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KANSAS  SUPREME  COURT. 

0.  E.  MATSON,  Appt., 

V. 

GRACE  MICHAEL. 

(81  Kan.  360,  105  Pac.  537.) 

Trial  «-  instruction  —  malicious  prose- 
cution —  probable  cause  —  question 
of  law. 

1.  In  an  action  for  malicious  prosecution, 
the  question  of  what  information  is  suffi- 

Headnotes  by  Mason,  J. 

jfoto.  —  Malicious  prosecution:  is  the 
question  of  probable  cause  for  the 
court  or  Jury. 

I.  Scope,  2. 
II.  Introduction. 

a.  Nature  of  probable  cause,  2. 

b.  Conspectus,  4. 
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a.  Generally,  5. 
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2.  Effect  of  change  in  pleading, 
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aa. — lie  Id  prop- 
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cient  to  warrant  a  reasonably  prudent  man 
in  believing  another  guilty  of  a  crime  is 
one  of  law,  and  it  is  substantial  error  to 
submit  it  to  the  jury.  An  instruction  that, 
in  order  for  probable  cause  for  an  arrest 
to  exist,  the  facts  must  be  such  as  would 
justify  an  ordinarily  prudent  person  in  en- 
tertaining a  belief  in  another's  guilt,  and 
that  whether  such  facts  had  come  to  the 
knowledge  of  the  defendant  at  the  time  he 
caused  the  arrest  of  the  plaintiff  is  a  ques- 
tion for  the  jury  to  determine,  is  likely  to 
be  understood  by  the  jury  to  mean  that 
they  are  to  decide  not  only  what  informa- 
tion the  defendant  had,  but  whetlier  it  was 

III.— continued. 

c.  When   facts  are  undisputed. 

1.  In  general,  58. 

2.  Directed  verdict,  nonsuit,  etc., 

65. 

d.  Defining    probable    cause    to    the 

jury,  67. 

e.  Effect  of  general  rule  upon  plead- 

ing, 70. 

f.  View  of  probable  cause  on  appeal, 

71. 

g.  When    error    of   submitting   prob- 

able cause  to  jury  is  no  ground 
for  reversal,  71. 
IV.  General  rule  regretted,  disapproved,  or 

modified,  72. 
V.  Knowledge,  belief,  and  conduct  of  de- 
fendant. 

a.  In  general,   77. 

b.  Knowledge  of  defendant,  79. 

c.  Belief  of  defendant,  79. 

d.  Conduct  of  defendant,    84. 
VI.  Advice  of  counsel, 

a.  In  general,  85. 

b.  Where  there  is  a  dispute. 

1.  — in  general,  87. 

2.  — as    to    disclosure   6f    facts, 

87. 

3.  • — as  to  good  faith  of  defend- 

ant, 88. 
VIT.  Conclusion,  89. 

As  to  conclusiveness  of  judgment  ren- 
dered in  criminal  action  to  show  probable 
cause,  see  note  in  11  L.R.A.  (N.S.)   663. 

As  to  acquittal  or  discharge  as  evidence 
of  want  of  probable  cause,  see  note  in  64 
L.R.A.  475. 
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enough  to  justify  a  reasonable  belief  in  the 
plaintiff's  guilt.     Such  an  instruction,  un- 
less accompanied  by  a  clear  and  accurate 
statement  of  what  specific  facts  under  the 
circumstances  of  the  particular  case  would,  ! 
if  found  to   exist,   be  sufficient   under  the  \ 
law  for  that  purpose,  is  materially  errone-  • 
ous. 

Malicious  prosecution  —  probable  cause  • 
—  question  of  law.  | 

2.  What  constitutes  probable  cause  for  an 
arrest  is  a  question  of  law,  and,  if  a  com-  : 
plaining   witness   believed   upon   reasonable 
grounds  that  the  accused  was  guilty,  it  is 
not  material,  in  an  action  against  him  for  i 
malicious  prosecution,  whether  he  believed  [ 
that  probable  cause  existed  in  a  legal  sense,  i 
unless    as    bearing    upon    the    question    of 
malice.  ' 


Same  —  belief  of  accuser. 

3.  It  is  not  necessary,  in  order  for  prob- 
able cause  for  an  arrest  to  exist,  that  the 
accuser  shall  believe  that  he  has  sufficient 
evidence  to  procure  a  conviction  of  the  ac- 
cused. 

Witnesses  -^  communication  to  prose- 
cuting attorney  ^  privilege. 

4.  Communications  made  by  a  complain- 
ing witness  to  the  prosecuting  attorney  con- 
cerning his  knowledge  of  matters  relating 
to  the  probable  guilt  or  innocence  of  the 
defendant  are  privileged,  and  cannot  be 
<;iven  in  evidence  over  liis  objection  in  an 
action  against  him  for  malicious  prosecu- 
tion. 

(December  11,  1909.) 


As  to  the  discharge  of  accused  by  ex- 
amining magistrate  as  evidence  of  want  of 
probable  cause,  see  note  in  3  L.R.A.  (N.S.) 
929. 

As  to  the  conclusiveness  of  verdict  of 
guilty  set  aside  or  reversed  and  followed  by 
acquittal  or  nolle  prosequi  as  evidence  of 
probable  cause,  see  note  to  MacDonald  v. 
Schroeder,  6  L.R.A.(N.S.)    701. 

See  also  note  in  34  L.R.A. (N.S.)  958,  as 
to  conviction  by  magistrate  or  justice  of 
peace  which  has  been  reversed  or  set  aside 
as  probable  cause. 

See  **Maliciou8  Prosecution,"  Index  to 
L.R.A.  Notes,  pp.  880-882,  for  other  notes 
on  that  subject. 

"Malicious  prosecution,  regarded  as  a 
remedy,  is  a  distinctive  action  ex  delicto 
for  the  recovery  of  damages  to  person, 
property,  or  reputation,  shown  to  have 
proximately  resulted  from  a  previous  civil 
or  criminal  proceeding,  which  was  com- 
menced or  continued  without  probable 
cause,  but  with  malice,  and  which  has 
terminated  unsuccessfully.  Regarded  as  a 
specific  tort,  it  is  the  wrong  so  committed. 
The  term  is  also  sometimes  used  as  the 
name  of  the  original  judicial  proceeding." 
26  Cyc.  6. 

I.  Scope, 

The  purpose  of  this  note,  as  the  subject 
would  indicate,  is  a  consideration  of  the 
cases  involving  the  question  whether  the 
element  of  probable  cause  in  actions  for 
malicious  prosecution  raises  a  question  of 
law  for  the  determination  of  the  court,  or  a 
question  of  fact  for  the  jury.  There  are  a 
number  of  actions,  such  as  "malicious  ar- 
rest," "false  imprisonment,"  etc.,  in  wliich 
this  same  question  is  presented,  but  they 
are  entirely  different  and  separate  reme- 
dies (Britten  v.  Granarer,  13  Ohio  C.  C.  281, 
7  Ohio  C.  D.  182,  cited  in  note  in  18  L.R.A. 
(X.S.)  49)  and  have  been  generally  exclud- 
od.  Nor  are  actions  for  malicious  abuse  of 
legal  process  within  the  scope  of  this  note. 
They  involve  the  employment  of  a  legal 
process  by  a  party  for  some  unlawful  ob- 
ject, and  not  ^  effect  the  purpose  for  which 
it  was  intended  by  law;  while  a  malicious 
L.R.A.1916D. 


prosecution  is  an  action  or  proceeding  insti- 
tuted by  one  person  against  another  from 
wrongful  or  improper  motives,  and  without 
probable  cause  to  sustain  it  (Kline  v. 
Hibbard,  80  Hun,  50,  29  N.  Y.  Supp.  807, 
affirmed  without  opinion  in  155  N.  Y.  679, 
49  N.  E.  1099,  cited  in  note  in  18  L.R.A. 
(X.S.)  49).  In  the  former  the  process  is 
maliciously  perverted  and  abused;  in  the 
latter  it  is  maliciously  used.  Cases  involv- 
ing an  alleged  malicious  use  of  process  for 
which  redress  was  sought  in  an  action  for 
malicious  prosecution  are  within  the  limits 
of  the  present  inquiry,  so  far  as  tliey  deal 
with  the  question  considered,  whether  the 
process  maliciously  used  was  a  criminal 
warrant,  order  of  arrest,  writ  of  replevin, 
warrant  of  attachment,  injunction,  or 
other  provisional  remedy. 

Unless  the  contrary  is  stated  or  appears 
by  plain  implication,  the  words  "plaintiff 
and  ''defendant"  are,  as  a  rule,  used 
throughout  this  note  with  reference  to  the 
parties  to  the  action  for  malicious  prose- 
cution, and  not  to  indicate  the  relation  of 
the  parties  to  the  suit  or  prosecution  out 
of  which  the  action  arose. 

//.  Introduction. 

a.  Nature  of  prohahle  cause. 

That  a  proper  and  intelligent  under- 
standing of  the  subject  under  considera- 
tion, which  is  by  no  means  an  unimportant 
one,  necessitates  a  clear  idea  of  the  meaning 
of  the  term  "probable  cause,"  is  obvious. 
Tending  to  this  end,  probable  cause  has 
been  more  or  less  frecjuently  defined  as: 

"A  suspicion  founded  on  circumstances 
sufficiently  strong  to  warrant  a  reasonable 
man  in  the  belief  that  the  charge  is  true/' 
Potter   v.   Seale,   8   Cal.   217. 

"A  reasonable  ground  of  suspicion,  sup- 
ported by  circumstances  sufficiently  strong 
in  themselves  to  warrant  a  cautious  man 
in  the  belief  that  the  person  accused  is 
guilty  of  the  offense  with  which  he  is 
charged."  Munns  v.  Dupont,  3  Wash.  C.  C 
31,  Fed,  Cas.  No.  9.926;  Sanders  v.  Palmer, 
6  C.  C.  A.  77,  14  U.  S.  App.  297,  66  Fed. 
217. 
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APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Harvey  Coun- 
ty in  plaintiff's  favor  in  an  action  brouglit 
to  recover  damages  for  alleged  malicious 
prosecution.     Reversed. 

Tlie  facts  are  stated  in  the  opinion. 

Mr.  F.  li.  Martin  for  appellant. 

Messrs.  S.  B.  Amldon,  D.  M.  Dale, 
and  Jean  Madalene,  for  appellee: 

If  the  facts  are  not  in  dispute,  the  ques- 
tion is  for  the  court;  if  they  are  disputed, 
the  jury  must  be  left  to  pass  upon  the  ex- 
istence or  want  of  probable  cause. 

Atchison,  T.  &  S.  F.  R.  Co.  v.  Watson, 
37  Kan.  782,  15  Pac.  877;  Drumm  v.  Cess- 
num,  68  Kan.  334,  49  Pac.  78;  Stewart  v. 
Sonneborn,  98   U.   S.   196,   25  L.   ed.   320; 


Billingsley  v.  Maas,  93  Wis.  381,  67  K.  W. 
50;  Cooper  v.  Flemming,  114  Tenn.  52,  68 
L.R.A.  849,  84  S.  W.  804;  Adkin  v.  Pillen, 
136  Mich.  682,  100  N.  W.  176. 

The  testimony  of  the  county  attorney  was 
not  privileged. 

23  Am.  &  Eng.  Enc.  Law,  58;  Alderman 
V.  People,  4  Mich.  414,  69  Am.  Dec.  321; 
Foster  v.  Hall,  12  Pick.  89,  22  Am.  Dec. 
400;  Flack  v.  Neill,  26  Tex.  273;  House  v. 
House,  61  Mich.  69,  1  Am.  St.  Rep.  570, 
27  N.  W.  858;  Caldwell  v.  Davis,  10  Colo. 
481,  3  Am.  St.  Rep.  599,  15  Pac.  696;  Cady 
V.  Walker,  62  Mich.  157,  4  Am.  St.  Rep. 
834,  28  N.  W.  805;  Bacon  v.  Frisbie,  80  N. 
Y.  394,  36  Am.  Rep.  633;  Allen  v.  Harrison, 
30  Vt.  219,  73  Am.  Dec.  302;   Rhoades  v. 


"Such  facts  and  circumstances  as  would 
induce  an  ingenuous  and  unprejudiced  man, 
of  common  capacity,  in  the  defendant's 
situation,  to  believe  the  plaintiff  to  be 
^ilty,  would  justify  a  criminal  prose- 
cution against  him."  Stone  v.  Crocker,  24 
Pick.  81. 

*'That  apparent  state  of  facts,  found  to 
exist  upon  reasonable  inquiry, — that  is, 
Buch  inquiry  as  the  given  case  rendered 
convenient  and  proper, — which  would  in- 
duce a  reasonably  intelligent  and  prudei^t 
man  to  believe  the  accused  person  had 
committed,  in  a  criminal  case,  the  crime 
charged;  and,  in  a  civil  case,  that  a  cause 
of  action  existed."  Lacy  v.  Mitchell,  23 
Ind.  67;  Indianapolis  Traction  &  Terminal 
Co.  V.  Henby,  178  Ind.  239,  97  N.  E.  313, 
i*t  to  the  same  effect. 

"Such  conduct  on  the  part  of  the  ac- 
cused as  to  induce  the  court  to  infer  that 
the  prosecution  was  undertaken  from  pub- 
lic motives."  I-iavender  v.  Hudgens,  32 
Ark.  763. 

The  second  definition  is  the  one  most 
frequently  given,  perhaps,  in  actions  for 
criminal  prosecutions,  but,  as  has  been  said : 
"A  definition  of  probable  cause  sufficiently 
exact  to  meet  satisfactorily  every  possible 
test  would  be  difficult,  if  not  impossible,  to 
furnish.  The  complete  legal  idea  expressed 
by  that  term  is  not  to  be  gathered  from  a 
mere  definition.  But,  perhaps,  with  ref- 
erence to  many  practical  cases,  it  may  be 
nearly  accurate  to  say  that  probable  cause 
consists  of  a  belief  in  the  charge  or  facts 
alleged,  based  on  sufficient  circumstances  to 
reasonably  induce  such  belief  in  a  person 
of  ordinary  prudence  in  the  same  situa* 
tion.*'  Boeger  v.  Langenberg,  97  Mo.  390, 
10  Am.  St.  Rep.  322,  11  S.  W.  223. 

However,  notwithstanding  the  many 
verbal  differences  apparent  in  the  varioiis 
definitions  of  the  courts,  there  seems  to  be 
substantial  agreement  among  the  authori- 
ties to  warrant  the  statement  that  the 
standard  of  conduct  for  beginning  or  con- 
tinuing any  proceeding,  whether  civil  or 
criminal,  since,  mutatis  mutandis,  the  same 
principles  determine  probable  cause  in  both 
instances,  is  that  of  a  reasonable  or  ordi- 
narily prudent  man  placed  in  the  same  situa- 
:^R.A.19ir>D. 


tion  as  the  defendant.  That  is,  if  a  reason- 
able man  would  have  believed  and  acted 
under  the  circumstances  as  the  defendant 
did,  there  would  be  probable  cause;  other- 
wise not. 

As  has  been  said:  "Probable  cause  in 
the  nature  of  things  is  sometimes  a  state 
of  facts;  uncontroverted  testimony  or  un- 
impeached  records  may  show  such  guilt  or 
conduct  on  the  part  of  plaintiff  as  to 
make  it  out  without  any  reference  to,  or 
despite,  the  mental  attitude  of  defendant. 
It  sometimes  involves  a  state  of  mind; 
when  honesty  of  knowledge,  good  faith  of 
belief,  fairness  of  statement  to  counsel,  or 
the  like  is  in  question,  the  mens  rea  may  be 
the  only  matter  in  issue.  Between  these 
self-explanatory  extremes,  however,  there, 
is  a  middle  zone  of  cases  in  which  the  au-' 
thorities  are  in  conflict  as  to  whether 
probable  cause  has  reference  to  facts  known 
or  to  facts  in  existence  at  the  time  of  the 
commencement  of  the  proceedings.  Proba-' 
ble  cause  is  a  state  of  mind,  in  this,  that 
the  facts  are  regarded  from  the  point  of 
view  of  the  prosecutor.  The  question  is 
not  what  the  actual  facts  were,  but  what 
he  had  reason  to  believe  they  were."  26 
Cyc.  23. 

With  these  few  observations  in  mind,  it 
can  be  plainly  seen  that  no  hard  and  fast 
rule  can  be  laid  down  as  to  what  facts  and 
circumstances  in  any  given  case  amount  to 
probable  cause;  but  that  every  case  must 
be  determined  upon  its  facts,  in  the  light 
of  its  surrounding  circumstances,  in  accord- 
ance with  the  dcflnition  of  probable  cause 
prevailing  in  the  particular  jurisdiction,     j 

Probable  cause  being  thus  so  essentially' 
a  question  of  fact,  and  such  questions 
being,  under  our  system  of  jurisprudence, 
so  properly  for  the  determination  of  the 
jury,  rather  than  the  judge,  who,  as  a 
rule,  is  to  determine  only  questions  of  law, 
it  would  seem,  therefore,  that  the  question 
of  probable  cause  is  naturally  and  logically 
a  question  for  the  determination  of  the 
jury.  If  it  is  not  so  determined,  its 
position  in  our  system  of  laws  is  plainly 
anomalous, — a  thing  which  should  not  be 
without  good  and  substantial  reason.  It 
is  the  theory  of  our  law,  and  the  practice 
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Selin,  4  Wash.  C.  C.  715,  Fed.  Cas.  No. 
11,740;  Milan  v.  State,  24  Ark.  346;  Stoney 
V.  M'Neil,  Harp.  L.  557,  18  Am.  Dec.  6G6; 
Crosby  v.  Berger,  11  Paige,  377,  42  Am. 
Dec.  117;  Hunter  v.  Watson,  12  Cal.  363, 
73  Am.  Dec.  543;  Gallagher  v.  Williarason, 
23  Cal.  331,  83  Am.  Dec.  114;  Swaim  v, 
Humphreys,  42  111.  App.  370;  Hatton  v. 
Robinson,  14  Pick.  416,  25  Am.  Dec.  415; 
People  V.  Buchanan,  145  N.  Y.  1,  39  N.  E. 
846;  O'Brien  v.  Spalding,  66  Am.  St.  Rep. 
224,  note;  Crosby  v.  Berger,  11  Paige,  377, 
42  Am.  Dec.  117;  Matthews  v.  Hoagland, 
48  N.  J.  Eq.  455,  21  Atl.  1054;  People  v. 
Van  Alstine,  57  Mich.  69,  23  N.  W.  694, 
6  Am.  Crira.  Rep.  272. 


Mason,  J.,  delivered  the  opinion  of  the 
court : 

0.  E.  Matson,  while  mayor  of  Burrton, 
verified  a  complaint  charging  M.  M.  Mi- 
chael and  Grace  Michael,  his  wife,  with  vio- 
lating the  prohibitory  law,  and  caused  their 
arrest.  The  county  attorney  refused  to 
prosecute,  and  the  case  was  dismissed.  Grace 
Michael  brought  action  against  Matson 
for  malicious  prosecution  and  recovered  a 
judgment  for  $600,  from  which  he  appeals. 

We  think  the  verdict  must  be  set  aside 
for  tlie  reason  that  the  instructions  were  so 
worded  as  naturally  to  lead  the  jury  to  un- 
derstand that  they  were  the  judges  of  what 
constituted  probable  cause,  and  their  find- 


generally,  that  twelve  jurymen,  themselves 
presumed  to  be  reasonable  men,  are  better 
fitted  to  decide  what  was  the  proper  con- 
duct for  a  reasonable  man  in  a  particular 
case  than  the  judge,  as  the  question  is: 
what  would  a  reasonable  or  ordinarily 
prudent  man  have  done  under  the  circum- 
stances; and  not  what  one  learned  in  the 
law,  as  the  judge  is  supposed  to  be,  would 
have  done.  And  as  has  already  been 
noticed,  it  is  just  this  question  of  the 
proper  conduct  of  a  reasonable  man  that  is 
involved  in  the  determination  of  the  ques- 
tion of  probable  cause. 

b.  Conspectus, 

However,  notwithstanding  the  foregoing 
considerations  as  to  the  nature  of  probable 
cause,  there  is  some  contiict  and  considera- 
ble imcertainty  among  the  authorities  on 
this  subject.  Much  of  the  latter  element 
in  particular,  it  seems,  is  but  the  natural 
result  of  a  loose  choice,  or  niggardly  use 
of  language  on  the  part  of  some  of  the 
courts,  so  that  the  holdings  in  such  cases 
are  generally  difficult  to  understand,  and 
frequently  amount  to  little  more  than  the 
mere  interpretation  of  the  individual 
reader.  As  was  said  in  Coleman  v.  Ileu- 
rich,  2  Mackey,  189:  'The  question  seems 
to  be  by  no  means  free  from  difficulty,  on 
the  words  of  the  authorities,  though  that 
difficulty  appears  to  have  arisen  largely 
from  the  want  of  exactness  in  the  expres- 
sions employed  in  stating  the  rule." 
Again,  much  confusion  is  caused  by  courts 
who  claim  to  be  in  accord  with  the  weight 
of  authority,  yet,  failing,  it  seems,  to  fully 
appreciate  such  general  rule,  establish  an- 
other and  entirely  different  rule,  as  will 
be  hereafter  noticed.  Doubtless,  however, 
the  primary  reason  for  all  the  confusion 
and  uncertainty  in  this  branch  of  the  law 
is  to  be  found  in  the  anomalous  view  of 
the  question  taken  by  the  great  weight  of 
authority,  and  the  desire  of  the  courts  to 
escape  the  inherent  difficulties  encountered 
in  its  practical  application  in  nine  out  of 
ten,  if  not  ninety-nine  out  of  a  hundred, 
cases,  without  expressly  abrogating  for  all 
time  and  purposes  the  practice  of  centuries. 

For,  strange  though  it  may  seem  in  the 
I..R.A.1915D. 


light  of  what  has  already  been  said  concern* 
ing  the  nature  of  the  question  of  probablo 
cause,  the  overwhelming  weight  of  au* 
thority,  both  in  England  and  America,  sus- 
tains the  view  that  what  facts,  and  whether 
particular  facts,  constitute  probable  cause, 
is  purely  a  question  of  law  in  any  case, 
irrespective  of  the  condition  of  the  evi- 
dence; that  when  the  facts  and  circum- 
stances relied  upon  to  show  probable  cause, 
or  want  of  it,  are  in  dispute,  or  susceptible 
of  conflicting  inferences  of  fact  or  the 
credibility  of  witnesses  is  involved,  the  truth 
and  existence  of  the  facts  and  circumstances 
is  a  question  of  fact  exclusively  for  the  jury; 
but  whether  the  facts  so  found  to  exist 
constitute  probable  cause  is  still  a  question 
of  law  exclusively  for  the  court:  and  that 
when  there  is  no  dispute  in  the  evidence, 
and  the  facts  and  circumstances  are  ad- 
mitted or  clearly  established  by  uncontro- 
verted  evidence,  there  is  nothing  to  submit 
to  the  jury,  and  the  court  has  only  to  say 
at  once,  as  a  matter  of  law,  whether  or  not 
such  facts  and  circumstances  constitute 
probable  cause. 

Considerable  confusion  exists  in  this 
subject  as  the  natural  result  of  the  failure 
of  some  of  the  authorities  to  properly  ob- 
serve any  differentiation  between  tlie  ap- 
parently conflicting  statements,  "probable 
cause  is  a  question  of  law,"  and  "probable 
cause  is  a  mixed  question  of  law  and  fact." 
These  two  statements  harmonize  perfectly 
when  the  former  is  understood  to  mean 
"what  facts  and  whether  particular  facts 
amount  to  probable  cause  is  a  question  of 
law;"  and  the  latter  that  "what  facts  and 
whether  particular  facts  exist  is  a  question 
of  fact  for  the  jury;  but  whether  such  facts 
amount  to  probable  cause  is  a  question  of 
law  for  the  court."  And  it  seems  quite 
clear  that  these  are  the  respective  senses  in 
which  these  statements  are  generally  used. 

The  opinion  of  the  jury  as  to  the  exist- 
ence of  the  facts  may  be  obtained,  it  seems, 
in  cither  of  two  ways.  The  prevailing  prac- 
tice appears  to  be  by  means  of  hypothetical 
instructions  in  which  the  jury  are  told 
that  if  they  find  certain  enumerated  facts 
to  exist,  there  was  probable  cause,  and 
they  must  find  for  the  defendant;  but  if 
certain   other   enumerated   facts  are   found 
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ing9  show  that  they  probably  acted  upon 
that  understanding.  There  is  some  conflict 
on  the  subject;  but  the  great  preponderance 
of  authority  favors  the  view  that  the  ques- 
tion of  what  facts  are  sufficient  to  consti- 
tute probable  cause  is  one  of  unmixed  law. 
26  Cyc.  107 ;  19  Am,  &  Eng.  Enc.  Law,  669. 
Courts  which  acquiesce  in  the  general  state- 
ment of  the  rule  sometimes  refuse  an  im- 
qualified  application  of  it.  For  illustra- 
tion, it  is  approved  in  Fagnan  v.  Knox,  60 
X.  Y.  525;  Erb  v.  German  American  Ins. 
Co.  112  Iowa,  357,  83  N.  W.  1063;  and  Ham- 
ilton V.  Smith,  39  Mich.  222,  227;  but  de- 
nied application  in  Heyne  v.  Blair,  62  N. 
Y.   19;   Donnelly  v.  Burkett,  75  Iowa,  613, 


34  N.  W.  330,  and  Davis  v.  McMillan,  142 
Mich.  391,  3  L.R.A.(N.S.)  928,  113  Am. 
St.  Kep.  585,  105  N.  W.  862,  7  Ann.  Cas. 
854.  Tliia  court,  however,  has  consistently 
adhered  to  it  ajid  given  it  practical  effect. 
Drumm  v.  Cessnum,  58  Kan.  331,  49  Pac. 
78;  Atchison,  T.  &  S.  F.  R.  Co.  v.  Allen,  70 
Kan.  743,  79  Pac.  648.  In  the  Druram-Cess- 
num  Case  it  was  said:  "Where  the  facts 
are  disputed,  it  must  be  left  to  the  jury  to 
determine  what  the  facts  are;  but  the  court 
should  instruct  what  facts  amount  to  prob- 
able cause  for  an  arrest  and  what  do  not. 
The  court  should  summarize  the  claims  of 
the  parties,  and  state  to  the  jury  what 
basis  of  fact  must  exist  to  show  probable 


to  exist,  there  was  a  want  of  probable 
cause,  and  their  verdict  must  be  for  the 
plaintiiT. 

And  where  such  is  the  practice,  it  is 
equally  the  duty  of  the  court  to  so  collate 
the  evidence  and  instruct  the  jury  when 
the  facts  are  numerous  and  complicated,  as 
when  the  same  are  few  and  simple.  And 
in  no  case  can  the  court,  simply  by  defining 
probable  cause  to  the  jury,  leave  it  to  them 
to  find  whether  the  facts  established  in 
the  case  are  within  or  without  the  defini- 
tion, as  such  practice  surrenders  to  the 
jury  the  court's  duty  of  saying,  as  a  mat- 
ter of  law,  what  is  the  legal  effect  of  the 
facta  found  to  exist,  and  leaves  both  the 
questions  of  law  and  fact  to  the  arbitra- 
ment of  the  jury. 

The  other,  and  apparently  less  frequent, 
practice  for  obtaining  the  opinion  of  the 
jury  on  its  particular  phase  of  the  ques- 
tion of  probable  cause,  seems  to  be  the  use 
of  the  special  verdict.  In  this  way  the 
court  gets  the  opinion  of  the  jury  as  to 
what  facts  exist  without  giving  any  inti- 
mation as  to  what  facts  must  exist  to  en- 
title either  party  to  win,  and  upon  the  facts 
so  ascertained,  he  determines  the  existence 
or  nonexistence  of  probable  cause  as  a  mat- 
ter of  law.  The  special  verdict  seems,  in 
many  respects,  the  better  practice. 

A  few  cases  sanction  .the  practice  when 
the  evidence  is  conflicting,  of  defining 
probable  cause  to  the  jury,  and  leaving 
them  to  decide,  in  tlie  light  of  such  defini- 
tion, whether  probable  cause  for  the  prose- 
cution existed  or  not. 


///.   General  rtile. 

a.   Generally. 

The  general  rule  of  the  common  law,  sus- 
tained by  the  overwhelming  weight  of  au- 
thority, both  in  England  and  America,  is 
that  what  facts,  and  whether  particular 
facts,  constitute  probable  cause,  is  al- 
ways a  question  of  law,  which  the  judge 
must  decide  upon  the  facts  found  to  exist 
in  the  particular  case,  and  which  it  is  error 
for  him  to  submit  to  the  decision  of  the 
jurv. 
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Eng. — Mitchell  v.  Jenkins,  5  Bam.  &  Aid. 
588,  2  Nev.  &  M.  301,  3  L.  J.  K.  B.  N.  S.  35; 
Hailes  v.  Marks,  7  Jur.  N.  S.  851,  7  Hurlst. 
&  N.  56,  30  L.  J.  Exch.  N.  S.  389,  4  L.  T. 
N.  S.  805,  9  Week.  Rep.  808;  Watson  v. 
Whitmore,  8  Jur.  964,  14  L.  J.  Exch  N.  S. 
41 ;  Hadrick  v.  Ileslop,  12  Jur.  600,  12  Q. 
B.  267,  17  L.  J.  Q.  B.  N.  S.  313;  Chapman 
v.  Heslop,  18  Jur.  348,  2  C.  L.  R.  139,  23 
L.  J.  Q.  B.  N  S.  49,  2  Week  Rep.  74;  Hill 
V.  Yates,  2  J.  B.  Moore,  80;  Busst  v.  Gib- 
bons, 6  Hurlst.  &  N.  912;  Golding  v. 
Crowlo,  Sayer,  1;  Gibbons  v.  Alison,  3  C.  B. 
181;  Hughson  v.  Keith,  10  N.  B.  559;  Peck 
V.  Peck,  35  N.  B.  484;  Meaney  v.  Reid- 
Newfoundland  Co.  39  N.  S.  407. 

U.  S.—Stewart  v.  Sonneborn,  98  U.S.  187, 
25  L.  ed.  116;  Murray  v.  McLane,  Brunner, 
Col.  Cas.  405,  Fed.  Cas.  No.  9,964;  Castro 
v.  De  Uriarte,  16  Fed.  93;  Sanders  v.  Pal- 
mer, 5  C.  C.  A.  77,  14  U.  S.  App.  297,  55 
Fed.  217;  Knight  v.  International  &  G.  N. 
R.  Co.  9  C.  C.  A.  376,  23  U.  S.  App.  356,  ($1 
Fed.  87;  Cragin  v.  DePape,  86  C.  C.  A.  559, 
150  Fed.  691. 

Ariz. — McDonald  v.  Atlantic  &  P.  R. 
Co.  3  Ariz.  96,  21  Pac.  338. 

Ark. — Chrisman  v.  Carney,  33  Ark.  316; 
Foster  v.  Pitts,  63  Ark.  387^  38  S.  W.  1114. 
And  see  Lemay  v.  W-illiams,  32  Ark.  106; 
Lavender  v.  Hudgens,  32  Ark.  763;  Whip- 
ple V.  Gorsuch,  82  Ark.  252,  10  L.R.A. 
(N.S.)  1133,  101  S.  \V.  735,  12  Ann.  Cas. 
38,  infra. 

Cal.— Potter  V.  Scale,  8  Cal.  218;  Grant 
V.  Moore,  29  Cal.  644;  Harkrader  v.  Moore, 
44  Cal.  144;  Emerson  v.  Skaggs,  52  Cal. 
246;  Rogers  v.  Mahoney,  62  Cal.  611;  Ful- 
ton V.  Onesti,  66  Cal.  575,  6  Pac.  491; 
Eastin  v.  Bank  of  Stockton,  66  Cal.  123, 
58  Am.  Rep.  77,  4  Pac.  1106;  l^acey  v. 
Porter,  103  Cal.  597,  37  Pac.  635;  People  v. 
Kilvington,  104  Cal.  86,  43  Am.  St.  Rep.  73, 
37  Pac.  799;  Sandell  v.  Sherman,  107  Cal. 
391,  40  Pac.  493 ;  Smith  v.  Liverpool  &  L.  & 
G.  Ins.  Co.  107  Cal.  432,  40  Pac.  540;  Sea- 
bridge  v.  McAdam,  108  Cal.  345,  41  Pac. 
409;  Scrivani  v.  Dondero,  128  Cal.  31,  60 
Pac.  463;  Runo  v.  Williams,  162  Cal.  444, 
122  Pac.  1082;  Carpenter  v.  Ashley,  15 
Cal.   App.   461,   115   Pac.  268. 

Colo.— Wyatt  v.  Burdette,  43  Colo.  208, 
95    Pac.    336;     Grimes    v.    Greenblatt,    47 
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cause,  and  what  will  sustain  the  claim  of 
a  want  of  probable  cause."    Page  333. 

In  the  present  case  the  court  gave  this 
instruction:  "You  are  instructed  tliat,  to 
constitute  probable  cause  for  criminal  prose- 
cution, there  must  be  such  reasonable 
grounds  of  suspicion,  supported  by  circum- 
stances sufficiently  strong  in  themselves  to 
warrant  an  ordinarily  cautious  man  in  the 
belief  that  the  person  arrested  is  guilty  of 
the  offense  charged,  and,  in  this  connection, 
you  are  further  instructed  that  a  mere  be- 
lief that  an  innocent  person  is  guilty  of  a 
crime  is  not  alone  sufficient  to  justify  caus- 
ing? hia  or  her  arrest.  Tlie  facts  must  be 
such  as  would  justify  an  ordinarily  intel- 
ligent and  reasonably  prudent  person  in  en- 
tertaining   such    belief.      Whether,    in    this 


case,  such  facts  had  come  to  the  knowledge 
of  the  defendant  at  the  time  he  entered  the 
complaint  i^ainst  the  plaintiff  is  a  question 
of  fact  for  the  jury  to  determine  from  a  pre- 
ponderance of  the  evidence.''  This  defini- 
tion of  what  constitutes  probable  cause  is 
doubtless  sufficiently  accurate,  although  the 
use  of  "cautious"  in  place  of  "prudent"  has 
been  criticized.  McClafferty  v.  Philp,  151 
Pa.  86,  24  Atl.  1042.  As  it  is  not  the  pro- 
vince of  the  jury  to  determine  what  circum- 
stances would  induce  a  reasonably  prudent 
man  to  believe  another  guilty  of  a  crime, 
there  seems  to  be  no  purpose  in  the  giving  of 
an  abstract  instruction  on  the  subject.  "In- 
asmuch as  the  question  of  probable  cause  is 
always  to  be  determined  by  the  court  from 
the  facts  in  each  particular  case,  it  would 
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seem  unnecessary  to  give  to  the  jury  .any 
definition  of  the  term,  or  any  instruction 
upon  abstract  propositions  relating  to  this 
subject.  These  abstract  rules  will  guide  the 
court  in  determining  the  question,  but  are 
apt  to  lead  the  jury  away  from  their  func- 
tion of  passing  upon  the  effect  of  the  evi- 
dence in  support  of  the  probative  facta 
which  the  court  may  direct  them  to  find 
in  order  to  determine  in  which  way  their 
general  verdict  shall  be  rendered."  Ball  v. 
Rawlcs,  93  Cal.  222,  233,  234,  27  Am.  St. 
Rep.  174,  28  Pac.  937.  Nevertheless  such 
an  instruction  is  ordinarily  not  prejudicial, 
where  the  charge  includes  a  statement  of 
what  facts  would  amount  to  probable  cause 
in  the  case  on  trial.  Jonatjen  v.  Kennedy, 
39  Neb.  313,  319,  320,  58  N.  W.  122.     The 


difficulty  here  is  that  the  last  sentence  of 
the  instruction  quoted,  although  open  to  a 
different  construction,  naturally  tended  to 
lead  the  jury  to  understand  that  they  were 
to  decide  for  themselves  whether  the  facts 
known  to  the  defendant  when  he  caused  the 
plaintifl'^s  arrest  were  such  as  would  justi- 
fy an  ordinarily  prudent  person  in  believ- 
ing her  guilty.  This  misleading  tendency, 
if  not  corrected  by  a  clear  and  accurate 
statement  of  what  concrete  facts  would  jus* 
tify  a  reasonable  belief  of  guilt,  is  a  ground 
for  reversal  unless  it  can  be  said  from  the 
record  that  the  jury  were  not  in  fact  mis- 
led. 

The  inference  from  the  findings,  however, 
is  to  the  contrary. 
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Two  of  the  special  questions  and  answers 
read  as  follows: 

Q.  At  the  time  defendant  filed  complaint, 
did  he  believe  that  plaintiff's  and  her  hus- 
band's house  was  a  place  where  persons 
were  permitted  to  resort  for  the  purpose  of 
drinking  intoxicating  liquors  as  a  beverage? 

A.  Yes,  to  some  extent. 

Q.  At  the  time  the  defendant  filed  com- 
plaint, had  he  been  informed,  and  did  he 
honestly  believe,  that  the  house  of  the  plain- 
tiff and  her  husband  was  a  place  where 
persons  were  permitted  to  resort  for  the 
purpose   of    drinking   intoxicating    liquors? 

A.  No,  he  had  some  information,  but  not 
enough  to  base  an  honest  belief  on. 

These  findings  are  either  in   conflict,  or  * 


they  mean  that  Matson  did  believe  Mrs, 
Michael  guilty,  but  had  formed  that  opinion 
upon  insufficient  information.  The  natural 
conclusion  is  that  the  jury  were  guided  by 
their  own  judgment  as  to  what  information 
would  be  enough  to  serve  as  the  basis  for 
sucli  an  opinion.  It  is  true  the  court  elae- 
where  enumerated  the  grounds  relied  upon 
by  the  defendant  as  justifying  the  arrest, 
and  instructed  the  jury  that,  if  the  facts 
were  as  he  claimed,  they  constituted  probable 
cause,  and  he  was  entitled  to  a  verdict;  but 
tlie  qualifying  words  were  added,  "unless 
you  should  further  find  that  the  defendant 
himself,  after  consulting  with  an  attorney, 
believed  there  w^as  no  probable  cause  for  the 
prosecution."  The  addition  limited  the  ef- 
fect of  the  rest  of  this  instruction,  and  thus 
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ing Co.  71  Wash.  155,  127  Pac.  1108. 

%V.  Va.— Vinal  v.  Core,  18  W.  Va.  1; 
Moats  V.  Rymer,  18  W.  Va.  642,  41  Am. 
Rep.  703. 

Wis.— W^oodworth   v.   Mills,   61   Wis.   44, 
50  Am.  Rep.   135,  20  N.  W.   728;    King  v. 
Apple  River  Power  Co.  131  Wis.  575,  120 
L.R.A.1915D. 


Am.  St.  Rep.  1063,  111  N.  W.  668,  11  Ann. 
Cas.  951. 

That  is,  in  any  given  case,  notwithstand- 
ing the  condition  of  the  evidence,  which, 
as  is  hereafter  pointed  out,  may,  in  the 
majority  oi  cases,  have  to  be  submitted  to 
the  jury  to  ascertain  what  facts  really 
exist, — it  is  the  duty  of  tlie  court  to  say 
whether  or  not,  in  point  of  law,  the  facts 
and  circumstances  found  to  exist  amount  to 
probable  cause.  And  it  is  precisely  in 
this  sense,  it  seems,  that  the  statement  that 
probable  cause  is  a  question  of  law  for  tlie 
court  is  used. 

Thus,  in  Ball  v.  Rawles,  93  Cal.  222,  27 
Am.  St.  Rep.  174,  28  Pac.  937,  a  leading 
case  in  this  country  on  tliis  subject,  the 
court  said:  ''Whether  the  defendant  had  or 
had  not  probable  cause  for  instituting  the 
prosecution  is  always  a  matter  of  law  to 
be  determined  by  the  court.  If  the  facts 
upon  which  the  defendant  acted  are  undis- 
puted, the  court,  according  as  it  shall  be 
of  the  opinion  that  they  constituted  prob- 
able cause  or  not,  either  will  order  a  non- 
suit (or  direct  a  verdict  for  the  defendant), 
or  it  will  submit  the  other  issues  to  the 
juiy;  but  whether  admitted  or  disputed, 
the  question  is  still  one  of  law  to  be  de- 
termined bv  the  court  from  the  facts  estab- 
lished  in  the  case.  If  the  facts  are  con- 
troverted, they  must  be  passed  upon  by 
the  jury  before  the  court  can  determine  the 
issue  of  probable  cause;  but  the  question 
of  probable  cause  can  never  be  left  to  the 
determination  of  the  jury.  'What  facts  and 
circumstances  amount  to  probable  cause  is 
a  pure  question  of  law.  Whether  they  exist 
or  not  in  any  particular  case  is  a  pure 
question  of  fact.  The  former  is  exclusively 
for  the  court,  the  latter  for  the  jury.* 
(Stone  V.  Crocker,  24  Pick.  84.)  'W^hen 
there  is  no  dispute  about  the  facts,  the 
question  of  the  want  of  probable  cause  is 
for  the  determination  of  the  court;  where 
the  facts  are  controverted  or  doubtful, 
whether  they  are  proved  or  not.  belongs  to 
the  jury  to  decide;  or  in  other  words, 
whether  the  circumstances  alleged  are  true 
is  a  question  of  fact;  but  if  true,  whether 
they  amount  to  probable  cause  is  for  the 
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prevented  a  correction  of  the  misleading 
tendency  of  the  other.  It  necessarily  in- 
troduced a  new,  irrelevant,  and  confusing 
element  into  the  problem, — the  defendant's 
understanding  as  to  what  constitutes  proba- 
ble cause  in  law.  Belief  that  probable  cause 
exists  for  the  arrest  of  a  person  is  obviously 
a  different  thing  from  a  belief  that  he  is 
^niiltv.  The  latter  is  often  said  to  be  an  es- 
sential  ingredient  of  probable  cause,  al- 
though many  of  the  definitions  omit  it.  26 
Cyc.  29;  19  Am.  &  Eng.  Enc.  Law,  663;  6 
Words  &  Phrases,  6620  et  scq:  note,  in  2C 
Am.  St.  Rep.  140.  The  former  has  no  mate- 
riality in  this  kind  of  an  action  unless  as 
bearing  upon  the  question  of  malice.  A  man 
may  cause  an  arrest  under  a  reasonable  be- 
lief, founded  on  abundant  evidence,  that  the 


accused  person  is  guilty.  Yet  he  may  sup- 
pose, through  ignorance  of  the  law,  that 
"probable  cause"  does  not  exist,  and  that 
if  he  fails  to  procure  a  conviction  he  is 
answerable  in  damages.  Plainly  he  would 
not  be  liable  under  such  circumstances. 
Probable  cause  would  exist  in  fact  and 
would  afford  him  a  perfect  defense,  what- 
ever might  be  the  result  of  the  prosecution. 
The  instruction  given  in  this  respect  was 
clearly  erroneous,  and  under  all  the  cir- 
cumstances of  the  case,  must  be  detimed  to 
have  been  prejudicial. 

The  probability  that  the  jury  misconceived 
the  issues  to  be  determined  by  them  is  in- 
creased by  the  fact  that,  in  the  next  instruc- 
tion, they  were  directed  to  consider,  as 
bearing  upon  the  matter  of  probable  cause, 


court.'     ( Bulkeley  v.  Keteltas,  6  N.  Y.  387. ) 
Probable  cause  is  in  the  nature  of  a  judg- 
ment  to   be  rendered  by  the   court  upon   a 
special  verdict  of  the  jury,  and   is  not  to 
be  rendered  until  after  the  jury  has  given 
its  verdict  upon  the  facts  by  which   it  is 
to  be  determined.    It  is  not,  however,  neces- 
sary  that  the  facts  be  found  by  the  jury 
in  the  form  of  a  special  verdict.     The  court 
mav   instruct  them  to   render  their  verdict 
for  or   against  the  defendant  according  as 
they   shall    find   the   facts   designated   to   it 
which  the  court  may  deem  sufficient  to  con- 
stitute probable  cause.     But  it  is  necessary 
for   the   court,    in   each   instance,   to   deter- 
mine whether  the  facts  that  they  may  find 
from  the  evidence  will  or  will  not  establish 
that  issue.     Neither  is  it  competent  for  the 
court    to   give   to  the  jury   a   definition   of 
probable  cause,   and   instruct  them  to  find 
for  or   against  the  defendant  according  as 
they  may  determine  that  the  facts  are  with- 
in or   without  that  definition.     Such  an  in- 
struction  is   only   to   leave  to  them    in   an- 
other   form    the    function    of    determining 
whether     tlicre    was     probable   cause.     The 
court  cannot  devest  itself  of  its  duty  to  de- 
termine this  question,  however  complicated 
or  numerous  may  be  the  facts.     It  must  in- 
struct the  jury  upon  this  subject  in  the  con- 
crete,   and   not   in   the   abstract,   and   must 
not  leave  to  that  body  the  office  of  deter- 
mining the  question,  but  must  itself  deter- 
mine it,  and  direct  the  jury  to  find  its  ver- 
dict in  accordance  with  such  determination. 
The  court  should  group  in  its  instructions 
the  facts  which  the  evidence  tends  to  prove, 
and  then  instruct  the  jury  that  if  they  find 
such  facts  to  be  established,  there  was  or 
was  not  probable  cause,  as  the  case  may  be, 
and  that   their  verdict  must  be  according- 
ly." 

'  And  in  Beale  v.  Roberson,  29  N.  C.  (7 
Ired.  L.)  280,  the  court  had  this  question 
under  consideration,  and  reviewing  the 
earlier  cases,  said:  "This  case  brings  up 
again  the  question  whether  probable  cause 
is  matter  of  law,  so  as  to  make  it  the  duty 
of  the  court  to  direct  the  jury  that,  if  they 
find  certain  facts  upon  the  evidence,  or 
draw  from  them  certain  other  inferences 
L.R.A.1915D. 


of  fact,  there  is  or  is  not  probable  cause; 
thus   leaving  the  questions  of  fact  to  the 
jury,  and  keeping  their  effect,  in  point  of 
reason,  for  the  decision  of  the  court,  as  a 
matter   of   law.      Upon   that   question,   the 
opinion  of  the  court  is  in  the  affirmative; 
and   therefore  this   judgment   must   be   re- 
versed.   The  point  is  concluded  in  the  state 
by    repeated   adjudications.       It    was    first 
presented  in  the  case  of  Le^get  v.  Blount, 
4  N.  C.   (Term  Rep.  123)    7  Am.  Dec.  702, 
in  which  the  judge  told  the  jury,  after  the 
examination    of    many    witnesses    on    both 
sides   touching   the   alleged   probable  cause, 
that  there   was  probable    cause;     and    the 
judgment   was   reversed,  because  the  judge 
had  assumed  the  decision  of  the  whole  case, 
including   the    facts,    as    well    as   the    law. 
Rut  it  was  distinctly  admitted,  or   rather 
affirmed,  there,  that  probable  cause,  as  an 
abstract  question,  is  one  of  law,  and  to  be 
decided  by  the  judge  according  to  the  doc- 
trine in   Sutton  v.  Johnstone,  1   T.  R.  510, 
1  Bro.  P    C.  76,  1  Revised  Rep.  269,  1  Eng. 
Rul.   Caa.   765,  and  the  authorities  therein 
cited;  which  established  that  upon  a  special 
plea  and  demurrer,  or  a  special  verdict,  the 
court   determines   that   question,   and   that, 
even   when   there   is   a  general   verdict   for 
the  plaintiff,  it  is  the  province  of  the  court 
to  say  whether  certain  facts,  appearing  on 
the  declaration,  do  not  amount  to  probable 
cause.     In  the  subsequent    case    of    Plum- 
mer  v.  Gheen,  10  X.  C.    (3  Hawks)    66,  14 
Am.   Dec.   572,   Chief  Justice  Taylor    (wlio 
had   tried   the   case   of   Lcgget   v.   Blount), 
delivered  the  opinion  of  this  court,  and  ad- 
mitted   that    the    superior    court    had    ex- 
plained to  the  jury  correctly  what  probable 
cause  was,  but  yet  held  that  it  was  a  ques- 
tion of  law  whether  the  circumstances,  be- 
ing true,  amounted  to  probable  cause,  and 
that  the  parties  had  a  right  to  the  opinion 
of  the  court  distinctly  on  it;  and  the  judg- 
ment was  reversed,  because  upon  very  com- 
plicated   and    contradictory    evidence,    the 
presiding  judge   had   left   that  question   to 
the  jury.     In  Cabiness  v.  Martin,  14  N.  C. 
(3   Dev.   L.)    454,   the   presiding  judge   de- 
cided  the   question   of   probable  cause,   and 
this  court  reversed  the  judgment,  not  be- 
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the  question  whether  the  defendant  believed 
he  had  sufficient  evidence  to  convict  the 
plaintiff  of  the  offense  charged  against  her. 
The  chances  of  conviction  depend  upon  too 
many  conditions  to  make  the  prosecutor's 
opinion  of  the  prospects  in  that  respect  a 
factor  in  determining  the  existence  of  prob- 
able cause.  An  adverse  public  sentiment 
might  make  the  conviction  of  a  notoriously 
guilty  person  almost  hopeless,  and  yet  the 
institution  of  a  prosecution  might  be  not 
only  justifiable,  but  praiseworthy,  and,  in 
the  case  of  a  public  officer,  obligatory.  As 
was  said  in  State  ex  rel.  Johnston  v.  Foster, 
32  Kan.  14,  3  Pac.  534:  **If  a  county  at- 
torney vigilantly  and  earnestly  discharges 
his  duty  by  frequent  prosecutions  in  a  com- 
munity seemingly  indifferent  to  the  enforce- 


ment of  law,  his  action  will  of  necessity 
call  the  attention  of  the  public  to  the  dis- 
regard of  law  and  the  dangerous  consequen- 
ces following  therefrom.  His  action  will 
oftentimes  awaken  a  community  to  a  just 
realization  of  its  duty,  and  arouse  its  mem- 
bers from  indifference  to  a  willing  obedience 
to  all  that  the  law  demands.  His  action 
will  oftentimes  result  in  enlightening  public 
sentiment  and  in  crystallizing  public  opinion 
in  favor  of  the  enforcement  of  all  the  laws." 
Page  42. 

The  only  other  question  which  is  thought 
to  require  discussion  relates  to  the  admis- 
sion of  evidence.  The  county  attorney  was 
called  as  a  witness  by  the  plaintiff,  and  was 
permitted  to  relate  a  conversation  between 
Matson  and  himself  relating  to  the  liquor 


cause  he  assumed  what  was  not  within  his 
province,  but  because  he  had  decided  wrong, 
as  we  thought,  by  holding  a  certain  fact,  if 
found   by  the  jury,   to   be   probable  cause, 
which  we  deemed  not  to  be  so.    And,  in  the 
two  cases  of  Swaim   v.  Stafford,  26  N.  C. 
(4  Ircd.  L.)   392  and  398,  the  question  was 
again  decided  as  matter    of    law, — it   being 
held,  in  the  one  case,  that  there  was,  and 
in  the  other,  that  there  was  not,  probable 
cause.     Such  a  series  of  decisions,   in   our 
own   courts,  the   same   way,    would   protect 
the  doctrine  laid  down  in  them  from  being 
draivn    into    debate    now,    even    if    we    en- 
tertained doubts  of  its  correctness  original- 
ly.    But,  independent  of  authority,  our  re- 
flections   satisfy    us   that   the    principle    is 
perfectly  sound.     It  is  a  question  of  reason 
whether   certain   ascertained  facts  and   cir- 
cumstances  constitute   a    probable   and    ra- 
tional   ground    for    charging    a    particular 
person  with  crime.    If,  indeed,  the  question 
was    wliat   was   the   actual    belief    of    the 
prosecutor,   respecting  the  other's  guilt,   it 
would  be  purely  one  of  fact,  and  proper  for 
the  jury  exclusively,  as  that  of  malice  is. 
But  that  is  not  the  question  in  such  cases. 
It   is   true,   indee<i.   as   his   Honor   told   the 
jury  in  this  case,  if  a  prosecutor  knows  the 
person  whom  he  accuses,  to  be  innocent,  or 
does  not  believe  the  apparent  circumstances 
of  suspicion  against  him,  that  then  he  has 
no  probable  cause  for  prosecuting,  however 
other  persons,  not  knowing  or  believing  as 
he  did  respecting  the  evidence,  might  justly 
entertain   suspicions    of    the    party's  guilt. 
But  while  a   prosecutor's  belief  of  the  in- 
nocence of  the  person  charged  may  deprive 
the   former     of    the     pretense    of   probable 
cause,  it  does  not  follow,  e  converso,  that 
the  prosecutor's  belief  of  the  other's  guilt 
shall  excuse  him;   for  he    must    take    care 
that  he  acts  onlv  on  a  reasonable  belief,  a 
just   suspicion;    in   other    words,    that    lie 
had,   under  the  circumstances  in  which   he 
was  placed,  as  found  in  fact  by  the  jury,  a 
probable  cause  to  think  the  party  guilty,  so 
that  he  might  fairly  and  honestly  call  him 
to  answer  the  charge.     It  is  not,  therefore, 
what   a   prosecutor   believed,   but   what   he 
ought  to  have  believed,  that  justifies.     If 
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he  has  not  the  capacity  to  weigh  the  cir- 
cumstances justly,  or  finds  his  dispositions 
towards  a  suspected  person  interfering  with 
the  coolness  of  his  deliberations  and  the  im- 
partiality of  his  conclusions,  it  is  his  plain 
duty  to  consult  those   whose   passions  are 
not  heated,   and   whose  knowledge   will  en- 
able them  to  judge  more  correctly,  and  not 
at  once  rashly  to  accuse  an  innocent  person 
upon    insufficient    grounds.     Now,  our    in- 
quiry is  whether,  for  the  determination  of 
the  question  as  to  the  sufficiency  or  the  in- 
sufficiency of  the  grounds  of  suspicion,  sup- 
posing them  to  exist  in   fact,  the  court  or 
the  jury   be  the  more  competent;    and  we 
think,  very  clearly,  that  tlie  court   is,  be- 
cause it  is  a  question  of  general  and  legal 
reasoning,   and   can    best   be   performed    by 
those  whose  professional  province  and  habit 
it  is  to  discuss,  weigh,  and  decide  on  legal 
'  presumptions.     The  only  argument  against 
that  is  the  difficulty  in  cases  of  many  and 
complicated    facts    and    contradictory    evi- 
dence, as  in  Plummer  v.  Gheen,  of  properly 
separating    to    the    comprehension    of    the 
jury,  and  to  the  satisfaction  of  the  judge> 
the  matters  of  law  and  fact.    But  that  onlv 
proves  the  difficulty  of  deciding  such  cases^ 
whether  by  the  court  or  jury,  and  does  not 
at  all  help  us  in  saying,   whether  this  or 
that  point  should  be  decided  by  the  one  or 
the  other.     But,  as  was  said  by  counsel  in 
the  case  of  Panton  v.  Williams,  2  Q.  B.  169, 
1  Gale  &  D.  504,  10  L.  J.  Exch.  N.  S.  545, 
however  great  that  difficulty  may  be,  it  is 
one  which  a  judge  can  deal  with  better  than 
a  jury;    as   he  does  with   reasonable   time, 
due    diligence,    and    legal    provocation    and 
the  like;   and  in  the  case  just  referred  to, 
which  was  cited  by  the  plaintiff's  counsel, 
the    point    now    under    consideration    was^ 
after    elaborate   discussion,    decided    ir    t'ae 
exchequer    chamber,   upon   a   writ   of   error 
to    the    Queen's    bench.       The    court    held, 
unanimously,  that  in  an  action  of  this  sort, 
if  the  defendant  sets  up  facts  as  showing 
probable  cause,   the  judge  must  determine 
whetlier    the    facts,    if    proved,    or    any    of 
them,  constitute  such   cause — leaving  it  to 
the  jury  to  decide  only  whether  the  facts, 
or  those  inferred  from  them,  exist;  and  aa 
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proaecution,  before  it  was  dismiBsed.  The 
defendant  objected  to  this  on  the  ground 
that' his  statements  to  the  county  attorney, 
under  the  circumstances,  were  privileged. 
We  think  the  objection  should  have  been 
sustained,  not  on  the  theory  that  the  rela- 
tion of  attorney  and  client  existed,  thus  ren- 
dering the  communication  incompetent  un- 
der the  statute  (Civ.  Code,  §  323;  Gen.  Stat. 
1901,  §  4771,  subdiv.  4),  but  for  the  reason 
that  the  evidence  was  inadmissible  on  the 
grounds  of  public  policy.  The  rule  for- 
bidding an  attorney  to  disclose  his  client's* 
secrets  exists  independent  of  the  statute. 
Its  basis  is  not  the  mere  fact  that  the 
communication  was  confidentially  made. 
Barnes  y.  Harris,  7  Gush.  676,  578,  54  Am. 
Dec.  734.     The  reason  for  its  existence  is 


that  "the  law  has  considered  it  the  wisest 
policy  to  encourage  and  sanction  this  confi- 
dence, by  requiring  that  on  such  facts  the 
mouth  of  the  attorney  shall  be  forever 
sealed."  Hatton  v,  Robinson,  14  Pick.  416, 
25  Am.  Dec.  415.  In  Jones  on  Evidence,  2d 
ed.  §  749,  it  is  said:  "Communications 
made  to  the  district  attorney  or  other  pub- 
lic prosecutor  arc  governed  by  the  same 
rule,  and,  if  there  is  any  difference,  the  con- 
fidence reposed  in  the  attorney  in  such  cases 
is  even  more  sacred  than  that  reposed  in 
others."  The  interest  of  the  public  in  pro- 
tecting the  privacy  of  a  communication 
seems,  indeed,  greater  when  it  is  made  to 
a  prosecuting  officer  in  that  capacity  than 
when  it  is  made  by  a  cliept  to  his  attorney. 
Persons    having    knowledge    regarding    the 


that  is  so  when  the  facts  are  few  and  the 
case  simple,  it  cannot  be  otherwise  when 
the  facts  are  numerous  and  complicated. 
It  would  seem,  then,  that  making  a  ques- 
tion on  this  subject  must  be  regarded  as  an 
attempt  to  move  fixed  things,  and  cannot  be 
successful  either  in  England  or  here.  As 
the  case  goes  back  to  another  trial,  on  which 
the  facts  may  appear^  differently,  wo  think 
it  unnecessary  to  consider  those  that  came 
out  on  the  former  trial,  in  reference  to  the 
question  .of  probable  cause,  further  than  to 
remark  that  few  cases,  perhaps,  could  bet- 
ter illustrate  the  danger  of  leaving  that 
question  to  the  discretion  of  a  jury,  whose 
decision  of  it  is  not  susceptible  of  review 
in  another  court." 

1.  Reason  of  rule. 

While  naturally  and  logically,  as  previ- 
ously stated,  probable  cause  would  seem  to 
present  a  question  of  fact  for  the  dctcnni- 
nation  of  the  jury,  the  rule  requiring  the 
court  to  say  what  facts  and  whether  par- 
ticular facts  amount  to  the  probable  cause  is 
not  without  good  reason,  for  it  appears  to 
be  founded  upon  grounds  of  public  policy. 
Thus,  in  Ball  v.  Kawles,  93  Cal.  228,  27 
Am.  St.  Rep.  174,  28  Pac.  937,  the  court 
said:  "Actions  for  malicious  prosecution 
have  never  been  favored  in  law,  although 
they  have  always  been  readily  uplield  when 
the  proper  elements  therefor  have  been  pre- 
sented. They  are  sustained,  however,  only 
when  it  is  shown  that  the  prosecution  was 
in  fact  actuated  by  malice,  and  that  the 
party  instigating  it  had  no  reasonable 
ground  for  causing  the  prosecution.  It  is 
for  the  best  interests  of  society  that  those 
who  ofTend  against  the  laws  shall  be 
promptly  punished,  and  that  any  citizen 
who  has  good  reason  to  believe  that  the 
law  has  been  violated  shall  have  the  ri<rht 
to  cause  the  arrest  of  the  offender.  For 
the  purpose  of  protecting  him  in  so  doing, 
it  is  the  established  rule  that  if  he  have 
reasonable  grounds  for  his  belief,  and  act 
thereon  in  good  faith  in  causing  the  arrest, 
he  ahal]  not  be  subjected  to  damages  mere- 
ly because  the  accused  is  not  convicted.  ' 
L.R.A.1915D. 


This  rule  is  founded  upon  grounds  of  public 
policy,  in  order  to  encourage  the  exposure 
of  crime,  and  when  the  acts  of  the  citizen 
in  making  such  exposure  are  challenged  as 
not  being  within  the  reason  of  the  rule,  the 
court,  as  in  every  other  case  involving  con- 
siderations of  public  policy,  must  itself  de- 
termine the  question  as  a  matter  of  law, 
and  not  leave  it  to  the  arbitrament  of  a 
jury."  The  concluding  sentence  of  this  quo- 
tation is  quoted  in  Rogers  v.  Olds,  117 
Mich.  368,  75  N.  W.  933. 

And  again  in  Hess  v.  Oregon  German 
Baking  Co.  31  Or.  503,  49  Pac.  803,  the 
court  said:  "This  rule  is  peculiar  to  this 
class  of  actions,  but  is  one  of  long  stand- 
ing, and  founded  upon  sound  reason,  good 
authority,  and  public  policy.  Actions  to 
recover  damages  for  malicious  prosecution 
have  never  been  favored  in  law,  althoucrh 
they  have  been  readily  upheld  when  it  is 
shown  that  the  prosecution  was  instituted 
tlirough  actual  malice,  and  without  prob- 
able cause.  Malice  in  such  cases  is  always 
a  question  for  the  jury;  but  as  the  author- 
ity to  institute  a  criminal  prosecution,  and 
the  extent  of  such  authority,  are  derived 
from  the  law,  the  law  must  judge  as  to  what 
will  constitute  probable  cause  therefor. 
The  welfare  of  society  imperatively  de- 
mands that  those  who  violate  the  law  shall 
be  promptly  and  speedily  punished;  and,  to 
accomplish  that  purpose,  the  rule  has  boon 
firmly  established  that  any  citizen  who  has 
good  reason  to  believe  that  the  law  has 
been  violated  may  cause  the  arrest  of  the 
supposed  offender;  and  if,  in  doing  so,  he 
acts  in  good  faith,  the  law  will  protect  him 
against  an  action  for  damages,  although  the 
accusation  may  in  fact  be  unfounded.  This 
rule  is  founded  on  grounds  of  public  policy 
to  encourage  the  exposure  of  crime  and  the 
punishment  of  criminals,  and  when,  there- 
fore, the  act  of  a  citizen  in  thus  enforcing 
the  law  is  challenged,  the  court  must  de- 
termine the  question,  when  the  facts  are  ad- 
mitted or  established,  as  to  whether  he  had 
probable  cause  for  so  doing,  and  not  leave 
it  to  the  arbitrament  of  a  jury." 

Travis  v.  Smith,  1   Pa.  St.  234,  44  Am, 
Dec.  125,  likewise  states  that,  "as  the  au- 
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commission  of  a  crime  ought  to  be  encour- 
aged to  reveal  to  the  prosecuting  attor- 
ney fully,  freely,  and  unreservedly  the 
source  and  extent  of  their  information. 
The  possibility  that  what  they  say,  under 
such  circumstances,  will  be  upcd  against 
them,  tends  to  impose  a  natural  restraint 
upon  their  conduct  and  to  deprive  the  officer 
of  the  benefit  of  their  services.  It  is  said 
that  the  privilege  based  upon  this  principle 
applies  only  to  the  identity  of  the  informant 
(4  Wigmore,  Kv.  §  2374,  p.  3333),  and  such 
appears  to  be  the  English  rule;  but  in  this 
country  it  has  been  treated  as  covering  the 
communication  itself. 


The  full  report  of  State  v.  Phelps,  Kirby, 
282,  decided  in  1787,  reads:  "On  a  crimi- 
nal prosecution  it  was  moved  that  the 
state's  attorney  might  testify  what  the 
prisoner  had  disclosed  to  him,  upon  an  ap- 
plication to  be  admitted  a  witness  for  the 
state;  which  the  court  refused,  and  said: — 
Disclosures,  under  such  circumstances,  to 
the  attorney,  ought  to  be  considered  as  con- 
fidential, and  it  would  tend  to  defeat  the 
benefits  the  public  may  derive  from  them, 
should  they  be  made  use  of  to  the  prejudice 
of  those  from  whom  they  come."  In  Oliver 
V.  Pate,  43  Ind.  132,  it  was  held  that  the  at- 
torney and   client   rule  applied,   but  for   a 


thority  to  institute  a  criminal  prosecution, 
and  the  extent  of  that  authority,  are  de- 
rived from  the  law,  the  law  must  judge 
of  its  exercise;  it  is  therefore  the  duty  of 
the  court  to  determine  whether  the  proof 
of  certain  facts  constitutes  probable  cause, 
and  it  is  error  to  submit  that  question  to 
the  jury."  This  case  is  quoted  in  Turner 
V.  O'Brien,  5  Nob.  542,  and  see  subsequent 
appeal,  11  Neb.  108,  7  N.  W.  850. 

And  Lord  Golonsay  in  Lister  v.  Perry- 
man,  L.  R.  4  11.  L.  521,  explaining  the  set- 
tled law  in  England  that  want  of  probable 
cause  is  matter  for  the  court,  says:  "Prob- 
ably it  became  so  from  anxiety  to  protect 
parties  from  being  oppressed  or  harassed 
in  consequence  of  having  caused  arrests  or 
prosecutions  in  the  fair  pursuit  of  their 
legitimate  interests,  or  as  a  matter  of  duty, 
in  a  country  where  parties  injured  have  not 
the  aid  of  a  public  prosecutor  to  do  these 
things  for  them." 

To  the  same  effect,  see:  Rurtoii  v.  St. 
Paul,  M.  &  M.  H.  Co.  33  Minn.  18J),  22  N. 
VV.  300;  Meyer  v.  Louisville,  St.  L.  &  T.  R. 
Co.  98  Ky.  307,  33  S.  W.  OS;  Sandoz  v. 
Veazie,  100  La.  202,  30  So.  707.  And  see 
also,  infra,  111.  b,  1,  quotation  from  Cole- 
man V.  Ileurich,  2  Mackey,  180. 

2.   Effect  of  change  in  pleadhiff. 

Originally  an  action  for  malicious  prose- 
cution was  an  action  on  the  case  in  the 
nature  of  a  writ  of  conspiracy,  in  whicli  the 
plaintiff  in  the  declaration  charged  the  de- 
fendant with  having  falsely  and  malicious- 
ly caused  his  arrest.  The  defendant,  in  his 
pleas,  set  forth  the  grounds  of  his  suspicion 
under  which  he  caused  the  arrest,  the  suf- 
ficiency of  which  was  determined  by  the 
court  upon  a  demurrer  to  the  plea.  Ball 
V.  Rawles,  93  Cal.  229,  27  Am.  St.  Rep. 
174,  28  Pac.  937,  citing.  Chambers  v.  Taylor, 
Cro.  Eliz.  pt.  2,  p.  900;  Coxe  v.  Wifrall, 
Cro.  Jac.  193;  Weale  v.  Wells,  3  Bulst.  284; 
Comyns's  Dig.  title,  Pleader,  2  k.  In  the 
process  of  time  a  change  was  effected  in 
the  manner  of  pleading  tlie  cause  of  action,  j 
by  which  the  plaintiff  anticipated  this  plea  1 
by  averring  in  the  declaration  a  want  of 
probable  cause,  and  the  facts  were  present- 
ed under  the  general  issue.  Ball  v.  Rawles, 
supra,  citing  Savil  v.  Roberts,  1  Salk.  13, 
L.R.A.1915D. 


1  Ld.  Raym.  374.  However,  this  change  in 
pleading  by  transferring  to  the  declaration 
the  averment  of  a  want  of  probable  cause, 
although  it  imposed  upon  the  plaintiff  the 
necessity  of  making  proof  of  this  negative 
averment  as  a  part  of  his  cause  of  action, 
did  not  change  the  issue  from  one  of  law 
to  one  of  fact;  for  unless  such  want  of 
probable  cause  was  proved  by  him,  it  be- 
came  the  duty  of  the  court  to  determine  as 
a  matter  of  law  that  be  had  no  cause  of 
action  against  the  ^defendant;  and  since 
such  probable  cause  is  a  legal  conclusion 
to  be  drawn  from  the  facts,  and  its  absence 
is  an  essential  clement  to  the  plaintiff's 
right  of  action,  it  is  at  all  times  to  be  de- 
termined by  the  court  whether  the  facts 
proved  constituted  such  probable  cause, 
just  as,  under  the  original  system,  the  court 
determined  upon  the  demurrer  to  the  facts 
set  up  in  the  defendant's  plea  whether  there 
were  sufficient  grounds  for  his  suspicion. 
Ball  V.  Rawles,  supra. 

And  in  Panton  v.  Williams,  2  Q.  B.  193, 
relied  on  in  the  Ball  Case,  supra,  the  court, 
spv  aking  in  the  same  connection  and  citing 
Pain  v.  Rochester,  Cro.  Eliz.  pt.  2,  p.  871, 
and  other  cases  in  which  the  facts  alleged 
to  constitute  probable  cause  were  set  forth 
in  the  plea,  tlie  sufticiency  of  which  was  de- 
cided upon  demurrer,  .said:  ''And  althougli 
the  practice  wliich  tlien  obtained  has  been 
altered  for  a  great  length  of  time,  by  in- 
troducins:  into  the  declaration  not  only  the 
statement  that  the  charge  was  false  and  ma- 
licious, but  also  that  it  was  made  without 
reasonable  or  probable  cause,  and  thereby 
compelling  the  plaintiff  to  give  some  evi- 
dence thereof,  and  enabling  the  defendant 
to  prove  his  case  under  the  plea  of  not 
guilty,  yet  the  rule  of  law  that  this  ques- 
tion belongs  to  the  judge  only,  and  not  to 
the  jury,  is  not  by  such  alteration  in  plead- 
ing in  any  way  impaired." 

b.   %Vhen  facta  are  €Usput€d, 

1,    Generally. 

As  already  intimated,  the  condition  of 
tlie  evidence  in  the  great  majority  of  cases 
may  require  the  assistance  of  the  jury  in 
determining  the  question  of  probable  cause. 
In   this  connection  the  court  in   Young   v. 
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reason  thus  stated:  "Public  policy  requires 
that  a  person  in  making  communications  to 
a  prosecuting  attorney,  relative  to  crimi- 
nals or  persons  suspected  of  being  guilty 
of  crime,  should  be  at  liberty  to  make  a  full 
statement  to  him  without  fear  of  disclos- 
ure."  Page  141.  The  case  of  Vogel  v, 
Gruaz,  110  U.  S.  311,  28  L.  ed,  158,  160,  4 
Sup.  Ct.  Rep.  12,  14,  is  one  of  the  same 
character,  citing  the  Indiana  case  with  ap- 
proval, and  adding:  "The  free  and  unem- 
barrassed administration  of  justice  in 
respect  to  the  criminal  law,  in  which  the  pub- 
lic is  concerned,  is  involved  in  a  case  like 
the  present,  in  addition  to  the  considerations 


which  ordinarily  apply  in  communications 
from  client  to  counsel  in  matters  of  purely 
private  concern.  .  .  .  But  there  is  an- 
other view  of  tlie  subject.  The  matter  con- 
cerned the  administration  of  penal  justice, 
and  the  principle  of  public  safety  justifies 
and  demands  the  rule  of  exclusion."  Page 
316.  In  State  v.  Houseworth,  91  Iowa, 
740,  60  N.  W.  221,  it  was  decided  that  a 
statute  forbidding  the  disclosure  of  any  con- 
fidential communication  intrusted  to  an  at- 
torney in  his  professional  capacity  ptotected 
communications  made  to  a  prosecuting  offi- 
cer by  a  complaining  witness.  In  Gabriel  v. 
McMullin,  127  Iowa,  426,  430, 103  N.  VV.  355, 


Nichol,  9  Ont.  Rep.  347,  remarked:  "Wheth- 
er  or  not  there  is  reasonable  or  probable 
cause  is  a  question  for  the  court.  But  each 
case  must  depend  upon  its  own  special  cir- 
cumstances as  to  what  will  or  will  not  con- 
stitute reasonable  and  probable  cause,  and 
in  nine  cases  out  of  ten,  if  not  ninety-nine 
out  of  a  hundred,  the  question  of  reasonable 
and  probable  cause  depends  so  much  upon 
facts  in  dispute  that  the  court  can  only 
rarely  decide  witliout  the  aid  of  the  jury." 

So,  in  strict  accord  with  the  general  rule 
previously  stated,  the  law  is  well  settled 
that  when  the  question  of  probable  cause 
depends  upon  substantially  disputed  facts, 
and  upon  inferences  of  fact  to  be  drawn 
therefrom,  it  is  for  the  jury  to  weigh  the 
conflicting  testimony,  estimate  the  credi- 
bility of  the  witnesses,  find  the  inferences 
warranted  bv  such  facts,  and  determine 
what  the  truth  is,  and  whether  the  facts 
and  circumstances  relied  on  to  show  the 
existence  or  absence  of  probable  cause  are 
sufliciently  established,  and  for  the  court  to 
decide  whether  or  not  they  amount  to  prob- 
able cause.  Or,  as  the  rule  is  sometimes 
stated,  the  truth  and  existence  of  the  facts 
and  circumstances  is  a  question  of  fact  ex- 
clusively for  the  jury;  but  wliether  they 
amount  to  probable  cause  is  a  question  of 
Jaw  exclusively  for  the  court. 

Eng. — Sutton  v.  Johnstone,  1  T.  R.  403. 
1  Bro.  P.  C.  76,  1  Revised  Rep.  269,  1  Eng. 
Rul.  Cas.  765,  affirmed  in  1  T.  R.  784;  Pan- 
ton  V.  Williams,  2  Q.  B.  169,  10  L.  J,  Exch. 
N-  S.  545,  1  Gale  &  D.  504;  Willans  v.  Tay- 
lor, 2  Barn.  &  Ad.  845,  1  L.  J.  K.  B.  N.  S. 
17.  affirmed  in  6  Bing.  182;  Mitchell  v. 
Jenkins,  5  Barn.  &  Aid.  588,  2  Nev.  &  M. 
301,  3  L.  J.  K.  B.  N.  S.  35 ;  Cox  v.  English, 
S.  &  A.  Bank  [1905]  A.  C.  168,  74  L.  J. 
P.  C.  N.  S.  62,  92  L.  T.  N.  S.  483;  West 
V.  Baxendale,  9  C.  B.  141,  19  U  J.  C.  P. 
X.  S,  149;  Davis  v.  Hardy,  6  Bam.  & 
C.  225,  9  Dowl.  &  R.  380,  5  L.  J.  K.  B. 
91,  30  Revised  Rep.  306;  Hilliar  v.  Dade,  14 
Times  L.  R.  534;  Watson  v.  Whitmore,  8 
Jur.  964,  14  L.  J.  Exch.  N.  S.  41;  Chap- 
man V.  Heslop,  18  Jur.  348,  2  C.  L.  R.  139, 
23  L.  J.  Q.  B.  N.  S.  49,  2  Week  Rep.  74; 
Wainwright  v.  Villetard,  2  West.  L.  Rep. 
242,  6  Terr.  L.  R.  189;  Riddell  v.  Brown,  24 
r.  C.  Q.  B.  90;  Donnelly  v.  Bawden,  40  U. 
C.  Q.  B.  611;  Peck  v.  Peck,  35  N.  B.  484; 
L.R,A.1915D. 


Reynolds  v.  Kennedy,  1  Wils.  232;  Watson 
V.  Smith,  15  Times  L.  R.  473;  Kelly  v.  Mid- 
land G.  W.  R.  Co.  Ir.  Rep.  7  C.  L.  8;  Hin- 
ton  V.  Heather,  14  Mees.  &  W.  131,  15  L».  J. 
Exch.  N.  S.  39;  Longdon  v.  Bilsky,  22  Ont. 
L.  Rep.  4;  Vincent  v.  West,  12  N.  B.  290; 
Ilughson  V.  Keith,  10  N.  B.  559;  Meaney 
V.  Reid-Newfoundland  Co.  39  N.  S.  407; 
Seary  v.  Saxton,  28  N.  S.  278;  Erickson  v. 
Brand,  14  Ont.  App.  Rep.  614;  Peters  v. 
WXvte,  1  Ont.  Week  Rep.  26;  Willinsky 
V.  Anderson,  19  Ont.  L.  Rep.  437;  Still  v. 
Hastings,  13  Ont.  L.  Rep.  322;  Martin  v. 
Hutchinson,  21  Ont.  Rep.  388;  and  see 
Brooks  v.  Warwick,  2  Starkie,  389,  20  Re- 
vised Hep.  697,  and  cases  cited,  infra,  this 
section. 

U.  S. — Stewart  v.  Sonneborn,  98  U.  S. 
197,  25  L.  ed.  120;  Munns  v.  De  Nemours,, 
3  Wash.  C.  C.  31,  Fed.  Cas.  No.  9,926: 
Murray  v.  McLane,  Brunner,  Col.  Cas.  405 
Fed.  Cas.  No.  9,964;  Castro  v.  De  Uriarte, 
16  Fed.  93;  Miller  v.  Clucago,  M.  &  St.  P. 
R.  Co.  41  Fed.  898;  Sanders  v.  Palmer,  5  C. 
C.  A.  77,  14  U.  S.  App.  297,  55  Fed.  217; 
Carroll  v.  Central  R.  Co.  134  Fed.  684; 
Blunk  V.  Atchison,  T.  &  S.  F.  R.  Co.  38: 
Fed.  311. 

Ariz. — McDonald  v.  Atlantic  &  P.  R.  Co. 
3  Ariz.  96,  21  Pac.  338. 

Ark. — Chrisman  v.  Carney,  33  Ark.  316; 
Foster  v.  Pitts,  63  Ark.  387,  38  S.  W.  1114. 
And  see  Lemay  v.  Williams,  32  Ark.  166: 
Lavender  v.  Hudgens,  32  Ark.  703 ;  Whipple 
V.  Gorsuch,  82  Ark.  252,  10  L.R.A.(N.S.) 
1133,  101  S.  W.  735,  12  Ann.  Cas.  38; 
Hardin  v.  Hight,  106  Ark.  192,  44  L.R.A. 
(N.S.)  368,  153  S.  W.  99.  In  the  Lavender 
Case  the  court,  sustaining  an  instruction, 
that,  *'if  the  jury  believe  from  the  evidence 
that  under  all  tlie  facts  and  circumstances 
as  proven  by  the  evidence,  the  defendants 
had  no  reasonable  or  probable  cause  to  be- 
lieve that  the  plaintiff  had  committed  a 
felony,  and  still  they  procured  his  arrest, 
they  are  guilty,"  said:  "The  question  of 
probable  cause  is  composed  of  law  and  fact, 
it  being  the  province  of  the  jury  to  deter- 
mine whether  the  circumstances  alleged  are- 
true  or  not,  and  of  the  court  to  determine 
whether  they  amount  to  probable  cause. 
Regularly,  the  facts  material  to  this  ques* 
lion  are  first  to  be  iound  by  the  jury,  and 
the  judge  is  then  to  decide,  as  a  point  of 
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356,  that  decision  was  approved;  but  the 
court  added:  "But,  aside  from  the  statute, 
we  think  the  rule  of  exclusion  should  be  ap- 
plied to  all  matters  concerning  the  adminis- 
tration of  justice,  on  the  ground  of  public 
policy,  A  county  attorney  is  an  officer 
whose  duty  it  is  to  investigate  crime  and  to 
prosecute  therefor,  not  in  the  interest  of 
the  individual  who  may  have  suffered,  but 
for  the  good  of  the  state ;  and  it  is  very 
elonr  to  us  that  it  is  not  only  the  privilege, 
but  the*  duty,  of  every  citizen  who  knows 
of  facts  tending  to  show  the  commission  of 
a  crime,  to  communicate  such  information 
to  the  public  officer  whose  duty  it  is  to  in- 
vestigate the  matter  and  to  commence  a 
criminal  prosecution  if  a  crime  has  been 
committed.     Any  other  rule  would  hamper 


the  administration  of  justice.  A  party  hav- 
ing knowledge  of  facts  tending  to  show  that 
a  crime  has  been  committed  will  hesitate' 
to  lay  such  facts  before  the  proper  officer  >f 
the  information  thus  given  may  be  made  the 
basis  of  an  action  for  damages  against  him." 
Page  429.  Cases  of  the  same  tendency,  but 
in  which  the  immunity  was  claimed  by  the 
public  officer,  are:  State  v.  Brown,  2  Marv. 
(Del.)  380,  397,  36  Atl.  458;  Worthington 
V.  Scribner,  109  Mass.  487,  12  Am.  Rep.  730 ; 
Re  Quarles,  158  U.  S.  532,  39  L.  ed.  1080, 
15  Sup.  Ct.  Rep.  959. 

The  cases  of  Granger  v.  Warrington,  8 
111.  299,  and  Cole  v.  Andrews,  74  Minn.  93, 
76  N.  W.  962,  are  directly  to  the  contrary; 
but  in  each  case  the  question  chiefly  dis- 
cussed was  w^hcther  the  relation  of  attorney 


law,  whetlier  the  facts,  as  found,  establish 
probable  cause  or  not.  But  if  the  matter 
of  fact  and  matter  of  law,  of  which  the 
probable  cause  consists,  are  intimately 
blended  together,  the  judge  will  be  war- 
ranted in  leaving  the  question  to  the  jury." 

Cal.— Potter  v.  Scale,  8  Cal.  218;  Grant 
v.  Moore,  29  Cal.  644;  Harkrader  v.  Moore, 
44  Cal.  144;  Eastin  v.  Bank  of  Stockton, 
66  Cal.  123,  56  Am.  Rep.  77,  4  Pac.  1106; 
Fulton  V.  Onesti,  68  Cal.  576,  6  Pac.  491; 
Lacey  v.  Porter,  103  Cal.  597,  37  Pac.  635; 
People  V.  Kilvington,  104  Cal.  86,  43  Am. 
St.  Rep.  73,  37  Pac.  799;  Sandell  v.  Sher- 
man, 107  Cal.  391,  40  Pac.  493;  Smith  v. 
Liverpool  &  L.  &  G.  Ins.  Co.  107  Cal.  432, 
40  Pac.  540;  Carpenter  v.  Ashley,  15  Cal. 
App.  461,  116  Pac.  268;  Ruuo  v.  Williams, 
162  Cal.  444,  122  Pac.  1082. 

Colo. — Gurley  v.  Tomkins,  17  Colo.  437, 
30  Pac.  344;  Wyatt  v.  Burdette,  43  Colo. 
208,  95  Pac.  336;  Grimes  v.  Greenblatt,  47 
Colo.  495,  107  Pac.  1111,  19  Ann.  Cas.  608; 
Clement  v.  Major,  1  Colo.  App.  297,  29  Pac. 
19;  Brooks  v.  Bradford,  4  Colo.  App.  410, 
80  Pac.  303;  Williams  v.  Kyes,  9  Colo.  App. 
220,  47  Pac.  839. 

But  see  Florence  Oil  &  Ref.  Co.  v.  Huff, 
14  Colo.  App.  281,  59  Pac.  624,  holding  that 
where  there  is  a  conflict  in  the  evidence 
bearing  upon  the  question  of  probable  cause, 
it  is  a  question  for  the  jury,  and  not  the 
court,  to  determine.  And  see  Murphy  v. 
Hobbs,  7  Colo.  541,  49  Am.  Rep.  386,  5  Pac. 
119,  and  Whiteliead  v.  Jessup,  2  Colo.  App. 
76,  29  Pac.  916. 

Del.— Wells  v.  Parsons,  3  Harr.  (Del.) 
605. 

D.  C. — Coleman  v.  Heurich,  2  Mackey, 
189;  Tolman  v.  Phelps,  3  Mackey,  154; 
Spitzer  v.  Friedlander,  14  App.  D.  C.  556; 
Costello  V.  Knight,  4  Mackey,  65;  Porter  v. 
White,  6  Mackey,  180;  Staples  v.  Johnson, 
25  App.  D.  C.  155;  Slater  v.  Taylor,  31  App. 
D.  C.  100,  18  L.R.A.(N.S.)  77;  Brown  v. 
Selfridge,  34  App.  D.  C.  242,  affirmed  in 
224  U.  S.  189,  56  L.  ed.  727,  32  Sup.  Ct. 
Rep.  444. 

Ga.— Pomeroy   v.   Golly,  Ga.   Dec.   pt.   1, 
p.  26.    But  see  infra,  IV.,  as  to  rule  under 
statute. 
L.R.A.1915D. 


I      111. — See  infra,  this  section. 

Ind. — Brown  v.  Connelly,  5  Blackf.  390; 
Newell  V.  Downs,  8  Blackf.  525,  note;  Lacy 
V.  Mitchell,  23  Ind.  67,  and  note;  Schenck  v. 
Butsch,  32  Ind.  338;  Pennsylvania  Co. 
v.  Weddle,  100  Ind.  138;  Paddock  v.  Watts, 
116  Ind.  146,  9  Am.  St.  Rep.  832,  18  N.  E. 
518;  Cottrell  v.  Cottrell,  126  Ind.  181,  25 
N.  E.  905 ;  Terre  Haute  &  I.  R.  Co.  v.  Ma- 
son,  148  Ind.  578,  46  N.  E.  332;  Helwig  v. 
Beckner,  149  Ind.  131,  46  N.  E.  644,  48  N. 
E.  788;  Hutchinson  v.  Wenzel,  155  Ind.  49 
56  N.  E.  845;  Indianapolis  Traction  & 
Terminal  Co.  v.  Henby,  178  Ind.  239,  97 
N.  E.  313;  Roberts  v.  Kendall,  12  Ind.  App. 
269,  38  N.  E.  424;  I^ouisville,  N.  A.  &  C. 
R.  Co.  V.  Hendricks,  13  Ind.  App.  10;  In- 
diana Bicycle  Co.  v.  Willis,  18  Ind.  App. 
525,  48  N.  E.  646;  Taylor  v.  Baltimore  & 
O.  S.  W.  R.  Co.  18  Ind.  App.  692,  48  N.  E. 
1044;  Atkinson  v.  Van  Cleave,  25  Ind.  App. 
508,  57  N.  E.  731;  Lawrence  v.  Leathers, 
31  Ind.  App.  414,  68  N.  E.  179;  Henderson  v. 
McGrudcr,  49  Ind.  App.  882,  98  N.  E.  137; 
Cleveland,  C.  C.  &  St.  I>.  A.  R.  Co.  v.  Dixon, 
51  Ind.  App.  658,  98  N.  E.  815.  But  see 
Lytton  V.  Baird,  95  Ind.  349,  and  see  also 
Strickler  v.  Greer,  95  Ind.  596,  stating  that 
"the  question  of  malice,  as  well  as  that  of 
probable  cause,  is  for  the  jury  to  determine 
from  the  evidence.  The  jury  may  find  from 
the  evidence  want  of  probable  cause,  and 
yet  And  that  there  was  no  malice  in  prose- 
cuting the  legal  proceedings  complained  of, 
and  in  such  case  their  verdict  should  be  for 
the  defendant,"  and  Keesling  v.  Doyle,  8 
Ind.  App.  43,  35  N.  E.  126,  where  the  ap- 
pellate court,  answering  the  objection  that 
an  instruction  given  by  the  trial  court  of 
its  own  motion  directed  the  jury  that  if 
they  found  certain  facts  to  be  true,  they 
would  be  justifled  in  finding  that  the  ap- 
pellants began  the  prosecution  maliciously 
and  without  probable  cause,  said:  "We  can- 
not give  such  a  construction  to  the  instruc- 
tion. The  court,  by  this  instruction,  sim- 
ply told  the  jury  that,  in  determining  the 
question  of  malice  and  the  want  of  prob- 
able cause,  they  might  take  into  considera- 
tion certain  things,  but  the  court  does  not 

'  say  that  the  finding  of  any  given  state  of 
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and  client  existed,  and  in  the  latter  it  was 
held  that,  if  the  privilege  could  otherwise 
have  been  claimed,  it  had  been  lost  by  waiv- 
er. In  People  v.  Davis,  62  Mich.  569,  18 
N.  W.  362,  363,  it  was  held  that  on  the 
trial  of  a  criminal  case  it  was  proper  to  al- 
low the  defendant  to  show,  for  the  purpose 
of  impeachment,  that  the  complaining  wit- 
ness had  made  statements  to  the  prosecut- 
ing attorney  inconsistent  with  his  testimony. 
The  reason  given  was  that  public  policy 
required  an  acquittal  unless  the  accused 
was  in  fact  guilty.  The  court  said:  "We 
are  not  called  upon  in  this  case  to  consider 
whether  there  may  not  be  cases  in  which  the 
prosecuting  attorney  would  be  excused,  in 
the  interest  of  the  state,  from  disclosing 
what  had  been  told  to  him  with  a  view  to 


the  commencement  of  criminal  proceedings. 
There  would  be  strong  reasons  in  many  cases 
why  the  counsel  of  the  state  should  be  in- 
violably kept;  and  nothing  we  shall  say  in 
this  case  will  be  intended  to  lay  down  a  rule 
except  for  the  very  case  at  bar  and  others 
standing  upon  the  same  facts."  Page  573. 
A  similar  rule  was  applied  in  Marks  v. 
BeyfuB,  L.  R.  25  Q.  B.  Div.  494,  where  it 
was  said:  "If  upon  the  trial  of  a  prisoner 
the  judge  should  be  of  opinion  that  the  dis* 
closure  of  the  name  of  the  informant  is  nec- 
essary or  right  in  order  to  show  the  prison- 
er's innocence,  then  one  public  policy  is  in 
conflict  with  another  public  policy,  and 
that  which  says  that  an  innocent  man  is  not 
to  be  condemned  when  his  innocence  can 
be  proved  is  the  policy  that  must  prevail." 


facts  as  true  would  constitute  malice  or 
want  of  probable  cause.  All  of  the  issuable 
facts  stated  in  the  instruction  were  proper 
to  be  considered  by  the  jury  in  determining 
whether  or  not  such  prosecution  was  ma- 
licious and  without  probable  cause." 

Iowa. — Center  v.  Spring,  2  Iowa,  393; 
Shaul  V.  15rown,  28  Iowa,  37,  4  Am.  Rep. 
151;  Johnson  v.  Miller,  82  Iowa,  693,  31 
Am.  St.  Rep.  514,  47  N.  W.  903,  48  N.  W. 
1081;  Erb  V.  German  American  Ins.  Co. 
112  Iowa,  357,  83  X.  W.  1053. 

See  White  v.  International  Textbook  Co. 
144  Iowa,  92,  121  N.  W.  1104,  and  Connelly 
▼.  White,  122  Iowa,  391,  98  N.  W.  144  (the 
latter  case  holding  that  if  circumstances 
are  proved  showing  reasonable  ground  of 
belief  as  to  the  existence  of  a  cause  of  ac- 
tion, the  question  is  for  the  jury,  under 
instructions  of  the  court  as  to  what  consti- 
tutes probable  cause).  And  see  also,  infra, 
this  section,  Krehbiel  v.  lienkle,  142  Iowa, 
677,  121  N.  W.  378;  Wilson  v.  Thurlow, 
156  Iowa,  656,  137  N.  W.  956. 

Kan.— Bell  v.  Matthews,  37  Kan.  686,  16 
Pac.  97;  Atchison,  T.  &  S.  F.  R.  Co.  v.  Wat- 
son, 37  Kan.  773,  15  Pac.  877;  Sweeney  v. 
Pemey,  40  Kan.  102,  19  Pac.  328;  Drumm 
V.  Cessnum,  58  Kan.  331,  49  Pac.  78 ;  Mark- 
ley  V.  Kirby,  6  Kan.  App.  494,  50  Pac.  953; 
Turney  v.  Taylor,  8  Kan.  App.  593,  56  Pac. 
1''7 

kv.— Meyer  v.  Louisville,  St.  L.  &  T.  R. 
Co.  98  Ky.  367,  33  S.  W.  98;  Ahrens  &  O. 
Mfg.  Co.  V.  Hocher,  106  Ky.  692,  51  S.  W. 
194;  Lancaster  v.  McKay,  103  Ky.  61G,  45 
S.  W^  887;  Schott  v.  Indiana  Kat.  L.  Ins. 
Co.  160  Ky.  533,  169  S.  W.  1023;  Keiner  v. 
Collins,  161  Ky.  696,  171  S.  W.  399;  Davis 
V.  Calvin,  143  Ky.  270,  136  S.  W.  219;  Lan- 
caster V.  Langaton,  18  Ky.  L.  Rep.  209,  36 
S.  W.  521;  Alexander  v.  Reid,  19  Ky.  L. 
Rep.  1636,  44  S.  W.  211;  Moore  v.  T^rge,  20 
Ky.  L.  Rep.  409,  46  S.  W.  508;  Davis  v. 
Cassidv,  23  Ky.  L,  Rep.  955,  64  S.  W.  633; 
Stephens  v.  Gravit,  136  Ky.  479,  124  S.  W. 
414. 

And  see  Provident  Sav.  Life  Assur.  Soc. 
V.  Johnson.  115  Ky.  84,  72  S.  W.  754,  an 
action  growing  out  of  a  prosecution  for  a 
rriminal  libel,  and  holding  that  "the  rule  is 
L.R.A.1915D. 


that  what  facts  constitute  probable  cause  is 
a  question  of  law  for  the  court,  and  whether 
the  facts  exist  or  not  is  to  be  determined 
by  the  jury,"  but  stating  that  "in  defining 
'probable  cause'  the  court  should,  in  an  in- 
struction, have  set  out  the  matter  charged 
as  libelous  in  the  indictment;  and  should 
have  told  the  jury  that  it  was  libelous  if 
untrue,  and  that  the  defendant  had  prob- 
able cause  for  the  prosecution,  and  they 
should  find  for  it  in  this  action,  if  its  agent 
or  agents  who  procured  the  indictment  be- 
lieved, and  had  such  grounds  as  would  in- 
duce a  man  of  ordinary  prudence  to  believe, 
that  the  matter  so  published,  or  any  sub- 
stantial part  of  it,  was  materially  false." 
And  language  of  the  like  effect  is  to  be 
found  in  Metropolitan  L.  Ins.  Co.  v.  Miller, 
114  Ky.  754,  71  S.  W.  921;  Anderson  v. 
Columbia  Finance  &  Trust  Co.  20  Kv. 
L.  Rep.  1790,  50  S.  W.  40;  United  FurnV 
ture  Co.  V.  Wills,  158  Ky.  806,  166  S.  W. 
600. 

La. — Burkett  v.  Lanata,  15  La.  Ann. 
337;  Sandoz  v.  Veazie,  106  La.  202,  30  So. 
767. 

Me. — Ulmer  v.  Leland,  1  Me.  135,  10  Am. 
Dec.  48;  Cooper  v.  Waldron,  50  Me.  80; 
Humphries  v.  Parker,  62  Me.  502;  Speck  v. 
Judson,  63  Me.  207.  And  see  Pullen  v. 
Glidden,  68  Me.  559. 

Md. — Boyd  v.  Cross,  35  Md.  194;  Cooper 
V.  Utterbach,  37  Md.  317;  Medcalfe  v. 
Brooklyn  L.  Ins.  Co.  45  Md.  198;  Johns  v. 
Marsh,  52  Md.  323;  Thelin  v.  Dorsey,  59 
Md.  539;  Campbell  v.  Baltimore  &  O.  R. 
Co.  97  Md.  341,  55  Atl.  532:  Smith  v. 
Brown,  119  Md.  236,  86  Atl.  609;  Chapman 
V.  Nash,  121  Md.  608,  89  Atl.  117;  Hart  v. 
I^itch,  —  Md.  — ,  91  Atl.  782;  Bishop  v. 
Frantz,  —  Md.  — ,  93  Atl.  412.  And  see 
Torsch  V.  Dell,  88  Md.  459,  41  Atl.  903. 

Mass. — Hemmenway  v.  Woods,  1  Pick. 
524;  Wilder  v.  Holden,  24  Pick.  8;  Stone 
V.  Crocker,  24  Pick.  81;  Mitchell  v.  Wall, 
111  Mass.  492;  Bacon  y.  Towne,  4  Cuah. 
217;  Parker  v.  Farlev,  10  Cush.  281;  Sart- 
wcll  v.  Parker,  141  Mass.  405,  5  N.  E.  807. 
And  SCO  Moyle  v.  Drake,  141  Mass.  238,  6 
I  N.  E.  520;  Shattuck  v.  Simonds,  191  Mass. 
506,  78  N.   E.   122;    Casavan  v.  Sage,  20l| 
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Page  498.  In  Cobb  v.  Simon,  119  Wis.  697, 
]00  Am.  St.  Rep.  909,  97  N.  W.  276,  and 
also  in  Meysenberg  v.  Engelke,  18  Mo.  App. 
346,  a  claim  of  privilege  was  denied,  but 
under  such  exceptional  circumstances  that 
the  decisions  throw  no  light  on  the  question 
under  consideration.  In  one  case  the  com- 
munication was  not  made  by  the  complain- 
ing witness,  and  in  the  other  it  was  not 
made  to  the  public  prosecutor. 

It  therefore  appears  that,  while  there  is 
a  conflict  on  the  subject,  the  weight  of  au- 
thority supports  the  view  here  adopted. 

The  judgment  is  reversed,  and  a  new  trial 
ordered. 


WASHINGTON    SUPREME    COURT. 

JAMES  SIMMOXS,  Respt., 
v. 

G.  R.  GARDNER  et  al.,  Appt. 

(46  Wash.  282,  89  Pac.  887.) 

Malicious  prosecution  —  probable  cause 
—  question  of  law. 

1.  The  question  of  the  existence  of  prob* 
able  cause  for  a  prosecution  is  one  of  law 
where  the  prosecutor  made  a  full,  truthful, 
and  complete  statement  of  facts  to  a  repu- 
table attorney  and  acted  upon  his  advice. 


Mass.  547,  87  N.  E.  893;  Griffin  v.  Dear- 
born, 210  Mass.  308,  96  N.  E.  681,  to  the 
effect  that  there  was  evidence  for  the  jury 
that  the  complaint  was  prosecuted  without 
probable  cause  and  with  malice.  And  see 
other  Massachusetts  cases,  infra,  this  sec- 
tion. 

Mich.— Hamilton  v.  Smith,  39  Mich.  222; 
Wilson  V.  Bovven,  64  Mich.  133,  31  X.  W. 
81;  Huntington  v.  Gault,  81  Mich.  144,  45 
N,  W.  970;  Filer  v.  Smith,  96  Mich.  347, 
35  Am.  St.  Rep.  603,  55  N.  W.  999;  LeClcar 
V.  Perkins,  103  Mich.  131,  26  L.R.A.  627, 
61  N.  VV.  357;  Rankin  v.  Crane,  104  Mich. 
6,  61  N.  W.  1007;  Fine  v.  Navarre,  104 
Mich.  93,  62  N.  W.  142;  McClay  v.  Hicks, 
119  Mich.  65,  77  N.  VV.  636;  Bennett  v. 
Eddv,  120  Mich.  300,  79  N.  W.  481;  Goode 
v.  Eslow,  151  Mich.  48,  114  N.  W.  859, 

And  see  Prine  v.  Singer  Sewing  Mach. 
Co.  176  Mich.  300,  142  N.  W.  377,  holding 
where  the  evidence  was  in  dispute,  and  not 
such  as  would  have  warranted  the  court  in 
charging  the  jury,  as  a  matter  of  law,  con- 
cerning plaintiff's  guilt,  that  "it  was  a  ques- 
tion for  the  jury,  whether,  under  thfe  evi- 
dence, there  was  probable  cause  to  justify 
the  prosecutions  of  the  plaintiff;"  and  De- 
Boer  v.  Adams,  159  Mich.  560,  124  N.  W. 
540,  where  the  court  said:  "We  are  also  of 
the  opinion  that  the  question  whether  de- 
fendant had  probable  cause  for  making  the 
complaint  was  a  question  of  fact  for  the 
jury.  While  the  conduct  of  the  plaintiff 
was  not  commendable,  we  do  not  think  it 
alone  justified  the  defendant,  as  a  matter  of 
law,  in  causing  his  arrest  without  further 
inquiry.  The  plaintiff's  statement  of  what 
occurred  differs  in  some  respects  from  the 
defendant's  statement,  and  if  the  jury  be- 
lieved his  statement  and  found  that  those 
grubs  in  the  middle  of  the  road  had  twice 
before  been  cut  down  by  the  public  authori- 
ties, and  that  defendant  must  have  known 
of  such  cutting,  and  that  Gouzewaard  in- 
formed him  that  the  overseer  of  highways 
had  endeavored  to  induce  his  father  to  cut 
out  these  same  grubs,  and  that,  for  the 
most  part,  the  grubs  were  third  growth 
from  the  original  stumps,  and  constituted 
a  nuisance  in  the  highway,  these  facts,  with 
the  other  circumstances  disclosed  by  the 
record,  would  require  the  submission  of  the 
question  of  probable  cause  to  the  jury." 
JL..R.A.1915P. 


Possibly  these  cases  are  not  in  conflict 
with  the  earlier  decisions  in  this  jurisdic- 
tion as  they  may  mean  to  submit  only  the 
existence  of  the  facts  to  the  jury  with 
proper  instructions  from  the  court  as  to 
the  law  applicable  thereto.  But  it  seems 
quite  clear  that  such  a  construction  cannot 
be  given  to  the  decision  in  Davis  v.  Mc- 
Millan, 142  Mich.  391,  3  L.R.A.(N.S.)  928, 
113  Am.  St.  Rep.  585,  105  N.  W.  862,  7 
Ann.  Cas.  854,  to  the  effect  that  the  ques- 
tion of  probable  cause  in  an  action  for 
malicious  prosecution  is  for  the  jury,  where, 
upon  the  facts  disclosed,  there  is  room  for 
two  opinions,  for  the  court  said:  "W^e 
feel  warranted  in  saying  that  tlie  discharge 
of  the  defendant  in  this  case  has  not  in  it- 
self any  tendency  to  show  a  want  of  prob- 
able cause,  but  we  aro  also  of  the  opinion 
that  it  was  proper  to  submit  to  the  jury 
the  question  of  probable  cause.  The  only 
proof  that  the  plaintiff  offered  to  show 
want  of  probable  cause  was  the  fact  of 
the  arrest  and  discharge,  the  failure  to 
accurately  state  the  pretense,  and  the  rela- 
tions theretofore  sustained  by  the  parties. 
If  from  these  the  jury  might  conclude  that 
an  ordinarily  fair  and  careful  business  man 
would  be  likely  to  believe  in  plaintiff's 
guilt,  they  should  find  probable  cause  and 
acquit  the  defendants.  But  that  is  es- 
sentially a  question  for  the  jury  where  there 
is  room  for  two  opinions;  and  there  may 
be  here.  Therefore  the  court  could  not 
properly  take  the  cause  from  the  jury  upon 
the  ground  that  want  of  probable  cause  had 
not  been  shown."  And  see  also  Rartlett  v. 
Jenkins,  150  Mich.  682,  114  X.  W.  079. 

Minn.— Cole  v.  Curtis.  16  Minn.  182,  Gil. 
16 J  :  Burton  v.  St.  Paul,  M.  &  M.  R.  Co. 
33  Minn.  189,  22  N.  W.  300:  Moore  v. 
Northern  P.  R.  Co.  37  Minn.  147,  33  N.  \\. 
334;  Gilbertson  v.  Fuller,  40  Minn.  413,  42 
N.  W.  203;  Bovd  v.  Mendenhall,  53  Minn. 
274,  55  N.  W.  45;  Smith  v.  Munch,  65  Minn. 
256,  08  N.  W.  19;  Shafer  v.  Hertzig,  92 
Minn.  171,  99  N.  W.  796;  Mundal  v.  Min- 
neapolis &  St.  L.  R.  Co.  92  Minn.  26,  99 
N.  W.  273,  100  N.  W.  363:  Nelson  v.  In- 
ternational Harvester  Co.  117  Minn.  298, 
135  N.  W.  808. 

And  see  Peake  v.  Milaca  State  Bank,  120 
Minn.  455,  139  N.  W.  813,  Ann.  Cas.  1914B, 
1284;   Blazek  v.  McCartin,  106  Minn.  461, 
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Same  — >  larceny  ^  possession  of  loot. 

2.  Probable  cause  for  a  prosecution  for 
larceny  exists  as  matter  of  law  against  an 
employee  of  a  storage  company,  where  he 
is  frequently  with  another  employee  who 
has  a  key  to  a  room  containing  slot  ma- 
chines, and  both  of  them  play  into  ma- 
ciiines  about  town  slugs  of  a  peculiar 
pattern  identical  with  those  taken  from  ma- 
ihines  in  the  room  which  have  been  forced 
cjpc-n,  where  the  facts  were  stated  to  a  repu- 
table attorney  who  advised  a  prosecution. 

(April   22,    1907.) 

A    PPEAL  by  defendants  from  a  judgment 
-A.    of  the  Superior  Court  for  King  County 


in  plaintiff's  favor  in  an  action  brought 
to  recover  damages  for  alleged  malicious 
prosecution.    Reversed. 

ITie  facts  are  stated  in  the  opinion. 

Messrs.  Metcaifc  &  Jurey,  for  appel- 
lants: 

The  burden  rested  upon  the  plaintiff  to 
show  by  a  preponderance  of  the  evidence 
a  want  of  probable  cause. 

19  Am.  &  Eng.  Enc.  Law,  2d  ed.  700; 
Noblett  v.  Bartsch,  31  Wash.  24,  90  Am. 
St.  Rep.  886,  71  Pac.  551 ;  Stewart  v.  Son- 
neborn,  98  U.  S.  187,  25  L.  ed.  116;  Streh- 
low  V.  Pettit,  96  Wis.  22,  71  N.  W'.  103; 
Graham    v.    Fidelity    Mut.    Life    Asso.    98 


jj 


119  N.  W.  215,  citing  Chapman  v.  Dodd, 
10  Minn.  350,  Gil.  277,  and  Fiola  v.  Mc- 
Donald, 85  Minn.  147.  88  X.  W,  431,  and 
holding  that  where  the  evidence  was  con- 
flicting, the  question  of  probable  cause  was 
propirrly  submitted  to  the  jury,  as  it  was  a 
quf^tioM  of  fact.  A  holding  of  this  kind, 
however,  does  not  seem  necessarily  in  con- 
flict w^ith  the  rule  sustained  in  the  ma- 
jority of  cases  in  this  jurisdiction,  for  the 
reason  just  stated  in  connection  with  the 
Michigan  cases. 

Aliss. — furness  v.  Porter,  Walk.  (Miss.) 
442:  Greenwade  v.  Mills,  31  Miss.  464; 
Whitfield  V.  Westbrook,  40  Miss.  311;  Mc- 
Nulty  V.  Walker,  64  Miss.  198,  1  So.  55. 

Mo. — Miller  v.  Brown,  3  Mo.  127,  23  Am. 
Dec.  693;  Urant  v.  Higgins,  10  Mo.  728; 
Hill  v.  Palm,  38  Mo.  13;  Sharpe  v.  John- 
ston, 59  Mo.  557 ;  Moody  v.  Deutsch,  85  Mo. 
237 ;  Stubbs  v.  MulhoUand,  168  Mo.  47,  67 
8.  W.  650;  Carp  v.  Queen  Ins.  Co.  203  Mo. 
295,  101  S.  W'.  78;  Hanna  v.  Minnesota  L. 
Ins.  Co.  241  Mo.  383,  145  S.  W.  412;  Mc- 
Garry  v.  Missouri  P.  R.  Co.  36  Mo.  App. 
340;  Warren  v.  Flood,  72  Mo.  App,  199; 
Christian  v.  H^nna,  58  Mo.  App.  37 ;  Bosch 
V.  Miller,  136  Mo.  App.  482,  118  S.  W,  606; 
March  v.  Vandiver,  ]81  Mo.  App.  281,  168 
S.  W.  824.  And  see  other  cases  referred  to, 
infra,  this  section. 

Mont. — Grorud  v.  LoBsl,  48  Mont.  274, 
136  Pac.  1069. 

Neb. — ^Turner  v.  O'Brien,  5  Neb.  542; 
Rosa  V.  Langworthy,  33  Neb,  492,  14  N.  W. 
515;  Dreyfus  v.  Aul,  29  Neb.  391,  45  N.  W. 
282;  Jonasen  v.  Kennedy,  39  Neb.  313,  58 
X.  W.  122:  Nehr  v.  Dobbs,  47  Neb.  863, 
66  N.  W.  864;  Bank  of  Miller  v.  Richmon, 
64  Neb.  Ill,  89  N.  W.  627,  affirmed  on  re- 
hearing in  68  Neb.  731,  94  N.  W.  998; 
Bechel  v.  Pacific  Exp.  Co.  66  Neb.  826,  91 
X.  \V.  853 :  Clark  v.  Folkers,  1  Neb.  ( Unof . ) 
96,  »5  N.  W.  328. 

X.  H.— Cohn  v.  Saidel,  71  N.  H.  558,  53 
AtL  800. 

X.  J. — Sunder  brand  v,  Shills,  82  N.  J. 
Ll  700,  82  Atl.  914. 

And  see  Weisner  v.  Hansen,  81  N.  J.  L. 
601,  80  Atl.  455,  a  case  tried  in  the  lower 
court  without  a  jury,  in  which  the  court 
on  appeal  said:  *'We  are. also  of  opinion 
that  the  refusal  of  the  trial  judge  to  find 
as  a  matter  of  law,  upon  the  undisputed  ' 
L.R.A.1915D.  2 


facts,  that  the  defendant  had  probable  cause 
for  instituting  the  prosecution  against  the 
plaintiff,  was  proper.  Whether  he  had 
such  cause  or  not  depended  partly  upon  the 
undisputed  facts  in  the  case,  partly  upon 
facts  which  were  in  dispute,  and  which  were 
required  to  be  determined  by  the  judge  from 
the  evidence,  exercising  in  that  regard  the 
function  of  a  jury,  and  partly  upon  facts 
and  inferences  to  be  deduced  by  the  judge, 
in  the  exercise  of  the  same  function,  from 
circumstances  connected  with  the  conduct 
of  the  parties.  The  real  question  which  the 
case  presented  at  the  time  when  this  re- 
quest was  submitted  was  whether,  from  all 
the  facts  in  the  case,  both  those  which  were 
not  in  dispute  and  those  which  were  set- 
tled by  the  court,  probable  cause  for  in- 
stituting the  prosecution  against  the  plain- 
tiff appeared;  and  this  question  Was  the 
question  which  the  trial  judge  decided." 
See  also  other  cases  from  this  jurisdiction 
cited  infra.  III.  c,  1. 

N.  Y. — M'Cormick  v.  Sisson,  7  Cow.  716; 
Pangburn  v.  Bull,  1  Wend.  345?  Master  v. 
Deyo,  2  Wend.  424;  Gorton  v.  De  Angelis, 
6  Wend.  418;  Weaver  v.  Townsend,  14 
Wend.  192;  Baldwin  v.  Weed,  17  Wend. 
224;  Bulkeley  v.  Smith,  2  Duer,  261;  Bulke- 
ley  V.  Keteltas,  6  N.  Y.  387;  Besson  v. 
Southard,  10  N.  Y.  236;  Hall  v.  Suydam, 
6  Barb.  83 ;  Stevens  v.  Lacour,  10  Barb. 
62;  Miller  v.  Milligan,  48  Barb.  30;  Carpen 
ter  V.  Shelden,  6  Sandf.  77;  Garrison  v. 
Pearce,  3  E.  D.  Smith,  255 ;  Burns  v.  Erben, 
40  N.  Y.  463;  Fagnan  v.  Knox,  66  N.  Y. 
525,  reversing  8  Jones  &  S.  41;  Thompson 
V.  Lumlev,  50  How.  Pr.  105;  Waldheim  v. 
Sichel,  l'  Hilt.  45;  Rhodes  v.  Brandt,  21 
Hun,  1;  Kline  v.  Hibbard,  80  Hun,  50,  29 
N.  Y.  Supp.  807,  affirmed  without  opinion 
in  155  N.  Y.  679,  49  N.  E.  1099;  Palmer  v. 
Palmer,  8  App.  Div.  331,  40  N.  Y.  Supp. 
829;  Bankell  v.  Weinacht,  99  App.  Div.  316, 
91  N.  Y.  Supp.  107;  Malich  v.  Josephson, 
50  Misc.  315,  98  N.  Y.  Supp.  671;  Clark  v. 
Palmer,  116  App.  Div.  117,  301  N.  Y.  Supp. 
759,  affirmed  without  opinion  in  191  N.  Y. 
540,  84  N.  E.  1110;  Goodman  v.  Bedras,  123 
N.  Y.  Supp.  250;  Schmidt  v.  Medical  Soc. 
142  App.  Div.  635,  127  N.  Y.  Supp.  365, 
appeal  dismissed  in  206  N.  Y.  730,  100  N. 
E.  3133;  Laird  v.  Taylor,  66  Barb.  139. 
And  see  Connelly    v.   McDermott,    3   Lans. 
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Tenn.  48,  37  S.  W.  995;  Jordan  v.  Chi- 
cago &  A.  R.  Co.  105  Mo.  A  pp.  446,  79 
S.  W.  1155;  Fox  V.  Smith,  25  R.  I.  255,  65 
Atl.  698. 

Prosecution  in  good  faith  under  advice 
of  counsel  after  a  full  and  fair  disclosure 
of  the  known  facts  is  an  absolute  defense 
to  the  action. 

Levy  V.  Fleischner,  12  Wash.  15,  40  Pac 
384;  VosB  V.  Bender,  32  Wash.  666,  73 
Pac.  697;  Noblett  v.  Bartsch,  31  Wash.  24, 
96  Am.  St.  Rep.  886,  71  Pac.  551;  Newell, 
Malicious  Prosecution,  pp.  217,  218,  317; 
Kansas  &  T.  Coal  Co.  v.  Galloway,  71  Ark. 
351,  100  Am.  St.  Rep.  79,  74  S.  W.  621; 
Hicks  V.  Brantley,  102  Ga.  264,  29  S.  E. 
469;  Krause  v.  Bishop,  18  S.  D.  298,  100 


N.  W.  434;  Brinsl^  v.  Schulz,  124  Wis. 
426,  102  N.  W,  918;  Moore  v.  Northern  P. 
R.  Co.  37  Minn.  147,  33  N.  W.  334;  Mor- 
row V.  Carnes,  108  111.  App.  621;  Sandoz 
V.  Veazie,  106  La.  202,  30  So.  767;  Mago- 
wan  V.  Rickey,  64  N.  J.  L.  402,  46  Atl. 
804;  Staunton  v.  Goshom,  36  C.  C.  A.  75, 
94  Fed.  52;  Murphy  v.  Larson,  77  III.  172; 
Skidmore  v.  Bricker,  77  111.  164;  Stewart 
V.  Sonneborn,  98  U.  S.  187,  25  L.  ed.  116; 
Sebastian  v.  Cheney,  86  Tex.  497,  25  S.  W. 
691;  Le  Clear  v.  Perkins,  103  Mich.  131, 
26  L.R.A.  627,  61  N.  W.  357. 

Where  tlie  facts  relied  on  to  constitute 
probable  cause  are  admitted,  undisputed,  or 
proven  beyond  controversy,  the  question  of 
probable  cause  is  one  of  law  for  the  court. 


63;  I>awyer  v.  Loomis,  3  Thomp.  &  C.  393; 
Gierhon  v.  Ludlow,  2  Silv.  Sup.  Ct.  518, 
6  N.  Y.  Supp.  111.  And  see  also  Haupt 
V.  Pohlmann,  16  Abb.  Pr.  301,  and  other 
cases  cited,  infra,   this  section,  and  infra, 

in.  c,  1. 

N.  C.— Legget  v.  Blount,  4  N.  C.  (Term. 
Rep.  123)  7  Am.  Dec,  702;  Plummer  v. 
Gheen,  10  N.  C.  <3  Hawks)  66,  14  Am.  Dec. 
572;  Swaim  v.  Stafford,  25  N.  C.  (3  Ired. 
L.)  289;  Beale  v.  Roberson,  29  N.  C.  (7 
Ired.  L.)  280;  Vickers  v.  Logan,  44  N.  C. 
(Busbee,  L.)  393;  Smith  v.  Deaver,  49  N. 
C.  (4  Jones,  L.)  514;  Tucker  v.  Wilkins, 
105  N.  C.  272:  11  S.  E.  575;  Jones  v. 
Wilmington  &  W.  R.  Co.  125  N.  C.  227,  34 
S,  E.  398;  Humphries  v.  Edwards,  164  N. 
C.  154,  80  S.  E.  166;  Wilkinson  v.  Wilkin- 
son, 159  N.  C.  265,  39  L.R.A.(N.S.)  1216, 
74  S.  E.  740.  But  see  Tvler  v.  Mahonev, 
166  N.  C.  509,  82  S.  E.  870*  where  this  curi- 
ous statement  is  made  by  the  court:  "The 
question  of' probable  cause  in  cases  like  this 
is  a  mixed  one  of  law  and  fact,  leaving  for 
the  jury  to  determine  from  the  evidence  as 
a  matter  of  fact  whether  the  circumstances 
of  the  case  show  the  cause  to  be  probable 
or  not  probable;  but  whether,  supposing 
them  to  be  true,  they  amount  to  a  probable 
cause,  is  a  question  of  law  for  the  judge." 
The  VVilkinson  Case,  supra,  was  cited  as 
authority  for  this  statement,  but  the  opin- 
ion in  that  case,  reviewing  and  approving 
many  of  the  court's  earlier  decisions,  seems 
so  clear  on  this  question  that  it  is  indeed 
difficult  to  understand  how  it  could  ever 
rightfully  be  made  the  parent  of  any  such 
abnormality.  Such  expressions  as  this  tend 
only  to  confuse  and  might  b^  easily  avoid- 
ed. If  the  court  desired  to  change  the  rule 
to  which  it  committed  itself  in  such  strong 
terms  in  Beale  v.  Roberson,  29  N.  C.  (7 
Ired.  L.)  280,  and  to  hold  that  the  jury 
is  to  determine  the  entire  question  of  prob- 
able cause  when  the  facts  are  in  dispute, 
but  that  the  court  is  to  perform  this  func- 
tion when  there  is  no  dispute  as  to  the 
facts,  it  might,  it  seems,  have  chosen  more 
appropriate  language.  As  it  is,  however, 
the  decision  is  practically  meaningless. 

And  see  also  Thurber  v.  Eastern  Bldg.  k 
L.  Asso.  118  N.  C.  131,  24  S.  E.  730,  hold- 
L,R.A.1915D. 


ing  that  the  trial  court  committed  no  error 
in  leaving  to  the  jury  the  issue  as  to  wheth- 
er there  was  probable  cause,  and  in  refus- 
ing, when  rec^uested,  to  instruct  that  they 
should  respond  to  this  issue  in  the  negative ; 
and  Pittsburg,  J.  E.  &  E.  R.  Co.  v.  Wake- 
field Hardware  Co.  143  N.  C.  54,  65  S.  E. 
422,  holding  that  there  was  ample  evidence 
in  the  case  to  submit  to  the  jury  upon  the 
question  of  probable  cause. 

Ohio. — Doll  V.  Sclioenberg,  2  Disney 
(Ohio)  54;  Britton  v.  Granger,  13  Ohio 
C.  C.  281,  7  Ohio  C.  D.  182.  And  see  Ash 
V.  Mar  low,  20  Ohio,  119,  infra,  this  section. 

Or. — Glaze  v.  Whitley,  5  Or.  164;  Gee  v. 
Culver,  12  Or.  228,  6  Pac.  775;  Hess  v. 
Oregon  German  Baking  Co.  31  Or.  503,  49 
Pac.  803;   Stamper  v.  Raymond,  38  Or.  17, 

62  Pac.  20;  Barnes  v.  Silverfield,  —  Or. 
-^,  144  Pac.  627;  Thienes  v.  Francis,  69 
Or.  166,  138  Pac.  490. 

Pa. — Le  Maistre  v.  Hunter,  Brightly 
(Pa.)  494:  Travis  v.  Smith,  1  Pa.  St.  234, 
44  Am.  Dec.  125;  Beach  v.  Wheeler,  24 
Pa.  212  (per  Hare,  J.,  charging  jury  in 
trial  court) ;  Laughlin  v.  Clawson,  27  Pa. 
328;  Graff  v.  Barrett,  29  Pa.  477;  Fisher 
V.  Forrester,  33  Pa.  501;  Dietz  v.  Langfitt, 

63  Pa.  234;  McCarthy  v.  De  Armit,  99  Pa. 
63;  Walbridge  v.  Pruden,  102  Pa.  1;  Ma- 
hafTev  v.  Bvers,  151  Pa.  92,  25  Atl.  93; 
Leahey  v.  March,  ]55  Pa.  458,  26  Atl.  701; 
Barhight  v.  Tammany,  158  Pa.  545,  38 
Am.  St.  Rep.  853,  28  Atl.  135;  Burk  v. 
Howley,  179  Pa.  639,  67  Am.  St.  Rep.  607, 
36  Atl.  327 ;  Boyd  v.  Kerr,  216  Pa.  259,  65 
Atl.  674;  Robitzek  v.  Daum,  220  Pa.  61, 
69  Atl.  96;  Auer  v,  Mauser,  6  Pa.  Super. 
Ct.  618;  Acker  v.  Gundy,  9  Sadler  (Pa.) 
452,  12  Atl.  595;  Weinberger  v.  Shelly,  6 
Watts  &  S.  336;  Replogle  v,  Frothingham, 
16  Pa.  Super.  Ct.  374;  Bruff  v.  Kendrick, 
21  Pa.  Super.  Ct.  468;  Bryant  v.  Kuntz,  26 
Pa.  Super.  Ct.  102;  Brown  v.  Waite,  38  Pa. 
Super.  Ct.  216;  Cole  v.  Reece,  47  Pa.  Super. 
Ct.  212;  Bosley  v.  Gerrity,  55  Pa.  Super. 
Ct.  429;  Gyles  v.  JefTeris,  5  Pa.  Dist.  R. 
129. 

S,  C. — Thomas  v.  Rouse,  2  Brev.  75; 
Nash  V.  Orr,  3  Brev.  94,  5  Am.  Dec.  547 ; 
Paris  V.  Waddell,  1  McMull.  L.  368. 

S.  D.-^Jackson  v.  Bell,  5  S.  D.  267»  58 
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19  Am.  &  £ng.  Enc.  Law,  2d  ed.  673; 
Levy  V.  Fleischner,  12  Wash.  15,  40  Pac. 
^34;  Vo88  V.  Bender,  32  Wash.  566,  73 
Pac.  697;  Noblett  r,  Bartsch,  31  Wash. 
24,  96  Am.  St.  Rep.  886,  71  Pac.  551: 
Kewell,  Malicious  Prosecution,  pp.  14,  278- 
280;  Krause  v.  Bishop,  18  S.  D.  298,  100 
N.  W.  434;  Atchison,  T.  &  S.  F.  R.  Co.  v. 
Smith,  60  Kan.  4,  55  Pac.  272;  Anderson 
V.  Friend,  85  111.  135;  Gorton  v.  De  An- 
gelis,  6  Wend.  418;  Miller  v.  Chicago,  M. 
&.  St.  P.  R.  Co.  41  Fed.  898;  Figg  v.  Han- 
ger, 4  Neb.  (Unof.)  792,  96  N.  W.  658; 
Turney  v.  Taylor,  8  Kan.  App.  693,  56  Pac. 
137;  Lacey  v.  Porter,  103  Cal.  597,  37  Pac. 
635;  Magowan  v.  Rickey,  64  N.  J.  L.  402, 
45  Atl.  804;  Rogers  v.  Olds,  117  Mich.  368, 


75  N.  W.  933;  Brinsley  v.  Schulz,  124 
Wis.  426,  102  N.  W.  918;  Lancaster  v.  Mc- 
Kay, 103  Ky.  616,  46  S.  W.  887;  Huckestein 
V.  New  York  L.  Ins.  Co.  205  Pa.  27,  54 
Atl.  461;  Tandy  v.  Riley,  26  Ky.  L.  Rep. 
98,  80  S.  W.  776;  Staunton  v.  Goshorn,  30 
C.  C.  A.  75,  94  Fed.  52;  Markley  v.  Kirby, 
6  Kan.  App.  494,  50  Pac.  053;  Sanders  v. 
Palmer,  5  C.  C.  A.  77,  14  U.  S.  App.  297, 
55  Fed.  217;  Atchison,  T.  &  S.  F.  R.  Co.  v. 
Watson,  37  Kan.  773,  16  Pac.  877 ;  Moore  v. 
Northern  P.  R.  Co.  37  Minn.  147,  33  N.  W. 
334;  Molloy  v.  Long  Island  R.  Co.  59  Hun, 
424,  13  N.  Y.  Supp.  383;  Taylor  v.  Balti- 
more A  O.  S.  W.  R.  Co.  18  Ind.  App.  092, 
48  N.  E.  1044;  Palmer  ▼.  Palmer,  8  App 
Div.    331,    40   N.    Y.    Supp.    829;    Burt   v. 


N.  W.  671;  Richardson  v.  Dybedahl,  14  S. 
D.  126,  84  N.  W.  486;  Krause  t.  Bishop, 
18  S.  D.  298,  100  N.  W.  434. 

Tenn. — Kelton  v.  Bevlns,  Cooke  (Tenn.) 
90,  5  Am.  Dec.  670;  Dodge  v.  Brittain, 
1  Meigs,  84;  Williams  v.  Norwood,  2  Yerg. 
329;  Sfemphis  Gayoso  Gas  Co.  v.  William- 
son, 9  Ileisk.  314;  Cooper  v.  Flemming,  114 
Tenn.  52,  84  S.  W.  801. 

Tex. — Landa  v.  Obert,  45  Tex.  539;  Ram- 
sey V.  Arrott,  64  Tex.  320;  Gulf,  C.  &  S. 
F.  R.  Co.  V.  James,  73  Tex.  12,  16  Am.  St. 
Rep.  743,  10  S.  W.  744.  And  see  McDaniel 
V.  Needham,  61  Tex.  209;  Culbertson  v. 
Cabeen,  29  Tex.  247;  Martin  v.  Butner,  54 
Tex.  Civ.  App.  223,  117  S.  W.  442;  Kruegel 
▼.   Lommon,  —  Tex.  Civ.  App.  — ,  116  S. 

Vt.— French  v.  Smith,  4  Vt.  303,  24  Am. 
Dec.  616;  Driggs  v.  Burton,  44  Vt.  124. 

Va. — Crabtree  v.  Horton,  4  Munf.  59; 
Boush  V.  Fidelity  &  D.  Co.  100  Va.  735,  42 
S.  E.  877. 

Wash. — ^Levy  v.  Fleischner,  12  Wash.  15, 

40  Pac.  384;  Richardson  v.  Spangle,  22 
Wash.  14,  60  Pac.  64;  Noblett  v.  Bartsch, 
31  Wash.  24,  96  Am.  St  Rep.  886,  71  Pac. 
551;  Voss  v.  Bender,  32  Wash.  566,  73  Pac. 
697;  Finigan  v.  Sullivan,  65  Wash.  625,  118 
Pac.  888;  Baer  v.  Chambers,  67  Wash.  357, 
121  Pac.  843,  Ann.  Cas.  191 3D,  669;  Ander- 
son V.  Seattle  Lighting  Co.  71  Wash.  166, 
127  Pac.  1108. 

W.  Va.— Moats  v.  Rymer,  18  W.  Va.  642, 

41  Am.  Rep.  703. 

Wis.— Woodworth  v.  Mills,  61  Wis.  44, 
50  Am.  Rep.  135,  20  N.  W.  728;  King  v. 
Apple  River  Power  Co.  131  Wis.  575,  120 
Am.  St.  Rep.  1063,  111  N.  W.  668,  11  Ann. 
Cas.  961.  But  see  Eggett  v.  Allen,  106 
Wis.  633,  82  N.  W.  656,  second  appeal  in 
119  Wis.  625,  96  N.  W.  803;  Haas  v.  Pow- 
ers, 130  Wis.  406,  110  N.  W.  205;  Collins 
T.  Shannon,  67  Wis.  441,  30  N.  W.  730. 

Matson  v.  Michael  is  in  accord  with 
this  rule. 

In  Atchison,  T.  ft  8.  F.  R.  Co.  v.  Watson, 
37  Kan.  773,  15  Pac.  877,  the  court  said: 
*The  rule  is  that  in  a  case  where  there  is 
a  substantial  dispute  about  facts  constitut- 
ing the  existence  or  want  of  probable  cause, 
it  is  for  the  jury  to  determine  what  facts 
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are  proved,  and  for  the  court  to  say  whether 
or  not  they  amount  to  probable  cause.  It 
is  therefore  generally  the  duty  of  the  court 
in  such  a  case,  when  evidence  is  given  tend- 
ing to  prove  or  disprove  the  existence  of 
probable  cause,  to  submit  to  the  jury  its 
credibility,  and  what  facts  it  proves,  with 
instructions  that  the  facts  found  amount 
to  proof  of  probable  cause,  or  that  they  do 
not.  The  court  should  group  the  facts 
in  the  instructions,  which  the  evidence 
tends  to  prove,  and  then  instruct  the  jury 
that  if  tnev  find  such  facts  have  been  es- 
tablished, they  must  find  that  there  was  or 
was  not  probable  cause.  .  .  .  This  rule 
must  not  be  made  a  pretext  by  which  a 
question  primarily  for  the  court  is  trans- 
ferred to  the  jury.  There  must  be  a  sub- 
stantial dispute  about  the  existence  of  prob- 
able cause  before  it  can  properly  go  to  the 
jury,  and  if  about  the  facts  tnat  are  claimed 
to  prove  or  disprove  probable  cause,  there 
can  fairly  be  said  to  be  a  dispute,  a  con- 
flict of  testimony,  irreconcilable  statements 
of  witnesses,  a  strong  flavor  of  improba- 
bility, then  the  jury  are  the  sole  judges  of 
these,  as  of  every  other  material  fact  in 
the  case;  but  if  the  evidence  on  this  ques- 
tion, fairly  considered  and  impartially 
weighed,  produces  in  the  mind  of  tlie  court 
a  reasonable  conviction  of  the  existence  or 
want  of  probable  cause,  then  it  is  the  clear 
duty  of  the  court  to  instruct  the  jury  ac- 
cordingly. The  dispute  must  be  of  such 
character  as  to  compel  the  court  to  weigh 
evidence  and  determine  the  credibility  of 
witnesses,  before  it  ceases  to  be  a  question 
of  law  for  the  court,  and  becomes  an  issue 
of  fact  for  the  jury.  Whenever  the  evidence 
of  the  existence  or  want  of  probable  cause 
produces  in  the  mind  of  the  court  a  reason- 
able doubt  as  to  its  proper  determination, 
then  it  should  be  submitted  to  the  jury." 

This  statement  of  the  law  is  found  in 
Pennsylvania  Co.  v.  Weddle,  100  Ind.  138: 
"The  instructions  given  by  the  court  upon 
the  subject  of  probable  cause  left  to  the 
jury  the  question  of  whether  the  facts  con- 
stituted probable  cause.  This  was  error. 
It  was  for  the  jury  to  And  the  facts,  and 
for  the  court  to  decide  whether  or  not  the 
facts   constituted    probable   cause   for   the 
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Smith,  181  N.  Y.  1,  73  N.  E.  49o;  McDon- 
ald V.  Atlantic  &  P.  R.  Co.  3  Ariz.  9G,  21 
Pac.  338;  Stone  v.  Crocker,  24  Pick.  81; 
Alexander  v.  Reid,  19  Ky.  L.  Rep.  1C36,  44 
S.  \V.  211;  JSIcNulty  v."^  Walker,  64  Miss. 
198,  1  So.  55;  Bell  v.  Atlantic  City  R.  Co. 
58  N.  J.  L.  227,  33  At).  211;  Castro  v. 
De  Uriarte,  IG.Fcd.  93;  Norman  v.  West- 
ern U.  Teleg.  Co.  31  Wash.  577,  72  Pac. 
474:  Squires  v.  Zumwalt,  12  Wash.  241, 
40  Pac.  986;  Guley  v.  Northwestern  Coal 
&  Tranap.  Co.  7  Wash.  491,  35  Pac.  372. 

Messrs.  John  B.  Shorett  and  George  H. 
Revelle,  for  respondent: 

The  defense  of  advice  of  counsel  is  a 
question  of  fact  for  the  jury,  not  of  law 
for  the  court. 

Messman   v.  Ihlenfeldt,   89   Wis.   585,   62 


N.  W.  522;   Cohn  v.  Saidel,  71  N.  H.  558, 
53  Atl.  800. 

Crow,  J.,  delivered  the  opinion  of  the 
court : 

Action  for  malicious  prosecution  by 
James  Simmons,  plaintiff,  against  G.  R 
Gardner  and  the  Seattle  Transfer  Com- 
pany, a  corporation,  defendants.  A  jury 
trial  resulted  in  a  verdict  for  the  plaintiff, 
upon  which  judgment  was  entered.  The 
defendants  have  appealed. 

The  Seattle  Transfer  Company  for  some 
years  past  has  been  engaged  in  the  trans- 
fer and  storage  business  in  the  city  of 
Seattle,  having  numerous  employees,  of 
whom  the  respondent,  James  Simmons,  was 
one,  and  the  appellant,  G.  R.  Gardner,  an- 


prosecution.  The  authorities  are  well 
agreed  that  whether  the  facts  proved  or 
assumed  do  or  do  not  constitute  probable 
cause  is  a  question  of  law  to  be  decided  by 
the  court,  and  not  by  the  jury.  In  Brown 
v.  Connelly,  5  Blackf.  390,  it  was  said: 
'Whether  any  given  facts  amount  to  a  prob- 
able cause  for  the  prosecution  is  a  question 
of  law.  Johnstone  v.  Sutton,  1  T.  R.  545, 
1  Rro.  P.  C:.  76.  1  Revised  Rep.  269,  1  Eng. 
Rul.  Cas.  766;  Blachford  v.  Dod,  2  Barn. 
&  Ad.  179,  9  L.  J.  K.  B.  196.'  The  court 
in  Panton  v.  Williams,  1  Gale  &  D.  604, 
said:  'It  is  the  duty  of  the  judge  to  inform 
the  jury,  if  they  find  the  facts  to  be  proved^ 
and  the  inferences  to  be  warranted  by  such 
facts,  the  same  do  or  do  not  amount  to 
reasonable  or  probable  cause,  so  as  there- 
by to  leave  the  question,  of  fact  to  the  jury, 
and  the  abstract  question  of  law  to  the 
judge.'  The  same  doctrine  is  thus  expressed 
by  another  court:  'Whether  the  circum- 
stances alleged  to  show  it  probable  are  true 
and  existed  is  a  matter  of  fact  for  the  jury. 
But  wliether,  supposing  them  true,  they 
amount  to  probable  cause,  is  a  question  of 
law  for  the  court.'  Bv  the  same  court  it 
was  said:  'Either  party,  upon  request, 
would  Itave  been  entitled  to  a  direct  and 
sj)ecific  instruction  from  the  presiding  judge, 
as  to  whether  the  alleged  facts  set  up  in 
defense,  if  proved,  did  or  did  not  show  want 
of  probable  cause.'  Humphries  v.  Parker, 
52  Me.  502;  Pullen  v.  Gliddcn,  68  Me.  559. 
In  a  note  to  the  text  the  American  editor 
of  Addison  on  Torts  says:  'What  facts 
and  circumstances  amount  to  probable  cause 
is  wholly  a  question  for  the  court.'  2  Addi- 
son, Torts,  Wood's  ed.  §  853,  n.  Another 
author  savs:  'The  existence  of  reasonable 
and  probable  cause  is  a  question  of  law 
for  the  judge,'  Moak's  Underbill,  Torts, 
166.  By  another  author  it  is  said  of  the 
question  of  probable  cause,  that  'it  is  now 
conclusively  settled  that  it  is  one  of  law.' 
Proffatt,  Jury  Trials,  §  271.  On  the  same 
subject  still  another  author  says  in  speak- 
ing of  the  question  of  probable  cause,  that 
'it  is  to  be  determined  by  the  court  as  a 
question  of  law.'  Wells,  Questions  of  Law 
i  Fact,  §  291.  The  rule  upon  the  subject 
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is,  for  practical  purposes,  rather  better 
stated  by  Hilliard  than  by  the  other 
authors.  This  author  says:  'If  there  are 
contested  facts,  he'  (the  judge)  'should 
charge  the  jury  hypothetically  upon  the 
state  of  facts  claimed  by  each  party.'  At 
another  place  it  is  said:  'A  party  has  a 
right  to  the  opinion  of  the  court  distinctly 
on  the  law,  on  the  supposition  that  he  has 
established,  to  the  satisfaction  of  the  jurVy 
certain  facts.'  1  Hilliard,  Torts,  460,  '§ 
23.  It  would  not  be  proii table  to  cite  the 
cases  upon  this  subject,  and  we  refer  only 
to  a  few  of  the  many  which  we  have  ex- 
amined. Vinal  v.  Core,  1 8  W.  Va,  1 ;  Stewart 
V.  Sonneborn,  98  U.  S.  187,  25  L.  ed.  110; 
Cole  V.  Curtis,  16  Minn.  182,  Gil.  161; 
Driggs  V.  Burton,  44  Vt.  124:  Grant  v. 
Moore,  29  Cal.  644.  ...  It  is  clear 
from  the  authorities  that  where  the  facts 
are  not  disputed,  the  court  must  decide,  as 
matter  of  law,  whether  they  do  or  do  not 
constitute  probable  cause;  but  where  they 
are  disputed,  then  the  court  must  hyi)othct- 
ically  state  the  material  facts  which  then? 
is  evidence  fairly  tending  to  prove,  and 
positively  direct  as  to  the  law  upon  the 
assumed  state  of  facts.  Where  the  evidence 
is  conflicting,  the  court  must  charge  the 
law  upon  the  conllicting  theories,  and  in  no 
event  leave  the  question  of  law  to  be  decided 
by  the  jury,  since  that  would  be  a  surrender 
of  the  functions  of  the  judge,  which  the 
law  will  not  allow  him  to  make.  A  judge 
can  neither  evade  nor  escape  the  duty  of 
declaring  the  law  to  the  jury.  The  two 
provinces  of  court  and  jury  are  essentially 
distinct,  and  the  court,  while  not  allowe<l 
to  decide  questions  of  fact,  cannot  abdicate 
its  own  functions  bv  leavin<i:  to  the  iurv  the 
decision  of  questions  of  law.  The  confusion 
into  which  a  few  of  the  courts  have  fallen 
is  attributable  to  the  fact  that  they  have 
lost  sight  of  the  distinction  between  the 
two  provinces,  and  have  forgotten  that  there 
are  in  almost  every  case  two  elements,  one 
of  law  and  one  of  fact,  of  which  one  is 
wholly  within  the  province  of  the  court,  and 
the  other  within  the  province  of  the  jury. 
The  question  of  probable  cause  is  often  a 
composite   one,    smce    the    dispute    may    be 
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other;  the  former  being  a  packer  of  mer- 
chandifle,  and  the  latter  a  special  detective. 
Early  in  January,  1906,  the  company 
lc*arned  that  certain  slot  machines  which  it 
held  in  storage  had  been  forced  open,  and 
that  about  2,000  slugs,  of  the  value  of  $10, 
had  been  taken  therefrom.  Shortly  there- 
after, the  appellant  company,  claiming  it 
had  information  indicating  that  the  slugs 
had  been  stolen  by  the  respondent,  Sim- 
mons, and  another  employee  named  Tracy, 
caused  the  appellant  Gardner  to  make  a 
complaint  charging  them  with  petit  lar- 
ceny. A  warrant  was  issued,  and  they  were 
arrested.  The  respondent,  Simmons,  was 
thrown  into  jail,  where  he  remained  for 
two  or  three  days,  until  released  on  bond. 
.About  ten  days  later,  after  learning  that 


Tracy  had  six  email  children  dependent  on 
him,  with  no  other  person  to  care  for  them, 
appellants  called  upon  the  prosecuting  at- 
torney and  asked  his  consent  to  dismiss 
the  criminal  prosecution  against  Tracy. 
They  were  accompanied  by  Tracy  himself, 
and  claim  that  he  admitted  his  guilt,  and 
implicated  Simmons.  The  appellants  fur- 
ther stated  to  the  prosecuting  attorney 
that,  if  Tracy  was  released,  they  did  not 
think  it  would  be  just  to  prosecute  Sim- 
mons, and  asked  for  his  discharge  also. 
Both  defendants  were  then  discharged,  with 
the  consent  of  the  prosecuting  attorney, 
upon  payment  of  costs  by  the  appellants. 
The  respondent,  Simmons,  thereupon  insti- 
tuted this  action  for  malicious  prosecu- 
tion. 


both  as  to  the  law  and  as  to  tiie  facts,  but 
this  does  not  change  the  respective  duties 
of  court  and  jury,  for  the  dispute  as  to 
the  law  is  to  be  settled  bv  the  court,  while 
the  dispute  as  to  the  facts  is  to  be  settled  by 
the  jury.  In  the  case  at  bar  the  theory  of 
the  trial  court  was  radically  wrong.  The 
facts  hypothetically  assumed  in  the  instruc- 
tions were  not  only  such  as  tended  to  es- 
tablish probable  cause,  but  were,  if  true, 
such  as  in  law  did  constitute  probable  cause. 
It  was  therefor  the  duty  of  the  court  to 
instruct  the  jury,  not  that  the  facts  as- 
sumed might  be  considered  as  tending  to 
establish  probable  cause,  but  that  they  did 
in  law  constitute  probable  cause.  Instead 
of  leaving  the  question  to  the  jury,  as  to 
whether  the  facts  did  or  did  not  constitute 
probable  cause,  tlie  court  should  have  pro- 
nounced the  law  upon  the  facts,  leaving 
to  the  jury  only  the  settlement  of  the  dis- 
pute as  to  the  existence  or  nonexistence  of 
the  facts." 

In  Boyer  v.  Bugher,  19  Wyo.  463,  120 
Pac.  171,  the  court  said:  "The  existence  of 
probable  cause  involves  tlie  consideration 
of  what  the  facts  are,  and  what  may  reason- 
ablv  be  deduced  from  the  facts.  Hence  it 
is  a  mixed  question  of  law  and  fact.  If 
the  facts  are  not  in  dispute,  the  question 
is  for  the  court,  but  upon  disputed  facts 
the  jury  must  be  left  to  pass  under  proper 
instructions.  Cooley,  Torts,  181.  In  Stew- 
art V.  Sonneborn,  98  U.  S.  387,  194,  25  L. 
ed.  116,  119,  Mr.  Justice  Strong,  delivering 
the  opinion  of  the  court,  quoted  approvingly 
the  following  statement  of  the  doctrine 
found  in  Sutton  v.  Johnstone,  1  T.  R.  493, 
1  Eng.  Rul.  Cas.  765:  The  question  of 
probable  cause  is  a  mixed  question  of  law  and 
of  fact.  Whether  the  circumstances  alleged 
to  show  it  probable  are  true  and  existed  is  a 
matter  of  fact;  but  whether,  supposing 
them  to  be  true,  they  amount  to  a  probable 
cause,  is  a  question  of  law.*  And  the  learn- 
ed justice  continued  the  discussion  of  the 
question  by  saying:  *It  is  therefore  gen- 
erally the  duty'  of  the  court,  when  evidence 
.has  been  given  to  prove  or  disprove  the 
existence  of  probable  cause,  to  submit  to 
the  jurv  its  credibility  and  what  fact  it 
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proves,  with  instructions  that  the  facts 
found  amount  to  proof  of  probable  cause, 
or  that  thev  do  not.  Taylor  v.  Willans, 
2  Barn.  &  Ad.  845,  1  L.  J.  K.  B.  N.  S.  17. 
There  may  be,  and  there  doubtless  are, 
some  seeming  exceptions  to  this  rule,  grow- 
ing out  of  the  nature  of  the  evidence,  as 
when  the  question  of  the  defendants'  belief 
of  the  facts  relied  upon  to  prove  want  of 
probable  cause  is  involved.  What  their 
belief  was  is  always  a  question  for  the 
jury.'  With  reference  to  the  province  of 
the  court  and  jury,  respectively,  in  deter- 
mining the  existence  or  want  of  probable 
cause,  the  result  of  the  authorities  in  this 
country  is  stated  in  26  Cyc.  106-109,  aa 
follows:  'Primarily  what  constitutes  prob- 
able cause  is  a  question  of  judicial  opin- 
ion. What  facts,  and  whether  all  or 
sufficient  undisputed  facts,  constitute  proba- 
l>le  cause,  is  therefore  determined  exclu- 
sively by  the  court.  The  general  rule  is 
that,  where  there  is  a  substantial  dispute 
as  to  what  the  facts  are,  it  is  for  the  jury 
to  determine  what  the  truth  is,  and  whether 
the  circumstances  relied  on  as  a  charge  or 
justification  are  sufficiently  established,  and 
for  the  court  to  decide  whether  they  amount 
to  probable  cause.  According  to  the  gen- 
eral, but  not  the  universal,  opinion,  it 
is  error  to  leave  it  to  the  jury,  not  only 
to  determine  the  facts,  but  also  whether 
they  constitute  probable  cause;  the  court, 
not  the  jury,  should  draw  that  inference. 
The  court  may  take  a  special  verdict  and 
determine  the  question  of  probable  cause 
thereon  as  a  matter  of  law,  or  it  may  in- 
struct the  jury  hypothetically  within  the 
range  of  facts  which  the  evidence  tends  to 
establish,  as  to  what  constitutes  probable 
cause,  and  thus  leave  it  to  the  jury  to  de- 
termine only  the  facts.' " 

In  Coleman  v.  Heurich,  2  Mackey,  189, 
w*here  the  trial  judge  left  the  question  of 
probable  cause  and  of  malice  entirely  open 
for  the  decision  of  the  jury  upon  the  cir- 
cumstances of  the  case,  the  court  on  appeal 
said:  "The  plaintiff  contends  that  it  was 
the  duty  of  the  judge,  of  his  own  motion, 
in  the  absence  of  special  request  to  do  so, 
to  point  out  the  facts  testifled  to  bearing 
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The  appellants  contend  that  the  trial 
court  erred  in  denying  their  motion  for  a 
directed  verdict,  made  at  the  close  of  the 
evidence,  and  in  support  of  such  conten- 
tion insist  that  the  prosecution  of  Simmons 
was  upon  probable  cause;  that  it  was  in- 
stituted after  they  had  fully  and  truth- 
fully stated  all  facts  and  circumstances 
known  to  them,  to  their  own  attorney,  and 
also  to  the  prosecuting  attorney  of  King 
county,  both  of  whom  advised  criminal 
prosecution;  and  that  the  prosecuting  at- 
torney drew  the  complaint  upon  which  it 
was  based.  While  they  admit  the  crimi- 
nal prosecution  and  its  dismissal,  they 
deny  that  it  was  without  probable  cause, 
or  that  it  was  malicious. 

The  respondent,  after  showing  his  arrest, 


imprisonment,  and  discharge,  testified  that 
he  was  innocent  of  the  charge  made,  and 
denied  that  he  had  taken  any  slugs  or  knew 
of  Tracy  taking  any.  Tracy,  who  testilied 
on  behalf  of  respondent,  denied  that  he 
knew  of  respondent  taking  or  having  any 
slugs.  Respondent  offered  evidence  to  show 
that  the  appellant  Gardner,  accompanied 
by  other  parties,  called  upon  him  and  Tracy 
at  the  jail,  and  questioned  them  separately 
as  to  a  certain  surveyor's  instrument  of 
considerable  value  which  was  missing  from 
the  warehouse,  then  stating  that  he  carod 
nothing  about  the  stolen  slugs,  but  wanted 
to  find  the  missing  instrument.  This  evi- 
dence was  denied  by  Gardner  and  the  par- 
ties who  were  with  him,  although  they 
admit  that  he  did  ask  about  the  lost  instru- 


upon  the  question  of  probable  cause,  and 
to  instruct  the  jury  that  those  facts,  if 
found  by  them,  did  or  did  not  constitute 
probable  cause.  The  authorities  relied 
on  in  support  of  this  contention  place  the 
reason  for  the  rule  upon  the  anomalous 
nature  of  the  inquiry,  which  in  form  is  a 
negative  averment  made  in  the  declaration 
and  requiring  some  proof  to  be  adduced 
in  its  support  by  the  plaintiff;  and  also 
upon  the  intrinsic  perplexity  and  dilUculty 
of  the  question,  which  for  that  reason  may 
always  more  properly  be  dealt  with  by  the 
court.  On  the  other  hand,  it  is  insisted 
that  there  should  be  nothing  special  in 
the  treatment  of  this  class  of  cases  by  the 
court;  and  that,  particularly  where  there 
is  a  decided  conflict  in  the  testimony,  the 
whole  inquiry  should  be  left  to  the  jury 
for  their  determination.  The  question 
seems  to  be  by  no  means  free  from  diffi- 
culty, on  the  words  of  the  authorities, 
though  that  difficulty  appears  to  have  arisen 
largely  from  the  want  of  exactness  in  the 
expressions  employed  in  stating  the  rule. 
Thus,  in  2  Greenl.  Ev.  §  454,  the  author, 
after  stating  that  the  facts  material  to 
this  question  are  first  to  be  found  by  the 
jury,  and  the  judge  is  then  to  decide,  as 
a  point  of  law,  whether  the  facts  so  found 
establish  probable  cause  or  not,  says:  'But 
if .  the  matter  of  fact  and  matter  of  law, 
of  which  the  prol)able  cause  consists,  are 
intimately  blended  together,  the  judge  will 
be  warranted  in  leaving  the  question  to  the 
jury.'  This  last  sentence  would  appear  at 
first  to  justify  the  ruling  of  the  judge  below 
in  the  case  at  bar.  but  in  my  opinion  such 
is  not  the  meaning  intended  to  be  conveyed 
bv  the  author.  We  understand  the  law  in 
actions  for  malicious  prosecutions  to  be 
well  settled,  that  where  the  defense  of  prob- 
able cause  involves  undisputed  facts, — as 
where  the  defendant  in  his  plea  justifies  his 
action  as  having  been  taken  in  performance 
of  duty,  as  by  an  officer  under  command 
or  by  a  sheriff  executing  the  mandate  of 
a  competent  court,  and  it  is  not  disputed 
that  the  proof  establishes  the  truth  of  the 
facts  so  pleaded, — the  judjre,  without  leav- 
ing the  examination  of  the  facts  to  the  jury, 
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should,  as  a  matter  of  course,  declare  his 
opinion  whether  the  facts  referred  to  con- 
stitute probable  cause  in  law,  or  do  not. 
Such  action  of  the  judge  would  be  in  accord- 
ance with  the  universal  practice  of  the 
courts  where  numbers  of  questions  com- 
pounded of  law  and  facts  are  presented  in 
the  course  of  a  trial,  which  must  be  wholly 
decided  by  the  judge;  as,  for  instance,  the 
proper  construction  or  proper  execution  of 
writings,  the  competency  of  witnesses; 
whether  a  confession  offered  in  evidence 
should  be  excluded  because  of  previous 
threats  or  promises;  whether  there  has  been 
sufficient  proof  of  loss  of  an  original  paper, 
and  of  search  for  it,  to  justify  the  intro- 
duction of  secondary  evidence  of  its  con- 
tents; whether  a  communication  is  to  be 
protected  as  confidential,  etc.  In  each  of 
these  cases  there  may  be  serious  questions 
of  disputed  fact  to  be  determined  upon 
examination  of  witnesses,  but  such  evidence, 
however  extended  and  conflicting,  is  solely 
for  the  courts,  and  is  never  submitted  to  the 
jury;  and  the  decision  of  the  judge  is  based 
upon  the  credibility  of  the  facts  as  well  as 
the  law.  But  the  inquiry  arose  whether  the 
same  rule  should  prevail  where  the  facts 
were  numerous  and  tlie  evidence  greatly 
conflicting,  and  closely  blended  with  the 
principles  of  law  governing  the  question 
of  probable  cause:  and  the  language  is 
intended  as  a  negative  reply  to  this  inquiry, 
and  a  declaration  cited  from  Green  leaf  as- 
sumes that  in  such  cases  the  court  would 
depart  from  this  strict  practice,  and  Avould 
leave  to  the  jury  to  decide  upon  the  facts, 
advising  them  that  as  they  should  find  the 
facts  one  way  or  the  other,  so  the  legal 
question  of  the  existence  of  probable  cause 
would  stand.  But  we  find  no  warrant  in 
reason  or  authority  for  the  position  that 
the  judge  is  authorized  to  submit  the  whole 
matter  to  the  jury  to  determine  for  them- 
selves the  questions  of  law  as  well  as  of 
fact.  And  when  it  is  remembered  that  the 
defendant  in  this  form  of  action  is  held 
to  be  fully  justified  if  it  appears  ho  made 
the  arrest  upon  the  advice  of  counsel  learn- 
ed in  the  law  that  there  existed  probable* 
cause    for    his    action,    while    the    amplest 
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ment.  It  does  not  appear  that  the  appel- 
lants ever  claimed  that  either  Tracy  or  Sim- 
mons had  taken  or  stolen  the  instrument. 
The  appellants  introduced  evidence  showing 
that,  for  some  time  prior  to  the  arrest, 
continued  pilfering  had  been  in  progress 
at  the  warehouse;  that,  in  addition  to 
other  losses,  several  slot  machines  had  been 
opened  and  slugp  taken  therefrom;  that 
Mr.  Simmons,  when  intoxicated,  had  said 
to  one  Arnold,  the  company's  foreman, 
**Weil,  Arnold,  old  boy,  you  want  to  watch 
that  man  Tracy;"  that,  being  asked  why, 
he  said,  "Well,  old  Jim  ain't  going  to  get 
in  trouble,  but  I  will  tell  you  now  that 
there  is  things  going  on  that  ain't  right, 
and  you  had  better  watch  that  fellow 
Tracy;"  that  Simmons  refused  to  make  any 


further  statement;  that  thereafter  Tracy 
and  Simmons  were  frequently  seen  togeth- 
er; that  they  visited  different  saloons, 
where  Tracy  played  the  missing  slugs  into 
the  slot  machines;  that  they  drank  on  his 
winnings;  that  the  slugs  played  by  Tracy 
were  of  a  peculiar  design,  identical  with 
those  missed  from  the  warehouse,  but  not 
like  any  others  known  in  the  city;  that 
they  were  afterwards  taken  from  the  ma- 
chines where  Tracy  played  them;  tliat 
Tracy  had  been  seen  giving  some  of  the 
slugs  to  Simmons,  who  played  them  in  other 
machines;  that  Tracy  had  a  key  wliieli  ad- 
mitted him  to  the  warehouse  where  the 
machines  were  stored;  that  appellants  had 
told  all  these  facts  and  circumstances  to 
their  attorney  and  to  the  prosecuting  at- 


proof  that  he  acted  upon  the  advice  of  lay- 
men, however  intelligent,  is  held  to  be  en- 
tirely immaterial,  it  would  seem  to  be  a 
strange  inconsistency  to  leave  the  deter- 
mination of  the  same  question  at  the  trial 
to  a  jury  of  laymen,  instead  of  again 
leaving  its  decision  to  one  learned  in  the 
law, — the  judge  on  the  bench.  Again:  If 
tliere  is  any  point  that  may  be  raised  in 
such  a  trial,  that  each  party  might  reason- 
ably wish  to  submit  to  an  appellate  court, 
it  would  be  the  question  whether  the  act 
complained  of  was  one  of  wrong  and  oppres- 
sion, or  was  one  of  duty  justified  by  the 
surrounding  facts.  And  yet,  if  the  jury  is 
authorized  to  decide  this  complicated  and 
difficult  inquiry,  its  decision  upon  the  legal 
questions  involved  would  be  final  and  be- 
yond re-examination.  The  correct  position, 
as  I  conceive  it  to  be,  is  sustained  by  the 
best-considered  authorities.  Thus,  in  1  Tay- 
lor on  Evidence,  §  26,  the  author,  who  has 
been  discussing  the  duty  of  the  judge  to 
instruct  the  jury  upon  certain  subjects, 
procef'ds  ns  follows :  First.  It  is  now  clear- 
ly established— albeit  the  wisdom  of  the  rule 
has  recently  been  stoutly  disputed — that 
the  question  of  probable  cause  must  be 
decided  exclusively  by  the  judge,  and  that 
the  jury  can  only  be  permitted  to  find 
whether  the  facts  alleged  in  support  of  the 
presence  or  absence  of  probability,  and 
the  inferences  to  be  drawn  therefrom, 
really  exist.  For  instance,  in  an  action 
for  malicious  prosecution,  the  jury,  pro- 
vided the  evidence  on  the  subject  be 
conflicting,  may  be  asked  whether  or 
not  the  defendant,  at  the  time  when 
he  prosecuted,  knew  of  the  existence 
of  those  circumstances  which  tend  to  show 
probable  cause,  or  believed  that  they 
amounted  to  the  offense  which  he  charged; 
and  if  they  negative  either  of  these  facts, 
th^  judge  will  decide,  as  a  point  of  law, 
that  the  defendant  had  no  probable  cause 
for  instituting  the  prosecution;  and  this 
rule — which  is  based  on  the  assumption 
that  judges  are  far  more  competent  than 
juries  to  determine  the  question  how  far 
it  may  have  been  proper  for  a  person  to 
have  instituted  a  prosecution — is  equally 
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binding  however  numerous  and  complicated 
the  facts  and  inferences  may  be.  In  a  note 
to  this  section,  the  author  quotes  the  deci- 
sion of  Tindal,  Ch.  J.,  in  the  case  of  Panton 
V.  Williams,  2  Q.  B.  102,  as  follows: 
*Upon  the  bill  of  exceptions  we  take  the 
broad  question  between  the  parties  to  be 
this,  whether  in  a  case  in  which  the  ques- 
tion of  reasonable  or  probable  cause  de- 
pends, not  upon  a  few  simple  facts,  but 
upon  facts  which  are  numerous  and  com- 
plicated, and  upon  inferences  to  be  drawn 
therefrom,  it  is  the  duty  of  the  judge  to 
inform  the  jury  that  if  they  find  the  facts 

E roved  and  the  inferences  to  be  warranted 
y  such  facts,  the  same  do  or  do  not 
amount  to  reasonable  or  probable  cause;  so 
as  thereby  to  leave  the  question  of  fact  to 
the  jury,  and  the  abstract  question  of  law 
to  the  judge,  and  we  are  all  of  opinion  that 
it  is  the  duty  of  the  judge  so  to  do.'  This 
doctrine,  so  firmly  established  in  England, 
is  equally  well  settled  here  in  jurisdictions 
entitled  to  our  entire  respect.  In  ^laryland 
it  has  never  been  the  practice  to  charge  the 
jury  in  civil  cases,  except  in  response  to 
specific  prayers  for  instructions.  But  this 
established  practice  is  departed  from  by  the 
courts  there  in  actions  for  malicious  prose- 
cution. A  reference  to  some  of  the  later 
decisions  of  the  appellate  court  of  that 
state  will  fully  sustain  this  assertion. 
Thus,  in  the  case  of  Boyd  v.  Cross,  35  Md. 
197,  the  court  says:  *Tne  want  of  probable 
cause  is  a  mixed  question  of  law  and  fact. 
As  to  the  existence  of  the  facts  relied  on 
to  constitute  the  want  of  probable  cause, 
that  is  a  question  for  the  jury;  but  what 
will  amount  to  the  want  of  probable  cause 
in  any  case  is  a  question  of  law  for  the 
court.  The  jury  in  our  practice  are  always 
instructed  hypothetically  as  to  what  con- 
stitutes probable  cause,  or  the  want  of  it, 
leaving  to  them  to  find  the  facts  embraced 
in  the  hypothesis.'  This  language  is  quoted 
totidem  verbis  in  Cooper  v.  Utterbach,  37 
Md.  337,  and  in  the  same  volume,  at  page 
386,  in  the  case  of  Stansbury  v.  Fogle,  the 
court  savs:  'It  is  now  the  established  doc- 
trine,  both  in  this  country  and  in  England, 
that  what  facts  and  circumstances  amount 
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tomey  fully  and  trutlifully;  and  that  the 
prosecuting  attorney  thereupon  drew  the 
complaint  and  advised  the  prosecution. 
The  prosecuting  attorney  himself,  as  a  wit- 
ness for  the  appellants,  confirmed  these 
statements,  detailing  at  length  all  of  the. 
information  communicated  to  him.  Wit- 
nesses were  also  introduced  by  appellants 
who  testified  that  Tracy  and  Simmons  had 
been  seen  frequently  in  saloons  where 
Tracy  played  the  slugs;  that  they  were 
then  drinking  together:  that  the  slugs  were 
afterwards  taken  from  the  machines;  that 
Tracy  gave  some  of  tliem  to  Simmons,  who 
plaj'^ed  them  himself;  that  they  had  com- 
municated all  of  this  information  to  the 
appellants  prior  to  the  arrest;  that  Sim- 
mons  and  Tracy   had   access   to   the   room 

to  probable  cause  is  a  question  of  law,  but 
whether  these  facts  and  circumstances  ex- 
ist in  the  particular  case  is  for  the  jury. 
In  this  state  the  jury  are  instructed  hypo- 
thetieally  as  to  what  constitutes  probable 
cause,  leaving  it  to  them  to  find  the  facts 
embraced  in  the  hypothesis.'  In  Metcalfe 
V.  Brooklyn  L.  Ins.  Co.  45  Md.  205,  the 
court  quotes  the  same  sentence,  and  says: 
'This  course  was  not  adopted  in  the  present 
case.  The  appellant  prayed  tlie  court  to 
instruct  the  jury  that  the  question  whether 
the  defendant  had  probable  cause  for  insti- 
tuting the  criminal  proceedings  against  him 
was  one  to  be  decided  by  the  jury  upon  all 
the  evidence  in  the  case.  .  .  .  The  appel- 
lant's prayer  submitted  to  the  jury  a  ques- 
tion of  law,  and  was  therefore  improper.' 
An<l  in  the  recent  case  of  .Johns  v.  Marsh, 
52  Md.  333,  the  court  sava:  'Now,  while 
it  is  perfectly  well  settled  that  if  there  be 
reasonable  or  probable  cause  to  the  knowl- 
edge and  honest  belief  of  the  defendant,  no 
malice,  however  flagrant  or  distinctly 
proved,  will  make  the  defendant  liable,  yet 
the  question  as  to  what  does  or  does  not 
amount  to  probable  cause  is  not  one  to  be 
submitted  to  the  findings  and  conclusions 
of  a  jury.  That  question  is  one  compounded 
of  law  and  facts;  and  while  the  jury  are 
required  to  find  whether  the  facts  alleged 
in  support  of  the  presence  or  absence  of 
probable  caiise,  and  the  inferences  to  be 
drawn  therefrom,  really  exist,  it  is  for  the 
court  to  determine  whether  upon  the  facts 
so  found  there  be  probable  cause  or  the 
want  of  it.  In  view  of  this  well-established 
principle,  the  ptayer  was  properly  rejected, 
oven  if  it  had  been  free  from  all  other  ob- 
jection.' Such  a  course  would  be  especially 
proper  in  this  jurisdiction,  where  the  judges 
always  charge  the  jury  irrespective  of  the 
instructions  asked.  For  these  reasons  we 
think  there  was  error  in  this  part  of  the 
judge's  charge." 

In  Ash  V.  Marlow,  20  Ohio,  119,  the  judge 
gave  sundry  definitions  of  the  term  "proba- 
ble cause,"  and  after  directing  the  jury  to 
ascertain  how  far  the  facta  were  proved, 
said:  "Apply  to  them  the  test,  the  rule 
of  law  which  I  have  laid  down  to  you.  Ask 
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where  the  machines  were  stored,  Tracy  hav* 
ing  a  key  in  his  possession. 

Upon  this  showing,  the  appella&ts  con- 
tend they  were  entitled  to  a  directed  ver- 
dict, and  insist,  not  only  that  these  facts 
and  circumstances  of  themselves  were  prob- 
able cause,  but  further  contend  that  when 
they  had  fully  and  truthfully  detailed  to 
the  prosecuting  attorney  ^U  these  facts  and 
circumstances  as  known  to  them,  and  were 
advised  by  him  to  proceed,  such  showing 
constituted  probable  cause  preventing  re- 
covery by  the  respondent.  It  is  not  the 
policy  of  the  law  that  any  citizen  shall  be 
wrongfully  subjected  to  a  criminal  prose- 
cution instituted  with  malice  and  without 
probable  cause.  It  is,  however,  the  policy 
of  the  law  that,  when  probable  cause  does 

yourselves  conscientiously,  'Are  the  facts 
and  circumstances  that  we  have  found  so 
strong  in  themselves  as  to  warrant  an  im- 
partial, ingenuous,  and  reasonable  man,  of 
common  capacity,  with  the  caution  usually 
exercised  by  such  a  man  in  the  defendant's 
situation,  but  not  under  the  influence  of  any 
improper  motive,  to  believe  the  plaintitf 
guilty  of  the  crime  charged  against  himV 
If  they  are  sufficient  to  warrant  that  belief, 
in  such  a  mind,  that  conclusion,  when  delib- 
erately arrived  at  by  you,  will  terminate 
your  labors;  and  you  will  return  to  thi» 
court  your  verdict  of  not  guilty.  If  your 
conclusion  on  the  facts  relied  on  to  show 
tlie  existence  of  reasonable  or  probable  cause 
shall  be  adverse  to  the  defendants,  vour 
deliberations  will  proceed."  The  appellate 
court,  answering  that  there  was  no  force  in 
the  objection  that  the  judge  did  not  instruct 
the  jury  that  the  facts  relied  upon  by  tlie 
defendants  did  or  did  not  amount  to  prob- 
able cause,  said  that  "probable  cause  is  a 
mixed  question  of  law  and  fact;  and  if  the 
facts  are  contested  the  court  must  leave 
them  to  the  jury  with  instructions  as  to 
what  is  'probable  cause.' "  It  seems,  in 
view  of  the  instruction  of  the  trial  court, 
that  the  decision  in  this  case  plainly  sub- 
mits to  the  jury  the  determination  of  the 
question  whether  the  facts  found  are  within 
the  definition  of  probable  cause,  that  is 
whether  tlu^y  amount  to  probable  cause, 
which  question,  according  to  the  general 
rule,  is  for  the  determination  of  the  court. 
But  in  Doll  V.  Schoenberg,  2  Disney 
(Ohio)  54,  the  court  said:  "When  it  is 
said  that  what  is  probable  cause  is  for  the 
decision  of  the  court,  and  the  truth  of  the 
facta  upon  which  it  is  predicated,  for  the 
jury,  no  new  doctrine  is  asserted.  It  is  but 
the  utterance  of  what  we  read  in  every  care- 
fully digested  and  well-reasoned  legal  adju- 
dication upon  the  subject.  There  is  .no 
doubt  of  what  the  rule  is  in  England. 
Panton  v.  Williams,  2  Q.  B.  191,  1  Gale  & 
D.  504,  10  L.  J.  Exch.  N.  S.  545,  which 
but  affirms  the  law  as  laid  down  in  Coxe 
V.  Wirrall,  Cro.  Jac.  193,  and  Pain  v.  Roch- 
ester, Cro.  Eliz.  pt.  2,  p.  871.  Indeed,  the 
doctrine   has   become   so   undisputed   there 
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exist,  a  criminal  prosecution  shall  be  in- 
stituted. In  BaU  V.  Rawles,  93  Cal.  222, 
228,  27  Am.  St.  Rep.  174,  28  Pac.  937,  938, 
the  court  said:  '"Actions  for  malicious 
proiiecution  have  never  been  favored  in  law, 
although  they  have  always  been  readily 
upheld  when  the  proper  elements  therefor 
have  been  presented.  They  are  sustained, 
bowever,  only  when  it  is  shown  that  the 
prosecution  was  in  fact  actuated  by  malice, 
and  that  the  party  instigating  it  had  no 
reasonable  ground  for  causing  the  prosecu- 
tion. It  is  for  the  best  interests  of  society 
that  those  who  offend  against  the  laws 
6hall  be  promptly  punished,  and  that  any 
citizen  who  has  good  reason  to  believe  that 
the  law  has  been  violated  shall  have  the 
right  to  cause  the  arrest  of  the  offender. 


that  he  must  be  a  bold  man  to  question  it. 
In  the  United  States  we  find  a  series  of 
decisions  asserting  the  same  principle. 
Stone  v.  Crocker,  24  Pick.  85;  Masten  v. 
Devo,  2  Wend.  424;  Muns  v.  Dupont,  2 
Wash.  0.  C.  4G3,  Fed.  Cas.  No.  9,931;  Ulmer 
V.  Leland,  1  Me.  135 ;  Ash  v.  Marlow,  supra. 
But  it  is  said  the  last  case  is  not  decisive 
of  the  question;  that  there  are  portions  of 
the  opinion  of  the  court  susceptible  of  dif- 
ferent constructions,  and  very  well  sustain 
the  ground  assumed  by  counsel  in  claiming 
for  the  jury  the  prerogative  of  the  judge. 
We  have  often  examined  this  reported  case, 
and  do  not  think,  when  the  opinion  is  re- 
garded as  a  whole,  and  its  several  parts 
carefully  collated,  there  is  any  ground  for 
what  we  may  term  the  introduction  of  the 
new  doctrine  now  asked  to  be  recognized. 
The  decision  upon  the  main  point  is  very 
clear,  for  the  court  say:  'Probable  cause  is 
a  mixed  question  of  law  and  fact;  and  if 
the  facts  are  contested,  the  court  must  leave 
them  to  the  jury,  with  instructions  as  to 
what  is  probable  cause.'  This  quotation 
certainly  is  in  harmony  with  the  rule  as 
we  everywhere  find  it,  and  although  there 
are  other  passages  of  the  decision  that  do 
not  in  so  direct  terms  afhrm  it.  they  are 
explicable  upon  the  idea  that  they  were 
intended  to  meet  different  phases  of  the 
argument  made  by  counsel.  There  may 
have  been  a  "want  of  directness  in  stating 
the  precise  rule;  and  when  it  was  stated 
too  much  verbiage  used  to  explain  it,  per- 
haps thereby  obscuring,  rather  than  more 
clearly  illustrating,  the  point  to  be  deter- 
mined. But  a  passing  cJoud  ought  not  to 
hide  the  sun,  when  by  rejecting  the  shadow 
we  learn  at  last  what  is  the  substance. 
We  cannot  appreciate  the  difhculty  that 
counsel  frequently  seem  to  have  met  in 
reconciling  the  doctrine  to  the  spirit  of 
the  law  which  secures  a  trial  by  jury.  It 
interferes  witli  no  such  privilege,  but,  on 
the  contrary,  protects,  regulates,  and  gives 
it  all  its  true  value.  It  but  affirms  the 
legal  axiom  that  the  jury  have  the  exclu- 
sive judgment  of  the  facts  proved,  and  the 
verity  of  the  proofs  themselves;  but  they 
are  to  receive  from  the  court  an  exposition 
LuR.A.lOlfiD. 


For  the  purpose  of  protecting  him  in  so 
doing,  it  is  the  established  rule  that  if  he 
have  reasonable  grounds  for  his  belief,  and 
act  thereon  in  good  faith  in  causing  the 
arrest,  he  shall  not  be  subjected  to  dam- 
ages merely  because  the  accused  is  not  con- 
victed. This  rule  is  founded  upon  grounds 
of  public  policy,  in  order  to  encourage  the 
exposure  of  crime,  and,  when  the  acts  of 
the  citizen  in  making  such  exposure  are 
challenged  as  not  being  within  the  reason 
of  the  rule,  the  court,  as  in  every  other 
case  involving  considerations  of  public  pol- 
icy, must  itself  determine  the  question  as 
a  matter  of  law,  and  not  leave  it  to  the  ar- 
bitrament of  a  jury."  Although  it  is  con- 
ceded that  the  respondent  was  arrested  at 
tlie  instance  of  the  appellants,  and  that  he 


of  the  principle  by  which  their  determina- 
tions are  to  be  made.  Thus  is  secured,  and 
only  thus  can  be  secured,  the  independence 
and  the  usefulness  of  courts  and  juries. 
And  it  is  no  novel  doctrine;  it  applies  to 
every  case  where  the  rule  for  damages  in 
torts  ia  necessary  to  be  stated;  it  measures 
the  degree  of  care  and  diligence  in  all  iidu- 
ciarv  relations,  and  decides  what  is  and 
what  is  not  negligence  in  the  agent.  It  de- 
cides under  the  law  merchant  what  is  due 
diligence,  and  what  is  not,  to  hold  a  col- 
lateral party  to  a  contract  or  to  discharge 
him.  It  detf^rmines  what  is  and  what  is 
not  a  reasonable  time  within  which  agree- 
ments should  be  fulfilled,  when  the  parties 
have  fixed  none  themselves.  It  controls  the 
duties  of  carriers,  underwriters,  and  every 
class  of  professional  men,  holding  them  lia- 
ble or  not  for  the  performance  of  their 
agreement,  whether  involving  science  or 
skill.  When  we  find  the  principle  thus 
pervading  every  department  of  the  law 
where  the  action  of  the  court  is  required  in 
the  trial  of  cases,  we  should  not  expect 
that  a  suit  for  a  malicious  prosecution 
should  be  an  exception  to  the  established 
rule.  There  certainly  is  no  reason  why  it 
should  be  so  regarded,  and  we  find  no  re- 
spectable authority  that  will  authorize  us 
to  make  it.  W'henever  personal  rights  are 
involved,  the  remedies  for  their  vindication, 
and  what  is  necessary  to  constitute  a  legal 
claim  to  a  recovery,  are  within  the  exclusive 
control  of  the  judge.  He  decides  what  is 
an  assault,  what  is  slander,  and  so  of  libel; 
and  in  all  criminal  prosecutions  he  alone 
defines  what  are  the  necessary  elements  to 
make  the  offense,  from  simple  larceny  to 
homicide.  And  yet  we  are  asked  to  exclude 
the  present  case  from  the  application  of  the 
admitted  maxim:  Ad  questionea  /um, 
judex  dicit.  Ad  guestiones  fax^H,  juratorea 
diciit%t  '* 

In  Finigan  v.  Sullivan,  65  W'ash.  625,  118 
Pac.  888,  where  the  main  reliance  of  the  ap- 
pellant was  that  no  want  of  probable  cause 
was  shown,  and  that  notwithstanding  the 
trial  court  submitted  the  issue  of  probable 
cause  to  the  jury  to  be  determined  as  a 
fact,  instead  of  deciding  the  question  as  a 
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was  afterwards  finally  discharged,  the  bur- 
den is  on  him  to  further  show  that  the 
criminal  prosecution  was  instituted  (1) 
without  probable  cause,  and  (2)  with  mal- 
ice. Both  of  these  elements  must  exist  as 
a  condition  precedent  to  a  recovery  by  him. 
Want  of  probable  cause,  without  malice, 
is  of  no  avail;  nor  will  malice  of  itself  be 
sufficient,  if  probable  cause  be  shown.  It 
therefore  follows  that,  if  probable  cause 
did  exist  in  this  case,  the  respondent  can 
in  no  event  recover. 

The  appellants  insist  that  there  can  be 
no  question  but  that  they  actually  made 
full  and  truthful  statements  to  the  attor- 
neys who  advised  the  prosecution;  that 
probable  cause  therefore  existed  as  a  matter 
of   law;    that,   when   the  facts  are  not  in 


dispute,  the  existence  or  nonexistence  of 
probable  cause  is  a  question  of  law  for  the 
court,  which  should  not  be  submitted  to 
the  jury.  It  is  undoubtedly  the  law  that, 
if  any  issue  of  fact  exists  under  all  the 
evidence,  as  to  whether  the  appellants  did 
fully  and  truthfully  communicate  to  the 
attorneys  consulted  all  the  fa«ts  and  cir- 
cumstances within  their  knowledge,  then 
such  issue  of  fact  must  be  submitted  to 
the  jury,  with  proper  instructions  from 
the  court  as  to  what  will  constitute  proba- 
ble cause,  and  the  existence  or  nonexistence 
of  probable  cause  must  then  be  determined 
by  the  jury.  Voss  v.  Bender,  32  Wash. 
566,  73  Pac.  697.  On  the  other  hand,  if  it 
appears  that  the  statements  to  the  attor- 
neys were  truthful,  full,  and  complete,  giv- 


matter  of  law,  the  court  said:  "No  very 
definite  rule  can  be  laid  down  in  this  class 
of  cases,  for  the  issue  of  probable  cause  is 
sometimes  to  be  decided  as  a  matter  of 
law,  at  other  times,  to  be  decided  as  a 
question  of  fact,  as  stated  in  some  of  the 
cases.  The  last  hypothesis  is  not  strictly 
accurate.  When  not  determined  as  a  mat- 
ter of  law,  it  is  considered  rather  as  a 
mixed  question  of  law  and  fact;  that  is  to 
say,  the  facts  being  disputed,  the  court 
should  declare  the  law  as  applied  to  the 
facts  of  the  particular  case,  and  leave  it 
to  the  jury  to  say  whether  the  facts  as 
found  by  them  bring  the  party  accused 
within  the  rule  of  probable  cause.  The  best 
statement  of  the  law  that  we  have  been 
able  to  find  is  in  1  Cooley,  Torts,  3d  ed.  p. 
321.  The  author  says:  'If  the  facts  are 
not  in  dispute,  the  question  is  for  the  court. 
Upon  disputed  facts,  the  jury  must  be  left 
to  pass;  but  the  court  must  determine  on 
the  facts  found  whether  or  not  probable 
cause  existed.  As  to  what  facts  are  suffi- 
cient to  show  probable  cause  is  a  question 
of  law  for  the  court,  and  whether  such  facts 
are  proved  by  the  evidence  is  a  question  for 
the  jury.  "The  court  should  group  in  its 
instructions  the  facts  which  the  evidence 
tends  to  prove,  and  then  instruct  the  jury 
that,  if  they  find  such  facts  to  be  estab- 
lished, there  was  or  was  not  probable  cause, 
and  that  their  verdict  must  be  according- 
ly." It  is  not  competent  for  the  court  to 
give  to  the  jury  a  definition  of  probable 
cause,  and  instruct  them  to  find  for  or 
against  the  defendant  according  as  they 
may  determine  that  the  facts  are  within  or 
without  the  definition.'  See  also  29  Cyc. 
105-107;  19  Am.  &  Eng.  Enc.  Law,  2d  ed. 
669-673;  Newell,  Malicious  Prosecution,  pp. 
276,  277.  In  the  case  at  bar  the  facts  were 
disputed,  and  there  is  much  room  for  dif- 
ference of  opinion.  The  instructions  of  the 
court  were  within  the  rule  laid  down  by 
Judge  Cooley.  They  are  singularly  explicit, 
and,  after  defining  probable  cause,  the  court, 
by  hypothetical  reference  to  the  facts  dis- 
closed by  the  evidence,  left  it  open  to  the 
jury  to  say  whether  there  was  a  want  of 
probable  cause  or  not.  None  of  our  own 
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cases  bear  directly  upon  the  point  at  issue, 
but  our  present  holding  is  within  the  logic 
of  Noblett  v.  Bartsch,  31  Wash.  24,  96  Am. 
St.  Rep.  886,  71  Pac.  551,  where,  upon  a  dis- 
puted state  of  facts,  this  court  sustained 
a  ruling  that  the  question  of  probable  cause 
should  be  left  to  the  jury;  and  Simmons  v. 
Gardner,  46  Wash.  282,  89  Pac.  887,  where, 
upon  a  holding  that  the  facts  were  undis- 
puted, the  court  held  that  probable  cause 
had  been  shown  as  a  matter  of  law.^' 

In  Cohn  v.  Saidel,  71  N.  H.  558,  53  Atl. 
800,  the  court  said:  *'The  refusal  to  direct 
a  verdict  for  the  defendants  was  proper. 
No  question  of  the  sufliciency  of  the  plain- 
tiff's declaration  being  raised,  it  was  only 
essential  to  the  maintenance  of  his  action 
that  he  should  satisfy  the  jury  that  tiie 
proceedings  against  htm  instituted  by  the 
defendants  were  malicious  and  without 
probable  cause.  The  existence  of  malice  is 
always  exclusively  a  question  for  the  jury, 
and  so  is  the  question  of  probable  cause  so 
far  as  it  is  dependent  upon  the  credibility 
of  the  evidence  which  has  been  given  to 
prove  or  disprove  its  existence.  Hence, 
although  in  an  action  for  malicious  prose- 
cution it  is  a  complete  defense  that  the  de- 
fendant acted  in  good  faith  and  upon  the 
advice  of  counsel  learned  in  the  law,  after 
fully  and  fairly  laying  the  case  before  him, 
the  court  has  no  right,  and  will  not  un- 
dertake, to  pass  upon  the  credibility  of  the 
evidence,  with  all  the  inference  which  the 
jury  could  justifiably  draw  from  it  in  re- 
spect of  these  requirements." 

Answ^ering  the  contention  that  there  was 
a  great  difi'erence  between  the  law  as  held 
in  England  on  this  question,  and  the  law 
as  held  in  Tennessee,  by  virtue  of  the  pro- 
visions of  the  state  Constititution  on  the 
subject,  the  court  in  Williams  v.  Norwood, 
2  Yerg.  329,  said:  "A  difference  is  sup- 
posed by  the  argument  to  exist  as  to  the 
mode  of  trial  of  'probable  cause*  in  the 
action  of  malicious  prosecution,  l^^tween 
the  law  in  England  and  the  law  in  this 
state.  The  difference  is  predicated  upon 
the  5th  section  of  the  5th  article  of  our 
Constitution,  which  says:  'Courts  shall 
i  not  charge  juries  with  respect  to  matters 
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ing  all  material  facts  and  circumstances 
within  the  knowledge  or  information  of  ap- 
pellants, then  the  existence  or  nonexistence 
of  probable  cause  becomes  a  question  of  law 
for  the  court,  which  should  not  be  submit- 
ted to  the  jury.  Newell,  Malicious  Prose- 
cution, pp.  14,  278;  Levy  v.  Fleischner,  12 
Wash.  15,  40  Pac.  384;  McNulty  v.  Walker, 
64  Miss.  198,  1  So.  55;  Krause  t.  Bishop, 
18  S.  D.  298,  100  N.  W.  434;  Anderson  v. 
Friend,  85  111.  135;  Atchison,  T.  &  S.  F. 
H.  Co.  V.  Smith,  60  Kan.  4,  55  Pac.  272; 
Maynard  v.  Siginan,  65  Neb.  590,  91  N. 
W.  576;  Rogers  v.  Olds,  117  Mich.  368, 
75  N.  W.  933.  The  supreme  court  of  Illi- 
nois in  Anderson  v.  Friend,  85  IlK  135, 
said:  **It  has  been  uniformly  held  that 
where   the    prosecutor   fairly    presents   all 


th«  facts  to  a  respectable  practising  attor- 
ney, who,  from  such  a  statement  of  facts, 
advises  they  are  sufficient  to  warrant  a 
prosecution,  the  prosecutor  is  protected 
against  a  suit  for  malicious  prosecution, 
and,  from  the  very  nature  of  our  criminal 
laws,  it  must  be  so,  otherwise  there  would 
be  no  safety  in  originating  such  proceed- 
ings. But  few  persons  outside  the  profes- 
sion can  determine,  in  many  cases,  whether 
the  facts  will  justify  a  criminal  conviction ; 
but  it  is  to  be  presumed  that  all  respectable 
attorneys  in  full  practice  do  know,  and 
it  is  their  duty  to  fairly  and  honestly  ad- 
vise in  these  as  in  all  other  cases;  and,  if 
a  prosecutor  may  not  safely  act  upon  such 
advice,  then  he  has  to  almost  guarantee  a 
conviction   when    he    starts   a   prosecution. 


of  fact,  but  may  state  the  testimony  and 
declare  the  law;'  but  upon  examination  it 
will  be  found  rather  a  seeming  difference 
than  a  real  difference.  It  will  not  do  to  say 
upon  this  instrument  (the  Constitution), 
as  is  sometimes  broadly  said,  that  probable 
cause  is  matter  of  fact,  depends  upon  the 
testimony,  that  the  jury  are  the  constitu- 
tional judges  or  triers  of  the  fact,  and  there- 
fore the  judges  of  what  is  probable  cause, 
or  not  probable  cause.  The  Constitution 
does  not  warrant  this  conclusion,  that  be- 
cause they  are  the  triers  or  the  judges  of 
the  facts,  that  therefore  they  are  the  judges 
of  probable  cause;  for  probable  cause  is 
the  conclusion  or  result  of  law  upon 
the  facts,  and,  to  use  the  expressions  in  the 
books;  the  jurors  cannot  respond  to  the 
law,  nor  can  the  judges  respond  to  the  facts. 
Probable  cause,  then,  in  malicious  prosecu- 
tion, being  a  combined  operation  -of  fact 
and  law,  necessarily  requires  the  interven- 
tion of  both  the  jury  and  the  judge,  to  ar- 
rive at  the  result  or  conclusion  of  whether 
probable  cause  or  not.  The  correct- 
ness of  this  course  on  jury  trial  is 
proved  not  only  by  authority,  but  by  those 
cases  where  the  intervention  of  a  jury 
does  not  take  place,  from  the  facts  being 
previously  found  or  ascertained  in  some 
other  mode,  as  by  plea  and  demurrer,  a& 
stated  in  the  case  of  Kelton  v.  Bevins, 
Cooke  (Tenn.)  107,  5  Am.  Dec.  670,  where, 
in  malicious  prosecution,  the  defendant  by 
plea  presents  to  the  court  the  facts  and 
circumstances  on  which  he  relies  to  phow 
the  plaintiff's  guilt  probable,  to  which  pica 
there  is  a  demurrer.  Then  the  question  of 
law  arises,  to  which  the  court  must  re- 
spond, to  wit,  whether  the  facts  set  forth 
by  the  plea  constitute  as  their  result,  or 
operate  in  law,  the  conclusion  of  probable 
cause  or  not.  So,  in  like  manner,  if  the 
facts  relied  upon  to  show  the  plaintiff's 
guilt  probable  were  settled  by  the  parties, 
and  presented  to  the  court  as  an  agreed 
case,  there  the  question  with  the  court  is. 
Does  the  case  agreed  amount  to  probable 
rause?  In,  however,  by  much  the  greater 
number  of  cases,  the  question  arises  upon 
the  evidence  given  to  the  jury  upon  the 
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plea  of  not  guilty,  and  issue  joined  thereon 
in  the  action  of  malicious  prosecution;  and 
in  this  mode  of  trial,  the  respective  de- 
partments of  jury  and  judge  are  equally 
distinct;  the  respective  functions  of  both 
being  equally  necessary  to  be  exercised  in 
coming  to  the  conclusion  of  law  upon  the 
facts,  of  whether  probable  cause  or  other- 
wise. The  jury  decided  upon  the  exist enct; 
of  the  facts,  the  judge  decides  upon  their 
operation  in  law.  Thus,  when  the  evidence 
is  closed,  the  judge  declares  to  the  jury 
that  if  they  believe  the  testimony,  or  facts 
given  in  evidence,  to  be  true,  the  law  h ris- 
ing on  that  testimony  is,  or  that  testimony 
amounts  to,  probable  cause,  or  not  pi'ob^ 
able  cause.  And  this  mode  is  strictly  agree- 
able to  our  Constitution  above  stated.  It 
says,  the  courts  shall  not  charge  juries  with 
respect  to  matters  of  fact;  that  is,  the 
courts  shall  not  say  that  this  or  that  fact 
is  proved  or  not  proved,  or  that  such  testi- 
mony is  to  be  believed  or  not  believed.  Not 
that  the  court  shall  not  charge  the  law  upon 
the  facts  or  testimony;  for  the  next  fol- 
lowing expression,  that  they  (to  wit,  the 
courts)  may  state  the  testimony  and  de- 
clare the  law,  is  explicit  as  to  the  meaning 
of  the  former.  It  is  true  that  it  has  been 
advanced  by  some  very  able  and  learned 
judges,  in  former  times,  that  on  all  per- 
sonal issues  the  juries  are  judges  of  tlw* 
law  as  well  as  of  the  fact,  smd  in  this 
capacity  they  may  act  upon  the  matter  be- 
fore them,  and  find  the  issue  accordingly; 
and  some  instances  are  to  be  founil  ia  tlic 
books  where  juries  have  with  pertinacitx' 
acted  upon  this  principle,  and  returned  a 
second  like  verdict  to  the  first,  after  a  new 
trial  had  been  granted  because  the  first 
verdict  was  contrary  to  law,  as  declared  by 
the  judge;  a  case  of  this  kind  took  place 
as  late  as  the  time  of  Lord  Mansfield,  and 
when  he  presided  on  the  trials.  But  the 
law  at  this  day  is  certainly  held  the  other 
way,  pursuant  to  the  common-law  doctrine. 
Ad  questionem  legis  respondent  judicesy 
ad  questionem  facti  respondent  juratores^ 
and  our  Constitution  is  in  accordance  with 
this  maxim  in  the  place  above  cited.  That 
Ithe  jury  are  the  triers    or    judges    of    the 
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The  criminal  law  must  be  enforced,  and 
human  agencies  must  be  employed  for  the 
purpose,  and  the  law  wisely  protects  all 
persons  who  in  good  faith  act  on  reason- 
able presumptions  of  the  guilt  of  the 
accused;  and  where  the  prosecution  is  com- 
menced on  the  advice  of  respectable  coun- 
sel, after  fairly  presenting  to  his  consid- 
eration all  the  facts,  and  he  advises  that 
they  are  sulficient,  it  cannot  be  held  the 
prosecution  is  groundless,  and  there  is  a 
want  of  probable  cause."  The  supreme 
court  of  Michigan  in  Rogers  v.  Olds,  supra, 
said;  '^Citizens  must  be  left  free  to  in  good 
faith  state  to  the  proper  officers  the 
grounds  for  their  belief  that  a  crime  has 
been  committed,  and  that  a  certain  person 
is  the  offender.     It  is  true,  they  must  have 


reasonable  grounds  for  their  belief,  and 
act  in  good  faith.  This  is  all  that  the  law 
requires.  .  .  .  'This  action  is  strictly 
guarded.  .  .  .  It  is  never  encouraged 
except  in  plain  cases.  Were  it  otherwise, 
ill  consequences  would  ensue  to  the  public, 
for  no  one  would  willingly  undertake  to 
vindicate  a  breach  of  the  public  law,  and 
to  discharge  his  duty  to  society,  with  the 
prospect  of  an  annoying  suit  staring  him 
in  the  face.' " 

We  are  satisfied  from  undisputed  evi- 
dence that  the  appellants  did  make  full, 
truthful,  and  complete  statements,  and 
that  the  prosecuting  attorney,  having  all 
information  possessed  by  them,  advised 
them  to  proceed.  The  respondent,  however, 
contends  that  they  did  not  make  a  full  and 


fact,  and  the  court  the  declarers  or  judges 
of  the  law  upon  the  fact,  is  not  now  to  be 
disputed.  It  is  not  necessary  to  quote  au- 
thorities to  this  general  position;  it  is  to 
be  found  in  every  book  where  the  question 
is  touched  upon.  One  only  will  be  cited,  not 
for  the  purpose  of  supporting  the  general 
proposition,  which,  however,  it  does  at  the 
same  time,  but  for  its  being  on  the  very 
question  in  the  present  cause,  tnsr.,  probable 
cause  in  malicious  prosecution.  It  is  from 
Purcel  v.  M'Namara,  1  Campb.  199.  An 
abstract  of  it  is  to  be  found  in  Esp.  N.  P. 
Dig.  pt.  2,  p.  130,  as  follows:  *There  is 
this  difference  between  malice  and  prob- 
able cause,  that  the  one  is  a  question  of 
fact,  the  other  of  law.  Both  must  generally 
be  submitted  to  the  jury,  but  when  the  facts 
to  show  probable  cause  are  ascertained, 
whether  they  amount  to  a  defense  or  not 
is  to  be  decided  by  the  judge.'  This  book 
goes  hand  in  hand  with  our  Constitution 
on  the  law,  adopting  the  very  principle 
that  the  fact  belongs  to  the  jury,  the  law 
to  the  judge.  It  may  be  then  asked,  where 
lies  the  difference?  It  is  answered,  the  dif- 
ference lies  not  in  theory,  in  principle,  or 
in  positive  regulation,  but  in  the  practice; 
and  in  this  the  judges  in  England  some- 
times take  the  liberty  of  trespassing  upon 
the  principle,  and  invading  the  province 
of  the  jury,  by  expressing  their  opinion  on 
the  fact,  whether  it  is  proved  or  not.  This 
constitutes  the  only  difference,  a  difference 
in  the  practice,  not  in  the  law;  a  deviation 
from  the  principle,  which  is  corrected  and 
reformed  by  our  Constitution.  Having 
now  stated  the  law  as  held  in  England  and 
in  this  state,  and  the  practice  under  it  in 
both,  it  only  remains  to  be  seen  w-hether 
the  charge  of  the  judge  in  the  present  rec- 
ord is  conformable  to  our  Constitution  or 
otherwise.  The  part  objected  to  is  'that 
probable  cause  was  composed  partly  of  law 
and  partly  of  fact,  and  the  court  saj'  to 
the  jurv.  if  thev  believe  tlie  testimonv  of 
the  witnesses,  there  was,  in  the  opinion  of 
the  court,  no  probable  cause.*  Now  what 
part  of  this  charge  is  wrong?  Where  is 
the  error  ?  We  have  seen  from  the  books 
that  prol)able  cause  is  composed  of  law  and 
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fact.  In  the  case  of  Kelton  v.  Bevins,  su- 
pra, cited  by  the  plaintiff  in  error,  the  doc- 
trine is  thus  laid  down:  'Our  Constitution 
hinders  the  judges  from  charging  the  jury 
as  to  the  matters  of  fact;  whenever,  there- 
fore, an  action  of  this  kind  is  commenced, 
and  a  plea  of  not  guilty  pleaded,  the  jury 
are  to  try  the  question  of  probable  cause, 
and  it  is  a  question  then  compounded  of 
law  and  fact.  The  jury  are  to  decide  it  aS 
other  questions  under  the  direction  of  the 
court  as  to  the  law.  They  judge  of  the 
facts  for  themselves,  and  receive  the  law 
from  the  court.'  What  language  can  be 
more  plain  than  this?  It  seems  to  me  no 
comment  by  way  of  explanation  can  add  to 
its  clearness.  The  charge  of  the  judge  in 
the  present  case  is  not  only  in  meaning 
and  substance  the  same,  but  almost  in 
terms  the  same.  The  charge  is,  'probable 
cause  is  composed  partly  of  law  and  partly 
of  fact;'  the  book  is,  'It  is  a  question  then 
of  law  and  fact.'  But  this  expression,  'the 
jury  were  to  try  the  question  of  probable 
cause,'  is  seized  on  and  made  the  subject 
of  observation ;  it  is  used  on  argument  as 
though  they  were  to  try  it  solely  without 
the  intervention  of  the  court.  The  expres- 
sion would  bear  this  construction  if  it  stood 
alone,  and  were  not  explained  by  what  pre- 
ceded and  followed  it.  The  next  succeeding 
passage  shows  the  meaning  of  the  able 
judge  who  was  delivering  his  judgment.  It 
is  a  question  then,  says  he,  composed  of  law 
and  fact,— explaining  the  meaning  of  the 
preceding  words  that  *the  jury  are  to  try 
the  question  of  probable  cause.'  How  are 
the  jurv  to  try  it,  it  mav  be  asked?     The 

•J  %  ft.  ft* 

answer  follows  directly  in  his  next  suc- 
ceeding words.  'The  jury  are  to  decide  it 
as  any  other  question  under  the  direction 
of  the  court  as  to  the  law;  they  judge  of 
the  facts  for  themselves,  and  receive  the  law 
from  the  court.*  So  much  from  this  able 
and  learned  judge.  Now  is  not  this  the 
very  case  or  proceeding  here  in  this  record? 
Did  not  the  circuit  judge  leave  the  facta 
to  the  jury  themselves,  and  deliver  or  de- 
clare the  law?  No  language  could  express 
this  clearer  than  he  has  done.  He  says, 
'And  the  court  say  to  the  jury,  if  they  be- 
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truthful  statement  to  the  prosecuting  at- 
torney; that,  as  shown  by  the  evidence,  the 
slugs  were  continually  scattered  about  the 
floor  of  the  warehouse,  where  any  employee 
of  the  company  could  see  or  obtain  them; 
that  employees  did  see  them,  and  played 
them  back  in  the  machines  to  which  they 
belonged;  that  appellants  did  not  com- 
municate these  facts  to  the  attorneys.  He 
also  contends  that,  although  appellants  told 
the  attorneys  Simmons  and  Tracy  had  ac- 
cess to  the  room  where  the  machines  were 
stored,  they  did  not  tell  them  that  some 
fifty  other  employees  had  like  access  during 
business  hours.  The  evidence  does  not  sliow 
the  appellants  had  any  knowledge  or  in- 
formation that  slugs  were  scattered 
around,  as  stated.     Hence,  they  could  not 


make  any  such  a  statement  to  the  attor- 
neys. It  did  appear  that,  on  one  occasion 
when  the  owner  of  the  machines  called  at 
the  warehouse  to  repair  some  of  them,  a 
few  slugs  fell  on  the  tloor  while  he  was 
working,  and  that,  in  his  presence  and 
with  his  knowledge,  some  employees  then 
present  played  them  back  into  the  machine 
from  which  they  had  fallen.  As  to  the 
failure  to  inform  the  attorneys  that  all 
employees  had  access  to  the  room  during 
business  hours,  we  fail  to  sec  how  stich  an 
omission  became  material,  or  how  that 
fact,  if  told,  would  remove  suspicion  from 
Simmons  or  Tracy.  Simmons  had  been 
frequently  seen  with  Tracy,  who  had  a  key 
admitting  him  at  all  times.  These,  and 
all  other  material  facts,  were  made  known 


lieve  the  testimony  of  the  witnesses.'  Is 
not  this  leaving  them  to  judge  of  the  facts  | 
for  themselves  Y  He  then  proceeds,  'There 
was,  in  the  opinion  of  the  court,  no  cause.' 
Was  not  this  receiving  the  law  from  the 
court?  My  opinion  upon  this  part  of  the 
charge  is  that  there  is  no  error." 

And  in  Memphis  Gayoso  Gas  Co.  v.  Wil- 
liamson, 9  Heisk.  314,  the  court  said :  "The 
rule  as  practised  upon  in  Tennessee  is  that 
^whenever  an  action  of  this  kind  is  com- 
menced, and  a  plea  of  not  guilty  pleaded, 
the  jury  are  to  try  the  question  of  probable 
cause;  and  it  is  a  question,  then,  com- 
pounded of  law  and  fact.  The  jury  are 
to  decide  it  as  any  other  question,  under 
the  direction  of  the  court  as  to  the  law. 
They  judge  of  the  facts  for  themselves,  and 
receive  the  law  from  the  court.  But  neither 
in  this  nor  in  any  other  case  are  our  courts 
at  liberty  to  tell  the  jury  that  this  or  that 
fact  is  proved  or  not  proved,  or  that  such 
and  such  testimony  is  to  be  believed  or 
not  believed.'  Meigs's  Dig.  §  1296.  In  the 
case  of  Whirley  v.  Whiteman,  1  Head,  617, 
Judge  McKinney,  in  referrinfi^  to  the  mode 
of  trying  cases  consisting  of  both  law  and 
fact,  saye:  The  truth  of  the  facts  and 
circumstances  offered  in  evidence  in  sup- 
port of  the  allegations  on  the  record  must 
be  determined  by  the  jury;  but  it  is  for 
the  court  to  decide  whether  or  not  those 
facti»  and  circumstances,  if  found  by  the 
jury  to  be  true,  are  sufficient,  in  point  of 
law,  to  maintain  the  allegations  in  the 
pleadings.  And  this  must  be  done  in  one 
of  two  modes, — either  the  court  must  in- 
form the  jury  hypothetically  whether  or 
not  the  facts  which  the  evidence  tends  to 
prove  will,  if  established  in  the  opinion  of 
the  jury,  satisfy  the  allegations;  or  the 
jury  must  find  the  facts  especially,  and 
then  the  court  will  apply  the  law.*  The 
circuit  judges  have  no  duties  to  perform 
more  embarrassing  than  those  of  instruct- 
ing juries  in  cases  involving  mixed  ques- 
tions of  law  and  fact.  It  is  a  difficult  and 
delicate  task  to  state,  hypothetically,  to  a 
jury  the  proof  relied  on  by  the  opposite 
sides,  so  that  each  side  shall  feel  that  his 
evidence  has  been  fully  and  fairly  arrayed; 
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yet  such  is  the  duty  to  be  performed,  un- 
less a  special  verdict  is  ordered,  in  the 
present  case  the  circuit  judge  first  defined 
what  constitutes  probable  cause:  'It  is 
the  existence  of  such  facts  and  circum- 
stances as  would  excite  in  a  reasonable 
mind  the  belief  of  a  right  to  bring  the 
suit,  and  the  want  of  probable  cause  or 
without  probable  cause  is  the  want  or  ab- 
sence of  such  reasonable  ground  as  a  man 
of  ordinary  sagacity  would  have  acted  up- 
on under  the  like  circumstances.  What 
these  circumstances  were  you  must  look 
to  the  testimony  and  find  out.  The  fact 
that  he  had  brought  a  suit,  if  the  fact  is 
so,  in  the  state  court  for  substantially  the 
same  thing,  and  had  partially  failed;  the 
fact,  if  it  was  so,  that  he  supposed  he 
could  get  a  more  impartial  hearing  in  the 
Federal  court  than  in  the  state  court;  the 
fact  that  counsel  advised  him  to  bring  suit 
in  the  United  States  court,  if  the  fact  is 
so;  the  fact  that  a  simulated  state  of  facts 
was  made  to  appear  the  truth,  and  sworn 
to  as  true, — if  these  facts  are  so,  all  these 
facts,  and  all  the  other  facts  and  circum- 
stances of  the  case  bearing  upon  or  throw- 
ing light  upon  this  branch  of  the  case,  you 
will  consider  in  determining  whether  or 
not  a  man  of  ordinary  sagacity  would 
have  acted  as  Dean  or  Fitch,  or  those  who 
acted  with  them,  if  any  did,  in  bringing  that 
suit;  and  if  you  fijid,  under  this  charge, 
that  a  man  of  ordinary  sagacity  would 
have  so  done,  you  should  find  that  there 
was  probable  cause.'  The  facts  from  which 
probable  cause  is  to  be  deduced  are  to  be 
found  by  the  jury;  the  deduction,  as  mat- 
ter of  law,  is  to  be  made  by  the  court.  The 
rule  by  which  the  court  determines  whether 
there  is  probable  cause  or  not  is  to  look 
at  the  facts  as  found  by  the  jury,  and  from 
these  determine  whether  a  reasonable  man, 
in  view  of  the  facts  so  found,  would  have 
instituted  the  'suit.  The  circuit  judge  left 
the  jury  to  find  the  facts,  and  he  also  left 
to  them  the  deduction  as  to  whether  the 
facts  were  such  as  would  have  induced  a 
man  of  ordinary  sagacity  to  sue.  This  was 
a  deduction  of  law  to  be  made  by  the  court. 
The  objection  to  the  charge  is  twofold, — 
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to  the  attorneys.  No  other  employee  was 
shown  to  have  associated  with  Tracy,  under 
like  circumstances.  The  question  was 
whether  probable  cause  existed  against 
Simmons  and  Tracy.  All  known  facts  or 
circumstances  affecting  them  were  fully 
and  truthfully  stated.  No  question  is  raised 
by  respondent  but  that  truthful  statc^ments 
were  made,  except  as  above  suggested,  and 
the  appellants'  evidence  stands  without  dis- 
pute. The  facts  shown,  coupled  with  the 
advice  given   by  the   prosecuting  attorney, 


constituted  probable  cause  as  a  matter  of 
law  sufficient  to  justify  the  prosecution  and 
avoid  any  recovery  by  the  respondent 
herein. 

The  motion  for  a  directed  verdict  should 
have  been   sustained. 

The  judgment  is  reversed,  and  the  cause 
remanded,  with  instructions  to  dismiss  the 
action. 

Hadley,  Ch.  J.,  and  Boot,  Fullerton^ 
and  Mount,  JJ.,  concur. 


it  fails  to  lay  down  with  sutticient  dis- 
tinctness and  precision  the  respective  du- 
ties which  devolve  upon  the  court  and  jury 
in  determining  the  question  of  probable 
cause.  In  the  next,  it  contains  a  partial 
enumeration  of  facts  from  which  probable 
cause,  or  want  of  probable  cause,  is  to  be 
deduced,  leaving  the  jury  to  ascertain  from 
the  other  facts  and  circumstances  what  in- 
fluence they  ought  to  have  in  determining 
N^hether  there  was  probable  cause  or  not. 
This  enumeration  of  a  few  of  the  facts  was 
calculated  to  give  them  a  prominence  in 
the  estimation  of  the  jury  which  may  have 
misled  them  as  to  the  importance  to  be 
attaciied  to  other  facts  and  circumstances 
not  enumerated.  Nothing  is  said  in  the 
charge  as  to  the  weight  to  be  given,  on  the 
question  of  probable  cause,  to  the  fact  that 
Judge  Trigg,  after  argument,  entertained 
jurisdiction  of  the  case  and  granted  the 
injunction.  It  is  clear  that  this  fact  con- 
stituted the  starting  point  in  the  investi- 
gation of  the  question  of  probable  cause. 
As  matter  of  law,  it  was  sufficient  evidence 
of  probable  cause  until  overturned  by  evi- 
dence of  fraud  or  improper  conduct  in  pro- 
curing the  decision  to  be  made.  The  burden 
was  on  the  plaintiff  to  make  proof  to  over- 
come this  prima  facie  evidence  furnished 
by  the  action  of  the  judge.  The  facts  and 
circumstances  relied  on  by  plaintiff  to  estab- 
lish fraud  or  improper  contrivance  in  pro- 
curing the  injunctions,  together  with  the 
facts  and  circumstances  relied  on  by  de- 
fendants to  show  that  there  was  no  fraud  or 
improper  contrivance,  should  have  been  sub- 
mitted to  the  jury  with  specific  instructions 
as  to  what  facts  and  circumstances  would, 
and  what  would  not,  amount  to  such  fraud 
or  improper  contrivance  as  would  over- 
turn the  prima  facie  force  of  the  action  of 
the  court.'* 

In  Merriam  v.  Mitchell,  13  Me.  439,  29 
Am.  Dec.  514,  the  trial  judge  instructed 
the  jury  that  there  was,  in  point  of  law, 
no  probable  cause  for  the  prosecution;  but 
he  submitted  certain  questions  of  fact  to 
their  consideration,  the  determination  of 
which  was  designed  to  enable  the  court 
to  decide  upon  the  correctness  of  this  in- 
struction,— and  from  their  finding  it  ap- 
peared that  the  plaintiff  was  entirely  in- 
nocent of  the  charge  preferred  against  "him. 
On  appeal,  the  case  was  affirmed. 

In  Illinois  the  cases  seem  to  unite  in 
holding  that  probable  cause  is  a  mixed 
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question  of  law  and  fact;  that  after  the 
facts  are  given  in  evidence,  it  is  for  the 
court  to  say  in  its  instructions  to  the  jury 
whether  or  not  they  make  up  probable 
cause;  and  that  whether  the  facts  proved 
constitute  probable  cause  for  commencing 
a  criminal  proceeding  against  a  party  has 
always  been  regarded  as  a  question  of  law. 
Jacks  V.  Stimpson,  13  111.  701;  Israel  v. 
Brooks,  23  III.  575;  Wade  v.  VValden,  23 
111.  425;  Brown  v.  Smith,  83  III.  291; 
Angelo  V.  Faul,  85  111.  106;  Schattgen  v. 
Holnback,  149  111.  652,  36  N.  £.  969;  Low 
V.  Greenwood,  30  111.  App.  184;  Cleveland, 
C.  C.  &  St.  L.  R.  Co.  V.  Jenkins,  75  111. 
App.  17;  Young  v.  Lindstrom,  116  111.  App. 
239;   Barker  v.  Ronk,  134  111.  App.  499. 

But  some  of  the  cases  have  followed  this 
with  the  statement  that,  such  being  the  law, 
the  court  should  so  define  probable  cause 
or  instruct  the  jury  as  to  what  facts  or 
circumstances,  if  proved,  constitute  probable 
cause,  as  to  enable  the  jury  to  apply  the 
law  to  the  facts,  and  should  not  leave  that 
body  without  guidance  to  pass  upon  ques- 
tions of  both  law  and  fact.  Schattgen  v. 
Holnback,  149  III.  646,  36  N.  E.  969 :  Cleve- 
land, C.  C.  &  St.  L.  R.  Co.  v.  Jenkins,  75 
111.  App.   17. 

In  the  Schattgen  Case,  the  court  said: 
"In  the  reply  brief  and  argument  of  counsel 
for  plaintiff  in  error  it  seems  to  be  contend- 
ed that  the  question  of  probable  cause 
should  be  passed  upon  by  this  court  as  one 
of  law,  but  how  it  is  so  presented  and  can 
be  treated  we  are  at  a  loss  to  understand. 
It  is  true  that  we  often  find  it  stated  that 
probable  cause  is  a  matter  of  law,  to  be 
determined  by  the  court,  and  where  the 
facts  are  undisputed  that  is  doubtless 
the  rule  easy  of  application:  but  where  the 
facts  relied  upon  as  showing  probable  cause 
are  controverted,  and  the  evidence  as  to 
their  existence  is  conflicting,  it  is  very  clear 
that  they  must  be  settled  by  the  verdict 
of  a  jury  before  the  court  can  apply  the 
law  to  them.  In  such  case  the  practice  in 
this  state,  and  many  others,  has  been  to 
treat  it  as  a  mixed  question  of  la^v  and 
fact,  to  be  submitted  to  the  jury  under 
instructions  as  to  what  amounts,  in  law,  to 
probable  cause  (Newell,  Malicious  Prose- 
cution, 278,  and  cases  cited  in  note,  3). 
A  different  practice  has  been  adopted  by 
other  courts  (Driggs  v.  Burton,  44  Vt. 
124;  Ball  v.  Rawles,  03  Cal.  222,  27  Am. 
St.   Rep.   174,   28   Pac.  937).     But  we  see 
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no  good  reason  for  changing  the  practice 
here.  Defendant's  counsel  evidently  under- 
stood the  mode  of  procedure  in  such  trials 
to  be  as  here  indicated.  They  submitted  no 
questions  to  the  jury  for  special  findings, 
nor  did  they  ask  the  court  to  instruct  the 
jury  to  find  for  the  defendant.  On  the 
contrary,  they  submitted,  and  the  court 
gave,  the  following  and  other  like  instruc- 
tions on  behalf  of  the  defendant:  'If  the 
jury  believe,  from  the  evidence,  that  the 
defendant,  when  he  instituted  the  prosecu- 
tion complained  of,  honestly  believed  the 
plaintiff  was  guilty  of  the  offense  charged, 
and  the  defendant's  bel'ef  was  founded 
on  a  knowledge  of  circumstances  tending 
to  show  guilt,  and  suflTicient  to  induce  in 
the  mind  of  an  ordinarily  reasonable,  cau- 
tious  man  the  belief  in  such  guilt,  then  such 
belief  on  the  part  of  the  defendant  nega- 
tives the  idea  of  the  want  of  probable 
cause.'  The  question  then  having  been 
properly  submitted  to  the  jury  without  ob- 
jection, and  being  without  the  means  of 
knowing  what  particular  facts  were  found, 
we  are  powerless  to  determine,  as  a  matter 
of  law,  whether  probable  cause  existed  or 
not.  It  cannot  be  said  the  facts  are  un- 
disputed. It  is  true  that  it  was  not  denied 
that  tlie  defendant  consulted  with  the 
state's  attorney  and  other  lawyers,  but  it 
was  not  admitted  that  he  acted  in  good 
faith  in  doing  so,  or  that  he  fully  and  fairly 
stated  the  facts  within  his  knowledge,  or 
which,  by  the  use  of  due  care,  he  might 
have  known.  These  were  facts,  therefore, 
to  be  settled  by  the  jury  (Anderson  v. 
Friend,  71  111.  475,  and  cases  referred  to). 
\ye  are  of  the  opinion,  then,  that  the  ques- 
tion of  probable  cause  was  properly  sub- 
mitted to  the  jury,  and  that  its  finding  and 
judgment  of  affirmances  in  the  appellate 
court  conclusively  settle  it  against  plain- 
tiflT  in  error." 

And  in  Davis  v.  Baker,  88  111.  App.  251, 
it  was  held  that  whether  one  acted  in  good 
faith  and  upon  evidence  sufficient  to  create 
in  the  mind  of.  a  prudent  and  reasonably 
cautious  man  a  belief  that  the  charges  upon 
which  the  attachment  was  issued  were  true, 
were  questions  of  fact  for  the  jury. 

And  in  Lasher  v.  Littell,  202  111.  551, 
67  N.  E.  372,  affirming  104  111.  App.  211, 
defendant  introduced  no  evidence,  but  at 
the  close  of  the  plaintiff's  evidence  moved 
the  court  to  instruct  the  jury  to  find  for  the 
defendant,  which  the  court  declined  to 
do.  On  appeal  it  was  contended  tliat  the 
court  erred  in  declining  to  take  the  case 
from  the  jury.  But  the  court  said  the 
evidence  fairly  tended  to  show  want  of 
probable  cause  for  the  arrest,  and  malice, 
and  that  there  was  no  error  in  submitting 
the  case  to  the  jury. 

And  see  Franczak  v.  Plotzki,  178  111.  App. 
279,  holding  that  the  question  for  the  jury 
was,  not  the  plaintiff's  guilt,  but  did  the 
defendant  institute  the  prosecution  without 
probable  cause  and  with  malice. 

See  also  Chapman  v.  Cawrey,  50  111.  512; 
Hirsch  v.  Feeney,  83  111.  648  j  and  Thomas 
V.  Kerr,  137  111.  App.  479. 
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In  Laugh] in  v.  Clawson,  27  Pa.  328,  it 
appeared  that  the  defendant  sought  the 
advice  of  the  district  attorney,  but  all 
the  evidence  was  conflicting,  and  the  trial 
court  refused  to  instruct  the  jury  that  there 
was  probable  cause  if  the  defendant's  evi- 
dence was  believed,  saying:  "It  is  urged 
that  probable  cause  is  a  mixed  question  of 
law  and  fact.  The  authorities  on  this  sub- 
ject must  be  reasonably  construed.  They 
meau  that  the  question  of  probable  cause 
must  not  be  left  loosely  to  the  jury  to  de- 
cide, upon  their  unskilled  conceptions  of  the 
law.  It  is  surely  asking  a  court  to  go 
beyond  judicial  functions,  when  they  are 
called  upon  to  say  that  a  given  state  of 
facts  is  sufficient  to  create  a  suspicion  of 
guilt  in  the  mind  of  a  reasonable  and 
prudent  man.  Ihis  seems  one  of  those  du- 
ties which  fall  peculiarly  within  the  prov- 
ince of  the  jury.  It  is  the  duty  of  the  court 
to  state  what  probable  cause  is,  to  fix  the 
standard  to  which  the  evidence  shall  come, 
to  announce  what  the  law  demands  as  estab- 
lishing probable  cause;  but  it  remains  for 
the  jury  to  determine  what  facts  are 
proved,  and  also  whether  those  facts  are 
sufficient  to  found  a  reasonable  suspicion 
of  guilt  in  the  mind  of  a  prudent  man. 
This  latter  cannot  surely  be  a  question  of 
law,  upon  which  the  court  must  give  a  bind- 
ing instruction.  From  its  nature  it  involves 
an  inquiry  of  fact,  and  cannot  be  deter- 
mined by  the  application  of  any  principle 
of  law  known  to  us.  At  the  same  time  that 
we  decline  giving  a  binding  instruction  on 
this  subject,  we  feel  free  to  give  our  opinion 
upon  the  facts,  with  which  the  jury  may 
agree  or  disagree  as  they  see  fit.  We 
think  if  the  jury  believe  that  Laughlin 
and  wife  testified  truly  before  the  grand 
jury,  there  was  reasonable  ground  of  sus- 
picion, sufficient  to  constitute  probable 
cause.  This  opinion  we  found  on  the  be- 
lief of  the  jury:  First,  that  Laughlin 
actually  lost  the  money  on  the  road;  and, 
second,  that  Clawson  had  in  his  possession, 
at  Laughlin 's  house,  the  identical  rag  in 
which  the  money  was  wrapped  when  lost. 
The  jury  will  consider  all  the  testimony  ad- 
duced by  plaintiff,  tending  to  show  that 
defendant's  story  was  a  fabrication, — 
some  evidence  that  he  did  not  describe  the 
money  correctly  at  first,  or  gave  a  different 
description  of  it  lately;  and  the  evidence 
of  money  corresponding  in  kind  to  that 
lost  being  recently  found  in  Jacksonville. 
We  suggest  that  this  last  circumstance 
should  be  considered  with  caution,  as  it 
is  of  a  nature  easily  manufactured."  On 
appeal  the  upper  court  said:  "On  both 
principle  and  authority  we  think  that  the 
instruction  ought  to  have  been  given.  Gen- 
eral instructions  were  very  properly  given, 
but  the  defendant  demanded  specific  in- 
structions according  to  his  very  case,  and 
he  was  entitled  to  them.  This  is  sufficiently 
proved  by  the  authorities  cited  in  the 
argument.  And  there  are  very  plain  prin- 
ciples of  justice  that  demand  this  rule. 
If  the  officers  of  the  state,  who  are  appoint- 
ed on  account  of  their  legal  learning,  con- 
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aider  that  a  given  state  of  facts  is  suf- 
ficient evidence  of  probable  cause,  how  can 
tlie  private  citizen  be  said  to  be  in  fault  in 
acting  upon  such  facts,  and  how  can  the 
state  condemn  him  to  damages  for  so  do- 
ing? To  decide  so  is  to  use  the  machinery 
of  government  as  a  trap  to  ensnare  those 
who  trust  in  government  for  such  mat- 
ters, and  wlio  ought  to  trust  in  it.  If  such 
officers  make  a  mistake,  it  is  an  error  of 
government  itself,  and  government  cannot 
allow  the  citizen  to  suffer  for  his  trust  in 
its  proper  functionaries.  There  are  cases 
where  the  judgment  of  the  lower  grades  of 
oflicers  (Reynolds  v.  Kennedy,  1  Wils.  232; 
VVliitney  v.  Peckham,  15  Mass.  243;  Smith 
V.  Macdonald,  3  Esp.  7;  Leigh  v.  Webb,  3 
Esp.  165;  Ulmer  v.  Leland,  1  Me.  138,  10 
Am.  Dec.  48),  and  even  of  those  who  are 
not  properly  officers  at  all  (Walter  v. 
Sample,  25  Pa.  275;  Williams  v.  Vanmeter, 
8  Mo.  339),  is  sufficient  to  establish  prob- 
able cause.  If  the  party  prosecuted  should 
suffer  from  such  mistakes,  he  must  bear  it 
as  one  of  those  accidents  for  which  in  the 
nature  of  things  there  can  be  no  redress, 
for  the  government  cannot  make  the  prose- 
cutor suffer  for  the  injuries  which  it  has 
itself  through  mistake  committed.  This 
would  be  the  injustice  of  direct  action, 
and  not  of  mere  omission  or  defectiveness. 
Besides  this,  in  the  trial  of  a  cause  it  is 
always  the  duty  of  the  court  to  pronounce 
the  law  arising  on  a  given  state  of  facts. 
And  this  again  is  only  an  exemplification  of 
the  principle  of  good  sense  that  prevents 
us  from  applying  to  a  schoolmaster  or  a 
preacher  to  instruct  us  in  the  arts  of  tan- 
ning or  glass  blowing,  or  to  work  at  those 
trades  for  us." 

In  Shaul  v.  Brown,  28  Iowa,  37,  4  Am. 
Rep.  151,  the  court  said:  "It  is  claimed 
that  the  question  of  probable  cause  is  purely 
a  question  of  law  for  the  court,  and  that 
the  judge  trying  the  cause  may  not  instruct 
the  jury  what  is  probable  cause  in  law  and 
leave  them  to  find  whether  such  probable 
cause  is  proved  in  the  case,  but  he  must 
collate  all  the  fa<?ts  proved  and  fairlj'  in- 
ferable from  the  evidence,  and  instruct  the 
jury  whether  or  not  they  constitute  proba- 
ble cause.  No  question  has  undergone  more 
general  discussion  than  the  question  of 
probable  cause  in  actions  for  malicious 
prosecution.  It  is  sometimes  said  to  be 
purely  a  question  of  law  for  the  court,  and 
sometimes  a  mixed  one  of  fact  and  law. 
See  Center  v.  Spring,  2  Iowa,  393.  Without 
entering  at  length  into  the  discussion,  we 
may  remark  that  the  question  of  probable 
cause  in  every  case  involves,  first,  the  as- 
certainment of  the  facts  from  the  evidence, 
and  then  the  application  of  the  law  to  the 
facts  ascertained.  This  is  precisely  what 
is  done  in  every  case  involving  an  issue  of 
fact.  Where  the  facts  are  conceded  or  few, 
or  the  evidence  to  establish  them  is  brief, 
unquestioned,  and  imcontradicted,  the  court 
has  directly  before  it  the  basis  upon  which 
to  rest  its  application  of  the  law.  But, 
where  the  facts  are  complicated  and  dis- 
puted, or  the  evidence  to  establish  them  is 
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questioned  and  conflicting,  the  jury  must 
find  the  facts,  and  of  necessity  the  court 
must  state  the  law  as  applicable  to  the 
facts  hypothetically ;  that  is,  if  the  facts 
found  shall  be  one  way,  the  law  is  for 
plaintiff;  if  the  other  way,  then  for  defend- 
ant, or  the  like.  The  proper  method,  under 
our  practice,  of  instructing  juries  in  every 
case  of  complicated  or  disputed  facts  is 
this  hypothetical  way,  by  molding  the  state- 
ment of  the  law  to  the  peculiarities  of  fact 
developed  by  the  proof,  and  making  its  ap- 
plication practical  to  the  case  in  hand,  in- 
stead of  stating  abstract  legal  propositions. 
But  the  correct  statement  of  one  or  more 
abstract  legal  propositions  in  relation  to 
the  questions  involved  in  the  case  has  never 
been  held  to  be  so  erroneous  as  to  justify 
a  reversal  therefor.  The  question  of  proba- 
ble cause  in  an  action  for  malicious  prose- 
cution is  not  different  in  principle  nor  in 
its  practical  application  from  other  ques- 
tions of  law  resting  upon  facts  to  be  found 
by  a  jury,  and  which  arise  in  the  every-day 
practice  of  courts.  The  efforts  of  some 
courts  (see  Bulkeley  v.  Smith,  2  Duer,  261) 
to  make  the  question  of  probable  cause  sui 
generis,  and  to  establish  peculiar  and  im- 
practical rules  for  its  solution,  unless  re- 
buked and  overturned,  will  lead  to  confu- 
sion and  injustice  in  tliis  class  of  actions. 
In  actions  for  malicious  prosecution,  as  in 
other  actions,  it  is  desirable  and  proper  to 
call  the  attention  of  the  jury  to  the  facts 
which  the  evidence  tends  to  establish,  as 
they  may  be  claimed  by  the  respective  par- 
ties or  otherwise,  and  to  state  the  law 
applicable  to  such  different  hypotheses  of 
fact.  A  general  statement  of  the  abstract 
propositions  of  law  upon  which  the  whole 
case  rests  would  not,  of  course,  be  errone- 
ous. But  the  molding  of  the  statement  of 
the  law  to  the  particular  facts  of  each  case 
as  disclosed  by  the  evidence  gives  to  the 
jury  a  more  intelligible  comprehension  of 
the  case,  and  hence  leads  to  a  more  satis- 
factory verdict.  This  is  substantially  what 
is  meant  by  most  of  the  courts  when  thcv 
say  that  it  is  the  duty  of  the  judge  to  in- 
form the  jury  if  they  find  the  facts  to  be 
proved,  and  the  inferences  to  be  warranted 
by  such  facts,  that  the  same  do  or  do  not 
amount  to  probable  cause,  so  as  thereby  to 
leave  the  question  of  fact  to  the  jury  and 
the  abstract  question  of  law  to  the  judge. 
Panton  v.  Williams,  1  Gale  &  D.  504,  2  Q. 
B.  169,  10  U  J.  Exch.  N.  S.  545:  Bulkelev 
V.  Keteltas,  6  N.  Y.  384;  1  Hill,  Torts, 
438-444,  and  cases  cited.  To  instruct  the 
jury  that  if  they  find  from  the  evidence 
that  the  defendant  had  probable  cause 
(without  stating  what  constitutes  probable 
cause  in  law)  to  institute  the  criminal 
proceedings  against  the  plaintiff,  they 
should  find  for  defendant;  or  the  converse 
of  it,  whereby  the  question  of  probable 
cause  as  a  fact  is  left  to  the  jury, — is  right- 
ly held  by  all  the  atithorities  to  be  erro- 
neous. Let  us  now  turn  from  these  general 
observations  to  the  particular  case  before 
us.  The  instructions  are  too  long  for  inser- 
tion  at   length   in   this   opinion.     We  can 


SIMMOKS  T.  GARDNER. 


33 


only  copy  those  which  are  the  leading  in- 
structions, and  bearing  directly  upon  the 
question  of  probable  cause,  remarking  that 
the  others  are  perfectly  in  accord  and  con- 
sistent with  them.  'Probable  cause  is  a 
reasonable  ground  of  suspicion,  supported 
by  circumstances  sufficiently  strong  in 
themselves  to  warrant  a  cautious  man  in 
the  belief  that  the  person  accused  is  guilty 
of  the  offense  charged.'  The  burden  is  on 
the  plaintiff  to  show  affirmatively,  by  cir- 
cumstances or  otherwise,  that  the  defendant 
had  no  ground  for  the  prosecution — no  such 
reasonable  ground  for  suspicion,  sufficiently 
strong  in  itself — ^as  to  warrant  a  cautious 
man  in  believing  that  the  plaintiff  was 
guilty  of  the  offense  charged.  You  cannot 
infer  want  of  probable  cause  from  malice. 
If  you  find  that  the  defendant,  previous  to 
the  commencement  of  the  prosecution,  be- 
lieved the  plaintiff  to  be  an  honest  man; 
and  find  that  the  plaintiff  and  defendant, 
just  before  the  taking  of  the  pup  in  ques- 
tion by  the  plaintiff,  disputed  as  to  whether 
or  not  the  plaintiff  was  entitled  to  the  pup, 
the  plaintiff  claiming  that  he  was,  and  the 
defendant  denying  it;  and  further  find  that 
defendant  knew,  when  he  commenced  the 
prosecution,  that  plaintiff  had  taken  said 
pup  under  a  claim  of  right,  and  that  he 
took  it  openly,  and  not  secretly,  in  the 
daytime,  and  without  other  suspicious  cir- 
cumstances,— such  facts  would  be  evidence 
of  want  of  probable  cause.  If,  on  the  other 
hand,  you  find  that  the  plaintiff  took  the 
pup  in  question  secretly  and  without 
the  knowledge  of  Brown,  and  concealed  the 
same;  and  that  such  taking  was,  without 
any  claim  of  right,  known  to  Brown;  and 
find  that  those  facts  alone  were  known  to 
Brown;  and  that  Brown  made  a  reasonable 
effort  to  ascertain  the  facts  of  the  case,  and 
learned  only  the  above ;  and  find  that  Brown 
really  believed  that  Shaul  had  stolen  the 
pup, — such  facts  would  constitute  probable 
cause.  The  question  of  probable  cause  does 
not  depend  on  the  question  whether  Shaul 
was  guilty  in  point  of  fact,  nor  whether 
Brown,  in  fact,  believed  him  guilty;  but 
the  question  is,  Were  the  facts  and  circum- 
stances, within  Brown's  knowledge  and 
upon  which  he  acted,  sufficient  in  them- 
selves to  raise  a  reasonable  ground  of  sus- 
picion in  the  mind  of  an  ordinarily  cautious 
man;  and  did  Brown  believe  Shaul  guilty? 
It  will  be  seen  by  these  instructions  that 
the  court  gave  to  the  jury  the  definition  or 
legal  statement  of  what  constitutes  proba- 
ble cause  in  law,  substantially  as  given  by 
Mr.  Justice  Washington  in  Munns  v.  De 
Nemours,  3  Wash.  C.  C.  31,  Fed.  Cas.  No. 
9,926;  found  also  in  1  Am.  I>ead.  Cas. 
(Hare  &  W.)  200,  which  has  been  often 
approved.  And  the  court  also  informed  the 
jury  that,  if  they  found  certain  facts 
proved,  such  facts  would  show  the  want  of 
probable  cause;  and  if  they  found  certain 
other  facts  proved,  such  facts  would  consti- 
tute probable  cause.  The  court,  therefore, 
complied  with  both  phases  of  the  rule  as 
laid  down  in  the  various  adjudicated  cases 
found  in  the  reports,  and  stated  the  re- 
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spective  rules  substantially  correct.  See 
the  case,  following  this,  of  Smith  v.  How- 
ard, 28  Iowa,  61." 

In  Krehbiel  v.  Henkle,  142  Iowa,  677, 
121  N.  W.  378,  the  court  said:  "True, 
evidence  of  malice  and  want  of  probable 
cause  for  the  prosecution  must  be  shown  in 
order  to  sustain  a  recovery  of  damages,  but 
the  question  as  to  the  existence  of  these 
elements  of  the  case  is  ordinarily  one  for 
the  jury  to  determine  from  a  consideration 
of  all  the  facts  and  circumstances.  While 
the  court  may  instruct  the  jury  what  acts 
will  or  will  not  constitute  probable  cause, 
the  question  whether  those  facts  have  been 
shown  remains  for  the  decision  of  the  jury, 
except  only  in  those  cases  where  the  testi- 
mony is  so  clear  and  undisputed  that  all 
reasonable  minds  must  agree  in  reaching 
the  same  conclusion  therefrom.  Center  v. 
Spring,  2  Iowa,  393.  Such  is  not  the  case 
presented  by  the  record  before  us.  ITie 
evidence  tends  very  clearly  to  show  both 
malice  and  want  of  probable  cause;  and  if 
the  jury  believed  the  statements  of  the  vnt- 
nesses  to  be  true,  as  it  could  rightfully 
have  done,  a  verdict  for  appellant  was  in- 
evitable." 

And,  citing  this  case,  the  court  in  Wilson 
V.  Thurlow,  156  Iowa,  656,  137  N.  W.  956, 
said:  "Except  where  the  evidence  is  so 
clear  and  undisputed  that  all  reasonable 
minds  must  reach  the  same  conclusion 
therefrom,  the  question  whether  there  was 
or  was  not  probable  cause  must  be  deter- 
mined by  the  jury.  .  .  .  There  was  evi- 
dence in  this  case  from  which  the  jury 
might  [rightly  1  have  concluded  that  the 
defendants  did  not  exercise  the  degree  of 
care  required  by  the  law,  and  that  the 
charge  was  recklessly,  made." 

In  passing  upon  this  question,  the  court 
in  Atchison,  T.  &  S.  F.  R.  Co.  v.  Allen,  70 
Kan.  743,  79  Pac.  648,  reviewing  a  number 
of  authorities,  said:  "The  contention  of 
plaintiff  in  error  under  the  assignment  re- 
ferred to  is  that  the  trial  court  in  effect 
left  it  to  the  jury  to  decide  what  facts 
would  authorize  the  conclusion  that  there 
was  or  was  not  probable  cause  for  the 
arrest  of  Allen,  instead  of  confining  them 
to  a  determination  of  what  the  facts  were 
under  the  evidence,  and  declaring  as  a 
matter  of  law  that  probable  cause  was  or 
was  not  shown,  according  to  what  the  facts 
might  be  found  to  be.  There  was  testimony 
that  the  railway  company's  depot  had  been 
broken  into  and  a  quantity  of  bottled 
whisky  stolen  from  it;  that  on  the  next 
morning  Allen  had  a  bottle  of  whisky 
which,  from  its  appearance,  might  have 
been  a  part  of  the  stolen  property,  although 
by  no  means  fully  identified  as  such;  that 
Allen  had  told  Harmon  that  he  had  obtained 
the  liquor  from  one  Ed.  Kinney  on  the  day 
before  the  burglary  as  part  payment  on  an 
account;  that  he  had  told  another  person 
that  he  had  obtained  it  after  the  burglary; 
that  what  seemed  to  be  a  part  of  the  stolen 
goods  was  afterward  found  in  a  livery 
stable  where  Allen  kept  his  horses;  that 
these  matters,   and   perhaps  also  the  fact 
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that  Kinney  denied  having  furnished  any 
liquor  to  Allen,  were  communicated  to  Har- 
mon before  he  swore  to  the  complaint. 
There  were  other  items  of  evidence  affecting 
the  question  of  probable  cause,  but  this 
statement  is  sufficiently  full  for  the  pur- 
poses of  the  present  discussion.  The  court 
did  not  in  so  many  words  submit  to  the 
jury  unreservedly  the  broad  general  ques- 
tion whether  or  not,  under  all  the  evidence, 
probable  cause  for  the  prosecution  had  been 
established;  but  in  the  enumeration  of  the 
questions  of  fact  to  be  jessed  upon  in  ar- 
riving at  a  conclusion  m  that  regard,  it 
included  (with  others  of  the  same  char- 
acter ) ,  first,  whether  an  ordinarily  cautious 
and  prudent  man,  having  the  information 
that  came  to  Harmon  before  he  instituted 
the  prosecution  against  Allen,  would  have 
believed  that  the  liquor  shown  to  have  been 
in  Allen's  possession  on  the  morning  after 
the  larceny  was  a  part  of  the  stolen  prop- 
erty; and,  second,  whether  an  ordinarily 
cautious  and  prudent  man,  under  the  cir- 
cumstances shown,  would  have  been  satis- 
fied from  Allen's  statement  or  explanation 
that  he  came  by  it  rightfully.  Tlie  inquiry 
presented  is  whether  this  constituted  an 
infraction  of  the  rule  that  in  actions  for 
malicious  prosecution  it  is  for  the  jury  to 
determine  only  what  facts  are  proved,  and 
for  the  court  to  say  whether  or  not  they 
amount  to  probable  cause.  The  courts  are 
substantially  unanimous  in  recognizing, 
theoretically  at  least,  the  existence  of  such 
a  rule  (Atchison,  T.  k  S.  F.  R.  Co.  v. 
Smith,  60  Kan.  4,  55  Pac.  272;  Drumm  v. 
Cessnum,  58  Kan.  331,  49  Pac.  78;  19  Am. 
&  £ng.  £nc.  Law,  2d  ed.  669;  33  Century 
Dig.  cols.  2003-2005).  But  variations  in 
its  practical  application  have  produced  a 
singular  confusion  in  the  authorities.  For 
illustration,  in  Heyne  v.  Blair,  62  N.  Y. 
19,  a  majority  of  the  judges  say  that  even 
if  there  is  no  dispute  in  the  evidence,  if  the 
facts  shown  are  capable  of  different  infer- 
ences, the  question  of  the  existence  of  prob- 
able cause  is  for  the  jury,  adding:  ^uch 
is  the  rule  in  all  questions  of  the  like  char- 
acter, and  there  is  no  reason  why  this  class 
of  action  should  form  an  exception  to  the 
rule.*  On  the  other .  hand,  in  Driggs  v. 
Burton,  44  Vt.  146,  it  was  said  in  a  care- 
fully considered,  and,  as  we  think,  a  sound 
opinion:  'What  constitutes  probable 
cause  in  these  actions  is  a  question  of  law 
for  the  court.  All  inferences  to  be  drawn 
from  facts,  undisputed  or  found  by  the 
jury  to  exist,  are  upon  this  subject  infer- 
ences of  law,  and  not  of  fact,  and  are  to 
be  drawn  by  the  court,  and  not  by  the 
jury.  This  rule  is  peculiar  to  this  class  of 
actions,  and  has  been  long  established,  and 
is  well  fotmded  upon  sound  reasons  and 
good  authority."  The  defendant  in  error 
cites  Johnson  v.  Miller,  69  Iowa,  566,  58 
Am.  Rep.  231,  29  N.  W.  743,  in  which  it 
was  said:  'When  the  prosecution  was  com- 
menced, then,  the  defendants  knew  ( 1 )  that 
the  property  had  been  stolen  by  some  per- 
son ;  ( 2 )  that  by  the  plaintiff's  own  admis- 
sion he  had  the  stolen  property  in  his  pos- 
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session  soon  after  the  larceny;  and  (3) 
that  he  claimed  to  have  acquired  the  pos- 
session of  it  by  purchase  from  the  man 
Smith.  That  the  first  two  facts,  standing 
alone,  would  have  afforded  probable  cause 
for  instituting  the  prosecution,  cannot  be 
denied;  but  it  is  equally  apparent  that,  if 
plaintiff's  story  in  explanation  of  his  pos- 
session of  the  property  is  true,  no  ground 
for  the  prosecution  existed.  The  question, 
then,  whether  there  was  probable  cause  de- 
pendis  upon  whether  the  facts  and  circum- 
stances of  the  transaction,  as  they  were 
known  and  understood  by  the  defendants, 
would  have  warranted  an  ordinarily  prudent 
and  cautious  man  in  the  belief  that  plain- 
tiff's story  as  to  how  he  acquired  the  pos- 
session was  false.  The  answer  to  the  ques- 
tion depends,  then,  upon  the  conclusion  or 
deduction  which  should  be  drawn  from  the 
numerous  facts  and  circumstances  of  the 
case,  and  we  think  it  was  the  province  of 
the  jury  to  draw  that  conclusion.  The 
court  could  not  say,  as  a  matter  of  law, 
that  the  story  was  so  unreasonable  or  im- 
probable as  to  be  unworthy  of  belief.  It 
was  properly  left  to  the  jury,  and  we  cannot 
interfere  with  their  finding.'  If  this  case 
be  accepted  as  an  authority,  it  justifies  the 
instructions  given  by  the  trial  court;  but 
we  do  not  think  it  consistent  with  the  rule 
referred  to,  which  ordinarily  is  oiforced  in 
Iowa  as  well  as  elsewhere.  See  Erb  v.  Ger- 
man American  Ins.  Co.  112  Iowa,  357,  83 
N.  W.  1053.  As  indicated  in  the  quotation 
given,  under  the  circumstances  there  pres- 
ent the  question  whether  the  person  arrested 
was  guilty  was  narrowed  down  to  the  ques- 
tion whether  his  story  as  to  how  he  came 
by  the  stolen  property  was  false.  If  the 
circumstances  warranted  an  ordinarily  pru- 
dent and  cautious  person  in  believing  that 
his  story  was  untrue,  then  they  warranted 
such  a  person  in  believing  that  he  was 
guilty  of  the  theft,  and  there  was  probable 
cause  for  his  prosecution  (19  Am.  &  Eng. 
Enc.  Law,  2d  ed.  657,  659).  In  allowing 
the  jury  to  determine  whether  a  man  of 
ordinary  prudence  and  caution  would  have 
believed  the  story  told  by  the  person  ac- 
cused, the  court  permitted  them  to  decide 
whether  probable  cause  existed  for  his  ar- 
rest. There  is  an  intimation  in  the  lan- 
guage quoted  that  the  case  is  to  be  distin- 
guished from  those  in  which  it  is  held  that 
the  question  as  to  what  facts  will  constitute 
probable  cause  is  one  of  law,  upon  the 
ground  that  deductions  are  required  to  be 
made  from  numerous  circumstances.  This 
consideration,  however,  will  not  serve  for 
that  purpose.  If  the  court  can  declare 
that  certain  admitted  or  proved  facts  do 
or  do  not  amount  to  probable  cause  only 
in  case  they  are  of  such  character  that 
reasonable  men  cannot  differ  as  to  the  con- 
clusions to  be  drawn  from  them,  then  there 
is  no  difference  in  that  regard  between  this 
class  of  cases  and  any  other;  for  in  any 
litis^ation  where  the  facts  are  not  disputed 
and  admit  of  but  one  inference,  nothing  re- 
mains but  for  the  court  to  declare  their 
legal   effect.     But  the   rule  referred  to  is 
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peculiar  to  actions  lor  maliciouB  proBecu- 
tion.  It  Ib  said  to  be  based  upon  'consid- 
erations of  public  policy,  in  view  of  the 
importance  of  not  discouraging  public  pros- 
ecutions' (Burton  v.  St.  Paul,  M.  A  M.  R. 
Co.  33  Minn.  192,  22  N.  W.  300),  although 
the  early  English  cases,  in  which  it  was 
first  declared,  seem  to  assume  that  a  ques- 
tion as  to  what  evidence  affords  reasonable 
grounds  for  a  criminal  charge  is  intrin- 
sically one  to  be  decided  by  a  judge  rather 
than  by  a  jury.  Its  effect  is  to  reserve  to 
the  court  the  fimction  of  determining  the 
probative  effect  of  the  matters  known  to 
the  complaining  witness  bearing  upon  the 
guilt  of  the  person  he  accuses.  Under  its 
operation  it  is  for  the  jury  to  say  what 
facts  were  known  to  the  complaining  wit- 
ness,  but  not  what  conclusions  a  reasonable 
man  would  draw  from  such  facts.  That  is 
exclusively  the  province  of  the  court.  Tliese 
considerations  are  determinative  of  the  case 
at  bar.  Their  force  is  perhaps  more  ob- 
vious here  than  in  the  Iowa  case  commented 
upon.  Allen  did  not  admit  that  he  had 
possession  of  a  part  of  the  stolen  liquor 
and  attempt  to  eicplain  the  fact.  He  as- 
serted that  what  liquor  he  had  was  ob- 
tained before  the  burglary.  If  his  state- 
ment was  true,  the  liquor  in  his  possession 
could  not  have  been  a  part  of  the  stolen 
property.  If  the  liquor  was  a  part  of  the 
stolen  property  the  statement  could  not  be 
true.  Therefore,  if  the  circumstances 
known  to  Harmon  were  sufficient  to  satisfy 
an  ordinarily  cautious  and  prudent  man 
that  the  liquor  which  Allen  had  on  the 
morning  after  the  burglary  was  a  part  of 
that  taken  from  the  depot,  they  were  suffi- 
cient to  satisfy  such  a  man  that  Allen's 
story  as  to  how  he  came  by  it  was  untrue, 
and  that  he  was  guilty  of  the  offense 
charged;  or,  in  other  words,  they  were 
sufficient  to  constitute  probable  cause  for 
hia  prosecution.  Consequently,  in  submit- 
ting to  the  jury  the  question  whether,  under 
all  the  evidence,  the  facts  known  to  Har- 
mon would  have  satisfied  a  reasonably  pru- 
dent man  that  Allen  did  have  some  of  the 
stolen  property  in  his  possession,  and  the 
question  whether  such  a  man  would  have 
accepted  Allen's  story  as  true,  the  court  in 
effect  left  it  to  them  to  determine  whether, 
under  all  the  evidence  as  they  might  view 
it,  there  was  probable  cause  for  Allen's 
arrest.  This  was  a  violation  of  the  rule 
stated,  and  requires  a  reversal  of  the  judg- 
ment." 

In  Bulkeley  v.  Keteltas,  6  N.  Y.  387, 
reversing  4  Sandf.  450,  the  court  in  effect 
said:  Where  there  is  no  dispute  about  the 
facts,  the  question  of  the  want  of  probable 
cause  is  for  the  determination  of  the  court. 
Where  the  facts  are  controverted  or  doubt- 
ful, whether  they  are  proved  or  not  belongs 
to  the  jury  to  decide,  or,  in  other  words, 
whether  the  circumstances  alleged  are  true 
is  a  question  of  fact;  but,  if  true,  whether 
they  amount  to  probable  cause  is  for  the 
court.  So,  if  the  judge  supposes  that  the 
truth  of  the  facts  sworn  to  admits  of  a 
doubt,  he  should  express  his  opinion  on  the 
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law  arising  upon  those  facts,  if  proved,  and 
then  submit  to  the  jury  the  question  wheth- 
er they  are  credibly  proved  or  not. 

The  same  doctrine  is  stated  in  Carpenter 
V.  Shelden,  5  Sandf.  77,  in  these  words: 
"That  the  question  of  probable  cause  upon 
a  given  state  of  facts  is,  in  all  cases,  a 
question  of  law,  and  that  the  judge,  there- 
fore, erred  in  submitting  it  to  the  jury  to 
determine  whether  the  facts  and  circum- 
stances in  evidence  afforded  the  defendants 
reasonable  grounds  for  believing  that  the 
plaintiff  was  guilty  of  the  offenses  which 
they  laid  to  his  charge;  this  was  calling 
upon  the  jury  not  merely  to  pass  upon  the 
evidence,  but  to  determine  a  question  which 
the  judge  was. himself  bound  to  decide." 

And  again  in  Bulkelev  v.  Smith,  2  Duer, 
261,  the  court  said:  *'ln  an  action  for  a 
malicious  prosecution,  if  the  judge  is  of 
opinion  that  the  facts  admitted  or  clearly 
established  are  not  sufficient  to  prove  a 
want  of  probable  cause,  he  must  either 
nonsuit  the  plaintiff,  or  instruct  the  jury 
to  find  their  verdict  for  the  defendant;  but 
if  the  facts  upon  which,  in  his  judgment, 
the  question  depends  are  rendered  doubtful 
by  the  evidence,  he  must  instruct  the  jury 
that  if  the  facts  shall  be  found  by  them  in 
a  certain  manner,  they  do  or  do  not 
amount,  as  the  case  may  be,  to  a  want  of 
probable  cause,  and  consequently  will,  or 
will  not,  entitle  the  plaintiff  to  ike  verdict 
which  he  seeks.  If,  instead  of  such  a  di- 
rection, he  leaves  it  to  the  jury  to  deter- 
mine not  only  whether  the  facts  alleged  by 
the  plaintiff  are  true,  but  whether,  ii  true, 
they  prove  a  want  of  probable  cause,  he 
adjures  his  own  functions,  and  commits  a 
fatal  error.  We  deem  it  unnecessary  to 
refer  to  any  cases  in  the  English  reports,' 
or  in  our  own,  in  support  of  these  posi- 
tions, since,  could  we  have  been  justified 
in  considering  the  law  as  previously  doubt- 
ful, we  are  bound  to  regard  it  as  now 
settled  by  the  recent  decision  of  the  court 
of  appeals  reversing  the  judgment  of  this 
court,  and  ordering  a  new  trial,  in  the  very 
case  that  is  now  before  us.  The  ground  of 
this  reversal  was  that  the  judge  told  the 
jury  that  it  was  their  province  to  deter- 
mine whether  the  facts  and  circumstances 
in  evidence  did  or  did  not  establish  the 
want  of  probable  cause,  thus  leaving  the 
whole  matter  to  their  determination,  in- 
stead of  expressing  his  own  opinion  as  to 
the  conclusion  of  law  to  be  drawn  from  the 
facts,  as  alleged  by  the  plaintiff,  should  the 
jury  believe  them  to  be  proved.  Bound  as 
we  are  by  this  decision,  we  are  constrained 
to  say  that  the  charge  of  the  presiding 
judge  upon  the  last  trial  was  just  as  erro- 
neous as  that  which  led  to  the  reversal  of 
our  former  judgment,  as  from  the  terms  in 
which  it  was  expressed,  it  necessarily  in- 
volved the  submission  to  the  jury  of  the 
question  of  probable  cause,  and  was  not 
limited  to  the  facts  upon  which  the  ques- 
tion depended.  He  instructed  the  jury 
that  they  were  to  consider  and  determine 
whether  the  facts  and  circumstances  known 
to  the  defendants  were  reasonable  grounds' 
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for  their  believing  that  the  charge  which 
they  made  against  the  plaintiff  was  true, 
and  we  are  unable  to  make  a  distinction 
between  the  existence  or  nonexistence  oi 
reasonable  grounds  of  belief,  and  the  ex- 
istence or  want  of  a  probable  cause.  There 
is  a  difference  in  the  form  of  expression, 
bat  none  in  the  meaning,  since  the  existence 
of  reasonable  grounds  for  believing  a 
charge  to  be  true  is,  in  realty,  no&ing 
more  than  a  legal  definition  of  a  probable 
cause  for  making  it.  In  deciding  that  there 
were  no  reasonable  groimds  of  belief,  a 
jury,  of  necessity,  decides  that  there  was 
a  want  of  probable  cause.  The  charge  of 
the  judge,  therefore,  amounted  to  no  more 
than  the  definition  which  the  law  gives  of 
probable  cause,  and  permitted  the  jury,  in 
.the  exercise  of  their  own  judgment,  to 
apply  the  definition  to  the  facts  of  the 
case, — that  is,  permitted  them  to  determine 
whether  the  facts  which  they  might  con- 
sider to  be  proved,  did  or  did  not  amount 
to  a  want  of  probable  cause.  It  was  be- 
cause this  question  upon  the  first  trial  was 
decided  by  the  jury,  and  not  by  the  judge, 
that  our  former  judgment  was  reversed. 
The  judge,  in  the  charge  before  us,  also 
submitted  to  the  jury,  as  a  material  ques- 
tion, whether  the  defendants  themselves  be- 
lieved the  charge  against  the  plaintiff  to  be 
true  when  they  preferred  it;  and  it  is  not 
impossible,  nor  improbable,  that  it  was 
upon  the  ground  of  the  disbelief  of  the  de- 
fendants that  the  jury  founded  their  ver- 
dict. We  apprehend,  however,  that  when 
in  an  action  for  a  malicious  prosecution  the 
existence  of  facts  constituting  a  probable 
cause  is  admitted  or  established,  the  pre- 
sumption of  law  is  that  the  defendant  en- 
tertained and  acted  upon  the  belief  which 
the  circumstances  within  his  knowledge 
justified  him  in  holding:  nor  have  we  found 
a  single  case  in  which,  under  these  circum- 
stances, the  question  of  the  actual  belief  of 
the  defendant  has  been  submitted  to  the 
decision  of  the  jury.  We  do  not  say  that 
cases  may  not  arise  in  which  this  submis- 
sion of  the  question  might  be  eminently 
proper,  but  we  are  clearly  of  opinion  that 
this  can  only  happen  when  the  presumption 
of  law,  to  which  we  have  adverted,  is  met 
and  repelled  by  affirmative  proof  on  the 
part  of  the  plaintiff.  Vide  Carpenter  v. 
Shelden,  5  Sandf.  97.  In  the  present  case, 
if  the  defendants  did  not  believe  the  charge 
which  they  made  against  the  plaintiff,  they 
were  guilty,  in  the  affidavits  upon  which 
the  charge  was  founded,  of  wilful  and  de- 
liberate perjury;  and  looking  at  all  the 
evidence  in  the  case,  it  seems  to  us  it 
would  be  monstrous  to  say  that  the  jury 
could  be  justified  in  drawing  such  a  con- 
clusion, and  if  not  warranted  to  draw  the 
conclusion,  the  question  involving  it  ought 
not  to  have  been  submitted  to  their  deter- 
mination." 

But  while  quite  a  number  of  the  New 
York  decisions  on  this  question,  especially 
the  earlier  ones,  thus  hold  very  clearly,  it 
seems,  to  the  rule  sustained  by  the  great 
weight  of  authority,  to  which  they  are 
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cited,  many  others,  however,  and  more  par- 
ticularly those  since  Heyne  v.  Blair,  62 
N.  Y.  19,  appear  to  sustain  the  contrary 
doctrine  announced  in  that  case,  that  when 
the  facts  are  disputed,  or  though  undis- 
puted, are  susceptible  of  confiicting  infer- 
ences as  to  probable  cause,  that  question 
is  one  of  fact  for  the  jury.  Cases  to  this 
effect  are:  Hazzard  v.  Flury,  120  N.  Y. 
223,  24  N.  E.  194;  Wass  v.  Stephens,  128 
N.  Y.  123,  28  N.  E.  21 ;  Rawson  v.  Lqafgett, 
184  N.  Y.  504,  77  N.  E.  662,  reversing  97 
App.  Div.  416,  90  N.  Y.  Supp.  6;  Hall  v. 
Kehoe,  28  N.  Y.  S.  R.  357,  8  N.  Y.  Supp. 
176;  Collins  V.  Manning,  32  N.  Y.  S.  R. 
998,  10  N.  Y.  Supp.  658,  and  see  first 
appeal  in  1  N.  Y.  S.  R.  193;  Sprague  v. 
Gibson,  43  N.  Y.  S.  R.  832,  17  N.  Y.  Supp. 
686;  Brounstein  v.  Wile,  47  N.  Y.  S.  R. 
788,  20  N.  Y.  Supp.  204;  Willard  v.  Holmes, 
Booth  &  Haydens,  2  Misc.  303,  21  N.  Y. 
Supp.  998,  reversed  on  other  grounds  in 
142  N.  Y.  492,  37  N.  E.  480;  Grout  v. 
Cottrell,  50  N.  Y.  S.  R.  829,  22  N.  Y. 
Supp.  336;  Griffin  v.  Keeney,  27  App.  Div. 
492,  50  N.  Y.  Supp.  721;  Hodges  v.  Rich- 
ards, 30  App.  Div.  168,  51  N.  Y.  Supp. 
869;  Costigan  v.  Metropolitan  L.  Ins.  Co. 
39  App.  Div.  644,  57  N.  Y.  Supp.  177; 
Langley  v.  East  River  Gas  Co.  41  App. 
Div.  470,  58  N.  Y.  Supp.  992;  Kutner  v. 
Fargo,  34  App.  Div.  317,  54  N.  Y.  Supp. 
332;  Dann  v.  Wormser,  38  App.  Div.  460, 
56  N.  Y.  Supp.  474;  Bankell  v.  Weinacht, 
99  App.  Div.  316,  91  N.  Y.  Supp.  107; 
Scott  V.  Dennett  Surpassing  Coffee  Co.  51 
App.  Div.  321,  64  N.  Y.  Supp.  1016;  Fet- 
zer  V.  Burlew,  114  App.  Div.  650,  99  N. 
Y.  Supp.  1100;  Krasnow  v.  Singer  Mfg. 
Co,  115  App.  Div.  59,  100  N.  Y.  Supp.  591; 
Orefice  v.  Savarese,  61  Misc.  88,  113  N. 
N.  Supp.  175;  Parr  v.  Loder,  97  App.  Div. 
218,  89  N.  Y.  Supp.  823,  appeal  dismissed  in 
180  N.  V.  531,  72  N.  E.  1146,  and  182 
N.  Y.  509,  74  N.  E.  1121;  Brown  v.  Small- 
wood,  86  App.  Div.  70,  83  N.  Y.  Supp. 
415;  Hamilton  v.  Davey,  28  App.  Div.  457, 
51  N.  Y.  Supp.  88;  Mills  v.  Erie  R.  Co. 
63  Misc.  278,  113  N.  Y.  Supp.  641;  Brown 
V.  McBride,  24  Misc.  235,  52  N.  Y.  Supp. 
620;  Spilker  v.  Abrahams,  133  App.  Div. 
226,  117  N.  Y.  Supp.  376;  Russell  v.  Rhine- 
hart,  137  App.  Div.  843,  122  N.  Y.  Supp. 
539 ;  Ericson  v.  Edison  Electric  Illuminating 
Co.  59  App.  Div.  612,  68  N.  Y.  Supp.  1044, 
affirming  31  Misc.  379,  64  N.  Y.  Supp.  498. 
And  see  also  the  cases  cited  infra,  in  con- 
nection with  the  Heyne  Case,  which  is 
there  quoted  in  part.  And  see  Sweet  v. 
Smith,  42  App.  Div.  502,  59  X.  Y.  Supp, 
404,  holding  that  the  question  of  probable 
cause  should  have  been  submitted  to  the 
jury. 

So,  in  Wass  v.  Stephens,  128  N.  Y.  124, 
28  N.  E.  21,  the  court  said:  "The  question 
of  probable  cause  may  be  a  question  of  law 
for  the  court,  or  of  fact  for  the  jury,  de- 
pending upon  the  circumstances.  If  the 
facts  are  undisputed  and  admit  of  but  one 
inference,  the  question  is  one  of  law;  if 
disputed,  or  if  capable  of  opposing  infer- 
ences, the  question  is  for  the  jury." 
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And  in  Collins  y.  Manning,  32  N.  Y.  8. 
R.  998,  10  N,  Y.  Supp.  658,  where  the 
defendant's  appeal  prevailed  "because  the 
trial  judge  took  the  question  of  probable 
cause  away  from  the  jury,  and  decided  it 
himself  as  a  question  of  law,''  the  court  said : 
''In  a  suit  for  malicioUs  prosecution,  where 
the  facts  are  undisputed  and  admit  of  only 
one  inference  as  to  the  existence  of  probable 
cause  for  the  action  of  the  prosecutor, 
the  question  is  a  question  of  law,  to  be 
determined  by  the  court;  but  it  becomes 
a  question  of  fact,  to  be  passed  upon  by  the 
jury,  when  the  facts  are  in  dispute,  or 
when,  even  though  there  may  be  no  dispute 
as  to  the  facts,  they  will  reasonably  sustain 
different  inferences,  leading  some  minds  to 
the  conclusion  that  there  was,  and  others 
to  the  conclusion  that  there  was  not,  prob- 
able cause  for  instituting  the  prosecution 
which  is  the  subject  of  complaint.'' 

In  Bacon  v.  Towne,  4  Gush.  217,  the 
court  said :  "The  court  are  of  opinion  that 
the  judge,  at  the  trial,  should  have  some- 
what more  distinctly  directed  the  jury 
what  leading  facts,  or  classes  of  facts,  if 
proved  to  the  satisfaction  of  the  jury, 
would  constitute  reasonable  and  probable 
cause  for  the  prosecution,  and  what  would 
not,  leaving  the  facts  and  the  inferences  to 
be  drawn  from  them  to  be  found  by  the 
jury.  The  judge  declined  so  to  instruct 
the*  jury,  but  instructed  them  that  the  evi- 
dence might  be  considered  as  tending  to 
establish  these  propositions  or  facts:  <1) 
An  intent  or  motive  in  the  plaintiff  to 
commit  the  crime;  (2)  guilty  conduct,  or 
acts,  or  knowledge  of  the  plaintiff;  (3) 
that  the  fire  was  the  act  of  an  incendiary; 
and  that  if  they  found  any  two  of  these 
propositions  proved,  they  would  constitute 
probable  cause,  but  that  neither  alone  would 
be  sufficient.  We  are  of  opinion  that  this 
direction  was  not  correct  in  matter  of  law. 
It  is  very  questionable  whether,  if  the 
plaintiff  had  a  motive  to  bum  his  factory, 
and  it  was  true  that  the  factory  was  wil- 
fully burnt,  it  would  be  sufficient  to  raise 
a  strong  suspicion  against  the  plaintiff, 
without  some  further  evidence  to  fix  the 
charge  on  him.  But  further,  guilty  con- 
duct, acts,  and  knowledge,  alone,  if  they 
were  of  such  a  nature  as  to  make  them 
bear  upon  this  particular  charge  of  burn- 
ing his  factory,  such  as  manifestations  of 
conscious  guilt,  obscure  and  equivocal  ad- 
missions, futile  attempts  to  attribute  the 
fire  to  other  causes,  and  the  like,  might  be 
alone  sufficient  to  raise  that  belief  or  sus- 
picion which  would  amount  to  probable 
cause.  But  guilty  knowledge,  acts,  and 
conduct,  if  they  did  not  lead  to  a  belief  of 
the  plaintiff's  guilt  of  this  particular 
charge,  would  not  alone,  or  with  either  of 
the  other  hypothetical  cases,  amount  to 
proof  of  probable  cause.  In  order  to  enable 
the  jury  to  pass  upon  the  facts  in  question, 
and  the  court  to  oecide  whether  in  law,  if 
proved,  they  would  constitute  probable 
cause,  the  evidence  tending  to  prove  the 
prominent  facts  of  the  particular  case 
should  have  been  distinctly  laid  before  the 
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jury,  with  a  more  specific  direction  as  to 
the  law.  Panton  v.  Williams,  2  Q.  B.  169, 
1  Gale  &  D.  504,  10  L.  J.  Exch.  N.  S. 
545." 

In  Mitchell  v.  Wall,  111  Mass.  492,  the 
court  said:  "Whether  there  was  probable 
cause,  in  cases  of  this  kind,  is  a  question  of 
law  upon  the  evidence,  provided  the  facts 
are  ascertained.  But  where  the  evidence 
is  contradictory,  the  court  will  submit  the 
question  to  the  jury,  with  instructions 
adapted  to  the  facts  which  they  shall  find 
to  be  proved.  Kidder  v.  Parkhurst,  3 
Allen,  393.  The  defendant  justifies  his 
proceedings  on  the  ground  of  an  honest  mis- 
take, resulting  from  an  alleged  strong -per- 
sonal resemblance  between  the  plaintiff  and 
the  real  offender.  But  the  existence  of  any 
such  resemblance  was  a  controverted  fact. 
There  was  evidence,  also,  which  had  some 
tendency  to  show  that  such  information  was 
furnished  as  to  the  plaintiff's  general  good 
character,  and  that  such  circumstances 
were  pointed  out  as  to  his  personal  ap- 
pearance, as  to  render  it  doubtful,  as  a 
matter  of  fact,  whether  the  defendant  w^as 
acting  upon  such  reasonable  grounds  of  be- 
lief as  to  justify  him  for  the  purposes  of 
this  trial,  or  whether,  on  the  other  hand,  his 
conduct  was  reckless,  unreasonable,  and 
without  probable  cause.  This  was  a  ques- 
tion of  fact,  and  was  submitted  to  the  jury 
with  proper  instructions." 

And  it  was  held  in  Londy  v.  Driscoll, 
175  Mass.  426,  56  N.  E.  698,  where  there 
was  evidence  looking  to  two  conclusions, 
that  the  credibility  of  the  evidence,  and 
the  facts  to  be  drawn  from  it,  were  for  the 
court  who  tried  -the  case  without  a  jury,' 
and  the  question  of  probable  cause  was  one 
of  fact. 

And  in  Casavan  v.  Sage,  201  Mass.  547, 
87  N.  E.  893,  where  the  evidence  as  to  prob- 
able cause  was  oonfiicting,  a  request  to 
charge  the  jury,  as  a  matter  of  law,  that 
defendant  acted  on  probable  cause  if  he 
believed  -the  information  communicated  to 
him  by  his  witnesses,  was  properly  refused 
as  being  based  on  a  partial  view  of  the 
evidence. 

But  in  Ellis  v.  Simonds,  168  Mass.  316, 
47  N.  £.  116,  the  defendant  was  held  to 
have  no  ground  for  exception  where  the 
judge  in  effect  instructed  the  jury  that,  if 
the  defendant  acted  in  instituting  the  prose- 
cution with  such  care  and  prudence  as  a 
reasonable  and  ordinarily  prudent  person 
would  have  acted  under  the  circumstances, 
then  they  should  find  that  there  was  prob- 
able cause. 

While  it  is  believed  that  most  of  the 
Missouri  cases  sustain  the  general  rule, 
and  the  rule  prevailing  thereunder  irtated 
in  the  beginning  of  this  section,  there 
nevertheless  seems  to  have  been  at  least 
some  apparent  misapplications  of  the  law. 
In  this  connection  the  court,  in  Thomas 
V.  Smith,  51  Mo.  App.  605,  where  no  in- 
struction was  given  by  the  trial  judge  tell- 
ing the  jury  what  facts  under  the  various 
hypotheses  presented  by  the  evidence  would 
of   would   not   amount   to   probable   cause. 
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said:  'The  law  on  this  question  is  very 
simple,  but  its  application  to  the  individual 
case   is  often   difficult.     In   Hill   v.   Palm, 

38  Mo.  13,  Judge  Wagner  thus  states  the 
law:  The  question  of  probable  cause  is 
composed  of  law  and  fact;  it  being  for  the 
jury  to  determine  whether  the  circum- 
stances alleged  are  true  or  not,  and  for  the 
court  to  determine  whether  they  amount 
to  probable  cause.  It,  therefore,  falls  with- 
in the  province  of  the  jury  to  investigate 
the  truth  of  the  facts  offered  in  evidence, 
and  the  justice  of  the  inference  to  be  drawn 
from  such  facts,  whilst  at  the  same  time 
they  receive  the  law  from  the  court,  that 
according  as  they  find  the  facts  proved  or 
not  proved,  and  the  inferences  warranted 
or  not,  there  was  reasonable  and  probable 
ground  for  the  prosecution  or  the  reverse; 
and  this  rule  holds,  however  complicated 
or  numerous  the  facts  may  be.'  The  learned 
judge,  having  thus  stated  what  has.  un- 
questionably been  the  common-law  rule  all 
the  time,  immediately  proceeds  to  make  a 
seeming  misapplication  of  it  by  saying, 
The  facts  being  contested,  the  court  decided 
rightly  in  leaving  the  matter  with  the  jury, 
with  instructions  as  to  what  constitutes 
probable  cause,'  although  in  that  case  there 
was  not  even  the  vaguest  legal  definition  of 
probable  cause  in  any  of  the  instructions 
given  by  the  court,  much  less  a  submission 
to  the  jury  for  their  finding  of  hypothetical 
facts,  and  the  judgment  of  the  court  there- 
on as  to  whether  such  facts  did  or  did  not 
constitute  probable  cause.  Ever  since  that 
decision  was  made,  the  courts  of  this  state 
were  engaged  in  a  struggle  to  reconcile  in 
some  manner  the  seeming  incongruity  be- 
tween the  statement  of  the  law  in  that  case 
and  its  application  to  the  point  in  judg- 
ment. All  the  decided  cases  since,  with  the 
seeming  exception  of  Meysenberg  v.  Engelke, 
infra,  substantially  concede  this  to  be 
the  rule.  The  question  of  probable  cause 
on  conceded  facts  is  a  pure  question  of  law, 
and  on  disputed  facts  is  likewise  a  question 
of  law,  based  upon  the  hypothetical  finding 
of  the  jury;  yet,  in  the  absence  of  a  re- 
quest by  either  party  that  the  court  do 
charge  the  jury  what  facts,  if  found,  will 
or  will  not  amount  to  probable  cause,  the 
omission  of  the  court  so  to  charge  is  mere 
nondirection,  and  hence  not  error.  It  is 
only  on  this  theory  that  the  judgments  ac- 
tually rendered   in   Callahan   v.   Caffarata, 

39  Mo.  136;  McGarry  v.  Missouri  P.  R.  Co. 
36  Mo.  App.  340,  and  to  some  extent  the 
first  opinion  in  the  case  of  Sharpe  v.  John- 
ston, 59  Mo.  657,  can  be  supported.  It 
is  true  that  in  Meysenberg  v.  Engelke,  18 
Mo.  App.  354,  it  was  held  error  for  the 
court  to  give  an  instruction  on  the  question 
of  probable  cause  in  general  terms,  but 
as  in  that  case  the  defendant  did  ask  prop- 
er instructions  based  upon  an  hypothesis 
of  facts  which  were  refused,  the  point  de- 
cided is  not  in  conflict  with  what  is  here- 
in said.  The  definition  of  probable  cause 
as  an  abstract  legal  proposition  is  correct- 
ly stated  both  in  the  plaintiff's  instruction 
and  that  of  the  defendant,  and,  under  the 
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previous  rulings  in  this  state,  we  would 
not  be  warranted  in  reversing  the  judge- 
ment for  nondirection  on  that  account.  But 
the  refusal  of  the  defendant's  specific  in- 
struction, submitting  the  facts  for  the  find- 
ing of  the  jury  which  the  defendant  claim- 
ed, if  found,  did  constitute  probable  cause, 
was  error.  There  was  evidence  tending  to 
prove  every  element  contained  in  that  in- 
struction, and  its  unusual  length  was  neces- 
sitated by  the  fact  that  the  court  excluded 
the  record  of  the  judgment,  which  set  con- 
clusively at  rest  many  facts  stated  in  that 
instruction.  It  is  true  that  the  plaintiff, 
having  been  discharged  upon  preliminary 
examination  by  the  committing  magistrate, 
could  not,  under  the  rule  stated  arguendo 
in  Brant  v.  Higgins,  10  Mo.  728,  and  ap- 
proved in  Casperson  v.  Sproule,  39  Mo. 
39,  be  nonsuited,  but  that  discharge  raised 
no  question  of  fact.  Its  effect  as  evidence 
was  a  mere  question  of  law,  and  whether 
certain  other  facts,  if  shown,  had  thi^ 
legal  effect  to  overcome  plaintiff's  prima 
facie  case  made  out  by  his  discharge  on 
preliminary  examination  was  a  pure  ques- 
tion of  law.  It  is  our  duty  to  say  whether 
the  facts  stated  in  defendant's  instruction, 
if  found  by  the  jury  to  be  true,  constituted 
probable  cause  in  law  for  the  prosecution. 
We  are  of  opinion  that  they  did,  and,  hence, 
that  the  refusal  of  that  instruction  was 
prejudicial  error." 

In  Meysenberg  ▼.  Engelke,  18  Mo.  App. 
346,  the  court  said:  "This  brings  us  to 
the  next  substantial  question;  namely, 
whether  the  case  was  properly  put  to  the 
jury.  It  is  often  said  in  the  books  that, 
in  actions  for  malicious  prosecution,  the 
question  whether  there  was  probable  cause 
for  instituting  the  prosecution  is  a  ques- 
tion of  law  for  the  court.  This  proposition 
does  not  mean  that  it  is  the  province  of 
the  court  to  decide  upon  conflicting  evi- 
dence whether  there  was,  or  was  not,  such 
probable  cause,  but  that  where  the  evidence 
is  not  conflicting,  or  where  the  facts  are 
conceded,  it  is  the  province  of  the  court  to 
tell  the  jury  whether  the  facts  do  or  do  not 
afford  such  probable  cause.  Where,  as  in 
this  case,  the  evidence  as  to  the  facts  is 
conflicting,  it  is  the  duty  of  the  court  to 
tell  the  jury  whether  the  hypothetical  state 
of  facts  which  the  evidence  of  each  party 
tends  to  prove  does,  or  does  not,*  if  found 
by  them  to  exist,  afford  such  probable 
cause.  As  a  general  rule,  it  is  error  for  the 
court  in  instructing  the  jury  to  submit  a 
question  of  law  to  them  for  determination. 
And,  hence,  in  an  action  for  malicious 
prosecution,  it  is  error  for  the  court  to 
submit  to  the  jury  generally  the  question 
whether  there  was,  or  was  not,  probable 
cause  for  the  prosecution.  This  the  court 
did  in  the  present  case.  The  instructions 
as  here  given  authorized  the  jury  to  decide 
not  only  the  effect  in  law  of  whatever 
knowledge  tiie  defendants  may  have  had  of 
the  plaintiff's  acts,  but  also  the  purely  legal 
question,  whether  the  acts  of  the  plaintiff, 
thus  coming  to  the  knowledge  of  the  defend- 
ants, were  sufficient  to  constitute  an  indict- 
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able  offense.  We  believe  that  no  authorita- 
tive case  can  be  found  in  which  such  an 
instruction,  thus  standing  alone,  has  been 
sustained.  In  Sharpe  v.  Johnston,  60  Mo. 
557,  subsequent  appeal  in  76  Mo.  660,  a 
similar  definition  of  probable  cause  was 
given  to  the  jury,  but  it  was  carefully 
guarded  with  hypotheses  framed  upon  the 
evidence,  informing  the  jury  what  facts,  if 
proved  to  their  satisfaction,  would,  or  would 
not,  be  sufficient  in  law  to  establish  the 
defense.  Such  is  the  general,  and,  beyond 
question,  the  only  safe  practice.  The  pres- 
ent record  abounds  in  material  for  such  ex- 
planatory hypotheses.  The  court  might 
properly  have  supplied  them  of  its  own 
motion,  but  was  not  bound  to  do  so.  When 
ndt  thus  supplied,  their  absence  must  be 
fatal  to  the  instruction  given  in  general 
terms,  beeause  of  its  direct  tendency  to 
mislead  the  jury  as  to  the  nature  of  their 
duties,  in  submitting  to  them  questions 
which  it  is  not  within  their  competency 
to  determine.  Said  the  supreme  court  of 
the  District  of  Columbia  in  Tolman  v. 
Phelps,  3  Mackey,  154:  *It  is  settled  here 
and  everywhere  that  it  is  for  the  court  to 
tell  the  jury  what  facts  would  constitute 
probable  cause.  Substantially,  the  court 
only  told  the  jury  the  rule  of  law,  that 
probable  cause  was  what  a  reasonable,  in- 
telligent man  would  think  justified  him  in 
making  the  charge.  It  is  not  everybody 
who  is  supposed  to  know,  neither  prosecutor 
nor  jury,  what  facts  make  up  a  crime,  and, 
therefore,  it  is  necessary  that  the  court 
should  tell  the  jury  what  facts  justify  a 
person  in  alleging  crime.  The  court  did 
not  follow  that  course,  but  really  gave  the 
jury  to  suppose  that  they  might  examine 
all  that  testimony  and  make  up  their  own 
minds  as  to  what  would  constitute  probable 
cause/  See  also  Hill  v.  Palm,  38  Mo.  22; 
Sharpe  v.  Johnston,  76  Mo.  660;  2  GreenL 
£v.  §  454.  But  for  reasons  which  will  be 
stated  hereafter,  this  error  is  not  such  as 
to  oblige  us  to  reverse  the  judgment.  The 
court  refused  to  give  to  the  jury  several 
appropriate  instructions  submitted  by  the 
defendants,  as  to  what  were  the  ingredients 
of  the  offense  of  obtaining  goods  under 
false  pretenses  under  the  law  of  this  state. 
The  court,  therefore,  not  only  submitted 
to  the  jury  upon  the  whole  case  the  ques- 
tion whether  there  was  or  was  not  probable 
cause  for  instituting  the  criminal  prosecu- 
tion, but  refused  even  to  define  to  them  the 
grounds  on  which  such  a  prosecution  may 
be  lawfully  instituted,  although  requested 
to  do  so  by  the  defendants.  By  thus  re- 
fusing to  give  the  jury  any  special  guide 
by  which  to  determine  this  question  of  law, 
the  error  of  submitting  it  to  the  jury 
became  the  more  palpable  and  the  more 
obviously  prejudicial.  Nor  was  this  error 
cured  by  that  part  of  the  instruction  given 
at  the  request  of  the  defendant,  'that  by  the 
words,  "probable  cause,"  as  used  in  the 
instructions  of  the  court,  is  meant  a  belief 
by  the  defendants,  or  either  of  them,  in  the 
guilt  of  the  accused,  based  upon  circum- 
stances sufficiently  strong  in  themselves  to 
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induce  such  belief  in  the  mind  of  a  reason- 
able and  cautious  man.'  If  the  court  had 
instructed  the  jury  properly  upon  hypothe- 
tical facts  submitted  to  them  as  to  this 
question  of  probable  cause,  the  general 
instructions  submitted  by  the  defendants  as 
to  what  constitutes  the  obtaining  of  goods 
under  false  pretenses  would  have  been 
properly  refused.  It  is  perceived  that  these 
two  rulings  present  for  determination  a 
very  peculiar  question;  namely  this,  the 
court,  at  the  request  of  a  party,  submits 
a  question  of  law  to  the  jury.  At  the  same 
time  the  court  refuses  additional  instruc- 
tions requested  by  such  party,  which  in- 
structions, if  given,  would  assist  the  jury 
in  determining  this  question  of  law.  Is 
this  an  error  of  which  the  party  asking 
these  instructions  can  complain?  We  think 
it  is.  Obviously,  the  defendants  cannot 
complain  that  the  court  upon  their  request 
left  it  to  the  jury  to  say  generally  whether 
this  criminal  prosecution  for  obtaining 
money  and  goods  by  false  pretenses  was 
instituted  without  probable  cause.  But,  in 
order  to  enable  them  to  determine  this,  it 
is  necessary  for  them  to  have  some  under/* 
standing  of  the  nature  of  the  crime.  This 
the  defendant  offered  to  supply  by  further 
instructions,  and  these  instructions  the 
court  refused  to  give,  at  the  same  time 
giving  no  equivalent  instructions.  The  jury 
were  left  to  determine  the  question  whether 
there  was  probable  cause  for  instituting 
this  prosecution  upon  less  information  as 
to  the  law  than  the  def^idants  had;  for 
they  had  the  advice  of  men  learned  in  the 
law  as  to  the  ingredients  of  this  crime  and 
the  facts  on  which  a  prosecution  for  it  may 
be  sustained.  It  is  perceived  that  the  case 
was  not  put  to  the  jury  upon  the  defend- 
ants' theory.  Their  theory  was  that  the 
jury  was  to  decide  the  question  of  probable 
cause  upon  full  directions  as  to  the  law; 
but  the  court  committed  it  to  them  for 
decision,  at  the  same  time  withholding  from 
them  full  directions  as  to  the  law,  which 
were  submitted  by  the  defendants.  Al- 
though the  defendants'  theory  was  erro- 
neous, they  are  not  concluded  by  a  ruling 
of  the  court  which  submitted  the  cause  to 
the  jury  upon  a  theory  a  great  deal  more 
erroneous.'* 

And  in  Boogher  v.  Hough,  99  Mo.  183,  12 
S.  W.  524,  the  court  said:  "Probable  cause 
is  a  question  of  fact  or  a  mixed  question  of 
law  and  fact.  The  legal  effect  of  the  evi- 
dence offered  to  show  the  same  is  for  the 
court,  but  the  rule  is,  we  think,  well  set- 
tled that  the  court  cannot  determine  the 
question  as  a  matter  of  law  unless  the  facts, 
when  taken  as  true,  are  insufficient  to  make 
out  a  case."  This  language  is  quoted  in 
Clark  V.  Thompson,  160  Mo.  461,  61  S.  W. 
194,  which  seems  to  hold  that  it  is  sufficient 
for  the  court  to  leave  the  existence  of  the 
facts  to  the  jury,  with  a  definition  of  proba- 
ble cause. 

And  in  Frissell  v.  Relfe,  9  Mo.  851,  it 
was  held:     "Want  of  probable  cause,  it  is 
laid  down  in  the  books,  is  a  question  of 
aw  to  be  determined  by  the  court,  upon  the 
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facts  in  evidence;  but  it  has  been  usual  in 
this  state  to  leave  this,  as  well  as  the  ques- 
tion of  malice,  to  be  determined  by  the 
jury." 

And  in  Pinson  v.  Campbell,  124  Mo.  App. 
260,  101  S.  W.  621,  where  it  was  contended 
that  the  trial  court  did  not  instruct  the 
jury  what  facts,  if  proved,  would  constitute 
probable  cause,  the  court  said:  "Counsel 
for  defendant  must  have  overlooked  instruc- 
tion No.  3,  given  for  plaintiff,  which  reads 
as  follows:  'The  court  instructs  the  jury 
that  if  they  believe  from  the  evidence  that 
the  defendant  had  probable  cause  to  insti- 
tute the  criminal  proceedings  against  the 
plaintiff,  then  the  plaintiff  cannot  recover. 
Probable  cause  is  defined  to  be  a  reasonable 
ground  for  suspicion,  supported  by  circum- 
stances and  evidence  sufficiently  strong  in 
themselves  to  warrant  a  cautious  man  in 
the  belief  that  the  person  accused  is  guilty 
of  the  offense  of  which  he  is  charged.'  This 
instruction  correctly  defined  the  meaning  of 
probable  cause,  and  it  was  for  the  jury  to 
determine  from  all  the  facts  and  circum- 
stances shown  in  the  case  whether  or  not 
Campbell  had  probable  cause  to  believe  Pin- 
son  was  guilty  of  the  crime  charged,  at  the 
time  the  several  affidavits  were  made."  And 
see  to  somewhat  the  same  effect,  Lindsay 
v.  Bates,  223  Mo.  294,  122  S.  W.  682;  and 
Vansickle  v.  Brown,  68  Mo.  634. 

In  Ewing  y.  Sanford,  10  Ala.  605,  the 
trial  judge  instructed  the  jury  that  they 
should  determine,  as  reasonable  men,  from 
the  evidence,  whether  there  was  or  was  not 
probable  cause  for  the  prosecution.  It  was  ob- 
jected that  this  left  the  question  as  to  what 
amounts  to  probable  cause  to  the  jury,  when 
it  was  a  question  of  law.  The  court  said: 
"Where  the  facts  are  ascertained  and  un- 
disputed, the  question  whether  they  consti- 
tuted probable  cause  would  be  a  pure  ques- 
tion of  law,  and  in  such  case  it  would  be 
erroneous  for  the  court  to  refer  such  ques- 
tion to  the  jury.  But  where  the  facts  are 
to  be  ascertained  by  the  jury  from  the  evi- 
dence which  is  doubtful  or  conflicting,  the 
most  that  the  court  can  do  is  to  charge  the 
jury  hypothetically  as  to  what  would  or 
would  not  constitute  reasonable  or  probable 
cause  for  the  prosecution;  and  in  such  case 
probable  cause  becomes  a  question  for  the 
jury.  So  that,  in  the  language  of  Lord 
Ch.  J.  Denman,  in  the  case  of  James  y. 
Phelps,  11  Ad.  &  El.  508,  'the  question 
whether  there  be  or  be  not  probable  cause 
may  be  for  the  jury  or  not,  according  to 
the  circumstances  of  the  particular  case. 
.  .  .*  We  think  the  case  before  us  pre- 
sents a  state  of  facts  which  warranted  the 
judge  in  submitting  the  question  to  the 
jury,  it  being  a  mixed  question  of  law  and 
fact." 

In  the  same  connection,  see  McLeod  v. 
McLeod,  75  Ala.  483:  O'Neal  v.  McKinna, 
116  Ala.  606,  22  So.  905 ;  Gulsby  v.  Louis- 
ville &  N.  R.  Co.  167  Ala.  122,  52  So.  392; 
Abingdon  Mills  v.  Grogan,  167  Ala.  146,  52 
So.  596;  Sloss-Sheffield  Steel  &  I.  Co.  v. 
O'Neal,  169  Ala.  83,  62  So.  953 ;  Birming-  i 
ham  R.  Light  &  P.  Co.  v.  Ellis,  5  Ala. 
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App.  525,  58  So.  796;  Louisville  So  N.  R. 
Co.  V.  Stephenson,  6  Ala.  App.  678,  60  So. 
490.  And  see  to  l^e  effect  that  when  it  has 
been  shown  that  an  attachment  was  wrong- 
fully sued  out,  it  is  for  the  jury  to  deter- 
mine whether  it  was  done  maliciously  and 
without  probable  cause.  Goldstein  v.  Drys- 
dale,  148  Ala.  486,  42  So.  744;  Alsop  v. 
Lidden,  130  Ala.  548,  30  So.  401;  and  Luns- 
ford  V.  Dietrich,  93  Ala.  565,  30  Am.  St. 
Rep.  79,  9  So.  308. 

The  doctrine  of  the  earlier  English  and 
Canadian  decisions  on  this  question  has 
been  put  somewhat  in  doubt,  it  seems,  by 
the  practice  adopted  by  the  courts  in  some 
of  the  later  cases  of  submitting  certain 
questions  to  the  jury,  upon  whose  answers 
to  which  the  court  declares  as  to  existence 
or  absence  of  probable  cause.  This  practice 
has  its  origin,  it  appears,  in  the  case  of 
Abrath  v.  North  Eastern  R.  Co.  L.  R.  11 
Q.  B.  Div.  79,  where  Cave,  J.,  left  three 
questions  to  the  jury:  "(1)  Did  the  de- 
fendants in  prosecuting  the  plaintiff  take 
reasonable  care  to  inform  themselves  of  the 
true  state  of  the  case?  (2)  Did  they  hon- 
estly believe  the  case  which  they  laid  before 
the  magistrates?  and  (3)  Were  the  defend- 
ants actuated  by  any  indirect  motive  in 
preferring  the  charge  against  the  plaintiff  ?" 

In  Brown  v.  Hawkes  [1891]  2  Q.  B.  718, 
where  similar  questions  were  put  to  the 
jury,  Mr.  Justice  Cave  said:  "I  should, 
however,  like  to  say  that,  in  my  judgment, 
the  learned  judge  ought  not  to  have  left  to 
the  jury  the  question  which  he  did  leave  to 
them  as  to  the  defendant  having  taken  rea- 
sonable care  to  inform  himself  of  the  true 
facts  of  the  case.  The  facts  which  the  de- 
fendant proved  before  the  magistrates  were 
all  of  them  true  and  undisputed,  and  the 
simple  question  for  the  judge  was  whether 
they  showed  an  absence  of  reasonable  and 
probable  cause.  If  they  did  show  such  an 
absence,  it  was  quite  unnecessary  to  inquire 
whether  the  defendant  took  reasonable  care 
to  inform  himself  of  the  true  facts.  If 
they  did  establish  the  presence  of  reasonable 
and  probable  cause,  it  was  not  incumbent 
on  the  defendant  to  make  any  further  in- 
quiries. Lister  v.  Perryman,  L.  R.  4  H.  L. 
521,  39  L.  J.  Exch..N.  S.  177,  23  L.  T.  N.  8. 
269,  19  Week.  Rep.  9.  As  Lord  Bramwell, 
then  Baron  Bramwell,  remarked  in  that 
case,  it  might  have  been  reasonable  to  make 
such  inquiries,  but  it  does  not  follow  that 
it  was  unreasonable  not  to  make  them.  •  It 
was  sought  to  justify  the  putting  of  this 
question  on  the  ground  that  a  similar  ques- 
tion was  put  in  Abrath  v.  North  Eastern 
R.  Co.  supra;  but  in  that  case  the  evidence 
on  which  the  defendant  acted  in  prosecuting 
the  plaintiff  was  all  false.  I  entertained 
some  doubt  whether  it  was  right  to  put  the 
question  even  in  Abrath  v.  North  Eastern 
R.  Co.  supra,  where  I  put  it  ea  majori 
cautela;  and  it  seems  to  me  that,  if  such 
a  question  is  to  be  put  in  every  case,  the 
result  will  be  to  transfer  the  decision  of 
the  question  of  what  is  reasonable  and 
probable  cause  from  the  judge  to  the  jury, 
except  when  the  judge  holds  that  there  is 


SIMMONS  ▼.  GARDNER. 


41 


an  absence  of  each  cause.    If,  however,  the 
judge  is  of  opinion  that  th^e  is  a  prima 
facie  case  of  reasonable  and  probable  cause, 
he  is  still  bound  to  ask  the  jury  whether 
the  defendant  took  reasonable  care  to  in- 
form himself  of  the  whole  of  the  facts;  the 
result  will  be  that  the  jury  will  always  be 
able  to  overrule  the  view  of  the  judge  by 
finding   that   the   defendant   did   not   take 
Fuch  reasonable  care.     The  inquiries  which 
it  appears  to  have  been  suggested  the  de- 
fendant should  have  made  in  this  ease  af- 
ford  some  idea  of  the  kind  of  considera- 
tions which  would  be  submitted  to  the  jury 
if  such  a  question  were  allowed  to  be  put." 
And  in  Renton  v.  Gallagher,  19  Manitoba 
L.  Rep.  478,  Howell,  Ch.  J.,  said:     "If  these 
facts  which  he  deems  essential  are  in  dis- 
pute, he  must  leave  the  finding  of  them  to 
the  jury,  and  he  should  clearly  indicate  to 
the  jury,  so  far  as  this  issue  is  concerned, 
that  they  must  simply  find  these  facts  to 
assist  him  so  that  he  may  decide  the  issue; 
in  the  language  of  Chief  Justice  Strong  in 
the  case  below  cited,  'He,  and  not  the  jury, 
is  to  make  the  deduction,  and  if  he  shifts 
the  burden  of  doing  so  upon  them  the  case 
is  not  properly  tri^.'    These  principles  are 
fully  supported  by  Archibald  v.  McLaren, 
21  Can.  8.  C.  588,  and  Brown  v.  Hawkes, 
supra.      Pollock   on   Torts   lays   down   this 
proposition :     'It  does  not  follow  that>.  be- 
cause it  would  be  very  reasonable  to  make 
further  inquiry,  it  is  not  reasonable  to  act 
without  doing  so;'  and  this  law  is  quoted 
with  approval  in  Archibald  v.  McLaren  by 
Mr.  Justice  Patterson  at  p.  603,  and  also 
by  Mr.  Justice  Rose  in  Malcolm  v.  Perth 
Mut.    F.    Ins.   Co.   29   Ont.   Rep.   406.     In 
Brown  v.  Hawkes,  Sir  Lewis  Cave,  referring 
to    Lister    v.    Perryman,    says:     'As    Lord 
Bramwell,  then  Baron  Bramwell,  remarked 
in  that  case,  it  might  have  been  reasonable 
to  make  such  inquiries,  but  it  does  not  fol- 
low that  it  was  unreasonable  not  to  make 
them.'    Let  us  now  consider  how  the  learned 
judge  disposed  of  the  issue  which  he  had 
to  decide  in  this  case.     The  witness  Gal- 
lagher  shows   that   he   became   suspicious; 
that  he  employed  a  detective,  and  got  his 
reports,   and    then    laid   the   whole   matter 
before  his  solicitor;   and,  further,  that  he 
then  believed,  in  fact  still  believes,  in  the 
gnilt  of  the   plaintiff;    and  none   of  these 
facts  are  disputed,  but  on  the  contrary  they 
are    corroborated   by   other   witnesses.     He 
left  to  the  jury  this  question:      *Did   the 
defendants  take  reasonable  care  to  inform 
themselves  of  the  true  facts  of  this  case?' 
and,  of  course,  the  jury  said,  *No.'    Now,  it 
seems  to  me  that  this  is  merely  asking  the 
jury  if  the  defendants  had  reasonable  and 
probable  cause  for  laying  the  information, 
which   is   solely   for   the   judge.     In   other 
words,  the  question  really  involves  a  con- 
clusion of  law.     Suppose  the  learned  judge 
had  asked  a  question  to  follow  the  above, 
something  like  the  following  (and  which,  to 
my  mind,  would  have  been  highly  proper)  : 
If  the  answer  to  the  former  question  is  in 
the  negative,  state  fully  what  further  should 
have  been  done;'  and  if,  in  answer,  the  jury 
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merely   stated,   for   instance,   that  the   de- 
fendants  should   have   taken   further   legal 
advice,  I  apprehend  that  the  learned  judge 
would  have  paid  no  attention  to  the  an- 
swer to  the  first  question,  and  would  have 
decided   that   the   plaintiff  had   not  estab- 
lished the  issue  which   was  upon   him.     I 
gather  from  the  charge  that  at  the  trial, 
as  in  the  argument  in  appeal,  counsel  for 
the  plaintifif  argued   that,   because  further 
inquiry  was  not  made  by  way  of  asking  the 
plaintiff   what   he   had    to   say   as   to    the 
charge,  the  defendants  acted  unreasonably 
and  recklessly.     It  might  be  reasonable  for 
the  defendants  to  have  done  so,  and  yet  not 
unreasonable  if  they  had  taken  the  opposite 
course ;  perhaps  -the  jury  acted  on  this  sug- 
gestion and  answered  the  first  question  in 
the    negative,    because    they    thought    this 
course  should  have  been  pursued  by  the  de- 
fendants.    If  the  learned  trial  judge  had 
told  the  jury  that,  considering  the  investi- 
gations made  by  the  defendants  according 
to  the  undisputed  evidence,  it  was  not  un- 
reasonable for  them  not  to  ask  the  party 
whom  they  thought  guilty  to  explain   his 
action,  I  would  have  thought  he  was  simply 
explaining  the  law  to  them;   and  if  they 
refused   to   follow   this   direction    and   an- 
swered the  first   question   in  the  negative 
because  the  defendants  had  refrained  from 
asking  this  explanation  from  the  plaintiff, 
it  seems  to  me  the  judge  would  have  been 
again  justified  in  refusing  to  find  the  issue 
in  favor  of  the  plaintiff.    The  learned  trial 
judge,  however,  had  high  authority  for  put- 
ting  the   question.      It   is   identically   the 
question  put  in  Brown  v.  Hawkes,  and  prac- 
tically the  question  put  in  Abrath  v.  North 
Eastern  R.  Co.  supra.    In  the  last  case  the 
trial  judge  held  that  the  onus  on  the  issue 
of  reasonable  and  probable   cause  was  on 
the  plaintiff,  and  entered  a  verdict  for  the 
defendant.  The  divisional  court  differed  from 
the    trial    judge  on  this  point  of  law,  and 
ordered  a  new  trial.     This  view  of  the  law 
was  reversed  in  appeal,  and  in  the  House 
of    Lords    the  plaintiff  again  failed.     The 
question  asked  m  that  case  was  practically 
as  wide  as  in  the  case  at  bar;  but,  as  the 
finding  of  fact  in  that  case  was  In  favor 
of  the  defendant,  and  as  the  sole  question 
was  that  of  the  burden  of  proof,  the  form 
of  the  question  really  did  not  come  up  for 
discussion.    Sir  Lewis  Cave  was   the   trial 
judge   in    that   case   and   was   one   of   the 
judges  in  appeal  to  the  divisional  court  in 
the  case  of  Brown  v.  Hawkes;  and  he  held 
that  the  question  was  improperly  left  to  the 
jury  in   the   latter  case,   and   that  he  had 
doubt  as  to  the  propriety  of  the  question 
put  by  him  in  the  former  case.     I  think  I 
can  fairly  say  that  the  latter  case  was  de- 
cided solely  on  the  ground  of  malice,  the 
jury  having  found  that  the  defendants  be- 
lieved the  charge  to  be  true,  there  was  no 
evidence   of   malice,   and   the   form    of   the 
question  was,  therefore,  not  much   consid- 
ered." 

And  in  Hamilton  v.  Cousineau,  19  Ont. 
App.  Rep.  203,  Hagarty,  Ch.  J.  O.,  review- 
ing many  decisions  on  this  question,  says: 
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"In  Webber  v.  McLeod,  16  Ont.  Rep.  609, 
the  learned  chancellor  reviews  many  of  the 
cases,  and  I  think  his  view  of  the  ordinary 
method  of  trying  such  cases  is  as  we  under- 
stand  it.  He  notices  Mr.  H.  Stephen's  book, 
on  Malicious  Prosecution.  It  contains  a 
valuable  collection  of  authorities.  The 
learned  author  evidently  does  not  approve 
of  the  course  now  generally  pursued,  but 
he  thus  sums  up  (p.  82)  in  reference  to 
Abrath  v.  North  Eastern  R.  Co.  supra:  'I 
can  put  no  other  construction  upon  the 
whole  of  the  judgments  in  this  case  than 
that  every  judge  who  tries  an  action  of 
malicious  prosecution  is  entitled — to  put  it 
at  the  lowest — to  sum  up  in  the  sense  of  the 
passages  quoted  above  from  the  summing 
up  of  Mr.  Justice  Cave,  and  to  put  to  the 
jury  the  two  questions  which  Mr.  Justice 
Cave  devised,  namely:  1.  Did  the  defend- 
ant take  reasonable  care  to  inform  himself 
of  the  true  state  of  the  case?  2.  Did  he 
honestly  believe  the  case  he  laid  before 
(whatever  the  tribunal  may  have  been)  ? 
These  two  seem  to  me  to  cover  the  whole 
ground  of  reasonable  cause.  If  the  jury 
answer  them  both,  "Yes,"  the  judge  will  be 
justified  in  holding  that  want  of  reasonable 
cause  has  not  been  proved.  If  the  jury 
answer  either  question,  "No,"  the  judge  will 
be  justified  in  holding  that  it  has.'  Of 
coiurse  the  judge  may  put  the  case  hypo- 
thetically  to  the  jury  thus:  'If  you  find 
that  the  defendant  did  not  honestly  believe, 
etc.,  then  find  a  verdict  for  the  plaintiff,' 
and  so  as  to  any  other  important  matter." 

The  question  of  what  constitutes  proba- 
ble cause  is  for  the  court,  but  whether  there 
is  evidence  of  the  same  is  for  the  jury 
(Hamilton  v.  Cousineau,  supra).  That  is, 
the  jury  must  decide  whether  the  facts 
brought  forward  in  evidence  are  true  or 
not,  but  whether  they  constitute  probable 
cause  is  a -matter  of  law.    Ibid. 

If  facts  are  disputed  the  judge  cannot 
withdraw  case  from  the  jury.    Ibid. 

But  in  Archibald  v.  McLaren,  21  Can.  S. 
C.  588,  Strong,  J.,  said:  "The  well-known 
case  of  Lister  v.  Perryman,  L.  R.  4  H.  L. 
521,  39  L.  J.  Exch.  N.  S.  177,  23  L.  T.  N. 
S.  269,  19  Week.  Rep.  9,  had,  as  I  have 
always  supposed,  settled  the  law  as  regards 
this  class  of  action,  to  be  that  the  question 
of  reasonable  and  probable  cause  was,  al- 
though a  question  of  fact,  one  to  be  deter- 
mined by  the  court,  and  not  by  the  jury. 
That  in  such  cases  the  respective  functions 
of  the  trial  judge  and  jury  were  these,  that 
whilst  the  jury  were  to  find  all  the  facts 
from  which  the  inference  was  to  be  drawn, 
yet  that  the  inference  itself,  deducible  from 
those  facts,  was  one  to  be  drawn,  not  by  the 
jury,  but  by  the  judge.  This  is  certainly 
most  clearly  laid  down  in  the  case  of  Lister 
V.  Perryman,  supra,  and  the  apparent 
anomaly  and  exceptional  character  of  the 
rule  by  which  a  question  of  fact  was  thus 
withdrawn  from  the  jury,  who,  generally 
speaking,  were  judges  of  the  facts,  and  left 
to  be  decided  by  the  court,  occasioned  ex- 
pressions of  surprise  from  some  of  the  law 
lords,  who.  having  been  trained  in  courts 
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of  equity  or  in  the  Scottish  tribunals,  had 
not  been  practically  familiar  with  such 
questions.  It  has,  however,  been  suggested 
in  a  little  book  written  by  Mr.  Stephens,  on 
the  Law  of  Malicious  Prosecutions,  that 
this  rule  of  Lister  v.  Perryman,  supra,  waa 
displaced  by  the  decision  in  the  case  of 
Abrath  v.  North  Eastern  R.  Co.  supra. 
Having  repeatedly  read  this  last-mentioned 
case,  and  having  also  read  Mr.  Stephens' 
book,  I  am  clearly  of  the  opinion  that  there 
is  no  warrant  for  this  proposition.  The 
judge  is  entitled,  no  doubt,  to  the  utmost 
assistance  from  the  jury  in  finding  the 
facts,  and  he  is  entitled  for  this  purpose  to 
put  questions  to  them  in  any  form  which 
his  ingenuity  may  suggest,  but  he,  and  not 
the  jury,  is  to  make  the  deduction;  and  if 
he  shifts  the  burden  of  doing  so  upon  them 
the  case  is  not  properly  tried.  In  the  late 
case  of  Brown  v.  Hawkes,  supra,  decided  in 
June,  1891,  and  therefore  long  since  the 
judgment  of  Armour,  Ch.  J.,  in  the  present 
action  which  is  now  under  appeal  was  pro- 
nounced. Lord  Asher,  M.  R.,  thus  states  the 
law:  The  question  whether  there  is  an 
absence  of  reasonable  and  probable  cause 
is  for  the  judge,  and  not  for  the  jury;  and 
if  the  facts  on  which  that  depends  are  not 
in  dispute,  there  is  nothing  for  him  to  ask 
the  jury,  and  he  should  decide  the  matter 
himself.  If  there  are  facts  in  dispute  upon 
which  it  is  necessary  he  should  be  informed 
in  order  to  arrive  at  a  conclusion  on  this 
point,  these  facts  must  be  left  specifically 
to  the  jury,  and  when  they  have  been  deter- 
mined in  that  way  the  judge  must  decide 
as  to  the  absence  of  reasonable  and  probable 
cause.  Now  it  appears  to  me  that  if  the 
learned  chief  justice  had  had  this  clear 
enunciation  of  the  law  as  to  the  respective 
functions  of  judge  and  jury  in  these  cases 
of  malicious  prosecution  before  him  at  the 
trial,  and  had  expressly  adopted  it  for  his 
guide,  he  could  not  have  followed  the  rule 
laid  down  by  the  master  of  rolls  more  ex- 
actly than  he  actually  did.  There  were  no 
disputed  facts  ...  to  leave  to  the  jury, 
and  the  learned  judge  could  not  have  left 
any  question  material  to  be  decided  in  the 
case  to  them  without  abdicating  the  fimc- 
tions  which  the  law  had  delegated  to  him- 
self." 

In  Baker  v.  Kilpatrick,  7  B.  C.  160,  thn 
court  said:  "The  jury  in  this  case  found  in 
answer  to  questions  submitted  to  them  that 
the  defendant  did  not  take  reasonable  care 
to  inform  himself  of  the  facts  of  the  case 
before  he  proceeded  against  the  plaintiff; 
and  that  he  did  not  honestly  believe  in  the 
charge  he  laid  before  the  magistrate;  and 
that  the  defendant  had  an  indirect  wrong 
motive  in  bringing  the  prosecution  before 
the  magistrate,  namely,  to  obtain  recom- 
pense for  the  loss  of  his  horse.  The  facts 
in  this  case  are  not  in  dispute  as  far  as 
relates  to  the  action  of  the  defendant  in 
instituting  these  proceedings;  but  the 
leiEirned  judge  who  tried  the  ca«e,  after  he 
had  submitted  to  the  jury  the  questions 
which  resulted  in  the  above  findings,  on  mo- 
tion for  judgment  came  to  the  conclusion 
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that  as  no  facts  were  in  reality  in  dispute, 
he  ought  to  have  withdrawn  the  case  from 
the  jury,  and  decided  it  on  the  ground  that 
there  was  no  absence  of  reasonable  and 
probable  cause,  and  in  the  result  he  so 
decided  it  in  favor  of  the  defendant.  The 
burden  of  proof  of  the  absence  of  reasonable 
and  probable  cause  lay  on  the  plaintiff. 
See  Abrath  v.  North  Eastern  R.  Co.  supra. 
By  putting  the  first  question  to  the  jury  it 
in  fact  transferred  to  the  jury  the  decision 
of  what  was  reasonable  and  probable  cause, 
and  such  a  question  should  not  be  put. 
See  judgment  of  Cave,  J.,  in  Brown  v. 
Hawkes,  supra,  which  met  the  approval  of 
Bowen,  L.  J.,  in  the  same  case  on  appeal. 
But  when  such  a  question  has  been  put  and 
answered,  and  at  the  same  time  tbe  jury 
have  found  that  the  defendant  did  not  hon- 
estly believe  in  the  charge  he  laid  before 
the  magistrate,  but  was  actuated  by  an 
indirect  motive,  it  seems  impossible  to  say 
that  the  plaintiff  was  acting  with  reason- 
able and  probable  cause.  Shrosbery  v. 
Osmaston,  37  L.  T.  N.  S.  792.  The 
plaintiff  may  have  formed  a  belief  in 
the  defendant's  guilt  on  insufficient 
foundation,  but  if  he  honestly  enter- 
tained such  a  belief  it  is  for  the  judge 
to  say  if  that  constituted  reasonable  and 
probable  cause.  An  unfounded  charge, 
and  not  believed  in  by  the  prosecutor,  shews 
an  absence  of  reasonable  cause,  and  when 
that  is  the  case  the  law  would  imply  malice. 
I  think  on  the  jury  findings  that  the  judg- 
ment ought  to  have  been  entered  for  the 
plaintiff.  The  fact  that  the  judge  may  not 
agree  with  the  verdict  is  insufficient  to  set 
it  aside  if  the  verdict  is  one  which  reason- 
able men,  acting  upon  the  evidence  as  a 
whole,  could  properly  have  found,  and  we 
cannot  say  on  reading  the  evidence  that 
such  is  not  the  case  here."  In  this  case  the 
questions  asked  the  jury  were:  (1)  Did  the 
defendant  take  reasonable  care  to  inform 
himself  of  the  facts  of  the  case  before  he 
proceeded  against  the  plaintiff?  A.  No. 
(2)  Did  the  defendant  honestly  believe  in 
the  charge  he  laid  before  the  magistrate t 
A.  No.  (3)  Was  defendant  actuated  by 
malice  or  bad  motive  in  the  proceedings 
taken  against  plaintiff?  A.  Cannot  agree. 
(4)  Had  the  defendant  any  indirect  wrong 
motive  in  bringing  the  prosecution  before 
the  magistrate,  and,  if  so  what  was  it?  A. 
Yes;  to  obtain  recompense  for  the  loss  of 
his  horse. 

Other  cases  following  the  form  of  ques- 
tions put  to  the  jury  in  the  Abrath  Case 
are:  Loog  v.  Nahmaschinen  Fabrik  Actlen 
Gesellschaft,  4  Times  L.  R.  268:  Vagg  v. 
Kemp)  4  Times  L.  R.  52;  Edwards  v.  An- 
nett,  3  Times  L.  R.  £71 ;  Goodge  v.  Sims,  1 
Times  L.  R.  35;  St.  Denis  v.  Shoultz,  25 
Ont.  App.  Rep.  131. 

^.   "Mixed  question  of  law  and  fact,** 

Additional  confusion  has  been  introduced 
into  the  subject  under  consideration  by  the 
employment  of  the  phrase  "mixed  question 
of  law  and  fact.''  As  stated  in  23  Am.  & 
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Eng.  Enc.  Law,  2d  ed.  550,  that  phrase,  at 
least  as  applied  to  questions  of  negligence, 
has  come  to  be  used  in  the  sense  of  "the 
question  that  arises  in  that  class  of  cases 
where  the  facts  are  to  be  determined  by 
the  jury,  and  where  in  addition  the  law,  al- 
though it  affords  general  principles,  does 
not  give  the  precise  rules  for  the  determi- 
nation of  the  case,  so  that  it  is  incumbent 
upon  the  jury  to  ascertain  not  only  the 
facts,  but  also  the  application  of  the  law, 
stated  by  the  court  more  abstractly  than 
in  ordinary  cases,  the  findings  of  the  jury 
being  not  merely  findings  of  fact,  but  find- 
ings upon  the  ultimate  question  or  ques- 
tions involved  in  the  case."  The  phra«e, 
however,  as  applied  to  the  question  of  prob- 
able cause  now  under  investigation,  does 
not  seem  to  have  been  generally  employed 
in  that  narrow  and  restrictive  sense,  but  in 
a  broader  sense,  importing  that  the  jury 
are  to  determine  the  facta,  and  the  court  is 
to  determine  whether  or  not  the  facts  so 
found  constitute  probable  cause,  the  jury 
being  instructed  hypothetically. 

A  few  of  the  many  cases  that  might  be 
recited  here  sustaining  this  view  are:  Sut- 
ton V.  Johnstone,  1  T.  R.  493,  1  Bro.  P. 
C.  76,  1  Eng.  Rul.  Cas.  765,  affirmed  in  1  T. 
R.  784;  Taylor  v.  Willans,  2  Barn.  &  Ad. 
845,  1  L.  J.  K.  B.  N.  S.  17;  M'Donald  v. 
Rooke,  2  Ring.  N.  C.  217,  2  Scott,  359,  1 
Hodges,  314,  5  L.  J.  C.  P.  N.  S.  9;  Mus- 
grove  v.  Newell,  1  Mees.  &  W.  582,  2  Gale, 
91,  1  Tyrw.  &  G.  957,  5  L.  J.  Exch.  N.  S. 
227;  Stewart  v.  Sonneborn,  98  U.  S.  196, 
25  L.  ed.  120;  Murray  v.  McLane,  Brunner, 
Col.  Cas.  Fed.  Cas.  No.  9,964;  Sanders  v. 
Palmer,  6  C.  C.  A.  77,  14  U.  S.  App.  297, 
55  Fed.  217;  Carroll  v.  Central  R.  Co.  134 
Fed.  684;  Potter  v.  Scale,  8  Cal.  218; 
Grant  v.  Moore,  29  Cal.  644;  Smith  v. 
Liverpool  &  L.  &  G.  Ins.  Co.  107  Cal.  432, 
40  Pac.  540;  Wyatt  v.  Burdette,  43  Colo. 
208,  95  Pac.  336;  Williams  v.  Kyes,  9  Colo. 
App.  220,  47  Pac.  839;  Porter  v.  White,  5 
Mackey,  180;  Pomeroy  v.  Golly,  Ga.  Dec. 
pt.  1,  p.  26;  Center  v.  Spring,  2  Iowa,  393; 
Lancaster  v.  McKay,  103  Ky.  616,  45  S.  W. 
887;  Sandoz  v.  Veazie,  106  La.  202,  30  So. 
767;  Boyd  v.  Cross,  35  Md.  194;  Thelin  v. 
Dorsey,  59  Md.  539;  Campbell  v.  Baltimore 
&  O.  R.  Co.  97  Md.  341,  55  Atl.  532.  And 
see  Kirk  v.  Garrett,  84  Md.  383,  35  Atl. 
1089;  Wilder  v.  Holden,  24  Pick.  8;  Stone 
V.  Crocker,  24  Pick.  81 ;  Greenwade  v.  Mills, 
31  Miss.  464 ;  McNulty  v.  Walker,  64  Miss. 
198,  1  So.  65;  Miller  v.  Brown,  3  Mo.  127, 
23  Am.  Dec.  693 ;  Stubbs  v.  MulhoUand,  168 
Mo.  47,  67  S.  W.  650;  Carp  v.  Queen  Ins. 
Co.  203  Mo.  295,  101  S.  W.  78;  Ross  v. 
Langworthy,  13  Neb.  492,  14  N.  W.  515; 
Masten  v.  Deyo,  2  Wend.  424;  Hall  v.  Suy- 
dam,  6  Barb.  83;  Besson  v.  Southard,  10 
N.  Y.  236;  Plummer  v.  Gheen,  10  N.  C.  (3 
Hawks)  66,  14  Am.  Dec.  572;  Gee  v.  Culver, 
12  Or.  228,  6  Pac.  775 ;  Hess  v.  Oregon  Ger- 
man Baking  Co.  31  Or.  503,  49  Pac  803; 
Laughlin  v.  Clawson,  27  Pa.  328;  Schofield 
V.  Ferrers,  47  Pa.  194,  86  Am.  Dec.  632; 
Walbridge  v.  Pruden,  102  Pa,  1;  Nash  v. 
Orr,  3  Brev.  94,  6  Am.  Dec.  547;  Boush  v. 
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Fidelity  &  D.  Co.  100  Va.  735,  42  S.  E.  877; 
Vinal  V.  Core,  18  W.  Va.  1;  Moats  v.  Ry- 
mer,  18  W.  Va.  642,  41  Am.  Rep.  703. 

Thus,  in  the  celebrated  caae  of  Johnstone 
V.  Sutton,  1  T.  R.  545,  which  has  always 
been  regarded  as  a  leading  authority  on 
the  question  under  consideration,  Lord 
Mansfield  said:  "The  question  of  probable 
cause  is  a  mixed  proposition  of  law  and 
fact.  Whether  the  circumstances  alleged 
to  show  it  probable  or  not  probable  are 
true  and  existed  is  a  matter  of  fact;  but 
whether,  supposing  them  true,  they  amount 
to  a  probable  cause,  is  a  question  of  law." 
Substantially  the  same  language  is  used  in 
Stewart  v.  Sonneborn,  98  U.  S.  196,  25  L. 
ed.  116,  likewise  a  leculing  case,  which  pur- 
ports to  quote  from  Sutton  v.  Johnstone, 
3  T.  R.  493,  1  Bro.  P.  C.  76,  1  Eng.  Rul. 
Cas.  765.  Numerous  other  cases  quote  from 
one  or  the  other  of  these  cases,  or  use  the 
same  language,  or  language  of  the  same 
effect,  so  that,  for  all  practical  purposes, 
they  may  be  said  to  be  on  all  fours. 

In  Pennsylvania  Co.  v.  Weddle,  100  Ind. 
138,  the  court  said:  "In  a  limited  sense,  the 
question  of  whether  there  is  or  is  not  prob- 
able cause  is  one  of  mixed  law  and  fact, 
but  it  is  not  so  in  such  a  sense  as  to'  permit 
the  court  to  surrender  its  function  of  de- 
ciding questions  of  law,  nor  to  usurp  that 
of  the  jury  to  decide  questions  of  fact.    The 

?ueBtion  is  one  of  mixed  law  and  fact  thus 
ar,  no  farther,  namely:  When  the  facts 
are  contested,  the  jury  decides  the  contest 
as  to  the  facts,  but  in  all  cases,  the  court 
instructs  them  as  to  the  law  upon  the 
facts." 

"It  is  conceded  on  all  hands,"  said 
Marcy,  J.,  in  Masten  v.  Deyo,  2  Wend.  424, 
"that  the  question  of  probable  cause  is  a 
mixed  question  of  law  and  fact;  and  it 
would  seem  necessarily  to  result  that  the 
jury  are  to  say  whether  the  circumstances 
relied  on  to  show  probable  cause  really 
existed;  and  the  court  are  to  decide,  if 
they  did  exist,  whether  they  constituted 
probable  cause.  A  judge,  therefore,  who 
should  assume  the  right  to  determine  the 
whole  question  to  the  exclusion  of  the  jury, 
would  encroach  upon  their  province.  It  is 
contended  by  the  defendant  in  this  case 
and  the  general  proposition  is  laid  down 
in  several  elementary  treatises,  and  in  some 
reports,  as  a  well-established  rule  of  law, 
that  the  judge,  and  not  the  jury,  is  to  de- 
termine whether  the  defendant  had  proba- 
ble cause.  Bull.  N.  P.  14;  Starkie,  Ev.  pt. 
4,  p.  912.  It  being,  as  all  admit,  a  mixed 
question  of  law  and  fact,  this  general  de- 
nial of  the  right  of  the  jury  to  participate 
in  its  decision  would  establish  an  excep- 
tion to  that  great  and  salutary  principle 
which  lies  at  the  foundation  of  the  right  of 
trial  by  jury:  ad  qufrstiones  facti  non  re- 
spondent judices;  ad  quceationes  legia  non 
respondent  juratores.  .  .  .  From  a  con- 
sideration of  the  authorities  on  this  sub- 
ject, they  seem  to  me  to  establish  a  rule 
which  in  no  respect  tends  to  confound  the 
acknowledged  functions  of  judges  and 
jurors.  Where  the  circumstances  relied  on 
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as  evidence  of  probable  cause  are  admitted 
by  the  pleadings,  it  belongs  to  the  court  to 
pronounce  upon  them;  and  where  these 
circumstances  are  clearly  established  by 
uncontroverted  testimony,  or  by  the  con- 
cession of  the  parties,  and  they  fully  estab- 
lish a  probable  cause,  the  court  may  refuse 
to  submit  the  cause  to  the  jury,  and  order 
the  plaintiff  to  be  nonsuited;  but  this,  I 
conceive,  is  done  upon  the  same  principle 
that  a  judge  at  nisi  prius  decides,  in  ordi- 
nary cases,  that  the  plaintiff  has  not 
shown  enough  to  carry  his  cause  to  the 
jury,  and  not  that  it  is  a  question  not  fall- 
ing within  the  province  of  the  jury.  But 
nonsuits  should  only  be  granted  in  cases 
where  there  is  nothing  for  the  jury  to  pass 
upon,  where  there  is  no  evidence  of  a 
want  of  probable  cause,  or  where  probable 
cause  is  so  clearly  established  that  if  the 
cases  had  been  submitted  to  the  jury,  and 
they  had  found  verdicts  for  the  plaintiffs, 
this  court  would,  on  application  for  that 
purpose,  set  them  aside  as  verdicts  found 
without  or  against  evidence.  If,  ■  however, 
the  facts  are  controverted, — if  in  anywise 
the  weight  of  conflicting  testimony  is  to 
be  ascertained,  or  the  credibility  of  wit- 
nesses estimated, — ^the  evidence  must  go  to 
the  jury." 

In  Hall  V.  Suydam,  6  Barb.  83,  the  court, 
citing  the  preceding  case,  said:  "The  ques- 
tion of  probable  cause  is  a  mixed  question 
of  law  and  fact.  Whether  the  circum- 
stances alleged  to  show  probable  cause  or 
the  contrary  are  true  and  existed  is  a  mat- 
ter of  fact;  but  whether,  supposing  them 
true,  they  amount  to  a  probable  cause,  is  a 
question  of  law.  .  .  .  Where  the  circum- 
stances relied  on  as  evidence  of  probable 
cause  are  admitted  by  the  pleadings,  it  be- 
longs to  the  court  to  pronounce  upon  them; 
and  where  these  circumstances  are  clearly 
established  by  uncontroverted  testimony,  or 
by  the  concession  of  the  parties,  and  they 
fully  establish  a  probable  cause,  the  court 
may  refuse  to  submit  the  cause  to  the  jury, 
and  order  the  plaintiff  to  be  nonsuited. 
.  .  .  If,  however,  the  facts  are  contro- 
verted, if  in  anywise  the  weight  of  con- 
flicting testimony  is  to  be  ascertained,  or 
the  credibility  of  witnesses  estimated,  the 
evidence  must  go  to  the  jury.  .  .  . 
Where  the  facts  relied  on  as  evidence  of 
probable  cause  are  controverted,  it  is  the 
duty  of  the  judge  to  state  his  opinion  dis- 
tinctly to  the  jury,  whether  probable  cause 
is  or  is  not  established,  if  the  evidence 
introduced  by  the  defendant  proves  to 
their  satisfaction  the  truth  of  the  facts  on 
which  the  defendant  relies.  .  .  .  The 
defendant  has  a  right  to  call  upon  the 
judge  to  instruct  the  jury  as  to  the  law  in- 
volved in  the  question  of  probable  cause, 
and  whether  the  facts  relied  on  in  the  de- 
fense, on  the  supposition  that  they  should 
be  found  true  by  them,  made  out  a  probable 
cause.  ...  If  the  attention  of  the 
learned  justice  had  been  called  to  the  well- 
settled  principle  that  the  question  of  proba- 
ble cause  was  a  mixed  question  of  law  and 
fact,  he  would  undoubtedly  have  distinctly 
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left  to  the  jury  alone  to  find  the  truth  of 
the  facte  relied  on  as  evidence  of  probable 
cause,  and  would  have  declared  his  opinion 
to  them,  whether  such  facte,  if  found  by 
them  to  be  true,  amounted  to  probable 
cause  or  not." 

And  in  Besson  v.  Southard,  10  N.  T.  236, 
the  court  said:  ''In  the  case  of  a  private 
Buit»  probable  cause  may  consist  of  such 
facts  and  circumstances  as  lead  to  the  in- 
ference that  the  party  was  actuated  by  an 
honest  and  reasonable  conviction  of  the 
justice  of  the  suit.  This  question  is  com- 
posed of  law  and  fact;  it  being  the  province 
of  the  jury  to  determine  whether  the 
circumstances  allied  are  true  or  not,  and 
of  the  court  to  determine  whether  they 
amount  to  probable  cause.  When  the  mat- 
ter of  fact  and  matter  of  law,  of  which  the 
probable  cause  consists,  are  so  intimately 
blended  together  as  not  to  be  easily  suscep- 
tible of  separate  decision,  the  judge  is  war- 
ranted in  leaving  the  question  to  the  jury; 
instructing  them  in  the  principles  and  rules 
of  law  by  which  they  are  to  be  governed  in 
finding  a  verdict,  and  those  instructions  the 
jury  are  l^ound  to  follow.  Whether  the 
circumstances  alleged  to  show  probable 
cause,  or  the  contrary,  are  true  and  existed, 
18  a  matter  of  fact;  but  whether,  supposing 
them  true,  they  amount  to  probable  cause, 
is  a  question  of  law.  What  is  meant  by  the 
expression  that  probable  cause  is  a 
mixed  question  of  law  and  fact,  and 
when  it  is  proper  to  submit  it  to  the  jury 
to  pass  upon,  is  correctly  explained  in 
Masten  v.  Deyo,  2  Wend.  424.  If  the  facts 
which  are  adduced  as  proof  of  a  want  of 
probable  cause  are  controverted,  if  conflict- 
ing testimony  is  to  be  weighed,  or  if  the 
credibility  of  witnesses  is  to  be  passed 
upon,  the  question  of  probable  cause  should 
go  to  the  jury,  with  proper  instructions  as 
to  the  law.  But  where  there  is  no  dispute 
about  facts,  it  is  the  duty  of  the  cour^  on 
the  trial,  to  apply  the  law  to  them." 

Other  cases  using  practically  the  same 
language  are:  Gorton  v.  De  Angelis,  6 
Wend.  418;  Fagnan  v.  Knox,  66  N.  Y.  526, 
reversing  8  Jones  &  S.  41;  Palmer  v.  Pal- 
mer, 8  App.  Div.  331,  40  N.  Y.  Supp.  829; 
Hamilton  v.  Davey,  28  App.  Div.  457,  51  N. 
Y.  Supp.  88;  Rhodes  v.  Brandt,  21  Uun,  1; 
Bankell  v.  Weinacht,  99  App.  Div.  316,  91 
K.  Y.  Supp.  107. 

However,  while  most  of  the  cases  take 
this  view  of  the  expression  under  con- 
sideration, a  few,  it  seems,  as  is  pointed 
out  in  Buckeley  v.  Smith,  2  Duer,  261, 
have  been  deceived  and  misled  by  the  term. 
The  court  in  that  case  said:  "It  is  true,  it 
is  said  by  many  of  the  text  writers  that 
probable  cause  is  'a  mixed  question  of  law 
and  fact;'  and,  misled  by  this  statement,  it 
not  unfrequently  happens  that  judges  con- 
tent themselves  with  defining  a  probable 
cause,  leaving  the  jury  to  decide  whether 
the  facts  of  the  case  correspond  with  the 
definition;  which  is,  in  effect,  leaving  the 
whole  matter  to  their  determination.  It  is 
evident,  however,  upon  reflection,  that  the 
deceptive  phrase,  'a  mixed  question  of  law 
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'  and  fact,'  is  either  wholly  unmeaning,  or  is 
intelligible  and  true  only  in  a  sense  which 
renders  it  just  as  applicable  to  every  ques- 
tion of  law  that  a  judge  in  the  progress  of 
a  trial  can  be  required  to  determine.  Every 
rule  of  law  depends  for  its  application 
upon  a  given  state  of  facts,  and  when  the 
facts  upon  which  it  depends  are  controvert- 
ed and  doubtful,  they  must  of  necessity  be 
ascertained  by  the  verdict  of  the  jury;  but 
whether  the  facts  are  admitted  or  disputed, 
it  Is  equally  the  duty  of  the  judge  to  state 
explicitly  to  the  jury  the  rule  of  law  aris- 
ing upon  them,  by  which  their  verdict 
ought  to  be  controlled, — the  only  difference 
being  that,  in  the  first  case,  the  direction  to 
the  jury  is  positive;  in  the  second,  hypo- 
thetical. Thus,  in  an  action  for  a  ma- 
licious prosecution,  if  the  judge  is  of  opin- 
ion that  the  facts  admitted  or  clearly  estab- 
lished are  not  sufficient  to  prove  a  want  of 
probable  cause,  he  must  eiUier  nonsuit  the 
plaintiff,  or  instruct  the  jury  to  find  their 
verdict  for  the  defendant;  but  if  the  facts 
upon  which,  in  his  judgment,  the  question 
depends,  are  rendered  doubtful  by  the  evi- 
dence, he  must  instruct  the  jury  Uiat  if  the 
facts  shall  be  found  by  them  in  a  certain 
manner,  they  do  or  do  not  amount,  as  the, 
case  may  be,  to  a  want  of  probable  causey 
and  consequently  will,  or  will  not,  entitle 
the  plaintiff  to  the  verdict  which  he  seeks. 
If,  instead  of  such  a  direction,  he  leaves  it 
to  the  jury  to  determine  not  only  whether 
the  facts  alleged  by  the  plaintiff  are  true, 
but  whether,  if  true,  they  prove  a  want  of 
probable  cause,  he  abjures  his  own  func- 
tions, and  commits  a  fatal  error." 

But  with  the  possible  exception  of  some 
of  the  later  New  York  decisions,  which, 
contrary  to  «the  earlier  decisions  of  the 
same  jurisdiction,  as  has  been  seen,  hold 
that  what  amounts  to  probable  cause  is  a 
question  for  the  jury  when  the  facts  aru  in 
dispute  or  though  undisputed,  are  sus- 
ceptible of  conflicting  inferences,  the  great 
majority  of  the  cases  taking  the  above- 
explained  view  that  the  expression  ''proba- 
ble cause"  is  a  mixed  question  of  law  and 
fact  are  in  absolute  accord  with  the  cases 
which  state  that  probable  cause  is  in  all 
cases  a  question  of  law,  meaning  thereby,  as 
the  holding  in  Buckeley  v.  Smith,  supra, 
clearly  seems  to  show,  that  what  iacts 
amount  to  probable  cause  is  in  all  cases  a 
question  of  law,  which  the  court  alone  is 
competent  to  determine,  and  in  relation  to 
which  the  judge  who  tries  the  case  is  bound 
to  express  a  positive  opinion. 

Probable  cause  is  a  mixed  question  of 
law  and  fact.  Whether  the  alleged  circum- 
stances existed  or  not  is  simply  a  question 
of  fact,  and,  conceding  their  existence, 
whether  or  not  they  constitute  probable 
cause  is  a  question  of  law.  Where  the 
circumstances  are  admitted  or  clearly 
proved  by  uncontradicted  testimony,  it  is 
the  province  of  the  court  to  determine  the 
question  of  probable  cause,  and  the  court 
may  order  a  nonsuit.  But  if  there  is  a 
con  111  ct  of  testimony,  or  the  credibility  of 
witnesses  is  to  be  estimated,  the  cause  must 
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go  to  the  jury.  As  the  question  of  probable 
cause  is  a  mixed  question  of  both  law  and 
fact,  it  is  error  to  submit  to  the  jury  to 
say  whether  there  was  probable  cause.  The 
jury  have  solely  the  right  to  decide  in  cases 
of  reasonable  doubt,  whether  the  alleged 
circumstances  really  existed.  Potter  v. 
Scale,  8  Cal.  218. 

I  And  in  Travis  t.  Smith,  1  Pa.  St.  234, 
44  Am.  Dec.  125,  the  court  said:  "Abso- 
lute certainty  being  unattainable  In  human 
affairs,  we  are  compelled,  in  our  most  im- 
portant concerns,  to  act  on  probabilities, 
and  the  law,  which  is  derivcKl  from  the 
nature  and  position  of  man,  exacts  no  more 
from  one  who  institutes  criminal  proceed- 
ings than  that  reasonable  and  prudential 
caution  which  the  safety  of  others  de- 
mands; and  where  that  exists  does  not 
make  him  responsible  for  the  event.  He, 
therefore,  who  has  probable  cause,  or  in 
other  words,  reasonable  grounds  for  belief 
of  guilt,  stands  acquitted  of  liability,  what- 
ever may  have  been  his  motives.  If,  on 
the  other  hand,  he  acts  rashly,  wantonly, 
or  wickedly,  in  charging  another,  he  is  re- 
sponsible; he  is  conclusively  deemed  to 
have  acted  mala  fide  or  maliciously.  As 
the  authority  to  institute  a  criminal  prose- 
cution, and  the  extent  of  that  authority, 
are  derived  from  the  law,  the  law  must 
judge  of  its  exercise;  it  is  therefore  the 
.duty  of  the  court  to  determine  whether  the 
proof  of  certain  facts  constitutes  probable 
cause,  and  it  is  error  to  submit  that  ques- 
,tion  to  the  jury.  The  duty  of  the  jury  is 
to  say  what  facts  are  proved,  and  for  that 
purpose  they  are  to  decide  on  the  weight  of 
evidence,  the  credibility  of  witnesses,  the 
truth  of  conflicting  allegations.  The  gen- 
eral question  of  probable  cause  is  then  a 
mixed  question  of  law  and  fact,  composing 
two  distinct  inquiries,  both  conducted  at 
the  same  time  on  a  jury  trial,  but  yet  cog- 
nizable before  two  distinct  tribunals,  each 
of  which  discharges  its  proper  functions. 
In  the  present  instance,  the  court  below 
threw  it  on  the  jury  to  say,  as  a  question 
of  fact  on  the  evidence,  whether  there  was 
probable  cause.  This  was  leaving  to  them, 
in  part,  a  question  of  law  which  the  court 
was  bound  to  decide;  and  it  has  frequently 
been  held  to  be  error  to  leave  the  law  to 
the  jury.  This  case  must  therefore  be  tried 
again,  that  the  court  may  instruct  the  jury 
accordingly,  as  the  case  may  hereafter  ap- 
pear." 

And  in  Wilder  v.  Holden,  24  Pick.  8,  the 
court  said:  "The  question  of  probable 
cause  is  a  mixed  question,  partly  of  law  and 
partly  of  fact.  But  not,  as  in  many  cases, 
so  combined  as  to  blend  the  duties  of  the 
court  and  jury,  ^^at  facts  constitute 
probable  cause  is  a  question  for  the  court. 
Whether  those  facts  exist,  in  each  par- 
ticular case,  is  a  question  for  the  jury. 
The  jury  must  weigh  the  evidence  and 
ascertain  what  facts  are  proved,  and  the 
court  must  determine  the  inference  of  law 
from  them.  There  is.  no  doubt  that  the 
facts  of  which  evidence  was  oflfered,  and 
which,  the  jury  were  instructed,  amounted 
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to  probable  cause,  were  such  as  would  in- 
duce a  candid  and  intelligent  man,  in  the 
defendant's  situation,  to  believe  the  plain* 
tiff  to  be  guilty  of  the  crime  for  whioh  he 
was  prosecuted.  One  circumstance  is  very 
strong,  if  not  decisive,  in  favor  of  the  de- 
fendant. He  who  honestly  and  fairly  takes 
the  advice  of  counsel  is  justified  in  follow- 
ing it.  Ravenga  v.  Macintosh,  2  Barn,  ft 
C.  693,  4  Dowl.  &  R.  107,  1  Car.  ft  P.  204, 
16  Eng.  Rul.  Cas.  742;  Stone  y.  Swift,  4 
Pick.  389,  16  Am.  Dec.  349." 

And  in  Pomeroy  v.  Golly,  Ga.  Dec.  pt.  1, 
p.  26,  it  was  s&id:  ''Whether  there  was  a 
want  of  probable  cause  shown  by  the  plain- 
tiff, tile  court  holds  the  law  to  be  this:  that 
to  ascertain  whether  there  be  probable  cause 
is  a  mixed  question  of  law  and  fact.  And 
it  is  the  duty  of  the  court  to  charge  the 
jury,  if  evidence  is  clear,  as  to  the  exist- 
ence of  certain  facts,  whether  they  amount 
to  a  probable  cause  for  the  prosecution,  as 
this  is  a  matter  of  law.  But  if  there  be 
evidence  which  renders  the  facts  doubtful 
as  to  the  probable  cause,  then  the  court 
must  charge  the  jury  in  the  alternative, 
either  that  there  is,  or  is  not,  probable 
cause,  as  they  may  find  the  facts.  In  thiB 
case,  there  being  evidence  of  defendant's 
sayings,  both  before  and  a|^r  taking  out 
the  warrant  to  arrest  the  plaintiff,  the 
court  charged  the  jury  that  if  they  believed, 
from  the  evidence,  that  the  defendant  was 
acting  under  an  honest  conviction  that  the 
plaintiff  was  the  one  who  committed  the 
forgery,  then  there  was  probable  cause  for 
the  prosecution,  and  they  must  find  for  the 
defendant.  But  if,  from  the  evidence  be- 
fore them,  they  believed  that  the  defend- 
ant was  not  acting  under  such  conviction  of 
plaintiff's  g^ilt,  and  was  induced  by  the 
persuasion  of  others,  and  also  to  enable  him 
to  make  a  settlement  with  the  bank  on 
better  terms,  then  there  was  a  want  of 
probable  cause;  and,  from  a  want  of  proba- 
ble cause,  they,  by  law,  bad  a  right  to  in- 
fer malice,  and  in  that  event,  to  find  for 
the  plaintiff  such  damages  as  they,  from 
the  evidence,  believed  him  entitled  to.  The 
jury  having  exercised  their  legal  right,  and 
having  found  against  the  state  of  facts 
which  constituted  a  probable  cause,  and 
they  having  found  in  favor  of  that  state  of 
facts  which  show  a  want  of  probable  cause, 
and  thereby  inferring  malice,  and  assessed 
such  damages  as  they  believed  just, — ^would 
not  this  court  be  assuming  the  right  of  the 
jury  were  it  to  set  their  verdict  aside,  be- 
cause they  did  not  find  the  facts  the  other 
way?  It  most  certainly  would  assume 
such  power,  and  which  this  court  has  not 
the  legal  power  to  do.  It  cannot,  therefore, 
disturb  the  verdict  on  this  ground."  But 
see  infra,  IV.  Coleman  v.  Allen,  79  Ga. 
637,  11  Am.  St.  Rep.  449,  5  S.  E.  204,  as 
to  rule  under  statute. 

And  in  Vina!  v.  Core,  18  W.  Va.  1,  the 
court  said:  "This  distinction  between 
want  of  probable  cause  of  malice  is  very 
marked  and  should  be  constantly  borne  in 
mind.  The  failure  to  do  so  has  been  the 
principal  cause  of  the    confusion    and    un- 
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certainty  so  apparent  in  many  of  the  de- 
ciaionA,  as  to  what  is  probable  cause, 
which  we  have  cited.  There  ia  a  very 
marked  difference  between  the  manner  in 
which  a  question  of  negligence  is  general- 
ly to  be  decided,  and  a  question  of  probable 
cause.  Both  of  these  questions  have  fre- 
quently been  called  mixed  questions  of  law 
and  fact;  but  they  are  so  in  very  different 
senses.  If  the  facts  are  numerous  and 
complicated,  the  question  whether  such 
facts  admitted  or  supposed  to  be  true 
constitute  or  do  not  constitute  negligence 
is  generally  a  question  of  fact  for  the  de- 
termination of  the  jury,  and  the  court 
would  err  if  it  instructed  the  jury  that 
certain  complicated  facts,  which  must,  in 
the  nature  of  the  case,  depend  upon  sur- 
rotmding  circumstances  for  their  quality, 
did  or  did  not  constitute  negligence.  .  .  . 
But  the  reverse  of  this  is  true  when  the 
question  is  whether  there  be  or  be  not 
probable  cause.  Though  in  such  case  the 
facts  be  numerous  and  complicated,  the 
question  whether  they  constitute  probable 
cause,  if  such  facts  be  true,  is  still  a  ques- 
tion of  law  for  the  court  to  determine;  and 
therefore  in  every  case  the  court  may  prop- 
erly instruct  the  jury  that  certain  facts,  if 
found  to  be  true  by  the  jury,  constitute  or 
do  not  constitute  probable  cause.  See 
Panton  v.  Williams,  2  Q.  B.  169,  1  Gale  & 
D.  504,  10  L.  J.  Exch.  N.  S.  545;  Brown  v. 
Connelly,  5  Blackf.  390.  In  the  first  of 
these  cases  the  court  says:  'Upon  this  bill 
of  exceptions  we  take  the  broad  question 
between  the  parties  to  be  this:  whether  in  a 
case  in  which  the  question  of  reasonable 
and  probable  cause  depends  not  upon  a  few 
simple  facts,  but  upon  facts  which  are 
numerous  and  complicated,  and  upon  infer- 
ences to  be  draMm  therefrom,  it  is  the  duty 
of  the  judge  to  inform  the  jury,  if  they  find 
the  facts  proved  add  the  inferences  to  be 
warranted  by  such  facts,  the  same  do  or  do 
not  amount  to  reasonable  or  probable  cause, 
so  as  thereby  to  leave  the  question  of  fact 
to  the  jury  and  the  abstract  question  of 
law  to  the  judge?  And  we  are  all  of  the 
opinion  that  it  is  the  duty  of  the  judge  so 
to  do.'  The  reverse  of  this  would  be  true 
if  the  question  had  been  one  of  negligence, 
and  not  of  one  of  probable  cause.  All  that 
ifi  left  to  the  jury  on  a  question  of  probable 
cause  are  the  facts  of  the  case,  and  on  any 
assumed  state  of  facts,  however  complicat- 
ed, it  is  for  the  court  alone  to  determine 
whether  probable  cause  does  or  does  not 
exist.  But  such  is  not  the  case  where  the 
question  is  one  of  negligence.  The  reason 
of  this  distinction  is  obvious.  On  the  ques- 
tion of  negligence,  what  a  reasonable  person 
would  do  under  a  complicated  state  of  facts 
and  circumstances  should  be  left  to  the 
jury  to  determine.  The  court  is  obviously 
less  competent  and  fitted  to  decide  such  a 
question  than  an  ordinary  business  man. 
Such  a  man  can  more  wisely  decide  how, 
under  complicated  facts  and  circumstances, 
a  reasonable  man  ought  to  act,  than  could 
a  court.  It  is  in  its  nature  a  question  of 
fact,  and  not  of  law.  But  it  is  very  differ- 
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ent  where  the  question  is  whether  probable 
cause  does  or  does  not  exist.  In  such  a 
case,  however  complicated  the  facts  and 
circumstances  may  be,  if  they  are  admitted 
or  supposed  to  exist,  the  court  is  always 
more  competent  to  decide  whether,  as  a 
reasonable  man,  the  defendant  should  have 
instituted  the  prosecution.  To  determine 
such  a  question,  no  matter  how  numerous 
and  complicated  the  supposed  facts  may  be, 
tlie  court  is  peculiarly  fitted,  as  it  must 
lar^^ely  depend  on  correct  views  of  the  law. 
A  jury  would  be  peculiarly  unfitted  to  de- 
termine wisely  such  a  question.  In  its 
nature  it  is  a  question  of  law,  and  not  of 
fact.  That  is,  if  negligence  be  the  ques- 
tion, the  deduction  to  be  drawn  from  sup- 
posed or  admitted  facts  is  generally  a  ques- 
tion of  fact  for  the  jury;  but  if  want  of 
probable  cause  is  the  question,  tiiis  deduc- 
tion to  be  drawn  from  supposed  or  admit- 
ted facts  is  always  a  question  of  law  for  the 
court  to  decide.  The  reverse  of  this,  how- 
ever, is  emphatically  true  where  the  ques- 
tion is:  Was  the  defendant  actuated  by 
malice?  This  is  always  a  question  of  fact 
for  the  jury.  The  court  has  no  rig^t  in 
any  case  to  instruct  the  jury  that  certain 
supposed  or  admitted  facts  constitute 
malice.  It  must  be  left  to  the  jury  in  every 
case  not  only  to  determine  the  facts,  but 
also  to  determine  whether  from  the  facts 
malice  can  be  inferred.  The  court  can 
never  from  any  facts  infer  malice.  It  is 
emphatically  a  question  of  fact,  and  not  of 
law.  Into  its  decision  not  only  the  facts  of 
the  case,  but  also  the  opinions  and  motives 
of  the  defendant,  must  largely  enter,  and 
upon  such  opinions  and  motives  the  jury, 
and  the  jury  only,  should  pass.  The  court 
cannot  decide  on  the  motives  and  opinions 
of  the  defendant  wisely.  In  its  nature  such 
a  question  is  emphatically  a  question  of 
fact." 

3^   Talcing  opinion  of  jury  as  to  the 

facts, 

(a)  Special  verdict. 

As  has  been  said,  probable  cause  is  in 
the  nature  of  a  judgment  to  be  rendered  by 
the  court  upon  a  special  verdict  of  the  jury, 
and  is  not  to  be  rendered  until  after  the 
jury  has  given  its  verdict  upon  the  facts 
by  which  it  is  to  be  determined.  Ball  v. 
Rawles,  93  Cal.  222,  27  Am.  St.  Rep.  174, 
28  Pac.  937;  Hess  v.  Oregon  German  Bak- 
ing Co.  31  Or.  603,  49  Pac.  803. 

This  practice  of  requiring  specific  find- 
ings of  the  jury  on  the  facts  in  cases  of  this 
kind  has  much  to  commend  it  to  the  pro- 
fession, and  should  be  frequently  resorted 
to.  But,  surprising  as  it  is,  only  a  few 
cases  have  been  found  approving  the  prac- 
tice. Burton  v.  St.  Paul,  M.  &  M.  R.  Co. 
33  Minn.  189,  22  N.  W.  300;  Lammers  v. 
Mason,  123  Minn.  204,  143  N.  W.  359;  Erb 
v.  German  American  Ins.  Co.  112  Iowa,  359, 
83  N.  W.  1053;  Stubbs  v.  Mulholland,  168 
Mo.  47,  67  S.  W.  650;  Helwig  v.  Beckner, 
149  Ind.  131,  46  N.  E.  644,  48  N.  E.  788;- 
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Indiana  Bicycle  Co.  v.  Willis,  18  Ind.  App. 
525,  48  N.  E.  646;  Taylor  v.  Baltimore  & 
O.  S.  W.  R.  Co.  18  Ind.  App.  692,  48  N.  E. 
1044;  Cooper  v.  Flemming,  114  Tenn.  52,  68 
1^.A.  849,  84  S.  W.  804. 

What  constitutes  probable  cause  is  a  ques- 
tion of  law  for  the  court  to  determine;  and 
where  a  special  verdict  is  returned,  the  jury 
must  find  the  facts;  and  upon  the  facts 
found  the  court  must,  as  a  matter  of  law, 
decide  whether  there  was  probable  cause. 
Helwig  V.  Beckner,  149  Ind.  131,  46  N.  E. 
644,  48  N.  £.  788. 

Where  a  special  verdict  is  returned  in 
an  action  for  malicious  prosecution  the 
question  of  probable  cause  for  the  prosecu- 
tion complained  of  is  not  a  fact  to  be  found 
by  the  jury,  but  the  jury  must  find  the  facts, 
and  upon  the  facts  found  by  the  jury  the 
court  must,  as  a  matter  of  law,  determine 
whether  there  was  or  was  not  probable 
cause.  Indiana  Bicycle  Co.  v.  Willis,  18 
Ind.  App.  625,  48  N.  E.  646. 

Probable  cause  is  a  legal  conclusion  to  be 
drawn  by  the  court  from  the  facts,  and 
where  the  facts  are  found,  and  are  beyond 
dispute,  as  in  the  case  where  the  jury  re- 
turns a  special  verdict,  the  question  whether 
the  undisputed  facts  do  or  do  not  constitute 
probable  cause  is  a  pure  question  of  law  to 
be  decided  by  the  court,  and  with  which  the 
jury  has  nothing  to  do,  they  having  agreed 
upon  the  facts  and  presented  them  to  the 
court  by  their  special  verdict.  And  where 
in  such  case  the  jury,  in  answer  to  an  in- 
terrogatory, volunteers  the  additional  an- 
swer, not  elicited  by  the  question,  that  the 
prosecution  was  without  probable  cause, 
such  answer  is  properly  disregarded  by  the 
court.  Taylor  v.  Baltimore  &  O.  S.  W.  R. 
Co.  18  Ind.  App.  692,  48  N.  E.  1044. 

And  see,  supra,  III.  b,  1,  English  cases 
following  the  Abrath  Case. 

(J})  Instructicna  to  the  jury, 

(1)   Oenerally, 

But,  while  probable  cause,  as  just  pointed 
out,  is  in  the  nature  of  a  judgment  to  be 
rendered  by  the  court  upon  a  special  ver- 
dict of  the  jury,  it  is  not  necessary  that 
the  facts  be  found  by  the  jury  in  the  form  of 
a  special  verdict.  For  the  prevailing  prac- 
tice in  most  jurisdictions  for  obtaining  the 
opinion  of  the  jury  on  its  particular  phase 
of  the  case  is  by  submitting  the  question  of 
probable  cause  to  the  jury  with  instructions 
from  the  court  as  to  what  facts  do  or  do  not 
amount  to  probable  cause.  Stewart  v. 
Sonneborn,  98  U.  S.  396,  26  L.  ed.  120; 
Sanders  v.  Palmer,  6  C.  C.  A.  77,  14  U.  S. 
App.  297,  55  Fed.  217;  Erb  v.  German 
American  Ins.  Co.  112  Iowa,  357,  83  N.  W. 
1053;  Walker  v.  Culman,  9  Kan.  App.  691, 
69  Pac.  606;  Lancaster  v.  Langston,  18  Ky. 
L.  Rep.  299,  36  S.  W.  521 ;  Moore  v.  Large, 
20  Ky.  L.  Rep.  409,  46  S.  W.  508;  Hem- 
menway  v.  Woods,  1  Pick.  624;  Hamilton 
V.  Smith,  39  Mich.  222;  Wilson  v.  Bowen,  64 
Mich.  133,  31  N.  W.  81;  Huntington  v. 
Gault,  81  Mich.  144,  46  N.  W.  970;  Rankin 
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V.  Crane,  104  Mich.  6,  61  N.  W.  1007 ;  Goode 
V.  Eslow,  151  Mich.  48,  114  N.  W.  859; 
Burton  v.  St.  Paul,  M.  &  M.  R.  Co.  33  Minn. 
189,  22  N.  W.  300;  Lammers  v.  Mason,  123 
Minn.  204,  143  N.  W.  359;  Hill  v.  Palm,  38 
Mo.  13;  Dreyfus  v.  Aul,  29  Neb.  191,  45 
N.  W.  282;  Leahey  v.  March,  155  Pa.  458, 
26  Atl.  701;  Burk  v.  Howley,  179  Pa.  639, 
57  Am.  St.  Rep.  607,  36  Atl.  327;  Wein- 
berger V.  Shelly,  6  Watts  &  S.  336;  Bruff  v. 
Kendrick,  21  Pa.  Super.  Ct.  468;  Bryant  v. 
Kuntz,  25  Pa.  Super.  Ct.  102.  And  see  other 
cases  cited  supra,  III.  b,  1,  which  need  not 
be  here  repeated. 

Or,  as  many  cases  say,  under  proper  in- 
structions from  the  court  as  to  the  law  to 
be  applied,  it  seems,  according  as  one  state 
of  facts  or  another  is  found.  Hardin  v. 
Hight,  106  Ark.  190,  44  L.R.A.(N.S.)  368, 
163  S.  W.  99;  Lancaster  v.  McKay,  103  Ky. 
616,  45  S.  W.  887 ;  Davis  v.  Cassidy,  23  Ky. 
L.  Rep.  966,  64  S.  W.  633;  Kidder  v.  Park- 
hurst,  3  Allen,  393;  Hart  v.  Leitch,  —  Md. 
— ,  91  Atl.  782;  Lammers  v.  Mason,  123 
Minn.  204,  143  N.  W.  359;  Sharpe  v.  John- 
ston, 59  Mo.  557;  Moody  v.  Deutsch,  85  Mo. 
237;  Stubbs  v.  MulhoUand,  168  Mo.  47,  67 
S.  W.  650;  Carp  v.  Queen  Ins.  Co.  203  Mo. 
295,  101  S.  W.  78;  March  v.  Vandiver,  181 
Mo.  App.  281,  168  S.  W.  824;  Hanna  v. 
Minnesota  L.  Ins.  Co.  241  Mo.  383,  145  S. 
W.  412;  Ritter  v.  Ewing,  174  Pa.  341,  34 
Atl.  584;  Acker  v.  Gundy,  9  Sadler  (Pa.) 
452,  12  Atl.  695 ;  Ramsey  v.  Arrott,  64  Tex. 
320;  Garrison  v.  Pearce,  3  E.  D.  Smith,  255; 
Thompson  v.  Lumley,  50  How.  Pr.  105;  Gor- 
ton V.  De  Angel  is,  6  Wend.  4rl8;  Weaver  v. 
Townsend,  14  Wend.  192;  Bulkeley  v. 
Keteltas,  6  N.  Y.  387;  Burns  v.  Erben,  40 
N.  Y.  463 ;  Fagnan  v.  Knox,  66  N.  Y.  525, 
reversing  8  Jones  &  S.  41 ;  Rhodes  v.  Brandt, 
21  Hun,  1;  Kline  v.  Hibbard,  80  Hun,  50, 
29  N.  Y.  Supp.  807,  afiirmed  without  opin- 
ion in  156  N.  Y.  679;  Clark  v.  Palmer,  116 
App.  Div.  117,  101  N.  Y.  Supp.  759, 
affirmed  without  opinion  in  191  N.  Y.  540, 
84  N.  E.  1110;  Goodman  v.  Bedras,  123  N. 
Y.  Supp.  250;  Palmer  v.  Palmer,  8  App. 
Div.  331,  40  N.  Y.  Supp.  829;  Schmidt  v. 
Medical  Soc.  142  App.  Div.  636,  127  N.  Y. 
Supp.  365,  appeal  dismissed  in  206  N.  Y. 
730,  100  N.  E.  1133;  Memphis  Gayoso  Gas 
Co.  V.  Williamson,  9  Heisk.  314. 

So,  in  Hamilton  v.  Smith,  39  Mich.  222, 
the  court  said:  "It  is  the  province  of  the 
jury  to  ascertain  what  state  of  facts  exists, 
and  it  is  the  province  of  the  judge  to  decide 
whether  that  state  of  facts  constitutes  prob- 
able cause;  and  the  law  intends  that  these 
functions  shall  be  kept  distinct.  But  as  the 
law  appropriate  to  the  facts  cannot  be  laid 
down  unequivocally  until  it  is  ascertained 
what  the  facts  are,  it  is  found  necessary 
where  they  are  in  dispute  to  submit  the 
whole  subject  to  the  jury  under  proper  in- 
structions as  to  the  rule  of  law  to  be  applied 
according  as  they  find  one  state  of  facts  or 
another.  The  law  belonging  to  any  state 
of  facts  subject  to  be  found  being  given  to 
them  in  advance,  they  are  enabled,  on  com- 
ing to  an  agreement  as  to  what  is  the  true 
state  of  facts,  to  apply  the  law  delivered  to 
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them  as  belonging  thereto,  and  to  formulate 
the  result.  Here  the  facts  were  in  dispute, 
but  the  judge  failed  to  give  proper  atten- 
tion to  this  distinction,  and  also  neglected 
to  define  or  explain  probable  cause,  and  the 
jury  returned  a  general  verdict.  In  such  a 
state  of  things  it  is  impossible  to  find  out 
what  combination  of  facts  the  jury  ascer- 
tained, or  whether  they  had  any  Intelligent 
idea  at  all  of  this  feature  of  the  case."  This 
language  is  quoted  in  Wilson  v.  Bowen,  64 
Mich.  133,  31  N.  W.  81. 

As  has  been  said,  w^hen  the  facts  are  con- 
troverted and  the  evidence  is  confiictlng, 
then  the  determination  of  their  legal  effect 
is  necessarily  hypothetical,  and  the  jury 
are  to  be  told  that  if  they  find  the  facts  in 
a  designated  way,  then  that  such  facts, 
when  so  found,  do  or  do  not  amount  to  prob- 
able cause.  Harkrader  v.  Moore,  44  Cal. 
144;  Fulton  V.  Onesti,  66  Cal.  575,  6  Pac. 
491;  Ball  V.  Rawles,  93  Cal.  222,  27  Am. 
St.  Rep.  174,  28  Pac.  937 ;  People  v.  Kilving- 
ston,  104  Cal.  86,  43  Am.  St.  Rep.  73,  37 
Pac.  799;  Erb  v.  German  American  Ins.  Co. 
112  Iowa,  357,  83  N.  W.  1053;  Shaul  ▼. 
Brown,  28  Iowa,  37,  4  Am.  Rep.  151. 

Under  this  practice  the  court  performs 
its  function  of  determining  whether  the 
facts  found  to  exist  amount  to  probable 
cause,  by  collating  the  evidence  and  charg- 
ing the  jury  hypothetical ly  that  if  they  find 
certain  facts,  enumerating  them,  to  exist, 
there  was  probable  cause  for  the  prosecu- 
tion complained  of  and  they  must  find  for 
the  defendant;  but  if,  on  the  other  hand, 
certain  other  likewise  enumerated  facts  are 
found  to  exist,  there  was  a  want  of  probable 
cause  for  the  prosecution,  and  their  verdict 
must  be  for  the  plaintiff.  McDonald  v.  At- 
lantic &  P.  R.  Co.  3  Ariz.  96,  21  Pac.  338; 
Grant  v.  Moore,  29  Cal.  644;  Eastin  v. 
Bank  of  Stockton,  66  Cal.  123,  56  Am.  Rep. 
77,  4  Pac.  1106;  People  v.  Kilvington,  104 
Cal,  86,  43  Am.  St.  Rep.  73,  37  Pac.  799; 
HoUiday  v.  Holliday,  123  Cal.  26,  55  Pac. 
703;  Scrivani  v.  Dondero,  128  Cal.  31,  60 
Pac.  463;  Runo  v.  Williams,  162  Cal.  444, 
122  Pac.  1082;  Brooks  v.  Bradford,  4  Colo. 
App.  410,  36  Pac.  303;  Williams  v.  Kyes,  9 
Colo.  App.  220,  47  Pac.  839;  Porter  v.  White, 
6  Mackey,  180;  Coleman  v.  Heurich,  2  Mack- 
ey,  189;  Tolman  v.  Phelps,  3  Mackey,  154; 
Pennsylvania  Co.  v.  Weddle,  100  Ind.  138; 
Cottrell  V.  Cottrell,  126  Ind.  181,  25  N.  E. 
905;  Indianapolis  Traction  &  Terminal  Co. 
V.  Henby,  178  Ind.  239,  97  N.  E.  313;. Cleve- 
land, C.  C.  &  St.  L.  R.  Co.  V.  Dixon,  51  Ind. 
App.  658,  96  N.  E.  815;  Lawrence  v.  Leath- 
ers, 31  Ind.  App.  414,  68  N.  E.  179;  Shaul 
V.  Brown,  28  Iowa,  37,  4  Am.  Rep.  151; 
Johnson  v.  Miller,  63  Iowa,  529,  50  Am.  Rep. 
758,  17  N.  W.  34;  Bell  v.  Keepers,  37  Kan. 
64,  14  Pac.  542;  Atchison,  T.  &  S.  F.  R.  Co. 
V.  Watson,  37  Kan.  773,  15  Pac.  877; 
Drumm  v.  Cessnum,  58  Kan.  331,  49  Pac. 
78;  Turney  v.  Taylor,  8  Kan.  App.  593,  66 
Pac.  137;  Walker  v.  Culman,  9  Kan.  App. 
691,  59  Pac.  606;  Alexander  v.  Reid,  19 
Ky.  L.  Rep.  1636,  44  S.  W.  211;  Ahrens  & 
O.  Mfg.  Co.  V.  Hoeher,  106  Ky.  692,  51  S. 
W.  194;  Boyd  v.  Cross,  35  Md.  194;  Cooper 
IxR^.1916D.  4 


V.  Utterbach,  37  Md.  317;  McWilliams  v. 
Hoban,  42  Md.  66 ;  Humphries  v.  Parker,  52 
Me.  502;  Campbell  v.  Baltimore  &  0.  R.  Co. 
97  Md.  341,  55  Atl.  532;  Smith  v.  Brown, 
119  Md.  236,  86  Atl  609;  Bishop  v.  Frantz, 
—  Md.  — ,  93  Atl.  412;  McClay  v.  Hicks, 
119  Mich.  65,  77  N.  W.  636;  McGarry  v. 
Missouri  P.  R.  Co.  36  Mo.  App.  340;  Gee 
v.  Culver,  12  Or.  228,  6  Pac.  775;  Hess  v. 
Oregon  German  Baking  Co.  31  Or.  503,  49 
Pac.  803;  Barnes  v.  Silverfield,  —  Or.  — , 
144  Pac.  527;  Cooper  v.  Flemming,  114 
Tenn.  62,  68  L.R.A.  849,  84  S.  W.  801; 
Finigan  v.  Sullivan,  65  Wash.  626,  118  Pac. 
888. 

In  Johnson  v.  Miller,  63  Iowa,  529,  50 
Am.  Rep.  758,  17  N.  W.  34,  the  court  said: 
"Without  determining  whether  there  should 
be  a  reversal  because  of  the  refusal,  under 
the  circumstances,  to  give  the  instructions 
asked,  we  deem  it  proper,  in  view  of  a  re- 
trial, to  say  that,  in  actions  of  malicious 
prosecution,  when  the  evidence  is  conflicting, 
and  when  the  facts  it  tends  to  prove  are 
numerous,  it  is  exceedingly  important  that 
the  instructions  in  relation  to  what  consti- 
tutes probable  cause  should  be  clear,  defi- 
nite, and  certain.  It  is  true,  we  apprehend, 
that  what  constitutes  probable  cause  is  a 
mixed  question  of  law  and  fact.  When  the 
facts  are  admitted,  or  have  been  found  by 
the  jury,  the  law  declares  whether  there  was 
probable  cause  or  not.  We  think  it  is  im- 
portant, and  the  better  way,  for  the  court 
to  group  together  in  the  instructions  the 
facts  which  the  evidence  tends  to  prove,  and 
then  to  instruct  the  jury,  if  they  find  that 
such  facts  have  been  established,  that  they 
must  find  that  there  was  or  was  not  prob- 
able cause." 

But  in  Donnelly  v.  Burkett,  76  Iowa,  613, 
34  N.  W^  330,  the  plaintiff  objected  to  cer- 
tain instructions  on  the  subject  of  probable 
cause,  on  the  ground  that  the  jury  were  not 
informed  what  facts  constituted  probable 
cause  for  the  prosecution.  The  court  said: 
"We  think  the  instructions  are  ndt  justly 
subject  to  this  objection.  Among  other 
rules  for  dotermihing  the  existence  of  prob- 
able cause,  the  court  informed  the  jury  that 
if  defendants  honestly  thought  the  plaintiff 
guilty,  and  that  belief  was  based  upon  a 
Knowledge  of  facts  and  circumstances  tend- 
ing to  show  guilt,  which  were  sufficient  to 
induce  an  ordinarily  reasonable  and  cautious 
man  to  believe  plaintiff  guilty,  the  jury 
should  find  probable  cause.  This  rule  is 
clearly  correct,  and  sufficient  to  enable  the 
jury  to  determine  the  issue  of  probable 
cause.  Counsel  for  plaintiff  think  the  court 
erred  in  failincj  to  'group  facts'  in  the  in- 
structions tending  to  show  probable  cause; 
relying  upon  Johnson  v.  Miller,  supra.  We 
do  "not  think  a  failure  to  do  this,  when  it 
is  unnecessary  to  direct  the  minds  of  the 
jury  to  facts  to  be  considered  upon  the  ques- 
tion of  probable  cause,  is  error.  We  think 
it  was  unnecessary  in  this  case.  The  jury 
having  been  informed  that  if  defendant  be- 
lieved, from  facts  which  would  induce  a  man 
of  ordinary  caution  to  believe,  plaintiff 
guilty,  there  was  probable    cause    for    the 
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prosecution,  it  was  not  necessary  for  the 
court  to  enumerate  and  specify  the  facts 
which  would  induce  such  belief." 

And  in  Pomeroy  v.  Golly,  Ga.  Dec.  pt.  1, 
,p.  26,  it  is  held  that  if  there  be  evidence 
which  renders  the  facts  doubtful  as  to  prob- 
able cause,  then  the  court  must  charge  the 
jury  in  the  alternative,  either  that  there  is, 
or  is  not,  probable  cause,  as  they  may  find 
the  facts. 

(2)   When  facta  are  numerous  or  com^ 

plicated. 

Where  the  question  of  reasonable  and 
probable  cause  depends  not  upon  a  few 
simple  facts,  but  upon  facts  which  are 
numerous  and  complicated,  and  upon  in- 
ferences  to  be  drawn  therefrom,  it  is  the 
duty  of  the  judge  to  inform  the  jury,  if 
they  find  the  facts  to  be  proved,  and  the 
inferences  to  be  warranted  by  such  facts, 
that  the  same  do  or  do  not  amount  to  rea- 
sonable or  probable  cause,  so  as  thereby  to 
leave  the  question  of  fact  to  the  jury,  and 
the  abstoact  question  of  law  to  the  judge. 
Panton  v.  Williams,  2  Q.  B.  169.  The  court 
said:  "In  the  more  simple  cases,  where 
the  question  of  reasonable  and  probable 
cause  depends  entirely  on  the  proof  of  the 
facts  and  circumstances  which  gave  rise  to 
and  attended  the  prosecution,  no  doubt  has 
ever  existed  from  the  time  of  the  earliest 
authorities  but  that  such  question  is  purely 
a  question  of  law,  to  be  decided  by  the 
judge.  .  ,  .  And  such  being  the  rule 
of  law  where  the  facts  are  few  and  the  case 
simple,  we  cannot  hold  it  to  be  otherwise 
where  the  facts  are  more  numerous  and 
complicated.  It  is  undoubtedly  attended 
with  greater  difficulty  in  the  latter  case, 
to  bring  before  the  jury  all  the  combina- 
tions of  which  numerous  facts  are  suscepti- 
ble, and  to  place  in  a  distinct  point  of  view 
the  application  of  the  rule  of  law,  accord- 
ing as  all  or  some  only  of  the  facts  and 
inferences  from  facts  are  made  out  to  their 
satisfaction;  but  it  is  equally  certain  that 
the  task  is  not  impracticable,  and  it  rarely 
happens  but  that  there  are  some  leading 
facts  in  each  case  which  present  a  broad 
distinction  to  their  view,  without  having 
recourse  to  the  less  important  circumstances 
that  have  been  brought  before  them.  Up- 
on the  whole,  as  the  question  both  of  law 
and  of  fact  was  left  in  this  case  entirely 
to  the  jury,  we  think  the  exception  must 
be  allowed,  and  that  there  must  be  a  venire 
de  novo." 

So,  the  court  cannot  devest  itself  of  its 
duty  to  determine  the  question  whether  the 
facts  amount  to  probable  cause  or  not,  how- 
ever numerous  or  complicated  those  facts 
may  be.  It  must  instruct  the  jury  upon 
this  subject  in  the  concrete,  and  not  in  the 
abstract,  and  must  not  leave  to  that  body 
the  office  of  determining  the  question,  but 
must  itself  determine  it,  and  direct  the  jury 
to  find  its  verdict  in  accordance  with  such 
determination.  The  court  should  group  in 
its  instructions  the  facts  which  the  evidence 
tends  to  prove,  and  then  instruct  the  jury 
L.R.A.1915D. 


that  if  they  find  such  facts  to  be  estab- 
lished, there  was  or  was  not  probable  cause, 
as  the  case  may  be,  and  that  their  verdict 
must  be  accordingly.  Ball  v.  Rawles,  93 
Cal.  222,  27  Am.  St.  Rep.  174,  28  Pac.  937. 
Bulkeley  v.  Keteltas,  6  N.  Y.  387 ;  Martin 
V.  Hutchinson,  21  Ont.  Rep.  388 ;  Humphries 
V.  Edwards,  164  N.  C.  164,  80  S.  E.  166, 
sustain  the  same  rule. 

(8)  Instructions  hosed  \vpon  partial  or 
imperfect  presentation  of  facts, 

A  trial  court  is  right  in  refusing  to  give 
an  instruction  based  upon  a  partial  and 
imperfect  presentation  of  the  facts  bearing 
upon  the  question  of  probable  cause.  Cole- 
man V.  Heurich,  2  Mackey,  189. 

Such  an  enumeration  of  the  facts  is  im- 

S roper,  as   it  tends   to  mislead   the   jury, 
[emphis  Gayoso  Gas  Co.  v.  Williamson,  9 
Heisk.  314. 

And  in  Rives  v.  Wood,  10  Ky.  L.  Rep.  587 
(abstract),  where  appellant  was  arrested 
on  the  complaint  of  the  appellee,  president 
of  a  turnpike  company,  for  attempting  to 
evade  payment  of  tolls  at  a  certain  gate 
on  the  company's  road,  it  was  held  that  "if, 
as  a  matter  of  law,  appellant  was  in  duty 
bound  to  pay  toll  at  the  time,  it  was  for 
the  jury  to  say,  from  all  the  facts  given  in 
evidence  as  to  what  occurred  at  that  time^ 
whether  there  was  or  not  probable  grounds 
to  believe  that  appellant's  purpose  was  to 
evade  the  payment  of  toll,  and  an  instruc- 
tion singling  out  one  fact  of  many,  and 
telling  the  jury  that  one  fact  excluded  the 
idea  of  probable  cause  for  the  arrest,  was 
properly  refused." 

And  in  Roberts  v.  Kendall,  12  Ind.  App. 
269,  38  N.  E.  424,  the  trial  court  instruct- 
ed the  jury:  "If  you  find  from  the  evidence 
that  before  the  commencement  of  the  prose- 
cution, the  defendants,  Roberts  and  Ha- 
worth,  had  full  knowledge  of  the  facts  con- 
tained in  the  affidavit  of  said  Griffin  read 
in  evidence  on  this  trial,  and  that  they 
honestly  believed,  and  had  reason  to  be- 
lieve, that  the  statements  contained  in  said 
affidavit  were  true,  and  had  no  reason  to 
believe  the  contrary,  then  there  was  prob- 
able cause  to  institute  the  criminal  pro- 
ceedings, but  if  said  defendants  did  not 
honestly  believe  said  affidavit  to  be  true, 
but  believed,  or  had  reason  to  believe,  that 
the  same  was  false,  and  that  the  facts 
therein  contained  were  fabricated  by  said 
Griffin,  then  there  was  not  probable  cause 
for  such  prosecution,  and,  if  the  same  was 
instituted  maliciously,  your  finding  should 
be  for  the  plaintiff."  The  appellate  court, 
disapproving  of  this  instruction  and  revers- 
ing for  the  error  contained  therein,  said: 
"By  this  instruction  the  court  told  the  jury 
that  if  the  defendants  did  not  honestly  be- 
lieve, or  had  no  reason  to  believe,  the  state- 
ments contained  in  the  affidavit,  then  there 
was  not  probable  cause  for  the  prosecution. 
The  court  thus  singles  out  from  the  evi- 
dence certain  parts  tending  to  or  offered 
for  the  purpose  of  showing  probable  cause, 
and  upon  such  isolated  parts  tells  the  jury 
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tliat  if  they  find  the  defendants  did  not 
honestly  beUeve,  or  have  reason  to  believe, 
it  to  be  true,  no  probable  cause  existed  for 
the  prosecution.  If  the  affidavit  referred 
to  was  the  basis  of  the  prosecution  and  all 
of  the  evidence  introduced  tending  to  show 
probable  cause,  the  instruction  mif^ht  not 
be  subject  to  criticism,  but  there  is  other 
evidence  tending  to  prove  a  state  oi  facts 
which,  if  found  to  be  true,  would  constitute 
probable  cause.  The  court  wholly  ignores 
this  evidence,  and,  in  effect,  tells  the  jury 
that  the  only  basis  for  the  prosecution,  and 
from  which  they  had  a  right  to  say  the  de- 
fendants had  or  had  not  probable  cause  for 
the  institution  thereof,  arises  from  whether 
or  not  they  honestly  believed,  or  had  reason 
to  believe,  the  statements  contained  in  the 
affidavit.  There  were  other  facts  and  cir- 
cumstances which  might  fairly  be  found 
and  inferred  from  the  evidence,  which  would 
have  constituted  probable  cause,  as  well  as 
an  honest  belief  or  reason  for  believing  the 
truthfulness  of  the  statements  contained 
in  the  affidavit." 

It  seems  that  when  the  court,  after  all 
the  evidence  is  in,  has  to.  deal  with  the 
question  of  probable  cause,  it  would  be 
highly  improper  to  allow  a  particular  part 
of  the  testimony,  disconnected  from  ail  the 
other  conceded  facts  and  circumstances  of 
the  case,  to  be  selected  as  the  hypothesis 
for  the  determination  of  the  jury,  and  upon 
that  alone  to  declare  there  was  probable 
cause  for  the  prosecution,  and  thus  defeat 
the  action.  McWilliams  v.  Hoban,  42  Md. 
66. 

Where,  in  its  hypothetical  instructions 
to  the  jury,  the  court,  at  the  request  of 
plaintiff,  very  briefly  and  meagerly  grouped 
the  facts  which  would  constitute  a  want  of 
probable  cause,  and  instructed  the  jury 
that  if  they  found  those  facts  to  be  true, 
the  verdict  should  be  in  favor  of  the  plain- 
tiff; and  at  the  request  of  defendants  very 
fully  grouped  the  facts  which  the  evidence 
tended  to  prove,  and  instructed  the  jury 
that  if  they  found  these  facts  to  be  true, 
then  they  constituted  probable  cause  for 
the  prosecution  against  the  plaintiff,  and 
the  verdict  should  be  for  the  defendants, — 
it  was  held  in  HoUiday  v.  HoUi^Jav,  123 
Cal.  26,  65  Pac.  703,  that  the  fact  that  the 
facts,  as  grouped  at  the  request  of  plain- 
tiff, were  insufficient  to  show  a  want  of 
probable  cause,  could  not  have  misled  the 
jury,  when  all  the  instructions  were  read 
together,  as  the  jury  must  be  presumed  to 
have  understood  that  if  the  facts,  as 
grouped  at  the  request  of  the  defendants, 
were  not  found  to  be  true,  then  there  neces- 
sarily must  have  been  a  want  of  probable 
cause. 

In  Boush  V.  Fidelity  &  D.  Co.  100  Va. 
735,  42  S.  E.  877,  the  court  said:  "The 
question  of  probable  cause  emb.  aces  a  mixed 
proposition  of  law  and  fact.  Whether  the 
evidence  relied  on,  if  true,  establishes  facts 
which  amount  to  probable  cause,  is  a  ques- 
tion of  law  for  the  court,  but  whether  such 
evidence  is  true  is  a  question  of  fact  for 
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the  jury.  It  is  permissible,  therefore,  for 
a  court  to  instruct  the  jury  that  certain 
facts  and  circumstances,  if  they  exist,  are 
sufficient  to  constitute  probable  cause.  But 
it  is  not  permissible  for  a  court  to  submit 
the  question  of  the  existence  or  nonexistence 
of  such  facts  and  circumstances  to  the  jury 
either  upon  a  partial  enumeration  of  them, 
or  upon  a  part  only  of  the  evidence  rele- 
vant to  that  issue.  To  illustrate,  an  in- 
struction which  tells  the  jury  that  certain 
evidence  adduced  by  the  defendant,  if  true, 
establishes  facts  and  circumstances  which 
amount  to  probable  cause,  omitting  other 
material  elements  entering  into  that  ques- 
tion, and  ignoring  the  countervailing  evi- 
dence of  the  plaintiff  relevant  to  that 
issue,  is  erroneous.  The  proposition  is  ob- 
vious, and  does  not  require  elaboration. 
Such  an  instruction  comes  within  the  pro- 
scription of  that  line  of  decisions  which 
hold  that  an  instruction  must  not  call 
special  attention  to  a  part  only  of  the  evi- 
dence and  the  fact  which  it  tends  to  prove, 
and  disregard  other  evidence  relevant  to 
the  matter  in  issue."  In  this  case  an  agent 
was  arrested  on  a  charge  of  embezzlement, 
and  there  was  evidence  tending  to  support 
the  charge,  but  there  waa  also  evidence 
tending  to  show  that  the  principal  and  agent 
had  agreed  to  occupy  the  relation  to  each 
other  of  debtor  and  creditor,  and  that  the 
defendant  knew  of  this  fact;  but  this  evi- 
dence was  ignored  by  the  trial  court  in  its 
instruction.  The  circumstance  of  the  rela- 
tion of  debtor  and  creditor,  of  course,  had 
an  important  bearing  upon  the  question  of 
probable  cause,  and  ought  not  to  have  been 
excluded  from  the  instruction. 

"It  is  now  the  established  doctrine,  both 
in  this  country  and  in  England,  that  what 
facts  and  circumstances  amount  to  proba- 
ble cause  is  a  question  of  law,  but  whether 
these  facts  and  circumstances  exist  in  the 
particular  case  is  for  the  jury.  In  this 
state  the  jury  are  instructed  hypothetical- 
ly  as  to  what  constitutes  probable  cause, 
leaving  it  to  them  to  find  the  facts  em- 
braced in  the  hypothesis.  Boyd  v.  Cross, 
35  Md.  197.  But  when  the  court  has  to 
deal  with  such  a  case  alter  the  evidence  is 
all  in,  it  would  be  highly  improper  to  allow 
a  particular  part  of  the  testimony,  discon- 
nected from  all  the  other  conceded  facts 
and  circumstances  of  the  case,  to  be  select- 
ed as  the  hypothesis,  and  upon  that  alone 
to  declare  there  was  probable  cause  for  the 
prosecution,  and  thus  defeat  the  action. 
Such  a  course  would  in  many  instances 
defeat  the  ends  of  justice."  Stansbury  v. 
Foglc,  37  Md.  369. 

Where  a  prayer  instructs  the  jury  that 
the  plaintiff  is  entitled  to  recover  if  cer- 
tain facts  are  found  to  exist,  its  effect  is 
to  withdraw  from  the  consideration  of  the 
jury  all  facts  other  than  those  specified, 
and  the  rule  is  that  the  prayer  is  erroneous 
if  the  facts  which  it  excludes  admit  of  a 
conclusion  different  from  the  one  to  which 
it  is  directed.  Hart  v.  Leitch,  —  Md.  — , 
91  Atl.  782. 


52 


WASHINGTON  SUPREME  COURT. 


It  is  held  error  in  Glasgow  v.  Owen,  69 
Tex.  367,  6  S.  W.  627,  to  so  frame  an  in- 
struction to  the  jury  as  to  practically  with- 
draw from  the  consideration  of  the  jury  a 
fact  in  evidence  which  they  might  legally 
consider  in  determining  the  existence  of 
probable  cause  for  the  prosecution.  And 
see  to  the  same  effect,  Meldt  v.  Webster, 
60  Tex.  207. 

An  instruction  that  the  jury  may  find  a 
want  of  probable  cause  from  the  fact  that 
the  criminal  prosecution  against  plaintiff 
by  defendant  resulted  in  favor  of  the  for- 
mer was  held  erroneous  in  Danzer  v.  Na- 
than, 145  App.  Div.  448,  129  N.  Y.  Supp. 
966,  because  it  ignored  affirmative  evidence 
of  probable  cause,  and  permitted  the  jury 
to  act  merely  on  a  prima  facie  case,  un- 
affected by  such  evidence. 

(4)    Examples   of   instructiona. 

aa,  '^'held  proper. 

The  want  of  probable  cause  is  a  question 
of  law  for  the  court.  Where  the  facts  are 
admitted,  it  is  the  duty  of  the  court  to 
declare  to  the  jury  whether  or  not  there  is 
want  of  probable  cause;  otherwise,  it 
should  be  left  to  the  jury  to  determine 
whether  certain  controverted  facts  exist, 
they  being  instructed  that  upon  their  find- 
ing touching  these  facts  will  depend  the 
question  of  want  of  probable  cause.  That 
is  to  say,  the  judge  must  say  to  the  jury: 
"I  tell  you,  if  you  think  so  and  so,  there  is 
a  want  of  reasonable  and  probable  cause." 
Whether  the  circumstances  relied  on  are 
true  is  a  question  for  the  jury,  but  whether, 
if  true,  they  amount  to  want  of  probable 
cause,  is  a  question  of  law  for  the  court. 
Stamper  v.  Raymond,  38  Or.  17,  62  Pac. 
20;  Gee  v.  Culver,  12  Or.  228,  6  Pac.  775, 
is  to  the  same  effect. 

And  where  the  court  had  repeatedly  and 
correctly  charged  the  jury  that  they  were 
the  sole  and  exclusive  judges  of  the  facts, 
but  that  what  facts  would  constitute  a 
want  of  probable  cause  was  a  question  of 
law  for  the  court,  and  had  stated  to  them 
that  if  certain  facts  which  were  enumerated 
existed,  probable  cause  was  shown,  and 
they  should  find  for  the  defendants,  and 
that  certain  other  enumerated  facts,  if 
found  to  exist,  would  show  a  want  of  prob- 
able cause  for  instituting  the  proceedings 
complained  of,  and  the  verdict  should  be 
for  the  plaintiffs,  a  further  instruction 
that  the  plaintiffs,  in  order  to  establish 
their  case,  must  show  such  facts  as  would 
warrant  the  jury  in  finding  "that  there  was 
malice  and  want  of  probable  cause  on  the 
part  of  the  defendants,"  while  not  an  apt 
expression,  was  held  not  such  as  to  mis- 
lead the  jury  in  the  face  of  the  other  in- 
structions, to  believing  that  they  were  to 
find  upon  the  question  of  law  as  to  what 
facts  constituted  probable  cause.  Sandell 
V.  Sherman,  307  Cal.  391,  40  Pac.  493. 

And  in  Scrivani  v.  Dondero,  128  Cal.  31,  I 
60  Pac.  463,  where  the  jury  were  inatnicted  ' 
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that  plaintiff,  in  order  to  recover,  "hBS 
only  to  show  to  your  satisfaction  by  a  pre- 
ponderance of  the  evidence  the  following: 
3.  That  the  prosecution  was  without  prob- 
able cause;  2.  That  the  prosecution  was 
malicious;  3.  That  plaintiff  has  been  dam- 
aged thereby.  You  are  the  exclusive  judges 
of  all  the  questions  of  fact,"  and  it  was 
claimed  that  this  instruction  declared 
"probable  cause"  to  be  a  question  of  fact, — 
the  court  said :  "This  court  has  repeatedly 
held  that  'probable  cause'  is  a  question  of 
law,  but  that  the  existence  of  sufficient 
facts  to  constitute  probable  cause  is  a 
question  of  fact.  Ball  v.  Rawles,  93  Cal. 
222,  27  Am.  St.  Rep.  174,  28  Pac.  937; 
People  V.  Kilvington,  104  Cal.  91,  43  Am. 
St.  Rep.  73,  37  Pac.  799.  The  instruction 
we  have  quoted  is  not  perfect  in  form.  At 
the  same  time  we  do  not  consider  it  seri- 
ously objectionable,  especially  in  view  of 
the  other  instructions  given  upon  the  ques- 
tion of  probable  cause.  The  jury  were  told, 
strictly  in  accordance  with  the  law,  that 
if  they  found  the  evidence  disclosed  cer- 
tain facts  (naming  them),  then  there  was 
no  probable  cftuse  for  the  arrest.  Under 
these  circumstances,  we  cannot  be  brought 
to  believe  that  the  jury  were  in  any  way 
misled  by  she  Jatstaruction  heretofore  quot- 
ed." 

And  where  the  evidence  diametrically 
conflictdJ,  it  was  net  improper  for  the  court 
to  say  in  ite  charge  to  the  jury:  "This 
discrepancy  m  the  evidence  will  present  to 
the  jury  the  duty  of  deciding,  as  matter  of 
fact,  who  has  told  the  truth  here,  and 
who  has  failed  in  that  respect,  because  as 
they  ascertain  the  facts  to  be  in  regard  to 
this  possession  of  the  property  by  the 
present  plaintiff,  their  verdict  will  probably 
be  for  the  one  or  the  other  party  now  in 
litigation."  Barhight  v.  Tammany,  158  Pa. 
546,  38  Am.  St.  Rep.  853,  28  Atl.  135.  The 
court  said:  ''There  is  no  substantial 
ground  for  the  complaint  that  the  charge 
was  inadequate.  The  principles  governing 
the  action  were  clearly  and  correctly  stat- 
ed in  it.  But  the  evidence  submitted  by  the 
appellee  showed  that  the  prosecution  was 
malicious  and  without  probable  cause,  while 
the  evidence  submitted  by  the  appellant 
showed  the  existence  of  probable  cause,  and 
the  absence  of  malice  on  his  part.  This 
conflicting  testimony  was  for  the  considera- 
tion of  the  jury,  and  what  the  learned  judge 
said  in  reference  to  it  amounted  to  an  in- 
struction that  if  the  facts  were  as  claimed 
by  the  appellee,  the  verdict  should  be  in 
her  favor,  and  if  they  were  as  claimed 
by  the  appellant,  it  should  be  against  her. 
This  instruction  was  quite  as  intelligible 
to  the  jury  as  if  the  learned  judge  had  said 
that  the  testimony  on  the  part  of  the  ap- 
pellant showed  that  there  was  probable 
cause  for,  and  no  malice  in,  the  prosecution, 
or  that  the  testimony  on  the  part  of  the 
appellee  showed  that  there  was  malice  in 
it  and  a  want  of  probable  cause  for  it." 

And  in  Dodge  v.  Brittain,  Meigs,  84,  the 
following  inBtruction  was  objected  to:    "  'It 
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wns  alleged,  on  the  one  side,  that  a  felony 
had  been  committed,  and  on  the  other,  that 
the  whole  matter  was  a  false  conspiracy, 
supported  by  perjury.  The  court  would 
leave  it  to  the  jury  on  the  whole  evidence 
to  determine  how  the  truth  was:  if,  as 
alleged  on  behalf  of  the  defendant,  a  felony 
had  been  committed,  plaintiff  could  not 
recover;  if,  on  the  other  hand,  it  were 
all  false,  the  plaintiff  should  recover,  and 
the  jury  were  the  sole  judges  of  what  dam- 
ages should  be  given/  We  are  not  able 
to  perceive  any  error  in  this  part  of  the 
charge.  The  court  states  to  the  jury  the 
point  in  controversy  arising  out  of 
the  testimony,  viz.,  that  the  defendant  con- 
tends that  the  plaintiff  is  guilty  of  the 
felony  charged,  and  the  plaintiff  that  she 
is  innocent,  and  that  the  charge  is  got  up 
by  a  conspiracy  by  the  defendant  and 
others,  and  is  supported  by  perjury. 
Whether  this  be  so  or  not,  the  court  very 
properly  says,  is  a  question  for  the  determi- 
naticm  of  the  jury,  depending  upon  the 
facts  proven,  and  the  fair  deductions  to 
be  drawn  from  them;  and  the  proposition 
is  most  unquestionably  true  that  if  the 
plaintiff  were  guilty  of  the  felony  charged, 
she  had  no  cause  of  action,  but  that  if  the 
charge  originated  in  a  conspiracy,  and 
was  supported  by  perjury,  she  was  entitled 
to  a  verdict,  and  to  such  damages  as  the 
jury,  in  their  discretion,  might  think  prop- 
er to  allow.  If  it  resulted  as  a  necessary 
consequence,  from  this  part  of  the  charge, 
that  the  plaintiff,  unless  she  were  guilty  of 
the  felony,  was,  in  the  opinion  of  the 
court,  entitled  to  a  verdict,  it  would  be 
erroneous.  But  no  such  consequence  fol- 
lows, because  the  court  expressly  says  in 
that  part  of  the  charge  immediately  pre- 
ceding, 'that  a  party  might  have  probable 
cause  to  institute  a  prosecution  for  felony 
against  an  innocent  person,  and  in  that  case 
no  action  could  be  maintained.' " 

And  in  Leahey  v.  March,  155  Pa.  458,  26 
Atl.  701,  the  court  said:  ''What  facts  and 
circumstances  will  amount  to  probable 
cause  is  a  question  of  law;*  whether  they 
exist  in  a  particular  case  is  a  question  of 
fact;  where  the  facts  are  in  controversy, 
the  subject  must  be  submitted  to  the  jury, 
in  whidi  event  it  is  the  duty  of  the  court 
to  instruct  them  what  facts  will  constitute 
probable  cause,  and  submit  to  them  only 
the  question  of  such  facts,  Dietz  v.  Lang- 
fitt,  63  Pa.  241.  Following  this  well  and 
clearly  defined  principle,  the  learned  judge 
in  this  case  instructed  the  jury  that,  to 
entitle  plaintiff  to  recover,  he  must  show 
that  the  prosecution  was  instituted  without 
cause  and  with  malice,  and,  after  defining 
malice,  he  says:  'We  say  to  you  that  if 
the  account  given  by  Leahey  (appellee)  is 
a  true  one,  if  you  believe  what  he  says  as 
to  the  agreement  and  the  manner  and  terms 
upon  which  he  regained  the  possession  of 
the  four  notes,  there  was  no  larceny  of  the 
notes;  that  he  was  entitled  to  their  pos- 
session, and  his  taking  them  off  the  desk 
was  not  a  felonious  taking.  In  other  words, 
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we  say  to  you  that  March  had  no  probable 
cause  to  suppose  the  taking  of  the  notes 
was  a  theft  of  them,  nor  that  it  was  other 
than  Leahey  had  a  right  to  do  under  the 
agreement.'  The  last  sentence  is  made  the 
first  assignment  of  error,  and  it  is  contend- 
ed that  it  amounted  to  a  binding  instruc- 
tion to  find  for  plaintiff.  The  malicious 
prosecution  for  which  this  action  was 
brought  arose  from  a  transaction  in  refer- 
ence to  four  promissory  notes  drawn  by 
the  Altoona  Fuel  &  Ice  Company  to  the 
order  of  John  Flannigan;  and  in  regard  to 
the  appellee's  account  of  the  transaction 
the  learned  judge  said:  'The  theory  of  the 
plaintiff's  complaint  is  that  on  the  agree- 
ment the  four  notes  were  placed  in  March's 
(appellant's)  hands  as  collateral  security 
for  a  loan  on  them  of  50  per  cent  of  the 
amount  of  the  notes,  or.  for  the  return  of 
the  $200,  and  that  as  March  could  not  raise 
the  sum  of  50  per  cent  of  the  notes,  he  was 
therefore  entitled  to  the  return  of  the  $200 ; 
and  as  Leahey,  at  March's  request,  actually 
returned  the  $200  by  his  check,  he,  Leahey, 
was  entitled  to  have  again  the  four  notes.  He 
contends  that  his  picking  them  off  the  desk 
where  March  had  laid  them  for  him  was 
not  an  offense  at  all;  that  it  was  only  car- 
rying out  the  terms  of  the  agreement;  that, 
as  he  had  paid  back  the  $200,  the  notes 
were  redeemed  from  the  pledge;  and,  in 
short,  they  were  his  notes  again  and  his 
own  property.  If  this  narration  of  Leahey 
is  correct,  then  the  notes  were  Leahey 's 
again,  and  he  had  a  right  to  take  them,' 
It  is  manifest  that  if  appellee  owned  the 
notes  and  had  a  right  to  take  them,  there 
was  no  probable  cause  for  his  arrest  for 
stealing  them,  and  when  the  learned  trial 
judge  used  the  words  in  question,  in  con- 
nection with  that  which  preceded,  he  sim- 
ply indicated  to  the  jury  that  if  those  facts 
were  true  appellant  had  no  probable  cause 
to  suppose  the  appellee  in  taking  them  was 
guilty  of  a  theft.  It  is  claimed  that  he  in- 
tended them  as  a  binding  instruction. 
Clearly  they  were  not  so,  and  it  is  equally 
clear  that  the  jury  could  not  have  so  under- 
stood them." 

And  an  instruction  that  if  the  jury  shall 
believe  from  the  evidence  in  the  case  that 
defendant,  at  the  time  complained  of  by 
the  plaintiff,  had  received  information  to 
the  effect  that  a  person  of  plaintiff's  de- 
scription had  stolen  a  wateh  in  a  certain 
city,  and  that  said  information  was  such  a 
reasonably  prudent  person  would  act  upon, 
and  that  defendant,  from  suoh  information, 
had  reasonable  grounds  to  believe,  and  in 
good  faith  did  believe,  that  plaintiff  was 
the  thief,  then  defendant  had  probable  cause 
for  procuring  her  arrest  and  instituting  a 
prosecution  for  the  theft, — ^was  held  in 
Keiner  v.  Collins,  —  Ky.  —,  171  S.  W.  399, 
to  properly  submit  the  question  of  probable 
cause  to  the  jury. 

I>ft.  — 7t-e7<I  improper. 

But  it  is  error  to  instruct  the  jury:  "If 
the  facte  are  disputed,  it  is  for  you  to  deter- 
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mine  whether  or  not  there  was  probable 
cause."  Beihofer  v.  Loeffert,  169  Pa.  366, 
28  Atl.  217. 

And  an  infitruction  that  "the  length  of 
time  that  elapsed  between  the  alleged  dis- 
covery of  the  forgery  by  the  defendant  and 
the  date  of  the  arrest  may  be  considered  by 
the  jury  in  determining  the  question  of 
malice  and  the  want  of  probable  cause,"  was 
erroneous  as  leaving  it  to  the  jury  to  deter- 
mine not  only  the  existence  of  the  facts, 
but  to  say  whether  they  amounted  to  prob- 
able cause.  Costello  v.  Knight,  4  Mackey, 
65. 

So  it  was  error  to  charge  the  jury:  "If 
you  are  satisfied  from  the  evidence  that 
the  defendant  procured  the  arrest  and  im- 
prisonment of  plaintiff,  as  alleged  in  the 
complaint  herein,  and  that  the  same  was 
done  with  iiialice,  and  without  probable 
cause  therefor,  then  you  will  find  for  the 
plaintiff."  "If,  on  the  other  hand,  you 
find  that  no  malice  or  want  of  probable 
cause  has  been  shown  on  the  part  of  the 
defendants,  then  your  verdict  will  be  in 
favor  of  the  d^endants."  Fulton  v.  Onesti, 
66  Cal.  675,  6  Pac.  491. 

An  instruction  given  by  the  court  stating 
"that  the  plaintiff's  discharge  by  the  exam- 
ining magistrate  is  prima  facie  evidence  of 
the  want  of  probable  cause  for  the  charge, 
and  the  burden  is  upon  the  defendant  to 
prove  to  the  satisfaction  of  the  jury  the 
existence  of  probable  cause,"  was  objection- 
able for  the  same  reason.  Harkrader  v. 
Moore,  44  Cal.  144.  If  the  court  was  of  the 
opinion  that  the  discharge  of  the  plaintiff, 
under  the  undisputed  circumstances  appear- 
ing, established  the  want  of  probable  cause, 
the  jury  should  have  been  so  instructed ;  if, 
however,  there  we»e  other  and  disputed 
facts,  the  ascertainment  of  the  truth  of 
which  by  the  jury  in  the  one  way  or  in  the 
other  would  affect  the  question  of  probable 
cause,  the  disputed  facts  should  have  been 
called  to  their  attention,  and  the  legal  effect 
of  those  disputed  facts,  when  found  either 
way,  as  bearing  upon  the  question  of  prob- 
able cause,  should  have  been  explained  to 
them. 

A  requested  instruction  that  if  the  jury 
believed  from  the  evidence  "that  at  the  time 
of  the  alleged  prosecution,  the  facts  of 
which  the  defendant,  Moore,  then  had  knowl- 
edge, were  sufficient  to  warrant  a  reasonable 
man  in  the  belief  that  the  alleged  charge 
was  true,  the  plaintiff  cannot  recover  in  this 
action,"  was  properly  refused  as  an  attempt 
to  submit  to  the  jury  the  question  of  the 
existence  of  probable  cause.  Ibid.  The 
court  said:  "This  instruction  as  requested 
was  obnoxious  to  the  same  objection  as  the 
last,  in  that  it  omitted  all  reference  to  the 
actual  state  of  mind  or  belief  of  the  defend- 
ant at  the  time:  though  the  facts  or  cir- 
cumstances of  which  he  knew  or  was 
informed  'were  sufficient  to  warrant  a  reason- 
able man  in  the  belief  that  the  alleged 
charge  was  true,'  still  the  defendant  may 
not,  in  fact,  have  believed  the  charge  to  be 
true;  and  if  he  did  not  so  believe,  there 
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could,  as  to  him,  be  no  probable  cause  for 
setting  the  prosecution  on  foot.  But  the 
proposed  instruction  is  in  another  respect 
objectionable.  It  sought  to  submit  to  the 
jury  the  question  of  the  existence  of  prob- 
able cause.  To  inquire  whether  or  not  such 
facts  as  were  known  to  the  defendant  were 
sufficient  to  warrant  him  as  a  reasonable 
man  in  the  belief  that  the  plaintiff  waa 
guilty  is  to  inquire  not  only  what  particular 
facts  were  known  to  him,  but  also,  and  at 
the  same  time,  to  determine  their  legal 
sufficiency  or  insufficiency  as  constituting^ 
probable  cause.  The  authorities  are  sub- 
stantially uniform  that  the  question  of 
probable  cause,  however  presented,  is  a 
question  of  law,  and  therefore  one  to  be 
determined  by  the  court.  When  the  facts  in 
reference  to  the  alleged  probable  cause  are 
admitted,  or  established  beyond  controversy, 
then  the  determination  of  their  legal  effect 
is  absolute,  and  the  jury  are  to  be  told  that 
there  was  or  was  not  probable  cause,  as  the 
case  may  be.  When,  however,  the  facts  are 
controverted,  and  the  evidence  is  conflicting, 
then  the  determination  of  their  legal  effect 
by  the  court  is  necessarily  hypothetical,  and 
the  jury  are  to  be  told  that  if  they  find  the 
facts  in  a  designated  way,  then  that  such 
facts,  when  so  found,  do  or  do  not  amount 
to  probable  cause.  But  in  neither  case  are 
the  jury  to  determine  whether  or  not  the 
established  facts  do  or  do  not  amount  to 
probable  cause." 

In  Emerson  v.  Skaggs,  52  Cal.  246,  the 
trial  court  instructed  the  jury  as  follows: 
"Whether  there  was  probable  cause  for  the 
prosecution  against  Emerson  is  a  mixed 
question  of  law  and  fact,  and  I  charge  you 
that  the  evidence  offered  for  the  defendant, 
even  if  accepted  as  true,  does  not  establish 
probable  cause  for  the  prosecution.  If  all  the 
statements  of  defendant  and  his  witnesses 
which  relate  to  the  relations  between  Skaggs 
and  Emerson  and  between  Skaggs  and  the 
other  parties  arrested  upon  his  complaint, 
and  all  the  acts  of  hostility  testified  to,  and 
the  testimony  in  relation  to  communica- 
tions made  to  Skaggs,  and  all  the  actions 
of  Emerson  and  those  who  were  arrested 
with  him,  be  true,  as  stated  by  said  wit- 
nesses, still  they  do  not  amount  to  probable 
cause,  and  did  not  justify  the  arrest  of  the 
plaintiff.  I  charge  you.  in  plain  terms,  that 
if  all  the  evidence  offered  by  the  defense 
In  this  action  be  true,  it  does  not  establish 
probable  cause  for  the  arrest  of  plaintiff." 
And  the  appellate  court,  sustaining  defend- 
ant's exception  thereto,  said:  "It  is  not 
error  for  the  trial  court  to  instruct  the  jury 
in  an  action  for  malicious  prosecution,  that, 
if  certain  facts  are  proved,  there  was  or 
was  not  probable  cause  for  the  prosecution 
alleged  to  have  been  malicious.  On  the  con* 
trary,  such  an  instruction  is  eminently 
proper,  and  it  is  error  to  leave  it  to  the 
jury  to  determine  whether  the  facts  and 
circumstances  proved  do  or  do  not  establish 
the  want  of  probable  cause.  Bulkeley  ▼. 
Keteltas,  6  N.  Y.  387;  Grant  v.  Moore,  29 
Cal.  644.     W^here  there  is  no  dispute  about 
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the  facts  proved  by  plaintiff,  and  it  clearly 
appears  to  the  judge  that  the  facts  fail  to 
estahlish  a  want  of  probable  cause,  he  may 
grant  a  nonsuit,  or  direct  a  verdict  in  favor 
of  defendant.  In  this  action  the  burden  is 
on  the  plaintiff  to  show  affirmatively  that 
there  was  a  want  of  probable  cause.  29 
Cal.  655.  This  being  made  out  prima  facie 
by  plaintiff,  it  is  for  defendant  to  overcome 
the  plaintiff's  case  by  disproving  the  facts 
sought  to  be  established  by  him,  or  by 
proving  other  facts  which  establish  probable 
cause.  But  the  court  is  not  authorized,  in 
its  instructions,  to  assume  the  existence  of 
any  fact  where  there  is  a  conflict  in  the 
evidence  in  respect  to  it,  or  its  nonexistence 
where  there  is  evidence  tending  to  prove  it. 
It  is  not  necessary  to  point  out  specifically 
the  facts  which  the  evidence  introduced  by 
defendant  tended  to  prove,  and  which,  if 
proved  to  the  satisfaction  of  the  jury, 
would  have  established  probable  cause.  It 
is  enough  to  say  that,  in  our  opinion,  the 
court  below  should  have  specified  those 
facts  in  its  instructions,  leaving  it  to  the 
jury  to  determine  whether  they  were  es- 
tablished or  not." 

It  was  error  to  instruct  the  jury  that 
"to  authorize  a  recovery  in  this  class  of 
cases,  it  must  not  only  appear  that  the 
defendant  was  actuated  by  malice,  but  the 
jury  must  further  believe  from  the  testi- 
mony that  the  defendant  had  no  probable 
cause  or  no  reasonable  grounds  to  believe 
the  plaintiff  was  guilty  of  the  offense 
charged  against  him;  and  the  court  further 
instructs  uie  jury  that  probable  cause  means 
a  reasonable  ground  of  suspicion  supported 
by  circumstances  sufficiently  strong  to  war- 
rant a  reasonably  cautious  man  to  believe 
that  the  person  accused  is  guilty  of  the 
offense  charged."  Bell  v.  Keepers,  37  Kan. 
64,  14  Pac.  542. 

In  Bell  V.  Keepers,  supra,  the  trial  court 
also  instructed  the  jury  as  follows:  "  *11.  To 
constitute  probable  cause  for  a  prosecution, 
there  must  be  such  reasonable  grounds  for 
suspicion,  supported  by  circumstances  suffi- 
ciently strong,  to  warrant  an  ordinarily 
cautious  man  in  the  belief  that  the  person 
arrested  is  guilty  of  the  offense  charged.' 
'14.  To  authorize  a  recovery  in  this  class 
of  cases,  it  must  not  only  appear  that  the 
defendant  was  actuated  by  malice,  but  the 
jury  must  further  believe  from  the  testi- 
mony that  the  defendant  had  no  probable 
cause  or  no  reasonable  grounds  to  believe 
the  plaintiff  was  guilty  of  the  offense 
charged  against  him ;  and  the  court  further 
instructs  the  jury  that  probable  cause  means 
a  reasonable  ground  of  suspicion,  supported 
by  circumstances  sufficiently  strong  to  war- 
rant a  reasonably  cautious  man  to  believe 
that  the  person  accused  is  guilty  of  the 
offense  charged.' "  The  appellate  court 
said :  ''By  these  instructions  the  court  gave 
to  the  jury  the  question  of  probable  cause, 
and  left  them  to  determine  what  facts  would 
constitute  probable  cause.  This  was  error. 
Probable  cause,  or  the  want  thereof,  is  a 
question  of  law  to  be  determined  by  the 
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court,  and  not  a  question  of  fact  to  be  found 
by  the  jury.  True,  if  the  facts  upon  which 
probable  cause  is  to  be  founded  are  in  dis- 
pute, the  court  may  submit  to  the  jury  the 
questions  of  fact;  but  even  in  that  case,  the 
instructions  must  state  what  facts,  when 
found  by  the  jury,  will  be  sufficient  to 
establish  probable  cause.  The  relations  of 
the  parties,  their  rights  and  interests  in 
the  property  in  dispute,  being  fixed  by  the 
written  contract,  no  question  then  of  prob- 
able cause  was  in  dispute,  and  the  court 
ought  to  have  instructed  the  jury  as  to 
whether  or  not  plaintiff  had  established  the 
want  of  probable  cause.  Justice  Brewer 
held  in  Parli  v.  Reed,  30  Kan.  534,  2  Pac. 
635:  'The  court  passes  upon  the  law.  It  is 
its  province  to  say  what  constitutes  prob- 
able cause,  for  that  is  a  matter  of  law.' " 

In  Driggs  v.  Burton,  44  Vt.  124,  the 
charge,  although  stating  correctly  what  in 
law  would  constitute  probable  cause,  was 
erroneous  in  that  it  submitted  to  the  jury 
to  decide  not  only  upon  the  existence  of 
the  facts,  but  whether  upon  the  facts  they 
should  find  to  have  existed,  there  was  prob- 
able cause  as  defined  by  the  court. 

In  Cottrell  v.  Cottrell,  126  Ind.  181,  25 
N.  E.  005,  the  court  said:  "This  brings  us 
to  instruction  No.  6,  given  by  the  court  to 
the  jury.  By  this  instruction  the  jury  were 
told,  among  other  things,  as  follows:  'If, 
on  the  other  hand,  when  the  defendant  in- 
quired for  the  children,  if  so  he  did,  he  was 
informed  in  good  faith  by  the  mother  that 
she  had  the  children,  and  if  they  wished 
to  return  with  him  thev  could  do  so,  but 
if  they  did  not  he  would  have  to  walk  over 
her  dead  body  to  get  them,  this  is  a  fact 
you  may  consider  as  tending  to  show  want 
of  probable  cause.'  The  instruction  was 
erroneous.  It  is  well-settled  law  that  as  to 
what  constitutes  probable  cause  is  a  ques* 
tion  of  law  for  the  court.  The  well-consid- 
ered case  of  Pennsylvania  Co.  v.  Weddle, 
100  Ind.  138,  collates  the  authorities,  and  is 
a  valuable  discussion  of  the  subject.  The 
court  refers  to  certain  isolated  facts  in  this 
part  of  the  instruction  under  consideration, 
and  informs  the  jury  that  if  they  find  the 
facts  to  which  it  refers  to  exist,  they  may 
consider  such  facts  as  tending  to  show  want 
of  probable  cause,  thus  leaving  it  to  the 
jury  to  say  whether  there  was,  or  was  not, 
probable  cause.  By  this  instruction  the 
court  delegated  to  the  jury  the  right  to 
determine  the  legal  question  of  probable 
cause.  The  instruction  gave  the  jury  to  un- 
derstand that  they  might  or  might  not,  in 
their  discretion,  find  the  absence  of  the 
element  of  probable  cause  in  case  they  found 
that  certain  facts  to  which  their  attention 
was  called  had  been  proved.  The  instruc- 
tion was  calculated  to  mislead  the  jury; 
they  might  readily  conclude  therefrom  that 
in  case  they  found  the  facts  named  in  the 
instructions,  they  might  disregard  all  the 
other  evidence  in  the  case  and  find  that 
there  was  an  absence  of  probable  cause. 
Had  the  court,  in  recognition  of  its  right 
to  determine  as  a  question  of  law  from  the* 
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facts  proved  the  preseace  or  absence  of 
probable  cause,  informed  the  jury  that  the 
facts  stated  in  the  said  instruction  proved  a 
want  of  probable,  cause,  in  disr^ard  of 
the  other  evidence  in  the  case,  it  would 
have  been  error,  and  the  instruction  as 
given  was  equally,  if  not  more,  objection- 
able. It  was  the  duty  of  the  court  to  state 
in  hypothetical  form  the  material  facts 
which  the  evidence  tended  to  establish,  and 
give  them  positive  instructions  as  to  wheth- 
er, upon  the  state  of  facts  assumed,  there 
was  probable  cause.  And  if  there  was  con- 
flicting evidence,  it  was  the  duty  of  the 
court  to  charge  the  law  upon  the  conflicting 
theories.  Pennsylvania  Co.  v.  Weddle, 
supra." 

The  objection  that  the  trial  court  therein 
delegated. to  the  jury  the  right  to  determine 
the  legal  question  of  probable  cause  was 
sustained  to  the  following  instruction  in 
Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  Dixon, 
51  Ind.  App.  658,  96  N.  E.  815:  "In  deter- 
mining the  question  as  to  whether  the  de- 
fendant had  probable  cause  to  institute  the 
prosecution  in  controversy,  you  are  to 
consider  only  such  facts  and  circumstances 
as  the  evidence  shows  were  known  to  the 
defendant,  or  the  agent  of  the  defendant, 
at  the  time  he  made  the  affidavit  charging 
the  plaintiff  with  the  crime  of  receiving 
certain  stolen  goods."  The  court  said: 
"It  is  well  settled  by  the  authorities  of  this 
and  the  supreme  court,  that  the  question 
whether,  under  a  given  state  of  facts,  prob- 
able cause  existed,  is  a  question  of  law 
for  the  court,  and  not  a  question  of  fact 
for  the  jury.  'What  facts  and  circumstances 
amount  to  probable  cause  is  a  pure  question 
of  law.  Whether  they  exist  or  not  in  any 
particular  case  is  a  pure  question  of  fact. 
The  former  is  exclusively  for  the  court;  the 
latter  for  the  jury.  This  subject  must  nec- 
essarily be  submitted  to  the  jury  when  the 
facts  are  in  controversy;  the  court  instruct- 
ing them  what  the  law  is.* "  And  citing  a 
number  of  the  earlier  decisions  in  that 
jurisdiction  the  court  continued :  "These 
authorities  make  certain  the  duty  of  the 
court  not  to  tell  the  jury  that  certain  facts 
may  be  considered  by  it  in  determining 
whether  probable  cause  existed,  nor  that, 
if  it  find  certain  facts  to  exist,  it  may  con- 
sider such  facts  in  determining  such  ques- 
tion. The  court  must  for  itself  search  the 
evidence  on  this  question,  and  if  there  be  no 
conflict  therein,  it  then  becomes  the  court's 
duty  to  say,  as  a  matter  of  law,  whether 
there  was  or  was  not  probable  cause.  If, 
however,  the  evidence  presents  two  con- 
flicting theories  on  said  question,  one  con- 
sistent with  probable  cause,  and  the  other 
consistent  with  its  absence,  it  then  becomes 
the  duty  of  the  court,  on  the  one  hand, 
to  group  the  facts  within  the  evidence  which 
it  concludes,  as  a  matter  of  law,  show  prob- 
able cause,  and  then  hypothetically  state 
such  group  of  facts  to  the  jury,  directing  it 
that  if  it  finds  such  group  of  facts  proven 
by  the  evidence  that  it  must  [in  that  event] 
find  that  there  was  probable  cause;  and,  on 
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the  other  hand,  to  group  the  other  facts 
within  the  evidence  which  it  concludes,  as 
a  matter  of  law,  to  show  the  absence  of 
probable  cause,  and  then  hypothetically 
state  those  facts  to  the  jury,  directing  it 
that  if  it  finds  such  group  of  facts  proven 
by  the  evidence  that  it  must  find  that  there 
was  not  probable  cause;  and  in  no  event 
must  the  court  delegate  to  the  jury  the  duty 
of  determining  for  itself,  as  a  matter  of  law, 
whether  either  groups  of  facts,  or  any 
other  group  that  it  may  find  to  be  proven 
by  the  evidence,  shows  probable  cause.  That 
said  instruction  [supra]  violated  this  rule, 
and  delegated  to  the  jury  the  duty  which 
the  law  imposes  upon  the  court,  there  can 
be  no  question." 

In  Sunderbrand  ▼.  Shills,  82  N.  J.  L. 
700,  82  Atl.  914,  the  court  said:  "At  the 
conclusion  of  the  case,  after  the  court,  in 
charging  the  jury,  had  stated  the  essential 
elements  which  go  to  make  up  the  gravamen 
of  such  an  action,  the  defendant  preferred 
the  following  request:  'You  must  find  that 
this  arrest  was  made  from  malice;  that 
there  was  no  probable  cause  for  the  com- 
plaint, and  that  the  defendant  was  fully 
discharged,  in  order  to  find  a  verdict  in 
favor  of  the  plaintiff,  and  against  the  de- 
fendant.' The  court  properly  refused  to  so 
charge,  since  the  request  involved  the  sub- 
mission to  the  jury  of  the  question  of 
probable  cause.  That  question  is  always 
for  the  court  in  this  class  of  cases.  Where 
there  are  disputed  facts,  the  actual  facts 
must  be  determined  by  the  jury,  and  it  is 
for  the  court  to  instruct  as  to  probable  cause 
or  the  want  of  it  according  as  the  jury  find 
the  facts  one  way  or  the  other." 

An  instruction  "that  if  the  jury  believe 
from  the  evidence  that  defendant  had  ar- 
rested and  imprisoned  the  plaintiff  upon  a 
charge  of  theft,  and  which  was  proved  not 
to  be  true  upon  a  trial  before  the  justices' 
court,  then  the  law  is  for  the  plaintiff,  and 
they  must  so  find;  provided  there  were  not 
probable  grounds  for  so  doing  upon  the 
part  of  defendant,"  is  erroneous  because 
it  leaves  the  question  whether  there  was 
probable  cause  or  not  to  be  settled  entirely 
by  the  jury,  without  any  directions  as  to 
the  principles  of  law  arising  from  the  evi- 
dence by  which  they  should  be  governed  in 
determining  the  question. .  Greenwade  ▼. 
Mills,  31  Miss.  464.  The  court  said:  "Since 
the  leading  case  of  Johnstone  v.  Sutton, 
it  is  universally  agreed  that  the  question  of 
probable  cause  is  a  mixed  proposition  of 
law  and  fact;  that  whether  the  circum- 
stances allied  to  constitute  probable  cause 
are  sufficiently  established  is  a  matter  of 
fact  for  the  jury;  but  whether,  supposing 
them  to  be  true  as  alleged,  they  amount  to 
a  probable  cause,  is  a  question  of  law  to  be 
decided  by  the  court.  Munns  v.  De  Ne- 
mours, 3  Wash.  C.  C.  31,  Fed.  Cas.  No. 
9,926;  Broad  v.  Ham,  5  Ring.  N.  C.  722,  8 
Scott,  40,  8  L.  J.  C.  P.  N.  S.  357 ;  Pangburn 
V.  Bull,  1  Wend.  345;  Thomas  v.  Rouse,  2 
Brev.  75.  If  the  evidence  in  relation  to 
essential  facts  be  doubtful,  or  the  testimony 
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conflicting,  the  court  should  instruct  the 
jury  with  reference  to  the  different  views 
to  be  taken  of  the  evidence,  that  if  they 
believe  certain  facts  from  the  evidence, 
there  was  not  probable  cause,  and  the  plain- 
tiff is  entitled  to  recover;*  but  that,  if  they 
take  a  different  view  of  the  facts  and  so 
find,  they  should  find  for  the  defendant, 
^lasten  v.  Deyo,  2  Wend.  424 :  Paris  v.  Wad- 
dell,  1  McMull.  L.  358;  White  v.  Fox,  1 
Bibb,  369,  4  Am.  Dec.  643;  Williams  v. 
Norwood,  2  Yerg.  329.  If  there  is  no  dis- 
puted question  .of  fact,  no  conflict  of  testi- 
mony, or  no  question  of  credit  of  witnesses, 
it  is  competent  for  the  court,  and  its  duty, 
to  instruct  the  jury  whether  the  circum- 
stances are  or  are  not  suflicient  to  show 
probable  cause.  But  it  is  error  for  the 
court  to  refer  the  determination  of  the  ques- 
tion of  probable  cause  to  the  jury  under 
any  state  of  the  case,  without  declaring  to 
them  the  principles  by  which  they  must  be 
governed  in  determining  the  qestion;  be- 
cause it  would  be  leaving  to  the  jury  the 
determination  of  questions  of  law.  fjlmer 
▼.  Leland,  1  Me.  135,  10  Am.  Dec.  48;  Plum- 
mer  v.  Gheen,  10  N.  C.  (3  Hawks)  66,  14 
Am.  Dec.  572." 

So,  to  instruct  the  jury  "that  if  they  be- 
lieved from  the  evidence  that  the  defend- 
ants instituted  and  carried  on  a  prosecu- 
tion against  plaintiff  on  the  charge  of 
larceny,  of  which  he  was  acquitted,  and  that 
the  prosecution  was  without  probable  cause, 
and  malicious,  they  must  find  for  the  plain- 
tiff," was  erroneous,  as  leaving  the  ques- 
tion of  probable  cause  entirely  to  the  jury. 
Whitfield  V.  Westbrook,  40  Miss.  311.  The 
court  quoted  from  the  Green  wade  Case,  31 
Miss.  464,  and  this  case  may  be  cited  to  the 
same  general  propositions. 

In  Schwartz  v.  Boswell,  156  Ky.  103,  160 
S.  W.  748,  where  the  court  instructed  the 
jury  that  "reasonable  and  probable  cause 
means  such  cause  as  would  induce  a  rea- 
sonably cautious  and  prudent  person  to 
have  another  arrested  under  the  same  or 
similar  circumstances  as  are  shown  by  the 
evidence  in  this  case,  with  the  exception  of 
causing  a  c<mviction  of  the  party  arrested 
on  the  charge  preferred,"  one  of  the  two 
pounds  of  objections  to  this  instruction  was 
that  it  failed  to  inform  the  jury  as  to  what 
facts  would  constitute  probable  cause.  Sus- 
taining this  objection,  the  court  said:  ''As  to 
the  first  ground  of  objection  to  this  instruc- 
tion, it  was  said  by  this  court  in  the  case  of 
Ahrens  &  0.  Mfg.  Co.  v.  Hoeher,  106  Ky.  692, 
51  S.  W.  194,  that  the  court  should  tell  the 
jury  what  facts  constitute  probable  cause, 
and  let  them  determine  in  a  case  like  this 
whether  these  facts  are  proven.  Whether 
certain  facts  constitute  probable  cause  is 
a  question  of  law  for  the  court;  but  wheth- 
er such  facts  are  proven  is  for  the  jury. 
So,  the  court  should  have  instructed  the 
jury  hypothetically  within  the  range  of  the 
facts  which  the  evidence  tends  to  establish, 
as  to  what  would  constitute  probable 
cause,  and  thus  have  left  to  the  jury 
the  determination  only  of  whether  such 
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facts  were  proven.  26  Cyc.  109.  Upon 
the  state  of  facts  in  this  record,  the  court  in 
defining  probable  cause  should  have  given 
the  following  instructions:  'If  the  jury 
should  believe  from  the  evidence  that  the 
defendant,  at  the  time  he  procured  the 
issual  of  the  warrant  of  arrest  complained 
of,  believed,  and  had  such  grounds  as  would 
induce  a  man  of  ordinary  prudence  to  be- 
lieve^  that  plaintiff,  on  the  occasion  men- 
tioned in  the  evidence,  attempted  to  as- 
sault him;  or  did,  or  said  anything  of,  a 
violent  nature,  calculated  to  disturb  the 
peace  and  good  order  of  the  persons  pres- 
ent; then,  and  in  that  event,  there  was  prob- 
able cause  for  procuring  the  issual  of  the 
warrant.  Otherwise,  there  was  not  such 
probable  cause.' " 

So,  an  instruction  that  "'probable  cause' 
is  such  reasonable  grounds  as  ordinarily 
prudent  persons  are  accustomed  to  act  upon 
when  engaged  in  a  like  business,  or  the 
doing  of  a  like  thing,  under  like  or  similar 
circumstances,"  was  defective  as  it  did  not 
tell  the  jury  what  facts  constituted  prob- 
able cause  in  the  case.  Keiner  v.  Collins, 
—  Ky.  — ,  171  S.  W.  399. 

In  Furness  v.  Porter,  W^alk.  (Miss.)  442, 
where  the  facts  had  not  been  found  by  the 
jury,  although  the  testimony  was  conflicting, 
it  was  held  error  to  instruct  the  jury 
"that  admitting  all  the  testimony  in  favor 
of  the  plaintiff  to  be  true,  yet  that  he  had 
not  shown  a  want  of  probable  cause."  The 
courts  said:  "It  is  said  in  spme  of  the  ele- 
mentary books  that  what  shall  be  deemed 
probable  cause  is  a  matter  upon  which  the 
courts  shall  decide,  and  not  the  jury.  See 
Espinasse,  N.  P.  529;  2  Starkie,  Ev.  912. 
But  in  Johnstone  v.  Sutton,  1  T.  R.  520,  1 
Bro.  P.  C.  76,  1  Eng.  Rul.  Cas.  765,  Buller, 
Justice,  said  that  the  question  of  probable 
cause  is  a  mixed  question  of  law  and  fact; 
whether  the  circumstances  alleged  to  show  it 
probable  or  not  existed  is  a  matter  of  fact; 
but  whether,  supposing  them  to  be  true, 
they  amount  to  probable  cause,  is  a  ques- 
tion of  law.  In  this  case,  there  being  evi- 
dence on  both  sides,  and  the  evidence  being 
contradictory,  it  was  surely  the  province 
of  the  jury  exclusively  to  find  the  facts, 
to  determine  which  were  to.  be  believed,  the 
witnesses  of  the  plaintiff  or  of  the  defend- 
ant, so  that,  according  to  the  English  au- 
thorities, we  think  the  charge  of  the  court 
was  incorrect." 

In  Dreyfus  v.  Aul,  29  Neb.  191,  45  N.  W. 
282,  the  trial  court  of  its  own  motion  in- 
structed the  jury  as  follows:  "If  you  find 
that  the  prosecution  against  the  plaintiff 
was  commenced  without  probable  cause,  ex- 
cuse, or  justification,  you  will  find  for  the 
plaintiff,"  etc.  The  giving  of  this  instruc- 
tion was  error.  It  left  it  for  the  jury  to 
conjecture  what  facts  constituted  probable 
cause  or  excuse,  when  it  was  the  duty  of 
the  court  to  inform  the  jury  what  facts  con- 
stituted probable  cause,  and  then  leave  it 
for  the  jury  to  say  what  facts  were  proven. 

And  it  was  error  to  instruct  the  jury 
that  "if  they  find  from  the  evidence  that< 
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at  the  time  the  defendant  commenced  the 
prosecution  against  the  plaintiff  on  the 
charge  of  larceny  before  the  magistrate,  he 
had  been  informed  that  the  plaintiff,  either 
alone  or  with  others,  was  converting  the 
property,  or  had  converted  the  property, 
of  the  defendant,  to  his  own  use,  and  that 
the  defendant  believed  such  statements  to 
be  true,  and  if  they  further  find  that  such 
information  was  of  such  character  as  to 
warrant  a  cautious  man,  that  is,  a  man  of 
ordinary  prudence,  in  believing  the  plaintiff 
guilty  of  the  offense  charged,  and  that  the 
defendant  did  so  believe,  then  the  defendant 
would  not  be  liable  in  this  action."  Turner 
V.  O'Brien,  5  Neb.  542,  and  see  subsequent 
appeal  in  11  Neb.  108,  7  N.  W.  850.  The 
court  said:  "In  the  instruction  the  court 
stated  the  nature  and  character  of  the  fact 
to  be  proved,  namely,  the  mere  conversion 
of  property,  and  then  threw  upon  the  jury 
to  determine  whether  such  fact  or  circum- 
stance constituted  probable  cause,  or  in 
other  words,  would  warrant  a  man  of  ordi- 
nary prudence  to  believe  the  plaintiff  was 
guilty  of  the  offense  charged.  It  is  the 
duty  of  the  court  to  determine  whether  such 
fact,  if  found,  constituted  probable  cause, 
or  a  reasonable  ground  of  suspicion,  suffi- 
cient to  warrant  a  cautious  man  in  the 
belief  that  the  plaintiff  was  guilty  of  lar- 
ceny; and  it  was  error  to  submit  this  ques- 
to  the  jury." 

In  Rogers  v.  Mahoney,  62  Cal.  611,  the 
trial  judge  instructed  as  follows :  "The  jury, 
in  an  action  for  malicious  prosecution,  are 
not  to  determine  whether  the  facts  amount 
to  a  probable  cause;  but  it  is  the  province 
of  the  court  to  determine  that  question.  I 
have  determined  that  question,  gentlemen, 
when  I  tell  you  that  the  very  fact  that  this 
man  was  arrested  and  liberated  in  the  police 
court  gave  him  a  right  of  action,"  etc.  The 
appellate  court,  reversing  and  ordering  a 
new  trial,  said:  "There  was  such  conflict  in 
the  evidence  as  left  it  proper  that  the  ques- 
tion of  the  existence  of  the  facts  on  which 
the  want  of  probable  cause  depended  should 
be  passed  upon  by  the  jury,  unless  the  court 
below  was  correct  in  holding  that  the  bare 
facts  that  the  woman  (called  man  in  the 
instruction)  was  'arrested  and  liberated'  in 
the  police  court  gave  her  a  cause  of  action. 
The  charge  was  erroneous,  in  that  the  court 
determined  that  the  facts  mentioned  estab- 
lished conclusively  want  of  probable  cause. 
The  rule  as  laid  down  by  the  court  would 
certainly  simplify  the  trial  of  this  class  of 
actions.  If  correct,  the  law  might  be  thus 
formulated:  First,  where  plaintiff  has  been 
arrested,  charged  with  an  offense,  and  con- 
victed, his  action  for  malicious  prosecution 
will  not  lie;  second,  where  he  has  been 
arrested,  charged,  and  discharged,  and  these 
facts  are  proven  to  the  satisfaction  of  the 
court,  the  case  of  plaintiff  in  an  action  for 
malicious  prosecution  is  made  out,  because 
malice  may  be  inferred  from  want  of  proba- 
ble cause.  It  needs  but  to  state  the  second 
position  to  show  that  it  cannot  be  Buccess- 
fullv  maintained." 
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A  prayer  which  asks  the  court  to  instruct 
the  jury  that  there  is  legally  sufficient  evi- 
dence of  probable  cause  does  not  leave  the 
jury  to  find  the  existence  of  the  facts  relied 
on  as  constituting  probable  cause,  and  is 
therefore  properly  rejected.  Smith  v. 
Brown,  119  Md.  236,  86  Atl.  609. 

c.  When  facts  are  undisputed. 

1,  In  general. 

The  authorities  generally  agree  that  when 
the  facts  and  circumstances  relied  on  to 
show  probable  cause,  or  the  want  of  it,  are 
undisputed,  admitted,  or  clearly  established 
by  imcontr  over  ted  testimony,  and  not  capa- 
ble of  different  inferences  of  fact,  the  ques- 
tion of  probable  cause  becomes  a  pure 
question  of  law,  and  that  the  court  without 
any  assistance  from  the  jury  has  only  to 
say  at  once,  as  a  matter  of  law,  whether 
such  facts  and  circumstances  amount  to 
probable  cause.  Or,  as  the  rule  is  frequently 
and  briefly  stated,  when  the  facts  and  cir- 
cumstances are  undisputed,  probable  cause 
is  a  question  of  law  for.  the  court,  which 
it  is  error  to  submit  to  the  jury.  Cases 
taking  this  view,  irrespective  of  the  practice 
when  the  facts  are  in  dispute,  are: 

Eng. — Blachford  v.  Dod,  2  Barn,  k  Ad. 
179,  9  L.  J.  K.  B.  196;  Davis  v.  Hardy, 
6  Barn.  &  C.  225,  9  Dowl.  &  R.  380,  5  L.  J. 
K.  B.  91,  30  Revised  Rep.  306;  Watson  v. 
Whitmore,  8  Jur.  964,  34  L.  J.  Exch.  N.  S. 
41;  Hill  V.  Yates,  2  J.  B.  Moore,  80;  Wil- 
kinson V.  Foote,  5  Week.  Rep.  22;  Gibbons 
V.  Alison,  3  C,  B.  181 ;  Riddell  v.  Brown,  24 
U.  C.  Q.  B.  90;  Smith  v.  McKay,  10  U.  C. 
Q.  B.  412;  Baker  v.  Jones,  19  U.  C.  C.  P. 
365;  Lucy  v.  Smith,  8  U.  C.  Q.  B.  618; 
Donnelly  v.  Bawden,  40  U.  C.  Q.  B.  611; 
Meaney  v.  Reid-Newfoundland  Co.  39  N.  S. 
407;  Martin  v.  Hutchinson,  21  Ont.  Rep. 
388 

Fed.— Brown  v.  Selfridge,  224  U.  S.  189, 
56  L.  ed.  727,  32  Sup.  Ct.  Rep.  444,  affirming 
34  App.  D.  C.  242;  Crescent  City  L.  S.  L. 
&  S.  H.  Co.  v.  Butchers'  Union  S.  H.  &  L, 
S.  S.  Co.  120  U.  S.  141,  30  L.  ed.  614,  7  Sup. 
Ct.  Rep.  472;  Castro  v.  De  Uriarte,  16  Fed. 
93;  Miller  v.  Chicago,  M.  &  St.  P.  R.  Co.  41 
Fed.  898 ;  Sanders  v.  Palmer,  5  C.  C.  A.  77, 
14  U.  S.  App.  297,  55  Fed.  217 ;  Staunton  v. 
Goshom,  36  C.  C.  A.  76,  94  Fed.  52;  Carroll 
V.  Central  R.  Co.  134  Fed.  684;  Cragin  v. 
De  Pape,  86  C.  C.  A.  559,  159  Fed.  691. 

Ala.— Ewing  v.  Sanford,  19  Ala.  606; 
McLeod  V.  McLeod,  73  Ala.  42;  O'Neal  v. 
McKinna,  116  Ala.  606,  22  So.  905;  Gulsby 
V.  Louisville  &  N.  R.  Co.  167  Aa.  122,  52 
So.  392;  Birmingham  R.  Light  &  P.  Co.  v. 
Ellis,  6  Ala.  App.  525,  58  So.  796;  Louis- 
ville A  N.  R.  Co.  V.  Stephenson,  6  Ala.  App. 
578,  60  So.  490. 

Ark. — ^Whipple  v.  Gorsuch,  82  Ark.  252, 
10  L.R.A.(N.S.)  1133,  101  S.  W.  735,  12 
Ann.  Cas.  38.  And  see  other  cases  cited  in 
preceding  sections. 

Ariz. — ^McDonald  v.  Atlantic  &  P.  R.  Co. 
3  Ariz.  96,  21  Pac.  338 ;  Richardson  v.  Pow- 
ers, 11  AruE.  31,  89  Pac.  542. 
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Cal.— Potter  ▼.  Seale,  8  Cal.  218;  Grant 
V.  Moore,  29  Cal,  644;  Harkrader  v.  Moore, 
44  Cal.  344;  Dwain  v.  Descalso,  66  Cal.  415, 

5  Pac.  903 ;  Fulton  v.  Onesti,  66  Cal.  575,  6 
Pac.  491;  Lacej  v.  Porter,  103  Cal.  597,  37 
Pac.  635;  People  v.  Kilvington,  104  Cal.  86, 
43  Am.  St.  Rep.  73,  37  Pac.  799;  Smith  v. 
Liverpool  &  L.  &  G.  Ins.  Co.  107  Cal.  432,  40 
Pac.  540;  Seabrldge  v.  McAdam,  108  Cal. 
345,  41  Pac.  409;   Davis  v.  Pacific  Teleph. 

6  Teleg.  Co.  127  Cal.  312,  57  Pac.  764,  59 
Pac.  698;  Johnson  v.  Southern  P.  Co.  157 
Cal.  333,  107  Pac.  611. 

Colo.— Gurley  v.  Tomkins,  17  Colo.  437,  30 
Pac.  344;  Griines  v.  Greenblatt,  47  Colo. 
495,  107  Pac.  1111,  19  Ann.  Cas.  608;  Brooks 
T.  Bradford,  4  Colo.  App.  410,  36  Pac.  303; 
Clement  v.  Major,  8  Colo.  App.  86,  44  Pac. 
776. 

D.  C.  — Coleman  v.  Heurich,  2  Mackev, 
189;  Spitzer  v.  Friedlander,  14  App.  D.  C. 
656;  Slater  v.  Taylor,  31  App.  D.  C.  100, 
18  L.R.A,(N.S.)  77;  Brown  v.  Self  ridge,  34 
App.  D.  C.  242,  affirmed  in  224  U.  S.  189, 
66  L.  ed.  727,  32  Sup.  Ct.  Rep.  444. 

Ga. — Pomeroy  v.  Golly,  Ga.  Dec.  pt.  1,  p. 
26.     But  see  rule  under  statute,  infra,  IV. 

Ind. — Brown  v.  Connelly,  5  Blackf.  390; 
Terre  Haute  &  I.  R.  Co.  v.  Mason,  148  Ind. 
578,  46  N.  E.  332;  Helwig  v.  Beckner,  149 
Ind.  131,  46  N.  E.  644,  48  N.  E.  788;  In- 
dianapolis Traction  &  Terminal  Co.  v. 
Henby,  178  Ind.  239,  97  N.  E.  313; 
Roberts  v.  Kendall,  12  Ind.  App.  269, 
38  N.  E.  424;  Indiana  Bicycle  Co.  v. 
Willis,  18  Ind.  App.  625,  48  N.  E.  646; 
Taylor  v.  Baltimore  &  O.  S.  W.  R.  Co.  18 
Ind.  App.  692,  48  N.  E.  1044;  Atkinson  v. 
Van  Cleave,  25  Ind.  App.  508,  67  N.  E.  731; 
Lawrence  v.  Leathers,  31  Ind.  App.  414,  68 
N.  E.  179;  Sasse  v.  Rogers,  40  Ind.  App. 
197,  81  N.  E.  590;  Henderson  v.  McGruder, 
49  Ind.  App.  682,  98  N.  E.  137;  Cleveland, 
C.  C.  &  St.  L.  R.  Co.  V.  Dixon,  51  Ind.  App. 
668,  96  N.  E.  815. 

Iowa. — ^Knapp  v.  Chicago,  B.  &  Q.  R.  Co. 
113  Iowa,  532,  85  N.  W.  767. 

Kan.— Parli  v.  Reed,  30  Kan.  534,  2  Pac 
635;  Bell  v.  Keepers,  37  Kan.  64,  14  Pac. 
642;  Atchison,  T.  &  S.  F.  R.  Co.  v.  Watson, 
37  Kan.  773,  15  Pac.  877;  Drumm  v.  Cess- 
num,  58  Kan.  331,  49  Pac.  79;  Atchison,  T. 
&  S.  F.  R.  Co.  V.  Smith,  60  Kan.  4,  55  Pac. 
272;  Matsoit  v.  Michael;  Markley  v.  Kir- 
by,  6  Kan.  App.  494,  50  Pac.  953;  Turney  v. 
Taylor,  8  Kan.  App.  593,  56  Pac.  137. 

Ky. — Paris  v.  Starke,  3  B.  Mon.  4 ;  Meyer 
V.  Louisville,  St.  L.  &  T.  R.  Co.  98  Ky.  365, 
33  S.  W.  98;  Lancaster  v.  McKay,  103  Ky. 
616,  45  S.  W.  887;  Provident  Sav.  Life 
Assur.  Soc.  V.  Johnson,  115  Ky.  84,  72  S. 
W.  754;  Schott  v.  Indiana  Nat.  L.  Ins.  Co. 
160  Ky.  533,  169  S.  W.  1023;  O'Daniel  v. 
Smith,  139  Ky.  662,  66  S.  W.  284;  Lancaster 
▼.  Langston,  18  Ky.  L.  Rep.  299,  36  S.  W. 
521;  Alexander  v.  Reid,  19  Ky.  L.  Rep. 
1636,  44  S.  W.  211;  Moore  v.  Large,  20 
Kv.  L.  Rep.  409,  46  S.  W.  608;  Davis  v. 
Cassidy,  23  Ky.  L.  Rep.  955,  64  S.  W.  633. 

Me. — Ulmer  v.  Leland,  1  Me.  135,  10  Am. 
Dec.  48;  Varrell  v.  Holmes,  4  Me.  168; 
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Stevens  v.  Fassett,  27  Me.  266 ;  Taylor  v. 
Godfrey,  36  Me.  625;  Page  v.  Gushing,  38 
Me.  523;  Marks  v.  Gray,  42  Me.  86;  Cooper 
V.  Waldron,  60  Me.  80;  Humphries  v.  Par- 
ker, 52  Me.  602;  Speck  v.  Judson,  63  Me. 
207. 

Md. — ^Boyd  v.  Cross,  35  Md.  194;  Medcalfe 
V.  Brooklyn  L.  Ins.  Co.  45  Md.  198;  Thelin 
V.  Dorsey,  59  Md.  539;  Hooper  v.  Vernon, 
74  Md.  336,  21  Atl.  656;  Chapman  v.  Nash, 
121  Md.  608,  89  Atl.  117. 

Mass. — ^Henunenway  v.  Woods,  1  Pick. 
624;  Stone  v.  Crocker,  24  Pick.  81;  Cloon 
v.  Gerry,  13  Gray,  201;  Parker  v.  Farley, 
10  Cush.  281;  Mitchell  v.  Wall,  111  Mass. 
492;  Good  v.  French,  115  Mass.  201;  Allen 
T.  Codman,  139  Mass.  136,  29  N.  E.  537; 
Sartwell  v.  Parker,  141  Mass.  405,  5  N.  E. 
807;  Donnelly  v.  Daggett,  145  Mass.  314, 
14  N.  E.  161;  Casavan  v.  Sage,  201  Mass. 
547,  87  N.  E.  893;  Griffin  v.  Dearborn,  210 
Mass.  308,  96  N.  £.  681. 

Mich.— Hamilton  v.  Smith,  39  Mich.  222; 
Wilson  V.  Bowen,  64  Mich.  133,  31  N.  W.  81; 
Huntington  v.  Gault,  81  Mich.  144,  45  N.  W. 
970;  Perry  v.  Sulier,  92  Mich.  72,  52  N.  W. 
801;  White  v.  McQueen,  96  Mich.  249,  55 
N.  W.  843;  Filer  v.  Smith,  96  Mich.  347,  36 
Am.  St.  Rep.  603,  66  N.  W.  999;  Fine  v. 
Navarre,  104  Mich.  93,  62  N.  W.  142;  Le 
Clear  v.  Perkins,  103  Mich.  131,  26  LJI.A. 
627,  61  N.  W.  357;  Rankin  v.  Crane,  304 
Mich.  6,  61  N.  W.  1007;  McClay  v.  Hicks, 
119  Mich.  65,  77  N.  W.  636;  Bennett  v. 
Eddv,  120  Mich.  300,  79  N.  W.  481;  Birdsall 
V.  Smith,  158  Mich.  390,  122  N.  W.  626. 
But  see  Davis  v.  McMillan,  142  Mich.  391,  3 
L.R.A.(N.S.)  928,  113  Am.  St.  Rep.  585, 
105  N.  W.  862,  7  Ann.  Cas.  864. 

Minn.— Gilbertson  v.  Fuller,  40  Minn.  413, 
42  N.  W.  203 ;  Bartlett  v.  Hawley,  38  Minn. 
308,  37  N.  W.  680;  Boyd  v.  Mendenhall,  63 
Minn.  274,  55  N.  W.  45;  Smith  v.  Munch, 
65  Minn.  256,  68  N.  W.  19;  Shafer  v. 
Hertzig,  92  Minn.  173,  99  N.  W.  796;  Mun- 
dal  V.  Minneapolis  &  St.  L.  R.  Co.  92  Minn. 
26,  99  N.  W.  273,  100  N.  W.  363;  Nelson 
V.  International  Harvester  Co.  117  Minn. 
298,  135  N.  W.  808. 

Miss. — Greenwade  v.  Mills,  31  Miss.  464; 
Whitfield  V.  Westbrook,  40  Miss.  311;  Mc- 
Nulty  V.  Walker,  64  Miss.  198,  1  So.  65. 

Mo.— Hill  V.  Palm,  38  Mo.  13;  Sharpe  v. 
Johnston,  69  Mo.  657;  Moody  v.  Deutsch, 
85  Mo.  237 ;  Stubbs  v.  Mulholland,  168  Mo. 
47,  67  S.  W.  660;  Carp  v.  Queen  Ins.  Co. 
203  Mo.  296,  101  S.  W.  78 ;  Hanna  v.  Minne- 
sota L.  Ins.  Co.  241  Mo.  383,  146  S.  W.  412; 
McGarry  v.  Missouri  P.  R.  Co.  36  Mo.  App. 
340;  Christian  v.  Hanna,  58  Mo.  App.  37; 
Warren  v.  Flood,  72  Mo.  App.  199;  Matlick 
V.  Crump,  62  Mo.  App.  21 ;  Pinson  v.  Camp- 
bell, 124  Mo.  App.  260,  101  S.  W.  621; 
Bosch  V.  Miller,  136  Mo.  App.  482, 118  S.  W. 
606;  March  v.  Vandiver,  181  Mo.  App.  281, 
168  S.  W.  824. 

Neb. — ^Turner  v.  O'Brien,  5  Neb.  542 ;  Ross 
V.  Langworthy,  13  Neb.  492,  14  N.  W.  515; 
Dreyfus  v.  Aul,  29  Neb.  191,  45  N.  W.  282; 
Nehr  v.  Dobbs,  47  Neb.  864,  66  N.  W.  864; 
Maynard  v.  Sigman,  65  Neb.  590,  91  N.  W. 
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576 ;  Bechel  v.  Pacific  Exp.  Co.  65  Neb.  826, 
91  N.  W.  853;  Bank  of  Miller  v.  Richmon, 
68  Neb.  731,  94  N.  W.  998,  affirming  on 
rehearing  64  Neb.  Ill,  89  N.  W.  627;  Tal- 
cott  V.  Rice,  94  Neb.  539,  143  N.  W.  803; 
Mever  v.  Meese,  95  Neb.  226,  145  N.  W.  256 ; 
ClaVk  V.  Folkers,  1  Neb.  (Unof.)  96,  95  N. 
W.  328;  Figg  v.  Hanger,  4  Neb.  (Unof.) 
792,  96  N.  W.  658. 

N.  J.— Simderbrand  y.  Shille,  82  N.  J.  L. 
700,  82  Atl.  914;  Hartdorn  v.  Webb  Mfg. 
Co.  —  N.  J.  — ,  75  Atl.  893;  Magowan  v. 
Rickey,  64  N.  J.  L.  402,  45  Atl.  804 ;  Strieker 
V.  Pennsylvania  R.  Co.  60  N.  J.  L.  230,  37 
Atl.  776,  3  Am.  Neg.  Rep.  431;  Bell  v. 
Atlantic  City  R.  Co.  58  N.  J.  L.  227,  33  Atl. 
211. 

And  see  Toth  v.  Greisen,  —  N.  J.  L.  — , 
51  Atl.  927,  holding  that  whether  the  plain- 
tiff has  established  the  want  of  probable 
cause  is  for  the  court,  if  the  facts  proven 
are  undisputed,  but  if  there  is  a  controversy 
about  them  the  question  is  for  the  jury. 
See  also  Weisner  v.  Hansen,  81  N.  J.  L.  601, 
80  Atl.  455. 

N.  Y. — Bacon  v.  Townsend,  2  Edm.  Sel. 
Cas.  120;  M'Cormick  v.  Sisson,  7  Cow.  715; 
Bulkeley  v.  Smith,  2  Duer,  261 ;  Bulkcley  v. 
Keteltas,  6  N.  Y.  387,  reversing  4  Sandf. 
450;  Besson  t.  Southard,  10  N.  Y.  236; 
Carpenter  v.  Shelden,  5  Sandf.  77;  Masten 
V.  Deyo,  2  Wend.  424;  Gorton  v.  De  Angelis, 
6  Wend.  418;  Weaver  v.  Townsend,  14  Wend. 
192;  Baldwin  v.  Weed,  17  Wend.  224; 
Burns  v.  Erben,  40  N.  Y.  463;  Garrison  v. 
Pearce,  3  E.  D.  Smith,  255;  Gordon  v.  Up- 
ham,  4  E.  D.  Smith,  9 ;  Thompson  v.  Lumley, 
50  How.  Pr.  105;  Stevens  v.  Lacour,  10 
Barb.  62;  Miller  v.  Milligan,  48  Barb.  30; 
Waldheim  v.  Sichel,  1  Hilt.  45. 

And  see  Burlingame  v.  Burlingame,  8 
Cow.  142,  and  Murray  v.  Long,  1  Wend.  140, 
where  the  judges  at  the  circuits  granted 
nonsuits  because  probable  cause  was  shown, 
and  were  sanctioned  and  upheld  on  appeal; 
but,  as  stated  in  Masten  v.  Deyo,  supra,  it 
is  not  necessarily  to  be  thence  inferred  that 
the  question  of  probable  cause  belongs  ex- 
clusively to  the  trial  judge  to  determine,  as 
it  is  a  cottimcm  occurrence  for  trial  judges  to 
decide  on  the  trial  of  a  cause  that  the 
plaintiff  has  failed  to  make  out  his  cause  of 
action,  and  to  order  a  nonsuit. 

And  see  also  cases  cited  infra,  this  sec- 
tion. 

N.  C— Leggett  v.  Blount,  4  N.  C.  (Term 
Rep.  123)  7  Am.  Dec.  702;  Plummer  v. 
Gheen,  10  N.  C.  (3  Hawks)  66,  14  Am.  Dec. 
572;  Swaim  v.  Stafford,  25  N.  C.  (3  Ired. 
L.)  289;  Beale  v.  Roberson,  29  N.  C.  (7 
Ired.  L.)  280;  Johnson  v.  Chambers,  32 
N.  C.  (10  Ired.  L.)  287;  Vickers  v.  Logan, 
44  N.  C.  (Busbee,  L.)  394;  Thurber  v. 
Eastern  Bldg.  &  L.  Asso.  116  N.  C.  75,  21 
S.  E.  193;  Jones  v.  Wilmington  &  W.  R. 
Co.  125  N.  C.  227,  34  S.  E.  398;  Moore  v. 
First  Nat.  Bank,  140  N.  C.  293,  52  S.  E. 
944:  Morgan  v.  Stewart,  144  N.  C.  424,  57 
S.  E.  149;  Humphries  v.  Edwards,  164  N. 
C.  154,  80  S.  E.  165, 
L.RJ^.1915D. 


N.  D.— Kolka  ▼.  Jones,  6  N.  D.  461,  66 
Am.  St.  Rep.  615,  71  N.  W.  558. 

Or.— Glaze  v.  Whitley,  5  Or.  164;  Gee  v. 
Culver,  12  Or.  228,  6  Pac.  775;  Hess  v.  Ore- 
gon German  Baking  Co.  31  Or.  503,  49  Pac. 
803;  Stamper  v.  Raymond,  38  Or.  17,  62 
Pac.  20. 

Pa.— Fisher  v.  Forrester,  33  Pa.  501; 
Dietz  V.  Langfitt,  63  Pa.  234;  McCarthy  v. 
DeArmit,  99  Pa.  63;  Walbridge  v.  Pruden, 
102  Pa.  1;  Mahaffey  v.  Byers,  151  Pa.  92, 

25  Atl.  93;  Leahey  v.  March,  156  Pa.  458, 

26  Atl.  701;  Mitchell  v.  Logan,  172  Pa. 
349,  33  Atl.  554;  Burk  v.  Howley,  179  Pa. 
539,  57  Am.  St.  Rep.  607,  36  Atl.  327; 
Huckestein  v.  New  York  L.  Ins.  Co.  205 
Pa.  27,  54  Atl.  461;  Boyd  v.  Kerr,  216  Pa. 
259,  65  Atl.  674;  Robitzek  v.  Daum,  220 
Pa.  61,  69  Atl.  96;  Roessing  v.  Pittsburg 
R.  Co.  226  Pa.  523,  75  Atl.  724;  McCoy  v. 
Kalbach,  242  Pa.  123,  88  Atl.  879;  Cropley 
v.  Givin,  30  Phila.  Leg.  Int.  160;  Ruffner 
V.  Hooks,  2  Pa.  Super.  Ct.  278;  Scott  v. 
Dewey,  23  Pa.  Super.  Ct.  396;  Bryant  v. 
Kuntz,  25  Pa.  Super.  Ct.  102;  Brown 
V.  Waite,  38  Pa.  Super.  Ct.  216;  Cole  v. 
Reece,  47  Pa.  Super.  Ct.  212;  Bosley  v. 
Gerrity,  55  Pa.  Super.  Ct.  429. 

S.  C— Paris  v.  Waddell,  1  McMuU.  358; 
Braveboy  v.  Cockfield,  2  McMuU.  270,  39 
Am.  Dec.  123;  Thomas  v.  Rouse,  2  Brev. 
75;  Campbell  v.  O'Bryan,  9  Rich.  L.  204; 
Stoddard  v.  Roland,  31  S.  C.  342,  9  S,  E. 
1027. 

*  S.  D.— Krause  v.  Bishop,  18  S.  D.  298, 
100  N.  W.  434. 

Tenn. — Memphis  Gayoso  Gas  Co.  v.  Wil- 
liamson, 9  Heisk.  314. 

Tex.— Landa  v.  Obert,  45  Tex.  539;  Ram- 
sey V.  Arrott,  64  Tex.  320. 

Vt.— French  v.  Smith,  4  Vt.  363,  24  Am. 
Dec.  616;  Barron  v.  :Ma8on,  31  Vt.  189; 
Driggs  V.  Burton,  44  Vt.  124. 

Va.— Boush  V.  Fidelity  &  D.  Co.  100  Va. 
735,  42  S.  E.  877. 

W.  Va.— Vinal  v.  Core,  18  W.  Va.  1; 
Moats  V.  Rymer,  18  W.  Va.  642,  41  Am. 
Rep.  703. 

Wash. — Levy  v.  Fleischner,  12  Wash.  15, 
40  Pac.  384;  Richardson  v.  Spangle,  22 
Wash.  14,  60  Pac.  64;  Voss  v.  Bender,  32 
Wash.  566,  73  Pac.  697;  Simmons  v.  Gard- 
NEB;  Finigan  v.  Sullivan,  65  Wash.  625, 
118  Pac.  888;  Baer  v.  Chambers,  67  Wa^h. 
357,  121  Pac.  843,  Ann.  Cas.  1913D,  559; 
Anderson  v.  Seattle  Lighting  Co.  71  Wash. 
155,  127  Pac.  1108. 

Wis.— Plath  V.  Braunsdorff,  40  Wis.  107 ; 
Woodworth  v.  Mills,  61  Wis.  44,  50  Am. 
Rep.  135,  20  N.  W.  728;  King  v.  Apple, 
River  Power  Co.  131  Wis.  575,  120  Am.  St. 
R^p.  1^3,  111  N.  W.  668,  11  Ann.  Cas. 
951;  Topolewski  v.  Plankinton  Packing  Co. 
143  Wis.  52,  126  N.  W.  554. 

As  stated  in  Gilbertson  v.  Fuller,  40  Minn. 
413,  42  N.  W.  203,  "there  being  no  contro- 
versy over  the  facts  [in  a  particular  case] 
it  was  for  the  court  to  declare  whether 
probable  cause  existed;  that  is,  whether  the 
defendant  had  'a  reasonable  ground  of  sus- 
picion, supported  by  circumstances  suffici- 
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ently  strong  in  themselves  to  warrant  a 
cautious  man  in  the  belief  that  the  person 
accused  is  guilty  of  the  oflfense  with  which 
he  is  charged.' " 

In  Bell  V.  Atlantic  City  R.  Co.  58  N.  J* 
L.  227,  33  Atl.  211,  the  court  said:  "We 
think  that  the  question  ol  the  existence  of 
a  reasonable  cau8e<.  for.  the  prosecution  in 
question  should  have  been  decided  by  the 
court,  and  should  not  have  been  left,  as  it 
was, 'to  the  jury.  The  facts  on  which  that 
question  turned  were  not,  as  it  seems  to  us, 
in  any  degree  in  dispute,  and  when  that  is 
the  condition  of  afifairs  the  legal  rule  is 
that  it  is  the  function  of  the  court  to  pass 
upon  their  effect  in  law.  To  omit  such 
duty  was  to  deprive  the  defendant  of  the 
important  right  of  testing,  in  a  definite 
form,  by  a  bill  of  exception  and  writ  of 
error,  the  legal  value  of  the  plaintiff's  case 
in  its  most  important  feature.  In  the  pres* 
ence  of  such  a  mistake  as  this,  it  is  not 
possible  to  permit  the  verdict  to  stand." 

In  Stone  v.  Crocker,  24  Pick.  81,  the  court 
said:  "The  defendant's  counsel  claims  a 
right  to  have  it  tried  by  the  jury.  He  al- 
leges that  it  is  a  mixed  question,  involv- 
ing both  law  and  fact,  and  therefore  should 
be  submitted  to  the  jury.  This  argument 
has  in  it  more  of  truth  than  appositeness. 
Mixed  questions  must  necessarily  go  to  the 
jury ;  but  with  proper  instructions  from  the 
court  as  to  the  law  and  its  application  to 
the  facts.  But  such  questions,  when  the 
facts  are  tmdisputed,  resolve  themselves  in* 
to  pure  questions  of  law.  The  functions  ol 
the  court  and  jury  are  different  and  gen- 
erally distinct;  though  sometimes,  especi- 
ally in  criminal  cases,  they  run  into  each 
other  so  that  they  cannot  be  clearly  dis- 
tinguished or  separated.  For  this  case  and 
others  of  the  kind,  we  think  there  is  no 
difficulty  in  drawing  the  line.  If  these  func- 
tions encroach  upon  each  other,  it  will  not 
be  because  their  respective  provinces  are 
not  separated  by  plain  boundaries.  What 
facts  and  circumstances  amount  to  prob- 
able cause  is  a  pure  question  of  law. 
Whether  they  exist  or  not,  in  any  particu- 
lar case,  is  a  pure  question  of  fact.  The 
former  is  exclusively  for  the  court;  the 
latter  for  the  jury.  This  subject  must 
necessarily  be  submitted  to  the  jury  when 
the  facts  are  in  controversy;  the  court  in- 
structing them  what  the  law  is.  2  Starkie 
Ev.  912;  Johnstone  v.  Sutton,  1  T.  R.  646, 
1  Bro.  P.  C.  76,  1  Revised  Rep.  269,  1  Eng. 
Rul.  Cas.  766;  Candell  v.  London,  cited  in 
1  T.  R.  620;  Reynolds  v.  Kennedy,  1  Wils. 
2.32;  Hill  v.  Yates,  2  J.  B.  Moore,  80; 
Isaacs  V.  Brand,  2  Starkie,  167,  19  Revised 
Rep.  696;  Brooks  v.  Warwick,  2  Starkie, 
389;  Reed  v.  Taylor,  4  Taunt,  616,  13  Re- 
vised Rep.  701;  Legget  v.  Blount,  4  N.  C. 
(Term  Rep.  123)  7  Am.  Dec.  702;  Munns 
V.  Dupont,  2  Browne  (Pa.)  42  Appx.; 
8.  c.  3  Wash.  C.  C.  31,  Fed.  Cas.  No.  9,926; 
Crabtree  v.  Horton,  4  Munf.  59:  Kelton  v. 
Bevins,  Cooke,  90,  5  Am.  Dec.  670;  Ulmer 
V.  Leland,  1  Me.  135,  10  Am.  Dec.  48.  But 
it  may  happen  that  this  and  other  mixed 
questions  need  not  and  cannot  properly  be 
sent  to  the  iurv.  When  the  facts  are  undis- 
L.R.A.1916b.  " 


puted,  or  when  all  the  facts  which  the 
plaintiff's  evidence  conduces  to  prove,  do  not 
show  a  want  of  probable  cause,  it  becomes 
a  mere  question  of  law  which  the  court 
must  decide,  and  it  would  be  useless  and 
improper  to  take  the  opinion  of  a  jury  upon 
it;  for  if  they  found  for  the  plaintiff,  the 
court  would  set  aside  the  verdict,  not  so 
much  because  it  was  against  evidence,  as 
because  it  was  against  law.  Qoldlng  v. 
Crowle,  Sayer,  1;  Bull.  N.  P.  14.  But 
such  was  not  this  case.  The  judge  instruct- 
ed the  jury  that  the  evidence  showed  a 
want  of  probable  cause.  In  other  words, 
that  all  the  facts  which  all  the  evidence 
tended  to  prove  did  not  amount  to  a  proba- 
ble cause  for  the  prosecution  of  the  plain- 
tiff. This  withdrew  nothing  from  the  jury 
which  belonged  to  them.  It  was  undoubt- 
edly a  virtual  decision  of  this  branch  of 
the  case,  and  the  jury  could  not  find  for  the 
defendant  without  rejecting  this  instruc- 
tion. But  it  did  not  assume  to  decide  that 
any  particular  facts  were  or  were  not 
proved;  but  that  all,  of  which  there  was 
any  evidence,  were  not  sufficient  to  justi- 
fy the  defendant.  It  was  the  most  favor- 
able course  for  him,  because  it  brought  his 
case  to  a  decision  upon  his  own  testimony, 
as  given  before  the  magistrate,  and  upon 
the  assumption  that  everything  was  proved 
which  could  fairly  be  inferred  in  his  favor 
from  that  and  all  the  other  evidence  in  the 
case.  If  it  had  been  left  more  generally  to 
the  jury,  they  might  have  found  some  of 
these  inferences  against  him.  But  what  is 
of  more  importance,  it  was  exactly  con- 
formable to  the  rule  of  law  upon  this  sub- 
ject, and  according  to  the  principles  which 
we  have  just  explained.  To  have  taken  the 
opinion  of  the  jury,  whether  certain  facts 
amounted  to  probable  cause  or  .not,  would 
have  been  to  obtain  their  judgments  upon 
a  pure  question  of  law;  which  would  have 
been  a  manifest  dereliction  of  duty  on  the 
part  of  the  court,  an  avoidance  of  the  re- 
sponsibility which  belongs  to  it,  and  a  con- 
founding of  the  functions  of  judge  and  jury, 
which  should  ever  be  kept  as  distinct  as 
possible." 

The  rule  requiring  the  court  to  collate 
the  evidence  and  instruct  as  to  what  facts 
in  the  particular  case  constitute  probable 
cause  has  no  application  where  there  is  no 
evidence  of  probable  cause.  Where  all  the 
facts  which  all  the  evidence  tends  to  prove 
do  not  amount  to  probable  cause,  the  court 
mav  instruct  accord  inglv.  Grimes  v.  Green - 
blatt,  47  Colo.  495,  107"  Pac.  1111,  19  Ann, 
Cas.  608.  The  court  said:  "But  were  we 
to  determine  otherwise,  and  that  it  is  the 
duty  of  the  court  to  specifically  collate  the 
evidence  and  instruct  the  jury  as  to  what 
facts,  if  found,  would  constitute  'probable 
cause'  in  the  particular  case  on  trial,  the 
rule  can  apply  only  where  there  is  some 
evidence  of  probable  cause.  If  there  be  no 
such  evidence  the  court  certainly  cannot 
collate  the  evidence  and  so  advise  the  jury. 
Where  there  is  dispute  as  to  the  facts  re- 
lied on  as  constituting  probable  cause,  or 
as  showing  a  want  thereof,  the  determina- 
tion of  such  dispute  is,  like  other  questions 
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of  fact,  for  the  jury ;  but  where  all  the  facta, 
which  all  the  evidence  tends  to  prove,  do  not 
amount  to  probable  cause  for  the  arrest  or 
prosecution,  it  becomes  a  question  of  Jaw 
to  be  determined  by  the  court.  The  court 
could  very  properly  have  instructed  the 
jury  in  this  case  that  there  was  no  probable 
cause  for  the  arrest  and  prosecution  of  the 
plaintiff.  The  facts  and  circumstances  un- 
der which  defendant  acted  were  not  suffi- 
cient to  justify  him,  as  a  man  of  ordinary 
caution  and  prudence,  to  proceed  against 
plaintiff  in  the  manner  disclosed  by  this 
record." 

In  French  y.  Smith,  4  Vt.  363,  24  Am. 
Dec.  616,  where  there  was  a  motion  to  set 
aside  a  verdict  and  enter  a  nonsuit,  the 
court  said:  "The  motion  for  a  nonsuit  nec- 
essarily supposes  the  question  of  probable 
cause  in  this  kind  of  action  to  be  solely  a 
question  of  law  for  the  decision  of  the  court. 
And  it  is  so,  when  it  depends  wholly  on  the 
evidence  of  records  or  written  documents, 
as  also  when  there  is  no  conflict  of  evidence, 
nor  ground  of  dispute  as  to  the  facts  proved. 
Reynolds  v.  Kennedy,  1  Wils.  232;  Hatha- 
way V.  Allen,  Brayton  (Vt.)  162.  But  in 
general,  if  the  evidence  relating  to  this 
question  rests  in  parol  testimony,  and  es- 
pecially if  there  is  such  evidence  on  both 
sides,  it  then  becomes  a  mixed  proposition 
of  law  and  fact.  Whether  the  circumstanc- 
es relied  on  to  show  the  cause  for  prosecut- 
ing to  have  been  probable  are  true  and 
existed  is  a  matter  of  fact  for  the  jury  to 
find;  but  whether,  supposing  them  true, 
they  amount  to  a  probable  cause,  is  a  ques- 
tion of  law  for  the  court.  Johnstone  v. 
Sutton,  1  T.  R.  546,  1  Bro.  P.  C.  76,  1  Re- 
vised Rep.  269,  1  Eng.  Rul.  Gas.  706.  And 
in  a  case  where  there  is  confessedly  no  evi- 
dence tending  to  negative  the  existence  of 
probable  cause,  the  court  should,  of  course, 
decide  that  the  plaintiff  has  failed  in  a 
point  essential  to  his  right  of  recovery. 
There  is  no  occasion  to  determine  whether, 
in  this  instance,  the  want  of  probable  cause 
was  sufficiently  shown,  or  whether  the  evi- 
dence was  of  a  character  for  the  court  to 
pronounce  upon,  since  we  are  of  opinion, 
upon  more  general  grounds,  that  the  motion 
ought  not  to  prevail." 

So,  in  Bell  v.  Keepers,  37  Kan.  64,  14 
Pac.  542,  where  the  relations  of  the  parties, 
their  rights  and  interests  in  property  in 
dispute,  were  fixed  by  written  contract,  no 
question  of  probable  cause  was  in  dispute, 
it  was  held  that  the  court  should  have  in- 
structed the  jury  as  to  whether  or  not 
plaintiff  had  established  want  of  probable 
cause.  And  to  the  same  effect,  see  Blach- 
ford  V.  Dod,  2  Barn.  &  Ad.  179,  9  L.  J.  K. 
B.  196. 

Obviously,  in  many  cases,  though  the 
evidence  is  accepted,  or  conceded  to  be  true, 
different  persons  may  honestly  draw  diverse 
conclusions  from  it.  The  definitions  of 
probable  cause,  as  pointed  out  in  the  begin- 
ning of  this  note,  are  such  as  to  require  the 
prosecutor  to  act  as  a  reasonable  and  pru- 
dent man  would  under  the  like  circum- 
stances, and  do  not  impoM  liability  upon 
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him  for  his  mistaken  conclusions,  where 
they  are  such  as  that  fictitious  person,  the 
reasonable  and  prudent  man,  would  have 
drawn  if  placed  in  the  same  situation.  The 
evidence  may  be  without  substantial  con- 
flict, and  the  witnesses  by  whom  it  was  giv- 
en not  only  entitled  to  credit,  but  in  fact 
implicitly  believed,  and  yet  one  jury  or 
court  might  reach  the  conclusion  that  the 
prosecutor  acted  as  a  reasonable  and  pru- 
dent man,  and  another  that  he  did '  not. 
In  such  a  contingency  is  the  jury  or  the 
court  the  proper  tribunal  to  draw  the  infer- 
ence from  the  undisputed  evidence?  While 
there  is  not  a  great  deal  of  discussion  of 
this  question  to  be  found,  the  authorities 
which  unqualifiedly  assert  that  when  the 
evidence  is  not  conflicting  the  court  must 
decide  whether  probable  cause  existed  imply 
that  the  inference  referred  to  must  be  drawn 
by  the  court. 

Thus,  in  Driggs  v.  Burton,  44  Vt.  124, 
the  court  said:  "What  constitutes  prob- 
able cause  in  these  actions  is  a  question  of 
law  for  the  court.  All  inferences  to  be 
drawn  from  facts,  undisputed  or  found  by 
the  jury  to  exist,  are  upon  this  subject  in- 
ferences of  law,  and  not  of  fact,  and  are  to 
be  drawn  by  the  court,  and  not  by  the  jury. 
This  rule  is  peculiar  to  this  class  of  ac- 
tions, and  has  been  long  established,  and 
is  well  founded  upon  sound  reasons  and 
good  authority.  Where  the  inference  to  be 
drawn  from  existing  facts  is  one  of  fact, 
as  it  usually  is  in  questions  of  the  suffi- 
ciency of  highways,  ordinary  care,  and  the 
like,  it  is  always  to  be  drawn  by  the  jury. 
The  cases  cited  upon  this  point  on  the  part 
of  the  plaintiff  are  apt  illustrations  of  this 
rule,  but  they  have  no  application  except 
to  cases  of  that  kind.  The  rule  upon  this 
subject  as  to  the  existence  of  probable 
cause  was  adopted  as  early  as  actions  found- 
ed upon  the  want  of  probable  cause  were 
brought  into  use,  and  has  never  been  re- 
laxed. In  the  early  history  of  these  actions 
it  was  customary  to  set  forth  the  facts  in 
the  defendant's  plea,  and  upon  demurrer 
the  court  would  determine  whether  there 
was  probable  cause  or  not,  upon  the  facts 
set  forth.  Tindal,  Ch.  J.,  Panton  v.  Wil- 
liams, 2  Q.  B.  192,  1  Gale  &  D.  504,  10  L. 
J.  Exch.  N.  S.  646.  Where  some  or  all  the 
facts  were  in  dispute,  the  existence  of  the 
facts,  and  that  only,  was  submitted  to  the 
jury.  The  early  authorities  seem  to  be  uni- 
form to  this  effect.  There  are  some  cases — 
and  among  them  are  Taylor  v.  Willans,  2 
Barn.  &  Ad.  845,  1  L.  J.  K.  B.  N.  S.  17» 
and  Broad  v.  Ham,  5  Bing.  N.  0,  722,  8 
Scott,  40,  8  L.  J.  C.  B.  N.  S.  357— which 
alone  might  seem  to  countenance  the  doc- 
trine that  the  whole  evidence  and  all  in- 
ferences to  be  drawn  from  it  were  to  be 
submitted  to  the  jury.  As  to  these  cases, 
Ch.  J.  Tindal,  in  Panton  v.  Williams,  2  Q. 
B.  169,  1  Gale  &  D.  504,  10  L.  J.  Exch.  N. 
S.  545,  in  reviewing  one  of  the  decisions 
of  Ch.  J.  Denman,  said:  There  have  been 
some  cases  in  the  later  books  which  appear 
at  first  sight  to  have  somewhat  relaxed  the 
appUcatkn    of    Otai   rule   by   seeming   to 
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leave  more  than  the  mere  question  of  the 
facts  proved  to  the  jury;  but  upon  further 
examination  it  will  be  found  that  although 
there  has  been  an  apparent,  there  has  been 
no  real,  departure  from  the  rule.  And  he 
proceeded  to  apply  the  rule  to  the  decision 
he  was  reviewing,  and  reversed  it.  In  Turn- 
er V.  Ambler,  10  Q.  B.  252,  16  L.  J.  Q.  B. 
K.  S.  158,  6  Jur.  346,  Lord  Denman,  Ch.  J., 
said,  in  granting  the  rule:  A  rule  nisi 
must  be  granted;  but  it  is  not  to  be  pre- 
sumed that  we  mean  to  question  the  doctrine 
of  Panton  v.  Williams.  The  rule  was  after- 
wards stated  and  enforced  in  England,  in 
Heslop  V.  Chapman,  22  Eng.  L.  &  £q.  Rep. 
296.  It  has  also  been  strictly  adhered  to 
in  New  York  (Pangburn  v.  Bull,  1  Wend. 
346;  Baldwin,  v.  Weed,  17  Wend.  224; 
Bulkeley  v.  Keteltas,  6  N.  Y.  384)  ;  and 
also  in  Massachusetts  (Kidder  v.  Parkhurst, 
3  Allen,  393).  In  practice  a  true  applica- 
tion of  the  rule  seems  to  require  that  if 
none  of  the  facts  are  in  dispute,  the  ques- 
tion of  probable  cause  arising  upon  them 
should  be  decided  by  the  court  as  a  ques- 
tion of  law,  without  the  intervention  of  the 
jury  at  all.  That  if  some  of  the  facts  are 
undisputed,  and  others  are  in  controversy, 
and  tne  question  of  probable  cause  cannot 
be  determined  upon  the  undisputed  facts 
without  determining  the  existence  of  those 
in  dispute,  then  the  case  should  be  present- 
ed to  the  jury  by  stating  which  of  the  dis- 
puted facts  are  to  be  passed  upon  and  how, 
so  that  by  determining  the  mere  existence 
or  nonexistence  of  them,  the  question  of 
probable  cause  or  the  want  of  it  will  be 
determined,  according  to  the  view  of  them 
in  law  taken  by ^  the  court." 

But,  on  the  other  hand,  however,  the 
New  York  doctrine,  at  least,  it  seems, 
since  Heyne  v.  Blair,  62  N.  Y.  19,  reversing 
3  Thomp.  &  C.  263,  is  that  the  jury  is  the 
proper  tribunal  to  determine  what,  upon 
facts  from  which  dififerent  men  would  draw 
different  conclusions,  would  be  the  belief 
and  action  of  men  of  ordinary  caution  and 
prudence.  In  that  case  the  court  said :  ''The 
question  of  probable  cause,  when  there  is 
no  conflict  in  the  evidence,  no  disputed  facts, 
nor  any  doubt  upon  the  evidence,  or  the  in- 
ferences to  be  drawn  from  it,  is  one  of  law 
for  the  court,  and  not  of  fact  for  the  jury. 
It  is  said  in  Besson  v.  Southard,  10  N.  Y. 
236,  that  if  the  facts  which  are  adduced 
as  proof  of  want  of  probable  cause  are  con- 
troverted, if  conflicting  testimony  is  to  be 
"weighed,  or  if  the  credibility  of  witnesses 
is  to  be  passed  upon,  the  question  of  prob- 
able cause  should  go  to  the  jury  with  prop- 
er instructions  as  to  the  law.  In  such  cases 
it  is  a  mixed  question  of  law  and  fact.  The 
rule  laid  down  in  Masten  v.  Deyo,  2  Wend. 
424,  is  expressly  approved  by  Jewett,  J., 
in  that  case.  In  Masten  v.  Deyo,  Marcy,  J., 
after  a  review  of  the  authorities,  says: 
'Where  the  circumstances  relied  on  as  evi- 
dence of  probable  cause  are  admitted  by 
tiie  pleadings,  it  belongs  to  the  court  to  pro- 
nounce upon  them ;  and  where  these  circum- 
stances are  clearly  established  by  uncon- 
troverted  testimony,  or  by  the  concession 
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of  the  parties,  and  they  fully  establish  a 
probable  cause,  the  court  may  refuse  to 
submit  the  cause  to  the  jury,  and  order  the 
plaintiff  to  be  nonsuited.'  This  rule,  ad- 
hered to,  will  prevent  a  confounding  of  the 
duties  of  courts  and  of  juries  in  actions  of 
this  character.  The  same  principle  was 
recognized  in  Carl  v.  Ayers,  63  N.  Y.  14. 
It  is  pre-eminently  a  question  for  the  judg- 
ment of  twelve  men  to  determine  what, 
upon  a  doubtful  state  of  facta,  or  upon  facts 
from  which  different  men  would  draw  differ- 
ent conclusions, — that  is,  upon  facts  capa- 
ble of  different  inferences, — would  be  the 
belief  and  action  of  men  of  ordinary  cau- 
tion and  prudence.  Such  is  the  rule  in  all 
questions  of  the  like  character,  and  there  is 
no  reason  why  this  class  of  action  should 
form  an  exception  to  the  rule.  It  is  not 
the  province  of  this  court  td*'pass  upon  the 
weight  of  evidence  in  the  case  before  us,  or 
determine  whether,  submitted  to  the  jury 
with  proper  instructions,  they  should  have 
found  the  want  of  probable  cause.  We 
think  there  was  a  fair  question  for  the  jury, 
and  they  must  pass  upon  it  uninfluenced 
by  any  intimation  from  us.  It  is  enough 
to  say  that  the  evidence  did  not  conclusive- 
ly establish  a  probable  cause,  and  the  evi- 
dence tended  to  show  the  want  of  such 
cause.  It  should  be  borne  in  mind  that 
no  act  or  declaration  of  the  plaintiff  was 
suspicious  or  relied  upon  as  giving  color 
to  the  suspicion  of  wrong  on  his  part. 
Neither  was  any  act  or  declaration  of  oth- 
ers of  which  he  had  cognizance  relied  upon 
as  justifying  the  prosecution.  He  was  con- 
fessedly innocent  not  only  of  all  wrong,  but 
of  every  appearance  of  wrong,  and  in  this 
respect  the  case  differs  from  most  of  those 
found  in  the  reports.  The  only  circum- 
stances relied  upon  were  a  supposed  dis- 
crepancy in  appearance  between  the  indorse- 
ment, alleged  to  have  been  forged,  and  other 
signatures  of  the  same  party,  and  the  opin- 
ion or  impression  of  the  teller  of  the  bank 
at  which  the  indorser  transacted  business, 
as  testified  to  by  him,  that  it  did  not  look 
exactly  like  Ackerman's  signature;  that  if 
he  wrote  it,  he  wrote  it  with  a  different  pen 
from  what  he  had  been  in  the  habit  of  writ- 
ing with,  and  that  he  mi^t  have  written 
it  with  a  ba4  pen;  and  the  statement  of 
Ackerman,  made  to  the  same  witness  and 
communicated  to  the  defendant,  casually 
made,  and  without  any  knowledge  of  the 
purpose  of  inquiry,  that  he  had  only  in- 
dorsed one  $300  note  for  the  plaintiff,  when, 
in  fact,  the  defendant  held  two  such  notes. 
Ackerman  had,  to  the  knowledge  of  the  de- 
fendant, indorsed  many  notes  for  the  plain- 
tiff. The  defendant  states  the  declarations 
of  the  teller  in  respect  to  the  signature  more 
strongly  in  his  favor,  and  so  far  as  there 
was  any  discrepancy  in  the  testimony,  it 
was  for  the  jury  to  determine  which  spoke 
the  truth,  as  it  was  also  for  them  to  de- 
termine the  effect  which  all  the  information 
and  knowledge  in  the  defendant's  possession 
would  have  had  upon  the  mind  of  a  man 
of  ordinary  prudence  and  caution,  acting 
conscientiously;    that  is,  the  belief  which 
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the  defendant  might  have  honestly  enter- 
tained from  these  and  all  the  other  circum- 
stances of  the  case.  The  evidence  was  not 
of  that  decisive  and  conclusive  character 
that  justified  the  court  in  taking  the  case 
from  the  jury." 

And  accordingly  the  following  cases  hold 
that  if  the  facts  are  undisputed  and  ad- 
mit of  but  one  inference,  probable  cause  is 
a  question  of  law  for  the  court;  but  if  the 
facts  are  capable  of  opposing  inferences, 
the  question  is  one  of  fact  for  the  jury: 
Hazzard  v.  Flury,  120  N.  Y.  223,  24  N.  E. 
194;  Waas  v.  Stephens,  128  N.  Y.  123,  28 
N.  E.  21;  Collins  v.  Manning,  32  N.  Y.  S. 
R.  998,  10  N.  Y.  Supp.  658;  Willard  v. 
Holmes,  Booth  &  Haydens,  2  Misc.  303,  21 
N.  Y.  Supp.  998,  reversed  on  other  grounds 
in  142  N.  Y.  492,  37  N.  E.  480;  Hodges  v. 
Richards,  30  App.  Div.  168,  61  N.  Y,  Supp. 
869;  Hamilton  v.  Davey,  28  App.  Div.  457, 
51  N.  Y.  Supp.  88;  Brown  v.  McBride,  24 
Misc.  235,  62  N.  Y.  Supp.  620;  Kutner  v. 
Fargo,  34  App.  Div.  317,  64  N.  Y.  Supp. 
332;  Dann  v.  Wormser,  38  App.  Div.  460, 
66  N.  Y.  Supp.  474;  Costigan  v.  Metropoli- 
tan L.  Ins.  Co.  39  App.  Div.  644,  57  N.  Y. 
Supp.  177;  Scott  v.  Dennett  Surpassing 
Coffee  Co.  61  App.  Div.  321,  64  N.  Y:  Supp. 
1016;  Parr  v.  Loder,  97  App.  Div.  218,  89 
N.  Y.  Supp.  823,  appeal  dismissed  in  180 
N.  Y.  531,  72  N.  E.  1146,  and  182  N.  Y. 
509,  74  N.  E.  1121;  Bankell  v.  Weinacht, 
99  App.  Div.  316,  91  N.  Y.  Supp.  107; 
Fetzer  v.  Burlew,  114  App.  Div.  650,  99 
N.  Y.  Supp.  1100;  Krasnow  v.  Singer  Mfg. 
Co.  115  App.  Div.  59,  100  N.  Y.  Supp.  591 ; 
Orefice  v.  Savarese,  61  Misc.  88,  113  N.  Y. 
Supp.  175:  Mills  v.  Erie  R.  Co.  63  Misc. 
278,  113  N.  Y.  Supp.  641;  Spilker  v.  Ab- 
rahams, 133  App.  Div.  226,  117  N.  Y.  Supp. 
376;  McCarthy  v.  Barrett,  144  App.  Div. 
727,  129  N.  Y.  Supp.  705. 

So  it  would  seem,  therefore,  that  the  cases 
already  cited  from  this  jurisdiction  as  sus- 
taining the  rule  that  probable  cause  is  pure- 
ly a  question  of  law  for  the  court  when  the 
facts  are  undisputed,  together  with  the 
following  later  decisions  which  appear  to 
sustain  the  same  unqualified  rule,  must 
nevertheless  be  considered  in  the  light  of 
the  doctrine  of  the  cases  just  referred  to: 
Thaule  v.  Krekeler,  81  N.  Y.  428;  Neil  v. 
Thorn,  88  N.  Y.  270,  reversing  17  Hun,  144; 
Anderson  v.  How,  116  N.  Y.  336,  22  N.  E. 
695;  Willard  v.  Holmes,  Booth  &  Haydens, 
142  N.  Y.  492,  37  N.  E.  480,  reversing  2 
Misc.  303,  21  N.  Y.  Supp.  998;  Rawson  v. 
Leggett,  184  N.  Y.  604,  77  N.  E.  662,  re- 
versing 97  App.  Div.  416,  90  N.  Y.  Supp.  6; 
Farreli  v.  Friedlander,  63  Hun,  254,  18  N. 
Y.  Supp.  216;  Robbins  v.  Robbins,  60  Hun, 
68.S,  39  N.  Y.  S.  R.  463,  15  N.  Y.  Supp.  215, 
affirmed  in  133  N.  Y.  597,  30  N.  E.  977; 
Richard  v.  Boland,  5  Misc.  552,  26  N.  Y. 
Supp.  57;  O'Dell  v.  Hatfield,  40  Misc.  13, 
81  N.  Y.  Supp.  158;  Hobson  v.  Koch,  115 
App.  Div.  299,  100  N.  Y.  Supp.  893;  Freer 
V,  Schmitt,  116  App.  Div.  462,  101  N.  Y. 
Supp.  737;  Smith  v.  New  York  Anti-Saloon 
League,  121  App.  Div.  600,  106  N.  Y.  Supp. 
251;  Francis  v.  Tilyou,  26  App.  Div.  340, 
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49  N.  Y.  Supp.  799;  Thorp  v.  Carvalho,  14 
Misc.  564,  36  N.  Y.  Supp.  1;  Shipman  v. 
Learn,  92  Hun,  558,  36  N.  Y.  Supp.  969; 
Kline  v.  Hibbard,  80  Hun,  60,  29  N.  Y. 
Supp.  807,  affirmed  without  opinion  in  155 
N.  Y.  679,  49  N.  E.  1099;  Galley  v.  Bren- 
nan,  166  App.  Div.  443,  141  N.  Y.  Supp. 
991 ;  Coleman  v.  Botsford,  89  App.  Div.  104. 
85  N.  Y.  Supp.  1 ;  Molloy  v.  Long  Island  R. 
Co.  69  Hun,  424,  13  N.  Y.  Supp.  382,  affirmed 
without  opinion  in  137  N.  Y.  629,  33  N.  E. 
746;  Schmidt  v.  Medical  Soc.  142  App.  Div. 
635, 127  N.  Y.  Supp.  365,  appeal  dismissed  in 
206  N.  Y.  730,  100  N,  E.  1133;  Malich  v. 
Josephfion,  50  Misc.  315,  98  N.  Y.  Supp. 
671;  Clark  v.  Palmer,  116  App.  Div.  117, 
101  N.  Y.  Supp.  759,  affirmed  without  opin- 
ion in  191  N.  Y.  540,  84  N.  E.  1110;  Good- 
man V.  Bedras,  123  N.  Y.  Supp.  250. 

Nigh  V.  Keifer,  5  Ohio  C.  C.  1,  makes  a 
distinction  between  facts  admitted  and 
facts  not  contradicted.  The  court  said: 
"It  is  within  the  legitimate  province  of  the 
jury  to  investigate  the  truth  of  the  facts 
offered  in  evidence,  and  the  justice  of  the 
inference  to  be  drawn  from  such  facts,  while 
at  the  same  time  they  receive  the  law  from 
the  court  that  according  as  they  find  the 
facts  proved  or  not  proved,  and  the  infer- 
ences warranted  or  not,  there  was  reason- 
able ground  or  not  for  the  prosecution.  It 
may  be  said,  in  the  light  of  the  rule  stated 
in  Ash  V.  Marlow,  20  Ohio,  119,  that  the 
court  did  not  err,  because  the  facts  in  re- 
lation to  consulting  counsel  are  undisputed. 
It  is  true  that  Keifer  and  his  attorney  sub- 
stantially agree  as  to  what  was  said  be- 
tween them, — the  communications  made  and 
the  advice  given.  But  if  such  facts,  uncon- 
tradicted by  direct  testimony,  will  warrant 
the  court  in  withdrawing  a  case  from  the 
jury,  it  would  be  next  to  impossible  to 
maintain  an  action  for  malicious  prosecu- 
tion where  counsel  was  consulted  before 
the  institution  of  the  criminal  action.  The 
question  of  good  faith  Is  ignored  in  the 
proposition, — an  element  which  we  regard 
as  essential  to  probable  cause;  a  fact  upon 
which  the  jury  must  pass.  The  court  be- 
low must  have  assumed  that  Keifer  and  his 
legal  adviser  testified  truthfully,  and  treated 
the  facts  testified  to  as  if  they  were  admitted. 
We  think  there  is  a  difference  between  facts 
admitted  and  facts  not  contradicted.  It 
is  often  impossible  to  meet  testimony  by 
direct  proof;  but  that  alone  does  not  with- 
draw from  the  jury  the  right  to  pass  upon 
the  credibility  of  such  testimony.  It  is 
competent  for  them  to  disbelieve  a  state- 
ment although  it  is  not  contradicted.  So 
here,  can  it  be  said,  as  matter  of  law,  that 
the  jury  would  have  believed  the  testimony 
of  Keifer  and  his  attorney  and  found  ac- 
cordingly? We  are  clear  that  the  question 
of  probable  cause  should  have  been  submit- 
ted to  the  jury  under  proper  instructions 
as  to  what  constitutes  probable  cause." 

It  is  immaterial  that  some  or  many  of 
the  facts  bearing  on  the  issue  as  to  probable 
cause  are  in  dispute,  if  there  are  still 
enough  established  and  undisputed  to  de- 
termine   the    question    in    point    of    law. 
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Bechel  v.  Pacific  Exp.  Co.  65  Neb.  826,  91 
N.  W.  853 ;  Figg  v.  Hanger,  4  Neb.  ( Unof . ) 
792,  96  N.  W.  658. 

And  where  the  plaintifT's  own  evidence 
discloses  probable  cause,  the  presumption  in 
his  favor  arising  from  his  acquittal  in  the 
criminal  proceeding  is  not  sufficient  to  take 
the  case  to  the  jury.  Cole  v.  Reece,  47  Pa. 
Super.  Ct.  212. 

It  is  also  a  question  of  law  whether  there 
is  sufficient  evidence  of  a  want  of  probable 
cause  to  sustain  the  burden  of  proof  which 
is  on  the  plaintiff.  Donnelly  v.  Daggett, 
145  Mass.  314,  14  N.  E.  16i;  Cheever  v. 
Sweet,  151  Mass.  186,  23  N.  E.  831. 


2.   Directed  verdict,   nonsuit,   etc., 

The  court  having  determined,  as  required 
by  the  weight  of  authority,  whether  or  not 
the  undisputed  or  clearly  established  facts 
amount  to  probable  cause,  is  likewise  re- 
quired by  the  same  weight  of  authority  to 
instruct  the  jury  accordingly.  See  cases 
cited  in  preceding  section,  III.  c,  supra. 

So,  if  he  is  of  the  opinion  that  the  un- 
disputed evidence  shows  probable  cause,  he 
should,  according  as  the  state  of  the  case 
suggests,  and  the  practice  of  the  jurisdic- 
tion permits,  either  order  a  nonsuit — 

Eng. — Eagar  v.  Dyott,  5  Car.  &  P.  4; 
Baker  v.  Jones,  19  U.  C.  C.  P.  365. 

Cal. — Grant  v.  Moore,  29  Cal.  644;  Dwain 
T.  Descalso,  66  Cal.  415,  5  Pac.  903;  Ball 
V.  Rawles,  93  Cal.  222,  27  Am.  St.  Rep.  174, 
28  Pac.  937;  Smith  v.  Liverpool  L.  &  G. 
Ins.  Co.  107  Cal.  432,  40  Pac.  640;  Davis 
V.  Pacific  Teleph.  &  Teleg.  Co.  127  Cal.  312, 
57  Pac.  764,  59  Pac.  698. 

Colo. — Clement  v.  Major,  1  Colo.  App. 
298,  29  Pac.  19;  Gurley  v.  Tomkins,  17 
Colo.  437,  30  Pac.  344. 

Me. — Varrell  v.  Holmes,  4  Me.  168; 
Marks  v.  Gray,  42  Me.  86;  Cooper  v.  Wald- 
ron,  50  Me.  80. 

Kev. — Fenstermaker  ▼.  Page,  20  Nev.  290, 
21  Pac.  322. 

N.  Y.— Kline  v.  Hibbard,  80  Hun,  60,  29 
N-  Y.  Supp.  807,  affirmed  without  opinion 
in  155  N.  Y.  679,  49  N.  E.  1099 ;  Shipman  v. 
Learn,  92  Hun,  658,  36  N.  Y.  Supp.  969; 
Coleman  v.  Botsford,  89  App.  Div.  104,  85 
K.  Y.  Supp.  1. 

Pa.— Boyd  v.  Kerr,  216  Pa.  259,  65  Atl. 
674;  Cole  v.  Reece,  47  Pa.  Super.  Ct.  212. 

S.  C— Campbell  v.  O'Brvan,  9  Rich.  L. 
204;  Stoddard  v.  Roland,  31  S.  C.  342,  9 
S.  E.  1027 ;  Lipford  v.  M'Collum,  1  Hill,  L, 
82. 

— or  direct  a  verdict  for  the  defendant. 

Fed.— Castro  v.  De  Uriarte,  16  Fed.  93; 

Carroll  v.   Central  R.   Co.    134    Fed.   684; 

Cragin  v.  De  Pape,  86  C.  C.  A.  569,  159 

Fed.  691. 

Cal. — Grant  v.  Moore,  29  Cal.  644;  Ball 
V.  Kawles,  93  Cal.  222,  27  Am.  St.  Rep.  174, 
28  Pac.  937 ;  Lacey  v.  Porter,  103  Cal.  597, 
37  Pac.  636;  Johnson  v.  Southern  P.  Co. 
167  Cal.  333,  107  Pac.  611. 

Colo. — Gurley  v.  Tomkins,  17  Colo.  437, 
30   Pac.  344. 
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111.— McElroy  v.  Catholic  Press  Co.  254 
111.  290,  98  N.  E.  527. 

Iowa. — Knapp  v.  Chicago,  B.  &  Q.  R.  Co. 
113  Iowa,  532,  85  N.  W.  767. 

Me. — Cooper  v.  Waldron,  50  Me.  80. 

Md. — Campbell  v.  Baltimore  &  0.  R.  Co. 
97  Md.  341,  55  Atl.  632. 
-  Mass. — Sartwell  v.  Parker,  141  Mass.  405, 
6  N.  E.  807. 

Neb. — Figg  v.  Hanger,  4  Neb.  (Unof.) 
792,  96  N.  W.  658;  Bechel  v.  Pacific  Exp.  Co. 
65  Neb.  826,  91  N.  W.  853;  Talcott  v.  Rice, 

94  Neb.  539,  143  N.  W.  803 ;  Meyer  v.  Meese, 

95  Neb.  226,  145  N.  W.  256. 

N.  J. — Magowan  v.  Rickey,  64  N.  J.  L. 
402,  45  Atl.  804. 

Pa.— Boyd  v.  Kerr,  216  Pa.  259,  65  Atl. 
674;  Roessing  v.  Pittsburg  R.  Co.  226  Pa. 
523,  76  Atl.  724;  Scott  v.  Dewey,  23  Pa. 
Super.  Ct.  396;  Bryant  v.  Kuntz,  25  Pa. 
Super.  Ct.  102. 

Wis.—Brinsley  v.  Schulz,  124  Wis.  426, 
102  N.  W.  918. 

In  Bacon  v.  Townsend,  2  Edm.  Sel.  Cas. 
120,  Edwards,  J.,  said;  "Independent  of 
the  ground  on  which,  at  nisi  prius,  I  rest- 
ed the  nonsuit,  there  are  other  grounds 
sufficient  to  sustain  it;  and,  even  if  I  was 
wrong  in  holding  that  the  discharge  of  the 
recognizance  did  not  put  an  end  to  the 
prosecution,  I  was  riglit  in  granting  the 
nonsuit,  because  there  was  no  want  of  prob- 
able cause.  It  is  well  settled  that  where 
there  is  no  dispute  as  to  facts,  the  question 
of  probable  cause  is  one  solely  for  the  de- 
termination of  the  court.  It  would  have 
been  erroneous  for  me  to  have  submitted 
to  the  jury  to  determine  whether  there  was 
a  want  of  probable  cause.  That  was  a  ques- 
tion which  it  was  my  duty  to  decide,  and 
it  is  manifest  to  me  now,  on  reviewing  the 
testimony  as  spread  out  in  the  bill  of  ex- 
ceptions, that  there  was  no  want  of  prob- 
able cause.  It  is  therefore  no  matter  wheth- 
er the  reasons  which  I  gave  for  the  nonsuit, 
on  the  trial,  were  well  grounded  or  not. 
The  exception  was  not  to  my  reasoning,  but 
to  the  judgment  of  nonsuit  which  I  ordered. 
The  judgment  was  clearly  right  on  other 
grounds,  if  not  on  that  which  I  thus  rest- 
ed it,  and  it  ought  not  be  disturbed." 

So  it  has  held  that  probable  cause  having 
been  shown  by  the  plaintiflf's  own  evidence, 
the  duty  of  the  court  to  decide  that  the 
plaintiff  cannot  recover  may  be  performed 
on  a  motion  for  a  compulsory  nonsuit,  or 
by  the  reservation  of  a  question  of  law  and 
subsequent  entry  of  judgment  for  defendant 
non  obstante  veredicto.  Scott  v.  Dewey, 
23  Pa.  Super.  Ct.  396. 

And  it  was  held  in  Cooper  v.  Waldron,  50 
Me.  80,  that  the  facts  being  established  as 
to  probable  cause,  the  judge  might  nonsuit 
even  though  evidence  has  been  introduced 
in  defense. 

But  a  nonsuit  is  not  properly  granted 
where  there  is  evidence  of  a  want  of  proba- 
ble cause.  Simmons  v.  Brinkmeyer,  72  Cal. 
486,  14  Pac.  101. 

And  a  request  to  dismiss  the  complaint 
in  an  action  of  this  kind  at  the  close  of  the 
plaintiff's  evidence,  on  the  ground  that  the 
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plaintiff  had  failed  to  meet  the  hurden  rest- 
ing upon  him  of  shou'ing  want  of  probable 
cause,  wag  properlv  refused  in  De  Matteis 
V.  La  Maida,  74  rfun,  432,  26  N.  Y.  Supp. 
471,  where  the  court  would  not  have  been 
justified  in  holding  as  a  matter  of  law  that 
the  defendant  had  such  reasonable  ground 
of  suspicion,  supported  by  circumstances  of 
such  strength,  as  to  warrant  a  cautious 
man  in  believing  that  the  plaintiff  was 
guilty  of  the  offense  with  which  he  was 
charged. 

If  plaintiff's  evidence  affirmatively  shows 
that  defendant  had  probable  cause,  a  motion 
for  a  nonsuit  should  be  granted;  but  that 
having  been  denied,  and  the  cause  submitted 
to  the  jury,  it  seems  that  the  court  should 
instruct  the  jury  that  the  existence  of  prob- 
able cause  affirmatively  appears,  and  conse- 
quently the  defendant  is  entitled  to  a  ver- 
dict.    Grant  v.  Moore,  29  Cal.  644. 

And  if  the  facts  which  the  plaintiff's  evi- 
dence tends  to  prove  would  not  establish 
a  want  of  probable  cause,  although  there 
may  be  a  conflict  of  evidence,  it  is  the  duty 
of  the  court  to  withdraw  the  question  from 
the  jury,  because  a  finding  in  favor  of  the 
plaintiff  would  not  avail  him  in  law  upon 
the  point.  Fagan  v.  Knox,  66  N.  Y.  525, 
reversing  8  Jones  &  S.  41. 

And  in  the  same  connection  the  court,  in 
Bechel  v.  Pacific  Exp.  Co.  65  Neb.  826,  91 
N.  W.  853,  said:  "Granting,  however,  that 
want  of  probable  cause  may  be  shown  not- 
withstanding commitment  by  the  examin- 
ing magistrate,  whether  the  facts  adduced 
to  that  end  show  or  fail  to  show  want  of 
probable  cause  is  a  question  for  the  court. 
If  there  is  sufficient  in  undisputed  evidence 
to  show  probable  cause  for  the  prosecution, 
the  trial  court  should  direct  a  verdict  for 
the  defendant.  Dreyfus  v.  Aul,  29  Neb.  191, 
45  N.  W.  282;  Turner  ▼.  O'Brien,  11  Neb. 
108,  7  N.  W.  850.  It  cannot  matter  that 
some  or  many  of  the  facts  bearing  on  the 
issue  as  to  probable  cause  are  in  dispute, 
if  there  are  still  enough  established  and  un- 
disputed to  determine  the  question  in  point 
of  law.  The  facts  being  determined,  the 
question  is  one  for  the  court;  and  if  there 
are  enough  on  which  to  base  a  determina- 
tion without  leaving  anything  that  may  be 
in  dispute  to  tlie  jury,  there  is  nothing  for 
the  jury  to  pass  upon."  And  Figg  v.  Hang- 
er, 4  Neb.  (Unof.)  702,  90  N.  W.  658,  is 
to  the  same  effect. 

And  in  Lacey  v.  Porter,  103  Cal.  597,  37 
Pac.  635,  it  was  insisted  that  tlie  trial 
judge,  in  directing  a  verdict  for  the  defend- 
ant, erred  in  "taking  from  the  jury  the 
questions  of  the  credibility  of  witnesses, 
malice,  motives,  intention,  and  belief  of  re- 
spondent, and  what  facts  the  evidence  es- 
tablished." The  court,  sustaining  the  ac- 
tion of  the  trial  court,  said:  "The  general 
rule  undoubtedly  is  that  these  questions 
should  be  submitted  to  the  jury  where  the 
evidence  is  conflicting;  but  it  is  equally 
well  Fettled  tliat  the  court  may,  within  cer- 
tain limits,  control  the  verdict,  either  by 
such  an  instruction  as  was  here  given,  or 
bv  setting  it  aside  and  granting  a  new  trial, 
IIR.A.1915D. 


either  upon  motion  of  the  defeated  party 
or  upon  its  own  motion.  To  justify  the 
court  in  directing  a  verdict  it  is  not  neces- 
sary that  there  should  be  no  conflict  in  the 
evidence;  but  where  the  evidence  is  such 
that  it  is  clearly  insufficient  to  support  a 
verdict  in  favor  of  the  party  against  whom 
the  direction  is  given,  the  instruction  is 
proper,  unless  the  circumstances  of  the 
case  indicate  that,  upon  another  trial,  the 
evidence  may  be  materially  different:  in 
which  case  the  facts  should  be  submitted 
to  the  jury  in  order  that  a  new  trial  may 
be  had.  But  in  either  case  the  decision  of 
the  court  below  will  be  sustained,  unless 
the  appellate  court  can  clearly  see  that  its 
conclusion  is  wrong  upon  the  facts.  .  .  • 
The  circumstances  relied  upon  by  appellant 
to  show  malice  on  the  part  of  defendant  are 
insufficient  for  that  purpose;  but  as  it  is 
clear  that  probable  cause  for  the  arrest 
was  shown,  it  is  not  necessary  to  discuss 
them.  We  think  the  instruction  to  find  for 
defendant  was  right,  and  that  the  judg- 
ment and  order  should  be  affirmed." 

In  Sartwell  v.  Parker,  141  Mass.  405,  5 
N.  E.  807,  where  it  appeared  upon  the  un- 
contested facts  that  the  plaintiff  had  settled 
the  alleged  malicious  suit  by  paying  what 
was  demanded  in  it,  by  being  charged  with 
it  as  an  item  in  account,  the  court  said: 
"A  party  who  terminates  a  suit  by  paying 
what  is  demanded  in  it,  by  being  charged 
with  it  as  an  item  of  account,  cannot  be 
admitted  to  say  that  the  action  was  com- 
menced without  probable  cause.  The  ques- 
tion whether  want  of  probable  cause  ap- 
pears is  solely  for  the  court,  except  so  far 
as  it  depends  upon  disputed  facts,  which 
must  be  determined  by  the  jury.  In  thia 
case,  the  facts  claimed  by  the  plaintiff,  with 
the  undisputed  facts,  do  not  show  want  of 
probable  cause,  and  will  not  sustain  a  ver- 
dict for  the  plaintiff;  and  the  court  properly 
ordered  a  verdict  for  the  defendant.  Stone 
v.  Crocker,  24  Pick.  81." 

And  where  the  facts  as  proved  at  the 
trial  are  sufficient  to  rebut  the  presumption 
of  want  of  probable  cause  arising  from  the 
termination  of  the  transaction  favorably  to 
the  plaintiff,  it  is  the  duty  of  the  court  to 
direct  a  verdict  for  the  defendant.  Carroll 
v.  Central  R.  Co.  134  Fed.  684. 

Directing  a  verdict  for  defendant  on  the 
ground  tliat  no  legally  sufficient  evidence 
of  want  of  probable  cause  has  been  offered 
by  the  plaintiff  is  not  bad  in  form  as  sub- 
mitting questions  of  law  to  the  jury.  It 
docs  not  submit  anything  to  the  jury,  eith- 
er questions  of  law  or  of  fact.  It  simply 
informs  the  jury  that  the  evidence  offt^'red 
by  the  plaintiff  to  prove  an  essential  part 
of  his  case  is  not  legally  sufficient  for  that 
purpose,  and  that,  therefore,  their  verdict 
must  be  for  the  defendant.  CampboU  ▼. 
Baltimore  &  O.  R.  Co.  97  Md.  341,  53  Atl. 
532. 

In  Richardson  v.  Powers,  11  Ariz.  31, 
89  Pac.  542,  after  hearing  the  testimony  in 
the  case,  the  court  instructed  the  jury, 
"that  the  evidence  in  this  cane  is  insuffi- 
cient to  sustain  the  plaintiff's  alleged  cauM 
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of  action,  and  your  verdict  will  therefore 
be  in  favor  of  the  defendant.'*  The  appel- 
late court,  answering  plaintiff's  assignment 
of  error  on  this  instruction,  said:  *'The 
abstract  of  the  appellant  does  not  contain 
tlie  verdict,  the  judgment,  or  the  minute  en- 
tries of  the  trial  court;  nor  docs  it  con- 
tain the  testimony  given  upon  the  trial, 
except  that  of  the  defendant,  jfowers.  Coun- 
sel lor  appellant  in  their  brief  state  that 
all  the  allegations  of  the  complaint  were 
proved  beyond  question  by  the  evidence, 
except  the  allegations  of  malice  and  lack  of 
probable  cause;  and  upon  the  assumption 
that  the  evidence  of  the  defendant.  Powers, 
that  is  presented  to  us  in  the  abstract, 
shows  prima  facie  malice  and  want  of  prob- 
able cause,  we  are  asked  upon  this  incom- 
plete record  to  reverse  the  judgment  of  the 
lower  court,  on  the  ground  that  the  court 
should  have  submitted  to  the  jury  the  ques- 
tion whether  malice  and  probable  cause  in 
fact  existed.  Upon  the  record  as  it  is  be- 
fore us,  and  witliout  the  testimony  in  the 
case,  we  could  not,  in  any  event,  assume 
that  the  testimony  as  a  whole  did  not  war- 
rant the  action  of  the  trial  court  in  direct- 
ing a  verdict  for  the  defendant.  It  is  the 
duty  of  a  trial  court  to  instruct  the  jury  to 
leturn  a  verdict  in  favor  of  the  defendant 
when  the  evidence  given  at  the  trial,  taken 
as  a  whole,  with  all  the  inferences  that  the 
jury  could  justifiably  draw  from  it,  is  in- 
suflicient  to  support  a  verdict  for  the  plain- 
tiff. Gila  Valley,  G.*&  N.  R.  Co.  v.  Lyon, 
8  Ariz.  118,  71*Pac.  957;  Randall  v.  Bal- 
timore &  0.  R.  Co.  109  U.  S.  478,  27  L.  ed. 
1003,  3  Sup.  Ct.  Rep.  322;  Haupt  v.  Mari- 
copa County,  8  Ariz.  102,  68  Pac.  525. 
Without  the  testimony  taken  at  the  trial 
before  us,  we  cannot  say  that  the  action 
of  the  court  was  erroneous." 

A  trial  court  having  correctly  found  as  a 
matter  of  law,  from  the  undisputed  facts, 
that  defendant  had  probable  cause,  a  per- 
emptory instruction  to  find  for  the  defend- 
ant is  proper.  Meyer  v.  Louisville,  St.  L.  & 
T.  R.  Co.  98  Ky.  365,  33  S,  W.  98. 

And  in  Schott  v.  Indiana  Nat.  L.  Ins.  Co. 
160  Ky.  533,  169  S.  W.  1023,  the  court 
said:  "The  rule  as  to  when  a  peremptory 
instruction  should  be  given,  in  actions  for 
malicious  prosecution,  is  not  different  from 
that  applicable  in  other  like  civil  actions. 
A  peremptory  instruction  should  be  given 
where  the  facts  are  undisputed,  and  on  the 
undisputed  facts  there  is  not  room  for  a 
difference  of  opinion  among  reasonable  men 
as  to  the  inference  to  be  drawn  from  them." 

But,  on  the  other  hand,  if  the  undisputed 
evidence  in  the  case  shows  a  want  of  prob- 
able cause,  the  court  should,  it  seems,  so 
instruct  the  jurj',  and  leave  to  them  the 
determination  of  the  other  issues.  Ball  vi 
Rawles,  93  Cal.  222,  27  Am.  St.  Rep.  174, 
28  Pac.  937;  Books  v.  Bradford,  4  Colo. 
App.  410,  36  Pac.  303;  Huckestein  v.  New 
York  L.  Ins.  Co.  206  Pa.  27,  64  Atl.  401. 

d.  Deflning  prohaltle  cause  to  the  jury. 

Inasmuch  as  the  question  of  probable 
cause  is  always  to  be  determined  by  the 
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court  from  the  facts  in  each  particular  case, 
it  would  seem  unnecessary  to  give  to  the 
jury  any  dcffnition  of  the  term,  or  any  in- 
struction upon  abstract  propositions  relat- 
ing to  this  subject.  These  abstract  rules 
will  guide  the  court  in  determining  the 
question,  but  are  apt  to  lead  the  jury  away 
from  their  function  of  passing  upon  the 
effect  of  the  evidence  in  support  of  the  pro- 
bative facts  which  the  court  may  direct 
them  to  find  in  order  to  determine  in  whicli 
way  their  general  verdict  shall  be  rendered. 
Ball  V.  Rawles,  93  Cal.  222,  27  Am.  St.  Rep. 
174,  28  Pac.  937. 

Accordingly  it  has  been  held  error  for  the 
court  to  define,  in  general  terms,  what  con- 
stitutes probable  cause,  and  then  to  tell  the 
jury  that  it  is  a  question  for  them  to  de- 
cide whether  or  not  there  was  probable 
cause  for  the  prosecution  complained  of, 
I.  e,j  whether  tlie  facts  of  the  case  are  with- 
in or  without  the  definition  .of  probable 
cause  given  by  the  court.  Grant  v.  Moore, 
29  Cal.  644;  Bulkeley  v.  Keteltas,  6  N. 
Y.  384;  Markley  v.  Kirbv,  6  Kan.  App. 
494,  50  Pac.  963;  Wilson  v.*Bowen,  64  Mich. 
133,  31  N.  W.  81 ;  Finigan  v.  Sullivan,  66 
Wash.  625,  118  Pac.  888;  Hess  v.  Oregon 
German  Baking  Co.  31  Or.  503,  49  Pac.  803; 
Weanev  v.  Rei-Newfoundland  Co.  39  N. 
S.  407.' 

Such  a  charge  commits  to  the  jury  more 
than  is  their  legitimate  province  to  deter- 
mine. 

Concerning  an  instruction  of,  this  kind 
the  court  in  Bulkeley  v.  Keteltas,  6  N.  Y, 
384,  said :  ''The  jury  are  told  that  it  is  their 
province  to  determine  whether  the  facts  and 
circumstances  proved  in  evidence  do  or  do 
not  establish  the  want  of  probable  cause. 
The  judge  does  not  decide  whether  these 
facts  and  circumstances  are  sufficient  or  not, 
provided  the  jury  believe  them  to  be  proved, 
but  leave  the  wh^le  matter  to  the  determina- 
tion of  the  jury.  If  the  judge  had  supposed 
the  truth  of  the  facts,  as  sworn  to,  admitted 
of  a  doubt,  he  should  have  expressed  his 
opinion  of  the  law  arising  upon  those  facts, 
if  proved,  and  then  submitted  to  the  jury 
the  question  whether  they  were  credibly 
proved  or  not." 

Concerning  a  similar  instruction  the  court 
in  Grant  v.  Moore,  29  Cal.  644,  said:  "The 
law  makes  it  the  duty  of  the  judge  who  tries 
an  action  for  malicious  prosecution,  to  in- 
struct the  jury  that  as  they  may  find  and 
determine  certain  questions  of  fact,  prop- 
erly submitted  to  them,  to  be  true  or  un- 
true, so  must  be  their  verdict  for  the  plain- 
tiff or  for  the  defendant;  not  that  they 
should  determine  the  question  of  the  want 
of  probable  cause  or  the  contrary.  It  may 
sometimes  be  difficult  to  state  to  the  jury 
what  the  testimony  is,  and  what  facts,  if 
found  to  be  true,  establish  the  plaintiff's 
allegation  of  want  of  probable  cause;  but 
difi[icult  as  it  may  be,  this  duty  is  cast  on 
the  judge  in  this  kind  of  actions,  because  he 
is  presumed  to  know,  much  better  than  the 
jury  can,  what  facts  show  the  existence  of 
probable  cause  or  the  want  of  it.'' 

But  while  it  is  hardly  proper  (Scrivani  v. 
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Dondero,  infra),  it  is  not  error,  for  tlie 
court  to  give  the  jury  a  general  definition 
of  probable  cause,  where,  by  other  instruc- 
tions, they  are  told  what  facts  under  the 
evidence  in  the  case,  if  found  by  the  jury, 
would  constitute  probable  cause  or  the  want 
thereof.  Jonasen  v.  Kennedy,  39  Neb.  313, 
68  N.  W.  122;  Maynard  v.  Sigman,  65  Neb. 
690,  91  N.  W.  676;  and  Scrivani  v.  Dondero, 
128  Cal.  31,  60  Pac.  463. 

And  see  infra,  IV. 

In  Hess  v.  Oregon  German  Baking  Co.  31 
Or.  503,  49  Pac.  803,  the  court  said:  "It 
is  next  claimed  that  the  court  erred  in  in- 
structing the  jury  that  the  waiver  of  an 
exammation  is  not  of  itself  conclusive  evi- 
dence of  the  existence  of  probable  cause, 
but  'is  a  single  fact  to  be  weighed  by  the 
jury  for  what  it,  under  all  circumstances, 
appears  to  be  worth  in  determining  that 
question.'  The  objection  to  this  instruction 
is  that  it  assumes  the  question  as  to  whether 
probable  cause  has  been  shown  to  be  one  of 
fact,  to  be  determined  by  the  jury,  and  not 
of  law,  for  the  court;  and  this  seems  to 
have  been  the  view  of  the  trial  judge  as  indi- 
cated by  his  general  instructions.  After  de- 
fining probable  cause,  and  giving  an  un- 
usually clear  and  accurate  statement  of  the 
law  as  to  when  it  would  be  a  defense  to  an 
action  of  this  character,  the  court  concluded 
its  charge  upon  the  subject  as  follows:  'If, 
therefore,  you  find  that  the  defendant  had 
reasonable  ground  to  believe  and  suspect 
that  the  plaintiff  was  guilty  of  larceny,  or 
had  knowingly  received  the  avails  of  the 
larceny  committed  by  another,  and  was 
assisting  such  other  to  secrete  such  avails, 
with  the  view  to  place  them  beyond  the 
reach  of  the  owner,  and  that,  acting  on  such 
belief,  he  instituted  the  proceedings  com- 
plained of,  your  verdict  should  be  for  the 
defendant.'  This  instruction  necessarily  in- 
volved the  submission  to  the  jury  of  the 
question  of  probable  cause.  There  is  no 
distinction  between  the  existence  or  non- 
existence of  a  reasonable  ground  of  belief, 
and  the  existence  or  want  of  probable  cause. 
The  difference  is  one  of  expression  only,  and 
not  of  substance.  The  existence  of  reason- 
able gi'ounds  for  believing  a  charge  to  be 
true  is  nothing  more  than  probable  grounds 
for  making  it.  And,  in  determining  whether 
the  defendant  had  reasonable  grounds  to  be- 
lieve the  plaintiff  guilty,  the  jury  must 
necessarily  decide  whether  or  not  there  was 
probable  cause  for  instituting  the  prosecu- 
tion. The  charge  of  the  court,  therefore, 
was  nothing  more  than  defining  probable 
cause,  and  permitting  the  jury  to  determine 
whether  the  facts  which  they  might  consider 
to  be  proved  were  within  or  without  that 
definition.  The  point  for  decision,  then,  is 
whether  the  question  of  probable  cause  in 
an  action  for  malicious  prosecution  is  one 
of  fact,  to  be  submitted  to  the  jury,  or  of 
law,  to  be  decided  by  the  court.  The  de- 
cisions upon  this  question  are  not  entirely 
uniform,  but  we  think  the  great  weight  of 
authority  is  to  the  effect  that  in  this  class 
of  actions  the  question  of  probable  cause  is 
a  mixed  one  of  law  and  fact,  in  the  sense 
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that  the  facts,  when  in  controversy,  are  to 
be  determined  by  the  jury,  but  whether  they 
constitute  probable  cause  is  for  the  court. 
*No  rule  of  law  is  better  settled,  both  in 
England  and  in  America,*  says  Mr.  Thomp- 
son, 'than  that  in  civil  actions  for  damages 
for  the  malicious  prosecution  of  a  criminal 
action  the  question  of  probable  cause  is  a 
question  of  law,  which  the  judge  must  de- 
cide, upon  established  or  conceded  facts,  and 
which  it  is  error  for  him  to  submit  to  the 
jury.'  2  Thomp.  Trials,  §  1613.  And  Mr. 
Newell  says  that  'what  facts,  and  whether 
particular  facts,  constitute  probable  cause, 
is  a  question  exclusively  for  the  court. 
What  facts  exist  in  a  particular  case  when 
there  is  a  dispute  in  reference  to  them  is  a 
question  exclusively  for  the  jury.  When  the 
facts  are  in  controversy,  the  subject  of  prob- 
able cause  should  be  submitted  to  the  jury, 
either  for  specific  findings  of  the  facts,  or 
with  instructions  from  the  court  as  to  what 
facts  will  constitute  probable  cause.  These 
rules  involve  an  apparent  anomaly,  and  yet 
few,  if  any,  rules  of  the  common  law  rest 
upon  greater  unanimity  or  strength  of  au- 
thority.' Newell,  Malicious  Prosecution, 
277.  In  Panton  v.  Williams,  2  Q.  B.  169, 
1  Gale  &  D.  504,  10  L.  J.  Exch.  N.  S.  545, 
decided  in  1841,  where  the  question  was 
elaborately  examined  both  by  counsel  and 
the  court,  Tindal,  Ch.  J.,  reviewing  the 
earlier  authorities,  at  length  concluded  that, 
in  cases  of  this  character,  whether  the  facts 
which  are  relied  up45n  to  show  probable 
cause  are  true  or  not  is  a  question  for  the 
jury,  but  whether  they  constitute  probable 
cause  Is  a  question  wholly  for  the  court. 
'There  have  been  some  cases  in  the  later 
books,'  he  said,  'which  appear  at  first  si^ht 
to  have  somewhat  relaxed  the  application 
of  that  rule,  by  seeming  to  leave  more  than 
the  mere  question  of  the  facts  proved  to  the 
jury;  but,  upon  further  examination,  it  will 
be  found  that,  although  there  has  been  an 
apparent,  there  has  been  no  real,  departure 
from  the  rule.  Thus,  in  some  cases,  the  rea- 
sonablenes  and  probability  of  the  ground  for 
prosecution  has  depended  not  merely  upon 
the  proof  of  certain  facts,  but  upon  the  ques- 
tion whether  other  facts  which  furnished  an 
answer  to  the  prosecution  were  known  to 
the  defendant  at  the  time  it  was  instituted. 
Again,  in  other  cases,  the  question  has 
turned  upon  the  inquiry  whether  the  facts 
stated  to  the  defendant  at  the  time,  and 
which  formed  the  ground  of  the  prosecution, 
were  believed  by  him  or  not.  In  other  cases 
the  inquiry  has  been  whether,  from  the  con- 
duct of  the  defendant  himself,  the  jury  will 
infer  that  he  was  conscious  he  had  no  rea- 
sonable or  probable  cause.  But  in  these  and 
many  other  cases  which  might  be  suggested 
it  is  obvious  that  the  knowledge,  the  belief, 
and  the  conduct  of  the  defendant  are  really 
so  many  additional  facts  for  the  considera- 
tion of  the  jury;  so  that,  in  effect,  nothing 
is  left  to  the  jury  but  the  truth  of  the  facts 
proved  and  the  justice  of  the  inferences  to 
be  drawn  from  such  facts,  both  which  in- 
vestigations fall  within  the  legitimate 
province  of  the  jury,  while  at  the  same  time 
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they  have  received  the  law  from  the  judge, — 
that,  according  as  they  find  the  facts  proved 
or  not  proved,  and  the  inferences  warranted 
or   not,   there   was   reasonable   or   probable 
ground  for  the  prosecution,  or  the  reverse. 
And,  such  being  the  rule  of  law  where  the 
facts  are  few  and  the  case  simple,  we  can- 
not hold  it  to  be  otherwise  where  the  facts 
are  more  numerous  and  complicated.     It  is 
undoubtedly  attended  with  greater  difficulty 
in  the  latter  case,  to  bring  before  the  jury 
all   the  combinations    of    which    numerous 
facts  are  susceptible,  and  to  place  in  a  dis- 
tinct point  of  view  the  application  of  the 
rule  of  law,  according  as  all  or  some  only 
of  the  facts,  and  inferences  from  facts,  are 
made  out  to  their  satisfaction.     But  it  is 
equally'  certain    that   the   task   is   not    im- 
practicable; and  it  rarely  happens  but  that 
there  are  some  leading  facts  in  each  case 
which  present  a  broad  dibtiiiction  to  tbeir 
view,  without  having  recourse  to  the   less 
important    circumstances    that    have    been 
brought  before  them.*     In  a  great  majority 
of  the  American  states  the  same  rule  has 
been  adopted,  and  it  is  held  to  be  the  duty 
of  the  court  to  determine,  as  a  matter  of 
law,  whether  a  given  state  of  facts,  when 
conceded    or    established,    no    matter    how 
numerous  or  complicated,  constitutes  prob- 
able cause  for  instituting  a  criminal  prose- 
cution.     Whether    the    facts    and    circum- 
stances alleged  to  show  probable  cause  are 
true  and  exist  is,  of  course,  a  question  of 
fact,  and,  when  controverted,  must  be  de- 
termined   by   the   jury,    but    whether,    sup- 
posing  them    to   be   true,   they   amount   to 
probable   cause,    is   a   question   of   law.     If 
none  of  the  facts  are  in  dispute,  the  court 
must  decide  the  question  without  the  inter- 
vention of  a  jury;  but,  if  the  case  cannot  be 
so  decided,  it  must  go  to  the  jury  with  in- 
structions from  the  court  that  certain  facts, 
if  found  by  them  to  exist,  do  or  do  not  con- 
stitute probable  cause;  or,  as  put  by  Waldo, 
Ch.  J.,  in  Gee  v.  Culver,  12  Or.  233,  6  Pac. 
776,  *the  judge  must  say  to  the  juryr  "I  tell 
you,  if  you  think  so  and  so,  there  is  a  want 
of    reasonable    and    probable    cause." '      In 
short,  the  jury  must  determine  the  facts  if 
controverted,    but    not    their     legal    effect. 
*"\\Tiat  facts  and  circumstances  amount  to 
probable  cause  is  a  pure  question  of  law; 
whether  they  exist  or  not  in  any  particular 
case  is  a  pure  question  of  fact.    The  former 
is  exclusively  for  the  court,  and  the  latter 
for  the  jury,'  says  the    supreme    court    of 
Massachusetts  in  Stone  v.  Crocker,  24  Pick. 
84.     'Probable  cause  is  in  the  nature  of  a 
judgment  to  be  rendered  by  the  court  upon 
a  special  verdict  of  the  jury,'  says  Judge 
Harrison  in  Ball  v.  Rawles,  93  Cal.  227,  27 
Am.  St.  Rep.  173,  28  Pac.  938,  'and  is  not 
to   be   rendered    until    after   the   jury   has 
given  its  verdict  upon  the  facts  by  which 
it  is  to  be  determined.     It  is  not,  however, 
necessary  that  the  facts  be  found  by  the 
jury  in  the  form  of  a  special  verdict.     The 
court  may    instruct   them   to  render    their 
verdict  for  or  against  the  defendant,  accord- 
ing as  they  shall  find  the  facts  designated  to  ) 
it  which  the  court  may  deem  sufficient  to 
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constitute  probable  cause.     But  it  is  neces- 
sary for  the  court,  in  each  instance,  to  de- 
termine whether  the  facts  that  they  may 
find  from  the  evidence  will  or  will  not  estab- 
lish that  issue.    Neither  is  it  competent  for 
the  court  to  give  to  the  jury  a  definition  of 
probable  cause,  and   instruct  them  to  find 
for  or  against  the  defendant,  according  as 
they  may  determine  that  the  facts  are  with- 
in or  without  that  definition.     Such  an  in- 
struction is  only  to  leave  to  them  in  an- 
other   form    the    function    of    determining 
whether   there   was    probable    cause.      The 
court  cannot  devest  itself  of  its  duty  to  de- 
termine this  question,  however  complicated 
or  numerous  may  be  the  facts.    It  must  in- 
struct the  jury  upon  this  subject  in  the  con- 
crete, and  not  in  the  abstract,  and  must  not 
leave  to  that  body  the  ofTice  of  determining 
the  question,  but  must  itself  determine  it, 
and   direct  the  jury  to  find  its  verdict  in 
accordance   with   such   determination.     The 
court  should  group  in  its  instructions  the 
facts  which  the  evidence  tends  to  prove,  and 
tlien    instruct   the  jury   that,   if   they   find 
such  facts  to  be  established,  there  was  or 
was  not  probable  cause,  as  the  case  may  be, 
and  that  their  verdict  must  be  accordingly.' 
Without  further  elaboration  of  this  question 
or  further  special  reference  to  the  authori- 
ties, it  is  sufficient  to  say  that,  under  the 
adjudged  cases,  it  is  generally  the  duty  of 
the  trial  court,  in  instructing  juries  in  cases 
of  this  character,  to  apply  the  law  to  the 
facts   by  telling    them    whether    the    facts 
which  the  evidence    tends    to    establish,  if 
found  by  them  to  exist,  will  or  will  not  con- 
stitute probable  cause  for  the  prosecution, 
leaving  to  the  jury  only  the  question  as  to 
the  existence  of  such  facts;   and  that  it  is 
error   to  define   probable   cause   in   general 
terms,  and  to  submit  to  the  jury  the  ques- 
tion as  to  whether  the  facts  in  the  particu- 
lar case  do  or  do  not  come  within  such  defi- 
nition.   The  credibility  of  the  evidence,  and 
what  facts  it  proves,  are  for  the  jury;  but 
whether  such  facts  do  or  do  not  constitute 
probable  cause  is  a  question  exclusively  for 
the  court.     The  court  should  therefore,  by 
means  of  a  hypothetical  instruction,  group 
the  facts  which  the  evidence  tends  to  prove, 
and  instruct  the  jury  that,  if  they  find  such 
facts  to  have  been   established,  they  must 
find   that  there  was   or   was  not  probable 
cause.    .    •    .    Because  this  rule  of  law  was 
not  followed  in  the  submission  of  the  case 
under  consideration,  it  must  be  reversed,  and 
a  new  trial  ordered,  although  the  instruc- 
tions as  actually  given  by  the  court  are  un- 
objectionable and  a  lucid  statement  of  the 
law,  in  view  of  the  theory  upon  which  the 
<<;ase  was  submitted  by  the  trial  judge." 

Some  decisions,  however,  seem  to  sanc- 
tion the  practice,  when  the  evidence  is  con- 
flicting, of  defining  probable  cause  to  the 
jury,  and  leaving  them  to  decide,  in  the 
light  of  such  definition,  whether  probable 
cause  for  the  prosecution  existed  or  not. 
Cole  V.  Curtis,  16  Minn.  182,  Gil.  161 ;  Ash 
V.  Mar  low,  20  Ohio,  119;  Landa  v.  Obert,  45 
Tex.  639;  Gulf,  C.  &  S.  F.  R.  Co.  v.  James, 
73  Tex.  12,  16  Am.  St.  Rep.  743,  10  S.  W. 
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744:  Schattgoo  v.  Holnback,  149  Til.  646,  36 
N.  E.  969;  Cleveland,  C.  C.  &  St.  L.  R.  Co. 
V.  Jenkins,  75  111.  App.  17;  Pinson  v.  Camp- 
bell, 124.  Mo.  App.  260,  101  S.  W.  621; 
Schofield  V.  Ferrers,  47  Pa.  194,  86  Am.  Dec. 
532;  Delany  v.  Lindsay,  46  Pa.  Super.  Ct. 
26;  Lytton  v.  Baird,  95  Ind.  349;  Keener 
V.  Jeffries,  54  Pa.  Super.  Ct.  553. 

In  Lytton  v.  Baird,  95  Ind.  349,  objec- 
tion was  made  to  the  following  instruc- 
tion: "Then  you  come  to  the  last  inquiry, 
if  the  defendant  did  procure  said  indict- 
ment to  be  returned,  and  the  prosecution  to 
be  instituted,  did  he  have  no  probable  cause? 
Probable  cause  means  that  the  party  has 
possession  of  certain  facts  either  from  in- 
formation or  actual  knowledge,  which  would 
induce  a  reasonably  prudent  man  to  believe 
that  the  crime  in  question  was  committed." 
The  court  answered  the  objection:  "It  will 
be  observed  that  the  court  stated  to  the  jury 
what  constituted,  in  law,  probable  cause, 
and  properly  submitted  to  them  the  ques- 
tion whether  the  facts  in  this  case,  as  shown 
by  the  evidence,  established  probable  cause, 
as  defined  by  the  court.  The  question  of 
probable  cause,  where  there  is  no  conflict 
in  the  evidence,  nor  disputed  facts,  nor  any 
doubt  upon  the  evidence,  or  the  inferences 
to  be  drawn  from  it,  is  one  of  law.  But  if 
the  facts  adduced  as  proof  of  want  of  prob- 
able cause  are  controverted,  or  if  conflicting 
evidence  is  to  be  weighed,  or  if  the  credibil- 
ity of  witnesses  is  to  be  passed  upon,  the 
question  of  probable  cause  should  go  to  the 
jury,  with  proper  instructions  as  to  the  law. 
In  such  cases  it  is  a  mixed  question  of  law 
and  fact.'*  Citing  4  Wait,  Actions  &  De- 
fenses, p.  344,  and  cases  there  cited. 

Yet  this  apparent  sanction  of  such  prac- 
tice may  be  due,  in  some  measure,  to  the 
failure  of  the  parties  to  request  instructions 
as  to  the  legal  effect  of  the  particular  facts 
which  they  believe  to  have  been  proved.  See 
Cole  V.  Curtis,  supra. 

And  see  infra,  IV.  "General  rule  doubted, 
disapproved  or  modi  fled." 


e.  Effect  of  general  rule  upon  pleading. 

It  is  a  general  rule  that  facts,  and  not 
legal  conclusions,  should  be  alleged  in  plead- 
ings.   31  Cyc.  49. 

Therefore,  under  the  general  rule  that 
what  facta,  and  whether  particular  facts 
amount  to  probable  cause  is  question  of  law, 
it  is  generally  held  that  the  facts  relied  on 
as  constituting  such  cause,  or  the  want  of 
it,  must  be  alleged  in  the  pleadings,  as  a 
simple  averment  that  the  prosecution  was 
with  or  without  probable  cause  would  be 
nothing  more  than  the  averment  of  a  con- 
clusion of  law.  Giusti  v.  Del  Papa,  19  R.  I. 
338,  33  Atl.  525;  Closson  v.  Staples,  42  Vt. 
209,  1  Am.  Rep.  316;  King  v.  Estabrooks,  77 
Vt.  371,  60  Atl.  84;  Brown  v.  Cape  Girar- 
deau, 90  Mo.  383,  59  Am.  Rep.  28,  2  S.  W. 
302;  Brown  v.  Connelly,  5  Blackf.  390;  Hor- 
ton  V.  Smelser,  5  Blackf.  428. 

The  facta,  and  not  the  conclusion  of  the 
pleader  upon  the  facta,  should  be  averred, 
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so  that  the  court  may  judge  from  them  on 
demurrer,  whether  the  suspicion  was  rea- 
sonable, t.  e.,  whether  they  amount  to  prob- 
able cause.  Brown  v.  Cape  Girardeau,  90 
Mo.  383,  59  Am.  Rep.  28,  2  S.  W.  302. 

So,  a  court  in  a  declaration  charging  that 
the  prosecution  complained  of  was  without 
reasonable  or  probable  cause  was  held  bad 
in  King  v.  Estabrooks,  77  Vt.  371,  60  Atl. 
84,  where  the  court  said :  "But  the  count  is 
bad  in  substance,  for  what  is  want  of  prob- 
able cause  i«  a  question  of  law,  and  there- 
fore, it  is  not  enough  to  allege,  as  here, 
merely  want  of  'reasonable  or  probable 
cause  of  action,'  for  that  is  only  matter  of 
law;  but  the  facts  should  have  been  set 
out,  that  the  court  may  see  whether  there 
is  want  of  probable  cause,  and  there  is  no 
allegation  that  amounts  to  setting  out  such 
facts.  Driggs  v.  Burton,  44  Vt.  146.  In 
Closson  V.  Staples,  42  Vt.  at  page  225,  1 
Am.  Rep.  316,  it  is  said  to  be  clear  that  an 
averment  of  want  of  probable  cause  is  not 
sufficient  without  allegmg  facts  showing 
such  want.  It  is  like  pleading  fraud,  where 
it  is  not  sufficient  merely  to  allege  that  a 
thing  is  fraudulent,  however  strongly  you 
may  characterize  it  as  such,  for  that  is  but 
the  pleader's  opinion,  which  the  law  will 
not  regard,  but  requires  that  what  is  re- 
lied upon  to  constitute  the  fraud  shall  be 
set  out,  that  the  court  may  judge  of  the 
matter.** 

And  a  plea  stating  in  gneral  terms  that 
the  defendant  had  probable  cause,  but  not 
stating  the  facts  relied  on  for  that  showing, 
is  insufficient  on  demurrer.  Brown  v.  Con- 
nelly, 5  Blackf.  390;  Ilorton  v.  Smelser,  5 
Blackf.  428. 

An  averment  in  general  terms  of  want  of 
probable  cause  is  a  mere  statement  of  a  con- 
clusion of  law,  and  will  not  overcome  the 
presumption  arising  from  an  allegation  of 
facts  which  show  that  there  was  probable 
cause.  Giusti  v.  Del  Papa,  19  R.  I.  338,  33 
Atl.  525. 

But  Stuby-Estabrook  Mercantile  Co.  v. 
Kyes,  9  Colo.  App.  190,  48  Pac.  663,  holds 
that  a  complaint  alleging  that  the  defendant 
had  no  probable  cause  is  sufficient  in  that  re- 
spect, as  probable  cause  is  not  only  a  con- 
clusion of  law,  but  an  ultimate  fact  as  well. 
The  court  said:  "The  question  of  probable 
cause  is  a  mixed  question  of  law  and  fact. 
What  the  facts  may  be  must  be  found  by 
the  jury;  but  the  court  must  say  whether 
they  constitute  probable  cause  or  not.  Prob- 
able cause,  or  the  want  of  it,  is  a  conclusion 
of  law;  but  it  i>;  also  an  ultimat'.'  fact. 
It  is  ultimate,  and  not  evidential,  facts  that 
should  be  pleaded.  The  former  are  conclu- 
sions from  the  latter,  and  in  many  cases,  if 
not  to  the  same  extent  in  every  case,  neces- 
sarily involve  conclusions  of  law.  It  is 
never  proper  to  plead  mere  legal  conclu- 
sions: but  a  distinction  is  to  be  taken  be- 
tween them  and  issuable  facts  in  which  they 
mav  be  embodied." 

The  foregoing  cases,  however,  are  not  in- 
tended to  represent  an  exhaustive  search  for 
such  authorities. 
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/.   View  of  probable  case  on  appeal, 

Ab  has  been  seen,  while  it  is  for  the  jury 
to  determine  any  controversy  as  to  the  facts, 
it  is  for  the  court  to  declare  the  ultimate 
conclusion  as  to  whether  the  facts,  admitted 
or  establish,  by  proof,  are  sufficient  to 
show  a  want  of  probable  cause,  and  in  re- 
viewing a  determination  ppon  a  given  state 
of  facts  as  to  the  existence  of  probable 
cause,  such  determination  is  not  to  be  treat- 
ed, as  a  mere  conclusion  of  fact,  to  be  sus- 
tained if  tliere  is  evidence  reasonably  sup- 
porting it,  even  though  the  conclusion  be 
contrary  to  that  which  the  appellate  court 
would  have  reached  from  a  consideration  of 
the  same  facts.  It  is  treated  rather  as  a 
legal  conclusion,  and,  in  reviewing  it,  an 
appellate  court  will  measure  its  correctness 
bv  its  own  judgment  from  the  facts  shown. 
Moore  v.  Northern  P.  R.  Co.  37  Minn.  147, 
33  N.  VV.  334;  Burton  v.  St.  Paul,  M.  &  M. 
R.  Co.  33  Minn.  181),  22  N.  W.  300;  Lam- 
mers  v.  Mason,  123  Minn.  204,  143  N.  W. 
359;  Eickhoflf  v.  Fidelity  &  C.  Co.  74  Minn. 
139,  76  N.  W.  1030;  Cox  v.  Lauritsen,  12C 
Minn.  128,  147  N.  W.  3093;  Archibald  v. 
Mclean,  21  Can.  S.  C.  588. 

And  many  other  cases  impliedly  sustain 
the  same  view,  but  see  Grorud  v.  Lossl,  48 
Mont.  274,  136  Pac.  1069;  Heldt  v.  Webster, 
60  Tex.  207;  Williams  v.  Pullman  Co.  — 
Minn.  — ,  151  N.  W.  895. 

Appellate  courts  have  therefore  considered 
and  examined  the  evidence  bearing  upon  it 
as  freely  as  if  the  question  was  before  them 
originally.  Burton  v.  St.  Paul,  M.  &  M.  R. 
Co.  33  Minn.  189,  22  N.  W.  300. 

And  while  such  courts  may  be  loath  to  dis- 
turb the  action  of  the  trial  court  in  assum- 
ing the  responsibility  of  withholding  a  case 
from  the  jury  upon  the  ground  that  the  un- 
controvertcd  evidence  did  not  show  want  of 
probable  cause,  yet,  where,  after  careful  con- 
sideration of  the  evidence,  and  after  mak- 
ing due  allowance  for  any  advantage  pos- 
sessed by  a  trial  court  for  observing  the 
l>raring  of  the  witnesses  upon  the  stand, 
and  whatever  may  go  to  make  up  the  atmos- 
phere of  the  trial,  the  court  is  clearly  of  the 
opinion  that  the  action  should  not  have 
been  dismissed,  but  the  trial  should  have 
proceeded,  a  new  trial  will  be  granted.  Bur- 
ton V.  St.  Paul,  M.  &  M.  R.  Co.  supra. 

ff.  When  error  of  submitting  probable 
cause  to  jury  is  no  ground  for  rev&rsal. 

Where  ft  question  of  probable  cause  has 
been  erroneously  submitted  to  the  jury,  still 
if,  on  a  review  of  the  case  by  the  appellate 
court,  it  appears  from  the  facts  not  disputed 
at  the  trial,  that  the  jury  have  not  erred  in 
point  of  law,  their  verdict  will  not  be  set 
aside.  Pangburn  v.  Bull,  1  Wend.  345; 
Hall  V.  Suydam,  0  Barb.  83;  Staples  v. 
Johnson,  25  App.  D.  C.  155;  and  Coleman 
V.  Heurich,  2  Iklackey,  389. 

Thus,  in  Pangburn  v.  Bull,  1  Wend.  345, 
the  court  said:  "The  question  of  probable 
cause  is  a  mixed  question  of  law  and  fact. 
Whether  the  circumstances  alleged  to  show 
it  probable  or  not  probable  are  true  and 
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existed  is  a  matter  of  fact;   but  whether, 
supposing  them  true,  they  amounted  to  a 
probable  cause,  is  a  question  of  law.    John- 
stone V.  Sutton,  1  T.  R.  '545,  1  Bro.  P.  C. 
76,  1  Revised  Rep.  269,  1  Eng.  Rul.  Cas.  766. 
The  court  observe  that  upon  this  distinction 
proceeded  the  ease  of  Reynolds  v.  Kennedy, 
1  Wils.  232.    The  court  below  erred  in  sub- 
mitting both  the  law  and  the  fact  to  tlie 
jury.    This  was,  necessarily,  the  consequence 
of  the  charge;  for  the  court  instructed  the 
jury  that  if  from  the  testimony  they  should 
be  of  opinion  that  the  prosecutions  were  ma- 
licious and  without  probable  cause,  and  the 
defendant   knew    the   facts   to    be  so,    they 
ought  to   find   damages    for    the    plaintiff. 
The  jury  found  damages  for  the  plaintiff. 
Probably  they  had  no  dilliculty  in  arriving 
at  the  conclusion  that  the  defendant's  mo- 
tives were  malicious,  after  proof  of  the  de- 
fendant's declaration  that  he  would  bring 
the  plaintiff  four  times  to  Guilderland  for 
the  same  cause,  and  the  course  he  pursued 
to  effect  the  object  in  view,  but  they  also 
passed  on  the  question  of  want  of  probable 
cause;  and  although  the  court  ought  to  have 
instructed  the  jury  whether,  on  the  supposi- 
tion that  certain  facts  were  established,  they 
would  show  the  want  of  probable  cause,  still, 
if  on  a  review  of  the  case  by  this  court,  it 
shall  appeal  that,  from  the  facts  not  dis- 
puted at  the  trial,  there  was  evidently   a 
want  of  probable  cause,  the  verdict  ought 
not  to  be  set  aside  for  the  error  of  the  court 
below  in  this  respect,  because  this  court  is 
called  on  to  pronounce  on  that  question ;  and 
if  they  see  that  the  jury  have  not  erred  in 
point  of  law;   although  the  charge  was  er- 
roneous, no  injury  had  been  done  to  the  de- 
fendant below,  of  which  he  had  a  right  to 
complain.    In  making  this  remark,  however, 
it  must  be  understood  that,  if  the  evidence 
as  to  any  material  facts  is  contradictory,  or 
leaves   the   question    doubtful    whether   the 
fact  existed  or  not,  then  the  error  of  the 
court  is  good  ground  for  a  reversal,  inag- 
much  as  tliis  court  cannot  take  upon  itself 
to   draw    inferences    from    conflicting   testi- 
mony; this  is  the  exclusive  province  of  the 

jury." 

And  in  Coleman  v.  Heurich,  2  Mackey, 
189,  it  is  held  that  the  ruling  of  the  trial 
judge  leaving  the  question  of  probable  cause 
to  the  jury  was  altogether  favorable  to  the 
plaintiff,  since  it  placed  it  in  the  power  of 
the  jury  to  decide  that  the  facts  showed  an 
absence  of  probable  cause,  while  if  the  court 
had  assumed  the  decision  of  the  question,  it 
certainly  must  have  decided  that  the  facts 
plainly  showed  its  existence;  and  that  the 
ruling,  therefore,  could  have  worked  no  in- 
jury to  the  plaintiff,  and  constitutes  no 
ground  for  reversal. 

An  instruction  that  if  the  jury  believe 
from  the  evidence  that  the  defendant  prose- 
cuted the  plaintiff  from  a  fixed  determina- 
tion of  his  own  based  upon  some  injury 
which  he  believed  plaintiff  had  done  him,  or 
because  plaintiff  had  failed  to  pay  the  debt 
which  was  due  him,  and  not  for  the  purpose 
of  seeing  that  justice  was  done  and  society 
protected,  they  should  consider  these  facts 
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in  determining  whether  there  was  probable 
cause  for  the  institution  of  the  prosecution 
complained  of,  and  also  whether  or  not  it 
was  malicious,  is  misleading  and  erroneous. 
But  such  error  is  without  prejudice  when 
there  is  no  evidence  of  probable  cause,  so 
that  upon  the  whole  evidence  and  with  cor- 
rect instruction  the  jury  must  have  found 
want  of  probable  cause.  The  question  of 
probable  cause,  the  facts  being  established, 
is  a  question  of  law  for  the  court,  and  not 
for  the  jury.  Clark  v.  Folkers,  1  Neb. 
(Unof.)   96,  95  N.  W.  328. 

While,  where  the  evidence  upon  the  ques- 
tion of  probable  cause  is  not  in  dispute,  it 
is  the  duty  of  the  court  to  declare  as  a 
matter  of  law  that  no  probable  cause  was 
shown,  leaving  the  other  questions  involved 
to  the  jury  by  appropriate  instructions,  yet 
if,  instead  of  instructing  the  jury  that  there 
was  a  want  of  probable  cause,  and  so  dis- 
posing of  that  question  at  once,  the  court 
submits  it  to  their  uncertain  verdict,  one 
who  could  not  have  possibly  been  harmed  by 
such  procedure  has  no  ground  of  complaint. 
Brooks  V.  Bradford,  4  Colo.  App.  410,  36 
Pac.  303. 

And  in  Bank  of  Miller  v.  Richmon,  68 
Neb.  731,  94  N.  W.  998,  affirming  on  re- 
hearing 64  Neb.  Ill,  89  N.  W.  627,  the  court 
held  that  whether  or  not  a  given  state  of 
facts  constitutes  probable  cause  for  procur- 
ing plaintiff's  arrest  is  ordinarily  a  ques- 
tion of  law;  but  that  where  defendants  have 
.  requested  special  findings  substantially  em- 
bracing this  question;  they  cannot  after- 
wards complain  of  an  instruction  submitting 
its  decision  to  the  jury. 

IV.     General     rule     regretted,     disap" 
proved,   or  modified. 

That  the  doctrine  of  the  weight  of  au- 
thority on  this  important  and  difficult  ques- 
tion is  an  anomaly  has  been  frequently  and 
frankly  admitted  by  the  authorities.  It  is 
not  so  strange  or  unnatural,  therefore,  that 
such  a  doctrine  should  have  sometimes  been 
regretted,  modified,  or  even  disapproved  and 
denied.  Many  of  the  cases  that  have  either 
apparently  or  in  reality  such  effect  have 
already  been  considered  in  the  preceding  sec- 
tions of  this  note,  and  will  not,  as  a  rule, 
be  repeated  in  this  place,  save  by  general 
reference.  But  aside  from  such  cases,  there 
are  quite  a  number  of  other  decisions  of  like 
effect  which  may  be  given  here. 

Thus,  while  Lister  v.  Perry  man,  L.  R.  4 
H.  L.  521,  sustains  the  rule  established  by 
the  weight  of  authority,  the  language  of 
several  of  the  law  lords  sitting  in  that  case 
is  nevertheless  interesting  in  this  connec- 
tion. Lord  Chelmsford  said:  "My  lords, 
there  can  be  no  doubt  since  the  case  of  Pan- 
ton  V.  Williams,  2  Q.  B.  169,  1  Gale  &  D. 
504,  10  L.  J.  Exch.  N.  S.  545,  in  which  the 
question  was  solemnly  decided  in  the  ex- 
chequer chamber,  that  what  is  reasonable 
and  probable  cause  in  an  action  for  mali- 
cious prosecution,  or  for  false  imprisonment, 
is  to  be  determined  by  the  judge.  In  what 
other  sense  it  is  properly  called  a  question 
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of  law  I  am  at  a  loss  to  understand.  No 
definite  rule  can  be  laid  down  for  the  exer- 
cise of  the  judge's  judgment.  Each  case 
must  depend  upon  its  own  circumstances, 
and  the  result  is  a  conclusion  drawn  by  each 
judge  for  himself,  whether  the  facts  found 
by  the  jury,  in  his  opinion,  constitute  a 
defense  to  the  action.  The  verdict  in  cases 
of  this  description,  therefore,  is  only  nomi- 
nally the  verdict  of  a  jury.  The  different 
views  which  may  be  entertained  by  judges 
as  to  whether  a  certain  state  of  facts  does 
or  does  not  furnish  a  reasonable  and  prob- 
able cause  for  a  prosecution  is  exemplified 
by  the  divided  opinions  of  the  learned  judges 
in  the  court  of  exchequer  in  this  case." 

Lord  Colonsay,  said:  "Finding  that  I  had 
to  deal  with  this  as  a  matter  of  inference 
in  law,  I  was  desirous  to  ascertain  what 
were  tlie  rules  or  principles  of  law  by  which 
the  court  ought  to  be  guided  in  drawing 
that  inference.  I  did  not  find  that  there 
were  any.  Neither  in  the  very  able  argu- 
ment we  heard  from  the  bar,  nor  in  the  judg- 
ment set  out  in  these  papers,  nor  in  the 
cases  that  have  been  referred  to,  are  any 
such  rules  or  principles  enunciated.  I  think 
it  is  laid  down  by  the  learned  Lord  Chief 
Baron  that  it  is  a  mere  question  of  opinion, 
depending  entirely  on  the  view  which  the 
judge  may  happen  to  take  of  the  circum- 
stances of  each  particular  case.  And  upon 
a  careful  consideration  of  the  decisions,  it 
seems  to  me  impossible  to  deduce  any  fixed 
and  definite  principle  to  guide  and  assist  the 
judge  in  any  case  that  may  come  before  him. 
Chief  Justice  TindaPs  rule  seems  almost  the 
only  one  that  can  be  resorted  to;  namely, 
that  there  must  have  existed  a  state  of  cir- 
cumstances upon  which  a  reasonable  and  dis- 
creet person  would  have  acted.  Now  in  the 
system  to  which  I  have  already  alluded  it  is 
thought  that  twelve  reasonable  and  discreet 
men  (as  jurors  are  supposed  to  be)  can 
judge  of  that  matter  for  themselves,  and 
that  lawyers  are  not  the  only  class  of  per- 
sons competent  to  determine  whether  the  in- 
formation was  such  as  a  reasonable  and  dis- 
creet man  would  have  acted  upon.  For 
what  is  it  that  a  judge  would  have  to  de- 
termine? He  would  have  to  determine 
whether  the  circumstances  warranted  a  rea- 
sonable and  discreet  man  to  deal  with  the 
matter;  that  is  to  say,  not  what  impression 
the  circumstances  would  have  made  upon 
his  own  mind,  he  being  a  lawyer,  but  what 
impression  they  ought  to  have  made  on  the 
mind  of  another  person,  probably  not  a 
lawver.  If  I  look  to  the  circumstances  of 
this  case,  as  they  are  here  disclosed,  and 
put  the  question  to  myself,  I  come,  I  own, 
to  the  conclusion  that  in  this  case  there  was 
not  a  want  of  reasonable  and  probable  cause, 
and  consequently  that  the  direction  given 
was  not,  according  to  my  view,  a  sound  one." 

Lord  Westbury  said:  "My  lords,  I  have 
very  few  words  to  add.  The  existence  of 
'reasonable  and  probable  cause'  is  an  infer- 
ence of  fact.  It  must  be  derived  from  all 
the  circumstances  of  the  case.  I  regret, 
therefore,  to  find  the  law  to  be  that  it  is  an 
inference  to  be  drawn  by  the  judge,  and  not 
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by  the  jury.  I  think  it  ought  to  be  the  other 
way."  And  in  the  same  case  Lord  Colonsay, 
said:  "My  lords,  I  have  listened  to  this 
case  with  much  interest,  finding  myself 
placed  in  what  is  to  me  the  somewhat  novel 
position  of  having  to  deal  with  the  ques- 
tion of  want  of  reasonable  and  probable 
cause  as  a  question  of  law  for  the  court, 
and  not  a  question  of  fact  for  the  jury.  I 
have  frequently  had  to  deal  with  the  cases 
of  this  kind  in  the  other  end  of  the  island; 
but  there  this  question  of  want  of  reason- 
able and  probable  cause  is  treated  as  an  in- 
ference in  fact  to  be  deduced  by  the  jury 
from  the  whole  circumstances  of  the  case, 
in  like  manner  as  the  question  of  malice  is 
left  to  the  jury.  If  I  had  tried  the  case 
there  I  should  have  left  this  matter  to  the 
jury;  and  if  the  jury  had  found  a  verdict 
for  the  defendant,  I  should  have  approved 
of  that  verdict  for  reasons. I  am  about  to 
explain.  If,  on  the  other  hand,  the  jury 
ha!d  found  for  the  plaintiff,  still,  being  a 
matter  so  much  within  the  province  of  the 
jury,  and  as  it  could  not  be  said  that  they 
had  gone  decidedly  wrong  and  contrary  to 
evidence,  I  should  have  held  that  it  was  not 
a  case  for  the  court  to  interfere.  But  in 
England  it  is  settled  law  that  this  is  a 
matter  for  the  court  to  deal  with.  The 
court  deals  with  it  as  an  inference  to  be 
drawn  by  the  court  from  the  facts,  but 
whether  an  inference  of  law  or  an  inference 
of  fact  does  not,  I  think,  appear  from  the 
reports.  I  do  not  see  clearly  whether  it  is 
called  an  inference  of  law  merely  because 
it  is  left  to  the  court,  or  whether  it  is  left 
to  the  court  because  it  is  really  an  infer- 
ence of  law.  But,  undoubtedly,  it  appears 
to  be  settled  law  in  this  country  that  want 
of  reasonable  and  probable  cause  is  matter 
for  the  court." 

And  in  Sandeil  v.  Sherman,  107  Cal.  391, 
40  Pac.  493,  citing  the  above  authority, 
the  court  states  that  it  has  sometimes  been 
regretted  by  the  courts  that  probable  cause 
is  not  by  the  law  of  England,  as  by  that  of 
Scotland,  a  question  for  the  jury;  but  that 
considerations  of  public  policy  have  hither- 
to, both  in  England  and  in  this  country, 
dictated  the  rule  as  enunciated  by  the 
weight  of  authority. 

Language  to  the  same  effect  is  used  in 
Burton  v.  St.  Paul,  M.  &  M.  R.  Co.  33  Minn. 
189,  22  N.  W.  300,  where  it  is  stated  that, 
**while  the  question,  what  facts  make  out 
probable  cause,  is  for  the  court,  it  is  ordi- 
narily, if  not  always,  really  a  question  of 
fact  to  be  determined  upon  the  facts  and 
circumstances  of  the  particular  case.*' 

In  Caldwell  v.  Bennett,  22  S.  C.  1,  the 
court  reviewing  the  authorities  in  that  jur- 
isdiction, said:  "The  next  inquiry  is  that 
presented  by  the  first  and  second  grounds 
of  appeal,  for,  as  we  understand  these 
grounds,  they  practically  raise  the  same 
question.  We  lay  no  stress  upon  the  fact 
that  the  phraseology  imputed  to  the  circuit 
judge  in  the  first  ground  differs  from  that 
actually  Used  by  him,  as  appears  by  that 
portion  of  his  charge  as  reported  by  him, 
which  we  have  copied  above;  for  we  think 
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they  may  be  construed  as  amounting  sub- 
stantially to  the  same  thing.  Construing 
these  two  grounds  in  the  liglit  of  the  argu- 
ment submitted  by  the  appellant,  we  under- 
stand that  his  complaint  is  that  the  cir- 
cuit judge  should  have  confined  the  jury 
to  a  single  inquiry,  whether  the  testimony 
adduced  by  the  plaintiff  was  true,  and 
should  himself  have  determined  whether 
the  facts  which  they  found  to  be  es- 
tablished were  sufficient  in  law  to  con- 
stitute probable  cause,  or  the  want  of 
it.  In  other  words,  that  he  should  have 
instructed  the  jury  that  if  they  believed 
the  testimony  adduced  by  the  plaintiff, 
then  such  testimony  did  or  did  not  con- 
stitute sufficient  proof  of  a  want  of  prob- 
able cause  as  matter  of  law,  and  that  it  waa 
error  on  his  part,  after  instructing  them  as 
matter  of  law  what  was  probable  cause,  to 
leave  it  to  the  jury  to  say  from  the  testi- 
mony whether  such  probable  cause  existed. 
Strictly  speaking,  the  proper  way  to  have 
raised  the  question  would  have  been  by  a 
request  to  charge,  which  the  appellant  omit- 
ted to  make;  but  waiving  this,  we  will  pro- 
ceed to  consider  the  question.  It  must  be 
admitted  that  the  exact  boundary  line  be- 
tween the  province  of  the  judge  and  that  of 
the  jury,  in  determining  the  existence  or 
want  of  probable  cause  in  actions  for  ma- 
licious prosecution,  does  not  seem  to  be  well 
defined  by  the  authorities  in  this  state. 
There  is  no  doubt  that,  upon  well-settled 
principles,  it  is  the  exclusive  province  of 
the  jury  to  pass  upon  the  truth  of  the  facts 
and  circumstances  relied  upon  as  establish- 
ing the  presence  or  absence  of  probable 
cause;  and  it  seems  to  be  well  settled  that  a 
fact  occurring  after  the  matter  or  transac- 
tion which  gives  rise  to  a  prosecution,  or 
a  civil  action,  such  as  the  finding  of  'no 
bill'  by  the  grand  jury,  the  entry  of  a  nolle 
prosequi  by  a  prosecuting  officer,  the  failure 
to  prosecute,  or  the  discontinuance  of  a 
civil  action,  will,  as  matter  of  law,  be  held 
insufficient  to  constitute  even  prima  facie 
evidence  of  a  want  of  probable  cause.  Lip- 
ford  V.  M'Collum,  1  Hill,  L.  82;  Fulmer  v. 
Harmon,  3  Strobh.  L.  576;  Ford  v.  Kelsey, 
4  Rich.  L.  365;  Frederick  v.  Halberstadt,  14 
Rich.  L.  41.  But  when  testimony  is  ad- 
duced as  to  alleged  facts  and  circumstances 
attending  the  supposed  commission  of  the 
offense  charged,  or  relied  upon  as  evidence 
to  show  that  there  was,  or  was  not,  any 
ground  for  the  charge,  there  does  not  seem 
to  be  any  clear  and  well-defined  rule.  It  is 
true  that  there  are  several  cases  in  this 
state  which  contain  expressions  going  to 
support  the  position  contended  for  by  the 
appellant,  but  we  do  not  think  that  the 
point  is  distinctly  decided  in  any  one  of 
them.  See  Thomas  v.  Rouse,  2  Brev.  75; 
Nash  V.  Orr,  3  Brev.  94,  5  Am.  Dec.  547, 
Paris  V.  Waddell,  McMull.  L.  358;  Horn 
V.  Boon,  3  Strobh.  L.  307.  On  the  other 
hand,  we  find  other  cases  in  which  the 
course  pursued  by  the  circuit  judge  in  this 
case  received  the  sanction  of  the  tribunal  of 
last  resort.  Paris  v.  Waddell,  McMull.  L. 
358;   Sims  v.  M'Lendon,  3  Strobh.  L.  557; 
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Frederick  v.  Halberetadt,  14  Rich.  L.  41. 
The  ease  of  Hogg  v.  Pinckney,  16  S.  C.  387, 
is  relied  upon  by  appellant;  but  we  think 
that  case,  when  properly  understood,  tends 
rather  to  support  a  contrary  view.  In  that 
case  the  action  was  for  a  malicious  arrest 
in  a  civil  suit,  charging  fraud  in  the  con- 
tracting of  the  debt  for  which  the  action  waa 
brought.  The  fraud  alleged  was  that  the 
goods  were  sold  by  the  defendants  to  the 
plaintiff  upon  his  promise  to  give  a  lien  on 
his  crop,  which  the  plaintiff  had  failed  and 
refused  to  give.  The  circuit  judge  instruct- 
ed the  jury  that  the  plaintiff  must  show  a 
want  of  probable  cause  for  the  charge  of 
fraud:  *That  the  material  points  for  them 
to  consider  was  [sic]  whether  the  plaintiff, 
at  the  time  he  agreed  to  give  the  lien  to  de- 
fendants, had  no  intention  of  giving  the 
same,  and  that  if  they  found  he  had  no  such 
intention,  it  would  go  far  to  show  probable 
cause  for  the  arrest;  but,  on  the  other  hand, 
if  they  found  that  at  the  time  he  did  intend 
to  give  it,  it  would  go  far  to  show  a  want 
of  probable  cause.'  Then,  after  instructing 
them  as  to  damages,  he  said,  in  speaking  of 
the  evidence  adduced  to  assail  or  substanti- 
ate the  statements  contained  in  the  com- 
plaint and  affidavit  upon  which  the  order  of 
arrest  was  obtained:  'If  the  evidence  dis- 
proves these  statements,  then  of  course  the 
probable  cause  is  overthrown.  If,  on  the 
contrary,  the  evidence  supports  these  state- 
ments, or  pointedly  increases  their  strength, 
the  probable  cause  is  sustained.  That  if  the 
jury,  as  reasonable  men,  under  the  circum- 
stances proved,  would  have  acted  as  the  de- 
fendants did,  then  the  jury  might  conclude 
the  defendants  had  probable  cause  for  their 
action;  but,  in  view  of  the  testimony,  if  the 
jury  would  not  have  acted  as  the  defendants, 
then  the  jury  might  conclude  the  defendants 
did  not  have  probable  cause.'  The  plaintiff 
having  obtained  judgment,  the  defendants 
appealed  upon  the  ground,  ititer  alia,  that 
the  circuit  judge  had  left  the  question  of 
probable  cause  to  tlie  jury  as  a  question  of 
fact.  This  court,  however,  did  not  so  under- 
stand the  charge,  but,  on  the  contrary,  con- 
strued it  as  amounting  in  effect  to  an  in- 
struction to  the  jury  that  if  they  believed 
the  .facts  stated  in  the  complaint  and  afli- 
davit,  then  there  was  probable  cause;  but 
if,  on  the  other  hand,  they  did  not  believe 
the  statements  therein  contained,  then  there 
was  a  want  of  probable  cause.  This  part  of 
the  opinion,  standing  alone,  might  possibly 
give  rise  to  the  inference  that  it  would  have 
been  error  on  the  part  of  the  circuit  judge, 
after  explaining  what  would,  in  law,  consti- 
tute probable  cause,  to  leave  it  to  the  jury 
to  say  whether,  upon  a  consideration  of  all 
the  facts  and  circumstances  present  to  the 
mind  of  the  defendants  at  the  time  they 
acted,  the  want  of  probable  cause  was,  or 
was  not,  shown.  But  when  considered  in 
connection  with  what  was  said  as  to  the 
fifth  exception,  it  is  manifest  that  such  an 
inference  would  be  altogether  unwarranted. 
In  reference  to  that  exception  the  following 
language  was  used:  *The  judge  seems  to 
liave  charged  the  jury  that,  if  they,  as  rea- 
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sonable  men,  imder  the  circumstances 
proved,  would  have  acted  as  the  defendants 
did,  then  they  might  conclude  the  defend- 
ants had  probable  cause  for  their  action; 
but  in  view  of  the  testimony,  if  the  jury 
would  not  have  acted  as  the  defendants, 
then  the  jury  might  conclude  the  defendants 
did  not  have  probable  cause.  If  the  judge 
had  confined  tne  jury  to  the  facts  and  cir- 
cumstances which  surrounded  the  defend- 
ants at  the  time  they  acted,  then  his  charge 
would  not  have  been  objectionable.  iJut  ho 
went  further  than  this,  and  permitted  them 
to  consider  all  the  facts  developed  on  tlie 
trial,  whether  they  were  present  before  tlic 
defendants  at  the  time  of  the  arrest  or  not. 
This,  we  think,  was  error.'  From  this  lan- 
guage it  is  quite  clear  that,  if  the  jury  iiad 
been  instructed,  as  they  were  in  this  case 
now  under  consideration,  that  in  considering 
whether  the  testimony  showed  the  presence 
or  absence  of  probable  cause,  as  defined  to 
them,  they  must  confine  their  attention  to 
such  facts  and  circumstances  as  were  pres- 
ent to  the  minds  of  the  defendants  at  the 
time  they  obtained  the  ordt!r  for  arrest,  the 
court  would  have  held  that  the  charge  was 
unobjectionable.  Under  this  state  of  the  au- 
thorities here,  we  think  that  the  question 
which  we  have  been  considering  is  still  an 
open  one  in  this  state.  If  the  rule  contend- 
ed for  by  the  appellant  should  be  adopted, 
it  seems  to  us  that  it  would  lead  to  great 
complexity  and  confusion,  and  that  it 
would,  in  many  cases,  be  very  difficult  to 
apply  it  practically.  Many  prosecutions 
rest  mainly,  if  not  entirely,  upon  circum- 
stantial evidence,  and  in  such  cases  it  would 
be  very  diflicult,  if  not  impossible,  so  to 
present  alternative  views  of  the  testimony 
to  the  mind  of  the  average  juror  as  to  en- 
able him  to  reach  an  intelligent  conclusion 
as  to  whether  there  was  or  was  not  a  want 
of  probable  cause  for  the  prosecution.  The 
failure  to  establish  to  the  satisfaction  of 
the  jury  a  single  circumstance  in  the  chain, 
although  apparently  quite  insignificant  in 
itself,  or  the  proof  of  some  other,  apparent- 
ly unimportant,  fact,  might  very  materially 
affect  the  conclusion  which  should  be 
reached.  So  that  if  this  is  the  rule,  then 
the  only  safe  course  would  be  to  require  a^ 
special  verdict  in  every  case,  and  let  the 
judge  say  whether  the  facts  as  found  by  the 
jury  did  or  did  not  constitute  probable 
cause.  Indeed,  the  difficulty  in  applying 
such  a  rule  seems  to  have  been  fully  recog- 
nized, for  in  some  of  the  strongest  cases 
cited  by  the  appellant  it  is  conceded  that 
the  rule  does  not  apply  where  the  testi- 
mony is  complicated  or  contradictory,  and 
that  it  applies  only  where  the  testimony  is 
undisputed.  This  concession  demonstrates 
the  impolicy  of  the  rule,  as  it  would  be 
necessary  to  determine  in  each  case  what 
degree  of  complexity  or  contradiction  would 
take  the  case  out  of  the  rule,  or  when  the 
facts  were  so  undisputed  as  to  require  its 
application.  But  there  is  another  and  more 
formidable  objection  to  this  rule,  in  that  it 
invests  the  judge  with  power  to  determine 
a  question  of  fact.     For  assuming  the  defi- 
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nition  of  probable  cause,  as  given  by  the 
circuit  judge  in  this  case,  to  be  the  correct 
one,  inasmuch  as  no  exception  is  taken  to  it, 
after  the  jury  have  found  what  were  the 
facts  and  circumstances  present  to  the  mind 
of  prosecutor  at  the  time  he  instituted  the 
prosecution,  another  question  of  fact  would 
still  remain,  u  6.,  whether  such  facts  and  cir- 
cumstances would  be  sufficient  to  induce  a 
reasonable  man  to  believe  that  the  offense 
charged  had  been  committed,  and  this  ques- 
tion of  fact  should  be  decided  by  the  jury, 
and  not  by  the  judge;  for  the  question  is 
not  whether  such  facts  and  circumstances 
would  induce  a  well-educated  lawyer,  such 
as  every  judge  is  supposed  to  be,  to  believe 
that  an  offense  had  been  committed  (as  is 
well  illustrated  by  the  remark  of  Judge 
O'^'eall  in  the  case  of  Lipford  v.  M'CoUum, 
supra ) ,  but  whether  such  facts  and  circum- 
stances would  be  sufiicient  to  induce  an  ordi- 
narily reasonable  and  impartial  man,  a 
class  which  the  jury  is  supposed  to  repre- 
sent, to  believe  that  the  oU'euse  had  been 
committed.  Unless,  therefore,  we  are  com- 
pelled by  authority,  as  we  do  not  think  we 
are,  to  adopt  the  rule  contended  for  by  the 
appellant,  we  are  not  inclined,  for  the  rea- 
sons indicated,  to  do  so.  On  the  coutrary, 
we  think  the  true  rule  is  that  after  the  jury 
have  been  instructed  as  to  what  constitutes 
probable  cause,  as  matter  of  law,  it  is  for 
them  to  say,  from  a  review  of  all  the  facts 
and  circumstances  proved  to  have  been  pres- 
ent to  the  mind  of  the  prosecutor  at  the  time 
he  commenced  the  prosecution,  or  to  the 
plaintifT  at  the  time  he  commenced  his  civil 
action,  whether  there  was  or  was  not  prob- 
able cause  for  such  proceeding;.  This  rule 
is,  as  we  have  seen,  not  without  the  support 
of  authority,  is  easy  of  application,  and  is 
in  analogy  with  the  rule  in  cases  of  negli- 
gence, which,  like  probable  cause,  presents 
a  mixed  question  of  law  and  fact." 

Section  2983  of  the  Georgia  Code  provides 
that  ''want  of  probable  cause  shall  be  a  ques- 
tion for  the  jury,  under  the  direction  of  the 
court,  and  shall  exist  when  the  circum- 
stances are  such  as  to  satisfy  a  reasonable 
man  that  the  accuser  had  no  ground  for  pro- 
ceeding but  his  desire  to  injure  the  accused." 
Coleman  v.  Allen,  79  Ga.  t>37,  11  Am.  St. 
Rep.  440,  5  S.  E.  204.  In  this  case  the  court 
said:  '*It  is  contended  that  this  is  ex- 
haustive of  all  possible  cases  of  the  absence 
of  probable  cause,  thr.t  unless  a  reasonable 
man  would  not  be  satisfied  by  the  circum- 
stances that  the  accuser  had  no  ground  for 
proceeding  but  his  desire  to  injure  the  ac- 
cused, there  would  be  the  presence  of  prob- 
able cause.  We  think  this  construction  a 
mistaken  one.  The  section  declares  that 
the  question  shall  be  one  for  the  jui*y,  under 
the  direction  of  the  court;  but  it  does  not 
leave  the  whole  range  of  the  question  to  the 
jury.  It  undertakes  to  settle  an  instance  in 
which  the  court  and  jury  shall  recognize 
the  absence  of  probable  cause.  That  in- 
stance is,  when  the  circumstances  are  such 
that  the  prosecution  must  be  attributed  sole- 
ly to  a  desire  to  injure  the  accused.  Of 
course,  want  of  probable  cause  exists  where 
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there  is  no  ground  but  the  desire  to  injure. 
That  is  the  extreme  case  of  legal  malice. 
But  it  does  not  follow  that  if  a  man  has  no 
ground  but  the  desire  to  benefit  his  grand- 
mother, probable  cause  might  not  be  absent 
in  that  instance.  The  absence  of  probable 
cause  is  to  be  found  in  every  case  where 
there  is  no  inducement  for  the  prosecution 
except  the  desire  to  injure  the  accused.  But 
it  does  not  follow  that  this  is  exhaustive 
of  all  the  instances  of  the  want  of  probable 
cause;  for  the  desire  that  actuates  the  ac- 
cuser may  be  one  of  selfish  or  benevolent 
affection,  may  be  one  of  self-love  or  love 
for  another,  and  wholly  free  from  any  in- 
dependent wish  to  injure  the  accused,  yet 
there  may  be  absence  of  probable  cause,  and 
presence  of  legal  malice.  The  phraseology 
of  the  Code  was  doubtless  taken  from  an 
observation  of  Chief  Justice  Tindal  in  Wil- 
lans  v.  Taylor,  6  Bing.  186,  in  which  it  was 
said:  'What  shall  amount  to  such  a  com- 
bination of  malice  and  want  of  probable 
cause  is  so  much  a  matter  of  fact  in  each 
individual  case,  as  to  render  it  impossible  to 
lay  down  any  general  rule  on  tlie  subject; 
but  there  ought  to  be  enough  to  satisfy  a 
reasonable  man  that  the  accuser  had  no 
ground  for  proceeding  but  his  desire  to  in- 
jure the  accused.'  Some  of  the  language  I 
have  quoted  from  the  motion  for  a  new  trial 
may  not  be  literally  accurate,  but  construed 
in  the  light  of  the  whole  charge,  there  is  no 
substantial  error  in  it.  It  deals  rather  with 
what  is  probable  cause  than  what  is  not; 
and  of  course  the  afHrmative  of  the  matter 
is  open  to  consideration  if  the  negative  is. 
If  it  is  proper  for  the  jury  to  inquire  what 
is  not  probable  cause,  in  conducting  that  in- 
quiry, it  must  be  proper  for  them  to  con- 
sider what  is  probable  cause." 

In  Anderson  v.  Keller,  67  Ga.  58,  the  court 
said :  'The  last  question  made  by  the  record 
is  as  to  the  error  of  the  judge  in  awarding 
a  nonsuit.  The  testimony  shows  that  the 
plaintiff  was  charged  upon  the  affidavit  of 
the  defendant  with  cheating  and  swindling, 
that  he  was  arrested  under  a  criminal  war- 
rant, held  for  preliminary  trial,  was  tried 
and  discharged,  the  evidence  showing  that 
he  was  not  the  man  who  got  the  goods;  the 
defendant  testifying  that  tlie  affidavit  which 
he  had  made  for  the  plaintiff's  arrest  was 
true,  and  making  otlier  statements  as  to 
the  false  representations  of  the  plaintiff  to 
him  touching  this  transaction.  It  is  true 
that  it  also  appeared  that  the  defendant  had 
been  advised  by  an  attorney  at  law  that 
the  warrant  would  lie,  but  even  if  the  whole 
proceeding  had  been  without  malice  and 
with  probable  cause,  in  the  opinion  of  the 
judge,  yet  he  should  have  sent  it  to  the  jury 
for  them  to  pass  upon  it,  and  by  their  ver- 
dict to  say  whether  that  was  true  or  not." 

In  Stewart  v.  Mulligan,  11  Ga.  App.  660, 
76  S.  E.  991,  the  trial  judge  having  correct- 
ly left  to  the  jury  tlie  determination  of  the 
question  of  the  existence  of  probable  cause 
for  the  suing  out  of  a  process,  it  was  held 
not  error  to  refuse  to  charge  that  if  the  de- 
fendant had  certain  information,  which  he 
contended  had  been  given  to  him  prior  to 
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the  suing  out  of  process,  the  jury  should  find 
that  probable  cause  existed.  Such  an  in- 
struction would  have  been  an  expression  of 
opinion  upon  the  evidence,  and  in  effect  the 
direction  of  a  verdict  in  favor  of  the  defend- 
ant, and  the  evidence  was  not  of  such  a  char- 
acter as  to  justify  such  a  direction. 

In  Stewart  v.  Mulligan,  supra,  the  fol- 
lowing instruction  was  held  not  erroneous 
for  any  reason  assigned:  **Probable  cause  is 
defined  to  be  the  existence  of  such  facts  and 
circumstances  as  would  excite  the  belief  in 
a  reasonable  mind,  acting  on  the  facts  with- 
in the  knowledge  of  the  prosecutor,  that  the 
person  charged  was  guilty  of  the  crime  for 
which  she  was  prosecuted."  The  report  of 
this  case  does  not  disclose,  however,  what 
the  objections  were  to  this  instruction. 

In  Stewart  v.  Mulligan,  supra,  it  is  held 
that  the  fact  that  the  process  complained  of 
was  sued  out  on  advice  of  counsel  was  only 
one  of  the  circumstances  to  be  considered 
by  the  jury  in  passing  upon  the  question 
of  malice  and  want  of  probable  cause. 

It  is  held  in  Smith  v.  Clark,  37  Utah,  116, 
26  L.R.A.(N.S.)  953,  106  Pac.  653,  Ann. 
Cas.  1912B,  1366,  that  whether  defendant 
in  making  a  complaint  charging  another 
with  crime  had,  under  all  the  circumstances 
of  the  case,  probable  cause  for  believing 
that  accused  had  committed  the  offense,  so 
as  to  justify  his  act,  is  a  question  for  the 
jury.  The  court  said:  **Whether  the  ap- 
pellant, under  all  the  circumstances,  had 
probable  cause  for  believing  that  the  plain- 
tiff had  committed  the  offense  of  grand  lar- 
ceny, was,  upon  the  evidence  adduced,  a 
question  for  the  jury.  From  the  nature  of 
the  acts  themselves  upon  which  the  charge 
was  actuated,  and  upon  all  the  surrounding 
circumstances  shown  in  evidence  under 
which  they  were  committed,  of  all  of  which 
the  appellant  was  cognizant  and  had  per- 
sonal knowledge  when  he  made  the  com- 
plaint, a  jury  may  say  that  he  had  not  prob- 
able cause  for  believing  that  the  plaintiff 
was  guilty  of  larceny,  or  of  any  other  crimi- 
nal offense." 

And  in  Johnston  v.  Meaghr,  14  Utah,  426, 
47  Pac.  861,  where  plaintiffs  complained 
of  a  prosecution  against  plaintiff  Johnston 
by  defendants,  charging  her  with  threaten- 
ing to  assault  defendant  Meaghr  and  others 
with  deadly  weapons,  the  court  said:  "If 
there  was  a  substantial  conflict  in  the  evi- 
dence before  the  jury  as  to  whether  the  de- 
fendants, or  eitlier  of  them,  caused  the 
prosecution  mentioned  in  the  complaint  to  be 
commenced,  and  as  to  whether  the  plaintiff 
Annie  Johnston  made  the  threats  mentioned 
in  the  complaint  upon  which  the  warrant 
against  her  issued,  and  as  to  whether  such 
defendants,  or  either  of  them,  had  a  reason- 
able fear  that  the  crime  threatened  would 
be  committed,  then  the  instruction  except- 
ed to  was  erroneous.  Or,  if  reasonable  men 
might  differ  as  to  the  existence  of  those 
facts,  the  instruction  was  erroneous.  Be- 
fore finding  against  the  defendants,  or  any 
of  them,  the  jury  were  required  to  believe, 
from  a  preponderance  of  the  evidence,  that 
they  caused  the  prosecution,  and  did  not 
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have  reasonable  cause  to  believe  that  plain- 
tiffs made  the  threats,  or  that  they  did  not 
have  a  reasonabe  fear  that  the  crime  threat- 
ened would  be  committed.  And  if  the  evi- 
dence left  room  for  a  difference  of  opinion 
among  reasonable  men  as  to  the  existence 
of  those  facts,  the  court  was  bound  to  sub- 
mit the  evidence  to  the  jury.  Section  47JH5, 
2  Comp.  Laws  (Utah)  1888,  authorizes  an 
information  to  be  laid  before  a  magistrate, 
that  a  person  has  threatened  to  commit  an 
offense  against  the  person  or  property  of 
another.  And  §  4798,  id.,  authorizes  the 
magistrate  to  issue  a  warrant  for  the  arrest 
of  such  person  if  it  appears  from  the  deposi- 
tions that  there  is  just  reason  to  fear  the 
commission  of  the  crime  threatened.  Prob- 
able cause  for  a  criminal  prosecution  is 
equivalent  to  reasonable  cause,  and  consists 
of  facts  in  the  mind  of  the  prosecutor  suf- 
ficient to  lead  a  person  of  ordinary  caution 
to  believe  that  the  party  to  be  prosecuted 
is  guilty,  or,  as  applied  to  this  case,  that 
the  offense  was  threatened  by  Annie  John- 
ston, as  stated,  and  that  there  was  just 
reason  to  fear  that  the  crime  threatened 
would  be  committed.  Inasmuch  as  the 
court,  in  giving  the  charge  excepted  to,  must 
have  assumed  that  the  evidence  proved  the 
threats  charged  probable  cause,  and  the  ab- 
sence of  malice,  and  that  there  was  no  sub- 
stantial confiict  in  the  evidence  as  to  the 
existence  of  these  facts,  we  are  bound  to  con- 
sider the  evidence,  in  order  to  determine 
whether  the  court  announced  in  its  charge 
the  rule  of  law  applicable  to  the  evidence  be- 
fore the  jury.  While  the  9th  section  of  arti- 
cle 8  of  the  state  Constitution  declares  that 
*in  cases  at  law  the  appeal  shall  be  on  ques- 
tions of  law  alone,*  this  court  will  review 
the  ruling  of  the  court  in  the  case,  and  will 
examine  the  evidence  with  respect  to  which 
it  was  made  and  to  which  it  was  applied. 
Without  understanding  such  evidence,  this 
court  cannot  decide  whether  the  ruling  was 
right  or  wrong." 

In  Lewton  v.  Hower,  35  Fla.  58,  16  So. 
616,  the  court  in  sustaining  an  instruction 
that  **both  the  questions  of  probable  cause 
and  malice,  as  well  as  the  questions  of  the 
prosecution  by  the  defendant  and  its  termi- 
nation in  acquittal  or  discharge  of  the  plain- 
tiff, are  questions  for  the  jury  to  determine 
and  find  from  the  evidence,"  said:  "The  ob- 
jection urged  against  this  instruction  is  that 
the  question  of  probable  cause  is  one  of  law, 
or  sometimes  a  mixed  one  of  law  and  fact, 
but  never  a  question  of  fact  alone.  It  is 
contended  that  the  circuit  court,  by  this 
instruction,  declares  that  probable  cause  was 
a  question  of  fact  for  the  jury  to  determine, 
or  has  constituted  the  jury  the  judges  of 
the  law  as  well  as  the  triers  of  the  facts 
in  the  case.  If  this  charge  had  stood  alone, 
and  was  considered  upon  its  individual 
merits  without  reference  to  other  portions 
of  the  charge  of  the  court,  it  would  undoubt- 
edly be  obnoxious  to  the  objection  made,  and 
erroneous.  It  would  be  a  practical  direc- 
tion to  the  jury  to  find  the  facts  in  the  case, 
make  their  own  definition  of  probable  cause, 
and  thus  determine  the  facts  and  legal  effect. 
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We  have  been  unable  to  find  any  authority 
which  holds  that  the  question  of  probable 
cause  in  an  action  of  this  kind  is  one  of  fact, 
and  to  be  determined  by  a  jury.  Some  au- 
thorities maintain  that  the  question  of  prob- 
able cause  is  wholly  one  of  law,  and  for  the 
court  to  determine.  These  cases  all  say 
that  the  question  whether  the  facts  as  found 
by  the  jury  constitute  probable  cause  should 
be  determined  by  the  court,  and  not  by  the 
jury.  Eastin  v.  Bank  of  Stockton,  66  Cal. 
123,  56  Am.  Rep.  77,  4  Pac.  1100;  Ball  v. 
Rawles,  93  Cal.  222,  27  Am.  St.  Rep.  174, 
28  Pac.  937;  Landa  v.  Obert,  45  Tex.  539; 
Bulkeley  v.  Smith,  2  Duer,  261;  Panton  v. 
Williams,  2  Q.  B.  169,  1  Gale  &  D. 
504,  10  L.  J.  Exch.  N.  S.  545;  Thomp. 
Trials,  §  1613.  The  great  and  overwhelm- 
ing weight  of  authority  is  that  probable 
cause  is  a  mixed  question  of  law  and  of 
fact.  Among  other  cases  and  text- books  so 
holding  are  Greenwadc  v.  Mills,  31  Miss. 
464;  Nash  v.  Orr,  3  Brev.  94,  6  Am.  Dec. 
547;  Besson  v.  Southard,  10  N.  Y.  236; 
Pangburn  v.  Bull,  1  Wend.  345;  Schofield  v. 
Ferrers,  47  Pa.  194,  86  Am.  Dec.  532;  Mc- 
Cormick  v.  Sisson,  7  Cow.  715;  Fagnan  v. 
Knox,  66  N.  V.  525;   Sutton  v.  Johnstone, 

1  T.  R.  510,  545,  1  Bro.  P.  C.  76,  1  Revised 
Rep.  269,  1  £ng.  Rul.  Cas.  765;  Humphries 
V.  Parker,  52  Me.  502;  Sartwell  v.  Parker, 
141  Mass.  405,  5  N.  £.  807;  Munns  v.  De 
Nemours,  3  Wash.  C.  C.  31,  Fed.  Cas.  No. 
9,926;  Ramsev  v.  Arrott,  64  Tex.  320;  Heyne 
V.  Blair,  62  N.  Y.  19;  Lytton  v.  Baird,  95 
Ind.  349;  Ash  v.  Marlow,  20  Ohio,  119;  Mc- 
Nulty  V.  Walker,  64  Miss.   198,  1  So.  55; 

2  Grcenl.  Ev.  15th  ed.  §  454,  and  authorities 
cited;  14  Am.  &  Eng.  Enc.  Law,  49  et  seq. 
and  notes;  Sharpe  v.  Johnston,  59  Mo.  557; 
Womack  v.  Circle,  29  Gratt.  192.  It  is  the 
general  principle,  deducible  from  these  au- 
thorities, that  when  the  facts  are  undisput- 
ed, as  upon  demurrer,  or  are  admitted  or  not 
disputed  at  the  trial,  the  question  is  one  of 
law,  and  the  court  declares  the  legal  effect 
of  such  facts.  When  the  facts  are  contro- 
verted, then  the  question  becomes  a  mixed 
question  of  law  and  fact.  It  should  not  be 
submitted  to  the-  jury  to  determine  the 
whole  question.  The  court,  confining  itself 
to  its  proper  sphere,  should  decide  the  law, 
and,  confining  the  jury  to  its  proper  sphere, 
should  direct  them  to  find  only  the  facts  of 
the  case.  Ad  questionem  facti  non  rea- 
spondent  judioes  ad  questionem  legia  non  re- 
spondent juratores.  We  do  not  think  tlie 
charge  subject  to  the  objection  made,  for 
the  reason  that  the  court  had  also  charged 
the  jury  as  follows:  Trobable  cause  for  a 
criminal  prosecution  is  understood  to  be 
such  conduct  on  the  part  of  the  accused  as 
may  induce  the  jury  to  infer  that  the  prose- 
cution was  undertaken  for  public  motives.' 
The  court  had  given  a  definition  of  prob- 
able cause;  had  told  the  jury  what  consti- 
tuted probable  cause  in  the  eyes  of  the  law. 
The  charge  complained  of  therefore  only  di- 
rected the  jury  to  find  from  the  facts  in 
the  case  whether  there  was  such  probable 
cause,  within  the  meaning  of  the  definition 
laid  down  by  the  court.  The  definition  was 
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not  the  fullest  and  most  complete  which 
might  have  been  given,  yet  it  was  one  ap- 
proved by  courts  of  great  respectability. 
Ulmer  v.  Leland,  1  Me.  135,  10  Am.  Dec. 
48;  cases  cited  in  note  to  Bell  v.  Graham,  9 
Am.  Dec.  691 ;  Bitting  v.  Ten  Eyck,  82  Ind. 
421,  42  Am.  Rep.  505.  While  the  definition 
given  is  not  perhaps  the  best  and  most  ac- 
curate known  to  the  law,  yet  no  valid  excep- 
tion was  taken  to  it  in  the  court  below;  no 
better  definition  was  proposed  in  its  stead, 
and  in  this  court  no  assignment  of  error  is 
based  upon  it,  and  no  argument  made  to 
demonstrate  its  incorrectness.  If  defendant 
was  dissatisfied  with  the  definition  given,  it 
w^as  his  duty  to  have  proposed  a  better  defi- 
nition. The  court  having  defined  what  con- 
stituted probable  cause,  the  charge  is  not 
open  to  the  objection  made,  that  the  court 
thereby  constituted  the  jury  the  judges  of 
the  law  and  the  facts." 

And  see  Florida  East  Coast  R.  Co.  v. 
Groves,  55  Fla.  436,  46  So.  294,  holding  that 
where  there  is  no  dispute  as  to  the  facts, 
the  question  of  probable  cause  is  one  of  law. 

W^hile  Cochran  v.  Toher,  14  Minn.  385, 
Gil.  293,  was  an  action  for  false  imprison- 
ment, it  seems  that  since  the  considerations 
involved  in  the  determination  of  the  ques- 
tion of  probable  cause  are  the  same  in  such 
actions  as  in  actions  for  malicious  prose- 
cution, the  case  is  of  interest  in  this  place. 
The  trial  court  charged  the  jury  orally: 
"That  the  question  whether  the  plaintiff  was 
kept  an  unreasonable  time  witnout  taking 
him  before  a  magistrate,  or  whether  the  de- 
fendants had  reasonable  cause  for  making 
the  arrest,  were  questions  for  the  jury  to  de- 
termine; the  question  as  to  what  was  rea- 
sonable time,  or  reasonable  cause,  being  in 
either  case  a  question  of  fact  for  the  jury, 
but  that  if  the  defendants  without  any 
necessity  put  the  plaintiff  in  irons,  they 
would  be  liable,  and  the  question  as  to 
whether  such  necessity  existed  was  for  the 
jury."  The  court  said:  "It  is  a  familiar 
rule  that  all  questions  of  law  are  to  be  de- 
termined by  the  court,  and  questions  of  fact 
are  witliin  the  exclusive  province  of  the 
jury.  Ordinarily  there  is  but  little  difiicul- 
ty  in  ascertaining  what  questions  are  for 
the  court  and  what  for  the  jury;  but  there 
are  cases  in  which  it  is  somewhat  difficult 
to  determine  whether  the  conclusion  is  one 
of  fact  or  of  law.  This  difficulty  frequently 
arises,  when  the  inquiry  is  as  to  questions 
of  reasonable  time,  reasonable  cause,  due 
diligence,  probable  cause,  and  others  of  a 
like  character.  Abstractly,  these  are  ques- 
tions of  law,  just  as  the  terms  'larceny,' 
'robbery,*  and  'assault  and  battery'  are,  for 
'it  is  a  question  of  Iqgal  judgment  and  dis- 
cretion, to  pronounce  whether  the  facts,  as 
found  by  a  jury,  do  or  do  not  satisfy  the 
legal  expression.'  But  the  latter  terms,  and 
others  of  the  same  class,  are  absolutely  de- 
fined and  determined  in  the  law  by  general 
rules  applicable  to  all  cases;  so  that  upon 
the  finding  by  the  jury  of  the  specific  facts 
in  each  particular  case,  the  law  draws  the 
conclusion  that  they  do  or  do  not  constitute 
the  particular  offense  charged.    In  all  such 
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cases,  therefore,  it  is  for  the  court  to  de- 
termine as  a  question  of  law,  the  sufficiency 
or  insufficiency  of  the  facts  to  constitute  the 
offense;  so,  in  some  cases,  the  law  deter- 
mines what  shall  or  shall  not  be  reason- 
able time  or  cause,  and  the  like.  As  in  the 
case  of  a  bill  of  exchange,  where  the  law  re- 
quires notice  of  dishonor  to  be  given  with- 
in a  reasonable  time,  if  it  appears  on  the 
facts  proved  in  evidence  that  the  case  is 
one  falling  within  a  rule  by  which  the  law 
itself  prescribes  aod  defines  what  shall  be 
considered  to  be  reasonable  time,  the  ques- 
tion is  a  mere  question  of  law,  for  the  law 
itself,  from  the  mere  res  gestce,  makes  the 
inference  that  the  time  was  reasonable.  1 
Starke,  Ev.  516.  But  in  other  instances 
questions  of  this  character  depend  on  such 
an  infinite  variety  of  circumstances  that,  by 
reason  of  the  impracticability  of  prescribing 
any  general  rule  applicable  to  the  facts  of 
each  particular  case,  the  inference  in  law 
follows  the  inference  in  fact,  and  in  such 
cases,  the  time  will  be  reasonable  or  the 
cause  probable  in  point  of  law,  according  as 
the  one  or  the  other  is  reasonable  or  prob- 
able in  point  of  fact.  'Hence  it  follows 
that  the  test  for  deciding  whether  such  gen- 
eral inference  as  to  reasonable  time,  prob- 
able cause,  etc.,  be  one  of  law  or  of  fact,  is 
this,  if  the  court  in  the  particular  case  can 
draw  the  conclusion  by  the  application  of 
any  legal  rules  or  principles,  the  conclusion 
is  a  legal  one.  .  .  .  But  if,  on  the  other 
hand,  the  circumstances  be  so  numerous  and 
complicated  as  to  exclude  the  application  of 
any  general  principle,  or  definite  rule  of  law, 
the  further  inference  is  necessarily  one  of 
mere  fact,  to  be  made  by  the  jury.  In  other 
words,  the  rules  of  ordinary  practice  and 
convenience  become  the  legal  measure  and 
standard  of  right.'  Starkie,  Ev.  514,  616, 
note  1,  517.  Applying  this  rule  to  the  case 
at  bar,  we  find  as  to  the  question  whether 
the  defendants  had  reasonable  cause  to  be- 
lieve that  a  felony  had  been  committed,  and 
that  the  plaintiff  had  committed  it,  de- 
pends upon  whether  certain  representations 
were  made  to  them  by  the  person  represent- 
ing himself  as  a  sheriff  in  Wisconsin; 
whether  they  had  reason  to  believe  that 
this  person  was  such  officer,  and  that  such 
representations  were  true;  whether  the  com- 
munication from  the  sheriff  of  McHenry 
county,  Illinois,  was  received  by  the  defend- 
ants, conveying  information  of  the  escape  of 
prisoners  from  the  jail  in  that  place;  wheth- 
er the  description  of  one  of  the  escaped 
prisoners  contained  in  the  handbill  answered 
to  the  plaintiff;  whether  the  photograph  of 
the  escaped  prisoner  bore  such  a  resemblance 
to  the  plaintiff  as  w«uld  reasonably  induce 
the  belief  that  the  latter  was  such  prisoner, 
and  a  great  variety  of  other  circumstances, 
to  which  we  need  not  advert.  The  inquiry 
in  this  case  is  not  as  to  whether  a  felony 
was  actually  committed  in  Illinois,  and  that 
the  plaintfff  actually  committed  it,  and 
escaped  from  the  jail  in  that  state,  but 
whether  the  defendants  had  reasonable 
ground  to  believe  that  such  were  facts.  The 
law  does  not,  and  could  not,  prescribe  a 
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definite  rule  as  to  what  particular  facts 
shall  constitute  this  reasonable  ground  of 
belief;  the  onlv  rule  wliich  it  can  or  does 
prescribe  is  that  the  facts  in  each  case  must 
be  such  as  would  reasonably  produce  such 
belief  in  the  minds  of  ordinary  men;  but 
in  such  case  it  is  for  the  jury  to  say  not 
only  what  specific  facts  are  established,  but 
to  determine  their  effect  as  a  fact  within  the 
rule  mentioned;  and  only  upon  such  finding 
does  the  law  pronounce  its  conclusion.  It 
is  manifest  therefore  in  this  case,  that  no 
finding  of  specific  facts  could  be  made  by 
the  jury,  not  embracing  a  conclusion  as  to 
the  reasonable  effect  of  the  same  in  fact, 
from  which,  under  any  rule  of  law,  the 
court  could  pronounce  the  conclusion  as  a 
legal  inference,  that  they  did  or  did  not 
constitute  reasonable  cause.  It  was  there- 
fore for  the  jury  to  find  as  a  conclusion  of 
fact,  whether  there  was  probable  cause,  and 
the  law  follows  this  finding.  It  was  there- 
fore proper  for  the  court  to  submit  this 
question  of  fact  to  the  jury,  and  this  was  in 
effect  what  was  done  in  this  instance.  Davis 
V.  Russell,  5  Bing.  354,  2  Moore  &  P.  590, 
7  L.  J.  Mag.  Cas.  52,  30  Revised  Rep. 
637;  Beckwith  v.  Philby,  6  Barn.  &  C. 
635;  2  Greenl.  Ev.  §  454;  1  Greenl. 
Ev.  §  49,  note  1.  It  would  be  proper 
in  all  such  cases  for  the  court  to  in- 
struct the  jury  to  the  effect  that  they 
must  draw  their  conclusion,  not  according 
to  mere  caprice  or  arbitrary  opinion,  but 
in  the  exercise  of  a  sound  judgment,  and 
upon  comparison  of  the  facts  with  the  ordi- 
nary rules  of  fair  and  honest  conduct,  and 
it  does  not  appear  that  that  was  not  done 
in  this  case." 

V,  Knowledge f   belief,  and  conduct  of 
^  defendant. 

a.  In  general. 

There  are  some  reported  cases  which  ap- 
pear at  first  sight  to  have  somewhat  relaxed 
the  application  of  the  rule  that  it  is  a  ques- 
tion for  the  jury  whether  the  facts  brought 
forward  in  the  evidence  be  true  or  not,  but 
that  what  is  reasonable  and  probable  cause 
is  matter  of  law,  by  seeming  to  leave  more 
than  the  mere  question  of  the  facts  to  be 
proved  to  the  jury;  but  upon  further  ex- 
amination it  is  found  that,  although  there 
has  been  an  apparent,  there  has  been  no 
real,  departure  from  the  rule.  Thus,  in 
some  cases  the  reasonableness  and  probabil- 
ity of  the  ground  for  prosecution  has  de< 
pended  not  merely  upon  the  proof  of  certain 
facts,  but  upon  the  question  whether  other 
facts,  which  furnished  an  answer  to  the 
prosecution,  were  known  to  the  defendant  at 
the  time  it  was  instituted.  Again,  in  other 
cases,  the  question  has  turned  upon  the  in- 
quiry whether  the  facts  stated  to  the  de- 
fendant at  the  time,  and  which  formed  the 
ground  of  the  prosecution,  were  believed  by 
him  or  not.  In  other  cases  the  inquiry  has 
been  whether,  from  the  conduct  of  the  de- 
fendant himself,  the  jury  will  infer  that  he 
was    conscious    he    had    no    reasonable    or 
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probable  cause.  But  in  these  and  many 
other  cases  which  might  be  suggested,  it  is 
obvious  that  the  knowledge,  the  belief,  and 
the  conduct  of  the  defendant,  are  really 
so  many  additional  facts  for  the  considera- 
tion of  the  jury,  so  that  in  effect  nothing  is 
left  to  the  jury  but  tlie  truth  of  the  facta 
proved  and  the  justice  of  the  inferences  to 
be  drawn  from  such  facts,  both  which  in- 
vestigations fall  within  the  legitimate 
province  of  the  jury  whilst  at  the  same 
time  they  have  received  the  law  from  the 
judge,  that,  according  as  they  find  the 
facts  proved  or  not  proved,  and  the  infer- 
ences warranted  or  not,  there  was  reason- 
able and  probable  ground  for  the  prose^- 
cution  or  the  reverse.  Panton  v.  Williams, 
2  Q.  B.  169,  1  Gale  &  D.  604,  10  L.  J.  Exch. 
N.  S.  545;  Hess  v.  Oregon  German  Baking 
Co.  31  Or.  503,  49  Pac.  803. 

And  in  Ball  v.  Rawles,  93  Cal.  222,  27 
Am.  St.  Rep.  174,  28  Pac.  937,  the  court 
aaid:  "Although  the  question  of  probable 
cause,  as  we  have  seen  above,  is  a  question 
of  law,  yet  the  belief  of  the  defendant  in  a 
state  of  facts  is  itself  a  fact  which  it  is 
proper  to  submit  to  the  jury  for  its  consid- 
eration; and  whenever  tlie  good  faith  of  the 
defendant,  or  his  knowledge  or  belief  in  an 
existing  state  of  facts,  is  an  element  in  de- 
termining whether  there  was  probable  cause, 
the  court  should  submit  that  question  to  the 
jury,  as  well  as  the  other  facts,  which  in  its 
opinion  bear  upon  that  issue." 

And  Lord  Dcnman,  Oh.  J.,  in  Turner  v. 
Ambler,  10  Q.  B.  252,  said:  "The  prevail- 
ing law  of  reasonable  and  probable  cause 
is,  tfhat  the  jury  are  to  ascertain  certain 
facts,  and  the  judge  is  to  decide  whether 
those  facts  amount  to  such  cause.  But 
among  the  facts  to  be  ascertained  is  the 
knowledge  of  the  defendant  of  the  existence 
of  those  which  tend  to  show  reasonable  and 
probable  cause,  because  without  knowing 
them  he  could  not  act  upon  them;  and  also 
the  defendant's  belief  that  the  facts  amount- 
ed to  the  offense  which  he  charged,  because 
otherwise  he  will  have  made  them  the  pre- 
text for  prosecution,  without  even  enter- 
taining the  opinion  that  he  had  a  right  to 
prosecute.  In  other  words,  the  reasonable 
and  probable  cause  must  appear  not  only  to 
be  dcducible  in  point  of  law  from  the  facts, 
but  to  have  existed  in  the  defendant's  mind 
at  the  time  of  his  proceeding:  and  perhaps 
whether  they  did  so  or  not  is  rather  an  inde- 
pendent question  for  the  jury,  to  be  decided 
<m  their  view  of  all  the  particulars  of  the 
defendant's  conduct,  than  for  the  judge,  to 
whom  the  legal  efjfect  of  the  facts  only  is 
more  properly  referred." 

b.  Knowledge   of  defentlant. 

Where  there  is  uncertainty  in  that  re- 
gard, wbetiier  defendant  knew  certain  facts 
is  for  the  jury  to  decide.  Panton  v.  Wil- 
liams, 2  Q.  B.  169,  1  Gale  it  D.  504,  10  L. 
J.  Exch.  N.  S.  545;  Hess  v.  Ore<?on  0»^r- 
man  Baking  Co.  31  Or.  503,  40  Pac.  803; 
Ball  V.  Rawlea,  93  Cal.  222,  27  Am.  St.  Rep. 
174,  28  Pac.  937;  McWilliams  v.  Hoban,  42 
L.R.A.1916D. 


Md.  66;  Cropley  v.  Givin,  30  Phila.  Leg. 
Int.  100;  Bradley  v.  Morris,  44  N.  C.  (Bus- 
bee,  L.)  395;  Weaver  v.  Page,  6  Cal.  681. 

So,  the  jury,  providing  the  evidence  on 
the  subject  is  conflicting,  may  be  asked 
whether  or  not  the  defendant,  at  the  time 
when  he  prosecuted,  knew  of  the  existence 
of  those  circumstances  which  tend  to  show 
probable  cause,  or  believed  that  they 
amounted  to  the  offense  which  he  charged; 
and  if  they  negative  either  of  these  facts, 
the  judge  will  decide  as  a  point  of  law, 
that  the  defendant  had  no  probable  cause 
for  instituting  the  prosecution.  Mc- 
Williams V.  Hoban,  42  Md.  66. 

And  whether  defendant  knew  from  plain- 
tiff's aspect  that  he  was  innocent  oi  the 
crime  charged  is  a  question  of  fact  for  the 
jury.  Cropley  v.  Givin,  30  Phila.  Leg.  Int 
160. 

And  in  Bradley  v.  Morris,  44  N.  C. 
(Busbee,  L.)  395,  the  court  held  that  the 
trial  judge  was  undoubtedly  correct  in  hold- 
ing that,  if  the  jury  found  that  the  defend- 
ant knew  that  he  had  no  cause  of  action 
against  the  plaintiff,  as  the  testimony  tend- 
ed to  show,  there  was  no  probable  cause  for 
the  arrest. 

And  in  Weaver  v.  Page,  6  Cal.  681,  the 
main  question  in  the  case  was  whether  the 
defendants,  at  the  time  of  commencing  and 
prosecuting  a  suit  against  the  plaintiff,  and 
holding  his  property  under  attachment, 
knew  that  the  bill  of  exchange  which  was 
the  foundation  of  the  action  was  paid. 
This,  being  a  question  of  fact,  was  properly 
left  to  the  jury,  who  found  in  favor  of  th»' 
plaintiff,  upon  evidence  amply  sufficient  to 
sustain  the  verdict. 

c.  Belief  of  defendant. 

That  the  belief  of  the  defendant  in  the 
guilt  of  the  plaintiff,  or  which  is  the  same 
thing,  in  the  truth  of  the  charge  made 
against  that  person  in  the  prosecution  com- 
plained of,  is  a  material  element  in  probable 
cause,  seems  to  b^  clearly  recognized,  either 
expressly  or  impliedly,  by  all  the  definitions 
of  that  defense. 

And  the  rule  is  well  established  that 
where  that  belief  is  in  issue,  what  such  be- 
lief was  is  a  question  of  fact  for  the  de- 
termination of  the  jury. 

Eng.— Turner  v.  Ambler,  10  Q.  B.  252,  16 
L.  J.  Q.  B.  N.  S.  158,  6  Jur.  346 ;  Venaf ra  v. 
Johnson,  10  Bing.  301,  3  Moore  &  S.  847,  6 
Car.  &  P.  50,  3  L.  J.  C.  P.  N.  S.  51;  Hicks 
V.  Faulkner,  L.  R.  8  Q.  B.  Div.  167,  51  L.  J. 
Q.  B.  N.  S.  268,  30  Week.  Rep.  545 ;  Ravenga 
v.  Mackintosh,  4  Dowl.  &  R.  107,  2  Barn. 
&  C.  693,  1  Car.  &  P.  204,  16  Eng.  Rul.  Cas. 
742;  Pring  v.  Wyatt,  5  Ont.  L.  Rep.  605; 
Still  v.  Hastings,  13  Ont.  L.  Rep.  322;  Long- 
don  v.  Bilsky,  22  Ont.  L.  Rep.  4;  Connors  v. 
Reid,  25  Ont.  L.  Rep.  44,  Ann.  Cas.  1912C, 
1041 ;  Hamilton  v.  Cousineau,  19  Ont.  App. 
Rep.  203 ;  Young  v.  Nichol,  9  Ont.  Rep.  347 ; 
Shrosbery  v.  Osmaston,  37  L.  T.  N.  S.  792; 
Malcolm  v.  Perth  Mut.  F.  Ins.  Co.  29  Ont. 
Rep.  406,  affirmed  in  29  Ont.  Rep.  719; 
Reid  V.  Maybee,  31  U.  C.  C.  F.  384. . 
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U.  S.— Stewart  v.  Sonneborn,  98  U.  S. 
187,  25  L.  ed.  116;  L.  Bucki  &  Son  Lumber 
Co.  V.  Atlantic  Lumber  Co.  57  C.  C.  A.  489, 
121  Fed.  233,  rehearing  denied  in  67  C.  C. 
A.  679,  121  Fed.  1019. 

Cal.— Dawson  v.  Schloss,  93  Cal.  194,  29 
Pac.  31;  Ball  v.  Rawles,  93  Cal.  222,  27  Am. 
St.  Rep.  174,  28  Pac.  937. 

Kan.— Atchison,  T.  &  S.  F.  R.  Co.  v.  Wat- 
son, 37  Kan.  773,  15  Pac.  877. 

Md.— McWilliams  v.  Hoban,  42  Md.  56. 

Mass. — Healey  v.  Aspinwall,  195  Mass. 
453,  81  N.  E.  256. 

Mich. — ^Burbanks  v.  Lepovsky,  134  Mich. 
384,  96  N.  W.  456. 

N.  Y. — Owens  v.  New  Rochelle  Coal  & 
Lumber  Co.  38  App.  Div.  53,  56  N.  Y.  Supp. 
913. 

S.  D.— nJackson  v.  Bell,  5  S.  D.  257,  58 
N.  W.  671. 

Wis.— Spear  v.  Hiles,  67  Wis.  350,  30  N. 
W.  506. 

Wyo. — Boyer  v.  Bugher,  19  Wyo.  463,  120 
Pac.  171. 

And  see  infra,  VI.,  "Advice  of  counsel,** 
for  cases  as  to  the  good  faith  of  defendant 
in  seeking  and  acting  upon  such  advice. 
And  see  also  Pomeroy  v.  Golly,  Ga.  Dec. 
pt.  1,  p.  26. 

In  Spear  v.  Hiles,  67  Wis.  350,  30  N.  W. 
606,  the  court  said:  "That  a  belief  by 
defendant  in  the  truth  of  the  statements 
made  to  him  by  other  persons  as  to  the 
origin  of  the  fire,  and  a  belief  that  the 
plaintiff  was  guilty  of  setting  the  fire,  are 
essential  elements  of  good  faith  and  integ- 
rity of  purpose  on  the  part  of  the  defend- 
ant, cannot  be  doubted.  Considered  most 
favorably  for  the  defendant,  there  is  much 
evidence  and  many  facts  in  the  case  bearing 
upon  the  question  of  the  good  faith  of  the 
defendant,  and  that  question  is  to  be  deter- 
mined mainly  by  the  inferences  to  be  drawn 
therefrom.     It  is  for  the  jury  to  do  this." 

Where  the  evidence  tended  to  show  that 
defendant  was  informed  by  a  person  that 
plaintiff  did  the  malicious  mischief  to  de- 
fendant's property  for  which  she  was  ar- 
rested and  prosecuted  by  defendant,  but 
that  before  defendant  had  commenced  pro- 
ceedings for  such  arrest,  defendant's  in- 
formant acknowledged  in  his  presence  that 
he  had  made  a  false  statement  about  the 
mischief,  and  that  instead  of  the  plaintiff 
having  done  it,  he,  the  informant  himself, 
iid  it,  and  oflfered  to  settle  the  matter,  it 
was  held  in  Foote  v.  Milbier,  46  How.  Pr. 
38,  that  a  nonsuit  was  improper,  as  it  was 
a  question  for  the  jury,  whether  the  defend- 
ant, when  he  made  the  complaint,  actually 
credited  the  statement  the  informant  first 
made,  and  commenced  the  prosecution  in 
good  faith. 

In  Seibert  v.  Price,  5  Watts  &  S.  438, 
40  Am.  Dec.  526,  it  was  held  that  the  ques- 
tion of  probable  cause  should  be  submitted 
to  the  jury  upon  the  defendant's  belief  in 
the  guilt  or  innocence  of  the  plaintiff,  and 
not  upon  the  fact  of  the  guilt  or  innocence. 

In  Schofield  v.  Ferrers,  47  Pa.  194,  86 
Am.  Dec.  532,  the  court  said:  "That,  to 
maintain  an  action  on  the  case  for  a  mali- 
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cious  prosecution,  both  want  of  probable 
cause  for  the  prosecution  and  malice  in  the 
defendant  must  be  affirmatively  shown,  is 
familiar  doctrine.  Whether  there  was  prob- 
able cause  is  a  mixed  question,  partly  for 
the  court  and  partly  for  the  jury.  The 
court  must  determine  what  it  is,  but  the 
jury  must  find  the  facts  which  are  material 
to  the  question.  When  the  facts  are  con- 
troverted, and  in  some  cases  where  the  ac- 
tual belief  of  the  prosecutor  enters  into  the 
consideration  of  the  question,  a  court  can 
do  no  more  than  define  what  constitutes 
probable  cause,  and  submit  to  the  jury  to 
find  whether  the  constituents  of  it  have  been 
proved,  or  rather  whether  it  has  been  shown 
that  those  facts  were  wanting  which  the 
law  declares  to  be  essential  to  justify  a 
prosecution.  This  course  appears  to  have 
been  pursued  in  the  present  case.  The  jury 
were  instructed  what  the  law  declares  prob- 
able cause  to  be,  and  instructed  rightly; 
and  then  they  were  directed  to  inquire 
whether  the  defendant  had  such  cause  tor 
instituting  the  prosecution  of  which  the 
plaintiff  complained.  Certainly,  under  the 
evidence  as  it  is  certified  to  us,  it  was  not 
for  the  court  to  say  there  was  probable 
cause  for  the  prosecution." 

And  to  the  same  effect,  see  Delany  v. 
Lindsay,  46  Pa.  Super.  Ct.  26;  Keener  v. 
Jeffries,  64  Pa.  Super.  Ct.  653;  Heide 
V.  Baltimore  &  O.  R.  Co.  40  Pa.  Super.  Ct. 
590. 

In  Alward  v.  Sharp,  12  N.  B.  286,  it  was 
objected  that  the  trial  judge  misdirected 
the  jury  in  failing  to  tell  them  that  there 
was  evidence  of  probable  cause.  The  court 
said:  "The  judge  declined  to  decide  this 
question,  because  he  thought  from  the  fact 
of  both  parties  claiming  a  right  to  the  pos- 
session of  the  land,  and  the  circumstances 
under  which  the  poles  were  taken  by  the 
plaintiff,  that  there  were  certain  inferences 
which  might  be  drawn  from  the  facts,  and 
which  must  be  determined  by  the  jury ;  and 
whether  the  defendant  had  or  had  not  prob- 
able cause  depended  on  the  fact  whether  the 
plaintiff  stole  the  poles,  or  on  the  defend- 
ant's believing  and  having  reasonable 
ground  for  believing  that  he  did  so.  His 
motive  in  making  the  charge  was  not  a 
question  of  law,  but  a  fact  to  be  determined 
by  the  jury.  Taylor  v.  Willans,  2  Barn. 
&  Ad.  857, 'l  L.  J.  K.  B.  N.  S.  17;  Panton 
V.  Williams,  2  Q.  B.  194.  1  Gale  &  D.  504, 
10  L.  J.  Exch.  N,  S.  545.  The  judge  told 
the  jury  what  would  or  would  not  be  proba- 
ble cause,  according  to  the  inference  they 
might  draw  from  the  facts,  of  the  defend- 
ant's motives  and  belief  in  making  the 
charge;  and  we  think  this  question  was 
properly  left  to  the  jury." 

Where  there  was  a  conflict  in  the  evi- 
dence in  action  for  an  alleged  malicious 
prosecution  for  assault,  the  court  held  that 
the  questions  whether  an  assault  was  com- 
mitted, or,  if  not  committed,  whether  the 
defendant  had  probable  cause  to  think  that 
it  had  been,  whether  the  defendant  made  a 
fair  and  full  disclosure  to  his  advisers 
(counsel    and    magistrate),    and    whether, 
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after  receiving  the  advice,  he  acted  in  good 
faith,  believing  that  the  crime  had  been 
committed,  or  that  there  was  probable  cause 
for  thinking  it  had,  were  all  for  the  jury. 
Healey  v.  Aspinwall,  195  Mass.  453,  81  N. 
£.  256. 

So,  it  is  held  that  whether  the  plaintiff 
in  the  alleged  malicious  action  believed 
that  he  had  probable  cause  is  a  question  of 
fact  for  the  jury,  if  the  evidence  is  not 
conclusive  in  his  favor  on  that  point.  Kolka 
v.  Jones,  6  N.  D.  461,  66  Am.  St.  Rep.  615, 
71  N.  W.  658;  Hamilton  v.  Cousineau,  19 
Ont.  App.  Rep.  203. 

And  in  Haddrick  v.  Heslop,  12  Q.  B.  267, 
12  Jur.  600.  17  L.  J.  Q.  B.  N.  S.  313,  it 
was  held  that  the  jury  was  properly-  asked 
whether  the  defendant  believed  that  he  had 
reasonable  and  probable  cause. 

In  Douglas  v.  Corbett,  2  Jur.  N.  S.  1247, 
the  action  was  for  a  malicious  prosecution 
for  sheep  stealing.  A  sheep  claimed  by  de- 
fendant was  found  in  plaintiff's  possession, 
and  plaintiff  was  tried  and  acquitted.  In 
this  action  for  malicious  prosecution  the 
trial  judge  said  that  the  question  of  rea- 
sonable and  probable  cause  was  for  him, 
but  he  asked  the  jury  to  say  whether  the 
sheep  was  so  like  those  which  the  defendant 
had  lost  that  he  might  reasonably  suppose 
that  it  was  his.  The  jury  found  that  the 
defendant  believed  that  the  sheep  was  his, 
and  that  he  had  reasonable  ground  for  so 
believing.  The  trial  judge  ruled  that  under 
the  circumstances  there  was  reasonable  and 
probable  cause  for  the  prosecution,  and  di- 
rected a  verdict  to  be  entered  for  the  de- 
fendant. This  was  affirmed  on  appeal. 
Coleridge,  J.,  said:  "I  am  of  opinion  that 
this  rule  should  be  discharged.  Cases  of 
this  sort  are  extremely  important,  and 
sometimes  full  of  practical  difficulty.  The 
case  of  Panton  v.  Williams,  in  error  2  Q.  B. 
169,  1  Gale  &  D.  504,  10  L.  J.  Exch.  N.  S. 
545,  is  right  in  theory,  and  we  are  bound 
by  it.  But  no  judge  has  sat  long  on  the 
bench  without  feeling  a  difficulty  in  apply- 
ing the  rule  laid  down  in  that  case  to  the 
jury.  I  think  that  rule  has  been  properly 
acted  upon  in  this  case,  and  therefore  there 
has  been  no  misdirection.  The  rule  laid 
down  in  Panton  v.  Williams  is  that,  though 
the  question  of  reasonable  and  probable 
cause  may  depend  upon  numerous  and  com- 
plicated facts  and  inferences,  it  is  for  the 
judge  to  leave  to  the  jury  to  find  the  facts, 
and  the  inferences  to  be  drawn  therefrom, 
and  to  determine  according  to  their  finding 
whether  there  was  reasonable  and  probable 
cause  for  instituting  the  prosecution.  In 
this  case  there  "were  many  conflicting  facts, 
but  one  fact  found  by  the  jury  was  that  the 
defendant  did  believe  the  sheep  to  be  his. 
That  fact,  however,  is  not  enough ;  it  is  not 
enough  that  the  defendant,  blindly  and  in- 
considerately believed, — there  must  be  rea- 
sonable ground  for  his  entertaining  that 
Ijelief ;  and  then,  under  some  circumstances, 
that  may  decide  whether  there  was  reasona- 
ble and  probable  cause  for  instituting  the 
prosecution.  Here  the  circumstances  were 
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such  that  those  two  things  only  were 
wanted  to  found  a  reasonable  and  probable 
cause.  The  judge  assumed  that  the  plain- 
tiff really  believed  the  sheep  to  belong  to 
him.  Then  he  asked  the  jury  whether, 
under  all  the  circumstances,  the  defendant 
had  reasonable  ground  for  believing  that 
the  sheep  did  belong  to  him.  If  he  had 
drawn  the  attention  of  the  jury  to  one  or 
two  facts  only  in  the  cause,  he  would  have 
done  wrong,  because  he  might  have  drawn 
their  attention  away  from  material  facts." 
Crompton,  J.,  said:  "I  do  not  see  my  way 
to  say  that  the  learned  judge  was  wrong. 
The  fact  of  the  defendant  having  reasonable 
ground  for  believing  that  the  sheep  was  his 
As  not  decisive  whether  there  was  reasonable 
lind  probable  cause.  But  if  he  had  reasona- 
ble ground  for  believing  that  the  sheep  was 
his  property,  there  would  arise  sufficient  to 
justify  the  ruling  in  question ;  but  it  must 
be  reasonable  ground  to  the  defendant's 
own  mind.  The  jury  thought  that  he  had 
reasonable  ground  for  believing  that  the 
sheep  was  his;  and  that  being  so,  under  all 
the  circumstances,  I  think  there  was  rea- 
sonable and  probable  cause  for  instituting 
the  prosecution." 

In  Hicks  v.  Faulkner,  L.  R.  8  Q.  B.  Div. 
167,  Mr.  Justice  Hawkins  said:  "Now,  I 
should  define  reasonable  and  probable  cause 
to  be  an  honest  belief  in  the  guilt  of  the 
accused,  based  upon  a  full  conviction, 
founded  upon  reasonable  grounds,  of  the 
existence  of  a  state  of  circumstances  which, 
assuming  them  to  be  true,  would  reasonably 
lead  any  ordinarily  prudent  and  cautious 
man  placed  in  the  position  of  the  accuser, 
to  the  conclusion  that  the  person  charged 
was  probably  guilty  of  the  crime  imputed. 
There  must  be:  First,  an  honest  belief  of 
the  accuser  in  the  guilt  of  the  accused; 
secondly,  such  belief  must  be  based  on  an 
honest  conviction  of  the  existence  of  the 
circumstances  which  led  the  accuser  to  that 
conclusion;  thirdly,  such  secondly  men- 
tioned belief  must  be  based  upon  reasonable 
grounds;  by  this  I  mean  such  grounds  as 
would  lead  any  fairly  cautious  man  in  the 
defendant's  situation  so  to  believe ;  fourthly, 
the  circumstances  so  believed  and  relied  on 
by  the  accuser  must  be  such  as  to  amount 
to  reasonable  ground  for  belief  in  the  guilt 
of  the  accused.  The  belief  of  the  accuser 
in  the  guilt  of  the  accused ;  his  belief  in  the 
existence  of  the  facts  on  w^hich  he  acted, 
and  the  reasonableness  of  such  last  men- 
tioned belief,  are  questions  of  fact  for  the 
jury,  whose  findings  upon  them  become  so 
many  facts  from  which  the  judge  is  to 
draw  the  inference,  and  determine  whether 
they  do  or  do  not  amount  to  reasonable  and 
probable  cause.  This  also  is  an  inference 
of  fact,  not  of  law,  as  is  sometimes  erro- 
neously supposed;  and  the  judge  is  to  draw 
it  from  all  the  circumstances  of  the  case. 
Lister  v.  Ferryman,  L.  R.  4  H.  L.  535,  39 
L.  J.  Exch.  N.  S.  177,  23  L.  T.  N.  S.  269, 
19  Week.  Rep.  9,  per  Lords  Chelmsford  and 
Westbury.*' 

This  language  is  quoted  and  approved  in 
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Young  V.  Nichol,  9  Ont.  Rep.  347.  And  to 
the  same  effect  see  Erickson  v.  Brand,  14 
Ont.  App.  Rep.  614. 

But  Middleton,  J.,  in  Ix)ngdon  v.  Bilsky, 
22  Ont.  L,  Rep.  4,  quoting  this  language, 
says  that  it  "cannot,  in  view  of  the  opinions 
given  in  the  later  cases,  be  regarded  as  now 
correctly  stating  the  law.  It  assigns  too 
much  to  the  jury,  and  leaves  too  little  to 
the  judge." 

In  Fowlkes  v.  Lewis,  10  Ala.  App.  543, 
65  So.  724,  the  court  said :  "It  being  undis- 
puted that  the  defendant  instituted  the  al- 
leged prosecution,  and  that  it  had  been  ter- 
miniated  by  the  acquittal  of  the  plaintiff 
before  this  suit  was  brought,  the  defendant 
could  not  have  been  entitled  to  the  general 
affirmative  charge  in  his  favor,  unless  the 
uncontroverted  evidence  showed  that  when 
he  instituted  the  prosecution  he  had  an 
honest  belief,  supported  by  reasonable 
grounds,  of  the  plaintiff's  guilt  of  the  of- 
fense with  which  he  was  cliarged.  Steed  v. 
Knowlea,  79  Ala.  446;  Long  v.  Rodgers,  19 
Ala.  321;  26  Cyc.  29.  Whatever  belief  he 
had  of  the  plaintiff's  guilt  of  having  com- 
mitted a  trespass  after  warning  was 
founded,  not  on  his  own  knowledge  of  what 
the  plaintiff  had  done  or  omitted  to  do,  but 
upon  information  imparted  to  him  by  his 
agent  Smith.  Whether  one  really  believed 
a  thing  of  which  he  did  not  have  personal 
knowledge,  and  whether  'such  belief  was 
supported  by  reasonable  grounds,  depend 
upon  the  credibility  of  the  information  upon 
which  the  belief  is  claimed  to  have  been 
based.  When  the  information  is  the  state- 
ment of  another,  the  personality  of  the  in- 
formant is  a  factor  in  the  inquiry  as  to 
whether  or  not  the  information  was,  or 
reasonably  could  have  been,  relied  on  as 
worthy  of  credit.  Smith  was  before  the 
jury  as  a  witness.  It  was  for  them  to  pass 
upon  his  credibility,  and  to  determine 
whether  or  not  the  defendant  believed  his 
report  of  the  plaintiff's  conduct,  and 
whether  or  not  such  report  constituted  a 
reasonable  ground  for  the  defendant's  belief 
in  the  guilt  of  the  plaintiff.  As  was  said 
in  the  opinion  in  the  case  of  Jordan  v. 
Alabama  G.  S.  R,  Co.  81  Ala.  220,  8  So. 
191:  *No  certain  rule  can  be  laid  down  for 
believing  or  not  believing  information  re- 
ceived.' Plainly  it  is  to  be  inferred  from 
what  was  said  in  that  opinion  that  the 
questions  of  a  party's  belief  in  information 
imparted  by  third  persons,  and  of  the  rea- 
sonableness or  lack  of  reasonableness  of  the 
grounds  for  such  a  belief,  are  for  the  jury, 
and  that  on  such  a  state  of  facts  as  that 
disclosed  in  the  case  at  bar,  the  court  is 
not  warranted  in  assuming  either  that  the 
information  was  or  that  it  was  not  credible, 
or  that  it  was  or  was  not  actually  believed 
by  the  party  who  acted  on  it.  It  follows 
that  the  court  was  not  in  error  in  refusing 
to  give  a  charge  which  involved  such  an 
assumption." 

In  Siefke  y.  Siefke,  6  App.  Div.  472,  39 
N.  Y.  Supp.  601,  the  court  said,  per  Wil- 
liams, J.:  "The  two  elements  of  probable 
cause,  so  far  as  we  are  interested  in  the 
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question  here,  were  an  honest  belief  of  guilt, 
and  reasonable  grounds  for  such  belief. 
These  two  elements  must  have  concurred  in 
order  to  have  afforded  justification.  Far- 
nam  v.  Feeley,  66  N.  Y.  461.  The  burden 
was  not,  however,  upon  the  defendant  to 
establish  such  justification.  The  burden 
was  upon  the  plaintiff  to  show  there  was 
no  justification,  and  therefore  a  want  of 
probable  cause.  This  distinction  must  be 
kept  in  mind.  It  disposes  of  one  contention 
made  by  the  appellant,  that  the  defendant's 
belief  was  a  question  for  the  jury,  and  de- 
fendant's testimony  that  such  belief  existed 
did  not  avoid  the  necessity  of  submitting 
the  question  to  the  jury.  If  the  defendant 
had  had  the  burden  of  proof,  then  his  tes- 
timony that  such  belief  existed  would  not 
have  been  sufficient  to  take  the  case  from 
Uie  jury,  because,  being  a  party,  his  credi- 
bility was  for  the  jury.  They  had  a  right 
to  disbelieve  his  evidence,  and  to  find  that 
the  belief  did  not  exist.  But  the  discredit- 
ing of  his  evidence  as  to  this  question  could 
iiave  no  other  or  greater  effect  than  to  blot 
his  evidence  from  the  case,  and  in  the  ab- 
sence of  such  evidence  the  question  would 
still  remain  whether  the  plaintiff  had  estab- 
lished that  he  (defendant)  did  not  honestly 
believe  in  the  plaintiff's  guilt.  We  come 
back  then  to  the  question  whether,  upon  all 
the  evidence  in  the  case  on  both  sides,  the 
jury  would  have  been  justified  in  drawing 
the  inference  and  finding  the  fact  either 
that  the  defendant  did  not  believe  the 
plaintiff  guilty,  or,  if  he  did  so  believe, 
still  that  he  had  no  reasonable  grounds  for 
such  belief;  and  in  considering  this  ques- 
tion, the  evidence  of  the  defendant  as  to 
what  his  honest  belief  was  should  he  dis- 
regarded, because  tlie  jury  had  a  right  to 
disbelieve  him.  and  to  pass  upon  the  ques- 
tion, regardless  of  what  he  testified  to  upon 
the  subject.  The  evidence  relied  upon  by 
the  plaintiff  to  establish  the  absence  of  be- 
lief by  defendant  of  plaintiff's  guilt,  or  if 
he  did  so  believe,  then  the  absence  of  rea- 
sonable grounds  therefore,  was  mainly  cir- 
cumstantial. These  parties  were  cousins, 
and  were  not  on  friendly  terms.  This  pros- 
ecution for  perjury  was  commenced  April 
13,  1893,  it  being  alleged  that  the  perjury 
was  committed  September  25,  1890  or  1891, 
in  a  proceeding  between  the  Metropolitan 
Elevated  Railroad  Company  and  the  defend- 
ant, and  that  the  perjury  consisted  in  the 
plaintiff's  testifying  that  one  Parke  had 
said  of  defendant  that  he  was  a  dirty,  lying, 

perjuring  son  of  ,  etc.     Between  the 

time  it  was  alleged  the  perjury  was  com- 
mitted, and  the  time  the  complaint  was 
made,  there  had  been  several  litigations  be- 
tween the  parties,  and  the  ill-feeling  between 
them  had  materially  increased.  The  only 
direct  information  the  defendant  had  re- 
ceived that  the  evidence  given  by  the  plain- 
tiff was  false  was  the  statement  of  Parke 
that  he  never  made,  with  reference  to  the 
defendant,  the  statement  sworn  to  by  the 
plaintiff.  There  was  evidence  as  to  one 
lawyer  havin":  advised  defendant  not  to 
commence  the  prosecution,  and  another  hav- 
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ing  advised  him  in  favor  of  the  prosecution, 
and  evidence  was  given  as  to  the  state- 
ments to,  and  knowledge  of,  tlie  two  lawyers 
upon  which  such  advice  was  given.  There 
was  evidence  tending  to  show  express  malice 
in  commencing  the  prosecution;  indeed,  ex- 
press malice  was  practically  conceded.  The 
evidence  as  to  all  these  things,  and  as  to 
other  matters  not  here  referred  to  in  detail, 
waa  more  or  less  conflicting.  It  cannot  be 
said  in  this  case,  and  in  this  condition  of 
evidence,  that  the  facts  were  undisputed, 
and  that  therefore  the  question  of  want  of 
probable  cause  was  one  for  the  court.  The 
real  question  here  is  whether  from  all  the 
evidence,  circumstantial  and  otherwise,  the 
jury  would  have  been  justified  in  drawing 
the  inference  and  finding  affirmatively  the 
fact  that  the  defendant  did  not  honestly 
believe  the  plaintiff's  guilt,  or,  if  he  did, 
that  such  belief  was  not  based  upon  rea- 
sonable grounds.  There  was  a  very  bad 
condition  of  feeling  between  the  parties, 
and  there  was  a  long  delay  after  the  evi- 
dence was  given,  alleged  to  have  consti- 
tuted the  perjury,  before  the  prosecution 
therefor  was  begun.  In  the  meantime  other 
litigations  had  been  had  between  the  par- 
ties, in  which  the  defendant  had  been  more 
or  less  unsuccessful,  and  finally  this  prose- 
cution was  commenced.  There  was  some 
considerable  conflict  in  the  evidence  given. 
The  defendant  himself  was  a  witness,  and 
his  somewhat  extended  examination  was 
before  the  jury.  The  jury  had  an  oppor- 
tunity to  observe  his  demeanor,  and  to  see 
what  sort  of  a  man  he  was.  The  question 
of  the  credibility  of  the  witnesses,  and  espe- 
cially of  the  defendant  himself,  was  for  the 
jury.  The  question  whether  the  defendant 
really  and  honestly  believed  the  plaintiff 
guilty,  and  what  facts  and  circumstances 
were  proved,  and  whether  these,  established 
to  the  satisfaction  of  the  jury,  were  such 
as  to  induce  in  a  reasonable  mind  the  be- 
lief of  guilt,  were  questions  for  the  jury, 
and  in  view  of  these  suggestions  the  ques- 
tion of  want  of  probable  cause  could  only 
be  taken  from  the  jury  and  decided  by  the 
court,  if,  upon  the  condition  of  things  de- 
veloped in  the  evidence,  and  which  could 
have  been  found  by  the  jury  most  favorably 
to  the  plaintiff,  the  jury  would  not  have 
been  justified  in  finding  the  defendant  really 
believed  plaintiff  guilty,  or  if  he  did  so 
believe  that  there  were  no  reasonable 
grounds  for  such  belief.  We  do  not  think 
in  view  of  the  province  of  the  jury,  and 
the  right  of  a  party  to  their  verdict  rather 
than  the  decision  of  the  court  as  to  the 
facts,  that  this  question  was  one  that  could 
be  taken  from  the  jury  and  decided  by  the 
court.  Whatever  may  be  said  as  to  the 
circumstances  being  fairly  sufiScient  to  in- 
duce a  reasonable  man  to  believe  in  guilt, 
the  question  still  remained,  whether  the 
defendant  really  and  honestly  believed 
plaintiff  guilty,  or  whether  this  action  was 
the  result  of  his  malice,  ill-feeling,  and 
desire  to  injure  the  plaintiff.  This  was  to 
be  determined  by  the  jury  upon  a  consid- 
eration of  all  the  evidence,  including  de- 
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fendant's  knowledge  of  and  relationship  to 
the  plaintiff,  and  we  cannot  say  the  jury 
may  not  have  been  satisfied  that  there  was 
the  absence  of  an  honest  belief  in  guilt, 
and  if  so,  that  the  evidence  would  not  have 
sustained  such  verdict.  Our  conclusion  is 
that  the  complaint  was  improperly  dis- 
missed, and  that  the  judgment  and  order 
appealed  from  should  be  reversed  and  a 
new  trial  ordered,  with  costs  of  the  appeal 
to  appellant  to  abide  the  event." 

In  Bruff  V.  Kendrick,  21  Pa.  Super.  Ct. 
468,  the  court  said:  "When  the  facts  es- 
tablished by  the  evidence  do  not  in  them- 
selves constitute  the  offense,  as  the  mere 
failure  by  a  servant  to  pay  over  the  money 
at  a  particular  time  where  the  charge  is 
embezzlement,  or  the  offense  is  a  continuing 
one  and  may  not  be  established  by  proof 
of  one  injurious  act,  as  in  an  indictment 
for  nuisance,  the  honest  belief  of  the  prose- 
cutor, based  upon  reasonable  grounds,  may 
become  involved  in  the  consideration  of  the 
existence  of  probable  cause,  and  the  exist- 
ence of  that  belief  is  a  fact  for  the  jury. 
Ritter  v.  Ewing,  174  Pa.  341,  34  Atl.  584; 
Fry  V.  Wolf,  8  Pa.  Super.  Ct.  4G8.  Whether 
certain  facts  constitute  probable  cause 
must  be  determined  by  the  court,  but 
whether  such  alleged  facts  exist  is  for  the 
jury  to  find.  Where  the  facts  are  in  con- 
troversy the  subject  must  be  submitted  to 
the  jury,  in  which  event  it  is  tlie  duty  of 
the  court  to  instruct  them  what  facts  will 
constitute  probable  cause,  and  submit  to 
them  only  the  question  of  such  facts.  If 
the  admitted  facts  amount  to  probable 
cause,  the  court  should  direct  a  verdict  for 
the  defendant.  McCarthy  v.  DeArmit,  99 
Pa.  64;  Brobst  v.  Ruff,  100  Pa.  91,  45  Am. 
Rep.  358;  Walbridge  v.  Pruden,  102  Pa.  1; 
Beihofer  v.  Loeflert,  159  Pa.  374,  28  Atl. 
£16.  When  a  prosecutor  establishes  that 
the  accused  was  his  servant,  that  by  virtue 
of  the  employment  he  had  received  money 
belonging  to  his  employer,  and  had  con- 
verted the  same  to  his  own  use,  such  evi- 
dence not  only  establishes  probable  cause 
for  the  prosecution,  but  would  in  the  crimi- 
nal proceeding  make  out  a  prima  facie  case 
against  the  accused,  and  in  the  absence  of 
explanation  would  be  sufiicient  to  sustain  a 
conviction.  The  instruction  of  the  court 
below  that,  even  if  these  facts  were  estab- 
lished by  evidence,  they  did  not  constitute 
probable  cause,  was  erroneous." 

In  Anderson  v.  Columbia  Finance  &  T. 
Co.  20  Ky.  L.  Rep.  1790,  50  S.  W.  40,  the 
action  was  for  the  malicious  suing  out  of 
an  attachment.  It  was  insisted  for  the 
appellee  that  the  question  whether  probable 
cause  is  proved  is  wholly  a  question  of  law 
for  the  court,  and  the  case  of  Meyer  v. 
Louisville,  St.  L.  &  T.  R.  Co.  98  Ky.  366, 
33  S.  W.  98,  was  referred  to  as  sustaining 
this  conclusion.  The  court  said:  "There 
is  a  class  of  cases  to  which  this  rule  ap- 
plies, where  from  the  proof  the  court  can 
say,  as  a  matter  of  law,  that  probable 
cause  is  shown.  But  this  case  does  not 
belong  to  that  class.  On  the  evidence  here 
the  question  should  have  been  submitted  to 
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the  jury  whether  the  defense  of  probahlc 
cause  was  made  out.  The  court  should 
have  instructed  the  jury  that  there  was 
probable  cause  if  appellee's  agent,  swearing 
out  the  attachment,  believed,  and  had  such 
grounds  as  would  induce  a  man  of  ordinary 
prudence  to  believe,  either  (1)  that  appel* 
iant  had  no  property  in  the  state  subject 
to  execution,  or  not  enough  thereof  to 
satisfy  appellee's  demand,  and  that  its  col- 
lection would  be  endangered  by  delay  in 
obtaining  judgment  and  return  of  *no  prop- 
erty found:'  or  (2)  that  appellant  had  left 
the  county  of  his  residence  to  avoid  the 
service  of  a  summons;  or  (3)  that  he  so 
concealed  himself  that  service  could  not  be 
had  on  him."  And  see  to  somewhat  the 
same  effect,  Metropolitan  L.  Ins.  Co.  v. 
Miller,  114  Ky.  754,  71  S.  W.  921;  Provi- 
dent Sav.  Life  Assur.  Soc.  v.  Johnson.  115 
Ky.  84,  72  S.  W.  754;  Keiner  v.  Collins, 
161  Ky.  696,  171  S.  W.  399;  Heslop  v. 
Chapman,  18  Jur.  348. 

A  requested  instruction  was  properly  re- 
fused where  the  jury  might  have  concluded 
from  it  that  they  would  be  justified  in 
finding  against  the  plaintiff  if  there  had 
been  anything  in  his  conduct  which  could 
have  afforded  to  anyone  a  reasonable  basis 
for  a  belief  in  his  guilt,  though  they  found 
from  the  evidence  that,  at  the  time  the 
prosecution  was  instituted,  the  defendant 
did  not  believe  that  he  was  guilty  of  the 
offense  for  which  he  was  prosecuted. 
Fowlkes  v.  Lewis,  10  Ala.  App.  543,  65  So. 
724. 

And  in  Hinton  v.  Heather,  14  Mees.  &  W. 
131,  15  L.  J.  Exch.  N.  S.  39,  it  is  held  that 
whether  the  defendant  must  have  been  con- 
scious that  he  was  in  the  wrong  at  the 
time  of  preferring  the  indictment  against 
plaintiff  is  a  question  for  the  jury  under 
the  court's  instruction  that  if  they  find  in 
the  affirmative  there  was  a  want  of  prob- 
able cause.  Routhier  v.  McLaurin,  18  Ont. 
Rep.  112,  is  to  the  same  effect. 

But  where  there  is  no  dispute  in  the 
evidence  as  to  the  belief  of  the  defendant, 
the  question  what  that  belief  was  should 
not  be  submitted  to  the  jury.  Bernar  v. 
Dunlap,  94  Pa.  329;  Robitzek  v.  Daum, 
220  Pa.  61,  69  Atl.  96;  Blachford  v.  Dod, 
2  Barn.  &  Ad.  179,  9  L.  J.  K.  B.  196;  Ford 
v.  Canadian  Exp.  Co.  21  Ont.  L.  Rep.  585; 
Archibald  v.  McLaren,  21  Can.  S.  C.  588; 
Still  V.  Hastings,  13  Ont.  L.  Rep.  322. 

Thus,  where  the  testimony  is  undisputed, 
the  court  is  justified  in  holding  that  under 
the  established  facts  defendant  acted  under 
an  honest  belief  that  the  plaintiff  was 
guilty  of  the  offense  charged.  Robitzek  v. 
Daum,  220  Pa.  61,  69  Atl.  96. 

And  where  the  evidence  was  uncontra- 
dicted as  to  defendant's  belief  of  a  state- 
ment made  to  him  that  plaintiff  had  pos- 
session of  his  property,  for  the  alleged 
larceny  of  which  he  prosecuted  the  plaintiff, 
it  was  held  in  Bernar  v.  Dunlap,  94  Pa. 
329,  that  the  trial  court  was  fully  justified 
in  entering  a  nonsuit. 

So,  if  there  is  no  testimony  that  the  ac- 
cused committed  the  crime  for  which  he 
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was  prosecuted,  or  that  the  prosecutor  had 
been  informed  or  knew  of  any  fact  inducing 
a  belief  that  he  had,  the  law  itself  pro- 
nounces that  there  was  no  probable  cause, 
and  leaves  nothing  to  be  submitted  to  the 
jury.    Taylor  v.  Godfrey,  36  Me.  525. 

d.  Condtict  of  defendant. 

In  Taylor  v.  Willans,  2  Barn.  &  Ad. 
845,  the  finding  of  the  jury  as  to  the  mo- 
tives of  the  defendant  in  not  appearing  to 
give  testimony  in  support  of  the  complaint 
he  had  instituted,  was  made,  by  the  judge's 
instructions,  the  vital  fact  upon  which  the 
question  of  probable  cause  was  to  turn. 
The  court,  sustaining  this  charge,  said :  *'It 
was  left  for  the  jury  to  determine  whether 
Taylor's  nonappearance  arose  from  a  con- 
sciousness that  he  had  no  evidence  to  give 
which  would  support  the  indictment,  or 
from  any  other  cause.  Now,  the  exception 
ultimately  taken  is  not  that  the  evidence 
was  not  sufficient  for  the  jury  to  draw  any 
conclusion,  but  that  the  judge  ought  to 
have  drawn  it  himself.  It  has  been  car- 
ried further  in  the  argument  to-day,  for  it 
has  been  urged  that  the  nonappearance  of 
the  prosecutor  does  not  necessarily  induce 
the  conclusion  of  a  consciousness  at  that 
time  that  when  the  prosecution  was  orig- 
inally instituted,  he  could  have  given  no 
evidence  to  support  it.  That  may  be  so. 
But  the  conduct  of  a  party  in  a  late  period 
of  a  cause  is  a  material  circumstance,  from 
which  his  motives  at  an  earlier  period  may 
be  inferred.  Why  might  not  the  forbear- 
ance of  Taylor  to  appear  to  give  evidence 
at  the  trial,  under  the  very  peculiar  cir- 
cumstances of  this  case,  raise  an  inference 
that  his  motive  was  a  consciousness  that  he 
had  no  probable  cause  for  instituting  the 
prosecution?  The  motives  of  parties  can 
only  be  ascertained  by  inference  drawn  from 
facts.  The  want  of  probable  cause  is  in 
some  degree  a  negative,  and  the  plaintiff 
can  only  be  called  upon  to  give  some,  aa 
Mr.  J.  le  Blanc,  a  most  accurate  judge, 
says,  slight  evidence  of  such  want.  As, 
then,  slight  evidence  will  do,  why  might 
not  the  circumstances  of  this  case  be  left 
to  the  jury  as  grounds  for  a  conclusion  of 
fact?  What  conclusion  they  would  draw  is 
another  thing.  The  question  of  probable 
cause  is,  indeed,  a  mixed  question  of  fact 
and  of  law;  and  the  rule,  as  expressed  in 
Johnstone  v.  Sutton,  1  T.  R.  645,  1  Bro.  P. 
C.  76,  1  Revised  Rep.  269,  1  Eng.  Rul.  Cas. 
766,  is  correct.  The  judge  is  to  give  his 
opinion  on  the  law,  and  to  leave  the  jury 
to  determine  the  facts,  which  include  the 
motives  of  the  parties;  and  where  he  tells 
them  that  if  they  think  the  prosecutor  had 
a  certain  motive  for  his  conduct,  then  there 
was  probable  cause;  but  if  he  had  not  that 
motive,  then  there  was  no  probable  cause, 
I  think  such  a  eiumming  up  does  properly 
separate  the  law  from  the  fact,  and  is  con- 
formable to  the  rule." 

And  likewise  whether  the  nonproduction 
by  the  plaintiff  of  his  own  testimony,  and 
that  of  the  agent  who  had  denied  the  giv- 
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ing  of  the  order  which  plaintiff  had  been 
prosecuted  for  forging,  was  caused  by  a 
consciousness  on  the  part  of  the  plaintiff 
that  they  could  not  testify  without  showing 
probable  cause,  was  a  question  for  the  jury. 
Pullen  V.  Glidden,  68  Me.  559. 

Where  there  is  nothing  from  which  a 
want  of  belief  in  guilt  can  be  legitimately 
inferred,  as  well  as  nothing  to  indicate  bad 
faith  on  the  part  of  the  defendant,  the  court 
should  not  permit  the  jury  to  find  it  (bad 
faith)  by  submitting  the  question  to  them. 
And  permitting  the  jury  to  pass  upon  the 
question  in  such  case  is  reversible  error. 
Harris  v.  Woodford,  98  Mich.  147,  57  N. 
W.  96. 

If  the  facts  are  in  dispute,  it  seems  that 
it  is  for  the  jury  to  say  whether  the  de- 
fendant  acted  in  good  faith  in  laying  the 
information.  Still  v.  Hastings,  13  Ont.  L. 
Rep.  322.  And  see  L.  Buck!  &  Son  Lumber 
Co.  V.  Atlantic  Lumber  Co.  67  C.  C.  A. 
469.  121  Fed.  233,  rehearing  denied  in  57 
C.  C.  A.  679,  121  Fed.  1019,  in  the  same 
connection. 

Where  a  criminal  prosecution  is  insti- 
tuted and  continued  without  any  legal  au- 
thority or  justification,  the  question  of  good 
faith  and  probable  cause  cannot  be  disposed 
of  as  matters  of  law  by  the  court,  but 
should  be  submitted  to  the  jury.  Long 
Island  Bottlers*  Union  v.  Seitz,  180  N.  Y. 
243,  73  N.  E.  20,  reversing  86  App.  Div. 
632,  83  N.  Y.  Supp.  1110. 

And  see  infra,  VI.,  "Advice  of  counsel," 
for  cases  as  to  the  good  faith  of  defendant 
in  seeking  and  acting  upon  such  advice. 

VI.    Advice    of   counsel, 

a.  In  general. 

As  to  advice  of  counsel  as  defense  to 
action  of  malicious  prosecution,  see  notes 
in  18  L.R.A.(N.S.)  49,  and  39  L.R.A.(N.S.) 
207. 

It  very  frequently  happens,  as  in  Sim- 
mons V.  Gardner,  that  the  advice  of  coun- 
sel learned  in  the  law,  sought  and  acted 
on  in  good  faith  after  a  full  and  fair  dis- 
closure of  all  the  material  facts,  is  relied 
on  as  constituting  probable  cause;  and 
while  this  note  is  concerned  in  the  main 
only  with  the  abstract  question  whether 
probable  cause  is  a  question  for  the  court 
or  jury,  and  not  at  all  with  the  question 
what  facts  and  circumstances  amount  to 
probable  cause,  it  has  been  thought  well  to 
consider  briefly  in  this  place  the  province 
of  the  court  and  jury  when  such  is  the 
situation.  For  substantial  reasons,  how- 
ever, no  attempt  has  been  made  to  exhaust 
the  cases  on  this  phase  of  the  subject. 

As  has  been  said,  one  of  the  most  effi- 
cient ways  of  negativing  a  prima  facie 
showing  of  want  of  probable  cause,  and 
establishing  affirmatively  probable  cause,  is 
to  prove  that  the  prosecution  was  com- 
menced under  advice  of  counsel,  particularly 
of  the  proper  prosecuting  officer,  after  a 
full  statement  to  him  of  all  the  facts  known 
to  the  defendant.  It  makes  no  difference  in 
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such  case  whether  the  facts  supposed  to 
exist  do  so  or  not;  if  there  is  an  honest 
belief  in  such  existence  and  the  supposed 
facts  are  fully  and  fairly  stated  to  counsel 
to  obtain  proper  guidance  in  the  matter, 
and  upon  his  advice  as  to  the  sufficiency  of 
the  same  the  prosecution  is  in  good  faith 
commenced,  that  is  enough.  Such  circum- 
stances, when  fully  established,  show,  as  a 
matter  of  law,  absence  of  malice  and  pres- 
ence of  probable  cause,  precluding  any  lia- 
bility for  malicious  prosecution.  Brinsley 
V.  Schulz,  124  Wis.  426,  102  N.  W.  918. 
And  see  Genevev  v.  Edwards,  55  Minn.  88, 
56  N.  W.  578. 

The  authorities,  however,  are  not  agreed 
as  to  the  ground  upon  which  the  holding 
that  it  is  a  complete  defense  to  a  suit  for 
malicious  prosecution  that  the  defendant 
actually  submitted  to  his  counsel  all  the 
facts,  and  bona  fide  acted  upon  his  advice, 
proceeds.  Some  hold  that  advice  of  counsel 
tends  ^o  establish  probable  cause,  and  also 
to  negative  malice.  Some  that  it  tends  to 
negative  malice.  Others  hold  that  it  tends 
to  establish  probable  cause.  And  the  court 
in  Adkin  v.  Pillen,  136  Mich.  682,  100  N. 
W.  176,  in  this  connection,  said:  "On 
whatever  ground  the  defense  of  advice  of 
counsel  rests,  it  affords  the  defendant  a 
defense  which  otherwise  he  does  not  have. 
We  think  it  would  not  be  unfair  to  say 
that  it  often,  if  not  always,  affords  a  new 
defense  when  the  defense  of  probable  cause 
and  of  absence  of  malice  have  failed.  To 
illustrate:  Cases  may  arise — indeed,  this 
is  one — in  which  if  this  advice  of  counsel 
were  lacking,  this  court  would  not  hesitate 
to  say  as  a  matter  of  law  that  there  was 
no  probable  cause  .  .  .  and  we  would 
also  say  that  from  this  want  of  probable 
cause  the  jury  could  infer  malice."  And 
see  Downing  v.  Stone,  152  N.  C.  527,  136 
Am.  St.  Rep.  841,  68  S.  E.  9,  21  Ann.  Cas. 
753,  and  Martin  v.  Hutchinson,  21  Ont. 
Rep.  388. 

But  the  general  rule  is,  it  seems,  that, 
when  one  takes  the  advice  of  counsel  learned 
in  the  law  before  commencing  a  prosecution, 
and  places  before  such  counsel  all  the  facts, 
and  acts  upon  his  opinion  in  good  faith, 
proof  of  the  fact  makes  out  a  case  of  prob- 
able cause,  provided  the  disclosure  appears 
to  have  been  full  and  fair,  and  not  to 
have  withheld  any  of  the  material  facts. 
While  the  advice  of  counsel  honestly  ob- 
tained and  acted  upon  in  good  faith  tends 
to  rebut  the  charge  of  malice  in  instituting 
the  prosecution,  it  does  so  principally  for 
the  reason  that  it  overcomes  the  inference 
of  malice  that  might  follow  from  the  want 
of  probable  cause.  But  such  advice,  when 
acted  upon  in  good  faith,  is  held  to  amount 
to  a  complete  defense  to  the  action,  chiefly 
on  the  ground  that  it  has  the  effect  of  estab- 
lishing the  existence  of  probable  cause. 
Noyer  v.  Bugher,  19  Wyo.  403,  120  Pac. 
171.  Simmons  v.  Gardner  is  in  accord 
with  this. 

And  as  the  question  of  probable  cause  is 
one  for  the  court  to  determine  when  the 
facts  are  undisputed,  a  verdict,   it  seems. 
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may  properly  be  directed  for  the  defendant,  I 
where,  upon  the  undisputed  facts,  it  appears  I 
that  he  made  a  full  and  fair  statement  of  ' 
the  facts  to  counsel,  believing  them  to  be 
true,  and  acted  in  good  faith  upon  the  ad- 
vice of  such  counsel  in  instituting  the 
prosecution.  Noyer  v.  Bugher,  supra;  Bald- 
win V.  Capitol  Steam  Laundry  Co.  109 
Minn.  38,  122  N.  W.  460;  Henderson  v. 
McGruder,  49  Ind.  App.  082,  98  N.  E.  137 ; 
LeClear  v.  Perkins,  303  Mich.  131,  26 
L.R.A.  627,  61  N.  W.  357 ;  Smith  v.  Tolan, 
]58  Mich.  89,  122  N.  W.  513;  Davis  v. 
McLaulin,  122  Mich.  393,  81  N.  VV.  257; 
Fletcher  v.  Chicago  &  N.  W.  R.  Co.  109 
Mich.  363,  67  N.  W.  330;  Perry  v.  Sulier,  92 
Mich.  72,  52  N.  W.  801;  Huntington  v. 
Gault,  81  Mich.  144,  45  N.  W.  970;  Al- 
len V.  Codman,  139  Mass.  336,  29  N.  E. 
537;  Anderson  v.  Friend,  85  III.  135;  SiM- 
KONS  V.  Gardner;  King  v.  Apple  River 
Power  Co.  131  Wis.  675,  J 20  Am.  St.  Hep. 
1063,  111  N.  W.  668,  11  Ann.  Cas.  951; 
Krause  v.  Bishop,  18  S.  D.  298,  100  N.  W. 
434;  Topolewski  v.  Plankinton  Packing  Co. 
143  Wis.  52,  126  N.  W.  554. 

So  the  court,  in  Cooper  v.  Flemming, 
114  Tenn.  52,  68  L.R.A.  849,  84  S.  W.  804, 
was  of  the  opinion  that  while  it  is  true  the 
advice  of  counsel  may  properly  be  considered 
by  the  jury  as  tending  to  rebut  the  exist- 
ence of  malice,  the  weight  of  authority  is 
that  its  fundamental  purpose  is  to  establish 
the  existence  of  probable  cause,  and  that 
when  said  advice  has  been  honestly  sought, 
and  all  the  material  facts  relating  to  the 
case,  ascertained  or  ascertainable  by  the  ex- 
ercise of  due  diligence,  have  been  presented 
to  counsel,  and  a  prosecution  is  commenced 
in  pursuance  of  such  advice,  then  it  is  the 
province  of  the  court  to  charge  the  jury, 
as  a  matter  of  law,  that  such  advice  of 
counsel  entitles  the  party  sued  to  complete 
immunity  from  damages. 

In  that  case  the  charge  of  the  trial  judge 
was  attacked  upon  the  ground  that  he  in- 
structed the  jury  that  whether  the  opinion 
of  the  district  attorney  general,  whose  ad- 
vice was  sought,  was  justified  by  the  law, 
was  a  question  to  be  determined  by  them. 
The  court  said:  "The  court  was  clearly 
in  error  in  giving  this  instruction.  The 
question  of  probable  cause  is  a  mixed  ques- 
tion of  law  and  fact.  Whether  the  circum- 
stances alleged  to  show  it  are  true  and 
existed  is  a  matter  of  fact,  but  whether, 
supposing  them  to  be  true,  they  amount  to 
a  probable  cause,  is  a  question  of  law.  It 
is  *the  duty  of  the  court,  when  evidence  has 
been  given  to  prove  or  disprove  the  exist- 
ence of  a  probable  cause,  to  submit  to  the 
jury  its  credibility  and  what  facts  it  proves, 
with  instructions  that  the  facts  found 
amount  to  probable  cause,  or  that  they  do 
not.'  Stewart  v.  Sonneborn,  98  U.  S.  187, 
25  L.  ed.  116.  This  is  the  established  rule 
in  this  state.  Memphis  Gayoso  Gas  Co. 
v.  Williamson,  9  Heisk.  342.  In  the  latter 
case  it  was  held,  while  the  facts  from  which 
probable  cause  is  to  be  deduced  are  to  be 
tried  by  the  jury,  the  deduction  as  matter 
of  law  must  be  made  by  the  court.  This 
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must  be  done  in  one  of  two  modes:  Either 
the  court  must  state  hypothetically  to  the 
jury  the  facts  relied  on  by  both  sides,  and 
whether  or  not  they  will,  if  established, 
satisfy  the  allegations  in  the  pleadings,  or 
the  jury  must  find  the  facts  specially,  and 
from  such  special  verdict  the  court  must 
determine  whether  a  reasonable  man  would 
have  instituted  a  suit  on  them.'' 

In  Longdon  v.  Bilsky,  22  Ont.  L.  Rep.  4, 
the  court,  per  Middleton,  J.,  held  that 
"the  opinion  of  counsel  honestly  obtained, 
after  a  full  disclosure  of  the  facts  known 
to  the  defendant  and  honestly  acted  upon, 
constitutes  reasonable  and  probable  cause 
for  the  prosecution,  and  is  not  merely 
evidence  either  of  reasonable  and  probable 
cause  or  in  answer  to  the  charge  of  malice: 
and  [that]  in  a  ease  where  a  lawyer  of 
experience  and  standing  is  called  and  shows 
that  he  advised  the  proceedings,  and  that 
the  facts  were  fuUv  known  to  him  at  the 
time  the  advice  was  given,  and  the  defend- 
ant shows  that  he  acted  in  good  faith  upon 
the  advice  so  given,  the  trial  judge,  in  the 
absence  of  anv  contradictorv  evidence,  is 
only  discharging  his  judicial  functions 
when  he  finds  that  there  was  reasonable  and 
probable  cause,  and  enters  judgment  for 
the  defendant." 

In  Lew  v.  Fleischner,  12  Wash.  15,  40 
Pac.  384,'  it  is  held  that  "it  is  the  well- 
established  law  that  probable  cause  is  a 
question  of  the  law,  in  this  far,  at  least, 
that  probable  cause  will  be  presumed  when 
the  action  has  been  commenced  by  the  advice 
of  attorneys  to  whom  have  been  submitted 
all  the  facts  in  the  case." 

An  ordinarily  prudent  man  is  expected 
to  take  the  advice  of  a  person  learned  in 
the  law  and  a  reputable  member  of  the 
profession  before  instituting  a  criminal 
prosecution,  and  if  he  does  so,  placing  all 
the  facts  before  his  counsel,  and  acts  honest- 
ly upon  his  opinion,  such  facts  constitute 
probable  cause  as  a  matter  of  law ;  and  when 
it  clearly  appears  that  defendant  honestly 
sought  the  advice  of  counsel  upon  a  full 
and  fair  statement  of  facts,  it  is  error  to 
leave  the  matter  to  the  jurv.  King  v.  Apple 
River  Power  Co.  131  Wis.'^575,  120  Am.  St. 
Rep.  1063,  111  N.  W.  668,  11  Ann.  Cas.  951. 

So,  it  was  not  error  to  refuse  to  instruct 
the  jury  that  if  they  believed  from  the  evi- 
dence that  defendant  fairly  stated  all  the 
facts  and  circumstances  of  the  case  to  his 
counsel,  who  advised  the  prosecution,  then 
such  facts  constitute,  in  law,  probable  cause 
for  plaintiff's  arrest,  although  this  matter 
was  put  in  issue  by  the  pleadings,  if  there 
was  no  testimony  at  the  trial  tending  to 
prove  the  facts  pertaining  to  that  issue. 
Glaze  V.  Whitlev,  5  Or.  164. 

But  in  Nigh"  v.  Keifer,  5  Ohio  C.  C.  1, 
3  Ohio  C.  D.  1,  the  good  faith  with  which 
defendant  sought  and  acted  upon  advice  of 
counsel  was  held  to  be  a  question  for  the 
jury,  although  the  evidence  in  that  regard 
was  uncontradicted.  The  court  said  that 
the  jury,  under  the  rule  in  Ohio,  liad  the 
right,  and  the  exclusive  right,  to  pass  upon 
the  credibility  of  the  evidence,  and  to  say 
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Tfhcther    the    defendant    was    actuated    bj 
proper  motives,  and  acted  in  good  faith. 

In  Brown  v.  McBride,  24  Misc.  235»  52 
N.  Y.  Supp.  620,  "The  court  charged  the 
jury  that  even  though  the  defendant  may 
have  stated  all  of  the  facts  to  his  counsel, 
and  acted  upon  his  advice,  that  did  not 
make  a  case  of  probable  cause,  and  thus 
entitle  the  defendant  to  a  verdict.  This  is 
a  subject  upon  which  there  has  been  much 
of  inadvertence,  it  being  often  said  that 
advice  of  counsel  that  the  plaintiff  was 
guilty  of  the  offense,  given  upon  all  of  the 
facts,  is  a  complete  defense;  but  that  this  is 
not  the  rule  is  no  longer  open  to  discus- 
sion with  us.  Hazzard  v.  Flury,  120  N. 
Y,  223,  24  N.  E.  194.  Where  the  undisputed 
facts  make  the  question  of  probable  cause 
for  the  court,  advice  of  counsel  is  of  no 
weight  on  that  head.  WHiere  the  question 
is  for  the  jury,  advice  of  counsel  is  ma- 
terial, and  no  doubt  of  much  weij»ht  in  re- 
spect of  whether  there  was  probable  cause; 
viz.,  whether  the  facts  and  appearances  were 
such  as  would  lead  a  reasonably  careful 
person  to  believe  that  the  plaintiff  was 
guilty  of  the  offense.  It  is  also  material, 
even  "though  lack  of  probable  cause  be  found, 
on  the  question  of  the  existence  of  that  de- 
gree of  malice  which  is  a  necessary  ingredi- 
ent to  the  cause  of  action,  and  also  on  tlie 
question  of  whether  the  defendant  had  that 
higher  degree  of  malice  for  which  smart 
money  may  be  given."  And  see  to  the 
Rame'  effect,  Parr  v.  Loder,  97  App.  Div. 
218,  80  N.  Y.  Supp.  823,  appeal  dismissed  in 
180  N.  Y.  631,  72  N.  E.  1140,  and  182 
N.  Y.  509,  74  N.  E.  1121. 

&.  Where  there  i8  a  dispute, 

1,  ^~in  general. 

It  is  proper  for  the  court  to  submit  the 
question  to  the  jury  as  to  whether  defend- 
ant obtained  advice  of  counsel.  Lancaster 
V.  Langston,  18  Ky.  L.  Rep.  299,  30  S.  W. 
521. 

And  where  it  is  necessary  for  the  defend- 
ant to  exercise  reasonable  diligence  to  learn 
what  the  facts  were  when  he  laid  the  matter 
before  his  counsel,  whether  he  exercised 
such  diligence  is,  it  seems,  a  question  for 
the  jury  if  it  is  questioned.  Gatz  v.  Harris, 
134  Ky.  650,  321  S.  W.  462. 

And  the  time  the  advice  of  counsel  was 
given,  when  such  advice  is  relied  upon  as 
defense,  is  a  question  for  the  jury,  apparent- 
ly. Indianapolis  Traction  &  Terminal  Co. 
v.  Henby,  178  Ind.  239,  97  N.  E.  313. 

2.  "-as  to  disclosure  of  facts. 

But  if  there  is  any  dispute  or  uncertain- 
ty as  to  whether  defendant  made  a  full  and 
fair  statement  of  the  facts  to  his  Ic(;al  ad- 
viser, that  is  a  question  of  fact  for  the  jury 
to  determine.  Miller  v.  Chicago,  M.  &  St. 
P.  R.  Co.  41  Fed.  898;  Staples  v.  John- 
son, 25  App.  D.  C  155:  Dawson  v.  Schloss, 
93  Cal.  194,  29  Pac.  31;  Reabridge  v.  Mc- 
Adam,  308  CaL  345,  41  Pac.  409;  Boyer 
V.  Bugher.  19  Wyo.  463,  120  Pac.  171; 
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Healey  v.  Aspinwall,  195  Mass.  446,  81 
N.  E.  256;  Anderson  v.  Friend,  71  111.  476; 
Schattgen  v.  Holnback,  149  III.  646,  36 
N.  E.  969;  Chicago  Forge  &  Bolt  Co.  v. 
Rose,  69  111.  App.  123;*Mundal  v.  Minneapo- 
lis &  St.  L.  R.  Co.  92  Minn.  26,  99  N.  W. 
273,  100  N.  W.  303;  Nelson  v.  International 
Harvester  Co.  117  Minn.  298,  135  N.  W. 
808;  Shea  v.  Cloquet  Lumber  Co.  92  Minn. 
348,  100  N.  W.  311,  1  Ann.  Cas.  930; 
Jackson  v.  Bell,  5  S.  D.  257,  58  N.  W.  671; 
Krause  v.  Bishop,  18  S.  D.  298,  100  N.  W. 
434;  Tandy  v.  Rilev,  26  Ky.  L.  Rep.  98, 
80  S.  W.  770;  Gatz  v.  Harris,  134  Ky.  560, 
121  S.  W.  462;  Hardin  v.  Ilight,  lOG  Ark. 
190,  44  L.R.A.(N.S.)  368,  153  S.  W.  90; 
Govaski  v.  Downey,  100  Mich.  429,  69  N. 
W.  167;  Thompson  v.  Price,  100  Mich.  558, 
59  N.  W.  253;  LcClear  v.  Perkins,  103  Mich. 
131,  26  L.R.A.  627,  61  N.  W.  357;  Thur- 
kettle  V.  Frost,  137  Mich.  116,  100  N.  VV. 
283,  4  Ann.  Cas.  836;  Phiscator  v.  Rice,  147 
Mich.  411,  110  N.  W.  3095;  DeBoer  v. 
Adams,  159  Mich.  560,  324  N.  W.  540; 
Kclley  V.  Paulsen,  162  Mich.  169,  127  N. 
W.  13;  McNamee  v.  Nesbitt,  24  Nev.  400, 
5  Pac.  37;  Evans  v.  Atlantic  Coast  Line 
U.  Co.  105  Va.  72,  53  S.  E.  3;  Drake  v. 
Vickery,  81  Kan.  519,  106  Pac.  290;  Roby 
V.  Smith,  40  Okla.  280,  138  Pac.  141;  Pin- 
son  v.  Campbell,  124  Mo.  App.  260,  103 
S.  W.  621;  March  v.  Vandiver,  181  Mo. 
App.  281,  368  S.  W.  824;  Noblett  v. 
Bartsch,  31  Wash.  24,  96  Am.  St.  Rep.  886, 
71  Pac.  561;  Voss  v.  Bender,  32  Wash. 
566,  73  Pac.  697;  Spear  v.  Hiles,  67  Wis. 
350,  30  N.  W.  506;  Fellows  v.  Hutchison, 
12  U.  C.  Q.  B.  633. 

And  it  is  error  in  such  case  to  take  the 
case  from  the  jury  and  direct  a  verdict  for 
the  defendant.  Drake  v.  Vickery,  81  Kan. 
519,  106  Pac.  290. 

In  Voss  v.  Bender,  32  Wash.  566,  73  Pac. 
697,  which  was  an  action  upon  an  attach- 
ment  bond  to  recover  damages  for  alleged 
wrongful,  oppressive,  and  malicious  suing 
out  qf  an  attachment,  the  court  said:  "It 
is  next  argued  that  appellants'  motion  for 
a  judgment  should  have  been  granted  be- 
cause appellant  Bender  had  reasonable  and 
probable  cause  to  believe  the  grounds  upon 
which  the  attachment  issued.  One  of  ap- 
pellants' attorneys  testified  substantially 
that  Bender  stated  the  facts  to  him,  and 
produced  certain  other  witnesses,  who  were 
examined  by  the  attorney,  and  that  he 
thereupon  advised  the  attachment.  It  is 
argued  that,  because  of  this  advice,  prob- 
able cause  for  the  attachment  will  be  pre- 
sumed. It  was  said  by  this  court  in  Levy 
V.  Fleischner,  12  Wash.  35,  40  Pac.  384: 
'.  .  .  it  is  the  well-established  law  that 
probable  cause  is  a  question  of  law,  in  this 
far,  at  least,  that  probable  cause  will  be 
presumed  when  the  action  has  been  com- 
menced by  the  advice  of  attorneys  to  whom 
has  been  submitted  all  the  facts  in  the 
case.'  That  was  a  case  where  there  was 
no  controversy  as  to  the  question  whether 
the  action  was  brought  by  the  advice  of 
counsel  familiar  with  all  the  facts.  In 
this   case    the    question    was   not   disputed 
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'that  one  of  the  attorneys  advised  the  at- 
tachment, but  it  was  disputed  that  all  the 
•  facts  in  the  case  had  been  submitted  to  him, 
and  it  was  claimed  by  respondent  that  the 
evidence  of  appellant  Bender  shows  that 
he  had  stated  to  his  attorney  as  facts 
things  which  he  knew  were  untrue,  and  had 
no  reason  to  believe.  Where  the  attorney  is 
falcely  informed  as  to  the  facts,  and  is 
not  put  in  possession  of  all  of  the  facts, 
the  advice  of  the  attorney  is  not  conclusive. 
The  question  of  probable  cause  must  then 
be  left  to  the  jury.  In  Levy  v.  Fleischner, 
this  court  quoted  approvingly  from  Burton 
V.  St.  Paul,  M.  &  M.  R.  Co.  33  Minn.  189, 
22  N.  W.  300,  as  follows:  *What  facts,  and 
whether  particular  facts,  constitute  a  prob- 
able cause,  is,  a  question  cxclusivel}'  for  the 
court.  What  facts  exist  in  a  particular 
case,  where  there  is  a  dispute  in  reference  to 
them,  is  a  question  exclusively  for  the  jury. 
When  the  facts  are  in  controversy,  the  sub- 1 
ject  of  probable  cause  should  be  submitted  j 
to  the  jury,  either  for  specific  findings  of  the  * 
facts,  or  with  instructions  from  the  court 
as  to  what  facts  will  constitute  probable 
cause.  "These  rules,"  says  the  court,  "in- 
volve an  apparent  anomaly,  and  yet  few, 
if  any,  rules  of  the  common  law,  rest  upon  a 
greater  unanimity  or  strength  of  authori- 
ty;" citing  many  authorities.*  The  trial 
court  in  this  case  fully  and  fairly  instructed 
the  jury,  in  substance,  that  if  they  found 
that  appellant  Bender  in  good  faith  re- 
lated to  his  attorney  all  the  facts  in  the 
case,  and  that  the  attorney  in  good  faith 
investigated  the  facts,  and  thereupon  ad- 
vised the  attachment,  respondent  could  not 
recover.  But,  if  thev  found  that  Bender 
did  not  truthfully  state  the  facts  to  his 
attorney,  and  made  statements  which  were 
false,  and  upon  such  statements  the  advice 
was  given,  such  advice  would  not  constitute 
a  defense  to  the  action.  These  instructions 
were  proper,  and  the  finding  of  the  jury 
upon  the  facts  is  conclusive  now." 

And  in  Anderson  v.  Seattle  Lighting  Co. 
71  Wash.  155,  127  Pac.  1108,  it  is  held  that 
if  the  agent  of  a  gas  company  communicat- 
ed to  the  company's  attorneys  and  to  the 
prosecuting  attorney  all  facts  and  circum- 
stances in  his  knowledge,  then  the  existence 
or  nonexistence  of  probable  cause  was  a 
judicial  question  for  the  court;  but  if,  on 
the  other  hand,  any  issue  of  fact  existed 
under  all  the  evidence  as  to  whether  he  did 
truthfully  and  fully  communicate  all  the 
facts  to  the  attorneys,  then  such  issue  of 
fact  should  have  been  submitted  to  the  jury 
with  proper  instructions  as  to  what  facts 
would,  and  what  facts  would  not,  consti- 
tute probable  cause. 

Where  it  is  neither  admitted  nor  proved 
beyond  controversy,  that  the  defendant  fully 
and  truthfully  communicated  all  the  facts 
within  his  knowledge  to  the  prosecuting  at- 
torney bearing  upon  the  question  of  the 
plaintiff's  guilt,  but,  on  the  contrary,  there 
is  ample  evidence  to  warrant  a  jury  in 
believing  that  the  defendant  withheld  from 
such  coujisel,  without  excuse,  material  facts 
which  would  have  shown  plaintiff's  inno- 
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cence,  the  question  of  reasonable  cause  can- 
not be  determined  by  the  court,  as  a  matter 
of  law,  because  that  question  depends  upon 
facts  in  dispute,  and  is  therefore  for  the 
jury's  determination  under  proper  instruc- 
tions. Baer  v.  Chambers,  67  Wash.  357, 
121  Pac.  843,  Ann.  Cas.  1913D,  659. 

In  Walker  v.  Culman,'9  Kan.  App.  691, 
59  Pac.  606,  the  trial  court  instructed  the 
jury  as  follows:  "It  is  a  good  defense  to 
an  action  for  malicious  prosecution  that 
the  defendant,  before  commencing  the  al- 
leged malicious  prosecution,  presented  the 
matter  to  the  county  attorney,  fairly  stating 
to  him  all  the  facts,  and  then  in  good  faith 
following  the  advice  of  the  county  attor- 
ney. Such  a  thing  completely  rebuts  the 
allegation  of  the  plaintiff  that  there  was 
want  of  probable  cause.  So  in  this  case, 
if  you  should  be  satisfied  from  the  prepon- 
derance of  the  evidence  that  the  defendant 
J.  A.  Mathews,  before  the  commencement 
of  the  prosecution  complained  of,  did,  in 
good  faith,  lay  the  whole  matter  before  the 
county  attorney,  fairly  stating  to  him  all 
the  facts,  and  that  after  so  doing  the 
county  attorney  instituted  the  prosecution 
complained  of,  or  advised  the  said  de- 
fendant Mathews  to  so  institute  the  same, 
then  and  in  such  case  the  plaintiff  cannot 
recover  in  this  action  against  the  said 
defendants,  or  either  of  them."  The  court 
said;  "The  testimony  of  Mathews  and  the 
county  attorney,  which  is  undisputed  iUpon 
this  point,  clearly  shows  that  the  matter 
was  fairly,  fully,  and  in  good  faith  stated 
to  the  county  attorney,  and  that  he  found 
the  statements  to  have  been  true,  and 
Mathews  acted  thereon  in  good  faith.  This 
instruction  correctly  states  the  law  (Dolbe 
v.  Norton,  22  Kan.  101),  and  waa  clearly 
ignored  by  the  jury." 

In  Lansky  v.  Prettyman,  140  Mich.  40, 
103  N.  W.  538,  it  was  held  improper  to  per- 
mit defendant  to  testify  that  he  stated 
all  the  facts  to  the  prosecuting  attorney, 
but  that  he  should  state  what  facts  he  told 
the  attorney,  that  the  jury  might  deter- 
mine whether  all  the  facts  were  so  stated. 
Jonasen  v.  Kennedy,  39  Neb.  313,  58  N.  W. 
122,  is  to  the  same  effect. 

3,  '^  as  to  good  faith  of  defendant. 

And  so,  where  the  good  faith  in  which 
defendant  sought  and  acted  on  advice  of 
counsel  learned  in  the  law  is  questioned, 
that  is  a  question  of  fact  to  be  determined 
by  the  jury.  Staples  v.  Johnson,  25  App. 
D.  C.  155;  Potter  v.  Scale,  8  Cal.  218;  Bover 
V.  Bugher,  19  Wyo.  463,  120  Pac.  171; 
Hidy  V.  Murray,  101  Iowa,  65,  69  N.  W, 
1138;  Schattgen  v.  Holnback,  149  111.  646; 
36  N.  E.  969;  Chicago  Forge  &  Bolt  Co.  v. 
Rose,  69  111.  App.  123 ;  Cole  v.  Andrews,  70 
Minn.  230,  73  N.  W.  3;  Mundal  v.  Minne- 
anolis  &  St.  L.  R.  Co.  92  Minn.  26,  99  N. 
W.  273.  100  N.  W.  363;  Nelson  v.  Inter- 
national Harvester  Co.  117  Minn.  298,  135 
N.  W.  808;  Turner  v.  O'Brien,  5  Neb.  642, 
and  see  subsequent  appeal,  11  Neb.  108, 
7  S.  W.  860;  Jackson  v.  Bell,  5  S.  D.  257, 
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58  N.  W.  671;  Lancaster  v.  Langston,  18 
Kv.  L.  Rep.  299,  36  S.  W.  621;  McNamee 
v/Nesbitt,  24  Nev.  400,  60  Pac.  37;  Bil- 
lingaley  v.  Maas,  93  Wis.  176,  67  N.  W.  49; 
Healey  v.  Aspinwall,  195  Mass.  453,  81 
N.  E.  256;  Fellows  v.  Hutchison,  12  U.  C. 
Q.  B.  633.  And  see  Stone  v.  Stevens,  12 
Conn.  219,  30  Am.  Dec.  611. 

It  is  a  question  for  the  jury  to  determine 
whether  or  not  a  defendant  acted  in  good 
faith  upon  the  legal  advice  given  him,  and 
brought  the  suit  or  made  the  accusation 
fully  believing  that  he  had  a  good  cause  of 
action  against  the  plaintiff,  or  that  the 
latter  was  guilty  of  the  offense  with  which 
he  was  charged.  Thompson  v.  Lunley,  50 
How.  Pr.  105. 

'*If  a  party  lays  the  facts  of  his  case 
fully  and  fairly  before  counsel,  and  acts  in 
good  faith  upon  the  opinion  given  him  by 
such  counsel  (however  erroneous  that  opin- 
ion may  be),  it  is  sufficient  evidence  of  a 
probable  cause,  and  is  a  good  defense  to  an 
action  for  a  malicious  prosecution,  or  for 
a  malicious  arrest.  But  in  such  a  case  it 
is  properly  a  question  for  the  jurj'  whether 
such  party  acted  bona  fide  on  the  opinion 
criven  him  by  his  professional  adviser,  be- 
lieving that  the  plaintiff  was  guilty  of  the 
crime  of  which  he  waa  accused,  or  that  he 
had  a  good  cause  of  action  against  the 
plaintiff.  Ravenga  v.  Mackintosh,  2  Barn. 
&  C.  093.  4  Dowl.  &.  R.  107,  1  Car.  &  P. 
204,  16  Eng.  Rul.  Cas.  742."  Hall  v.  Suy- 
dam,  6  Barb.  83. 

And  it  is  for  the  jury  to  say  whether  the 
attorney  consulted  acted  impartially,  or 
whether  he  was  in  collusion  with  defend- 
ants, and  advised  the  commencement  of  the 
prosecution  from,  some  ulterior  motive  rath- 
er than  from  a  purpose  to  vindicate  the  law 
and  prevent  a  breach  of  the  peace.  See 
Shea  v.  Cloquet  Lumber  Co.  92  Minn.  348, 
100  N.  W.  Ill,  1  Ann.  Cas.  930,  for  this. 

In  Bilingsley  v.  Maas,  93  Wis.  176,  67 
S.  W.  49,  the  court  said:  "It  is  said  that 
the  court  should  have  set  aside  the  verdict 
as  against  the  evidence,  upon  the  ground 
that  'probable  cause'  was  conclusively  estab- 
lished. This  is  based  upon  the  evidence  to 
the  effect  that  the  defendants  made  a  full 
and  complete  statement  of  the  facts  to  their 
attorney,  that  on  such  statement  they  were 
advised  by  such  attorney  that  plaintiff  wa* 
guilty,  and  that  they  honestly  believed  and 
acted  upon  such  advice,  in  good  faith,  in 
instituting  the  prosecution.  Such  facts, 
established  to  the  satisfaction  of  the  jury, 
or  appearing  conclusively  from  the  evidence, 
are  fatal  to  a  recovery.  Coole/,  Torts,  2d 
ed.  212;  Sutton  v.  McConnell,  40  Wis,  269, 
50  N.  W.  414;  Stewart  v.  Sonneborn,  98 
U.  S.  187,  25  L.  ed.  116.  But  while  the 
defendants  testified  that  they  made  a  full 
and  complete  statement  of  the  facts  to  their 
attorney,  and  this  was  corroborated  by  such 
attorney,  and  that  they  acted  upon  his  ad- 
vice and  in  good  faith,  whether  they  did 
act  in  good  faith,  in  fact,  was  a  material 
question  to  be  determined,  and  was  dis- 
puted. Therefore,  though  the  direct  evi- 
dence was  to  the  effect  that  they  made  a 
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full  statement  to  coimsel,  received  his  ad- 
vice, and  acted  in  accordance  therewith, 
still  the  fact  of  whether  they  acted  honestly 
and  in  good  faith,  without  any  ulterior  mo- 
tive, was  for  the  jury,  if,  on  the  whole  case, 
as  made  by  the  evidence,  persons  of  different 
minds  might  reasonably  draw  different  in- 
ferences therefrom  in  respect  to  such  ques- 
tion. Stewart  v.  Sonneborn,  supra.  That 
such  was  the  condition  of  the  case  was  the 
conclusion  of  the  trial  judge,  and  we  are 
unable  to  say  wherein  he  was  wrong,  or 
that  there  was  an  abuse  of  discretion  in  re- 
fusing to  set  the  verdict  aside  and  grant 
a  new  trial  on  the  ground  that  it  is  against 
the  weight  of  evidence  in  respect  to  the 
facts  constituting  plaintiff's  right  to  re- 
cover." 

In  Leyenberger  v.  Paul,  40  111.  App. 
516,  whether  defendant  believed  in  the  ad- 
vice of  counsel  is  held  to  be  a  question  for 
the  jury. 

And  see  Kehl  v.  Hope  Oil  Mill  &,  Com- 
press Co.  77  Miss.  762,  27  So.  641,  holding 
that  uncontroverted  evidence  that  defendant 
took  advice  of  reputable  counsel  does  not 
entitle  him  to  a  peremptory  instruction 
where  there  is  evidence  tending  to  show 
a  want  of  probable  cause  and  that  he  did 
not  act  in  good  faith  upon  such  advice,  as 
the  question  of  the  good  faith  of  defendant 
is  one  for  the  decision  of  the  jury. 

VII,  C<mclusian, 

The  rule  that  the  question  of  probable 
cause  in  an  action  for  .malicious  prosecution 
is  for  the  court,  and  not  for  the  jury,  al- 
though undoubtedly  anomalous  in  that  it 
substitutes  the  judgment  of  the  court  for 
that  of  the  jury  as  to  the  reasonableness  of 
the  defendant's  conduct  in  the  light  of  the 
admitted  or  established  facts  and  beliefs, 
is  nevertheless,  except  in  a  few  jurisdic- 
tions, established  by  the  overwhelming 
weight  of  authority.  The  rule  in  its  origin 
is  probably  traceable  to  the  apprehension  of 
the  courts  that  if  the  question  of  probable 
cause  were  left  to  juries,  they  might  not 
sufficiently  safeguard  the  rights  of  defend- 
ants, and  so  discourage  the  performance  of 
a  public  duty  of  laying  informations  against 
persons  believed  to  have  committed  offenses, 
and  hamper  the  administration  of  the  crim- 
inal law.  These  practical  considerations 
seem  to  have  prevailed  over  the  theoretical 
objections  against  invading  the  province 
of  the  jury  and  withdrawmg  from  them 
what  is  essentially  an  inference  of  fact 
rather  than  of  law;  namely,  whether  de- 
fendant acted  as  a  reasonably  prudent  man 
would  have  acted  in  the  circumstances. 

It  will  be  observed,  however,  that  the  rule 
withdraws  from  the  jury  only  the  infer- 
ence as  to  the  ultimate  question  whether  the 
defendant,  in  view  of  the  facts  known  to  him 
and  the  beliefs  entertained  by  him, — facts 
and  beliefs  established  by  undisputed  evi- 
dence, or  found  by  the  jury  upon  disputed 
evidence, — acted  as  a  reasonably  prudent 
man.  Tlie  rule  leaves  for  the  determination 
of  the  jury  all  questions  as  to  the  credi- 
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bility  of  witnesses,  and  the  weighing  and 
balancing  of  conflicting  evidence  on  disputed 
points  of  fact,  and  the  final  determination 
of  all  facts  and  inferences,  including  the 
inference  as  to  the  belief  entertained  by  de- 
fendant in  respect  of  the  plaintiff's  guilt, 
save  only  the  ultimate  inference  as  to  wheth- 
er his  belief  and  conduct  were  those  of  an 
ordinarily  prudent  man  in  view  of  all  the 
circumstances.  In  other  words,  there  is  no 
invasion  of  the  province  of  the  jury  so  far 
as  concerns  the  belief  and  conduct  of  the 
defendant,  but  only  so  far  as  concerns  the 
characterization  of  that  belief  and  con- 
duct as  reasonable  or  unreasonable. 

While  there  is  considerable  apparent 
conflict  or  confusion  in  the  cases  as  to  the 
practical  consequences  and  effect  of  the 
adoption  of  the  rule,  they  seem  to  be  recon- 
cilable when  proper  allowance  is  made  for 
differences  in  local  practice.  In  some  cases 
statements  are  to  be  found  to  the  effect  that 
the  question  of  probable  cause,  is  for  the 
court  when  the  facts  are  undisputed,  and 
for  the  jury  when  they  are  in  dispute.  That 
form  of  statement  is  obviously  incorrect, 
or  at  least  misleading.  Assuming  in  ac- 
cordance with  the  general  rule  that  the 
question  of  probable  cause,  t.  e.,  the  in- 
ference as  to  whether  the  defendant  acted 
as  a  reasonably  prudent  man,  in  view  of  the 
facts  and  circumstances  of  the  case,  is  for 
the  court,  it  is  equally  so  whether  the  facts 
and  circumstances  are  established  by  undis- 
puted or  by  disputed  evidence.  The  differ- 
ence, theoretically,  at  least,  is  only  one  of 
practice.  If  the  facts  and  circumstances  are 
admitted  or  established  by  undisputed  evi- 
dence, the  court,  according  to  the  local  prac- 
tice and  the  state  of  the  case,  either  enters  a 
nonsuit,  or  directs  a  verdict,  or  submits  the 
case  on  other  issues. 

Upon  the  other  hand,  if  there  is  a  dispute 
in  the  evidence,  the  case  must  be  submit- 
ted to  the  jury  for  the  determination  of 
the  facts  and  circumstances,  and  the  infer- 
ences of  fact,  with  binding  hypothetical  in- 
structions by  the  court  as  to  the  conclusion 
in  respect  of  probable  cause,  covering  all 
possible  combinations  of  facts  and  inferences 
which  the  jury  would  be  justified  in  finding 
from  the  evidence.  Theoretically,  at  least, 
the  jury  in  the  latter  event  no  more  than 
in  the  former  exercise  an  independent  judg- 
ment as  to  whether  the  defendant's  belief 
and  conduct  were  those  of  an  ordinarily 
prudent  man;  that  is,  whether  the  facts 
and  circumstances  as  found  by  them  consti- 
tute reasonable  cause;  but,  after  determin- 
ing the  facts  and  circumstances  and  finding 
warrantable  inferences,  merely  register 
mechanically  the  results  of  the  binding  in- 
structions given  by  the  court.  The  practi- 
cal aspect  corresponds  with  the  theoretical 
when  the  jury  are  required  to  return  a 
special  verdict  registerinsj  their  findings  as 
to  the  facts  and  circumstances  and  the  in- 
ferences within  their  province.  In  the  ab- 
sence of  a  special  verdict,  however,  it  may 
be  questioned  whether  the  practical  re- 
sults always  correspond  with  the  tlieory, 
since  in  such  case  there  is  no  means  of  de- 
termining upon  what  findings  of  fact  the 
L.R.A.1916D. 


general  verdict  was  based.  There  is,  of 
course,  a  presumption  in  aid  of  the  general 
verdict  that  the  jury  followed  the  instruc- 
tions of  the  court,  but  it  is  quite  possible, 
contrary  to  the  presumption,  that  a  jury, 
either  because  of  a  misunderstanding  of 
the  instructions,  or  failure  to  recall  the  par- 
ticular instructions  pertinent  to  the  facts 
actually  found  by  them,  or  because  of  a 
natural  reluctance  to  surrender  their  own 
judgment  as  to  the  conduct  of  a  reason- 
ably prudent  man  in  the  circumstances, 
may  render  a  verdict  for  the  plaintiff  not- 
withstanding that  they  were  convinced  of 
facts  bearing  on  the  question  of  probable 
cause  which,  under,  the  hypothetical  in- 
structions of  the  court,  required  a  verdict 
for  defendant  £.t  their  hands. 

The  courts  in  some  instances  may  not 
have  been  unwilling  to  mitigate  the  rigor 
of  a  questionable,  or  at  least  an  anomalous, 
rule  by  overlooking  the  possibility  contrary 
to  the  presumption,  that  the  jury's  findings 
as  to  the  facts  bearing  on  the  question  of 
probable  cause  may  not  have  been  consist- 
ent with  their  general  verdict.  The  sug- 
gestion occurs  that  the  failure  to  require 
a  special  verdict  in  such  a  case  tends  to 
put  a  premium  upon  the  introduction  of 
sufiicient  evidence  to  raise  a  dispute,  even 
though  not  sufiicient  to  seriously  affect  the 
finding  of  tlie  jury,  as  to  the  facts  bearing 
on  the  question  of  probable  cause,  since  it 
may  practically,  though  of  course  not  the- 
oretically, enable  the  party  introducing  it 
to  have  the  judgment  of  the  jury,  rather 
than  that  of  the  court,  on  the  ultimate 
question  of  probable  cause.  The  compara- 
tive in  frequency  of  special  verdicts  in  such 
cases  is  doubtless  in  a  measure  accounted 
for  by  the  difficulty  apprehended  in  framing 
special  questions  covering  every  possible 
phase  of  the  evidence  bearing  on  the  subject 
of  reasonable  cause.  This,  however,  is  no 
more  difficult  than  the  task  of  framins: 
hypothetical  instruction  covering  every  such 
phase  of  the  evidence,  which  is  imposed 
upon  the  court  by  the  general  rule  that  the 
question  of  probable  cause  is  for  the  court. 
If  the  framing  of  such  questions  or  in- 
structions is  indeed  impracticable,  that 
would  not  seem  to  furnish  an  argument 
against  the  rule  itself.  Certainly  the  rule 
does  not  work  equal  justice  to  all  suitors 
if  in  practical  effect  it  refers  the  question 
of  probable  cause  to  the  court  upon  a  given 
state  of  facts  when  there  happens  to  be  no 
dispute  in  the  evidence  as  to  such  facts,  and 
refers  the  question  to  the  jury  on  precisely 
the  same  state  of  facts  as  found  by  the  jury, 
if  there  happens  to  be  a  .sufficient  dispute 
in  the  evidence  to  require  the  submission  of 
facts  to  the  jury.  Yet,  the  possibility  of 
such  an  anomalous  result  cannot  be  avoided 
consistently  with  adherence  to  the  general 
rule  which  makes  the  question  of  probable 
cause  one  for  the  court,  unless  it  is  possi- 
ble and  practicable  to  frame  special  ques- 
tions or  hypothetical  instructions  which 
will  cover  every  possible  combination  of 
facts  and  circumstances  which  the  jury  may 
find  bearing  on  the  question  of  probable 
cause.     .  W.  W.  A. 
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ST.  LOUIS,  IRON  MOUNTAIN,  &  SOUTH- 
ERN  RAILWAY  COMPANY,  Appt., 

V. 

GEORGE  W.  BELLAMY  et  al. 

(113  Ark.  384,  169  S.  W.  322.) 

Railroad   —   poiver   of    Commission   to 
change  location  of  depot. 

1.  A  Railroad  Commission  has  authority 
to  change  the  location  of  depots  formerly 
established,  under  statutory  power  to 
hear  petitions  for  the  establishment,  en- 
largement, equipment,  and  discontinuance 
of  depots,  and  determine  the  character  of 
construction,  equipment,  change  or  enlarge- 
ment of  depots  which  shall  be  supplied. 


Same  —  following:  petition. 

2.  The  Railroad  Commission,  in  locating 
a  railroad  depot,  is  not  bound  to  adopt 
the  exact  location  set  forth  in  the  petition 
therefor,  where  the  statute  does  not  require 
the  petition  to  define  the  place  of  location 
or  require  the  Commission  to  adopt  the 
spot  which  may  be  designated  by  petition. 

Same  *  change  of  location  —  taking  of 
property. 

3.  Requiring  the  rebuilding  of  a  railroad 
depot  which  has  been  destroyed  by  fire,  up- 
on a  new  location  the  title  to  which  must  be 
acquired  and  which  will  require  an  abandon- 
ment of  the  old  location,  is  not  an  uncon- 
stitutional taking  of  property  if  the  dif- 
ference in  cost  of  the  establishment  and 
maintenance  of  the  depot  upon  the  respec- 
tive locations  is  not  unreasonable. 


NoteL.    —  Power   to   compel   change   of 
location  of  railroad  station. 

As  the  title  indicates,  this  note  deals 
with  the  power  to  compel  railroads  to 
change  the  location  of  stations  contrary  to 
their  will. 

The  question  of  power  to  require  es- 
tablishment of  union  station  is  covered  in 
the  note  to  Railroad  Commission  v.  Ala- 
bama G.  S.  R.  Co.  post,  98. 

As  to  railroad's  right  to  change  location 
of  station,  see  note  to  Louisville  &  Inter- 
urban  R.  Co.  V.  Callahan,  34  L.R.A.  (N.S.) 
419> 

Generally  as  to  power  to  compel  establish- 
ment of  stations  or  the  stopping  of  trains 
at  stations,  see  note  to  Minneapolis,  St.  P. 
4.  S.  Ste.  M.  R.  Co.  V.  Railroad  Commission, 
17  L.R.A.(N.S.)  821.  ITiat  note  so  far  as 
concerns  the  stoppage  of  trains  is  supple- 
mented by  the  note  to  St.  Louis  &  S.  F.  R. 
Co.  V.  Langer,  44  L.R.A.(N.S.)  478. 

As  to  whether  railroad  companies  may 
be  required  to  establish  or  maintain  a  sta- 
tion that  will  not  pay  expenses,  see  note 
to  Chicago,  R.  I.  &  P.  R.  Co.  v.  Nebraska 
State  R.  Commission,  26  L.R.A.(N.S.)  444. 

As  to  delegation  by  legislature  of  power 
to  regulate  carriers,  including  the  establish- 
ment of  stations  and  stopping  trains  at 
stations,  see  note  to  State  v.  Atlantic  Coast 
Line  R.  Co.  32  L.R.A.(N.S.)  650. 

Generally, 

There  can  be  little  doubt  as  to  the  power 
of  the  legislature,  in  the  absence  of  a  con- 
stitutional prohibition,  to  compel  a  change 
of  location  of  railroad  stations,  or  of  its 
right  to  delegate  the  determination  of  the 
necessity  for  a  change  and  the  selection  of 
a  new  site  to  a  Commission.  This  right 
to  compel  such  a  change,  however,  is  sub- 
ject to  the  limitation  that  a  reasonable  ne- 
cessity for  the  change  exists,  and  that  the 
change  ordered  is,  under  the  circumstances, 
a  reasonable  one. 

In  Nashville,  C.  &  St.  L.  R.  Co.  v.  State, 
137  Ala.  439,  34  So.  401,  the  court  said 
it  was  hardly  to  be  questioned  but  that  it 
was  entirely  within  the  legislative  compe- 
tency to  empower  the  Railroad  Commission 
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to  order  the  location  of  stations  and  the 
building  of  depots,  and  to  apply  to  the 
courts  for  the  enforcement  of  the  order. 

And  in  State  ex  rel.  North  Carolina  Corp. 
Commission  v.  Southern  R.  Co.  151 N.  C.  447, 
66  S.  £.  427,  the  court  in  considering  the 
right  to  remove  the  case  to  the  inferior 
Federal  courts  said  that  it  was  manifest 
that  an  order  of  the  Railroad  Commission- 
ers requiring  a  railroad  to  move  and  enlarge 
its  freight  depot  did  not  impinge  upon  any 
Federal  law,  but  was  a  valid  exercise  of 
the  police  power  of  the  state. 

And  it  was  held  that  an  allegation  that 
it  would  cost  the  railroad  over  $2,000  to 
move  and  enlarge  its  freight  station  as 
ordered  by  the  Commissioners,  did  not  per 
se  make  the  regulation  an  infraction  of 
the  14th  Amendment,  and  did  not  give  the 
inferior  Federal  tribunals  any  jurisdiction 
to  pass  on  the  propriety  of  such  order. 
Ibid. 

In  Re  Railroad  Comrs.  79  Vt.  266,  66  Atl. 
82,  the  court  said  that  by  an  amendment 
of  §  3989,  Vt.  Stat,  in  1902,  the  Railroad 
Commissioners  were  given  power,  among 
otther  things,  to  order  a  change  in  the  lo- 
cation of  stations  and  station  houses.  The 
question  at  issue  in  this  case,  however, 
was  as  to  the  board's  power  to  order  the 
establishment  of  a  station  at  a  point  where 
none  existed,  and  it  did  not  involve  the 
power  to  change  the  location. 

In  State  v.  Nashville,  C.  &  St.  L.  R.  Co. 
—  Ala.  — ,  39  So.  984,  it  was  held  that  the 
act  of  February  28,  1903,  Gen.  Acts  1903, 
p.  96,  amending  chap.  96  of  the  Code  of 
1896,  did  not  give  the  Railroad  Commission 
of  Alabama  authority  to  order  a  change 
in  the  locations  of  stations. 

And  in  Nashville,  C.  &  St.  L.  R.  Co.  v. 
State,  137  Ala.  439,  34  So.  401,  it  was  held 
that  no  authority  was  conferred  upon  the 
Railroad  Commission  to  compel  a  railroad 
to  change  the  location  of  a  station,  or  upon 
a  court  of  equity  to  enforce  such  an  order 
by  §  3451  of  the  Code  of  1890,  requiring 
railroads  when  ordered  by  the  Railroad 
Commission  to  maintain  at  each  of  its  pas- 
senger stations  sufficient  sitting  or  waiting 
rooms  for  passengers;  or  by  §  3452,  provid- 
ing  for   the   manner   of   serving  notice   of 
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Same  —  location  upon  curve  —  effect. 

4.  Locating  a  depot  at  a  place  where  the 
main  line  of  the  railroad  will  be  upon  a 
curve  and  a  branch  line  upon  a  grade  is 
not  so  unreasonable  and  arbitrary  as  to 
make  the  order  of  location  void  where  the 
curve  is  not  greater  than  that  upon  which 
other  depots  are  located,  and  the  railway 
company  owns  land  sufficient  to  enable  it 
to  straighten  the  tracks  for  several  hundred 
feet  at  the  place  of  location. 

(June  15,  1914.) 

A  PPEAL  by  plaintiiT  from  a  decree  of 
A.  the  Pulaski  County  Chancery  Court 
in  defendants'  favor  in  a  suit  to  enjoin 
them  from  enforcing  an  order  of  the  Rail- 
road Commission  requiring  plaintiff  to 
build  a  new  depot  building  at  a  point  be- 
tween where  the  depot  had  been  located 
and  a  location  aaked  by  its  patrons.  Af- 
firmed. 

Statement  by  Wood,  J.: 

More  than  fifteen  citizens  of  the  town  of 
Benton,  Saline  county,  Arkansas,  presented 
a  petition  to  the  Railroad  Commission  of 
Arkansas,  in  which  they  stated  that  they 
were  shippers  and  patrons  of  the  St.  Louis, 
Iron  Mountain,  &  Southern  Railway  Com- 
pany, and  that  the  depot  of  said  company 
at  Benton  had  been  recently  destroyed  by 
fire;  that  the  company  was  preparing  to 
build  a  new  depot  on  the  old  site,  which 
was  on  the  extreme  edge  of  the  city,  and 
not  accessible  to  travelers  without  passing 
a  distance  of  1,500  or  1,700  feet  along  the 
right  of  way  of  the  company,  and  between 
its  tracks  where  travel  was  made  extremely 


dangerous  by  the  passage  of  trains  on  the 
main  line  and  switches  of  the  railway. 
They  urged  the  Commission  to  require  the 
railway  company  to  build  its  depot  at  a 
point  immediately  south  of  where  its  line 
known  as  the  Little  Rock  &  Hot  Springs 
Western  was  intersected  by  East  street  and 
Main  street.  The  Commission  took  the 
petition  under  consideration,  visited  the 
town  of  Benton,  examined  the  location 
mentioned  in  the  petition,  heard  many 
witnesses,  and  concluded  that  it  would  be 
unwise  to  require  the  railway  company  to 
build  its  new  depot  at  the  point  named  in 
the  petition.  But  it  issued  an  order  re- 
quiring the  railway  company  to  build  it» 
new  depot  building  at  a  point  between 
where  its  depot  had  been  located  and  the 
location  asked  by  the  petitioners,  which  it 
described  in  the  order  as  follows: 

"Commence  on  the  east  line  of  East  street 
between  tracks  of  the  Iron  Mountain  main 
line  and  tracks  of  the  Hot  Springs  Western 
branch  of  the  Iron  Mountain  Railway,  with 
the  platform,  run  thence  east  with  platform 
340  feet,  and  build  passenger  station  ac- 
cording to  plans,  which  show  length  of  new 
station  to  be  188  feet,  then  continue  east- 
ward with  the  platform  340  feet  on  the 
east  or  north  side  of  the  depot." 

The  company  was  ordered  to  begin  con- 
struction work  on  its  new  depot  building  on 
or  before  July  15,  1913. 

The  appellant,  St.  Louis,  Iron  ^lountain, 
&;  Southern  Railway  Company  (hereafter, 
for  convenience,  called  company)  instituted 
this  suit  against  the  appellees  to  enjoin 
them  from  enforcing  the  above  order,  set- 


the  order  of  the  Commission  requiring  com- 
pliance with  the  preceding  section;  or  § 
3453,  providing  for  the  enforcement  of  the 
orders  of  the  Railroad  Commissioners  by 
proceedings  in  chancery  upon  refusal  of  the 
railroads  to  comply  therewith. 

And  it  was  further  held  that  such  au- 
thority was  not  conferred  by  §  3490,  giving 
the  Commissioners  general  supervision  over 
all  railroads  of  the  state,  and  directing  that 
they  should,  from  time  to  time,  examine 
the  railroads  and  keep  themselves  informed 
as  to  their  condition  and  the  manner  in 
which  they  were  operated  with  reference  to 
the  security  and  accommodations  of  the  pub- 
lic, and  should  recommend  to  the  railroads 
the  adoption  of  such  measures  as  the  Com- 
missioners might  deem  conducive  to  the 
public  safety  and  interests;  or  by  §  3494, 
giving  the  Commissioners  authority  to  no- 
tify the  railroads  of  what  they  deemed  nec- 
essary changes.  Nashville,  C,  &  St.  L.  R. 
Co.  v.  State,  supra. 

Reasonableness  of  change  ordered. 

In  St.  Louis  &  S.  F.  R.  Co.  v.  Miller,  31 
Okla.  801,  123  Pac.  1047,  it  was  held  that 
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an  order  of  the  Corporation  Commission 
requiring  a  railroad  to  change  the  location 
of  its  stock  pens,  and  fixing  a  place  of  lo- 
cation, was  not  only  legislative,  but  also 
administrative,  in  its  character;  and  that 
such  order  when  entered  was  presumed  to 
be  reasonable  and  just,  and  would  not  be 
disturbed  on  an  appeal  to  the  supreme  court 
when  the  evidence  did  not  show  that  it 
was  unreasonable. 

And  in  Atchison,  T.  &  S.  F.  R.  Co.  v. 
Levick,  38  Okla.  746,  134  Pac.  874,  the  pre- 
sumption that  an  order  of  the  Corporation 
Commission  requiring  a  railroad  company 
to  remove  its  station  from  its  location 
north  of  the  platted  part  of  a  town  to  a 
point  south  of  the  main  street  of  the  town, 
to  be  agreed  upon  by  the  railroad  and  citi- 
zens, or  upon  their  being  unable  to  so  agree 
by  the  Commission,  was  prima  facie  just, 
reasonable,  and  correct,  was  held  not  over- 
come by  certain  evidence  relating  to  the 
cost  of  moving  the  station  and  tracks,  ad- 
equacy of  room  for  relocation,  etc. 

And  in  St.  Louis,  I.  M.  &  S.  R.  Co.  v. 
State,  28  Okla.  372,  111  Pac.  396,  114  Pac. 
1096,  an  order  of  the  Corporation  Commis- 
sion  requiring  the   removal    of   stock   pens 
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ting  up  that  the  Railroad  Commission 
(hereafter  called  Commission)  did  not  have 
authority  under  the  act  of  May  17,  1907 
(under  which  it  claimed  to  be  acting)  to 
make  the  order;  that  no  petition  asking 
that  the  passenger  depot  be  located  at  the 
point  designated  by  the  Commission  was 
filed  as  the  statute  requires;  that  the  loca- 
tion designated  in  the  petition  that  was 
filed  was  several  hundred  feet  west  of  the 
location  selected  by  the  Commission;  that 
the  order  was  void  because  it  imposed  an 
unnecessary  and  unreasonable  burden  and 
expense  upon  the  company  in  requiring  it 
to  remove  its  station  from  a  point  where 
it  had  acquired  station  grounds  which  were 
adequate  for  all  purposes,  and  which  had 
been  fully  prepared  for  depot  purposes 
at  great  expense,  and  that  to  place  the  de- 
pot at  the  point  designated  by  the  Commis- 
sion would  require  the  company  to  obtain 
and  improve  other  lands,  to  readjust  and 
change  its  numerous  tracks,  to  cut  down  the 
grade  of  its  line  at  various  points  at  an 
enormous  expense,  and  thereby  deprive  the 
company  of  its  property  without  due  process 
of  law  and  in  violation  of  the  14th  Amend- 
ment to  the  Constitution  of  the  United 
States,  which  provides  that  no  state  shall 
deprive  any  person  of  life,  liberty,  or  prop- 
erty without  due  process  of  law,  nor  deny 
any  person  witliin  its  jurisdiction  the  equal 
protection  of  the  law;  that  the  order  was 
unreasonable  and  void  for  the  reason  that  it 
required  the  company  to  place  its  depot  at 
a  point  where  its  lines  passing  same  would 
be  upon  a  curve  and  upon  a  grade,  making 
it    exceedingly    dangerous    to    operate    its 


trains  at  said  station;  that  the  order  was 
in  violation  of  §  22  of  article  2  of  the  Con- 
stitution of  Arkansas,  which  provides  that 
"the  right  of  property  is  before  and  higher 
than  any  constitutional  sanction;  and  pri- 
vate property  shall  not  be  taken,  appropri- 
ated, or  damaged  for  public  use,  without 
just  compensation  therefor;"  that  the  order 
was  in  violation  of  §  9,  article  2,  of  the 
Constitution  of  Arkansas,  which  prohibits 
the  imposition  of  cruel  and  unusual  punish- 
ment  and  excessive  fines. 

The  appellees  answered,  denying  that  the 
order  was  void,  as  set  up  in  the  allegations 
of  the  complaint,  and  that  the  order  im- 
posed any  unreasonable  burden  upon  the 
company,  or  that  the  company  would  be 
irreparably  injured  by  the  enforcement  of 
the  order.  They  further  set  up,  as  rea- 
sons why  the  company  should  be  required  to 
obey  the  order  of  the  Commission,  the  fol- 
lowing : 

"That  the  site  at  which  plaintiff  desires 
to  build  its  new  depot  is  way  off  at  one 
side  of  the  city,  has  no  streets  leading  to 
or  from  it;  that  it  is  located  between  the 
tracks  of  the  defendant  company,  same  be- 
ing the  main  line  of  the  St.  Louis,  Iron 
Mountain,  &  Southern  Railway  Company 
on  the  south,  and  the  Little  Rock  &  Hot 
Springs  Western  Railway  on  the  north; 
that  said  tracks  are  located  about  100 
feet  apart,  where  plaintiff  has  maintained 
its  depot,  and  about  200  feet  apart  at  the 
point  where  said  tracks  are  crossed  by  Main 
street;  that  from  Main  street  to  the  site 
where  plaintiff  maintains  its  depot  is '  a 
distance  of  more  than  one  fourth  of  a  mile; 


from  one  location  and  re-establishment  at 
tome  convenient  point  was  affirmed,  it  ap- 
pearing that  the  old  pens  were  not  acces- 
sible except  by  driving  stock  through  the 
business  or  residential  section  of  a  city 
which  had  grown  up  since  the  pens  were 
first  located. 

But  in  State  ex  rel.  Great  Northern  R. 
Co.  V.  Railroad  Commission,  60  Wash.  218, 
110  Pac.  1075,  an  order  of  the  Railroad 
Commission  requiring  the  removal  of  a 
station  to  a  point  500  feet  from  its  old 
location  was  held  unreasonable  where  it  ap- 
peared that  it  was  situated  in  a  town  of 
about  seventy-five  people,  and  was  within 
500  or  600  feet  of  the  point  upon  the  rail- 
way nearest  the  business  center  of  the  town ; 
that  there  was  no  other  good  reason  for 
moving  it  than  to  bring  it  that  much  nearer 
the  business  center;  that  there  was  nothing 
in  the  lay  of  the  ground  rendering  it  dif- 
ficult of  access;  and  that  the  original  loca- 
tion was  prompted  by  a  desire  in  accord- 
ance with  a  rule  of  the  railroad  to  keep 
the  station  150  feet  or  more  away  from 
other  buildings  on  account  of  fire. 

In  State  v.  Yazoo  &  M.  Valley  R.  Co. 
67  Miss.  679,  40  So.  263,  where  §  4309  of 
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the  Code  of  1892  authorized  the  Railroad 
Commission  to  designate  the  site  or  loca- 
tion of  any  new  building  or  station  house 
which  might  be  ordered  erected  in  cases 
where  the  site  selected  by  the  railroad  of- 
ficials was  inconvenient  or  inaccessible,  but 
provided  that  "every  depot  must  be  located 
with  due  regard  to  the  interest  of  the  rail- 
road and  the  public  convenience,"  the 
Railroad  Commission  was  held  to  have  no 
power  to  order  a  railroad  which  had  pas- 
senger and  freight  depots  in  a  small  town, 
although  not  conveniently  situated,  to 
build  a  passenger  station  within  400  feet 
of  a  designated  crossing  north  of  its  track, 
and  authorizing  it  to  cease  stopping  its 
trains  at  its  old  depot,  except  so  far  as 
might  be  required  for  freight ;  it  not  appear- 
ing that  the  railroad  had  property  at  the 
point  designated  for  the  new  station,  or 
that  it  could  procure  it  upon  reasonable 
terms,  and  it  appearing  that  there  was  a 
"stop  station"  at  the  point  selected  for 
the  new  location ;  since  the  order  in  effect 
required  the  maintenance  of  two  depots, 
and  did  not  have  due  regard  to  the  interest 
of  the  railroad  and  the  public  convenience..! 

J.  T.  W.     ' 
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that  practically  all  of  the  travel  from  the 
city  to  said  station  is  by  way  of  Main  and 
East  streets,  until  the  line  of  the  Little 
Rock  &  Hot  Springs  Western  Railroad 
is  crossed,  and  then  between  the  tracks  to 
said  station;  that  in  going  from  Main  and 
East  streets  to  said  station  it  is  not  only 
necessary  to  cross  the  railroad  track  of  the 
Little  Rock  &  Hot  Springs  Western  Rail- 
way, but  also  to  travel  for  a  distance  of 
1,500  feet  from  Main  street  and  1,200  feet 
from  East  street  between  the  said  tracks 
of  the  plaintiff  company,  and  also  to  cross 
a  connecting  track  that  connects  the  Little 
Roc'k  &  Hot  Springs  Western  Railroad 
track  to  that  of  the  main  line  of  the  St. 
Louis,  Iron  Mountain,  &  Southern  Railway 
Company;  that  the  land  lying  between  the 
tracks,  and  over  which  it  is  necessarv  for 
the  public  to  travel,  belongs  to  the  plaintiff 
company;  that  the  city  owns  no  street 
which  approaches  said  station  nearer  than 
approximately  1,200  feet;  that  because  of 
the  location  of  said  station  at  the  place 
where  plaintiff  now  contends  that  same 
remain  located,  it  is  very  dangerous  and 
inconvenient  for  people  of  Benton  and  vi- 
cinity to  go  to  and  from  said  depot,"  etc. 

The  answer  then  proceeds  to  enumerate 
at  length  the  causes  and  conditions  existing 
at  the  place  where  the  company  proposes  to 
build  the  new  depot  that  would  make  the 
same  dangerous  and  inconvenient  for  the 
people  of  Benton.  Appellees  averred  that 
for  twenty-six  years  and  until  about  the 
year  1901,  the  plaintiff  company  operated 
its  depot  at  a  point  between  Main  and  Mar- 
ket streets,  on  a  curve  much  greater  than 
that  at  the  point  designated  by  the  Com- 
mission; that  it  was  only  after  the  build- 
ing of  the  Little  Rock  &  Hot  Springs  West- 
ern Railway  and  the  acquirement  by  gift 
from  the  people  of  Benton  of  the  40-acre 
tract  of  land  which  now  lies  Immediately 
north  of  the  site  where  said  depot  was 
burned  that  plaintiff  moved  its  depot  to  the 
site  where  it  now  claims  the  same  should 
be  permanently  located;  that  neither  the 
curve  nor  grade  at  the  point  designated 
by  the  Commission  for  said  depot  is  such 
as  to  make  it  more  dangerous  or  hazardous 
for  the  plaintiff  company  to  operate  its 
trains  than  it  would  be  with  the  station 
located  at  the  point  contended  for  by  said 
company;  that  it  is  necessary  for  the  con- 
venience and  safety  of  the  public,  who  are 
patrons  of  the  plaintiff,  using  its  depot  at 
Benton,  that  said  depot  be  moved  to  a  point 
as  far  west  as  that  designated  by  the  Com- 
mission. 

An  intervention  was  filed  by  various  citi- 
.7CT1S,  adopting  the  allegations  of  appellant's 
complaint,  protesting  against  the  removal 
of  the  depot  to  the  place  designated  by  the 
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Commission,  and  setting  up  that  they  were 
engaged  in  business  near  the  location  of 
the  site  selected  by  the  railway  company, 
and  that  the  change  in  the  location  of  the 
depot  would  render  their  property  of  little 
or  no  value,  that  their  property  was  ac- 
quired with  the  understanding  that  the 
depot  would  remain  where  located,  and 
that  if  they  had  not  understood  that  the 
depot  would  remain  there,  they  would  not 
have  invested  their  money  in  the  property. 
They  joined  in  the  prayer  for  an  injunc- 
tion against  the  enforcement  of  the  order 
of  the  Commission. 

llie-  chancery  court,  after  hearing  the  evi- 
dence, which  was  adduced  ore  tenua  and 
taken  down  by  a  stenographer  and  after- 
wards transcribed  and  made  a  part  of  the 
record  of  the  chancery  court,  found  that 
the  Commission  had  authority  to  make  the 
order;  that  the  petition  presented  by  more 
than  fifteen  citizens  was  sufficient  to  au- 
thorize the  Commission  to  make  the  order 
of  which  appellant  complains;  ''that  the 
old  location  where  the  depot  was  burned 
is  a  better  location  for  the  depot  building 
than  the  location  mentioned  in  the  order 
of  the  Railroad  Commission;"  but  the  court 
was  of  the  opinion  that  it  had  no  authority 
to  set  aside  the  order  made  by  the  Com- 
mission unless  tliere  was  no  reason  tlierefor, 
and  the  court  was  of  the  opinion  that  there 
was  a  reason  for  the  Commission  to  make 
the  order,  and  therefore  entered  a  decree 
dismissing  appellant's  complaint  for  want 
of  equity.  Other  facts  stated  in  the 
opinion. 

Messrs.  !E.  B.  Kinsworthy  and  T.  D. 
Crawford,  for  appellant: 

The  statutes  do  not  empower  the  Rail- 
road Commission  to  relocate  stations. 

Railroad  Comrs.  v.  Oregon  R.  &  Nav.  Co. 
17  Or.  65,  2  L.R.A.  195,  19  Pac.  702;  2  El- 
liott, Railroads,  684  and  note;  Nashville,  C. 
&  St.  L.  R.  Co.  v.  State,  137  Ala.  439,  34 
So.  401 ;  State  ex  rel.  Attv.  Gen.  v.  Railroad 
Commission,  109  Ark.  100,  158  S.  W.  1076; 
State  ex  rel.  Skeen  v.  Ogden  Rapid  Transit 
Co.  38  Utah,  242,  112  Pac.  120;  People  ex 
rel.  Hunt  v.  Chicago  &  A.  R.  Co.  130  IlL 
175,  22  N.  E.  857;  Mobile  &  0.  R.  Co.  v. 
•People,  132  111.  559,  22  Am.  St.  Rep.  656, 
24  N.  E.  643;  Chicago  &  N.  W.  R.  Co.  v. 
Stete,  74  Neb.  77,  103  X.  W.  1087; 
Northern  P.  R.  Co.  v.  W^ashington  Terri- 
tory, 142  U.  S.  492,  35  L.  ed.  1092,  12  Sup. 
Ct.  Rep.  283;  Atchison,  T.  &  S.  F.  R.  Co.  v. 
Denver  &  N.  O.  R.  Co.  110  U.  S.  667,  28 
L.  ed.  291,  4  Sup  Ct.  Rep.  185;  Currie  v. 
Natchez,  J.  &  C.  R.  Co.  61  Miss.  725: 
Marsh  v.  Fairbury,  P.  &  X.  W.  R.  Co.  04 
111.  414,  16  Am.  Rep.  564;  Mobile  &  O.  R. 
Co.  v.  People,  132  111.  559,  22  Am.  St.  Rep. 
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556,  24  N.  E.  643;  Florida  C.  &  P.  R.  Co. 
V.  State,  31  Pla.  482,  20  L.R.A.  419,  34 
Am.  St.  Rep.  39,  13  So.  103. 

The  order  was  unreasonable  and  invalid 
as  a  taking  of  plaintiff's  property  without 
due  process. 

Missouri  P.  R.  Co.  v.  Xebraska,  217  U. 
S.  196,  54  L.  ed.  727,  30  iSup.  Ct.  Rep. 
461,  18  Ann.  Cas.  989. 

The  order  requiring  plaintiff  to  locate  its 
depot  at  a  place  where  its  main  line  will 
be  upon  a  curve  and  its  branch  line  upon 
a  grade  is  unreasonable. 

Wayzata  v.  Great  Northern  R.  Co.  67 
Minn.  385,  69  N.  W.  1073;  State  v.  Des 
Moines  k  K.  C.  R.  Co.  87  Iowa,  644,  54 
N.  VV.  461;  Chicago  &  N.  W.  R.  Co.  v. 
SUte,  74  Neb.  77,  103  N.  VV.  1087;  State 
V.  Yazoo  &  M.  Valley  R.  Co.  87  Miss.  679, 
40  So.  263;  St.  Xx)ui8,  I.  M.  &  S.  R.  Co.  v. 
State,  31  Okla.  509,  122  Pac.  217. 

Mr.  W.  JR.  Donham  for  appellees. 

Woody  J.,  delivered  the  opinion  of  the 
court : 

Appellant  contends: 

First.  That  the  statutes  did  not  em- 
power the  Railroad  Commission  to  relocate 
stations.     The  statute  provides: 

"Section  1.  That  the  Board  of  Railroad 
Commission  of  the  State  of  Arkansas  be 
and  the  same  is  hereby  authorized,  em- 
powered, and  required  to  hear  and  con- 
sider all  petitions  for  train  service,  depots, 
stations,  spurs,  side  tracks,  platforms,  and 
the  establishment,  enlargement,  equipment, 
and  discontinuance  of  the  same  along  and 
upon  the  right  of  way  of  any  railroad  in 
this  state;  provided,  said  petition  shall 
be  signed  by  at  least  fifteen  bona  fide  citi- 
zens residing  in  the  territory  sought  to  be 
affected  by  said  petitioners. 

"Sec.  2.  The  said  Board  of  Railroad  Com- 
missioners shall,  within  thirty  days  after 
the  filing  of  such  said  petition,  proceed  to 
make  a  personal  inspection  of  the  condi- 
tions complained  of  and  investigate  the  ob- 
jects sought  to  be  accomplished  by  such 
said  petitioners,  and  shall  have  the  right 
and  power  to  summon  and  swear  witnesses, 
which  summons  shall  be  served  by  any 
sheriff,  constable,  or  deputy  having  legal 
jurisdiction;  whereupon,  the  said  Board 
of  Railroad  Conlmlssioners  shall  determine 
the  amount,  degree,  and  character  of  con- 
struction, equipment,  changes^  enlargements 
of  stations  and  depots  which  should  be  sup- 
plied by  such  railroad,  railroad  company, 
its  lessee,  or  operator,  and  shall  have  the 
power  and  authority  to  require  a  reasonable 
train  service  for  each  and  every  such  rail- 
road station  and  depot  within  the  state  of  I 
Arkansas,  and  their  findings  shall  be  bind- ' 
L.R.A.1015D. 


ing  upon  all  such  railroads  within  the  state 
of  Arkansas." 

Laws  1907,  p.  357. 

The  power  conferred  upon  the  Commis- 
sion by  the  above  statute  to  hear  and  con- 
sider petitions  for  "depots,  stations,  spurs, 
side  tracks,"  etc.,  and  "to  determine  the 
amount,  degree,  and  character  of  construc- 
tion, equipment,  changes,  enlargement  of 
stations  and  depots,"  is  sufficiently  com- 
prehensive to  enable  the  Commission  to  es- 
tablish a  depot  or  station  in  the  first  place, 
or  to  change  the  location  of  depots  that 
have  been  formerly  established.  The  act, 
in  express  terms,  gives  the  Commission 
power  to  hear  and  consider  petitions  for  the 
"discontinuance"  of  depots,  stations,  spurs, 
etc.,  "as  well  as  for  their  establishment." 
While  the  word  "relocate"  is  not  used,  yet 
the  terms  employed  in  the  act  are  broad 
enough  to  include  the  relocation  of  a  depot 
or  station.  A  discontinuance  of  a  depot  or 
station  at  one  location  and  the  establish- 
ment of  it  at  another  is  but  a  relocation. 
Therefore,  the  power  to  ''discontinue"  and 
to  make  "changes"  of  stations  and  depots 
necessarily  includes  the  power  to  relocate. 

Second.  Under  the  statute,  a  petition  for 
the  establishment  of  depots,  stations,  etc., 
or  the  discontinuance  of  the  same  at  one 
point  and  a  relocation  and   establishment 
thereof  at  another,  is  necessary  to  give  the 
Commission    jurisdiction    of    the    subject- 
matter.     But,  wliile  a  petition  "signed  by 
at  least  fifteen  bona  fide  citizens  residing 
in  the  territory  sought  to  be  affected  by 
said  petition"  is  essential  to  give  the  Com- 
mission   jurisdiction,    the    Commission,    in 
the   matter    of    locating   or    establishing   a 
depot  or  station,  is  not  required  to  order 
the  same  built  or  established  upon  the  ex- 
act spot  designated  in  the  petition.     The 
statute  does  not  require  that  the  petition 
shall  designate  the  precise  point  w^hcre  the 
depot  shall  be  established,  and  if  the  peti- 
tioners do  define  the  place  for  the  location 
of  the  depot,  the  Commission  is  not  bound 
to  establish  the  same  upon  the  exact  spot 
and  according  to  the  limits  set  forth  in  the 
petition.    The  Commission  is  only  required 
to    consider    "the    territory    sought   to    be 
affected,"  and,  of  course,  would  be  precluded 
from  establishing  a  depot  beyond  the  terri- 
tory   sought   to   be  affected.      But,   as   we 
have   stated,   there   is  nothing   in   the  act 
requiring  the  exact  location  to  be  defined, 
nor    circumscribing   the    authority    of    the 
Commission  to  those  precise  limits  where 
they  have  been   set  forth  in  the  petition. 
A  petition  emanating  from  at  least  fifteen 
bona  fide  citizens  residing  in  the  territory 
sought   to   be   affected,   setting   forth    that 
they  desire  the  establishment  of  a  depot  or 
station,  or  a  discontinuance  thereof  at  one 
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point  and  a  relocation  of  same  along  and 
upon  the  right  of  way  of  any  railway  in 
this  state,  is  sufficient  to  give  the  Commis- 
sion jurisdiction  to  act  in  the  premises, 
whether  the  exact  point  for  the  location  or 
establishment,  or  relocation,  of  the  depot 
or  station  is  precisely  designated  and  de- 
fined or  not.  Here  "the  territory  sought 
to  be  affected"  was  the  city  of  Benton,  and 
the  petition  was  signed  by  more  than  the 
requisite  number  of  bona  fide  citizens  of 
that  territory.  This  was  such  a  petition 
as  the  statute  contemplates,  and  it  gives 
the  Commission  jurisdiction  of  the  subject- 
matter,  and  it  was  then  within  the  power 
of  the  Commission  to  discontinue  the  old 
station  and  establish  the  new  depot  along 
the  line  of  appellant's  railroad  at  any  point 
"within  the  territory  to  be  affected,"  which 
was  found  to  be  most  conducive  to  the  pub- 
lic welfare,  taking  into  consideration,  of 
course,  the  interests  of  the  railway  com- 
pany and  also  the  convenience  of  the  gen- 
eral public  that  was  to  be  subserved  by  the 
granting  of  the  petition.  It  cannot  be  said 
that  because  the  Commission  did  not  direct 
the  establishment  of  the  new  depot  at  the 
exact  point  described  in  the  petition,  it 
acted  without  a  petition,  and  therefore  had 
no  authority  to  make  the  order.  There 
was  a  petition  signed  by  more  than  the 
prescribed  number  of  bona  fide  citizens,  and 
it  was  requested  at  the  hearing  that  if  the 
Commission  did  not  see  fit  to  locate  the  new 
depot  at  the  site  designated  in  the  petition, 
that  it  be  placed  as  near  that  site  as  prac- 
tical. Every  requirement  of  the  law  was 
met  in  the  matter  of  the  petition. 

Third.  Appellant  contends  that  the  or- 
der under  review  is  unreasonable  and  in- 
valid because  taking  its  property  without 
due  process  of  law.  Appellant,  in  this 
connection,  says:  "The  effect  of  the  order 
is  to  destroy  the  value  of  the  property 
owned  by  it  and  to  compel  it  to  acquire  and 
improve  other  property  at  great  and  un- 
necessary expense,  without  any  proportion- 
ately compensative  advantage  to  the 
public." 

Appellant  was  given  an  opportunity  to 
be  heard  before  the  Commission,  and  was 
heard.  The  Commission  had  before  it  the 
testimony  adduced  by  the  appellant,  show- 
ing the  difference  between  the  cost  of  re- 
building the  new  depot  and  the  necessary 
houses  and  the  arrangement  of  the  tracks 
at  the  place  designated  by  the  Commission, 
and  the  cost  of  rebuilding  and  rearranging 
the  tracks,  freight  houses,  etc.,  at  the  place 
of  the  old  station.  These  were  questions  of 
fact  addressed  to  the  Commission,  and  it 
could  serve  no  useful  purpose  to  set  out  in 
detail  and  discuss  the  evidence  bearing 
upon  these  Issues.  The  difference  in  the 
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expense  of  establishing  and  maintaining  a 
station  at  the  point  designated  by  the  Com- 
mission is  greater,  as  shown  by  the  testi- 
mony of  witnesses  for  appellant,  than  the 
expense  of  building  a  new  depot  and  main- 
taining the  station  at  its  present  location, 
but  it  cannot  be  said  that  this  difference 
is  so  great  as  to  amount  to  a  confiscation 
of  appellant's  property.  The  difference  in 
the  cost  of  the  establishment  and  mainte- 
nance between  the  two  locations  is  not  so 
great  as  to  make  the  order  of  the  Commis- 
sion unreasonable  and  arbitrary.  This  was 
a  matter  addressed  primarily  to  the  Com* 
mission,  and,  after  a  careful  consideration 
of  the  evidence  bearing  upon  this  issue,  we 
are  of  the  opinion  that  the  order  of  the 
Commission  was  not  arbitrary  and  unrea- 
sonable. 

However  much  we  may  differ  from  the 
finding  of  the  Commission,  upon  the  evi- 
dence in  this  record,  as  to  the  wisdom  and 
expediency  of  its  order,  on  account  of  the 
increased  cost  to  the  appellant  in  making 
the  necessary  expenditures  to  comply  with 
its  order,  nevertheless  a  fair  consideration 
of  all  the  testimony  adduced  on  this  issue 
does  not  convince  us  that  the  order  was 
arbitrary  and  unreasonable.  Tlie  order  of 
the  Commission,  under  the  act,  and  thu 
facts  adduced  by  this  record,  was  not  a 
taking  of  property  without  due  process  of 
law.  St.  Louis,  I.  M.  &  S.  R.  Co.  v.  State, 
99  Ark.  1,  136  S.  W.  938. 

Fourth.  It  is  next  contended  that  the 
order  was  unreasonable  in  requiring  the 
appellant  to  locate  its  depot  ■  at  a  place 
where  its  main  line  will  be  upon  a  curve 
and  its  branch  line  upon  a  grade. 

In  Louisiana  &  A.  R.  Co.  v.  State,  85 
Ark.  12,  106  S.  W.  960,  we  said:  ''When 
the  legislature  passes  a  special  act  requir- 
ing the  doin^  of  a  certain  thing,  such 
as  the  establishment  and  maintenance  of  a 
station  at  a  given  place  by  a  railroad  cor- 
poration, there  may  be  a  judicial  question 
presented  whether  or  not  a  real  necessity 
exists  for  the  doing  of  the  thing  in  order  to 
reasonably  serve  the  public  convenience. 
It  is  a  question  primarily  for  legislative 
determination,  and  that  determination 
should  not  be  disturbed  by  the  court  unless 
the  power  has  been  exercised  arbitrarily 
and  without  reason.  In  other  words,  the 
legislative  determination  should  be  and  is 
conclusive  unless  it  is  arbitrary  and  with- 
out any  foundation  in  reason  and  justice. 
There  may  be  cases  where  the  power  is  exer- 
cised so  arbitrarily  and  unreasonably  that 
the  court  should  declare,  as  a  matter  of 
law,  that  the  legislature  exceeded  its  power, 
and  that  the  legislative  determination 
should  be  disregarded." 

We  further  said:  "The  utmost  force  must 
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b«  given  to  the  legislative  determination 
of  the  necessity  for  a  station  and  the  rea- 
sooableness  of  requiring  the  company  to 
erect  and  maintain  one." 

And  in  St.  Louis  Southwestern  R.  Co. 
T.  State,  97  Ark.  473,  134  S.  W.  970,  we 
held  (quoting  syllabus)  :  "The  legislature 
has  primarily  the  right  to  determine  wheth- 
er the  public  necessity  and  convenience  re- 
quire the  establishment  of  a  railway  depot 
at  a  given  point,  and  the  courts  will  not 
disturb  that  determination  unless  it  is 
clearly  shown  that  such  requirement  is  un- 
reasonable and  arbitrary." 

In  St.  Louis,  I.  M.  &  S.  R.  Co.  v.  State, 
supra,  the  court  had  under  consideration 
the  power  of  the  Railroad  Commission, 
under  this  statute,  to  order  the  construc- 
tion of  a  spur  track,  and  we  said:  "The 
let^islature  had  the  right  to  require  the  con- 
struction of  this  spur  track,  and,  having 
it,  could  delegate  the  power  to  the  Railroad 
Commission,  as  it  has  done  by  said  act  of 
1907.  .  .  .  If  it  had  made  the  require- 
ment directly  by  statute,  instead  of  con- 
ferring the  power  upon  the  Railroad  Com- 
mission to  make  it,  its  action  would  have 
been  subject  to  judicial  review  only  as  be- 
ing so  arbitrary  and  unreasonable  as  to 
cause  it  to  be  void  for  want  of  power. 
.  .  .  The  order  of  the  Railroad  Commis- 
sion, made  under  the  authority  delegated  to 
it,  is  subject  to  like  review  for  the  same 
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cause. 

These  principles  doubtless  were  in  the 
mind  of  the  chancery  court  when  passing 
upon  the  facts  on  the  issue  as  to  whether 
or  not  the  order  of  the  Commission  was 
80  arbitrary  and  unreasonable  as  to  render 
the  same  void,  llie  court  was  correct  in  its 
conclusion.  It  cannot  be  said  that  the 
order  of  the  Commission  was  "arbitrary 
and  without  any  foundation  in  reason  ^nd 
justice." 

Appellant  contends  that  the  order  was 
unreasonable  because  the  testimony  adduced 
by  it  showed  that  the  location  of  the  station 
under  the  order  of  the  Commission  was  on  a 
curve  on  the  main  line;  that,  being  on  a 
fur\'e,  there  was  difficulty  in  starting  trains, 
in  coupling  the  cars,  and  in  seeing  signals, 
all  of  which  rendered  the  operation  of 
trains  far  more  difficult  and  dangerous  than 
it  would  be  on  a  straight  track,  like  the 
one  at  the  old  station  or  place  at  which  the 
appellant  proposed  to  erect  its  new  depot 
building.  The  undisputed  testimony  showed 
that  the  station  under  the  order  of  the 
Commission  would  be  located  on  a  curve 
on  the  track  of  appellant's  main  line  that 
was  1|  degrees.  There  was  much  testimony 
on  behalf  of  appellant  tending  to  show  that 
the  difficulty,  as  well  as  the  hazards,  of 
operating  the  trains  on  this  curve  would 
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be  greatly  increased;  that  if  the  station 
was  located,  according  to  the  order  of  the 
Commission,  on  the  branch  line  the  engine 
would  stand  upon  a  1  per  cent  grade,  which 
would  make  it  very  difficult  to  handle  long, 
heavy  trains,  whereas  at  the  old  station 
there  was  a  straight  track  on  the  main  line, 
and  the  grade  of  the  branch  line  was  of 
sufficient  distance  to  permit  the  proper 
handling  of  trains.  The  testimony  also 
tended  to  show^  that  if  the  appellant  under- 
took to  straighten  the  curvature  at  the 
station  under  the  order  of  the  Commission, 
and  to  reduce  the  grade  on  the  branch  line 
so  as  to  enable  it  to  properly  handle  the 
trains,  it  would  cost  about  $55,000.  It 
was  shown  that  a  larger  number  of  passen- 
ger trains  passed  through  Benton  than  any 
other  town  in  the  state  except  Little  Rock. 
This  was  because  of  the  numerous  passen- 
gers to  Hot  Springs.  It  was  shown  that 
an  effort  was  once  before  made  before  the 
Railroad  Commission  for  the  removal  of  the 
depot  from  its  prosent  location,  which  was 
unsuccessful,  and  likewise  an  unsuccessful 
effort  was  made  to  have  the  legislature  pass 
a  special  act  requiring  the  removal  of  the 
depot  from  its  present  location.  On  the 
other  hand,  there  was  testimony  tending 
to  show  that  the  site  where  the  station  is 
now  located  and  the  site  where  it  would 
be  located  under  the  order  of  the  Commis- 
sion were  so  nearly  identical  that  either 
would  make  a  good  location;  that  the  curve 
at  the  station  of  the  Rock  Island  Railroad 
at  Benton  was  greater  than  would  be  the 
curve  at  the  station  under  the  Commis- 
sion's order;  that  a  curve  is  objectionable 
if  sharp,  that  is,  if  over  4  degrees;  that 
while  it  is  preferable  always  to  have  the 
stations  located  on  a  straight  track,  never- 
theless appellant  had  quite  a  number  of 
stations  located  on  curves  of  1^  degrees. 
It  was  shown  that  the  appellant  owned  suffi- 
cient land  between  the  two  tracks  to  make 
a  straight  track  south  for  500  or  600  feet; 
that  it  had  room  to  straighten  its  tracks 
without  getting  off  its  right  of  way;  that 
from  the  old  station  it  had  522  feet  of 
straight  track;  that  it  had  plenty  of  room 
to  carry  the  straight  track  522  feet  south  of 
the  new  location.  It  was  shown  that  the 
cost  of  erecting  the  depot  building  at  the 
station  ordered  by  the  Commission  and  at 
the  old  station  where  the  depot  building 
had  been  burned  would  be  approximately 
the  same;  and  there  was  evidencei  tending 
to  show  that  the  convenience  to  the  people 
of  Benton  as  a  whole  would  be  far  greater 
at  the  station  ordered  by  the  Commission 
than  at  the  old  station,  and  that  the  danger 
and  difficulty  in  operating  trains  at  the 
station  as  ordered  by  the  Commission  would 
be   no   greater   than   at   the   old  location. 
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point  and  a  relocation  of  same  along  and 
upon  the  right  of  way  of  any  railway  in 
this  state,  is  sufficient  to  give  the  Commis- 
sion jurisdiction  to  act  in  the  premises, 
whether  the  exact  point  for  the  location  or 
establishment,  or  relocation,  of  the  depot 
or  station  is  precisely  designated  and  de- 
lined  or  not.  Here  "the  territory  sought 
to  be  affected"  was  the  city  of  Benton,  and 
the  petition  was  signed  by  more  than  the 
requisite  number  of  bona  fide  citizens  of 
that  territory.  This  was  such  a  petition 
as  the  statute  contemplates,  and  it  gives 
the  Commission  jurisdiction  of  the  subject- 
matter,  and  it  was  then  within  the  power 
of  the  Commission  to  discontinue  the  old 
station  and  establish  the  new  depot  along 
the  line  of  appellant's  railroad  at  any  point 
"within  the  territory  to  be  affected,"  which 
was  found  to  be  most  conducive  to  the  pub- 
lic welfare,  taking  into  consideration,  of 
course,  the  interests  of  the  railway  com- 
pany and  also  the  convenience  of  the  gen- 
eral public  that  was  to  be  subserved  by  the 
granting  of  the  petition.  It  cannot  be  said 
that  because  the  Commission  did  not  direct 
the  establishment  of  the  new  depot  at  the 
exact  point  described  in  the  petition,  it 
acted  without  a  petition,  and  therefore  had 
no  authority  to  make  the  order.  There 
was  a  petition  signed  by  more  than  the 
prescribed  number  of  bona  fide  citizens,  and 
it  was  requested  at  the  hearing  that  if  the 
Commission  did  not  see  fit  to  locate  the  new 
depot  at  the  site  designated  in  the  petition, 
that  it  be  placed  as  near  that  site  as  prac- 
tical. Every  requirement  of  the  law  was 
met  in  the  matter  of  the  petition. 

Third.  Appellant  contends  that  the  or- 
der under  review  is  unreasonable  and  in- 
valid because  taking  its  property  without 
due  process  of  law.  Appellant,  in  this 
connection,  says:  "The  effect  of  the  order 
is  to  destroy  the  value  of  the  property 
owned  by  it  and  to  compel  it  to  acquire  and 
improve  other  property  at  great  and  un- 
necessary expense,  without  any  proportion- 
ately compensative  advantage  to  the 
public." 

Appellant  was  g^ven  an  opportunity  to 
be  heard  before  the  Commission,  and  was 
heard.  The  Commission  had  before  it  the 
testimony  adduced  by  the  appellant,  show- 
ing the  difference  between  the  cost  of  re- 
building the  new  depot  and  the  necessary 
houses  and  the  arrangement  of  the  tracks 
at  the  place  designated  by  the  Commission, 
and  the  cost  of  rebuilding  and  rearranging 
the  tracks,  freight  houses,  etc.,  at  the  place 
of  the  old  station.  These  were  questions  of 
fact  addressed  to  the  Commission,  and  it 
could  serve  no  useful  purpose  to  set  out  in 
detail  and  discuss  the  evidence  bearing 
upon  these  issues.  The  difference  in  the 
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expense  of  establishing  and  maintaining  a 
station  at  the  point  designated  by  the  Com- 
mission is  greater,  as  shown  by  the  testi- 
mony of  witnesses  for  appellant,  than  the 
expense  of  building  a  new  depot  and  main- 
taining the  station  at  its  present  location, 
but  it  cannot  be  said  that  this  difference 
is  so  great  as  to  amount  to  a  confiscation 
of  appellant's  property.  The  difference  in 
the  cost  of  the  establishment  and  mainte- 
nance between  the  two  locations  is  not  so 
great  as  to  make  the  order  of  the  Commis- 
sion unreasonable  and  arbitrary.  This  was 
a  matter  addressed  primarily  to  the  Com^ 
mission,  and,  after  a  careful  consideration 
of  the  evidence  bearing  upon  this  issue,  we 
are  of  the  opinion  that  the  order  of  the 
Commission  was  not  arbitrary  and  unrea- 
sonable. 

However  much  we  may  differ  from  the 
finding  of  the  Commission,  upon  the  evi- 
dence in  this  record,  as  to  the  wisdom  and 
expediency  of  its  order,  on  account  of  the 
increased  cost  to  the  appellant  in  making 
the  necessary  expenditures  to  comply  with 
its  order,  nevertheless  a  fair  consideration 
of  all  the  testimony  adduced  on  this  issue 
does  not  convince  us  that  the  order  was 
arbitrary  and  unreasonable.  The  order  of 
the  Commission,  under  the  act,  and  the 
facts  adduced  by  this  record,  was  not  a 
taking  of  property  without  due  process  of 
law.  St.  Louis,  I.  M.  &  S.  R.  Co.  v.  State, 
99  Ark.  1,  136  S.  W.  938. 

Fourth.  It  is  next  contended  that  the 
order  was  unreasonable  in  requiring  the 
appellant  to  locate  its  depot. at  a  place 
where  its  main  line  will  be  upon  a  curve 
and  its  branch  line  upon  a  grade. 

In  Louisiana  &  A.  R.  Co.  v.  State,  85 
Ark.  12,  106  S.  W.  960,  we  said:  "When 
the  legislature  passes  a  special  act  requir- 
ing the  doing  of  a  certain  thing,  such 
as  the  establishment  and  maintenance  of  a 
station  at  a  given  place  by  a  railroad  cor- 
poration, there  may  be  a  judicial  question 
presented  whether  or  not  a  real  necessity 
exists  for  the  doing  of  the  thing  in  order  to 
reasonably  serve  the  public  convenience. 
It  is  a  question  primarily  for  legislative 
determination,  and  that  determination 
should  not  be  disturbed  by  the  court  unless 
the  power  has  been  exercised  arbitrarily 
and  without  reason.  In  other  words,  the 
legislative  determination  should  be  and  is 
conclusive  unless  it  is  arbitrary  and  with- 
out any  foundation  in  reason  and  justice. 
There  may  be  cases  where  the  power  is  exer- 
cised so  arbitrarily  and  unreasonably  that 
the  court  should  declare,  as  a  mattor  of 
law,  that  the  legislature  exceeded  its  power, 
and  that  the  legislative  determination 
should  be  disregarded." 

We  further  said:  "The  utmost  force  must 
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be  given  to  the  legislative  determination 
of  the  necessity  .for  a  station  and  the  rea- 
sonableness of  requiring  the  company  to 
erect  and  maintain  one.*' 

And  in  St.  Louis  Southwestern  R.  Co. 
V.  State,  97  Ark.  473,  134  S.  W.  970,  we 
held  (quoting  syllabus)  :  "The  legislature 
has  primarily  the  right  to  determine  wheth- 
er the  public  necessity  and  convenience  re- 
quire the  establishment  of  a  railway  depot 
at  a  given  point,  and  the  courts  will  not 
disturb  that  determination  unless  it  is 
clearly  shown  that  such  requirement  is  un- 
reasonable and  arbitrary." 

In  St.  Louis,  I.  M.  &  S.  R.  Co.  v.  State, 
supra,  the  court  had  under  consideration 
the  power  of  the  Railroad  Commission, 
under  this  statute,  to  order  the  construc- 
tion of  a  spur  track,  and  we  said:  "The 
legislature  had  the  right  to  require  the  con- 
struction of  this  spur  track,  and,  having 
it,  could  delegate  the  power  to  the  Railroad 
Commission,  as  it  has  done  by  said  act  of 
1007.  .  .  .  If  it  had  made  the  require- 
ment  directly  by  statute,  instead  of  con- 
ferring the  power  upon  the  Railroad  Com- 
mission to  make  it,  its  action  w^ould  have 
been  subject  to  judicial  review  only  as  be- 
ing so  arbitrary  and  unreasonable  as  to 
cause  it  to  be  void  for  want  of  power. 
.  .  .  The  order  of  the  Railroad  Commis- 
sion, made  under  the  authority  delegated  to 
it,  is  subject  to  like  review  for  the  same 
cause." 

These  principles  doubtless  were  in  the 
mind  of  the  chancery  court  when  passing 
upon  the  facts  on  the  issue  as  to  whether 
or  not  the  order  of  the  Commission  was 
so  arbitrary  and  unreasonable  as  to  render 
the  same  void.  The  court  was  correct  in  its 
conclusion.  It  cannot  be  said  that  the 
order  of  the  Commission  was  "arbitrary 
and  without  any  foundation  in  reason  ^nd 
justice.** 

Appellant  contends  that  the  order  was 
unreasonable  because  the  testimony  adduced 
br  it  showed  that  the  location  of  the  station 
under  the  order  of  the  Commission  was  on  a 
curve  on  the  main  line;  that,  being  on  a 
curve,  there  was  difficulty  in  starting  trains, 
in  coupling  the  cars,  and  in  seeing  signals, 
all  of  which  rendered  the  operation  of 
trains  far  more  difficult  and  dangerous  than 
it  would  be  on  a  straight  track,  like  the 
one  at  the  old  station  or  place  at  which  the 
appellant  proposed  to  erect  its  new  depot 
building.  The  undisputed  testimony  showed 
that  the  station  under  the  order  of  the 
Commission  would  be  located  on  a  curve 
on  the  track  of  appellant's  main  line  that 
was  1}  degrees.  There  was  much  testimony 
on  behalf  of  appellant  tending  to  show  that 
the  difficulty,  as  well  as  the  hazards,  of 
operating  the  trains  on  this  curve  would 
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be  greatly  increased;  that  if  the  station 
was  located,  according  to  the  order  of  the 
Commission,  on  the  branch  line  the  engine 
would  stand  upon  a  1  per  cent  grade,  which 
would  make  it  very  difficult  to  handle  long, 
heavy  trains,  whereas  at  the  old  station 
there  was  a  straight  track  on  the  main  line, 
and  the  grade  of  the  branch  line  was  of 
sufficient  distance  to  permit  the  proper 
handling  of  trains.  The  testimony  also 
tended  to  show  that  if  the  appellant  under- 
took to  straighten  the  curvature  at  the 
station  under  the  order  of  the  Commission, 
and  to  reduce  the  grade  on  the  branch  line 
so  as  to  enable  it  to  properly  handle  the 
trains,  it  would  cost  about  $55,000.  It 
was  shown  that  a  larger  number  of  passen- 
ger trains  passed  through  Benton  than  any 
other  town  in  the  state  except  Little  Rock, 
This  was  because  of  the  numerous  passen- 
gers to  Hot  Springs.  It  was  shown  that 
an  effort  was  once  before  made  before  the 
Railroad  Commission  for  the  removal  of  the 
depot  from  its  prosent  location,  which  was 
unsuccessful,  and  likewise  an  unsticcessful 
effort  was  made  to  have  the  legislature  pass 
a  special  act  requiring  the  removal  of  the 
depot  from  its  present  location.  On  the 
other  hand,  there  was  testimony  tending 
to  show  that  the  site  where  the  station  is 
now  located  and  the  site  where  it  would 
be  located  under  the  order  of  the  Commis- 
sion were  so  nearly  identical  that  either 
would  make  a  good  location;  that  the  curve 
at  the  station  of  the  Rock  Island  Railroad 
at  Benton  was  greater  than  would  be  the 
curve  at  the  station  under  the  Commis- 
sion's order;  that  a  curve  is  objectionable 
if  sharp,  that  is,  if  over  4  degrees;  that 
while  it  is  preferable  always  to  have  the 
stations  located  on  a  straight  track,  never- 
theless appellant  had  quite  a  number  of 
stations  located  on  curves  of  IJ  degrees. 
It  was  shown  that  the  appellant  owned  suffi- 
cient land  between  the  two  tracks  to  make 
a  straight  track  south  for  500  or  600  feet; 
that  it  had  room  to  straighten  its  tracks 
without  getting  off  its  right  of  way;  that 
from  the  old  station  it  had  522  feet  of 
straight  track;  that  it  had  plenty  of  room 
to  carry  the  straight  track  522  feet  south  of 
the  new  location.  It  was  shown  that  the 
cost  of  erecting  the  depot  building  at  the 
station  ordered  by  the  Commission  and  at 
the  old  station  where  the  depot  building 
had  been  burned  would  be  approximately 
the  same;  and  there  was  evidence  tending 
to  show  that  the  convenience  to  the  people 
of  Benton  as  a  whole  would  be  far  greater 
at  the  station  ordered  by  the  Commission 
tlian  at  the  old  station,  and  that  the  danger 
and  difficulty  in  operating  trains  at  the 
station  as  ordered  by  the  Commission  would 
be   no   greater   than   at  the   old   location. 
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Without  going  into  further  detail  concern- 
ing the  facts,  it  suffices  to  say  that  it  was 
shown  that  a  majority  of  the  Commission 
visited  the  location,  heard  the  testimony 
pro  and  con,  and,  after  making  a  thorough 
investigation  and  giving  the  parties  full 
opportunity  to  be  heard,  made  the  order 
now  challenged  by  the  appellant.  Under 
the  principles  already  announced  by  this 
court  as  to  the  power  delegated  by  the 
legislature  to  the  Commission,  we  are  of  the 
opinion  that  the  court  was  correct  in  hold- 
ing that  the  order  of  the  Commission,  under 
the  facts  adduced,  was  not  arbitrarv  and 
unreasonable. 

The  decree,  therefore,  dismissing  the  ap- 
pellant's complaint  for  want  of  equity,  is 
in  all  things  affirmed. 

Petition  for  rehearing  denied. 


AliABAAIA  SUPREME  COURT. 

RAILROAD  COMMISSION  OF  ALA- 
BAMA, Appt., 

V. 

ALABAMA    GREAT    SOUTHERN    RAIL- 
ROAD COMPANY  et  al. 

(185  Ala.  354,  64  So.  13.) 

Public  service  commission  —  order  — 
effect  In  court. 

1.  An  order  of  a  Railroad  Commission  re- 
quiring   construction    of    a   union    railroad 


station  under  authority  of  a  statute  requir- 
ing railroads  to  maintain  such  stations  when 
the  necessities  of  the  case  demand  it,  com- 
mensurate with  the  business  and  revenues 
of  the  company,  will  be  accepted  by  the 
court,  in  the  absence  of  evidence  to  the  con- 
trary, as  a  finding  that  the  situation  justi- 
fies it. 

Same   —   presumption     In     support    of 
rulings. 

2.  The  court  will,  in  the  absence  of  evi- 
dence to  the  contrary,  presume,  in  support 
of  an  order  by  a  Railroad  Commission 
directing  railroad  companies  to  procure  land 
within  certain  limits  and  construct  thereon 
a  union  station,  that  such  land  for  that 
purpose  can  be  obtained  within  the  pre- 
scribed  limits  at  a  reasonable  price. 

Carrier  —  union  station  —  powel^  to  re- 
quire. 

3.  Authority  to  require  the  abandonment 
of  present  facilities  is  included  in  a  grant 
of  power  to  a  Railroad  Commission  to  re- 
quire railroad  companies  to  maintain  a  un- 
ion station. 

Same  —  union  station  -*  police  power* 

4.  The  police  power  extends  to  requiring 
railroad  companies  entering  a  particular 
city  jointly  to  acquire  the  necessary  prop- 
erty and  construct  and  maintain  a  union 
passenger  station. 

Legislature  —  delegation  of  authority 
—  arbitrary  power. 

5.  Arbitrary  power  is  not  conferred  upon 
a  Railroad  Commission  by  granting  it  au- 
thority to  require  railroad  companies  with- 
in a  particular  city  to  construct  and  main- 
tain union  stations-  when  the  niecessities  of 


Note, -^  Power  to  require  estahliahmentther  providing  that,  on  completion  of  the 


of  union  st^ition. 

As  to  power  to  compel  change  of  location 
of  railroad  station,  sec  note  to  St.  Louis, 
I.  M.  &  S.  R.  Co.  V.  Bellamy,  ante,  91. 

Power  of  court  to  determine  location. 

The  determination  of  the  location  of  a 
union  station  has  in  one  case  been  held  with- 
in  the  jurisdiction  of  the  supreme  court. 

Thus,  in  Concord  &  M.  R.  Co.  v.  Boston 
&  M.  R.  Co.  67  N.  H.  464,  41  Atl.  263,  where 
all  parties  desired  the  erection  of  a  union 
station,  and  conceded  that  the  public  good 
required  it,  but  were  unable  to  agree  upon  a 
location,  in  the  absence  of  express  legisla- 
tion conferring  the  power  of  determining 
the  question,  it  was  held  that  the  supreme 
court  had  common-law  jurisdiction  to  de- 
termine the  location. 

Power  of  legislature  to  direct  construction 
of  union  stations. 

In  Worcester  v.  Norwich  &  W.  R,  Co.  109 
Mass.  103,  the  act  of  3871,  chap.  343,  pro- 
viding that  several  railroads  should  unite  in 
a  union  passenger  station  to  be  located  on 
one  of  two  designated  sites,  the  precise 
location    to    be    selected    by    commissioners 


appointed  by  the  supreme  court,  and  fur-  [  it  is  practicable  and  feasible  for  such  rail- 
L.R.A.1916D.  * 


union  station,  two  of  the  railroads  should 
discontinue  their  old  locations,  was  held 
to  be  a  reasonable  exercise  of  the  power 
reserved  by  the  legislature  to  alter,  repeal, 
or  amend  the  charters  of  the  corporations. 
And  this  right  to  alter  or  amend  was  held 
absolute,  and  it  was  accordingly  held  immar- 
terial  whether  or  not  the  railroads  consent- 
ed to  the  act.  As  all  the  raih'oads  con- 
cerned in  Worcester  v.  Norwich  &  W.  R. 
Co.  supra,  had  a  terminus  in  the  city,  where 
they  were  ordered  to  unite  in  a  union  sta- 
tion, the  court  stated  that  it  was  unneces- 
sary to  consider  the  contention  that  the  act 
implied  a  power  in  the  legislature  to  require 
a  railroad  corporation  to  extend  its  track 
to  the  state  line  in  any  direction. 

Power  of  legislature  to  authorize  Commis- 
sion to  direct  construction  of  union 
depots. 

Generally  as  to  delegation  by  legislature 
of  power  to  regulate  carriers,  see  note  to 
State  v.  Atlantic  Coast  Line  R.  Co.  32 
L.R.A.(N.S.)   639. 

It  has  been  held  that  an  act  providing 
that  where  two  or  more  railroads  reach  a 
city  or  town  it  shall  be  the  duty  of  thi» 
Railroad  Commission  to  ascertain  whether 
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the  case,  in  its  judgment,  require  it,  so  as 
to  make  the  statute  unconstitutional. 

Carrier  —  provision   for  union  station 

—  effect  of  receivership. 

6.  That  a  railroad  company  is  in  posses- 
sion of  receivers  does  not  take  it  out  of  the 
operation  of  a  statute  providing  that  rail- 
road companies  may  be  required,  under  pen- 
alty, to  construct  and  maintain  union  sta- 
tions, although  the  order  must  be  executed 
by  the  receivers,  and  the  statute  is  not  made 
expressly  applicable  to  them,  where,  by  stat- 
ute, a  railroad  company  includes  any  person 
operating  a  railroad. 

Receiver  —  obeying  state  laws  —  con- 
structing: union  depot. 

7.  A  requirement  under  statutory  author- 
ity that  a  union  depot  be  constructed  by 
several  railroads,  one  of  which  is  in  posses- 
sion of  receivers,  is  within  the  operation  of 
the  Federal  statute  requiring  receivers  ap- 
pointed by  Federal  courts  to  obey  the  valid 
laws  of  the  states  in  which  the  property 
under  their  control  is  located. 

Same  -*  suit  —  previous  leave  of  court 

—  necessity. 

8.  Previous  leave  of  court  is  not  neces- 
sary to  the  maintenance  of  a  mandamus  pro- 
ceeding to  compel  receivers  of  a  railroad 
to  obey  an  order  requiring  it  to  join  with  I 
other  roads  in  the  construction  and  main- 
tenance of  a  union  depot,  in  view  of  the 
Federal  statute  providing  that  every  re- 
ceiver appointed  by  a  Federal  court  may  be 
sued  in  respect  of  any  act  or  transaction  of 
his  in  carrying  on  the  business  connected 
with  the  property  in  his  care,  w^ithout  pre- 
vious leave  of  court. 


Carrier  —  union  station  —  order  fixing; 
locality  —  definiteneHs, 

9.  An  order  of  a  Railroad  Commission  re- 
quiring the  construction  and  maintenance 
of  a  union  depot  by  several  railroad  com- 
panies is  not  invalid  in  not  fixing  the  exact 
spot  whore  it  is  to  be  located,  if  the  general 
location  is  designated. 

Same   —   plans     and     specifications   -* 
necessity  of, 

10.  An  order  of  a  Railroad  Commission 
requiring  the  construction  of  a  union  depot 
is  not  invalid  because  it  does  not  furnish 
the  plans  and  specifications. 

(June  30,  1913.) 

APPEAL  by  the  Commission  from  a  judg- 
ment of  the  City  Court  of  Birmingham 
sustaining  a  demurrer  to  a  petition  for  a 
writ  of  mandamus  to  compel  defendants  to 
unite  in  the  construction  of  a  union  pas- 
senger station.    RcA'crsed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Estes,  Jones,  &  Welch,  for 
appellant: 

Acts  in  pari  materia  are  to  be  construed 
and  read  together  as  one  act. 

Territory  ex  rel.  Hawkins  v.  Wingfield,  2 
Ariz.  305,  15  Pac.  139;  People  ex  rel.  Frick 
V.  Jackson,  30  Cal.  427;  Chandler  v.  Lee,  1 
Idaho,  349;  Nazareth  Literary  &  Ben.  Inst. 
V.  Com.  14  B.  Mon.  266. 

Acts  passed  at  the  same  session,  or  even 
at  different  sessions,  as  to  the  same  subject- 
matter,  should  be  construed  together,  and 


roads  to  use  a  union  station,  and  that  if 
the  Commission  finds,  upon  investigation, 
that  it  is  practicable  for  them  to  join  in  the 
construction  and  use  of  such  a  station,  to 
give  notice,  and  after  investigation  and 
public  hearing  require  them  to  construct 
and  maintain  such  a  station,  but  providing 
that  it  must  appear  to  the  Commission  that 
the  construction  and  maintenance  of  such  a 
station  is  just  and  reasonable  to  the  rail- 
road companies,  and  demanded  by  the  pub- 
lic interest, — does  not  delegate  to  the  Com- 
mission power  to  enact  a  law  requiring 
railroads  to  build  union  depots,  but  merely 
leaves  to  the  Commission  the  determination 
of  the  existence  of  facts  upon  which  the 
law  becomes  applicable.  State  v.  St.  Louis 
Southwestern  R.  Co.  —  Tex.  Civ.  App.  — , 
165  S.  W.  491;  Gulf,  C.  &  S.  F.  R.  Co.  v. 
State,  —  Tex.  Civ.  App.  — ,  167  S.  W.  192. 

And  such  act  is  not  invalid  on  th^  ground 
that  it  deprives  the  railroads  of  their  prop- 
erty without  due  process  of  law,  or  that  it 
denies  them  the  equal  protection  of  the  law, 
since,  before  any  action  can  be  taken  by  the 
Commission  after  determining  that  it  is 
practicable  for  the  companies  to  use  a  joint 
station,  it  is  made  incumbent  upon  it  to 
give  notice  to  the  companies,  after  which 
an  investigation  and  public  hearing  follow. 
Gulf,  C.  &  S.  F.  R.  Co.  v.  State,  supra. 

Neither  is  the  act  invalid  on  the  ground 
LR.A.3915D. 


that  it  invests  the  Commission  with  power, 
at  their  option,  to  enforce  or  not  to  enforce 
the  statute,  since  it  merely  places  upon  the 
Commission  the  duty  of  ascertaining  wheth- 
er or  not  such  facts  exist  at  any  particular 
place  as  would  authorize  it  to  act.    Ibid. 

And  it  has  been  held  within  the  legisla- 
tive power  to  enact  a  statute  directing  a 
Corporation  Commission  to  require,  when 
practicable  and  when  the  necessities  of  the 
case  in  the  judgment  of  the  Commission  de- 
mand it,  any  two  or  more  railroads  enter- 
ing a-  city  or  town  to  have  a  common  or 
inion  station,  and  to  unite  in  the  joint  ex- 
I)ense  of  erecting,  constructing,  and  main- 
taining such  union  station,  and  conferring 
the  power  of  eminent  domain  on  railroads 
ordered  to  construct  such  depots,  but  pro- 
viding that  the  act  should  not  be  construed 
as  authorizing* the  Commission  to  require 
the  construction  of  union  depots  where  the 
companies  have  separate  depots  which,  in 
the  opinion  of  the  Commission,  arc  adequate 
and  convenient,  and  offer  suitable  accommo- 
dation for  the  traveling  public.  Dewey  v. 
Atlantic  Coast  Line  R.  Co.  142  N.  C.  302, 
55  S.  E.  292. 

The  Railroad  Commission  v.  Alabama 
Northern  R.  Co.  182  Ala.  357,  62  So.  749, 
where  the  Constitution  conferred  the  power 
on  the  legislature  "of  regulating  railroad 
freight  and  passenger  tariffs,  the  locating 
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the  whole  statutes  and  every  part  of  them 
should  be  looked  to. 

26  Am.  &  Eng.  Enc.  Law,  2d  ed.  620-624; 
Red  Rock  v.  Henry,  106  U.  S.  596,  27  K  ed. 
251,  1  Sup.  Ct.  Rep.  434;  United  States  v. 
Walker,  22  How.  299,  16  L.  ed.  382;  Fussell 
V.  Gregg,  113  U.  S.  550,  28  L.  ed.  993,  5 
Sup.  Ct.  Rep.  631;  36  Cyc.  1151;  Lehman 
V.  Robinson,  59  Ala.  219;  Crawford  v. 
Tyson,  46  Ala.  299;  Barr  v.  Weaver,  132 
Ala.  212,  31  So.  488. 

It  was  proper  to  join  the  receivers  and 
the  railroad  companies  of  which  they  were 
receivers,  as  parties  defendant  in  the  man- 
damus proceedings. 

Ft.  Dodge  V.  Minneapolis  &  St.  L.  R.  Co. 
87    Iowa,    389,    54   N.    W.   243;    Horton   v. 


Southern  R.  Co.  173  Ala.  231,  55  So.  531, 
Ann.  Cas.  1914A,  685. 

Receivers  appointed  by  any  United  States 
court,  or  by  the  terms  of  the  statutory  laws 
of  this  state  as  to  the  regulation  of  trans- 
portation companies,  are  delivered  into  the 
hands  and  control  of  the  Railroad  Commis- 
sion of  the  state;  and  as  such,  are  bound 
to  comply  with  all  reasonable  orders,  regu- 
lations, and  directions  of  the  Railroad  Com- 
mission. 

Erb  V.  Morasch,  177  U.  S.  584,  44  L.  ed. 
897,  20  Sup.  Ct.  Rep.  819;  Felton  v.  Acker- 
man,  9  C,  C.  A.  457,  22  U.  S.  App.  154, 
61  Fed.  225;  United  States  v.  Harris,  177 
U.  S.  305,  44  L.  ed.  780,  20  Sup.  Ct.  Rep. 
609. 


and  building  of  passenger  and  freight  de- 
pots," and  the  legislature  had  passed  stat- 
utes requiring  railroads  on  the  order  of  the 
Railroad  Commission,  to  provide,  construct, 
and  maintain  adequate  depots,  and  also  au- 
thorizing the  Commission  to  order  the  con- 
struction and  maintenance  of  union  stations 
when  necessary,  the  court  said;  "It  may  be 
that  the  Constitution  does  not  in  words 
mention  a  imion  depot  or  provide  for  the 
relocation  of  depots,  but  the  right  to  locate 
means  the  right  to  relocate  or  change  an  ex- 
isting location  to  meet  the  necessities  or 
exigencies  of  business  development,  or 
changes  in  the  tide  and  course  of  travel  or 
business  centers.  The  right  to  locate  also 
carries  the  right  to  locate  a  passenger  depot 
for  different  roads  at  the  same  place  or 
point,  if  the  public  convenience  requires  it; 
the  facilities  required  being  in  keeping  with 
the  financial  ability  of  the  road  to  main- 
tain them,  so  that  the  same  is  not  an 
unreasonable  burden  upon  the  railroads 
affected  thereby.  Certainly  the  statutes  in 
question  are  not  only  sanctioned  by  the 
Constitution,  but  would  no  doubt  be  within 
the  legislative  province,  if  not  expressly  au- 
thorized by  the  Constitution,  as  the  Con- 
stitution does  not  prohibit  the  exercise  of 
police  regulation  over  public  carriers,  and 
the  legislature  can  do  all  things  not  pro- 
hibited by  state  or  Federal  Constitutions." 
In  Railroad  Commission  v.  Alabama 
Northern  R.  Co.  supra,  it  was  held  that  a 
part  of  a  section  authorizing  railroad  com- 
missioners to  apportion  the  cost  of  erecting 
upon  passenger  stations  between  the  differ- 
ent roads,  and  to  compel  a  joint  ownership 
of  the  property  regardless  of  the  wishes 
of  the  roads,  might  be  stricken  out  as 
unconstitutional,  and  still  leave  the  re- 
mainder of  the  section,  authorizing  the  com- 
missioners to  require  the  erection  of  union 
depots  when  practicable,  valid. 

Powers  of  commissioners  generally. 

The  legal  presumption  is  that  the  orders 
of  a  board  created  for  the  purpose  of  carry- 
ing a  law  into  execution  are  reasonable, 
and  that  they  were  made  upon  proper  evi- 
dence and  are  valid;  and  it  will  accord- 
ingly be  presumed  that  an  order  of  a  Rail- 
L.R.A.1916D. 


road  Commission  directing  several  railroads 
to  acquire  a  site  and  erect  a  union  sta- 
tion is  based  on  a  fmding  by  the  Com- 
mission that  the  situation  was  such  as  to 
justify  the  making  of  the  order.  Railroad 
Comnfission  v.  Alabama  Northern  R.  Co. 
182  Ala.  357,  62  So.  749. 

In  determining  the  reasonableness  of  an 
order  of  the  Railroad  Commission  requiring 
several  railroads  to  construct  a  union  sta- 
tion, the  needs  and  accommodations  of  the 
public  and  the  effect  it  will  have  upon  the 
property  rights  of  the  railroads,  while  not 
the  sole,  are  the  paramount,  questions  for 
consideration.     Ibid. 

Statutes  granting  railroad  commission- 
ers power  to  require  railroads  to  build  un- 
ion depots  carry  with  them  by  implication 
every  power  necessary  to  the  accomplish- 
ment of  the  object,  including  the  power  to 
select  sites  for  union  depots  where  the  rail- 
roads fail  or  refuse  to  do  so,  and  to  make 
such  changes  in  their  lines  and  routes  as 
are  necessary  to  accomplish  the  purpose 
designed,  etc.  Dewey  v.  Atlantic  Coast 
Line  R.  Co.  142  N.  C.  392,  55  S.  E.  292: 
Grinin  v.  Southern  R.  Co.  150  X.  C.  312, 
64  S.  E.  16;  Missouri,  0.  &  G.  R.  Co.  v. 
State,  29  Okla.  640,  319  Pae.  117;  State  v. 
St.  Louis  Southwestern  R.  Go.  —  Tex.  Civ. 
App.  — ,  IGo   S.  W.  491. 

In  Railroad  Commission  v.  Alabama 
Northern  R.  Co.  182  Ala.  337,  62  So.  749, 
it  was  held,  under  §  5543,  of  the  Code  of 
1907,  authorizing  the  commissioners  to 
require  railroads  to  maintain  adequate  de- 
pots and  adetjuate  buildings  for  the  ac- 
commodation of  passengers,  that  the  com- 
missioners had  the  power  to  designate  the 
location  of  stations,  and  the  right  to  say 
to  different  railroads  entering  a  town  that 
they  should  use  the  same  point  for  their 
passenger  stations,  it  being  held  that  al- 
though union  depots  were  not  mentioned, 
yet  the  act  authorized  the  Commission  to 
require  the  maintenance  of  ''adequate'*  de- 
pots, and  depots  not  properly  located  would 
not  l)e  adequate. 

In  Dcwcv  V.  Atlantic  Coast  Line  R.  Co. 
142  N.  C.'392,  65  S.  E.  292,  it  was  held 
that  the  position  that  the  Commission  was 
only  empowered  by  statute  to  order  the  use 
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Under  a  statute  conferring  authority  on 
the  Railroad  Commission  to  order  and  re- 
quire the  establishment  of  a  union  station, 
by  railroads  entering  a  city,  they  impliedly 
have  the  power  to  do  everything  reasonably 
necessary  to  execute  the  order. 

Griffin  v.  Southern  R.  Co.  160  N.  C.  312, 
64  S.  E.  16 ;  Speed  v.  Cooke,  57  Ala.  209. 

Where,  by  statute,  the  establisliing  of  sta- 
tions, their  location,  maintenance,  etc.,  are 
conferred  on  the  Commission,  their  orders 
will  not  be  disturbed  unless  clearly  erro- 
neous. 

33  Cyc.  143  et  scq. 

Messrs.  R.  C.  Brickell,  Attorn ev  Gen- 
eral,  T.  H.  Seay,  and  W.  L.  Martin,  As- 
sistant Attorneys  General,  also  for  appellant. 


Messrs.  A.  G.  Smith,  E.  D.  Smith,  J.  T. 
Stokely,  Tillman,  Bradley,  &  Morrow, 
and  IS.  li.  All,  for  appellees: 

Under  the  common  law  it  was  not  the 
duty  of  a  common  carrier  to  furnish  depots 
for  its  patrons.  Therefore,  any  laws  which 
may  be  passed  respecting  the  building  of 
depots  would  be  in  derogation  of  the  com- 
mon law,  and  must  be  strictly  construed. 

Nashville,  C.  &  St.  L.  R.  Co.  v.  State, 
137  Ala.  439,  34  So.  401;  Page  v.  Louis- 
ville &  N.  R.  Co.  129  Ala.  232,  29  So.  676. 

The  right  to  use  and  occupy  a  depot 
which  is  already  built  is  as  much  a  prop- 
erty right  as  the  title  to  the  ground  on 
which  the  depot  is  built;  and  any  law  which 
would  deprive  a  railroad  company  of  such 


of  union  stations  when  the  railroads  could 
connect  on  the  right  of  way  aa  al treaty  laid 
out  was  too  restricted,  and»  the  rexoed^. 
was  held  to  apply  to  all  tile  towns  and 
cities  in  the  state  where,  in  the  legal  dis- 
cretion of  the  commissioners,  the  move 
'was  practicable,  the  convenience  of  the 
traveling  public  required  it,  and  the  exist- 
ing facilities,  in  the  judgment  of  the  com- 
missioners, were  inadequate. 

The  question  involved  in  North  Carolina 
ex  rel.  Corporation  Commission  v.  Seaboard 
Air  Line  &  S.  R.  Co.  161  N.  C.  270,  was  as 
to  the  admissibility  of  certain  evidence. 
It  appears  in  that  case,  however,  that  a 
statute  was  in  force  empowering  the  Cor- 
poration Commission  to  direct  the  estab- 
lishment of  union  stations  when  practicable 
and  the  necessities  of  the  case  required  it, 
and  the  court  stated  that  railroads  might 
be  compelled  to  unite  in  erecting  and  main- 
taining such  stations  commensurate  with 
the  business  and  revenues  of  the  companies, 
and  on  such  terms  as  the  Commission 
should  prescribe,  where  the  establishment 
of  such  a  station  was  found  practicable 
and  necessary  by  the  Commission. 

The  power  of  the  Corporation  Commis- 
sion to  designate  the  location  of  a  union 
station  which  would  do  away  with  a  former 
station  was  apparently  recognized  in  Mis- 
souri, K.  &  T.  R.  Co.  V.  State,  38  Okla. 
401,  133  Pac.  36,  subject,  however,  to  its 
being  reasonable.  The  location  selected 
by  the  Commission  in  that  case  was  held 
unreasonable  on  the  ground  that  the  evi- 
dence showed  that  it  would  increase  the 
hazard  to  life  and  limb  of  employees  and 
patrons  of  the  railroad,  the  court  holding 
that  this  was  a  paramount  consideration 
in  selecting  a  location. 

In  Missouri,  K.  &  T.  R.  Co.  v.  State, 
supra,  it  was  held  that  the  finding  of  the 
Commission  that  the  old  depot  at  the  city  in 
question  was  entirely  inadequate,  and  that 
the  population  of  the  city,  its  importance 
as  a  business  center,  and  the  passenger 
business  of  the  roads,  and  their  receipts  at 
that  point,  justified  a  union  depot  of  the 
character  required  by  the  commission's 
order,  was  sustained  by  the  evidence. 

Under  a  legislative  act  requiring  the 
L.R^.1916D. 


railroad  companies  whose  tracks  enter  Mo- 
bile to  provide  for  the  location  and  con- 
fetructioji^pf  a  union  passenger  station,  and 
giving  the  Railroad  Commission^  power  to 
orden  thfe,  exact  Xon^^ii^it  ^n<\  Co?iaiir,uotion 
of  the  union  station^  and  p^escriue  the 
rules,  charges,  etc.,  upon  which  the  com- 
panies should  use  it,  in  the  event  of  their 
failure  to  agree,  and  further  directing  all 
railroads  entering  the  city  to  stop  their 
passenger  trains  at  the  union  depot,  it  has 
been  held  that  the  only  authority  granted 
to  the  Commission  was  to  order  a  union 
station  to  be  constructed  by  all  the  rail- 
roads entering  the  city;  and  consequently 
that  an  order  of  the  Commission  placing 
the  burden  of  sharing  the  expense  of  main- 
taining a  union  station  constructed  by  a 
private  company  upon  but  three  of  the  four 
railroads  entering  the  city  was  invalid  and 
a  violation  of  the  14th  Amendment.  Louis- 
ville &  N.  R.  Co.  V.  Railroad  Commission, 
191  Fed.  757. 

Effect  of   loss   of   old    site. 

It  has  been  held  that  so  long  as  a  rail- 
road Commission  acted  within  the  power 
conferred  upon  it  by  statute  authorizing 
it  to  require  two  or  more  railroads  entering 
a  town  to  erect  a  union  station  when  prac- 
ticable, its  orders  in  exercising  the  police 
power  of  the  state  were  not  violative  of  the 
provisions  of  the  state  or  Federal  Consti- 
tution relating  to  the  taking  of  property 
without  due  process  of  law,  although  a 
railroad  might  lose  tlie  use  of  its  old  build- 
ing, or  the  use  of  a  lot  as  a  location  for  its 
passenger  depot,  since  it  was  held  that  the 
company  acquired  the  lot  and  erected  the 
building  with  full  knowledge  of,  and  sub- 
ject to,  the  police  power  of  the  state. 
Railroad  Commission  v.  Alabama  Northern 
R.  Co.  supra. 

In  Missouri,  O  &  G.  R.  Co.  v.  State,  29 
Okla.  640,  119  Pac.  117,  it  was  held  that 
neither  article  5  of  the  Constitution  of  the 
United  States  nor  §§  23  and  24  of  the  Con- 
stitution of  Oklahoma,  which  deny  the 
right  of  anyone  to  take  private  property 
for  private  or  public  use  without  just  com- 
pensation, nor  §  1  of  article  14,  which  pro- 
vides that  no  state  shall  make  or  enforce 
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property  without  any  compensation  what- 
ever would  be  unconstitutional  and  void,  in 
that  it  would  be  denying  the  railroads  the 
constitutional  right  of  due  process  of  law 
and  the  equal  protection  of  the  law. 

Atlantic  Coast  Line  R.  Co.  v.  North  Caro- 
lina Corp.  Commission,  206  U.  S.  1,  51 
L.  ed.  033,  27  Sup.  Ct.  Rep.  585,  11  Ann. 
Cas.  398. 

The  Railroad  Commission  has  no  author- 
ity to  add  anything  to  §  5545  of  the  Code, 
or  to  extend  the  provisions  of  that  statute 
so  as  to  make  it  cover  things  which  the 
language  of  the  statute  itself  does  not  cover. 

Nashville,  C.  &  St.  L.  R.  Co.  v.  State,  137 
Ala.  439,  34  So.  401;  Page  v.  Louisville  & 
N.  R.  Co.  129  Ala.  232,  29  So.  678;  United 
States  V.  Wiltbergcr,  5  Wheat.  76,  5  L.  ed. 
37;  State  ex  rel.  Ellis  v.  Atlantic  Coast 
Line  R.  Co.  51  Fla.  578,,40^So.  <&;§;"  State' 


V.  Yazoo  &  M.  Valley  R.  Co.  87  Miss.  679, 
40  So.  263. 

Actions  against  receivers  cannot  be 
brought  without  prior  leave  having  been 
secured  from  the  court  administering  the 
estate. 

Morse  v.  Tackaberry,  —  Tex.  Civ.  App. 
— ,  134  S.  W.  273;  Kerr,  Kocoivers,  2d  ed. 
pp.  196  et  seq.;  J.  I.  Case  Plow  Works  v. 
Finks,  26  C.  C.  A.  40,  52  U.  S.  App.  253, 
81  Fed.  529;  Buckhaniion  &  N.  R.  Co.  v. 
Davis,  68  C.  C.  A.  345,  135  Fed.  707;  Cen- 
tral Trust  Co.  V.  East  Tennessee,  V.  &  G. 
R.  Co.  59  Fed.  523;  Central  Trust  Co.  v. 
Wheeling  &  L.  E.  R.  Co.  189  Fed.  82;  Comer 
V.  Felton,  10  C.  C.  A.  28,  22  U.  S.  App. 
313,  61  Fed.  731;  Harmon  v.  Best,  174  Ind. 
323,  91  N.  E.  19;  High,  Receivers,  4th  ed. 
p.  541,  §  395a;  Galveston,  H.  &  H.  R.  Co. 
V.  Penne^tfi^f,  —  Tex.  Civ.  App.  — -,  126 
S..W^fi51:   SJmith  v.  St.  Louis  &  S.  F.  R. 


any  l^v  tlenyirtg  tcf  ^ny  ^i^^orf  •witlMn  'its 
jurisdif  tii'n*  tlic  Cqxidl  protection  of  the  law, 
were  violated  by  an  act  of  the  legislature 
requiring  railroads  to  make  such  physical 
connections,  etc.,  as  ordered  by  the  Cor- 
poration Commission,  and  making  it  the 
duty  of  such  Commission  to  investigate  all 
complaints  in  reference  to  physical  con- 
nections, and  require  railroads  to  estab- 
lish and  maintain  union  depots;  nor  by  an 
order  of  the  Commission,  in  pursuance  of 
the  power  conferred  upon  it,  requiring  three 
railroads  to  unite  in  operating  a  union 
station  at  a  specified  point,  where  it  ap- 
peared that  the  railroad  company  object- 
ing to  the  validity  of  such  order  was  incor- 
porated under  the  laws  of  the  state  prior 
to  the  passage  of  the  act.  And  this  was 
held  to  be  true  although  the  railroad  had 
acquired  a  right  of  way  in  the  town,  and 
certain  citizens  had  agreed  to  give  it  a 
bonus  of  $10,000  to  build  a  station  on  a 
site  other  than  that  designated  for  the 
location  of  the  union  station,  and  it  had 
purchased  the  site  so  agreed  upon,  and  al- 
though the  order  would  compel  the  aban- 
donment of  its  right  of  way  and  station 
grounds,  and  the  running  of  the  road 
througli  two  elevators,  and  the  grading  of 
an  additional  roadbed,  and  necessitate  a 
curve  in  its  track  so  acute  as  to  cause 
a  delay  in  handling  trains,  all  at  a  cost 
of  not  less  than  $50,000,  which  it  appeared, 
however,  would  be  partly  compensated  for 
by  the  fact  that  the  expense  of  the  company 
in  maintaining  its  part  of  the  union  depot 
would  be  less  than  that  of  maintaining 
an  independent  depot.  It  was  held  that 
such  act  and  the  order  in  pursuance  there- 
of were  just  and  reasonable  and  valid, 
either  as  an  exercise  of  the  police  power, 
or  as  a  reasonable  exercise  of  the  reserve 
power  of  tlie  legislature  to  amend  or  repeal 
the  corporation's  charter. 


quiring  the  establishment  and  maintenance 
of  a  union  station  by  three  railroads,  to  be 
located  on  the  old  site  of  the  station  of 
one  of  them,  that  the  company  owning  the 
location  refuses  to  sell  any  interest  in  its 
location  to  the  other  companies,  since  they 
have  the  right  to  acquire  such  interest  as 
they  need  by  condemnation  proceedings,  un- 
der Rev.  Stat.  1911,  art.  6504,  although 
that  act  does  not  specifically  mention  un> 
ion  stations,  since  its  provisions  apply  to 
all  depots  permitted  or  required  by  law. 
State  V.  St.  Louis  Southwestern  R.  Co.  — 
Tex.  Civ.  App.  — ,  165  S.  W.  491. 

Necessity  that  exact  location  be  fixed. 

In  Oulf,  C.  &  S.  F.  R.  Co.  v.  State,  — 
Tex.  Civ.  App.  — ,  167  S.  W.  192,  an  order 
of  the  Railroad  Commission,  acting  under 
articles  0695  and  6696,  of  the  Revised 
Statutes  of  1911,  directing  the  erection  of 
a  union  depot  "to  be  located  so  as  to  best 
serve  the  purpose  for  which  it  is  intended,"* 
was  upheld  as  against  the  objection  that 
it  was  too  vague  and  indefinite  to  be  com- 
plied with,  in  that  it  did  not  designate 
the  location  of  the  depot,  and  failed  to 
state  the  character  of  the  building  re- 
quired, the  court  remarking  that  the  (Com- 
mission under  the  statute  had  a  right  to 
determine  for  itself  the  location  and  cliar- 
acter  of  the  building,  but  that  it  was  per- 
missible for  it  to  leave  these  matters  of 
detail  to  the  railroads. 

Requiring  change  of  line,  delay  in  schedule, 

etc. 


Effect  of  difliculty  of  acquiring  new  site. 

It  is  no  objection  to  the  enforcement  of 
an  order  of  the  Railroad  Commission  re- 
L.R.A.1916D. 


In  Louisville  &  N.  R.  Co.  v.  Railroad 
Commission,  191  Fed.  757,  an  order  re- 
quiring the  entrance  of  all  complainant's 
passenger  trains  into  a  union  passenger 
depot  was  held  unreasonable  and  violative 
of  the  interstate  commerce  clause,  and  as 
taking  property  for  public  use  without  com- 
pensation, upon  facts  stated  in  a  complaint 
in  a  suit  to  enjoin  the  enforcement  of  the 
order,  and  admitted  by  the  demurrer,  that 
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Co.  151  Mo.  391,  48  L.R.A.'368,  52  S.  VV. 
378. 

Section  5545  of  the  Code  of 'Alabama  is 
not  applicable  to  receivers  operating  rail- 
road property.  * 

United  States  v.  Harris,  177  U.  S.  305, 
44  L.  ed,  780,  20  Sup.  Ct.  Rep.  609 ;  United 
States  V.  Sheldon,  2  Wheat.  119,  4  L.  cd. 
199;  Grooms  v.  Uannon,  59  Ala.  510;  Ex 
parte  Charles,  106  Ala.  203,  18  So.  73; 
Jarratt  v.  McCabe,  75  Ala.  325;  Southwest- 
ern Bldg.  &  L.  Asso.  V.  Rowe,  125  Ala.  491, 
28  So.  484;  Soutliern  Bldg.  &  L.  Asso.  v. 
McCants,  120  Ala.  616,  25  So.  8;  Scott  v. 
Field,  75  Ala.  419;  Greek-American  Produce 
Co.  V.  Illinois  C.  R.  Co.  4  Ala.  App.  377; 
National  Bldg.  &  L.  Asso.  v.  Cheatham,  137 
Ala.  395,  34  So.  383. 

Not  only  would  it  be  arbitrary  and  un- 
reasonable to  compel  the  defendants,  or 
either   of  them,  having  adequate   facilities 


for  the  transaction  of  its  business  and  the 
accommodation  of  the  traveling  public  in  a 
city  where  the  local  revenues  were  small, 
to  unite  in  the  construction  of  a  passenger 
station  to  be  used  jointly,  but  it  would  be 
in  violation  of  the  United  States  constitu- 
tional provision  against  deprivation  of 
property  without  due  process  of  law.    (  ^ 

Atlantic  Coast  Line  R.  Co.  v.  North  Caro- 
lina Corp.  Commission,  206  U.  S.  1,  51  L. 
ed.  933,  27  Sup.  Ct  Rep,  585,  11  Ann.  Cas. 
398. 

de  GrafiTenrled,  J.  delivered  the  opin- 
ion of  the  court: 

We  quote  the  following  propositions 
which,  in  our  opinion,  exert  a  controlling 
influence  upon  the  questions  presented  by 
this  record: 

A,  "Whenever  the  validity  of  an  act  is 
challenged    upon    the    ground    that    it    is 


the  complainant  operated  a  railroad  over 
intervening  states;  that  it  had  a  passenger 
station  in  the  city  of  Mobile,  and  operated 
through  that  city  more  passenger  trains 
than  the  other  three  roads  combined;  that 
it  was  under  contract  to  transport  the 
mails;  that  much  the  greater  number  of 
passengers  on  its  trains  were  through  pas- 
sengers, and  there  was  little  exchange  of 
passengers  between  complainant  and  the 
other  roads  entering  the  city,  due  to  the 
fact  that  the  other  roads  terminated  there; 
that  the  change  would  require  it  to  diverge 
from  its  main  line  about  2,800  feet;  that 
its  trains  would  be  required  to  operate 
over  the  lines  of  another  company  around 
curves,  necessitating  a  delay  of  over  30 
or  40  minutes,  or  it  would  be  required,  at 
an  expense  of  $50,000,  to  build  a  track 
across  the  yards  of  another  railroad,  which 
would  result  in  rendering  the  schedule 
luieertain. 

In  Worcester  v.  Norwich  &  W,  R.  Co.  109 
Mass.  103,  it  was  held  no  objection  to  an 
act  directing  several  railroads  to  construct 
a  union  station  that  it  required  the  rail- 
roads to  extend  their  tracks,  and  to  exercise 
the  right  of  eminent  domain,  and  incur 
additional  expense. 

Matters  open  to  objection  by  railroads. 

A  railroad  which  is  merely  ordered  to 
enter  and  use  a  union  station  after  it  is 
erected  by  another  road  cannot,  in  an 
action  to  Enjoin  the  enforcement  of  the 
Commission's  order,  avail  itself  of  an  ob- 
jection that  a  part  of  a  street  is  included 
in  the  location  selected,  since  this  is  a  mat- 
ter between  the  company  ordered  to  con- 
struct the  station  and  the  public.  Railroad 
Commission  t.  Alabama  Northern  R.  Co. 
182  Ala.  357,  62  So.  749. 

Neither  can  a  railroad  complain  that  a 
statute  is  unconstitutional  on  the  ground 
that  it  authorizes  the  Railroad  Commission 
to  require  a  joint  ownership  of  union  de- 
pots, where  the  Commission's  order  affect- 
ing it  merely  instructs  it,  together  with 
L.R.A.1915D. 


other  companies,  jointly  or  severally,  to 
proceed  to  acquire  a  certain  site  for  a 
union  station,  and,  in  the  event  of  a  fail- 
ure to  agiee  upon  the  purchase  and  erection 
of  the  station  within  a  stated  time,  direct- 
ing one  of  the  roads,  other  than  the  com- 
plainant, to  acquire  the  site  and  erect  a 
station,  and  ordering  the  complainant  com- 
pany to  enter  and  use  such  station  on  terms 
agreed  upon  between  it  and  the  construct- 
ing road,  and  in  the  event  of  their  failure 
to  reach  an  agreement,  upon  terms  pre- 
scribed by  the  Commission,  since  the  only 
thing  imperative  upon  the  complainant  un- 
der the  order  is  that  it  enter  the  station 
when  one  is  completed.     Ibid. 

Tlie  court  in  this  case,  however,  stated 
that  they  did  not  mean  to  hold  that  the 
Commission  could  not  compel  a  joint  con- 
struction and  ownership  of  a  union  depot, 
but  merely  held  that  it  was  not  necessary 
for  them  to  determine  the  point.     Ibid. 


Miscellaneous. 

Where  an  act  directed  four  named  rail- 
roads to  unite  in  a  union  station,  it  was 
held  unnecessary  to  give  lessees  or  as- 
signees of  such  roads,  or  others  whose  in- 
terests were  merely  subordinate,  notice  of 
the  hearings  by  the  Commission  concerning 
the  location  of  the  station.  Worcester  v. 
Norwich  &  W.  R.  Co.  supra. 

In  North  Carolina  ex  rcl.  Corporation 
Commission  y.  Seaboard  Air  Line  &  S.  R. 
Co.  161  N.  C.  270,  76  S.  E,  554,  in  view 
of  the  statute  governing  appeals  from  the 
Corporation  Commission,  and  providing 
that  they  should  be  tried  under  the  same 
rules  as  are  prescribed  for  the  trial  of  other 
civil  cases,  it  was  held  that  on  an  appeal 
from  a  finding  requiring  the  erection  of  a 
union  depot,  neither  the  plaintiffs  nor  the 
defendants  were  confined  to  the  testimony 
submitted  to  the  Commission,  but  that  any  , 
competent  evidence  was  admissible. 
^  J.  T.  W. 
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unconstitutional,  the  objector  assumes  the 
burden  of  showing  tha  it  is  an  exercise 
of  authority  not  legislative  in  its  nature, 
or  that  it  is  inconsistent  with  some  other 
provision  of  the  Constitution.  In  cases  of 
doubtful  construction,  the  doubt  should  be 
resolved  in  favor  of  the  constitutionality  of 
tffl^.^."  State  V.  McCarty,  5  Ala.  App. 
212,  59  So.  543;  Ingram  v.  State,  39  Ala. 
247,  84  Am.  Dec.  782;  Dorman  v.  State, 
34  Ala.  216;  VVhaley  v.  State,  168  Ala.  152, 
30  L.R.A.(N.S.)  490,  52  So.  941;  Railroad 
Commission  v.  Alabama  Northern  R.  Co. 
182  Ala.  357,  62  So.  749;  Nob.  291,  292, 
and  293,  October  term,  1912,  being  the 
Minnesota  Rate  Cases  (Simpson  v.  Shep- 
ard,  Simpson  v.  Kennedy,  and  Simpson  v. 
Shillaber)  230  U.  S.  352,  57  L.  ed.  151), 
48  L.R.A.(N.S.)  1151,  33  Sup.  Ct.  Rep.  729, 
present  term. 

B.  "Constitutions  were  made  for  practi- 
cal purposes,  and  not  for  the  exercise  of 
critical  gymnastics;  they  should  be  con- 
strued so  as  to  carry  out  the  intention  of 
the  lawmakers,  which  should  be  reasonable 
rather  than  absurd."  State  ex  rel.  Coving- 
ton V.  Thompson,  142  Ala.  98,  38  So.  679; 
State  V.  McCarty,  5  Ala.  App.  212,  59  So. 
543. 

C.  "All  laws  are  carried  into  execution 
by  means  of  officers  appointed  for  that  pur- 
pose; some  with  more,  others  with  less,  but 
all  must  be  clothed  with  power  suflicient 
for  the  effectual  execution  of  the  law  to  be 
enforced."  Georgia  R.  &  Bkg.  Co.  v.  Smith, 
70  Ga.  694 ;  Georgia  R.  &  Bkg.  Co.  v.  Smith, 
128  U.  S.  174,  32  L,  ed.  377,  9  Sup.  Ct. 
Rep.  47;  Railroad  Commission  v.  Alabama 
Northern  R.  Co.  182  Ala.  357,  62  So.  749; 
State  V.  McCarty,  5  Ala.  App.  212,  59  So. 
543;  Spraggins  v.  State,  183  Ala.  663,  63 
So.  83. 

D.  The  appointment  of  a  receiver  for  a 
corporation  does  not  dissolve  the  corpora- 
tion. Cook,  Corp.  0th  ed.  §  871;  Green  v. 
Walkill  Nat.  Bank,  7  Hun,  03. 

E.  When  a  board  is  created  for  the  pur- 
pose of  carrying  a  law  into  execution,  all 
legal  intendments  are  with  the  orders  of 
such  board,  and  such  orders  will  be  upheld 
unless  their  invalidity  is  shown  by  those 
who  complain  of  such  orders.  The  legal 
presumption  is  that  such  orders  are  rea- 
sonable; that  they  were  made  upon  proper 
evidence;  and  that  thev  are  valid.  It  is 
only  when  such  orders  were  unauthorized 
by  the  law,  or  were  made  by  such  board 
icithout  or  in  eiccess  of  legal  authority,  or 
were  unreasonable,  that  they  are  void. 
Railroad  Commission  v.  Alabama  Northern 
R.  Co.  182  Ala.  357,  02  So.  749;  Spraggins 
V.  State,  183  Ala.  003,  63  So.  83;  State  v. 
McCarty,  5  Ala.  App.  212,  59  So.  643; 
L.R.A.1916D. 


Whaley  v.  State,   168  Ala.  152,  30  L.R.A. 
(N.S.)   499,.  52  So.  941. 

1.  In  this  case  the  Railroad  Commission 
made  an  order  requiring  the  Alabama  Great 
Southern  Railroad  Company,  the  Louisville 
&  Nashville  Railroad  Company,  the  St. 
Louis  &  San  Francisco  Railroad  Company, 
and  the  Atlanta,  Birmingham,  &  Atlantic 
Railroad  Company,  and  S.  L.  Schoonmaker 
and  H.  M.  Atkinson,  receivers  of  said  At- 
lanta, Birmingham,  &  Atlantic  Railroad 
Company,  to  procure  sufficient  grounds 
within  a  certain  specified  territory  in  the 
city  of  Bessemer  for  a  union  passenger 
station  for  said  railroads,  and  upon  such 
ground  to  erect,  within  a  given  period, 
for  the  use  of  said  roads,  at  said  city, 
a  union  passenger  station.  The  order  was 
made  on  February  5,  1912,  and  required 
said  parties  to  "proceed  to  the  procurement 
of  sufficient  grounds  within  the  boundaries 
above  set  out,  and  proceed  with  the  con- 
struction of  an  adequate  passenger  station 
thereon,  to  be  used  jointly  by  the  above  aet 
out  railroad  companies,  and  that  work  on 
the  construction  of  said  building  shall  com- 
mence within  ninety  (90)  days,  and  shall 
be  completed  within  six   (6)   months." 

The  above  order  of  the  Railroad  Commis- 
sion was  made  pursuant  to  §  5545  of  the 
Code  of  1907,  which  is  as  follows:  "Any 
two  or  more  railroads  which  enter  any  city 
or  town  may  be  required,  when  practicable, 
or  when  the  necessities  of  the  case  in  the 
judgment  of  the  Railroad  Commission  de- 
mands it,  to  have  and  maintain  one  common 
or  union  passenger  station  for  the  security, 
accommodation,  and  convenience  of  the 
traveling  public,  and  to  unite  in  the  joint 
undertaking  and  expense  of  erecting,  con- 
structing, and  maintaining  such  union  pas- 
senger station  commensurate  with  the  busi- 
ness and  revenue  of  such  railroad  companios 
or  corporations,  on  such  terms,  regulations, 
provisions,  and  conditions  as  the  Railroad 
Commission  may  prescribe;  and  any  com- 
pany failing  to  comply  with  the  orders  of 
the  Railroad  Commission  shall  be  liable  to 
a  penalty  of  not  less  than  $1,000  nor  more 
than  $10,000,  for  every  six  months  in  de- 
fault, to  be  recovered  by  the  state." 

Under  the  above  provision  of  the  Code 
we  presume  that  the  Railroad  dommission, 
before  making  the  above  order,  informed 
itself  as  to  the  necessities  of  the  situation, 
and  we  accept  the  order  as  tantamount  to 
a  declaration  that  the  reasonable  necessities 
of  the  traveling  public  demand  a  conve- 
niently located  union  passenger  station  in 
the  citv  of  Bessemer,  to  be  used  bv  the 
named  railroad  companies  for  the  reception 
and  discharge  of  their  passengers  at  that 
point,  and  that  the  building  of  such  station 
will  not  amount  to  an  unreasonable  burden 
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upon  the  railroad  companies,  taking  into 
consideration  the  volume  of  their  passenger 
business  at  that  point  and  the  cost,  to  the 
railroads,  of  such  union  passenger  station. 
In  other  words,  we  accept,  in  the  present 
state  of  the  record,  the  making  of  the  order 
by  the  Railroad  Commission  as  a  finding 
by  the  Railroad  Commission  that  the  situa- 
tion at  Bessemer  is  such  as  to  justify  the 
making  of  the  order.  See  above  subdivision 
£  of  this  opinion,  and  the  authorities  there 
cited. 

2.  It  is  argued  by  the  railroad  companies 
that  the  above  order  is  void  because  it  does 
not  appear  from  the  order  or  the  petition 
for  mandamus  that  the  companies  have  it 
within  their  power  to  comply  with  the 
order,  in  that  it  does  not  appear  that  they 
own  or  can  obtain  at  reasonable  figures 
sufficient  land  within  the  prescribed  limits 
upon  which  to  build  the  union  passenger 
station. 

Unless  the  contrary  is  clearly  shown,  we 
will  presume  not  only  that  the  place  pre- 
scribed is  suitable,  but  that  sutBcient  ground 
can  be  obtained,  either  by  private  purchase, 
or  by  condemnation  proceedings,  at  reason- 
able figures,  for  such  station.  Through  the 
power  of  eminent  domain  which  the  law  has 
conferred  upon  the  railroad  companies,  they 
possess  all  the  power  which  is  necessary 
to  acquire  the  needed  lands  at  their  fair 
value;  and,  under  the  present  state  of  the 
record,  we  must  presume  that  the  Railroad 
Commission  has  placed  no  unreasonable  bur- 
den upon  the  railroad  companies  in  so  far 
as  the  acquisition  of  the  needed  ground  for 
the  station  is  concerned.  See  above  subdi- 
vision E  of  this  opinion,  and  authorities 
cited. 

3.  It  is  also  contended  by  the  railroad 
companies  that  "the  order  of  the  Railroad 
Commission  is  void  in  that  the  order  of  the 
Railroad  Commission  requires  each  railroad 
companv  to  abandon  presently  occupied  de- 
pot facilities  in  the  city  of  Bessemer,  and 
to  build,  in  conjunction  with  others,  a  union 
depot,  whereas  the  act  authorizing  the  Rail- 
road Commission  to  require  the  construc- 
tion of  a  union  depot  does  not  authorize 
the  Commission-  to  compel  the  abandonment 
of  depot  and  depot  facilities  already  erected 
and  in  use."  This  argument  was,  of  course, 
applicable  to  the  facts  presented  by  the 
record  in  Railroad  Commission  v.  Alabama 
Northern  R.  Co.  182  Ala.  357,  62  So.  749, 
but  in  that  case  this  court  held  that  it  is 
competent,  when  the  reasonable  necessities 
of  the  public  require  it,  and  the  needed 
improvement  will  not  place  an  unreasonable 
burden  upon  the  railroads,  for  the  Railroad 
Commission  to  order  two  or  more  railroads 
maintaining  separate  passenger  stations  in 
the  same  city  or  town  to  unite  in  one  pas- 
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senger  station.  Conditions  which  a  few 
years  ago  were  amply  sufficient  to  meet  the 
public  needs  are  now  found  to  be  altogether 
inadequate,  and  in  this  day,  when  quick 
transportation  is  a  necessity,  the  public 
demands  better  and  more  convenient  passen- 
ger stations  than  were  formerly  needed,  and 
the  statute  which  we  have  above  quoted  was 
passed  to  meet  this  new  necessity  of  the 
public.  It  is  out  of  respect  to  the  reasona- 
ble public  needs,  and  the  power  of  the  state 
to  require  those  who  serve  the  public  to 
meet  such  reasonable  needs,  that  statutes 
similar  to  the  one  now  under  consideration 
have  in  other  states  been  held  to  be  viola- 
tive of  no  principle  of  constitutional  law. 
Worcester  v.  Norwich  &  W.  R.  Co.  109 
Mass.  103;  North  Carolina  Corp.  Commis- 
sion V.  Atlantic  Coast  Line  R.  Co.  139  N. 
C.  126,  51  S.  E.  793;  Industrial  Siding 
Case,  140  N.  C.  239,  52  S.  E.  941;  Dewey 
V.  Atlantic  Coast  Line  R.  Co.  142  N.  C. 
392,  55  S.  E.  292;  Griffin  v.  Southern  R. 
Co.  150  N.  C.  312,  64  S.  E.  16. 

4.  Authorized  as  we  are,  in  this  state  of 
the  record,  to  presume  that  the  Railroad 
Commission,  when  it  made  the  order  com* 
plained  of,  had  by  personal  investigation 
on  the  part  of  its  members,  and  by  other 
proper  evidence,  arrived  at  the  just  conclu- 
sion that  the  city  of  Bessemer  has  reached 
that  stage  in  its  growth  and  development 
when  the  public  travel  to  and  from  that 
city  renders  the  location  and  maintenance 
of  a  union  passenger  station  at  that  point 
a  not  unreasonable  burden  upon  the  named 
railroads,  and  that  the  passenger  stations 
of  said  railroads  at  said  city  are  so  located, 
with  reference  to  each  other  that  the  neces- 
sities of  the  traveling  public  require  that 
said  railroads  shall  receive  and  discharge 
their  passengers  at  the  same  point,  the 
Railroad  Commission^  imder  the  authority 
conferred  upon  it  by  the  laws  of  this  state, 
certainly  had  the  authority  to  order  said 
railroads  to  unite  in  one  passenger  station 
at  said  city.  Railroad  Commission  v.  Ala- 
bama Northern  R.  Co.  supra. 

It  is  not  the  policy  of  the  state  to  place 
the  safety  and  convenience  of  the  traveling 
public  solely  within  the  arbitrary  control 
of  those  who  manage  railroad  companies, 
nor  is  it  the  policy  of  the  state  to  place 
the  manner  in  which  railroads  shall  con- 
duct themselves,  in  the  conduct  of  their 
business,  in  the  uncontrolled  discretion  or 
judgment  of  the  Railroad  Commission. 
When,  however,  the  Railroad  Commission 
makes  an  order  which  is  within  the  purview 
of  the  powers  which  the  legislature  has  con- 
ferred upon  the  Commission,  when  this  body 
of  men  selected^  presumably,  for  its  intelli- 
gence and  fitness,  and  charged  by  the  law 
with  the  performance  of  its  duties,  makes 
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on  order  in  furtherance  of  the  laws  of  the 
state  which  it  is  required  to  administer 
with  equal  justice  to  all  interests,  then, 
unless  there  is  something  on  the  face  of  the 
record,  or-  evidence  aliunde  the  record, 
showing  the  illegality  or  the  unreasonable- 
ness or  injustice  of  the  order,  the  order 
will  be  upheld.  See  subdivision  E  of  this 
opinion,  and  authorities  there  cited. 

Under  the  opinion  of  this  court  in  Rail- 
road Commission  v.  Alabama  Northern  R. 
Co.  supra,  there  is  therefore  but  one  ques- 
tion going  to  the  validity  of  the  order  of 
the  Commission,  in  the  instant  case,  on 
constitutional  grounds^  left  for  our  consid- 
eration, and  that  is  whether  so  much  of 
said  §  5545  of  the  Code  of  3907  as  author- 
izes the  Railroad  Commission  to  require 
two  or  more  railroads  to  jointly  purchase 
or  condemn  lands  for  a  union  depot  and  to 
jointly  erect  a  union  depot  thereon  is  within 
the  power  of  the  legislature. 

The  question  as  to  whether  the  Railroad 
Commission  can  compel  two  or  more  rail- 
roads to  jointly  purchase  or  condemn  lands 
needed  for  a  union  depot,  and  to  construct 
thereon  a  union  passenger  station,  was  left, 
in  the  above  case,  an  open  one;  but  in  that 
case  there  is  an  intimation  that  the  court 
was  inclined  to  the  opinion  that  the  Com- 
mission possessed  such  power,  and  that  this 
court  would  probably  so  hold  when  the  ques- 
tion was  properly  presented.  In  that  case 
this  court  said :  "We  do  not  mean  to  hold, 
however,  that  any  part  of  said  §  5545  is 
unconstitutional,  or  that  the  Commission 
cannot  compel  a  joint  construction  and  own- 
ership of  a  union  depot,"  and  cited,  in  that 
connection,  the  case  of  State  ex  rel.  Rail- 
road &  W.  Commission  v.  Minneapolis  & 
St.  L.  R.  Co.  80  Minn.  191,  89  Am.  St.  Rep. 
514,  83  N.  W.  60;  8.  c,  186  U.  S.  257,  46 
L.  ed.  1151,  22  Sup.  Ct.  Rep.  900.  \Wh\\Q 
the  Supreme  Court  of  the  United  States 
did  not,  in  the  above  case,  in  terms  deter- 
mine this  question,  the  entire  argument  of 
the  court  in  that  case,  in  support  of  the 
conclusions  to  which  it  actually  arrived,  is 
strongly  persuasive  that  the  court  was  of 
the  opinion  that  the  states  possess  the 
power  which,  in  this  case,  the  Railroad 
Commission  has  seen  fit  to  exercise.  In 
that  case  the  court  said:  "It  is  insisted 
that  it  is  beyond  the  constitutional  power 
of  the  legislature  to  compel  companies  to 
enter  into  involuntary,  unreasonable,  and 
unprofitable  contracts  with  other  companies 
at  the  instance  of  third  parties,  or  to  fix 
terms  and  conditions  upon  w^hich  such  con- 
tracts shall  be  performed.  This  argument 
in  its  various  applications  is  one  which  has 
been  addressed  to  and  considered  bv  this 
court  in  nearly  every  case  in  which  the 
power  of  the  state  to  regulate  railway 
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charges  has  been  called  in  question,  and  the 
answer  made  to  it  in  those  cases  is  equally 
pertinent  here.  Indeed,  it  is  impossible  for 
the  state  to  exercise  this  power  of  regula- 
tion without  interfering  to  some  extent 
with  the  power  of  a  railway  to  contract 
either  with  its  customers  or  connecting 
lines.  The  power  is  one  which  was  said, 
in  Munn  v.  Illinois,  94  U.  S.  113,  24  L.  ed. 
77,  to  have  been  customarily  exercised  in 
England  from  time  immemorial,  and  in  this 
country  from  its  first  colonization,  for  the 
regulation  of  ferries,  common  carriers,, 
hackmen,  bakers,  millers,  wharfingers,  and 
innkeepers;  and  the  whole  object  of  this 
class  of  legislation  is  to  curtail  the  power 
to  contract  by  limiting  the  exactions  of 
those  engaged  in  these  occupations,  and 
providing  that  the  rendition  of  such  serv- 
ices shall  not  raise  an  implied  promise  to 
pay  more  than  a  certain  fixed  sum.  This 
legislation  may  be  justified  by  the  fact  that 
these  various  occupations  are  necessarily  to 
a  certain  extent  monopolistic  in  their  na- 
ture, and  that  in  dealing  with  customers 
the  parties  do  not  stand  upon  an  equality; 
the  latter  being  practically  compelled  to 
submit  to  such  terms  as  the  former  mav 
choose  to  exact,  unless  the  state  shall,  act- 
ing in  the  interest  of  the  public,  elect  to 
interfere  and  prescribe  a  maximum  of 
charges." 

The  above  opinion  of  the  Supreme  Court 
of  the  United  States  was  delivered  in  a  case 
which  was  appealed  from  the  supreme  court 
of  Minnesota,  and  in  this  same  case  the 
supreme  court  of  Minnesota  said :  "  *If  the 
state  is  to  have  any  voice,  therefore,  in  the 
establishment  of  reasonable  rates,  it  must 
have  a  voice  in  some  degree  and  some  man- 
ner in  the  business  of  the  carrier.  W^iere  a 
single  carrier  is  being  dealt  with,  this  can 
be  accomplished  by  determining  what  the 
operating  expenses  ought  reasonably  to  be; 
the  reasonable  value  of  the  capital  invested : 
what  return,  under  all  the  circumstances  of 
the  case,  would  be  fair;  and  then,  by  ad- 
justing the  rate,  an  economical  management 
is  secured. .  But  in  a  case  like  the  one  at 
bar,  where  each  may  plead  its  inability  to 
make  the  necessary  agreement  with  the 
other,  the  state  must  have  the  power  to 
arbitrate  between  them,  and,  within  proper 
limitations,  compel  the  acceptance  of  its 
award.*  If  the  state  is  powerless  to  decide 
as  between  carriers,  we  have,  as  said  by 
counsel  for  the  Commission,  the  following" 
absurdity,  namely:  '(a)  The  state  may 
regulate  rates;  (b)  the  rate  must  be  rea- 
sonable; (c)  it  must  afford  the  carrier  com- 
pensation over  and  above  operating  ex- 
penses; (d)  the  method  of  operating  and 
consequent  expenses  is  beyond  the  state 
control.'     But  this  question  has  heretofore 
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been  considered  and  disposed  of  in  this  state 
adversely  to  defendant's  contention,  in  Ja- 
cobson  V.  Wisconsin,  M.  &  P.  R.  Co.  71 
Minn.  519,  40  L.R.A.  389,  70  Am.  St.  Rep. 
358,  74  N.  W,  893,  now  in  the  United  States 
Supreme  Court  on  a  writ  of  error.  It  was 
there  held  that  the  act  of  1895  did  not, 
under  the  facts  of  that  case,  contravene  the 
Federal  or  the  state  Constitution  when  con- 
ferring upon  the  Commission  the  power  to 
compel  the  transfer  and  interchange  of 
loaded  cars,  and  the  making  of  joint  rates 
for  through  shipments,  where  the  haul  was 
in  part  on  one,  and  in  part  on  the  other, 
of  two  connecting  roads.  There  are  no 
facts  here  which  take  this  case  out  of  the 
operation  of  the  rule  thus  established,  and 
we  must  abide  by  it  as  perfectly  legitimate, 
until  the  Federal  court  declares  that  an 
error  has  been  committed.  We  hold,  there- 
fore, that  Laws  1895,  chap.  91,  violates  no 
provision  of  the  state  or  Federal  Constitu- 
tion, and  under  it  the  Railroad  and  Ware- 
house Commission  of  this  state  has  the 
power  to  compel  the  enforcement  of  joint 
through  rates  between  points  within  this 
state  by  the  connecting  carriers  affected  by 
the  order."  State  ex  rel.  Railroad  &  W. 
Commission  v.  Minneapolis  &  St.  L.  R.  Co. 
80  Minn.  191,  196,  197,  89  Am.  St.  Rep. 
514,  83  N,  W.  60,  62.  See  further,  on  this 
subject,  Wisconsin,  M.  &  P.  R.  Co.  v.  Jacob- 
son,  179  U.  S.  287,  46  L.  ed.  194,  21  Sup. 
Ct.  Rep.  115;  Jaeobson  v.  Wisconsin,  M.  & 
P.  R.  Co.  supra. 

On  the  6th  day  of  September,  1903,  the 
legislature  passed  an  act  (Local  Acts  1903, 
p.  771)  entitled,  "An  Act  to  Locate  and 
Require  the  Railroad  Companies  Whose 
Railroads  Enter  the  City  of  Mobile  to  Pro- 
vide for  the  Construction  of  an  Union  Pas- 
senger Depot,"  etc.  The  act  required  the 
railroad  companies,  whose  tracks  enter  the 
city  of  Mobile,  to  provide  for  the  location 
and  con8tru<rtion  of  a  union  passenger  sta- 
tion in  said  city,  and  to  commence  work 
thereon  within  eight  months.  The  act  also 
authorized  said  railroad  companies  or  any 
one  or  more  of  them  to  condemn  to  public 
use  all  lands  necessary  to  the  construction 
of  said  depot,  and  also  all  lands  needed  for 
rights  of  way  into  and  out  of  said  depot. 
It  also  lodged  in  the  Railroad  Commission 
full  authority  to  enforce  the  provisions  of 
the  act.  The  act  clearly  contemplated  that, 
if  the  railroad  companies  did  not  them- 
selves, by  a  voluntary,  joint  arrangement, 
acquire  the  needed  lands  and  construct  the 
station,  the  Railroad  Commission  should 
hare  the  authority  to  require  such  railroad 
companies,  if  that  was  necessary,  to  jointly 
purchase,  or,  by  condemnation  proceedings, 
to  jointly  acquire,  the  needed  lands,  and  to 
jointly  construct  the  station  in  accordance 
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with  the  plans  and  spec! H cations  to  be  fur- 
nished by  such  Commission.  Speaking  of 
this  act,  Jones,  District  Judge,  in  Louis- 
ville &  N.  R.  Co.  V.  Railroad  Commission 
(C.  C.)  191  Fed.  757,  said:  "The  general 
right  of  a  state  to  compel  railroads  enter- 
ing a  city  or  town  to  receive  and  deliver 
passengers  at  a  union  or  common  depot 
very  properly  is  not  questioned  in  this  case. 
The  state  may  so  direct  by  a  statute  giving 
specific  regulations  covering  the  whole  mat- 
ter, or  leave  the  question  and  its  details 
to  the  determination  of  an  administrative 
body  or  commission."  In  another  place  in 
the  opinion  in  this  case.  Judge  Jones  says: 
"The  right  which  the  state  undertakes  to 
exercise  in  the  present  case  is  its  inherent 
right  to  regulate  public  carriers  for  the 
promotion  of  the  public  convenience."  Of 
course  the  power  to  which  we  refer  must  be, 
taking  into  consideration  the  necessities  of 
the  situation  and  the  public  interests  to 
be  subserved,  reasonably  exercised,  but  the 
state  possesses,  under  the  state  and  Federal 
Constitutions,  all  needed  authority  to  so 
regulate  public  service  corporations  as  to 
meet  all  the  reasonable  requirements  of 
public  convenience.     Ibid. 

It  would,  however,  create  a  strange  anom- 
aly for  the  courts  to  hold  that  a  state  has 
the  authority  to  require  all  railroad  com- 
panies operating  railroads  within  a  city, 
whenever  the  reasonable  needs  of  the  travel- 
ing public  are  such  as  to  demand  a  union 
passenger  station  at  that  point,  to  use  a 
union  passenger  station  in  said  city,  and 
at  the  same  time  deny  to  the  state  the 
power  to  require  such  companies  to  jointly 
acquire,  by  purchase  or  by  condemnation 
proceedings,  sufficient  land  upon  which  to 
maintain  the  building  and  to  jointly  con- 
struct the  necessary  building.  The  two 
positions  are  inconsistent  and  cannot  co- 
exist. If  the  state  has  the  power  to  which 
we  have  referred,  and  that  power  seems  to 
be  conceded,  then  it  has  the  corresponding 
authority  to  put  that  power  into  exercise. 
In  fact,  we  conceive  of  no  more  equitable 
basis  for  the  apportionment  of  the  expense 
in  the  construction  of  such  a  building  and 
in  the  acquirement  of  sufficient  lands  there- 
for than  the  apportionment  of  the  total 
cost  among  the  railroad  companies,  based 
upon  the  relative  amount  of  the  passenger 
traflfic  of  each  respective  railroad  company 
at  the  particular  point.  Such  an  appor- 
tionment treats  each  railroad  company  with 
exact  fairness  and  determines  the  exact  ex- 
tent of  the  ownership  of  each  railroad  in 
the  joint  property.  Neither  are  we  able  to 
discover  a  fairer  basis  for  the  apportion- 
ment of  the  cost  of  maintaining  such  a 
station  tban  that  which  is  fixed  by  the 
actual  amount  of  the  yearly  use,  by  eachi 
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railroad,  of  such  station;  viz,,  the  wheelage 
basis. 

It  seems  to  us,  therefore,  that  the  legisla- 
ture had  the  constitutional  power  to  vest 
in  the  Railroad  Commission  the  authority 
which  it  conferred  upon  it  in  the  above- 
quoted  §  6545  of  the  Code  of  1907,  and  that 
no  part  of  said  section  is  violative  of  any 
clause  of  the  state  or  Federal  Constitution. 
State  V,  McCarty,  5  Ala.  212,  59  So.  543; 
VVhaley  v.  State,  168  Ala.  152,  30  L.R.A. 
(N.S.)  499,  52  So.  941;  Ingram  v.  State, 
39  Ala.  247,  84  Am.  Dec.  782;  Dorman  v. 
State,  34  Ala.  21Q;  Railroad  Commission 
v.  Alabama  Northern  R.  Co.  182  Ala.  357, 

62  So.  749 ;  Nos.  291,  292,  and  293,  October 
Term,  1912,  being  the  Minnesota  Rate  Cases 
(Simpson  v.  Shepard,  Simpson  v.  Kennedy, 
and  Simpson  v.  Shillaber)  230  U.  S.  352, 
57  L.  ed.  1511,  48  L.R.A.(N.S.)  1151,  33 
Sup.  Ct.  Rep.  729,  present  term;  State  ex 
rel.  Covington  v.  Thompson,  142  Ala.  98, 
38  So.  679;  Georgia  R.  &  Bkg.  Co.  v.  Smith, 
70  Ga.  694;  Georgia  R.  &  Bkg.  Co.  v.  Smith, 
128  U.  S.  174,  32  L.  ed.  377,  9  Sup.  Ct. 
Rep.  47;  Spraggins  v.  State,  183  Ala.  663, 

63  So.  83;  Worcester  v.  Norwich  &  W.  R. 
Co.  109  Mass.  103;  North  Carolina  Corp. 
Commission  v.  Atlantic  Coast  Line  R.  Co. 
139  N.  C.  126,  51  S.  E.  793;  Industrial 
Siding  Case,  140  N.  C.  239,  62  S.  E.  941; 
Dewey  v.  Atlantic  Coast  Line  R.  Co.  142 
N.  C.  392,  65  S.  E.  292;  Griffin  v.  Southern 
R.  Co.  150  N.  C.  312,  64  S.  E.  16;  State 
ex  rel.  Railroad  &  VV.  Commission  v.  Min- 
neapolis &  St.  L.  R.  Co.;  Wisconsin,  M.  & 
P.  R.  Co.  V.  Jacobson;  Jacobson  v.  Wiscon- 
sin, M.  &  P.  R.  Co.;  and  Louisville  &  N. 
R.  Co.  V.  Railroad  Commission, — ^supra. 

Said  §  5546,  it  is  true,  says  the  Commis- 
sion, shall  possess  the  authority  to  make 
such  order  "when  practicable  or  when  the 
necessities  of  the  case  in  tlie  judgment  of 
the  Railroad  Commission  demands  it." 
The  words  which  we  have  italicized  in  the 
quoted  portion  of  §  5545  must  be  read  in 
the  light  of  the  decisions  of  this  court  w^hich 
existed  at  the  time  the  statute  was  enacted; 
and,  when  so  read,  those  words  do  not  place 
the  matter  of  making  such  orders  within 
the  arbitrary  and  uncontrollable  judgment 
of  the  Commission.  Those  words,  when  so 
read,  require  that  the  judgment  of  the 
Commission  shall  be  reasonable,  and  when 
so  read  offend  no  provision  of  the  state  or 
Federal  Constitution.  When  such  an  order 
is  made,  however,  the  presumption  is  that 
the  order  was  reasonable  unless  the  con- 
trary is  shown  either  by  the  record  itself 
or  by  evidence  aliunde.    Authorities,  supra. 

5.  In  the  present  case  the  order  of  the 
Railroad  Commission  was  as  follows:  "In 
the  above  cause,  the  defendant  railroads, 
having  failed  to  report  to  the  Commission 
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of  any  agreement  as  to  location  or  the  pro- 
portionate cost  to  each  for  such  location, 
or  for  the  cost  of  construction,  operation, 
and  maintenance  thereof,  as  provided  in  a 
supplemental  order  of  this  Commission, 
dated  October  2,  1911,  the  Commission  of 
this  date,  after  having  given  notice  to  the 
defendant  railroads,  proceeded  to  fix  the 
location  of  said  station,  and  apportion  the 
proportionate  cost  to  each  defendant  rail- 
road in  the  location  and  construction  of  the 
building,  and  the  operation  and  mainte- 
nance thereof,  as  follows:  The  location  of 
said  station  to  be  between  Alabama  avenue 
and  Second  avenue,  and  Nineteenth  street 
and  the  Louisville  &  Nashville  Railroad. 
The  proportionate  part  of  each,  in  cost  of 
site  and  construction,  shall  be  proportioned 
to  the  receipts  of  each  from  passenger  busi- 
ness, based  upon  passenger  receipts  for  the 
past  twelve  months.  The  proportionate  cost 
of  operation  and  maintenance  shall  be  on  a 
wheelage  basts.  Therefore  it  is  hereby  or- 
dered that  the  said  Alabama  Great  South- 
ern Railroad  Company,  the  Louisville  & 
Nashville  Railroad  Company,  the  Southern 
Railway  Company,  the  Atlanta,  Birming- 
ham, &  Atlantic  Railroad  Company,  and 
S.  L.  Schoonmaker  and  H.  M.  Atkinson, 
leceivers,  oi'  either  of  them,  proceed  to  the 
procurement  of  sufficient  grounds  within  the 
boundaries  above  set  out,  and  proceed  with 
the  construction  of  an  adequate  passenger 
station  thereon,  to  be  used  jointly  by  ihe 
above  set  out  railroad  companies,  and  that 
work  on  the  construction  of  said  building 
shall  commence  within  ninety  (90)  days, 
and  shall  be  completed  within  six  (6) 
months." 

Schoonmaker  and  Atkinson  are  the  re- 
ceivers of  the  Atlanta,  Birmingham,  &  At- 
lantic Railroad  Company,  and  we  direct 
attention  to  the  fact  that  said  Atlanta, 
Birmingham,  &  Atlantic  Railroad  Company 
is  made  a  party  to  this  proceeding  as  well 
as  its  said  receivers.  The  first  section  of 
the  above-quoted  order  shows  plainly  that 
this  proceeding  was  directed  against  '''the 
defendant  railroads"  and  that  Schoon- 
maker and  Atkinson  were  brought  into  the 
case  simply  because  of  their  relation  to  one 
of  the  defendant  railroad  companies  as  its 
receivers.  The  order  which  we  have  quoted 
was  made  because  "the  defendant  railroads, 
having  failed  to  report  to  the  Commission 
of  any  agreement  as  to  location  or  the  pro- 
portionate cost  to  each  for  such  location, 
or  for  the  cost  of  construction,  operation, 
and  maintenance  thereof,"  and  for  no  other 
reason.  In  other  words,  this  entire  pro- 
ceeding, from  its  inception,  shows  that  the 
Railroad  Commission  had  in  mind,  at  all 
times,  and  was  proceeding  against,  at  all 
times,  the  railroads  which  maintain  depots 
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for  the  reception  and  discharge  of  passen- 
gers at  Bessemer,  and  that  the  names  of 
Schoonmaker  and  Atkinson,  as  receivers, 
were  brought  into  this  proceeding  because 
it  is  through  them,  as  such  receivers,  that 
the  particular  railroad  is  now  being  oper- 
ated. We  deem  it  well,  also,  at  this  point 
to  say  that  the  words  "or  either  of  them" 
which  we  have  italicized  in  the  above- 
quoted  order,  where  they  appear,  evidently 
refer  to  Schoonmaker  and  Atkinson  only. 
The  order,  as  we  understand  it,  is  an  order 
operating  jointly  upon  all  the  railroad 
companies,  and  the  words  "and  S.  L. 
Schoonmaker  and  H.  M.  Atkinson,  receiv- 
ers, or  either  of  them"  simply  mean  that 
the  Railroad  Commission  ordered  that 
Schoonmaker  and  Atkinson,  or  either  one 
of  them,  should,  on  the  part  of  the  railroad 
of  which  they  were  the  receivers,  comply 
with  the  order. 

It  is  contended  by  appellees,  and  in  this 
contention  they  seem  to  have  been  upheld 
by  the  court  below,  that  said  §  5546  of  the 
Code  is  highly  penal,  and  that,  as  said 
§  5545  does  not  in  terms  include  receivers 
of  railroads  within  its  provisions,  the  order 
requiring  the  Atlanta,  Birmingham,  &  At- 
lantic Railroad  Company  and  Atkinson  and 
Schoonmaker,  its  receivers,  to  join  in  the 
acquisition  of  the  land  needed  for  the  sta- 
tion, and  to  join  in  the  construction  of  the 
union  passenger  station,  is  void,  and  that 
therefore  the  order  of  the  Commission  re- 
quiring the  construction  of  the  station  by 
appellees  is  altogether  invalid. 

In  order  that  the  contention  of  appellees 
on  this  subject  may  be  well  understood,  we 
quote  the  following  from  one  of  the  briefs 
of  counsel  for  appellees:  "This  order  of  the 
Railroad  Commission  attempts  to  put  this 
burden  upon  the  receivers  of  the  Atlanta, 
Birmingham,  &  Atlantic  Railroad,  regard- 
less of  the  statute,  and  absolutely  ignoring 
the  words  and  terms  of  the  statute.  This 
statute  cannot  be  extended  or  stretched  by 
the  Railroad  Commission  of  the  state,  or 
by  the  courts  of  the  state,  so  as  to  include 
the  receivers  in  the  order.  In  fact,  the 
very  principle  for  which  we  contend,  in 
this  case,  on  this  point,  has  been  decided 
by  the  Supreme  Court  of  the  "United  States. 
United  States  v.  Harris,  177  U.  S.  306,  44 
L,  ed.  780,  20  Sup.  Ct.  Rep.  609.  In  that 
case  the  court  had  under  consideration  the 
construction  of  §§  4386-4388,  and  4389  of 
the  Revised  Statutes.  These  statutes  im- 
pose certain  penalties  upon  any  company, 
owner,  or  custodian  of  cattle  wiio  fails  to 
feed,  water,  and  rest  the  cattle  as  provided 
by  the  statutes.  The  question  arose  as  to 
whether  or  not  the  statutes  included  re- 
ceivers. Receivers  are  not  mentioned  in 
the  statutes,  and  the  court  held  that  inas- 
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much  as  the  statutes  are  penal,  and  re- 
ceivers are  not  specially  mentioned,  the 
courts  could  not  stretch  the  statutes  and 
by  implication  include  receivers.  This  case 
is  a  very  thorough  discussion  of  the  subject 
and  quotes  at  some  length  from  the  opinion 
of  Chief  Justice  Marshall  in  the  case  of 
United  States  v.  Wiltberger,  5  Wheat.  76, 
5  L.  ed.  37." 

The  opinion  of  the  Supreme  Court  of  the 
United  States  in  United  States  v.  Harris, 
above  cited,  expresses  the  views  of  this 
court  as  to  the  manner  in  which  penal  stat- 
utes should  be  construed.  In  that  case  the 
court  held,  and  we  think  properly,  that  a 
receiver  could  not  be  held  to  the  payment 
of  a  penalty  under  the  terms  of  an  act 
which  provided,  for  its  violation,  only  a 
penalty  against  a  railroad  company.  The 
court,  however,  pointed  out  that  tiie  con- 
struction which  was  placed  upon  the  act 
did  not  defeat  the  purpose  of  the  act,  even 
when  a  railroad  is  in  the  hands  of  a  re- 
ceiver, for,  said  the  court,  "it  does  not, 
therefore,  follow  that  the  statute  in  ques- 
tion would  be  without  operation  where 
railroads  are  in  the  hands  of  receivers. 
The  owners  and  custodians  of  the  stock 
would  still  remain  subject  to  the  punish- 
ment prescribed."  In  concluding  its  opin- 
ion in  said  case,  the  court  reaffirmed,  as 
the  true  rule  which  should  always  govern 
the  construction  of  penal  statutes,  the  fol- 
lowing, taken  from  the  language  of  Chief 
Justice  Marshall  in  United  States  v.  Wilt- 
berger, supra:  "The  rule  that  penal  laws 
are  to  be  construed  strictly  is  perhaps  not 
much  less  old  than  construction  itself.  It 
is  founded  on  the  tenderness  of  the  law  for 
the  rights  of  individuals;  and  on  the  plain 
principle  that  the  power  of  punishment  is 
vested  in  the  legislative,  not  in  the  judicial, 
department.  It  is  the  legislature,  not  the 
court,  which  is  to  define  a  crime  and  or- 
dain its  punishment.  It  is  said  that,  not- 
withstanding this  rule,  the  intention  of  the 
lawmaker  must  govern  in  the  construction 
of  penal  as  well  as  other  statutes.  .  .  . 
But  this  is  not  a  new,  independent  rule 
which  subverts  the  old.  It  is  a  modifica- 
tion of  the  ancient  maxim  and  amounts  to 
this:  That,  though  penal  laws  are  to  be 
construed  strictly,  they  are  not  to  be  con- 
strued so  strictly,  as  to  defeat  the  obvious 
intention  of  the  legislature.  The  maxim  is 
not  to  be  so  applied  as  to  narrow  the  words 
of  the  statute  to  the  exclusion  of  cases 
which  those  words,  in  their  ordinary  accep- 
tation, or  in  that  sense  in  which  the  legis- 
lature has  obviously  used  them,  would  com- 
prehend. The  intention  of  the  legislature 
is  to  be  collected  from  the  words  they  em- 
ploy. Where  there  is  no  ambiguity  in  the 
words,  there  is  no  room-  for  construction. 
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The  case  must  be  a  strong  one,  indeed, 
whieli  would  justify  a  court  in  departin<; 
from  the  plain  meaning  of  words,  especially 
in  a  penal  act,  in  search  of  an  intention 
which  the  words  themselves  did  not  sug- 
gest." 

The  rule  in  this  state  is  that  penal  stat- 
utes are  to  be  strictly  construed,  but  not  so 
strictly  as  to  defeat  the  obvious  intention 
of  the  legislature.  Reese  v.  State,  73  Ala. 
18;  Scott  V.  State,  152  Ala.  03,  44  So.  544. 
The  plainly  indicated  intention  of  the  leg- 
islature, in  passing  that  part  of  the  act 
approved  February  23,  1907  (Gen.  Aote 
1907,  pp.  117-129,  inclusive),  and  which  is 
now  §  5545  of  the  Code,  is  expressed  in 
its  first  few  lines  as  follows:  "Any  two  or 
more  railroads  which  enter  any  city  or 
town  may  be  required,  when  practicable, 
or  when  the  necessities  of  the  case  in  the 
judgment  of  the  Railroad  Commission  de- 
mands it,  to  have  and  maintain  one  com- 
mon  or  union  passenger  station  for  the 
security,  accommodation,  and  convenience 
of  the  traveling  public."  We  direct  atten- 
tion also  to  the  fact  that  said  §  5545  is  a 
section  included  in  cliapter  129  of  the  Code 
of  1907,  and  §  5507  of  the  Code,  which  is 
also  a  part  of  the  same  chapter,  provides 
that  "unless  clearly  otherwise  apparent 
from  the  context,  the  term  'railroad  com- 
pany' as  used  in. this  chapter,  includes  any 
person  or  corporation  owning  or  operating 
a  railroad."  It  seems  clear,  therefore,  that 
not  only  does  §  5545  of  the  Code  show,  by 
its  very  terms,  the  legislative  purpose,  but 
also  when  read  in  connection  with  said 
§  5507,  the  language  of  which  we  have 
quoted  and  in  places  italicized,  that  receiv- 
ers of  railroad  companies  are  brought  di- 
rectly within  the  letter  of  said  §  5545. 
Acts  which  arc  in  pari  materia  must  be 
read  and  construed  together,  and  §  5545  of 
the  Code,  read  and  construed  in  connection 
with  said  §  5507  of  the  Code,  clearly  em- 
braces, toithin  its  terms,  in  truth,  within 
its  letter,  the  receivers  of  railroad  compa- 
nies as  well  as  railroad  corporations  or 
companies  not  in  the  hands  of  receivers. 
Powell  V.  Sherwood,  162  Mo.  605,  63  S.  W. 
485;  Peirce  v.  Van  Dusen,  69  L.R.A.  705, 
24  C.  C.  A.  280,  47  U.  S.  App.  339,  78 
Fed.  693. 

In  fact,  the  above  interpretation  of  said 
§  5545  of  the  Code  appears  to  be  the  only 
one  which  can  be  reasonably  given  to  it. 
As  was  said  by  Harlan,  Circuit  Judge,  in 
Peirce  v.  Van  Dusen,  supra,  in  an  opinion 
which  was  concurred  in  by  Taft  and  Lur- 
ton.  Circuit  Judges:  "The  appointment  of 
a  receiver  of  a  railroad  does  not  change  the 
title  to  the  property  nor  work  a  dissolution 
of  the  corporation.  Although  the  creature 
of  the  court,  and  acting  under  its  orders, 
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the  receiver,  for  most  purposes,  stands  in 
the  place  of  the  corporation,  exercising  its 
general  powers,  asserting  its  rights,  con- 
trolling its  property,  carrying  out  the  ob- 
jects for  which  it  was  created,  discharging 
the  public  duties  resting  upon  it,  and  rep- 
resenting the  interests  as  well  of  those  who 
own  the  railroad  as  of  those  who  have 
claims  against  the  corporation  or  its  prop- 
erty. The  corporation  remains  in  existence 
notwithstanding  a  provisional  receivership 
established  by  an  order  of  court;  and  for 
the  purpose  of  effectuating  the  will  of  the 
state,  as  manifested  by  the  act  of  1890,  an 
action  against  the  receiver,  arising  out  of 
his  management  of  the  property,  may  be 
regarded  as  one  against  the  corporation  'in 
the  hands  of  or  'in  the  possession  of  the 
receiver."  See  further,  on  this  subject. 
Central  Trust  Co.  v.  Wabash,  St.  L.  &  P. 
R.  Co.  (C.  C.)  26  Fed.  12;  Ilonisby  v. 
Eddy,  5  C.  C.  A.  560,  12  U.  S.  App.  404, 
56  Fed.  461:  Indianapolis,  C.  &  L.  R.  Co. 
v.  Ray,  51  Ind.  209. 

6.  Section  5545  of  the  Code  of  1907  is 
therefore,  in  our  opinion,  in  all  of  its  parts 
a  valid  general  law  of  this  state,  and  is 
operative  upon  all  railroad  companies, 
whether  those  companies  are  in  the  hands 
of  receivers  or  not.  As  the  legislature  can- 
not remain  in  continuous  session  and  thus 
determine  for  itself  token  that  section  shall 
become  operative  in  our  various  cities  and 
towns,  it  has,  imder  the  legal  limitations 
to  which  we  have  above  referred,  conferred 
that  power  upon  the  Railroad  Commission, 
which,  in  the  administration  of  this  lau\ 
is  an  arm  of  the  state  government.  The 
authority  of  the  Railroad  Commission  does 
not  extend  to  the  making  of  a  law  for  the 
city  of  Bessemer,  but  it  does  validly  extend 
to  tlie  determination  of  the  question  as  to 
when  an  already  existing  law  shall  go  into 
operation  at  that  particular  point.  Whaley 
v.  State,  168  Ala.  152,  30  L.R.A.(N.S.)  499, 
52  So.  941;  State  v.  McCarty,  5  Ala.  App. 
212,  59  So.  543;  Locke's  Appeal,  72  Pa. 
491,  13  Am.  Rep.  716;  Isenhour  v.  State, 
157  Ind,  517,  87  Am.  St.  Rep.  228,  62  X. 
E.  40;  Pierce  v.  Doolittle,  130  Iowa,  333, 
6  L.R.A.(N.S.)   143,  106  N.  W,  751. 

Conceding,  therefore,  as  upon  this  appeal 
we  must,  that  the  order  of  the  Railroad 
Commission  to  the  appellees  to  build  a 
union  passenger  station  at  Bessemer  was 
based  upon  a  proper  finding  of  fact  and 
that  it  was  regularly  made,  then,  when  that 
order  toas  made,  said  §  5545  of  the  Code 
went  into  operation  at  Bessemer  and  be- 
came as  much  the  late  of  this  state  as  ap- 
plied to  the  city  of  Bessemer  as  if,  by  a 
special  act,  the  legislature  of  Alabama  had 
passed  a  valid  special  local  law  requiring 
a  union  passenger   station   to   be  built  at 
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Bessemer  by  all  of  the  railroads  entering 
that  city.  Auttioritios  above  cited.  It  is 
Bot  merely  by  virtue  of  the  idll  of  the 
Railroad  Commission  that  a  union  passen- 
ger station  must  be  built  at  Bessemer,  "but 
because  of  the  legislative  will  duly  ex- 
pressed in  a  statute  evidencing  that  will." 
Said  §  5545  of  the  Code  of  1907  has  there- 
fore, in  the  manner  provided  by  the  legis- 
lature, been  placed  in  operation  at  the  city 
of  Bessemer,  and  said  section  is  a  general 
lata  of  this  state.  It  is  the  duty  of  all 
persons  who  receive  protection  at  the  hands 
of  the  law  to  obey  it.  Recogniidng  the 
binding,  necessity  of  this  truism,  the  Con- 
gress  of  the  United  States  has  expressly 
declared  that  "whenever,  in  any  cause  pend- 
ing in  any  court  of  the  United  States, 
there  shall  be  a  receiver  or  manager  in 
possession  of  any  property,  such  receiver 
or  manager  shall  manage  and  operate  such 
property,  according  to  the  requirements  of 
the  valid  laws  of  the  state  in  which  such 
property  shall  be  situated,  in  the  same 
manner  that  the  owner  or  possessor  thereof 
would  be  bound  to  do  if  in  possession  there- 
of." 4  Fed.  Stat.  Anno.  p.  386,  Comp.  Stat. 
1913,  §  1047.  If,  therefore,  the  receivers 
of  the  Atlanta,  Birmingham,  &.  Atlantic 
Railroad  Company  are  acting  under  the 
appointment  and  supervision  of  a  Federal 
court,  they  are  bound,  under  the  express 
mandates  of  a  Federal  statute  which  pro- 
vides a  penalty  for  its  nonobscrvance,  to 
obey  the  valid  laws  of  this  state.  In  fact, 
we  discard  from  consideration  the  sugges- 
tion that  any  court  would  even  permit  one 
of  its  seri'ants  or  officers,  over  whose  acts 
it  has  plenary  control,  to  merely  neglect  to 
obey,  much  less  to  openly  violatCf  the  terms 
of  a  valid  laic. 

The  courts  of  this  union,  state  and  Fed- 
craly  have  one  common  purpose  in  view, 
tHe»,  the  due,  open,  honest,  and  impartial 
administration  of  the  law,  and  there  can  be 
no  conflict  when  the  law  itself  is  plain. 
Felton  V.  Ackerman,  9  C.  C.  A.  457,  22  U. 
S.  App.  154,  61  Fed.  228.  ' 

7.  This  proceeding  in  no  way  involves 
the  actual  custody  or  control  of  the  re- 
eeivers  of  the  Atlanta,  Birmingham,  &  At- 
lantic Railroad  Company  over  the  property 
of  said  railroad  company.  It  undertakes 
to  take  no  property  from  them  whatsoever. 
It  simply  undertakes  to  compel  the  receiv- 
ers, in  their  operation  of  the  railroad  of 
which  they  are  receivers,  to  obey  a  valid 
law  of  this  state.  The  Congress  of  the 
United  States  has  declared  that  "every  re- 
ceiver or  manager  of  any  property,  ap- 
pointed by  any  court  of  the  United  States, 
may  be  sued  in  respect  of  any  act  or  trans- 
action of  bis  in  carrying  on  the  business 
connected  with  such  property,  without  the  * 
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previous  leave  of  the  court  in  which  such 
receiver  or  manager  was  appointed"  (see 
Fed.  Stat.  Anno.  vol.  4,  p.  387,  and  au- 
thorities cited  in  the  notes  to  that  section )  ; 
and  under  this  section  it  is  generally  held 
that  previous  leave  of  the  court  in  whicli 
the  receiver  was  appointed,  to  sue  a  re- 
ceiver, is  necessary  only  when  the  suit  in- 
volves the  actual  custody  or  control  by  the 
receiver  of  the  property,  or  a  part  of  the 
property,  of  which  he  is  in  possession  or 
control  as  such  receiver.  High,  Receivers, 
4th  ed.  p.  542,  §  395b. 

The  appellees,  in  support  of  their  conten- 
tion that  the  application  for  the  writ  of 
mandamus  in  this  case  is  defective  because 
of  its  failure  to  allege  that  previous  leave 
of  the  court  in  which  the  receiver  was  ap- 
pointed, to  the  institution  of  this  suit,  wna 
obtained,  refer  us  to  the  cases  of  Morse  v. 
Tackaberry,  —  Tex.  Civ.  App.  — ,  134  S. 
W.  273,  which  was  a  suit  for  the  recovery 
of  land  from  a  receiver;  Galveston,  H.  & 
H.  R.  Co.  V.  Pennefather,  —  Tex.  Civ.  App. 
— ,  126  S.  W.  961,  which  was  a  suit  upon 
a  cause  of  action  which  arose  before  the 
receiver  was  appointed;  Bennett  v.  North- 
em  P.  R.  Co.  17  Wash.  534,  50  Pac.  496, 
which  was  an  action  to  quiet  the  title  to 
lands;  Smith  v.  St.  Louis  &  S.  F.  R.  Co. 
151  Mo.  397,  48  L.R.A.  368,  52  S.  W.  378, 
which  was  a  suit  upon  a  cause  of  action 
which  arose  before  the  appointment  of  the 
receiver;  McNulta  v.  Lochridge,  141  U.  S. 
327,  35  L.  ed.  796,  12  Sup.  Ct.  Rep.  11,  in 
which  it  was  determined  that  a  receiver 
was  suable  on  a  cause  of  action  which  arose 
through  the  act  of  a  prior  receiver;  Buck- 
hannon  &  N.  R.  Co.  v.  Davis,  68  C.  C.  A, 
346,  135  Fed.  707,  in  which  the  court  held 
that  lands  in  the  hands  of  a  receiver  could 
not  be  condemned  without  leave  of  the 
court  in  which  the  receiver  was  appointed; 
Central  Trust  Co.  v.  East  Tennessee,  V.  & 
G.  R.  Co.  (C.  C.)  59  Fed.  523,  and  to  Cen- 
tral Trust  Co.  V.  Third  Ave.  R.  Co.  (C.  C.) 
181  Fed.  282,  in  which  cases  it  was  held 
that  funds  in  the  hands  of  a  receiver  could 
not  be  reached  by  process  of  garnishment 
without  leave  of  the  court  in  which  the 
receiver  was  appointed.  An  extensive  ex- 
amination of  those  cases  and  of  other  au- 
thorities referred  to  by  appellees  in  their 
briefs  convinces  us  that  they  have  no  ap- 
plicability to  the  instant  case.  The  pres- 
ent suit  was  instituted  for  the  purpose  of 
compelling  receivers,  in  the  administration 
of  the  affairs  of  a  corporation  in  this  state, 
to  obey  laws  which  they  are  neglecting  to 
obey,  and  for  which  neglect  they  are  liable 
to  a  penalty.  In  the  case  of  Ft.  Dodge  v. 
Minneapolis  &  St.  L.  R.  Co.  87  Iowa,  389, 
54  N.  W.  243,  the  supreme  court  of  Iowa,- 
by  a  writ  of  mandamus,  required  the  re 
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ceivers  of  a  railway  company  to  conetruot 
a  street  crossing  over  its  tracks,  and  on 
that  subject  said:  "It  may  be  conceded 
that  all  the  property  of  the  company  in  the 
hands  of  the  receiver,  including  the  reve- 
nues derived  from  its  use,  is  held  in  trust 
for  the  benefit  of  the  creditors  of  the  com- 
pany. But  it  does  not  follow  that  they  can 
control  the  expenditures  of  money  and  the 
use  of  the  property  in  all  cases.  It  is  for 
the  general  benefit  of  all  the  parties  in  inter- 
est that  the  railway  of  the  company  be 
operated,  and  that  its  tracks  and  appurte- 
nances be  kept  in  a  proper  condition  for 
that  purpose." 

This  proceeding,  in  so  far  as  the  insol- 
vent railroad  company  is  concerned,  as  al- 
ready stated,  grows  out  of  the  neglect  of 
its  receivers  to  obey  one  of  the  general  laws 
of  this  state,  which  law  has  become  opera- 
tive in  the  city  of  Bessemer  by  virtue  of 
the  order  of  the  Railroad  Commission.  For 
their  neglect  or  refusal  to  obey  or  carry 
out  the  terms  of  this  law,  these  receivers, 
or  the  railroad  company  of  which  they  are 
receivers,  are  liable  to  a  penalty  fixed  by 
the  act.  For  the  collection  of  this  penalty, 
undoubtedly  an  action,  without  first  ob- 
taining leave  of  the  court  in  which  the  re- 
ceivers were  appointed,  would  lie.  High  on 
Receivers,  4th  ed.  p.  542,  §  395b,  and  au- 
thorities cited.  And  as  this  proceeding  is  to 
confer  action  on  the  part  of  the  receivers 
in  a  matter  growing  out  of  their  manage- 
ment of  the  property  as  receivers,  and  re- 
quired of  them  by  the  law  of  this  state,  we 
can  see  no  reason  why  the  above-quoted 
Federal  statute  does  not  apply  to  this  case. 
High,  Receivers,  4th  ed.  supra. 

The  above  Federal  act  authorizing  suits 
against  receivers  without  the  leave  of  the 
court  in  which  they  were  appointed  pro- 
vides that  such  suits  "shall  be  subject  to 
the  general  equity  jurisdiction  of  the  court 
in  which  such  receiver  or  manager  was  ap- 
pointed, so  far  as  the  same  shall  be  neces- 
sary to  the  ends  of  justice;*'  and,  as  this 
is  true,  the  act,  being  remedial  in  its  nature 
and  at  the  same  time  preserving  in  the 
court  in  which  the  receivers  were  appointed 
that  general  equity  jurisdiction  over  all 
suits  brought  against  them  "necessary  to 
the  ends  of  justice,"  should  be  given,  not 
a  narrow,  but  a  liberal,  interpretation  in 
order  that  the  purpose  of  Congress,  in 
passing  the  act,  may  be  given  cflfect.  The 
real  purpose  of  the  act  is  shown  by  §  2 
thereof,  which  in  effect  places  all  receivers 
of  corporations,  who  are  appomted  in  Fed- 
eral courts,  and  all  such  corporations,  upon 
the  same  footing  with  reference  to  valid 
state  laws  as  similar  corporations  not  in 
the  hands  of  receivers;  subject,  however,  at 
all  times,  to  "the  general  equity  jurisdic- 
tion of  the  court  in  which  such  receiver  or 
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manager  was  appointed,  so  far  as  the  same 
shall  be  necessary  to  the  ends  of  justice." 
In  other  words,  the  purpose  of  Congress  in 
passing  the  act  was  to  advance  the  remedy 
for  the  enforcement  of  a  right,  and  the 
act  should  receive  an  interpretation  at  the 
hands  of  the  court  as  liberal  as  was  the 
purpose  of  Congress  when  it  passed  the  act. 
A  remedial  statute  is  entitled  to  receive  an 
enlightened  and  liberal  construction. 

8.  We  are  not  inclined  to  the  view^  that 
the  order  under  consideration  is  void  be- 
cause it  does  not  fix  the  exact  spot  upon 
which  the  station  is  to  be  built.  The  terri- 
tory within  which  the  station  is  to  be  locat- 
ed is  fixed  with  definiteness,  and  the  appel- 
lees should  not  complain  because  they  are 
allowed  reasonable  latitude  as  to  the  exact 
spot  upon  which  the  station  is  to  be  located. 
It  seems  to  us,  that  the  order,  with 
sufficient  definiteness,  apportions  the  cost  of 
the  proposed  station  among  the  various 
railroads.  The  books  of  the  various  rail- 
roads necessarily  show  the  amount  of  the 
passenger  business  of  each  railroad  at 
Bessemer  during  the  twelve  months  next 
preceding  the  date  of  the  order. 

Neither  are  we  of  the  opinion  that  the 
order  is  invalid  or  not  final  because  of  its 
failure  to  require  the  building  to  be  erect- 
ed according  to  plans  and  specifications  fur- 
nished by  the  Commission.  The  order  re- 
quires the  appellees  to  build  an  "adequate 
passenger  station,"  and,  when  that  order  is 
met,  the  appellees  will  have  complied  with 
the  letter  of  the  order.  The  appellees,  man- 
aged as  they  are  by  practical  railroad  men, 
know  how  many  passenger  trains  enter  and 
leave  Bessemer  each  day,  and  they  can, 
when  they  proceed  to  comply  with  the 
order,  be  presumed  to  know  how  to  con- 
struct a  passenger  station  sufficient  to  meet 
the  requirements  of  the  order.  The  mere 
fact  that  the  order  has  left  certain  details, 
in  complying  with  the  terras  of  the  order, 
to  the  reasonable  discretion  of  appellees, 
should  in  no  way  affect  the  validity  of  the 
postive  command  that  appellees  construct, 
for  their  joint  use,  an  adequate  imion 
passenger  station  at  Bessemer. 

It  follows  from  what  we  have  above  said 
that  we  are  of  the  opinion  that  the  petition 
of  appellant  was  not  subject  to  the  demur- 
rer which  was  interposed  to  it  by  the  appel- 
lees. The  judgment  of  the  court  below  is 
therefore  reversed,  and  the  cause  is  remand- 
ed to  the  court  below  for  further  proceed- 
ings not  inconsistent  with  the  views  above 
expressed. 

Dowdell,  Ch.  J.,  and  Anderson  and 
Maylleld,  J  J.,  concur. 

Petition  for  rehearing  denied  December 
18,   1013. 
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DENVER    k  RIO    GRANDE    RAILROAD 
COMPANY,  Plff.  ill  Err.,  ; 

V. 

MARY   M.  DOYLE. 


•(—  Colo. 


145   Pac.  688.) 


Carrier  —  loss  of  baggage  —  delay  in 
claiming:  — -  inability  to  procure  sleep- 
ing: car  accommodations. 

A  passenger  who  does  not  claim  hia  bag- 
gage at  destination  until  forty-eight  hourb 
after  its  arrival  cannot  hold  the  carrier 
liable  as  insurer  for  loss  of  the  baggage 
twenty-four  hours  before  by  burglary,  al- 
though he  failed  to  reach  destination  earlier 
because  of  inability  to  procure  sleeping  car 
accommodations,  if  he  did  not  notify  the 
carrier  that  he  would  not  accompany  the 
baggage. 

(January  4,  1915.) 

fj^RROR  to  the  Mesa  County  Court  to  re- 
j  view  a  judgment  in  plaintiff's  favor  in 
an  action  brought  to  recover  damages  for 
failure  of  defendant  to  deliver  a  suit  case 
when  called  for,  which  was  received  by  it 
as  baggage  for  transportation.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  E.  N.  Clark  and  G.  P.  Steele, 
for  plaintiff  in  error: 

A  passenger  should  demand  his  baggage 
within  a  reasonable  time  after  it  has 
arrived  at  destination;  failing  in  that,  the 
liability  of  the  carrier  as  an  insurer 
changes  to  that  of  a  warehouseman,  and 
negligence  on  its  part  must  be  shown. 

4  Elliott,  Railroads,  2d  ed.  §  1659;  3 
Hutchinson,  Carr.  dd  ed.  §  1285;  2  Redf. 
Railways,  §  171;  6  Cyc.  672;  Chicago,  R.  I. 
&  P.  BL  Co.  V.  Boyce,  73  111.  610,  24  Am. 
Rep.  268;  Schnitzmeyer  v.  Illinois  C.  R. 
Co.  147  III.  App.  101;  Kansas  City,  Ft.  S. 
&  M.  R.  Co.  V.  McGahey,  63  Ark.  344,  36 
L.R.A.  781,  58  Am.  St.  Rep.  Ill,  38  S.  W. 
659,  1  Am.  Neg.  Rep.  1;  Hoeger  v.  Chi- 
cago, M.  &  St.  P.  R.  Co.  63  Wis.  100,  53 
Am.  Rep.  271,  23  N.  W.  436;  Kansas  City, 


Note.  —  As  to  carrier's  liability  for  bag- 
gage after  reaching  destination,  see  notes 
to  Kansas  City,  Ft.  S.  &  M.  R.  Co.  v. 
McGahev,  36  L.R.A.  781;  Chesapeake  &  0. 
R.  Co.  V.  Beasley,  3  L.R.A.  (N.S.)  183;  and 
Milwaukee  Mirror  &  Art  Glass  Works  v. 
Chicago,  M.  &  St.  P.  R.  Co.  38  L.R.A. (N.S.) 
383;  and  see  references  in  last-mentioned 
note  for   annotation   on    related   questions. 

Generally  as  to  liability  of  carrier  for 
baggage  not  accompanied  by  passenger,  see 
notes  to  Marshall  v.  Pontiac,  0.  &  N.  R.  Co. 
55  L.  R.  A.  650,  and  Southern  R.  Co.  v.  Din- 
kins  &  D,  Hardware  Co.  43  L.R.A.(N.S.) 
806;  and  later  case  Alabama  G.  S.  R.  Co. 
V.  Knox,  49  L.R.A.(N.S.)  411. 
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Ft.  S.  ft  M.  R.  Co.  V.  Patten,  3  Kan.  App. 
338,  46  Pac.  108;  Louisville,  C.  &  L.  R.  Co. 
V.  Mahan,  8  Bush,  184;  Graves  v.  Fitch- 
burg  R.  Co.  29  App.  Div.  691,  51  N.  Y. 
Supp.  636;  Ouimit  v.  Henshaw,  35  Vt.  605, 
84  Am.  Dec.  646;  Chicago  &  A.  R.  Co.  v. 
Addizoat,  17  111.  App.  632;  Roth  v.  Buffalo 
&  State  Line  R.  Co.  34  N.  Y.  548,  90  Am. 
Dec.  736;  Wiegand  v.  Central  R.  Co.  75  Fed. 
370;  Galveston,  H.  &  S.  A.  R.  Co.  v.  Smith, 
81  Tex.  479,  17  S.  W.  133;  Kahn  v.  Atlan- 
tic &  N.  C.  R.  Co.  115  N.  C.  638,  20  S.  E. 
169;  Levi  v.  Missouri,  K.  &  T.  R.  Co.  157 
Mo.  App.  536,  138  S.  W.  699;  Nealand  v. 
Boston  &  M.  R.  Co.  161  Mass.  67,  36  N.  K. 
592;  Houston,  E.  &  W.  T.  R.  Co.  v.  An- 
derson, —  Tex.  Civ.  App.  — ,  147  S.  W. 
353;  George  F.  Ditman  Boot  &  Shoe  Co. 
v.  Keokuk  &  W.  R.  Co.  91  Iowa,  416,  51 
Am.  St.  Rep.  352,  59  N.  W.  257;  Denver 
k  R.  G.  R.  Co.  T.  Peterson,  30  Colo.  77, 
97  Am.  St.  Rep.  76,  69  Pac.  578. 

Mr.  R.  6.  liucas  also  for  plaintiff  in 
error. 

Messrs.  Henry  R.  Rhone  and  J.  H. 
Burkhardt  for  defendant  in  error. 

Garrlgnes,  J.,  delivered  the  opinion  of 
the  court: 

This  action  for  damages  is  on  account 
of  the  failure  of  the  railroad  company  to 
produce  and  deliver  a  suit  case  when  it 
was  called  for,  which  it,  as  a  common  car- 
rier, had  received  as  baggage  for  trans- 
portation. 

1.  The  facts  are  admitted,  and  there  is  no 
conflict  in  the  testimony.  Mary  M.  Doyle 
came  to  Denver  August  9,  1911,  from  her 
home  in  Clifton,  Colorado,  where  she  had 
purchased  a  round-trip  ticket  over  the  Den- 
ver and  Rio  Grande  Railroad.  She  started 
to  return  on  the  evening  of  the  14th,  and 
upon  arriving  at  the  Union  Depot  first 
checked  her  suit  case  to  Clifton,  and  then 
went  to  the  Pullman  office  to  secure  a 
sleeper  berth,  which  she  was  unable  to  do, 
for  the  reason  that  they  were  all  sold. 
Feeling  that  she  was  physically  unable  to 
travel  at  night  without  Pullman  accommo- 
dations, she  remained  in  Denver  without  in- 
forming the  company  that  she  did  not  in- 
tend to  travel  on  the  same  train  with  her 
baggage,  and  the  next  morning,  the  15th, 
went  to  Colorado  Springs,  where  she  en- 
deavored to  secure  a  berth  on  the  night 
train,  and  was  again  informed  that  they 
were  all  sold.  She  remained  at  Colorado 
Springs  until  the  morning  of  the  16th,  se- 
cured a  sleeper,  and  left  that  night,  arriv- 
ing at  Clifton  on  the  afternoon  of  the  17th, 
where  she  called  for  her  baggage,  which  the 
company  failed  to  deliver,  and  later  she 
was  informed  by  the  agent  that  the  depot 
had  been  burglarized  the  night  before  and 
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her  suit  case  stolen.  In  the  court  below, 
plaintifT  tried  the  case  upon  the  theory  that 
under  these  facts  the  company  was  account- 
able as  a  common  carrier  and  insurer  of 
the  baggage,  without  proof  of  negligence, 
and  rested  without  attempting  to  prove 
negligence.  Defendant  then  interposed  a 
motion  for  a  nonsuit  upon  the  ground  that 
it  was  not  liable  as  an  insurer  or  common 
carrier;  that  it  was  only  accountable  to  the 
plaintifT  as  a  bailee  or  warehouseman,  and, 
no  negligence  having  been  shown,  plaintiff 
could  not  recover.  This  motion  was  over- 
ruled. Defendant  then  introduced  its  evi- 
dence from  which  it  appeared  that  Clifton 
was  a  small  day  station,  the  agent  remain- 
ing on  duty  from  8  a.  M.  to  8  p.  M.;  that 
the  suit  case  in  question  arrived  on  the 
afternoon  of  the  15th,  and,  being  unclaimed, 
it  was  stored  in  the  baggage  room  used  for 
that  purpose;  that  on  the  night  of  the  10th 
the  depot  was  burglarized  and  the  suit 
case,  with  other  property,  stolen ;  that  the 
depot  was  a  substantial  building  with  doors 
and  windows  equipped  with  ordinary  locks 
and  fastenings;  that  when  the  agent  left 
at  8  o'clock  on  the  night  of  the  16th,  the 
doors  and  windows  were  securely  locked  and 
fastened;  that  the  next  morning  it  was  dis- 
covered that  an  entrance  had  been  forced 
through  a  window  and  the  building 
burglarized. 

The  court,  in  its  instructions,  after  stat- 
ing the  issues,  told  the  jury  that  they 
should  determine  from  the  evidence  and 
circumstances  whether  plaintiff  called  for 
her  baggage  within  a  reasonable  time  after 
it  arrived  at  Clifton;  that  what  constituted 
a  reasonable  time  for  her  to  remove  it  after 
it  arrived  was  a  question  of  fact  which 
should  be  determined  by  the  jury;  and  in 
that  connection  that  they  might  consider 
whether  her  failure  to  demand  her  baggage 
sooner  was  because  of  the  inability  or  fail- 
ure of  the  company  to  furnish  her  proper 
and  suitable  accommodations  for  travel, 
considering  her  state  of  health  at  the  time; 
that 'the  liability  of  the  company  terminated 
as  a  common  carrier  after  her  baggage 
arrived  at  Clifton  and  a  reasonable  time 
had  elapsed  to  remove  it;  that  if  she  failed 
to  remove  her  suit  case  after  a  reasonable 
time  after  it  arrived,  the  liability  of  the 
company  shifted  or  changed  from  that  of 
a  common  carrier  to  that  of  a  warehouse- 
man; that  as  a  warehouseman,  the  company 
was  only  bound  to  use  that  degree  of  care 
and  attention  which  a  man  of  ordinary 
prudence  and  diligence  would  use  in 
reference  to  the  goods,  under  the  circum- 
stances, if  they  were  his  own;  and  if  the 
company  used  such  reasonable  diligence  in 
storing  and  caring  for  the  goods,  it  would 
not  be  liable  in  case  of  loss  by  burglary; 
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that  as  a  warehouseman,  it  was  its  duty 
to  store  the  baggage  in  a  room  reasonably 
safe  and  secure,  used  for  that  purpose; 
that  where  a  railroad  company  places  un- 
called-for baggage  in  its  storeroom  where  it 
is  its  custom  to  place  uncalled-for  baggage, 
and  such  room  appears  to  be  reasonably 
secure  for  its  safekeeping,  the  railroad  com- 
pany will  not  be  liable  unless  guilty  of  neg- 
ligence which  caused  the  loss;  and  if  they 
found  for  plaintiff,  the  measure  of  dam- 
ages would  be  the  value,  for  use  by  the 
plaintifT,  of  the  property  lost,  at  the  time 
and  place  of  its  loss,  together  with  legal 
interest  thereon  from  that  date,  all  dam- 
ages having  been  waived  except  those  com- 
ing within  the  above  rule. 

2.  The  undisputed  testimony  shows:  Au- 
gust 14,  1911,  plaintiff,  at  the  Denver  Union 
Depot,  checked  her  suit  case  to  Clifton, 
where  it  arrived  August  15th,  at  1:45  p. 
M.;  it  was  uncalled  for  on  its  arrival,  and 
the  agent  placed  it  in  the  baggage  room  of 
the  depot;  during  the  night  of  August  16th, 
the  depot  was  burglarized,  and  the  suit 
case,  with  other  articles,  stolen;  August 
17th  plaintiff  arrived  at  Clifton  at  1:10 
p.  u.,  and  called  for  the  baggage,  which  the 
company  failed  to  deliver,  because  it  had 
been  stolen;  that  the  station  was  a  sub- 
stantial building,  and  no  negligence  was 
shown  in  caring  for  the  baggage,  which 
occasioned  its  loss.  Plaintiff  tried  the  case 
upon  the  theory  of  the  company's  liability 
as  a  common  carrier  and  insurer.  The  the- 
ory of  the  defendant  was  that  its  liability 
as  a  common  carrier  terminated  long  before 
plaintiff  called  for  the  baggage,  and  had 
changed  or  shifted  to  that  of  a  bailee  or 
warehouseman  before  the  property  was 
stolen,  and  that  it  was  only  liable  as  a 
warehouseman  upon  proof  of  negligence 
which  caused  the  loss. 

3.  Plaintiff's  railroad  fare  covered  trans- 
portation for  herself  and  baggage  to  Clif- 
ton, and  ordinarily  it  is  presumed  that 
baggage  and  passenger  will  go  by  the  same 
train,  and  that  the  baggage  will  be  called 
for  within  a  reasonable  time  after  the 
arrival  at  its  destination.  Marshall  v. 
Pontiac,  O.  &  N.  R.  Co.  126  Mich.  45,  55 
L.R.A.  650,  85  N.  W.  242;  Blumenthal  v. 
Maine  C.  R.  Co.  79  Me.  550,  11  Atl.  605; 
Wilson  V.  Grand  Trunk  R.  Co.  56  Me.  60,  96 
Am.  Dec.  435. 

4.  While  the  company  had  charge  of  the 
baggage  as  a  common  carrier,  it  was  an 
insurer  of  the  property,  and  must  pay  for 
its  value  if  it  failed  to  deliver  it  while 
held   in  this  capacity. 

It  was  the  duty  of  the  company  to  have 
the  baggage  ready  for  delivery  within  a 
reasonable  time  after  it  reached  its  desti* 
nation,  and  it  was  the  duty  of  the  plaintiff 
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to  take  it  away  within  a  reasonable  time. 
If  the  baggage  remained  uncalled  .for,  it 
was  the  duty  of  the  defendant  to  store  it 
in  the  baggage  room  at  the  station  or  in 
some  other  suitable  place,  and  if  plaintiff 
failed  to  take  it  awav  within  a  reasonable 
time  after  its  arrival,  the  liability  of  the 
company  as  a  common  carrier  and  insurer 
changed  or  shifted  to  that  of  a  bailee  or 
warehouseman.  It  then  held  the  property 
in  storage;  its  liability  as  an  insurer  or 
common  carrier  no  longer  existed,  and  in 
case  of  its  loss,  plaintiff  could  only  recover 
against  the  company  as  a  warehouseman, 
upon  proof  that  its  negligence  caused  the 
loss.  4  Elliott,  Railroads,  2d  ed.  §  1659; 
3  Hutchinson,  Carr.  3d  ed.  §§  1285  et  seq.; 
2  Redf.  Railroads,  §  171;  6  Cyc.  672. 

5.  A  reasonable  time  means  sufficient 
time  within  reason  to  remove  baggage  after 
it,  not  the  passenger,  arrives.  Where  the 
facts  are  not  disputed,  what  constitutes  a 
reasonable  time  for  a  passenger  to  remove 
his  baggage  after  arriving  at  its  destination 
is  a  question  of  law  which  the  court  must 
determine.  Denver  &  R.  6.  R.  Co.  v. 
Peterson,  30  Colo.  77-87,  97  Am.  St.  Rep. 
76,  69  Pac.  578 ;  Chicago,  R.  I.  &  P.  R.  Co. 
v.  Boyce,  73  111.  510,  24  Am.  Rep.  268; 
Schnitzmeyer  v.  Illinois  C.  R.  Co.  147  111. 
App.  101;  Kansas  City,  Ft.  S.  &  M.  R.  Co. 
V.  Patten,  3  Kan.  App.  338,  45  Pac.  108; 
Louisville,  C.  &  L.  R.  Co.  v.  Mahan,  8  Bush, 
184;  Graves  v.  Fitchburg  R.  Co.  29  App. 
Div.  691,  51  N.  Y.  Supp.  636;  Ouimit  v. 
Henshaw,  35  Vt.  605,  84  Am.  Dec.  646; 
Chicago  &  A.  R.  Co.  v.  Addizoat,  17  111. 
App.  632;  Galveston,  H.  &  S.  A.  R.  Co.  v. 
Smith,  81  Tex.  479,  17  S.  W.  133;  Kahn  v. 
Atlantic  &  N.  C.  R.  Co.  115  N.  C.  638,  20 
S.  E.  169;  George  F.  Ditman  Boot  &  Shoe 
Co.  v.  Keokuk  &  W.  R.  Co.  91  Iowa,  416, 
51  Am.  St.  Rep.  352,  59  N.  W.  257, 

6.  The  court  left  the  jury  to  determine 
from  all  the  admitted  facts  and  circum- 
6tance8  whether  plaintiff  called  for  her  bag- 
gage within  a  reasonable  time,  and  whether 
the  liability  of  the  company  had  shifted 
from  that  of  a  common  carrier  to  that  of  a 
warehouseman.  This  was  error.  Plaintiff's 
baggage  arrived  at  1:45  p.  M.,  on  the  15th, 
and  remained  in  the  baggage  room  until 
the  night  of  the  16th  without  being  called 
for,  and  it  was  the  duty  of  the  court  to 
have  held,  as  a  matter  of  law,  that  the 
baggage  was  not  demanded  within  a  rea- 
sonable time  after  it  arrived. 

Plaintiff  could  not  recover  against  the 
company  as  a  common  carrier  or  insurer  of 
the  baggage  as  a  matter  of  law.  She  did 
not  demand  or  take  it  away  within  a  rea- 
sonable time  after  it  arrived,  and  she  could^ 
not  recover  against  the  company  as  a  ware-* 
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houseman,  because  there  was  no  proof  of 
negligence. 

7.  Plaintiff  attempted  to  show,  as  a  spe- 
cial circumstance  excusing  her  from  re- 
moving the  baggage  on  the  afternoon  of  the 
day  it  arrived,  that  she  endeavored  to,  but 
could  not,  get  a  sleeper  until  the  night 
of  the  16th,  and  did  not  feel  able  to  travel 
without  one.  In  this  way  she  sought  to  ex- 
tend the  reasonable  time  to  remove  the  bag- 
gage after  it  arrived  at  Clifton.  If  plain- 
tiff had  used  ordinary  care,  thoughtfulness, 
and  prudence,  it  must  have  occurred  to  her 
that  if  she  waited  until  a  few  minutes  be- 
fore train  time,  she  might  have  difliculty, 
at  that  season  of  the  year,  in  securing  a 
berth.  Without  making  any  inquiry  or 
knowing  whether  or  not  she  could  procure  a 
berth,  she  first  went  to  the  baggage  room 
and  checked  her  suit  case,  expecting  and  in- 
tending to  take  the  same  train  upon  which 
it  would  go.  Learning,  upon  inquiry,  that 
she  could  not  get  a  berth,  she  decided  not 
to  take  that  train,  but  to  wait  until  she 
could  secure  sleeper  accommodations.  She 
allowed  her  baggage  to  go  on,  and  it 
reached  its  destination  two  days  in  ad- 
vance of  her  arrival,  when  she  could  easily 
have  checked  it  for  the  train  on  which  she 
was  to  travel.  Under  such  circumstances, 
all  the  company  could  do  was  to  store  it 
in  its  baggage  room  on  its  arrival.  There 
was  no  delinquency  on  the  part  of  the  com- 
pany in  transporting  either  plaintiff  or  her 
baggage  which  would  excuse  her  for  not 
calling  for  and  removing  it  without  delay 
upon  its  arrival,  or  which  would  extend 
the  reasonable  time  for  its  removal  after 
it  arrived.  It  was  the  fault  of  the  passen- 
ger that  the  baggage  was  not  called  for  and 
delivered  upon  its  arrival. 

By  motion  for  a  nonsuit,  by  requested  in- 
structions, by  a  request  for  a  directed 
verdict,  and  by  motion  for  a  new  trial,  the 
court  was  given  ample  opportunity  to  have 
disposed  of  the  case  according  to  la\v.  It 
not  having  done  so,  the  judgment  is  re- 
versed, and  the  cause  remanded,  with 
directions  to  dismiss  the  action. 

Mnsser,  Ch.  J.,  and  Hill,  J.,  concur. 
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E.  H.  JENNINGS,  Respt., 

V. 

IDAHO    RAILWAY,    LIGHT,    &    POWER 
COMPANY  et  al.,  Appts. 

<26  Idaho,  703,  146  Pac.  101.) 

Attachment    —    foreign    corporation  — 
effect  of  compliance  with  local  laws. 

A    statute    giving    foreign    corporations 
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which  comply  with  the  local  laws  all  the 
rights  and  privileges  of  like  domestic  cor- 
porations, and  subjecting  them  to  the  laws 
of  the  state  applicable  to  like  domestic  cor- 
porations, does  not  exempt  them  from  the 
operation  of  the  statute  authorizing  an  at- 
tachment in  actions  against  defendants  not 
residing  in  the  state. 

(January  20,   1915.) 

APPEAL  by  defendant  from  an  order  of 
the  District  Court  for  Ada  County  re- 
fusing to  dissolve  an  attachment  alleged  to 
have  been  improperly  issued  on  certain 
property  of  the  defendant  railway  company. 
Affirmed. 

The   facts   are   stated   in   the   opinion. 

Messrs.  Cavanah,  Blake,  &  MacLanc, 
for  appellants: 

Ko  attachment  can  be  issued  against  a 
domestic  corporation  in  an  action  on  a 
secured  debt,  and  therefore,  if  foreign  cor- 
porations have  the  same  rights  an-d  privi- 
leges, and  are  subject  to  like  laws,  no  at- 
tachment can  be  issued  against  them  in 
such   cases. 

6  Thomp.  Corp.  1895  ed.  p.  6420,  §  8060; 
Farns worth  v.  Terre-Haute,  A.  &  St.  L.  R, 
Co.  29  Mo.  75:  Martin  v.  Mobile  &  O.  R. 
Co.  7  Bush,  116;  Burr  v.  Co-operative 
Constr.  Co.  162  111.  App.  512;  Hacketts- 
town  Bank  v,  Mitchell,  28  N.  J.  L.  516; 
Blair  v.  Winston,  84  Md.  356,  35  Atl.  1101; 
Herbert  v.  Herbert,  49  N.  J,  Eq.  70,  22 
Atl.  789;  Munroe  v.  Williams,  37  S.  C.  81, 
19  L.R.A.  665,  16  S.  E.  533. 

Messrs.  Richards  &  Haga  and  McKeen 
P,  Morrow,  for  respondent: 

The  domicll,  residence,  and  citizenship 
of  a  corporation  are  in  the  state  where  it  is 
created,  and,  where  the  corporation  is  not 
domesticated,  it  can  have  but  one  domicil. 


one  residence,  and  one  citizenship,  and  that 
is  in  the  state  issuing  its  charter  and  main- 
taining supervision  and  control  over  the 
corporation. 

Cowardin  v.  Universal  L.  Ins.  Co.  32 
Gratt.  445;  Barbour  v.  Paige  Hotel  Co.  2 
App.  D.  C.  174;  Shinn,  Attachm.  §  105; 
Boyer  v.  Northern  P.  R.  Co.  8  Idaho,  74, 
70  L.R.A.  691,  66  Pac.  826;  New  York  L. 
Ins.  Co.  v.  Pike,  51  Colo.  238,  117  Pac.  899; 

5  Thomp.  Corp.  2d  ed.  §  6629;  Cook,  Corp. 
7th  ed.  §  1;  Waechter  v.  Atchison,  T.  &  S. 
F.  R.  Co.  10  Cal.  App.  70,  101  Pac.  41; 
Note  to  Stonega  Coke  &  Coal  Co.  v.  South- 
ern Steel  Co.  31  L.R.A.(N.S.)   278. 

Budge,  J.,  delivered  the  opinion  of  the 
court : 

On  the  6th  of  November,  1911,  the  Idaho 
Railway,  Light,  &  Power  Company,  a  cor- 
poration organized  under  the  laws  of  the 
state  of  Maine,  made,  executed,  and  de- 
livered its  promissory  note  to  one  E.  H. 
Jennings  for  $180,000,  payable  two  years 
after  date,  bearing  interest  at  the  rate  of 

6  per  cent  per  annum  from  July  6,  1912. 
In  order  to  secure  the  payment  of  the  above 
obligation,  the  Idaho  Railway,  Light,  &, 
Power  Company  deposited  with  the  said 
Jennings  as  collateral  security  1,200 
shares  of  the  preferred  stock  and  2,884 
shares  of  the  common  stock  of  the  Boise 
Railroad  Company,  Limited.  After  the 
loan  had  been  negotiated  and  the  stock  of 
the  Boise  Railroad  Company  pledged,  a&. 
aforesaid,  the  Idaho  Railway,  Light,  & 
Power  Company,  being  then  the  owner  of 
all  of  the  stock  of  the  Boise  Railroad  Com- 
pany, elected  its  employees  or  officers  as 
directors  and  officers  of  the  Boise  Railroad 
Company,  and  immediately  thereafter 
caused  said  officers  to  convey  by  proper  con- 


Note.  —  Liahility  of  foreign  corporation 
which  has  complied  with  conditions 
of  doing  hnsiness  in  state  to  attach- 
tnent  as  nonresident. 

The  earlier  cases  upon  the  above  ques- 
tion are  gathered  in  the  note  accompanying 
Stonega  Coke  &  Coal  Co.  v.  Southern  Steel 
Co.  31  L.R,A.(N.S.)  278,  and  the  present 
note  includes  only  the  decisions  since  the 
writing  of  that  note. 

In  Burr  v.  Co-operative  Constr.  Co.  162 
111.  App.  512,  under  an  attachment  act 
making  nonresidence,  and  not  noncitizen- 
ship,  the  ground  of  attachment,  it  was  held 
that  a  foreign  corporation  licensed  to  do 
business  in  the  state  was  a  resident,  and 
not  a  nonresident,  within  the  meaning  of 
the  act.  The  court  stated  that  it  agreed 
with  the  court  in  Hackettstown  Bank  v. 
Mitchell,  28  N.  J.  L.  516,  that  the  word 
"resident"  as  used  in  the  attachment  laws 
has  a  peculiar  meaning,  and  that  the  writ 
of  attachment  is  an  extraordinary  mode  of 
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procuring  the  appearance  of  a  defendant, 
and  is  not  to  be  resorted  to  when  the  ordi- 
nary process  of  the  law  can  be  used,  though 
the  legal  domicil  of  the  defendant  may  be- 
out  of  the  state. 

In  Edwards  Mfg.  Co.  v.  Ashland  Sheet 
Mill  Co.  31  Ohio  C.  C.  414,  it  was  held 
that  an  affidavit  for  attachment  upon  the 
ground  that  the  defendant  is  a  foreign  cor- 
poration must  affirmatively  show  that  such 
corporation  is  not  within  the  exceptions 
contained  in  subdiv.  1,  §  5521,  Rev.  Stat, 
(which  apparently  exempts  foreign  corpor- 
ations which  have  complied  with  the  re- 
quirements for  doing  business  in  the  state 
from  attachment  as  nonresidents),  and  a 
sworn  averment  stating  that  the  defendant 
was  doing  business,  at  a  certain  place  in 
another  state  was  held  not  to  aid  the  affi- 
davit, since  such  statement  did  not  exclude 
the  fact  that  the  corporation  might  also  be 
doing  business  in  Ohio  and  owning  or  using 
a  part  of  its  capital  or  plant  in  that  state* 

J.  T.  W. 
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Tejance  all  of  the  property,  assets,  fran- 
chises, and  privileges  of  the  Boise  Railroad 
Company  to  the  Idaho  Railway,  Light,  & 
Power  Company.  This  being  done,  the 
necessity  for  the  existence  of  the  Boise 
Railroad  Company  as  a  corporation  ceased, 
and  thereafter  the  annual  license  tax  of 
said  company  was  not  paid  to  the  state  by 
either  the  Boise  Railroad  Company  or  the 
Idaho  Railway,  light,  &  Power  Company, 
and  on  the  Ist  of  December,  1913,  the  char- 
ter of  the  said  Boise  Railroad  Company  was 
forfeited  to  the  state. 

At  the  date  of  the  commencement  of  this 
action  in  the  trial  court,  the  capital  stock 
of  the  Boise  Railroad  Company,  which  had 
theretofore  been  pledged  as  collateral  se- 
curity for  the  payment  of  the  respondent's 
note,  was  the  stock  of  a  corporation  which 
had  forfeited  its  charter  and  conveyed  all 
of  its  physical  properties,  rights,  assets, 
and  franchises  to  the  appellant  corporation 
herein.  The  Idaho  Railway,  Light,  &,  Power 
'Company,  by  its  officers,  executed  a  mort- 
gage or  deed  of  trust  to  the  Guaranty  Trust 
Company  of  New  York,  securing  an  issue 
of  bonds  aggregating  $30,000,000,  which 
said  mortgage  or  deed  of  trust  covered  all 
the  property  then  owned  by  the  Idaho 
Railway,  Light,  &  Power  Company  which 
it  might  thereafter  acquire,  and  un- 
der which  bonds  of  said  company  of  the 
par  value  of  about  $9,095,000  had  been 
actually  issued.  The  property  transferred 
to  the  Idaho  Railway,  Light,  &  Power  Com- 
pany, which  had  previously  constituted  the 
security  as  represented  by  the  stock  pledged 
to  Jennings,  was  now  claimed  by  the  Idaho 
Railway,  Light,  &  Power  Company  as  own- 
er, and  by  the  Guaranty  Trust  Company 
of  New  York  as  trustee,  under  the  $30,000,- 
000  mortgage  above  referred  to. 

On  December  23,  1913,  a  receiver  for  the 
Idaho  Railway,  Light,  &  Power  Company 
was  duly  appointed  by  an  order  of  the 
United  States  court  for  the  district  of  Ida- 
ho, southern  division. 

The  answer  of  the  appellant  admits  the 
indebtedness  of  $180,000  to  the  respondent, 
and  also  admits  tlie  appointment  of  a  re- 
ceiver bv  an  order  of  the  United  States  dis- 
trict  court,  and  the  insolvency  of  the  ap- 
pellant corporation. 

This  is  a  brief  statement  of  what  appears 
to  be  the  facts  in  this  case. 

As  the  time  of  the  issuance  of  sum- 
mons in  this  action,  the  respondent,  upon 
affidavit  and  sufficient  bond,  secured  a  writ 
of  attachment  and  caused  to  be  attached  all 
of  the  properties,  assets,  and  franchises 
of  the  Idaho  Railway,  Light,  &  Power  Com- 
pany. On  May  28,  1914,  appellant,  by  its 
counsel,  moved  in  the  trial  court  to  dis- 
charge the  attachment  theretofore  issued, 
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for  the  following  reasons,  to  wit:  (1)  That 
the  affidavit  of  attachment  shows  upon  its 
face  that  the  debt,  upon  which  action  is 
brought,  was  secured  by  pledge  of  stock 
of  the  Boise  Railroad  Company,  and  fails 
to  show  that  such  security  has  become 
valueless.  (2)  That  the  defendant  Idaho 
Railway,  Light,  &  Power  Company  is  not  a 
nonresident  of  the  state  of  Idaho,  within 
the  meaning  of  the  attachment  law,  but  is 
a  foreign  corporation  that  has  complied 
with  the  Constitution  and  all  the  laws  of 
Idaho  respecting  foreign  corporations,  and, 
as  such,  by  the  terms  of  such  statutes  is 
entitled  to  all  the  rights  and  privileges, 
and  subject  to  the  laws  applicable  to  do- 
mestic corporations.  (3)  That  the  under- 
taking for  attachment  is  insufficient.. 

It  was  conceded,  upon  the  argument  of 
this  cause,  that  the  appellant  corporation 
had  fully  complied  with  the  Constitution 
and  laws  of  this  state  respecting  foreign 
corporations.  That  being  true,  the  appellant 
insists  that  it  is  exempt  from  attachment, 
under  the  laws  of  this  state  authorizing  the 
attachment  of  the  property  of  nonresidents. 

Section  4302,  Rev.  Codes,  as  amended  by 
Sess.  Laws  1913,  p.  160,  provides  that  "the 
plaintiff  at  the  time  of  the  issuing  of  sum- 
mons, or  at  any  time  afterwards  may  have 
the  property  of  the  defendant  attached,  as 
security  for  the  satisfaction  of  any  judg- 
ment that  may  be  recovered,  unless  the  de- 
fendant gives  security  to  pay  such  judgment 
as  in  this  chapter  provided  in  the  following 
cases:  .  .  .  2.  In  an  action  upon  a  judg- 
ment, or  upon  contract,  express  or  implied, 
or  for  the  collection  of  any  penalty  provided 
by  any  statute  of  this  state,  against  a  de- 
fendant not  residing  in  this  state." 

Section  2792,  Rev.  Codes,  provides,  among 
other  things:  "That  foreign  corporations 
complying  with  the  provisions  of  this  sec- 
tion shall  have  all  the  rights  and  privileges 
of  like  domestic  corporations,  including  the 
right  to  exercise  the  right  of  eminent  do- 
main, and  shall  be  subject  to  the  laws  of 
the  state  applicable  to  like  domestic  cor- 
porations." 

The  pertinent  question  for  our  considera- 
tion, therefore,  is:  Do  the  provisions  of 
our  statute  exempt  foreign  corporations 
from  attachment,  within  the  meaning  of 
§  4302  and  subdivision  2,  supra,  for  the  rea- 
son that  said  nonresident  corporation  has 
fully  complied  with  the  Constitution  and 
all  of  the  laws  of  the  state  affecting  foreign 
corporations?  In  other  words,  wlien  foreign 
corporations  comply  with  the  Constitution 
and  laws  of  our  state,  do  they  occupy  the 
same  position,  with  reference  to  our  at- 
tachment laws,  that  domestic  corporations 
do,  or  is  their  property  liable  to  attachment, 
irrespective   of  their   compliance  with  the 
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Constitution    and    la^vs    affecting    nonresi- 
dents ? 

Should  this  court  reach  the  conclusion 
that  a  foreign  corporation  is  not  exempt 
from  attachment  bv  reason  of  having  com- 
plied  with  the  Constitution  and  laws  of 
this  state  affecting  foreign  corporations,  it 
would  be  unnecessary  to  discuss  or  deter- 
mine  any  other  question  involved  in  this 
case. 

It  is  conceded  that  the  appellant  is  a  for- 
eign corporation,  organized  and  existing 
under  the  laws  of  the  state  of  Maine;  and 
unless  when  it  applied  to  the  state  of  Idaho 
for  admission  to  do  business  within  this 
state,  and  by  a  full  compliance  with  the 
Constitution  and  laws  of  this  state,  affect- 
ing foreign  corporations,  it  thereby  became 
a  resident  corporation,  within  the  meaning 
of  the  attachment  law,  and  thereby  became 
exempt  from  attachment,  within  the  mean- 
ing of  the  statutes  above  cited,  it  could 
at  this  time  be  considered  in  no  other  light 
than  a  nonresident. 

In  the  case  of  Boyer  v.  Northern  P.  R. 
Co.  8  Idaho,  74,  70  L.R.A.  691,  66  Pac.  826, 
the  court  says:  "Both  upon  principle  and 
authority  private  corporations  are  residents 
of  the  state  in  which  they  are  created.  They 
have  and  can  have  but  one  domicil — that  the 
state  of  their  birth,  and  which  is  fixed  by 
the  charter  of  incorporation.  They  may 
migrate  into  other  countries  and  jurisdic- 
tions for  the  purpose  of  business,  and  may 
be  permitted  to  carry  on  business  in  other 
states;  yet,  so  far  as  jurisdiction  of  courts 
is  concerned,  they  are  treated  both  by  our 
Federal  courts  and  bv  our  state  courts  as 
residents  of  the  state  in  which  created,  and 
nonresidents  of  other  states.  The  appellant 
in  this  case  is  a  foreign  corporation.  .  .  . 
Foreign  corporations  are  and  remain,  to  all 
intents  and  purposes,  so  far  as  jurisdiction 
of  actions  is  concerned,  nonresidents  of  the 
state." 

In  the  case  of  New  York  L.  Ins.  Co.  v. 
Pike,  61  Colo.  238,  117  Pac.  899,  the  su- 
preme court  of  Colorado  says:  "The  au- 
thorities, both  court  and  text  writers, 
announce  as  settled  doctrine  that  a  corpora- 
tion organized  under  the  laws  of  one  state 
is  a  resident  of  the  state  under  whose  laws 
it  was  created ;  that  it  cannot  be  a  resident 
of  any  other  state;  and  though  such  a  cor- 
poration be  permitted  by  another  state,  up- 
on compliance  with  its  laws,  to  carry  on  its 
business  there,  such  permission  and  com- 
pliance does  not  make  it  a  resident  of  such 
other  state.  ...  To  hold  otherwise 
would  be  to  ingraft  upon  the  statute  an 
exception  which  is  wholly  foreign  to  its 
plain  terms,  and  would  be  only  an  amend- 
ment thereof." 

In  Cook  on  Corporations,  7th  ed.  §  1,  it 
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is  said:  "The  domicil,  residence,  and  citi- 
zenship of  a  corporation  are  in  the  state 
where  it  is  created." 

To  grant  to  a  foreign  corporation  the 
right  to  hold  property,  to  do  business,  main- 
tain actions,  enjoy  the  benefits  of  eminent 
domain,  does  not  make  it  a  domestic  cor- 
poration; and  notwithstanding  the  right  to 
the  enjoyment  of  all  of  these  privileges,  and 
such  others  48  the  legislature  may  from 
time  to  time  provide,  the  residence  or 
citizenship  of  a  foreign  corporation  would 
not  be  changed,  and  it  would  still,  under 
the  great  weight  of  authority,  be  subject 
to  attachment  as  a  foreign  corporation. 
Barbour  v.  Paige  Hotel  Co.  2  App.  D.  C. 
174;  Cowardin  v.  Universal  L.  Ins.  Co.  32 
Gratt.  445;  Merrick  v.  Van  Santvoord,  34 
N.  Y.  208;  Blackstone  Mfg.  Co.  v.  Black- 
stone,  13  Gray,  488;  Bank  of  Aucru^ta  v. 
Earle.  13  Pet.*  524,  10  L.  ed.  277;  Shaw  v. 
Quincy  Min.  Co.  145  U.  S.  444,  36  L.  ed. 
708,  12  Sup.  Ct.  Rep.  935. 

The  supreme  court  of  California  in 
Waechter  v.  Atchison,  T.  &  S.  F.  R.  Co.  10 
Cal.  App.  70,  101  Pac.  41,  had  under  con- 
sideration the  question  of  venue  in  a  suit 
brought  against  a  foreign  corporation,  in- 
volving the  same  principle  that  we  are 
called  upon  to  consider.  The  court  held 
that  "its  primary  purpose  was  apparently 
to  place  foreign  railway  and  transportation 
companies  upon  an  equal  standing  in  this 
state  with  domestic  corporations,  in  respect 
to  building  railways  and  exercising  the  right 
of  eminent  domain,  and  the  rights  and 
privileges  incident  thereto.  To  construe  it 
as  taking  such  companies  out  of  the  opera- 
tion of  the  provisions  of  the  general  sec- 
tion relating  to  the  place  of  trial  of  actions 
would  be  to  create  a  specially  privileged 
class  of  nonresident  corporations  who  would 
be  favored  above,  not  only  nonresident 
natural  persons,  but  all  other  foreign  cor- 
porations that  might  be  doing  business  in 
the  state.  This  would  not  only  result  in 
creating  a  special  class  of  corporate  defend- 
ants in  civil  actions,  but  would  also  ar- 
bitrarily discriminate  in  favor  of  corpora- 
tions against  natural  persons  who  were 
nonresidents," 

The  authorities  are  uniform  that  the 
domicil,  residence,  and  citizenship  of  a  cor- 
poration are  in  the  state  where  it  is  created, 
and  that,  where  the  corporation  is  not  do- 
mesticated (that  is,  reincorporated  in  other 
states  where  it  does  business),  it  can  have 
but  one  domicil,  one  residence,  and  one  cit- 
i7:pn8hip,  and  that  is  in  the  state  issuing 
its  charter  and  maintaining  supervision 
and  control  over  the  corporation.  5  Thomp. 
Corp.  2d  ed.  §  6620. 

In  Drake  on  Attachments,  7th  ed.  §  80, 
the  proposition  is  stated  as  follows:     "The 
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foreign  character  of  a  corporation  is  not 
to  be  determined  by  the  place  where  its 
business  is  transacted,  or  where  the  cor- 
porators reside,  but  by  the  place  where  its 
charter  was  granted.  With  reference  to 
inhabitancy,  it  is  considered  an  inhabitant 
of  the  state  in  which  it  was  incorporated." 

These  general  principles  respecting  resi- 
dency or  inhabitancy  of  corporations  cannot 
be  denied  or  questioned.  Cowardin  v.  Uni- 
versal L.  Ins.  Co.  32  Qratt.  445. 

It  must  be  conceded  that  it  is  beyond  the 
power  of  the  state  to  forfeit  or  extend  the 
corporate  existence  of  a  foreign  corporation. 
It  can  exercise  no  power  or  control  over  the 
corporation  as  such.  A  foreign  corpora- 
tion, by  compliance  with  the  Constitution 
and  laws,  may  do  business  within  the  state 
at  its  pleasure,  and,  when  dissatisfied,  can 
withdraw  at  will. 

The  provisions  of  our  attachment  law 
provide  for  no  such  exemption  as  contended 
for  by  appellant;  and,  even  though  the 
legislature  should  attempt  to  make  some 
Buch  provision  looking  to  the  exemption  of 
foreign  corporations  from  attachment  by  a 
compliance  with  the  Constitution  and  laws, 
such  legislation  might  be  seriously  ques- 
tioned upon  the  ground  and  for  the  reason 
that  it  would  be  class  legislation,  or  an 
attempt  on  the  part  of  the  legislature  to 
confer  special  privileges  upon  a  particular 
class  of  persons  which  could  not  be  enjoyed 
by  all  alike.  We  do  not  think  that  the 
legislature  ever  intended  that  a  foreign  cor- 
poration, by  complying  with  the  Constitu- 
tion and  laws  of  this  state  permitting  it  to 
do  business,  should  be  regarded  as  a  resi- 
dent of  this  state,  within  the  meaning  of 
our  attachment  laws,  and  that  its  property 
should  be  exempt  from  attachment.  Voss 
V.  Evans  Marble  Co.  101  111.  App.  373. 

In  view  of  the  conclusion  reached  by  this 
court  upon  the  second  ground  of  objection 
urged  to  the  validity  of  the  attachment  of 
the  property  of  appellant,  it  becomes  im- 
material whether  or  not  the  stock  pledged 
by  the  Idaho  Railway,  Light,  &  Power  Com- 
pany to  respondent  is  or  became  valueless 
by  the  fault  of  respondent  or  the  conduct 
of  appellants. 

The  third  objection  urged,  namely,  that 
the  undertaking  for  attachment  was  in- 
suflicient,  was  not  discussed  by  counsel  for 
appellants,  either  during  the  oral  argument 
or  in  the  brief  filed  on  appellants'  behalf. 

The  order  of  the  District  Court  refusing 
to  dissolve  the  attachment  is  hereby  af- 
firmed.    Costs  awarded  to  respondent. 

SulllTan,  Ch.  J.,  and  Morgan,  J.,  concur. 
L.R.A.1915D. 


IOWA  ST7PREBf£:  COURT. 

STATE    OF    IOWA    EX    REL.    JOHN    B. 
HAMMOND,  Appt., 

V. 

MRS.  MAURICE  LYNCH  et  al. 

(—  Iowa,  — -,  151  N.  W.  81.) 

Statnto  —  conclusiveness    of    enrolled 
bill. 

1.  The  courts  cannot  go  behind  the  en- 
rolled bill  to  determine  whether  or  not  the 
requirements  of  the  Constitution  were  com- 
plie<l  with  in  the  enactment  of  a  statute. 

Same  —  absence  of  signature  of  speaker 
—  effect. 

2.  The  absence  from  the  enrolled  bill  in 
the  office  of  the  secretary  of  state,  of  the 
signature  of  the  speaker  of  the  house  of 
representatives,  renders  the  statute  void 
where  the  Constitution  provides  that  every 
bill,  having  passed  both  houses,  shall  be 
signed  by  the  speaker  and  president  of  their 
respective  houses. 

(February  17,  1916.) 

APPKAL  by  relator  from  a  judgment  of 
the  District  Court  for  Polk  County 
dismissing  a  petition  filed  to  enjoin  the 
maintenance  of  a  house  of  prostitution  by 
defendent  Lynch.    AfiTirmed. 

Statement  by  Ladd,  J.: 

A  demurrer  to  a  petition  praying  that 
a  nuisance  be  enjoined  was  sustained,  and, 
as  plaintiff  failed  to  plead  over,  the  petition 
was  dismissed.     The  state  appeals. 

Messrs.  George  Ck>s9on,  Attorney  Gen- 
eral, and  C.  A,  Robbing,  Assistant  Attor- 
ney General,  for  the  State: 

The  effect  of  the  failure  of  the  proper 
officers  to  certify  over  their  signatures  as 
to  the  final  passage  of  the  bill,  as  required 
by  constitutional  provision,  is  not  clearly 
determined. 

36  Cyc.  963;  26  Am.  &  Eng.  Enc.  Law, 
545;  Simon  v.  State,  86  Ark.  527,  111  S. 
W.  991;  Speer  v.  Allegheny  &  M.  PI.  Road 
Co.  22  Pa,  376. 

Where  the  evident  purpose  of  the  sig- 
natures is  to  indicate  to  the  governor  that 
the  bill  has  been  constitutionally  pa.**sed, 
the  failure  to  affix  the  signatures  will  not 
invalidate  the  act. 

36  Cyc.  963;  26  Am.  &  Eng.  Enc.  Law, 
645;  Re  Roberts,  5  Colo.  525;  Aikman  v. 
Edwards,  65  Kan.   751,  30  L.R.A.  149,  42 

Note. —The  right  of  the  courts  to  go 
behind  an  enrolled  bill  is  treated  at  length 
in  the  note  to  Atchison,  T.  &  S.  F.  R.  Co. 
V.  State.  40  L.R.A.(N.S.)  1.  And  see  later 
cases  Allen  v.  State,  44  L.R.A. (N.S.)  468, 
and  Re  Drainage  Dist.  L.R.A.1915A,  1210. 
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Pac.  366;  Leavenworth  County  v.  Higgin- 
botham,  17  Kan.  62;  Douglass  v.  Bank  of 
Missouri,  1  Mo.  24;  Taylor  v.  Wilson,  17 
Neb.  88,  22  N.  W.  119 ;  Cottrell  v.  State,  9 
Neb.  126,  1  N.  W.  1008. 

Where  the  signatures  are  required  for 
the  purposes  of  authentication  and  identi- 
fication, such  failure  is  regarded  as  fatal, 
upon  the  ground  that  the  constitutional 
provision  as  to  signatures  is  mandatory. 

Lynch  v.  Hutchinson,  219  111.  193,  76  N. 
E.  370,  4  Ann.  Gas.  904;  Burritt  v.  State 
Contract  Comrs.  120  111.  322,  11  N.  £.  180; 
State  ex  rel.  Atty.  Gen.  v.  Mead,  71  Mo. 
266;  State  ex  rel.  Coffin  v.  Howell,  26  Nev. 
93,  64  Pac.  466;  State  ex  rel.  Cardwell  v. 
Glenn,  18  Nev.  34,  1  Pac.  186;  State  v. 
Kiesewetter,  45  Ohio  St.  254,  12  N.  E.  807; 
Hunt  V.  State,  22  Tex.  App.  396,  3  S.  W. 
233. 

While  there  is  a  conflict  of  authority  as 
to  whether  the  journals  may  be  considered 
for  the  purpose  of  impeaching  the  enrolled 
bill,  yet  other  evidence  is  admissible  in  aid 
of  the  enrolled  bill. 

Atchison,  T.  &  S.  F.  R.  Co.  v.  State,  40 
L.R.A.(N.S.)  1,  and  note,  pp.  22,  34,  28 
Okla.  94,  113  Pac.  921;  36  Cyc.  1248,  1249; 
Pelt  V.  Payne,  60  Ark.  637,  30  S.  W.  426; 
Narregang  v.  Brown  County,  14  S.  D.  367, 
85  N.  W.  602;  Wrought  Iron  Range  Co.  v. 
Carver,  118  N.  C.  328,  24  S.  E.  352;  State 
ex  rel.  Bray  v.  Long,  21  Mont.  26,  62  Pac. 
645;  Home  Teleg.  Co.  v.  Nashville,  118 
Tenn.  1,  101  S.  W.  770,  11  Ann.  Cas.  824; 
Miller  v.  Oelwein,  155  Iowa,  706,  136  N.  W. 
1045;  Gray  v.  Taylor,  15  N.  M.  742,  113 
Pac.  588,  227  U.  S.  51,  56,  57  L.  ed.  413, 
415,  33  Sup.  Ct.  Rep.  199 ;  Goff  v,  Rickerson, 
61  Fla.  29,  54  So.  264;  O'Hara  v.  State,  121 
Ala.  28,  25  So.  622;   Mitchell  v.  Gadsden, 

145  Ala.  132,  40  So.  350;  Lee  v.  Gadsden, 

146  Ala.  689,  40  So.  351;  State  ex  rel. 
Woodward  v.  Skeggs,  154  Ala.  249,  46  So. 
268;  Adams  v.  Clark,  36  Colo.  65,  85  Pac. 
642,  10  Ann.  Cas.  774;  Re  Roberts,  5  Colo. 
525;  State  ex  rel.  Atty.  Gen.  v.  Mead,  71 
Mo.  266;  State  ex  rel.  McCaffery  v.  Mason, 
155  Mo.  486,  55  S.  W.  636;  State  ex  rel. 
Hynds  v.  Cahill,  12  Wyo.  225,  75  Pac.  433; 
Younger  v.  Hehn,  12  Wyd.  289,  109  Am. 
St.  Rep.  986,  76  Pac.  443;  S peer  v.  Alle- 
gheny &  M.  PI.  Road  Co.  22  Pa.  376;  Hous- 
ton &  T.  C.  R.  Co.  V.  Odum,  53  Tex.  343; 
State  V.  Savings  Bank,  79  Conn.  141,  64 
Atl.  5;  State  ex  rel.  Corbett  v.  South  Nor- 
walk,  77  Conn.  257,  58  Atl.  759;  State  ex 
rel.  Douglas  County  v.  Frank,  60  Neb.  327, 
83  N.  W.  74;  New  Hanover  County  v.  De 
Rosset,  129  N.  C.  275,  40  S.  E.  43;  Black 
V.  Buncombe  County,  129  N.  C.  121,  39  S. 
E.  818. 

Where  a  state  Constitution  prescribes 
such  formalities  in  the  enactment  of  laws 
L.R.A.1915D. 


as  require  a  record  of  the  yeas  and  nays  on 
the  legislative  journals,  these  journals  are 
conclusive  as  against  not  only  a  printed 
statute  published  by  authority  of  law,  but 
also  against  a  duly  enrolled  act. 

Moody  V.  State,  48  Ala.  115,  17  Am.  Rep. 
28;  State  ex  rel  Atty.  Gen.  v.  Buckley,  54 
Ala.  599;  Perry  County  v.  Selma,  M.  &  M.  R. 
Co.  58  Ala.  546;  Walker  v.  Griffith,  60  Ala. 
361;  Burr  v.  Ross,  19  Ark.  250;  Vinsant  v. 
Knox,  27  Ark.  266;  Oakland  Paving  Co.  v. 
Hilton,  69  Cal.  479,  11  Pac.  3;  Spangler  v. 
Jacoby,  14  III.  297,  58  Am.  Dec.  671;  Il- 
linois C.  R.  Co.  V.  People,  143  III.  434,  19 
L.R.A.  119,  33  N.  E.  173;  Berry  v.  Balti- 
more &  D.  P.  R.  Co.  41  Md.  446,  20  Am. 
Rep.  69;  People  ex  rel.  Drake  v.  Mahaney. 
13  Mich.  481 ;  Rode  v.  Phelps,  80  Mich.  598, 
45  N.  W.  493 ;  Sack  rider  v.  Saginaw  County, 
79  Mich.  59,  44  N.  W.  165;  People  ex  rel. 
Gale  V.  Onondaga,  16  Mich.  254;  South- 
worth  V.  Palmyra  &  J.  R.  Co.  2  Mich.  287 ; 
Ramsey  County  v.  Heenan,  2  Minn.  330, 
Gil.  281 ;  State  v.  Peterson,  38  Minn.  143,  36 
N.  W.  443;  State  ex  rel.  Atty.  Gen.  v. 
Mead,  71  Mo.  270;  State  v.  McBride,  4  Mo. 
303,  29  Am.  Dec.  636;  Hull  v.  Miller,  4 
Neb.  503;  Cottrell  v.  State,  9  Neb.  125,  1 
N.  W.  1008;  Ballou  v.  Black,  17  Neb.  389, 
23  N.  W.  3;  Opinion  of  Justices,  35  N.  H. 
579;  State  ex  rel.  Loomis  v.  Moffitt,  5  Ohio, 
359;  State  ex  rel.  Construction  Co.  v.  Bab- 
bitts, 46  Ohio  St.  178,  19  N.  E.  437;  Mum- 
ford  V.  Sewall,  11  Or.  71,  50  Am.  Rep.  462, 
4  Pac.  585;  Currie  v.  Southern  P.  Co.  21 
Or.  566,  28  Pac.  884;  Union  Bank  v.  Oxford, 
119  N.  C.  214,  34  L.R.A.  487,  26  S.  E.  966; 
Stanly  County  v.  Snuggs,  121  N.  C.  394, 
39  L.R.A.  439,  28  S.  E.  539. 

Where  the  legislative  journal  unequivo- 
cally contradicts  the  evidence  furnished  by 
the  enrolled  bill,  the  former  will  control. 

State  V.  Burlington  &  M.  River  R.  Co» 
60  Neb.  741,  84  N.  W.  254;  Webster  v. 
Hastings,  59  Neb.  563,  81  N.  W.  510;  State 
ex  rel.  Atty.  Gen.  v.  Green,  36  Fla.  154,  18 
So.  334;  Simpson  v.  Union  Stock  Yards 
Co.  110  Fed.  799;  State  ex  rel.  Bailey  v, 
Brookhart,  ]  13  Iowa,  250,  84  N.  W.  1064. 

Messrs.  Schenk  &  Lehmann  for  appel- 
lant. 

Messrs.  Parsons  &  Mills  and  Dnnshee 
&  Haines  for  appellees. 

Ladd,  J.,  delivered  the  opinion  of  the 
court : 

The  petition  alleged  that  Mrs.  Maurice 
Lynch  was  maintaining  the  premises  de- 
scribed, leased  by  her  of  her  codefendant, 
as  a  place  of  lewdness,  assignation,  and 
prostitution  in  violation  of  law,  and  prayed 
that  she  be  restrained  from  so  doing.  The 
defendant  demurred  to  the  petition  on  sev- 
eral grounds,  only  one  of  which  is  argued, 
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and  that  is  that  chapter  214  of  the  Acts  of 
the  33d  General  Assembly,  as  the  same  ap- 
pears among  the  enrolled  bills  in  the  office 
of  the  secretary  of  state,  though  duly 
signed  by  the  president  of  the  senate  and 
approved  by  the  governor,  was  never  signed 
by  the  speaker  of  the  house  of  representa- 
tives. An  inspection  of  the  bill  as  it  ap- 
pears in  the  office  of  the  secretary  of  state 
verifies  the  allegation,  and,  of  course,  the 
demurrer  admits  it.  If  the  signature  of  the 
speaker  of  the  house  of  representatives,  as 
well  as  that  of  the  president  of  the  senate, 
was  essential  to  the  authentication  of  the 
bill  as  having  passed  the  general  assembly, 
chapter  214,  as  printed  in  the  Session  Laws 
of  1909,  under  which  this  suit  was  begim, 
cannot  be  deemed  to  have  been  enacted  by 
that  body,  and  did  not  become  the  law  of 
this  state. 

The  provisions  of  tlie  Constitution  bear- 
ing thereon  are  found  in  article  3;  §  9 
thereof  declares  that  "each  house  shall 
.  .  .  keep  a  journal  of  its  proceedings, 
and  publish  the  same.** 

Section  10:  "The  yeas  and  nays  of  the 
members  of  either  house,  on  any  question, 
shall,  at  the  desire  of  anv  two  members 
present,  be  entered  on  the  journals." 

Section  15:  "Every  bill  having  passed 
both  houses,  shall  be  signed  by  the  speaker 
and  president  of  their  respective  houses." 

Section  16:  "Every  bill  which  shall  have 
passed  the  general  assembly,  shall,  before  it 
becomes  a  law,  be  presented  to  the  governor. 
If  he  approve,  he  shall  sign  it;  but  if  not, 
he  shall  return  it,  with  his  objections,  to 
the  house  in  which  it  originated,  which 
shall  enter  the  same  upon  their  journal,  and 
proceed  to  reconsider  it;  if,  after  such  re- 
consideration, it  again  pass  both  houses,  by 
yeas  and  nays,  by  a  majority  of  two  thirds 
of  the  members  of  each  house,  it  shall  be- 
come a  law,  notwithstanding  the  governor's 
objections.  If  any  bill  shall  not  be  returned 
within  three  days  after  it  shall  have  been 
presented  to  him,  Sunday  excepted,  the 
same  shall  be  a  law  in  like  manner  as  if 
he  had  signed  it,  unless  the  general  assem- 
bly, by  adjournment,  prevent  such  return. 
Any  bill  submitted  to  the  governor  for  his 
approval  during  the  last  three  days  of  a 
session  of  the  general  assembly,  shall  be  de- 
posited by  him  in  the  office  of  the  secretary 
of  state  within  thirty  days  after  the  ad- 
journment, with  his  approval,  if  approved  by 
him,  and  with  his  objections,  if  he  disap- 
proves thereof." 

Section  17 :  "No  bill  shall  be  passed  un- 
less by  the  assent  of  a  majority  of  all  the 
members  elected  to  each  branch  of  the  gen- 
eral assembly,  and  the  question  upon  the 
final  passage  shall  be  taken  immediately 
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upon  its  last  reading,  and  the  yeas  and  nays 
entered  on  the  journal." 

The  authorities  agree  that  the  bill,  when 
signed,  as  exacted,  by  the  speaker  of  the 
house  and  president  of  the  senate,  and  ap- 
proved by  the  governor  and  deposited  with 
the  secretary  of  state,  is  at  least  prima 
facie  evidence  that  it  was  passed  by  the 
legislature;  but  many  courts  entertain  the 
view  that  it  is  within  their  jurisdiction  to 
ascertain  whether  the  authentication  as 
thus  made  is  correct,  and  whether  the  legis- 
lature in  fact  did  what  its  presiding  officers 
say  it  did,  and  which  the  governor  approved, 
and  for  that  purpose  to  resort  to  the  jour- 
nals of  the  respective  houses,  and  even 
consider  other  evidence  bearing  on  the  ques- 
tion. See  State  ex  rel.  Cheyenne  v.  Swan,  7 
Wyo.  166,  40  L.R.A.  195,  76  Am.  St.  Rep. 
889,  51  Pac.  209,  and  cases  therein  cited; 
Rode  V.  Phelps,  80  Mich.  598,  45  N.  W.  493 ; 
State  ex  rel.  Douglas  County  v.  Frank,  60 
Neb.  327,  83  N.  W.  74;  State  ex  rel.  Boyd 
V.  Deal,  24  Fla.  293,  12  Am.  St.  Rep.  204, 
4  So.  899;  Spangler  v.  Jacoby,  14  111.  297, 
58  Am.  Dec.  571. 

Other  authorities  are  to  the  effect  that, 
while  the  Constitution  has  prescribed  the 
formalities  to  be  observed  in  the  passage 
of  bills  and  the  creation  of  statutes,  the 
power  to  determine  whether  these  formali- 
ties have  been  complied  with  is  necessarily 
vested  in  the  legislature,  and,  a  bill  hav- 
ing been  authenticated  and  promulgated 
by  the  legislative  department  to  the  public 
in  the  manner  authorized  by  the  Constitu- 
tion, this  is  conclusive  evidence  of  its  prop- 
er passage  by  the  legislature.  As  all  de- 
cisions entertaining  the  latter  view  exact, 
as  essential  to  the  authentication  of  the 
enrolled  bill  and  proof  of  its  passage,  the 
signature  of  both  the  speaker  of  the  house 
and  president  of  the  senate,  inquiry  as  to 
whether  we  may  look  beyond  the  enrolled 
bill  to  ascertain  whether  it  is  in  fact  a 
statute  of  the  state  is  pertinent.  The  ex- 
pressions contained  in  the  opinions  of  this 
court  are  in  harmony  with  the  authorities 
declaring  the  enrolled  bill  conclusive.  In 
Clare  v.  State,  5  Iowa,  509,  the  question  as 
to  whether  the  enrolled  bill  in  the  office  of 
the  secretary  of  state  or  as  published  in 
the  session  laws  was  controlling,  and  the 
court  said:  "The  original  act  in  the  sec- 
retary's office  is  the  ultimate  proof  of  the 
law,  whatever  errors  there  may  be  in  what 
purports  to  be  copy  thereof;  and  the  court 
will  inform  itself  and  take  cognizance  of 
the  true  reading  of  the  statute." 

In  Duncombe  v.  Prindle,  12  Iowa,  1,  the 
question  involved  was  whether  township  90 
was  taken  from  Webster  county  and  added 
to  Humboldt  county,  and  it  was  contended 
that  the  number  "90"  was  omitted  bv  mis- 
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take  from  the  act  as  published,  but  ap- 
peared in  the  original  bill.  The  court,  upon 
examination  of  the  enrolled  bill,  found  this 
not  to  be  so,  and  added:  "This  enrolled 
bill,  thus  filed  and  preserved  in  the  secre- 
tary's office,  is  the  authenticated  copy  of 
the  real  bill  which  the  general  assembly 
passed,  and  is  the  ultimate  proof  of  the 
true  expression  of  the  legislative  will,  as 
this  court  have  before  held.  Clare  v.  State, 
5  Iowa,  510.  And  that  for  the  obvious 
reason  that  it  is  the  bill  which  received  the 
signatures  of  the  officers  of  both  branches  of 
the  legislature,  after  a  committee  appointed 
for  that  purpose  had  compared  it  with  the 
law  as  passed,  and  reported  it  a  correct 
copy  of  the  same.  Behind  this  it  is  im- 
possible for  any  court  to  go  for  the  purpose 
of  ascertaining  what  the  law  is.  There  is 
no  other  bill,  original  or  a  copy,  to  which 
the  signatures  of  the  president  of  the  senate 
and  speaker  of  the  house  of  representatives 
are  affixed,  or  to  which  is  appended  the  ap- 
proval by  the  governor.  And  when  counsel 
speak  of  some  other  original  bill  than  this, 
in  which  the  township  90  was  embraced,  we 
confess  we  are  at  a  loss  to  conceive  what 
they  moan.  Are  we  to  suppose  that  the 
enrolling  clerk,  and  the  committee  appoint- 
ed to  examine  and  report  upon  the  accuracy 
of  his  work,  have  all  been  guilty  of  laches 
or  corruption,  especially  in  the  absence  of 
any  competent  proof  to  that  effect?" 

Though  not  involved  in  Koehler  v.  Hill, 
CO  Iowa,  543,  14  X.  W.  738,  the  court  in 
the  course  of  its  opinion  observed  that  "in- 
asmuch as  a  bill,  before  it  becomes  a  law, 
must  be  signed  by  the  presiding  officers  of 
the  two  houses  and  by  the  governor,  as  will 
be  assumed,  we  may,  jfor  the  purposes  of  thia 
case,  concede,  when  it  has  been  enrolled  and 
so  signed  and  deposited  in  the  office  of  the 
secretary  of  state,  it  is  the  ultimate  and 
conclusive  evidence  of  the  contents  of  the 
bill  which  passed  the  general  assembly, 
and  that  it  cannot  be  contradicted  bv  the 
journals,  because  there  is  no  constitutional 
provisions  requiring  that  it  shall  be  en- 
tered  on   the   journals." 

And  fiirtlier  on  at  page  563,  of  60  Iowa, 
it  was  said:  "For  fear  we  may  be  misun- 
derstood, we  will  repeat  that,  when  a  bill  or 
joint  resolution  is  required  to  be  signed  by 
the  presiding  officers  and  the  governor,  and 
it  is  so  signed,  it  will  be  conceded  that  such 
bill  or  resolution  constitutes  the  ujtimate 
and  conclusive  evidence  of  the  contents 
thereof." 

In  Darling  v.  Bocsoh,  67  Iowa,  702,  25 
N.  W.  887,  the  bill  was  presented  to  the 
governor  for  his  approval  during  the  last 
three  days  of  the  session  of  the  general 
assembly,  and  he  did  not  sign  it  and  merely 
deposited  it  in  the  office  of  the  secretary  of 
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state  without  objection  thereto  within 
thirty  days,  and  the  court  held  that  it  did 
not  become  a  law. 

In  Miller  v.  Oelwein,  165  Iowa,  706,  136 
N.  W.  1045,  it  was  declared  that  "the  en- 
rolled bills  duly  signed  and  deposited  with 
the  secretary  of  state  constitute  the  ulti- 
mate proof  of  their  regular  enactment,  and 
behind  them  it  is  impossible  for  any  court 
to  go  for  the  purpose  of  ascertaining  what 
the  law  is." 

Duncombe  v.  Prindle,  supra,  and  Collins 
V.  Laucier,  45  Iowa,  702,  were  cited,  and  al- 
so Western  U.  Teleg.  Co.  v.  Taggart,  141 
Ind.  281,  60  L.R.A.  671,  40  N.  E.  1051. 
But  later  on  this  was  added:  The  "mere 
failure  of  the  journals  to  show  compliance 
with  the  requirements  as  to  the  method 
of  enacting  a  law  will  not  be  conclusive  that 
such  requirements  were  not  complied  with" 
— citing  Leavenworth  County  v.  Higgin- 
botham,  17  Kan.  62. 

In  the  recent  case  of  Conly  v.  Dilley,  153 
Iowa,  677,  133  N.  W.  730,  the  contention 
was  that  the  two  houses  did  not  adopt  the 
same  bill,  in  that  in  passing  the  house  it 
included  two  amendments  omitted  by  the 
senate,  and,  among  other  things,  the  court 
observed  that  "in  the  first  place,  it  is  ex- 
tremely doubtful  if  the  courts  can  properly 
go  behind  the  enrolled  bill  to  scrutinize  thf 
details  of  its  legislative  history  for  grounds 
upon  which  to  hold  it  invalid,  Clare  v. 
State  and  Duncombe  v.  Prindle,  supra;  36 
Cyc.  971.  It  may  be  held  that  if  the  record 
affirmatively  disclosed  the  adoption  of  an 
amendment  which  does  not  appear  in  the 
enrolled  bill,  or  that  such  bill  did  not  re- 
ceive a  constitutional  majority  of  either 
house,  or  other  vital  defect  of  that  nature, 
the  court  would  not  be  bound  to  accept  the 
enrolment  and  publication  of  an  alleged 
statute  as  a  finality;  but  we  are  here  asked 
to  go  very  much  farther  than  the  suggested 
case,  and  to  presume  that  the  house  did 
adopt  certain  amendments  of  which  there 
is  not  the  slightest  record,  except  of  the 
fact  that  thev  were  recommended  bv  a  com- 
mittce.  The  fact  that  the  journal  does  not 
show  w^hat  was  done  with  these  amend- 
ments may  afford  good  ground  to  criticize 
the  manner  of  keeping  the  record;  but  we 
know  of  no  rule  of  law  or  reason  by  which 
we  can  presume  they  were  adopted  by  the 
house." 

It  will  be  noted  that  the  point  under  con- 
sideration was  not  involved  in  any  of  those 
cases,  but  it  was  covered  by  what  was  said 
in  Duncombe  v.  Prindle,  supra,  and  that 
decision  is  generally  cited  in  opinions  hold- 
ing that  the  enrolled  bill  in  office  of  the 
secretary  of  state,  when  properly  attested, 
is  conclusive  evidence  of  its  enactment,  and, 
even  though  what  was  said  in  other  deci- 
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sions  be  dicta,  these  indicate  the  trend  of 
thought  of  those  concurring  therein.  More- 
over, upon  an  examination  of  the  conflicting 
authorities,  we  are  inclined  to  the  opinion 
that  this  construction  has  the  better  reason 
for  its  support.  There  is  quite  enough  un- 
certainty as  to  what  the  law  is  without 
saying  that  no  one  may  be  certain  that  an 
act  of  the  legislature  has  become  such  un- 
til the  issue  has  been  determined  by  some 
court  whose  decision  might  not  be  regarded 
aa  conclusive  in  an  action  between  other 
parties.  Regardless  of  the  good  faitl)  of  a 
person  or  officer  relying  on  the  enrolled  bill 
in  the  office  of  the  secretary  of  state,  this 
would  afford  no  protection  from  the  con- 
sequence of  his  acts  if  it  should  turn  out 
that  the  journals  or  other  evidence  dis- 
closed fatal  defects  in  its  passage.  One  be- 
lieving that  he  were  complying  with  the 
law  might  be  unwittingly  committing  a 
crime,  or  an  officer  paying  out  money  in 
supposed  obedience  to  a  statute  might  dis- 
cover too  late  that  the  enactment  he  under- 
took to  obey  had  not  been  adopted  in  the 
manner  prescribed  by  the  Constitution,  ac- 
cording to  record  of  clerks,  though  the 
legislators  were  proceeding  under  solemn 
oath  of  obedience  to  the  fundamental  law. 
It  seems  quite  enough  tliat  the  average  citi- 
zen must  take  notice  of  the  contents  of  the 
enrolled  bill  when  duly  authorized,  sub- 
sequent to  July  4th  after  passage,  without 
also  putting  upon  him  the  burden  of  ascer- 
taining the  condition  of  the  journal  of  the 
respective  houses  bearing  thereon,  and  de- 
termining for  liimself  the  effect  of  any  ir- 
regularity therein  tending  to  invalidate  the 
bill.  Courts  could  not  rely  upon  the  pub- 
lished session  laws^  but  would  be  required 
to  look  beyond  these  to  the  journals  of  the 
house  and  senate,  and  often  to  any  printed 
bills  or  amendments  which  might  be  found 
after  the  adjournment  of  the  general  as- 
sembly. Otherwise,  after  relying  on  the 
prima  facie  evidence  of  the  enrolled  bills, 
authenticated  as  exacted  by  the  Constitu- 
tion, for  years,  it  might  be  ascertained  from 
the  journals  that  an  act  theretofore  en- 
forced had  never  become  a  law\  The  incon- 
venience of  such  a  rule  and  the  consequent 
confusion  are  a  strong  argument  against  its 
adoption.  What  is  the  design  of  exacting 
the  signing  of  the  enrolled  bills  by  the  pre- 
siding officers  of  the  two  houses  and  the 
approval  of  the  ^^overnor,  and  that  they  be 
deposited  with  the  secretary  of  state?  Is 
it  not  that  these  are  the  final  records  of  the 
acta  of  the  legislature  for  the  information 
and  guidance  of  other  departments  of  gov- 
ernment? If  so,  why  should  they  not  be 
accorded  the  respect  usually  accorded  sol- 
emn records?  If  merely  steps  in  the  en- 
actment of  laws,  why  are  not  other  matters 
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exacted  in  the  passage  of  a  bill  also  required 
to  be  preserved?  The  Constitution  no- 
where requires  the  bill  to  be  made  of  record. 
Aside  from  entering  the  yeas  and  nays  on 
the  journal  on  final  passage,  no  record  ex- 
cept the  enrolled  bill  duly  authenticated 
is  exacted  by  the  fundamental  law,  and  as 
the  legislature  is  a  co-ordinate  branch  of 
the  government,  in  no  sense  inferior  to  the 
other  branches,  and  equally  bound  by  oath 
of  obedience  to  the  Constitution,  we  per- 
ceive no  reason  for  not  regarding  its  final 
record  as  embodied  in  such  enrolled  bill, 
authenticated  as  required  by  §  36  of  article 
3  of  the  Constitution,  as  absolute  a  verity 
as  the  judgment  of  a  court.  Of  course,  a 
judgment  may  be  attacked,  but  not  collater- 
ally, and  that  is  the  only  way  an  (enrolled 
bill  may  be  assailed. 

Each  of  the  three  departments  of  our 
government  is  equal,  and  each  should  be 
responsible  to  the  people  whom  it  repre^ 
sents.  The  legislature  enacts  laws,  and  is 
commanded  by  the  Constitution  to  enact 
them  in  a  certain  way.  The  executive 
enforces  the  laws,  and  by  the  Constitution 
it  is  made  his  duty  to  take  certain  steps 
looking  toward  such  enforcement  in  the 
manner  prescribed  therein  upon  the  hap- 
pening of  certain  contingencies.  The  judi- 
cial department  is  cliarged  with  the  duty 
of  interpreting  the  laws,  adjudging  rights 
and  obligations  thereunder.  Such  being  the 
respective  duties  of  the  several  departments, 
it  would  seem  that,  when  certified  to  have 
been  performed  as  required  by  the  Consti- 
tution, this  should  be  conclusive  on  tlie 
other  departments,  and  there  would  seem  no 
more  impropriety  in  the  legislature  seeking 
to  go  behind  the  final  record  of  a  court  to 
determine  whether  it  had  obeyed  some  pro- 
vision of  the  Constitution  in  making  such 
record,  than  there  would  be  in  the  courts 
seeking  to  go  beliind  the  final  record  made 
by  the  legislative  department.  VVliere  the 
executive  is  charged  with  taking  certain 
things  upon  contingencies  happening,  and  is 
given  no  power  to  act  except  upon  such 
contingency,  if  he  determined  that  the  con- 
tingency exists  and  acts  in  pursuance  there- 
of, the  courts  will  not  inquire  into  the  fact 
as  to  whether  he  decided  correctlv  in  de- 
termining  the  existence  of  the  contingency. 
Indeed,  to  preserve  the  harmony  of  our 
form  of  government,  these  mandatory  pro- 
visions must  be  considered  as  addressed  to 
the  department  which  is  called  upon  to  per- 
form them,  and  neither  of  the  other  depart- 
ments will  be  permitted  in  any  manner  to 
coerce  that  department  into  obedience  there- 
to. Those  courts  which  uphold  the  inquiry 
as  to  whether  the  legislature  has  observed 
the  mandatory  provisions  of  the  Consti- 
tution necessarily  assume  that  it  is  safer 
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to  intrust  the  enforcement  of  these  to  the 
judicial  department  than  the  legislature, 
and  that  the  judicial  department  is  the 
only  one  in  which  sufficient  integrity  ex- 
ists to  insure  observance  of  the  provisions 
of  the  Constitution.  Such  an  attitude" 
seems  intolerable,  and  not  to  be  endured. 
It  is  sometimes  said  that  the  courts  assume 
superiority  over  the  legislature  in  deter- 
mining that  an  act  violates  a  provision  of 
the  Constitution.  This  is  not  so,  however, 
for  they  merely  undertake  to  determine 
whether  an  act  of  the  general  assembly  is 
in  conflict  with  the  Constitution,  and,  if  it 
is,  the  statute  necessarily  must  yield,  for 
that  the  Constitution  has  a  sanction  great- 
er than  can  be  given  by  the  action  of  any 
department  of  state. 

'*Upon  principle  then,  in  view  of  the  divi- 
sion into  departments  under  our  form  of 
government,  each  of  equal  authority,  one  de- 
partment cannot  rightfully  go  behind  the 
final  record  certified  to  it  or  to  the  public 
from  either  of  the  other  departments.  And 
the  judicial  department  is  no  more  justi-  i 
fied  in  going  behind  the  final  act  of  the  leg- 
islature to  see  if  it  has  obeyed  every  man- 
datory provision  of  the  Constitution  than 
is  the  legislature  to  go  back  of  the  final 
record  made  by  the  courts  to  see  whether 
or  not  they  have  complied  with  all  the  con- 
stitutional requirements."  State  ex  rel. 
Reed  v.  Jones,  6  Wash.  452,  23  L.R.A.  340, 
34  Pac.  201. 

What  was  said  in  Evans  v.  Browne,  30 
Ind.  614,  95  Am.  Dec.  710,  is  especially 
pertinent:  "It  is  argued  that,  if  the  au- 
thenticated roll  is  conclusive  upon  the 
courts,  then  less  than  a  quorum  of  each 
house  may,  by  the  aid  of  corrupt  presiding 
oflicers,  impose  laws  upon  the  state  in  de- 
fiance of  the  inhibition  of  the  Constitution. 
It  must  be  admitted  that  the  consequence 
stated  would  be  possible.  Public  authority 
and  political  power  must,  of  necessity,  be 
confided  to  officers,  who,  being  human,  may 
violate  the  trusts  reposed  in  them.  This, 
perhaps,  cannot  be  avoided  absolutely.  But 
it  applies  also  to  all  human  agencies.  It 
is  not  fit  that  the  judiciary  should  claim 
for  itself  a  purity  beyond  others,  nor  has  it 
been  able  at  all  times  with  truth  to  sav 
that  its  high  places  have  not  been  disgraced. 
The  framers  of  our  government  have  not 
constituted  it  with  faculties  to  supervise  co- 
ordinate departments,  and  correct  or  pre- 
vent abuses  of  their  authority.  It  cannot 
authenticate  a  statute;  that  power  does  not 
belong  to  it;  nor  can  it  keep  the  legislative 
journal.  It  ascertains  the  statute  law  by 
looking  at  its  authentication,  and  then  its 
function  is  merely  to  expound  and  ad- 
minister it.  It  cannot,  we  think,  look  be- 
vond  that  authentication,  because  of  the 
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Constitution  itself.  If  it  may,  then,  for  the 
same  reason  it  may  go  beyond  the  journal, 
when  that  is  impeached ;  and  so  the  validity 
of  legislation  may  be  made  to  depend  upon 
the  memory  of  witnesses,  and  no  man  can, 
in  fact,  know  the  law,  which  he  is  bound 
to  obey.  Such  consequences  would  be  a 
large  price  to  pay  for  immunity  from  the 
possible  abuse  of  authority  by  the  high  cfB- 
cers  who  are,  as  we  think,  charged  with  the 
duty  of  certifying  to  the  public  the  fact 
that  a  statute  has  been  enacted  by  compe- 
tent houses.  Human  governments  must  re- 
pose confidence  in  officers.  It  may  be 
abused,  and  there  may  be  no  remedy.  Nor 
is  there  any  great  force  in  the  argument 
which  seems  to  be  regarded  as  of  weight  by 
some  American  courts,  that  some  important 
provisions  of  the  Constitution  would  be  a 
dead  letter  if  inquiry  may  not  be  made  by 
the  court  beyond  the  rolls.  This  argument 
overlooks  the  fact  that  legislators  are  sworn 
to  support  the  Constitution,  or  else  it  as- 
sumes that  they  will  wilfully  violate  that 
oath.  It  is  neither  modest  nor  just  for 
judges  thus  to  impeach  the  integrity  of  an- 
other department  of  government,  and  to 
claim  that  the  judiciary  only  will  be  faith- 
ful to  its  obligations." 

It  is  also  to  be  observed  that  the  manner 
of  keeping  the  journal,  by  either  the  house 
or  senate,  is  not  prescribed  in  the  Consti- 
tution. Nor  does  it  require  that  the  acts 
finally  passed  shall  be  preserved  in  any 
form  or  place  other  than  as  enrolled  bills 
authenticated  as  exacted  therein  and  de- 
posited with  the  secretary  of  state.  In 
State  ex  rel.  Reed  v.  Jones,  supra,  the  court, 
in  reverting  to  this  matter,  said:  "The  en- 
rolled acts  are  prepared  with  some  care, 
and,  under  the  rules  of  our  legislature,  and 
of  every  legislative  body  of  which  we  have 
any  knowledge,  some  committee  is  charged 
with  the  responsibility  of  seeing  that  such 
enrolled  bills  are  compared  with  the  one 
which  actualy  passed  the  legislature  before 
they  are  presented  to  the  presiding  officer 
for  signature.  There  is  therefore  some  pro- 
tection thrown  around  these  enrolled  acts, 
and  it  would  be  a  difficult  matter  for  any- 
one through  carelessness  or  fraud  to  pre- 
vent the  will  of  the  legislature,  as  expressed 
in  the  bill  actually  passed,  being  embodied 
in  the  enrolment  thereof.  But,  if  the  doc- 
trine be  once  established  that  the  fact  that 
such  bill  had  passed  can  be  negatived  by 
the  journal,  there  would  be  very  little  to 
prevent  a  bill  which  had  been  properly 
passed  being  defeated  by  the  carelessness  or 
fraud  of  the  journal  clerk  or  some  employee 
under  him.  Under  the  practice  prevailing 
in  the  legislature  of  this  state,  and  in  most 
of  the  other  states,  there  is  very  little  as- 
surance that  the  journal  will  fully  and  ac- 
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eurately  show  the  proceedings  of  the  body 
for  which  it  is  kept.  The  practice  in  nearly 
all  such  bodies  is  to  have  the  journal  read, 
if  read  at  all,  from  loose  slips  of  paper,  made 
up  partly  in  writing  and  partly  by  pasted 
slips,  and,  after  being  thus  read,  ordered 
approved.  It  is  also  a  fact  of  which  every- 
one has  knowledge  that  often  upon  such 
reading  there  is  such  inattention  on  the 
part  of  the  members  of  the  legislature  that 
gross  errors  might  pass  unnoticed.  The 
journal  as  thus  read  and  approved  from 
loose  slips  of  paper  is  then  passed  to  the 
journal  clerk,  and  by  him,  or  under  his  di- 
rection, transcribed  into  a  book,  and  the 
slips  then  carelessly  preserved  or  entirely 
destroyed.  The  transcription  of  these  min- 
utes, without  any  further  action  on  the  part 
of  the  legislature,  or  of  any  person  but  the 
one  who  makes  it,  except  superficial  exami- 
nation by  the  journal  clerk,  and  possibly  by 
the  presiding  officer,  becomes  the  formal 
journal.  It  follows  that  the  chances  of  mis- 
take are  very  great,  and  for  fraud  upon  the 
part  of  the  copyist  even  greater.  The  Con- 
stitution requires  that  there  should  be  a 
majority  of  the  body  recorded  as  voting  in 
favor  of  a  bill  upon  its  final  passage.  Upon 
such  passage  the  bill  in  fact  receives  one 
or  two  more  than  such  constitutional  ma- 
jority, and  is  duly  passed;  but  if  by  care- 
lessness or  fraud  the  copyist  should  change 
one  or  two  of  the  names  of  those  voting, 
from  the  afiirmative  to  the  negative,  the 
will  of  the  legislature,  regularly  expressed, 
would  be  defeated.  And  the  same  result 
might  follow  if  in  copying  he  should  omit  a 
name.  Not  only  would  such  results  follow 
in  the  cases  specified,  but  in  many  ether 
ways  the  least  error  in  making  up  or  tran- 
scribing the  journal  might  result  in  the  de- 
feat of  the  will  of  the  legislature.  Unless 
the  method  of  keeping  journals  should  at 
once  be  revolutionized,  and  so  much  atten- 
tion be  paid  to  them  that  they  will  be  made 
to  absolutely  represent  all  the  doings  of 
the  body  to  such  an  extent  as  to  very  much 
prolong  the  sessions  of  the  legislature,  the 
sanctity  of  legislative  enactments  will  be 
entirely  dependent  upon  the  carefulness  and 
good  faith  of  some  copyist  employed  by  the 
legislature  at  a  few  dollars  a  day.  Much 
less  evil  will  grow  out  of  a  course  of  de- 
cision which  will  give  the  people  to  under- 
stand that  the  legislative  is  a  department 
of  the  government  of  as  high  authority  as 
the  judicial,  and  that  with  the  mandatory 
provisions  directed  to  it,  the  other  depart- 
ments of  the  government  have  no  concern. 
When  this  is  once  well  understood,  the 
people  will  see  to  it  that  such  mandatory 
provisions  are  complied  with  by  the  legis- 
lature, or,  if  they  do  not,  the  blame  must 
rest  upon  themselves  or  the  system  of  gov- 
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emment  which  has  as  its  basis  the  equal 
authority  of  the  three  departinents  into 
which  it  is  divided." 

In  Pacific  R,  Co.  v.  The  Governor,  23 
Mo.  353,  66  Am.  Dec.  673,  in  considering 
this  subject,  the  court,  speaking  through 
Scott,  J.,  said:  ^'If  the  legislature  exceed 
its  powers  in  the  enactment  of  a  law,  the 
courts,  being  sworn  to  support  the  Consti- 
tution, must  judge  that  law  by  the  stand- 
ard of  the  Constitution,  and  declare  its  va- 
lidity. But  the  question  whether  a  law  on 
its  face  violates  the  Constitution  is  very  dif- 
ferent from  that  growing  out  of  the  non- 
compliance with  the  forms  required  to  be 
observed  in  its  enactment.  In  the  one  case, 
a  power  is  exercised,  not  delegated,  or  which 
is  prohibited,  and  the  question  of  the  valid- 
ity of  the  law  is  determined  from  the  lan- 
guage of  it.  In  the  other,  the  law  is  not,  in 
its  terms,  contrary  to  the  Constitution;  on 
its  face  it  is  regular,  but  resort  is  had  to 
something  behind  the  law  itself  in  order  to 
ascertain  whether  the  general  assembly,  in 
making  the  law,  was  governed  by  the  rules 
prescribed  for  its  action  by  the  Constitu- 
tion. This  would  seem  like  an  inquisition 
into  the  conduct  of  the  members  of  the  gen- 
eral assembly,  and  it  must  be  seen  at  once 
that  it  is  a  very  delicate  power,  the  fre- 
quent exercise  of  which  must  lead  to  end- 
less confusion  in  the  administration  of  the 
law.  This  inquiry  may  be  extended  to  good 
as  well  as  to  bad  laws, — ^to  those  passed  as 
well  with  the  approval  of  the  governor,  as  to 
those  which  are  passed  his  objections  to  the 
contrary  notwithstanding;  for  it  is  clear 
that,  if  a  law  passed  over  the  objections  of 
the  governor  may  be  impeached. by  inquir- 
ing whether  the  forms  of  the  ConstitutioD 
were  observed  in  its  enactment,  the  same 
inquiry  may  be  instituted  in  relation  to 
laws  passed  with  his  sanction,  and  thus 
statutes,  constitutional  on  their  face,  regu- 
lar in  their  terms,  which  may  have  been  the 
rules  of  action  for  years,  and  under  which 
large  amounts  of  property  have  been  vested, 
and  numerous  titles  tak^,  may  be  abrogat- 
ed and  declared  void.  A  principle  with  such 
a  consequence  should  be  supported  by  a 
weight  of  authority  which  no  court  can  re- 
sist. When  we  reflect  on  the  manner  in 
which  the  journals  are  made  up,  and  the 
rank  of  the  ofiicers  to  which  that  duty  is 
intrusted,  how  startling  must  the  proposi- 
tion be  that  all  our  statute  laws  depend 
for  their  validity  on  the  journals  of  the 
two  houses  of  the  general  assembly  show- 
ing that  all  the  forms  required  by  the  Con- 
stitution to  be  observed  in  their  enactment 
have  been  complied  with.  The  required 
forms  may  be  observed,  and  the  clerks  may 
fail  to  make  the  necessary  or  correct  entry. 
If  the  journals  had  been  designed  as  the 
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evidence  in  tlie  last  resort  that  the  laws 
were  constitutionally  paBsetl,  would  not 
some  method  have  been  adopted  by  which 
greater  care  would  have  been  exacted  in 
entering  the  proceedings  of  the  two  houses? 
Would  tlie  task  of  making  them  have  been 
intrusted  to  a  single  clerk,  with  a  power  in 
the  houses  to  dispense  with  their  reading, 
even  should  there  be  a  rule  requiring  them 
to  be  read, — a  matter,  however,  about  which 
the  Constitution  and  laws  are  silent?  In 
that  country  from  which  we  borrow  so 
many  of  our  ideas  respecting  government 
and  laws,  and  whose  common  law  and  earlv 
statutes  constitute  the  substratum  of  all* 
our  systems  of  jurisprudence,  the  statute 
roll  is  the  only  and  exclusive  evidence  of 
what  the  statute  law  is,  so  long  as  it  is  in 
existence.  Then  it  is  maintained  that,  if 
the  journal  were  every  way  full  and  perfect, 
yet  it  hath  no  power  to  satisfy,  destroy,  or 
weaken  the  act,  which,  being  a  high  record, 
must  be  tried  only  by  itself, — teste  meipso. 
.  .  .  So  it  appears  that  by  the  common 
law  the  statute  roll  was  the  absolute  and 
conclusive  proof  of  a  statute.  Tliis  record 
could  not  be  contradicted.  It  implied  ab- 
solute verity.  There  was  no  plea  by  which 
the  existence  of  a  statute  could  be  put  in 
issue.  Under  this  state  of  the  law  our  Con- 
stitution was  adopted." 

In  Sherman  v.  Story,  30  Cal.  253,  89  Am. 
Dec.  93,  will  be  found  a  review  of  the  au- 
thorities up  to  that  time;  the  court  conclud- 
ing that  "the  result  of  authorities  in  Eng- 
land and  in  the  other  states  clearly  is  that 
at  common  law,  whenever  a  general  statute 
is  misrecited,  or  its  existence  denied,  the 
question  is  to  be  tried  and  determined  by 
the  court  as  a  question  of  law;  that  is  to 
say,  the  court  is  bound  to  take  notice  of  it, 
and  inform  itself  the  best  way  it  can;  that 
there  is  no  plea  by  which  its  existence  can 
be  put  in  issue  and  tried  as  a  question  of 
fact;  that,  if  the  enrolment  of  the  statute 
is  in  existence,  the  enrolment  itself  is  the 
record,  which  is  conclusive  as  to  what  the 
statute  is,  and  cannot  be  impeached,  de- 
stroyed, or  weakened  by  the  journals  of 
Parliament  or  any  other  less  authentic  or 
loss  satisfactory  memorials;  and  that  there 
has  been  no  de^^arture  from  the  principles 
of  common  law  in  this  respect  in  the  United 
States,  except  in  instances  where  a  depar- 
ture has  been  grounded  on,  or  taken  in  pur- 
suance of,  some  express  constitutional  or 
statutory  provision  requiring  some  relax- 
ation of  the  rule,  in  order  that  full  effect 
might  be  given  to  such  provisions;  and  in 
such  instances  the  rule  has  been  relaxed  by 
judges  with  great  caution  and  hesitation, 
and  the  departure  has  never  been  extended 
beyond  an  inspection  of  the  journals  of 
both  branches  of  the  lejpslature.  It  remains 
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to  be  seen  whether  there  is  anything  in  our 
Constitution  or  laws  requiring  or  authoriz- 
ing a  departure  from  the  common-law  rule. 
.  .  .  When  we  once  depart  from  principle, 
— from  a  sound  rule  of  law, — where  shall 
we  stop?  Do  not  the  circumstances  of  this 
case  open  to  our  vision  a  vista  of  absurdi- 
ties into  which  we  shall  stumble  if  we  at- 
tempt to  explore  forbidden  fields  for  evi- 
dence of  a  vague,  shadowy,  and  unsatisfac- 
tory character  upon  which  to  overthrow 
the  enrolled  statutes  of  the  land?  In  this 
case,  the  enrolment,  the  record  of  the  stat- 
ute, exists,  and  we  are  satisfied  that  we 
should  not  look  beyond  it,  certainly  not  be- 
yond the  record  aided  by  the  journals,  and 
looking  at  both,  we  must  hold  the  entire  act 
to  be  a  valid  law." 

This  decision  was  followed  in  Yolo  Coun- 
ty v.  Colgan;  132  Cal.  265,  84  Am.  St.  Rep. 
41,  64  Pac.  403,  though  its  author,  since  a 
judge  of  the  United  States  circuit  court,  af- 
terwards seems  to  have  raised  some  doubt 
as  to  its  correctness  in  San  Mateo  County 
v.  Southern  P.  R.  Co.  (C.  C.)  8  Sawy.  238, 
13  Fed.  722. 

The  question  was  exhaustively  considered 
in  State  ex  rel.  Pangborn  v.  Young,  32  N.  J. 
L.  29,  where,  among  other  things,  the  court 
said  [in  10  Nev.  182,  21  Am.  Rep.  721]: 
"For  whoever  engages  in  any  transaction  the 
validity  or  construction  of  which  depends 
upon  statutory  provisions,  whoever  holds  or 
acquires  any  sort  of  property  or  right,  the 
title  or  enjoyment  of  which  may  be  affect- 
ed by  the  operation  of  any  law,  is  bound  to 
take  notice,  at  his  peril,  what  the  law  is. 
And  it  is  not  enough  for  him  to  know  what 
the  law  is  after  a  court  of  last  resort  haa 
made  an  investigation  and  determined  what 
part  of  the  statute  roll  is  to  stand  and  what 
part  to  fall,  but  he  must  know  in  advance 
of  litigation,  and  govern  his  conduct  ac- 
cordingly. If  there  is  any  record  or  docu- 
ment outside  of  the  statute  roll  to  which  a 
court  will  resort  for  the  purpose  of  testing 
the  validity  of  an  enrolled  law,  he  must  not 
overlook  it.  If  a  court  will  hear  oral  testi- 
mony to  impeach  the  record,  he  must  be 
able  to  conjecture  in  advance  what  the  testi- 
mony will  be,  and  what  weight  will  be  al- 
lowed to  it.  Considering  the  exigency  of 
this  rule,  it  is  easy  to  perceive  of  what  ex- 
treme importance  it  is  that  there  should 
be  some  high,  authentic,  and  unquestionable 
record  to  which  not  only  courts  and  public 
officers,  but  private  citizens,  may  resort,  and 
by  a  simple  inspection  determine  for  them- 
selves with  infallible  certainty  what  are  the 
statutes  of  the  state,  and  what  are  their 
terms.  Considerations  such  as  these  had 
led  to  the  firm  establishment  in  England, 
at  a  date  anterior  to  American  independ- 
ence, of  the  maxims  that  matters  of  public 
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law  are  not  the  subject  of  allegation  or 
denial  in  pleading,  nor  of  proof  upon  the 
trial  of  causes;  but  that  courts  would  al- 
ways take  judicial  notice  of  the  law,  and 
that,  upon  the  suggestion  of  any  doubt  as 
to  the  existence  or  provisions  of  a  parlia- 
mentary enactment,  the  court  would  inform 
itself  in  the  best  way  it  could,  not  by  lis- 
tening to  proofs,  but  by  inspection  of  the 
record,  if  it  was  in  existence,  and,  if  not, 
by  looking  to  the  printed  statute,  or,  failing 
that,  by  examination  of  other  documents 
where  it  had  been  recited,  recognized,  and 
acted  upon.  The  record  which,  as  long  as 
it  existed,  was  held  to  import  absolute  ver- 
ity, which  not  only  dispensed  with,  but  ex- 
cluded, all  other  evidence,  which  could  nei- 
ther be  aided  nor  impeached  by  the  jour- 
nals of  Parliament,  was  the  copy  of  the  act 
enrolled  by  the  clerk  of  the  Parliament 
and  delivered  over  into  chancery.  The  ques- 
tion frequently  arose  in  England,  but  the 
rule  was  uniformly  maintained  that  the 
courts  would  look  to  the  statute  roll,  and 
to  that  alone." 

The  issue  is  also  well  considered  in  State 
ex  rel.  George  v.  Swift,  30  Nev.  176,  21  Am. 
Rep.  721:  Green  v.  Weller,  32  Miss.  650; 
Carr  v.  Coke,  116  N.  C.  223,  28  L.R.A.  737, 
47  Am.  St.  Rep.  801,  22  S.  E.  16 ;  People  v. 
Devlin,  33  N.  Y.  269,  88  Am.  Dec.  377 ;  and 
many  other  cases. 

The  authorities  bearing  on  all  phases  of 
tiie  inquiry  will  be  found  collected  in  the 
opinion  and  note  to  Atchison,  T.  &  S.  F.  R. 
Co.  V.  State,  40  L.R.A.(N.S.)  1. 

The  Supreme  Court  of  the  United  States 
held  an  enrolled  act  duly  authenticated  and 
on  file  with  the  secretary  of  the  state  con- 
clusive proof  of  the  law  as  passed  by  Con- 
press,  in  Marshall  Field  &  Co.  v.  Clark,  143 
U.  S.  649,  36  L.  ed.  294,  12  Sup.  Ct.  Rep. 
495,  wh^re,  speaking  through  Harlan,  J.,  it 
said:  ''The  signing  by  the  Speaker  of  the 
House  of  Representatives,  and  by  the  Presi- 
dent  of  the  Senate,  in  open  sessi(m,  of  an 
enrolled  bill,  is  an  official  attestation  by 
the  two  Houses  of  such  bill  as  one  that  has 
passed  Congress.  It  is  a  declaration  by 
the  two  Houses,  through  their  presiding  offi- 
cers, to  the  President,  that  a  bill  thus  at- 
tested has  received,  in  due  form,  the  sanc- 
tion of  the  legislative  branch  of  the  govern- 
ment, and  that  it  is  delivered  to  him  in 
obedience  to  the  constitutional  requirement 
that  all  bills  which  pass  Congress  shall 
be  presented  to  him.  And  when  a  bill  thus 
attested  receives  his  approval,  and  is  de- 
posited in  the  public  archives,  its  authenti- 
cation as  a  bill  that  has  passed  Congress 
should  be  deemed  complete  and  unimpeach- 
able. As  the  President  has  no  authority  to 
approve  a  bill  not  passed  by  Congress,  an 
enrolled  act  in  the  custody  of  the  Secretary 
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of  State,  and  having  the  official  attestations 
of  the  Speaker  of  the  House  of  Representa- 
tives, of  the  President  of  the  Senate,  and  of 
the  President  of  the  United  States,  carries, 
on  its  face,  a  solemn  assurance  by  the  legis- 
lative and  executive  departments  of  the  gov- 
ernment, charged,  respectively,  with  the 
duty  of  enacting  and  executing  the  laws, 
that  it  was  passed  by  Congress.  The  re- 
spect due  to  coequal  and  independent  de- 
partments requires  the  judicial  department 
to  act  upon  that  assurance,  and  to  accept, 
as  having  passed  Congress,  all  bills  au- 
thenticated in  the  manner  stated;  leaving 
the  courts  to  determine,  when  the  question 
properly  arises,  whether  the  act,  so  au- 
thenticated, is  in  conformity  .with  the  Con- 
stitution. It  is  admitted  that  an  enrolled 
act,  thus  authenticated,  is  sufficient  evidence 
of  itself — nothing  to  the  contrary  appear- 
ing upon  its  face — that  it  passed  Congress. 
But  the  contention  is  that  it  cannot  be  re- 
garded as  a  law  of  the  United  States  if  the 
journal  of  either  House  fails  to  show  that 
it  passed  in  the  precise  form  in  which  it 
was  signed  by  the  presiding  officers  of  the 
two  Houses,  and  approved  by  the  President. 
It  is  said  that,  under  any  other  view,  it 
becomes  possible  for  the  Speaker  of  the 
House  of  Representatives  and  the  President 
of  the  Senate  to  impose  upon  the  people  as 
a  law  a  bill  that  was  never  passed  by  Con- 
gress. But  this  possibility  is  too  remote  to 
be  seriously  considered  in  the  present  in- 
quiry. It  suggests  a  deliberate  conspiracy 
to  which  the  presiding  officers,  the  commit- 
tees on  enrolled  bills,  and  the  clerks  of  the 
two  Houses  must  necessarily  be  parties,  all 
acting  with  a  common  purpose  to  defeat  an 
expression  of  the  popular  will  in  the  mode 
prescribed  by  the  Constitution.  Judicial 
action  based  upon  such  a  suggestion  is  for- 
bidden by  the  respect  due  to  a  co-ordinate 
branch  of  the  government.  The  evils  tliat 
may  result  from  the  recognition  of  the 
principle  that  an  enrolled  act,  in  the  custody 
of  the  Secretary  of  State,  attested  by  the 
signatures  of  the  presiding  officers  of  the 
two  Houses  of  Congress,  .  .  .  according 
to  the  forms  of  the  Constitution,  would  be 
far  less  than  those  that  would  certainly  re- 
sult from  a  rule  making  tl>e  validity  of 
congressional  enactments  depend  upon  the 
manner  in  which  the  journals  of  the  respec- 
tive Houses  are  kept  by  the  subordinate  offi- 
cers charged  with  the  duty  of  keeping 
them." 

There  the  court  held  it  not  competent  to 
show  from  the  journals  of  the  House  and 
other  evidence  that  the  enrolled  bill  as 
passed  contained  a  section  not  found  in 
the  enrolled  act  in  the  office  of  the  Secre- 
tary of  State. 

Enough  has  been  said  and  quoted  to  clear- 
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ly  indicate  the  grounds  of  our  conclusion 
that  the  enrolled  bill  on  file  with  the  secre- 
tary of  state  is  the  ultimate  proof  of  Its 
passage  in  the  form  there  appearing,  and 
that  beyond  this  the  courts  cannot  go  in  as- 
certaining whether  the  legislature  complied 
with  the  requirements  of  the  Constitution. 
The  authorities  seem  about  evenly  divided 
as  to  whether  resort  may  be  had  to  the 
journals  of  the  houses,  but  there  is  a  de- 
cided tendency  in  recent  decisions  to  hold 
that  the  enrolled  bill  is  conclusive  evidence 
of  its  passage  as  it  appears.  In  the  last 
edition  of  Sutherland  on  Statutory  Con- 
struction, at  page  72,  the  author  observes 
that  "it  is  no  longer  true  that  *in  a  large 
majority  of  the  states'  the  courts  have  held 
that  the  enrolled  act  may  be  impeached  by 
a  resort  to  the  journals.  A  comparison  will 
show  that  the  courts  are  now  about  equally 
divided  on  the  question.  The  current  of 
judicial  decision  in  the  last  ten  years  has 
been  strongly  against  the  right  of  the 
courts  to  go  back  of  the  enrolled  act.  Un- 
doubtedly, the  decision  of  the  Supreme 
Court  of  the  United  States  in  Marshall 
Field  &  Co.  v.  Clark,  supra,  has  had  much 
to  do  in  creating  and  augmenting  this  cur- 
rent; but  it  may  also  be  due  to  the  greater 
simplicity,  certainty,  and  reasonableness  of 
the  doctrine  which  holds  the  enrolled  act 
to  be  conclusive.  Many  courts  and  judges, 
while  feeling  compelled  to  follow  former  de- 
cisions holding  that  the  enrolled  act  may 
be  impeached  by  the  journals,  have  done  so 
reluctantly,  and  have  expressed  doubts  as 
to  the  validity  of  the  doctrine,  and  in  many 
cases,  as  will  appear  in  the  following  sec- 
tions, have  qualified  and  restricted  it  in  im- 
portant particulars." 

Dissatisfaction  with  the  contrary  rule  has 
been  expressed  in  the  following  cases: 
Webster  v.  Little  Rock,  44  Ark.  636 ;  People 
ex  rel.  Barnes  v.  Starne,  35  111.  121,  85  Am. 
Dec.  348;  State  ex  rel.  Godard  v.  Andrews, 
64  Kan.  474,  67  Pac.  870;  State  ex  rel.  Cas- 
per V.  Moore,  37  Keb.  13,  65  N.  W.  299. 

In  State  ex  rel.  Hoover  v.  Chester,  39 
S.  C.  307,  17  S.  E.  752,  previous  decisions 
were  overruled.  The  entire  field  on  both 
sides  has  been  covered  in  the  decisions  of 
other  states,  and  we  have  sought  only  to 
indicate  the  reasons  which  have  been  per- 
suasive to  us  in  reaching  the  conclusion 
that  the  enrolled  bill  duly  autlienticated  as 
exacted  by  the  provisions  of  the  Constitu- 
tion is  conclusive,  not  only  that  it  passed 
the  general  assembly,  but  that  it  so  did  in 
the  form  of  the  enrolled  bill.  In  other 
words,  the  several  sections  of  the  Constitu- 
tion are  mandatory,  'and  when  an  act  has 
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been  promulgated  as  therein  prescribed,  and 
only  then,  does  it  become  a  law  oif  the  state. 

This  does  not  relieve  either  house  of  the 
obligation  under  §  17  of  article  3  of  the 
Constitution,  from  seeing  to  it  that  the  yeas 
and  nays  on  the  final  passage  of  every  bill 
are  entered  on  its  journal.  This  is  to  be 
actually  complied  with,  and  only  when  so 
done,  and  it  appears  that  a  **majority  of 
all  members  elected  to  each  branch  of  the 
general  assembly"  have  assented  thereto,  is 
the  bill  to  be  "signed  by  the  speaker  and 
president  of  their  respective  houses."  Sec- 
tion 15  of  article  3.  Thereby  the  presiding 
officer  of  each  house  certifies  to  the  passage 
of  the  bill  in  conformity  with  the  require- 
ment of  the  Constitution  and  the  rules  of 
the  respective  houses,  and  such  certification 
may  not  be  impeached  by  the  very  fallible 
record  of  some  clerk  ordinarily  made  up 
from  hastily  prepared  memoranda,  for  the 
preservation  of  which  the  law  makes  no 
provision,  or  other  evidence  of  like  char- 
acter. The  respective  houses  having  certi- 
fied to  the  passage  of  a  particular  bill  in 
the  manner  prescribed  by  the  fundamental 
law,  it  is  not  competent  for  the  courts  to 
inquire  whether  the  general  assembly — a 
co-ordinate  branch  of  government — has  ob- 
served the  requirements  of  the  Constitution 
devolving  upon  it,  and  inquire  whether  its 
certification  is  true.  Such  a  course  would 
be  inconsistent  with  the  independent  char- 
acter of  the  legislative  department,  which 
necessarily  must  pass  on  the  manner  of  per- 
forming its  duties,  though,  as  previously  ob- 
served, the  extent  of  its  powers  as  defined 
by  the  Constitution  is  appropriate  matter 
for  judicial  inquiry.  A  bill  may  be  pre- 
sented to  the  governor  for  approval  only 
after  it  has  passed  both  houses,  and  the 
only  authentication  of  the  bill  in  form  or 
substance  as  being  that  which  has  been 
passed  is  the  signature  of  each  presiding 
officer,  and  only  w^hen  so  signed  and  ap- 
proved, or  approval  omitted  for  three  days, 
is  it  deemed  a  verity,  and  the  courts  will 
not  get  behind  the  enrolled  bill  to  ascertain 
whether  the  legislature  complied  with  the 
requirements  of  the  Constitution  in  its 
adoption.  In  other  words,  the  certification 
through  the  presiding  officers  by  the  gen- 
eral assembly  is  deemed  conclusive  evidence 
that  the  bill  was  passed  as  exacted  by  the 
Constitution. 

What  has  been  said,  perhaps,  indicates 
with  sufficient  definiteness  our  conclusion 
that  the  signature  of  the  speaker  was  essen- 
tial to  the  validity  of  the  enrolled  bill. 
Courts  holding  that  resoit  may  not  be  had 
to  other  than  the  enrolled  bills  to  ascertain 


STATE  EX  EEL.  HAMMOND  v.  LYNCH. 


129 


their  enactment  by  the  general  assembly 
are  unanimous  in  deciding  that  the  signa- 
ture of  the  presiding  oflScer  of  each  house  is 
essential  as  proof  of  their  passage,  and  that 
the  omission  of  either  is  fatal  to  the  bill. 
26  Am.  &  Eng.  Enc.  Law,  2d  ed.  545.  More- 
over, the  greater  number  of  those  deciding 
that  the  journals  of  the  respective  houses 
or  other  evidence  may  be  resorted  to  for 
the  purpose  of  ascertaining  whether  consti- 
tutional requirements  as  to  the  manner  of 
passing  a  bill  have  been  observed  entertain 
the  same  view,  and  declare  the  omission  of 
the  signature  of  either  presiding  officer 
from  the  enrolled  bill  fatal.  State  ex  rel. 
Atty.  Gen.  v.  Piatt,  2  S.  C.  150,  16  Am.  Rep. 
647;  Moody  v.  State,  48  Ala.  115,  17  Am. 
Rep.  28.  See  26  Am.  &  Eng.  Enc.  Law,  2d 
ed.  645;  Lynch  v.  Hutchinson,  219  111.  193, 
76  N.  E.  370,  4  Ann.  Cas.  905;  State  ex  rel. 
Coffin  v.  Howell,  26  Nev.  93,  64  Pac.  466; 
State  ex  rel.  Scarborough  v.  Robinson,  81 
N.  C.  409;  Jones  v.  Hutchinson,  43  Ala. 
721;  Legg  V.  Annapolis,  42  Md.  203;  State 
V,  Kiesewetter,  45  Ohio  St.  263,  12  N.  E. 
807. 

Manifestly,  this  is  because  of  the  very 
tenable  theory  that  aU  provisions  of  the 
Constitution,  unless  the  contrary  appears 
therefrom,  are  to  be  regarded  as  mandatory. 
It  is  hard  to  understand  arguments  con- 
struing any  portion  of  the  fundamental  law 
as  discretionary,  for,  if  so,  there  could  be 
no  adequate  reason  for  including  it  therein. 
As  observed  by  Judge  Cooley  in  his  work  on 
Constitutional  Limitations  (page  94)  :  "The 
courts  tread  upon  very  dangerous  ground 
when  they  venture  to  apply  the  rules  which 
distinguish  directory  and  mandatory  stat- 
utes to  the  provisions  of  a  Constitution. 
Constitutions  dp  not  usually  undertake  to 
prescribe  mere  rules  of  proceeding,  except 
when  such  rules  are  looked  upon  as  essen- 
tial to  the  thing  to  be  done;  and  they  must 
then  be  regarded  in  the  light  of  limitations 
upon  the  power  to  be  exercised.  It  is  the 
province  of  an  instrument  of  this  solemn 
and  permanent  character  to  establish  those 
fundamental  maxims,  and  Ax  those  unvary- 
ing rules,  by  which  all  departments  of  the 
government  must  at  all  times  shape  their 
conduct ;  and,  if  it  descends  to  prescribing 
mere  rules  of  order  in  unessential  matters, 
it  is  lowering  tlie  proper  dignity  of  such 
an  instrument,  and  usurping  the  proper 
province  of  ordinary  legislation.  We  are 
not  therefore  to  expect  to  find  in  a  Consti- 
tution provisions  which  the  people,  in 
adopting  it,  have  not  regarded  as  of  high 
importance,  and  worthy  to  be  embraced  in 
an  instrument  which,  for  a  time  at  least, 
is  to  control  alike  the  government  and  the 
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governed,  and  to  form  a  standard  by  which 
is  to  be  measured  the  power  which  can  be 
exercised  as  well  by  the  delegate  as  by  the 
sovereign  people  themselves.  If  directions 
are  given  respecting  the  times  or  modes  of 
proceeding  in  which  a  power  should  be  exer- 
cised, there  is  at  least  a  strong  presumption 
that  the  people  designed  it  should  be  exer- 
cised in  that  time  and  mode  onlv;  and  we 
impute  to  the  people  a  want  of  due  appre- 
ciation of  the  purpose  and  proper  province 
of  such  an  instrument  when  we  infer  that 
such  directions  are  given  to  any  other  end; 
especially  when,  as  has  been  already  said, 
it  is  but  fair  to  presume  that  the  people  in 
their  Constitution  have  expresseid  them- 
selves in  careful  and  measured  terms,  cor- 
responding with  the  immense  importance  of 
the  powers  delegated,  and  with  a  view  to 
leaving  as  little  as  possible  to  implication.'' 

This  is  expressive  of  the  view  entertained 
by  the  great  weight  of  authority,  and  there 
appears  no  sound  reason  for  not  holding,  in 
accord  therewith,  that  the  section  of  the 
Constitution  under  consideration  (§  15  of 
article  3),  in  exacting  the  signature  of  the 
speaker  of  the  house  as  well  as  that  of  the 
president  of  the  senate,  is  essential  to  the 
authentication  of  the  bill  in  form  and  sub- 
stance, as  well  as,  in  certifying  its  passage, 
to  its  validity  as  a  statute  of  this  state. 
All  are  presumed  to  know  the  law,  and  it 
is  of  highest  importance  to  each  citizen,  as 
well  as  to  the  public  officer,  that  there  be 
an  authentic  record  to  which  he  may  resort 
to  ascertain  certainly  and  definitely  what 
laws  are  enacted  by  the  legislature  which 
control  him,  and  which  he  is  bound  to  ob- 
serve at  his  peril.  Whatever  jconduces  to 
certainty  in  this  respect  is  of  great  moment 
to  every  person  in  the  state,  and  no  rule  of 
construction  would  be  wise  which  would 
leave  so  important  a  matter  to  doubt  or 
uncertainty.  Our  conclusion  that  the  en- 
rolled bill  must  be  signed  by  both  the  speak- 
er of  the  house  and  the  president  of  the 
senate,  and  that  when  so  signed  and  ap' 
proved  by  the  governor,  or  approval  omit- 
ted, under  circumstances  defined  in  §  16  ol 
article  3  of  the  Constitution,  is  conclusive 
that  it  has  been  properly  enacted,  and  has 
become  a  valid  statute  of  the  state,  accom- 
plishes this,  and  we  need  only  add  that,  in 
consequence  thereof,  chapter  214  of  the 
Acts  of  the  33d  General  Assembly,  not  hav- 
ing been  signed  by  the  speaker,  is  not  and 
never  was  a  part  of  the  laws  of  this  state. 

Affirmed. 

Deemer,  Ch.  J.,  and  Evans,  Gaynor, 
Preston,  and  Salinger,  JJ.,  oonour. 
Weaver,  J.,  takes  no  part. 
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MRS.  CLARENCE  E.  FILLEY,  Appt., 

V. 

ILLINOIS  LIFE  INSURANCE  COMPANY, 

et  al. 

(91  Kan.  220,  137  Pac.  793.) 

Insurance  —  for  wife  —  effect  of  di- 
vorce. 

1.  The  benefit  accruing  from  a  policy  of 
life  insurance  upon  the  life  of  a  married 
man,  payable  upon  his  death  to  his  wife, 
naming   her,    is    payable    to    the   surviving 

Headnotes  bv  Smith,  J. 


I  beneficiary  named,  although  she  may  have 
years  thereafter  secured  a  divorce  from  her 
husband,  and  he  was  thereafter  again  mar- 
ried to  one  who  sustained  the  relation  of 
wife  to  him  at  the  time  of  his  death. 

On  Rehearing. 

Same  —  vesting  of  rights. 

2.  The  rights  of  a  beneficiary  in  an  ordi- 
\  nary    life    insurance    policy    become    vested 

upon  the  issuance  of  the  policy,  and  can 
thereafter,  during  the  life  of  the"  benficiary, 
be  defeated  only  as  provided  by  the  terms 
of  the  policy. 

Same  —  Kansas  Mntnal  Company. 

3.  The   Kansas   Mutual   Life  Association 
was  not  strictly  a  mutual  association  nor  a 


Note,  •^Effect  of  divorce  on  rights  of 
heneficiary  ttnder  insurance  policy  or 
benefit  certificate. 

The  earlier  cases  upon  this  question  are 
treated  in  the  notes  to  Wallace  v.  Mutual 
Ben.  L.  Ins.  Co.  3  L.R.A.(N.S.)  478,  and 
Green  v.  Green,  39  L.R.A.  (N.S.)  370,  where- 
in the  general  rules  are  fully  stated. 

Perhaps  the  most  important  of  the  recent 
decisions  is  Filley  v.  Illinois  L.  Ins.  Co., 
wherein  it  was  held  that  the  question  as 
to  whether  a  policy  of  life  insurance  or  a 
benefit  policy  issued  to  one  for  the  benefit 
of  another  vests  a  present  interest  in  the 
beneficiary  depends  not  upon  the  name  or 
nature  of  the  company,  but  on  the  terms  of 
the  policy,  the  existing  statutes,  and  the 
by-laws,  if  any,  by  which  such  company  and 
its  policy  holders  are  bound;  and  apply- 
ing this  rule,  that  a  policy  issued  to  a  mem- 
ber of  a  mutual  benefit  society,  which  policy 
provided  that  the  benefits  should  be  paid  to 
such  person's  wife,  naming  her,  was  payable 
to  the  named  person,  although  some  years 
thereafter  she  secured  a  divorce,  and  the 
insured  was  thereafter  again  married  to 
one  who  sustained  the  relation  of  wife  to 
him  for  several  years  and  until  his  death, 
it  being  shown  that  after  such  remarriage 
the  insured  kept  the  annual  dues  and  de- 
mands paid,  and  made  no  attempt  to  change 
the  beneficiary. 

The  general  rule  that  a  wife's  interest 
as  beneficiary  in  an  ordinary  or  old  line 
life  insurance  policy  is  not  affected  by  a 
divorce  where  under  the  policy  the  hus- 
band had  the  right  to  change  the  bene- 
ficiary, but  did  not  do  so,  was  held  in  the 
case  of  Guthrie  v.  Guthrie,  155  Ky.  146, 
159  S.  W.  710,  to  be  applicable  to  an  in- 
surance policy,  the  parties  named  in  which 
were  divorced  in  Illinois,  the  decree  in  the 
divorce  suit  having  made  no  award  with 
reference  to  it,  and  it  not  appearing  that 
there  was  any  statute  in  Illinois  providing 
for  the  restoration  upon  divorce  of  property 
obtained  through  marriage. 

And  in  Salvin  v.  Salvin,  165  App.  Div. 
362,  151  N.  Y.  Supp.  60,  it  was  held  that 
the  interest  of  a  beneficiary  in  an  ordinary 
life  insurance  policy  payable  to  "B.,  the 
wife  of  the  insured/'  was  not  terminated 
L.R.A.1916D. 


by  the  obtaining  by  her  of  a  divorce  from 
the  insured,  it  being  -said  that  the  phrase, 
"the  wife  of  the  insured,"  was  purely  de- 
scriptive, and  did  not  import  an  implied 
condition  that  to  receive  the  proceeds  of 
the  policy  she  should  continue  to  be  his 
wife  up  to  the  time  of  his  death. 

In  the  recent  Kentucky  case  of  Sea  v. 
Conrad,  155  Ky.  51,  47  L.RA.(N.S.)  1074, 
159  S.  W.  622,  it  was  held  that  a  paid-up 
"old  line"  life  insurance  policy,  taken  by 
a  man  for  the  benefit  of  his  wife,  was  with- 
in a  statute  providing  that  upon  divorce 
the  court  shall  restore  any  property  which 
either  party  may  have  obtained  directly  or 
indirectly  from  or  through  the  other  during 
marriage,  and  in  consideration  or  by  reason 
thereof,  and  therefore  that  a  wife  who  was 
named  as  beneficiary  in  such  an  old  line 
life  insurance  policy  which  became  paid  up 
before  the  parties  were  divorced  was  by 
such  divorce  devested  of  all  beneficial  in- 
terest therein,  although*  the  policy  was  loft 
in  the  possession  of  the  wife,  the  husband 
having  collected  the  dividends  upon  it. 

And  the  meaning  of  the  term  "dependent 
upon"  as  used  in  the  by-laws  of  a  fraternal 
benefit  association  and  a  statute  governing 
such  associations,  limiting  beneficiaries  and 
payment  of  death  benefits  to  those  depend- 
ent upon  the  insured,  was  determined  in 
Johnson  v.  Grand  I^odge,  A.  O.  U.  W.  91 
Kan.  314,  50  L.R.A.(N.S.)  461,  137  Pac. 
1190,  wherein  it  was  held  that  a  woman 
who  has  obtained  a  divorce  from  her  former 
husband  and  a  judgment  for  alimony  is  not 
entitled  to  be  regarded  as  a  dependent  upon 
him  so  that  after  his  death  she  mav  col- 
lect  an  insurance  policy  issued  by  such  an 
association  while  she  was  still  his  wife,  and 
naming  her  as  beneficiary,  although  the 
judgment  for  alimony  is  still  uncollected, 
upon  the  more  showing  that  such  judgment 
is  uncollected,  without  showing  that  there 
is  no  way  in  which  the  judgment  can  be 
satisfied. 

Snyder  v.  Supreme  Ruler,  F.  M.  C.  122 
Tenn.  248,  45  L.R.A.(N.S.)  209,  122  S.  W. 
OSl,  which  is  cited  in  the  note  in  39  L.R.A. 
(N.S.)  370.  was  affirmed  on  another  point 
in  227  U.  S.  497,  57  L.  ed.  611,  33  Sup.  Ct. 
Rep.  292.  G.  J.  C. 
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fraternal  benefit  association,  but  was  prac- 
tically an  old  line  life  insurance  company, 
although  it  collected  money  to  meet  its 
obligation  by  so-called  annual  dues  instead 
of  by  premiums. 

On  Petition  for  Second  Rehearing. 

Same  —  vesting  of  interest  —  what  de- 
termines. 

4.  Whether  a  policy  of  life  insurance  or 
a  benefit  policy  issued  to  one  for  the  benefit 
of  another  vests  a  present  interest  in  the 
beneficiary  depends,  not  upon  the  name  or 
nature  of  the  company,  but  on  the  terms 
of  the  policy,  the  existing  statutes,  and  the 
bv-laws,  if  any,  by  which  such  company  and 
its  policy  holders  are  bound ;  and  when  such 
pohcy  is  issued  to  a  member  for  the  bene- 
fit of  a  proper  beneficiary,  then,  in  the  ab- 
sence of  some  statute,  by-law,  or  contract 
to  the  contrary,  the  beneficiary  thereby  be- 
comes Tested  with  an  interest  which  can- 
not be  destroyed  at  the  will  of  the  insured. 

Same  — -  divorce  —  continuing  policy. 

5.  Such  a  policy  issued  to  a  member  of 
.a  mutual  company,  providing  that  the  death 
benefit  should  be  paid  to  such  member's 
wife,  naming  her,  entitled  her  to  such  bene- 
fit, although  some  years  before  the  death 
of  the  insured  she  was  divorced  from  him; 
it  being  shown  that  after  such  divorce  and 
after  his  remarriage  the  insured  kept  the 
annual  dues  and  demands  paid  and  made  no 
attempt  to  change  the  beneficiary. 

Same  —  provision  for  surrender  of  pol- 
icy. 

6.  A  provision  in  the  policy,  that,  should 
the  insured  reach  the  age  of  sixty-four  and 
80  desire,  he  could  surrender  such  policy 
and  receive  back  his  payments  with  inter- 
est, is  held  to  be  a  condition  subsequent 
not  impairing  the  vested  interest  of  the 
beneficiary,  unless  and  until  the  insured 
should  reach  the  designated  age  and  then 
choose  to  surrender. 

(January  10,  1914.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  District  Court  for  Shawnee  County 
in  favor  of  defendknt  Fannie  E.  Filley,  and 
from  an  order  denying  a  motion  for  new^ 
trial,  in  an  action  brought  to  recover  an 
amount  alleged  to  be  due  on  a  benefit  cer- 
tificate.   Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Eugene  S.  Quinton,  Joseph  G. 
Waters,  and  John  Callioun  Waters,  for 
appellant : 

That  the  death  benefit  was  payable  to 
the  status,  wufe  of  Clarence  E.  Filley,  at 
the  time  of  his  death,  is  conclusively  sup- 
ported by  the  certificate. 

People  V.  Hovey,  5  Barb.  118;  Tyler  v. 
Odd  Fellows'  Mut.  Relief  Asso.  145  Mass. 
134,  13  X.  E.  360;  Riley  v.  Riley,  75  Wis. 
464,  44  N.  W.  112. 

Fannie  E.  Filloy,  having  sought  and  ob- 
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tained  a  divorce  absolute,  and  thereby 
claiming  no  right,  title,  or  interest  in  said 
death  benefit,  ceased  to  be  the  wife  of 
Clarence  E.  Filley,  and  ceased  to  sustain 
any  relationship  to  him,  as  fully  as  if  he 
had  never  existed,  and  would  not  have  an 
insurable  interest,  nor  any  interest,  in  his 
life  by  virtue  of  insurance  upon  his  life, 
except  to  kill  him  to  obtain  the  benefit  ac- 
cruing thereby. 

Heyman  v.  Meyerhoff,  16  W.  N.  C.  212; 
Miltiniore  v.  Miltimorc,  40  Fa.  151;  Flory 
V.  Becker,  2  Pa.  St.  470,  46  Am.  Dec.  610; 
Charlton  v.  Miller,  27  Ohio  St.  298,  22  Am. 
Rep.  307;  Bishop,  Marr.  &  Div.  §  697a;  Bell 
V.  Smallcy,  45  X.  J.  Kq.  478  and  note,  18 
Atl.  70;  Barrett  v.  Failing,  111  U.  S.  523, 
28  L.  ed.  505,  4  Sup.  Ct,  Rep.  598;  2  Nel- 
son, Div.  &  Sep.  1024;  Fletcher  v.  Monroe, 
145  Ind,  56,  43  N.  E.  1053;  Stewart,  Marr. 
&  Div.  §  430;  Missouri  Valley  L.  Ins.  Co. 
v.  Sturges,  18  Kan.  93,  26  Am.  Rep.  761; 
State  v.  Winner,  17  Kan.  298;  May,  Insur- 
ance, §  398;  Hatch  v.  Hatch,  35  Tex.  Civ. 
App.  373,  80  B.  VV.  411;  3  Am.  &  Eng.  Enc 
Law,  2d  ed.  943. 

The  policy  is  not  an  ordinary  life  or  old 
line  policy,  but  a  beneficial  assessment  pol- 
icy. 

Johnson  v.  Grand  Lodge,  A.  0.  U.  W., 
91  Kan.  314,  50  L.R.A.(N.S.)  461,  137  Pac 
1190;  3  Am.  &  Eng.  Enc,  Law,  1043,  1045, 
1046. 

The  interest  of  the  beneficiary  did  not  vest 
at  the  issuance  of  the  policy,  but  was  con- 
ditional. 

40  Cyc.  107,  198;  Re  EdmoncUon,  L.  R.  5 
Eq.  389,  16  Week.  Rep.  899;  Talmadge  v. 
Seaman,  85  Hun,  242,  32  N.  Y.  Supp.  906; 
Smith  V.  Proskey,  39  Misc.  385,  70  N.  Y. 
Supp.  851;  Stewart  v.  Ilarriman,  56  N.  H. 
25,  22  Am.  Rep.  408;  Smaw  v.  Young,  109 
Ala.  528,  20  So.  370;  Hawkins  v.  Bohling, 
168  111.  214,  48  K.  E.  94;  Temple  v.  Scott, 
143  111.  290,  32  N.  E.  366;  Lewis  v.  Howe, 
174  N.  Y.  340,  66  N.  E.  975,  1101;  25  Cyc. 
891.  .  . 

The  beneficiary  must  have'  an  insurable 
interest,  regardless  of  what  the  rules  and 
regulations  of  the  companies  may  be. 

25  Cyc.  889 ;  Hatch  v.  Hatch,  35  Tex.  Civ. 
App.  373,  80  S.  W.  411  j  Goldsmith  v.  Union 
Mut.  L.  Ins.  Co.  18  Abb.  N.  C.  325;  Order 
of  R.  Conductors  v.  Koster,  55  Mo.  App. 
186;  Tyler  v.  Odd  Fellows*  Mut.  Relief  As- 
so. 145'  Mass.  134,  13  N,  E.  360;  Riley  v. 
Riley,  75  Wis.  464,  44  N.  W.  112. 

Messrs.  J.  H.  Stavely,  A.  V^  Stavcly, 
and  Thomas  M.  Lillnrd,  for  appellee: 

The  policy  is  an  ordinary  life  policy  of 
the  old  line  type. 

Masonic  Mut.  Ben.  Soc.  v.  Burkhart,  110 
Ind.  192,  10  N.  E.  79>  11  N.  E.  449;  Boice 
v.    Shepard,    78    Kan.    308,    96    Pac.    485; 
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Brown  v.  Ancient  Order,  U.  W.  208  Pa.  101, 
57  Atl.  176;  Olmstead  v.  Masonic  Mut.  Ben. 
Soc.  37  Kan.  93,  14  Pac.  449;  Union  Cent. 
L.  Ins.  Co.  V.  Buxer,  62  Ohio  St.  385,  49 
L.R.A.  737,  57  N.  E.  66;  3  Am.  &  Eng.  Enc. 
Law,  2d  ed.  980;  Washington  L.  Ins.  Co. 
V.  Berwald,  1  Ann.  Cas.  682,  and  note,  97 
Tex.  Ill,  76  S.  W.  442;  Wallace  v.  Mutual 
Ben.  L.  Ins.  Co.  97  Minn.  27,  3  L.R.A.(N.S.) 
478,  106  N.  W.  84. 

The  words  "Fannie  E.  Filley"  qualify 
"his  wife,"  and  dominate  the  action  of  the 
parties  to  the  contract;  the  word  "wife" 
standing  before  the  words  "Fannie  E.  Fil- 
ley" is  intended  to  identify  her  from  other 
"Fannie  E.  Fillcys,"  and  not  to  imply  a  con- 
dition that  she  must  remain  his  wife. 

Bullock  V.  Zilley,  1  N.  J.  Eq.  489;  White 
V.  Brotherhood  of  American  Yeomen,  124 
Iowa,  293,  66  L.R.A.  164,  104  Am.  St.  Rep. 
323,  99  N.  W.  1071,  2  Ann.  Cas.  350;  25 
Cyc.  889;  Re  Eaton,  23  Ont  Rep.  593;  Day 
V.  Case,  43  Hun,  179,  6  N.  Y.  S.  R.  397; 
Lavender  v.  Rosenheim,  110  Md.  150,  132 
Am.  St.  Rep.  420,  72  Atl.  669;  Wallace  v. 
Mutual  Ben.  L.  Ins.  Co.  97  Minn.  27,  3 
L.R.A.  (N.S.)  478,  106  N.  W.  84;  Courtois 
V.  Grand  Lodge,  A.  O.  U.  W.  135  Cal.  552, 
87  Am.  St.  Rep.  137,  67  Pac.  970;  Brown 
V.  Ancient  Order,  U.  W.  208  Pa.  101,  57 
Atl.  176;  Grego  v.  Grego,  78  Miss.  443,  28 
So.  817;  Overbeck  v.  Overbeck,  155  Pa.  5, 
25  Atl.  646;  Prudential  Ins.  Co.  v.  Morris, 
—  N.  J.  Eq.  — ,  70  Atl.  924;  Brogi  v. 
Brogi,  211  Mass.  512,  98  N.  E.  573;  Over- 
hiser  v.  Overhiser,  14  Colo.  App.  1,  59 
Pac.  75;  Overhiser  v.  Overhiser  (Overhiser 
V.  Mutual  L.  Ins.  Co.)  63  Ohio  St.  77,  50 
L.R.A.  552,  81  Am.  St.  Rep.  612,  57  N.  E. 
965;  Hardy  v.  Smith,  136  Mass.  328; 
Charlton  v.  Miller,  27  Ohio  St.  298,  22  Am. 
Rep.  307 ;  Re  Jones,  69  L.R.A.  942,  note  III. 

W'hen  the  designation  of  the  beneficiary 
is  valid  at  the  date  of  the  contract  or  pol- 
icy, the  beneficiary  then  named  obtains  a 
vested  interest  which  cannot  be  devested  or 
disturbed  by ,  subsequent  legislation. 

Wist  V.  Grand  Lodge,  A.  O.  U.  W.  22 
Or.  271,  29  Am.  St.  Rep.  603,  29  Pac.  610; 
Nelson  v.  Gibson,  92  111.  App.  595;  Grand 
Lodge,  A.  0.  U.  W.  v.  Stumpf,  24  Tex.  Civ. 
App.  309,  58  S.  W.  840;  4  Cooley,  Briefs 
on  Ins.  p.  3723. 

There  is  no  doubt  that  Fannie  E.  Filley 
was  the  wife  of  Clarence  E.  Filley  at  the 
time  the  policy  was  issued.  She  had  an  in- 
surable interest  in  his  life  then,  as  his  wife 
and  the  mother  of  his  children. 

Bacon,  Ben.  Soc.  §  253;  Bliss,  Life  Ins. 
§  30,  p.  41;  1  May,  Ins.  4th  ed.  §  1070;  Con- 
necticut Mut.  L.  Ins.  Co.  v.  Schaefer,  94  U. 
S.  457,  24  L.  ed.  251 ;  Wallace  v.  Mutual  Ben. 
L.  Ins.  Co.  97  Minn.  27,  3  L.R.A. (N.S.)  478, 
106  N.  W.  84;  Overhiser  v.  Overhiser  (Over- 
L.R.A.1915D. 


hiser  v.  Mutual  L.  Ins.  Co.)  63  Ohio  St.  77, 
50  L.R.A.  553,  81  Am.  St.  Rep.  612,  57  N. 
E.  965,  7  Ohio  N.  P.  527,  5  Ohio  S,  &  C. 
P.  Dec.  561;  Blum  v.  New  York  L.  Ins.  Co. 
197  Mo.  513,  8  L.R.A.(N.S.)  923,  95  S.  W. 
317,  7  Ann.  Cas.  1021;  Grego  v.  Grego,  78 
Miss.  443,  28  So,  817;  McGrew  v.  Mutual 
L.  Ins.  Co.  132  Cal.  85,  84  Am.  St.  Rep. 
20,  64  Pac.  103;  Overhiser  v.  Overhiser,  14 
Colo.  App.  1,  59  Pac.  75;  Courtois  v.  Grand 
Lodge,  A.  O.  U.  W.  135  Cal.  652,  87  Am. 
St.  Rep.  137,  67  Pac.  970;  Schmidt  v. 
Hauer,  139  Iowa,  531,  111  N.  W.  966; 
Phcenix  Mut.  L.  Ins.  Co.  v.  Dunham,  46 
Conn.  79,  33  Am.  Rep.  14;  White  v.  Brother- 
hood of  American  Yeomen,  124  Iowa,  293, 
66  L.R.A.  164,  104  Am.  St.  Rep.  323,  99 
N.  W.  1071,  2  Ann.  Cas.  350;  Lavender  v. 
Rosenheim,  110  Md.  150,  132  Am.  St.  Rep. 
420,  72  Atl.  669. 

Where  an  insurable  interest  is  required, 
it  is  sufficient  that  it  exist  when  the  policy 
is  taken  out,  and  it  need  not  continue 
throughout  the  life  of  the  policy. 

Connecticut  Mut.  L.  Ins.  Co.  v.  Schaefer, 
94  U.  S.  457,  24  L.  ed.  251;  1  Bacon,  Ben. 
Soc.  3d  ed.  p.  573;  Dolan  v.  Supreme  Coun- 
cil, C.  M.  B.  A.  16  L.R.A. (N.S.)  555,  and 
note,  152  Mich.  266,  116  N.  W.  383;  Rupp 
V.  Western  Life  Indemnity  Co.  138  Ky.  18, 
29  L.R.A.(N.S.)    675,  127^  S.  W.  490. 

Smith,  J.,  delivered  the  opinion  of  the 
court : 

This  case  was  tried  upon  an  agreed  state- 
ment of  facts,  in  addition  to  the  facts  ad- 
mitted in  the  pleadings,  signed  by  the 
attorneys  for  each  party.  It  reads :  "It  is  ad- 
mitted by  the  plaintiff,  through  and  by  her 
attorneys,  and  the  defendant  Fannie  E.  Fil- 
ley, by  and  through  her  attorneys,  that  this 
cause  may  be  submitted  to  the  court  upon 
the  following  agreed  statement  of  facts  and 
the  copy  of  the  policy  attached  to  plaintiff's 
petition,  and  upon  the  pleadings:  That  at 
the  time  of  the  issuance  of  the  policy  herein 
sued  on,  to  wit,  on  or  about  the  7th  day 
of  June,  1883,  the  said  Clarence  E.  Filley, 
upon  whose  life  said  policy  was  issued,  was 
then  and  at  that  time  lawfully  married  to 
Fannie  E.  Filley,  the  defendant  herein,  and 
the  said  Fannie  E.  Filley,  defendant  herein, 
was  at  that  time  the  lawful  wife  of  the  said 
Clarence  E.  Filley.  It  is  further  admitted 
that  on  or  about  the  12th  day  of  June, 
1900,  the  said  Fannie  E.  Filley,  defendant 
herein,  sought  and  obtained  a  divorce  from 
her  then  husband,  Clarence  E.  Filley,  the 
insured  named  in  said  policy,  sued  on  in 
this  action,  the  said  policy  being  a  part  of 
this  agreed  statement  of  facts;  and  that  in 
said  decree  certain  property  was  prayed 
for,  and  set  apart  and  decreed  to  Fannie 
E.    Filley,    the   defendant;    and   that    said 
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Fannie  £.  Filley,  defendant  herein,  is  not 
claiming  any  rights  title,  or  interest  in  said 
policy  by  virtue  of  said  decree.  That  on  or 
about  the  20th  day  of  March,  1901,  the  said 
Cl&rence  E.  Filley  was  married  to  the  plain- 
tifT  herein,  Mary  Filley.  And  the  said 
Mary  Filley,  plaintiff  herein,  was  tlie  wife 
of  said  Clarence  £.  Filley  at  the  time  of 
the  death  of  Clarence  E.  Filley,  the  insured 
in  said  policy.  The  annual  premiums  upon 
said  policy  were  paid,  annually  by  the  said 
Clarence  E.  Filley,  up  until  the  time  of  his 
death,  on  the  24th  day  of  August,  1910.*' 

The  determining  question  of  law  involved 
is  whether,  under  these  facts,  Fannie  E. 
Filley,  who  as  the  wife  of  the  insured  was 
made  the  beneficiary,  is  entitled  to  recover 
from  the  insurance  company,  she  having 
been  divorced  before  the  death  of  the  in- 
sured; or  whether  Mary  Filley,  whom  the 
insured  married  after  the  divorce  from 
Fannie,  and  who  was  the  wife  of  the  in- 
sured at  the  time  of  his  death,  is  entitled 
to  recover.  Mary  Filley,  in  the  name  of 
Mrs.  Clarence  E.  Filley,  brought  this  ac- 
tion, and  Fannie  E.  Filley  answered  setting 
up  her  claims.  The  insurance  company, 
defendant,  having  assumed  th^  obligation 
of  the  Kansas  Mutual  Life  Association, 
which  issued  the  policy  sued  on,  admitted 
its  liability  and  paid  the  amount  of  the 
claim  into  court,  and,  upon  the  order  of 
the  court,  it  was  dismissed  from  tlie  ac- 
tion. The  court  rendered  judgment  in  fa- 
vor of  Fannie  E.  Filley,  and  Mary  Filley 
appeals,  and  assigns  as  error:  First,  that 
the  court  erred  in  rendering  judgment  for 
the  appellee;  second,  in  overruling  the  mo- 
tion for  a  new  trial;  third,  in  not  rendering 
judgment  for  the  appellant. 

The  death  benefit  in  the  policy  recited,  in 
substance,  that  upon  the  receipt  of  satis- 
factory proof  of  the  death  of  Clarence  E. 
Filley,  the  insured,  "he  having  conformed  to 
all  the  conditions  hereof,  this  association 
will  pay  to  his  wife,  Fannie  E.  Filley,  or 
to  her  l^gal  representatives,  the  net  pro- 
ceeds of  one  full  assessment  ...  to  an 
amount  not  to  exceed  $3,000."  Also,  "that 
should  the  said  Clarence  E.  Filley  live  to 
the  age  of  sixty-four  years,  and  then  choose 
to  surrender  this  policy,  this  association 
will  pay  to  said  Clarence  E.  Filley  the 
amount  he  has  paid  into  the  treasury  on 
account  of  death  and  expectation  indemnity 
assessments  (less  the  10  cents,  cost  of  col- 
lection ) ,  with  4  per  cent  interest  upon  such 
payments.    .    .    ." 

Epitomizing  the  agreed  facts,  the  appel- 
lee Fannie  E.  Filley,  was  the  wife  of  the 
insured  over  seven  years  from  the  time  of 
the  issuance  of  the  policy  when  she  secured  i 
a  divorce,  and  in  the  way  of  alimony  was  | 
apportioned  a  part  of  his  property;  that, 
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about  nine  months  after  the  divorce,  the 
insured  married  the  appellant,  who  re- 
mained his  wife  until  the  time  of  his  death, 
over  nine  years  thereafter.  No  claim  is 
made  by  appellee  by  reason  of  any  provi- 
sion for  her  in  the  decree  of  divorce. 

The  appellant  contends  that  the  benefit 
was  payable  to  the  status,  the  person  who 
sustained  the  relation  of  wife  to  Clarence 
E.  Filley  at  the  time  of  his  death.  The 
first  ground  for  this  contention  is  the  lan- 
guage of  the  certificate  or  policy.  It  is 
said  that,  where  two  nouns  indicate  one 
person,  the  second  serves  to  identify  the 
first  rather  than  the  first  to  identify  the 
second.    We  see  no  force  in  this  contention. 

On  the  other  hand,  the  appellee,  Fannie 
E.  Filley,  contends,  and  we  think  in  ac- 
cordance with  the  authorities,  that  the  cir- 
cumstances and  relations  of  the  parties  at 
the  time  the  contract  for  insurance  was 
made  should  determine,  if  the  terms  of  the 
contract  are  indefinite  or  uncertain,  the 
purpose  and  intent  of  the  insured.  He  had 
the  right  to  designate  any  person  or  per- 
sons he  chose  as  beneficiaries  within  the 
restrictions  of  the  rules  of  the  company, 
and,  where  the  writing  does  not  clearly  in- 
dicate the  purpose  of  the  insured,  the  mo- 
tives which  actuate  people,  generally  will 
be  presumed  to  have  actuated  him.  It  may^ 
be  said,  without  hesitation,  that  a  man, 
with  or  without  children,  does  not  ordi- 
narily prefer  his  wife's  relatives  in  pref- 
erence to  his  own  in  the  descent  or  appro- 
priation of  his  estate  or  of  any  interest  in 
property  which  he  controls.  It  is  said  in 
appellee's  briefs  that  the  insured  and  Fan- 
nie £.  Filley  had  children,  but  there  is  no 
evidence  of  this  in  the  agreed  statement  of 
facts.  Whichever  of  the  contending  claim- 
ants was  designated  in  the  policy  as  the 
primary  beneficiary,  "her  legal  representa- 
tives" were  clearly  the  alternative  or  secon- 
dary beneficiaries.  If  the  motives  which 
usually  actuate  men  lead  to  the  presump- 
tion that  the  secondary  beneficiaries  con- 
templated were  related  to  him  more  nearly 
than  his  other  relatives,  the  heirs  of  tlie 
primary  beneficiary  were  probably  his  heirs. 

So  far  as  shown,  the  insured  was  at  the 
time  of  the  issuance  of  the  policy  living 
amicably  with  his  then  wife,  and  under 
such  circumstances,  in  purchasing  such  a 
contract,  a  man  ordinarily  makes  provision 
for  the  relations  then  existing,  for  the  sup- 
port and  benefit  of  his  then  wife  and  their 
children,  if  any  they  have  or  are  reasonably 
to  be  expected.  It  will  not  be  presumed 
that  the  insured  contemplated  a  divorce 
from  his  then  wife,  and  in  purchasing  a 
policy  of  insurance  was  intending  to  make 
provision  for  another  wife. 

Yefc  it  seems  clear,  if  the  policy  be  con- 
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strued  as  designating  the  appellant  as  the 
beneficiary,  that  the  words,  "or  her  legal 
representatives,'*  must  also  mean  the  legal 
representatives  of  the  appellant.  It  also 
seems  improbable  that  the  insured  could 
have  contemplated  a  benefit  to  one  succeed- 
ing his  then  wife,  at  the  time  of  securing 
the  contract  of  insurance;  much  less  then 
that  he  contemplated  a  possible  benefit  to 
the  second  wife's  heirs  or  legal  representa- 
tives. 

In  17  Am.  &  Eng.  Enc.  Law,  2d  cd.  21, 
23,  it  is  said:  "In  interpreting  a  writing, 
the  court,  in  order  to  determine  its  mean- 
ing, will  consider  all  the  facts  and  circum- 
stances attending  its  execution.  Among  the 
circumstances  so  considered,  are  the  rela- 
tions of  the  parties,  the  nature  and  situa- 
tion of  the  subject-matter,  and  the  apparent 
purpose  of  making  the  instrument  or  con- 
tract in  question.  .  .  .  It  is  but  another 
statement  of  the  same  rule  to  say,  as  is 
frequently  done,  that  the  court  will,  if  nec- 
essary, put  itself  in  the  place  of  the  parties 
and  read  the  instrument  in  the  light  of  the 
circumstances  surrounding  them  at  the 
time  it  was  made,  and  of  the  objects  which 
thev  evidently  had  in  view." 

This  is  a  well-recognized  rule.  Viewing 
the  situation  as  of  the  time  the  policy  was 
written,  we  conclude  that  the  object  of  the 
insured  was  to  protect  his  then  wife,  if  she 
should  survive  him,  his  children  by  her,  if 
any  they  had  or  might  have.  There  is  noth- 
ing to  indicate  that  he  contemplated  a  di- 
vorce from  his  then  wife,  which  occurred 
seven  years  thereafter,  or  that  he  was  con- 
templating any  protection  to  anyone  who 
might  thereafter  become  his  wife  and  main- 
tain that  relation  at  the  uncertain  time  of 
his  death. 

The  appellant  cites  the  case  of  Missouri 
Talley  L.  Ins.  Co.  v.  Sturges,  18  Kan.  93, 
26  Am.  Rep.  761.  In  that  case  Sturges 
was  the  assignee  of  a  policy  of  insurance  on 
the  life  of  a  man  in  the  continuance  of 
which  he  had  no  interest  whatever,  and  a 
benefit  to  him  was  not  at  all  contemplated 
by  the  insured  or  the  company  at  the  time 
of  the  issuance  of  the  policy. 

The  case  of  Hatch  v.  Hatch,  35  Tex.  Civ. 
App.  373,  80  S.  W.  411,  is  more  closely  an- 
alogous to  this  case;  but  in  that  case  the 
wife  was  not  named  in  the  policy  when  it 
was  procured.  The  intention  of  the  insured 
to  benefit  her  thereby  seems  to  be  negatived, 
inasmuch  as  some  other  person  was  made 
the  beneficiary,  and  the  wife  procured  the 
policy  by  assignment,  and  she  thereafter 
obtained  a  divorce  from  her  husband,  the 
insured. 

The  citation  from  3  American  &  English 
Encyclopedia  of  Law,  2d  ed.  943,  relates 
only  to  mutual  benefit  certificates.  The  in- 
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strument  in  this  case  is  designated  as  a 
policy,  and  not  as  a  certificate,  and  has 
more  resemblance  to  an  old  line  policy  of 
insurance  than  to  a  mutual  benefit  certi- 
ficate. At  any  rate,  under  the  authorities, 
the  question  of  appellee's  right  to  receive 
the  benefit  depends  largely  on  whether  her 
rights  vested  at  the  time  of  the  issuance  of 
the  policy,  or  could  only  vest  upon  the 
death  of  the  insured.  In  support  of  the 
contention  of  the  appellant,  several  fra- 
ternal insurance  cases  are  cited,  among 
which  are  Order  of  R.  Conductors  v.  Koster, 
55  Mo.  App.  186,  and  Tyler  v.  Odd  Fellows' 
Mut.  Relief  Asso.  145  Mass.  134,  13  N.  E. 
360.  In  this  class  of  cases  it  seems  to  be 
the  general  rule  that  no  interest  vests  in 
the  beneficiary  until  the  death  of  the  in- 
sured; while  in  the  old  line  insurance  cases 
the  interest  of  the  beneficiary  is  said  to 
vest  at  the  time  of  the  execution  of  the 
policy.  ' 

The  provisions  of  this  policy  are  more 
like  the  provisions  of  old  line  life  insurance 
policies  than  fraternal  certificates.  In  this 
class  of  insurance  policies  we  believe  it  is 
generally  held  that,  when  a  married  woman 
is  named  as  a  beneficiary  in  a  policy  of 
insurance  on  the  life  of  her  husband,  she 
is  entitled  to  the  proceeds  of  the  policy  not- 
withstanding a  divorce  has  been  obtained 
by  her  before  his  death.  Overhiser  v.  Over- 
hiser,  14  Colo.  App.  1,  59  Pac.  75;  Pruden- 
tial Ins.  Co.  V.  Morris  —  N.  J.  Eq.  — ,  70 
Atl.  924;  Overhiser  v.  Overhiser,  (Over- 
hiser V.  Mutual  L.  Ins.  Co.)  63  Ohio  St.  77, 
50  L.R.A.  552,  81  Am.  St.  Rep.  612,  57  N. 
E.  965;  Overbeck  v.  Overbeck,  165  Pa.  5, 
25  Atl.  646;  White  v.  Brotherhood  of  Amer- 
ican Yeomen,  124  Iowa,  293,  66  L.R.A.  164, 
104  Am.  St.  Rep.  323,  99  N.  W.  1071,  2 
Ann.  Cas.  350:  Krown  v.  Ancient  Order,  U. 
W.  208  Pa.  101,  57  Atl.  176;  Courtois  v. 
Grand  Lodge,  A.  O.  U.  W.  135  Cal.  562,  87 
Am.  St.  Rep.  137,  67  Pac.  970;  Wallace  v. 
Mutual  Ben.  L.  Ins.  Co.  97  Minn.  27,  3 
L.R.A.(N.S.)   478,  106  N.  W.  84. 

The  judgment  is  affirmed. 

A  petition  for  rehearing  having  been 
granted.  Smith,  J.,  on  July  7,  1914,  hand- 
ed down  the  folloAving  additional  opinion 
(93  Kan.  193,  144  Pac.  267)  : 

The  former  opinion  in  this  case  is  found 
in  91  Kan.  220,  ante,  137  Pac.  793.  On  the 
reargument  the  appellant  vigorously  ob- 
jects to  the  following  statements  in  the 
original   opinion : 

"The    instrument    in   this    ca^je 
has  more  resemblance  to  an  old  line  policy 
of  insurance  than  to  a  mutual  benefit  cer- 
tificate. 

"While  in  the  old  line  insurance  cases 
the   interest  of  the  beneficiary  is   said   to 
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▼est  at  the  time  of  the  execution  of  the 
policy. 

"The  proTisions  of  this  policy  are  more 
like  the  provisions  of  old  line  life  insurance 
policies  than  fraternal  certificates." 

It  is  also  contended  that  the  case  of  John- 
son V.  Grand  Lodge,  A.  O.  U.  W.  91  Kan. 
314,  50  L.R.A.(NJS.)  461,  137  Pac.  1190,  is 
controlling  in  this  case.  In  that  case  tho 
policj'  or  certificate  was  issued  by  a  "fra- 
ternal beneficiary  association,"  defined  by 
§  4303  of  the  General  Statutes  of  1909  as 
follows:  "A  fraternal  beneficiary  associa- 
tion is  hereby  declared  to  be  such  a  cor- 
poration, society  or  voluntary  association 
of  individuals,  formed  or  organized  into  a 
lodge  system  with  ritualistic  form  of  work, 
or  composed  of  members  of  an  order  or 
society  having  a  lodge  system  with  a  rit- 
ualistic form  of  work,  or  of  such  members, 
their  wives,  widows,  or  daughters,  as  shall 
make  provision  for  the  payment  of  benefits 
in  case  of  death,  sickness,  or  temporary  or 
permanent  disability,  and  shall  be  carried 
on  for  the  sole  benefit  of  its  members  and 
their  beneficiaries,  and  not  for  profit." 

The  distinction  between  the  two  policies 
is  fairly  made  in  the  Johnson  Case,  supra, 
as  follows:  "The  right  of  a  divorced  wife 
to  recover  upon  a  policy  of  insurance  nam- 
ing her  as  the  beneficiary"  is  upheld  in  the 
case  of  Filley  v.  Illinois  L.  Ins.  Co.,  "the 
distinction  between  that  case  and  this  rest- 
ing wholly  upon  the  statute  .  .  .  which 
controls  in  the  case  of  beneficiary  associa- 
tions, and  which  has  no  force  or  effect  upon 
ordinary  life  insurance   policies." 

Practically  the  only  difference  between 
the  policy  in  question  and  the  ordinary  life 
insurance  policy  is  that  the  Kansas  Mutual 
Life  Association,  which  issued  the  policy, 
derived  the  money  to  meet  its  debt  demands 
by  what  is  denominated  "annual  dues"  of 
$4,  which  the  holder  of  each  policy  agreed 
to  pay  to  the  association  on  the  1st  of  Jan- 
uary of  each  year,  and  an  admission  fee  of 
$16,  instead  of  collecting  annual  premiums. 
The  association  agreed  to  pay  on  policies 
only  the  gross  amount  collected  for  so- 
called  dues,  less  10  cents  for  collection,  and 
retained  to  itself  as  profits  any  excess  over 
the  amount  of  the  insurance  which  might 
be  collected  from  the  policy  holders.  The 
policy  in  question  was  issued  in  1883,  and 
there  seems  to  have  been  no  statute  of  the 
state  at  that  time  authorizing  or  defining 
fraternal  beneficiary  associations. 

The  defendant  is  an  old  line  life  insur- 
ance company  organized  for  profit,  as  was 
also  the  Kansas  Mutual  Life  Association 
organized  for  profit,  but  not  to  the  policy 
holders  or  members  of  the  association. 

It  appears  by  the  exhibit  attached  to  the 
policy  that  the  Illinois  Life  Insurance 
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Company  presented  a  proposition  to  the 
trust-ees  of  the  Kansas  Mutual  Life  Associ- 
ation to  assume  and  reinsure  the  policies  of 
the  Kansas  company,  and  that  such  propo- 
sition was  duly  accepted  by  unanimous  vote 
of  the  policy  holders,  and  the  Illinois  com- 
pany was  subrogated  to  all  the  rights,  li- 
abilities, and  obligations  of  the  Kansas 
company  on  the  policy  in  question,  and 
agreed  to  assume  and  carry  out  the  provi- 
sions of  the  policy  as  in  such  proposition 
provided.  It  thereby  appears  that  the  Illi- 
nois company  acquired  the  rights  of  the 
Kansas  company  as  well  as  its  liabilities. 
The  policy  holders,  of  course,  could  not 
transfer  the  rights  of  the  company,  so  it  is 
apparent  that  there  was  a  tripartite  agree- 
ment, the  consideration  for  which  does  not 
appear,  nor  whether  the  Kansas  company 
received  a  profit  in  the  transfer. 

It  is  a  general  rule  that  one  may  take 
out  a  policy  on  his  own  life  for  the  benefit 
of  any  person  he  may  choose  to  designate, 
in  the  absence  of  a  statute  or  of  a  pro- 
vision in  the  constitution  or  by-laws  of  fra- 
ternal association  to  the  contrary,  and 
statutory  provisions  of  this  character  are 
held  prospective,  and  not  retrospective,  in 
their  operation.  1  Cooley,  Briefs  on  Ins.  pp. 
796-798. 

Any  provision  of  our  statute  subsequent 
to  the  issuance  of  the  policy  is  therefore 
not  applicable  to  this  case.  United  States 
V.  American  Sugar  Ref.  Co.  202  U.  S.  563, 
50  L.  ed.  1149,  26  Sup.  Ct.  Rep.  717;  Win- 
free  V.  Northern  P.  R.  Co.  227  U.  S.  296, 
57  L.  ed.  518,  33  Sup.  Ct.  Rep.  273;  Union 
P.  R.  Co.  V.  Laramie  Stockyards  Co.  231  U. 
S.  190,  58  L.  ed.  179,  34  Sup.  Ct.  Rep.  101. 

The  fact  that  the  Kansas  company  col- 
lected annual  dues  instead  of  premiums 
did  not  make  it  a  beneficiary  society.  State 
V.  Moore,  38  Ohio  St.  7. 

An  "old  line  life  insurance  company"  is 
generally  a  corporation  which  insures  any 
applicant  who  passes  the  medical  examina- 
tion and  otherwise  can  meet  the  rules  of 
the  company,  and  the  insured  does  not 
thereby  become  a  member  of  the  company. 
Yet,  as  in  this  case,  the  consent  of  the  poli- 
cy holder  would  be  necessary  to  substitute 
another  corporation  in  place  of  the  insurer, 
and  to  relieve  the  insurer  from  liability. 
On  the  other  hand,  the  individual  member 
of  a  strictly  mutual  life  insurance  associa- 
tion or  fraternal  benefit  association  is  at 
once  an  insurer  as  to  his  fellow  members, 
and,  in  turn,  is  insured  by  them.  None 
but  members  of  the  association  are  insured. 
The  Kansas  Mutual  Life  Association  was 
not  such  an  association.  We  adhere  to  the 
statement  in  the  former  opinion  that  "the 
provisions  of  this  policy  are  more  like  the 
provisions   of  old   line  life  insurance  poll* 


136 


KANSAS  SUPREME  COURT. 


cies  than  fraternal  certificates."  91  Kan. 
225. 

It  is  contended  that  Fannie  £.  Filley  had 
no  vested  interest  in  the  policy  of  insurance 
for  the  reason  that,  if  the  insured  lived  to 
the  age  of  sixty-four  years,  he  had  the  op- 
tion of  receiving  the  cash  benefit  of  the 
policy  to  himself,  and  thus  devesting  any 
interest  of  Fannie  E.  Filley  therein.  This 
constituted  a  condition  subsequent,  and  not 
a  condition  precedent.  The  general  rule 
seems  to  be  that  the  person  designated  as 
the  beneficiary  in  a  life  insurance  policy 
is  entitled  to  the  benefit,  and  neither  the 
insured  nor  the  insurer  can  change  it  to  the 
detriment  of  the  beneficiary.  Van  Bibber 
V.  Van  Bibber,  82  Ky.  350. 

We  think  the  right  to  the  benefit  provided 
in  this  policy  vested  immediately  in  Fannie 
E.  Filley,  subject  only  to  the  right  of  the 
insured  as  provided  therein.  Her  right 
was  subject  to  a  defeasance,  but  was  a  sub- 
stantial vested  right  until  the  defeasance 
should  occur,  and  it  never  did  occur.  The 
insured  could  defeat  the  beneficiary's  rights 
under  the  policy  only  as  provided  therein. 
Continental  L.  Ins.  Co.  v.  Palmer,  42  Conn. 
60,  19  Am.  Rep.  530;  Voss  v.  Connecticut 
Mut.  L.  Ins.  Co.  119  Mich.  161,  44  L.R.A. 
089,  77  N.  W.  697. 

On  reconsideration  we  are  assured  of  the 
correctness  of  the  former  decision,  and  it 
is  adhered  to. 

The  judgment  is  reaffirmed. 

A  second  petition  for  rehearing  having 
been  filed.  West,  J.,  on  November  14,  1914, 
handed  down  the  following  response: 

In  view  of  the  literature  on  file  in  this 
case,  especially  the  somewhat  emphatic  pe- 
tition for  a  second  rehearing,  it  has  been 
determined  to  re-examine  the  questions 
presented  by  the  record,  and  the  writer  has 
been  assigned  the  task  of  formulating  the 
result. 

It  is  mutually  conceded  and  asserted  that 
an  ordinary  old  line  policy  ve&ts  a  personal 
interest  in  the  beneficiary;  hence  no  au- 
thorities need  be  cited  in  support  of  that 
proposition.  Of  course,  such  vested  inter- 
est arises  from  the  contract,  and  the  corol- 
lary follows  that  the  obligations  of  such 
contract  cannot  be  impaired  by  subsequent 
legislation  or  by  the  unauthorized  act  of 
the  insured. 

It  must  also  be  conceded  that  the  certi- 
ficate of  an  ordinarv  mutual  benefit  socie- 
ty  is  subject  to  whatever  changes  are  per- 
mitted by  its  charter  or  by-laws  or  by 
statutes  existing  when  the  certificate  is  is- 
sued. 

Both  parties  have  argued  the  case  on  the 
theory  that  the  right  of  Fannie  E.  Filley 
depends  largely  on  the  question  whether  the 
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character  of  the  company  and  the  terms 
of  its  policy  require  the  application  of  the 
old  line  rule  or  the  benefit  society  rule,  and 
it  is  vehemently  asserted  that  the  policy  in 
question  can  by  no  logical  possibility  be 
deemed  old  line  in  nature  or  by  resemblance. 

All  we  have  to  enlighten  us  on  this  point 
is  the  policy  itself  and  the  statute  in  force 
when  it  was  issued ;  neither  the  charter  nor 
the  by-laws,  if  any,  being  in  evidence.  The 
act  of  1898  as  amended  in  1899  (Gen.  Stat. 
1909,  §  4303)  cannot  apply  for  the  reason 
already  indicated.  Whether  a  policy  or 
certificate  be  issued  by  an  old  line  or  by  a 
mutual  benefit  company,  the  question  of  a 
vested  interest  thereby  passing  must  be  de- 
termined, not  by  the  name  of  the  company, 
nor  even  by  its  general  character,  but  by 
the  nature  of  the  contract,  which  must  be 
held  to  include  tlie  statutes  in  existence  ap- 
plicable thereto,  the  same  as  if  written  in, 
and  all  the  by-laws  and  regulations  by 
which  those  who  deal  with  the  company  are 
bound.  Block  v.  Valley  Mut.  Ins.  Asso.  52 
Ark.  201,  20  Am.  St.  "^ Rep.  167,  12  S.  W. 
477;  United  States  Casualty  Co.  v.  Kacer, 
169  Mo.  301,  58  L.R.A.  430,  92  Am.  St.  Rep. 
641,  69  S.  W.  370.  When  this  policy  was 
issued  in  1883,  the  general  insurance  act  of 
1871  as  amended  was  then  in  force.  Gen. 
Stat.  1889,  §§  3316  et  seq.  Section  3402 
provided  that  the  act  should  not  apply  to 
life  insurance  companies  organized  on  the 
co-operative  plan,  which  provision  was  held 
to  apply  to  the  Bankers'  &.  Merchants  Bene- 
fit Association  in  State  v.  Bankers'  &  M. 
Mut.  Ben.  Asso.  23  Kan.  499.  In  State  v. 
Vigilant  Ins.  Co.  30  Kan.  585,  2  Pac.  840, 
842,  it  was  held  that  the  Vigilant  Insurance 
Company,  though  formed  to  afford  mutual 
protection  and  indemnity  to  its  members  in 
case  of  loss  by  death  and  theft  of  certain 
private  personal  property,  was  an  insurance 
company,  and  as  such  covered  by  the  insur- 
ance law;  but  it  was  said:  ''As  to  life  in- 
surance companies  organized  on  the  co-op- 
erative plan,  they  are  expressly  exempted 
from  the  provisions  of  that  act."     p.  588. 

Ordinary  life  insurance  companies  were 
prohibited  from  doing  business  unless  upon 
an  actual  capital  of  at  least  $100,000.  We 
find  no  other  statute  tlien  in  force  directly 
affecting  th^  policy  or  the  question  in- 
volved. Being  relegated  therefore  to  the 
policy  itself,  we  observe  that  it  recites  that, 
in  consideration  of  the  representations  and 
agreements  made  in  the  application,  the 
payment  of  an  admission  fee  of  $16,  the 
payment  of  a  sum  not  exceeding  $4,  annu- 
ally on  the  1st  day  of  January,  and  the 
prompt  payment  of  such  benefit  assessment 
as  may  legally  be  levied  by  the  directors, 
the  association  issues  such  policy  to  Clar- 
ence  E.    Filley,    with    certain    agreements. 
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One  of  these  agreements  is  that  on  substan- 
"tia.!    proof  of  his  death  the  association  will 
pcty    to  his  wife,  Fannie  £.  Filley,  or  her 
legpal    representatives,   the  net  procetnis  of 
one  full  assessment,  less  the  10  cents  cost  of 
collection,  at  schedule  rates,  upon  all  mem- 
"bers    of  good  standing  at  the  date  of  his 
deatli   until   such   assessment   shall   exceed 
$1,500.     Then  the  assessment  shall  be  for 
an     amount    in    pr  ^>ortion    to    the    policy 
lield   by  each,  not  exceeding  schedule  rates, 
and.     to  an   amount  not  to  exceed   $3,000. 
Further,   that,  should  the  insured   live  to 
-tlie  age  of  sixty-four  years  and  then  choose 
-to     surrender    the    policy,    the    association 
-would  pay  to  him  the  amount  he  had  paid 
into   the  treasury  on  account  of  death  and 
expectation  assessments,  less  the  10  cents 
cost   of  collection,  with  4  per  cent  interest, 
"provided  that  no  assessments  for  the  pur- 
pose  of  paying  this  expectation  indemnity 
shall  exceed  the  regular  death  assessment, 
and  provided  further,  that  in  no  case  shall 
tlie  payment  upon  this  policy  exceed  $3,000, 
and   it  is  further  agreed  by  the  association 
that    all   moneys    collected    by    assessment 
aforesaid  (less  the  cost  of  collection)  shall 
be     applied    to    the    adjustment    of    those 
elaims  only." 

Among  the  special  conditions  named  in 
the  policy  is  the  following:  "The  associa- 
tion may  classify  its  membership  for  the 
purpose  of  assessments  when  it  shall  appear 
expedient,  in  which  case  members  shall 
only  be  assessed  to  pay  benefits  in  their 
own  class." 

The  schedule  rates  already  referred  to, 
on  which  assessments  were  to  be  based,  are 
expressly  named  and  classified  according  to 
age. 

The    provision    permitting    the    assured, 
after  reaching  the  age  of  sixty-four  years, 
to  surrender  and  settle  for  cash,  we  regard 
as  a  condition  subsequent.     The  policy  as- 
sured the  payment  to  the  beneficiary,  con- 
ditioned of  course  on  the  payment  by  the 
insured  of  all  the  assessments  and  demands. 
Should   the   insured   live   to   be   sixty-four 
and  then  choose  to  surrender  the  policy  and 
take  the  cash  proceeds  instead  of  allowing 
the  insurance  to  continue,  he  could  do  so; 
the  double   contingency,    his    age    and    his 
choice,  having  been  reached,  and  thus  the 
subsequent  condition  having  been  met.     2 
Words  &  Phrases,  1401. 

Section  76  of  the  act  of  1871  (Gen.  Stat. 
ia89,  §  3400;  Gen.  Stat.  1909,  §  4144)  pro- 
vides that  in  case  anv  life  insurance  com- 
pany  organized  under  the  laws  of  this  state 
issues  any  policy  of  insurance  upon  the 
life  of  any  person  or  persons  for  another's 
henefit,  and  such  beneficiary  dies  during 
the  lifetime  of  the  person  or  persons  whose 
life  or  lives  are  assured,  it  shall  be  lawful 
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for  such  company  to  receive  from  the  as- 
sured an  affidavit  setting  forth  the  facts  in 
the  case;  and,  if  it  shall  appear  from  such 
affidavit  that  the  affiants  have  paid  the  an- 
nual premium,  and  intended  thereby  to  in- 
sure for  the  benefit  of  the  person  named  in 
the  policy  as  beneficiary,  that  such  policy 
has  not  been  assigned  or  transferred,  and 
nominates   or  appoints  some  other   benefi- 
ciary, "it  shall  then  be  the  duty  of  said 
insurance  company  to  take  up  and  cancel 
said  policies,  at  the  request  of  said  assured, 
and  issue  in  like  terms  another  policy  or 
policies  upon  the  life  or  lives  of  said  in- 
sured for  the  benefit  of  the  beneficiary  in 
said  affidavit  nominated/'    Gen.  Stat.  1909, 
§  4144.     Of  course,  this  does  not  in  terms 
cover   the   present   situation,   for  here  the 
insured  instead  of  the  beneficiary  died  first. 
But  the  principle  involved  is  analogous  to 
the  one  under   consideration  touching   the 
right  to  change  beneficiaries.     This  section 
was  thoroughly  considered  in  Olmstead  v. 
Masonic  Mut.  Ben.  Soc.  37  Kan.  93,  14  Pac. 
449.     In  that  case  a  Kansas   co-operative 
society,  organized  to  give  financial  aid  and 
benefit  to  the  widows,  orphans,  and  depend- 
ents of  deceased  members,  issued  a  certifi- 
cate  to   David    D.    Olmstead    in    1874,    bv 
which  his  beneficiaries  were  to  be  entitled 
at  his  death  to  a  sum  not  exceeding  $2,000, 
if  certain  rules  and  agreements  were  com- 
plied   with;    the   express   agreement   being 
that  the  benefit  should  be  paid  to  Jennett 
Olmstead,  his  wife,  or  her  legal  representa- 
tives.    In  August,   1884,  the  insured  died. 
Shortly  before  he  had  made  a  will  by  which 
he   attempted   to   bequeath    the   benefit   in 
question  to  his  children,  and  to  the  execu- 
tor for  the  payment  of  certain  debts  and 
items  of  expense.    During  his  life  Mr.  Olm- 
stead retained  possession  of  the  certificate 
and  kept  the  fees  and  assessments  paid.    No 
affidavit  was  filed  and  no  other  certificate 
was  issued  to  take  tlie  place  of  the  original. 
The     executor     sued,     and     the     company 
brought  the  money  into  court   and  asked 
that  the  legal  representatives  and  heirs  of 
Jennett  Ohnstead  be  made  parties.    It  was 
held  that  the  plaintiff   could  not  recover. 
It  was   said    (p.    96)    that,   however   "v^^^^ 
founded    the    distinction    may    be    bet'^veen 
old  line  and  benefit  companies  and  polici^®' 
the  beneficiary  can  only  be  changed  and  tV»e 
benefit  transferred  to  another  in  the  matii^*^^ 
prescribed  by  the  mlea  and  the  repjulatio^*' 
of  the  society,  and  in  accordance  with   tn^ 
terms  of  the  contract. 

"The    contract    in    this    case    speciflcO'*'^ 
provided  that  the  benefit  should  be  pai«l   * 
the  wife  of  the  member,  or  to  her  legal  ^^?^ 
resentatives.      The    addition   of   the  ^^^*V 
'legal  representatives'  clearly  imports  *^^^ 
in  case  of  her  death,  the  benefit  should    ^ 
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paid  to  her  heirs  or  next  of  kin  who  fall 
within  the  classes  mentioned  in  the  charter 
to  whom  aid  may  be  given.  Thus,  the  con* 
tract  fixed  and  limited  the  persons  who 
might  receive  the  benefit.  .  .  .  No  pro- 
vision was  made  in  the  certificate  of  mem- 
bership for  a  change  in  the  beneficiary,  and 
the  record  does  not  show  what  rules,  if  any, 
the  society  had  made  respecting  such 
change."  37  Kan.  96. 

It  was  further  held  that,  the  statute  hav- 
ing provided  one  way  to  change  the  benefi- 
ciary, no  other  was  intended,  and  that  the 
insured  had  no  interest  in  the  benefit  aris- 
ing from  his  membership;  that  it  could  in 
no  event  become  a  part  of  his  estate;  hence 
he  could  not  bequeath  it.  This  decision 
has  been  referred  to  with  approval  in 
Kemper  v.  Modern  Woodmen,  70  Kan.  119, 
78  Pac.  452;  Pilcher  v.  Puckett  (Modern 
Woodmen  v.  Puckett),  77  Kan.  284,  17 
L.R.A.(N.S.)  1083,  94  Pac.  132;  Boise  v. 
Shepard,  78  Kan.  308,  96  Pac.  485;  Modern 
Woodmen  v.  Comeaux,  79  Kan..  493,  25 
L.R.A.(N.S.)  814,  101  Pac.  1,  17  Ann.  Cas. 
865;  and  cited  in  Hunt  v.  Remsberg,  83 
Kan.  665,  32  L.R.A.(N.S.)  246,  112  Pac. 
690,  21  Ann.  Cas.  1267.  The  same  rea- 
soning must  apply  here.  There  is  nothing 
in  the  statute  or  policy,  and  nothing  shown 
in  any  charter  or  by-laws,  authorizing  the 
insured  to  change  the  beneficiary  or  to 
transfer  the  benefit,  in  which  he  had  no 
interest  and  which  could  not  become  a  part 
of  his  estate  save  upon  condition  subse- 
quent, as  already  shown.  Although  he  was 
a  member  of  the  association,  which  at  the 
time  issued  policies  to  none  but  members, 
still  the  policy  evidenced  the  contract  be- 
tween tiie  association  and  him,  made  for  the 
benefit  of  another  on  sufficient  considera- 
tion, and  no  authority  appears  by  which 
the  member  could  change  the  terms  or  im- 
pair the  obligation  of  such  contract. 

But  it  is  contended  tliat  the  subsequent 
divorce  destroyed  the  status  of  wife,  and 
that  the  remarriage  of  the  insured  brought 
about  a  relationship  and  condition  demand- 
ing a  change  of  beneficiary  from  the  first  to 
the  second  wife,  and  that  it  was  the  woman 
who  should  be  his  wife  at  death  that  he 
really  intended  as  the  beneficiary.  It  is 
remarkable  that  Mr.  Filley  continued  to 
pay  all  sums  required  by  the  terms  of  the 
policy  after  the  divorce,  after  the  remar- 
riage up  to  his  death,  with  no  attempt  to 
change  the  policy  or  the  beneficiary.  It 
would  seem  a  natural  inference  that  he 
made  no  such  attempt  because  he  had  no 
desire  to,  or  else  because  he  knew  he  could 
not  succeed.  It  would  appear  from  certain 
statements  in  the  briefs  that  he  adjusted 
certain  financial  matters  with  his  first  wife, 
and  yet  we  hear  no  suggestion  that  such 
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adjustment  included  the  beneficial  interest 
under  this  policy.  Not  only  do  we  think 
reason  and  the  weight  of  authority  favor 
the  theory  that  when  he  took  out  the  policy 
he  contemplated  no  divorce  or  remarriage, 
but  that  at  all  events  he  entered  into  a  con- 
tract which  left  him  without  power  to  change 
the  beneficiarv.  Indeed,  there  is  no  evi- 
dence  that  he  ever  dreamed  of  the  benefit 
going  other  than  as  provided  in  the  policy. 

It  must  be  presumed  that  the  divorce  was 
obtained  legally,  and  a  legal  proceeding 
cannot  be  deemed  to  abrogate  an  existing 
contract  in  nowise  involved  in  such  proceed- 
ing. The  rights  of  the  company,  the  insured, 
and  the  beneficiary  became  fix^  upon  the 
issuance  of  the  policy,  and  they  cannot  be 
held  to  have  become  impaired  by  orderly 
litigation  occurring  afterwards  over  other 
matters. 

The  language  of  the  policy,  "his  wife, 
Fannie  E.  Filley,"  is  plain  enough  without 
resort  to  technical  rules  of  grammar.  We 
do  not  think  the  average  man  could  err  in 
understanding  its  meaning,  and  we  are  con- 
tent with  the  clearness  thus  apparent  on 
the  face  of  the  instrument. 

The  indorsement  on  the  outside  of  the 
policy,  "Clarence  E.  Filley  in  favor  of  his 
wife,"  is  not  sufiiciently  significant  of  the 
real  contract  inside  to  control  or  modify 
the  terms  thereof. 

But  it  is  insisted  that,  when  the  original 
beneficiary  ceased  to  be  the  wife,  the  condi- 
tion subsequent  contained  in  the  policy  by 
which  the  insured  could,  at  sixty-four,  sur- 
render and  receive  his  payments  with  in- 
terest, rendered  it  to  her  interest  to  hasten 
his  departure,  and  therefore  placed  matters^ 
in  an  unlawful  condition ;  it  appearing  that 
Fannie  E.  Filley  makes  no  claim  here  on 
account  of  the  decree  of  divorce.  Counsel 
correctly  argue  that  a  divorce  ends  the  re- 
lation of  husband  and  wife,  and  this  is  fol- 
lowed by  the  suggestion  that  it  would  be 
against  public  policy  to  allow  one  to  be  a 
beneficiary  in  a  policy  of  insurance  upon 
the  life  of  the  other.  The  case  of  Hatch 
v.  Hatch,  35  Tex.  Civ.  App.  373,  80  S.  W. 
411,  is  in  some  respects  similar  to  the  one 
at  bar,  and  the  decision  to  quite  a  degree 
supports  counsel's  contention.  Riley  v.  Ri- 
ley, 75  Wis.  464,  44  N.  W.  112,  was  decided 
chiefly  on  the  effects  of  the  by-laws.  Order 
of  R.  Conductors  v.  Koster,  55  Mo.  App. 
186,  holds  that  a  benefit  certificate  speaks 
with  reference  to  the  conditions  existing  at 
the  death  of  the  member,  and  that  when 
the  by-laws  require  the  beneficiary  to  have 
an  insurable  interest,  and  the  certificQ^te 
designates  the  beneficiary  mainly  by  the  re- 
lationship of  wife,  her  rights  lapse.  This 
also  supports  the  theory  contended  for.  In 
Tyler    v.    Odd    Fellows'   Mut.    Relief    Asso. 
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145  MasB.  134,  13  N.  E.  360,  the  by-laws  re- 
quired the  beneficiaries  to  be  heirs  or  mem- 
bers of  the  decedent's  family,  and  it  was 
quite  naturally  held  that  a  divorced  wife 
was  neither.  In  Goldsmith  v.  Union  Mut. 
L  Ins.  Co.  18  Abb.  N.  C.  325,  41  Hun,  641, 
2  X.  Y.  S.  R.  610,  the  insured  sued  to  re- 
form a  policy  upon  his  life  "for  the  sole 
and  separate  use  and  benefit  of  his  wife, 
Lina  Goldsmith;  but  in  case  of  her  previ- 
ous death,  to  revert  to  the  insured"  (p. 
328),  and  it  was  held  that  the  agent  who 
acted  as  scrivener  or  amanuensis  for  the 
insured  did  not  word  the  policy  so  as  to  ex- 
press the  intention  of  the  latter  that  his 
wife  should  have  the  insurance  if  his  wife 
at  his  death.  The  court  also  thought  this 
the  real  effect  of  the  w^ords  used,  and  the 
matter  was  held  in  abeyance  until  the  find- 
ings could  be  produced  and  examined  to  sec 
if  they  would  support  a  judgment  in  fa- 
vor of  the  plaintiff. 

But  the  authorities  opposing  counsel's 
view  are  numerous  and  convincing  and  im- 
press us  as  much  more  in  accord  with  the 
right  and  reason  of  the  matter.  Among 
these  may  be  mentioned  Wallace  v.  Mutu- 
al Ben.  L.  Ins.  Co.  3  L.R.A.(N.S.)  478,  and 
note  (97  Minn.  27,  306  N.  W.  84) ;  note  in 
49  L.R.A.  749;  Overhiser  v.  Overhiser 
(Overhiser  v.  Mutual  L.  Ins.  Co.)  63  Ohio 
St.  77,  50  L.R.A.  553,  81  Am.  St.  Rep.  612, 
57  N.  E.  965;  White  v.  Brotherhood  of 
American  Yeomen,  124  Iowa,  293,  66  L.R.A. 
164,  104  Am.  St.  Rep.  323,  90  N.  W.  1071, 
2  Ann.  Cas.  350,  and  note  351;  McGrew  v. 
Mutual  L.  Ins.  Co.  132  Cal.  85,  84  Am.  St. 
Rep.  20,  64  Pac.  103;  Connecticut  Mut.  L. 
Ins.  Co.  V.  Schaefer,  94  U.  S.  467,  24  L.  ed. 
251;  Bacon,  Ben.  Soc.  §  253;   25  Cyc.  889. 

It  must  be  remembered  that  we  have  a 
case  in  which  there  appears  no  provision 
for  a  change  of  beneficiary,  and  no  desire 
to  make  a  change,  but  a  continuance  of  pay- 
ments after  the  divorce  the  same  as  before. 
The  decision  in  Missouri  Valley  L.  Ins.  Co. 
V.  Sturges,  18  Kan.  93,  26  Am.  Rep.  761,  is 
cited.  It  was  held  there  that  one,  to  take 
hy  purchase  or  assignment  an  insurance  on 
another's  life,  must  have  an  interest  in  such 
life.  Haynes  took  out  a  policy  on  his  own 
life  for  $2,000  and  afterwards  assigned  it 
to  Sturges,  who  had  no  interest  in  his  life. 
The  company  assented,  and  Sturges  contin- 
ued the  payment  of  the  premiums.  The 
court  said  the  contract  amounted  to  a  bet 
for  each  year  that  the  insured  would  not  live 
the  year  out,  but,  "where  such  contracts 
are  associated  with  beneficent  and  modifying 
circumstances  (as  many  insurance  contracts 
are  supposed  to  be)  making  them  beneficial 
to  society,  they  are  generally  upheld,  not- 
with.<jtanding  their  wagering  characteris- 
tics.*' 18  Kan.  95.  But  here  the  proceeds 
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of  the  policy  were  not  payable  to  Mr.  Filley, 
but  to  his  wife,  Fannie  E.  Filley,  and  the 
fact  that  she  had  been  his  wife  many  years 
and  had  borne  him  children  made  the  cir- 
cumstances quite  different  from  those  in 
the  Sturges  Case,  and  we  cannot  regard  the 
decision  as  either  applicable  or  controlling. 

Whatever  the  character  of  tlie  Illinois 
Life  Insurance  Company,  its  contract  at- 
tached to  the  policy  simply  subrogates  it  to 
the  rights,  liabilities,  and  obligations  of 
the  Kansas  Mutual  Company,  and  it  agrees 
to  assume  and  carry  out  the  provisions  of 
the  policy  as  provided  in  a  certain  propo- 
sition "to  assume  and  reinsure*  the  policies" 
of  that  company.  Having  paid  the. money 
into  the  court  for  the  benefit  of  the  claim- 
ant found  to  be  entitled  thereto,  it  is  not 
necessary  to  consider  further  the  nature  of 
the  Illinois  Life  Insurance  Company's  char- 
ter or  contract. 

For  the  reasons  hereinbefore  set  forth, 
the  result  of  the  twe  former  decisions  (91 
Kan.  220,  ante,  137  Pac,  793;  93  Kan.  193, 
ante,  144  Pac.  257)  must  stand.  What- 
ever may  be  found  in  either  of  them  incon- 
sistent herewith  may  be  regarded  as  ex- 
punged. 

The  motion  for  a  second  rehearing  is  de- 
nied. 

All  the  Justices  concur. 
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CHARLES  D.  SCOTT,  Appt., 

V. 

W.  H.  McINTYRE  COMPANY, 

CITY    NATIONAL    BANK    OF   AUBURN, 
INDIANA,   Interpleader. 

(93  Kan.  608,  144  Pac.  1002.) 

Bills  and  notes  —  draft  —  collection  — 
riiclit  to  proceeds. 

Where  a  draft,  with  a  bill  of  lading  at- 
tached, is  delivered  to  the  bank  in  whose 
favor  it  is  drawn,  which  forwards  it  to  a 
correspondent  for  collection,  and  gives  im- 
mediate credit  to  the  depositor,  the  pro- 
ceeds, while  in  the  hands  of  the  correspond- 
ent bank,  are  to  be  regarded  as  belonging 
to  the  payee  named  in  the  draft,  as  against 
a  creditor  of  the  depositor  who  attempts  to 
reach  them  by  garnishment,  after  the  ac- 
count, as  increased  by  the  deposit,  has  been 
overdrawn,    and    this   notwithstanding   the 

Headnote  by  Maj90N,  J. 


Note.  —  See  notes  to  Fayette  Nat.  Bank 
v.  Summers,  7  L.R.A.  (N.S.)  694,  and 
Plumas  County  Bank  v.  Bank  of  Rideout, 
S.  &  Co.  47  L.R.A.{N.S.)  662,  as  to  title 
to  paper  credited  to  depositor. 
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practice  of  the  first-named  bank  to  charge 
its  depositor  with  the  interest  on  such 
items  from  the  time  of  giving  credit  until 
the  proceeds  were  actually  received,  and  to 
charge  back  their  amount  in  the  event  of 
nonpayment,  and  notwithstanding  that  a 
serial  number  was  placed  on  said  draft  by 
the  original  bank  in  sending  it  out  for  col- 
lection, and  that  a  witness  testified  to  a 
general  practice  of  bankers  to  place  such 
numbers  upon  items  received  for  collection, 
but  not  upon  those  accepted  as  cash. 

(December  12,  1914.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  District  Court  for  Shawnee  County 
in  favor  of  interpleader  in  a  garnishment 
proceeding  to  reach  the  proceeds  of  a  draft 
in  satisfaction  of  a  debt  of  the  drawer. 
Affirmed. 

Tlie  facts  are  stated  in'  the  opinion. 

Mr.  £n^cnc  S.  Quinton,  for  appellant: 

The  draft  deposited  for  collection  and 
credited  to  the  depositor's  account  was  not 
the  property  of  the  bank. 

Morse,  Banks  &  Bkg.  p.  427;  Downey  v. 
National  Exch.  Bank,  52  Ind.  App.  672,  96 
N.  E.  403;  Armour  Packing  Co.  v.  Davis, 
118  N.  C.  548,  24  S.  E.  365;  Beal  v.  Somer- 
ville,  17  L.R.A.  291,  1  C.  C.  A.  598,  5  U. 
S,  App.  14,  50  Fed.  647;  Scott  v.  Ocean 
Bank,  23  N.  Y.  289;  Levi  v.  National  Bank, 
6  Dill.  104,  Fed.  Cas.  No.  8,289;  Alpine 
Cotton  Mills  v.  Weil,  129  N.  C.  452,  40 
S.  E.  218;  Armour  Packing  Co.  v.  Davis, 
118  N.  C.  548,  24  S.  E.  365;  Boykin  v.  Bank 
of  Fayetteville,  118  N.  C.  506,  24  S.  E. 
357 ;  Fayette  Nat.  Bank  v.  Summers,  105 
Va.  689,  7  L.R.A.(N.S.)  694,  54  S.  E.  862; 
National  Gold  Bank  &  T.  Co.  v.  McDonald, 
51  Cal.  64,  21  Am.  Rep.  697;  National 
Commercial  Bank  v.  Miller,  77  Ala.  168,  54 
Am.  Rep.  50. 

Messrs.  Robert  W.  Blair,  Charles  A. 
Magaw,  and  Thomas  M.  Li  Hard,  for  ap- 
pellee : 

Whether  the  money  in  the  hands  of  the 
Merchants  National  Bank  at  the  time  the 
garnishment  summons  was  served  on  it  be- 
longed to  Mclntyre  Company  or  to  the  City 
National  Bank  of  Auburn  is  a  question  of 
law   for   the   court. 

Kemp  V.  Chicago,  R.  I.  &  P.  R.  Co.  91 
Kan.  477,  138  Pac.  621. 

Possession  of  the  draft  and  bill  of  lading 
was  prima  facie  evidence  of  ownership. 

Mann  v.  Second  Nat,  Bank,  34  Kan.  746, 
10  Pac.  150;  O'Keeffe  v.  First  Nat.  Bank, 
49  Kan.  347,  33  Am.  St.  Rep.  370,  30  Pac. 
473;  Halsey  v.  Warden,  25  Kan.  128; 
Means  v.  Bank  of  Randall,  146  U.  S.  620- 
627,  36  L.  ed.  1107-1110,  13  Sup.  Ct.  Rep. 
186;  Dows  v.  National  Exch.  Bank,  91  U.  S. 
618,  23  L.  ed.  214;  Central  Mercantile  Co. ' 
L.R.A.1916D. 


V.  Oklahoma  State  Bank,  83  Kan.  504,  33 
L.R.A.(N.S.)  954,  112  Pac.  114;  Ladd  &  T. 
Bank  v.  Commercial  State  Bank,  64  Or.  486, 
40  L.R.A.(N.S.)  657,  130  Pac.  975;  Alex- 
ander Smith  &  Co.  V.  First  Nat.  Bank,  140 
Ga.  266,  78  S.  E.  1071;  National  Bank  v. 
Everett,  136  Ga.  372,  71  S.  E.  660. 

Mr.  B.  F.  Scandrett  also  for  appellee. 

Mason,  J.,  delivered  the  opinion  of  the 
court: 

On  November  17,  1911,  the  W.  H.  Mc- 
lntyre Company  drew  a  draft  for  $3,412.50 
upon  Charles  D.  Scott,  of  Topeka,  payable 
to  the  Citv  National  Bank  of  Auburn,  In- 
diana,  and  delivered  it  to  the  bank,  with 
a  bill  of  lading  attached,  llie  bank  sent 
the  draft  to  a  Topeka  bank  for  collection. 
Scott  paid  the  draft  November  27th,  and  on 
the  same  day  brought  an  action  against 
the  Mclntyre  Company  for  $1,955,  garnish- 
ing the  Topeka  bank,  which  filed  an  answer 
setting  out  the  facts,  and  stating  that  it 
held  the  proceeds  of  the  draft  subject  to 
the  order  of  the  court.  Service  by  publica- 
tion was  made  upon  the  defendant,  which 
made  no  appearance,  and  judgment  was 
taken  against  it.  The  Auburn  bank  inter- 
pleaded, claiming  to  be  the  owner  of  the 
money  in  the  hands  of  the  Topeka  bank, 
which  was  paid  into  court  to  await  the  re- 
sult of  the  litigation.  The  plaintiff  filed 
a  denial  of  the  allegations  of  the  interplea, 
and  a  jury  was  Impaneled  to  try  the  issue. 
Evidence  was  taken,  and  the  court  directed 
a  verdict  for  the  interpleader,  upon  which 
judgment  was  rendered.  The  plaintiff  ap- 
peals. 

The  evidence  as  to  the  transactions  be- 
tween the  Mclntyre  Company  and  the  Au- 
burn bank  was  in  the  form  of  depositions. 
It  was  uncontradicted,  and  must  be  deemed 
to  have  established  these  facts:  The  draft 
was  delivered  to  the  bank  by  the  company 
in  the  usual  course  of  business,  and,  in 
accordance  with  custom,  credit  was  at  once 
given  to  the  company  on  the  books  of  the 
bank  and  in  the  pass  book  of  the  company, 
whose  account  was  at  the  time  overdrawn 
in  the  sum  of  $2,070.44.  Five  days  later  it 
was  again  overdrawn.  The  practice  was  for 
the  bank  to  accept  such  drafts,  send  them 
out  for  collection,  credit  the  company  at 
once  with  their  face,  and,  when  the  re- 
turns were  received,  charge  the  company 
with  interest  to  that  time;  the  understand- 
ing being  that,  if  payment  should  be  refused 
in  any  instance  the  amount  of  the  item 
should   be   charged   back   to  the  depositor. 

Various  assignments  of  error  are  made, 
but  the  case  turns  upon  the  question  whcth- 
er  the  title  to  the  draft  and  its  proceeds 
at  the  time  of  the  garnishment  was  in  the 
Auburn  bank,  or  in  the  Mclntyre  Company; 
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whether  the  bank  took  the  draft  as  a  pur- 
chaser, or  for  collection.  Tliere  is  much 
apparent  and  considerable  real  conflict  in 
the  decisions  bearing  on  the  matter.  They 
are  collected  in  notes  in  7  L.R.A.  (N.S.) 
694,  and  86  Am.  St.  Rep.  782.  The  gen- 
eral rule  has  been  thus  stated:  "Prima 
facie,  according  to  the  weight  of  authority, 
the  passing  to  the  credit  of  the  depositor, 
of  a  check  bearing  an  indorsement  not  in- 
dicating that  it  was  deposited  for  collection 
merely^  passes  the  title  to  the  bank.  Still, 
according  to  the  weight  of  authority,  the 
rule  above  stated  is  not  an  absolute  rule, 
and  is  prima  facie  merely,  and  yields  to  the 
intention  of  the  parties,  expressed  or  im- 
plied from  the  circumstances."  8  R.  0.  L. 
524. 

See  also  Noble  v.  Doughten,  72  Kan.  336, 
3  L.R.A.(N.S.)   1167,  83  Pac.  1048. 

In  Beal  v.  Somerville,  17  L.R,A.  291,  1 
C.  C.  A.  698,  5  U.  S.  App.  14,  60  Fed.  647, 
which  in  one  of  the  notes  referred  to  (7 
L.R.A.(N.S.)  604,  700)  and  which  is  classed 
with  the  minority  decisions,  it  was  held 
that  the  right  of  the  bank  to  charge  back 
the  item  to  the  depositor  in  the  event  of 
its  nonpayment  is  inconsistent  with  the 
hypothesis  that  title  thereto  had  passed  to 
the  bank.  This  view  has  been  adopted  in  a 
number  of  cases,  of  which  Armour  Packing 
Co.  v.  Davis,  118  N.  C.  648,  24  S.  E.  365,  is 
typical.  It  has  been  denied  in  others,  ex- 
amples of  which  are:  Auto  &  A.  Mfg.  Co. 
V.  Merchants'  Nat.  Bank,  116  Md.  179, 
81  Atl.  294;  American  Trust  &  Sav.  Bank 
V.  Gueder  &  P.  Mfg.  Co.  150  111.  336,  37 
N.  E.  227 ;  and  Fourth  Nat.  Bank  v.  Mayer, 
89  Ga.  108,  14  S.  E.  891. 

Of  the  Beal-Somerville  Case  one  of  the 
text-writers  says:  "This  last  is  the  only 
able  examination  of  the  matter  that  has 
been  made.  It  expressly  disapproves  2 
Morse,  Banking,  896."  Zane,  Banks  & 
Bkg.  §  133,  p.  211,  note  14. 

Another  says  of  it:  "The  court  lays  much 
weight  on  the  fact  that  the  indorsement  was 
'for  deposit,'  which  was  held,  erroneously, 
it  is  submitted  (ante,  note  64),  to  import 
a  bailment,  with  the  result  that  it  rested 
on  the  bank  to  support  affirmatively  a  claim 
that  on  the  deposit  it  became  an  owner  of 
the  check."  Tiffany,  Banks  &  Bkg.  §  11, 
p.  38,  note  82. 

We  cannot  regard  the  right  of  a  bank  re- 
ceiving a  draft  for  deposit  to  charge  the 
amount  back  to  the  depositor  if  payment  is 
refused,  as  having  a  determining  influence. 
Such  a  right  on  the  part  of  the  bank  would 
Beem  to  be  an  ordinary  incident  even  of  a 
deposit  which  is  accepted  as  cash.  The 
transaction  is  based  upon  the  supposition 
that  the  draft  is  going  to  be  paid.  A  guar- 
anty of  payment  often  results  from  the  in- ' 
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dorscment,  but,  however  evidenced,  it  should 
not  militate  against  the  theory  of  a  passing 
of  the  title.  The  fact  that  the  depositor 
has  guaranteed  the  payment  of  a  draft  with 
a  bill  of  lading  attached  should  not  prevent 
the  bank  from  holding  the  goods  or  their 
proceeds,  and  looking  first  to  them,  as 
against  the  depositor  or  any  claimant  un- 
der him,  such  as  an  attaching  creditor. 
See  Shaffer  Bros.  v.  Rhynders,  116  Iowa, 
472,  89  N.  W.  1099  J  German  Nat.  Bank  v. 
Grinstead,  21  Ky.  L.  Rep.  674,  52  S.  \V.  951. 

Some  of  the  conflict  in  the  decisions  bear- 
ing upon  the  general  aspects  of  the  question 
can  be  accounted  for  by  differences  in  the 
facts,  and  the  manner  in  which  the  issue  of 
ownership  has  been  raised,  but  in  some  in- 
stances the  divergence  is  due  to  the  atti- 
tude taken  as  to  the  effect  of  giving  imme- 
diate credit  to  the  depositor.  An  extended 
review  of  the  authorities  is  not  thought 
necessary.  Here  we  regard  the  result  as 
controlled  by  the  circumstances  that  the 
depositor  not  only  received  credit  for  the 
amount  of  the  draft,  but  actually  drew 
upon  it,  and  used  the  full  amount.  When 
the  item  was  deposited,  the  account  of  the 
Mclntyre  Company  was  overdrawn.  The 
credit  operated  at  once  to  offset  the  de- 
positor's debt  to  the  bank.  Before  the  gar- 
nishment summons  issued,  the  account  was 
again  overdrawn,  and  the  credit  thereby 
exhausted.  In  this  situation  the  Mclntyre 
Company  could  not  successfully  have  as- 
serted a  claim  to  the  draft  or  its  proceeds 
against  the  Auburn  bank,  and  the  attach- 
ing creditor  could  gain  no  higher  rights 
than  were  possessed  by  the  defendant. 
Ladd  &,  T.  Bank  v.  Commercial  State  Bank^ 
64  Or.  486,  49  L.R.A.(N.S.)  657,  130  Pac. 
976.  In  Perth  Amboy  Gaslight  Co.  v. 
Middlesex  County  Bank,  60  N.  J.  Eq.  84, 
46  Atl.  704,  which  leans  to  the  view  favor- 
ing the  theory  of  a  bailment,  rather  than  a 
purchase,  where  a  draft  is  deposited  for 
credit,  the  court  says:  "If  a  depositor  de- 
posits a  check  or  draft  on  a  third  party 
with  the  understanding,  either  expressed  or 
implied,  that  he  is  to  draw  against  it  at 
once  as  if  it  were  cash,  and  the  bank  agrees 
to  accept  it  and  treat  it  as  cash,  and  the 
depositor  draws  .  against  it  before  the 
amount  is  realized  by  the  bank,  then  it  is 
properly  treated  as  a  deposit  of  cash.  Or, 
if  the  depositor  is  already  indebted  to  the 
bank,  and  the  deposit  is  received  in  whole 
or  partial  payment,  the  same  ■  result 
follows."    p.  91. 

In  National  Bank  v.  Everett,  136  Ga. 
372,  71  S.  E.  66a-^an  attachment  case— 
this  language  was  used:  "The  evidence  dis- 
closes that  at  the  time  of  the  deposit  the 
drawer  had  overdrawn  its  account,  and  the 
deposit  was  entered  as  cash  to  its  credit; 
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that  the  drawer  was  not  only  accustomed 
to  draw  against  deposits  of  this  character, 
but  actually  did  draw.  These  circum- 
stances evince  the  parties'  intention  to 
treat  the  draft  as  a  deposit  of  money,  and 
therefore  the  title  to  the  draft  and  the  bill 
of  lading  attached  is  in  the  bank."    p.  374. 

Of  the  situation  arising  even  where  a 
restricted  indorsement  indicates  that  a 
draft  is  deposited  for  collection,  it  is  said: 
"If,  notwithstanding  such  restrictive  in- 
dorsements, advances  are  actually  made  to 
the  depositor,  the  title  passes.  .  .  .  The 
mere  crediting  of  paper  thus  indorsed  to 
the  depositor  as  cash  does  not  transfer  the 
title.  If  the  depositor  has  a  right  to  draw 
at  once  for  the  amount  credited  as  though 
it  were  a  cash  deposit,  in  some  states  th<* 
title  passes;  in  others  it  does  not  pass  until 
he  has  actuallv  drawn."    5  Cvc.  407. 

The  bank  in  its  interplea  described  itself 
as  the  owner  of  the  proceeds  of  the  draft. 
Whether  its  interest  amounted  to  a  full 
title  or  to  a  lien  for  what  it  had  advanced 
is  not  material,  since  the  controlling  facts 
w^ere  fully  developed.  Whether  the  title  to 
a  draft  passes  to  a  bank  which  gives  the 
depositor  credit  immediately  upon  its  re- 
ceipt depends  upon  the  actual  or  presumed 
intention  of  the  parties,  and  may,  in  a 
particular  case,  be  a  question  of  fact  for 
a  jury.  Here  the  only  direct  testimony 
concerning  the  actual  purpose  of  the  Mcln- 
tyre  Company  and  the  Auburn  bank  is  to 
the  effect  that  a  purchase  was  intended,  and 
not  a  deposit  for  collection.  This  testi- 
mony, however,  probably  amounted  only  to 
the  statement  of  a  legal  conclusion.  The 
character  of  the  transaction  is  determined 
by  the  circumstances  already  stated.  The 
draft  bore  a  serial  number  placed  upon  it 
by  the  Auburn  bank.  A  witness  for  the 
plaintiff  testified  that  it  was  the  practice 
of  banks  to  assign  such  a  number  (corre- 
sponding to  that  entered  in  a  register)  to 
items  which  were  received  for  collection, 
but  not  to  those  accepted  as  cash.  This 
is  relied  upon  as  evidence  to  support  a 
finding  that  the  title  to  the  draft  remained 
in  the  company.  We  agree  with  the  trial 
court  that,  upon  all  the  evidence,  the  ques- 
tion of  ownership  was  one  of  law,  and  that 
the  fact  that  a  serial  number  had  been  as- 
signed to  the  draft  by  the  Auburn  bank 
cannot  affect  the  matter,  in  view  of  the 
other  eircumstances  which  serve  fully  to 
characterize  the  transaction. 

Complaint  is  made  of  the  rejection  of 
evidence  offered  by  the  plaintiff,  but  we 
regard  it  as  insufficient  to  influence  the 
result. 

The  judgment   is   affirmed". 

Petition  for  rehearing  denied. 
L.R.A.1915D. 
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J.  C.  BORTON,  Appt., 

V. 

GEORGE  MANGUS. 

(93  Kan.  719,  146  Pac.  835.) 

Injnnctlon   —   obstruction    of   highway 
—  special  injury. 

One  who  has  occasion  to  pass  over  a 
highway  more  frequently  than  others  does 
not  sustain  special  damage  peculiar  to  him- 
self beyond  that  of  the  general  public  which 
would  entitle  him  to  relief  by  injunction. 

(January   9,   1916.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  District  Court  of  Sherman  County 
sustaining  a  demurrer  to  his  petition  filed 
to  enjoin  the  obstruction  of  a  public  high- 
way.    Affirmed. 

The  facts  are  stated  in  the  opinion. 
Mr.  John  Hartzler,  for  appellant: 
Plaintiff  suffered  special   damages   pecu- 
liar to  himself  beyond  that  of  the  general 
public,  and  was  entitled  to  an  injunction. 

Elliott,  Roads  &  Streets,  p.  500;  Lippin- 
cott  v.  Lasher,  44  N.  J.  Eq.  120,  14  Atl. 
103;  Atchison  &  N.  R.  Co.  v.  Garside,  10 
Kan.  552;  Venard  v.  Cross,  8  Kan.  255; 
Mikesell  v.  Durkee,  34  Kan.  609,  9  Pac. 
278;  Hayden  v.  Stewart,  71  Kan.  11,  8C 
Pac.  43. 

Mr.  E.  F.  Murphy,  for  appellee: 
Before  a  private  citizen  can  be  allowed 
to  maintain  an  action  for  the  redress  of  a 
public  wrong,  he  must  allege  and  show  some 
interest  personal  and  peculiar  to  himself 
that  is  not  shared  by  or  does  not  affect  the 
general  public,  and  it  is  not  enough  that 
his   damages   are  greater   than   those   sus- 

Headnote  by  Pobter,  J. 


Note.  —  Does  the  fact  that  one  is  pre- 
vented  by  an  unlawful  ohstructionr 
from  using  a  highway  cause  hint  a 
special  damage  which  will  sustain  an 
action  by  him  against  the  wrongdoer. 

The  earlier  cases  on  this  question  are 
discussed  in  the  note  to  Sholin  v.  Skamania 
Boom  Co.  28  L.R.A.(N.S.)   1053. 

In  the  case  of  the  alteration  of  a  road, 
one  who,  like  all  other  travelers,  is  injured 
only  by  being  required  to  pass  over  the  new 
road  instead  of  the  old,  does  not  suffer  such 
a  special  injury  as  entitles  him  to  enjoin 
the  obstruction  of  the  old  road,  although 
the  new  road  is  much  more  hilly  than  the 
old,  is  not  as  good  as  the  old,  and  can 
never  be  made  as  good.  Bryan  v.  Pettv, 
162  Iowa,  62,  143  N.  W.  987. 

Til  is  case  is  approved  in  Bradford  v. 
Fultz,  —  Iowa,  — ,  140  X.  W.  925,  where 
one    who    suffered   no   inconvenience   other 
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tained  by  the  general  public,  differing  from 
them  only  in  degree. 

Jones  V.  Chanute,  63  Kan.  243,  65  Pac. 
243;  Barber  County  v.  Smith,  48  Kan.  331, 
29  Pac.  565;  School  Dist.  v.  Neil,  36  Kan. 
617,  59  Am.  Rep.  575,  14  Pac.  253;  State 
R.  Comrs.  v.  Symns  Grocer  Co.  53  Kan. 
213,  35  Pac.  217;  Coffey ville  Min.  &  Gas 
Co.  y.  Citizens'  Natural  Gas  &  Min.  Co.  55 
Kan.  179,  40  Pac".  326;  Mikesell  v.  Durkee, 
34  Kan.  609,  9  Pac.  278;  School  Dist.  v. 
Shadduck,  25  Kan.  407;  Craft  v.  Jackson 
County,  5  Kan.  518;  Amusement  Syndicate 
Co.  V.  Topeka,  68  Kan.  8Q2,  74  Pac.  606; 
Ruthstrom  v.  Peterson,  72  Kan.  680,  83 
Pac.  825. 

Mr.  G.  I4.  Calvert  also  for  appellee. 

Porter,  J.,  delivered  the  opinion  of  the 
court: 

Plaintiff  brought  suit  to  enjoin  the  ob- 
struction of  a  public  highway,  and  appeals 


from  a  judgment  sustaining  a  demurrer  to 
his  petition. 

The  plaintiff  is  a  stock  grower  and  farm- 
er, and  owns  and  resides  on  a  farm  located 
in  the  state  of  Colorado  adjoining  the  line 
between  that  state  and  Kansas.  The  de- 
fendant is  the  owner  of  land  lying  in  Kan- 
sas immediately  cast  of  the  lands  of  the 
plaintiff.  It  appears  from  the  petition 
that  there  is  a  north  and  south  road  in 
Colorado  adjoining  plaintiff's  land  on  the 
east,  which  road  lies  wholly  within  the 
state  of  Colorado,  and  that  there  is  also 
a  road  in  Colorado  running  east  and  west 
through  the, lands  of  the  plaintiff  and  which 
is  200  yards  south  of  his  residence,  and  that 
this  east  and  west  road  intersects  the  north 
and  south  road  and  connects  with  a  road 
in  Kansas  which  the  plaintiff  claims  the 
defendant  has  obstructed. 

The  plaintiff  alleges  that  the  obstructed 
road  became  a  highway  by  special  act  of 
the    legislature    of    Kansas    (chapter    215, 


than  that  suffered  by  the  general  public  by 
an  obstruction  in  a  road,  but  was  simply 
compelled  to  travel  over  another  routfe  just 
as  convenient  in  point  of  distance  as  the 
old  one,  was  held  not  entitled  to  maintain 
an  action  to  enjoin  the  obstruction  of  the 
old  road. 

In  Painter  v.  Gunderson,  123  Minn.  323, 
143  N.  W.  910,  one  who  was  accustomed  to 
go  to  a  lake,  over  a  highway  extending 
from  another  highway  to  the  lake,  and  by 
boat  in  summer  and  on  the  ice  in  winter 
to  a  village  across  the  lake  and  to  other 
places,  and  who  was  accustomed  to  use  the 
highway  in  hauling  water  from  the  lake 
for  use  on  his  farm  and  ice  in  the  winter 
for  storage,  and  in  getting  water  from  the 
lake  for  use  in  a  threshing  engine  which 
he  operated,  was  held  not  entitled  to  main- 
tain an  action  to  abate  an  obstruction  of 
the  road  as  a  nuisance.  The  plaintiff  was 
obliged  to  adopt  a  more  circuitous  route, 
and  was  unable  to  make  use  of  water  and 
ice  from  the  lake  as  formerly.  The  plain- 
tiff also  alleged  that  his  farm,  which  was 
in  the  neighborhood,  was  depreciated  in 
value  on  account  of  the  obstruction  of  the 
road. 

The  mere  fact  that  one  used  a  road  was 
held  not  to  show  suQicient  special  interest  in 
such  person  to  entitle  her  to  a  mandatory 
injunction  commanding  the  removing  of  the 
obstruction  and  restraining  the  further  ob- 
struction of  the  road.  Owens  v.  Varnell, 
■—  Tex.  Civ.  App.  -— .  145  S.  W.  266.  In 
the  course  of  the  opinion  it  is  stated  that 
"the  bare  statement  that  the  road  was  used 
by  appellee  and  her  tenants  to  go  to  see 
their  neighbors  and  children,  to  go  to  the 
county  seat  to  pay  taxes,  and  that  it  added 
to  the  value  of  appellee's  place,  will  not 
suffice  to  show  such  special  injury." 

See    also    Wellborn    v.    Davies,    40  Ark. 
83,  set   out  in  the  opinion  in   Borton   v. 
Mangus. 
LiR^.I915D. 


On  the  contrary  it  has  been  held  that 
one  who  uses  a  highway  in  going  to  and 
from  his  home  to  a  diijtant  tract  of  land 
owned  by  him  at  least  twice  each  day  sus- 
tains a  special  injury  by  the  closing  of 
the  highway  where  he  is  required  to  travel 
another  road  about  twice  the  length  of  the 
old  road.  Ingalls  v.  Eastman,  61  Wash.  289, 
112  Pac.  372,  following  Sholin  v.  Skamania 
Boom  Co.  56  Wash.  303,  28  L.R.A.(N.S.) 
1053,  105  Pac.  632. 

The  cases  covered  in  the  present  note  and 
the  earlier  note  supplemented  hereby  are 
intended  to  be  limited  to  those  in  which  the 
question  of  special  damages  is  determined 
independently  of  damages  to  property.  Tlie 
line  between  these  two  classes  of  cases  has 
not  always  been  kept  distinct,  as  will  be 
noticed  from  some  cases  included  in  the 
present  note,  viz,.  Painter  v.  Gunderson, 
and  Ingalls  v.  Eastman,  supra;  but  cases 
which  turn  upon  the  ownership  of  neigh- 
boring property  have  been  excluded. 

(See  in  this  connection  note  to  Hyde  v. 
Fall  River,  2  L.R.A.(N.S.)  269,  and  New- 
ark v.  Hatt,  30  L.R.A.(N.S.)  637,  as  to 
right  of  property  owner  whose  means  of 
access  from  one  direction  is  shut  off  or  in- 
terfered with  by  closing  of  adjoining  street 
or  portion  of  street  upon  which  he  is  sit- 
uated; and  notes  to  Sloss  v.  Sheffield  Steel 
&  I.  Co.  V.  Johnson,  8  L.R.A.(N.S.)  227, 
and  Stoutemyer  v.  Sharp,  21  L.R.A.(N.S.) 
76,  as  to  obstruction  in  highway  preventing 
access  to  property  except  by  a  circuitous 
route,  as  a  special  injury  entitling  owner 
to  maintain  action  for  damages  or  to  abate 
the  nuisance.) 

As  to  a  private  riojht  of  action  for  ob- 
struction of  a  navigable  stream,  see  Viebahn 
V.  Crow  Wing  County,  3  L.R.A.(N.S.)  1126, 
and  note,  and  the  subsequent  case  of  David 
Swain  &  Son  v.  Chicago,  B.  &  Q.  R.  Co. 
and  note  appended  thereto,  38  L.R.A.  (N.S.) 
•  763.  W.  A.  E. 
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Laws  of  1887)  declaring  all  section  lines 
in  Sherman  and  certain  other  counties  in 
Kansas  to  be  public  highways,  and  to  be 
of  the  width  of  60  feet.  The  section  lino 
between  sections  19  and  30  in  township  8 
of  range  42  in  Sherman  county  runs 
through  the  tract  of  land  owned  by  the  de- 
fendant, and  the  plaintiff  alleges  that  by 
virtue  of  this  act  of  the  legislature  and  the 
use  by  the  public  for  a  number  of  years  it 
became  a  public  highway.  The  town  of 
Kanorado  is  in  Kansas  and  is  the  postoffice 
and  market  town  of  the  plaintiff.  When 
the  road  in  question  was  opened  and  used 
by  the  public,  the  plaintiff  could  travel  from 
his  farm  in  Colorado  to  the  town  of  Kano- 
rado, and  it  furnished  the  nearest  highway 
to  the  town  from  his  land  and  residence. 
He  alleges  that  the  defendant  has  erected 
and  maintains  buildings  and  fences  there- 
on, and  that  the  obstruction  compels  him, 
in  order  to  reach  the  town  of  Kanorado, 
to  drive  about  i  mile  south  on  the  north 
and  south  road  in  Colorado,  then  by  an 
angling  road  northeast  to  town;  and  that 
on  every  trip  he  makes  to  the  town,  either 
for  business  or  pleasure,  he  must  travel 
about  2  miles  more  by  reason  of  such  ob- 
struction. 

It  will  be  observed  that  there  is  no  alle- 
gation in  the  petition  that  the  plaintiff  is 
denied  ingress  to  or  egress  from  his  farm 
by  reason  of  the  obstruction,  and,  indeed, 
the  facts  show  that  his  lands  do  not  abut 
upon  the  road  which  defendant  has  ob- 
structed. The  obstructed  road  lies  wholly 
within  the  state  of  Kansas;  his  farm  lies 
in  Colorado.  The  allegation  is  that  the  ob- 
structed road  intersects  the  north  and  south 
highway  along  the  state  line,  and  is  a  con- 
tinuation of  an  east  and  west  road  which 
runs  200  yards  south  of  plaintiff's  residence. 
It  therefore  affirmatively  appears  that  he 
has  ample  means  to  get  to  and  from  his 
farm  by  the  highways  in  Colorado. 

The  rule  is  firmly  established  in  this 
state  and  is  of  general  application  every- 
where that,  to  entitle  a  private  individual 
to  invoke  the  interposition  of  a  court  of 
equity  to  restrain  a  public  nuisance  arising 
from  an  obstruction  of  a  public  highway,  he 
must  show  special  damages  apprehended  or 
sustained  peculiar  to  himself  and  different 
in  character  from  those  suffered  by  the  pub- 
lic at  large.  Venard  v.  Cross,  8  Kan.  248; 
Trosper  v.  Saline  County,  27  Kan.  391; 
Ruthstrom  v.  Peterson,  72  Kan.  679,  83 
Pac.  825.  In  the  latter  case  the  court  in- 
terpreted the  petition  to  mean  that  a  public 
road  40  feet  wide  was  established  on  the 
west  side  of  a  tract  of  land  and  along  the 
east  side  of  the  land  belonging  to  the  plain- 
tiff. The  obstruction  interfered  with  the 
east  20  feet  of  the  road,  but  left  a  strip  20 
Ii.R^.1915D. 


feet  wide  on  the  west  side  of  the  road  ad- 
joining  the  land  belonging  to  the  plaintiff, 
and,  because  the  court  could  not  judicially 
declare  that  a  20-foot  strip  of  land  was  too- 
narrow  for  plaintiff's  use  as  a  road  to  and 
alongside  of  his  land,  it  was  held  that  he 
failed  to  show  special  damages  different  in 
character  from  that  sustained  by  the  public 
at  large.  In  the  opinion  it  was  said:  'The 
only  special  right  which  an  abutting  owner 
has  in  a  public  highway  is  that  of  access  to 
his  premises.  When  he  has  passed  from 
his  land  into  the  road,  his  right  to  travel 
there  is  not  different  from  the  right  enjoyed 
by  other  members  of  the  community."  Page 
680  of  72  Kan. 

In  Sargent  v.  George,  56  Vt.  627,  the 
court  refused  relief  by  injunction  where  the 
damage  complained  of  was  the  obstruction 
of  a  passageway  leading  from  a  house  to 
the  street  for  the  reason  that  but  a  few 
rods  distant  there  existed  another  way 
equally  available  and  in  daily  use.  One 
who  has  occasion  to  pass  over  a  highway 
more  frequently  than  others  does  not  sus- 
tain .special  damages  peculiar  to  himself 
beyond  that  of  the  general  public,  which 
would  entitle  him  to  relief  by  injunction. 
In  Wellborn  v.  Davies,  40  Ark.  83,  it  was 
held  that  the  inconvenience  resulting  to  a 
physician  in  visiting  his  patients  caused 
by  the  obstruction  of  a  public  road  by  fenc- 
es is  not  a  special  injury  different  from 
that  which  every  citizen  suffers  whose  busi- 
ness or  pleasure  may  cause  him  to  travel 
the  road.  It  is  of  the  same  character,  only 
perhaps  different  in  degree,  from  that  which 
others  suffer  who  have  other  business  and 
live  far  away. 

In  Crook  v.  Pitcher,  61  Md.  510,  it  was 
held  that  the  fact  that  one  who  had  very 
frequent  occasion  to  use  a  highway  is  obliged 
to  travel  a  longer  road  because  of  an  ob- 
struction docs  not  show  a  special  damage- 
different  from  that  which  the  public  su8> 
tains.  To  the  same  effect  is  Jacksonville- 
T.  &  K.  W.  R.  Co.  V.  Thompson,  34  Fla, 
346,  26  L.R.A.  410,  16  So.  282;  Sohn  v. 
Cambern,  106  Ind.  302,  6  N.  E.  813.  There 
is  some  conflict  of  authority  upon  this  ques- 
tion in  the  different  states.  See  notes  in 
7  L.R.A.(N.S.)  73;  and  28  L.R.A.(N.S.) 
1053. 

The  allegations  in  the  petition  are  to 
the  effect  tiiat  the  plaintiff  can  and  does 
go  from  his  land  to  a  public  roa^l  and  reach- 
es the  market  town  in  Kansas  by  traveling 
one-half  mile  south,  and  then  bv  a  road 
northeast  to  Kanorado.  As  said  in  Ruth- 
strom V.  Peterson,  supra:  "When  he  has 
passed  from  his  land  into  the  road  his  right 
to  travel  there  is  not  different  from  the 
right  enjoyed  by  other  members  of  the  com* 
munity."     (P.  680.) 
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Tlie  same  principle  would  seem  to  apply 
here.  There  is  a  road  which  reaches  his 
land  and  by  which  he  can  pass  to  and  from 
town.  The  inconvenience  resulting  to  him 
from  the  obstruction  of  the  road  is  of 
the  same  character  that  every  citizen 
suffers  who,  from  business  or  pleasure, 
has  occasion  to  travel  the  road.  It  may 
ditler  in  degree,  but  not  in  kind,  from  that 
which  others  suffer  who  have  occasion  to 
use  the  road.  He  is  not  denied  access  to  his 
land  by  the  alleged  obstruction,  but  is  mere- 
ly required,  like  others,  to  travel  a  longer 
distance  between  his  land  and  the  town. 

If  the  state  line  between  Kansas  and 
Colorado  were  located  a  mile  farther  west 
than  it  is,  and  the  plaintiff's  land  lay  in 
this  state,  and  the  road  when  open,  as  the 
plaintiff  contends  it  should  be,  extended 
from  the  town  to  the  road  running  north 
and  south  along  the  plaintiff's  land,  he 
could  not  enjoin  the  obstruction  complained 
of  because  he  would  still  have  free  access  to 
his  land,  and  would  be  unable  to  show  that 
he  sustained  a  damage  different  in  kind  and 
character  from  that  suffered  by  the  public 
at  large.  It  will  therefore  be  unnecessary 
to  discuss  the  interesting  question  whether 
the  action  is  transitory  or  local,  or  whether 
tlie  courts  of  this  state  would  entertain 
jurisdiction  in  a  suit  by  a  nonresident  to 
enjoin  the  obstruction  of  a  highway  in  Kan- 
sas upon  the  theory  that  the  obstruction 
closed  a  road  and  resulted  in  denying  him 
access  to  or  egress  from  lands  in  Colorado. 

It  is  said  in  the  abstract  that  the  court 
sustained  the  demurrer  on  the  ground  that 
the  plaintiff  lacked  legal  capacity  to  sue, 
which  was  one  ol  the  grounds  of  iixe  demur- 
rer, as  was  also  the  ground  that  the  peti- 
tion failed  to  state  a  cause  of  action.  The 
plaintiff  has  legal  capacity  to  sue,  but,  be- 
ing in  court,  is  unable  to  state  facts  which 
constitute  a  cause  of  action  entitling  him 
to  relief. 

The  judgment  therefore  will  be  affirmed. 


KENTUCKY  COURT  OF  APPEAIiS, 

FOREST  G.  SHAW,  Appt., 

V. 

IXGRAM-DAY  LUMBER  COMPANY. 
(152  Ky.  329,  153  S.  W.  431.) 

Sale  —  right  to  accept  rejected  offer s. 

1.  One  who,  in  response  to  a  quotation 
for  flooring,  orders  a  quantity  with  an  ir- 
regular matching  to  which  the  quotation 
did  not  apply,  which  the  seller  declines  to 
fill,  cannot  perfect  a  contract  by  merely 
notifying  the  seller  that  regular  matching 
will  ho  satisfactory,  since^  having  rejected  ' 
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the  original  offer*  his  power  to  accept  it 
without  renewal  was  gone. 

Custom  —  effect  on  contract. 

2.  A  usage  or  custom,  to  be  a  guide  in 
the  construction  of  contracts,  must  be  uni- 
form, reasonable,  arid  generally  known. 

(February  19,  1913.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Common  Pleas  Branch,  Second 
Division,  of  the  Circuit  Court  for  Jeffer- 
son County,  dismissing  his  counterclaim  in 
an  action  brought  to  recover  the  price  of 
three  cars  of  lumber  sold  and  delivered  by 
plaintiff  to  defendant.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Harry  A.  Shaw,  for  appellant: 

The  correspondence,  regardless  of  any 
question  of  custom,  shows  a  complete  con- 
tract for  five  cars  of  flooring. 

Louisville  &  N.  R.  Co.  v.  Coyle,  123  Ky. 
854,  8  L.RJ^.(N.S.)  433,  124  Am.  St.  Rep. 
384,  97  8.  W.  772;  Eckert  v.  Schoch,  155  Pa. 
630,  26  Atl.  654;  Bauman  v.  McManus,  76 
Kan.  106,  10  L.R.A.(N.S.)  1138,  89  Pac. 
16;  Pitcher  v.  Lowe,  95  Ga.  423,  22  S.  E. 
078;  John  Single  Paper  Co.  v.  Hammermill 
Paper  Co.  96  App.  Div.  535,  89  N.  Y.  Supp. 
116;  Anglo-American  Provision  Co.  v.  Pren- 
tiss, 157  111.  513,  42  N.  E.  157. 

Where  it  is  alleged  that  there  is  a  custom 
by  which  certain  terms  were  understood  to 
be  implied  in  an  offer,  which  would  make 
the  acceptance  complete  and  unqualified, 
then  whether  or  not  such  custom  exists  is 
a  question  of  fact,  and  upon  evidence  of 
such  custom  being  produced,  it  should  be 
submitted  to  the  jury  to  determine  whether 
or  not  it  does  exist. 

Postal  Teleg.  Cable  Co.  v.  Louisville  Cot- 
ton Oil  Co.  136  Ky.  843,  122  S.  W.  852,  126 
S.  W.  266. 

Though  there  has  been  no  absolute  ac- 
ceptance of  an  order,  yet,  when  the  corre- 
spondence of  the  parties  plainly  recognizes 
the  existence  of  a  contract,  whereby  one 
party  is  led  to  believe  that  he  in  fact  had 

Note.  — Right  to  accept  offer  after  «u6- 
mitting  counter  proposition. 

It  is  well  established  that  an  offer  must 
be  accepted  in  order  to  constitute  a  con- 
tract; and,  also,  that  it  must  be  accepted 
upon  the  terms  and  conditions  contained  in 
the  offer.  An  aceptance  upon  new  and  dif- 
ferent terms  proposed  by  the  acceptor  can- 
not bind  the  one  first  making  the  offer,  in 
the  absence  of  his  assent  to  the  new  and  dif- 
ferent terms  so  proposed. 

The  counter  proposition  made  by  the  per- 
son to  whom  the  offer  is  addressed,  accord- 
ing to  the  weight  of  authority,  operates  as 
a  rejection  of  the  original  offer.  Mechem, 
Sales,  §  229;  Elliott,  Contr.  §  41;  Page, 
Contr.  §  46;  9  Cyc.  290. 
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a  contract,  and  acted  in  reliance  thereon 
to  his  damage,  the  other  party  will  be  es- 
topped from  denying  the  existence  of  the 
contract. 

John  Single  Paper  Co.  v.  Hammermill 
Paper  Co.  96  App.  Div.  535,  89  N.  Y.  Supp. 
106;  Pitcher  v.  Lowe,  95  Ga.  423,  22  S.  E. 
678;  Bauman  v.  McManus,  75  Kan.  106, 
10  L.R.A.(N.S.)    1138,  89   Pac.   16. 

Though  an  acceptance,  when  really  quali- 
fied, can  never  complete  a  contract,  it  will 
not  in  all  cases  operate  as  a  rejection  of 
the  pending  ofTer. 

Mechem,  Sales,  art.  230;  Johnson  v. 
King,  2  Bing.  270,  9  J.  B.  Moore,  482. 

Messrs.  Duflin,  Saplnsky,  &  Dullin  for 
appellee. 

Settle,  J.,  delivered  the  opinion  of  the 
court : 

Tlie  appellee  sued  the  appellant  in  the 
court  below  upon  an  account  of  three  car- 
loads of  lumber  sold  and  shipped  it,  aggre- 
gating $538.45;  and  for  the  further  sum  of 
$2.04  paid  by  appellee  to  a  notary  public 
for  protesting  a  draft  it  drew  upon  appel- 
lant for  the  amount  of  the  above  account, 
which  draft  the  latter  refused  to  pay,  there- 
by necessitating  its  protest  for  nonpayment. 
The  petition  credited  appellant  on  the 
amount  thus  sued  for  with  $104.87  freight 
charges  paid  by  the  latter  upon  two  car- 
loads of  the  lumber,  leaving  a  balance  of 
$345.62,  for  which  judgment  was  prayed. 
Appellee's  claim  was  not  controverted  by 
appellant,  but  the  latter  pleaded,  in  its 
answer,  a  set-off  and  counterclaim  by  way 
of  damages  for  a  larger  amount,  result- 
ing, as  alleged,  from  appellee's  breach  of  a 
contract  for  the  sale  and  delivery  to  it  of 
five  other  cars  of  lumber;  the  damages  thus 
claimed  being,  as  alleged,  profits,  after 
deducting  freight  charges,  which  appellant 


would  have  made  upon  the  lumber  if  re- 
ceived.    Bv  an  amended  answer  it  was  fur- 

m 

ther  alleged  by  appellant  that  the  contract 
it  had  with  appellee  for  the  purchase  of 
the  lumber  in  question  was  made  by  means 
of  letters  which  passed  between  them,  and 
these  letters,  both  those  written  by  appel- 
lant to  appellee  and  those  received  by  it 
from  the  latter  on  the  subject  of  the  lumber, 
were  introduced  in  evidence  on  the  trial  of 
the  case.  The  burden  of  proof  was  upon  the 
appellant  to  establish  its  set-off  and  coun- 
terclaim, and,  after  the  introduction  of  its 
evidence,  the  court,  upon  appellee's  motion, 
peremptorily  instructed  the  jury  to  find 
for  it.  Thereupon  judgment  was  entered 
dismissing  appellant's  set-off  and  counter- 
claim, and  allowing  appellee  its  debt  and 
costs,  and  from  that  judgment  this  appeal 
is  prosecuted.  As  there  could  have  been  no 
misapplication  of  the  law  by  the  trial 
court  in  granting  the  peremptory  instruc- 
tion, if  the  letters  relied  on  by  appellant 
to  prove  the  contract  alleged  to  have  been 
made  by  it  with  appellee  failed  to  do  so, 
the  question  presented  for  our  decision  by 
the  appeal  is  mainly  one  of  fact. 

In  our  opinion  only  four  of  the  several 
letters  found  in  the  record  throw  any  real 
light  upon  the  question  of  fact  to  be  deter- 
mined. These  include  the  letter  from  ap- 
pellant to  appellee  of  June  19,  1909,  the 
answer  of  appellee  thereto  of  June  22,  1909, 
that  of  appellant  to  appellee  of  June  24, 
1909,  and  appellee's  answer  to  same  of 
June  28,  1909.  These  four  letters  are  in 
words  and  figures  as  follows: 

Louisville,  Ky.,  June  19th,  1909. 
Ingram-Day    Lumber    Co. 

Lyman,  Miss. 
Gentlemen: — 
We  have  orders  for  the  following  stock 


It  follows  from  the  fact  that  the  counter 
proposition  is  a  rejection  of  the  original  of- 
fer, that  such  oflfer  ceases,  and  the  person  to 
whom  it  was  addressed,  and  who  has  made 
a  counter  proposition,  cannot  thereafter  ac- 
cept it. 

In  Frith  v.  Lawrence,  1  Paige,  434,  where 
the  person  to  whom  an  offer  was  addres-sed 
accepted  it  conditionally,  it  is  stated  that 
he,  having  declined  to  accept  the  offer  as 
proposed,  could  not,  by  any  subsequent  as- 
sent to  the  original  offer,  make  a  valid  con- 
tract binding  on  the  person  thus  making  the 
offer. 

Thus,  an  offer  by  the  lessor  to  cancel  a 
lease  on  certain  terras,  to  which  offer  the 
lessoe  makes  reply  proposing  other  terms, 
cannot,  after  the  proposal  of  the  other 
terms,  be  aoceptod  bv  the  lessee.  Fox  v. 
Turner,  1  111.  App.  153. 

An  offer  to  convey  land  by  a  quitclaim 
deed,  to  which  the  person  addressed  replies, 
accepting  the  proposition  "with  the  under- 
L.R.A.1915D. 


standing  that  you  will  deliver  to  me  all 
the  papers  you  have  in  reference  to  the 
land,  U.  S.  patent  and  other  deeds,"  cannot 
thereafter  be  unconditionally  accepted  by 
the  person  to  whom  addressed.  Egger  v. 
Xesbitt,  122  Mo.  667,  43  Am.  St.  Rep.  596, 
27  S.  W.  386. 

In  Flomerfelt  v.  Hume  Bros.  11  Tex.  Civ. 
App.  30,  31  S.  W.  679,  where  a  third  person 
proposed  to  assume  the  indebtedness  of  a 
firm  on  certain  conditions,  to  which  a  cred- 
itor of  the  firm  replied,  offering  other  con- 
ditions, it  is  stated  that  this  new  proposi- 
tion was  equivalent  to  a  rejection  of  the 
original  proposal,  and  the  original  offer 
thcrebv  lost  its  vitality,  and  could  not 
thereafter  be  acceptcl  by  the  creditors  to 
whom  it  was  mado. 

One  who,  in  reply  to  an  offer  to  furnish 
any  number  of  tons  of  iron  rails,  not  less 
than  2,000  nor  more  than  5,000,  on  terms 
specified,  writes  the  person  making  the  offer, 
directing  him  to  enter  an  order  for  1,200 
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that  we  can  place  with  you  at  the  prices 
indicated,  if  you  think  them  justifiable: 
terms,  cash  less  2  per  cent,  net  to  you,  no 
commission  included.  .  .  .  The  next 
above  f.  o.  b.  mill.  We  also  have  inquiries 
for  the  following  stock  on  which  we  would 
be  pleased  to  have  you  quote  us  your 
prices  f.  o.  b.  mill,  and  advise  us  if  you 
are  willing  to  guarantee  the  association 
weights:  ...  3  cars  1x4  #1  common 
Fig.  2  cars  1x4  B.  &  Better  Fig.  You  will 
favor  us  with  an  early  reply  as  we  wish 
to  place  our  orders  within  the  next  week. 

Yours  truly, 

Forest  G.   Shaw  &  Co. 

To  this  the  mill  replied  as  follows: 

June  22d,  1909. 
Forest  G.  Shaw  &  Company, 

Louisville,  Ky. 
Gentlemen : — 

Replying  to  your  favor  of  June  19th  we 
are  pleased  to  quote  you  three  cars  1x4 
No.  1  common  at  $12.50  f.  o.  b.  cars  the 
mill,  2  cars  B.  &  Better  at  $16.  We  are 
not  in  a  position  to  quote  you  on  any  other 
items  on  your  inquiry.  Thanking  you  for 
the  inquiry,  we  are, 
Y'ours  trulv,    . 

Ingram-Day  Lumber  Company, 

F.  L.  Platts,  Sales  Mgr. 

And  Shaw  answered: 

Louisville,  Ky.,  June  24th,  1909. 
Ingram  Lumber  Company, 

Lyman,  Miss. 
Gentlemen : — 

We  have  your  favor  of  the  22d,  quot- 
ing us  on  three  cars  1x4  #  1  common 
flooring,  $12.50,  and  two  cars  1x4  B.  & 
Better  $16  f.  o.  b.  mill,  and  you  may  enter 


our  order  for  the  five  cars  provided  you 
are  willing  to  guarantee  the  association 
weights.  All  stock  to  be  S2S&CM;  terms 
cash  less  2  per  cent  on  delivery.  You  may 
proceed  to  ship  us  one  car  of  the  1x4  #1 
common  flooring  immediately,  and  we  will 
send  you  shipping  instructions  on  the  re- 
maining four  cars  later.  If  you  desire 
references  you  may  write  the  Commercial 
Bank  &  Trust  Co.  of  this  citv,  with 
whom  we  do  business,  the  Hazollmrst  Lum- 
ber Co.  Hazelhurst,  Miss.,  C.  W.  Cochran 
Lbr.  Co.  Meridian,  Miss.,  and  the  J.  J. 
White  Lbr.  Co.  of  McComb  City,  Miss.  You 
will  not  find  us  rated  for  the  reason  that 
we  have  only  been  in  the  wholesale  business 
for  ourselves  for  the  past  year  and  n  half, 
but  for  your  information  will  say,  that  we 
always  discount  our  bills.  Please  quote  us 
on  anything  else  you  may  have  to  otTer,  and 
probably  we  can  give  you  some  more  busi- 
ness. What  is  the  best  price  you  can  make 
on  about  6  or  8  cars  1x6  #2  common  floor- 
ing S2S&CM?  Kindly  advise  us  on  receipt 
of  this,  whether  or  not  you  accept  our 
order  for  the  five  cars,  and  how  soon  we 
may  expect  shipment  of  the  first  car.  Ship 
as  large  car  as  possible  as  our  profit  is 
very  small. 

Yours  truly. 

Forest  G.   Shaw   Sc  Company. 

The  plaintiff  then  wrote  as  follows: 

June  28th,  1909. 
Forest  G  Shaw  Lbr.  Co. 
Louisville,  Ky. 

Gentlemen: — 

We  are  in  receipt  of  your  favor  of  the 
24th;  and  note  that  you  want  the  five  cars 
all  S2S&CM.  This  is  impossible  for  us 
as  we  are  running  all  of  our  4-in. 
stock  standard  matching.  So  far  as  associa- 
tion weights  are  concerned,  we,  of  course. 


tons  on  the  same  terms,  cannot  thereafter 
accept  the  original  offer  of  between  2,000 
and  5,000  tons.  Minneapolis  &  St.  L.  R. 
Co.  V.  Columbus  Rolling  Mill,  119  U.  S. 
149,  30  L.  ed.  376,  7  Sup.  Ct.  Rep.  168. 
The  letter  in  which  the  1,200  tons  were 
ordered  contained  a  reference  to  the  origi- 
nal offer,  and  it  is  stated  that  this  reference 
shows  that  the  order  for  the  1,200  tons  was 
not  an  independent  proposal,  but  an  an- 
swer to  the  defendant's  offer,  a  qualified 
acceptance  of  that  offer  varying  the  number 
of  tons,  and  therefore  in  law  a  rejection  of 
the  offer;  that  the  negotiation  between  the 
parties  being  thus  closed,  the  one  to  whom 
the  original  offer  was  made  could  not  after- 
wards fall  back  on  the  original  offer,  and 
the  attempt  to  do  so  is  ineffectual,  and 
creates  no  right  against  the  person  making 
the  original  offer. 

Minneapolis  &  St.  L.  R.  Co.  v.  Columbus 
Boiling  Mill  is  cited  with  approval  in  Kileen 
V.  Kennedy,  90  Minn.  414,  «7  N.  W.  126, 
L.ILA.1915D. 


and   Davenport  v.   Newton,   71  Vt.   11,   42 
Atl.  1087. 

A  counter  proposition  made  by  one  to 
whom  the  owner  of  land  offered  to  sell  for 
$1,000,  to  pay  $750,  terminates  the  offer  of 
$1,000,  and  the  offer  cannot  thereafter  be 
accepted.     Arthur  v.  Gordon,  37  Fed.  558. 

A  resolution  of  a  corporation  ratifying 
a  contract  made  by  its  agent  in  its  behalf 
except  as  to  certain  clauses  contained  in 
the  contract  is  a  repudiation  of  the  contract, 
and  releases  the  party  making  the  offer 
from  all  obligation  to  perform,  so  that  the 
corporation  cannot  thereafter, '  by  adopting 
a  resolution  ratifying  the  contract  in  its 
entirety,  bind  the  person  making  the  offer 
to  perform.  Crabtree  v,  St.  Paul  Opera 
House  Co.  39  Fed.  746. 

In  Hyde  v.  Wrench,  3  Beav.  334,  6  Eng. 
Rul.  Cas.  139,  the  owner  of  a  farm  offered 
to  sell  it  for  £1,000,  the  person  to  whom 
the   offer  was  made  offered   to   give   £950.  | 
The  owner  asked  for  a  few  days  to  consider. 
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would  expect  to  guarantee  weights,  or  in 
other  ;^ordB,  would  make  you  a  delivered 
price  adding  the  freight  at  the  established 
rate  and  based  on  association  weights.  On 
3x6  #2  common  flooring,  would  say  that 
we  are  oversold  on  this  item  and  would  not 
be  in  a  position  to  offer  any  for  at  least 
sixty  days.  Regretting  that  we  are  not 
able  to  get  together  on  this,  we  are. 
Yours  truly, 

Ingram-Day  Lumber  Co. 
F.  L.  Platts,  Sales  Mgr. 

It  is  appellant's  contention  that  the  cor- 
respondence manifested  by  these  letters  re- 
sulted in  a  contract,  w^hereby  appellee  sold 
and  undertook  to  deliver  to  appellant  five 
carloads  of  lumber,  only  one  car  of  which 
was  delivered.  Appellee  contends,  on  the 
other  hand,  that  by  neither  by  these  letters 
nor  otherwise  did  it  contract  with  appel- 
lant to  sell  it  five  carloads  of  lumber.  We 
are  unable  to  see  that  such  a  contract  is 
shown  by  the  letters  in  question.  Briefly 
stated,  appellant  by  the  letter  of  June  19tb 
called  on  appellee  for  a  quotation  of  its 
prices  on  the  five  carloads  of  flooring.  In 
its  letter  of  June  22d  to  appellant,  appellee, 
by  quoting  prices,  offered  to  sell  it  the  five 
carloads  at  the  prices  indicated.  After  re- 
ceiving the  letter  of  June  22d  appellant 
had  the  option,  within  a  reasonable  time, 
to  accept  or  reject  the  proposal  of  sale 
made  therein.  By  its  next  letter,  which 
was  that  of  June  24th,  appellant  did  neither 
unqualifiedly,  but,  instead,  told  appellee  to 
enter  its  order  for  the  five  cars  upon  the 
condition  that  all  the  flooring  should  be 
S2S&CM,  meaning,  "Surface  two  sides  and 
center  matched,"  that  is  that  each  piece  of 
flooring  should  be  planed  or  dressed  on 
both  sides,  as  well  as  tongued  and  grooved. 


Nothing  in  its  previous  letter  of  June  19th 
asking  of  appellee  a  proposition  of  sale  and 
prices  indicated  that  the  flooring  inquired 
about  was  expected  to  be  S2S&CM.  Ap- 
pellant's letter  of  June  24th,  instead  of 
being  an  acceptance  of  the  proposition  of 
sale  contained  in  appellee's  letter  of  June 
22d,  was  more  in  the  nature  of  a  counter 
proposition,  which  had  practically  the  same 
legal  effect  as  an  avowed  rejection  of  ap- 
pellee's proposition,  and  appellee  had  the 
right  to  so  treat  it  and  say  nothing  fur- 
ther on  the  subject.  It  did  not,  however, 
pursue  that  course,  but,  as  we  have  seen,  on 
!  June  28th  again  wrote  appellant,  telling 
it: 

We  are  in  receipt  of  your  favor  of  the 
23d,  and  note  you  want  the  five  cars  all 
S2S&CM.  This  is  impossible  as  we  are  run- 
ning all  of  our  4-in.  stock  standard  match- 
ing. Regretting  that  we  are  not  able  to 
get  together  on  this  we  are. 
Yours  very  truly, 

Ingram-Day  Lumber  Co. 

It  is  patent  that  down  to  this  time  the 
minds  of  the  parties  had  not  gotten  to- 
gether,  consequently  there  w^as  thus  far  no 
contract  between  them.  Appellee's  letter 
of  June  28th  ended  negotiations,  and  left 
the  parties  as  they  were  before  the  first 
letter  from  appellant  was  written.  It  can- 
not be  doubted  that  appellant  thus  under- 
stood it.  This  is  fully  shown  by  its  letter 
to  appellee  of  June  30th,  wherein  it  is  said : 

We  are  in  receipt  of  your  favor  of  the 
28th  and  note  that  it  would  be  impossible 
for  you  to  work  the  five  cars  of  flooring 
S2S&CM,  and  it  would  be  entirely  satis- 
factory to  us  if  you  work  it  regular.    Please 


and  at  the  end  of  this  time  refused  the  of- 
fer, whereupon  the  person  to  whom  the  orig- 
inal offer  was  made  accepted  that.  Upon 
those  facts  the  court  states  that  the  owner 
offered  to  sell  for  a  stated  price,  and  had 
this  at  once  been  unconditionally  accepted, 
there  would  undoubtedly  have  been  a  perfect 
binding  contract;  but  instead  of  that,  the 
person  to  whom  the  offer  was  made,  made 
an  offer  of  his  own,  and  he  thereby  rejected 
the  offer  previously  made  by  the  owner; 
concluding,  the  court  states:  "I  think 
that  it  was  not  afterwards  competent  for 
him  to  revive  the  proposal  of  the  defend- 
ant [the  owner]  by  tendering  an  acceptance 
of  it,  and  that  therefore  there  exists  no  ob- 
ligation of  any  sort  between  the  parties." 
A  proposal  contained  in  a  telegram  by 
one  party  to  a  contract,  to  the  other,  for 
an  extension  of  the  time  for  performance, 
to  which  the  other  party  replied  by  tele- 
gram with  a  counter  proposal  for  a  differ- 
ent time,  cannot  thereafter  be  accepted  by 
L.R.A.1916D. 


I  the  other  party  by  a  letter,  where  the  tele- 
I  gram  containing  the  counter  proposal  con- 
tained no  notice  of  a  further  reply  by  mail 
being  given.     Goulding  v.  Hammond,  4  C. 
C.  A.  533,  13  U.  S.  App.  30,  64  Fed.  639. 

An  offer  contained  in  a  letter  to  sell  stock 
at  a  certain  price,  to  which  the  person  ad- 
dressed replied,  stating  that  he  would  take 
the  stook  at  a  less  price,  thereupon  ceases 
and  cannot  be  accepted  unless  renewed.  A 
conversation  held  thereafter  in  r^ard  to- 
the  stock,  even  though  it  amounts  to  a  bar- 
gain, rests  in  parol,  and  the  contract,  being 
one  required  by  the  statute  of  frauds  to 
be  in  writing,  is  invalid.  Sprague  v.  Hosie, 
15.5  Mich.  30,  19  L,R.A.(N.S.)  874,  130  Am. 
St.  Rep.  568,  118  N.  W.  497. 

In  Davis  v.  Parish,  Litt.  Sel.  Cas.  (Ky.) 
153,  12  Am.  Dec.  287,  a  written  contract 
for  the  sale  of  land  was  entered  into,  con- 
ditioned on  the  land  being  satisfactory  to 
the  purchaser  when  he  saw  it.  After  see- 
ing the  land^  the  purchaser  declared  he  did 
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get  behind  the  car   #1  common  flooring, 
and  let  it  come  forward  at  once. 

Yours  very  truly, 
Forest  G.  Shaw  k  Co. 
per  F.  G.  Shaw. 

Appellant  here  manifested  its  knowledge 
that  appellee  had  rejected  its  proposition  as 
to  the  five  cars  of  flooring,  and  therefore 
expressed  its  willingness  to  take  them  as 
first  offered  by  appellee;  but  the  offer  thus 
msde  appellee  declined  to  accept.  This 
attempt  to  fall  back  on  appellee's  original 
offer  was  ineffectual,  and  created  no  rights 
against  the  latter.  An  offer,  when  once  re- 
jected, loses  its  legal  force,  and  cannot  be 
accepted  thereafter  so  as  to  create  a  binding 
agreement,  without  the  assent  of  the  party 
making  the  original  offer.  The  fact  that 
appellee  did,  in  compliance  with  appellant's 
urgent  requests,  subsequently  furnish  it  one 
carload  of  flooring  of  the  desired  quality, 
in  the  light  of  all  the  correspondence,  af- 
fords no  proof  that  it  was  a  part  of  the 
five  carloads  appellant  wished  to  procure. 
On  the  contrary,  appellee's  letter  of  July 
26th,  in  substance,  advised  appellant  that 
it  would  endeavor  to  send  it  a  single  car, 
but  would  not  fill  its  previously  rejected 
order  for  the  five  cars.  Nothing  more  than 
this  was  shown  by  any  of  the  subsequent 
letters  between  the  parties.  Those  written 
by  appellant  merely  indicate  that  it  was 
insisting  that  a  contract  had  been  made 
for  the  five  carloads  of  flooring,  and  those 
of  appellee  that  there  was  no  such  contract. 
So  the  case  wo  have  is  one  in  which  there 
was  an  offer  by  one  party  to  sell,  and  a 
qualified  acceptance  by  the  other  party, 
based  on  conditions  not  contemplated  by 
the  party  offering  to  sell  or  embraced  in 
his  offer  of  sale.  This  being  so,  the  quali- 
fied acceptance  was  but  a  counter  offer  on 


the  part  of  the  intending  buyer,  which  the 
seller  could  accept  or  reject,  and  did,  in 
fact,  reject.  Therefore  the  negotiations 
did  not  result  in  a  binding  contract.  "It 
is  elementary  law  that  an  offer  to  sell  must 
be  accepted  as  made,  and  that  an  acceptance 
in  different  terms,  or  upon  other  conditions, 
amounts  only  to  a  counter  offer  on  the  part 
of  the  buyer,  which  the  seller  may  accept 
or  reject  at  his  pleasure."  Gold  Spring 
DistilUng  Co.  v.  Stitzel  Distilling  Co.  150 
Ky.  467,  160  S.  W.  516. 

In  Hutcheson  v.  Blakeman,  3  Met.  (Ky.) 
80,  we  held  that  in  creating  a  contract  the 
negotiation  may  be  conducted  by  letter,  and 
the  contract  is  complete  when  the  answer 
containing  a  direct  and  unconditional  ac- 
ceptance of  a  distinct  proposition  is  de- 
spatched by  mail  or  otherwise,  provided  it 
be  done  with  due  diligence  after  the  receipt 
of  the  letter  containing  the  proposal,  and 
before  any  intimation  is  received  that  the 
ofl'er  is  withdrawn;  but  the  acceptance 
must  be  unqualified.  Indeed,  the  authori- 
ties in  support  of  this  proposition  are  so 
numerous  and  uniform  that  it  is  deemed 
unnecessary  to  quote  from  them  in  detail. 
New  York  L.  Ins.  Co.  v.  Levy,  122  Ky.  457, 
5  L.R.A.(N.S.)  739,  92  8.  W.  325;  Provi- 
dent  Sav.  Life  Assur.  Soc.  v.  Elliott,  29 
Ky.  L.  Rep.  552,  93  8.  W.  659;  Hart- 
ford L.  Ins.  Co.  V.  Milet,  31  Ky.  L.  Rep. 
1297,  106  S.  W.  144;  Henson  v.  Wilson, 
21  Ky.  L.  Rep.  1382,  55  S.  W.  209,  1 
Page,  Contr.  §§  37,  44-47;  Louisville  &  N. 
R.  Co.  V.  Coyle,  123  Ky.  854,  8  L.R.A,(N.S.) 
433,  124  Am.  St.  Rep.  384,  97  S.  W.  772; 
Minneapolis  &  St.  L.  R.  Co.  v.  Colum- 
bus Rolling  Mill,  119  U.  S.  149,  30  L.  cd. 
376,  7  Sup.  Ct.  Rep.  168.  In  the  case  last 
cited  it  was  held  that  an  offer  to  sell  im- 
poses no  obligation  on  either  party  until 
accepted   according  to   its   terms;    that   a 


not  like  it,  and  refused  to  take  it  upon  the 
terms  agreed  upon,  but  proposed  other  terms 
which  the  vendor  would  not  accept.  After 
certain  negotiations  the  purchaser  decided 
to  accept  the  land,  but  some  objection  being 
raised  by  a  third  party,  who  had  an  interest 
in  the  transaction,  an  action  for  specific 
performance  was  brought.  In  holding  that 
there  was  no  written  contract,  the  court 
states  that  the  written  contract  was  to 
cease  and  become  a  nullity  if,  when  the  pur- 
chaser saw  the  land,  he  should  not  like  it; 
that  when  he  viewed  the  land  and  declared 
his  dislike,  the  contract  by  its  own  terms 
expired,  and  after  it  had  once  expired  it 
oonld  not  be  resuscitated  by  parol  any  more 
than  it  could  have  been  originally  created 
by  parol. 

It  will  be  noticed  from  the  foregoing  cas- 
es that  the  counter  proposition  constitutes 
a  rejection  of  the  offer.  An  express  rejec- 
tion is  not  necessary,  nor  need  the  offer  be 
withdrawn  to  prevent  it9  subsequent  ac- 
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ceptance.  The  rejection  resulting  from  the 
counter  proposition  effectually  terminates 
the  existence  of  the  offer.  The  situation  is 
then  as  if  the  original  offer  had  not  been 
made,  so  far  as  any  rights  or  liabilities  can 
arise  therefrom. 

In  Sheffield  Canal  Co.  v.  Sheffield  &  R.  R. 
Co.  3  Eng.  Ry.  &  C.  Cas.  121,  the  parties 
met  after  the  offer  was  made,  and  disagreed 
as  to  the  terms  of  the  contract.  Subsequent- 
ly the  person  to  whom  the  offer  was  made 
attempted  to  accept  it.  It  was  held  that 
this  could  not  be  done,  and  in  the  course  of 
the  opinion  it  is  stated  that  if  an  offer  made 
by  letter  is  verbally  rejected,  t!ie  party 
who  makes  it  is  relieved  from  his  liability 
on  that  offer  unless  he  consents  to  renew 
the  treaty  on  the  same  footing;  the  party 
who  has  rejected  the  offer  cannot  after- 
wards, at  his  own  option,  convert  the  same 
offer  into  an  agreement  by  acceptance. 
While  other  terms  were  proposed  by  the 
person  to  whom  the  original  offer  was  made, 


160 


KEXTUCKY  COURT  OF  APPEALS. 


proposal  to  accept  or  an  acceptance  upon 
terms  varying  from  those  offered  is  a  re- 
jection of  the  oifer,  and  ends  the  negotia- 
tion, unless  the  offer  is  renewed,  or  the 
proposed  modification  accepted;  and,  more* 
over,  that  an  ofTer  which  has  been  rejected 
cannot  be  revised  by  the  tender  of  an  ac- 
ceptance of  it.  These  authorities  are  con- 
clusive of  the  case  at  bar,  and  our  examina- 
tion of  the  cases  relied  on  by  appellant's 
counsel  convinces  us  that  they  are  not  in 
conflict  with  them. 

We  find  no  merit  in  appellant's  defense 
that  it  was  a  custom  among  lumbermen 
that,  when  an  offer  is  made  such  as  is  con- 
tained in  appellee's  letter  to  appellant  of 
June  22d,  it  implies  that  the  lumber  will 
be  S2S&CM,  and  that,  when  appellant  wrote 
appellee  on  June  24th  the  letter  containing 
his  qualified  acceptance  of  the  latter's  offer, 
it  was  not  necessary  for  him  to  have  made 
any  reference  to  that  feature  of  the  con- 
tract. The  evidence  introduced  in  appel- 
lant's behalf  did  not  prove  such  a  custom. 
A  usage  or  custom  of  trade  to  be  a  guide 
in  the  construction  of  contracts  must  be 
uniform,  reasonable,  and  generally  known, 
and  the  evidence  in  this  case  falls  short 
of  establishing  the  custom  according  to 
these  well-known  rules.  Kendall  v.  Russell, 
5  Dana,  503,  30  Am.  Dec.  696;  Houston  v. 
Peters,  1  Met.  (Ky.)  558;  Caldwell  v.  Daw- 
son, 4  Met.  (Ky.)  121;  Eagle  Distilling  Co. 
V.  McFarland,  14  Ky.  L.  Rep.  860.  In 
Tamplet  v.  Safl"ell,  15  Ky.  L.  Rep.  81,  the 
rule  in  question  is  stated  in  these  words: 
"No  custom  or  usage,  however  well  estab- 
lished, can  be  incorporated  into  a  contract 
if  it  is  inconsistent  with  the  clear  intention 
of  the  parties.  An  expressed  exclusion  is 
not  necessary.  It  is  sufficient  that  the  cus- 
tom, is  excluded  by  necessary  implication." 

In  our  opinion  the  trial  court  did  not 
err  in  giving  the  peremptory  instruction  di- 
recting a  verdict  for  the  appellee.  The 
judgment  is  therefore  affirmed. 

Petition  for  rehearing  denied. 
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V. 

JENS  JOHNSON,  Respt. 

(123  Minn.  409,  143  N.  W.  1127.) 

Contract  —  offer  —  counter  proposition 
—  effect. 

A  party  to  whom  an  offer  of  contract  is 
made  must  either  accept  it  wholly  or  re- 
ject it  wholly.  A  proposition  to  accept  on 
terms  varying  from  those  ofi'ered  is  a  re- 
jection of  the  offer,  and  a  substitution  in 
its  place  of  the  counter  proposition.  It 
puts  an  end  to  the  negotiation  so  far  as  the 
original  offer  is  concerned.  The  original 
offer  thereby  loses  its  vitality  and  is  no 
longer  pending;  hence  the  party  who  has 
submitted  the  counter  proposition  cannot, 
at  his  own  option,  revive  and  accept  the 
original  offer  which  he  has  once  virtually 
rejected.  In  order  to  give  the  rejected  offer 
any  new  vitality,  there  must  be  a  renewal 
of  it,  or  renewed  assent  to  it,  by  the  party 
who  made  it.  In  a  case  within  the  statute 
of  frauds,  the  agreement  to  deal  on  the 
basis  of  the  rejected  offer  must  be  in  writ- 
ing. 

(November  21,  1913.) 

APPEAL  by  plaintiff  from  an  order  of  the 
District  Court  for  Hennepin  County 
overruling  a  motion  for  new  trial  in  an  ac- 
tion brought  to  recover  damages  for  failure 
of  defendant  to  carry  out  the  terms  of  an  al- 
leged ^v^itten  contract  for  the  sale  of  land 
to  plaintiff.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  C.  S.  Marden  and  W.  B.  Doug^ 
las,  for  appellant: 

The  clause  "take  care  of"  the  renters  is 
equivalent  to  an  insistence  that  the  renters 
should  be  paid  simply  for  the  indebtedness 
due  to  them  from  respondent  for  plowing, 
as  he  disclaimed  in  that  letter  any  other 
obligation. 

Headnote  by  Hali.am,  J. 


there  was  discussion  between  the  parties, 
and  the  case  is  treated  as  a  rejection  of 
the  original  offer  not  arising  alone  from  the 
counter  proposition,  but  from  the  use  of 
express  words.  Cases  in  general  dealing 
with  the  right  to  accept  an  offer  after  an 
express  rejection  of  tne  same  have  been 
excluded  from  this  note. 

So,  cases  in  which  the  offer  has  been 
withdrawn  have  in  general  been  excluded; 
such  as  Goodridge  v.  Wood,  133  III.  App. 
483,  where  the  person  making  the  offer  had 
withdrawn  it  after  a  counter  proposition 
had  been  subraited,  and  before  the  person 
to  whom  the  offer  had  been  addressed  had 
accepted  the  original  offer.  It  was  here 
held  that  the  person  to  whom  the  offer  was 
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addressed  could  not,  after  the  withdrawal, 
accept  it;  but  it  is  stated  that  under  the 
doctrine  of  Fox  v.  Turner,  supra,  it  did 
did  not  require  even  the  notification  which 
the  offerer  gave  to  the  person  to  whom  the 
offer  was  addressed  to  prevent  his  after- 
wards accepting  the  offer. 

So,  in  Rapp  v.  Livingston,  14  Daly,  402, 
13  N.  Y.  S.  R.  74,  the  person  to  whom  the 
offer  was  addressed  not  only  wrote  suggest- 
ing modifications  in  it,  but  the  person  mak- 
injx  the  offer  expressly  withdrew  it;  and 
after  this  there  was  held  to  be  no  right  to 
accept  the  offer  in  the  absence  of  a  renewal. 

In  Foster  v.  Boston,  22  Pick.  33,  a  num- 
ber of  landowners  submitted  a  proposition 
to  the  city  for  the  opening  of  a  street,  agree- 
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Yale  V.  Watson,  54  Minn.  173,  65  N.  W. 
957. 

Messrs.  James  A«  Peterson  and  Paul 
J.  Thompson  for  respondent. 

Hallam,  J.,  delivered  the  opinion  of  the 
court: 

Defendant  owned  a  half  section  of  land 
in  Clay  county.  Plaintiff  entered  into  nego- 
tiations to  buy  it.  The  negotiations  were 
conducted  by  correspondence  and  a  num- 
ber of  letters  were  exchanged  between  them. 
Plaintiff  claims  a  contract  of  sale  was 
made  and  that  it  was  broken  by  defend- 
ant. Defendant  denies  that  any  contract 
was  ever  made.  There  are  two  letters 
which,  if  they  could  be  taken  alone,  would 
make  out  a  contract.  The  first  is  a  letter 
written  by  defendant  to  plaintiff,  dated 
January  8,  1909,  making  a  proposition  as 


follows:  "I  will  accept  your  offer  of  $21 
per  acre.  .  .  .  This  must  be  spot  cash, 
subject  to  the  mortgage  of  $3,000,  which 
is  due  next  fall.  You  will  have  to  make 
settlement  to  the  renters  for  the  plowing 
done  this  fall."  The  other  is  a  letter 
written  by  plaintiff  to  defendant,  of  Janu- 
ary 26,  1909,  purporting  to  accept  the  above 
proposition. 

The  trouble  arises  from  the  fact  that 
there  was  intervening  correspondence  which 
precludes  our  regarding  these  two  letters 
as  a  completed  offer  and  acceptance.  This 
intervening  correspondence  was  as  follows: 
When  plaintiff  received  the  letter  of  Janu- 
ary 8th,  instead  of  accepting  its  terms,  he 
wrote  the  following:  "Now,  Mr.  J.  John- 
son, I  will  give  you  what  I  said  for  the 
land,  $21  per  acre," — entirely  eliminating 
'  the  matter  of  settlement  with  the  renters 


ing  to  relinquish  their  title  to  lands  free  of 
charge.  The  city  thereupon,  without  ex- 
pressly declining  or  accepting  this  offer, 
passed  a  vote  offering  to  pay  a  stated  sum 
for  the  accomplishment  of  the  improve- 
ment. It  was  contended  on  the  part  of  the 
landowners  that  by  this  vote  the  city  im- 
pliedly declined  their  offer  and  that  they 
were  no  longer  bound  by  it.  The  court,  how- 
ever, states  that  this  was  a  distinct  propo- 
sition on  the  part  of  the  city,  and  if  not 
accepted  it  did  not  preclude  them  from  act- 
in}»  upon  the  offer  before  made  by  the  land- 
owners, if  it  was  not  withdrawn.  This 
statement,  however,  is  obiter  in  this  case, 
since  it  was  decided  that  the  landowners 
had  withdrawn  their  original  offer  and  sub- 
mitted a  modification. 

The  element  of  time  entered  into  the 
decision  in  Ortman  v.  Weaver,  11  Fed.  358. 
It  was  here  held  that  a  conditional  accept- 
ance of  an  offer  made  to  sell  timber,  which 
qualifies  the  offer  as  to  the  amount  to  be 
paid  in  cash,  the  manner  of  giving  a  note 
for  the  balance,  and  some  details  as  to  the 
manner  of  closing  the  transaction,  which  is 
not  acquiesced  in  by  the  person  making  the 
original  offer,  prevents  the  person  to  whom 
the  original  offer  was  made  from  accepting 
the  original  offer;  at  least,  after  the  ex- 
piration of  two  weeks.  It  is  stated  in  the 
course  of  the  opinion  that  "I  would  not  say 
that  a  person  might  not  accept  an  offer 
with  qualifications  upon  one  day,  and  upon 
the  next  day,  and  before  his  counter  propo- 
sition is  rejected,  accept  unconditionally. 
But  where  the  qualified  acceptance  is  re- 
jected, or  sufficient  time  has  elapsed  upon 
which  a  refusal  should  be  inferred,  the  par- 
ty to  whom  the  offer  is  made  cannot  then 
treat  it  as  still  in  force  and  accept  it." 

The  fact  that  the  person  making  the  of- 
fer regarded  it  as  still  binding,  and  wrote 
to  the  person  to  whom  it  was  addressed, 
stating  that  he  revoked  the  offer,  cannot 
change  the  rule.  Fox  v.  Turner,  1  111.  App. 
153. 

Cases  in  which  there  is  no  counter  propo- 
sition or  offer  of  modification  are  not  with- 
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in  the  scope  of  tlie  present  note.  The  fol- 
lowing case  illustrates  this  kind  of  case, 
and  also  illustrates  the  fact  that  a  mere 
inquiry  made  of  the  person  making  the  offer 
does  not  amount  to  a  rejection  thereof: 

A  mere  request  for  a  modification,  added 
to  an  absolute  acceptance  of  the  offer,  does 
not  amount  to  a  rejection  of  the  offer. 
Turner  v.  McCormick,  66  W.  Va.  101,  67 
L.R.A.  853,  107  Am.  St.  Rep.  904,  49  S.  E. 
28.  In  this  case  the  person  to  ^whom  an 
offer  to  sell  coal  lands  was  made  accepted 
t'le  offer  and  added  a  request  "to  make  de- 
livery of  deed  with  abstract  of  title  to  me 
in  Morgantown,  W.  Va.,  on  Saturday,  June 
28,  1902,  hour  and  place  to  be  decided  later." 

An  inquiry  addressed  to  one  making  an 
offer  to  sell  goods  at  a  stated  price  and  hold 
the  offer  open  until  a  stated  time,  as  to 
whether  he  would  accept  the  stated  price 
for  delivery  over  a  period  beyond  that  in- 
dicated in  the  offer,  and  if  not,  the  longest 
limit  he  would  give,  does  not  amount  to  a 
rejection  of  the  offer  so  as  to  prevent  the 
one  to  whom  the  offer  was  made  from  there- 
after accepting  it  within  the  time  limited. 
Stevenson  v.  McLean,  L.  R.  6  Q.  B.  Div. 
346,  49  L.  J.  Q.  B.  N.  S.  701,  42  L.  T.  N. 
S.  897,  28  Week.  Rep.  916,  6  Eng.  Rul.  Cas. 
82. 

The  case  of  Zearing  v.  Crawford,  M. 
<k  C.  Co.  102  Ark.  675,  146  S.  W.  226,  bears 
some  resemblance  to  the  question  under  an- 
notation, but  is  not  directly  in  point,  as 
in  this  case  the  parties  had,  after  the  re- 
jection of  the  first  offer,  entered  into  a 
written  agreement  prescribing  other  terms. 
It  was  held  that  the  written  contract  with- 
drew the  alleged  offer  of  sale  on  the  basis 
named  at  first,  and  substituted  therefor  an 
offer  to  sell  on  the  basis  of  another  estimate, 
and  the  one  to  whom  the  first  offer  was  ad- 
dressed could  not  thereafter,  upon  failure 
to  comply  with  the  provisions  of  the  writ- 
ten contract,  accept  the  offer  first  made. 

See  New  York  L.  Ins.  Co.  v.  Levy,  5 
L.R.A.(N.S.)  739,  and  note  appended  there- 
to, on  the  effect  of  rejection  of  portion  of 
application  for  insurance.  W.  A.  E. 
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and  of  the  encumbrance  on  the  land.  This 
was  not  an  acceptance  of  defendant's  offer. 
It  was  a  rejection  of  it.  9  Cyc.  290;  Kileen 
V.  Kennedy,  90  Minn.  414,  97  N.  W.  126; 
Bastian  Bros.  Co.  v.  Wemott-Howard  Co. 
113  Minn.  196,  129  N.  W.  369;  Minneapolis 
&  St.  L.  R.  Co.  V.  Columbus  Rolling  Mill, 
119  U.  S.  149,  151,  30  L.  ed.  376,  7  Sup. 
Ct.  Rep.  168;  Egger  v.  Nesbitt,  122  Mo. 
667,  676,  43  Am.  St.  Rep.  596,  27  S.  W. 
385.  There  was  still  further  correspon- 
dence before  the  letter  of  January  26th. 
On  January  13th  defendant  wrote  plaintiff, 
stating  that  the  mortgage,  instead  of  being 
$3,000  on  the  half  section  in  question,  was 
$6,000  on  the  whole  section,  and  further 
stating:  "I  have  no  contract  with  parties 
who  are  to  rent  the  land  for  this  season, 
but  they  did  some  plowing  last  fall.  .  .  . 
If  I  sell  to  you,  you  will  have  to  take  care 
of  the  renters," — and  adding  the  further 
significant  language,  "I  will  not  accept  my 
money  on  this  deal  until  everything  is  ar- 
ranged satisfactorily  to  all  parties  interest- 
ed," evidently  meaning  that  everything 
must  be  arranged  "satisfactorily"  to  the 
tenants.  The  terms  contained  in  this  let- 
ter are  not  identical  with  those  of  the  let- 
ter of  January  8th.  On  January  14,  1909, 
plaintiff  again  wrote,  making  still  another 
counter  proposition.  After  all  this  inter- 
vening correspondence,  varying  on  both 
sides  from  the  original  offer  of  January 
8th,  plaintiff  could  not  catch  up  this  letter 
of  January  8th,  and,  by  writing  a  letter 
accepting  its  terms,  make  a  binding  con- 
tract, without  some  renewed  assent  thereto 
on  the  part  of  the  defendant.  This  is  well 
settled. 

The  law  is  that  a  party  to  whom  an  offer 
is  made  is  at  liberty  to  accept  wholly,  or 
to  reject  wholly,  but  one  of  these  things 
he  must  do.  1  Parsons,  Contr.  *477.  A  prop- 
osition to  accept  on  terms  varying  from 
those  offered  is  a  rejection  of  the  offer,  and 
a  substitution  in  its  place  of  the  counter 
proposition.  It  puts  an  end  to  the  negotia- 
tion so  far  as  the  original  offer  is  con- 
cerned. The  original  offer  thereby  loses  its 
vitality,  and  is  no  longer  pending  between 
the  parties;  hence  the  party  who  has  sub- 
mitted the  counter  proposition  cannot,  at 
his  own  option,  revive  and  accept  the  origi- 
nal offer,  which  he  has  once  virtually  re- 
jected. Fox  V.  Turner,  1  111.  App.  153.  See 
also  Lanz  y.  McLaughlin,  14  Minn.  72, 
Gil.  66,  and  cases  above  cited.  In  order  to 
give  the  rejected  offer  any  new  vitality, 
there  must  be  a  renewal  of  it,  or  renewed 
assent  to  it,  by  the  party  who  made  it. 
Sheffield  Canal  Co.  v.  Sheffield  &  R.  R.  Co. 
3  Eng.  Ry.  &  C.  Cas.  121,  132.  The  at- 
tempted acceptance  of  a  rejected  offer  is  in 
effect  nothing  more  than  a  proposal  which 
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must  be  assented  to  by  the  (Hriginal  offerer 
before  any  contract  arises.  The  revival  of 
the  rejected  offer  is  an  essential  part  of 
the  contract,  and  it  must  be  proven  as  a 
substantive  fact. 

It  is   not  contended   that   defendant   as- 
sented to  a  revival  of  his  offer  of  Januarv 
8th   in   express   terms.     Plaintiff   contends 
that  he  did  so  by  assenting  to  completion 
of  the  negotiations  in  accordance  with  this 
letter.     The  evidence  of  such  assent  is  that 
he   employed    an    attorney    "to   fix  up    the 
title;"    that   the   attorney,    at   defendant's 
direction,    caused    abstracts   of   title   to    be 
forwarded  to  plaintiff's  attorney,  and  car- 
ried   on    some   correspondence    with    plain- 
tiff's attorney.     If  we  were  called  upon  to 
determine  the  significance  of  those  acts,  we 
should  deem  them  of  doubtful  force  as  tend- 
ing to  establish  a  contract,  in  view  of  the 
attitude  in  fact  taken  by  this  attorney  in 
the  correspondence  that  followed.    This  cor- 
respondence showed   that  differences  as   to 
the  terms  on  which  the  parties  were  to  con- 
tract  arose   at   the   very    inception    of   Uie 
renewed  negotiations.    We  are,  however,  re- 
lieved from   determining  the  effect  of  the 
somewhat  equivocal  character  of  these  acts 
by    the    express    terms    of    the    statute    of 
frauds.     This  is  a  contract  for  the  sale  of 
land,   which,  under  the  statute  of   frauds, 
must  be  in  writing.     It  seems  to  us  self- 
evident  that,   if   parties   agree   to  deal   on 
the  basis  of  a  rejected  offer,  the  vendor's 
assent  tliereto,  being  an  essential  part  of 
the  contract,  must  be  in  writing.     Davis  v. 
Parish,  Litt.  Sel.  Cas.    (Ky.)    153,  12  Am. 
Dec.  287;   Sprague  v.  Hosie,  155  Mich.  30, 
19  L.R.A.(N.S.)   874,  130  Am.  St.  Rep.  558, 
118  N.  W.  497;   Hyde  v.  Wrench,  3  Bcav. 
334,  4  Jur.  1106,  6  Eng.  Rul.  Cas.  139.     It 
was  not  in  writing  in  this  case.     Where  a 
contract   within    the   statute   of   frauds   is 
made  out  by  correspondence,  the  correspond- 
ence taken  together  must  establish  the  con- 
tract in  all  its  terms.     It  can   receive  no 
aid   from   parol   evidence.     Jenness   v.   Mt, 
Hope  Iron  Co.  53  Me.  20.     A  parol  agree- 
ment to  deal  on  the  basis  of  a  rejected  offer 
is  of  no  avail.     After  the  contract  had  once 
expired    it    could    not    be    resuscitated    by 
parol,   any  more  than   it   could   have   been 
originally  created  by  parol.     This  position 
would  be  too  clear  to  admit  of  question  if, 
instead  of  a  few  days,  a  few  years  had  in- 
tervened   between    the    expiration    of    the 
written  contract  and  the  attempt  to  revive 
it.     Upon  principle,  however,  it  is  evident 
that  the  length  of  time  which  had  elapsed 
can    make    no    difference    in    this    respect. 
Davis  V.  Parish,  Litt.  Sel.  Cas.   (Ky.)    153, 
12  Am.  Dec.  287. 

We  hold  that  no  contract  was  ever  made 
between    the    parties.      It   accordingly    be- 
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comes  TmneceflBary  to  conBider  the  further 
questions  argued  by  counseL 
Order  affirmed. 
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LOUISVILLE    TRUST    COMPANY,    Trus- 
tee, Appt.y 

V. 

ELLA  BULL  SNIVELY. 

(162  Ky.  461,  172  S.  W.  911.) 

Will  —  devise  for  life  with  power  of  dis- 
position — •  estate  created. 

A  life  estate  only  which  the  life  tenant 
cannot  take  out  of  the  possession  of  the 
trustee  is  created  by  a  devise  to  be  held  in 
trust  for  the  use  and  benefit  of  a  person 
specified  "during  her  life,  with  power  to  dis- 
pose of  the  same  by  her  last  will  and  testa- 
ment." 

(February  2,  1915.) 

APPEAL  by  the  trustee  from  a  judgment 
of  the  Chancery  Branch,  Second  Divi- 
sion, of  the  Circuit  Court  for  Jefferson 
County,  in  favor  of  the  granddaughter  of 
testatrix,  Mary  A.  Bull,  deceased,  in  a  pro- 
ceeding for  the  settlement  of  her  estate. 
Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Randolph  H.  Blaln,  for  appellant: 

A  testator  has  an  absolute  and  uncon- 
ditional right  to  place  upon  a  devise  a 
limitation  restricting  the  possession  to  a 
trustee,  and  restricting  the  beneficial  right 
of  a  cestui  que  trust  for  life  or  for  a  term 
of  years. 

Carpenter  v.  Carpenter  (Carpenter  v. 
Sturgeon)  119  Ky.  682,  68  L.R.A.  637, 
115  Am.  St.  Rep.  275,  84  S.  W.  737; 
Southern  Nat.  L.  Ins.  Co.  v.  Ford,  151  Ky. 
476,  152  S.  W.  243;  Nunn  v.  Peak,  130 
Ky.  412,  113  S.  W,  493. 

The  power  of  disposition  does  not  con- 
vert the  life  estate  into  a  fee  unless  it  is 
exercised. 

McCullough  V.  Anderson,  90  Ky.  126,  7 
L.R.A.  836,  13  S.  W.  353;  4  Kent,  Com. 
319;  Pedigo  v.  Botts,  28  Ky.  L.  Rep.  196, 
89  S.  W.  164 ;  McCallister  v.  Bethel,  97  Ky. 

I  —  ■  ■       ■^—»...»»W  11  ■  ■  ■■■  ■■—■■■       ^— — ^^ 

Note.  —  For  power  of  disposition  be- 
stowed on  devisee  as  indicative  of  quantum 
of  estate  intended  to  be  devised,  see  note  to 
Re  Weien,  18  L.R.A.(X.S.)  463,  and  later 
case  Loosing  v.  Loosing,  25  L.R.A.(N.S.) 
920. 

As  to  power  to  create  remainder  after 
estate  with  absolute  power  of  disposal,  see 
notes  to  Steiff  v.  Seibert,  6  L.R.A.(N.S.) 
1186,  and  Chewning  v.  Eason,  39  L.R.A. 
IN.S.)  80.5. 
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fl,  29  S.  W.  746;  Coats  v.  Louisville  &  N. 
R.  Co.  92  Ky.  263,  17  S.  W.  664;  Dudley 
y.  Weinhart,  93  Ky.  401,  20  S.  W.  308; 
Payne  v.  Johnson,  95  Ky.  183,  24  S.  W.  238, 
609;  Lee  y.  Fidelity  Trust  &  Safety  Vault 
Co.  22  Ky.  L.  Rep.  311,  67  S.  W.  239. 

Messrs.  McDermott  A  Bay,  for  appel- 
lee: 

Appellee  took  a  fee,  not  a  life  estate. 

Trusty  v.  Trusty,  22  Ky.  L.  Rep.  1127, 
69  S.  W.  1094;  Mayes  v.  Kam,  116  Ky. 
264,  72  S.  W.  1111;  Robbins  v.  Robbins, 
10  Ky.  L.  Rep.  209,  9  S.  W.  254;  Fristoc 
V.  Laytham,  18  Ky.  L.  Rep.  157,  36  S.  W. 
920;  Constantino  v.  Moore,  23  Ky.  L.  Rep. 
369,  62  S.  W.  1016;  Snyder  v.  Baer,  144 
Pa.  278,  13  L.R.A.  359,  22  Atl.  897;  Web- 
ster V.  Webster,  93  Ky.  632,  21  S.  W.  332; 
Drye  v.  Cunningham,  24  Ky.  L.  Rep.  2500, 
74  S.  W.  272 ;  McCallister  v.  Bethel,  97  Ky. 
1,  29  S.  W.  745;  Cropper  v.  Bowles,  1.50 
Ky.  393,  160  S.  W.  380. 

Carroll,  J.,  delivered  the  opinion  of  the 
court ; 

Mrs.  Mary  Bull,  in  the  second  and  third 
clauses  of  her  last  will,  provided  as  fol- 
lows : 

"Item  Second.  I  hereby  direct  my  exec- 
utor to  convey  or  cause  to  be  conveyed  to 
the  Louisville  Trust  Company,  trustee,  for 
the  use  and  benefit  of  my  daughter,  Mary 
D.  Creamer,  my  house  and  lot  and  all  of 
the  household  and  kitchen  furniture  therein, 
being  No.  2440  Park  place,  Louisville,  Ken- 
tucky, for  and  during  the  life  of  my  said 
daughter,  Mary  D.  Creamer,  usually  known 
as  Mary  D.  Snively,  and  the  remainder  at 
her  death  to  be  held  by  the  Louisville 
Trust  Company  in  trust  for  my  said  grand- 
daughter,  Ella  Bull  Snively,  with  full  pow- 
er to  my  said  granddaughter,  Ella  Bull 
Snively,  to  dispose  of  said  real  estate  by 
her  last  will  and  testament,  and  the  said 
Louisville  Trust  Company  shall  keep  all 
taxes,  insurance,  and  repairs  on  said  real 
estate  paid. 

"Item  Third.  I  direct  my  executor  to 
pay  to  the  Louisville  Trust  Company  in 
trust  for  my  granddaughter,  Ella  Bull 
Snively,  the  net  amount  of  my  policy  in 
the  Equitable  Life  Insurance  Company, 
amounting  to  about  $5,000.  The  same  to 
be  held  by  the  Louisville  Trust  Company 
for  my  granddaughter,  she  to  receive  the 
net  income  from  same  until  she  is  thirty 
years  of  age,  at  which  time  she  is  to  re- 
ceive the  principal  sum  free  of  trust." 

In  the  fourth  clause  the  testatrix  directed 
that  the  remainder  of  her  estate  be  divided 
into  three  parts,  one  portion  going  to  Rob- 
ert F.  Bull,  another  to  Mrs.  Creamer  and 
her  children,  and  the  other  to  Edward  Bull's 
children. 
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In  the  fifth  paragraph  she  provided 
that: 

"I  direct  my  executor  to  dispose  of  the 
second  portion  above  referred  to  as  fol- 
lows: To  pay  to  my  daughter  Ella  G. 
Sevier,  the  sum  of  $2,000  in  casli,  to  my 
daughter  Mary  D.  Snively-Creamer,  the 
sum  of  $500  cash  and  to  my  grandson, 
John  Bull  Snively,  $200.  These  amount: 
to  be  paid  as  soon  after  my  death  as  prac- 
ticable. 

"All  the  balance  of  said  portion  to  be 
paid  over  to  the  Louisville  Trust  Company 
and  held  by  said  company  in  trust  for  the 
use  and  benefit  of  Ella  Bull  Snively,  dur- 
ing her  life,  with  power  to  dispose  of  same 
by  her  last  will  and  testament." 

And  in  a  codicil  she  made  this  provision: 

"Having  bequeathed  to  my  grandchild, 
Ella  Bull  Snively,  a  life  interest  in  my 
present  residence,  No,  2440  Park  avenue, 
after  the  death  of  her  mother,  Mrs.  Mary 
D.  Snively,  it  is  my  will  that  said  item 
two  of  the  above  will  be  amended  as  fol- 
lows, to  wit: 

"That  if  my  said  grandchild,  Ella  Bull 
Snively,  should  leave  any  children,  this 
house  and  lot  shall  descend  to  said  children 
upon  her  death.  If  she  should  leave  no 
children  surviving  her,  she  may  dispose  of 
the  same  by  last  will  and  testament  to 
any  of  my  descendants,  but  she  shall  have 
no  right  to  dispose  of  the  said  house  and 
lot  to  strangers  or  any  other  persons  other 
than  some  of  my  lineal  descendants." 

In  the  division  of  the  property  as  directed 
in  clause  4,  there  was  paid  to  the  Louis- 
ville Trust  Company,  as  trustee  of  Ella 
Bull  Snively,  $5,650.  Some  time  after 
this  division  and  payment,  Ella  Bull  Snive- 
ly, in  the  litigation  pending  about  the  set- 
tlement of  the  estate,  asserted,  in  a  plead- 
ing filed  for  that  purpose,  the  claim  that 
under  the  will  she  was  entitled  to  the  prop- 
erty described  in  clause  5  of  the  will  in  fee 
simple,  and  she  asked  that  the  trustee  be 
required  to  deliver  the  same  to  her  free  of 
any  trust.  The  question  at  issue  coming 
up  on  a  demurrer  to  the  pleading  of  Ella 
Bull  Snively,  the  chancellor  held  that  she 
took  the  fee  in  this  estate,  and  entered  a 
judgment  that  "all  the  property,  including 
money,  notes,  bonds,  securities,  and  choses 
in  action  now  held  by  the  Louisville  Trust 
Company  as  trustee  for  the  said  Ella  Bull 
Snively  under  item  5  of  the  will  of  said 
Mary  A.  Bull  rightfully  belongs  to  said 
Ella  Bull  Snively  unconditionally,  absolute- 
ly, and  in  fee  simple,  and  that  the  trust  in 
said  Louisville  Trust  Company  under  said 
will  was  a  dry  trust,  and  not  enforceable, 
and  that  the  said  Ella  Bull  Snively  re- 
cover of  the  Louisville  Trust  Company,  trus- 
tee, free  of  said  trust,  all  money,  notes, 
L.R.A.1915D. 


bonds,  stocks,  and  choses  in  action  now  held 
by  said  trust  company  in  trust  for  her;  to 
have  and  to  hold  in  fee  simple  and  free 
of  any  trust." 

Complaining  of  this  judgment,  the  trust 
company  prosecutes  this  appeal,  insisting 
that  under  the  will  Ella  Bull  Suivelv  took 
only  a  life  estate  in  the  property  described 
in  clause  5,  with  power  to  dispose  of  the 
same  by  her  last  will  and  testament. 

It  will  be  observed  that  there  is  no  de- 
vise over  after  the  death  of  Ella  Bull 
Snively,  and  therefore  it  is  further  insisted 
by  counsel  for  appellant  that,  if  she  should 
die  without  having  disposed  of  her  property 
by  her  last  will  and  testament,  the  estate 
would  vest  in  the  legal  heirs  of  the  testa- 
trix, and  consequently,  having  a  contingent 
interest  in  this  estate,  these  heirs  were  nec- 
essary parties  to  this  suit.  This  alleged 
defect  in  parties  is  not,  however,  very  ma- 
terial, because,  if  the  estate  was  left  in 
the  hands  of  the  trustee,  and  Ella  Bull 
Snively  took  only  a  life  estate,  and  did  not 
dispose  of  it  by  will,  it  would  go  to  these 
heirs,  and,  if  she  took  the  fee,  that  would 
dispose  of  the  interest  of  the  heirs,  and  so 
the  issue  raised  by  the  trustees  presents 
fully  every  defense  to  the  claim  of  Ella 
Bull  Snively  that  could  have  been  presented 
if  the  heirs  had  been  made  parties. 

Tlie  real  question  in  the  case  is:  EHd  Ella 
Bull  Snively  take  a  fee,  or  only  a  life 
estate,  with  power  of  disposition?  It  would 
appear  from  the  reading  of  clause  5  that 
the  testatrix  intended  to  do  two  things  in 
respect  to  the  estate  given  to  Ella  Bull 
Snively;  namely,  to  give  her  the  use  and 
benefit  of  the  fund  during  her  life,  and 
also  the  power  to  dispose  of  it  by  will.  This 
is  the  ordinary  and  natural  meaning  that 
we  think  should  be  given  to  the  words  used 
by  the  testatrix  in  the  last  paragraph  of 
this  clause.  There  is  no  substantial  dif- 
ference in  respect  to  the  title  vested  in 
Ella  Bull  Snively  by  clause  2  and  clause  5. 
One  of  these  clauses  relates  to  real  prop- 
erty and  one  to  personal  estate,  but  in 
each  of  them  it  is  provided  that  the  estate 
given  should  be  held  in  trust  for  Ella  Bull 
Snively,  with  power  to  dispose  of  the  same 
by  will.  It  is  true  that  in  clause  2  the 
trustee  is  directed  to  keep  all  taxes,  in- 
surance, and  repairs  paid  on  the  real  prop- 
erty therein  disposed  of,  while  in  clause  5 
there  is  no  particular  direction  given  to  the 
trustee  describing  its  control  over  the  prop- 
erty or  its  duties.  But  the  fact  that  the 
trustee  was  directed  in  clause  2  to  pay 
taxes,  insurance,  and  for  repairs  does  not 
really  add  anything  to  either  the  duty  or 
power  of  the  trustee,  because  the  law,  in 
the  absence  of  this  direction,  would  impose 
the    performance    of   these    duties.      If   the 
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words,  "during  her  life,"  had  not  been  in- 
«erted,  and  clause  5  had  read  that  the  prop- 
erty was  to  be  held  *^by  said  company  in 
trust  for  the  use  and  benefit  of  Ella  Bull 
Snively,  with  power  to  dispose  of  same  by 
her  last  will  and  testament,"  then  the  con- 
struction of  this  clause  would  be  controlled 
by  the  rule  announced  in  Constantine  y. 
Moore,  23  Ky.  L.  Rep.  369,  62  S.  W.  1016. 
In  that  case  the  will  read : 

"In  consideration  of  the  love  and  affec- 
tion I  have  for  my  beloved  wife,  .  .  . 
I  give  and  bequeath  unto  her  all  my  prop- 
erty I  may  die  possessed  of,  of  every  de- 
scription, real,  personal  and  mixed,  to  have 
the  same  for  her  benefit,  to  control  the 
same  during  her  life  as  she  may  see  proper, 
free  from  the  claim  of  every  person  or  per- 
sons, and  to  dispose  of  the  same  as  she 
may  see  proper  at  her  death." 

And  the  court  said  that  the  testator  hav- 
ing given  the  fee  in  the  first  of  the  clause, 
the  words,  '*to  control  the  same  during  her 
life  as  she  may  see  proper,  free  from  the 
claim  of  every  person  or  persons,  and  to 
dispose  of  the  same  as  she  may  see  proper 
at  her  death,"  were  merely  explanatory  of 
the  preceding  part  of  the  clause;  that  these 
words  were  not  a  qualification  of  the  fee 
already  given,  but  were  added  to  make 
6ure  the  preceding  clause  would  not  be  mis- 
understood. But  here  the  will  expressly 
provides  that  the  devisee  shall  only  have 
the  estate  "during  her  life,  with  power  to 
dispose  of  same  by  will." 

In  Bobbins  v.  Bobbins,  10  Ky.  L.  Rep. 
209,  9  S.  W.  254,  the  testator  directed  his 
executor  to  sell  his  Chicago  property  as 
soon  as  he  thought  advisable  for  the  inter- 
est of  his  wife,  and  when  sold  directed. 
"That  he  forthwith  invest  the  proceeds  of 
said  sales  in  United  States  bonds,  in  the 
name  of  my  said  wife,  and  for  her  benefit. 
She  will,  at  no  time,  loan  any  of  the  pro* 
ceeds  of  said  sales  of  said  real  estate  to 
any  person  or  persons  whatever,  but  is  to 
have  the  interest  on  said  bonds  to  use  as 
she  may  desire." 

In  another  clause  he  directed  that,  if  the 
Chicago  estate  was  not  sold,  the  rents  were 
to  go  to  his  wife  to  use  as  she  may  desire. 
In  holding  that  the  wife  took  the  fee,  and 
not  a  life  estate,  the  court  said  that  it  was 
manifest  from  the  reading  of  the  entire 
will  that  the  testator's  intention  was  to 
dispose  of  his  whole  estate,  and  there  was 
no  indication  of  any  purpose  on  his  part 
to  limit  the  estate  of  his  wife,  there  being 
no  children,  to  a  life  estate. 

The  essential  difference  between  that  case 
and  this  lies  in  the  fact  that  here  the  testa- 
trix  expressly   provides   that   the   devisees 
shall  hold  the  estate  "during  her  life." 
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The  case  of  Fristoe  v.  Laytham,  18  Ky. 
L.  Rep.  157,  36  S.  W.  920,  can  hardly  be  re- 
garded as  authority  for  the  proposition  as- 
serted by  counsel  for  appellee  in  this  case, 
as  it  appears  from  the  opinion  that  the 
parties  interested  in  the  construction  of  the 
will  consented  that  it  disposed  of  the  fee, 
and  not  a  life  estate. 

In  Drye  v.  Cunningham,  24  Ky.  L.  Rep. 
2500,  74  S.  W.  272,  the  testator  by  his  will 
gave  certain  property  to  liis  wife  for  life, 
with  remainder  to  his  daughters,  one  of 
whom  was  Susan  Tucker,  and  provided 
that  the  share  of  Susan  Tucker  should  be 
placed  in  the  hands  of  a  trustee  to  manage 
and  control  the  same  and  pay  over  to  her 
annually  the  interest;  and  the  court  held, 
there  being  nothing  in  the  will  to  indicate 
a  purpose  on  the  part  of  the  testator  to 
limit  the  estate  of  Mrs.  Tucker  in  the  prop- 
erty placed  in  the  hands  of  the  trustee  to 
a  life  estate,  that  she  took  the  fee,  saying: 
"The  fund  was  placed  in  the  hands  of  a 
trustee  for  its  protection  from  her  improv- 
idence or  that  of  her  husband,  but  nothing 
further  was  provided.  .  .  .  The  crea- 
tion of  the  trust  did  not  change  the  char- 
acter of  the  estate  devised  to  Mrs.  Tucker. 
It  was  her  property  held  in  trust  for  her." 

A  similar  ruling  was,  in  effect,  made  in 
Reuling  v.  Reuling,  137  Ky.  637,  120  S. 
W.  151. 

In  the  case  of  McCallister  v.  Bethel,  97 
Ky.  1,  29  S.  W.  745,  the  question  arose  as 
to  the  proper  construction  of  a  clause  in 
the  will  of  Ben  Talbot  in  which  he  devised 
certain  property  to  John  McCallister  in 
trust  for  Joseph  McCallister,  with  the  pro- 
vision that,  if  Joseph  McCallister  left  sur- 
viving him  no  children,  it  should  go  to 
any  persons  to  whom  Joseph  mi.£(ht  will  it. 
Joseph  died  intestate  and  without  chil- 
dren; and  the  court,  in  holding  that  he 
took  the  fee  in  the  property  devised,  said: 
'^here  is  no  expression  or  word  used  which 
requires  the  trustee  to  give  Joseph  the 
rents  during  his  life,  so  as  to  indicate  an 
intention  upon  the  part  of  the  testator  that 
he  was  to  have  only  a  life  estate  in  the 
land.  It  is  perfectly  manifest  from  the  will 
that  the  testator  knew  how  to  create  a  life 
estate  in  a  devisee.  .  .  .  Had  he  intend- 
ed that  Joseph  should  only  take  a  life 
estate  in  the  farm,  he  would  have  said  so, 
as  he  did  in  the  case  of  his  daughter. 
.  .  .  Having  given  Joseph  the  fee,  it  was 
wholly  unnecessary  for  the  testator  to  em- 
phasize the  fact  by  trying  to  confer  upon 
him  the  right  to  will  the  farm  to  whomso- 
ever he  pleased.  The  right  to  so  dispose 
of  the  farm  was  incident  to  the  estate  which 
the  testator  gave  him,  and  no  further  words 
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were  necessary  to  be  employed  to  enable 
him  to  do  so,  unless  he  had  bodily  heirs." 

In  Cropper  v.  Bowles,  150  Ky.  393,  150 
S.  W.  380,  the  property  in  question  was 
given  to  Mrs.  Bowles,  *'to  be  her  sole  and 
separate  estate,  free  from  the  debts  and  con- 
trol of  her  .husband  or  any  husband  she 
may  ever  have,  with  the  right  to  dispose 
of  the  same  by  last  will  and  testament  or 
writing  in  the  nature  thereof,  but  without 
power  to  mortgage  or  otherwise  to  encum- 
ber, or  to  sell  or  convey  the  same  during  her 
life."  The  court  held  that  Mrs.  Bowles 
took  the  fee,  and  that  the  restraint  upon  the 
alienation  of  the  estate  was  void;  but  it 
will  be  observed  that  here  the  grantor,  with- 
out limitation,  except  in  respect  to  the  re- 
straint on  alienation  referred  to,  conveyed 
the  estate  in  fee,  nowhere  indicating  a  pur- 
pose that  it  should  be  for  life. 

Turning  now  to  the  other  line  of  cases  re- 
lied on  in  support  of  the  proposition  that 
under  the  will  Ella  Bull  Snively  took  only 
a  life  estate  in  this  fund,  it  appears  that  in 
McCuUough  V.  Anderson,  90  Ky.  126,  7 
L.R.A.  836,  13  S.  W.  363,  the  testetor  de- 
vised his  property  to  his  wife  in  a  clause 
leading: 

"To  my  most  precious  and  well-beloved 
wife  I  give,  during  her  life,  all  my  estate, 
real  and  personal,  whether  in  possession 
or  in  action,  with  full  and  ample  authority 
to  dispose  of  the  whole  of  it  as  she  pleases. 
At  her  death,  should  she  not  have  previous- 
ly made  a  testamentary  distribution  of  all 
remaining  undisposed  of  by  her,  I  desire 
that  such  remainder  shall  be  distributed 
as  herein  directed." 

On  the  death  of  the  wife,  who  had  not 
made  any  disposition  of  a  large  part  of  the 
estate,  a  controversy  came  up  as  to  whether 
she  took  the  fee  or  a  life  estate,  and  the 
court  held  that  the  wife  took  only  a  life 
estate  with  the  power  of  disposition,  which 
she  had  failed  to  exercise,  laying  down  the 
general  rule,  that  has  since  been  consistent- 
ly followed,  that  "if  the  estate  is  given 
or  devised  generally  or  indefinitely  with  a 
power  of  disposition,  it  passes  a  fee,  but 
when  the  devisor  or  grantor  owning  the 
fee  gives  to  the  first  taker  an  estate  for 
life,  with  the  power  to  dispose  of  the  fee, 
no  greater  estate  is  vested  in  the  first  taker 
than  that  carved  out  of  the  fee  and  vested 
in  him  by  the  devisor  or  grantor.  He  is 
given  a  life  estate  in  express  terms,  and 
the  failure  to  exercise  the  power  gives  to 
the  remainderman  the  fee,  because,  no  dis- 
position having  been  made  of  it  by  the  life 
tenant,  he  takes  under  the  will  or  convey- 
ance. .  .  .  Now,  if  .  .  .  [the  testa- 
tor] had  intended  to  vest  the  wife  with  the 
fee,  or  to  give  her  the  absolute  estate,  with- 
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out  any  limitation,  it  could  have  been  readi- 
ly expressed,  and  there  would  have  been  no 
necessity  for  carrying  a  life  estate  out  of 
the  fee,  and  then  conferring  upon  the  life 
tenant  the  power  to  pass  the  fee  by  deed 
or  will,  if  she  desired  to  do  so.  The  pro- 
vision of  the  will  giving  the  wife  this 
power  shows  that  upon  its  exercise  alone 
could  the  wife  pass  the  fee,  so  as  to  de- 
feat the  objects  of  the  testator's  bounty, 
designated  to  take  the  remainder."  Payne 
v.  Johnson,  95  Ky.  175,  24  S.  W.  238, 
609;  McCallister  v.  Bethel,  97  Ky.  1,  29 
S.  W.  746. 

Running  through  the  many  cases  constru- 
ing provisions  in  wills  like  the  one  here  in 
question,  there  will  be  found  the  distinction 
that,  when  the  estate  is  devised  for  life,  ei> 
ther  expressly  or  by  necessary  inference 
gathered  from  the  intention  of  the  testator 
as  expressed  in  the  will,  the  power  of  dis- 
position in  the  devisee  will  not  convert  the 
estate  into  a  fee,  but,  if  the  devise  does  not 
specifially  or  by  necessary  inference  create 
a  life  estate,  the  power  of  disposition  in- 
vests the  devisee  with  the  fee,  and  these 
rules  apply  with  equal  force  whether  the 
estate  is  given  immediately  to  the  devisee 
or  placed  in  the  custody  of  a  trustee  for 
his  benefit. 

In  this  will  we  think  the  testatrix  mani- 
fested very  clearly  her  purpose  to  limit  the 
estate  to  a  life  estate,  or  else  she  would  not 
have  used  the  words,  "during  her  life."  If 
the  testatrix  had  not  intended  to  limit  the 
estate  to  a  life  estate  with  the  power  of 
disposition,  it  is  difficult  to  understand  why 
these  words  were  inserted  in  the  will.  That 
they  were  not  used  by  inadvertence  or  mis- 
take, or  through  ignorance  of  their  mean- 
ing, is  shown  by  the  care  with  which  the 
entire  will  was  prepared,  and  the  clearness 
with  which  the  testatrix  disposed  of  her 
estate,  and  the  appropriateness  of  the  words 
used  in  giving  the  fee  and  lesser  estate  to 
different  devisees.  The  will  provides  in 
express  terms  that  the  trustee  "shall  hold 
the  estate  in  trust  for  the  use  and  benefit 
of  Ella  Bull  Snively  during  her  life,"  and, 
if  the  estate  should  be  taken  out  of  the 
hands  of  the  trustee  and  turned  over  to  the 
devisee,  this  would  be  doing,  as  it  seems 
to  us,  what  the  testatrix  expressly  directed 
should  not  be  done.  This  conclusion,  which 
results  in  holding  that  Ella  Bull  Snively  did 
not  take  the  fee,  but  only  a  life  estate,  with 
power  of  disposition,  makes  it  unnecessary 
to  consider  the  other  question  raised,  that 
the  will  created  what  is  known  as  a  dry 
or  passive  trust. 

Wherefore  the  judgment  is  reversed,  with 
directions  to  enter  a  judgment  in  conform- 
ity with  this  opinion. 
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E.  H.  WAGNER  et  al.,  Doing  Business  as 
J.  F.  Wagner's  Sons. 

(162  Ky.  554,  172  S.  W.  942.) 

Blaster   and   servant  — >  assumption   of 
risk  —  danger  of  fall  from  roof. 

The  foreman  of  a  roofing  gang  assumes 
the  risk  of  injury  from  falling  from  a  roof 
upon  which  he  is  at  work,  because  of  the 
absence  of  gutters  or  hangers  thereon  to 
protect  employees  from  falls. 

(February  5,  1916.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Common  Pleas  Branch,  Third  Di- 
vision, of  the  Circuit  Court  for  Jefferson 
County  sustaining  a  demurrer  to  a  petition 
filed  to  recover  damages  for  personal  in- 
juries alleged  to  have  been  caused  by  de- 
fendants' negligence.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  0*Doherty  &  Yonts  and  Joseph 
S.  Ija^wton,  for  appellant: 

It  was  the  duty  of  the  defendants  to 
exercise  ordinary  care  to  keep  the  premises 
in  a  reasonably  safe  condition. 

Williams  Coal  Co.  v.  Cooper,  138  Ky. 
287,  127  S.  W.  1000;  Anderson  v.  Republic 
Iron  &  Steel  Co.  32  Ky.  L.  Rep.  723,  107 
S.  W.  220;  Shearm.  &  Redf.  Neg.  6th  ed. 
§§  185,  185  B,  6th  ed.  207  E,  207  G. 

It  was  the  duty  of  the  master  to  furnish 
hangers  or  gutters  at  the  edge  of  the  roof 
for  the  protection  of  the  servants  working 
on  the  roof.  The  injuries  occurred  from 
the  failure  of  the  master  to  provide  hang- 
ers or  gutters,  which  had  no  connection 
with  the  plaintiff's  work  and  which  ought 
to  have  been  constructed  by  the  master,  or 
an  entirely  different  set  of  workmen. 

Shearm.  &  Redf.  Neg.  6th  ed.  297  A. 

Plaintiff  was  not  charged  with  the  duty 
of  inspection. 

Anderson  v.  Republic  Iron  &  Steel  Co.  32 
Ky.  L.  Rep.  723,  107  S.  W.  220. 


Mr.  Fred  Forcht,  for  appellees: 
Plaintiff   assumed   the  risk   from   injury 

resulting  while  engaged  in  the  work  that 

he  was  employed  to  do. 

RusseU  V.   W.   E.  Caldwell  Co.   158  Ky. 

229,  164  S.  W.  787;   Williams  Coal  Co.  v. 

Cooper,  138  Ky.  287,  127  S.  W.  1000;  Mow- 

rey  v.  Frazier',  —  Ky.  — ,  120  S.  W.  289; 

Wight  V.  Cumberland  Teleph.  &  Teleg.  Co. 

137  Ky.  303,  125  S.  W.  718;  Standard  Oil 

Co.  V.  Watson,  154  Ky.  550,  157  S.  W.  929; 

Dyer  v.  Pauley  Jail  Bldg.  Co.  144  Ky.  592, 

139  S.  W.  789. 

Settle,  J.,  delivered  the  opinion  of  the 
court: 

The  appellant,  William  D.  Daisey,  by 
the  institution  of  this  action  in  the  Jeffer- 
son circuit  court,  common  pleas  branch, 
third  division,  sought  to  recover  of  the 
appellees,  £.  H.  Wagner  and  others,  part- 
ners, doing  business  as  J.  F.  Wagner's 
Sons,  damages  for  injuries  he  sustained 
by  falling  from  a  building  upon  which  he 
and  other  employees  of  appellees  were  en- 
gaged in  placing  a  tile  roof.  A  demurrer 
was  filed  by  appellees  to  the  petition  as 
amended,  which  was  sustained  by  the  cir- 
cuit court,  and  appellant  failing  to  plead 
further,  the  petition  was  dismissed  at  his 
cost.  From  the  judgment  manifesting 
these  rulings,  he  has  appealed. 

Appellees  are  engaged  in  the  tinning  and 
roofing  business  in  the  city  of  Louisville, 
and  appellant,  at  the  time  of  the  accident 
resulting  in  his  injuries,  was  employed  by 
them  as  a  general  foreman  in  the  work  of 
roofing  buildings.  It  appears  that  in  the 
fall  of  1912  appellees  contracted  with  one 
Vissman,  who  was  erecting  a  new  residence 
in  Louisville,  to  put  a  tile  roof  upon  the 
building,  and  that  appellant  as  their  fore- 
man was  instructed  by  them  to  take  charge 
of  certain  other  of  their  employees,  over 
whom  he  had  control,  and  put  the  tile  roof 
upon  the  Vissman  building,  and,  while  he 
and  they  were  upon  tlie  building  and  per- 
forming the  work  of  putting  on  the  tile 
roof,  he  fell  therefrom  a  distance  of  30 
feet  to  the  ground,  thereby  sustaining  the 
injuries   complained   of,   which   were   of   a 


Note.  —  As  to  servant's  assumption  of 
risk  of  dangers  created  by  the  master's 
negligence  which  might  have  been  discov- 
erwl  by  the  exercise  of  ordinary  care  on 
the  part  of  the  servant,  see  note  to  St. 
Louis,  I.  M.  &  S.  R.  Co.  v.  Birch,  28  L.R.A. 
(N.S.)  1250;  and  later  case,  Gombert  v. 
McKay,  42  L.R.A.(N.S.)    1234. 

The  applicability  of  the  rule  as  to  safe 
place  where  the  conditions  of  work  are 
changing  is  considered  in  the  note  to  Smith 
V.  North  Jellico  Coal  Co.  28  L.R.A.(N.S.) 
1267.  And  see  later  case,  Griffin  v.  Fredo- 
nia  Brick  Co.  40  LJt.A.(N.S.)  1088. 
LJElw^.l916D. 


ft 


The  different  senses  in  which  the  phrase 
assumption  of  risk"  is  employed  by  the 
courts  are  indicated  and  explained  in  the 
note  to  Scheurer  v.  Banner  Rubber  Co.  28 
L.R.A.(N.S.)  1216,  entitled  "May  servant 
assume  the  risk  of  dangers  created  by  the 
master's  negligence." 

Many  other  phases  of  the  subject  of  as- 
sumption of  risk  are  treated  in  notes  which 
may  be  found  by  referring  to  the  Index  to 
L.R.A.  Notes,  under  the  subject  "Master 
and  ScFvant,"  subdiv.  "Assumption  of 
Risk." 
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painful  and  permanent  character.  The 
grounds  relied  on  for  the  recovery  sought 
are  thus  stated  in  the  petition:  "Plain- 
tiff states  that  the  defendants,  their  agents 
and  servants,  by  and  through  their  gross 
negligence,  failed  to  furnish  the  plaintiff 
with  a  reasonably  safe  place  in  which  to 
do  the  work,  which  he  was  required  and 
directed  to  do  under  his  employment,  and 
that  the  said  place  was  unsafe  and  danger- 
ous, in  this,  that  the  roof  of  said  residence 
was  very  steep,  and  the  defendants,  their 
agents,  and  servants  failed  to  furnish  and 
provide  any  gutters  or  hangers,  or  like  ap- 
pliances to  the  same,  by  means  of  which 
the  plaintiff  would  have  been  enabled  to 
use  ladders  upon  said  roof,  while  engaged 
in  the  work  of  plax^ing  and  securing  said 
tile  in  position  on  the  sheeting  of  said  roof. 
Plaintiff  states  that  the  defendants,  their 
agents,  and  servants  knew,  or  by  the  exer- 
cise of  ordinary  care  could  have  known, 
of  the  unsafe  and  dangerous  condition  of 
said  place,  and,  so  knowing,  ordered  and 
directed  the  plaintiff  to  do  the  work  of 
placing  said  tile  upon  said  roof,  and  the 
plaintiff,  in  obedience  to  said  order  and  di- 
rection of  the  defendants,  their  agents,  and 
servants,  as  aforesaid,  did  go  upon  said 
roof,  and  actually  engaged  in  the  work  of 
placing  the  tile  on  said  roof,  and  while  so 
doing  the  plaintiff  was,  because  and  by  rea- 
son of  the  unsafe  and  dangerous  condition 
of  said  roof,  as  aforesaid,  caused  to  slip 
and  fall  from  said  roof,  and  to  strike  the 
ground,  and  to  sustain  serious,  painful, 
and  permanent  injuries.     .     .     ." 

It  will  be  observed  that  the  single  ground 
of  negligence  complained  of  above  is  that 
the  appellant  was  required  by  appellees 
to  work  upon  a  steep  roof  which,  by  rea- 
son thereof  and  of  the  absence  of  gutters 
or  hangers  upon  the  roof,  rendered  it  an 
unsafe  place  for  the  required  work,  and 
that  these  conditions  caused  his  fall  to  the 
ground  and  consequent  injuries.  In  the 
amended  petition  it  was  further  averred: 
"That  before  placing  or  setting  the  tile  on 
said  roof,  it  was  customary  and  necessary 
at  the  time  of  the  disaster  to  plaintiff  here- 
in, for  the  protection  of  the  life  and  limbs 
of  the  workmen  placing  or  setting  said 
tile  on  said  roof,  for  the  defendants  and  all 
similar  concerns  engaged  in  said  tiling  of 
roofs,  in  order  to  make  said  roof  reason- 
ably safe  to  work  upon,  to  furnish  and  pro- 
vide gutters  or  hangers  on  the  lower  edge 
of  said  roof,  so  that,  if  a  workman  upon 
said  roof  while  engaged  in  setting  said  tile 
happened  to  slip  or  fall,  he  would  get 
caught  or  be  able  to  catch  himHcIf  on  said 
hangers  or  gutters,  and  thereby  be  protect- 
ed and  prevented  from  falling  to  the 
ground.  That  it  was  the  duty  of  the  de- 
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fendants  to  furnish  such  gutters  or  hangers 
on  the  roof  mentioned  herein,  for  the  pur- 
poses mentioned  above,  but  that  defendants, 
their  agents,  and  servants,  by  and  through 
their  gross  negligence,  failed  to  furnish  the 
plaintiff  with  a  reasonably  safe  place  or 
with  reasonably  safe  appliances  or  any  ap- 
pliances whatsoever  in  which  to  do  the 
work  he  waa  required  and  directed  to  do 
under  his  employment,  and  that  the  said 
place  was  dangerous  and  unsafe,  in  this, 
that  the  roof  on  said  residence  was  very 
steep,  and  the  defendants  failed  to  furnish 
and  provide  any  such  gutters  or  hangers 
by  means  of  which  the  plaintiff  would  have 
been  protected  and  prevented  from  falling 
to  the  ground  in  the  manner  hereinafter 
set  out." 

It  is  not  averred  in  the  petition  or 
amendment  thereto  that  there  was  any  em- 
ployee of  appellees  superior  in  authority 
to  appellant  in  charge  of  the  work  on  the 
roof,  or  charged  with  the  duty  of  directing 
appellant  how  to  do  the  work,  or  of  in- 
structing him  as  to  the  manner  in  which  it 
should  be  done.  Neither  is  it  alleged  that 
the  place  on  the  roof  from  which  he  fell 
was  one  that  he  was  ordered  by  a  superior 
to  take,  or  that  there  was  any  defect  exist- 
ing in  the  material  used  or  the  roof  itself, 
or  that  any  of  the  appliances  used  in  per- 
forming the  work  were  defective,  or  that 
as  a  result  thereof  appellant's  injuries  re- 
sulted. Reduced  to  the  last  analysis,  the 
averments  of  the  petition,  as  amended,, 
simply  convey  the  meaning  that  appellant 
slipped  because  of  the  steepness  of  the  roof, 
and  fell  to  the  ground  because  there  were 
no  gutters  or  hangers  upon  the  roof  upon 
which  he  could  have  caught  and  prevented 
his  fall  after  he  had  slipped.  It  is  true 
the  amended  petition  contains  the  averment 
that  it  was  the  duty  of  appellees  to  have 
furnished  gutters  or  hangers  upon  the  roof 
before  requiring  the  work  to  be  performed 
thereon,  but  as  appellant  was  an  ex- 
perienced workman  in  roofing,  and  by  rea- 
son thereof  was  acting  as  appellees'  fore- 
man, and  was,  in  fact,  in  charge  of  the 
work  of  putting  on  the  roof,  he  must  have 
known,  and  did  know,  that  there  were  no 
gutters  or  hangers  upon  the  roof,  and  also 
of  the  steepness  of  the  roof,  and  that  in 
the  absence  of  the  gutters  or  hangers  he 
was  liable  to  fall  to  the  ground.  It  is  a 
matter  of  common  knowledge  that  gutters 
are  placed  upon  roofs  to  carry  off  the  rain- 
water that  may  fall  upon  them,  and  further 
a  matter  of  common  knowledge  that  gut- 
ters are  never  made  or  attached  to  the  roof 
except  as  the  roof  is  being  put  on  or  after 
its  completion. 

We  think  it  manifest  that,  in  undertak- 
ing the  work  of  putting  on  the  roof  as  ap- 
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polices'  foreman,  appellant  assumed  what- 
ever risk  grew  out  of  the  performance  of 
the  work.  It  was  such  work  as  could  only 
have  been  done  or  directed  by  a  person  of 
his  skill  and  experience.  Being  in  charge 
of  the  work,  it  was  his  duty  to  use  ordi- 
nary care  to  so  perform  it  as  that  no  in- 
jury would  result  to  himself  or  the  other 
workmen  under  his  control,  and  notwith- 
standing the  averments  of  the  petition  that 
the  roof  was  an  unsafe  place  to  work  and 
that  this  fact  was  not  known  to  him,  but 
was  known  or  by  the  exercise  of  ordinary 
care  could  have  been  known  to  appellees, 
it  is  nevertheless  patent  that  it  was  known 
to  him,  or  could  have  been  known  by  such 
an  inspection  of  the  roof  as  his  duty  as 
foreman  required  him  to  make  before  be- 
ginning work  upon  it.  He  was  charged 
with  the  duty  of  inspecting  the  roof  as  well 
as  of  doing  or  causing  to  be  done  the  work 
of  putting  on  the  tile.  If  the  doing  of  the 
work  in  the  manner  attempted  by  him  was 
dangerous  because  of  the  absence  of  gutters 
or  hangers  to  the  roof,  he  should  have  de- 
ferred beginning  work  upon  it  until  he 
could  give  information  of  such  danger  to 
appellees  that  they  might  have  had  an  op- 
portunity to  supply  gutters,  hangers^  or 
other  appliances  that  would  have  made  the 
performance  of  the  work  of  putting  on  the 
roof  reasonably  safe.  If  appellant  had 
bwn  a  young  and  inexperienced  employee 
and  had  gone  to  work  upon  the  roof  with- 
out knowledge  of  the  danger^  or  under  an 
assurance  from  appellees  that  it  was  rea- 
sonably safe  for  him  to  do  so,  it  would  pre- 
sent a  different  state  of  facts  upon  which 
the  liability  of  the  latter  might  be  made  to 
rest;  but  no  such  contention  is  here  made. 
In  Russell  v.  W.  E.  Caldwell  Co.  158  Ky. 
229,  164  S.  W.  787,  there  was  an  attempt 
upon  the  part  of  Russell  to  recover  dam- 
ages for  injuries  resulting,  as  alleged,  from 
the  negligence  of  his  employer,  W.  £.  Cald- 
well Company.  The  injuries  resulted  while 
he  was  repairing  the  roof  and  guttering  of 
a  building  ownefl  by  the  latter.  In  the 
opinion  it  is  said:  "It  will  be  observed 
that  there  is  no  allegation  that  the  defend- 
ant corporation  assumed  any  control  over 
the  work  of  making  repairs,  and  there  is 
no  allegation  that  the  plaintiff  was  at  the 
time  of  the  injury  working  under  imme- 
diate supervision  or  direction  of  any  su- 
perior officer  or  employee  of  the  company; 
nor  is  there  any  allegation  that  the  plain- 
tiff was  an  inexperienced  workman.  One 
who  is  employed  to  do  repair  work  upon 
a  roof  and  guttering  of  a  building,  from 
the  very  nature  of  things  knows  in  advance 
that  his  employer  is  not  undertaking  to 
furnish  him  a  reasonably  safe  place  in 
which  to  work;  because  if  the  place  was 
L.R^.1915D. 


not  out  of  repair,  and  therefore  in  some 
measure  dangerous,  he  would  not  have  been 
employed  to  repair  it,  and  under  such  con- 
ditions the  employee  necessarily  assumes 
the  additional  risk  growing  out  of  the  then 
condition  of  the  place." 

In  Ballard  &  B.  Co.  v.  Lee,  131  Ky.  412, 
115  S.  W.  732,  Lee  had  been  employed  to 
take  the  roofing  off  of  an  old  building,  and 
while  so  employed  fell  from  the  roof  and 
was  killed.  In  that  case  we  said:  "It 
seems  to  us  that  if  tlie  owner  of  a  house 
employs  a  competent  and  experienced  la- 
borer to  take  off  an  old  roof  and  put  on 
a  new  one,  or  to  repair  the  roof,  or  to 
tear  down  a  building,  it  is  fair  to  assume 
that  the  employee  will  take  the  necessary 
precautions  to  protect  himself  from  injury 
on  account  of  the  dangerous  or  defective 
condition  of  the  premises  about  which  he 
is  engaged  to  work,  and  that  it  would  be 
imposing  upon  the  employer  an  unreason- 
able duty  to  require  him  to  have  a  care- 
ful examination  of  the  premises  made  for 
the  purpose  of  discovering  defects  or  dan- 
gers in  order  that  he  might  inform  the 
employee  concerning  them." 

The  work  attempted  to  be  done  by  ap- 
pellant was  in  itself  hazardous  and  the 
danger  of  its  performance  obvious  to  a  per- 
son of  even  less  experience  than  was  pos- 
sessed by  him.  Being  in  charge  of  the 
work  as  foreman  because  of  his  experience 
and  skill,  he  will  not  be  heard  to  say  that 
he  did  not  know  of  the  danger.  Therefore 
such  risks  as  would  ordinarily  be  incident 
to  such  work  must  be  regarded  as  having 
been  assumed  by  him.  The  duty  of  the 
master  with  respect  to  the  furnishing  of  a 
safe  place  or  safe  premises  for  the  perform- 
ance of  such  work  as  fell  to  the  lot  of  ap- 
pellant can  have  no  application.  Therefore 
the  master  is  not,  in  a  case  like  this, 
charged  with  the  duty  of  exercising  ordi- 
nary care  to  discover  the  dangerous  or  un- 
safe place,  and  is  not  liable  in  damages 
for  an  injury  to  the  servant  because  of  the 
dangerous  condition;  for,  the  danger  being 
obvious,  the  duty  of  protecting  himself 
against  it  is  shifted  to  the  employee.  So, 
assuming  in  this  case  that  appellant's  in- 
juries were  received  as  alleged  in  the  pe- 
tition, as  the  conditions  which  caused  them 
were  openly  visible  to  him  and  the  work 
was  to  be  performed  in  accordance  with  his 
judgment  as  appellees'  foreman,  there  be- 
ing no  assurance  by  the  appellees  of  the 
safety  of  the  place  (even  if  such  assurance 
under  the  circumstances  could  have  shift- 
ed the  liability),  nor  promise  by  appellees 
to  provide  other  appliances  of  greater  safe- 
ty, we  can  but  hold  that  appellant  assumed 
the  dangers  incident  to  the  performance  of 
the  worky  for  which  reason  he  cannot  re- 
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cover  damages.     Wilson  v.  Chess  &  W.  Co. 
117  Ky.  567,  78  S.  W.  463. 

It  is  our  conclusion,  therefore,  that  the 
demurrer  was  properly  sustained;  where- 
fore the  judgment  is  affirmed. 


KENTUCKY  COURT  OP  APPEAIiS. 

LOUIS  STERLING  COON,  by  Next  Friend, 

Appt., 

V. 

KENTUCKY     &     INDIANA     TERMINAL 
RAILROAD  COMPANY. 

(—  Ky.  — ,  173  S.  W.  326.) 

Negli{?cnce  —  attractive  nuisance  —  re- 
taining wall. 

A  railroad  company  which  maintains 
without  barriers  an  inclined  retaining  wall 
with  a  wide,  smooth  top,  along  the  side  of 
a  viaduct  lawfully  constructed  over  a  city 
street,  is  not,  although  the  top  is  some  dis- 


tance from  the  surface  of  the  street,  liable 
for  injury  to  a  child  who  climbs  upon  the 
wall  and  falls  off  onto  the  street,  upon  the 
theory  of  attractive  nuisance. 

(February  26,  1915.) 

APPEAL  by  plaintiff  from  a  judgment 
of  the  Common  Pleas  Branch,  Third 
Division,  of  the  Circuit  Court  for  Jefferson 
County,  sustaining  a  demurrer  to  a  petition 
filed  to  recover  damages  for  personal  in- 
juries alleged  to  have  been  caused  hy  de- 
fendant's negligence.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Hubbard  &  Hubbard,  for  ap- 
pellant : 

Defendant  is  liable  under  the  doctrine  of 
attractive  nuisance. 

Lynch  v.  Nurdin,  1  Q.  B.  29,  4  Perry  & 
D.  672,  10  L.  J.  Q.  B.  N.  S.  73,  5  Jur.  797; 
Sioux  City  &  P.  R.  Co.  v.  Stout,  17  Wall. 
657,  21  L.  ed.  745;  Harper  v.  Kopp,  24  Ky. 


Note,  —  Doctrhie  of  attractive  nuisance 
as  applied  to  wallSf  fences^  etc. 

The  doctrine  of  attractive  nuisance  has 
been  broadly  treated,  in  its  relation  to 
various  specific  situations,  in  the  note  to 
Cahill  V.  Stone,  19  L.R.A.(N.S.)  1094. 
That  note  has  been  supplemented,  so  far 
as  concerns  ponds,  reservoirs,  waterways, 
etc.,  by  the  note  to  Thompson  v.  Illinois 
C.  R.   Co.   47   L.R.A.(N.S.)    1101. 

For  the  application  of  the  doctrine  to 
road  vehicles,  see  note  to  Bruhnke  v.  La- 
Crosse,  60  L.R.A.(N.S.)    1147, 

The  purpose  of  the  present  note  is  to 
consider  merely  the  question  whether  the 
allurement  and  menace  peculiar  to  such 
objects  as  walls,  fences,  gates,  etc.,  or 
places  in  proximity  thereto,  render  the  doc- 
trine applicable.  It  is  therefore  impossible 
to  develop  the  arguments  for  or  against 
the  general  doctrine  itself,  or  the  consid- 
erations that  bear  on  the  general  question 
whether  the  doctrine,  in  jurisdictions  in 
which  it  has  been  adopted,  is  to  be  applied 
liberally  or  strictly,  except  so  far  as  those 
arguments  and  considerations  may  have 
affected  the  applicability  of  the  doctrine  to 
the  particular  conditions  under  investiga- 
tion. For  the  broader  aspects  of  the  sub- 
ject, the  note  in  19  L.R.A.  (N,S.),  already 
referred  to,  should  be  consulted. 

The  doctrine  of  "attractive  nuisances," 
as  laid  down  in  the  line  of  cases  generally 
known  as  * 'Turntable  Cases,"  seems  to  be 
that  by  creating  or  leaving  on  one's  prem- 
ises a  dangerous  machine  or  thing  which  is 
especially  calculated  to  attract  children  to 
play  therewith,  one  impliedly  invites  chil- 
dren on  his  premises,  and  is  guilty  of  neg- 
ligence if  he  does  not  take  precautions  to 
protect  such  children  from  injury.  This 
doctrine  has  been  debated  in  many  cases 
and  in  many  courts  with  the  result  that 
there  are  many  authorities  supporting  the 
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doctrine  in  its  broadest  application,  while 
many  repudiate  it  entirely,  and  others 
give  it  qualified  recognition,  and  practical- 
ly limit  it  to  railroad  turntables.  See 
Busse  V.  Rogers,  64  L.R.A.  183  (see  also 
note  in  9  L.R.A.(N.S.)    1094). 

Walls. 

The  District  of  Columbia  was,  in  Hage- 
age  V.  District  of  Columbia,  42  App.  D. 
C.  109,  held  not  liable  under  the  attrac- 
tive-nuisance doctrine  for  'injury  to  a  child 
while  at  play  by  falling  over  an  unguarded 
retaining  wall  along  an  alley  owned  by  the 
District,  which  the  children  of  the  neigh- 
borhood were  accustomed  to  use  as  a  play- 
ground, but  which  had  not  been  designated 
as  such,  and  had  never  been  open  to  public 
travel,  or  used  by  the  public  as  a  street. 
The  court  stated  that  "there  was  nothing 
inherently  dangerous  either  in  this  alley 
or  in  the  fact  that  the  embankment  wall 
along  its  southern  side  was  not  guarded. 
Children  had  played  there  for  a  consider- 
able time  apparently  without  mishap. 
Conditions  were  observable  by  all.  If  the 
District  is  to  be  held  liable  in  this  case, 
then  it  necessarilv  follows  that  it  is  its 
duty  to  fence  every  pond  and  every  stream, 
and  make  absolutelv  safe  everv  foot  of 
ground  under  its  jurisdiction,  when  chil- 
dren are  liable  to  resort  thereto.  .  . 
The  alley  .  .  .  had  not  been  designatwl 
as  a  public  playground,  and  hence  the  cliil- 
dren  who  frequented  it  were  not  there 
upon  the  invitation  of  the  District  au- 
thorities, either  express  or  implied.  The 
District,  therefore,  was  under  no  greater 
duty  to  those  children  when  there  than 
when  upon  any  other  portion  of  the  public 
domain  not  specially  set  apart  for  them. 
It  had  not  left  in  a  place  known  to  be  fre- 
quented by  children  an  attractive  and  in* 
herently  dangerous  machine  that  was  just 
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L.  Rep.  2342,  73  S.  W.  1127 ;  1  Thomp.  Neg. 
§§  304,  305,  1234;  Branaom  v.  Labrot,  81 
Ky.  638,  50  Am.  Rep.  193;  Louisville  R. 
Co.  y.  Ksselman,  29  Ky.  L.  Rep.  333,  93 
S.  W.  50;  Brown  v.  Chesapeake  &  O.  R.  Co. 

135  Ky.  798,  25  L.R.A.(N.S.)  717,  123 
S.  W.  298;  United  States  Natural  Gas  Co. 
V.  Hicks,  134  Ky.  16,  23  L.R.A.(N.S.)   249, 

136  Am.  St.  Rep.  407,  119  S.  W.  168;  In- 
dianapolis y.  Emmelman,  108  Ind.  530,  58 
Am.  Rep.  65,  9  N.  £.  155;  Macon  v.  Paducah 
Street  R.  Co.  110  Ky.  680,  62  S.  W.  498; 
Biggs  y.  Consolidated  Barb-Wire  Co.  60 
Kan.  223,  44  L.R.A.  655,  56  Pac.  4,  5  Am. 
Neg.  Rep.  335;  Kisler  y.  Kentucky  Dis- 
tilleries &  Warehouse  Co.  —  Ky.  — ,  112 
S.  W.  913. 

]Me88rs.  Humphrey,  Middleton,  & 
Humphrey,  for  appellee: 

A  concrete  retaining  wall  20  inches  wide 
is  not  an  attractive  nuisance  within  the 
doctrine  of  those  cases  commonly  called 
"Turntable  Cases,"  which  allow  a  recovery 


to  a  trespassing  child  who  is  injured  by  a 
dangerous  instrumentality  which  is  pecu- 
liarly attractive  to  children,  and  which  is 
left  unguarded  where  children  are  accus- 
tomed to  play. 

Kansas  C.  R.  Co.  v.  Fitzsimmons,  31  Am. 
Rep.  206,  note;  Lynch  v.  Nurdin,  1  Q.  B.  20, 
4  Perry  &  D.  672,  10  L.  J.  Q.  B.  N.  S. 
73,  5  Jur.  797;  Sioux  City  &  P.  R.  Co.  v. 
Stout,  17  Wall.  657,  21  L.  ed.  745;  Bransom 
v.  Labrot,  81  Ky.  638,  50  Am.  Rep.  193; 
Harper  v.  Kopp,  24  Ky.  L.  Rep.  2342,  73 
S.  W.  1127;  Louisville  R.  Co.  v.  Esselman, 
29  Ky.  L.  Rep.  333,  93  S.  W.  50;  Brown 
y.  Chesapeake  &  0.  R.  Co.  135  Ky.  798, 
25  L.R.A.(N.S.)  717,  123  S.  W.  298;  Louis- 
ville &  P.  Canal  Co.  v.  Murphy,  9  Bush, 
522;  Schauf  v.  Paducah,  106  Ky.  228,  90 
Am.  St.  Rep.  220,  60  S.  W.  42,  6  Am.  Neg. 
Rep.  73;  Gillespie  v.  McGowan,  100  Pa. 
344,  45  Am.  Rep.  365;  Mayfield  Water  & 
Light  Co.  V.  Webb,  129  Ky.  396,  18  L.R.A. 
(N.S.)    179,  130  Am.  St.  Rep.  469,  111  S. 


as  certain  to  draw  a  child  into  peril  as 
poisoned  meat  placed  by  the  roadside  would 
be  likely  to  attract  a  neighbor's  dog;  nor 
had  it  been  guilty  of  another  act  of  gross 
negligence  by  maintaining  in  a  public  place 
a  concealed  danger  amounting  to  a  nui- 
sance. It  had  merely  deferred  putting  a 
guard  rail  along  land  dedicated  for  an 
alley  until  the  convenience  of  the  public 
required  the  alley  to  be  improved  and 
opened.  If  there  is  to  be  any  limit  to  the 
liability  of  the  District  in  such  cases  we 
must  hold  that  no  liability  has  been  shown 
in  this  case."  See  also  Coon  v.  Kentucky 
&  I.  Tebminal  R.  Co. 

So  it  was  held  in  Kavser  v.  Lindell,  73 
Minn.  123,  75  N.  W.  1038,  4  Am.  Neg.  Rep. 
408,  that  the  doctrine  of  the  * 'Turntable 
Cases"  could  not  be  applied  so  as  to  ren- 
der the  owner  liable  where  a  tenant's  three- 
and'one-half -year-old  boy  was  injured  by 
falling  off  a  retaining  wall  7i  feet  high  at 
the  rear  of  a  space  where  children  were 
accustomed  to  play,  between  the  owner's 
house  and  that  occupied  by  the  tenant. 
The  court  stated  that,  "conceding  that  this 
yard  was  not  a  part  or  appurtenance  of 
the  rented  premises,  and  that  the  child 
was  in  the  yard  by  the  implied  invitation 
of  defendant,  we  are  still  of  the  opinion 
that  plaintiff  is  not  entitled  to  recover. 
The  doctrine  of  the  'Turntable  Cases'  can- 
not be  extended  to  such  a  case  as  this." 
It  is  true,  further  observed  the  court, 
tliat  if  the  owner  of  premises  keeps  upon 
them  a  concealed  trap,  and  a  person 
coming  upon  the  premises  by  invitation 
is  injured  thereby,  he  may  recover.  But 
there  was  no  mantrap  in  this  case.  Tlie 
wall  was  plain  to  be  seen.  The  child  knew 
it  was  there,  and  fell  off  of  it  in  the  day- 
time. While  the  owner  of  the  premises 
may  owe  more  duty  to  a  child  than  to  an 
adult  coming  upon  his  premises  by  im- 
plied invitation,  yet  he  is  not  bound  to 
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guard  every  stairway,  cellarway,  retaining 
wall,  shed,  tree,  and  open  window  on  his 
premises,  so  that  a  child  cannot  climb  to 
a  precipitous  place  and  fall  off. 

So,  a  city  was  held  not  liable  in  Clark 
y.  Richmond,  83  Va.  355,  5  Am.  St.  Rep. 
281,  5  S.  £.  369,  where  a  six-year-old  boy 
climbed  on  a  wall  about  2  feet  high,  and 
while  walking  or  standing  thereon  feil  into 
an  area  on  the  other  side.  The  court  stat- 
ed that  notwithstanding  the  Turntable 
Cases,  it  was  aware  of  no  case  that  had 
gone  to  the  extent  of  holding  a  municipal 
corporation  liable  in  damages  to  a  child 
who  had  left  the  street  or  highway  and 
suffered  an  injury  as  a  consequence  of  his  ' 
having  climbed  upon  a  structure  entirely 
without  its  traveled  limits,  and  fallen  there- 
from.' 

Fences. 

The  English  case,  Harrold  v.  Watney 
[1898]  2  Q.  B.  322,  67  L.  J.  Q.  B.  N.  S. 
771,  78  L.  T.  N.  S.  788,  14  Times  L.  R. 
486,  46  Week.  Rep.  642,  approved  of  the 
attractive-nuisance  doctrine,  and  held  a 
rotten  and  defective  fence  adjoining  a  high- 
way a  nuisance  so  as  to  render  the  owner 
liable  for  injury  to  a  boy  who  climbed  up- 
on it,  causing  it  to  fall  on  him. 

One  who  maintains  on  his  premises  what 
is  called  an  "attractive  nuisance,''  that  is, 
a  place  which,  though  patently  dangerous 
to  those  of  ordinary  knowledge  and  pru- 
dence, is  so  enticing  to  others  excusably 
lacking  in  intelligence  and  caution  as  to 
induce  them  to  venture  to  it,  is  liable  for 
resulting  injuries  to  the  latter;  and  the 
same  rule  applies  to  one  who  maintains 
on  his  own  premises  a  dangerous  instru- 
mentality not  in  itself  attractive,  but 
placed  in  such  immediate  proximity  to  an 
attractive  situation  on  the  premises  of  an- 
other as  to  form  with  it  a  dangerous  whole, 
notwithstanding  the  attractive  nuisance  on 
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W.  712;  Simonton  v.  Citizens'  Electric 
Light  &  P.  Co.  28  Tex.  Civ.  App.  374,  67 
S.  W.  530;  Harris  v.  Cowles,  38  Wash.  331, 
107  Am.  St.  Rep.  847,  80  Pac.  537;  Fitz- 
maurice  v.  Connecticut  R.  &  Lighting  Co. 
78  Corni.  406,  3  L.R.A.(N.S.)  149,  112  Am. 
St.  Rep.  150,  62  Atl.  620,  19  Am.  Ncg. 
Rep.  102;  Foster-Herbert  Cut  Stone  Co.  v. 
Pugh,  115  Tenn.  688,  4  L.R.A.(N.S.)  804, 
132  Am.  St.  Rep.  881,  91  S.  W.  199,  19 
Am.  Neg.  Rep.  553;  Swartwood  v.  Louis- 
ville &  N.  R.  Co.  129  Ky.  247,  19  L.R.A. 
(X.S.)  1112,  130  Am.  St.  Rep.  464,  111  S. 
W.  305;  Hermes  v.  Hatfield  Coal  Co.  134  Ky. 
300,  23  L.R.A.(N.S.)  724,  120  S.  W.  351; 
Myer  v.  Union  Light,  Heat  &  P.  Co.  151 
Ky.  332,  43  L.R.A.(X.S.)  136,  151  S.  W. 
941;    Graves   v.  Washington   \Yater  Power 


Co.  44  Wash.  676,  11  L.RwA.(N.S.)  452,  87 
Pac.  956;  1  Thomp.  Neg.  §§  1031,  1032; 
29  Cvc.  463. 

Clay,  C,  filed  the  following  opinion: 
Plaintiff,  Louis  Sterling  Coon,  suing  by 
his  next  friend,  brought  this  action  against 
defendant,  Kentucky  &  Indiana  Terminal 
Railroad  Company,  to  recover  damagets  for 
personal  injuries.  Defendant's  demurrer 
to  the  petition  was  sustained,  and  the  peti- 
tion dismissed.    Plaintiff  appeals. 

It  appears  from  the  petition  that  defend- 
ant is  a  railroad  company  with  authority 
to  own,  maintain,  and  operate  a  line  of 
railroad  in  the  state  of  Kentuckv  and  else- 
where,  and  to  own,  maintain,  and  operate 
viaducts,    bridges,    and    trestles    over    and 


the  other  premises  may  not  be  of  itself 
dangerous.  Consequently  an  electric  light 
company  was  held  liable  under  the  at- 
tractive-nuisance doctrine  in  Consolidated 
Electric  Light  &  P.  Co.  v.  Healy,  66 
Kan.  798,  70  Pac.  884,  13  Am.  Neg. 
Rep.  71,  for  maintaining  defectively 
insulated  wires  outside  the  course  of 
the  traveled  way,  on  a  viaduct  in  a  city 
street,  and  separated  therefrom  by  a  balus- 
trade over  which  small  bovs  were  in  the 
habit  of  climbing  and  going  close  to  the 
wires,  where  a  ten-year-old  boy  climbed 
over  the  railing,  and  came  in  contact  with 
a  wire,  and  was  killed.  The  court  said 
that  while  the  company  did  not  maintain 
the  bridge  and  the  railing  constituting  the 
attractive  climbing  place  for  boys,  and  it 
might  be  that  its  wires  were  not  attractive 
appliances,  still  it  maintained  the  wires 
in  such  immediate  proximity  to  that  which 
was  attractive  as  to  constitute  them  an 
integral  part  of  the  whole.  It  put  its 
wires  within  the  attractive  environment; 
it  identified  itself  in  that  way  with  the 
attractive  place.  (Generally  as  to  duty  in 
stringing  electric  wires  to  guard  against 
danger  to  children,  see  note  to  Temple  v. 
McComb  City  Electric  Light  &  P.  Co.  11 
L.R.A.(N.S.)  449;  Wetherby  v.  Twin  State 
Gas  &  Electric  Co.  25  L.R.A.(N.S.)  1220; 
and  Meyer  v.  Union  Light,  Heat,  &  P.  Co. 
43  L.R.A.(N.S.)    136.) 

Gates. 

The  court,  in  Chicago,  K.  &  W.  R.  Co.  v. 
Bockoven,  53  Kan.  279,  36  Pac.  322,  re- 
fused to  extend  the  attractive-nuisance 
doctrine  to  an  inside  gate,  holding  that  a 
railroad  company  maintaining,  near  a  small 
settlement,  a  stockyard  sufficiently  fenced 
and  protected  by  an  outside  gate,  would 
not  be  liable  for  the  death  of  a  five-year- 
old  boy  who  was  killed  by  the  falling  of  a 
defective  inside  gate  upon  which  he  was 
swinging,  if,  without  the  knowledge  of  the 
company,  he  reached  the  place  by  climbing 
over  the  outside  gate.  But  the  court  said 
that  if,  with  the  consent  or  knowledge  of 
I..R.A.1915D. 


the  company,  children  frequently  climbed 
over  the  outside  gate  or  inclosure  of  the 
stockyard  and  played  or  swung  on  the  in- 
side gate,  which  was  in  a  defective  and 
dangerous  condition,  under  certain  circum- 
stances, such  negligence  might  be  estab- 
lished as  would  create  a  liability  for  anv 
injury  resulting  to  such  children  from  a 
gate  knowingly  left  in  a  dangerous  condi- 
tion. If  the  outside  gate  was  generally 
left  open,  in  consequence  of  which  children 
frequently  went  inside  of  the  yard;^  and 
played  or  swung  on  the  defective  inside 
gate,  and  all  of  this  was  with  the  consent 
or  knowledge  of  the  company,  and  if  on 
the  morning  that  the  little  boy  was  killed, 
the  outside  gate  was  open,  and  the  boys 
entered  the  yard  through  the  opened  gate, 
a  liability  might  rest  upon  the  company  if 
the  parents  were  not  negligent  in  suffering 
the  boy  to  be  exposed  to  such  danger.  If 
the  railroad  company  had  knowledge  that 
little  children  frequently  played  in  the 
vicinity  or  around  the  stockyards,  and  if 
the  outside  gate  was  open  upon  the  morn- 
ing of  the  injury,  without  the  authority 
of  the  railroad  company,  the  question  might 
arise,  whether,  after  being  open,  it  was 
negligently  permitted  to  remain  open.  An 
open  door  or  gate  to  an  inclosure  or  other 
premises  where  *  children  frequently  play 
would  be  very  apt  to  excite  their  curiosity, 
and  is  something  in  the  way  of  a  permis- 
sion or  an  invitation  to  enter  such  in- 
closure or  premises,  and  a  little  boy,  in 
going  through  an  open"  gate  or  door  around 
which  he  is  playing,  would  be  indulging  in 
the  natural  instincts  of  a  child.  On  the 
other  hand,  safe  and  securely  closed  gates 
would  form  a  bar  to  the  inclosure.  It  does 
not  appear  from  the  evidence  that  little 
children  could  open  the  outside  gate  of 
the  stockyards  when  closed  or  shut.  It 
was  further  observed  by  the  court  that  if 
it  were  proved  that  on  one  occasion  only, 
prior  to  the  injury,  children  were  in  the 
stockvards  and  were  ordered  away  at  once 
by  the  company  or  its  agent,  and  under 
such  direction  left  the  yard,  that  of  itself 
would  not  establish  knowledge  on  the  part 
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upon  the  streets  and  thoroughfares  of  the 
city  of  Louisville.  With  the  consent  of  the 
city,  the  company  built  a  viaduct  about  60 
feet  long  and  50  feet  wide  and  20  feet  high, 
extending  across  Montgomery  street  be- 
tween Thirtieth  and  Thirty-First  streets,  in 
that  city.  The  north  side  of  the  viaduct 
consists  of  a  concrete  retaining  wall.  The 
wall  is  about  20  inches  wide,  with  a  smooth 
surface  on  top,  and  the  west  end  is  about 
28  inches  above  the  street.  From  the  west 
end  the  wall  gradually  ascends  until  it 
reaches  a  height  of  15  feet  from  the  street. 
The  children  in  the  neighborhood  find  the 
wall  attractive,  and  are  in  the  habit  of 
climbing  upon  it.  This  fact  was  known  to 
the  defendant.  The  plaintitf  is  an  infant 
fourteen  years  of  age.    The  plaintiff  climbed 


the  w^all,  and,  when  he  reached  a  point 
about  11  feet  from  the  street,  fell  and  was 
severely  injured.  It  is  alleged  that  his 
injuries  were  due  to  the  gross  carelessness 
and  negligence  of  the  defendant  in  failing 
to  guard  and  protect  the  wall  in  such  a 
way  as  to  prevent  injuries  to  children. 

Plaintiff  bases  his  right  to  recover  on  the 
"Turntable  Cases/'  or  the  '*attractive-nui- 
sance"  doctrine.  We  deem  it  unnecessary  to 
discuss  the  doctrine  at  length.  Mumerous 
eases  illustrating  the  different  phases  of  the 
rule  may  be  found  in  the  editorial  note  to 
the  case  of  Wheeling  &  L.  E.  R.  Co.  v.  Har- 
vey, 19  L.R.A.(N.S.)  1136.  Other  discus- 
sions of  the  question  may  be  found  in  the 
notes  to  Walsh  v.  Pittsburg  R.  Co.  32  L.R.A. 
(X.S.)    559.      This   court  has   applied   the 


of  the  company  of  any  habit  or  practice  of 
children  resorting  to  the  yards  for  play. 

Lumber  piles. 

It  is  held  in  Snare  &  T.  Co.  v.  Friedman, 
40  L.R.A.(N.S.)  367,  94  C.  C.  A.  369,  169 
Fed.  1,  21  Am.  Neg.  Rep.  311,  (writ  of 
certiorari  denied  in  214  U.  S.  518,  53  L. 
ed.  1065,  29  Sup.  Ct.  Rep.  700)  that  one 
piling  building  material  (iron  girders)  in 
the  street  owes  a  duty  to  children  of  such 
tender  years  as  to  be  incapable  of  contrib- 
utory negligence  or  trespass,  who,  to  his 
knowledge,  are  accustomed  to  play  in  the 
vicinity,  to  use  ordinary  care  to  prevent 
the  piles  from  being  in  such  imstable  con- 
dition as  would  be  likely  to  cause  injury 
to  such  children  as  might  come  in  contact 
with  them.  The  court  stated  that  the  doc- 
trine of  those  cases  which  relate  to  struc- 
tures, dangerous,  as  well  as  attractive,  to 
children,  maintained  on  defendant's  own 
land,  is  a  fortiori  applicable  to  cases  like 
the  present,  where  the  defendant  has  main- 
tained the  dangerous  thing,  structure,  or 
condition  upon  a  public  street  or  highway. 
This  is  just  the  opposite  of  the  conclusion 
reached  in  71  N.  J.  L.  606,  70  L.R.A.  147, 
108  Am.  St.  Rep.  764,  61  Atl.  401,  2  Ann. 
Cas.  497,  a  case  in  the  state  court  between 
the  same  parties,  on  the  same  facts.  ( As  t 
to  the  right  of  the  Federal  court  to  de- ; 
termine  the  question  independently  of  the 
decisions  of  the  state  courts,  see  the  opinion 
in  the  Friedman  Case,  and  the  note  in  40 
L.R.A.(N.S.)   380,  437,  et  seq.) 

So,  according  to  Louisville  R.  Co.  v. 
Esselman.  29  Ky.  L.  Rep.  333,  93  S.  W.  50, 
a  city  ordinance  which  permits  owners,  in 
repairing  or  constructing  buildings,  to  place 
building  material  in  the  street,  does  not 
license  them  to  set  a  dead-fall  in  the  street 
to  catch  unwarv  children,  mischievouslv  or 
prankishly  wandering  within  the  forbidden 
zone.  The  law  is,  on  the  contrary,  that  the 
builder  must  anticipate  their  presence  with 
a  knowledge  of  their  nature,  and  provide 
against  accidents  to  them  so  far  as  may 
reasonably  be  within  his  power.  The  in- 
stincts of  humanity  father  this  rule.  Conse- ' 
L.R.A.1915D. 


quently  it  was  held  in  this  case  that  the 
railroad  company,  which  had  stacked  its 
building  material  (iron  girders)  in  a  street 
in  so  negligent  a  manner  that  a  beam  fell 
upon  an  eleven -year-old  boy  while  atlemj)t- 
ing  to  get  down  from  the  top  of  the  pile, 
upon  wiiich  lie  had  climbed,  was  liable  for 
the  resulting  injuries. 

So  it  was  held  in  Smith  v.  Davis,  22  App. 
D.  C.  315,  that  one  who  had  piled  lumber  in 
a  public  street  without  proper  consent,  so 
as  to  constitute  a  public  nuisance,  was 
liable  for  injury  to  a  nine-year-old  trespass- 
ing child  upon  whom  a  portion  of  it  fell, 
although  the  evidence  failed  to  make  ap- 
parent the  cause  of  its  falling,  where  the 
evidence  also  failed  to  show    that    the    in- 

I 

jured  child  was  instrumental  in  causing  the 
lumber  to  fall.  In  holding  that  the  case 
fell  clearly  within  the  principle  of  Lynch  v. 
Nurdin,  1  Q.  B.  29,  4  Perry  &  D.  672,  10  L. 
J.  Q.  B.  N.  S.  73,  6  Jur.  797  (the  leading  at- 
tractive-nuisance case)  the  court  said  that 
the  lumber  was  piled  on  public  ground, 
where  the  public  had  a  right  to  be,  and  that 
it  was  tempting  to  children  to  play  on  it,  or, 
it  might  be,  to  sit  on  it;  and  that,  if  by  in- 
dulging their  natural  impulses,  they  were 
on  the  timber,  and  it  fell  from  some  jar  or 
disturbance  received,  it  would  be  difficult  to 
show  that  there  was  any  such  negligence  on 
their  part  as  would  defeat  a  recovery  for  an 
injury  received  by  one  of  them. 

But  where  children  were  accustomed  to 
play  in  a  lumber  yard,  and  a  child,  while  so 
playing,  was  fatally  injured  by  a  loose  pile 
of  lumber  falling  upon  him,  the  court,  in 
Kelly  V.  Benas,  217  Mo.  1,  20  L.R.A.(N.S.) 
903,  116  S.  W.  657,  while  recognizing  that 
the  doctrine  of  the  Turntable  Cases  obtained 
in  Missouri,  held  that  it  was  not  applicable 
to  the  case,  and  said:  ''If  the  old  channel 
of  the  law  is  to  be  quite  changed  by  the  ap- 
plication of  the  new  doctrine  automatically 
and  without  discrimination,  if  sentimental 
considerations  (however  elevated  and  ten- 
der) are  to  usurp  the  place  of  cold  and 
calm  reason  as  the  foundation  for  rules  of 
law,  then  the  flood  gates  now  damming  back 
liability  will  be  raised,  letting  in  strange 
and  deep  waters  for  the  landowner  to  strug- 
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doctrine  and  sustained  a  recovery  in  a 
number  of  cases.  Thus,  in  Bransom  v.  La- 
brot,  81  Ky.  638,  50  Am.  Rep.  193,  the 
defendant  owned  a  vacant  lot  between  two 
streets  in  Frankfort.  The  lot  had  been  used 
by  the  public  for  a  number  of  years.  De- 
fendant used  it  for  stacking  lumber.  One 
of  the  piles  of  lumber  was  negligently 
stacked.  Plaintiff's  intestate,  a  little  boy, 
while  playing  on  or  near  the  unsafe  pile 
of  lumber,  was  struck  by  the  falling  lumber 
and  killed.  In  the  case  of  Harper  v.  Kopp, 
24  Ky.  L.  Rep.  2342,  73  S.  W.  1127,  the  de- 
fendant, without  permission  from  the  city, 
left  a  pile  of  lumber  stacked  in  the  streets. 
A  child  six  years  of  age,  while  playing 
about  the  lumber,  was  injured.  A  recovery 
was  allowed  because  the  defendant  stacked 


the  lumber  in  a  public  street,  where  its 
unguarded  condition  made  it  attractive  ajid 
dangerous  for  young  children.  In  the  case 
of  Louisville  R.  Co.  v.  Esselman,  29  Ky. 
L.  Rep.  333,  93  S.  W.  60,  the  railway  com- 
pany stacked,  in  one  of  the  streets  of  Louis- 
ville, certain  building  materials  to  be  used 
in  the  reconstruction  of  its  power  plant. 
Part  of  the  materials  consisted  of  heavy 
iron  I-beams.  While  a  boy  eleven  years  of 
age  was  playing  on  the  beams,  one  of  them 
fell  over  and  injured  his  leg.  Judgment  in 
favor  of  the  boy  was  affirmed  on  the  ground 
that  the  material  was  so  negligently  stacked 
as  to  constitute  a  dangerous  instrumental- 
ity. A  recovery  was  also  allowed  in  Brown 
V.  Chesapeake  &  O.  R.  Co.  135  Ky.  798,  25 
L.R.A.(N.S.)  717,  123  S.  W.  298,  which  was 


gle  with.  Not  only  will  he  be  liable  for 
boys  drowned  while  swimming  in  his  stock 
pond  (the  idea  of  swimming  being  alluring 
to  a  boy ) ,  for  those  who  fall  into  uncovered 
wells,  cisterns,  and  cellars  (the  notion  of 
playing  on  the  brink  of  such  being  a  boyish 
one),  for  children  who  are  suffocated  while 
playing  in  piles  of  sand  accumulated  for 
building  purposes,  or  in  sliding  down  stacks 
of  straw  unscientifically  piled  and  exposed, 
but  he  may  be  mulcted  in  damages  for  in- 
juries to  his  neighbors'  children,  who, 
romping  in  his  haymow,  without  his  invi- 
tation, break  their  bones  by  sliding  down 
his  hay  chute,  or  those  who,  playing  in  his 
rock  quarry,  are  hurt.  Shall  he  fence 
against  adventurous,  trespassing  boys?  Al- 
most as  well  suggest  'that  he  build  a  wall 
against  birds.'  If  he  is  held  to  liability  for 
injury  to  the  children  of  Jones  because  of 
the  way  he  piles  his  lumber,  by  the  same 
token,  as  to  Brown,  liability  would  be 
fastened  on  him  for  the  way  he  piles  his 
stones,  his  bricks,  his  corn  in  pens,  his  hay- 
ricks, and  his  cordwood  on  his  private 
grounds;  in  fact,  as  has  been  pointedly  said, 
every  landowner  will  be  liable  for  injuries 
to  his  neighbor's  children  under  the  new 
doctrine  except  the  neighbor  himself.  We 
cannot  well  write  the  law  that  way." 

No  invitation  to  children  to  play  in  a 
lumber  yard  can  be  implied  from  the  fact 
that  the  owner  does  not  always  drive  them 
away  when  they  enter  it.  Kelly  v.  Benas, 
supra. 

So,  a  lumber  pile  on  a  vacant  and  unin- 
closed  lot  under  defendant's  control  and  ad- 
jacent to  a  lot  on  which  she  was  erecting  a 
building  was  held  not  an  attractive  nui- 
sance in  Middleton  v.  Rentier,  141  App.  Div. 
617,  126  N.  Y.  Supp.  315,  and  the  defendant 
not  liable,  where  a  child  nine  years  old  was 
injured  while  playing  on  the  lot  by  lumber 
falling  upon  him,  there  being  no  evidence 
to  show  who  piled  the  lumber,  or  that  it 
was  negligently  piled,  or  that  defendant  was 
in  any  way  connected  with  the  piling  of  it, 
the  only  evidence  connecting  defendant  with 
it  being  a  statement  by  plaintiff's  mother  to 
the  effect  that  the  defendant  called  upon 
her  subsequent  to  the  injury,  and  told  her 
L.R.A.1915D. 


she  (defendant)  had  a  right  to  put  the 
lumber  on  the  lot,  and  that  plaintiff  had  no 
right  to  go  there.  The  court  stated  that 
plaintiff  at  most  was  a  mere  licensee,  and 
the  owner  of  land  is  not  bound  by  the 
common  law  to  fence  his  land,  nor  is  he 
under  any  obligations  to  make  the  same 
safe  or  to  keep  it  in  any  particular  con- 
dition for  the  benefit  of  trespassers,  bare 
licensees,  or  persons  going  upon  it  without 
his  invitation,  express  or  implied.  The 
court  stated  that  the  case  could  not  be 
brought  within  the  principle  of  the  so- 
called  Turntable  Cases,  or  attractive  nui- 
sance. 

So,  where  a  lessee  piled  lumber  on  a  lot 
adjoining  a  street,  and  a  child,  while  at 
play,  was  injured  by  pulling  several  pieces 
of  the  timber  upon  him  in  attempting  to 
get  on  or  off  the  pile,  the  lessee  was  held 
not  liable,  in  Powers  v.  Owego  Bridge  Co.  97 
App.  Div.  477,  89  N.  Y.  Supp.  1030,  the 
case  not  coming  within  the  attractive-nui- 
sance doctrine.  The  court  stated  that  de- 
fendant owed  no  duty  to  the  plaintiff  be- 
yond that  which  it  owed  to  other  strangers, 
it  had  the  right  to  use  the  premises  in  the 
usual  manner  in  the  prosecution  of  its  busi- 
ness, and  was  not  bound  to  anticipate  that 
a  trespasser  would  interfere  with  its  prop- 
erty. The  case  is  quite  distinguishable 
from  those  where  lumber  or  building  ma- 
terial has  been  insecurely  piled  upon  the 
street  so  as  to  menace  the  safety  of  those 
passing,  and  from  those  wherein  dangerous 
structures  have  been  maintained  upon 
premises  to  which  the  public  has  been  in- 
vited. The  lumber  was  piled  in  the  usual 
way,  and  if  it  had  not  been  piled  at  all,  the 
defendant  could  not  have  been  held  responsi- 
ble for  an  injury  to  a  trespasser. 

In  Kramer  v.  Southern  R.  Co.  127  N.  C. 
328,  52  L.R.A.  359,  37  S.  E.  468,  where  a 
child  was  killed  by  the  fall  of  cross-ties 
which  a  railroad  company  had  piled  in  the 
street,  counsel  for  plaintiff  conceded  that  he 
did  not  contend  for  the  application  of  the 
doctrine  of  the  Turntable  Cases;  and  the 
court  observed  that  that  doctrine  would  not 
apply  if  the  ties  had  been  carelessly  piled 
on    the    defendant's    premises;    that    those 
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a  typical  turntable  case.  In  the  case  of 
United  States  Natural  Gas  Co.  v.  Hicks, 
134  Ky.  12,  23  L.R.A.(N.S.)  249,  135  Am. 
St.  Rep.  407,  119  S.  W.  166,  defendant 
maintained  a  defective  gate  valve  in  its 
pipe  line  underneath  a  street.  Because  of 
the  defect  the  gas  leaked.  A  child  four 
years  of  age  threw  a  match  into  the  box, 
which  caused  an  explosion,  which  injured 
plaintifif.  It  was  held  that,  where  a  gas 
company  maintained  a  pipe  line  in  a  high- 
way,  it  was  bound  to  protect  it  to  prevent 
injuries  to  persons  and  children  lawfully  in 
the  highway. 

On  the  other  hand,  a  recovery  was  denied 
in  Louisville  &  P.  Canal  Co.  v.  Murphy,  9 
Bush,  522,  where  a  little  girl  five  years  of 
age   fell  through   the   railing  of   a   bridge 


maintained  by  defendant,  and  was  killed. 
The  evidence  showed  that  the  bridge  was  in 
good  condition  for  purposes  of  travel.  The 
court  held  that  the  defendant  was  not  re- 
quired to  make  its  approach  safe  for  chil- 
dren, but  was  required  only  to  make  it  safe 
for  the  purposes  of  ordinary  travel.  In  the 
case  of  Schauf  v.  Paducah,  106  Ky.  228,  90 
Am.  St,  Rep.  220,  50  S.  W.  42,  6  Am.  Neg. 
Rep.  73,  it  was  shown  that  the  city  main- 
tained a  gravel  pit  which  was  filled  with 
water.  A  little  boy  seven  years  of  age 
walked  into  the  water  in  pursuit  of  a  bird. 
He  got  beyond  his  depth,  and  was  drowned. 
A  recovery  was  denied.  In  the  case  of  May- 
field  Water  &  Light  Co.  v.  Webb,  129  Ky. 
395,  18  L.R.A.(N.S.)  179,  130  Am.  St.  Rep. 
469,  111  S.  W.  712,  a  wire  heavily  charged 


cases  were  exceptions  to  the  general  rule 
and  went  to  the  very  limit  of  the  law; 
adding  that  mere  attractiveness  of  premises 
to  children  will  not  bring  a  case  within  the 
exceptional  doctrine.  It  was  held,  upon  the 
assumption  that  the  defendant  did  not 
know  that  children  were  in  the  habit  of 
playing  on  the  ties  in  the  street,  tliat  it 
was  not  liable;  but,  upon  the  assumption 
that  it  did  know  of  that  fact,  and  took  no 
precautious  to  prevent  such  sport  or  to 
guard  against  injury  to  the  children,  it 
was  liable,  the  decedent  being  too  young  to 
be  chargeable  with  contributory  negligence; 
the  latter  proposition,  however,  does  not 
seem  to  rest  upon  the  attractive-nuisance 
doctrine.  Mr.  Justice  Purches,  in  a  dis- 
senting opinion,  states  that  this  case  pro- 
ceeds upon  tlie  theory  that  if  a  lumber  deal- 
er piles  wood  or  lumber  on  his  premises, 
though  carelessly  piled,  and  children  play 
upon  it,  and  are  injured  by  its  falling,  the 
owner  of  the  lumber  is  not  liable  in  dam- 
ages; but  if  he  piles  his  lumber  on  the  land 
of  someone  else,  he  is  a  trespasser,  and  if 
the  lumber  falls  and  injures  the  child,  he 
is  liable  in  damages.  Furches  was  of  the 
opinion  that  the  railroad  company  had  a 
right  to  pile  the  ties  where  it  did,  and  was 
not  liable  as  a  trespasser. 

Injury  to  a  child  while  playing  on  a  pile 
of  railroad  bridge  ties  in  the  railroad  yard, 
which  was  fenced  except  on  the  side  along 
the  railroad  track,  and  out  of  which  the 
servants  of  the  company  always  ordered  any 
children  found  there,  did  not  render  the 
railway  company  liable,  as  it  was  not  under 
obligation  to  so  pile  the  ties  as  to  prevent 
injury  to  a  child  climbing  upon  them.  Mis- 
souri, K.  &  T.  R.  Co.  V.  Edwards,  90  Tex. 
65,  32  L.R.A.  825,  36  S.  W.  430.  It  is 
stated  in  the  above  case,  in  distinguishing 
the  Turntable  Cases,  that  the  ruling  in 
these  cases  must  be  justified  upon  one  of 
two  grounds:  Either  that  the  turntables 
possess  such  peculiar  attractiveness  as  play- 
things for  children  that  to  leave  them  ex- 
posed should  be  deemed  equivalent  to  an 
invitation  to  use  them,  or  that,  when  un- 
secured, they  are  so  obviously  dangerous  to 
children  that,  when  it  is  discovered  that 
L.R.A.1915D. 


they  are  using  them,  it  is  negligence  on  the 
part  of  the  owner  not  to  take  some  steps  to 
guard  them  against  the  danger.  But  when 
it  is  said  that  it  is  enough  that  the  object 
or  place  is  attractive  or  alluring  to  chil- 
dren, and  when  it  is  said,  as  has  been  inti- 
mated, that  the  fact  that  they  resort  to  a 
particular  locality  is  evidence  of  its  at- 
tractiveness, the  question  suggests  itself, 
What  object  or  place  is  not  attractive  to 
very  young  persons  who  are  left  free  to 
pursue  their  innate  propensity  to  wander  in 
quest  of  amusement?  What  object  at  all 
unusual  is  exempt  from  infantile  curiosity? 
What  place  conveniently  accessible  for  their 
congregation  is  free  from  the  reckless  feet 
of  adventurous  truants?  We  do  not  see 
that  a  yard  kept  by  a  railroad  company  for 
the  deposit  of  old  ties  and  other  rejected 
material  or  new  material  for  railroad  re- 
pair and  construction  possesses  any  greater 
attraction  for  children  than  any  other 
place  of  deposit  of  any  similar  material, 
kept  by  people  pursuing  other  avocations. 
Is  a  pile  of  ties  any  more  alluring  than  a 
pile  of  wood  kept  for  fuel,  or  a  pile  of  rails 
laid  aside  for  making  or  repairing  a  farm 
fence?  Children  may  injure  themselves  in 
playing  on  either.  In  such  a  case  we  con- 
clude that  the  law  does  not  devolve  the 
duty  upon  the  owner  of  the  yard  to  see  that 
the  ties  are  so  placed  that  children  may  not 
injure  themselves  while  playing  upon  them. 
Though  the  ties  may  have  been  inartistical- 
ly  piled,  we  do  not  see  that  any  danger 
should  have  been  anticipated  from  the  man- 
ner in  which  they  were  stored. 

It  is  held  in  Busse  v.  Rogers,  120  Wis. 
443,  64  L.R.A.  183,  98  N.  W.  219,  15  Am. 
Neg.  Rep.  743,  that  one  who,  in  using  the 
street  adjoining  his  property  as  part  of  his 
lumber  yard,  piles  lumber  there  in  an  un- 
stable manner,  is  liable  for  injuries  caused 
by  its  fall  upon  a  child  who,  while  traveling 
along  the  street,  follows  its  inclination  to 
play,  and  attempts  to  climb  upon  the  pile, 
and  thereby  causes  the  timber  to  fall;  and 
the  fact  that,  at  the  time  a  child  is  injured 
by  the  fall  of  lumber  wrongfully  and  negli- 
gently piled  in  a  highway,  it  has  temporar- 
ily ceased  to  be  a  traveler,  and  turned  aside 
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with  electricity  ran  in  close  proximity  to  a 
telephone'  pole.  The  wire  was  18  feet  from 
the  ground.  From  the  telephone  pole  two 
guy  wires  ran  to  the  ground  at  an  angle 
of  about  45  degrees.  A  boy  eleven  years 
of  age  climbed  up  the  guy  wires.  His  head 
came  in  contact  with  the  electric  wire,  and 
he  was  instantly  killed.  The  court,  after 
stating  that  the  tendency  of  the  more  recent 
cases  was  to  restrict  rather  than  enlarge 
the  Turntable  Cases,  held  that  the  facts  did 
not  warrant  a  recovery.  In  the  case  of 
Hermes  v.  Hatfield  Coal  Co.  134  Ky.  300, 
23  L.R.A.(N.S.)  724,  120  S.  W.  351,  the 
coal  company  maintained  a  coal  chute  in 
the  city  of  Covington.  A  ladder  ran  from 
the  ground  to  the  top  of  the  chute.  A  boy 
ten   years    of   age   climbed   up    the    ladder, 


and,  while  looking  into  the  chute,  fell  and 
broke  his  neck.  In  denying  a  recovery  the 
court  said:  ''If  the  defendant  company  Ib 
responsible  in  the  case  at  bar,  then  it  is 
difficult  to  limit  the  rule  which  would  hold 
a  defendant  responsible  for  the  trespasses 
of  children.  There  are  very  few  things 
whicli  do  not  afford  an  opportunity  for  head- 
long  infancy  to  injure  itself." 

In  the  case  of  Myer  v.  Union  Light,  Heat 
&  P.  Co.  151  Ky.  332,  43  L.R.A.(N.S.)  136, 
351  S.  W.  941,  tlie  evidence  showed  that 
the  light  company  furnished  electricity  to 
a  church  in  Covington.  Its  wires  passed 
down  the  side  of  the  building  and  through 
a  transformer  into  the  cellar.  A  hoy  ten 
years  of  ag^,  while  hunting  for  a  ball, 
climbed  the  fence  inclosing  the  church  yard* 


to  play,  does  not  bar  its  right  of  recovery 
against  the  wrongdoer.  The  court  observes 
that  this  is  not  the  case  of  an  owner  of 
land  putting  an  attractive  and  lawful  but 
dangerous  machine  or  thing  upon  his  own 
property  and  leaving  it  unguarded.  It  is 
the  case  of  an  owner  placing  an  unlawful 
nuisance  in  the  highway  and  leaving  it  un- 
guarded. The  child  has  a  right  in  the  high- 
way.' It  must  be  recognized  that  he  will 
play  thereon  if  occasion  offers.  While  it 
would  not  be  accurate  to  say  that  the 
streets  are  made  to  play  in,  it  would  be 
equally  inaccurate  to  say  that  a  property 
owner  can  totally  disregard  the  fact  that 
children  always  have,  and  probably  always 
will,  play  therein.  He  cannot  lawfully  lay 
anything  like  a  trap  for  the  child  upon  the 
highway,  and  escape  the  consequences  by 
saying  that  the  child  would  not  have  been 
injured  had  he  confined  himself  exclusively 
to  traveling. 

The  following  cases  do  not  discuss  the  at- 
tractive-nuisance doctrine,  but  the  facts  are 
such  as  to  suggest  the  application  of  that 
doctrine: 

Thus,  one  who  stacks  lumber  in  a  public 
street  is  liable  for  injury  to  a  six-year-old 
boy  who  falls  therefrom,  although  it  may 
not  have  been  negligently  piled,  since  its  un- 
guarded situation  makes  it  an  attractive 
and  accessible  object  of  danger  to  very 
young  children.  Harper  v.  Kopp,  24  Kv.  L. 
Rep.  2342,  73  S.  W.  1127. 

So,  one  was  held  liable  in  Spengler  v.  Wil- 
liams, 67  Miss.  1,  6  So.  613,  for  the  death 
of  a  child  killed  while  at  play  by  the  fall- 
ing of  an  unsafe  pile  of  lumber  in  a  public 
street,  the  recovery  being  allowed  on  the 
theory  that  the  lumber  so  maintained  was 
an  attractive  nuisance.  The  court  stated 
that  the  allegation  touching  the  character 
of  the  piled  lumber  as  likely  to  induce 
children  to  play  around  and  about  it,  and  of 
defendant's  knowledge  of  such  fact,  did  not 
belong  to  that  class  of  things  required  to 
be  alleged  in  the  pleading,  or,  if  alleged, 
specifically  proved. 

So,  one  who  had  piled  beer  barrels  on  a 
sidewalk  in  front  of  his  premises  was  held 
liable  in  Kreiner  v.  Straubmiiller,  30  Pa. 
i-.K.A.lsU.')l). 


Super.  Ct.  609,  for  injuries  to  a  boy,  re- 
ceived while  playing  upon  them.  The  bar- 
rels were  empty,  were  not  in  any  way  se- 
cured, and  were  so  arranged  in  tiers  as  to 
be  attractive  to  children.  The  pile  of 
barrels  was  of  such  a  character  that  the  de- 
fendant should  have  anticipated  that  chil- 
dren would  climb  upon  them  in  their  play, 
and  that  the  manner  of  piling  was  such  as 
to  render  it  dangerous  to  children  who 
would  be  tempted  to  play  thereon. 

A  railroad  company  was  held  liable  in 
St.  Louis  &  S.  F.  R.  Co.  v.  Underwood,  114 
C.  C.  A.  323,  194  Fed.  363,  3  N.  C.  C.  A. 
467,  for  injury  to  child  six  years  old  by  a 
pile  of  lumber  toppling  over  upon  her  while 
at  play,  the  court  stating  that  the  conduct 
of  the  defendant  in  placing  the  lumber  in 
an  exposed  situation  and  easily  accessible 
to  children  of  tender  years  constitutes 
actionable  negligence. 

Where  a  company,  in  violation  of  ordi- 
nance, piled  lumber  on  the  sidewalk  in 
front  of  his  premises,  and  a  child  four  years 
old,  while  standing  near  or  passing  by,  was 
killed  by  planks  falling  off  the  pile,  the 
court,  in  True  &  T.  Co.  v.  Woda,  201  111. 
315,  66  N.  E.  369,  in  affirming  a  judgment 
for  plaintiff,  stated  that  the  company  piled 
the  lumber  upon  the  sidewalk  in  a  public 
street  in  the  citv  in  the  vicinitv  of  the 
homes  of  a  number  gf  children,  and  the  evi- 
dence shows  that  it,  through  its  agents, 
knew  that  the  children  were  in  the  habit  of 
congregating  at  the  place  where  the  lumber 
was  piled,  and  climbing  upon  and  over  the 
same  while  at  play.  The  pile  of  lumber,  as 
thus  situated,  was  of  such  character  that 
the  jury  was  justified  in  finding,  from  the 
evidence,  that  the  company  should  have 
known  it  would  be  likely  to  attract  small 
children;  and  if  they  climbed  upon  the  lum- 
ber as  piled  it  would  be  likely  to  fall  upon 
them  and  injure  them.  The  jury,  from  the 
evidence,  were  justified  in  finding  that  the 
company's  negligence  was  the  proximate 
cause  of  the  injury. 

Where  a  railroad  company  maintained  a 
pile  of  wood  in  close  proximity  to  the  track, 
and  knew  for  a  year  or  more  that  children 
were  accustomed  to  play  there,  it  was  held 
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and,  coming  in  contact  with  defendant's 
wires,  was  injured.  A  recovery  was  denied. 
Counsel  for  appellant  contend  that  the 
facts  of  this  case  bring  it  within  the  rule 
laid  down  in  the  case  of  Harper  v.  Kopp, 
supra,  because  the  retaining  wall  was  placed 
in  a  public  street  where  plaintiff  had  the 
right  to  be.  As  before  stated,  however,  the 
court  rested  its  decision  in  the  Kopp  Case 
upon  the  fact  that  the  defendant,  without 
permission  from  the  city  authorities,  stacked 
his  lumber  in  a  public  street,  where,  be- 
cause of  its  unguarded  condition,  it  was 
dangerous  to  young  children.  In  the  case 
under  consideration,  the  defendant  was  au- 
thorized by  the  city  to  build  a  viaduct  and 
construct  a  retaining  wall.  The  wall  was 
placed  where  the  defendant  had  the  right 


to  place  it.  The  only  ground,  therefore, 
for  holding  the  defendant  liable,  is  that  it 
maintained  in  a  public  place,  in  an  unguard- 
ed and  unprotected  condition,  a  dangerous 
instrumentality  or  thing  that  was  attrac- 
tive to  children.  It  could  hardly  be  said 
that  a  retaining  wall  like  the  one  in  ques- 
tion is  dangerous.  It  is  not  like  a  stack 
of  lumber  composed  of  separate  pieces  that 
are  liable  to  fall  at  any  time.  On  the  oc- 
casion of  the  accident,  it  did  not  fall  or 
break.  The  only  sense  in  which  it  could  be 
said  to  be  dangerous  is  that  it  was  easy  to 
climb,  and  easy  to  fall  from;  but,  for  that 
matter,  so  is  every  tree,  every  pole,  every 
fence,  every  ladder,  every  railing  or  set  ol 
steps,  that  the  owner  may  have  about  his 
premises.      It    is    charged    in    the    petition 


liable  in  Kansas  City,  Ft.  S.  &'  M.  R.  Co. 
V.  Matson,  68  Kan.  815,  75  Pac.  503,  where 
a  locomotive  and  a  number  of  cars  ran 
along  the  track  close  by,  shaking  the  pile 
and  causing  a  boy  to  fall  under  the  train. 
The  court  stated  that  it  was  immaterial 
who  owned  the  ground  on  which  the  pile  of 
wood  was  placed,  as  the  railroad  company 
was  aware  of  the  situation  and  the  danger. 
Even  if  the  injury  was  the  result  of  the  con- 
current negligence  of  two  parties,  the  rail- 
road company  would  be  responsible  where 
its  negligence  was  the  proximate  cause  of 
the  injury. 

The  negligence  of  a  manufacturer  was 
held  a  question  for  the  jury  in  Valley 
Planing  Mill  Co.  v.  McDaniel,  —  Ark.  — , 
170  S  W.  994,  where  he  left  a  truck  loaded 
with  lumber  standing  in  the  door  of  his  dry 
kiln,  abutting  on  a  street,  with  the  front 
end  extending  into  the  street  about  3  feet> 
and  a  boy  nine  years  old,  walking  along  the 
street,  reached  up  and  caught  hold  of  the 
front  end  of  the  truck,  causing  it  to  fall 
over  and  crush  him.  The  evidence  showed 
that  the  street  abutting  on  the  dry  shed  of 
the  manufacturer  where  the  boy  was  in- 
jured was  not  a  very  much  traveled  street 
by  footmen,  but  the  manufacturer,  in  the 
exercise  of  that  care  which  the  law  requires 
of  an  ordinarily  prudent  person  in  the  con- 
duct of  his  business,  was  bound  to  antici- 
pate that  children,  as  well  as  adults,  were 
likely  to  be  walking  along  the  street,  and 
that'a  child  of  tender  years  might  be  tempt- 
ed to  play  with  a  loaded  truck,  or  to  indulge 
in  such  childish  pranks  as  the  one  in  ques- 
tion. The  child  was  upon  the  street,  where 
it  had  a  right  to  be;  and  the  manufacturer 
should  not  only  have  anticipated  that  chil- 
dren were  likely  to  walk  upon  the  street, 
but  that  they  were  also  likely  to  turn  aside 
from  travel  and  play  and  meddle  with  a 
loaded  truck  which  extended  out  into  the 
street.  Having  left  the  truck  there,  heavily 
loaded  with  lumber,  with  the  front  end 
sticking  up,  and  the  load  on  the  truck 
so  near  evenly  balanced  that  only  a  slight 
exertion  was  necessary  to  tilt  it  down,  the 
manufacturer's  negligence  was,  in  the  opin- 
ion of  the  court,  a  question  for  the  jury. 
L.R.A.1915D. 


Where  certain  persons  in  possession  and 
control  of  an  unfenccd  lot  upon  a  public 
street  had  piled  lumber  on  it  so  negligently 
that  an  inlant  playing  near  it  was  killed 
by  one  of  the  timbers  falling  upon  him.  it 
was  held  in  Bransom  v.  Labrot,  81  Ky.  638, 
50  Am.  Rep.  193,  that  such  persons,  in 
placing  the  lumber  on  the  lot,  were  bound  to 
make  it  reasonably  safe  and  secure  against 
injury  to  children  coming  near  it,  and  that 
a  failure  to  do  so  rendered  them  prima 
facie  guilty  of  negligence.  In  this  case  thoy 
had  been  notified  of  the  dangerous  char- 
acter of  the  lumber  piles,  and  won?  re<iut'st- 
ed  to  make  it  safe,  which,  with  ordinary 
diligence  they  could  have  done,  but  they 
failed  and  refused  to  do  so.  The  lumber 
pile  was  within  40  feet  of  a  public  street, 
across  a  pathway  the  public  had  been  ac- 
customed to  use,  and  upon  an  open,  un- 
fenced  lot  that  children  had  for  years  been 
in  the  habit  of  resorting  to  by  license  of  the 
owner,  and  without  objection  or  warning  by 
defendants,  and  to  which  they  could,  before 
the  timber  was  placed  thereon,  resort  with 
safety.  It  was  therefore  the  duty  of  defend- 
ants, in  placing  their  timber  upon  the  lot, 
to  do  it  in  such  a  manner  as  to  make  it 
reasonably  safe  and  secure  against  injuries 
to  children  coming  there. 

The  owner  of  a  lumber  pile  in  a  public 
landing  place  was  held  not  liable,  however, 
in  Lynch  v.  Knopp,  118  La.  611,  8  L.R.A. 
(N.S.)  480,  118  Am.  St.  Rep.  391.  43  So. 
352,  10  Ann.  Cas.  807,  for  the  death  of  an 
eight-year-old  girl,  caused  by  the  fall  of 
lumber  upon  her,  due  to  the  fact  that  othor 
children  had  gone  upon  the  lumber  and  dis- 
placed pieces  of  it,  since  the  owner  had  no 
reason  to  suspect  that  children  would  do 
that,  and  for  the  reason  that  the  lumber 
pile  was  not  such  an  object  as  to  attract 
children  or  excite  their  curiosity. 

Where  lumber  was  piled  in  a  passage  or 
gangway  on  private  property  54  foot  from 
a  public  street,  the  owner  was  held  not 
liable  in  Vanderbeck  v.  Hendry,  34  N.  J.  L. 
467,  whore  a  child  was  killed  by  a  pile  of 
lumber  toppling  over  upon  her  while  gath- 
ering wood.  The  court  stated  that  the 
passageways  were  in  no  sense  intended  for 
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that  defendant  was  negligent  in  not  con- 
btructing  the  protecting  wall  in  such  a 
way  that  it  could  not  be  climbed.  It  is 
suggested  that  spikes  could  have  been  placed 
on  it.  Manifestly,  if  this  had  been  done, 
and  plaintiff  had  been  injured,  there  would 
have  been  greater  reason  for  holding  the 
defendant  liable.  It  is  also  suggested  that 
a  fence  or  a  guard  rail  might  have  been 
constructed  at  the  lower  point  of  the  wall. 
As  this  would  have  rendered  access  to  the 
wall  a  little  more  diiUcult,  the  natural  re- 
sult would  have  been  to  increase  the  number 
of    climbers,    and    not    only    add    to   their 


danger  by  furnishing  them  something  else 
to  fall  from,  but  to  impose  upon  the  defend- 
ant the  further  duty  of  also  guarding  and 
protecting  the  additional  guard  rail  or 
fence.  In  our  opinion,  the  retaining  w&U 
in  question  was  not  such  a  dangerous  in- 
strumentality or  thing  as  to  impose  on  the 
defendant  any  liability  for  its  original  con- 
struction or  its  failure  to  construct  barriers 
to  prevent  boys  from  climbing  on  it.  It 
follows  that  the  trial  court  properly  sus- 
tained the  demurrer  to  the  petition. 
Judgment  affirmed. 


the  use  of  the  public  except  as  they  might 
have  occasion  to  go  there  for  the  purpose  of 
business;  the  public,  otherwise  than  to  that 
extent,  were  not  either  expressly  or  implied- 
ly invited  or  allured  to  pass  through  them. 
The  occasional  passing  through  by  persons 
to  reach  a  public  street  was  not  encouraged 
by  the  defendant  or  in  any  way  acquiesced 
in,  otherwise  than  as  may  be  implied  from 
not  expressly  forbidding  it.  The  presence 
of  children  in  the  passageway  was  with- 
out the  consent  or  even  acquiescence  of  the 
defendant,  for  it  cannot  be  disputed  that 
generally  they  were  driven  out  of  the  yard. 
Under  these  circumstances  the  defendant 
ought  not  to  have  been  held  responsible  to 
the  plaintiff  for  mere  neglect  in  the  mode  of 
piling  the  lumber.  The  plaintiff  was  only  a 
volunteer,  and  not  there  witlyn  the  scope  of 
the  purpose  of  the  way,  or  by  any  act  of  the 
defendant  induced  to  come  into  it.  The  ex- 
posure of  such  gangways,  clearly  intended 
for  business  uses  alone,  although  in  a 
populous  locality,  where  children  might  be 
tempted,  from  curiosity  or  idle  purpose,  to 
go,  is  not  sufficient  to  require  the  defend- 
ant either  to  fence  his  yard  or  pile  his  lum- 
ber with  reference  to  the  fact  that  children 
might  be  injured  by  mere  neglect  in  its 
piling.  The  court  further  stated  that  the 
defendant  ought  not  to  be  held  to  the  duty 
of  reasonable  care  towards  plaintiff  in  the 
piling  of  the  lumber,  piling  it  so  as  to  pre- 
vent any  danger  that  would  be  likely  to 
come  to  children  who  might  naturally  and 
reasonably  be  expected  to  frequent  the 
locality  without  a  conscious  purpose  of  mis- 
chief or  conscious  unlawful  act.  Plaintiff's 
age  could  have  no  bearing  except  on  the 
question  of  contributory  negligence;  and  if 
the  defendant  had  been  guilty  of  any 
neglect  of  duty  towards  him,  his  tender 
years  might  have  shielded  him  from  any 
imputation  of  carelessness. 

It  is  culpable  negligence  to  pile  lumber 
near  a  sidewalk  so  that  a  child,  by  apply- 
ing slight  force,  may  topple  it  over.  Earl 
V.  Crouch,  40  N.  Y.  S.  R.  847,  10  N.  Y.  Supp. 
770,  affirmed  in  131  N.  Y.  61.3,  30  N.  E.  864. 
The  court  in  the  above  case  stated  that  there 
was  abundant  evidence  that  the  lumber  was 
piled  in  a  negligent,  careless  manner,  in- 
stead of  piling  it  so  that  the  tiers  would 
rest  against  and  support  each  other ;  the  tier 
that  fell  was  so  piled  that  the  slight  force 
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supplied  to  it  by  the  child  toppled  it  over. 
Fixing  such  a  trap  upon  a  street  in  an  in- 
habited part  of  a  city,  with  the  strong 
probability  that  children  would  be  playing 
about  it  at  all  hours  of  the  day,  was  reck- 
less, culpable  negligence. 

A  builder  who,  under  a  permit  from  the 
city  authorities,  piled  lumber  in  the  high- 
way so  negligently  that  it  toppled  over  and 
killed  a  boy  playing  on  the  sidewalk,  was 
held  liable  in  Addis  v.  Hess,  29  Pa.  Super. 
a.  506. 

A  boy  does  not  become,  as  matter  of  law, 
a  lounger  by  stopping  in  a  street  on  his 
way  home,  to  rest  and  cool  off,  after  finish- 
ing a  game  which  he  had  been  playing  in  a 
vacant  lot,  so  as  to  prevent  his  recovering 
for  injuries  by  the  fall  upon  him  of  lumber 
illegally  piled  in  the  highway.  Kessler  v. 
Berger,  205  Pa.  289,  61  L.R.A.  611,  54  Atl. 
887,  14  Am.  Neg.  Rep.  203. 

Telegraph  poles  and  trees. 

A  telegraph  pole  with  guy  wire  attached 
and  prongs  exposed  was,  in  Thompson  v. 
Cumberland  Teleph.  &  Teleg.  Co.  138  Ky. 
109,  127  S.  W.  531,  held  not  to  constitute  an 
attractive  or  dangerous  trap  for  little  chil- 
dren, so  as  to  render  the  telegraph  company 
liable  for  injuries  to  a  child  who  slipped, 
striking  the  guy  wire,  in  attempting  to 
climb  the  pole. 

In  holding  a  guy  wire  not  a  dangerous 
instrumentality,  attractive  and  alluring  to 
children,  within  the  meaning  of  the  Turn- 
table Cases,  the  court  in  Maytield  Water  & 
Light  Co.  V.  Webb,  129  Ky.  395,  18  L.R.A 
(N.S.)  179,  130  Am.  St.  Rep.  469.  Ill  S.  W. 
712,  stated  that  as  long  as  electric  light 
wires  are  not  put  under  ground,  they  must 
be  put  upon  poles;  and  where  they  are 
placed  above  the  street  as  high  as  18  feet, 
the  company  should  not  be  required  to  an- 
ticipate that  children  will  climb  up  to  the 
wires  and  get  hurt.  Guy  wires  are  neces- 
sary on  high  poles  at  street  corners  where 
the  line  turns.  A  guy  wire  placed  on  a 
high  pole  to  keep  it  in  place,  or  some  such 
contrivance,  cannot  well  be  dispensed  with. 
Such  a  wire  is  not  a  dangerous  instrumen- 
tality, attractive  or  alluring  to  children, 
within  the  meaning  of  the  Turntable  Cases. 
The  little  boy  was  a  trespasser  upon  the  de- 
fendant's wire,  and,  being  a  trespasser,  he 
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cannot  complain  that  the  premises  were  un- 
safe. Children  no  less  than  adults,  when 
they  trespass  upon  the  property  of  another, 
take  the  risk  unless  the  circumstances  bring 
the  case  within  the  principle  of  what  is 
known  as  the  Turntable  Cases,  where  a 
dangerous  instrumentality  is  maintained, 
with  knowledge,  actual  or  constructive,  that 
it  is  alluring  to  children  and  endangers 
them.  A  wire  18  feet  above  the  ground, 
which  can  only  be  reached  as  this  wire  was, 
cannot  be  said  to  fall  within  the  exception 
to  the  general  rule. 

And  the  fact  that  a  telegraph  pole  con- 
tained protruding  spikes  or  foot  rests  start- 
ing from  a  point  about  20  inches  from  the 
ground  did  not  bring  it  w^ithin  the  turn- 
table doctrine  so  as  to  render  a  power  com- 
pany liable  for  injury  to  a  child  by  falling 
while  attempting  to  climb  the  pole.  The 
court  stated  that  it  would  be  unwise  to  ex- 
tend the  doctrine  of  the  Turntable  Cases  to 
cases  of  this  character.  It  would  seriously 
retard  the  material  progress  and  cripple  the 
business  interest  of  the  country  if  persons 
owning  and  operating  public  utilities  which, 
from  their  very  nature,  require  the  use  of 
structures  and  appliances  placed  in  prox- 
imity to  public  highways,  should  be  for- 
bidden to  use  or  maintain  any  structure  or 
appliance  of  a  kind  calculated  to  attract 
and  allure  children  to  attempt  their  use  as 
playthings,  and  which,  when  so  used,  be- 
comes dangerous.  Simonton  v.  Citizens* 
Electric  Light  &  P.  Co.  28  Tex.  Civ.  App. 
374,  67  S.  W.  530. 

An  electric  railway  company  was  held  not 
liable,  in  Johnston  v.  New  Omaha  Thomson 
Houston  Electric  Light  Co.  78  Neb.  24,  17 
L.R.A.(N.S.)  435,  110  N.  W.  711,  113  N.  W. 
526,  for  injury  to  a  boy  by  taking  hold  of  a 
live  wire  on  a  trolley  pole  located  outside  of 
a  walk  along  a  viaduct  in  a  city.  The  court 
said  that  the  structure  was  not  of  such  a 
character  as  to  be  obviously  attractive  to 
children.  And  in  a  per  curiam  opinion,  it 
was  stated  that  the  case  appears  to  be  quite 
unlike  the  Turntable  Cases  and  others  of 
like  kind,  where  children  are  injured  by 
machinery  and  appliances  attractive  as 
playthings,  and  left  unguarded  in  such 
situations  as  to  invite  them  to  gratify  their 
impulses  without  knowledge  or  apprehen- 
sion of  danger. 

It  was  held  in  Temple  v.  McComb  City 
Electric  Light  &  P.  Co.  89  Miss.  1,  11  L.R.A. 
(X.S.)  449,  119  Am.  St.  Rep.  698,  42  So. 
874,  10  Ann.  Cas.  924,  that  an  electric  light 
company  was  bound  to  have  reasonably  ex- 
pected that  small  boys  of  the  neighborhood 
would  climb  a  little  oak  tree  abounding  in 
branches  extending  almost  to  the  ground, 
and  that  the  company  was  liable  where  a 
boy  did  climb  the  tree  and  came  in  contact 
with  one  of  the  company's  uninsulated 
wires,  receiving  injury.  The  court  stated 
that  the  immemorial  habit  of  small  boys  to 
^limb  little  oak  trees  filled  with  abundant 
branches  reaching  almost  to  the  ground  is  a 
habit  of  which  corporations  stretching  their 
wires  over  such  trees  must  take  notice. 
This  court,  so  far  as  the  exertion  of  its 
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power  in  a  legitimate  way  is  concerned,  in- 
tends to  exert  that  power  so  as  to  secure,  at 
the  hands  of  these  public  utility  corpora- 
tions handling  and  controlling  these  ex- 
traordinarily dangerous  agencies,  the  high- 
est degree  of  skill  and  care. 

Other  structures  or  things. 

It  was  held  in  Northwestern  Elev.  R.  Co. 
v.  O'Malley,  107  111.  App.  599,  that  the  com- 
pany could  not  be  held  liable  under  the  doc- 
trine of  the  Turntable  Cases  where  an 
eight-year-old  boy  went  under  an  elevated 
railroad  structure  in  process  of  erection 
and  was  hurt  by  a  piece  of  iron  falling  upon 
him,  it  appearing  that  he  was  not  attracted 
to  the  place  of  danger  by  the  structure,  or 
by  any  work  that  was  being  carried  on,  and 
that  he  was  not  invited  there  expressly  or 
by  implication.  The  principle  of  the  Turn- 
table Cases,  states  the  court,  is  that  the 
child  cannot  be  regarded  as  a  voluntary 
trespasser  because  he  is  induced  to  come 
into  the  place  of  danger  by  the  defendant's 
own  conduct. 

So,  where  a  ten-year-old  boy  climbed  upon 
an  elevated  railway  structure  in  search  of 
a  ball,  and  while  there  stumbled  against  a 
live  wire,  the  railroad  company  was  held 
not  liable  in  McAllister  v.  Jung,  112  111. 
App.  138,  under  the  doctrine  of  the  Turn- 
table Cases,  where  there  was  no  evidence 
tending  to  show  that  boys  of  tender  years, 
or  others,  had  been  in  the  habit  of  climb- 
ing upon  such  a  structure,  and  it  appeared 
that  the  wire  was  not  exposed,  unguarded, 
or  easy  of  access  from  the  street,  and  that 
there  was  nothing  on  the  surface  of  the 
roadbed  or  top  of  the  structure  attractive  or 
alluring  to  childish  instincts,  and  where  it 
appeared  that  the  company  had  no  reason 
to  anticipate  that  children  or  others  would 
endeavor  to  resort  to  it  at  that  place.  The 
difference  between  the  case  at  bar  and  the 
Turntable  Cases,  where  the  place  was  open, 
easy  of  access,  frequented  by  children,  and 
in  itself  attractive,  observed  the  court,  was 
so  wide  that  it  could  discover  no  ground  of 
comparison  and  no  basis  for  the  application 
of  the  doctrine  of  those  cases. 

So,  where  a  child  climbed  a  ladder  and 
was  killed  by  falling  down  a  coal  chute 
maintained  on  a  city  street  by  a  coal  com- 
pany, the  company  was  held  not  liable  in 
Hermes  v.  Hatfield  Coal  Co.  134  Ky.  300, 
23  L.R.A.  (N.S.)  724,  120  S.  W.  351,  the 
infant  being  a  trespasser,  and  the  ladder 
and  chute  being  in  nowise  defective.  The 
court  stated  that  this  case  fell  within  the 
principle  of  Mayfield  Water  &  Light  Co.  v. 
Webb,  129  Kv.  395,  18  L.R.A. (N.S.)  179, 
130  Am.  St.  Rep.  469,  111  S.  W.  712,  supra, 
under  "Telegraph  Poles,"  and  that  the  case 
did  not  fall  within  the  principle  of  Branson 
V.  Labrot,  81  Ky.  638,  50  Am.  Rep.  193,  a 
lumber-pile  case. 

So,  the  turntable  doctrine  was,  in  O'Hara 
V.  Laclede  Gaslight  Co.  244  Mo.  395,  148  S. 
W.  884,  held  inapplicable  to  a  large  gas 
pipe  left  near  the  curb  of  a  street  by  con- 
tractors, unblocked,  and   which  started  to 
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roll,  killing  a  boy  nine  years  old,  playing  in 
the  center  of  the  street.  "The  length  of 
time  the  pipe  remained  in  position  demon- 
strated it  was  securely  laid,  and  no  careless- 
ness can  be  predicated  in  regard  to  the 
manner  in  which  it  was  laid  unless  the  de- 
fendant was  bound  to  anticipate  children 
would  play  about  it,  and  guard  against  an 
injury  to  them.  In  my  opinion  this  is  in- 
voking the  doctrine  of  the  Turntable  Cases 
and  applying  it  to  an  instance  to  which  it 
had  no  application.  There  was  nothing 
about  these  pipes  in  the  street  so  attractive 
to  children,  or  so  dangerous  to  them  if  at- 
tracted, as  to  impose  on  defendant  the  duty 
of  taking  precautions  with  a  special  refer- 
ence to  accidents  to  children.  Children 
will  romp  occasionall}"  about  any  appliance, 
tool,  or  device  they  have  access  to;  but  only 
those  which  are  apt  to  entice  them  into 
danger  impose  on  the  owner  the  duty  of 
guarding  against  their  intrusion.  In  fact, 
the  Turntable  Cases  are  anomalous,  and  it 
is  the  practice  of  the  court  to  carry  their 
doctrine  no  further  than  the  previous  de- 
cision compelled."  So,  of  course  (the  court 
observed),  the  mere  laying  of  the  pipe  on 
the  slight  incline  proved  in  the  case  does  not 
create  a  condition  of  things  to  invoke  the 
turntable  doctrine.  Pipes  placed  in  the 
street  are  not,  of  and  within  themselves, 
either  so  attractive  to  children  and  so  im- 
minently dangerous  to  children  as  to  au- 
thorize the  application  of  the  rule  applied 
to  turntables  and  cases  involving  other  in- 
herently dangerous  and  inherently  attrac- 
tive objects.  The  application  of  the  rule 
imposed  the  duty  upon  defendant  to  use 
special  care  as  to  children.  This  was  a 
burden  not  imposed  by  the  law  under  the 
facts  of  the  case. 

And  while  the  doctrine  of  the  Turntable 
Cases,  states  the  court  in  Devine  v.  Armour 
&  Co.  159  111.  App.  74,  is  not  limited  in 
Illinois  to  those  nuisances  which  are  auto- 
matically dangerous  to  children  seeking 
merely  amusement,  nevertheless  the  owner 
of  a  dilapidated  house  cannot  be  held  to  a 
duty  to  prevent  children  from  coming  on 
the  premises  to  gather  wood  by  tearing  it 
down,  especially  in  the  absence  of  any  proof 
that  children,  without  express  permission, 
were  in  the  habit  of  indulging  in  such 
practice. 

Where  the  owner  of  a  tenement  building 
was  held  not  liable  for  the  death  of  a  nine- 
year-old  boy  who  went  out  on  the  platform 
of  a  fire  escape  and  fell  through  an  insecure 
trapdoor,  the  court  in  McAlpin  v.  Powell, 
70  N.  Y.  126,  26  Am.  Rep.  561,  in  distin- 
guishing the  Turntable  Cases  from  this, 
stated  that  a  child  is  permitted  to  go  into 
the  public  streets,  which  are  open  to  persons 
of  all  ages,  without  being  chargeable  with 
negligence,  and,  being  there,  if  led  by  at- 
tractions into  danger,  even  although  it  may 
be  that,  under  some  circumstances,  an  ac- 
tion would  lie  for  injuries  sustained  there- 
bv,  such  a  case  has  no  similaritv  to  one 
where  the  child  is  left  without  anyone  to 
take  special  charge  of  him,  and  escapes 
througii  an  open,  unguarded  window  to  a 
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place  of  danger,  and  sustains  an  injury 
without  any  allurements  being  held  out  to 
him.  A  wide  distinction  exists  between  the 
two  cases,  and  while  the  one  at  bar  is  on 
the  border  line,  and  the  point  of  difference 
is,  perhaps,  very  close,  this  distinction  is 
fully  recognized  in  the  best  considered  ajudi- 
cations  in  the  court,  and  is  the  turning 
point  upon  which  cases  of  this  character 
are  to  be  determined. 

Falling  within  the  McAlpin  Case,  supra,. 
is  that  of  Martin  v.  Cahill,  39  Hun,  445, 
where  it  is  held  that  a  painter's  ladder  hung 
horizontally,  and  left  under  the  window  of 
a  house  wiiile  a  coat  of  paint  is  drying, 
presents  no  invitation  to  a  girl  under  nine 
years  of  age  to  let  herself  down  upon  it, 
so  as  to  render  the  painter  liable  for  in- 
juries to  the  child  by  a  fall  therefrom,  not 
occasioned  by  the  insecurity  of  the  ladder 
itself,  the  child  having  been  warned  by  him 
to  keep  off. 

Another  case  coming  within  the  McAlpin 
Case,  supra,  is  Kelly  v.  Smith,  29  App.  Div. 
346,  51  N.  Y.  Supp.  413,  4  Am.  Neg.  Rep. 
668,  which  holds  that  no  liability  attaches 
to  one  who,  in  compliance  with  a  statute, 
has  provided  the  fire  escape  on  his  building 
with  a  suitable  ladder  for  reaching  the 
ground,  where  the  ladder  is  removed  by  boys 
from  a  place  of  safety  on  the  second  balcony 
and  hung  on  the  first  balcony,  from  which 
it  falls,  causing  fatal  injuries  to  a  seven- 
year-old  child  at  play  on  it. 

Where  a  child  was  injured  while  playing 
on  a  pile  of  stones  in  an  unfenced  lot  be- 
longing to  defendant,  the  defendant  was 
held  not  liable  in  Latham  v.  Johnson.  82 
L.  J.  K.  B.  N.  S.  258,  [1913]  1  K.  B.  308, 
108  L.  T.  N.  S.  4,  77  J.  P.  137,  57  Sol.  Jo. 
127,  29  Times  L.  R.  124,  the  doctrine  of 
attractive  nuisance  being  held  inapplicable, 
there  being  neither  allurement,  nor  trap, 
nor  invitation,  nor  dangerous  object  placed 
upon  the  land. 

But  where  a  railway  company  maintains 
in  its  freight  yard  an  abandoned  roundhouse 
on  the  roof  of  which  it  knew  boys  were  iu 
the  habit  of  playing,  the  company  was,  in 
Osborn  v.  Atchison,  T.  &  S.  F.  R.  Co.  86 
Kan.  440,  121  Pac.  364,  held  liable  on  the 
theory  of  attractive  nuisance  where  a  boy 
was  killed  in  the  act  of  climbing  the  smoke- 
stack, which  fell  on  him. 

An  owner  was  held  not  liable  in  Harris  v. 
Cowles,  38  Wash.  336,  107  Am.  St.  Rep.  847, 
80  Pac.  537,  under  the  turntable  doctrine, 
for  injurj'  to  a  child  by  being  caught  in  a 
revolving  door  maintained  at  the  entrance 
of  a  building,  there  being  no  allegation 
showing  that  the  owner  was,  at  the  time, 
under  any  relations  of  duty  to  the  child 
other  than  that  which  he  owed  to  an  ordi- 
nary trespasser,  or,  at  most,  to  a  mere 
licensee,  and  there  being  no  allegation  show- 
ing that  the  door  was  not  so  constructed 
as  to  safely  answer  the  purposes  for  which 
it  was  intended  when  used  for  that  purpose 
only;  viz.,  for  passage  to  and  from  the 
building.  It  would  be  difficult,  said  t2ie 
court,  to  apply  the  turntable  rule  to  a  device 
of  this  kind,  intended,  as  it  w^as,  for  con- 
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stant  use  in  passing  to  and  from  the  build- 
ing.    It  could  not  be  used  for  the  purpose 
intended  if  it  should  be  locked.    The  rule  of 
the  Turntable  Cases  requires  that  the  de- 
vice shall  be  kept  locked  or  g^uarded  when 
not  in  use,  and  it  is  well  known  that  the 
ordinary  turntable  is  used  only  occasional- 
ly.    The  purpose  of  this  circular  door,  how- 
ever, requires  that  it  shall  be  subject  to  the 
uses   of  ordinary  passage  at  any  moment, 
and  it  is  manifestly  impracticable  to  keep 
it  locked  or  yarded  if  it  serves  the  purpose 
intended.     The  court  further  stated  that  it 
has  already  been  made  clear  by  former  deci- 
sions that  this  court  will  not  extend  the 
application  of  the  doctrine  of  the  Turntable 
Cases  beyond  a  turntable  itself.     Whatever 
may  be  said  of  the  wisdom  of  that  rule  as 
applied  to  the  one  condition,  established,  as 
it   was,  by  judicial  decisions,  but  severely 
criticized  by  others  refusing  to  follow  it, 
still  when  we  contemplate  its  extension  to 
the  manifold  other  relations  and  conditions 
which  arise  in  the  affairs  of  life,  we  must 
see  that  it  would  be  productive  of  litigation 
to   such   an  extent    as    would    greatly  an- 
danger   the  security  of  property   interests. 
It  is  aptly  suggested  by  respondent  in  his 
brief,    that    swings,    teeter    boards,    lumber 
piles,  fences,  gates,  walls,  buildings,  trees, 
hanging  on   vehicles,   and   numerous   other 
similar   things   are   attractive  to   children. 
It  will  therefore  be  seen  that  if  this  doctrine 
should  be  made  one  of  general  application 
for  the  protection  of  children  against  every- 
thing that  may  be  especially  attractive  to 
them,  it  would  result  in  requiring  all  prop- 
erty holders  to  assume  toward  children  who 
may  be  attracted  to  their  premises  a  degree 
of  duty  and  care  which  properly  belongs  to 
parents  or  guardians. 

The  fact  that  cross  steps  on  a  bridge  pier 
could  be  used  as  ladders,  and  the  fact  that 
pigeons  were  in  the  habit  of  rearing  their 
young  on  the  beams  and  around  the  top  of 
the  bridge,  rendering  the  bridge  a  place  at- 
tractive to  small  boys,  will  not  render  an 
electric  power  company  liable  for  injury  to 
a  boy  who,  in  climbing  the  bridge,  comes  in 
contact  with  a  live  wire,  30  feet  above  the 
ground,  and  is  thereby  hurt,  since  the  things 
that  constitute  the  attraction  are  features 
connected  with  the  river,  the  bridge,  and  the 
pigeons,  which  are  matters  for  the  exist- 
ence of  which  the  company  is  not  responsi- 
ble, and  the  accident  is  not  one  which  the 
company  should  have  anticipated.  Graves 
V.  Washington  Water  Power  Co.  44  Wash. 
675,  11  L.R.A.(N.S.)  452,  87  Pac.  966.  In 
the  above  case  the  court  stated  that  if  the 
company's  responsibility  extended  this  far, 
it  would  be  difficult  to  say  where  a  limit 
could  be  fixed.  In  this  state  we  see  electric 
wires  stretched  on  poles  through  our  towns 
and  cities,  and  along  highways,  through 
farms,  orchards,  and  forests  in  the  country. 
Can  it  be  held  that  companies  operating 
these  wires  must  keep  them  out  of  reaching 
distance  of  every  high  tree,  building,  fence, 
wall,  pole,  or  other  place  of  elevation  into 
or  upon  which  a  boy  may  possibly  be  allured 
by  birds*  nests  or  other  attractions?  Sup- 
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pose  birds  should  build  their  nests  under 
the  eaves  of  a  sawmill  that  had  a  ladder  at- 
tached to  its  side,  and  a  boy,  attracted  by 
said  ladder  and  birds'  nests  should  climb 
the  ladder,  and  purposely  or  inadvertently 
thrust  his  hand  through  a  window  against  a 
running  saw,  in  the  upper  story  of  said 
mill,  would  the  owner  of  the  mill  be  liable 
for  the  boy's  injuries?  Suppose  a  merchant 
should  keep  dynamite  (in  order  to  have  it 
out  of  the  way  of  people)  upon  the  roof  of 
his  store,  and  some  boy,  without  the  consent 
and  against  the  wishes  of  the  owner  of  ad- 
joining premises,  should  climb  a  tree  there- 
on for  birds,  and,  while  up  in  tree,  reach 
over  and  explode  some  dynamite, — would 
the  owner  thereof  be  holden  for  the  injury 
thereby  occasioned  to  the  boy?  Regardless 
of  what  the  name  may  be,  it  seems  to  us, 
said  the  court,  that  the  contention  of  re- 
spondent is  an  invitation  for  the  extension 
of  the  turntable  doctrine  beyond  the  limits 
permitted  by  the  law  as  heretofore  an- 
nounced by  this  and  the  great  majority  of 
the  courts. 

The  doctrine  of  the  Turntable  Cases  was 
held  inapplicable  in  Witte  v.  Stifel,  126  Mo. 
295,  47  Am.  St.  Rep.  668,  28  S.  W.  891, 
where  the  owner  of  a  building  in  the  process 
of  construction  was  held  not  liable  for  the 
death  of  a  seven-year-old  boy  who,  while  at 
play,  pulled  a  loose  stone  over  upon  him  in 
attempting  to  get  upon  a  window  sill  and 
was  thereby  killed,  no  inducement  or  invita- 
tion, implied  or  otherwise,  being  held  out 
to  him.  The  court  said  that  it  was  not 
shown  in  the  case  that  the  defendant  knew 
of  the  dangerous  condition  of  the  stone,  or 
that  children  were  in  the  habit  of  resorting 
to  the  building  for  play;  nor  was  there  any- 
thing about  the  construction  unusual  or 
unique,  which  would  be  attractive  to  chil- 
dren. The  child  was  a  mere  intruder  and 
trespasser,  and  the  defendant  owed  him  no 
duty  except  the  negative  one  not  to  wanton- 
ly or  maliciously  injure  him. 

The  following  cases  do  not  discuss  the  at- 
tractive-nuisance doctrine,  but  their  facts 
are  such  as  to  warrant  their  inclusion  in 
the  note : 

Thus,  where  persons  left  stringers  or 
boards  across  a  canal  where  they  had  been 
working,  and  a  child  four  and  one-half  years 
old  wandered  to  the  place,  fell  oflf  of  one  of 
the  boards,  and  was  drowned,  it  was  held 
in  Blum  v.  Weatherford  &  C.  Bros.  121  La. 
298,  46  So.  317,  that  the  stringers  were  not 
attractive  to  children,  and  that  the  defend- 
ants were  not  liable.  The  court  stated  that 
a  person  not  in  any  way  negligent,  not  sus- 
pecting and  without  cause  to  suspect  that 
a  child  of  tender  years  would  leave  the  play- 
ground and  attempt  to  cross  on  stringers 
that  he  had  placed  across  the  canal,  cannot 
be  held  liable  for  damages.  If  the  contrary 
were  the  rule,  then  all  boards  across  a  small 
stream,  canal,  or  drain  would  have  to  be 
removed  immediately  after  they  had  been 
used,  although  not  intended  as  a  crossing 
place,  and  not  attractive  at  all  as  such. 

It  is  held  in  Williamson  v.  Gulf,  C.  & 
S.  F.  R.  Co.  40  Tex.  Civ.  App.  18,  88  S.  W. 
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279,  that  the  fact  that  a  railroad  bridge 
abutment  is  constructed  with  stone  steps 
which,  to  the  knowledge  of  the  company, 
are  attractive  to  children,  ^  does  not  show 
an  invitation,  express  or  implied,  for  chil- 
dren to  make  use  of  them  as  a  stairway,  in 
the  absence  of  evidence  to  show  that  this  is 
not  the  usual  and  ordinary  method  of  con- 
struction; and  the  company  is  therefore  not 
liable  for  the  death  of  a  four-year-old  boy 
who  falls  from  the  steps  and  is  killed. 

Actual  knowledge  that  children  resort  to 
a  railroad  trestle  to  play  is,  in  Dwyer  v. 
Missouri  P.  R.  Co.  12  Mo.  App.  597,  held 
immaterial  in  an  action  brought  to  re- 
cover for  the  death  of  a  child  killed  by  the 
fall  of  an  iron  placed  thereon  by  the  com- 
pany, since  it  is  bound  to  take  notice  of  the 
habits  of  children,  the  character  of  the  place, 
and  the  natural  consequence  of  so  placing 
the  iron.  J.  D.  C. 
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Appt., 

V. 

HARRY  SMITH. 

(— Ky.  — ,  173  S.  W.  340.) 

Intoxicating    liquor  —  Iieeping  —  pur- 
pose. 

1.  A  statute  making  it  unlawful  to  keep, 
store,  or  possess  any  intoxicating  liquors  in 
any  place  other  than  a  private  residence 
will  not  be  limited  to  a  keeping  for  sale, 
where  other  provisions  relate  to  a  keeping 
for  such  purpose. 

Constitutional  law  —  property  rights  — 
storing  liquors. 

2.  A  statute  prohibiting  the  keeping  of 
intoxicating  liquors  which  are  not  intended 


for  sale  at  places  other  than  private  real* 
dences  is  an  unconstitutional  interference 
with  property  rights. 

(February  26,  1915.) 

APPEAL  by  the  Commonwealth  from  a 
judgment  of  the  Circuit  Court  for 
Warren  County  dismissing  a  warrant  charg- 
ing defendant  with  keeping  intoxicating 
liquors  at  a  place  other  than  his  private 
residence  in  violation  of  statute.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  G.  Duncan  Milliken,  James 
Garnett,  Attorney  General,  and  Charles 
H.  Morris,  Assistant  Attorney  General,  for 
the  Commonwealth. 

Messrs.  T.  W.  Thomas  and  R.  C.  P. 
Thomas,  for  appellee: 

The  legislature  of  this  commonwealth  has 
never  undertaken  to  prohibit  the  posses- 
sion of  liquor  by  the  owner  thereof,  for  a 
lawful  purpose,  in  local-option  territory. 

McGuire  v.  Com.  30  Ky.  L.  Rep.  720,  9» 
S.  VV.  612;  Com.  v.  Hardy,  124  Ky.  375,  99 
S.  W.  239;  Com.  v.  Dickerson,  25  Ky.  L. 
Rep.   1043,  76  S.  W.  1084;   Pope  v.  Com. 

153  Ky.  320,  155  S.  W.  737;  Calhoun  v. 
Com.  154  Ky.  70,  156  S.  W.  1077;  Martin 
v.  Com.  ]53  Ky.  784,  45  L.R.A.(N.S.)  957, 
156  S.  W.  870;   Adams  Exp.  Co.  v.  Com. 

154  Ky.  462,  48  L.R.A.(N.S.)  342,  167  S. 
W.  908. 

An  act  forbidding  a  citizen,  the  owner  of 
liquors  purchased  by  him  where  the  sale 
of  same  was  lawful,  from  having  said  li- 
quors in  his  possession  for  a  lawful  pur- 
pose, elsewhere  than  his  private  residence, 
is   unconstitutional   and   void. 

Com.  V.  Campbell,  133  Ky.  50,  24  L.R.A. 
(N.S.)  172,  117  S.  W.  383,  19  Ann.  Cas. 
159. 


iVofc.  —  Poiper  to  prohibit  the  keeping 
of  intoxicating  liquor  irrespective  of 
any  intention  to  sell  it  in  violation  of 
law. 

The  earlier  cases  on  this  question  are  dis- 
cussed in  the  note  to  Eidge  v.  Bessemer,  26 
L.R.A.(N.S.)   394. 

See  also  the  notes  referred  to  in  that 
note. 

An  ordinance  making  it  unlawful  for  any 
person  who  is  "keeper,  owner,  lessee,  man- 
ager, inmate,  employee,  hireling,  or  watcher 
of  a  house  of  prostitution  or  assignation  (or 
any  house  where  a  prostitute  lives),  or  who 
is  an  habitual  visitor  thereto,  or  who  loafs 
around  such  place  or  places,  to  keep  or 
have  intoxicating  liquors  in  suoh  house  in 
any  quantity  whatever,  or  for  any  purpose 
whatever,  except  on  a  physician's  prescrip- 
tion for  medicinal  purposes,*'  is  beyond  the 
power  of  a  municipality  to  enact.  Shreve- 
port  V.  Hill,  134  La.  352,  64  So.  137.  It  is 
stated  in  the  opinion  that  the  state  had  not 
made  it  a  crime  to  have  intoxicating  liquors 
L.R.A.1915D. 


in  possession  or  for  personal  use,  and  that 
although  in  the  parish  in  which  the  mu- 
nicipality in  question  was  situated  it  ap- 
peared that  it  had  been  decided  under  a 
local-option  statute,  to  withhold  licenses 
from  drinking  saloons,  and  to  prohibit  the 
sale  of  intoxicating  liquors,  this  vote  did 
not  and  could  not  have  made  the  possession 
of  intoxicating  liquors  for  every  purpose  a 
crime.  It  is  further  stated  that  the  ordi- 
nance is  beyond  the  terms  of  any  state 
statute  in  that  it  interferes  with  personal 
liberty;  that  although  houses  of  prostitu- 
tion may  be  regulated  and  may  be  closed 
by  the  council,  yet  the  property  of  the 
keepers  may  not  be  confiscated  and  their 
personal  liberty  be  interfered  with  so  long 
as  they  and  their  property  are  not  inimical 
to  the  public  safety. 

A  statute  making  it  unlawful  "for  any 
person  to  have  or  keep  in  excess  of  1  quart 
of  spirituous,  vinous,  fermented,  or  malt 
liquors  or  any  imitation  thereof  or  substi- 
tute therefor,  or  in  any  manner  permit  any 
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Clay,  C,  filed  the  following  opinion: 

At  the  1914  session  the  general  assembly 
passed  an  act  entitled  "An  Act  Prohibiting 
the  Shipment  of  Liquors  for  Sale  in  Local- 
Option  Territory  and  Prohibiting  Persons 
from  Having  in  Possession  for  Sale  Liquors 
in  Such  Territory."  Acts  1914,  chap.  7,  p. 
2d.     The  act  was  approved  March  9,  1914. 

Section  1  makes  the  payment  by  any  per- 
son in  prohibited  territory  of  the  United 
States  internal  revenue  tax  permitting  the 
sale  of  intoxicating  liquors,  an  intent  to 
violate  the  prohibitory  law,  and  makes  it 
unlawful  for  any  such  person  to  buy,  bar- 
gain for,  accept,  receive,  hold,  or  possess 
intoxicating  liquors. 

Section  2  makes  it  unlawful  for  any  per- 
son to  consign,  ship,  or  transport  intoxicat- 
ing liquors  to  any  person  in  prohibited  ter- 
ritory, or  for  any  person  residing  in  such 
territory  to  receive  such  liquors,  unless  the 
packages  containing  the  same  shall  be 
marked  and  labeled  in  a  certain  manner. 

Section  3  requires  railroad,  express,  or 
other  transportation  companies  doing  busi- 
ness in  the  state  to  keep  certain  records 
of  the  transportation  and  delivery  of  all 
intoxicating  liquors  in  prohibited  territory. 

Section  4  is  as  follows: 

"In  any  coimty,  district,  precinct,  town 
or  city  in  this  state  where  the  sale  of  any 
of  the  liquors  mentioned  in  §  1  is  pro- 
hibited, it  shall  be  unlawful  for  any  person 
to  keep,  store,  or  possess  any  such  liquors 
in  any  room,  building  or  structure  other 
than  the  private  residence  of  such  person, 
and  which  is  not  used  as  a  place  of  pub- 
lic resort:  Provided,  that  none  of  the  pro- 
visions of  this  section  shall  apply  to  drug- 
gists authorized  to  sell  such  liquors,  nor 
to  persons  possessing  such  liquors  for  me- 


dicinal, mechanical,  chemical,  scientific  or 
sacremental  purposes,  nor  apply  to  such 
liquors  in  the  process  of  transportation  or 
in  the  possession  of  a  common  carrier,  nor 
any  wholesale  dealer  in,  or  brewer,  or  dis- 
tiller engaged  in  the  manufacture  of  such 
liquors  in  said  prohibition  territory." 

Section  5  provides  that  all  liquors  con- 
signed, shipped,  transported  in  any  manner, 
received,  held,  or  possessed  contrary  to  the 
provisions  of  this  act,  shall  be  deemed  con- 
traband. 

Section  6  defines  the  word  "person"  as 
used  in  the  act. 

Section  7  prescribes  certain  penalties  for 
violation  of  the  act. 

Section  8  repeals  all  acts  inconsistent 
with  the  provisions  of  the  act. 

Defendant,  Harry  Smith,  was  charged 
with  a  violation  of  §  4  of  the  act,  and  was 
fined  by  the  county  court.  On  appeal  to 
the  circuit  court,  §  4  of  the  act  was  held 
unconstitutional,  and  the  defendant  dis- 
charged.   The  commonwealth  appeals. 

The  facts  on  which  the  prosecution  is 
based  are  admitted,  and  are  in  brief  as 
follows : 

Between  the  Ist  and  9th  days  of  June, 
1914,  Harry  Smith  and  three  of  his  friends 
arranged  to  go  camping.  They  made  up  a 
fund  to  purchase  beer  for  the  trip.  The 
beer  was  ordered  from  the  City  Bottling 
Works  of  New  Albany,  Indiana,  with  direc- 
tions to  consign  it  to  defendant.  The  beer 
arrived  on  June  11,  1914.  The  expenses  in- 
cident to  the  purchase  and  transportation 
of  the  beer  were  paid  by  Smith  and  his 
three  friends.  When  the  beer  was  received, 
it  was  carried  to  a  room  in  the  rear  of  the 
office  of  a  local  physician,  and  in  the  lat- 
ter's  control,  and  placed  there  with  his  con- 


other  person  to  have  or  keep  any  spirituous, 
vinous,  fermented  or  malt  liquors,  or  any 
imitation  thereof  or  substitute  therefor,  or 
any  liquors  or  compounds  of  any  kind  or 
description  whatsoever  .  .  .  upon,  in  or 
about  his  place  of  business  or  any  place  of 
amusement  or  recreation  or  any  public  re- 
sort or  any  club  room,  whether  such  liquors 
be  intended  for  personal  use  of  the  person 
so  having  and  keeping  the  same  or  not," 
was  held  unconstitutional  in  Ex  parte  W^il- 
son,  6  Okla.  Crim.  Rep.  467,  119  Pac  696. 
The  court  states:  "The  only  conclusion 
that  we  can  legitimately  arrive  at  is  that 
the  act  in  question  is  not  within  a  reason- 
able exercise  of  the  police  powers  of  the 
state, — is  imconstitutional  and  void.  We 
may  observe,  however,  that  although  the 
law  cannot  prevent  one  from  having  in- 
toxicating liquors  in  his  possession  for  his 
own  use,  yet  this  court  has  always  held 
tvhat  the  possession  of  an  unusual  quantity 
of  intoxicating  liquors  is  a  circumstance 
which,  togetlier  with  other  competent  proof, 
KR.A.1915D. 


is  admissible  against  the  defendant  in  the 
trial  of  cases  involving  violations  of  the 
prohibitory  statute.  But  such  possession 
alone  is  insufficient  to  sustain  a  conviction." 

On  the  contrary,  in  State  v.  Phillips,  — 
Miss.  — ,  post,  530,  67  So.  651,  a  statute 
providing  "that  no  intoxicating  liquor  with- 
in the  meaning  of  this  act  shall  be  kept 
in  any  locker  or  other  place  in  any  social 
club  or  organization  for  use  therein,  and  all 
persons  carrying  such  liquor  to  such  club 
or  locker  for  use  therein  or  keeping  the 
same  for  such  use,  shall  be  guilty  of  a  vio- 
lation of  this  act,"  was  sustained  as  a  valid 
exercise  of  the  police  power.  It  is  stated 
that  this  statute  does  not  deprive  the  mem- 
bers of  the  club  or  social  organization  af- 
fected, of  the  equal  protection  of  the  law. 

The  earlier  cases  on  the  power  to  pro- 
hibit or  restrict  one  using  intoxicating  li- 
quor or  having  the  same  in  his  possession 
for  his  own  use  are  discussed  in  the  note 
to  Com.  y.  Campbell,  24  L.KA.(N.S.)   172. 

W.  A.  E. 
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sent.  The  fishing  trip  was  abandoned,  and 
the  parties  proceeded  to  drink,  and  invite 
some  of  their  ffiends  to  drink,  the  beer. 
The  last  few  remaining  bottles  were  drunk 
on  June  16th,  after  the  act  above  set  out 
went  into  effect.  No  part  of  the  beer  was 
taken  from  the  room  wliere  it  was  placed. 
No  person  became  intoxicated  from  drink- 
ing any  of  the  beer,  and  no  person  other 
than  Smith  and  his  three  friends  contrib- 
uted any  portion  of  the  expense  incurred  in 
purchasing  the  beer  or  in  its  preparation  for 
use. 

It  w^ill  be  observed  that  §  4  of  the  act  in 
question  makes  it  unlawful  for  any  person 
to  keep,  store,  or  possess  intoxicating  li- 
quors in  any  room,  building,  or  structure 
other  than  the  private  residence  of  such 
person,  which  is  not  used  as  a  place  of 
public  resort,  in  prohibited  territory.  In 
view  of  the  evident  purpose  of  the  legisla- 
ture, as  expressed  in  the  title  to  the  act,  it 
is  insisted  that  the  words,  "for  sale,"  should 
be  interpolated  in  §  4,  and  the  act  con- 
strued so  as  to  prohibit  *the  possession  for 
sale  of  intoxicating  liquors  in  any  room, 
building,  or  structure  other  than  the  pri- 
vate residence  of  the  person  possessing 
them.  It  is  also  argued  that  where  an  act 
is  susceptible  of  two  constructions,  one  of 
which  will  render  the  statute  unconstitu- 
tional and  the  other  constitutional,  that 
construction  which  sustains  the  constitu- 
tionality of  the  act  should  be  adopted.  It 
must  be  remembered,  however,  that  we  al- 
ready have  in  force  a  statute  making  the 
possession  of  intoxicating  liquors  for  the 
purpose  of  sale  in  local  option  territory 
unlawful.  In  view  of  this  fact,  and  of  the 
further  fact  that,  if  the  words,  "for  sale," 
are  interpolated  in  §  4,  the  necessary  effect 
of  that  section  will  be  to  give  persons  the 
right  to  keep  intoxicating  liquors  at  their 
private  residences  for  the  purpose  of  sale 
in  prohibited  territory,  we  conclude  that 
the  section  in  question  is  not  susceptible 
of  such  a  construction,  but  that  the  legis- 
lature intended  to  make  the  possession  of 
intoxicating  liquors  in  prohibited  territory 
at  any  other  place  than  the  ~>rivate  resi- 
dence of  the  person  possessing  xhe  same  un- 
lawful, irrespective  of  any  purpose  or  in- 
tention to  sell  the  same. 

In  view  of  this  conclusion,  it  is  necessary 
to  determine  whether  or  not  under  our 
Constitution  the  legislature  has  this  power. 
For  the  commonwealth  it  is  insisted  that 
the  act  is  aimed  at  the  .bootlegger,  who 
generally  hides  or  secretes  intoxicating  li- 
quors at  places  other  than  his  own  resi- 
dence, and  in  order  to  prevent  sales  by  the 
bootlegger  it  is  within  the  police  power  of 
the  legislature  to  make  unlawful  the  posses- 
sion in  prohibited  territory  of  intoxicating 
L..R.A.19ir)D. 


liquors   at   places   other   than   the   private 
residence  of  the  person  owning  the  same. 
On  the  other  hand,  it  is  insisted  for  the 
defendant  that  under  our  Constitution  the 
police    power    of    the   general   assembly    is 
somewhat   restricted,   and    that   the   broad 
power  of  prohibiting  or  limiting  the  place 
of    possession    does    not    exist,    unless   the 
possession  is  for  an  unlawful  purpose.     A 
question   very  similar  to  the  one  here  in- 
volved was  before  this  court  in  the  case  of 
Com.  V.   Campbell,   133  Ky.  50,  24   L.R.A. 
(N.S.)    172,   117  S.  W.   383,   19  Ann.  Cas. 
159.    There  the  city  of  Nicholasville,  where 
local  option  prevailed,  enacted  an  ordinance 
making  it  unlawful  for  any  person  to  de- 
liver or  distribute  in  the  town  of  Nicholas- 
ville   any    intoxicating    liquors;    provided, 
however,  that  any  person  might  bring  into 
the  town  on  his  person  and  as  his  personal 
^^gS^S^  ftnd  for  his  own  use  such  liquors 
in  quantities  not  exceeding  1  quart.     The 
ordinance    was    held    unconstitutional,    on 
the  ground  that  the  police  power  did  not 
extend  to  the  deprivation  of  a  citizen   of 
his   right  to   have   intoxicating   liquors    in 
his  possession  for  his  own  use,  and  oh  the 
further   ground   that  our   Constitution   de- 
prives the  legislature  of  the  power  of  for- 
bidding   citizens    to    have   such    liquors    in 
their    possession    for    their    own    use.      In 
discussing    this    question    the    court    said: 
"Now,  can  it  be  contended  with  anv  show 
of  reason  that  the  framers  of  the  Consti- 
tution intended  to  leave  the  question  of  the 
retailing  of  liquor   in   a  given  district  to 
a   vote   of    the    majority    of    the   qualified 
voters  in  the  district,  and  yet  leave  it  in 
the  power  of  the  legislature  upon  its  own 
motion  to  prohibit  the  possession  of  liquor 
by   the   citizen?     Before   the   present  Con- 
stitution, it  was  competent  for  the  legis- 
lature  to   prohibit   the   sale   of   liquor   by 
retail  in  any  county,  town,  or  district  with- 
out any  vote  being  taken  by  the  citizens, 
or  without  giving  them  any  voice  in   the 
matter;  but  no  one  doubts  that,  under  the 
present  Constitution,   it   is  not   competent 
for  the  legislature,  without  a  vote  of  the 
citizens,  to  declare  the  retailing  of  liquor  in 
any  part  of  the  state  unlawful.    How  vain 
it  would  be,  then,  for  the  framers  of  the 
Constitution  to  thus  take  from  the  legisla- 
ture  the   power   to   regulate   the   retailing 
of  liquor,  and  place  that  question  within 
the  competency  of  the  qualified  voters,  and 
yet  leave  within  the  competency  of  the  legis- 
lature   the    greater    power    of    prohibitinc; 
the  citizen  ^her  from  possessing  liquor  or 
using  it  for  his  own  benefit  or  comfort.     It 
is  self-evident  that,  if  the  legislature  may 
pass  a  general  law  prohibiting  any  citizen 
from    possessing    or   using    liquor    in    any 
quantity,  this  would  in  itself  be  the  most 
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perfect  prohibition  law  possible,  because  no 
man  could  retail  [liquor]  without  first  hav- 
ing possession  of  it.  We  cannot  believe  tliat 
the  framers  of  the  Constitution  intended 
to  thus  carefully  take  from  the  legislature 
the  power  to  regulate  the  sale  of  liquor, 
and  at  the  same  time  leave  with  that  de- 
partment of  the  state  government  the  great- 
er power  of  prohibiting  the  possession  or 
ownership  of  liquor.  The  fact  that  the 
Constitution,  by  §  154,  leaves  with  the 
general  assembly  the  power  of  restricting 
or  prohibiting  the  sale  or  gift  of  liquor 
on  election  days,  clearly  shows  that  the 
convention  had  it  in  mind  that  but  for 
this  special  power  the  legislature  could  not 
even  regulate  the  sale  of  liquor  on  election 
days.  The  history  of  our  state  from  its 
beginning  shows  that  there  was  never  even 
the  claim  of  a  right  on  the  part  of  the  legis- 
lature to  interfere  with  the  citizen  using 
liquor  for  his  own  comfort,  provided  that 
in  80  doing  he  committed  no  offense  against 
public  decency  by  being  intoxicated;  and 
we  are  of  opinion  that  it  never  has  been 
within  the  competency  of  the  legislature  to 
so  restrict  the  liberty  of  the  citizen,  and 
certainly  not  since  the  adoption  of  the 
present   Constitution." 

The  opinion  concludes  as  follows:  '*The 
right  to  use  liquor  for.  one's  own  com- 
fort, if  the  use  is  without  direct  injury 
to  the  public,  is  one  of  the  citizen's  natural 
and  inalienable  rights,  guaranteed  to  him 
by  the  Constitution,  and  cannot  be  abridged 
as  long  as  the  absolute  power  of  a  majority 
is  limited  by  our  present  Constitution. 
The  theory  of  our  government  is  to  allow 
the  largest  liberty  to  the  individual  com- 
mensurate with  the  public  safety,  or,  as 
it  has  been  otherwise  expressed,  that  gov- 
ernment is  best  which  governs  the  least. 
Under  our  institutions  there  is  no  room  for 
that  inquisitorial  and  protective  spirit 
which  seeks  to  regulate  the  conduct  of  men 
in  matters  in  themselves  indifferent,  and  to 
make  them  conform  to  a  standard,  not  of 
their  own  choosing,  but  the  choosing  of  the 
lawgiver, — that  inquisitorial  and  protective 
spirit  which  seeks  to  prescribe  what  a  man 
aball  eat  and  wear,  or  drink  or  think,  thus 
crushing  out  individuality  and  insuring 
Chinese  inertia  by  the  enforcement  of  the 
use  of  the  Chinese  shoe  in  the  matter  of 
the  private  conduct  of  mankind." 

Black,  in  his  work  on  Intoxicating  Li- 
quors (page  50),  says:  "But  it  is  justly 
held  that  a  provision  in  such  a  law  that 
no  person  without  a  state  license  shall 
'keep  in  his  possession,  for  anotlier,  spiritu- 
ous liquors,'  is  unconstitutional  and  void. 
•The  keeping  of  liquors  in  his  possession  by 
a  person,  whether  for  himself,  or  for  an- 
other, unless  he  does  so  for  the  illegal  sale 
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of  it,  or  for  some  other  improper  purpose, 
can  by  no  possibility  injure  or  affect  the 
health,  morals,  or  safety  of  the  public,  and 
therefore  the  statute  prohibiting  such  keep- 
ing in  possession  is  not  a  legitimate  exer- 
tion of  the  police  power.  It  is  an  abridge- 
ment of  the  privileges  and  immunities  of 
the  citizen  without  any  legal  justification, 
and  therefore  void.' " 

In  Freund  on  Police  Power,  §§  453,  454, 
quoting  from  an  article  on  Personal  Liberty 
in  the  Cyclopedia  of  Temperance  and  Pro- 
hibition, we  find  the  following:  "Even 
the  advocates  of  prohibition  concede  that 
the  state  has  no  concern  with  the  private 
use  of  liquor.  'The  opponents  of  prohibi- 
tion misstate  the  case  by  saying  that  the 
state  has  no  right  to  declare  what  a  man 
shall  eat  or  drink.  The  state  does  not 
venture  to  make  any  such  declaration. 
.  .  .  It  is  not  the  private  appetite  or 
home  customs  of  the  citizen  that  the  state 
undertakes  to  manage,  but  the  liquor  traf- 
fic. ..  .  If,  by  abolishing  the  saloon, 
the  state  makes  it  difficult  for  men  to 
gratify  their  private  appetites,  there  is  no 
just  reason  for  complaint.'  .  .  .  It  is 
therefore  significant  that  the  policy  of 
prohibition  stops  short  of  dealing  with  the 
private  act  of  consumption." 

In  Ex  parte  Brown,  38  Tex.  Crim.  Rep. 
295,  70  Am.  St.  Rep.  743,  42  S.  W.  554, 
it  was  held  that  the  keeping  of  liquors  in 
one's  possession,  whether  for  himself  or 
another,  unless  intended  for  illegal  sale  or 
for  some  other  improper  purpose,  can  by 
no  possibility  injure  or  affect  the  health, 
morals,  or  safety  of  the  public,  and  there- 
fore a  statute  prohibiting  the  keeping  of 
such  liquors  in  one's  possession  is  not  a 
legitimate  exercise  of  the  police  power,  but 
an  abridgement  of  the  privileges  and  im- 
munities of  the  citizen,  without  any  legal 
justification. 

In  the  case  of  State  v.  Oilman,  33  W. 
Va.  H6,  6  L.R.A.  847,  10  S.  E.  283,  a  statute 
prohibiting  a  citizen  from  having  in  his 
possession  for  another  intoxicating  liquors 
was  held  unconstitutional.  The  decision 
was  predicated  on  the  principle  that  every 
person  has  a  right  to  keep  or  use  liquor 
for  his  own  benefit  or  to  keep  it  for  an« 
other,  provided  he  does  not  attempt  to  sell 
it  or  otherwise  *ase  it  so  as  to  injure  the 
public.  In  the  case  of  State  v.  Williams, 
146  N.  C.  618,  17  L.R.A.(N.S.)  299,  61 
S.  E.  61,  14  Ann.  Cas.  562,  a  statute  pro- 
hibiting the  carrying  of  more  than  a  half 
gallon  of  intoxicating  liquor  into  prohibited 
territory  in  any  one  day  was  held  void,  on 
the  ground  that  it  deprived  such  person 
of  his  constitutional  property  right  in  case 
he  had  no  intention  to  sell  the  liquor. 
To  the  same  effect  are  the  following  cases: 
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Eidge  V.  Bessemer,  164  Ala.  599,  26  L.R.A. 
(N.S)  394,  51  So.  246;  Tits  worth  v.  State, 
2  Okla.  Crim.  Rep.  268,  101  Pac.  288; 
Henderson  v.  Heyward,  109  Ga.  373,  47 
L.RA..  366,  77  Am.  St.  Rep.  384,  34  S.  E. 
590;  Sullivan  v.  Oneida,  61  111.  242. 

The  power  of  a  state  to  regulate  and 
control  the  conduct  of  a  private  individual 
is  confined  to  those  case,  where  his  con- 
duct injuriously  affects  otheis.  With  his 
faults  or  weaknesses,  which  he  keeps  to 
himself,  and  which  do  not  operate  to  the 
detriment  of  others,  the  state  as  such  has 
no  concern.  In  other  words,  the  police 
power  may  be  called  into  play  when  it  is 
reasonably  necessary  to  protect  the  public 
health  or  public  morals  or  public  safety. 
The  mere  fact  that  the  legislature  sees  fit 
to  enact  a  statute  ostensibly  for  the  pur- 
pose of  promoting  such  ends  is  not  con- 
clusive of  the  question.  When,  therefore, 
the  statute  purporting  to  have  been  en- 
acted to  protect  the  public  health  or  public 
morals  or  public  safety  has  no  real  or 
substantial  relation  to  those  objects,  or  is 
a  palpable  invasion  of  rights  secured  by 
the  fundamental  law,  it  is  the  duty  of  the 
court  so  to  adjudge,  and  thereby  give  effect 
to  the  Constitution.  State  v.  W^illiams, 
supra;  Mugler  v.  Kansas,  123  U.  S.  623, 
31  L.  ed.  205,  8  Sup.  Ct.  Rep.  273.  We 
have  in  force  a  statute  prohibiting  the 
possession  of  intoxicating  liquor  in  pro- 
hibited territory  for  the  purpose  of  sale. 
Under  this  statute  very  slight  evidence  is 
sufficient  to  secure  a  conviction.  Where, 
therefore,  the  purpose  of  the  owner  is  un- 
lawful, the  above  statute  is  effective.  Here 
it  is  sought  to  go  one  step  further,  and 
make  the  possession  for  an  innocent  pur- 
pose considered  from  the  standpoint  of  the 
police  power  as  much  of  an  offense  as  if 
the  possession  were  for  an  unlawful  pur- 
pose. Manifestly,  if  the  legislature  has 
the  power  to  prohibit  such  possession  at 
places  other  than  one's  private  residence, 
then  it  has  the  like  power  to  prohibit 
such  possession  even  at  a  private  residence, 
and  this  is  exactly  what  was  held  in  Com. 
y.  Campbell,  supra,  could  not  be  done. 
There  must  of  necessity  be  limits  beyond 
which  the  legislature  cannot  rightfully  go. 
We  think  that  limit  is  reached  when  it 
prohibits  such  possession  for  sale  or  other 
unlawful  purpose.  It  cannot  go  further 
and  prohibit  such  possession,  or  limit  the 
place  of  possession,  where  the  liquors  arc 
intended  for  one's  own  use,  and  therefore 
for  a  purpose  with  wliich  the  police  power 
of  the  state  is  not  concerned.  It  will  not 
do  to  say  that,  because  some  persons  may 
evade  the  law  as  it  now  exists,  others  who 
have  no  intention  of  violating  the  law 
should  be  denied  their  constitutional  rights. 
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As  this  is  the  effect  of  §  4  of  the  act  in 
question,  we  concur   in  the  ruling  of  the 
Circuit   Judge  that   the   section   is  uncon- 
stitutional and  void. 
Judgment  affirmed. 


liOUISIANA  SUPREME  COURT. 

QUAKER  REALTY  COMPANY,  Limited, 

V. 

CHARLES  T.  STARKEY,  Appt. 
(—  La.  —,  66  So.  386.) 


Abandonment  —  how  effected. 

1.  Abandonment  of  real  property  must  be 
in  writing. 

Evidence  —  death  —  presumption. 

2.  An  absentee  is  presumed  to  live  until 
the  contrary  is  proved;  otherwise  the  ab- 
sence must  be  such  that  the  life  of  a  man, 
who  may  live  one  hundred  years,  should  be 
presumed  to  have  ended. 

(November  4,  1914.) 

APPEAL  by  defendant  from  a  decree  of 
the  Civil  District  Court  for  the  Pariah 
of  Orleans  in  plaintiff's  favor  in  a  suit  to 
compel  specific  performance  of  a  contract  of 
sale  of  real  estate.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Charles  T.  Starkey,  in  propria  per- 
sona: 

An  assessment  for  taxes  made  in  the 
name  of  one  other  than  the  record  owner, 
and  a  forfeiture  or  sale  of  property  so 
assessed,  prior  to  1890,  was  an  absolute 
nullity,  not  curable  by  prescription. 

Thibodaux  v.  Keller,  29  La.  Ann.  508; 
Le  Blanc  v.  Blodgett,  34  La.  Ann.  108; 
Guidry  v.  Broussard,  32  La.  Ann.  924;  Del- 
aroderie  v.  Hillen,  28  La.  Ann.  637;  Mar- 
tin V.  Southern  Athletic  Club,  48  La. 
Ann.  1053,  20  So.  181;  McWilliams  v. 
Michel,  43  La.  Ann.  988,  10  So.  11;  Wilbert 
V.  Michel,  42  La.  Ann.  856,  8  So.  607; 
Kearns  v.  Collins,  40  La.  Ann.  455,  4  So. 
498;  Maspereau  v.  New  Orleans,  38  La. 
Ann.  400,  68  Am.  Rep.  194;  Lague  v. 
Boagni,  32  La.  Ann.  914;  Fix  v.  Dierker's 
Succession,    30    La.    Ann.    176;    Hayes    v. 

Head  notes  by  Sommebvilije,  J. 


Note.  -^  Presumption  of  death  from  ab- 
sence is  considered  in  the  note  to  Modern 
Woodmen  v.  Ghromley,  L.R.A.1916B,  729, 
with  especial  reference  to  the  Louisiana 
rule  at  page  734.  See  also  references  at 
the  beginning  of  the  note  to  annotation 
related  questions. 
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Viator,  33  La.  Ann.  1162;  Millaudon  v. 
Gallagher,  104  La.  713,  29  So.  307;  George 
V.  Cole,  109  La.  833,  33  So.  784;  Re  Sheehy, 
119  La.  608,  44  So.  315;  Cordill  v.  Quaker 
Realty  Co.  130  La.  939,  58  So.  819. 

The  death  of  a  person  one  hundred  years 
old  is  always  presumed. 

Martinez  v.  Vives's  Succession,  32  La. 
Ann.  305;  Rachel  v.  Jones,  34  La.  Ann. 
110;  Babin  v.  Phillipsou,  3  La.  376. 

Mr.  William  Winans  Wall,  for  appel- 
lee: 

In  a  suit  for  specific  performance  of  a 
contract  of  sale  of  real  estate,  the  defend- 
ant  will  be  compelled  to  accept  a  title  where 
the  court  is  satisfied  that  such  title  is  safe 
from  successful  judicial  attack. 

Pattison  v.  Maloney,  38  La.  Ann.  885; 
Johnson  v.  Carrere,  45  La.  Ann.  847,  13 
So.  195;  Meibaum  v.  Brennan,  49  La.  Ann. 
580,  21  So.  853;  Westerfield  v.  Cohen,  130 
La.  538.  68  So.  175. 

For  the  purposes  of  prescription,  vacant 
successions  now  represent,  as  they  did,  un- 
der the  Code  of  1808  and  under  the  Roman 
law,  the  person  of  the  deceased. 

Davis  V.  Elkins,  9  La.  147;  Poultney  v. 
Cecil,  8  La.  342;  McCuUough  v.  Minor,  2 
La.  Ann.  468;  Cordill  v.  Quaker  Realty  Co. 
130  La.  933,  58  So.  819. 

Plaintiff  has  had  actual  possession  of  the 
property  for  pore  than  ten  years,  and  its 
title  would  be  placed  beyond  successful  at- 
tack  by  the  prescription  of  ten  years,  c<^ 
quirendi  causa,  and  the  constitutional  pre- 
scription of  three  years,  under  art.  233  of 
the  Constitution  of  1898. 

Ashley  Co.  v.  Bradford,  109  La.  641,  33 
So.  634;  Canter  v.  Williams,  107  La.  77, 
31  So.  627;  Re  Lockhart,  109  La.  740,  33 
So.  763;  Simoneaux  v.  White  Castle  Lum- 
ber &  Shingle  Co.  112  La.  221,  36  So.  328; 
Slattery  v.  Kellum,  114  La.  282,  38  So. 
170;   Crillen  v.  New  Orleans  Terminal  Co. 

117  La.  349,  41  So.  645;  Shelly  v.  Fried- 
richs,  117  La.  679,  42  So.  218;  Terry  v. 
Heisen,  115  La.  1076,  40  So.  461;  Levy  v. 
Cause,  112  La.  789,  36  So.  684;  Lavedan  v. 
Choppin,  119  La.  1056,  44  So.  886;  Citizens' 
Bank  v.  Marr,  120  La.  236,  45  So.  115; 
Little  River  Lumber  Co.  v.  Thompson,  118 
I^.  284,  42  So.  938;   Prater  v.  Craighead, 

118  La.  627,  43  So.  258;  Harris  v.  Natal- 
bany  Lumber  Co.  119  La.  978,  44  So.  806; 
Woodfolk  V.  Witkowski,  120  La.  489,  45  So. 
401;  New  Orleans  Land  Co.  v.  National 
Realty  Co.  121  La.  196,  46  So.  208;  Doyle 
V.  Negrotto,  124  La.  100,  49  So.  992;  Hol- 
land V.  Southern  States  Land  &  Timber  Co. 

124  La.  406,  60  So.  436;  Weber  v.  Martinez, 

125  La.  663,  51  So.  679;  Re  Quaker  Realty 
Co.  127  La.  208,  53  So.  626;  Re  Perrault, 
128  La.  453,  54  So.  939;  Norgress  v.  E.  B. 
k  S.  P.  Schwing,  128  Lg.  1040,  55  So.  667; 
L.RJ^.1915D. 


Quaker  Realty  Co.  v.  Citizens'  Bank,  131 
La.  845,  60  So.  367;  Quaker  Realty  Co.  v. 
PuBcell,  131  La.  496,  59  So.  915. 

Ihe  death  of  an  absentee  who  was  less 
than  one  hundred  years  old  is  never  pre- 
sumed.    It  must  be  clearly  shown. 

Martinez  v.  Vives's  Succession,  32  La. 
Ann.  305. 


Somincrville,  J.,  delivered  the  opinion  of 
the  court: 

Plaintiff  sues  defendant  to  compel  him 
to  accept  title  to  property  located  in  the 
city  of  New  Orleans,  which  defendant  agreed 
to  buy,  and  to  which  he  refuses  to  accept 
the  title  tendered.  Defendant  appeals  from 
an  adverse  judgment. 

The  property  in  controversy  appears  to 
have  belonged  to  Victor  Defoux  at  one 
time,  who  sold  it  to  A.  De  Rosa  May  4, 
1837.  It  appears  to  have  been  assessed  in 
the  name  of  Defoux  after  the  sale  to  De 
Rosa,  and  it  was  forfeited  to  the  state  un- 
der said  assessments  for  the  taxes  of  years 
1871  to  1877,  inclusive;  and  it  was  adjudi- 
cated to  the  state  in  1885  for  the  taxes  of 
1882.  The  title  of  the  state  passed,  in 
1894,  to  plaintifTs  author  in  title,  and  by 
mesne  conveyances  to  the  plaintiff  in  this 
suit,  in  1904;  and  plaintiff  and  its  authors 
have  had  possession  of  the  propertv  since 
1894. 

The  defendant  filed  an  answer,  in  which 
there  are  many  defenses,  alleging  that  the 
property  had  not  been  properly  assessed  in 
the  name  of  De  Rosa;  that  it  was  assessed 
in  the  name  of  Defoux,  and  illegally  for- 
feited and  sold  to  the  state  under  those 
assessments ;  that  De  Rosa  disappeared  more 
than  thirty  years  before  the  assessments 
were  made,  for  which  the  property  was 
forfeited  and  sold;  that  the  presumption 
is  and  was  that  De  Rosa  died  prior  to  1871; 
that  his  succession  was  vacant,  and  the 
property  thereof  belonged  to  the  state  of 
Louisiana;  that  prescription  does  not  run 
against  the  state,  and  if  De  Rosa  were 
to  return  and  demand  the  property,  or,  being 
dead,  his  heirs  should  demand  the  property 
from  the  state,  that  their  rights  would  be 
prescribed  by  thirty  years;  that,  if  the 
court  should  declare  the  De  Rosa  succession 
not  to  be  a  vacant  possession,  then  that  the 
property  had  been  abandoned,  and  had  been, 
therefore,  the  property  of  the  state  prior 
to  the  time  that  the  state  acquired  title  by 
the  forfeitures  and  sale  to  it;  that  if  tlie 
property  was  in  private  ownership,  at  the 
time  that  the  state  took  title  for  unpaid 
taxes,  said  forfeitures  and  tax  sales  are 
null,  void,  and  of  no  effect,  because  the 
property  was  not  assessed  in  the  name  of 
the  real  owner,  and  no  notice  of  seizure  was 
given  to  the  owner  of  the  property;  and 
12 
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that  plaintiff's  title  is  therefore  not  good 
and  valid,  and  that  he  is  justified  in  re- 
fusing to  accept  the  title  tendered. 

The  defenses  are  numerous  and  contradic- 
tory;  they  destroy  one  another. 

(1)  The  abandonment  suggested  by  de- 
fendant would  have  to  be  in  writing;  and 
there  is  no  allegation  of  the  existence  of  any 
Buch  document.  The  other  allegations  in 
the  answer  destroy  the  defense  of  abandon- 
ment. The  abandonment  referred  to  in 
article  3548,  Civil  Code,  applies  only  to 
movables,  and  not  to  immovables.  Here- 
ford v.  Police  Jury,  4  La.  Ann.  172. 

(2)  Defendant  says:  "Both  plaintiff  and 
defendant  assume  that  A.  De  Rosa  is  dead, 
and  this  court  must  do  likewise,  for  the 
reason  that  De  Rosa  purchased  the  proper- 
ty in  1837,  when  he  must  have  been  at 
least  twenty-one  years  of  age,  and,  if  living 
to-day,  would  be  ninety-eight  years  old. 
The  death  of  a  person  one-hundred  years 
old  is  always  presumed." 

The  assumption  of  plaintiff  and  defend- 
ant that  De  Rosa  is  dead  is  not  borne  out 
by  anv  evidence  whatever.  Thev  assume 
that  he  was  twenty-one  years  of  age  in 
1837,  when  he  bought  the  property  in  dis- 
pute, and  that  he  would  now  be  ninety -eight 
years  old.  But  he  would  not  be  one  hundred 
years  old;  and,  in  the  language  of  counsel, 
"the  death  of  a  person  one  hundred  years 
old  is  always  presumed."  But,  until  it  is 
shown  that  an  absentee  is  one  hundred 
years  old,  his  death  will  not  be  presumed; 
and,  as  one  hundred  years  are  not  shown  to 
have  elapsed  since  De  Rosa  was  born,  the 
law  does  not  presume  him  to  be  dead.  "An 
absentee  is  presumed  to  live  until  the  con- 
trary is  proved ;  otherwise  the  absence  must 
be  such  that  the  life  of  a  man,  who  may 
live  one  hundred  years,  should  be  prpsumcd 
to  have  ended.  1  Ferriere,  13,  Verbo  Ab- 
sens.     .     .  These  principles  are  drawn 

from  the  Roman  Law."  Haves  v.  Berwick,  2 
Mart.  (La.)  138,  5  Am.  Dec.  727;  Owens 
v.  Mitchell,  5  Mart.  N.  S.  667;  Babin  v. 
Phillipon,  3  La.  374;  Martinez  v.  Vives's 
Succession,  32  La.  Ann.  305. 

Defendant  does  not  attempt  to  fix  the 
date  of  the  birth  of  De  Rosa;  yet  he  asks 
the  court  to  assume  the  latter  to  be  dead. 
He  asks  that  we  assume  further  that  De 
Rosa  did  not  part  with  title  to  the  property 
after  he  acquired  it;  that  he  died  intestate, 
and  without  heirs,  leaving  the  property  in 
dispute;  that  there  was  a  succession,  or 
that  there  is  to  be  one  in  1916;  that  said 
succcFsion  was,  or  is  to  be,  irregular  or 
vacant;  or  that  the  property  was  aban- 
doned; further  that  the  state  became  the 
owner  when  De  Rosa  died,  or  that  it  will 
become  owner  in  1916,  when  De  Rosa  may 
be  presumed  to  be  dead;  and  that  De  Rosa 
L.R.A.1915D. 


will  not  make  a  will  before  he  dies,  or  be- 
fore the  time  when  he  may  be  presumed  to 
be  dead. 

These  things  we  cannot  do.  The  presump- 
tion is,  in.  absence  of  any  proof,  that  De 
Rosa  is  alive;  and  that  he  was  the  owner 
of  the  property  at  the  date  of  the  for- 
feitures and  sale  to  the  state  of  Louisiana 
for  delinquent  taxes  on  his  property.  He 
having  been  the  owner  at  those  dates,  he, 
and  one  claiming  through  him,  cannot  be 
I'.eard  to  attack  the  validity  of  the  assess- 
ments or  forfeitures  or  sale  of  his  property 
for  delinquent  taxes. 

If  De  Rosa  or  his  heirs  should  reappear, 
they  will  be  confronted  with  plaintiff's  title, 
the  forfeitures  for  taxes,  and  the  adjudi- 
cation of  1885,  as  muniments  of  title,  and 
of  plaintiff's  actual  possession  of  the  prop- 
erty since  1894,  supported  by  the  prescrip- 
tion of  ten  years. 

The  prescription  of  three  and  ten  years 
have  rendered  plaintiff's  title  immune  from 
attack. 

Defendant  Says  that  he  relies  upon  the 
decision  of  this  court  in  the  case  of  Cordill 
V.  Quaker  Realty  Co.  130  La.  933,  58  So. 
819.  But  in  that  case  a  succession  was 
under  administration,  whereas  in  this  case 
there  is  no  succession.  Besides,  the  facts 
in  that  case,  and  the  law  applicable  there- 
to, have  no  place  whatever  in  this  case. 

Judgment  affirmed. 
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JOHN  S.  SUTTON,  Appt., 
v. 

DUNCAN  BUIE  et  aL 

(—  La.  — ,  68  So.  956.) 

Injunction  —  against  waste  of  public 
money  —  ris^lit  of  taxpayer. 

A  citizen  and  taxpayer  of  a  state  has  no 
standing  as  such  to  contest  the  expendi- 
ture of  funds  under  an  alleged  unconstitu- 
tional statute. 

(December  5,  1914.) 


Note.  —  Right  of  citizen  or  taxpayer  to 
enjoin  waste  or  unlawful  expenditure 
of  state  funds. 

As  to  the  right  of  taxpaver,  in  absence 
of  statute,  to  enjoin  the  unlawful  expendi- 
ture by  municipalities,  see  the  note  to 
Pierce  v.  Hagans,  36  L.R.A.(N.S.)    1. 

As  to  when  an  action  against  officers  is 
deemed  to  be  action  against  the  state,  see 
the  note  to  Louisville  &  N.  R.  Co.  v.  Burr, 
44  L.R.A.(N.S.)   189. 

On  the  general  subject  of  right  to  enjoin 
acts  under  an  unconstitutional  statute,  as 
affected  by  other  remedies  in  case  such  acts 
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APPEAL  by  plaint iflf  from  a  judgment 
of  the  Judicial  District  Court  for  the 
Parish  of  East  Baton  Rouge,  in  defendants' 
favor  in  a  suit  to  enjoin  an  investigating 
commission  from  doing  its  work  at  the  ex- 
pense of  the  state  treasury.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Walter  Elder  and  Gilbert  L. 
l>upre,  for  appellant: 

The  acts  creating  the  commission  are 
unconstitutional,  and  an  injunction  should 
issue  to  restrain  further  proceedings  by 
its  members  and  the  payment  of  the  money 
appropriated. 

Butler  V.  Ellerbe,  44  S.  C.  256,  22  S.  E, 
426;  Ex  parte  Young,  209  U.  S.  149,  13 
L.R.A.(N.S.)  932,  28  Sup.  Ct.  Rep.  441,  14 
Ann.  Cas.  7G4;   United  States  v.  Lee,   106 


U.  S.  196,  27  L.  ed.  171,  1  Sup.  Ct.  Rep. 
240;  Pennoyer  v.  McConnaughy,  140  U.  S. 
1,  35  L.  ed.  363,  11  Sup.  Ct.  Rep.  699; 
Scott  V.  Donald,  165  U.  S.  58,  41  L.  ed. 
632,  17  Sup.  Ct.  Rep.  205;  .Missouri,  K. 
&  T.  R.  Co.  V.  Missouri,  R.  &  Warehouse 
Comrs.  (Missouri,  K.  &  T.  R.  Co.  v.  Hick- 
man)  183  U.  S.  53,  46  L.  ed.  78,  22  Sup. 
Ct.  Rep.  18;  Reagan  v.  Farmers'  Loan  &  T. 
Co.  154  U.  S.  362,  38  L.  ed.  1014,  4  Inters. 
Com.  Rep.  560,  14  Sup.  Ct.  Rep.  1047; 
Smyth  V.  Ames,  169  U.  S.  466,  42  L.  ed. 
819,  18  Sup.  Ct.  Rep.  418;  Fontenot  v. 
Young,  128  La.  20,  54  So.  408;  State  ex 
rel.  Smith  v.  Theus,  114  La.  1103,  38  So. 
870;  Crampton  v.  Zabriskic,  101  U.  S.  601, 
26  L.  ed.  1070. 


are  done,  see  the  note  to  Ilarley  v.  Linde- 
mann,  8  L.RJ^.(N.S.)    124. 

For  prevention  of  the  illegal  removal  of 
state  capital,  see  the  note  to  State  ex  rel. 
West  V.  Huston,  34  L.R.A.(N.S.)    380. 

This  note  considers  only  the  capacity  to 
sue,  and  not  the  merits  of  the  case. 

There  is  a  direct  conflict  in  the  decisions 
as  to  whether  a  citizen  or  taxpayer  may 
or  may  not  enjoin  the  waste  or  unlawful 
expenditure  of  state  funds,  but  many  of  the 
cases  do  not  directly  discuss  the  question. 

A  few  cases  have  been  included  in  this 
note  where  the  question  of  expenditure  is 
not  mentioned  though  necessarily  involved 
and  it  should  be  borne  in  mind  that  the 
question  of  expenditure  is  perhaps  of  minor 
importance  in  cases,  for  instance,  relating 
to  the  validity  of  elections  or  of  the  submis- 
sion of  constitutional  amendments,  etc. 

Action  by  citizens  or  taxpayers  sustained. 

The  action  seems  generally  sustained  in 
California,  Florida,  Hawaii,  Illinois,  Indi- 
ana, Maryland,  Oregon,  Pennsylvania,  and 
Tennessee,  and  perhaps  in  Colorado  and 
Kansas. 

— California. 

In  Livermore  v.  Waite,  102  Cal.  113,  25 
L.R.A.  312,  36  Pac.  424,  an  injunction  was 
granted  as  prayed  for  by  a  taxpayer  and  a 
citizen  of  the  state,  restraining  the  secre- 
tary of  state  from  submitting  to  the  voters, 
and  incurring  expenses  in  connection  with, 
a  proposed  amendment  to  the  Constitution, 
on  the  ground  that  the  same  had  not  been 
legally  adopted  by  the  legislature,  and  that 
it  was  by  its  terms  inefficient  as  an  amend- 
ment to  the  Constitution,  and  would  be  in- 
operative if  approved  by  the  people.  The 
court  did  not  discuss  the  right  of  the  plain- 
tiff to  bring  the  action,  nor  did  it  refer  to 
the  statute  providing  that  "an  injunction 
cannot  be  granted  ...  to  prevent  the 
execution  of  a  public  statute  by  officers  of 
the  law,  for  the  public  benefit." 

— Florida. 

In  Crawford  v.  Gilchrist,  64  Fla.  41,  59 
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So.  963,  Ann.  Cas.  1914B,  916,  the  court  re- 
fused a  supersedeas  to  an  injunction  against 
the  secretary  of  state,  restraining  him  from 
publishing  at  public  expense  and  certifying 
to  the  county  commissioners  for  the  vote  of 
the  people  proposed  amendments  to  the  Con- 
stitution which  were  alleged  not  to  have 
been  lawfully  adopted  by  the  legislature, 
the  suit  being  brought  by  the  governor  in 
his  oflicial  capacity  and  also  as  a  resident, 
taxpayer,  citizen,  and  elector  of  the  state. 
The  court  considered  the  case  apparently 
as  standing  not  only  upon  the  status  of  the 
governor  as  such,  but  also  upon  his  right 
as  a  citizen  and  taxpayer,  and  said:  '^\ 
resident  taxpayer  has  the  right  to  enjoin 
the  illegal  creation  of  a  debt  which  he,  in 
common  with  other  property  holders  and 
taxpayers,  may  otherwise  be. compelled  to 
pay.  ...  In  this  case  the  acts  enjoined 
are  ministerial  in  their  nature;  they  in- 
volve no  discretion ;  the  interests  and  rights 
of  all  the  people  of  the  state  are  thereby 
vitally  aflTected;  the  individual  rights  of 
the  complainant  as  a  citizen,  a  taxpayer, 
and  an  elector  are  also  sub.stantially  af- 
fected in  common  with  other  taxpayers 
and  electors  by  the  indebtedness  incurred 
and  by  the  acts  performed.  There  is  no 
adequate  remedy  afforded  by  law.  These 
considerations,  in  the  light  of  reason  and 
the  authorities,  clearly  make  the  complain- 
ant, who  sues  as  governor  and  also  as  a 
citizen,  taxpayer,  and  elector,  a  proper  par- 
ty to  these  injunction  proceedings." 

— Hawaii. 

In  Lucas  v.  American-Hawaiian  Engineer- 
ing &  Constr.  Co.  16  Haw.  80,  a  citizen  and 
taxpayer  enjoined  the  superintendent  of 
public  works  of  the  territory  from  signing 
or  approving  any  vouchers  for  work  done  or 
materials  furnished  under  a  contract  with 
the  engineering  company,  and  enjoined  the 
auditor  of  the  territory  from  issuing  war- 
rants for  payments  for  work  or  labor  done 
or  materials  furnished  under  said  contract, 
and  enjoined  the  engineering  company  from 
receiving  any  money  under  such  contract, 
the   contract   being  illegal   on   the  ground 


180 


LOUISIANA  SUPREME  COURT. 


Mr.  Daniel  Wendling,  with  Mr.  R.  G. 
Pleasant,  Attorney  General,  for  appellees: 

The  money  being  in  the  treasury,  and  in 
the  possession  and  under  the  control  of 
the  state,  the  state  alone  has  a  right  and 
interest  to  be  heard,  and  must  be  made  a 
party,  which  cannot  be  done  without  its 
consent. 

Louisiana  v.  Jumcl,  107  U.  S.  711,  27 
L.  ed.  448,  2  Sup.  Ct.  Rep.  128;  Louisiana 
ex  rel.  New  York  Guaranty  &  I.  Co.  v. 
Steele,  134  U.  S.  230,  33  L,  ed.  891,  10 
Sup.  Ct.  Rep.  511;  State  ex  rel.  Hart  v. 
Burke,  33  I^.  Ann.  498;  Board  of  Public 
Works  V.  Gannt,  76  Va.  455:  Butler  v. 
Ellerbe,  44  S.  C.  256,  22  S.  E.  425;  Smith 
V.  Reeves,  178  U.  S.  436,  44  L.  ed.  1140, 
20  Sup.  Ct.  Rep.  919;  Hopkins  v.  Clemson 


Agri.  College,  221  U.  S.  636,  .642,  55  L.  ed. 
890,  894,  36  L.R.A.(N.S.)  243,  31  Sup.  Ct. 
Rep.  654;  Louisiana  v.  McAddo,  234  U.  S. 
627,  58  L.  ed.  1506,  34  Sup.  Ct.  Rep.  938; 
Minnesota  v.  Hitchcock,  185  U.  S.  373,  387, 
46  L.  ed.  954,  962,  22  Sup.  Ct.  Rep.  650; 
Kansas  v.  United  States,  204  U.  S.  ^31, 
333,  51  L.  ed.  610,  511,  27  Sup.  Ct.  Rep. 
388;  Lord  &  P.  Chemical  Co.  v.  Board  of 
Agriculture,  111  N.  C.  135,  15  S.  E.  1032; 
Tate  V.  Salmon,  79  Ky.  540. 

No  one  can  question  the  constitutional- 
ity of  a  law  unless  he  has  an  interest  in 
the  matter  and  shows  some  injury  that  will 
result  to  him   by  the  enforcement  thereof. 

Reid  V.  Eatonton,  80  Ga.  755,  6  S.  E. 
602;  Gibbs  y.  Green,  54  Miss.  592;  Mason 
V.  Rollins,  2  Bisa.  99,  Fed.  Cas.  No.  9,252; 


that  the  plans  and  specifications  were  too 
indefinite  to  be  the  basis  for  competitive 
bids.  The  court  stated  that  the  right  of  a 
taxpayer  to  bring  suit  to  restrain  a  public 
officer  from  doing  an  illegal  act  had  been 
settled  in  that  jurisdiction  since  the  case  of 
Castle  V.  Kapeua,  5  Haw.  27. 

In  Castle  v.  Kapena,  supra,  the  court 
seemed  to  be  of  the  opinion  that  at  the 
suit  of  a  citizen  and  taxpayer  of  the  king- 
dom of  Hawaii,  an  injunction  might  lie 
against  the  minister  of  finance  preventing 
him  from  selling  bonds  at  less  than  the 
statutory  figure  at  which  he  was  authorized 
to  sell  them;  the  court  below  had  granted 
a  mandamus,  and  the  writ  was  discharged 
apparently  on  the  ground  that  this  was  not 
the  proper  remedy.  The  defendant,  how- 
ever, denied  that  he  intended  to  sell  the 
bonds  at  less*  than  the  authorized  rate. 

— Illinois. 

In  Littler  v.  Jayne,  124  111.  123,  16  N.  E. 
374,  it  was  held  that  a  taxpayer  suing  for 
himself  and  for  all  other  taxpayers  of  the 
state  was  entitled  to  an  injunction  restrain- 
ing the  state  house  commissioners  from 
making,  signing,  or  approving  vouchers  for 
any  expense  incurred  under  a  certain  con- 
tract for  the  making  of  statutes  for  the 
state  house,  and  from  using  any  portion  of 
the  money  appropriated  for  the  completion 
of  the  state  house,  for  the  purpose  of  pro- 
curing or  placing  such  statutes  in  said 
building,  on  the  ground  that  the  contract 
was  not  publicly  let  in  compliance  with  the 
statute,  but  let  contrary  to  its  provisions; 
and  the  fact  that  the  vouchers  required  the 
approval  of  the  governor  did  not  prevent 
the  relief 

In  Burke  v.  Snively,  208  111.  328,  70  N.  E. 
327,  the  court  sustained  the  right  of  a  citi- 
zen and  taxpayer  to  sue  the  commission- 
ers of  a  certain  canal,  the  auditor  of  public 
accounts  of  the  state,  and  the  treasurer  of 
the  state,  to  restrain  the  auditor  from  draw- 
ing his  warrant  in  favor  of  the  commission- 
ers for  certain  sums  of  money  appropriated 
by  an  act  of  the  legislature  for  the  main- 
tenance and  protection  of  the  canal,  and  I 
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for  the  necessary  and  extraordinary  ex- 
penses thereof,  and  to  enjoin  the  treasurer 
from  paying  any  money  out  of  the  public 
funds  of  the  state  on  any  such  warrant, 
should  one  be  or  have  been  drawn,  on  the 
ground  that  the  legislature  had  no  power 
to  make  any  appropriations  for  the  canal 
under  the  provisions  of  the  state  Constitu- 
tion. 

— Indiana. 

In  Ellingham  v.  Dye,  178  Ind.  336,  99 
N.  E.  1,  the  court  sustained  an  action 
brought  by  a  voter  and  taxpayer  suing  for 
himself  as  a  citizen,  elector,  and  taxpayer, 
to  enjoin  the  secretary  of  state  of  the  state 
of  Indiana  and  certain  other  persons,  the 
governor  being  one,  constituting  the  board 
of  election  commissioners,  from  the  perform- 
ance of  their  ministerial  duties  in  submit- 
ting to  the  people  of  the  state  a  proposed 
new  Constitution,  on  the  ground  that  the 
legislature  had  no  power  thus  to  propose  a 
new  Constitution.  The  court  stated  that 
the  fact  that  only  a  small  proportionate 
part  of  the  cost  of  the  election  would  fall 
upon  the  appellee  as  a  taxpayer  was  not 
of  itself  sufficient  to  destroy  his  competency 
to  sue. 

— ^Maryland. 

In  Christmas  v.  Warfield,  105  Md.  536,. 
66  Atl.  491,  it  was  held  that  the  plaintifT, 
who  was  a  resident  and  taxpayer  of  the 
state,  had  such  a  special  interest  in  the 
subject-matter  as  to  entitle  him  to  maintain 
a  suit  to  restrain  the  unauthorized  destruc- 
tion of  valuable  state  property,  or  the  un- 
warranted expenditure  of  the  funds  of  the 
state  by  the  defendants,  who,  assuming  ta 
act  as  the  state  tobacco  warehouse  building 
commission  under  an  act  of  the  legislature 
pronounced  unconstitutional  by  the  court, 
proposed  to  tear  down  certain  warehouses 
belonging  to  the  state  and  build  a  new  ware- 
house. 

— Oregon. 

There  seems  to  be  but  a  single  case  in 
Oregon  where  the  payment  of  state  funds- 
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Padelford  y.  Savannah,  14  Oa.  438;  Hayes 
V.  New  Orleans,  34  La.  Ann.  311;  County 
Bd.  of  Edii.  V.  Kenan,  112  N.  C.  566,  17  S. 
E.  485;  State  ex  rel.  Goodloe  v.  Lanier,  47 
La.  Ann.  668,  17  So.  130;  Werges  v.  St. 
Ix)ui8,  C.  &  N.  0.  R.  Co.  35  La.  Ann.  648; 
Fisher  v.  Steele,  89  La.  Ann.  449,  1  So. 
882;  Jones  v.  Reed,  3  Wash.  67,  27  Pac. 
1069. 

Provosty,  J.,  delivered  the  opinion  of  the 
court: 

By  act  No.  146,  p.  259,  and  act  No. 
297,  p.  607,  of  1914,  the  legislature  created 
a  commission  'Ho  investigate  the  past  and 
present  conduct  and  management  of  the 
affairs  of  the  government,"  and  provided 
for   the   payment  of  the  per  diem  of  the  * 


members  of  this  commission  and  of  its 
other  expenses. 

The  object  of  the  present  suit  is  to  en- 
join this  commissign  from  doing  its  said 
work,  and  to  enjoin  the  state  auditor  and 
the  state  troaaurer  from  paying  the  said 
per  diem  and  other  expenses  out  of  the 
state  treasury,  on  the  ground  that  the  said 
acts  are  unconstitutional. 

Plaintiff  brings  the  suit  distinctly  and 
solely  in  his  quality  of  a  citizen  and  tax- 
payer. 

It  is  well  settled  that  a  citizen  and  tax- 
payer of  a  municipality  has  a  standing  as 
such  to  enjoin  the  making  of  an  illegal 
disposition  of  the  corporate  funds.  Bryant 
V.  Logan,  56  W.  Va.  141,  49  S.  E.  21,  3 
Ann.  Gas.   1013. 


has  been  enjoined  at  the  suit  of  a  citizen 
and  taxpayer,  but  the  courts  have  several 
times  asserted  the  right  of  the  citizen  tax- 
payer to  bring  an  action  against  officials, 
not  distinguishing  between  municipal  and 
state  officials.  Some  of  the  cases  are  con- 
fusing, if  not  contradictory. 

In  Sears  v.  Steel,  66  Or.  544,  107  Pac.  3, 
the  court  sustained  an  action  brought  by  a 
citizen  and  taxpayer  against  the  secretary 
of  state  and  the  state  treasurer  to  enjoin 
the  issuance  and  payment  of  a  warrant 
under  an  act  in  regard  to  highways  claimed 
to  be  unconstitutional. 

In  Sherman  v.  Bellows,  24  Or.  553,  34 
Pac.  549,  an  action  brought  by  a  citizen 
and  taxpayer  of  the  state  against  the 
trustees  of  the  Oregon  Soldiers'  Home,  the 
court  said:  **While  there  is  an  irreconcil- 
able conflict  in  the  decisions  upon  the  right 
of  a  taxpayer  in  his  own  name  to  restrain 
by  injunction  a  municipal  corporation  and 
its  officers  from  illegally  creating  debts,  or 
disposing  of  the  corporate  property  or 
funds,  we  think  the  decided  weight  of  au- 
thority supports  the  doctrine  that  he  may 
invoke  the  aid  of  a  court  of  equity  to  obtain 
such  relief  whenever  it  is  made  to  appear 
that  such  illegal  act  of  the  corporation 
would  increase  his  burden  of  taxation."  And 
the  court  refused  to  restrain  such  trustees 
from  purchasing  land  for  a  site  and  locat- 
ing the  Soldiers'  Home  at  a  certain  place, 
on  the  ground  that  the  plaintiff  did  not  al- 
lege that,  in  consequence  of  the  proposed  lo- 
cation, his  property  would  be  subjected  to 
any  burden  of  taxation  or  that  he  would 
sustain  any  other  special  injury. 

In  State  ex  rel.  Taylor  v.  Pennoyer,  26 
Or.  205,  25  L.R.A.  862"^  37  Pac.  906,  an  ac- 
tion brought  in  the  name  of  the  state  by  a 
citizen  and  taxpayer  against  the  board  of 
commissioners  of  public  buildings,  consist- 
ing of  the  governor  and  other  officers,  the 
court  considered  that  the  case  was  the  same 
as  if  brought  by  an  individual,  and  failed 
to  distingiiish  between  state  and  municipal 
officers  (referring  to  the  Carman  Case, 
Infra,  which  was  against  county  officials  in 
relation  to  county  funds),  and  said:  "It  is 
the  settled  doctrine  of  this  state  that  an 
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individual  taxpayer  whose  burdens  would 
be  increased  by  the  wrongful  acts  of  public 
officers,  and  where  a  fraudulent  or  illegal 
diversion  or  misapplication  of  the  public 
funds  is  about  to  be  consummated,  has  such 
an  interest,  by  reason  of  the  special  and 
peculiar  injury  he  would  sustain,  as  would 
give  him  a  standing  in  a  court  of  equity  by 
injunction  to  restrain  such  acts  and  prevent 
such  diversion  of  the  public  funds.  Carman 
V.  Woodruff,  10  Or.  133.  This  doctrine  is 
so  well  established  and  sustained  by  the  un- 
doubted weight  of  authority  in  the  United 
States  that  it  is  unnecessary  to  enumerate 
the  cases  sustaining  it.  The  taxpayer  must, 
however,  present  such  a  case  as  will  bring 
him  within  the  ordinary  equitable  rules 
which  govern  when  relief  by  injunction  is 
sought.  He  must  show  that  some  act  is 
threatened  or  imminent  which  will  result 
in  some  material  injury  to  himself,  for 
which  there  is  no  adequate  remedy  at  law." 
And  the  court  declined  to  enjoin  such  board 
of  commissioners  from  erecting  a  branch  of 
the  insane  asylum  at  a  place  other  than  the 
capital,  although  the  Constitution  provided 
that  "all  public  institutions  should  be  lo- 
cated at  the  seat  of  government,"  it  not  ap- 
pearing that  there  would  be  any  additional 
cost  from  the  erection  of  the  building  where 
it  was  proposed,  over  erecting  it  at  the 
capital,  or  if  so  what  the  difference  would 
be.  Further  proceedings  in  the  same  case 
came  before  the  court  in  28  Or.  498,  31 
L.R.A.  473,  43  Pac.  471,  wherein  it  was 
held  that  the  relator  had  not  shown  that 
he  would  be  damnified  by  reason  of  the  lo- 
cation and  construction  of  the  building  at 
the  place  proposed,  the  court  also  stating: 
"The  judiciary  acts,  not  upon  its  own  mo- 
tion, but  only  when  some  suitor  duly  au- 
thorized by  law  presents,  in  due  form,  a 
cause  appropriate  for  its  cognizance.  It^ 
machinery  may  be  set  in  motion  by  private 
suitors,  in  some  form  or  another,  in  all 
cases  where  civil  or  property  rights  are 
being  invaded  or  intrenched  upon  to  their  in- 
jury or  damage,  be  the  suitor  ever  so  hum- 
ble, or  the  injury  to  be  encountered  ever 
so  small;  but  in  all  eases  of  purely  public 
concern,  affecting  the  welfare  of  the  whole 
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\NTiether  this  doctrine  applies  to  state  of- 
ficers or  to  state  funds  in  the  state  treasury 
has  been  considered  but  twice,  so  far  as  we 
have  been  able  to  ascertain.  In  the  case  of 
Jones  V.  Reed,  3  Wash.  63,  27  Pac.  1069, 
the  supreme  court  of  Washington  held  that 
the  doctrine  does  not  apply.  Four  of  the 
justices  concurred,  and  one  dissented.  In 
the  case  of  Butler  v.  Ellerbe,  44  S.  C.  283, 
22  S,  E.  437,  the  supreme  court  of  South 
Carolina  held  that  the  doctrine  does  apply. 
Two  of  the  justices  concurred,  and  one  dis- 
sented.   Such  a  suit  was  entertained  by  the 


latter  court  in  Evans  v.  Tillman,  38  S.  G. 
238,  17  S.  E.  49;  Robertson  v.  Tillman, 
39  S.  C.  298,  17  S.  E.  678,  but  withput  the 
point  here  in  question  having  been  raised  or 
considered. 

Several  courts  have  been  unwilling  to 
adopt  this  doctrine  even  in  the  case  of  a 
municipal  corporation.  As  applied  to  a 
municipal  corporation,  it  is  founded  in 
part  upon  the  corporate  relation  supposed 
to  exist,  or  in  reality  existing,  between  the 
inhabitants  of  the  municipality  and  the 
municipality.     The  inhabitants  are  likened 


people  or  the  state  at  large,  the  court's 
action  can  only  be  invoked  by  such  execu- 
tive officers  of  state  as  are  by  law  intrusted 
with  the  discharge  of  such  duties." 

In  Sears  v.  James,  47  Or.  50,  82  Pac.  14, 
a  suit  by  a  taxpayer  to  enjoin  the  superin- 
tendent of  the  state  penitentiary  from  mak- 
ing certain  expenditures,  the  court  said: 
"For  the  purposes  of  this  appeal  the  aver- 
ments of  the  conlplaint  must  be  taken  as 
true,  and  the  single  question  is  whether 
plaintiff  can  maintain  the  suit.  That  a 
taxpayer  may  invoke  the  interposition  of  a 
court  of  equity  to  prevent  the  illegal  dis- 
position of  public  funds  is  no  longer  open 
to  question  in  this  state."  But  the  injunc- 
tion was  denied  on  the  ground  that  the  de- 
fendant had  no  authority  under  the  law  to 
pay  any  bills,  or  handle  or  disburse  any 
state  funds,  as  his  accounts  must  be  pre- 
sented to  and  audited  by  the  secretary  of 
state,  who  was  not  a  party  to  the  action, 
and  the  court  must  assume  that  he  would 
discharge  his  duty. 

In  McKinney  v.  W^atson,  " —  Or.  — ,  146 
Pac.  266,  an  action  by  a  resident,  citizen, 
and  taxpayer  to  enjoin  the  secretary  of  state 
from  auditing,  and  the  state  treasurer  from 
paying,  claims  for  salaries  incurred  by  an- 
other defendant  who  was  corporation  com- 
missioner, the  act  under  which  he  was  ap- 
pointed being  claimed  to  be  unconstitution- 
al, the  court  said:  "It  is  w^ell  established 
by  precedents  in  this  state  that  a  taxpayer 
whose  enforced  contribution  to  the  public 
funds  will  be  increased  has  a  right  to  re- 
sist by  litigation  in  his  own  name  the  en- 
forcement of  an  unconstitutional  statute,  or 
the  misapplication  of  public  money."  The 
court  denied  the  injunction  on  the  ground 
that  the  plaintiff  did  not  show  that  his  bur- 
den of  taxation  would  be  increased  by  the 
administration  of  the  statute  under  con- 
sideration, as  it  did  not  appear  that  he  con- 
tributed to  the  fees  out  of  which  the  ex- 
penditures were  to  be  made,  or  that  his 
taxes  would  be  otherwise  increased. 

— Pennsylvania. 

In  Mott  V.  Pennsylvania  R.  Co.  30  Pa.  9, 
72  Am.  Dec.  664,  it  was  held  that  canal 
commissioners  and  taxpayers  and  loan  cred- 
itors of  the  state  had  a  right  to  enjoin  the 
governor  and  other  state  officials  from  pro- 
ceeding under  a  statute  which  enabled  a 
certain  corporation  to  make  a  contract  by 
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which    it  w^ould  be  exempted  forever   from 
taxation  to  the  state. 

— Tennessee. 

In  Bradley  v.  Powell  County,  2  Humph. 
427,  37  Am.  Dec.  563,  residents  and  citizens 
of  a  territory  proposed  to  be  included  in  a 
new  county  were  allowed  an  injunction 
against  the  commissioners  appointed  by  an 
act  of  the  legislature  to  establisli  such  new 
county,  the  grounds  of  the  decision  being 
that  the  new  county  did  not  contain  the 
necessary  area  prescribed  by  the  constitu- 
tion, and  that  any  person  aggrieved  might 
apply  for  the  remedy.  The  court  did  not 
discuss  the  question  of  expense. 

In  Lynn  v.  Polk,  8  Lea,  121,  it  was  held 
that  resident  citizens  and  taxpayers  might 
enjoin  a  state  board  from  carrying  out  the 
provisions  of  a  refunding  act  which  would 
increase  the  taxes,  the  court  holding  that 
the  taxpayers  properly  brought  the  action, 
that  they  were  not  compelled  to  wait  for 
the  tax  before  attacking  the  act,  and  that 
the  suit  was  not  against  the  state,  nor  were 
the  board  acting  by  authority  of  the  state. 

— Colorado. 

In  Frost  v.  Thomas,  26  Colo.  222,  77  Am. 
St.  Rep.  259,  56  Pac.  899.  the  court  sus- 
tained a  proceeding  to  restrain  the  defend- 
ant, in  his  capacity  as  governor  of  the  stat«, 
from  appointing  officers  for  a  recently 
created  county,  upon  the  ground  that  the 
act  creating  that  county  and  providing  for 
the  appointment  of  its  officers  w^as  uncon- 
stitutional. The  status  of  the  plaintiffs 
does  not  appear,  but  it  seems  that  they  al- 
leged that  injuries  would  result  to  them 
and  others  similarly  situated  if  the  act 
were  carried  into  effect. 

— Kansas. 

In  Martin  v,  Ingham,  38  Kan.  641,  17 
Pac.  162,  the  court  sustained  on  principle 
the  right  of  a  resident  taxpayer  and  elector 
to  enjoin  the  governor  from  tlie  perform- 
ance of  certain  acts  in  the  organization  of 
a  new  countv,  but  denied  the  relief  on  the 
merits;  the  governor,  however,  while  not 
waiving  the  authority  of  the  court  to  in- 
quire into  the  matter,  did  waive  any  objec- 
tion as  to  the  capacity  of  the  plaintiff  to 
bring  suit. 

This  case  was  followed  in  the  similar  case 
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to  the  shareholders  of  a  private  corporation, 
and  the  municipality  is  likened  to  their 
trustee.  See  Dill.  Mun.  Corp.  3d  ed.  §  93  4 
(731). 

This  foundation  for  the  doctrine,  need- 
less to  say,  does  not  exist  in  the  case  of 
a  Ruit  involving  state  alTairs.  By  no  possi- 
bility can  the  state,  in  her  relations  with  her 
citizens,  be  likened  to  a  private  corporation. 
Between  the  state  and  a  private  corpora- 
tion there  is  in  that  connection  no  analogy 
whatever. 

And,  even  apart  from  this,   it  is  going 


very  far  already  to  allow  mere  private 
persons  to  invoke  the  aid  of  the  judiciary 
to  interfere  with  the  management  of  public 
affairs,  even  in  the  case  of  a  municipal 
corporation.  Even  that  far  the  courts  have 
gone  only  with  hesitation,  and  some  have 
refused  to  go.  They  ought  not,  we  think,  to 
extend  the  doctrine  further,  and  apply  it  to 
the  affairs  of  the  state  itself. 

So  far  as  plaintiff's  interest  as  a  mere 
citizen  is  concerned,  apart  from  his  inter> 
est  as  a  taxpayer,  nothing  is  better  settled 
than  that  such  a  general  interest  as  that. 


of  Martin  v.  Lacy,  3»  Kan.  703,  18  Pac. 
051,  where  the  plaintiff  alleged,  as  a  qualifi- 
cation to  maintain  the  action,  that  he  was 
a  resident  and  legal  elector;  but  the  gov- 
ernor consented  that  the  action  might  pro- 
ceed in  the  name  of  the  plaintiff,  and 
waived  objection  to  his  capacity  to  prose- 
cute the  same. 

The  action  not  allowed. 

The  action  is  not  allowed  in  New  York, 
Louisiana,  South  Dakota,  and  Washington; 
the  same  has  been  held  in  a  Federal  court 
and  in  Porto  Rico. 

— New  York. 

In  Thompson  v.  Canal  Fund  Corars.  2 
Abb.  Pr.  248,  the  plaintiff  sued  to  enjoin 
the  commissioners  from  borrowing  money, 
claiming  that  the  act  was  unconstitutional 
and  alleging  that  he  was  the  owner  of  a 
considerable  portion  of  a  loan  under  an 
earlier  statute,  and  also  that  he  was  a  tax- 
payer. The  court  refused  an  injunction  on 
ground  that  officers  of  the  state  ought  not 
to  be  enjoined  from  carrying  out  the  law 
of  the  legislature,  even  if  it  was  unconsti- 
tutional, and  stated  that  the  plaintiff  had 
attempted  to  sue  in  a  double  capacity,  both 
in  regard  to  an  injury  peculiar  to  himself 
and  as  a  taxpayer.  The  court  seems  to 
think  that  these  objections  to  such  a  course 
of  proceeding  must  lead  to  a  correction 
in  the  nature  of  his  action  if  he  intended 
to  proceed. 

In  Schieffelin  v.  Komfort,  212  N.  Y.  520, 
L.R.A.  — ,  106  N.  E.  675,  it  was  held  that 
a  citizen  taxpayer  could  not  bring  an  action 
against  the  ofiicials  of  all  the  counties  in 
the  state,  and  against  the  secretary  of  state, 
to  restrain  them  from  taking  steps  pre- 
liminary to  the  nomination  and  election  of 
delegates  to  a  constitutional  convention 
pursuant  to  an  election  for  the  purpose  of 
determining  whether  such  a  convention 
should  be  held,  which  election  was  in  ac- 
cordance with  an  act  of  the  legislature  al- 
leged to  be  void.  The  court  said:  "This 
court  has  not  refrained,  and  will  not  re- 
frain, from  declaring  a  statute  unconstitu- 
tional when  it  is  asserted  in  a  controversy 
where  thtj  question  becomes  a  judicial  one, 
but  w\»  repeat  that  the  courts  of  this  state 
have  denied  the  right  of  a  citizen  and  tax- 
paver  to  bring  before  the  court  for  review 
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the  acts  of  another  department  of  govern- 
menty  simply  because  he  is  one  of  many 
such  citizens  and  taxpayers." 

In  Hutchison  v.  Skfnner,  21  Misc.  729, 
49  N.  Y.  Supp.  360,  the  court  denied  an  in- 
junction asked  for  against  the  superintend- 
ent of  public  instruction  of  the  state,  by  a 
taxpayer,  in  relation  to  appointment  of 
teachers  in  a  certain  locality  and  as  to  in- 
structions to  a  local  board  of  education  as 
to  proceeding  with  schools,  etc.,  holding 
that  the  statute  permitting  taxpayers'  ac- 
tions should  apply  only  to  municipalities, 
and  apparently  taking  the  view  that  it  was 
only  the  statutes  that  gave  the  taxpayer 
any  right  to  bring  an  action. 

The  Hutchison  Case  was  followed  in  Long 
V.  Johnson,  70  Misc.  308,  127  N.  Y.  Supp. 
766,  where  it  was  held  that  an  individual 
taxpayer  who  has  no  special  rights  or  griev- 
ances aside  from  the  great  mass  of  tax- 
payers cannot  enjoin  a  state  board  or  com- 
mission authorized  by  statute  to  select  the 
site  and  build  a  prison  (but  the  court  did 
not  seem  to  admit  that  the  commission  had 
done  more  than  show  favoritism  or  lack  of 
economy  or  errors  in  judgment). 

This  case  was  followed  in  Whitbeck  v. 
Hooker,  73  Misc.  573,  133  N.  Y.  Supp.  534. 
denying  an  injunction  sought  in  a  tax- 
payers' action  against  the  state  board  of 
highway  commissioners,  to  restrain  them 
from  entering  into  a  contract  covering  the 
construction  of  a  part  of  the  state  highway 
(but  the  court  did  not  seem  to  think  in 
this  case  that  the  injunction  ought  to  have 
been  granted  on  the  merits). 

— Louisiana. 

Sutton  v.  Buie  denies  the  right  of  a  citi- 
zen and  taxpayer  to  enjoin  the  payment  of 
state  funds. 

— South  Dakota. 

In  State  ex  rel.  Cranmer  v.  Thorson,  9  S. 
D.  149.  33  L.R.A.  582,  68  N.  W.  202,  the 
court  dismissed  an  action  brought  on  the 
relation  of  an  elector  taxpayer  to  enjoin 
the  secretary  of  state  from  certifying  to 
the  officials  of  the  county  a  certain  question 
as  a  constitutional  amendment,  on  the 
ground  that  the  legal  steps  necessary  as  a 
prerequisite  therefor  had  not  been  carried 
out.  The  court  gave  as  its  reasons  that  any 
additional  burden  that  might  relate  to  the 
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held  by  him  in  common  with  all  the  citizens 
of  the  state,  does  not  afford  him  a  basis  for 
contesting  the  constitutionality  of  an  act 
of  the  legislature.  Cooley,  Const.  Lim. 
chap.  7,  p.  196. 

Having  concluded  that  the  plaintiff  is 
without  pecuniary  interest,  and  therefore 
without  standing,  to  maintain  this  suit,  we 
do  not  reach,  and  therefore  do  not  pass 
upon,  the  question  of  whether  this  is  not 
a  suit  against  the  state,  and  therefore  not 
maintainable  even  if  plaintiff  had  a  pecuni- 
ary interest  in  the  premises. 


It  is  therefore,  ordered  adjudged,  and  de- 
creed that  the  judgment  appealed  from  be 
affirmed. 

O'Nlell,  J.,  concurs  in  the  decree. 

Monroe,  Ch.  J.,  concurring: 

I  am  of  opinion  that,  upon  the  case 
presented,  the  courts  are  vested  with  no  au- 
thority to  interfere  in  the  manner  proposed 
by  the  plaintiff,  with  another  independent 
department  of  the  state  government  in  the 
discharge  of  its  functions,  and  I  there- 
fore concur  in  the  conclusion  herein  reached. 


relator  as  a  taxpayer  by  reason  of  submit- 
ting the  question  to  the  people  at  a  general 
election  was  too  trifling,  fanciful,  and 
speculative  for  serious  consideration;  and 
that,  having  failed  to  show  tliat  he  would 
be  injured  by  the  intended  action  of  the  de- 
fendant, he  was  not  entitled  to  have  the 
intended  action  of  the  defendant  enjoined  or 
its  regularity  investigated  in  this  action; 
and  also  that  the  court  had  no  jurisdiction 
to  enjoin  the  making  of  an  unconstitutional 
law,  or  the  making  of  an  unconstitutional 
amendment  to  the  Constitution. 

In  Davenport  v.  Elrod,  20  S.  D.  667,  107 
N.  W.  833,  the  court  dismissed  a  writ  of 
prohibition  brought  by  a  resident  taxpayer 
against  a  state  commission,  holding  that 
the  statute  under  which  they  acted  was  con- 
stitutional, etc.,  but  not  it  seems  discussing 
the  right  of  the  plaintiff  to  bring  the  ac- 
tion. 

— ^Washington. 

In  Jones  v.  Reed,  3  Wash.  57,  27  Pac. 
1067,  cited  in  Sutton  v.  Buie,  it  was  held 
that  the  doctrine  that  a  citizen  and  tax- 
payer might  enjoin  the  officers  of  a  munici- 
pality could  not  be  extended  to  the  state 
officers,  as  the  state  was  sovereign. 

In  Birmingham  v.  Cheetham,  19  Wash. 
6.57,  54  Pac.  37,  the  court  declined  to  enjoin 
the  state  grain  inspector  and  the  state 
treasurer  in  regard  to  certifying  and  pay- 
ing out  inspection  fees,  on  the  ground  that 
the  plaintiff,  a  citizen  and  taxpayer,  had 
not  shown  that  he  would  be  pecuniarily 
and  directly  injured  by  the  acts  complained 
of. 

In  Tacoma  v.  Bridges,  25  Wash.  221,  65 
Pac.  186.  it  was  held  that  a  city,  and  a 
citizen  taxpayer  therein,  could  not  en- 
join the  state  commissioner  of  public  lands 
from  leasing  them  to  parties  who,  it  was  al- 
leged, were  about  to  commit  nuisances 
thereon  which  would  operate  injuriously  to 
the  health  of  the  complainant  individual 
and  city,  as  the  threatened  injury  was  too 
remote.  The  court  does  not  notice  in  its 
opinion  a  further  allegation  of  the  com- 
plaint, that  the  defendant  threatened  to 
file  a  plat  of  certain  land  of  the  state,  di- 
viding the  same  into  blocks,  streets,  etc., 
apparently  intending  to  dedicate  the  streets 
to  the  public  without  any  right  or  authority, 
the  land  in  question  being  the  property  of 
L.R.A.1916D. 


the    state    and    belonging    to    the    common 
school  fund  of  the  state. 

In  Bilger  v.  State,  63  Wash.  457,  116 
Pac.  19,  it  was  held  that  "courts  of  equity 
will  not  inquire  into  the  action  of  state 
officers  accused  of  misappropriating  public 
funds  on  the  complaint  of  a  citizen  and  tax- 
payer, as  the  attorney  general  of  the  state 
is  the  proper  person  to  institute  suits  where 
there  has  been  a  wrongful  disposition  of 
the  public  revenue." 

— Federal  cases. 

This  note  does  not  consider  the  general 
question  of  the  jurisdiction  of  the  Federal 
courts  to  enjoin  state  officers. 

In  Morgan  v.  Graham,  1  Woods,  124,  Fed. 
Cas.  No.  9,801,  it  was  held  that  a  citizen  of 
New  York  who  was  a  taxpayer  of  Louisiana 
could  not  restrain  the  governor  of  Louisi- 
ana and  other  state  officers  from  executing 
and  issuing  certain  state  bonds  which  the 
legislature  had  by  special  act  authorized 
and  required  them  to  issue, — on  the  ground 
that  the  state  Constitution  limited  the 
debts  of  the  state  to  an  amount  which  had 
already  been  exceeded;  that  the  bonds  were 
donations  to  a  railroad  company,  and  that 
the  legislature  had  no  power  to  make  such 
donations.  The  court  stated  that  it  was  a 
general  rule  that  a  man  could  not  maintain 
a  private  suit  for  an  injury  which  he  sus- 
tained in  common  with  every  other. 

In  Navarro  v.  Post,  5  Porto  Rico  Fed. 
Rep.  61,  the  court,  wliile  holding  that  the 
acts  intended  were  lawful,  held  also  that 
"no  private  citizen  or  taxpayer, — and  that 
is  all  that  these  two  complainants  are,  be- 
cause their  allegation  that  they  arc  mem- 
bers of  the  house  of  delegates  adds  noth- 
ing to  their  right  to  sue  in  this  court, — 
has  any  right  to  sue  or  enjoin  the  state 
(insular)  officials,  or  to  in  any  manner 
impede  or  hamper  them,  in  the  exercise  of 
their  official  functions." 

Unsettled  or  doubtful  jurisdictions. 

The  cases  seem  inconclusive  or  doubtful 
in  a  number  of  jurisdictions;  in  Wisconsin 
there  is  a  local  peculiarity  not  free  from 
obscurity. 

— Georgia. 

In  Peeples  v.  Byrd,  98  Ga.  688,  25  S.  E. 
677,  where  the  plaintiff  claimed  a  special 
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intereet,  the  court  held  he  had  not  such 
special  interest,  and  that,  as  a  citizen  and 
taxpayer,  he  could  not  enjoin  the  state  re- 
porter from  carrying  out  a  contract  made 
by  the  reporter  and  the  governor,  because 
(1)  the  state  would  be  a  necessary  defend- 
ant and  it  could  not  be  sued,  and  (2)  while 
the  governor  was  not  a  nominal  party,  the 
injunction  would  suspend  a  contract  which 
he  officially  participated  in  making  in  his 
discretion,  and  (3)  that,  further,  the  plain- 
tiff had  not  shown  that  the  act  complained 
of  would  increase  taxes,  or  make  his  taxes 
any  higher. 

tn  Smith  v.  Magourich,  44  Ga.  163,  where 
the  coutt  affirmed  the  right  of  citizens  to 
enjoin  commissioners  appointed  by  the  leg- 
islature from  locating  the  county  seat  of  a 
new  county  at  a  place  alleged  not  to  be  not 
validly  selected,  the  commissioners  wore 
probably  not  considered  as  more  than  coun- 
ty officials. 

— Michigan. 

While  the  court  did  not  seem  to  go  into 
the  question  of  the  funds  that  would  be 
necessary  to  carry  out  the  provisions  of  the 
statutes  declared  to  be  invalid,  reference 
mav  be  made  in  this  connection  to  Giddin.t^s 
v.  Blacker,  93  Mich.  1,  16  L.R.A.  402,  52" 
X.  W.  944,  where  it  was  held  that  a  citi7en 
and  elector  had  a  right  to  apply  for  a  man- 
damus against  the  secretary  of  state  to  pre- 
vent him  from  giving  notice  of  the  election 
of  senators  under  one  apportionment  act, 
and  to  compel  him  to  give  it  instead  under 
an  earlier  act,  on  the  ground  that  the  later 
act  was  unconstitutional.  The  court  held, 
however,  that  both  acts  were  invalid,  and 
directed  that  the  secretary  must  issue  his 
notice  under  a  still  earlier  act,  unless  a  new 
apportionment  should  be  made  by  the  legis- 
lature before  the  time  expired  for  giving 
the  notice.  It  was  insisted  by  the  attorney 
general  that  the  relator  had  no  standing  in 
court  because,  prior  to  filing  his  petition,  he 
made  no  application  to  the  prosecuting  at- 
torney of  his  county,  the  attorney  general, 
or  other  public  officer,  to  apply  to  the 
court  for  a  mandamus  touching  the  matter 
here  in  issue.  This  was  overruled  by  the 
court  on  the  ground  that  the  attorney  gen- 
eral himself  appeared  to  be  adverse  to  the 
position  taken  by  the  relator. 

— Minnesota. 

In  Rippe  v.  Becker,  56  Minn.  100,  22 
L.R.A.  857,  57  N.  W.  331,  the  court  sus- 
tained the  right  of  a  citizen,  freeholder,  and 
taxpayer  to  restrain  the  board  of  railway 
and  warehouse  commissioners  from  build- 
ing a  state  elevator  pursuant  to  a  statute 
declared  to  be  unconstitutional. 

But  in  Seconibe  v.  Kittelson,  29  Minn. 
555.  12  N".  W.  519,  where  the  status  of  the 
plaintiff  does  not  appear,  the  court,  in  deny- 
ing on  the  merits  a  suit  to  restrain  the 
state  treasurer  from  paying  out  of  the 
funds  of  the  state  the  interest  about  to 
become  due  upon  state  bonds  alleged  to  be 
illegal,  said:  "There  was  another  ground 
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upon  which  we  might  have  summarily  dis- 
posed of  it.  It  is  the  settled  law  of  this 
state,  if  anything  can  be  settled  by  repeated 
adjudications,  that  an, executive  officer  of 
the  state  is  not  subject  to  the  control  or 
interference  of  the  judiciary  in  tlie  perform- 
ance of  duties  belonging  to  him  as  an  execu- 
tive officer  and  that  no  act  done,  or 
threatened  to  be  done,  by  him  in  his  official 
capacity,  can  be  brought  under  judicial  con- 
trol or  interference  by  mandamus  or  in- 
junction; that  this  is  the  rule,  even  when 
the  act  is  purely  ministerial." 

— North  Carolina. 

The  question  was  not  litigated  in  Gallo- 
way v.  Jenkins,  63  N.  C.  147,  where  an  in- 
junction was  granted  restraining  the  state 
treasurer  from  subscribing  for  stock  of  a 
railroad,  and  delivering  the  bonds  of  the 
state  to  the  railroad,  on  the  ground  that  the 
statute  under  which  he  proposed  to  act  was 
unconstitutional.  It  was  admitted  that, 
for  the  purposes  of  the  action,  the  plaintiff, 
as  a  taxpayer  and  property  owner,  had  a 
right  to  bring  it,  all  parties  wishing  to 
have  the  constitutional  question  settled. 

— Oklahoma. 

In  Coyle  v.  Smith,  28  Okla.  121,  113  Pac. 
944,  affirmed  in  221  U.  S.  559,  55  L.  ed.  853, 
31  Sup.  Ct.  Rep.  688,  a  resident  of  Guthrie, 
and  a  citizen  and  taxpayer  of  the  state, 
was  denied  an  injunction  to  prevent  the  re- 
moval of  the  capital  from  Guthrie,  where  he 
claimed  to  have  large  property  interests,  to 
Oklahoma  city.  The  decision  was  on  the 
ground  that  the  removal  was  valid,  and  the 
court  did  not  discuss  the  right  of  the  plain- 
tiff to  bring  the  action. 

-—South  Carolina. 

It  may  be  said  in  limine  that,  as  will  be 
seen  below,  the  court  in  Sutton  v.  Buie 
goes  too  far  in  stating  that  in  Butler  v. 
Ellerbe,  infra,  the  South  Carolina  court 
held  that  the  doctrine  of  the  right  of  the 
taxpayer  to  enjoin  the  illegal  disposition  of 
municipal  funds  "does  apply"  to  state 
funds,  for  the  question  was  waived  in  the 
Butler  Case,  although  the  chief  justice,  in 
his  dissenting  opinion,  thought  the  plain- 
tiff had  a  right  to  bring  the  action. 

It  will  be  seen  that  in  the  early  case  of 
Auditor  v.  Treasurer,  infra,  the  court  ap- 
parently recognizes  the  right  of  the  eitizen 
to  bring  the  action,  but  the  later  cases  do 
not  seem  to  sustain  it,  and  the  Duncan 
Case,  infra,  apparently  denies  the  right. 

In  Auditor  v.  Treasurer,  4  S.  C.  311, 
where  an  action  was  sustained  brought  in 
the  name  of  the  state  by  the  state  auditor, 
relator,  against  the  state  treasurer  and 
county  treasurers,  to  enjoin  the  state  treas- 
urer from  issuing  and  putting  in  circula- 
tion illegal  scrip,  and  to  enjoin  him  and  the 
other  defendants  from  receiving  such  scrip 
for  taxes  past  due  or  to  become  due,  and 
from  paying  out  such  scrip,  it  was  claimed 
"that   no   right   of  action   subsists   in   the 
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plaintiff  to  pray  the  injunction  sought  for." 
The  court  Baid  inter  alia:  "There  is  an- 
other view  which  may  be  taken  of  the  ob- 
jection thus  urged.  .  A  public  officer  having 
the  charge  or  care  of  the  property  or  money 
of  the  state,  as  to  its  proper  preservation 
and  disposition,  occupies,  in  regard  to  it, 
the  relation  of  a  trustee.  He  must  hold  it 
alone  in  strict  devotion  to  the  purposes  of 
the  agency  which  his  office  confers.  Tlie 
state,  as  a  cestui  que  irustt  may  enforce 
the  trust  and  save  the  subject  of  it  from 
conversion  to  an  object  not  within  its  scope. 
A  private  citizen  and  taxpayer  has  such  an 
equity  as  will  authorize  him,  on  behalf  of 
himself  and  all  others  who  will  be  prejudiced 
by  the  proposed  wrongful  act  of  the  officer, 
in  respect  either  to  the  money  or  the  prop- 
erty, to  resort  to  judicial  proceedings  for 
its  prevention.  Even  if  the  plaintiff,  in  his 
official  capacity  as  auditor,  could  not  sus- 
tain his  complaint  against  the  state  treas- 
urer and  the  county  treasurers  to  the  ex- 
tent of  the  entire  relief  which  he  seeks 
under  it,  the  court  may  still  entertain  his 
application,  looking  to  his  rights  as  a  mem- 
ber of  the  community  in  the  trust  of  which 
the  principal  defendants  are  trustees,  hold- 
ing the  money  of  the  state  on  conditions 
and  for  purposes  subject  only  to  the  consti- 
tutional contract  of  the  legislature.  His 
absolute  and  personal  rights  in  the  prem- 
ises cannot  be  lost,  because  he  asks  for  their 
protection  in  an  official,  in  place  of  an  in- 
dividual, relation." 

In  Evans  v.  Tillman,  '38  S.  C.  238,  17 
S.  E.  49,  referred  to  in  Sutton  v.  BuiE,  an 
injunction  against  the  governor  and  state 
treasurer  by  a  taxpayer  was  denied  on  the 
ground  that  the  officers  were  not  acting 
beyond  their  powers  as  laid  down  by  the 
statute  in  question. 

Robertson  v.  Tillman,  39  S.  C.  298,  17 
R.  E.  678,  also  referred  to  in  Sutton  v. 
BuiE,  was  an  application  by  a  citizen,  bond- 
holder, and  taxpayer  to  restrain  the  issu- 
ance of  state  bonds  under  the  contract  ad- 
jud.fii'ed  valid  in  Evans  v.  Tillman,  upon  the 
ground  that  the  act  purporting  to  authorize 
such  issue  was  unconstitutional  and  void, 
and  the  injunction  was  denied  on  the 
ground  that  the  act  was  constitutional. 
•  In  McCullough  v.  Brown,  41  S.  C.  220, 
23  L.R.A.  410,  19  S.  E.  458,  the  county 
board  of  control  under  the  dispensary  act 
were  restrained  from  opening  a  dispensary, 
at  the  suit  of  taxpayers,  residents,  and  free- 
hold voters.  The  court  stated  that,  with- 
out considering  at  any  length  the  question 
of  mere  procedure,  it  seemed  to  it  that  the 
remedy  by  injunction  was  appropriate,  and 
that  the  real  object  of  the  action  was  to 
prevent  certain  persons  from  engaging  in  a 
business  involving  the  use  of  public  funds 
derived  from  taxation,  under  an  act  of  the 
legislature  claimed  to  be  unconstitutional. 
Tlie  authorities  to  which  the  court  refers 
briefly  on  this  question  seem  to  be  those  re- 
lating to  municipalities.  The  opinion  was 
delivered  by  the  chief  justice,  wlio,  in  his 
dissenting  opinion  in  Butler  v.  Ellerbe,  44 
S.  C.  256,  22  S.  E.  425,  while  stating  that 
L.R.A.1915D. 


the  case  of  McCullough  v.  Brown  had  been 
overruled  in  so  far  as  it  held  the  dispen- 
sary law  unconstitutional  by  the  suose- 
quent  case  of  State  ex  rel.  George  v.  Aiken, 
42  S.  C.  222,  26  L.R.A.  345,  20  S.  E.  221, 
stated  also  that  that  case  did  not  affect  the 
question  of  the  right  to  sue;  and  in  the 
Butler  Case  he  refers  to  various  authori- 
ties which  seem,  however,  to  relate  simply  to 
a  right  to  proceed  against  the  officers  of 
municipalities  or  against  a  municipality. 

In  Butler  v.  Ellerbe,  supra,  cited  in  Sut- 
ton V.  BuiE,  where  the  court  denied  an  ap- 
plication by  a  citizen  and  taxpayer  to  re- 
strain state  officers  from  paying  super- 
visors of  registration  and  other  officials  for 
services  in  what  was  claimed  to  be  an  un- 
constitutional election,  it  appears  that  the 
decision  was  made  waiving  the  question  as 
to  the  right  of  the  petitioner  to  equitable 
relief,  although  the  dissenting  opinion  of 
Chief  Justice  Mclver  holds  that  the  plain- 
tiff had  a  right  to  bring  the  action. 

In  Duncan  v.  State  Bd.  of  Edu.  74  S.  C. 
560,  54  S.  E.  760»  affirmed  sub  nom.  Dan- 
can  V.  Heyward,  78  S.  C.  227,  58  S.  E.  1095, 
where  the  court  denied  an  injunction  to 
prevent  the  state  board  of  education  from 
carrying  out  a  contract  which  the  court 
held  to  be  not  beyond  their  power,  and  the 
action  was  brought  by  a  taxpayer  and  pa- 
tron of  the  public  school,  the  court  said: 
"The  injury  which  the  petitioners  allege 
they  would  suffer  does  not  differ  in  kind 
from  that  which  would  be  suflcred  bv  the 
people  at  large  patronizing  the  public 
schools,  and  if  tliere  had  been  any  cause  of 
action,  the  suit  should  have  been  institut- 
ed bv  or  on  behalf  of  the  state.  Manson  v. 
South  Bound  R.  Co.  64  S.  C.  120,  41  S.  K. 
834.  That  'aside  from  that,  the  personal 
interest  of  the  petitioners  is  exceedingly 
small,  it  being  impossible  that  it  could 
amount  to  more  than  five  or  six  dollars  each 
year."  (The  Manson  Case,  supra,  related 
to  a  municipality. 

— West  Virginia. 

In  Slack  v.  Jacob,  8  W.  Va.  612,  where 
the  statute  attacked  was  held  to  be  consti- 
tutional, it  seems  to  have  been  held  that 
a  court  of  first  instance  could  not  enjoin 
the  governor,  at  all  events  until  the  statute 
had  been  found  to  be  unconstitutional. 

— Wisconsin. 

In  Wisconsin  the  matter  depends  to  some 
extent  upon  the  constitutional  provision 
that  the  supreme  court  "shall  have  power  to 
issue  writs  of  habeas  corpus,  mandamus,  in- 
junction, quo  warranto,  certiorari,  and 
other  original  and  remedial  writs,  and  to 
hear  and  determine  the  same." 

In  State  ex  rel.  Bolens  v.  Frear,  148  Wis. 
456,  L.R.A.  1915B,  569,  134  N.  W.  673,  135 
N.  W.  164,  Ann.  Cas.  1913A,  1147,  the 
court,  while  dismissing  the  complaint,  hold- 
ing the  income  tax  laws  which  were  at- 
j  tacked  to  be  valid,  and  refusing  an  injunc- 
I  tion  to  restrain  state  officers  from  carrying 
out  the  statute,  considered  at  great  length 
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the  question  of  the  right,  under  the  Wiacon- 
fiin  Constitution,  of  taxpayers  to  bring  ac- 
tions, and  seemed  to  hold  that  in  some  cases 
a  taxpayer  may,  if  the  attorney  general  re- 
fuses, bring  an  action  in  the  name  of  the 
state  on  his  own  relation  originally  in  the 
supreme  court  under  the  above  section  of 
the  Constitution,  and  that  in  that  case  the 
action  is  the  same  as  if  it  were  brought  by 
the  attorney  general,  and  as  if  the  state 
were  the  real  plaintiff,  and  that  the  court 
would  have  authority  in  that  case  to  pre- 
vent a  misapplication  of  funds  by  a  state 
officer^  but  seemed  to  consider  that  it  would 
be  only  in  cases  of  great  exigency,  that  the 
court  would  grant  such  an  injunction,  stat- 
ing that  it  did  not  find  it  necessary  to  de- 
cide whether  the  alleged  illegal  expenditure 
of  funds  alone  presented  a  case  of  such 
exigency  as  to  justify  the  use  of  the  origi- 
nal jurisdiction  of  the  court  to  prevent  such 
an  expenditure;  this  being  apparently  on 
the  ground  that  there  were  other  features 
in  the  statute  which,  if  invalid,  might  have 
authorized  the  court  to  act.  The  theory 
was  that  actions  of  this  kind  brought  by  a 
taxpayer  were  not  in  any  sense  taxpayers' 
actions  in  the  usual  sense,  and  that  tax- 
payers' actions  in  the  usual  sense,  as 
brought  in  an  inferior  court,  could  not  lie 
against  the  state  officer,  as,  if  it  were  neces- 
sary for  any  action  to  be  brought  against 
him,  the  supreme  court  had  power  to  au- 
thorize an  original  action  to  be  brotight  in 
that  court  upon  the  relation  of  a  citizen  if 
the  attorney  general  would  not  act. 

In  State  ex  rel.  Lamb  v.  Cunningham,  83 
Wis.  90,  17  L.R.A.  145,  35  Am.  St.  Rep.  27, 
.53  N.  W.  35,  the  supreme  court  sustained 
the  right  of  a  private  citizen  and  taxpayer, 
after  his  application  to  the  attorney  gen- 
eral to  proceed  had  been  refused,  to  bring 
an  action  in  the  supreme  court  on  his  own 
relation  in  the  name  of  the  state,  to  re- 
strain the  secretary  of  state  from  putting 
into  effect  an  apportionment  act  which  the 
court  held  to  be  unconstitutional. 

In  State  ex  rel.  Kosenhein  v.  Frear,  138 
Wis.  173,  119  K  W.  894,  where  a  taxpayer 
brought  a  petition  to  commence  an  action 
in  the  supreme  court  of  Wisconsin  for  the 
purpose  of  preventing  payment  of  expenses 
out  of  the  state  treasury,  incurred  or  which 
might  be  incurred,  by  a  joint  committee  of 
the  legislature  under  a  resolution  clothing 
such  committee  with  authority  to  investigate 
a  certain  matter,  the  court,  in  denying  the 
application  on  the  merits,  said:  **If  the 
secretary  of  state  and  state  treasurer  were 
about  to  take  such  action  as  to  disburse 
state  moneys  for  illegitimate  purposes,  it 
would  be  within  the  competency  of  this 
court,  in  the  exercise  of  its  original  juris- 
diction, to  entertain  an  equitable  action  to 
prevent  it  on  the  initiative  of  a  taxpayer; 
the  attorney  general  refusing,  on  proper  re- 
quest, to  act  in  the  matter." 

In  State  ex  rel.  Van  Alstine  v.  Frear,  142 
Wis.  320,  125  N.  W.  961,  20  Ann.  Gas.  633, 
the  court  dismissed  an  action  by  a  tax- 
payer brought  in  the  circuit  court  after  re- 
fusal to  act  by  the  attorney  general  to 
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enjoin  the  secretary  of  state  from  enforcing 
the  primary  election  law,  and  from  auditing 
claims  for  expenses  under  it.  This  case  is 
referred  to  in  the  Bolens  Case  as  not  dis- 
cussing the  question  of  jurisdiction. 

B.  B.  B« 


MAIXE  SUPREME  JUDICIAIi  COURT, 

BELONIE  BOUCHARD 

V. 

DIRIGO     MUTUAL    FIRE     INSURANCE 

COMPANY. 

(__  Me.  — ,  92  Atl.  899.) 

Insurance  ^  gasolene  —  keeping  or 
using:. 

1.  The  use  by  a  farmer  of  a  gasolene  en- 
gine in  his  ba'm  as  part  of  an  outfit  for 
threshing  his  grain  is  not  within  the  opera- 
tion of  a  provision  in  a  policy  of  insurance 
on  the  property  making  it  void  if  burning 
fluids  are  kept  or  used  by  the  insured  on 
the  premises. 

Same  ^-  increase  of  risk  —  temporary 
use. 

2.  The  mere  temporary  use  in  an  insured 
barn  of  a  gasolene  engine  to  thresh  grain  is 
not  within  a  provision  in  the  policy  mak- 
ing it  void  if  the  situation  or  circumstances 
affecting  the  risk  shall  be  so  altered  as  to 
cause  an  increase  of  the  risk. 

Same  —  barn  —  time  of  threshing. 

3.  A  policy  of  insurance  on  a  farm  bam 
will  be  held,  in  the  absence  of  express  lan- 
guage to  the  contrary,  to  cover  it  during 
the  ordinary  uses  to  which  it  is  put,  such 
as  the  annual  threshing  of  the  grain  gath- 
ered into  it  in  the  customary  way. 

Trial  —  question  for  jury  ^  waiver  of 
proof  of  loss. 

4.  Whether  or  not  an  insurer  waived 
proof  of  loss  by  denying  liability  on  the 
policy  is  a  question  for  the  jury. 

(February  3,   1915.) 

^^     ■MB-~IM  ■■      III       ■      I  I  -  -  ■  _  ^     ■     j^ 

Note, -^  Fire  insurance:  use  of  engine 
on  farm,  premises  as  violation  of  gen- 
eral provision  in  fire  policy  against 
increase  of  risk  or  specific  provisi<ms 
relating  to  engines. 

This  note  does  not  cover  the  question  of 
what  constitutes  a  waiver  of  provisions  al- 
leged to  have  been  violated  by  the  use  of 
engines;  nor  the  question  as  to  the  effect  of 
a  temporary  use  of  an  engine  which  had 
ceased  before  the  loss  in  question. 

Generally  as  to  the  effect  of  a  temporary 
condition  which  ceased  before  loss,  under 
general  provision  against  increase  of  risk, 
or  specific  provision  against  certain  condi- 
tions, see  notes  to  Sumter  Tobacco  Ware- 
house Co.  V.  Phoenix  Ins.  Co.  10  L.R.A. 
(N.S.)  736;  Port  Blakelv  Mill  Co.  v.  Spring- 
field P.  &  M.  Ins.  Co.  28  L.R.A.  (N.S.)  593; 
Clute  v.   Clintonville  Mut.   F.   Ins.  Co.  32 
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fpXCEPTIONS  by  plaintilGf  to  a  nonsuit 
J  granted  by  the  Supreme  Judicial  Court 
for  Somerset  County  of  an  action  brought 
to  recover  the  amount  alleged  to  be  due  on 
a  fire  insurance  policy.     Sustained. 

The  facts  are  stated  in  the  opinion. 

Mr.  Fred  F,  Jjawrence,  for  plaintiff: 

The  use  of  the  gasolene  engine  by  the 
plaintiff  for  the  purpose  of  threshing  his 
grain  was  not  a  violation  of  either  of  the 
two  clauses  in  the  policy,  relied  on  by  de- 
fendant, as  to  the  use  of  prohibited  articles 
and  increase  of  risk. 

State  V.  Stevenson,  91  Me.  113,  39  Atl. 
471;  Cooley,  Briefs  on  Ins.  pp.  1698,  1699; 
Springfield  F.  &  M.  Ins.  Co.  v.  Wade,  95 
Tex.  698,  58  L.R.A.  714,  93  Am.  St.  Rep. 


870,  68  S.  W.  977;  O'Niel  v.  Buffalo  F.  Ins. 
Co.  3  N.  Y.  122;  Thompson  v.  Equity  F. 
Ins.  Co.  [1910]  A.  C.  692,  3  B.  R,  C.  1, 
80  L.  J.  P.  C.  N.  S.  13,  103  L.  T.  N.  S.  153, 
26  Times  L.  R.  616,  19  Ann.  Cas.  412; 
Patterson  v.  Central  Canada  Ins.  Co,  15 
West.  L.  Rep.  123;  Dobson  v.  Sotheby, 
Moody  &  M.  90,  31  Revised  Rep.  718;  19 
Cyc.  736-738;  2  Clement,  Fire  Ins.  pp.  335, 
342;  May,  Ins.  4th  ed.  §§  219,  239  et  eeq.; 
Maril  v.  Connecticut  F.  Ins.  Co.  51  Am. 
St.  Rep.  102,  and  note,  95  Ga.  605,  30  L.R.A. 
835,  23  S.  E.  463;  Reaper  Ins.  Co.  v.  Jones, 
02  111.  460;  Archer  v.  Merchants*  &  Mfrs. 
Ins.  Co.  43  Mo.  439;  American  Cent.  Ins. 
Co.  V.  Green,  16  Tex.  Civ.  App.  631,  41  S. 
W.   74;   Northern  Assur.  Co.  v.  Crawford, 


L.RJ^.(N.S.)  240;  McClure  v.  Mutual  F. 
Ins.  Co.  48  L.R.A.(N.S.)  a221;  and  see 
later  case  Dolliver  v.  Granite  State  F.  Ins. 
Co.  50  L.R.A.(N.S.)  1106. 

Provisions  as  to  increase  of  risk,  or  change 
of  risk  of  exposure. 

The  use  of  an  engine  on  premises  in- 
sured as  farm  property  will  not  constitute 
an  increase  of  risk  if  the  particular  use 
is  one  which  the  parties  must  have  con- 
templated in  view  of  the  nature  and  ordi- 
nary use  of  the  insured  property. 

Thus,  in  Siemers  v.  Meeme  Mut.  Home 
Protection  Ins.  Co.  143  Wis.  114,  139  Am. 
St.  Rep.  1083,  126  N.  W.  669,  where  farm 
buildings  were  burned  while  a  threshing 
engine  was  being  used  for  driving  a  feed 
cutter,  it  was  held  that  it  was  fairly  with- 
in the  contemplation  of  the  parties  that 
cutting  fodder  might  be  carried  on,  and 
that  a  steam  engine  might  be  employed  in 
doing  such  work  unless  its  use  was  specific- 
ally forbidden,  and  that  there  was  no  error 
in  refusing  to  submit  to  the  jury  the  ques- 
tion whether  the  risk  had  been  increased  by 
the  use  of  the  steam  engine,  within  a  pro- 
vision that  if  the  risk  &ould  be  increased 
by  any  means  whatever,  or  be  occupied  in 
any  way  whatsoever  so  as  to  render  the 
risk  more  hazardous,  the  policy  should  be 
void.  The  court  said:  "Fire  hazard  is  a 
variable  quantity.  It  changes  constantly 
from  day  to  day,  and  sometimes  impercep- 
tibly, from  the  operation  of  the  laws  of 
nature  and  from  various  circumstances  be- 
yond the  control  of  the  insured.  Such  in- 
fluences must,  in  general,  unless  unusual  or 
extraordinary,  be  considered  as  a  neces- 
sary part  or  incident  of  the  risk  which  the 
insurer  has  undertaken  to  bear.  It  is  not  to 
be  supposed  that  the  insured  has  guaranteed 
that  no  improvements  or  changes  shall  be 
made  anywhere  in  the  vicinity  of  the  in- 
sured property  during  the  life  of  the  insur- 
ance, but  it  is  reasonable  to  exact  an  obli- 
gation from  him  that  he  shall  not  allow 
or  permit  a  change  to  be  made  in  the  struc- 
ture, nature,  or  habitual  use  of  the  insured 
property  materially  different  from  that 
which  the  insurer  has  agreed  to  undertake. 
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.  .  .  But  trivial  or  temporary  A'^aria- 
tions  in  the  risk  incident  to  the  ordinary 
use  of  the  insured  property  are  presupposed 
by  the  contracting  parties  to  be  likely  to 
occur.  .  .  .  Insurance  must  be  presumed 
to  be  made  with  reference  to  the  character 
of  the  property  insured  and  to  the  owner's 
use  of  it  in  the  ordinary  way,  and  for 
the  purpose  for  which  such  property  is  ordi- 
narily held  and  used,  or  to  cover  risks  in- 
cident to  such  use.  .  .  .  It  is  a  matter 
of  common  knowledge  that  cutting  fodder 
by  hand,  horse,  steam,  or  gas-engine  power 
is  a  very  customary  operation  on  farms. 
We  think  that  when  the  contract  was  made 
it  was  fairly  within  the  contemplation  of 
the  parties  that  such  work  might  be  carried 
on,  and  that  a  steam  engine  might  be  em- 
ployed in  doing  such  work  unless  its  use 
was  specifically  forbidden  by  the  policy, 
and  that  the  court  committed  no  error  in 
refusing  to  submit  a  question  to  the  jury 
asking  whether  the  risk  had  been  increased 
by  its  use.  The  clause  in  question  has  ref- 
erence to  some  permanent  change  in  the 
character  or  condition  of  the  insured  prop- 
erty, and  not  to  a  temporary  change  in  the 
risk,  which  was  a  mere  incident  to  the 
ordinary  use  of  the  property." 

So,  in  German  Ins.  Co.  v.  Hart,  16  Ky. 
L.  Rep.  344,  a  provision  in  a  policy  on  a 
barn  and  its  contents  that  if  the  hazard 
should  be  increased  in  any  way  whatever, 
except  w^ith  the  insurer's  consent,  it  should 
be  void,  was  held  not  violated  by  the  plac- 
ing and  using  of  a  steam  thresher  in  close 
proximity  to  the  barn.  This  use  was  held  to 
be  such  a  temporary  use  of  tlie  property 
in  the  course  of  the  insured's  business  as 
must,  from  the  nature  and  surroundings  at 
the  time  the  application  was  accepted  and 
the  policy  issued,  have  been  anticipated 
and  intended  by  the  contracting  parties; 
and  the  fact  that  it  caused  the  fire  was 
held  not  to  bring  it  within  the  prohibited 
clause. 

In  Johnston  v.  Dominion  Grange  Mut.  F. 
Ins.  Co.  23  Ont.  App.  Rep.  729,  a  condi- 
tion providing  for  a  forfeiture  in  case  of 
any  change  material  to  the  risk  without 
notice  to  the  insurer  was  held  to  refer 
to  some  structural  change  in  the  premises 
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24  Tex.  Civ.  App.  574,  59  S.  W.  916;  Barnard 
V.  National  F.  Ins.  Co.  27  Mo.  App.  26; 
Washington  Mut.  Ins.  Co.  v.  Merchants*  & 
Mfra.  Ins.  Co.  5  Ohio  St.  487;  13  Am.  & 
Eng.  Enc.  Law,  293;  Whitney  v.  Black 
River  Ins.  Co.  72  N.  Y.  117,  28  Am.  Hep. 
116;  Heffron  v.  Kittanning  Ins.  Co.  132 
Pa.  580,  20  Atl.  698;  Girard  F.  &  M.  Ins. 
Co.  V.  Stephenson,  37  Pa.  293,  78  Am.  Dec. 
423;   Crane  v.  City  Ins.   Co.  2  Flipp.  576, 

3  Fed.   558;    James  v.   Lycoming   Ins.   Co. 

4  Cliff.  272,  Fed.  Cas.  No.  7,182;  Washing- 
ton  F.  Ins.  Co.  v.  Davison,  30  Md.  91; 
McKeesport  Mach.  Co.  v.  Ben  Franklin  Ins. 
Co.  173  Pa.  53,  34  Atl.  16;  German  Ins. 
Co.  V.  Hart,  16  Ky.  L,  Rep.  344;  Siemers 
V.    Meeme  Mut.  Home  Protection  Ins.   Co. 


143  Wis.  114,  139  Am.  St.  Rep.  1083,  126 
N.  W.  669;  Farmers'  Mut.  F.  Ins.  Co.  v. 
Moyer,  97  Pa.  441;  Adair  v.  Southern  Mut. 
Ins.  Co.  107  Ga.  297,  46  L.R.A.  204,  73 
Am.  St.  Rep.  122,  33  S.  E.  78. 
Mr.  S.  W.  Gonld  for  defendant. 

Cornish,  J.,  delivered  the  opinion  of  the 
court: 

Action  on  a  fire  insurance  policy  for  loss 
of  plaintiff's  farm  buildings  and  personal 
property.  The  presiding  justice  ordered  a 
nonsuit.  The  main  issue  is  whether  the 
fact  that  the  fire  was  caused  by  the  opera- 
tion of  a  gasolene  engine  by  the  plaintiff 
for  threshing  grain,  in  the  barn  floor,  avoid- 
ed the  policy  either  because  it  violated  the 


or  alteration  in  the  work  or  business  car- 
ried on,  and  not  to  a  mere  temporary  and 
casual  act,  and  it  was  held  not  to  be  violated 
by  the  use  for  but  one  day  of  a  steam  engine 
in  connection  with  a  grain  crusher. 

A  like  view  was  taken  in  Adair  v.  South - 
em  Mut.  Ins.  Co.  107  Ga.  297,  45  L.R.A.  204, 
73  Am.  St.  Rep.  122,  33  S.  E.  78,  where  a 
provision  declaring  that  the  policy  should 
be  forfeited  "by  any  change  in  the  use 
or  condition  of  the  building,  including  ad- 
ditions or  repairs,  or  by  the  erection  of 
other  buildings,  or  in  any  other  manner  by 
which  the  degree  of  the  risk  is  increased, 
unless  due  notice  is  given  to  the  company 
and  a  new  agreement  is  entered  into,"  was 
held  to  apply  to  such  changes  as  were  of  a 
permanent  nature,  and  not  to  mere  tempo- 
rary changes  in  the  use  and  occupation  of 
the  premises;  and  it  was  accordingly  held 
that  a  mere  temporary  use  of  a  machine  for 
threshing  grain  for  a  few  hours  on  the 
premises  would  not  per  se  work  either  a 
forfeiture  or  suspension  of  the  policy.  But 
see  infra  as  to  this  case. 

In  Davis  v.  Western  Home  Ins.  Co.  81 
Iowa,  496,  10  L.R.A.  359,  25  Am.  St.  Rep. 
509,  46  N.  W.  1073,  however,  a  policy  in- 
suring corn  in  cribs,  which  provided  that 
it  should  be  void  in  case  of  any  change  in 
the  exposure  by  the  erection  or  occupation 
of  adjoining  buildings,  or  by  any  means 
whatever  in  the  control  or  knowledge  of  the 
insured,  was  held  to  be  avoided  by  the  use 
with  the  insured's  permission  of  an  engine 
and  boiler  near  the  corncribs  for  the  purpose 
of  furnishing  power  to  a  corn  sheller,  the 
court  taking  the  view  that  the  general 
provision  forbidding  exposure  by  any  means 
whatever  did  not  have  regard  to  the 
form,  substance,  use,  or  character  of  the 
thing  creating  the  exposure,  but  included 
anything  in  which  fire  was  used  so  as 
to  be  dangerous,  although  it  was  not  of 
a  permanent  character  the  same  as  build- 
ings. 

And  in  Orient  Ins.  Co.  v.  McKnight,  96 
111.  App.  525,  where  it  was  contended  that 
the  hazard  had  been  increased  by  the  use 
of  a  steam  sheller  in  violation  of  the  terms 
of  a  policy  covering  corn  in  cribs  which 
stood  some  distance  from  each  other,  it 
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appeared  that  the  engines  use  corncobs  for 
fuel,  and  that  the  parties  were  fearful  of 
fire,  and  for  the  first  week  kept  a  watch- 
man at  night,  and  that  several  times  dur- 
ing a  period  of  two  weeks  fires  had  caught. 
The  court  said  that  if  bv  increase  of  hazard 
was  meant  increasing  liability  to  take  fire 
and  to  be  destroyed  by  fire,  they  could  not 
doubt  that  the  record  showed  that  the  haz- 
ard was  increased.  The  condition  as  to  in- 
creased risk,  however,  was  held  to  have 
been  waived  in  this  case,  and  the  decision 
upon  the  latter  point  was  affirmed  in  197 
111.  190,  64  N.  E.  339. 

In  Adair  v.  Southern  Mut.  Ins.  Co.  supra, 
construing  a  provision  of  the  Code  that 
the  assured  is  bound  to  ordinary  diligence 
in  protecting  the  property  from  fire,  and 
that  gross  negligence  on  his  part  will  re- 
lieve the  insurer,  but  that  simple  negligence 
by  a  servant  or  the  assured  will  not  re- 
lieve the  insurer,  with  reference  to  another 
provision,  that  any  change  in  the  property 
or  use  to  which  it  is  applied  whereby  the 
risk  is  increased  shall  avoid  the  policy,  it 
was  held  that  the  insurer  is  not  liable  if  a 
loss  directly  results  from  a  temporary 
change  in  the  use  of  the  property  by  the 
assured,  or  one  to  whom  he  had  intrusted 
the  entire  custody  of  the  property  and  given 
full  freedom  in  its  use,  where  such  change 
so  materially  increases  the  hazard  as  to 
make  it  apparent  to  a  person  of  ordinary 
intelligence  and  of  reasonable  or  ordinary 
care  and  diligence  that  the  danger  from  fire 
was  thereby  enhanced. 

And  it  was  held  in  that  case  that  there 
was  sufficient  testimony  to  require  the  sub- 
mission to  the  jury  of  the  issue  whether  or 
not  there  had  been  such  negligent  use  of 
the  property  as  to  materially  increase  the 
risk  of  insurance  and  cause  the  damage 
complained  of,  where  there  was  evidence 
that  a  threshing  engine  which  had  no  spark 
arrester  was  placed  about  85  feet  from  the 
house  which  burned  for  the  purpose  of 
threshing  wheat;  that  the  separator  was 
placed  about  half  way  between  the  engine 
and  the  house;  that  as  the  threshing  pro- 
gressed straw  gathered  near  the  separator 
and  some  within  a  few  feet  of  the  dwelling; 
that    the    threshing    required    about    two 
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"prohibited  articles"  clause  or  the  clause 
against  increase  of  risk. 

1.  Prohibited  Articles. — The  standard  poli- 
cy contains  this  provision,  among  others: 

"This  policy  shall  be  void  ...  if  cara- 
phene,  benzin,  naptha,  or  other  chemical 
oils  or  burning  fluids  shall  be  kept  or  used 
by  the  insured,  on  the  premises  insured" 
— with  certain  exceptions  not  material  here. 
It  is  conceded  that  gasolene  is  within  the 
prohibited  list,  and  tlie  crucial  question  is 
whether,  under  the  facts  of  this  case,  it  was 
**kept  or  used"  within  the  inhibition  of  the 
contract.  The  record  shows  that  the  plain- 
tiff had  lived  on  this  farm  in   Skowhegan 


since  the  spring  of  1008,  and  had  been  in- 
sured by  the  defendant  during  that  time, 
the  policy  in  suit  being  a  renewal  of  a 
former  policy  in  the  same  company:  that 
each  year  he  had  employed  men  to  thresh 
his  grain  by  the  use  of  a  gasolene  engine 
in  precisely  the  same  manner  as  on  the 
day  of  the  Are;  that  these  men  traveled 
from  farm  to  farm  doing  the  work,  and 
that  practically  all  of  the  grain  in  that 
community  is  threshed  in  the  same  manner, 
the  engine  being  placed  within  or  without 
the  barn  according  to  the  location  of  the 
grain;  that  in  1912  the  plaintiff,  with  one 
Herbert,  had  purchased  the  engine  and  had 


hours,  and  when  it  was  commenced  there 
was  a  gentle  breeze  blowing  from  the  house ; 
that  when  the  work  was  about  half  over 
there  was  an  unexpected,  sudden,  and  un- 
usually violent  gust  of  w=^ind  w^hich  blew 
from  the  engine  towards  the  house;  that 
at  about  the  same  time  fire  was  noticed 
in  the  straw;  that  despite  all  efforts  the 
straw  was  carried  against  the  house,  setting 
it  afire;  that  a  threshing  machine  of  this 
same  character  had  been  used  by  the  ow^ner 
of  the  one  in  question  for  ten  or  fifteen 
years,  and  no  fire  had  before  resuI^ed  from 
its  use. 

In  Siemcrs  v.  Meeme  Mut.  Home  Protec- 
tion Ins.  Co.  143  Wis.  114,  139  Am.  St. 
Rep.  1083,  126  N.  VV.  669,  the  jury  found 
that  the  risk  was  not  increased  within  the 
meaning  of  a  clause  providing  for  forfeiture 
if  the  risk  was  increased  by  any  means,  be- 
cause the  threshing  engine  which  was  being 
used  to  run  a  feed  cutter  was  operated  for 
five  or  six  minutes  without  the  spark  arrest- 
er; and  the  court  held  that  they  would  not  be 
warranted  in  setting  the  finding  aside,  there 
being  little  evidence  on  either  side  bearing 
on  the  question,  and  none  to  show  that  the 
removal  of  the  spark  arrester  was  the  proxi- 
mate cause  of  the  fire. 

In  Farmers'  Mut.  F.  Ins.  Co.  v.  Moyer, 
97  Pa.  441,  where  an  insured  barn  was 
burned  by  reason  of  the  explosion  of  a 
boiler  used  with  a  threshing  engine  which 
was  placed  near  the  barn,  it  was  held  that 
the  question  whether  the  use  of  the  machine 
in  the  vicinity  of  the  barn  constituted  an 
increase  of  risk  was  properly  left  to  the 
jury. 

And  in  Long  v.  Beeber,  106  Pa.  466,  51 
Am.  Rep.  532,  where  the  insured  farm 
buildings  were  burned  by  reason  of  the  use 
of  a  steam  engine  for  threshing  purposes, 
and  the  policy  provided  that  it  should  be 
void  if  the  premises  should  be  occupied  or 
used  so  as  to  increase  the  risk,  or  the  risk 
should  be  increased  by  the  erection  or  oc- 
cupation of  adjoining  buildings  or  by  any 
means  whatever,  it  was  held  that  the  ques- 
tion whether  the  risk  was  increased  by  the 
temporary  use  of  the  steam  thresher  was 
properly  submitted  to  the  jury. 

In  Martin  v.  Mutual  F.  Ins.  Co.  45  Md. 
51,  a  policy  issued  on  premises  which  the 
insurer  knew  to  be  in  the  possession  of  a 
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tenant  provided  that  the  Insurer  should  not 
be  liable  for  any  loss  "happening  in  conse- 
quence of  an  invasion  ...  or  from  any 
locomotive  engine  or  engines,"  and  furtheV 
provided  that  the  policy  should  be  avoided 
in  case  of  any  material  increase  of  risk  to 
the  property  insured,  or  in  case  of  material 
alterations.  The  property  was  burned  by 
reason  of  sparks  from  a  steam  thresher, 
and  the  insurer  claimed  that  the  use  of 
such  machine  constituted  a  material  in- 
crease of  risk  and  avoided  the  policy  be- 
cause of  a  change  of  circumstances  result- 
ing in  change  of  risk.  The  case  was  tried 
on  an  agreed  statement  of  facts  in  which  it 
was  stated  that  the  fire  was  communicated 
to  the  buildings  "by  sparks  from  a  steam 
threshing  machine  used  on  the  premises  by 
a  tenant  for  the  purpose  of  threshing." 
The  statement  of  facts,  however,  contained 
no  statement  that  the  assured  himself  used 
the  engine  either  in  or  near  to  the  insured 
buildings,  nor  was  it  stated  that  his  tenant 
introduced  the  engine  into  the  barn  or  corn 
house  or  under  the  sheds  and  used  it  for 
the  purpose  of  threshing. 

It  was  conceded  that  the  exception  as  to 
locomotive  engines  did  not  include  a  thresh- 
ing engine,  and  it  was  held  that  there  was 
no  condition  of  the  policy  and  no  principle 
of  insurance  law  under  which  the  insurer 
could  be  relieved  from  liability  for  the  loss. 
The  court  said  that,  in  deciding  the  case 
upon  the  facts,  they  did  not  wish  to  be 
understood  as  intimating  that  a  different 
result  would  follow  if  the  statement  of 
facts  showed  that  the  tenant  had  actually 
introduced  the  engine  into  the  building  and 
used  it  there,  but  stated  that  they  expressed 
no  opinion  on  that  question. 

Specific  provisions  with  reference  to  engines. 

It  has  been  held  that  a  provision  in  a 
policy  covering  farm  buildings,  permitting 
the  insured  to  use  a  steam  thresher  with 
an  eflicient  spark  arrester  in  good  working 
order  for  the  purpose  of  threshing  crops, 
does  not  forbid  the  use  of  a  steam  engine 
in  connection  with  a  grain  crusher,  but  that 
such  provision  is  directed  entirely  to  the 
use  of  a  steam  thresher  and  engine  there- 
with. Johnston  v.  Dominion  Grange  Mut 
F.  Ins.  Co.  23  Ont.  App.  Rep.  729. 
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set  it  up  in  his  bam  for  the  purpose  of 
threshing  his  grain,  and  in  about  an  hour 
after  the  operation  began  the  fire  occurred, 
in  precisely  what  manner  or  from  what  im- 
mediate cause  it  does  not  appear.  Under 
these  circumstances,  did  the  plaintiff  "keep 
or  use"  gasolene,  within  the  meaning  of  the 
policy?     We  think  not. 

In  the  first  place,  the  words  themselves 
usually  import  something  more  than  tempo- 
rary possession  or  possession  for  a  tem- 
porary purpose.  "To  keep"  implies  some- 
thing more  than  merely  to  have.  It  carries 
with  it  the  idea  of  continuance  and  dura- 
tion.    Such  is  its  common  acceptation,  as 


'  "to  keep  a  secret,"  "to  keep  the  peace,"  "to 
keep  a  promise,"  "to  keep  a  certain  line  of 
goods,"  "to  keep  store,"  or  to  **keep  house." 
8uch  is  its  definition  by  lexicographers. 
"To  keep"  is  "to  have  and  retain  in  one's 
control  or  possession"'  (Standard  Diet.)  ;  "to 
continue  to  hold;"  "to  conduct  or  carry 
on;"  "to  have  habitually  in  stock  for  sale" 
(Webster's  New  Int.  Diet.). 

The  verb  "to  use"  in  this  connection,  and 
in  collocation  with  "keep,"  naturally  sug- 
gests the  same  idea  of  employment  on  more 
than  a  single  occasion.  It  implies  the  custo- 
mary or  habitual  rather  than  the  accidental 
or  the  temporary.  These  definitions  have  thq 


And  in  Siemers  v.  Meeme  Mut.  Home 
Protection  Ins.  Co.  supra,  where  a  fire  ap- 
parently resulted  from  the  use  of  a  steam 
engine  generally  used  for  thresliing,  to 
drive  a  feed  cutter,  it  was  held  that  a  pro- 
vision that  the  insurer  should  not  be  liable 
for  loss  caused  by  the  use  of  steam-threshing 
machines  unless  a  ladder  was  kept  between 
the  engine  and  the  separator,  and  one  bar- 
rel of  water  and  two  pails  were  kept  be- 
tween the  engine  and  the  barn,  and  a 
watchman  was  always  in  attendance,  did 
not  prohibit  the  use  of  threshing-machine 
engines  for  other  purposes  than  threshing, 
but  forbade  their  use  in  the  ordinary  opera- 
tions carried  on  around  farm,  buildings  un- 
less the  required  precautions  were  taken. 

In  Schaeffer  v.  Farmers'  Mut.  F.  Ins,  Co. 
80  Md.  563,  45  Am.  St.  Rep.  361,  31  Atl. 
317,  where  a  policy  insured  a  dwelling, 
farm  buildings,  and  a  tannery,  it  was  held 
that  an  engine  regularly  employed  in  grind- 
ing bark  for  use  in  the  tannery  was  not  a 
"steam  engine  temporarily  employed  for  the 
purpose  of  threshing  out  crops  of  any  kind," 
within  the  meaning  of  a  provision  prohibit- 
ing such  use,  the  court  remarking  that  this 
provision  was  intended  to  prohibit  the  use 
of  engines  for  the  purpose  of  threshing  in 
the  vicinity  of  barns,  and  that  as  it  imposed 
a  penalty  it  should  be  strictly  construed. 

It  has  been  held  that  where  a  policy  in- 
suring farm  buildings  provides  for  a  for- 
feiture in  case  a  "steam  farm  engine"  is 
used  within  100  feet  of  any  insured  build- 
ing, and  there  is  no  kind  or  class  of  en- 
gines known  as  "steam  farm  engines,"  the 
words  must  be  understood  in  their  ordinary 
sense  as  descriptive  of  any  engine  adapted 
to  farm  purposes.  Wilson  v.  Union  Mut. 
F.  Ins.  Co.  76  Vt.  320,  55  Atl.  662. 

And  in  this  case  it  was  held  error  to 
submit  the  case  to  the  jury  where  the  undis- 
puted evidence  showed  that  an  engine  which 
was  being  used  within  the  prohibited  dis- 
tance of  buildings  to  cut  ensilage  was  an 
upright  portable  engine  of  four  and  one-Half 
horse  power  ori*^inally  purchased  to  draw 
logs  and  for  use  about  a  mill,  but  which 
had  alternately  been  used  for  these  pur- 
poses and  for  cutting  ensilage  and  filling 
silos,  and  there  was  testimony  that  it  was 
adapted  to  all  farm  purposes  where  only  a 
small  amoimt  of  power  was  required,  and 
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there  was  no  evidence  that  any  other  kind 
of  engine  was  better  adapted  to  general 
farm  purposes  than  this  one. 

And  on  a  subsequent  appeal  of  this  case 
77  Vt.  28,  68  Atl.  799,  it  was  held  that 
the  mere  designation  of  some  particular 
make  of  engine  as  a  "farm  engine"  did  not 
entitle  it  to  recognition  as  a  farm  engine 
to  the  exclusion  of  other  engines  of  the 
same  style.  The  court  said  that  the  state- 
ment in  the  prior  opinion,  that  where  there 
is  no  kind  of  engine  known  as  a  "steam 
farm  engine,"  the  term  must  be  understood 
to  cover  any  engine  adapted  to  farm  pur- 
poses, did  not  imply  that  if  the  existence 
of  such  an  engine  were  established  the  op- 
posite conclusion  would  necessarily  follow, 
but  if  it  were  shown  that  there  was  an  en- 
gine so  designated  then  would  come  the  fur- 
ther inquiries  as  to  whether  the  differences 
in  construction  and  use  between  the  kind  so 
designated  and  other  portable  engines  were 
so  marked,  and  whether  the  application  of 
the  name  to  that  particular  kind  was  so 
general  and  exclusive,  that  the  parties 
might  reasonably  be  supposed  to  have  used 
and  imderstood  the  term  as  having  refer- 
ence only  to  that  kind. 

And  it  was  held  upon  this  appeal  that 
this  policy  was  avoided  by  the  use  of  a 
portable  engine  adapted  to  all  farm  pur- 
poses, although  there  was  another  engine 
known  as  a  steam  farm  engine  which  was 
capable  of  being  used  for  farm  purposes; 
it  appearing  that  both  were  constructed 
alike  so  far  as  touched  the  danger  from 
fire,  and  that  both  were  frequently  desig- 
nated as  portable  engines,  and  that  the 
main  difference  between  them  was  in  re- 
spect to  their  mobility.    Ibid. 

In  Thurston  v.  Burnett  &  B.  D.  Farmers' 
Mut.  F.  Ins.  Co.  98  Wis.  476,  41  L.R.A. 
316,  74  N.  W.  131,  it  was  held  that  the 
proper  construction  of  a  provision  that  the 
msurer  would  not  hold  itself  liable  "for  loss 
caused  by  the  use  of  steam  engines  on  the 
premises,  except  steam  threshing  engines 
using  coal  as  fuel,  with  sufficient  wood  to 
kindle  or  start  the  fire,"  was  a  question  for 
the  court,  and  it  was  held  error  to  leave  its 
construction  to  the  jury;  the  court  holding 
that  it  came  within  the  rule  that  where 
the  language  of  a  contract  is  plain  and 
unambiguous,   and    where   words   or  terms 
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sanction  of  authority.  In  Thompson  v. 
Equity  F.  Ins.  Co.  L1910]  A.  C.  592,  3  B. 
R.  C.  1,  19  Ann.  Cas.  412,  a  building  was 
insured,  and  the  words  were  "keep  or  store," 
instead  of  "keep  or  use,"  as  here;  and  the 
couft  held  that  a  small  quantity  of  gasolene 
in  a  stove  being  used  for  cooking  purposes, 
which  caused  the  fire,  no  other  gasolene  be- 
ing in  the  building,  was  not  an  infringe- 
ment of  the  condition.  The  court  say: 
"What  is  the  meaning  of  the  words,  'stored 
or  kept,*  in  collocation  and  in  the  connectioii 
in  which  they  are  found?  They  are  com- 
mon English  words  with  no  very  precise 
or  exact  signification.  They  have  a  some- 
what kindred  meaning  and  cover  very  much 
the  same  ground.  The  expression  as  used  in 
the  statutory  condition  seems  to  point  to 
the  presence  of  a  quantity  not  inconsider- 
able, or  at  any  rate  not  trifling  in  amount, 
and  to  import  a  notion  of  warehousing  or 
depositing  for  safe  custody  or  keeping  in 
stock  for  trading  purposes.  It  is  difficult, 
if  not  impossible,  to  give  an  accurate  defini- 
tion of  the  meaning;  but  if  one  takes  a  con- 
crete case  it  is  not  very  difBcult  to  say 
whether  a  particular  thing  is  'stored  or 
kept,*  within  the  meaning  of  the  condition. 
No  one  probably  would  say  that  a  person 
who  had  a  reasonable  quantity  of  tea  in  his 
house  for  domestic  use  was  *stori  ng  or 
keeping*  tea  there;  or  (to  take  the  instance 
of  benzin,  which  is  one  of  the  proscribed 
articles)  no  one  would  say  that  a  person 
who  had  a  small  bottle  of  benzin  for  remov- 
ing grease  spots  or  cleansing  purposes  of 


that  sort  was  'storing  or  keeping*  benzin. 
The  learned  counsel  for  the  respondents  con- 
tend that  the  presence  of  gasolene  on  the 
premises  was  enough  to  bring  the  statutory 
condition  into  operation,  and  he  referred 
to  the  accident  which  did  happen  as  an 
example  of  the  danger  against  which  pre- 
cautions are  required.  But  it  is  obvious 
that  the  danger  guarded  against  is  not 
ignition  caused  by  the  article  itself,  but  the 
risk  of  spreading  or  increasing  the  con- 
flagration when  once  started  and  in  prog- 
ress by  the  presence  of  highly  inflammable 
or  explosive  material.  The  fact  that  the 
fire  in  the  present  case  was  caused  by  the 
gasolene  is  irrelevant.  And  the  fatal  ob- 
jection to  the  defendant's  contention  is  that 
it  gives  no  effect  whatever  to  the  words, 
'stored  or  kept,*  .  ,  .  and  the  meaning 
which  the  defendants  seek  to  attribute  to 
it  miglit  possibly  or  even  probably  prevail 
if  the  words  in  question  had  been  omitted 
altogether,  and  the  condition  ha4  excluded 
liability  for  ioss  or  damage  occurring  while 
.  .  .  gasolene  ...  is  ...  in  the 
building  insured.*  Some  meaning  must  be 
given  to  the  words,  'stored  or  kept.*  ** 

While  the  words  in  the  case  at  bar  are 
"kept  or  used,'*  instead  of  "kept  or  stored," 
as  in  the  English  case,  and  therefore  the 
idea  of  storage  is  embraced  in  the  one  in- 
stead of  use  in  the  other,  yet  both  have  the 
word  "keep,**  and,  so  far  as  the  reasoning  in 
the  cited  case  refers  to  that  word,  it  car- 
ries weight  in  our  present  discussion.  "The 
word  'kept*,  as  used  in  the  policy   [of  the 


may  be  reasonably  construed  in  either  of 
two  ways,  but  extrinsic  evidence  is  not  re- 
sorted to  for  the  purpose  of  aiding  in  the 
construction,  the  proper  construction  of  the 
contract  is  for  the  court. 

It  was  held  in  that  case  that  the  clause 
involved  in  that  case  prohibited  the  use  of 
wood  except  to  efficiently  start  combustion 
in  the  coal,  and  that  the  use  of  wood  there- 
after was  within  the  excepted  risk,  and  that 
when  wood  was  so  used  up  to  a  short  time 
before  the  fire  occurred,  such  fire  was  not 
caused  by  an  engine  "using  coal  for  fuel 
with  sufficient  wood  to  kindle  or  start  the 
fire'*  merely  because  coal  was  the  last  fuel 
put  into  the  fire  box  before  the  fire  occurred. 

The  evidence  in  this  case  being  to  the 
effect  that  the  engine  was  started  and  run 
for  half  an  hour  with  wood  for  fuel  exclu- 
sively, when  a  man  was  sent  for  coal,  and 
he  brought  one  lump,  part  of  which  was 
used  about  fifteen  minutes  before  the  fire 
occurred,  and  the  enp^ineer  testified  that  he 
sent  for  coal  because  he  thouglit  it  would 
be  a  helper,  it  was  hold  that  there  was 
really  no  question  for  the  jury,  and  that 
their  finding  that  no  more  wood  was  used 
with  the  coal  than  was  sufficient  to  kindle 
the  fire  was  contrary  to  the  undisputed 
evidence. 

It  has  been  held  that  a  provision  in  a 
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policy  on  farm  buildings  that  in  case  of 
fire,  or  exposure  to  loss  or  damage  thereby, 
it  shall  be  the  duty  of  the  insured  to  use 
their  best  endeavors  for  saving  and  pre- 
serving the  property,  is  not  violated  by 
taking  off  the  spark  arrester  of  a  threshing 
engine  for  a  few  minutes  while  the  machine 
is  in  operation,  since  the  purpose  of  such 
provision  is  to  define  the  duty  of  the  in- 
sured when  the  property  covered  by  the 
policy  is  on  fire,  or  when  it  is  menaced  by 
fire.  Siemers  v.  Meeme  Mut.  Home  Protec- 
tion Ins.  Co.  143  Wis.  114,  139  Am.  St. 
Rep.  1083,  126  N.  W.  669. 

In  Siemers  v.  Meeme  Mut,  Home  Protec- 
tion Ins.  Co.  supra,  the  evidence  as  to  com- 
pliance with  provisions  as  to  keeping  a  lad- 
der, an  abundance  of  water,  and  the  re- 
quired number  of  pails,  was  uncontradicted, 
and  was  held  to  present  no  question  for  the 
jury,  and  their  finding  that  a  watchman 
was  employed  was  held  to  be  supported  by 
the  evidence. 

Miscellaneous. 

In  the  absence  of  a  condition  excludini^ 
liability  on  account  of  the  insured's  negli- 
gence, his  right  of  recovery  will  not  be 
defeated  because  of  his  negligent  use  of  a 
steam  engine  on  his  premises,  where  such 
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same  form  as  in  the  case  at  bar],  implies 
a  use  of  the  premises  as  a  place  of  deposit 
for  the  prohibited  articles  for  a  considera- 
ble period  of  time/'  says  the  Massaclmsetts 
court  m  First  Co^g.  Church  v.  Holyoke  Mut. 
F.  Ins.  Co.  158  Mass.  475,  19  L.R.A.  587,  35 
Am.  St.  Rep.  508,  33  N.  E.  672.  A  similar 
definition,  excluding  the  idea  of  mere  tem- 
porary presence,  is  given  in  Clute  v.  Clin- 
tonville  Mut.  F.  Ins.  Co.  144  Wis.  638, 
32  L.R.A.(N.S.)  240,  129  N.  W.  661;  Smith 
▼.  German  Ins.  Co.  107  Mich.  270,  30  L.R.A. 
368,  65  N.  W.  236.  And  see  note  in  13  Ann. 
Cas.  542. 

The  definition  of  "use"  was  discussed  by 
the  court  in  Mears  v.  Humboldt  F.  Ins. 
Co.  92  Pa.  15,  37  Am.  Rep.  647,  as  follows: 
*'VVe  are  not  disposed  to  give  to  the  word 
'use'  in  this  policy  the  narrow  construction 
claimed  for  it.  It  must  have  a  reasonable 
interpretation,  such  as  was  probably  con- 
templated by  the  parties  at  the  time  the 
contract  was  entered  into.  ,  .  .  What  is 
intended  to  be  prohibited  is  the  habitual 
use  of  such  articles,  not  their  exceptional 
use  upon  some  emergency.  The  strict  rule 
claimed  by  the  defendants  would  prevent 
the  assured  from  painting  his  house  or 
cleaning  his  furniture,  as  it  would  be  dif- 
ficult to  do  either  without  using  some  of 
the  prohibited  articles." 

The  court  followed  the  same  definition  of 
''use"  in  Lebanon  County  v.  Franklin  F. 
Ins.  Co.  237  Pa.  360,  44  L.R.A.  (N.S.)  148, 
85  Ail.  419,  Ann.  Cas.  1914B,  130. 

A  careful  definition  of  "kept  or  used"  is 


found  in  the  recent  case  of  Springfield  F.  & 
M.  Ins.  Co.  V.  Wade,  95  Tex.  598,  58  L.R.A. 
714,  93  Am.  St.  Rep.  870,  08  S.  W.  977, 
where  the  words  of  prohibition  were  "kept, 
used,  or  allowed,"  and  they  were  held  not 
to  cover  a  case  where  a  gallon  of  gasolone 
was  brought  onto  the  premises  for  tempo- 
rary use,  although  such  act  in  fact  caused 
the  destruction  of  the  property.  "It  is  not 
enough,"  say  the  court,  "that  hazardous  ar- 
ticles are  upon  the  premises.  They  must 
be  there  for  the  purpose  of  being  stored  or 
kept.  ...  As  the  word  'kept'  means 
that  the  prohibited  article  must  not  only 
be  upon  the  premises,  but  must  be  there  for 
keeping  or  storing,  and  not  merely  upon  a 
temporary  occasion  for  a  difl'ercnt  purpose, 
it  follows  that  there  must  be  some  degree 
of  permanency  in  its  continuance  there. 
The  word  implies  all  this.  The  word  'used' 
is  employed  in  immediate  connection  with 
the  word  *kept,*  in  order,  we  think,  to  ex- 
tend the  provision  so  as  to  exclude  the  idea 
that  the  article  must  be  stored  or  deposited 
on  the  premises.  But  the  purpose  in  the 
use  of  each  word  is  to  provide  against  the 
same  danger,  viz.^  that  which  would  arise 
from  the  habitual,  constant,  or  continued 
exposure  of  the  property  through  the  pres- 
ence or  use  of  the  article.  One  word  forbids 
the  permanent  or  habitual  keeping  of  tiie 
dangerous  thing,  and  the  other  a  like  use  of 
it,  without  the  actual  depositing  or  stor- 
ing of  it."  See  also  Hynds  v.  Schenectady 
County  Mut.  Ins.  Co.  11  N.  Y.  554;  Farm- 
ers' &  M.  Ins.  Co.  V.  Simmons,  30  Pa.  299; 


negligence  was  not  wilful.  Johnston  y. 
Dominion  Grange  Mut.  F.  Ins.  Co.  23  Ont. 
App.  Rep.  729. 

In  Farmers'  Mut.  F.  Ins.  Co.  v.  Hull,  77 
Md.  498,  27  Atl.  169,  where  the  insured 
bought  a  portable  steam  engine,  and  placed 
it  within  30  feet  of  his  barn,  and  used  it 
for  chopping  and  threshing  grain,  the  court 
said  that  the  use  of  such  engine  under  the 
circumstances,  without  the  insurer's  per- 
mission, beyond  all  question  resulted  in  a 
forfeiture  of  the  policy.  The  exact  provi- 
sion governing  the  forfeiture  does  not  ap- 
pear, and  the  question  at  issue  was  as  to 
whether  there  had  been  a  waiver  of  the 
forfeiture. 

In  Farmers'  Mut.  F.  Ins.  Co.  v.  Moyer, 
97  Pa.  441,  it  was  held  that  the  use  of  a 
portable  steam  engine  placed  within  32  feet 
of  the  insured  barn  for  threshing  purpo'ses 
did  not  constitute  a  violation  of  a  provision 
of  the  by-laws  prohibiting  the  insuring  of 
any  building  "situated  within  60  yards  of  a 
railroad  on  which  steam  power  is  employed, 
OT  of  any  forges,  foundries,  furnaces,  rolling 
mills,  powdermills,  paper  and  oil  mills,  cot- 
ton mills,  or,  in  general,  any  mills,  factO' 
riea,  or  machineries  driven  by  steam  power," 
or  of  another  by-law  providing  for  a  sus- 
pension of  the  risk  "if  the  owner  of  any 
insured  building  should  convert  it  to  some 
UR.A.1915D.  13 


other  purpose,  or  should  carry  on  therein 
any  of  the  trades"  specified  in  the  preceding 
clause. 

In  Wilson  v.  Union  Mut.  F.  Ins.  Co.  75 
Vt.  320,  55  Atl.  662,  a  printed  schedule 
described  most  of  the  property  insured,  but 
in  writing  there  was  an  indorsement,  "$50 
on  engines,  shafting,  and  belting,"  and  it 
appeared  that  the  boiler  house  in  which  the 
boiler  that  propelled  two  engines  was  placed 
was  within  100  feet  of  insured  buildings, 
and  the  insured  contended  that  the  insurer 
must  have  contemplated  that  these  engines 
would  be  used  for  ordinary  farm  purposes, 
and  that  the  written  portion  of  the  contract 
should  be  construed  to  control  the  printed 
provision,  and  that  so  construed  no  for- 
ifeiture  would  result  from  the  use  of  another 
engine  which  had  been  brought  upon  the 
premises  to  cut  ensilage;  but  the  court  held 
otherwise,  saying  that  if  the  question  were 
in  respect  to  the  use  of  the  engines  insured 
by  the  policy  the  contract  would  be  con- 
strued to  mean  that  their  use  was  contem- 
plated by  the  insurer  in  view  of  their  situa- 
tion and  the  safeguards  around  them,  but 
that  the  engine  in  controversy  was  not  in- 
sured, and  was  not  upon  the  premises  when 
the  policy  was  issued,  and  had  not  the  pro- 
tection of  a  boiler  house  when  used. 

J.  T.  W. 
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Meara  v.  Humboldt  F.  Ins.  Co.  92  Pa.  15,  37 
Am.  Rep.  647;  Szymkus  v.  Eureka  F.  &  M. 
Ins.  Co.  114  111.  App.  401;  and  Adair  v. 
Southern  Mut.  Ins.  Co.  107  Ga.  297,  45 
L.R.A.  204,  73  Am.  St.  Rep.  122,  33  S.  E.  78, 
the  last  involving  the  temporary  use  of  a 
machine  for  threshing  grain  on  the  premises 
where  the  insured  property  was  located. 

2.  Increase  of  Risk. — The  language  is  that 
the  policy  shall  be  void  if,  without  the  writ- 
ten consent  of  the  insurer,  "the  situation, 
or  circumstances  affecting  the  risk,  shall, 
by  or  with  the  advice,  agency,  or  consent  of 
the  insured,  be  so  altered  as  to  cause  an 
increase  of  such  risks."  What  constitutes 
an  alteration  of  the  situation  or  circum- 
stances aflecting  the  risk  as  to  cause  an 
increase  of  risk?  Here  we  must  distinguish 
between  occasional  negligent  acts  of  the  in- 
sured, which  may  not  only  tend  to  increase 
the  hazard  for  the  time  being,  but  perhaps 
even  cause  the  fire,  and  an  alteration  of  the 
situation  or  circumstances.  In  a  certain 
sense  all  negligent  acts  of  the  insured  have 
a  tendency  to  increase  the  risk,  and  yet  the 
policy  is  not  thereby  avoided,  because  one's 
own  carelessness  is  one  of  the  very  things 
insured  against,  otherwise  insurance  would 
afford  little  protection,  and  the  policy  hold- 
er would  be  insuring  himself.  The  insured 
who  works  in  his  barn  or  upon  the  haymow, 
or  in  his  woodshed,  with  a  lighted  pipe  or 
cigar,  evidently  increases  the  risk;  so  does 
the  housewife  who  builds  too  brisk  a  fire, 
leaves  the  stove  filled  with  wood  and  the 
draughts  wide  open,  or  deposits  hot  ashes 
in  a  wooden  receptacle.  liut  acts  like 
these,  while  they  may  temporarily  increase 
the  hazard,  do  not  so  alter  the  situation  or 
circumstances  affecting  the  risk  as  to  avoid 
the  policy.  They  may  constitute  negligence 
on  the  part  of  the  owner,  but  neither  the 
situation  of  the  property  itself  nor  the  ir- 
cumstances  surrounding  it  can  with  reason 
be  said  to  be  altered. 

"Tliose  words  imply  something  of  dura- 
tion, and  a  casual  change  of  a  temporary 
character  would  not  ordinarilv  render  the 
policy  void  under  this  provision."  First 
Cong.  Church  v.  Ilolyoke  Mut.  V.  Ins.  Co. 
158  Mass.  475,  19  l!^R.A.  587,  35  Am.  St. 
Rep.  508,  33  N.  E.  672. 

See  also.  Tx>ud  v.  Citizens'  Mut.  Ins.  Co. 
2  Qray,  221;  Com.  v.  Hide  &  Leather  Ins. 
Co.  112  Mass.  136,  17  Am.  Rep.  72;  King 
Brick  Mfg.  Co.  v.  Phoenix  Ins.  Co.  164 
Mass.  291,  41  N.  E.  277. 

One  object  in  requiring  the  written  con- 
sent of  the  company  in  case  of  increase  of 
risk  doubtless  is  to  enable  the  company  to 
charge  an  additional  premium  therefor,  dur- 
ing the  continuance  of  the  increase,  and 
this  presupposes  a  period  of  substantial 
duration. 
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"An  increase  of  risk  which  is  substantial, 
and  which  is  continued  for  a  considerable 
period  of  time,  is  a  direct  and  certain  in- 
jury to  the  insurer,  and  changes  the  basis 
upon  which  the  contract  of  insurance  rest-s." 
Kyte  V.  Commercial  Union  Assur.  Co.  149 
Mass.  116,  123,  3  L.RA.  508,  21  N.  E. 
361,  362. 

Here,  then,  as  in  the  prohibited  articles 
clause,  the  words  themselves  ordinarily  im- 
port something  more  than  a  mere  temporary 
exposure  to  additional  hazard,  and  it  is  the 
opinion  of  the  court  that  it  could  not  be 
eaid,  as  a  matter  of  law,  that  the  act  of  the 
plaintiff  constituted  a  breach  of  this  condi- 
tion. 

Let  us  take  another  and  broader  view. 
Both  the  prohibited  articles  clause  and  the 
increase  of  risk  clause  must  be  construed 
in  the  light  of  the  entire  contract,  the  situ- 
ation and  character  of  the  property  insured,, 
and  the  natural  and  necessary  use  to  which 
it  must  be  put,  and  the  application  of  this 
universal  rule  of  construction  confirms  the 
inferences  already  drawn  from  the  precise 
language  of  the  clauses  themselves. 

The  buildings  insured  were  not  city  prop- 
erty, but  farm  buildings,  consisting  of  a 
dwelling  house,  storehouse,  and  frame  barn, 
together  with  various  farming  machinery, 
implements,  vehicles,  etc.  It  could  not  have 
been  in  the  mind  of  either  the  plaintiff  or 
the  defendant  that  the  barn  in  which  the 
fire  started  was  to  be  locked  and  lie  idle. 
Both  the  parties  knew  that  the  plaintiff 
was  to  continue  to  use  his  buildings  in  the 
ordinary  course  of  liusbandry,  as  the  ordi- 
nary farmer  uses  them  in  the  pursuit  of 
his  I^itimate  occupation.  The  policy  was 
not  intended,  nor  should  it  be  permitted, 
to  prevent  such  use.  The  threshing  of  grain 
is  as  much  a  necessary  incident  of  farm 
work  as  is  harvesting  and  storing  in  the 
bam.  Formerly  threshing  was  done  by 
horse  power,  but  that  method  has  become 
well  nigh,  if  not  wholly,  obsolete;  and  the 
uncontradicted  evidence  shows  that  prac- 
tically all  the  grain  in  the  plaintiff's  com- 
munity is  now  threshed  with  the  aid  of  a 
gasolene  encine.  This  is  common  knowl- 
edge. The  defendant,  w^liich  makes  a  spe- 
cialty of  farm  risks,  must  have  known  it. 
Its  local  agent,  through  whom  the  first 
policy  was  issued,  was  himself  a  farmer 
and  lived  within  3  or  4  miles  from  the 
plaintiff's  premises,  and  must  have  been 
familiar  with  the  general  situation  and 
custom;  and  the  local  agent  who  issued 
the  policy  in  suit,  a  renewal  of  the  first, 
also  resides  in  Skowhegan.  Knowledge  of 
conditions  existing  at  the  time  the  contract 
is  made,  is  always  taken  into  consideration 
in  construing  the  rights  of  the  parties 
*  thereunder,  as  in  the  case  of  vacancy.    Qvp- 
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till  V.  Pine  Tree  State  Mut.  F.  Ina.  Co.  109 
Me.  323,  84  Atl.  529. 

The  plaintiff  was  making  the  same  use 
of  his  bam  and  was  carrying  on  his  ordi- 
nary occupation  in  the  same  manner  as 
when  the  policy  was  issued,  and  the  same 
as  all  other  farmers  were  customarily  do- 
ing. It  was  a  reasonable  and  necessary 
use.  It  was  impracticable,  if  not  impos- 
sible,  to  secure  the  threshing  of  his  grain 
by  any  other  process;  and  under  such  cir- 
cumstances, which  must  have  been  known 
to  the  insurer  when  the  policy  was  issued, 
we  cannot  hold  that  the  plaintiff  was  there- 
by violating  the  conditions  of  his  policy. 
If  such  an  act  constituted  a  forfeiture,  then 
he  had  been  uninsured,  since  the  engine  was 
used  on  the  first  occasion  after  the  policy 
was  issued,  because  a  breach  occurred  then, 
if  at  all;  and  we  have  recently  held  that  a 
policy  once  forfeited  cannot  be  revived,  ex- 
cept by  waiver  or  mutual  agreement.  Dolli- 
ver  v.  Granite  State  F.  Ins.  Co.  Ill  Me.  275, 
50  L.R.A.(N.S.)   1106,  89  Atl.  8. 

And  not  only  under  such  a  construction 
would  this  policy  have  been  long  since  for- 
feited, but  it  is  safe  to  assume  that  prac- 
tically all  the  farmers  in  that  section  would 
find  their  policies  in  the  same  condition.  If 
a  fair  and  reasonable  interpretation  of  the 
policy  requires  it,  of  course  the  injustice  of 
the  result  must  not  be  interposed  to  pre- 
vent it.  Parties  must  be  bound  by  the 
contracts  they  make.  But  a  result  so  disas- 
trous and  universal  raised  a  strong  pre- 
sumption that  it  was  not  within  the  con- 
templation of  the  parties,  and  the  contract 
should  not  be  so  construed,  except  by  com- 
pulsion of  the  language. 

This  rule  that  the  policy  is  not  avoided 
where  the  use  made  of  the  prohibited  ar- 
ticles, or  the  general  use  and  operation  of 
the  property  was  necessarily  incident  to 
the  business  of  the  insured,  and  therefore 
presumed  to  be  recognized  and  impliedly 
permitted  by  the  insurer,  is  well  settled  and 
of  wide  and  general  application. 

Thus,  in  manufacturing  establishments 
the  keeping  or  using  of  an  article  neces- 
sarily incident  to  the  manufacturing  proc- 
ess or  to  the  carrying  on  of  the  business 
will  not  avoid  a  policy,  even  though  keep- 
ing or  using  be  expressly  prohibited,  as  the 
use  of  gasolene  in  a  silver-plating  factory, 
Lancaster  Silver  Plate  Co.  v.  National  F. 
Ins.  Co.  170  Pa.  151,  50  Am.  St.  Rep.  753i 
32  Atl.  613;  keeping  a  small  quantity  of 
Ix'nzin  for  use  in  a  furniture  repair  shop, 
Faust  V.  American  F.  Ins.  Co.  91  Wis.  168, 
30  L.R.A.  783,  51  Am.  St.  Rep.  876.  64 
N.  W.  883;  keeping  benzin  for  finishing 
purposes  in  a  furniture  factory,  Davis  v. 
Pioneer  Furniture  Co.  102  Wis.  394,  78  N. 
W.  596;  keeping  benxin  in  a  wagon  factory 
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for  the  purpose  of  mixing  paints,  Archer  v. 
Merchants'  &  Mfrs.  Ins.  Co.  43  Mo.  434; 
keeping  camphene  in  a  printing  establish- 
ment for  use  in  cleaning  type.  Harper  v. 
New  York  City  Ins.  Co.  22  N.  Y.  441;  pe- 
troleum in  a  flour  mill  for  lubricating  pur- 
poses, Carlin  v.  Western  Assur.  Co.  57  Aid.* 
515,  40  Am.  Rep.  440.  In  all  of  these  in- 
stances, and  in  many  more  gathered  in  the 
note  in  13  Ann.  Cas.  540,  the  use  of  the 
prohibited  article  was  not  merely  once  a 
year  for  a  short  time,  as  here,  but  con- 
tinuous; nevertheless,  as  it  was  necessary 
to  the  conduct  of  the  business,  its  use  for 
such  a  purpose  was  held  to  be  within  the 
implied  permission  of  the  insurer.  The 
same  reasoning  and  tlie  same  rule  apply 
with  equal  force  to  agricultural  pursuits 
and  the  ordinary  and  necessary  use  of  farm 
buildings  in  connection  therewith. 

Based  on  the  same  principle  is  a  class  of 
cases  growing  out  of  the  use  of  prohibited 
articles  in  making  repairs.  It  is  not  to  be 
presumed  that,  when  an  owner  effects  insur- 
ance on  his  building,  he  precludes  himself 
from  the  right,  not  only  to  use  it  in  the  cus- 
tomary manner,  but  also  to  make  the  usual 
and  ordinary  repairs  in  a  reasonable  and 
proper  manner,  in  the  absence  of  anything 
in  the  policy  expressly  prohibiting  the  same. 
It  has  been  frequently  held  that  such  re- 
pairs, thus  properly  made,  do  not  avoid  the 
policy,  even  where  the  fire  hazard  is  ob- 
viously increased.  In  Dobson  v.  Sotheby, 
Moody  &  M.  90,  31  Revised  Rep.  718,  the 
policy  was  issued  at  a  low  rate  payable  on 
buildings  in  which  no  Are  was  kept  and 
no  hazardous  goods  deposited.  The  build- 
ing required  tarring;  a  fire  was  lighted  in 
the  inside;  a  tar  barrel  brought  into  the 
building  for  the  purpose  of  performing  the 
necessary  operations.  The  tar  took  fire 
through  the  negligence  of  the  workmen,  and 
tlie  premises  burned.  Lord  Tenterden  said: 
**The  common  repairs  of  a  building  neces- 
sarily require  the  introduction  of  fire  upon 
the  premises,  and  one  of  the  great  objects 
of  insuring  is  security  against  the  negli- 
gence of  servants  and  workmen.  I  cannot, 
therefore,  be  of  opinion  that  the  policy  in 
this  ease  was  forfeited." 

The  same  rule  has  been  applied  where 
paint  was  being  removed  from  the  outside 
of  a  wooden  building  by  means  of  a  naphtha 
or  gasolene  torch,  and  these  decisions  well 
illustrate  what  we  conceive  to  be  the  true 
legal  principle. 

In  First  Cong.  Church  v.  Holyoke  Mut. 
F.  Ins.  Co.  168  Mass.  475,  19  L.R.A.  687, 
36  Am.  St.  Rep.  508,  33  N.  E.  672,  the 
plaintiff  contended  that  the  use  of  the 
torch  and  the  change  in  conditions  affecting 
the  risk  occurred  through  making  ordinary 
repairs  in  a  reasonable  and  proper  way,  and 
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that  in  the  prohibitive  provision  of  the 
policy  there  was  an  implied  exception  of 
what  is  done  in  making  ordinary  repairs. 
Acting  upon  this,  the  trial  judge  submitted 
this  single  question  to  the  jury:  "Was  the 
method  used  the  method  ordinarily  pursued 
to  remove  the  paint  on  the  outside  of  a 
building  preparatory  to  scraping  it  off  to 
repaint  it?" 

Affirmative  answer  being  returned,  the 
presiding  judge  ordered  a  verdict  for  the 
plaintiff.  The  law  court  set  aside  the  ver- 
dict on  the  ground,  that  the  question  sub- 
mitted did  not  sufliciently  present  all  the 
matters  of  fact  in  issue,  including  the  ma- 
terial of  which  the  outside  of  the  building 
was  composed,  its  character  and  condition, 
the  season  of  the  year,  etc.,  but  was  too 
general  in  its  form.  The  court  held  that 
*'sueh  provisions  [in  the  policy]  are  not 
intended  to  prevent  the  making  of  neces- 
sary repairs  and  the  use  of  such  means  as 
are  reasonably  required  for  that  purpose;" 
and  that  if  the  use  of  naphtha,  at  the  time 
and  in  the  manner  in  which  it  was  used^ 
was  reasonable  and  proper  in  the  repair 
of  the  building,  having  reference  to  the 
danger  of  fire  as  well  as  other  considera- 
tions, then  the  policy  was  not  thereby  for- 
feited. 

In  Garrebrant  v.  Continental  Ins.  Co.  76 
N.  J.  L.  577,  12  L.R.A.(N.S.)  443,  67  Atl. 
00,  a  torch  was  used  for  the  same  purpose, 
and  the  court  held  that  the  policy  was  not 
thereby  avoided,  as  it  permitted  mechanics 
to  be  employed  for  a  period  of  fifteen  days 
in  making  repairs,  that  time  had  not  ex- 
pired when  the  fire  occurred,  the  necessity 
of  repairs  existed,  and  the  method  was  rea- 
sonable and  proper. 

In  Lebanon  County  v.  Franklin  F.  Ins.  Co. 
237  Pa.  360,  44  L.R.A.(N.S.)  148,  85  Atl. 
419,  Ann.  Cas.  1914B,  130  (1912),  where 
the  working  of  mechanics  was  prohibited 
in  general  terms,  it  was  held  not  to  cover 
a  case  of  ordinary  repairs  necessary  for 
the  proper  care  and  preservation  of  the 
property,  and  that,  although  a  torch  was 
used,  the  presiding  judge  did  not  err  in 
refusing  to  direct  a  verdict  for  the  defend- 
ant, either  on  the  ground  of  keeping  or 
using  prohibited  articles  or  of  increase  of 
risk,  and  that  the  case  was  properly  sub- 
mitted to  the  jury. 

Our  conclusion  on  this  branch  of  the 
case,  therefore,  is  that  the  plaintiff  was 
neither  keeping  nor  using  gasolene,  within 
the  inhibition  of  this  policy,  nor  did  his 
acts  constitute  a  breach  of  the  increase  of 
risk  clause,  as  a  matter  of  law.  The  most 
that  the  defendant  can  successful Iv  claim 
is  that  the  question  of  increase  of  risk  is  a 
question  of  fact  and  should  be  submitted 
to  the  jury  under  proper  instructions.  The 
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nonsuit  was  therefore  improperly  ordered. 

3.  Failure  to  Furnish  Proof  of  Loss. — The 
defendant  also  set  up  in  its  brief  statement 
of  defense  the  plaintiff's  failure  to  furnish 
a  proof  of  loss,  but  this  point  is  not  urged 
in  argument. 

It  is  proper,  however,  to  say  that,  in  view 
of  the  correspondence  between  the  parties 
and  of  the  fact  that  the  defendant  denied 
all  liability,  the  jury  might  well  have  found 
that  it  had  waived  this  requirement.  Such 
waiver  is  a  question  of  fact  (Robinson  v. 
Pennsylvania  F.  Ins.  Co.  90  Me.  385,  38 
Atl.  320),  and  the  court  cannot  say  that, 
under  the  evidence  in  this  case,  the  plain- 
tiff is  precluded  from  recovery  on  that 
ground. 

Exceptions  sustained. 
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JONATHAN  AGAR  et  al. 

V. 

DANIEL  W.  STREETER  et  al.,  Appts. 
(—  Mich.  — ,  150  N.  W.  160.) 

Option  —  acceptance  —  tender  of  money. 

1.  Tender  of  the  money  is  sufficient  to 
make  an  option  to  purchase  real  estate  bind- 
ing upon  both  parties,  and  written  accept- 
ance is  not  necessary. 

Vendor  and  purchaser  — •  failure  to 
name  wife  in  contract  —  effect. 

2.  Failure  to  name  the  wife  in  a  contract 
apparently  made  by  the  husband  alone,  to 
convey  their  joint  property,  does  not,  if 
the  instrument  is  properly  executed  by  her, 
prevent  its  binding  her  interest. 

(December  19,  1914.) 

APPEAL  by  defendants  from  a  decree  of 
the  Circuit  Court  for  Tuscola  County, 
in  chancery,  in  complainants'  favor  in  a 
suit   to   compel   specific   performance   of   a 

Note,  —  Effect  of  deed  or  mortgage  on 
one  xvho  8ig7i8,  but  ia  not  named 
in,  it. 

The  court  in  Aoab  v.  Streeteb  frankly 
says:  "It  is  probable  that  if  the  weight 
of  authority  depends  upon  the  number  of 
decisions,  old  and  new,  my  conclusion  is 
opposed  to  the  weight  of  authority."  There 
would  seem  to  be  no  doubt  as  to  the  correct- 
ness of  the  statement.  See  note  to  Sterling 
V.  Park,  13  L.R.A.(N.S.)  298,  to  which  the 
present  note  is  a  supplement.  To  the  cases 
there  cited  to  the  proposition  that  "a  con- 
veyance naming  several  grantors  and  signed 
by  those  named,  as  well  as  by  another  per- 
son who  is  not  named  therein  as  a  grantor, 
will  be  ineffectual  to  convey  the  latter*8 
interest  in  the  land  described  in  the  con- 
veyance,** may  be  added  the  following  later 
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contract  for  the  sale  of  real  estate.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  G.  P.  Black  and  Allan  R 
Black,  with  Mr.  H.  H.  Smith,  for  appel- 
lants : 

Equity  will  not  decree  specific  perform- 
ance of  a  contract  that  is  uncertain. 

Kimball  v.  Batley,  174  Mich.  544,  140  N. 
W.  915. 

The  complainants'  possession  of  the 
premises  does  not  authorize  a  decree  for 
them. 

Fox  V.  Pierce,  50  Mich.  500,  15  N.  W. 
880;  Wilson  v.  Eggleston,  27  Mich.  257; 
Barrows  v.  Baughman,  9  Mich.  213;  Warner 
V.  Whittaker,  G  Mich.  134,  72  Am.  Dec.  65; 
Bloomer  v.  Henderson,  8  Mich.  395,  77  Am. 
Dec.  453;  Perliins  v.  Perkins.  12  Mich.  45t>; 
Wurcherer  v.  Hewitt,  10  Mich.  453;  Peck- 
ham  V.  Buffam,  11  Mich.  529. 

In  order  to  make  a  valid  contract  to  con- 
vey the  joint  estate  of  husband  and  wife,  the 


contract  should  show  in  the  body  of  the 
same  that  it  was  a  joint  act,  made  by  both 
parties  at  the  same  time. 

Agricultural  Bank  v.  Rice,  4  How.  225, 
11  L.  ed.  949;  Harrison  v.  Simons,  55  Ala. 
510;  Gaston  V.  Weir,  84  Ala.  194,  4  So. 
258;  Stone  v.  Sledge,  87  Tex.  49,  47  Am. 
St.  Rep.  65,  26  S.  W.  1068;  Laughlin  Bros. 
V,  Fream,  14  W.  Va.  322;  Kelton  v.  Brown, 
—  Tenn.  — ,  39  S.  W.  541;  Adams  v.  Med- 
sker,  25  W.  Va.  127;  Daly  v.  Willis,  5  Lea, 
100;  Berrigan  v.  Fleming,  2  Lea,  274;  Cat- 
lin  V.  Ware,  9  Mass.  218,  6  Am.  Dec.  56; 
Lufkin  V.  Curtis,  13  Mass.  223;  Peabody  v. 
Hewett,  52  Me.  33,  83  Am.  Dec.  486;  xMer- 
rill  V.  Nelson,  18  Minn.  366,  Gil  335; 
Melvin  v.  Locks  &  Canals,  16  Pick.  137,; 
Bruce  v.  Wood,  1  Met.  542,  35  Am.  Dec. 
380;  Greenough  v.  Turner,  11  Gray,  332; 
Wales  V.  Coffin,  13  Allen,  213;  Cox  v.  Wells, 
7   Blackf.  410,  43  Am.  Dec.  98. 

The  option  was  void  under  the  statute  of 


decided  cases:  Sloss-Sheflield  Steel  &  I. 
Co.  V.  Lollar,  170  Ala.  239,  54  So.  272  (mere- 
ly a  recognition  of  the  principle,  see  same 
case  infra  for  holding)  ;  Swindall  v.  Ford, 
184  Ala.  137,  63  So.  651  (but  it  may  oper- 
ate as  a  valid  contract  to  convey)  ;  Cordano 
V.  Wright,  159  Cal.  610,  115  Pac.  227,  Ann. 
Caa.  1912C,  1044;  Kidd  v.  Bell,  --  Ky.  — , 
122  S.  W.  232  (married  woman's  property; 
husband's  deed  not  naming  her  did  not  con- 
vey her  interest,  although  she  signed  and 
acknowledged  the  deed)  ;  Parsons  v.  Justice, 
—  Ky.  — ,  174  S.  W.  725;  LeBlanc  v.  Jack- 
son, —  Tex.  Civ.  App.  — ,  161  S.  W.  60; 
Jackson  v.  Craigen,  —  Tex..  Civ.  App.  — , 
167  S.  W.  1101.  See  remarks  of  the  judge 
who  wrote  the  opinion  in  this  last  case  as 
quoted  at  end  of  this  note,  indicating  that 
the  decision  would  probably  have  gone  on 
the  opposite  rule  but  for  the  binding  author- 
itv  of  other  decisions. 

The  rule  here  stated  has  been  applied 
where  one  of  the  grantors  named  in  a  deed 
died  without  having  executed  it,  and  the 
deed  was  later  signed  and  acknowledged  by 
her  heirs,  they  not  being  named  in  the  body 
of  the  deed.  LeBlanc  v.  Jackson,  —  Tex. 
Civ.  App.  — ,  161  S.  W.  60;  Jackson  v. 
Craigen,  —  Tex.  Civ.  App.  — ,  167  S.  W. 
1101. 

In  Perlman  v.  Perlman,  178  111.  App.  382, 
where  a  man  signed  a  contract  both  as  agent 
for  his  wife  and  for  himself  individually, 
wherein  it  was  stipulated  that  on  failure 
of  either  of  the  parties  to  perform  the  con- 
tract (the  contract  was  for  an  exchange  of 
lands),  the  party  so  failing  should  pay  to 
the  other  a  certain  sum  as  liquidated  dam- 
ages, it  was  held  that,  on  failure  of  the 
wife  to  perform,  the  husband  could  not  be 
held  liable  either  severally  or  jointly  in  any 
amount,  his  name  not  appearing  in  the  body 
of  the  contract. 

Tlie  rule  above  stated,  however,  will  not 
be  applied  where  a  class  of  persons  is  named 
L.R,A.1915D. 


in  the  body  of  the  deed  as  grantors,  and 
the  signer,  although  not  named  particularly, 
falls  within  the  class.  Sloss-Sheffield  Steel 
&  I.  Co.  V.  Lollar,  170  Ala.  239,  54  So.  272; 
Bowles  V.  Lowery,  181  Ala.  603,  L.R.A.  — , 
62  So.  107.  In  these  two  cases  a  grantor 
and  "his  heirs"  were  specified  in  the  deed 
as  grantors,  and  the  signer  was  one  of 
grantor's  children. 

Notwithstanding  the  fact  that  there  are 
fewer  decisions  wherein  the  courts  have 
taken  the  position  of  the  court  in  Aoab  v. 
Stbeeter  than  can  be  cited  to  the  opposing 
rule,  cases  like  Sterling  v.  Park,  13  L.R.A. 
(N.S.)  298,  and  Aqab  v.  Streeteb  appear 
to  be  based  upon  the  better  reasoning,  and 
the  conclusion  reached  seems  to  be  better 
adapted  to  modern  conditions.  The  reason 
for  the  early  rule,  i.  c,  need  of  identifica- 
tion, surely  does  not  exist  under  the  modern 
laws  of  conveyancing.  The  new  rule  amounts 
to  nothing  more  than  an  application  of  a 
well-established  principle  of  interpretation, 
t.  e.,  the  contract  should  be  so  construed 
as  to  give  effect  to  the  evident  intent  of 
the  parties.  When  an  owner  of  some  in- 
terest in  real  property  joins  the  owners  of 
other  interests  in  the  execution  of  a  deed 
or  mortgage  that  purports  to  convey  the 
property,  he  evidently  intends  that  his  act 
shall  not  be  a  mere  useless  ceremony,  al- 
though he  is  not  named  or  described  in  the 
body  of  the  instrument.  The  courts,  in  all 
reason  and  justice,  should  assume  that  the 
parties  intended  the  act  of  executing  the 
instrument  to  have  some  force;  and,  in 
order  to  give  it  any  force  at  all,  it  must 
have  the  same  efl'ect  as  if  the  signer's  name 
had  been  written  in  the  body  of  the  instru- 
ment, at  least  to  operate  as  an  estoppel  to 
claim  title.  In  the  ordinary  case  there  is 
no  middle  ground  between  these  two  alter- 
natives, t.  e.,  either  it  was  intended  to  per- 
form a  useless  act,  or  the  execution  of  the 
instrument  was  intended  to  have  the  same 
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frauds  because  the  acceptance  was  not  in 
writing. 

Buck  V.  Smith,  29  Mich.  166,  18  Am.  Rep. 
84;  Hollingshead  v.  Morris,  172  Mich,  126, 
41  L.R.A.(N.S.)  310,  137  N.  W.  527;  Mier 
V.  Iladden,  148  Mich.  494,  118  Am.  St.  Rep. 
586,  111  N.  W.  3040,  12  Ann.  Cas.  88; 
Wilcox  V.  Cline,  70  Mich.  523,  38  N.  W. 
655;  Gustin  v.  Union  School  Dist.  94  Mich. 
505,  34  Am.  St.  Rep.  361,  54  N.  W.  156; 
Abell  V.  Munson,  18  Mich.  305,  100  Am. 
Dec.  165;  Maynard  v.  Brown,  41  Mich.  298, 
2  N.  W\  30;  Bowen  v.  ISlcCarthy,  85  Mich. 
26,  48  N.  W.  155;  Weiden  v.  Woodruff,  88 
Mich.  130;  Bronson  v.  Herbert,  95  Mich. 
478,  55  N.  W.  359;  McDonald  v.  Bewick, 
Gd  Mich.  79,  16  N.  W.  240;  I^o  Austrian 
&  Co.  V.  Springer,  94  Mich.  343,  34  Am.  St. 
Rep.  350,  54  N.  W.  50;  Kimball  v.  Batley, 
174  Mich.  544,  140  N.  W.  915. 

Messrs.  Brooker  &  Corkins  for  appel- 
lees. 


Ostrander,  J.,  delivered  the  opinion  of 
the  court: 

The  bill  is  filed  for  specific  performance 
of  a  contract  for  the  sale  of  real  estate. 
So  far  as  the  facts  are  concerned,  the  de- 
fense is  predicated  upon  the  denial  of  de- 
fendant Annie  E.  Streeter  that  she  ever 
signed  the  instrument  relied  upon  by  com- 
plainants, or  was  a  party  thereto.  The 
lease  and  option  relied  upon  describes  the 
premises  as  a  strip  40  feet  wide  and  8  rods 
long.  It  is  so  described  in  the  bill.  The 
decree,  which  recites  that  the  trial  court 
finds  that  defendant  Annie  E.  Streeter 
signed  the  lease  and  option  understand- 
jngly  and  with  the  intention  and  purpose 
of  uniting  therein  as  one  of  the  lessors  and 
optioners,  orders  the  defendants  to  execute 
and  deliver  to  the  complainants  a  sufficient 
conveyance  of  the  premises  described  in  the 
option  and  lease  upon  payment  to  them  of 
the  sum  of  $449.70,  which  is  the  amount  of 
the  purchase  price  less  the  amount  allov^ed 


effect,  so  far  as  the  signer's  title  to  the 
property  is  concerned,  as  if  all  the  signers* 
names  had  been  mentioned  in  the  body  of 
the  instrument. 

But  in  cases  where  husband  and  wife  are 
the  signers,  one  not  being  named  in  the 
body  of  the  deed  (possibly  there  might  be 
other  exceptional  cases  involving  the  same 
principle),  there  may  be  middle  ground. 
Whether  there  is  middle  ground  or  not 
depends  upon  the  effect  that  the  courts  in 
the  particular  jurisdiction  would  give  to 
the  deed  if  both  names  had  been  inserted 
in  the  body  of  the  deed.  (That  question 
is  not  within  the  scope  of  the  present  note, 
but  was  covered  in  note  to  W.  F.  Tavlor  Co. 
V.  Sample,  28  L.R.A.(N.S.)  289.  Only  cases 
turning  upon  the  fact  that  a  signer's  name 
was  not  inserted  in  the  body  of  the  deed 
are  cited  in  the  present  note.)  To  exhaust 
the  possibilities  we  may  infer  that  one 
spouse  intends,  by  joining  in  a  complete 
conveyance  of  the  other's  separate  property, 
to  ( 1 )  merely  show  consent  to  the  real 
grantor's  conveyance;  (2)  to  enable  the 
real  grantor  to  make  the  conveyance;  (3) 
to  bar  the  marital  interest  of  the  one  join- 
ing; (4)  to  convey  all  interest  and  become 
bound  by  the  covenants.  (Tliis  supposition 
refers  to  a  deed  in  which  both  are  named, 
and  is  merelv  for  illustration.  See  the  note 
to  W.  F.  Taylor  Co.  v.  Sample,  cited,  supra, 
for  the  holdings.)  Now,  suppose  that  the 
name  of  the  spouse  who  merely  joined  in 
the  deed  does  not  appear  in  the  body  of 
the  instrument.  Evidently,  the  deed  could 
be  given  some  effect  without  giving  it  the 
full  effect  of  a  complete  deed,  if  the  complete 
deed  is  to  be  given  the  effect  stated  as  (3) 
and  (4),  supra;  but  if  the  effect  of  the 
complete  deed  is  as  stated  in  (1)  and  (2), 
supra,  then  there  would  appear  to  be  no 
middle  ground  between  its  effect,  and  no 
?ffect  at  all.  So,  in  jurisdictions  where  the 
effect  of  a  complete  deed  by  husband  and 
L.R.A.1916D. 


wife  to  the  separate  property  of  one  of 
them  is  to  bar  the  marital  rights  of  the 
one  joining,  or  to  convey  tliat  one's  interest, 
with  binding  covenants,  the  courts  could 
consistently  adopt  the  new  rule,  and  yet 
hold  that,  if  the  one  merely  joining  in  the 
deed  was  not  named  in  the  body  of  the 
instrument,  that  fact  would  give  rise  to 
the  presumption  that  the  intention  was 
merely  to  give  consent  to  or  to  enable  the 
conveyance  of  the  real  grantor's  property. 
Or,  as  a  practical  matter,  it  could  be  con- 
sistently held  that  such  signer  is  in  the 
position  of  one  who  had  expressly  released 
marital  rights- without  joining  in  the  gr'ant- 
ing  clause.  (See  cases  of  this  sort  cited  in 
the  note  to  W.  F,  Taylor  Co.  v.  Sample, 
cited,  supra.)  It  will  be  observed  that  the 
court  in  Agab  v.  Streeter  could  not  well 
take  a  middle  ground,  for  the  reason  that 
the  grantors,  husband  and  wife,  were  in 
effect   joint   owners. 

In  Runyan  v.  Snyder,  45  Colo.  166,  100 
Pac.  420,  the  court  seemed  disposed  to  favor 
the  doctrine  that  the  deed  is  valid  without 
the  grantor's  name  appearing  in  the  body 
of  the  deed,  but  did  not  decide  the  question 
for  the  reason  that  the  grantor  was  suf- 
ficiently named  in  the  body  of  the  deed, 
t.  e.f  he  was  described  as  "the  party  of  the 
first  part,"  and  his  name  was  given  in  the 
warranty  clause. 

In  Jackson  v.  Craigen,  —  Tex.  Civ.  App. 
— ,  167  S.  W.  1101  (see  citation  of  this  case, 
supra,  for  holding),  the  court  said:  "The 
writer  is  not  prepared  to  agree  to  the  prop- 
osition that  the  rule  announced  in  Stone 
v.  Sledge,  87  Tex.  49,  47  Am.  St.  Rep.  65, 
26  S.  W.  1068,  is  based  upon  the  soundest 
reason,  but  that  it  is  well  settled  in  this 
state,  and  is  based  upon  the  great  weight 
of  authority,  cannot  be  questioned."  For 
holding  in  Stone  v.  Sledge,  see  citation  of 
the   case  in   note  in   13   L.R.A.(N.S.)    299. 

J.  W.  M. 
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to  complainants  as  costs.  The  defendants 
appeal,  insisting  that  the  defendant  Annie 
E.  Streeter  never  signed  the  instrument,  as- 
serting also  that  it  and  what  was  done  in 
respect  to  it  is  insufficient  in  law:  (a)  Be- 
cause the  undisputed  testimony  shows  that 
they  owned  but  33  feet  by  8  rods,  and  not 
40  feet  by  8  rods,  (b)  Because  the  option 
and  lease  on  its  face  purports  to  be  made 
by  Daniel  VV.  Streeter  alone,  (c)  Because 
(and  this  is  predicated  upon  the  last-stated 
contention)  the  husband  signed  the  lease  in 
the  forenoon  and  the  wife  in  the  afternoon, 
neither  being  present  when  the  other  exe- 
cuted the  instrument,  the  contract  appear- 
ing on  its  face  to  have  been  made  by  the 
iuisband  alone  and  as  his  individual  act; 
the  wife  could  not  join  with  him  in  a  valid 
contract  to  sell  the  property  by  the  simple 
act  of  signing  her  name  thereto,  (d)  Be- 
cause the  option  was  void  under  the  statute 
of  frauds,  because  not  accepted  in  writing. 

I  am  satisfied,  after  reading  the  record 
and  after  an  examination  of  the  handwrit- 
ing of  the  defendant  Annie  E.  Streeter  and 
of  her  alleged  signature  to  the  lease  and 
option,  that  she  signed  the  lease,  and  that 
the  finding  and  conclusion  of  the  trial  court 
as  to  this  fact  must  stand.  The  giving  of 
the  option  was  part  of  a  single  transaction 
agreed  upon  between  the  parties.  The  ten- 
der of  the  money  within  the  time  limited 
was  sufficient  to  make  the  contract  other- 
wise evidenced  by  the  option  mutual  and 
binding  upon  both  parties.  I  have  no  doubt 
that  both  defendants  undertook  to  do  what- 
ever was  necessary  to  be  done,  and  that 
complainants  relied  upon  what  defendants 
did  as  securing  to  them  what  they  had  bar- 
gained for.  The  serious  question  is  whether 
the  instrument  relied  upon  as  giving  an 
option  is,  for  that  purpose,  legally  eff"ective. 
Assuming  the  bargain  to  have  been  that 
defendants  were  to  convey  to  complainants 
certain  property,  and  give  them  a  lease  for 
five  years  of  the  strip  of  land  in  question 
and  an  option  that  the  vendees  might  buy 
the  strip  at  any  time  during  the  five  years 
for  $500,  for  which  the  complainants  paid 
14,000,  the  necessary  legal  evidence  of  the 
bargain  must  have  been  contemplated.  A 
properly  drawn  and  properly  executed  lease 
and  option  was  a  part  of  the  necessary 
legal  evidence  of  the  bargain. 

There  are  many  decisions  to  be  found 
which  sustain  the  proposition  that  the  es- 
tate of  one  who  signs,  seals,  and  acknowl- 
edges a  deed,  but  is  not  described  therein 
as  grantor  with  apt  words  to  indicate  the 
estate  and  interest  intended  to  be  conveyed, 
does  not  pass  by  the  deed,  and  it  has  been 
many  times  held  that  a  joint  deed  executed 
hv  husband  and  wife,  which  omits  the  name 
of  either  as  grantor,  is  inoperative  as  a  con- 
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veyance  of  the  interest  of  the  one  whose 
name  is  omitted.  A  considerable  collection 
of  cases  has  been  made  by  counsel,  and  such 
a  collection  is  to  be  found  in  a  note  to  Ster- 
ling V.  Park,  129  Ga.  309,  58  S.  E.  828,  121 
Am.  St.  Rep.  224,  13  L.R.A.(X.S.)  298,  as 
reported  in  12  Ann.  Cas.  201,  203.  See 
al9o  13  Cyc.  638;  21  Cyc.  1203.  No  analy- 
sis of  these  cases  is  attempted,  altliough  it 
may  be  remarked  that  a  considerable  num- 
ber of  them  are  based  upon  some  statute 
requirement  as  to  the  form  of  the  convey- 
ance, others  follow  the  early  decision  in 
Catlin  V.  Ware,  9  Mass.  218,  6  Am.  Doc.  56. 
In  that  case  a  wife  signed  and  sealed  a  deed 
in  which  she  joined  with  her  husband  for 
the  purpose  evidently  of  releasing  or  bar- 
ring her  dower;  she  having  no  other  inter- 
eat.  She  was  not  otherwise  mentioned  in 
the  deed.  The  conclusion  that  the  deed  was 
inefi'ectual  to  bar  dower  was  rested  upon 
the  ground  that  a  deed  cannot  bind  a  party 
signing  and  sealing  it  unless  it  contains 
w^ords  expressive  of  an  intention  to  be 
bound. 

The  statute  requisites  of  a  deed  in  Michi- 
gan are  that  it  be  executed  in  the  presence 
of  two  witnesses,  who  shall  subscribe  their 
names  to  the  same  as  such.  3  Corap.  Laws, 
§  8962;  4  Ilow.  Stat.  2d  ed.  §  10824.  But 
as  between  the  parties  deeds  not  witnessed 
are  good.  Fulton  v.  Priddy,  123  Mich.  298, 
81  Am.  St.  Rep.  201,  82  N.  W.  65;  Carpen- 
ter V.  Carpenter,  126  Mich.  217,  85  N.  W. 
676.  As  to  lands  owned  by  the  husbaiid, 
the  wife  joins  in  his  deed  for  the  purpose  of 
releasing  dower,  and  if  the  homestead  is 
conveyed  she  is  a  necessary  party  to  the 
deed  because  she  has  a  peculiar  interest 
in  the  premises  by  reason  of  the  family 
relation  and  must  join  with  her  husband  in 
conveying  it.  In  practice  it  is  usual,  in 
every  case  where  a  married  man  conveys 
real  estate,  to  name  his  wife  in  the  body 
of  the  deed,  in  which,  usually,  she  appears 
to  have  joined  in  making  all  of  the  cove- 
nants of  the  deed.  Whether  the  purpose 
is  to  release  the  homestead  interest,  or  to 
bar  dower,  the  form  of  the  deed  is  usuallv 
the  same.  Tlie  Constitution  (article  14, 
§  2)  provides  that  the  alienation  of  the 
homestead  by  the  owner,  if  a  married  man, 
shall  not  be  valid  "without  the  sigiiaturt 
of  the  wife  to  the  same."  A  married  wom- 
an may  bar  her  dower  in  any  estate  con- 
veyed by  her  husband  by  joining  in  the  deed 
of  conveyance  and  acknowledging  the  same. 
3  Comp.Laws,  §  8930,  4  How.  Stat.  2d  ed 
§  10922;  Maynard  v.  Davis,  127  Mich.  571, 
86  N.  W.  1051.  It  would  not  be  entirely 
safe,  however,  to  conclude  that  the  sig- 
nature and  acknowledgment  by  the  wife  to 
a  deed  in  which  she  joined  with  her  bus 
band  as  grantor   in  conveying  land  owne« 
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by  him  amounted  to  no  more  than  barring 
her  dower.  Where  a  wife  joined  with  her 
husband  in  a  warranty  deed  of  his  land, 
and  the  sole  consideration  was  paid  to  her, 
she  was  held  jointly  liable  with  her  hus- 
band for  a  breach  of  the  covenant  against 
encumbrances.  Arthur  v.  Caverly,  98  Mich. 
82,  56  N.  W.  1102.  Decision  was  put  upon 
the  ground  that  she  was  contracting  with 
respect  to  property  to  be  held  and  owned 
as  her  separate  estate.  A  married  woman 
who  held  a  recorded  mortgage  upon  her 
husband's  land,  which  they  occupied  as  a 
homestead,  joined  with  him  in  a  second 
mortgage  upon  the  land.  In  a  foreclosure 
of  the  second  mortgage,  it  was  claimed 
that,  in  joining  with  her  husband  in  giving 
the  mortgage,  the  wife  had  subjected  her 
own  mortgage  interest  to  the  lien  of  the 
junior  mortgage.  It  was  held  that  the 
execution  by  the  wife  of  her  husband's  deed 
of  any  sort  implies  that  she  executes  it  for 
the  purposes  for  which  the  statute  requires 
such  execution  in  order  to  make  the  hus- 
band's deed  efTective;  that  if  the  intention 
is  to  affect  any  independent  interest  of  her 
own,  it  is  reasonable  to  expect  some  special 
provision  in  the  instrument  showing  spe- 
cifically in  what  manner  and  how  far  her 
separate  interests  are  intended  to  be  affect- 
ed. Kitchell  V.  Mudgett,  37  Mich.  81.  A 
wife  joined  with  her  husband  in  giving  a 
warranty  deed  of  land  in  which  he  had  a 
life  estate,  and  the  wife  had  a  contingent 
interest  as  heir  of  her  husband,  created  by 
the  will  of  the  husband's  ancestor,  by  which 
the  life  estate  was  also  created.  It  was 
said:  "In  Arthur  v.  Caverly,  98  Mich.  82, 
56  N.  VV.  1102,  it  was  held  that  a  married 
woman  uniting  with  her  husband  in  a  war- 
ranty deed  of  his  property  is  liable  on  the 
covenant  when  she  obtains  all  the  consid- 
eration, which,  in  that  case,  was  a  convey- 
ance to  her  of  other  property.  The  record 
in  the  instant  case  does  not  disclose  for 
what  purpose  the  wife  signed  the  deed,  as 
she  had  no  dower  interest;  the  husband's 
interest  being  simply  a  life  estate.  The 
burden  was  upon  the  complainant  to  show 
for  what  purpose  she  joined  in  the  instru- 
ment, and  to  prove  it  clearly,  and  to  show 
that  she  had  brought  herself  within  the 
rule  above  set  forth.  Mutual  Ben.  L.  Ins. 
Co.  V.  Wayne  County  Sav.  Bank,  68  Mich. 
116,  35  N.  W.  853.  This  complainant  has 
failed  to  do,  and  it  necessarily  follows  that 
the  wife's  signature  to  the  instrument  was 
a  nullity,  and  did  not  bind  her  subsequently 
acquired  estate."  Menard  v.  Campbell,  180 
Mich.  583,  147  N.  W.  656. 

From  these  cases  I  deduce  the  following 
rules:  (1)  Usually,  when  a  wife  joins  in 
the  deed  of  her  husband  of  his  property, 
the  covenants  in  the  deed  being  in  form 
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the  joint  covenants  of  both  of  them,  the 
covenants  are  not  hers,  but  are  his  only. 
(2)  If,  however,  it  is  made  to  appear  that 
the  sole  consideration  for  the  deed  was  re- 
ceived by  her,  and  was  by  her  husband 
so  intended,  the  covenants  will  be  treated 
as  the  joint  covenants  of  husband  and  wife. 
The  fact  may  be  shown  by  evidence  aliunde 
the  deed.  (3)  WTiile  a  wife  may  convey  her 
separate  interest  in  land  as  though  she  were 
unmarried,  if  the  deed  she  executes  with 
her  hiisband  is  a  proper  and  suitable  in- 
strument for  the  release  of  her  dower,  or 
for  consenting  to  the  alienation  of  the 
homestead, — such  an  one  as  she  would  be 
expected  to  execute  if  she  had  no  independ- 
ent interest, — ^no  purpose  to  affect  her  in- 
dependent interest  can  be  implied.  It  ift 
perceived  that,  as  affecting  the  wife,  the 
declarations  in  the  body  of  the  instru- 
ment are  usually  of  no  significance.  The 
significant  thing  is  that  she  joins  her  hus- 
band in  executing  the  deed. 

Neither  the  husband  nor  the  wife  can 
alone  alien  an  estate  held  by  them  by  the 
entireties.  A  deed  or  mortgage  of  such  an 
estate  executed  by  either  alone  is  a  nullity, 
before  and  after  the  death  of  the  noncon- 
senting  spouse.  Naylor  v.  Minock,  96  Mich. 
182,  35  Am.  St.  Rep.  595,  55  N.  W.  664. 
At  least,  if  the  conveyance  is  to  a  third 
party.  Wilkinson  v.  Kneeland,  125  Mich. 
261,  264,  84  N.  W.  142.  A  wife  has  no 
dower  interest  in  such  an  estate,  or  in  such 
interest  as  her  husband  has  therein.  To 
convey  such  an  estate,  one  of  them  joins 
in  the  deed  for  the  same  reason  that  the 
other  joins  in  it,  and  to  accomplish  the 
same  purpose,  namely,  to  alien  the  estate. 
Nothing  can  be  accomplished  except  by 
joint  action,  and  therefore  they  act  jointly. 
Defendants  stand  in  the  position  of  joint 
grantors,  who  must  act  jointly  or  not  at 
all  if  the  estate  or  any  interest  in  it  is  to 
be  aliened.  In  the  instrument  relied  upon 
as  conveying  an  interest  therein  one  is 
named  as  grantor;  the  other  is  not  named. 
Both  have  signed  it,  and  both  signatures  are 
witnessed  by  two  witnesses.  Following  the 
reasoning  of  our  own  decisions,  to  some  of 
which  I  have  referred,  the  implication  is, 
and  it  is  the  only  reasonable  one,  that  the 
wife,  one  of  the  joint  owners,  signed  the 
deed  in  order  to  make  the  instrument  effec- 
tive. We  are  permitted  to  adopt,  and  I 
think  should  adopt,  the  rule  that  in  such 
a  case  the  failure  to  name  the  wife  as 
grantor  in  the  body  of  the  deed  or  other 
instrument  of  conveyance  is  not  fatal.  I 
quote  and  approve  the  language  and  con- 
clusion of  the  Georgia  supreme  court  in 
Sterling  v.  Park,  supra.  After  referring  to 
a  large  numbf  r  of  authorities,  it  is  said 
(page  312  of  IJT  Ga.)   "Most  of  these  deci- 
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sions  were  based  upon  the  ground  that  a 
wife  could  not  relinquish  her  right  of  dower 
unless  the  conveyance  contained  apt  words 
expressive  of  such  intent.  But  the  weak- 
ness of  the  reasoning,  in  our  judgment,  is 
the  clinging  to  an  ancient  rule  of  the  com- 
mon law  which  grew  out  of  the  environ- 
ment and  civilization  of  the  sixteenth  cen- 
tury, when  such  conditions  do  not  exist  in 
our  own  civilization.  As  was  very  perti- 
nently said  by  Woodbury,  J.,  in  Elliot  v. 
Sleeper,  2  N.  H.  525,  decided  as  early  as 
3823:  *Here,  however,  a  deed  must  by 
statute  be  attested;  and  since  seals  have 
ceased  to  be  distinguished  by  peculiar  de- 
vices^ and  education  has  become  more  gen- 
erally dilTused,  signing  would  .seem  to  be 
proper  and  indispensable.  When  a  deed  is 
signed,  the  utility  of  naming  the  grantor 
in  the  premises  or  any  part  of  the  body  of 
the  instrument  appears  in  a  great  measure 
superseded;  for  "know,"  says  Perkins,  § 
36,  *'that  the  name  of  the  grantor  is  not 
put  in  the  deed  to  any  other  intent  but  to 
make  certainty  of  the  grantor."  Bacon, 
Abr.  "Grant"  C.  This  certainty  is  attained 
whenever  a  person  signs,  seals,  acknowl- 
edges, and  delivers  an  instrument  as  his 
deed,  though  no  mention  whatever  be  made 
of  him  in  the  body  of  it;  because  he  can  per- 
form these  acts  for  no  other  possible  pur- 
pose than  to  make  the  deed  his  own.  In  a 
deed  poll,  like  that  under  consideration, 
where  only  the  grantor  speaks  or  signs  or 
covenants,  there  is  still  less  danger  of  mis- 
take and  uncertainty  concerning  the  party 
bounds  then  in  deeds  indented.'  In  agree- 
ment with  the  New  Hampshire  case  are 
Armstrong  v.  Stovall,  26  Miss.  275;  In- 
goldsby  v.  Juan,  12  Cal.  664;  Hrouska  v. 
Janke,'  66  Wis.  252,  28  N.  W.  166.  Text 
writers  now  very  generally  discard  as  un- 
sound the  proposition  that  the  grantor 
should  be  named  as  such  in  the  deed,  and 
approve  those  cases  which  hold  that  the 
conveyance  is  operative  when  signed  by  the 
grantor,  though  his  name  be  omitted  from 
the  body  of  the  instrument.  3  Washb.  Real 
Prop.  2120;  1  Devlin,  Deeds,  §  204.  The 
requisites  of  a  deed  under  the  Code  are  that 
it  must  be  in  writing,  signed  by  the  maker, 
attested  by  at  least  two  witnesses,  and 
delivered  to  the  purchaser  or  someone  for 
him,  and  be  made  on  a  valuable  or  good 
consideration.  No  prescribed  form  is  es- 
sential to  the  validity  of  a  deed,  and  the 
instrument  will  be  deemed  sulTicicnt  if  it 
make  known  the  transaction.  Civil  Code, 
|§  3599,  3002.  We  think  that  the  deed 
under  discussion  measures  up  to  these  stat- 
utory essentials,  and  is  effective  as  a  con- 
vevance  of  the  defendant  and  her  coremain- 
derman,  though  their  names  are  not  men- 
tioned in  the  body  of  the  instrument.  See, 
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in  this  connection,  Ball  v.  Wallace,  32  Ga. 
170." 

See  also  Sloss-Sheffield  Steel  &  I.  Co.  v. 
Lollar,  170  Ala.  239,  64  So.  272. 

It  is  probable  that  if  the  weight  of  au- 
thority depends  upon  the  number  of  deci- 
sions, old  and  new,  my  conclusion  is  op- 
posed to  the  weight  of  authority.  See  Cor- 
dano  V.  Wright,  159  Cal.  610,  116  Pac.  227, 
Ann.  Cas.  1912C,  1044,  and  cases  cited  in 
opinion.  I  conclude  that  the  instrument 
creating  the  option  was  not,  for  that  pur- 
pose, invalid. 

It  is  singular  that  there  should  be  a  dis- 
pute, at  least  a  failure  to  agree,  about  the 
width  of  the  strip  defendants  own.  Record 
evidence  of  title  does  not  appear  to  have 
been  produced  by  either  party.  Complain- 
ants can  gain  no  title  through  a  deed  from 
defendants,  to  land  defendants  do  not  own. 
The  bill  is  framed  according  to  no  theory 
of  an  abatement  of  the  purchase  price  to 
correspond  with  the  quantity  of  land  de- 
fendants own.  The  evidence  upon  the  sub- 
ject, aside  from  the  oral  statements  of  de- 
fendants, or  one  of  them,  is  found  in  the 
lease  and  option,  in  which  defendants  assert 
title  to  40  feet.  If  the  defendants  own  but 
33  feet,  there  ought  not  to  be  two  suits  to 
adjust  differences  which  should  be  settled 
in  one.  However,  as  the  record  stands, 
there  appears  to  be  no  warrant  for  modi- 
fying the  decree. 

It  is  therefore  affirmed,  with  costs  to  ap- 
pellees. 
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STATE  OF  MINNESOTA 

V. 

CHARLES  A.  LESTER. 
(127  Minn.  282,  149  N.  W.  297.) 

Homicide  —  ncfirllgence  of  physician. 

1.  A  medical  man,  or  a  person  assuming 
to  act  as  such,  will  be  held  guilty  of  "culpa- 
ble negligence,"  within  the  meaning  of  Gen. 

Headnotes  by  Philip  E.  Bbown,  J. 

Note.-^UottiicUle:  negligence  of  physi- 

cian. 

The  general  question  of  negligent  homi- 
cide is  discussed  in .  a  note  to  Johnson  v. 
State,  61  L.R.A.  277,  and  the  reader  is  re- 
ferred to  pages  287-290  of  that  note  for 
the  earlier  cases  upon  negligence  of  a  phy- 
sician as  homicide. 

For  civil  liability  of  a  physician  or  sur- 
'  geon  where  foreign  material  is  left  in  an 
incision,  see  notes  in  27  L.R.A. (N.S.)  1174, 
and   46  L.R.A.(N.S.)    611. 

And  cases  involving  the  civil  liability  of 
a  physician  for  injuries  resulting  from  elec- 
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Stat.  1D13,  §  8612,  subdiv.  3,  defining  man- 
slaughter in  the  second  degree  as  homicide 
committed  without  design  to  effect  death, 
"by  any  act,  procurement,  or  culpable  neg- 
ligence" not  constituting  a  higher  crime, 
where  he  has  exhibited  gross  incompetency 
or  inattention,  or  wanton  indifference  to  his 
patient's  safety. 

Indictment   —   homicide   —   negligence 
of  physician. 

2.  An  indictment  under  this  statute  need 
not  allege  knowledge  on  defendant's  part  of 
probability  of  consequences  from  the  acts 
or  omissions  charged;  nor  is  it  necessary 
to  charge  defendant's  duty  in  the  premises, 
nor  set  up  a  specific  standard  of  duty,  nor 
to  allege  "culpable"  or  any  other  degree  of 
neglignece  eo  nomine,  nor  set  out  defend- 
ant's acts  in  any  other  than  general  terms 
and  as  ultimate  facts. 

Evidence  —  Judicial   notice  — -  danger 
from  X-ray. 

3.  The  court  takes  judicial  notice  that 
X-ray  machines  sometimes  inflict  serious 
burns. 

Indictment  —  sufliciency. 

4.  An  indictment  against  a  physician, 
under  the  statute  cited,  for  manslaughter 
in  the  second  degree  committed  in  connec- 
tion with  the  operation  of  an  X-ray  ma- 
chine, sustained  as  against  a  demurrer  on 
the  ground  that  the  facts  charged  were  not 
stated  with  sufficient  certainty  to,  and  did 
not,  constitute  a  public  offense. 

(November  6,  1914.) 

CERTIFICATION  to  the  Supreme  Court 
of  a  question  arising  upon  an  order  by 
the  District  Court  for  Douglas  County  over- 
ruling a  demurrer  to  an  indictment  charg- 
ing manslaughter  in  the  second  degree. 
Order  affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  George  L.  Treat  and  Durment, 
Moore,   &  Oppenheimer,   for   defendant : 

The  mere  fact  that  the  act  complained 
of  resulted  in  death  is  not  sufficient  to 
make  the  defendant  guilty  of  man- 
slaughter; nor  would  the  fact  (if  true) 
that  he  was  negligent  in   committing  the 


aet  from  which  death  resulted,  in  itself » 
be  sufficient  to  make  him  guilty  of  man- 
slaughter. 

Whart.  Homicide,  681;  Fitzgerald  v. 
State,  112  Ala.  34,  20  So.  966;  Thomas  v. 
People,  2  Colo.  App.  513,  31  Pac,  349; 
Caywood  v.  Com.  7  Ky.  L.  Rep.  224;  Com. 
V.  Pierce,  138  Mass.  165,  52  Am.  Rep. 
264,  5  Am.  Crim.  Rep.  .391;  State  v.  Mc- 
Donald, 105  Minn.  251,  117  X.  W.  482; 
State  V.  Mclntyre,  19  Minn.  93,  Gil.  65. 

Evidence  that  the  patient  was  burned 
will  not  justify  the  finding  that  the  defend- 
ant is  guilty  of  this  offense,  or  at  fault  in 
permitting  the  burn  to  occur. 

Frisk  v.  Cannon,  110  Minn.  438,  28 
L.R.A.(N.S.)  262,  126  N.  W.  67;  Coombs 
v.  King,  107  Me.  376,  78  Atl.  468,  Ann. 
Cas.  1912C,  1121,  3  N.  C.  C.  A.  167;  Sweeney 
v.  Erving,  35  App.  D.  C.  57,  43  L.R.A. 
(N.S.)  734,  228  U.  S.  233,  57  L.  ed.  815, 
33  Sup.  Ct.  Rep.  416,  Ann.  Cas.  1914D, 
905. 

ifessrs.  Lyndon  A.  Smith,  Attorney  Gen- 
eral, and  John  C.  Netliaway,  Assistant 
Attorney  General,  for  the  State: 

The  operation  was  not  carried  on  for 
medical  purposes,  but  for  defendant's  per- 
sonal purposes. 

Henslin  v.  Wheaton,  91  Minn.  219,  64 
L.R.A.  126,  103  Am.  St.  Rep.  504,  97  X. 
VV.  882,  1  Ann.  Cas.  19,  15  Am.  Neg.  Rep. 
352. 

An  indictment  should  be  held  sufficient  if 
it  fairly  advises  the  defendant  of  the 
charges  made  against  him. 

State  v.  Staples,  126  Minn.  396,  148  N. 
W.  283. 

Defendant  was  g^iilty  of  gross  and  cul- 
pable negligence. 

Frisk  V.  Cannon,  110  Minn.  438,  28 
L.R.A.(N.S.)   262,  126  N.  W.  67. 

Mr.  Hugh  E.  Leacli  also  for  the  State. 

Philip  E.  Brown,  J.,  delivered  the  opin- 
ion of  the  court: 

Defendant  demurred  to  an  indictment  ac- 
cusing him  of  the  offense  of  manslaughter 


trical  or  X-ray  treatment  will  be  found  in 
notes  in  28  L.R.A.(N.S.)  262,  and  43  L.R.A. 
(N.S.)    734. 

The  effect  of  failure  to  provide  medical 
attendance  to  render  one  guilty  of  man- 
slaughter is  treated  in  notes  in  6  L.R.A. 
(N.S.)   685,  and  45  L.R.A.(N.S.)  559. 

And  for  homicide  in  the  commission  of  or 
attempt  to  commit  abortion,  see  State  v. 
Harris,  49  L.R.A.(N.S.)  580  and  note. 

The  only  case  found  since  the  publication 
of  the  earlier  note  is  Hampton  v.  State, 
50  Fla.  55,  39  So.  421,  in  which  it  is  held 
that  manslaughter  may  be  established  by 
proof  that  the  death  of  a  person  was  caused 
by  the  culpable  negligence  of  a  physician, 
jnder  a  general  statute  providing  that  "the 
L.R.A.1915D. 


killing  of  a  human  being  by  the  act,  pro- 
curement, or  culpable  negligence  of  another, 
in  cases  where  such  killing  shall  not  be 
justifiable  or  excusable  homicide  or  mur* 
der,  according  to  the  provisions  of  this 
article,  shall  be  deemed  manslaughter," 
though  there  is  another  statutory  provision 
that  "if  any  physician,  while  in  a  state  of 
intoxication,  shall  without  a  design  to  ef- 
fect death  administer  any  poison,  drug  or 
medicine,  or  do  any  other  act  to  another 
person  which  shall  produce  death  of  such 
other,  he  shall  be  deemed  guilty  of  man- 
slaughter," the  latter  provision  being  de- 
signed as  an  addition  to  the  former,  rather 
than  to  supersede  it  in  caflea  of  malpractice 
by  physicians.  R.  I*.  S. 
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in  the  second  degree,  on  the  ground  that 
the  acts  or  omissions  charged  were  not 
stated  with  sufficient  certainty  to,  and  did 
not,  constitute  a  public  offense.  The  court 
below  overruled  the  demurrer  and  certified 
the  case  here. 

The  indictment  was  found  under  Gen. 
Sfat.  1013,  §  8612,  subdiv.  3,  declaring  man- 
slaughter to  be  of  tliis  degree  when  com- 
mitted without  any  design  to  efTect  death, 
•*by  any  act,  procurement,  or  culpable  neg- 
ligence" not  constituting  a  higher  crime. 
Omitting  formal  parts,  it  alleged  that  de- 
fendant, "without  authority  of  law,  but 
without  a  design  to  efTect  her  death,  did 
feloniously  use  and  employ  upon  the  body 
of  one  Ruth  Nass  an  electrical  machine  or 
instrument  commonly  known  as  an  X-ray 
machine  (a  more  particular  description  of 
said  instrument  or  machine  being  to  said 
grand  jury  unknown)  for  the  purpose  of 
taking  an  X-ray  picture  of  the  hip  of  the 
said  Ruth  Kass  for  the  sole  use  and  pur- 
pose of  said  Charles  A.  Lester,  with  her 
consent,  extracted  from  her  upon  his  as- 
surance that  the  exposure  of  such  X-ray 
would  do  her  no  harm;  and  she  relying 
upon  his  assurance  as  a  medical  man,  and 
not  otherwise,  said  Charles  A.  Lester  did 
then  and  there  attempt  to  take  such  picture 
by  subjecting  the  body  of  said  Ruth  Nass 
to  the  rays  of  the  said  machine,  and  did 
then  and  there  turn  and  apply  said  X-ray 
upon  the  body  of  the  said  Ruth  Nass  in 
and  over  the  region  of  her  right  hip,  the 
said  machine  being  a  dangerous  instrument, 
except  when  operated  by  a  skilful  manager 
it  was  not  necessarily  dangerous,  which 
danger  the  said  C.  A.  Lester  knew,  or,  in 
the  exercise  of  the  care  required  under  the 
circumstances,  he  should  have  known,  and 
said  Cliarles  A.  Lester  did  then  and  there 
place  the  tube  of  the  said  X-ray  unreason- 
ably close  to  the  body  of  her,  the  said 
Ruth  Nass,  and  disregarding  the  duty  he 
owed  her,  he  did  negligently  and  carelessly 
fail  to  give  her,  during  the  time  of  such 
exposure  to  such  X-ray  as  aforesaid,  such 
proper  and  requisite  attention  as  was  req- 
uisite and  proper  to  prevent  burning  her, 
and  did  operate  such  X-ray  in  an  unskilful 
manner,  and  did  keep  her  body  so  exposed 
for  ah  unreasonable  length  of  time,  thereby 
inflicting  upon  the  body  of  her,  the  said 
Ruth  Nass,  in  the  region  of  the  right  hip, 
as  aforesaid,  a  mortal  burn  and  injury 
known  as  an  X-ray  burn,  from  which  mor- 
tal burn  so  caused  as  aforesaid  she,  the 
said  Ruth  Nass,  died." 

This  court  has  frequently  declared  that 
an  indictment  must  set  out  the  complete 
criminal  offense  charged,  and  every  essen- 
tial element  must  be  alleged  directly  and 
certainly:  the  omission  of  an  allegation 
L.R.AJ915D. 


without  which  a  criminal  offense  would  not 
be  described  being  fatal.  State  v.  Mac- 
Donald,  105  Minn.  251,  117  N.  W.  482. 
And  the  essential,  ultimate  facts  alleged 
must  not  be  consistent  with  innocency. 
State  V.  Erickson,  81  Minn.  134,  83  N.  W. 
512.  Furthermore,  the  indictment  must 
protect  accused  from  a  second  prosecution 
for  the  same  offense.  State  v.  Tracy,  82 
Minn.  317,  84  N.  W.  1015.  It  cannot,  how- 
ever, be  overturned  by  technicalities  which 
do  not  prejudice  the  substantial  rights  of 
defendant.  State  v.  Staples,  126  Minn.  396, 
148  N.  W.  283. 

The  only  question  necessary  to  be  con- 
sidered in  applying  the  foregoing  tests  is 
whether  the  criminality  of  defendant's  acts 
as  constituting  the  crime  of  homicide  by 
"culpable  negligence"  is  sufficiently  alleged. 

Numerous  definitions  of  this  term  may 
be  found,  2  Words  &  Phrases,  1780  j  1 
Words  &  Phrases,  2d  series,  1174.  But 
these  would  be  of  little,  if  any,  value  in 
the  premises,  for  the  term  does  not  ap- 
pear in  the  indictment.  Moreover,  culpable 
negligence — that  is,  criminal  negligence — is 
largely  a  matter  of  degree,  and,  as  has  well 
been  said,  incapable-  of  precise  definition. 
Whether  it  exists  to  such  a  degree  as  to  in- 
volve criminal  liability  is  a  question  that 
must  be  left,  to  a  great  extent,  to  the  com- 
mon sense  of  the  jury.  Hampton  v.  State, 
60  Fla.  55,  64,  39  So.  421;  Stehr  v.  State, 
92  Neb.  755,  45  L.R.A.(N.S.)  659,  139  N. 
W.  676,  Ann.  Cas.  1914A,  573;  22  Am.  & 
Eng.  Enc.  Law  2d  ed.  810.  But  not  every 
careless  or  negligent  act  whereby  death  en- 
sues comes  within  the  statute,  and  some- 
thing more  must  appear  than  the  essentials 
necessary  to  impose  civil  liability  for  dam- 
ages. 21  Cyc.  766.  W^hen  considered  as 
the  basis  of  a  charge  of  manslaughter 
against  a  medical  man,  or  person  assum- 
ing to  act  as  such,  culpable  negligence 
exists  where  he  exhibits  gross  lack  of  com- 
petency or  inattention,  or  wanton  indiffer- 
ence to  the  patient's  safety,  which  may 
arise  from  his  gross  ignorance  of  the 
science,  or  through  gross  negligence  in 
either  its  application  or  lack  of  proper 
skill  in  the  use  of  instruments.  Where, 
however,  he  does  nothing  that  an  ordinar- 
ily skilled  and  careful  practitioner  might 
not  do,  and  death  results  merely  from  an 
error  of  judgment  or  accident,  no  criminal 
liability  attaches.  Hampton  v.  State,  su- 
pra, decided  under  a  statute  like  ours; 
Ferguson's  Case,  1  Lewin,  C.  C.  181;  Reg. 
v.  Ellis,  2  Car.  &  K.  470;  note  in  124  Am. 
St.  Rep.  330;  22  Am.  &  Eng.  Enc.  Law. 
2d  ed.  810;  21  Cyc.  769.  "Gross,"  as  here 
used,  is  intended  to  convey  the  idea  of  reck- 
lessness with  regard  to  the  safe+^  of  others, 
or,  as  expressed  by  Mr.  Justice  Holmes  in 
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Com.  V.  Pierce,  138  Mass.  165,  52  Am.  Rep. 
264,  5  Am.  Crim.  Rep.  391,  "foolhardy  pre- 
sumption." 

The  failure  to  allege  knowledge  on  de- 
fendant's part  that  his  acts  involved  proba- 
bility of  serious  consequences  to  the  de- 
ceased is  not  fatal  to  the  indictment;  the 
defect,  if  any,  in  this  regard,  being  cured 
by  the  presumption  of  contemplation  of 
probable  consequences.  Ibid.  Neither  was 
it  necessary  to  allege  defendant's  duty  to 
deceased  under  the  circumstances,  nor  to 
set  up  a  specific  standard  by  which  his  acta 
might  be  measured;  these  being  matters 
of  law.  If,  then,  the  facts  alleged  suffi- 
ciently show  such  incompetency  or  inat- 
tention or  indifference  to  the  safety  of  de- 
ceased as  has  been  indicated*  as  necessary 
to  give  rise  to  criminal  liability,  the  in- 
dictment must  be  upheld,  though  it  charges 
neither  "culpable"  nor  any  other  degree 
of  negligence  eo  nomine,  nor  defendant's 
acts  in  other  than  general  terms  and  as 
ultimate  facts.  To  state  more  as  to  the 
latter  would  be  to  plead  the  evidence,  which 
is  not  required,  and  "negligence"  prefixed 
by  adjectives  could  not  aid  the  former,  un- 
less the  facts  stated  justified  such  expres- 
sions (State  V.  MacDonaid,  supra),  in 
which  event  they  would  be  surplusage. 

We  must  take  judicial  notice  that  X-ray 
machines  sometimes  infiict  serious  burns, 
and  the  indictment  characterizes  the  in- 
strument used  as  dangerous,  unless  skil- 
fully handled,  and  presumptively  known 
by  defendant  to  be  such,  notwithstanding 
which,  he  placed  it  too  close  to  his  sub- 
ject, and  also  failed  during  an  excessive 
exposure  to  give  her  the  attention  requisite 
to  prevent  injury.  These  allegations  im- 
port criminal  negligence,  and  the  questions 
raised  thereby  are  for  the  jury.  State  v. 
Hardister,  38  Ark.  605,  42  Am.  Rep.  5. 
We  sustain  the  indictment,  though  it  is 
not  a  model  one. 

Order  affirmed. 
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LOWELL  A.  LAMOREAUX  et  al.,  Respts., 

V. 

LOUIS   ANDERSCH  et  al.,   Exrs.,  etc.,  of 
Charles  Andersch,  Deceased,  et  al.,  Appts. 

(128  Minn.  261,  150  N.  W.  908.) 

Mechanics'  Hen  —  for  architect's  plans. 

].  An  architect  who,  under  contract  with 
the  owner  of  land,  furnishes  plans  and  speci- 
fications for  the  construction  of  a  building 
thereon,  is  entitled  to  a  lien  upon  the  build- 
ing and  land  upon  which  it  is  constructed, 

Headnotes  by  BuxN,  J, 
L.R.A.1916D. 


though  he  does  not  supervise  the  construc- 
tion. 

If  the  owner,  after  the  plans  are  fur- 
nished, of  his  own  volition  and  without 
fault  of  the  architect,  abandons  the  con- 
struction of  a  building  on  the  land,  the 
architect  has  a  lien  on  the  land.  An  actual 
'  improvement    is    not    necessary    to    a    lien. 

Same  —  time  for  filing. 

2.  The  contract  between  the  architect  and 
the  owner  was  that  the  former  should  fur- 
nish plans  and  specifications  for  and  super- 
vise the  construction  of  the  building  for  an 
entire  consideration,  based  on  a  percentage 
of  the  total  cost.  The  lien  statement  was 
filed  within  ninety  days  after  the  owner 
repudiated  the  contract.  It  is  held  that 
such  statement  was  filed  in  time,  though 
the  last  work  on  the  plans  and  specifications 
was  done  more  than  ninety  days  prior 
thereto. 

(January  29,   1915.) 

\PPEAL  by  defendants  from  a  judgment 
of  the  District  Court  for  Hennepin 
County  in  plaintiffs'  favor  in  an  action 
brought  to  foreclose  a  mechanics'  lien.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Lancaster,  Simpson,  &  Purdy 
and  James  E.  Dorsey,  for  appellants: 

An  actual  improvement  to  the  premises 
is  necessary  for  a  lien,  and  here  there  was 
no  improvement. 

27  Cyc.  17;  Smith  v.  Barnes,  38  Minn. 
240,  36  N.  W.  346;  Burns  v.  Sewell,  48 
Minn.  425,  51  N.  W.  224;  Howes  v.  Reli- 
ance Wire  Works  Co.  46  Minn.  44,  48  N. 
W.  448;  Hickey  v.  Collom,  47  Minn.  565, 
50  N.  W.  918;  Combination  Steel  &  I.  Co. 
V.  St.  Paul  City  R.  Co.  52  Minn.  203,  53 
N.  W.  1144;  John  Paul  Lumber  Co.  v. 
Hormel,  61  Minn.  303,  63  N.  W.  718;  Ber- 
ger  V.  Turnblad,  98  Minn.  163,  116  Am. 
St.   Rep.   353,    107   N.    W.   543;    Knight   v. 

Note,  —  Right  of  architect  to  mechanics* 

lien. 

This  note  supplements  the  earlier  notes 
to  Stephens  v.  Hicks,  36  L.R.A.(N.S.)  354, 
and  Hughes  v.  Torgerson,  16  L.R.A.  600. 

It  is  held  in  a  recent  Washinsfton  case 
that  an  architect  has  a  lien  on  a  building 
for  furnishing  plans  for  it  and  superintend- 
ing its  construction,  under  a  statute  pro- 
viding that  every  person  performing  labor 
upon  or  furnishing  material  for  a  building 
has  a  lien  upon  the  building  therefor. 
Gould  V.  McCormick,  75  Wash.  61,  47  L.R.A. 
(N.S.)  765,  134  Pac.  676,  Ann.  Cas.  1915 A, 
710.  Alluding  to  the  conflict  of  authority 
on  this  point,  the  court  said  that,  while  the 
decisions  are  by  no  means  harmonious,  the 
great  weight  of  authority  as  well  as  the  bet- 
ter reason  appears  to  support  the  view 
that  the  lien  exists  where  the  language  of 
;he  statute  is  general. 
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Norris,  13  Minn.  473,  Gil.  438;  Gardner  v. 
Leek,  52  Minn.  522,  54  N.  W.  746;  Went- 
worth  V.  Tubbs,  53  Minn.  388,  55  N.  W. 
543;  Waganstein  v,  Jones,  61  Minn.  262, 
63  N.  W.  717;  Rinn  v.  Electric  Power  Co. 
3  App.  Div.  305,  38  N.  Y.  Supp.  345; 
Thompson-Starrett  Co.  v.  Brooklyn  Heights 
Realty  Co.  Ill  App.  Div.  358,  98  N.  Y. 
Supp.  128;  Spannhake  v.  Mountain  Constr. 
Co,  137  N.  Y.  Supp.  900;  Swasey  v.  Gran- 
ite Spring  Water  Co.  158  App.  Div.  549,  143 
X.  Y.  Supp.  838;  Foster  v.  Tierney,  91 
Iowa,  253,  51  Am.  St.  Rep.  343,  69  N.  W. 
59;  Parsons  v.  Brown,  97  Iowa,  699,  66  N. 
W.  880;  Fitzgerald  v.  Walsh,  107  Wis.  92, 
81  Am.  St.  Rep.  824,  82  N.  W\  717;  Howes 
V.  Reliance  Wire  Works  Co.  46  Minn.  44, 
48  N.  W.  448.  * 


No  lien  existed  here  because  the  lien 
statement  was  not  filed  within  ninety  days 
from  the  date  of  furnishing  the  last  item 
of  service. 

Hurlbert  v.  New  Ulm  Basket  Works,  47 
Minn.  81,  49  N.  W.  521;  Voigtmann  v.  Wil- 
mington Trust  Bldg.  Corp.  7  Penn.  (Del.) 
265,   78  Atl.  920. 

Messrs.  Lind,  Ueland,  &  Jerome  for 
respondents. 

Bunu,  J.,  delivered  the  opinion  of  the 
court : 

This  is  an  action  to  foreclose  a  mechanics* 
lien.  There  was  a  trial  before  the  court 
without  a  jury  and  a  decision  for  plaintiffs. 
Defendants  appeal  from  the  judgment  en- 
tered on  the  decision. 


But  the  Washington  court  lays  dowTi  the 
general  proposition  that  where  no  building 
is  erected  the  architect  has  no  lien  for  draw- 
ing plans,  saying  that  the  law  contemplates 
that  the  lien  is  to  attach  to  the  building 
and  upon  only  so  much  of  the  land  as  may 
be  necessd^ry  for  its  use  and  occupation. 
Lipscomb  v.  Exchange  Nat.  Bank,  80  Wash. 
296,  141  Pac.  686.  In  this  case  there  was 
some  excavation,  but  the  workmen  employed 
thereat  ceased  Work  for  nonpayment  of 
wages,  and  the  undertaking  w^as  abandoned. 
It  is  to  be  noted  that  this  decision  is  not 
in  harmonv  with  Lamobeaux  v.  Andebsch, 
unless  the  fact,  given  so  much  weight  in 
the  latter  case,  that  the  abandonment  of 
the  work  was  due  to  the  owner  himself,  is 
to  be  regarded  as  sufficient  completely  to 
distinguish  them.  In  connection  with  the 
point  as  to  abandonment  of  the  work  it  is 
pertinent  to  refer  to  the  note  as  to  the  right 
to  a  mechanics'  lien  for  labor  or  material 
furnished  on  the  order  of  an  architect  be* 
fore  abandonment  of  the  contract  by  the 
contractor,  appended  to  Sternberg  v.  Ft 
Smith  Refrigerator  Works,  20  L.R.A.(N.S.) 
89. 

In  Sanguinett  v.  Colorado  Salt  Co.  — 
Tex.  Civ.  App.  — ,  150  S.  W.  490,  the  court 
held  architects  entitled  to  a  lien  for  both 
plans  and  superintendence,  under  a  statute 
giving  a  lien  to  any  person,  firm,  corpo- 
ration, artisan,  laborer,  or  mechanic  who 
may  labor  or  furnish  material  to  erect  any 
improvement  on  land.  The  court  said  that 
even  if  the  plaintifi*,  a  firm  of  architects, 
was  not  an  artisan,  laborer,  or  mechanic 
within  the  meaning  of  the  statute,  the  act 
included  the  plaintiff  by  the  significant 
phrase,  "any  person  or  firm  .  .  .  who 
may  labor,"  which  showed  a  legislative  in- 
tent to  provide  a  lien  for  any  and  all  per- 
sons  whether  artisans,  laborers,  mechanics, 
or  not,  who  may  labor  "to  erect  any  house 
or  improvement." 

Upon  the  authority  of  earlier  New  York 
cases  cited  in  the  earlier  notes,  it  has  been 
held  in  later  New  York  decisions  that  while 
an  architect  is  not  entitled  to  a  mechanics' 
lien  for  drawing  plans  alone,  yet  when  he 
both  draws  plans  and  superintends  construc- 
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tion  he  is  entitled  to  a  lien  for  the  value  of 
both  plans  and  superintendence.  Spannhake 
V.  Mountain  Constr.  Co.  159  App.  Div.  727, 
144  N.  Y.  Supp.  968,  reversing  137  N.  Y. 
Supp.  900.  Swasey  v.  Granite  Spring  Water 
Co.  158  App.  Div.  549,  143  N.  Y.  Supp.  838, 
indorsed  this  doctrine,  but  denied  judgment 
in  favor  of  the  lienor  upon  the  ground  that 
evidence  was  insufficient  to  show  the  rela- 
tion between  plans  and  specifications,  on 
the  one  hand,  and  superintendence,  on  the 
other,  or  to  establish  that  the  plans  were 
used. 

In  Thompson-Starrett  Co.  v.  Brooklyn 
Heights  Realty  Co.  Ill  App.  Div.  358,  98 
N.  Y.  Supp.  128,  indorsing  the  doctrine 
referred  to  in  the  preceding  paragraph, 
the  court  further  held  that  visiting  the 
premises  and  inspecting  the  ground  and  the 
party  wall  to  make  possible  the  preparation 
of  the  plans  was  not  such  an  active  par- 
ticipation in  the  manual  function  of  con- 
structing the  building  as  would  entitle  the 
plaintiff  to  a  lien  therefor,  and  carry  with 
it  the  claim  for  preparing  plans  and  speci- 
fications. 

Attention  is  also  directed  to  Federal 
Trust  Co.  v.  Guigues,  76  N.  J.  Eq.  495,  74 
Atl.  652,  in  which  the  question  was  whether 
during  a  delay  in  the  work  the  architect 
did  anything  within  the  scope  of  his  duties 
which  was  sufficient  to  keep  his  lien  alive; 
and  in  which  it  was  held  that  his  visit  to 
the  premises  when  no  work  was  being  done, 
and  none  had  been  done  for  three  months, 
was  insufficient;  but  that  another  visit  when 
things  were  practically  at  a  standstill,  to 
see  that  things  were  safe,  to  take  care  of 
the  place,  to  see  if  anyone  was  working, 
and  to  serve  notice  on  the  contractors  to 
finish  their  work,  was  sufficient  to  give 
vitality  to  the  lien,  as  they  were  a  part  of 
the  architect's  duties. 

Some  benefit  in  this  connection  may  be 
derived  from  a  reference  to  the  not*  ap- 
pended to  Munroe  v.  Clark,  30  L.R.A.(N.S.) 
82,  on  the  right  to  a  lien  for  labor  in  pre- 
paring materials  in  manufactured  form, 
under  a  statute  giving  a  lien  for  work  or 
labor  performed  on  the  building  or  structure. 
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The  facts  arc  as  follows:  Plaintiffs  are 
architects.  In  September,  1912,  defendants 
Louis  and  Julius  Andersch  and  Charles  An- 
dersch,  since  deceased,  entered  into  a  con- 
tract with  plaintiffs  by  the  terms  of  which 
plaintiffs  agreed  to  make  plans,  with  de- 
tails and  specifications,  for  a  building  to 
be  erected  on  two  lots  in  Minneapolis  owned 
by  defendants,  and  to  superintend  the 
construction  of  the  building.  Plaintiffs 
were  to  receive  as  compensation  for  their 
services  a  sura  equal  to  4  per  cent  of  the 
cost  of  the  building.  The  plans  and  speci- 
fications were  prepared,  submitted  to  con- 
tractors for  bids,  and  delivered,  with  the 
bids  received,  to  defendants  in  November, 

1912.  Prior  to  this  time  defendants  had 
a  survey  of  the  land  made  and  furnished  to 
plaintiffs  for  their  use  in  preparing  the 
plans,  and  tore  down  an  old  barn  that  was 
standing  on  the  lots.  The  plans  and  speci- 
fications were  retained  by  defendants  with- 
out objection,  but  they  did  not  accept  or 
reject  the  bids,  or  take  any  action  in  the 
matter  until  May  27,  1913,  when  they  re- 
pudiated the  contract  with  plaintiffs,  and 
abandoned  the  project  of  constructing  a 
building  on  the  lots.  Prior  to  this  time 
nothing  was  done  either  towards  the  con- 
struction of  the  building,  or  to  discharge 
plaintiffs  as  architects,  or  release  them 
from  their  obligation  to  perform  their 
contract. 

After  the  bids  were  received  plaintiffs 
prepared  details.  The  last  work  on  these 
was    done   March   27,    1913.     On   May   23, 

1913,  one  of  the  plaintiffs  devoted  some 
time  to  an  examination  of  the  details, 
which  had  been  drawn  by  an  employee,  to 
ascertain  whether  they  had  been  properly 
prepared.  The  lien  statement  was  filed 
August  18,  1913. 

The  questions  argued  by  counsel  are 
these:  (1)  Are  plaintiffs  entitled  to  a  lien 
notwithstanding  there  was  no  improvement 
on  the  land?  (2)  Was  the  lien  statement 
filed  in  time?  (3)  In  case  it  be  held  there 
is  no  lien,  was  it  error  to  refuse  defendants' 
demand  for  a  jury  trial  on  the  issue  -  of 
their  liability  for  breach  of  contract? 

1.  The  first  question  is  one  of  doubt  and 
difficulty,  and  the  conclusion  reached  is  not 
the  unanimous  opinion  of  the  court.  It 
appears  conclusively,  we  think,  that  there 
was  no  improvement  on  the  land.  Tlie 
removal  of  the  old  barn  by  defendants  and 
the  making  of  the  survey  cannot  be  con- 
sidered as  an  improvement.  This  was  done 
entirely  independently  of  the  contract  with 
plaintiffs,  and  clearly  plaintiffs  contributed 
nothing  to  this  work.  Architects  are  en- 
titled to  liens  for  services  in  preparing 
plana  and  superintending  construction 
where  there  is  an  actual  improvement  to 
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which  their  work  contributes.  Knight  v. 
Norris,  13  Minn.  473,  Gil.  438;  Gardner  v. 
Leek,  52  Minn.  522,  54  N.  W.  746;  Went- 
worth  V.  Tubbs,  63  Minn.  388,  55  N.  W. 
543;  Waganstein  v.  Jones,  61  Minn.  262, 
63  N.  W.  717.  In  each  of  the  cases  cited, 
there  was  an  actual  improvement,  and 
in  each  the  architect  not  only  made  the 
plans,  but  supervised  the  construction.  It 
has  been  held  that  an  architect's  services  in 
preparing  plans  only  are  not  lienable,  but 
we  confess  our  inability  to  see  why  plans 
and  specifications  do  not  as  much  contrib- 
ute to  the  construction  of  a  building  as 
does  the  supervision  by  the  architect,  and 
well-considered  cases  so  hold.  Henry  &  C. 
Co.  V.  Halter,  58  Neb.  685,  .79  N.  W.  616; 
Parsons  v.  Brown,  97  Iowa,  699,  66  N.  W. 
880;  Fitzgerald  v.  Walsh,  107  Wis.  92,  81 
Am.  St.  Rep.  824,  82  N.  W.  717;  Freeman 
V.  Rinaker,  185  111.  172,  66  N,  E.  1055; 
Ehlers  v.  Wannack  Bros.  118  Cal.  310,  ,50 
Pac.  433;  Field  v.  Consolidated  Mineral 
Water  Co.  25  R.  I.  319,  105  Am.  St.  Rep. 
895,  55  Atl.  757.  We  think  plaintiffs  would 
have  been  entitled  to  a  lien  if  their  plans 
had  been  used  in  the  construction  of  a 
building  on  the  premises. 

Is  this  right  to  a  lien  lost  when  the  own- 
er, through  no  fault  of  the  architect,  does 
not  use  the  plans  or  make  the  contemplated 
improvement?  Liberal  construction  of  the 
lien  statute  is  the  settled  policy  in  this 
state.  But  the  right  to  a  lien  in  any  case 
is  still  wholly  dependent  upon  the  language 
of  the  statute.  There  is  no  lien  except 
where  the  statute  gives  one.  The  answer 
to  the  question,  therefore,  depends  upon  the 
words  of  the  statute,  liberally  construed  to 
further  the  object  of  its  enactment. 

Gen.  Stat.  1913,  §  7020,  the  first  section 
in  the  chapter  relating  to  liens  for  labor 
and  material,  and  the  one  giving  the  lien, 
provides  in  substance  that  "whoever  con- 
tributes to  the  improvement  of  real  estate 
by  performing  labor,  or  furnishing  skill  for 
the  erection  of  a  building  thereon,  shall 
have  a  lien  upon  such  improvement,  and 
upon  the  land  on  which  it  is  situated,  for 
the  price  or  value  of  such  contribution." 

By  §  7021,  a  lien  extends  to  the  interest 
of  the  owner  in  "the  promises  improved." 
By  §  7022,  a  person  contributing  labor, 
skill,  materials,  or  machinery  for  the  con- 
struction or  alteration  or  repair  of  rail- 
way lines,  etc.,  is  given  a  lien  upon  "the 
line  so  improved."  Section  7023,  providing 
when  a  lien  shall  attach,  says  that  as 
against  the  owner,  it  shall  take  effect  "from 
the  time  the  first  item  of  material  or  labor 
is  furnished  upon  the  premises  for  the  be- 
ginning of  the  improvement,"  that  as 
against  a  bona  fide  purchaser,  mortgagee, 
*  or  encumbrancer,  no  lien  shall  attach  "prior 
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to  the  actual  and  visible  beginning  of  the 
improvement  on  the  ground,"  except  when 
a  contractor  files  in  the  proper  office  a  brief 
statement  of  the  nature  of  his  contract, 
such  statement  is  notice  of  his  lien  for  the 
contract  price  or  value  "of  all  contributions 
to  such  improvement  thereafter  made  by 
him."  Section  7024  speaks  of  liens  attach- 
ing "by  reason  of  such  improvements," 
of  "liens  for  improvements,"  and  provides 
for  a  notice  to  be  served  by  an  owner  upon 
persons  doing  work  or  "otherwise  contrib- 
uting to  such  improvement,"  when  improve- 
ments are  made  upon  his  land  without  his 
authority.  Section  7020  requires  the  lien 
statement  to  be  filed  in  the  county  "in 
"which  the  improved  premises  are  situated," 
and  provides  that  it  shall  set  forth,  among 
other  things,  "for  what  improvement"  the 
labor,  etc.,  was  done  or  supplied.  Section 
7027  provides  that  a  lienholder  who  has 
contributed  to  the  erection,  etc.,  of  two  or 
more  buildings  or  improvements  situated 
upon  one  lot  or  upon  adjoining  lots,  under 
one  contract  with  the  owner,  may  file  one 
statement  for  his  entire  claim,  embracing 
the  entire  area  "so  improved,"  or  may 
apportion  his  demand  between  the  several 
"improvements,"  and  assert  a  lien  for  a 
proportionate  part  upon  each,  and  upon  the 
^ound  appurtenant  to  each.  Section  7028 
requires  an  action  to  enforce  the  lien  to  be 
brought  in  the  county  in  which  the  "im- 
proved premises"  are  situated.  By  §  7029, 
the  summons  is  required  to  contain  a  brief 
description  "of  the  improvement  out  of 
"which  the  lien  arose." 

It  must  be  conceded  that  the  lien  statute, 
if  construed  literally,  does  not  expressly 
give  a  lien  when  no  improvement  is  begun 
on  the  ground.  Can  we,  by  liberality  of 
construction,  nevertheless  say  that  a  lien 
may  attach  under  such  circumstances?  To 
answer  this  question  correctly,  a  review  of 
our  past  decisions  is  necessary.  We  have 
no  case  where  a  lien  has  been  granted  when 
there  was  no  tangible  improvement  on  the 
ground.  In  Smith  v.  Barnes,  38  Minn.  240, 
36  X.  W.  346,  the  lien  claimant  supplied 
material  for  a  building  to  be  erected  on  lot 
6.  This  material  was  diverted  to  lot  6, 
and  no  building  was  constructed  on  lot  5. 
It  was  held  that,  as  against  a  mortgagee,  a 
lien  could  not  be  enforced  against  lot  5. 
The  court  said  that  the  statute  "seoms  to 
contemplate  that  there  must  be  or  have 
been  a  building  situated  upon  the  land 
against  which  the  decree  is  demanded."  In 
Burns  v.  Sewell,  48  Minn.  425,  51  N.  W. 
224,  lumber  was  furnished  on  the  fjround, 
but  not  used  in  the  building.  A  lien  was 
allowed,  and  the  case  distinguished  from 
Smith  v.  Barnes,  in  that  there  was  no 
building  in  that  case.  There  are  a  number 
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of  cases  in  this  state  where  liens  have  been 
allowed  for  material  furnished  for  but  not 
used  in  the  construction,  but  in  each  case 
there  was  an  actual  improvement.  Howes 
V.  Reliance  Wireworks  Co.  46  Minn.  44,  48 
N.  VV.  448;  Hickey  v.  CoUom,  47  Minn.  565, 
50  N.  W.  918;  Burns  v.  "Sewell,  supra; 
Combination  Steel  &  I.  Co.  v.  St.  Paul  City 
R.  Co.  52  Minn.  203,  53  N.  W.  1144;  John 
Paul  Lumber  Co.  v.  Hormcl,  61  Minn.  303, 
63  N.  W.  718 ;  Bcrger  v.  Turnblad,  98  Minn. 
163,  116  Am.  St.  Rep.  353,  107  N.  W.  643; 
Thompson-McDonald  Lumber  Co.  v.  Mora- 
wetz,  —  Minn.  — ,  149  N.  W.  300.  In  the 
last  case,  it  was  decided  that  an  actual  de- 
livery upon  the  premises  of  material  sold 
to  a  contractor  for  use  in  the  construction 
of  a  building  was  not  necessary  to  a  right 
to  a  lien,  but  that  a  good-faith  delivery  of 
the  material  to  the  contractor  is  sufiicient. 
This  is  an  exception  to  the  general  rule 
that,  to  entitle  a  mechanic  or  materialman 
to  a  lien  for  work  performed  or  materials 
furnished  at  the  request  of  the  contractor, 
the  work  must  be  done  or  the  material  de- 
livered on  the  premises  upon  which  the 
building  is.  being  erected,  as  are  the  cases 
of  Howes  v.  Reliance  Wireworks  Co.  and 
Berger  v.  Turnblad,  in  which  the  material 
required  was  specially  prepared  for  the 
building  at  the  shop  of  the  contractor  with 
the  consent  of  the  owner,  but  was  not  in 
fact  delivered  on  the  premises,  the  delivery 
being  prevented  by  the  owner.  Logically 
it  is  perhaps  a  stretch  to  say  that  one 
"contributes  to  the  improvement  of  real 
estate"  whose  labor  or  material  does  not 
go  into  the  improvement  or  enhance  the 
value  of  the  real  estate.  It  should  also  be 
noted  that  the  lien  statute  read,  "Whoever 
performs  labor  or  furnishes  skill  or  mate- 
rial for  the  erection"  of  a  building,  instead 
of  as  it  does  now,  at  the  time  the  cases 
above  cited,  except  the  Thompson-McDonald 
Case,  were  decided.  But  the  last  case  is 
ample  authority  for  holding  that  the  change 
in  the  language  of  the  statute  does  not 
change  the  settled  rule  in  this  state  that 
actual  use  in  the  building  or  actual  deliv- 
ery to  the  premises  is  not  essential  to  a 
lien.  If,  in  the  case  at  bar,  the  building 
had  been  actually  constriicted  or  its  con- 
struction begun,  on  the  plans  furnished 
therefor  by  plaintiffs,  their  right  to  lien 
would  be  clear.  The  owner  could  not  defeat 
the  lien  by  abandoning  the  project  after  the 
improvement  was  actually  begun  on  the 
ground,  nor  would  the  destruction  by  fire 
of  a  partially  completed  building  destroy 
the   lien. 

Nothing  can  be  added  to  what  has  been 
said  in  our  past  decisions  of  our  policy  as 
to  the  construction  of  lien  laws.  Emery  v. 
Hertig,  60  Minn.  57,  61  N.  W.  830;  John- 
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son  V.  Starret,  127  Minn.  138,  L.R.A. 
1915B,  708,  149  N.  W.  6.  While  it  is  per- 
haps difficult  to  see  how  the  value  of  prop- 
erty is  enhanced  in  any  case  by  labor  or 
material  that  does  not  go  into  the  improve- 
ment, or  how  such  labor  or  material  "con- 
tributes to  the  improvement,"  our  liberal 
policy  has  led  to  this  result  where  there  is 
an  actual  improvement.  Is  it  an  unwar- 
ranted extension  of  this  doctrine  to  include 
cases  where  no  improvement  is  made,  when 
that  is  no  fault  of  the  laborer  or  material- 
man?  There  is  little  light  on  this  question 
in  the  reported  cases.  The  case  of  Smith  v. 
Barnes,  38  Minn.  240,  3G  N.  W.  346,  would 
be  authority  for  the  position  that  there 
must  be  an  improvement  on  the  land,  except 
that  the  lien  in  that  case  was  sought  to  be 
enforced  against  a  mortgagee,  while  here 
the  defendants  were  the  contractors.  The 
case  of  Foster  v.  Tierney,  91  Iowa,  253. 
51  Am.  St.  Rep.  343,  59  N.  W.  56,  is  valu- 
able for  the  reasoning  of  the  opinion,  but 
the  Iowa  statute  reads  somewhat  differently 
from  ours,  and  Iowa  is  classed  as  a  strict 
construction  state.  The  case  does  hold, 
however,  that  architects  are  not  entitled 
to  a  lien  for  plans  and  specifications  where 
no  improvement  is  made.  In  Freeman  v. 
Rinaker,  185  111.  172,  56  N.  E.  1055,  the 
court  said  that  an  architect  was  entitled 
to  a  lien  for  preparing  plans  and  specifica- 
tions for  a  building  which  was  not  erected, 
but  the  case  was  decided  against  plaintiff 
on  another  point.  The  Illinois  statute  spe- 
cifically gives  a  lien  to  one  who  performs 
services  as  an  architect  for  the  purpose  of 
building  a  house,  etc.  These  cases  are  the 
only  ones  cited  that  bear  at  all  directly  on 
the  precise  point  involved  here.  We  place 
our  decision  on  the  language  of  the  lien 
statute  of  this  state,  as  it  has  been  con- 
strued in  the  cases  referred  to,  and  hold 
that  there  may  be  a  lien  without  an  actual 
"improvement,"  and  that  we  can  fairly  say 
that  plaintiffs  "constructively"  contributed 
to  an  improvement  of  defendants'  land  in 
this  case.  We  must  not  overlook  the  fact, 
as  found  by  the  trial  court,  that  defend- 
ants prevented  the  improvement,  thus  of 
their  own  volition  and  through  their  breach 
of  contract  preventing  the  work  of  plaintiffs 
from  actual  contributing  to  the  construc- 
tion of  an  actual  improvement  on  the  land. 
We  do  not  mean  that  the  breach  of  con- 
tract created  the  lien.  Of  course  it  could 
not,  but  it  is  rather  hard  on  those  who  have 
performed  labor  or  furnished  material  in 
reliance  upon  the  lien  statute,  if  the  owner 
can  defeat  their  liens  by  refusing  to  go  on 
with  the  building.  It  is  true  that  the  stat- 
ute, in  the  various  sections  above  noted, 
speaks  of  an  "improvement"  as  an  accom- 
plished fact,  and  in  every  case  that  has 
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heretofore  come  before  this  couurt  there 
has  been  some  actual  improvement  wholly 
or  partly  constructed  or  the  construction 
begun.  This  would  naturally  be  so  in  al- 
most every  case  where  liens  are  asserted. 
Clearly  the  right  to  a  lien  exists  when  an 
improvement  has  actually  been  begun,  be 
the  start  no  more  than  the  beginning  of  an 
excavation.  If  the  owner  of  land  contracts 
for  cut  stone  or  woodwork  for  a  building 
thereon,  and  the  material  is  prepared  in  the 
shops  of  the  contractors  and  delivered  to 
the  premises,  should  we  say  that  the  owner 
may  defeat  the  right  to  liens  by  then 
abandoning  the  construction  of  the  proposed 
building?  Tliough  the  question  is  not  free 
from  doubt,  we  have  reached  the  conclusion 
that  the  owner  cannot,  in  this  wav,  destroy 
the  right  to  a  lien.  This  conclusion  i» 
strengthened  by  the  language  of  §  7023  of 
the  lien  statute,  providing  that  "all  such 
liens,  as  against  the  owner  of  the  land  shall 
attach  and  take  effect  from  the  time  the 
first  item  of  material  or  labor  is  furnished 
upon  the  premises  for  the  beginning  of  the 
improvement." 

The  balance  of  the  section,  providing 
that,  as  against  bona  fide  purchasers  and 
mortgagees  without  notice,  no  lien  sliall 
attach  "prior  to  the  actual  and  visible  be- 
ginning of  the  improvement  on  tlie  ground,'* 
seems  to  further  justify  the  idea  that,  as 
against  the  owner,  an  actual  beginning  of 
the  improvement  upon  the  ground  is  not 
necessary,  providing  the  first  item  of  labor 
or  material  is  furnished  upon  the  pn^mises, 
or  specially  prepared  for  the  building  in 
the  shop  of  the  laborer  or  materialman^ 
or,  as  in  this  case,  in  the  office  of  the  archi- 
tect. We,  therefore,  hold  tliat  plaintiffs 
had  a  right  of  lien  on  the  land  of  de- 
fendants. 

2.  W'as  the  lien  statement  filed  in  time? 
In  deciding  this  question  we  will  assume 
that  the  last  work  on  the  plans,  specifica- 
tions, and  details  was  done  March  27,  1913. 
If  the  ninety  days  run  from  this  date  the 
lien  statement  was  clearlv  filed  too  late. 
But  plaintiffs  had  no  right  to  file  a  lien  at 
that  time,  as  they  had  not  complete<l  their 
contract,  which  called  for  supervision  of 
the  construction,  as  well  as  for  plans  and 
specifications.  It  was  an  entire  contract, 
and  had  the  building  been  constructed, 
plaintiffs  could  not  have  recovered  their 
compensation  or  filed  a  lien  therefor  until 
the  construction  was  completed,  as  their 
contract  would  not  be  fully  performed  until 
that  time.  Bentley  v.  Adams,  92  W'is.  386, 
66  N.  W.  505;  Richardson  v.  Central  Lum- 
ber Co.  112  111.  App.  160,  following  Free- 
man V.  Rinaker,  185  111.  172,  56  N.  E.  1055. 
There  can  be  no  doubt  that  this  is  correct, 
and  it  is  claimed  therefore,  that  the  date 
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of  defendants'  repudiation  of  the  contract, 
May  27th,  is  the  date  from  which  the  stat- 
utory ninety  days  begins  to  run.  But  our 
statute  is  plain  and  explicit: 

"The  lien  shall  cease  at  the  end  of  ninety 
days  after  doing  the  last  of  such  work,  or 
furnishing  the  last  item  of  such  skill,  mate- 
rial, or  machinery,  unless  within  such 
period  a  statement,"  etc.,  shall  be  filed. 
Gen.  Stat.  1913,  §  7026. 

The  time  for  filing  the  statement  does  not 
run  from  the  completion  of  the  building, 
as  it  does  in  many  states,  but  from  the 
doing  of  the  last  work  or  furnishing  the 
last  item  of  skill  or  material  by  the  lien 
claimant.  Under  statutes  which  do  not 
permit  a  lien  to  be  filed  until  the  building 
is  completed,  and  which  give  a  stated  time 
thereafter  in  which  it  may  be  filed,  it  is 
manifestly  logical  to  hold,  as  the  authori- 
ties uniformly  do,  that  the  date  of  aban- 
donment  of  the  work  is  deemed  the  date 
w^hen  it  is  completed.  27  Cyc.  139,  and 
eases  cited.  Otherwise  lien  claimants  would 
be  out  entirely.  But  under  statutes  like 
ours,  one  who  does  work  or  furnishes  skill 
or  material  may  file  a  lien  when  his  work 
is  done  or  contract  performed;  he  need  not 
wait  until  the  building  is  completed,  un- 
less his  contract  is  not  performed  until 
then.  And  in  such  cases,  when  the  work  is 
abandoned  or  suspended  without  the  fault 
of  the  lien  claimant,  he  may  immediately 
ftle  a  lien  for  the  work  already  done  or  the 
skill  or  material  already  furnished,  though 
he  has  not  fully  performed  his  contract. 
Knight  V.  Norris,  13  Minn.  473,  Gil.  438. 
The  present  case  clearly  falls  within  this 
rule,  and  the  only  matter  of  doubt  is: 
Within  what  time  after  the  abandonment 
of  the  project  by  defendants  could  plaintiffs 
file  their  statement?  Though  in  this  par- 
ticular  case  the  ninety  days  from  the  date 
of  furnishing  the  details  had  not  expired 
when  defendants  repudiated  the  contract, 
there  being  some'  thirty  days  still  to  run, 
there  might  well  be  cases  where  the  nine- 
ty days  had  already  expired  when  the  con- 
tract was  repudiated  or  work  of  construc- 
tion abandoned.  The  manifest  injustice  in 
such  cases  of  holding  the  right  to  a  lien 
lost  is  apparent.  Clearly  plaintiffs  had 
some  length  of  time  after  May  27th  in 
which  to  prepare  and  file  their  lien  state- 
ment. We  cannot  say  that  it  must  have 
been  done  within  the  thirty  days  remaining, 
for  such  a  rule  would  be,  in  many  cases,  an 
impossible  one  to  apply.  We  must  either 
say  that  they  had  a  reasonable  time  there- 
after in  which  to  file  their  lien,  or  say 
that  they  had  the  full  ninety  days  there- 
after. A  majority  of  the  court  favors  the 
latter  view.  'The  case  of  Voightmann  v. 
Wilmington  Trust  Bldg.  Corp.  7  Penn. 
L.R.A.1915D. 


(Del.)  265,  78  Atl.  920,  is  opposed  to  this 
conclusion,  and  the  authorities  in  support 
of  it  are  not  entirely  satisfactory,  but  a 
I  definite  rule  is  better  than  one  which  leaves 
the  question  of  what  is  a  "reasonable  time" 
to  be  litigated  in  each  case. 

Deciding  as  we  do  that  plaintiffs  had  a 
lien  and  that  the  statement  was  filed  in 
time,  it  is  plainly  unnecessary  to  determine 
the  other  question  argued. 

Judgment  afiirmed. 
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CITY  OF  ROCHESTER,  Respt., 

V. 

EDWARD  C.  GUTBERLETT,  Appt. 

(211  N.  Y.  309,  105  N.  E.  548.) 

Municipal  corporation  ^  ordinance  ^ 
garbage  collection  —  reasonableness. 

1.  An  ordinance  limiting  the  collection  of 
garbage  in  the  city  to  one  licensed  collector 
is  not  void  for  unreasonableness. 

Constitutional  law  —  limiting  garbage 
collection. 

2.  No  constitutional  property  rights  of 
one  desiring  to  procure  garbage  for  stock 
are  infringed  by  limiting  the  right  to  col- 
lect it  in  a  particular  city  to  one  licensed 
collector. 

Same  —  exclusive  prlTileges. 

3.  An  ordinance  limiting  the  collection 
of  garbage  in  a  particular  city  to  one 
licensed  collector  is  not  unconstitutional 
as  granting  exclusive  privileges. 

Jury  —  suit  to  enjoin  violation  of  ordi- 
nance. 

4.  There  is  no  right  to  a  jury  trial  in  a 
proceeding  to  enjoin  the  violation  of  a  mu- 
nicipal ordinance. 

(May  12,  1914.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Appellate  Division  of  the  Su- 
preme Court,  Fourth  Department,  affirming 
a  judgment  of  a  Special  Term  for  Monroe 
County  in  plaintiff's  favor  in  an  action 
brought  to  enjoin   defendant   from   collect- 

Note.  —  Power  of  municipal  corporation 
to  grant  excluMve  right  or  create 
monopoly  for  removal  of  suhatancea 
inimical  to  health. 

This  note  is  supplementary  to  the  note  to 
Landberg  v.  Chicago,  21  L.R.A.(K.S.)  830; 
and  for  the  earlier  cases  as  to  monoply  in 
a  contract  for  the  removal  of  garbage,  see 
also  note  to  Smiley  v.  MacDonald,  27  L.R.A. 
540. 

Generally,  as  to  ordinances  with  respect 
to  the  disposal  of  dead  animals,  including 
the  right  of  a  municipality  to  grant  the 
exclusive    privilege    of    removing   carcasses 
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ing  garbage  without  a  license  in  violation 
of  an  ordinance  of  the  city.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.   Wile   &    Oviatt,   for   appellant: 

The  ordinance,  if  held  to  apply  to  the 
acts  of  the  defendant,  would  be  unreason- 
able and  void  as  to  such  acts,  even  though 
it  might  be  good  as  to  other  situations. 

Ford  V.  Standard  Oil  Co.  32  App.  Div. 
596,  53  N.  Y.  Supp.  48 ;  Re  Jacobs,  98  N.  Y. 
98,  50  Am.  Rep.  636;  Underwood  v.  Green, 
42  N.  Y.  140;  New  York  Sanitary  Utiliza- 
tion Co.  v.  Health  Dept.  61  App.  Div.  106, 
70  N.  Y.  Supp.  510;  Landberg  v.  Chicago, 
237  111.  112,  21  L.R.A.(N.S.)  830,  127  Am. 
St.  Rep.  319,  86  N.  E.  638;  Gregory  v. 
New  York,  40  N.  Y.  273;  Knauer  v.  Louis- 
ville, 20  Ky.  L.  Rep.  193,  41  L.R.A.  219, 
45  S.  VV.  510,  48  S.  W.  701 ;  Meyer  v.  Jones, 
20  Ky.  L.  Rep.  1632,  49  S.  W.  809;  Her  v. 
Ross,  64  Neb.  710,  57  L.R.A.  895,  97  Am. 
St.  Rep.  676,  90  N.  W.  869 ;  State  v.  Morris, 
47  La.  Ann.  1663,  18  So.  711;  Schwartz 
Bros.  Co.  v.  Board  of  Health,  83  N.  J.  L. 
81,  83  Atl.  762;  River  Rendering  Co.  v. 
Behr,  77  Mo.  91,  46  Am.  Rep.  6;  State 
V,  Payssan,  47  La.  Ann.  1029,  49  Am.  St. 
Rep.  390,  17  So.  481. 

The  city  of  Rochester  possesses  no  char- 
ter power  to  prohibit  defendant's  acts,  and 
to   grant   to   any   contractor   the   exclusive 


right  to  enter  upon  his  premises  and  take 
from  him  the  materials  in  question. 

20  Am.  &  Eng.  Enc.  Law,  1140;  People 
ex  rel.  Dunn  v.  Ham,  32  Misc.  517,  66  N.  Y. 
Supp.  264;  Independence  v.  Cleveland,  167 
Mo.  384,  67  S.  W.  216;  State  v.  Butler, 
178  Mo.  272,  77  S.  W.  560;  State  ex  rel. 
Case  v.  Wilson,  151  Mo.  App.  723,  132  S. 
W.  625;  Sargent  v.  Clark,  83  Vt.  523,  77 
Atl.  337;  Chicago  v.  M.  &  M.  Hotel  Co. 
248  111.  264,  93  N.  E.  753:  Iowa  City  v. 
Glassman,  155  Iowa,  671,  40  L.R.A.(N.S.) 
852,  136  N.  W.  899;  St.  Louis  v.  Dreisoern- 
er,  243  Mo.  217,  41  L.R.A. (N.S.)  177,  147 
S.  W.  999;  Peace  v.  McAdoo,  110  App.  Div. 
13,  96  N.  Y.  Supp.  1039;  Buffalo  Fertilizer 
Co.  V.  Cheektowaga,  61  Misc.  404,  113  N.  Y. 
Supp.  901;  State  v.  Mott,  61  Md.  297,  48 
Am.  Rep.  105;  Chicago  v,  Ferris  Wheel  Co. 
60  111.  App.  384;  Carrollton  v.  Bazzette, 
159  111.  284,  31  L.R.A.  522,  42  N.  E.  837; 
Ex  parte  Patterson,  42  Tex.  Crim.  Rep.  256, 
51  L.R.A.  654,  58  S.  W.  1011;  Wiggins  v. 
Chicago,  68  111.  372;  Chicago  v.  Hardy,  66 
III.  App.  524;  Morton  v.  Macon,  111  Ga. 
162,  50  L.R.A.  485,  36  S.  E.  627;  Re  Mc- 
Monies,  75  Neb.  443,  702,  106  N.  W.  454, 
456. 

The  ordinance  is  unconstitutional  because 
it  is  in  conflict  with  the  Constitution  of  the 
state  of  New  York,  prohibiting  the  grant- 


thereof,  see  notes  to  Fulton  v.  Norteman,  9 
L.R.A.(N.S.)  1197,  and  Whelan  v.  Daniels, 
48  L.R.A.(N.S.)  979. 

All  the  recent  cases  in  point,  including 
Rochester  v.  Gutbeelett,  affirming  151 
App.  Div.  900,  135  N.  Y.  Supp.  1104,  which 
affirmed  without  opinion  73  Misc.  607,  133 
N.  Y.  Supp.  541,  are  in  accord  witii  the 
earlier  weight  of  authority,  to  the  effect  that 
a  city,  in  the  exercise  of  its  police  power, 
may  regulate  the  collection  and  disposal  of 
garbage  and  other  substances  inimical  to 
health,  and  in  so  doing  may,  by  ordinance  or 
contract,  grant  an  exclusive  right  or  create 
a  monopoly  for  the  removal  of  such  sub- 
stances. As  stated  in  Smith  v.  Spokane,  55 
Wash.  219,  104  Pac.  249,  19  Ann.  Cas.  1220: 
"Ordinances  conferring  the  exclusive  right 
to  collect  garbage  and  refuse  substances  up- 
on some  department  of  the  city  government, 
or  upon  a  contractor  with  the  city,  have 
almost  universally  been  sustained." 

So,  in  this  case,  it  was  held  that  a  city 
having  authority,  under  its  charter  and  the 
general  laws  of  the  state,  to  define  and  abate 
nuisances,  regulate  and  prohibit  the  carry- 
ing on  of  occupations  which  were  of  such 
a  nature  as  to  affect  the  public  health,  and 
make  all  needful  rules  and  regulations  for 
the  health,  comfort,  and  well-being  of  the 
city  and  its  inhabitants,  had  power  to  pass 
ordinances  creating  a  crematory  department 
in  the  city  government,  and  providing  that 
such  department  should  collect  and  dispose 
of  all  manure,  garbage,  offal,  refuse,  rub- 
bage,  dead  animals,  or  any  vegetable  or 
L.R.A.1915D. 


animal  matter  detrimental  to  health,  and 
making  it  "unlawful  for  any  person,  firm 
or  corporation,  or  any  agent  or  employee 
thereof,  other  than  the  authorized  officers, 
agents,  and  employees  of  the  crematory  de- 
partment, to  haul,  carry  or  convey,  through, 
along,  or  upon  any  public  street,  alley  or 
sidewalk  within  the  city,  any  garbage,  night 
soil,  ashes,  or  any  waste  or  refuse  sub- 
stances, except  manure;"  and  that  such 
ordinances  were  not  unconstitutional  as 
denying  to  one  previously  engaged  in  haul- 
ing garbage  and  refuse  in  the  city,  the  right 
to  engage  in  a  lawful  occupation  to  earn 
a  livelihood  for  himself  and  his  family,  but 
were  a  proper  exercise  of  the  police  power, 
as  tending  directly  to  promote  the  public 
health,  comfort,  and  welfare,  and  did  not 
deny  to  such  person  any  right  or  privilege 
guaranteed  to  him  by  either  the  Federal  or 
the  state  Constitution.     Ibid. 

Likewise,  under  provisions  of  a  city 
charter  that  the  city  council  shall  elect, 
among  other  officers  and  employees,  one  or 
more  city  scavengers,  that  the  city  shall 
have  power  to  abate,  in  any  manner  it  may 
deem  expedient,  all  nuisances  which  may 
injure  or  affect  the  public  health  or  com- 
fort, to  do  all  acts  and  make  all  regulations 
which  may  be  necessary  or  expedient  for  the 
promotion  of  health  or  the  suppression  of 
disease,  and  to  pass  all  constitutional  ordi- 
nances that  may  be  necessary  or  proper  to 
carry  into  effect  the  powers  vested  in  it, — 
the  city  haa  authority  to  pass  and  enforce 
an  ordinance  creating  the  office  of  city  scav- 
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Ssg  of  a  monopoly  or  an  exclusive  fran- 
chifle. 

Quill  V.  New  York,  36  App.  Div.  476,  55 
N.  Y.  Supp.  889,  5  Am.  Neg.  Rep.  423; 
Bishop  V.  New  York,  21  Misc.  598,  48  N.  Y. 
Supp.  141;  Missano  v.  New  York,  160  N. 
Y.  123,  64  N.  E.  744,  6  Am.  Neg.  Rep. 
652;  Syracuse  Water  Co.  v.  Syracuse,  116 
N.  Y.  167,  5  L.R.A.  546,  22  N.  E.  381;  Fox 
V.  Mohawk  &  H.  River  Humane  Soc.  165 
N.  Y.  517,  51  L.R.A.  681,  80  Am.  St.  Rep. 
767,  59  N.  E.  353;  Hallock  v.  Dominy,  7 
Hun,  52;  Conover  v.  Long  Branch  Commis- 
sion, 65  N.  J.  L.  107,  47  Atl.  222;  Kussel 
V.  Erie,  8  Pa.  Dist.  Rep.  105. 

Equity  will  not  interfere  where  the  acts 
of  the  defendant  do  not  constitute  a  nui- 
sance in  and  of  themselves,  and  where  the 
plaintiff  is  a  municipal  corporation  which 
has  been  unsuccessful  in  an  action  at  law. 

New  Rochelle  v.  Lang,  75  Hun,  608,  27 
N.  Y.  Supp.  600;  Brockport  v.  Johnston, 
13  Abb.  N.  C.  468;  Hudson  v.  Thorne,  7 
Paige,  261;  Dill.  Mun.  Corp.  3d  ed.  §§  409- 
412;  St.  Johns  v.  McFarlan,  33  Mich.  72, 
20  Am.  Rep.  071;  High,  Inj.  §  1248;'  Wau- 
pun  v.  Moore,  34  Wis.  450,  17  Am.  Rep. 
446;  Janesville  v.  Carpenter,  77  Wis.  288, 
8  L.R.A.  808,  20  Am.  St.  Rep.  123,  46  N.  W. 
128;  Mt.  Vernon  v.  Seeley,  74  App.  Div. 
50,  77  N.  Y.  Supp.  250;  Higgins  v.  Lecroix, 


119  Minn.  145,  41  L.R.A.(N.S.)  737,  137 
N.  W.  417;  Lawton  v.  Steele,  119  N.  Y. 
226,  7  L.R.A.  134,  16  Am.  St.  Rep.  813, 
23  N.  E.  878;  Wood,  Nuisances,  3d  ed.  p. 
975;  West  v.  New  York,  10  Paige,  539; 
Mohawk  Bridge  Co.  v.  Utica  &  S.  R.  Co. 
6  Paige,  554;  Marvin  Safe  Co.  v.  New  York, 
8  Ilun,  146;  Wallack  v.  Society  for  Ref- 
ormation of  Juvenile  Delinquents,  67  N. 
Y.  23;  Coykendall  v.  Hood,  30  App.  Div. 
558,  55  N.  Y.  Supp.  718. 

Mr.  John  M.  Stull,  with  Mr.  W.  W. 
Webb,  for  respondent: 

The  provisions  of  the  health  ordinance  in 
question  are  reasonable,  constitutional,  and 
valid. 

Rochester  v.  West,  164  N.  Y.  510,  53 
L.R.A.  548,  79  Am.  St.  Rep.  659,  58  N.  E. 
673;  Tenement  House  Dcpt.  v.  Moeschen, 
179  N.  Y.  325,  70  L.R.A.  704,  103  Am.  St. 
Rep.  910,  72  N.  E.  231,  1  Ann.  Cas.  439; 
Gardner  v.  Michigan,  199  U.  S.  325,  50 
L.  ed.  212,  26  Sup.  Ct.  Rep.  106;  Califor- 
nia Reduction  Co.  v.  Sanitary  Reduction 
Works,  199  U.  S.  306,  50  L.  ed.  204,  26 
Sup.  Ct.  Rep.  100;  Atlantic  City  v.  Abbott, 
73  N.  J.  L.  281,  62  Atl.  999;  Passaic  v. 
Paterson  Bill  Posting,  Advertising  &  Sign 
Painting  Co.  71  N.  J.  L.  75,  58  Atl.  343; 
Dupont  v.  District  of  Columbia,  20  App. 
D.  C.  479;   Grand  Rapids  v.  DeVries,   123 


cnger  and  providing  that  the  scavenger 
"work  within  the  city  shall  be  done  exclu- 
sively by  him,  and  that  it  shall  be  un- 
lawful for  any  other  person  or  corporation 
to  do  such  work,  etc.;  and  sucli  an  ordi- 
nance is  a  valid  exercise  of  the  city's  police 
power,  and  is  not  unreasonable  or  oppressive 
in  that  it  prohibits  any  other  person  save 
the  city  scavenger  from  doing  tne  work  in 
question.  Ex  parte  Howell,  —  Tex.  Crim. 
Rep.  — ,  158  S.  W.  535. 

And  under  the  provisions  of  a  city  charter 
that  the  city  coiuicil  shall  have  power  to 
take  such  lawful  measures  as  they  may  deem 
effectual  to  prevent  the  entrance  of  any 
pestilential,  contagious,  or  infectious  dis- 
ease into  the  city,  and  to  adopt  any  sani- 
tary measures  whereby  the  health  of  the  city 
may  be  protected  and  improved,  the  city  has 
power  to  pass  an  ordinance  creating  a 
garbage  department  and  the  office  of  super- 
intendent thereof,  and  prohibiting  any  other 
person  engaging  in  the  business  of  carting 
trasli,  slops,  and  night  soil  for  others;  and 
such  an  ordinarfte  is  neither  unreasonable 
nor  violative  of  a  constitutional  provision 
against  monopolies.  Ex  parte  London,  — 
Tex.  Crim.  Rep.  — ,  163  S.  W.  968. 

In  Board  of  Health  v.  Vink,  —  Mich.  — , 
351  N.  W.  672,  a  suit  by  the  board  of  health 
of  a  city  to  enjoin  the  defendant  from  en- 
gaging in  the  business  of  a  scavenger  in  the 
city  and  removing  garbage  theref,rom,  in 
violation  of  an  ordinance  which  authorized 
the  board  of  health  to  contract  with  a 
suitable  person  for  the  collection  and  re- 
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moval  of  all  garbage,  etc.,  and  provided 
that  such  person  should  receive  a  license  for 
that  purpose,  and  that  no  license  should  be 
issued  to  any  other  person,  firm,  or  cor- 
poration for  the  gathering  of  such  garbage, 
and  that  no  person,  firm,  or  corporation, 
excepting  the  city,  should  collect  or  convey 
through  the  streets  of  the  city  any  garbage, 
etc.,  or  any  other  unsanitary  matter,  with- 
out having  first  received  a  license  therefor, 
— the  court  said:  "The  right  of  a  city,  in 
the  reasonable  exercise  of  its  police  power, 
to  enact  an  ordinance  covering  the  collection 
and  disposal  of  garbage,  is  not,  as  we  under- 
stand it,  questioned  by  counsel  for  appellant 
[who  contended  that  a  court  of  equity  was 
without  jurisdiction  to  entertain  the  bill]. 
Indeed,  in  view  of  the  decisions  of  this  and 
other  courts,  such  right  could  not  well  be 
questioned." 

And  under  a  charter  giving  a  city  the 
right  to  exercise  within  its  limits  the  full 
police  power  of  the  state,  the  city  has  the 
power  to  pass  an  ordinance  providing  that 
no  person  except  its  employees  engaged  in 
public  work,  or  persons  under  contract  with 
it  engaged  in  public  work,  shall  convey  any 
garbage,  house  offal,  or  other  refuse,  animal 
or  vegetable  matter,  through  any  street  or 
public  way  of  the  city  without  having  first 
obtained  a  permit  so  to  do;  and  that  the 
commissioner  of  health  may  revoke  the  per- 
mit at  any  time  when,  in  his  judgment,  the 
public  health  will  suffer  by  the  continuance 
thereof.  Schultz  v.  State,  112  Md.  211,  76 
Atl.  592.  A.  C.  W. 
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Mich.  570,  82  N.  VV.  269;  River  Rendering 
Co.  V.  Behr,  7  Mo.  App.  345;  Smiley  v. 
MacDonald,  42  Neb.  6,  27  L.R.A.  540,  47 
Am.  St.  Rep.  684,  GO  N.  W.  355;  Brooklyn 
V.  Breslin,  57  N.  Y.  591;  People  v.  Rosen- 
berg, 67  Hun,  55,  22  N.  Y.  Supp.  56;  Re 
Vandine,  6  Pick.  187;  Jacobson  v.  Massa- 
chusetts, 197  U.  S.  27,  49  L.  ed.  650,  25 
Sup.  Ct.  Rep.  358,  3  Ann.  Cas.  765;  Parker 
&  \V.  Public  llealth  &  Safety,  T;T:  256,  267. 

The  city  is  without  adequate  remedy  at 
law  to  restrain  the  defendant  from  a  con- 
tinuance of  his  unlawful  acts,  and  the  in- 
junction restraining  the  defendant  from  such 
continuance  was  properly  granted. 

Storm  V.  Bennett,  91  Hun,  303,  36  N.  Y. 
Supp.  290. 

Chase,  J.,  delivered  the  opinion  of  the 
court : 

The  charter  of  the  plaintiff,  a  munici- 
pal corporation,  provides  generally  and  ex- 
pressly for  the  enactment  of  ordinances  to 
preserve  the  health,  safety,  and  welfare  of 
its  inhabitants,  and  for  such  other  pur- 
poses as  the  interests  of  the  municipality 
and  its  citizens  require.  Charter  City  of 
Rochester,  L.  1907,  chap.  755,  §  85. 

It  also  provides:  "The  board  of  con- 
tract and  supply  is  authorized  to  let  con- 
tracts for  periods  exceeding  one  year  and 
providing  for  the  payment  of  specified  an- 
nual amounts  thereon,  for  the  collection,  re- 
moval and  disposal  of  ashes,  garbage  and 
dead  animals,  for  the  cleaning  and  sweep- 
ing of  streets.  .  •  ."  Charter  City  of 
Rochester,  §  235. 

It  also  provides:  "The  city  of  Rochester 
may  maintain  actions  in  courts  of  record 
of  competent  jurisdiction  to  restrain  viola- 
tions of  penal  and  other  ordinances  of  the 
common  council."  Charter  City  of  Roches- 
ter, §  126. 

In  1907  said  city  duly  enacted  an  ordi- 
nance, the  material  part  of  which  is  as 
follows:  "No  person  shall  collect  or  carry 
on  the  business  of  scavenger,  collector  of 
garbage,  bones,  or  kitchen  refuse  .  . 
without  a  license  from  the  bureau  (bureau 
of  health ) ,  but  no  license  for  the  collec- 
tion of  garbage,  dead  animals,  bones,  or 
kitchen  refuse  shall  hereafter  be  issued  ex- 
cept to  the  person  or  persons,  firm  or  cor- 
poration, having  a  contract  with  the  city 
for  the  collection  of  garbage  therein.  .  .  . 
The  bureau  of  health  is  hereby  directed  to 
revoke  and  cancel  all  licenses  heretofore 
issued  and  unexpired  for  the  collection  of 
garbage  within  the  city,  except  the  license 
issued  to  the  Genesee  Reduction  Company, 
the  city  garbage  contractor.'* 

This  action  was  brought  April  14,  1909, 
to  enjoin  the  defendant  from  violating  such 
ordinance.  Prior  to  1907  said  city  had  an 
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ordinance  relating  to  the  collection  of  gar- 
bage, by  which  licenses  to  collect  garbage 
were  issued  to  a  number  of  persons,  includ- 
ing the  defendant.  On  the  12th  of  Decem- 
ber, 1906,  the  plaintiff  entered  into  a  con- 
tract with  certain  persons  doing  business 
under  the  name  of  Genesee  Reduction  Com- 
pany, for  the  collection  and  removal  of 
garbage  and  dead  animals  in  said  city  for 
five  years  from  January  1,  1907,  and  for 
the  disposal  of  such  garbage  and  dead  ani- 
mals in  a  plant  without  the  corporate  lim- 
its of  the  city,  for  which  it  agreed  to  pay 
said  company  the  sum  of  $70,000  per  year. 
The  license  theretofore  existing  to  the  de- 
fendant was  canceled.  The  court  in  this 
action  found,  among  other  things,  as  fol- 
lows : 

"Third.  That  the  defendant  is  a  far- 
mer living  just  outside  of  the  city  of  Roch- 
ester in  the  town  of  Gates,  Monroe  county. 
New  Y^'ork,  and  is  engaged  in  raising  hogs. 
That  in  pursuance  of  this  business  he  pur- 
chased from  a  number  of  the  clubs,  restau- 
rants, and  larger  hotels  within  the  city, 
such  portions  of  food  as  had  been  rejected 
for  human  consumption,  consisting  general- 
ly qf  bread  crumbs  and  scraps,  meat  scraps, 
orange  peel,  banana  skins,  chicken  bones, 
potato  scraps  and  peelings,  cabbage  leaves, 
egg  shells,  onions,  and  carrot  trimmings, 
and  other  similar  materials.  That  such 
materials  so  purchased  by  the  defendant 
consisted  in  part  of  food  refuse  and  trim- 
mings unsuitable  for  human  consumption 
and  rejected  in  the  preparation  of  food  for 
the  table;  and  some  consisted  of  scraps 
of  food  which  had  been  actually  served,  re- 
mained uneaten,  and  scraped  from  plates 
into  the  cans  provided  in  such  hotels  and 
restaurants  for  food  stuffs  so  rejected. 

"Fourth.  That  the  defendant  from  time 
to  time,  and  usually  several  times  a  week^ 
sent  his  wagons  into  the  city,  where  they 
proceeded  from  place  to  place  to  the  sev- 
eral hotels,  clubs,  and  restaurants  with  the 
proprietors  of  which  he  had  contracted  for 
such  materials,  where  such  materials  were 
collected  and  transported  to  the  defendant's 
farm  for  use  in  feeding  hogs.  .  .  .  That 
the  materials  so  collected  by  the  defendant 
from  such  hotels  and  restaurants  were  com- 
monly mingled  in  the  cans  in  which  they 
were  placed  awaiting  collection  by  the  de- 
fendant, and  \vere  unfit  for  human  con- 
sumption. That  such  materials  were  com- 
monly of  a  kind  and  character  calculated 
to  undergo  rapid  fermentation  and  decom- 
position at  ordinary  temperatures,  and  re- 
quired frequent,  regular  collections  and 
careful  handling  and  disposition  in  order  to 
avoid  the  development  in  such  materials  of 
physical  and  chemical  conditions  that 
would  make   such  materials  a  menace  to 
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the  heaith  and  safety  of  people  in  the  vi- 
cinity where  they  were  kept  or  taken. 

**Fifth.  That  the  defendant  had  been  con- 
tinuously collecting  such  materials  from 
such  hotels  and  restaurants  In  the  manner 
above  stated  for  a  period  of  more  than  six 
months  prior  to  the  commencement  of  this 
action,  during  all  of  which  period  he  had 
no  license  for  the  collection  of  garbage, 
bones,  and  kitchen  refuse  within  the  city 
as  required  by  said  ordinance.  That  de- 
fendant was  notified  on  a  number  of  occa- 
sions, prior  to  the  commencement  of  this 
action,  by  the  police  officers  of  the  city  of 
Rochester,  that  he  was  violating  the  pro- 
visions of  the  health  ordinance  by  making 
such  collections  without  a  license,  and  was, 
on  a  number  of  occasions  prior  to  the  com- 
mencement of  this  action,  directed  by  said 
police  officers  to  stop  the  making  of  such 
collection;  and  said  defendant  failed  and 
refused  to  comply  with  such  directions." 

The  findings  show  that  the  defendant  is 
continuously  and  wilfully  disobeying  the 
ordinance.  A  large  part  of  the  specific 
things  collected  by  the  defendant  consists 
of  bones  and  table  refuse.  To  that  extent 
the  things  collected  are  within  the  express 
language  of  the  ordinance.  The  defendant, 
who  speaks  with  knowledge  and  experience, 
recognizes  all  of  the  specific  things  collected 
by  him  as  garbage,  as  appears  from  his  tes- 
timony, in  which  he  says:  "I  have  been 
engaged  in  the  collection  of  garbage  for 
ten  years,  and  was  one  of  the  private  col- 
lectors in  the  city  who  procured  a  license 
under  tlie  old  system  when  licenses  were 
issued  to  a  number  of  private  collectors." 

Property  rights  cannot  be  lawfully  in- 
vaded under  the  pretense  of  protecting  the 
public  health.  If,  however,  a  municipality 
provides  that  garbage,  bones,  and  kitchen 
refuse  which  are,  or  may  be  reasonably  ex- 
pected to  become,  a  nuisance  and  a  menace 
to  public  health.  If  not  promptly  collected 
and  removed  in  a  sanitary  manner,  shall  be 
collected  and  removed  at  specified  times 
and  in  a  particular  manner  and  by  a  par- 
ticular contractor,  it  is  not  necessarily  un- 
constitutional, even  if  private  rights  are 
thereby  incidentally  invaded.  Such  super- 
vision, when  reasonable,  is  not  only  lawful, 
but  an  affirmative  duty  imposed  upon 
municipalities.  An  ordinance  affecting  per- 
sonal rights  must  be  a  reasonable  regula- 
tion, in  good  faith  designed  to  accomplish 
the  general  public  good  for  which  its  adop- 
tion is  authorized. 

It  is  conceded  that  garbage,  bones,  and 
kitchen  refuse,  particularly  when  mingled 
in  a  common  receptacle,  will  ferment  and 
decompose  at  ordinary  temperatures  with- 
in a  comparatively  short  time,  and  that 
when  so  fermented  and  decomposed  they  * 
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constitute  a  menace  to  public  health.  Be- 
cause they  are  a  menace  to  public  health, 
they  are  subject  to  the  control  of  the  mu- 
nicipality in  which  they  are  situated.  It  is 
for  the  municipality,  within  reasonable 
bounds,  to  determine  how  they  shall  be  col- 
lected and  removed,  or  rendered  harmless. 
Where  it  appears  that  the  officers  of  a  mu- 
nicipality act  in  good  faith  and  in  a  rea- 
sonable manner  in  enacting  ordinances  to 
preserve  the  public  health,  their  action 
should  be  upheld  by  the  courts,  even  if  its 
result  is  somewhat  arbitrary  in  particular 
cases. 

The  validity  of  a  statute  or  ordinance  is 
not  to  be  determined  from  its  effect  in  a 
particular  case,  but  upon  its  general  pur- 
pose and  its  efficiency  to  effect  that  end. 
When  a  statute  is  obviouslv  intended  to 
provide  for  the  safety  of  a  community,  and 
an  ordinance  under  it  is  reasonable  and  in 
compliance  with  its  purpose,  both  the  stat- 
ute and  the  ordinance  are  lawful  and  must 
be  sustained.  Rochester  v.  West,  164  N.  Y. 
510,  63  L.R.A.  548,  79  Am.  St.  Rep.  659, 
58  N.E.  673.  The  ordinance  of  the  plain- 
tiff is  not  unreasonable. 

All  of  the  garbage,  bones,  and  kitchen 
refuse  collected  by  the  defendant  had  been 
discarded  as  human  food.  The  specific 
things  collected  by  the  defendant  and  men- 
tioned in  the  ordinance  are  wholly  worth- 
less except  as  they  have  a  nominal  value 
when  removed  to  some  point  without  the 
city  limits  where  they  can  with  safety  to 
the  public  health  be  fed  to  hogs.  If  they 
are  not  an  existing  menace  to  the  public 
health  when  first  placed  in  the  receptacles 
provided  for  them,  they  must  necessarily 
soon  become  such.  Whether  they  become  an 
existing  menace  to  public  health  depends 
upon  the  care  with  which  they  are  kept  in 
the  receptacles  in  which  they  are  placed, 
and  in  the  frequency  with  which  the  con- 
tents of  such  receptacles  are  removed  with- 
out the  boundaries  of  the  municipality  and 
away  from  human  habitation.  The  city  is 
not  required  in  a  case  where  danger  is  con- 
stantly to  be  apprehended,  to  wait  until 
a  nuisance  actually  exists  before  taking  ac- 
tion to  safeguard  the  public  health.  The 
duty  of  the  city  includes  such  supervision 
and  direction  as  will  prevent  the  danger 
to  public  health  which  will  necessarily  and 
surely  arise  if  the  things  mentioned  in  the 
ordinance  are  not  only  properly  cared  for, 
but  promptly  removed.  The  specific  things 
mentioned,  which  are  so  discarded  for  hu- 
man food  and  for  all  use  within  the  munic- 
ipality, demand  constant  vigilance  and  over- 
sight on  the  part  of  the  health  department 
of  the  municipality.  Experience  has  shown 
that,  when  there  arc  many  collectors  of  gar- 
bage within  a  municipality,  acting  independ- 
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ently  although  under  license,  it  is  difficult 
to  maintain  the  supervision  necessary  to 
preserve  the  public  health;  while,  with  one 
contractor  acting  under  a  contract  pursu- 
ant to  which  he  is  paid  and  for  the  faith- 
ful performance  of  which  he  is  required  to 
give  a  bond  with  sureties,  the  public  health 
can  be  and  is  better  and  more  surely  pro- 
tected. It  will  be  observed  that  there  is 
nothing  in  the  ordinance  now  under  con- 
sideration to  prevent  the  owner  of  a  restau- 
rant or  hotel  from  removing  the  garbage, 
bones»  and  kitchen  refuse  on  his  property  to 
a  place  where  it  will  not  be  a  nuisance  to 
the  public  health,  there  to  be  fed  to  hogs 
or  otherwise  disposed  of  in  such  manner 
as  to  such  owner  may  seem  desirable. 

The  ordinance  relates  soley  to  scavengers 
and  collectors  of  garbage.  The  proprietors 
of  restaurants  and  hotels  from  whose  pla- 
ces of  business  the  defendant  collects  the 
garbage,  bones,  and  table  refuse  are  not  par- 
ties to  this  action.  Their  nominal  proper- 
ty is  not  taken  without  compensation. 
Their  compensation  rests  in  the  general 
good  to  the  municipality.  If  the  defendant 
is  allowed  to  collect  garbage,  bones,  and 
kitchen  refuse  from  seven  places  in  the  city, 
any  other  person  can  collect  from  seven 
other  places,  and  so  the  number  may  be  in- 
creased indefinitely  without  the  municipali- 
ty having  any  means  of  controlling  or  super- 
vising a  work  which  concededly  is  one  of 
great  public  concern. 

Ordinances  regulating  the  removal  and  dis- 
position of  garbage,  bones,  and  kitchen  ref- 
use have  frequently  been  sustained  by  state 
and  Federal  courts.  The  late  Judge  Dil- 
lon in  his  work  on  Municipal  Corporations, 
5th  ed.  §  678,  referring  to  decisions  of  the 
courts,  says:  "Garbage  matter  and  refuse 
are  regarded  by  the  decisions  as  inherently 
of  such  a  nature  as  to  be  either  actual  or 
potential  nuisances.  By  reas6n  of  the  in- 
herent nature  of  the  substance,  it  is  there- 
fore not  a  valid  objection  to  an  ordinance 
requiring  disposal  in  a  specified  manner, 
that  garbage  has  some  value  for  purposes 
of  disposal,  and  that  the  effect  of  the  or- 
dinance is  to  deprive  the  owner  or  house- 
holder of  such  value.  That  the  owner  suf- 
fers some  loss  by  destruction  or  removal 
without  compensation  is  justified  by  the 
fact  that  the  loss  is  occasioned  through  the 
exercise  of  the  police  power  of  the  state, 
and  the  loss  sustained  by  the  individual 
is  presumed  to  be  compensated  in  the  com- 
mon benefit  secured  to  the  public.  Founded 
upon  the  foregoing  considerations  it  is  there- 
fore within  the  power  of  the  city  not  only 
to  impose  reasonable  restrictions  and  regu- 
lations upon  the  manner  of  removing  gar- 
bage, but  also,  if  it  seems  fit,  to  assume  the 
exclusive  control  of  the  subject,  and  to  pro- 
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vide  that  garbage  and  refuse  matter  shall 
only  be  removed  by  the  officers  of  the  city, 
or  by  a  contractor  hired  by  tlie  city,  or  by 
some  single  individual  to  whom  an  exclusive 
license  is  granted  for  the  purpose.  An  ex- 
clusive right  BO  created  is  not  open  to  the 
objection  that  it  is  a  monopoly." 

The  United  States  Supreme  Court  in 
Gardner  v.  Michigan,  199  U.  S.  326,  328, 
330,  50  L.  ed.  212,  215,  216,  26  Sup.  Ct. 
Rep.  100,  108,  had  under  consideration  an 
ordinance  of  the  city  of  Detroit  which  gave 
to  a  contractor  with  the  city  the  exclusive 
right  to  collect  and  remove  garbage,  which 
was  "understood  to  consist  of  all  refuse 
animal  or  vegetable  matter,  including  dead 
animals,  found  within  the  city  limits,  com- 
ing from  private  or  public  premises  within 
the  city."  The  defendant  gathered  and 
transported  refuse  from  the  tables  of  hotels 
of  the  kinds  described  in  tlic  statute  as  gar- 
bage, acting  in  such  matter  not  for  the  city 
contractor,  but  for  the  person  who  bought 
such  materials  from  the  proprietors  of  the 
hotels.  The  court  sustained  a  conviction 
under  the  ordinance,  and  say:  "It  is  mani- 
fest that,  were  individuals  permitted  to  es- 
cape the  regulation  fixed  by  the  common 
council,  and  dispose  of  garbage  as  they 
severally  saw  fit,  all  system  in  the  collection 
and  removal  of  refuse  matter  would  be  de- 
stroyed. Even  if  this  garbage  have  some 
value  for  some  such  use  as  that  to  which 
the  respondent's  employer  put  it,  the  feed- 
ing of  hogs,  the  courts  will  not,  at  the  ex- 
pense of  the  public  health,  recognize  that 
this  refuse  matter,  in  its  legal  aspect,  is 
property.  .  .  .  The  court  may  well  take 
judicial  notice  that  table  refuse  when 
dumped  into  receptacles  kept  for  that  pur- 
pose will  speedily  ferment  and  emit  noi- 
some odors,  calculated  to  affect  the  public 
health.  If,  in  providing  against  such  a 
nuisance,  the  owner  of  such  material  suf- 
fers some  slight  loss,  the  inconvenience  or 
loss  is  presumed  to  be  compensated  in  the 
common  benefit  secured  by  regulation. 
.  .  .  The  defendant  insists  that  it  is  part 
of  the  common  knowledge  of  the  country 
that  the  refuse  from  kitchens,  tables,  hotels, 
and  restaurants  is  valuable  as  food  for 
swine,  and  is  property  within  the  meaning 
of  the  constitutional  provision  which  for- 
bids the  taking  by  any  state  of  private  prop 
erty  for  public  use  without  compensation. 
Of  course,  all  know  that  such  a  use  of  refuse 
is  not  uncommon  in  some  localities,  al- 
though modern  investigation  shows  that  a 
good  deal  may  be  said  against  such  a  prac- 
tice. .  .  .  Touching  the  suggestion  that 
garbage  and  refuse  are  valuable  for  the 
manufacture  of  merchantable  grease  and 
other  products,  it  is  sufficient,  in  view  of 
what  we  have  said  in  the  other  case,  to  re- 
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mark  that  it  was  a  controlling  obligation  of 
the  city,  which  it  could  not  properly  ig- 
nore, to  protect  the  health  of  its  people 
in  all  lawful  ways  having  relation  to  that 
object;  and  if,  in  its  judgment,  fairly  and 
reasonably  exercised,  the  presence  of  gar- 
bage and  refuse  in  tlie  city,  on  the  premises 
of  householders  and  otherwise,  would  en- 
danger the  public  health  by  causing  the 
spread  of  disease,  then  it  could  rightfully 
require  such  garbage  and  refuse  to  be  re- 
moved and  disposed  of,  even  if  it  contained 
some  elements  of  value." 

The  same  court  in  California  Reduction 
Co.  V.  Sanitary  Reduction  Works,  199  U. 
S.  306,  318,  50  L.  ed.  204,  209,  2G  Sup.  Ct. 
Rep.  100,  103,  approved  the  enforcement 
of  an  ordinance  of  the  city  and  county  oi 
San  Francisco  pursuant  to  which  a  contract 
had  been  made  with  certain  persons  and 
their  successors  and  assigns  by  which  they 
were  given  the  exclusive  right  and  privilege 
to.  cremate  and  destroy  garbage  as  therein 
defined,  within  said  city  and  county  for  the 
period  of  fifty  years,  and  charge  therefor 
not  exceeding  20  cents  per  load.  The  court 
say :  "If  a  regulation  enacted  by  competent 
public  authority  avowedly  for  the  protec- 
tion of  the  public  health  has  a  real,  sub- 
stantial relation  to  that  object,  the  courts 
will  not  strike  it  down  upon  grounds  merely 
of  public  policy  or  expediency.  ...  'It 
is  not  the  province  of  the  courts,  except  in 
clear  cases,  to  interfere  with  the  exercise 
of  the  power  reposed  by  law  in  municipal 
corporations  for  the  protection  of  local 
rights  and  the  health  and  welfare  of  the 
people  in  the  community.'" 

The  appellant's  contention  that  the  ordi- 
nance is  unconstitutional  because,  as  it  al- 
leges, it  grants  an  exclusive  privilege  or 
franchise,  has  been  sufficiently  answered  in 
what  we  have  said  herein.  See  Gardner  v. 
Michigan,  and  California  Reduction  Co.  v. 
Sanitary  Reduction  Works,  supra;  Atlantic 
City  V.  Abbott,  73  N.  J.  L.  281,  62  Atl.  999 ; 
Grand  Rapids  v.  De  Vries,  123  Mich.  570, 
82  N.  W.  269;  Smiley  v.  MacDonald,  42 
Xeb.  5,  27  L.R.A.  540,  47  Am.  St.  Rep.  684, 
60  N.  W.  355. 

The  right  to  maintain  an  action  to  re- 
strain violation  of  penal  and  other  ordi- 
nances is  expressly  given  to  the  plaintiff,  as 
we  have  seen,  by  its  charter.  Such  right 
of  action  is  concurrent  with  the  legal  ac- 
tion to  recover  for  a  violation  of  the  ordi- 
nance. It  is  based  upon  the  inadequacy  as 
a  remedy  of  successive  actions  following  a 
series  of  violations.  The  equitable  action 
i*  designed  not  only  to  prevent  a  multi- 
plicity of  legal  actions,  but  to  prevent  a 
continuous  injury  to  public  health  that 
might  exist  unabated  while  wilful  violations 
of  the  ordinance  were  continued. 
]LR.A.1915D. 


As  equity  has  jurisdiction  of  the  action 
to  restrain  the  defendant  from  violating 
the  ordinance,  he  has  no  constitutional 
right  to  a  trial  of  the  issues  by  a  jury.  The 
constitutional  provision  relating  to  a  trial 
by  jury  is:  *The  trial  by  jury  in  all  cas- 
es in  which  it  has  been  heretofore  used  shall 
remain  inviolate  forever."  Constitution 
State  of  New  York,  art.  1,  §  2. 

It  had  not  been  theretofore  used  in  chan- 
cery. 

The  judgment  should  be  affirmed,  with 
costs. 

Willard  Bartlett,  Ch.  J.,  and  HIscook, 
Cuddeback,  Miller,  and  Cardozo,  JJ., 
concur. 
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MATTHIAS  AALHOLM  et  al.,  Exrs.  etc., 
of  William  A.  Kenneally,  Deceased, 

V. 

PEOPLE  OF  THE  STATE  OF  NEW  YORK. 

RE  PETITION  OF  JOHN  KENNEALLY 
as  Heir  at  Law,  etc.,  of  W^illiam  A.  Ken- 
neally, Deceased,  Appt. 

V. 

SAME,  Respt. 

(211  N.  Y.  406,  105  N.  E.  647.) 

Evidence  ^  declaration  of  pedi^ee  — 
status    of    declarant. 

1.  Declarations  by  a  person  since  de- 
ceased, of  relationship  to  a  particular  fam- 
ily,  are  not  of  themselves  sufficient  to  estab- 
lish such  relationship,  so  as  to  render 
admissible  evidence  of  his  declarations  with 
respect  to  the  pedigree  of  persons  claiming 
to  be  members  of  such  family. 

Appeal  ^  dismissal  of  a<^lon  ^  inabil- 
ity to  furnish  necessary  proof. 

2.  It  cannot  be  said  as  matter ,  of  law 
that  one  claiming  the  estate  of  a  deceased 
person  upon  evidence  of  declarations  as  to 
pedigree,  but  failing  to  establish  the  rela- 
tionship of  declarant  to  the  family,  cannot 
do  so  on  another  hearing,  so  as  to  justify 
a  dismissal  of  the  petition  without  new 
trial. 

I 

■ 

'  (June  2,  1914.) 

Note*  ^  AdmisfiibiHtif  of  declarations 
of  relatives  of  claimant  upon  the 
issue  of  his  relationship  or  tteirship 
to  def^dent. 

This  note  is  supplementary  to  the  one 
appended  to  Re  Hartman,  36  I1.R.A.  (N.S.) 
530,  where  the  earlier  cases  will  be  found. 

It  is  assumed,  for  the  purposes  of  these 
notes,  that,  to  render  declarations  admis- 
sible as  relating  to  pedigree  or  family  hist- 
ory, not  only  must  the  declarant  have  since 
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APPEAL  by  petitioner  from  an  order  of 
the  Appellate  Division  of  the  Supreme 
Court,  First  Department,  reversing  an  order 
of  a  Special  Term  of  New  York  County, 
directing  the  state  treasurer  to  pay  to  the 
petitioner  as  sole  heir  and  next  of  kin  of 
William  A.  Kenneally,  deceased,  certain 
moneys  and  personal  property,  pursuant  to 
an  order  of  the  Supreme  Court.  Modified 
and  affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Louis  Marshall,  J.  Van  Vech- 
ten  Olcott,  Kdward  K.  Sumerwell,  and 
Nelson  H.  Tunnicliff,  for  appellant: 

The  court  erred  in  dismissing  appellant's 
petition  on  the  theory  that,  even  if  the  dec- 
larations on  which  he  relies  were  admissi- 
ble, the  finding  that  he  is  the  son  of  Ser- 


geant John  Kenneally  and  the  half-brother 
of  the  decedent  was  not  supported  by  evi- 
dence sufiicient  to  uphold  the  determination 
of  the  special  term. 

Merges  v.  Ringler,  158  N.  Y.  701,  53  N. 
E.  1128;  Re  Regan,  167  N.  Y.  .338,  60  N.  E. 
858;  Re  King,  168  N.  Y.  53,  60  N.  E.  1054; 
Re  Board  of  Education,  169  N.  Y'.  456,  02 
N.  E.  566;  Re  Earnshaw,  196  N.  Y.  330,  89 
N.  E.  825;  Velleman  v.  Rohrig,  193  N.  Y. 
439,  86  N.  E.  476;  Conlon  v.  Kelly,  199  N. 
Y.  43,  92  N.  E.  109;  Re  Carnegie  Trust  Co. 
206  N.  Y.  394,  46  L.R.A.(N.S.)  260,  99  N. 
E.  1096;  Hirshfeld  v.  Fitzgerald,  157  N. 
Y.  166,  46  L.R.A.  839,  51  N.  E.  997;  O'Brien 
V.  East  River  Bridge  Co.  161  N.  Y.  539,  48 
L.R.A.  122,  56  N.  E.  74;  Buffalo  &  L.  Land 
Co.  V.  Bellevue  Land  &  Improv.  Co.  165  N. 


died,  or  at  least  be  beyond  the  reach  of 
process,  and  the  declarations  have  been 
made  ante  litem  motatny  but  also  that 
there  must  have  been  some  evidence  dehors 
the  declarations  themselves,  of  the  relation- 
ship of  the  declarant  to  at  least  one  of  the 
branches  of  the  family  in  question.  The 
important  point  for  the  purpose  of  this 
question  is  that  considered  in  the  Aalholm 
Case,  whether  the  relationship  of  the  declar- 
ant to  the  claimant,  or  to  the  person  through 
whom  the  claimant  traces  his  relationship, 
is  sufiicient,  or  whether  there  must  be  ex- 
trinsic evidence  of  relationship  of  the  de- 
clarant to  the  other  branch  of  the  family. 

The  view  taken  in  Aalholm  v.  People,  and 
cases  in  the  earlier  note,  that  relationsiiip  of 
the  declarant  to  the  claimant  is  not  suf- 
ficient to  render  the  declarations  as  to 
pedigree  admissible,  without  some  evidence 
independent  of  the  declarations  that  declar- 
ant was  related  to  the  family  of  which  he 
speaks,  is  supported  by  Vantine  v.  Butler, 
240  Mo.  521,  39  L.R.A.(N.S.)  1177,  144  S. 
W.  807;  though  in  that  case  it  was  held 
that  there  was  sufficient  independent  evi- 
dence of  such  relationship  to  make  the  dec- 
larations admissible. 

The  contrary  position  taken  in  Re  Hart- 
man,  supra,  was  followed  in  Re  Clark,  13 
Cal.  App.  786,  110  Pac.  828,  holding  that  the 
relationship  required  to  be  shown  before 
declarations  are  admissible  is  the  relation- 
ship of  the  claimant  to  the  declarant,  so 
where  it  was  admitted  that  the  declarant 
was  the  father  of  the  claimant,  it  was  not 
necessary  to  also  show  by  extrinsic  evidence 
that  the  declarant  was  related  to  the  de- 
cedent. 

In  Terry  v.  Brown,  142  Ga.  224,  82  S. 
E.  566,  refusing  to  reverse  a  decree  against 
an  administrator  in  an  action  to  recover 
land,  because  of  the  exclusion  of  declara- 
tions bv  the  intestate's  mother,  since  de- 
ceased,  and  the  intestate  himself,  made  be- 
fore any  controversy  had  arisen,  to  the 
effect  that  he  was  the  only  son  of  one  to 
whose  orphans  the  land  had  been  granted, 
— the  court  said:  that  it  felt  itself  bound 
by  the  former  decision  in  Greene  v.  Almand, 
111  Ga.  735,  36  S.  E.  957,  which  held  that 
L.R.A.1915D. 


the  sayings  of  a  deceased  person  cannot  be 
rendered  competent  evidence  on  a  question 
of   pedigree   by   merely   proving   that   such 
person  said  he  was  a  kinsman  or  relatiye 
of  the  person  whose  pedigree  is  the  subject 
of  the  inquiry,  but  that  the  fact  of  relation- 
ship   must    be    shown    by    other    evidence, 
although   Judge   Lumpkin,    in   writing   the 
opinion  of  the  court  in  Terry  v.  Brown,  ex- 
pressed, as  his  personal  opinion,  that  the 
court  fell  into  error  in  its  former  decision, 
and  that  where  the  question  is  whether  any 
or    what    relationship    exists    between    two 
supposed   branches  of  the  same  family,  it 
is  sufiicient  to  establish  the  connection  of 
the  deceased  declarant  with  either  branch  in 
order  to  render  such  declaration  admissible. 
Continuing,  he  said:     "Relationship  is  mu- 
tual; and  the  question  of  whether  A  is  re- 
lated to  B,  or  a  member  of  B's  family,  also 
involves  the  question  whether  B  is  related 
to  A,  or  is  a  member  of  A's  family.    Where 
the  question   is  whether  A  and   B  are  re- 
lated, it  is  just  as  competent  to  prove  that 
A's  circle  of  relationship  includes  B,  as  to 
prove  that  B's  circle  of  relationship  includes 
A,     Proof  of  pedigree  by  statements  of  de- 
ceased relatives  and  reputation  in  the  fami- 
ly   is    recognized    as    an    exception    to    the 
hearsay  rule,  based  on  necessity.    Where  the 
question  is  whether  a  person  now  living  is 
related  to  or  descended  from  another,  dead 
for  manj'  years,  perhaps  a  century  or  more, 
to  hold  that,  before  declarations  of  deceased 
persons  could  be  admitted  in  evidence,  their 
relationship  to  the  dead  person  with  whom 
it  is   sought  to  connect  the   living   person 
must  be  shown,  and  that  it  is  not  sufficient 
to  show  the  relation  of  the  declarant  to  the 
living    person,    would   often   be   practically 
destructive   of   the   rule   itself,   and   would 
be  to  disregard  the  basis  on  which  the  rule 
is  founded.     If  it  should  be  held  that  there 
must  be  evidence  of  the  relationship  of  the 
deceased   declarant   with    both    families    or 
branches,  then  there  would  be  no  need  for 
the  declaration  to  be  admitted,  because  the 
evidence  required  as  a  basis  for  the  admis- 
sion of  the  declaration  would  show  the  very 
thing  to  prove  which  the  declaration  would 
be  admissible.     In  Blackburn  v.  Crawford, 
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Y.  247,  51  L.RA.  951,  59  N.  E.  5;  Erie 
R.  Co.  V.  Steward,  170  N.  Y.  172,  63  N.  E. 
118;  Yeoman  v.  McClenahan,  190  N.  Y.  123, 
82  N.  E.  1086;  Dixon  v.  James,  181  N.  Y. 
129,  73  N.  E.  673;  Riker  v.  Gwynnc,  201 
N.  Y.  143,  94  N.  E.  632 ;  Elliott  v.  Guard- 
ian Trust  Co.  204  N.  Y.  214,  97  N.  E.  521; 
Gannon  v.  McGuire,  160  N.  Y.  476,  73  Am. 
St.  Rep.  694,  55  N.  E.  7;  National  Wall 
Paper  Co.  v.  Sire,  163  N.  Y.  122,  57  N.  E. 
293;  Van  Beuren  v.  VVotherspoon,  164  N. 
Y.  368,  57  N.  E.  633;  Hinckel  v.  Stevens, 
165  N.  Y.  171,  58  N.  E.  879;  Ball  v.  Broad- 
way Bazaar,  194  N.  Y.  429,  87  N.  E.  674. 

The  testimony  of  the  appellant  and  of 
his  Cleveland  relatives  as  to  his  pedigree, 
derived  as  it  was  from  the  declarations  of 
his  mother  and  half-sister  made  ante  litem 

3  Wall.  175,  18  L.  ed.  186,  Mr.  Justice 
Swayne  quoted  from  the  opinion  of  Lord 
Brougham  in  Monkton  v.  Atty.  Gen.  2  Russ. 
&  M.  156.  But  in  tlie  same  case  Lord 
Brougham  said:  'I  cannot  go  to  the  length 
of  holding  that  you  must  prove  him  to  be 
connected  with  both  the  branches  of  tlie 
family  touching  which  his  declaration  is 
tendered.'  (The  original  report  is  not  acces- 
sible to  the  writer  at  this  time,  but  the 
quotation  made  is  copied  in  several  text- 
books and  opinions.)  It  is  illogical  to  hold 
that  pedigree  must  be  proved  by  starting  at 
the  top  and  coming  downward,  instead  of  by 
starting  at  the  bottom  and  going  upward. 
In  Greene  v.  Almand,  supra,  several  of  the 
authorities  cited  in  support  of  the  decision, 
when  thoroughly  considered,  do  not,  in  the 
opinion  of  the  writer  hereof,  sustain  it. 
It  may  be  remarked  that  in  the  second  edi- 
tion of  one  of  the  works  cited  (18  Am.  & 
Eng.  Enc.  Law,  260 ) ,  the  rule  is  stated  sub- 
stantially as  here  contended,  as  to  two  sup- 
posed branches  of  a  family.  22  Am.  &  Eng. 
Enc.  Law,  2d  ed.  643."  The  language 
quoted  is  followed  by  a  quotation  from  2 
"Wigmore  on  Evidence,  1491. 

In  Re  McClellan,  20  S.  D.  498,  107  N. 
W.  681,  a  letter  written  by  a  brother,  since 
deceased,  of  petitioners  for  letters  of  ad- 
ministration on  an  intestate's  estate,  wiio 
claimed  .as  children  and  grandchildren  of 
the  intestate,  to  the  effect  that  he  saw  and 
conversed  with  his  father  in  Dakota,  was 
held  admissible,  under  the  rule  in  relation 
to  pedigree  and  family  history,  as  tending 
to  establish  the  fact  that  the  father  and 
grandfather  of  the  claimants  was  in  Dakota 
at  the  time  referred  to,  and  thus  tending 
to  establish  his  identity  with  the  deceased, 
who  was  a  resident  of  Dakota. 

The  blood  relation  usually  thought  of  in 
connection  with  the  rule  is  that  between  the 
declarant  and  the  person  whose  pedisjree  is 
in  question;  yet  such  relationship  is  not 
always  essential,  but  it  is  sufficient  if  the 
declarant  is  related  to  the  family  with 
which  the  person  in  question  seeks  to 
connect  himself.  State  v.  McDonald,  55  Or. 
419,  103  Pac.  512,  104  Pac.  967,  106  Pac. 
444. 
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motanty  was  competent  within  the  well-rec- 
oignized  exception  to  the  rule  relating  to 
hearsay  evidence. 

Whitelocke  v.  Baker,  13  Ves.  Jr.  514,  9 
Revised  Rep,  216;  People  v.  Fulton  F.  Ins. 
Co.  25  Wend.  205;  Fulkerson  v.  Holmes, 
117  U.  S.  389,  29  L.  ed.  915,  6  Sup.  Ct.  Rep. 
780;  Eisenlord  v.  Clum,  126  N.  Y.  552,  12 
L.R.A.  836,  27  N.  E.  1024;  Re  Hurlburt,  68 
Vt.  366,  35  L.R.A.  794,  35  Atl.  77;  Rollins 
v.  Atlantic  City  R.  Co.  73  N.  J.  L.  64,  62 
Atl.  920;  Layton  v.  Kraft,  111  App.  Div. 
842,  98  N.  Y.  Supp.  72;  Young  v.  Shulen- 
berg,  1G5  N.  Y.  385,  80  Am.  St.  Rep.  730, 
59  X.  E.  135;  2  Wigmore,  Ev.  §  1491;  1 
Greenl.  Ev.  16th  ed.  §  114c;  Taylor,  Ev. 
8tli  ed.  §  640;  Monkton  v.  Atty.  Gen.  2 
Russ.  &  M.  147 ;  Re  Hartman,  157  Cal.  206, 

The  declarations  of  the  sister  of  the 
father  of  an  illegitmate  intestate  are  ad- 
missible to  prove  who  his  mother  was, 
although  the  sister's  relationship  to  intes- 
tate was  de  factOy  and  not  de  jure,  especi- 
ally when  this  relationship  is  coupled  with 
the  fact  that  the  intestate  was  in  fact  a 
member  of  the  declarant's  family  from  his 
birth  to  early  manhood.     Ibid. 

In  Re  Kennedy,  82  Misc.  214,  143  N.  Y. 
Supp.  404,  under  the  rule  that  hearsay  evi- 
dence is  permissible  to  establish  relation- 
ship if  it  is  the  declaration  of  a  deceased 
member  of  a  family,  or  the  husband  or  wife 
of  a  member  of  the  family,  the  treatment  of 
claimant  by  intestate  and  those  conceded  to 
be  of  his  family  was  admitted  as  some  evi- 
dence on  the  question  of  pedigree. 

In  Jarchow  v.  Grosse,  257  111.  36,  100  K 
E.  290,  Ann.  Cas.  1914A,  820,  the  court 
makes  a  distinction  between  cases  where 
an  attempt  is  made  to  set  up  some  right 
or  claim  to  be  derived  through  the  declarant, 
and  by  the  declarant's  own  statement  to 
establish  the  right  to  share  in  the  property 
of  a  family  or  individual  to  which  he  or 
she  claimed  to  be  related,  and  where  it  is 
sought  to  reach  the  estate  of  the  declarant 
himself,  and  holds  that  where  the  claimant 
is  seeking  to  reach  the  estate  of  the  declar- 
ant, such  declarations,  from  the  very  neces- 
sity of  the  case,  are  admissible  without 
extrinsic  proof  of  the  relationship  thus  de- 
clared 

In  Re  Lyle,  93  Neb.  768,  141  N.  W.  1127, 
where  the  evidence  showed  beyond  any  ques- 
tion that  the  petitioners  were  the  children 
and  grandchildren  of  declarant,  who  lived 
in  Scotlajid,  and  that  the  declarant  was  also 
the  cousin  of  another  person  who  was  a 
relative  of  the  petitioners  and  who  left 
Scotland,  so  that  the  only  question  in  estab- 
lishing kinship  to  decedent  was  as  to 
whether  decedent  was  the  same  person  who 
left  Scotland,  concerning  whom  the  declar- 
ations were  made,  it  was  not  necessary 
that  the  identity  of  the  cousin  in  regard 
to  whom  the  declarations  were  made,  with 
the  decedent,  should  be  established  before 
the  declarations  in  regard  to  the  conduct 
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36  L.RA.(N.S.)  530,  107  Pac.  105,  21  Ann. 
Gas.  1302;  Sitler  v.  Gehr,  105  Pa.  592,  51 
Am.  Rep.  207;  Mann  v.  Cavanaugh,  110  Ky. 
778,  62  S.  W.  854;  Re  Robb,  37  S.  C.  19, 
16  S.  E.  241;  Scheidegger  v.  Terrell,  149 
Ala.  338,  43  So.  26;  Re  Heaton,  135  CaL 
385,  67  Pac.  321;  Chilvers  v.  Race,  196  111. 
71,  63  N.  E.  701;  Cox  v.  Br  ice,  86  C.  C.  A. 
378,  159  Fed.  378;  Byers  Bros.  v.  Wallace, 
87  Tex.  503,  28  S.  W.  1056,  29  S.  W.  760; 
Smith  V.  Smith,  140  Wis.  599,  123  N.  W. 
146;  Alston  V.  Alston,  114  Iowa,  29,  86  N. 
W.  65;  Fowler  v.  Simpson,  79  Tex.  614, 
23  Am.  St.  Rep.  370,  15  S.  W.  682;  Louder 
V.  Schluter,  78  Tex.  105,  14  S.  W.  205,  207 ; 
Overby  v.  Johnston,  42  Tex.  Civ.  App.  348, 
94  S.  W.  131;  Layton  v.  Kraft,  111  App. 
Div.  842,  98  N.  Y.  Supp.  72;  Davles  v. 
Lowndes,  12  L.  J.  Exch.  N.  S.  606,  7  Scott, 
N.  R.  141,  6  Mann.  &  G.  471. 

Messrs.  August  Merrill  and  Francis  L. 
Ganley,  with  Mr.  Thomas  Carmody,  At- 
torney General,  for  respondent: 

Before  the  declarations  of  Mary  Hardi- 
man  Moan  and  Margaret  Kearns  Hardiman 
were  received,  it  should  have  appeared  that 
they  were  related  by  blood  or  marriage  to 
William  A.  Kenneally,  the  decedent. 

Fulkerson  v.  Holmes,  117  U.  S.  397,  29 
L.  ed.  918,  6  Sup.  Ct.  Rep.  780;  Blackburn 


V.  Crawford,  3  Wall.  176,  18  L.  ed.  186; 
Young  V.  Shulenberg,  165  N.  Y.  386,  80  Am. 
St.  Rep.  730,  59  N.  E.  135 ;  Layton  v.  Kraft, 
111  App.  Div.  842,  98  N.  Y.  Supp.  72;  Jew- 
ell V.  Jewell,  1  How.  219,  11  L.  ed.  108; 
Greene  v.  Almand,  111  Ga.  735,  36  S.  E. 
957 ;  Atty.  Gen.  v.  Kohler,  9  H.  L.  Cas.  685, 
8  Jur.  N.  S.  467,  5  L.  T.  N.  S.  35,  9  Week. 
Rep.  933,  2  Eng.  Rul.  Cas.  186;  Jackson  v. 
Jackson,  80  Md.  194,  30  Atl.  752;  Wa.shiug- 
ton  v.  Bank  for  Sav.  171  N.  Y.  166,  89  Am. 
St.  Rep.  800,  63  N.  E.  831 ;  Jackson  ex  dem. 
Garland  v.  Browner,  18  Johns.  37;  Wise  v. 
Wynn,  59  Miss.  588,  42  Am.  Rep.  381. 

Werner,  J.,  delivered  the  opinion  of  the 
court : 

The  state  has  in  its  possession  money  and 
property  aggregating  over  $50,000  in  amount 
and  value,  which  it  received  from  the  estate 
of  one  William  A.  Kenneally,  who  died 
testate  in  the  city  of  Brooklyn  in  1868.  No 
person  entitled  to  this  property  could  be 
found,  and  it  was  turned  over  to  the  state 
to  await  the  appearance  of  claimants. 
Many  persons,  to  the  number  of  one  hun- 
dred or  more,  liave  at  dilTerent  times  pre- 
sented their  claims  based  on  tlieir  alleged 
relationship  to  the  testator,  but  none  was 
successful  until  the  present   petitioner   ap- 


and  habits  of  the  cousin  could  be  received 
in  evidence. 

Questions  of  pedigree,  such  as  marriages, 
births,  and  deaths  of  members  of  a  family, 
making  family  history,  may  be  proven  by 
declarations  of  the  members  of  a  family 
which  go  to  make  family  tradition  and 
history,  and  there  is  no  reason  why  the 
aflidavit  of  a  deceased  heir,  who  is  properly 
accredited  and  identified  as  a  member  of  the 
family  of  decedent,  may  not  be  used  to  prove 
the  declaration  as  to  family  history,  but 
such  hearsay  testimony  should  not  be  used 
when  the  same  facts  may  be  shown  by  living 
witnesses  whose  testimony  may  be  produced 
on  the  trial,  or  by  deposition  subject  to  the 
ordeal  of  cross-examination.  Wolf  v.  Wil- 
helm,  —  Tex.  Civ.  App.  — ,  146  S.  W.  216. 

Tlie  declarations  or  acts  of  the  intestate 
tending  to  show  his  own  illegitimacy  are 
admissible  as  against  those  claiming  under 
him.     State  v.  McDonald,  supra. 

Declarations  of  a  father  as  to  the  patern- 
ity of  an  illegitimate  child  may  be  shown 
upon  an  issue  as  to  the  child's  parentage. 
Robertson  v.  Campbell,  —  Iowa,  — ,  147  N. 
W.  301. 

In  Hubatka  v.  Maierhoffer,  81  X.  J.  L. 
410,  79  Atl.  340,  where  the  riglit  of  plain- 
tiff in  an  action  of  ejectment  depended  upon 
the  contention  that,  at  the  time  of  the  con- 
veyance of  the  property  to  her  mother  and 
defendant,  they  were  not  husband  and  wife, 
it  was  held  that  the  admission  of  decla- 
rations to  prove  pedigree  is  restricted  to 
declarations  of  deceased  persons  who  were 
related  by  blood  or  marriage  to  the  person 
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concerning  whom  the  declarations  were 
made,  and  so,  where  the  declarations  of  the 
mother,  since  deceased,  tended  to  show  that 
at  the  time  in  question  she  was  not  the  wife 
of  defendant,  they  showed  that  she  was  not 
within  the  restricted  class  referred  to,  and 
carried  with  them  the  evidence  of  their  own 
inadmissibility   as  to  matters  of  pedigree. 

In  State  v.  McDonald,  supra,  however  the 
court  said  that  there  was  no  reason,  at 
least  in  near  putative  relationships,  why  the 
negative  of  the  fact  of  relationship  or  the 
degree  of  relationship  should  not  be  as 
much  a  part  of  the  family  history  as  the 
affirmative  of  such  proposition,  and  so. 
where  the  claimants  of  an  estate  attempted 
to  show  their  right  thereto  by  proving  that 
the  intestate  was  a  legitimatized  brotlior  of 
the  whole  blood,  a  prior  declaration  iiuule 
by  one  of  the  claimants,  who  at  the  tinu  of 
the  trial  was  out  of  the  state  so  as  to  come 
within  the  rule  the  same  as  if  he  were  de- 
ceased, to  the  effect  that  intestate  was  an 
illegitimate  half-brotlier,  was  admissible,  not 
only  against  himself  as  being  a  declaration 
against  interest,  but  also  against  the  other 
claimants  as  a  declaration  as  to  pedigree. 

In  Re  Fail,  50  Misc.  217,  107  N.  Y.  Supp. 
224,  upon  the  issue  whether  a  contestant  of 
a  will  was  the  son  of  the  testator,  the 
declarations  of  the  testator  and  of  his  wife, 
who  predeceased  him,  and  of  a  brother,  since 
deceased,  of  the  contestant,  to  the  elfect 
that  the  contestant  was  not  the  son  of  the 
testator,  but  the  nephew  of  his  wife,  were 
held  admissible  as  declarations  as  to  pedi- 
gree. R.  L.  S.     ,' 
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peared  and  satiafied  the  referee  of  the  va- 
lidity of  his  claim. 

The  petitioner  and  appellant,  John  Ken- 
neally,  asserts  that  he  is  a  ha  If -brother  of 
the  testator,  and  entitled  as  such  to  at 
least  one  half  of  the  fund  held  by  the  state. 
He  instituted  this  proceeding  in  November, 
1910,  under  the  provisions  of  §  2747  of  the 
Code  of  Civil  Procedure.  A  referee  was 
appointed  to  hear  and  determine  the  issues. 
After  a  careful  and  painstaking  review  of 
the  evidence,  'the  referee  reached  the  con- 
clusion that  the  petitioner  had  proved  his 
relationship  to  the  testator,  and  thai  he 
was  entitled  to  the  whole  of  the  fand  be- 
cause there  appeared  to  be  no  other  persons 
in  existence  who  had  any  right  to  share 
therein.  The  court  at  special  term  con- 
firmed the  referee's  report.  Upon  appeal 
to  the  appellate  division  this  determina- 
tion was  reversed  upon  the  facts  and  the 
law,  and  the  petition  was  dismissed. 

The  principal  reason  assigned  by  the  ap- 
pellate division  for  its  reversal  was  that 
the  referee  had  erred  in  receiving  incompe- 
tent evidence,  consisting  of  declarations 
said  to  have  been  made  by  the  petitioner's 
mother  and  his  half-sister,  for  the  purpose 
of  proving  the  petitioner's  relationship  to 
the  testator's  father,  one  Sergeant  John 
Kenneally,  and,  through  this  connection, 
his  relationship  to  the  testator.  The  ground 
on  which  these  declarations  were  held  to 
be  incompetent  is  that  there  was  no  evi- 
dence, except  the  declarations,  to  prove  the 
declarant's  relationship  to  the  testator's 
family.  This  presents  the  important  ques- 
tion on  this  appeal.  The  referee  and  the 
court  at  special  term  held  that  these  dec- 
larations were  competent  evidence  of  the 
petitioner's  claim  of  relationship  to  the 
testator.  Tlie  appellate  division  took  the  con- 
trary view,  and  further  held  that,  even 
if  the  declarations  were  competent,  the  evi- 
dence was  yet  insufficient  to  prove  the  pe- 
titioner's claim.  This  latter  question  we 
need  not  consider  for  reasons  to  which  we 
shall  advert  further  on. 

The  testator,  William  A.  Kenneally,  was 
the  son  of  a  sergeant  in  the  British  army 
named  John  Kenneally,  by  a  wife  whose 
maiden  name  was  Mary  Finn.  The  peti- 
tioner says  he  is  also  a  son  of  the  same 
Sergeant  John,  but  by  another  wife.  If 
this  claim  is  well  founded,  it  follows  that 
he  is  a  half-brother  of  the  testator.  The 
only  evidence  of  the  petitioner's  relation- 
ship to  Sergeant  John,  and  through  him  to 
the  testator,  consists  of  declarations  made 
to  the  petitioner  by  his  mother,  who  has 
been  dead  many  years;  and  by  the  petition- 
er's half-sister,  who  is  also  dead,  to  her 
children,  who  are  the  petitioner's  nephews 
and  nieces.  The  testimony  as  to  these  dec- 
L.R.A.1916D. 


la  rations  is  given  by  the  petitioner  and 
these  nephews  and  nieces. 

The  question  at  issue  will  be  the  better 
understood  if  we  separate  the  evidence  in- 
to two  parts,  dealing  first  with  that  which 
relates  to  the  pedigree  of  the  testator,  and 
then  with  so  much  as  bears  upon  the  pedi- 
gree of  the  petitioner,  for  the  purpose  of 
determining  whether  there  is  any  evidence 
by  which  the  two  are  connected. 

First.  The  testator,  William  A  Kenneally, 
died  in  Brooklyn  in  1868,  leaving  a  will  in 
which  he  stated:  "It  is  now  about  forty 
years  since  I  parted  with  my  brother  Ed- 
ward. The  separation  took  place  in  Canada 
at  a  place  called  Amherstburg.  He  was  go- 
ing to  the  state  of  Michigan.  Edward  was 
born  on  the  30th  of  July,  1813,  in  England. 
Our  father's  name  was  John.  Our  mother's 
maiden  name  was  Mary  Finn.  Our  parents 
were  both  natives  of  Ireland.  I  desire  par- 
ticularly my  executors  to  make  diligent  in- 
quiries and  search,  particularly  about  Ann 
Arbor,  Michigan,  and  to  discover  if  possible 
my  long  lost  brother." 

It  is  not  disputed  that  the  testator's 
father  was  one  John  Kenneally,  a  sergeant 
in  the  British  army,  attached  to  the  Sixty- 
Eighth  Infantry.  He  was  married  in  Ire- 
land to  Mary  Finn.  After  his  marriage, 
and  from  1827  to  1829,  he  was  stationed  at 
Amherstburg  in  Canada,  where  he  had  with 
him  his  wife  and  two  sons;  William,  then 
about  fifteen  years  of  age,  and  Edward, 
about  three  years  younger.  In  1829  Ser- 
geant John  returned  to  England  witli  his 
regiment,  leaving  his  wife  and  two  sons  in 
Amherstburg.  Shortly  after  his  departure, 
his  wife  left  Amherstburg  for  Ann  Arbor, 
Michigan,  taking  with  her  the  younger  son, 
Edward,  and  no  trace  has  since  been  dis- 
covered of  either.  The  son  William  re- 
mained in  Amherstburg,  in  the  care  of  a 
Catholic  priest  called  Father  Fluett,  until 
1831,  when  he  came  to  this  country.  Ser- 
geant John,  upon  his  return  to  England,  en- 
tered a  hospital  as  an  invalid.  He  was 
discharged  from  the  hospital  on  January  30, 
1830,  on  a  pension  of  6  pence  per  day.  In 
the  same  year  he  was  transferred  to  Quebec. 
After  his  return  to  Canada,  and  in  1832,  he 
commuted  his  pension  at  York  (Now  Toron- 
to) for  200  acres  of  land  on  the  Penetan- 
guichene  road.  Here  ends  all  authentic 
evidence  relating  to  Sergeant  John. 

Second.  The  petitioner,  John  Kenneally, 
is  a  resident  of  Idaho  Citv,  Idaho.  He  has 
there  occupied  various  public  positions  and 
is  evidently  a  man  of  good  repute.  Accord- 
ing to  his  testimony  he  was  born  in  1833 
at  Falls  View,  Canada,  just  opposite  the 
present  city  of  Niagara  Falls  in  this  state. 
His  mother  was  Margaret  Keams  Hardi- 
man.      He    lived    with    his    mother,    who 
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moved  to  Cleveland,  Ohio,  where  she  died  in 
1845  or  1846,  when  the  petitioner  was 
twelve  years  of  age.  The  petitioner  has 
no  recollection  of  his  father,  who  died  when 
the  petitioner  was  between  two  and  three 
years  of  a^.  The  petitioner  testified  that 
his  mother  had  told  him  that  she  had  mar- 
ried John  Kenneally,  who  was  a  soldier  in 
the  British  army;  that  she  was  then  a 
widow,  and  he  a  widower  who  had  two  sons 
by  a  former  wife,  whom  he  had  left  at  Am- 
herstburg,  Canada;  that  when  they  were 
married  she  was  a  laundress  and  he  was 
a  waiter  for  a  man  named  Adam  Crysler 
at  Falls  View;  that  they  subsequently 
moved  to  Cleveland j  that  he  had  a  patent 
for  Crown  lands  in  the  locality  of  Georgian 
bay  which  he  was  anxious  the  petitioner 
should  have;  and  that  she  had  been  pos- 
sessed of  certain  personal  belongings  of  his, 
such  as  a  soldier  might  have,  which  had 
been  destroyed  in  a  conflagration  in  Cleve- 
land. 

The  petitioner  had  a  half-sister,  Mary 
Hardiman,  who  died  in  Cleveland  in  1885. 
She  and  the  petitioner  lived  with  their 
mother  in  Cleveland  for  two  years  prior  to 
the  mother's  death.  This  half-sister  mar- 
ried a  man  by  the  name  of  Moan,  and  by 
him  had  five  children.  These  children  tes- 
tified to  tiie  declarations  of  their  mother 
concerning  declarations  made  to  her  by  her 
mother.  To  state  it  differently,  these  wit- 
nesses repeated  the  declarations  of  their 
mother,  Mary  Hardiman,  as  to  matters 
which  she  said  had  been  told  by  her  mother, 
Alargaret  Hardiman  Kenneally.  These  dec- 
larations were  to  the  effect  that  Sergeant 
John  had  been  the  second  husband  of  Mar- 
garet Hardiman  Kenneally  and  was  the  fath- 
er of  the  petitioner. 

Thus  we  have  the  statements  of  the  pe- 
titioner as  to  declarations  made  to  him  by 
his  mother  concerning  his  relationship  to 
Sergeant  John,  and  the  statement  of  the 
children  of  petitioner's  half-sister  as  to  sim- 
ilar declarations  made  by  her  in  repetition 
of  what  she  had  been  told  by  her  mother. 
This  is  all  the  evidence  which  in  anv  wise 
tends  to  prove  petitioner's  relationship  to 
the  testator,  and  it  is  of  course  apparent 
that,  if  the  declarations  of  petitioner's 
mother  are  not  alone  sufficient  to  prove  her 
marriage  to  Sergeant  John,  the  petitioner's 
claim  cannot  be  sustained.  These  declara- 
tions were  duly  objected  to  on  behalf  of 
the  state,  and  the  exceptions  taken  to  their 
admission  in  evidence  raise  the  question  to 
be  determined. 

Declarations  in  regard  to  pedigree,  al- 
though hearsay,  are  admitted  on  the  princi- 
ple that  they  are  the  natural  effusions  of 
persons  who  must  know  the  truth  and  who 
speak  on  occasions  when  their  minds  stand 
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in  an  even  position  without  any  temptation 
to  exceed  or  fall  short  of  the  truth,  White- 
locke  v.  Baker,  13  Ves.  Jr.  514,  9  Revised 
Rep.  216;  Berkeley's  Petition,  4  Campb. 
401,  14  Revised  Rep.  782.  The  admissibili- 
ty of  such  declarations  is  subject  to  three 
conditions:  (1)  The  declarant  must  be  de- 
ceased. (2)  They  must  have  been  made 
ante  litem  motamf  i,  e.,  at  the  time  when 
there  was  no  motive  to  distort  the  truth. 
(3)  The  declarant  must  be  related  either 
by  blood  or  affinity  to  the  family  concern- 
ing which  he  speaks.  The  declarations 
which  we  are  considering  concededly  con- 
form to  the  first  two  of  these  conditions. 
The  question  here  is  whether  they  come 
within  the  third.  The  learned  counsel  for 
the  respondent  contends,  and  the  appellate 
division  has  held,  that  the  declarations  of 
the  petitioner's  mother,  Margaret  Kearns 
Hardiman,  as  to  her  marriage  to  Sergeant 
John  Kenneally,  are  not  alone  sufficient  to 
bring  them  within  that  part  of  the  rule 
requiring  the  declarations  to  be  made  by 
a  member  of  the  family  concerning  which 
they  are  advanced.  More  concretely  stated, 
the  decision  is  that  such  declarations  are 
not  competent,  unless  there  is  some  proof 
dehors  the  declarations  themselves  that  the 
declarant  was  related  to  the  family  which 
the  declarations  are  intended  to  affect. 
Counsel  for  the  appellant  insists,  on  the 
other  hand,  that  these  declarations,  if  tak- 
en as  true,  are  shown  to  have  been  made  by 
a  member  of  the  family  of  Sergeant  John; 
and  the  contention  in  this  regard  seems  to 
be  that  the  declarations  themselves  supply 
the  necessary  corroborative  testimony. 

In  Blackburn  v.  Crawford,  3  Wall.  175, 
187,  18  L.  ed.  186,  191,  it  was  sought  to 
prove  that  certain  persons  were  nephews 
and  nieces  of  one  Dr.  Crawford,  whose  es- 
tate they  claimed.  They  were  children  of 
a  woman  who,  it  was  claimed,  had  married 
a  brother  of  Dr.  Crawford.  This  marriage 
was  disputed.  The  declarations  of  a  sister 
of  the  mother  of  the  claimants  were  received 
in  evidence  to  the  effect  that  the  mother 
had  told  her  that  s]ie  had  married  a  brother 
of  Dr.  Crawford.  These  declarations  were 
objected  to  on  the  ground  that  the  declar- 
ant was  not  shown  to  be  related  to  the 
family  of  Dr.  Crawford.  In  sustaining  this 
objection  the  United  States  Supreme  Court, 
speaking  by  Mr.  Justice  Swayne,  said:  "It 
is  well  settled  that,  before  the  declarations 
can  be  admitted,  the  relationship  of  the  de- 
clarant to  the  family  must  be  established  by 
other  testimony.  Here  the  question  related 
to  the  family  of  Dr.  Crawford.  The  defend- 
ants in  error  claimed  to  belong  to  the  family, 
and  to  be  his  nephew  and  nieces.  To  prove 
this  relationship,  it  was  competent  for  them 
to  give  in  evidence  tlie  declarationo  of  any  de- 
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ceased  member  of  that  family.  But  the 
declarations  of  a  person  belonging  to  an- 
other family — such  person  claiming  to  be 
connected  with  that  family  only  by  the  in- 
termarriage of  a  member  of  each  family — 
rest  upon  a  different  principle.  A  declara- 
tion from  such  a  source  of  the  marriage 
which  constitutes  the  affinity  of  the  de- 
clarant is  not  such  evidence  aliunde  as  the 
law  requires.'* 

In  Fulkerson  v.  Holmes,  1 17  U.  S.  389,  397, 
29  L.  ed.  915,  918,  6  Sup.  Ct.  Rep.  780,  the 
heirs  of  one  John  Holmes  claimed  to  be  the 
owners  of  land  patented  to  Samuel  C. 
Young.  Their  claim  rested  upon  recitals 
in  a  deed  by  Samuel  C.  Young  to  John 
Holmes  in  which  Samuel  C.  was  stated  to 
be  the  son  of  Samuel  Young,  the  original 
patentee.  This  deed,  which  was  many  years 
old,  was  found  among  the  papers  of  John 
Holmes  after  his  death,  and  had  been  ac- 
knowledged before  a  United  States  district 
judge.  In  that  case  the  court  said:  "The 
rule  is  that  declarations  of  deceased  persons 
who  were  dejure  related  by  blood  or  mar- 
riage to  the  family  in  question  may  be  giv- 
en in  evidence  in  matters  of  pedigree.  [Cit- 
ing cases.]  A  qualification  of  the  rule  is 
that,  before  a  declaration  can  be  admitted 
in  evidence,  the  relationship  of  the  declar- 
ant with  the  family  must  be  established  by 
some  proof  independent  of  the  declaration 
itself.  [Citing  cases.]  But  it  is  evident 
that  but  slight  proof  of  the  relationship 
will  be  required,  since  the  relationship  of 
the  declarant  with  the  family  might  be  as 
difficult  to  prove  as  the  very  fact  in  contro- 
versy." 

It  was  there  held  that  the  recitals  in  the 
deed,  supported  by  the  age  of  the  instru- 
ment and  the  manner  of  its  execution,  fur- 
nished slight  but  sufficient  evidence  tending 
to  establish  the  fact  set  forth  in  the  recitals. 
A  similar  situation  was  presented  to  this 
court  in  Y'oung  v.  Shulenberg,  165  N.  Y. 
385,  388,  80  Am.  St.  Rep.  730,  59  N.  E.  135. 
The  rule  in  the  Fulkerson  Case  was  there 
followed,  and  was  thus  stated  by  Judge 
Vann:  "While  the  law  required  that  her 
[the  declarant's]  relationship  to  the  Ellice 
family  should  be  shown  by  evidence  inde- 
pendent of  her  own  declarations,  still,  as 
was  recently  held  in  an  important  case, 
'but  slight  proof  of  the  relationship  will  be 
required,  since  the  relationship  of  the  de- 
clarant with  the  family  might  be  as  difficult 
to  prove  as  the  very  fact  in  controversy," " 
^-citing  Fulkerson  v.  Holmes,  supra. 

This  important  qualification  as  to  the  de- 
gree of  proof  required  to  establish  a  declar- 
ant's connection  with  the  family  which  is 
the  subject  of  his  declarations  is  based  up- 
on sound  reason,  and  is  supported  by  the 
weight  of  authority.  If  such  declarations, 
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in  and  of  themselves  and  without  other  evi- 
dence, are  to  be  held  sufficient  to  establish 
a  declarant's  relationship  to  a  particular 
family,  we  may  as  well  frankly  ignore  the 
third  condition  of  the  rule,  to  which  we 
have  adverted,  requiring  that  a  declarant 
must  be  shown  to  be  a  member  of  a  family 
before  his  declarations  concerning  its  pedi- 
gree are  competent.  The  reason  of  the  mat- 
ter is  very  felicitously  stated  by  Mr.  Whar- 
ton, where  he  says  of  a  declarant:  "It 
would  be  a  petitio  principii  to  say  that  his 
declarations  are  receivable  because  he  is 
a  member  of  the  family,  and  he  is  a  member 
of  a  family  because  his  declarations  •  are  re- 
ceivable."   Whart.  Ev.  §  218. 

The  qualification  is  one  of  growing  im- 
portance. Without  it  a  person  may  estab- 
lish his  relationship  to  any  family  he  choos- 
es by  simply  stating  that  he  has  heard 
from  a  member  of  his  family  a  recitation  of 
the  facts  establishing  the  desired  connection. 
In  this  country,  filled  with  densely  crowd- 
ed cities  in  which  large  fortunes  are  no 
longer  rare,  it  will  be  wiser  and  safer  to 
maintain  this  rule,  circumscribed  by  this 
qualification,  than  to  relax  it  even  in  cases 
that  appear  to  be  meritorious.  It  may 
prove  a  hardship  now  and  then  to  require 
even  slight  evidence  of  the  relationship  of 
a  decedent  to  the  family  of  which  he  de- 
clares before  his  declarations  will  be  re- 
ceived, but  the  consequences  of  the  contrary 
rule  would  inevitably  be  much  more  serious. 

With  a  single  exception,  the  English  cas- 
es sustain  this  qualification.  Plant  v.  Tay- 
lor, 7  Hurlst.  &  N.  211,  237,  31  L.  J.  Exch. 
N.  S.  289,  8  Jur.  N.  S.  140,  5  L.  T.  N.  S. 
318;  Hitchins  v.  Eardley,  L.  R.  2  Prob.  & 
Div.  248,  40  L.  J.  Prob.  N.  S.  70,  25  L.  T. 
N.  S.  163;  Smith  v.  Tebbitt,  L.  R.  1  Prob. 
&  Div.  354,  36  L.  J.  Prob.  N.  S.  35,  15  L. 
T.  N.  S.  694,  15  Week.  Rep.  562;  Atty.  Gen. 
V.  Kohler,  9  H.  L.  Cas.  660,  8  Jur.  N.  S. 
467,  5  L.  T.  N.  S.  35,  9  Week.  Rep.  933,  2 
Eng.  Rul.  Cas.  186.  It  is  also  the  rule  in 
other  states.  Northrop  v.  Hale,  76  Me. 
306,  49  Am.  Rep.  615;  Wise  v.  Wynn,  59 
Miss.  588,  42  Am.  Rep.  381;  Anderson  v. 
Smith,  2  Mackey,  281;  Lanier  v.  Hebard, 
123  Ga.  633,  51  S.  E.  632.  The  exception 
referred  to  is  found  in  a  case  cited  by  coun- 
sel for  the  appellant,  which  seems  in  theory 
to  uphold  the  qualification  above  set  forth, 
but  in  fact  ignores  it.  In  Monkton  v.  Atty. 
Gen.  2  Russ.  &  M.  147,  a  narrative  written 
by  one  John  Troutbeck,  purporting  to  give 
a  genealogical  account  of  his  family,  Avas 
admitted  in  evidence  as  a  declaration  to 
prove  the  relationship  of  the  claimants  to 
the  testator,  Samuel  Troutback.  John 
Troutbeck,  the  declarant,  who  had  died  pri- 
or to  the  trial,  was  a  member  of  the  family 
of  the  claimants;  but  if  we  read  the  facts 
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aright  there  was  no  other  evidence  connect- 
ing the  two  families.  Lord  Brougham  there 
8aid:  "I  entirely  agree  that  in  order  to 
admit  hearsay  evidence  in  pedigree,  you 
must,  by  evidence  dehors  the  declarations, 
connect  the  person  making  them  with  the 
family.  But  I  cannot  go  the  length  of  hold- 
ing that  you  must  prove  him  to  be  connect- 
ed with  both  branches  of  the  family  touch- 
ing which  his  declaration  is  tendered. 
That  he  is  connected  with  the  family  is  suf- 
ficient; ...  to  say  that  you  cannot  re- 
ceive in  evidence  the  declaration  of  A,  who 
is  proved  to  be  a  relation  by  blood  of  B, 
touching  the  relationship  of  B,  with  C,  un- 
less you  have  first  connected  him  also  by 
evidence  dehors  his  declaration  with  C,  is 
a  proposition  which  has  no  warrant  either 
in  the  principle  upon  which  hearsay  is  let 
in,  or  in  the  decided  cases." 

This  case  is  often  cited  and  has  been  the 
subject  of  much  comment,  and  it  seems  to 
have  produced  most  of  the  confusion  in 
which  this  subject  of  pedigree  is  involved. 
When  that  case  came  before  the  House  of 
Liords  upon  an  appeal  in  a  subsequent  pro- 
ceeding (sub  nom.  Robson  v.  Atty.  Gen.  10 
Clark  &  F.  471),  this  question  was  not 
passed  upon,  and,  in  respect  of  the  admissi- 
bility of  the  narrative  of  John  Troutbeck, 
the  court  plainly  stated  that  it  desired  to 
be  "understood  as  not  expressing  any  opin- 
ion as  to  the  admissibility  of  it  in  point  of 
law."  In  Wise  v.  W>nn,  59  Miss.  588,  42 
Am.  Rep.  381,  the  Monkton  Case  was  com- 
mented upon  as  follows:  'The  same  doc- 
trine [t.  €.,  requiring  proof  dehors  the  dec- 
larations] is  announced  in  Monkton  v. 
Atty.  Gen.  supra,  though  it  may  perhaps  be 
doubted  whether  the  conclusion  reached  i^ 
that  case  does  not  offend  against  the  doc- 
trine." 

Sitler  V.  Gehr,  105  Pa.  692,  51  Am.  Rep. 
207,  and  Re  Hartman,  157  Cal.  206,  36 
L.R.A.(N.S.)  530,  107  Pac.  106,  21  Ann. 
Cas.  1302,  are  in  the  same  category  with 
the  Monkton  Case.  That  case  also  appears 
to  be  vouched  for  by  no  less  an  authority 
than  Prof.  Wigmore  in  his  well-known  work 
on  Evidence,  vol.  2,  §  1491.  If  we  read  him 
aright,  he  expresses  the  view  that  the  Monk- 
ton  Case  sets  forth  the  true  doctrine,  and 
he  argues,  in  effect,  that  when  a  declarant 
is  shown  to  be  connected  with  the  family 
whose  relationship  with  another  family  is 
in  dispute,  his  declarations  are  competent 
without  any  independent  evidence  connect- 
ing the  two.  This  statement  of  tlie  rule, 
it  seems  to  us,  is  too  broad.  When  a  de- 
clarant who  claims  relationship  by  consan- 
guinity has  been  shown  to  be  a  member  of 
one  branch  of  a  family,  it  is  of  course  not 
necessary  to  prove  him  also  related  to  the 
other  branch  in  order  to  make  his  declara- 
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tions  competent;  but,  until  there  is  some 
independent  evidence  connecting  his  family 
with  the  other  family,  the  case  is  not 
brought  within  the  qualification  of  the  rule 
Vhich  is  supported  by  the  great  weight  of 
authority.  Much  more  is  this  qualification 
to  be  observed  in  cases  of  asserted  relation- 
ship by  affinity,  as  in  the  case  of  the  de- 
clarant upon  whom  the  petitioner  relics 
to  prove  his  consanguinity  to  the  testator. 
Proof  of  the  marriage  of  the  petitioner's 
mother  to  Sergeant  John  Kenneally  is  es- 
sential to  establish  the  petitioner's  relation- 
ship to  the  testator.  There  is  no  such  proof 
in  the  case  at  bar,  unless  we  accept  the 
mother's  unsupported  declarations  as  evi- 
dence of  the  asserted  relationship,  and  this 
we  regard  as  inadmissible. 

There  are  a  few  jurisdictions  in  which 
it  has  been  held  that  the  declarant  need  not 
be  related,  either  by  blood  or  marriage,  to 
the  family  of  which  he  declares.  It  is  of 
course  the  logical  corollary  of  this  unquali- 
fied rule  that  the  declarations  of  any  per- 
son who  claims  to  know  the  facts  are  to  be 
regarded  as  competent,  whether  be  is  or  is 
not  related  to  the  family  of  whose  pedigree 
he  speaks.  The  reasoning  in  support  of 
this  relaxed  rule  is  well  illustrated  in  Car- 
ter v.  Montgomery,  2  Tenn.  Ch.  216,  227, 
228,  where  the  prevailing  English  and  Amer- 
ican rule  is  very  clearly  stated. 

"In  England,"  says  Chancellor  Cooper,  of 
Tennessee,  "it  is  now  well  settled  that  hear- 
say evidence  is  resorted  to  in  matters  of 
pedigree,  upon  the  principle  of  declarations 
forming  a  part  of  the  res  gestce,  and  there- 
fore original  evidence,  upon  the  ground  of 
the  interest  of  declarants  in  knowing  the 
connections  of  the  family.  The  rule  is,  con- 
sequently, restricted  to  the  declarations  of 
deceased  persons  who  were  related  by  blood 
or  marriage  to  the  person  from  whom  the 
descent  is  claimed,  and  general  repute  in 
the  family  proved  by  a  surviving  member. 
Vowles  V.  Young,  13  Ves.  Jr.  140,  9  Revised 
Rep.  164;  Whitelocke  v.  Baker,  13  Ves.  Jr. 
514,  9  Revised  Rop.  216;  Doe  ex  dem.  Ban- 
ning V.  Griffin,  15  East.  293.  13  Revised 
Rep.  474,  86  Eng.  Rul.  Cas.  654.  This  doc- 
trine is  comparatively  recent,  even  in  that 
countrj',  and.  although  the  weight  of  Amer- 
ican authority  is  tending  in  the  same  di' 
rection,  there  are  many  respectable  deci- 
sions which  make  no  such  limitations. 
Banert  v.  Day,  3  Wash.  C.  C.  243,  Fed.  Cas. 
No.  836;  Boudereau  v.  Montgomery,  4 
Wash.  C.  C.  186,  Fed.  Cas.  Xo.  1,094; 
Jackson  ex  dem.  Ross  v.  Cooley,  8  .fohns. 
128;  Pegram  v.  Isabell,  2  Hen.  &  M.  193: 
Walkup  V.  Pratt,  5  Harr.  &  J.  51.  It  is 
obvious  that  while  the  English  rule  may  be 
most  consonant  to  sound  principle,  and  may 
answer  the  ends  of  justice  in  a  dense  popu- 
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lation  and  settled  community,  yet  it  scarce- 
ly suffices  in  a  sparsely  inhabited  country 
with  a  migratory  and  rapidly  changing  pop- 
ulation. It  would  be  utterly  inadequate  in 
matters  relating  to  a  slave  population, 
where  the  family  is  not  legally  recognized, 
and,  for  the  same  reason,  to  the  settlement 
of  the  rights  of  illegitimates.  Where  would 
the  negro  have  been  in  suits  for  freedom, 
after  a  few  years,  on  a  change  of  domicil 
by  the  master,  with  the  presumption  of 
slavery  against  them  by  reason  of  color,  if 
the  English  rule  had  been  rigidly  adhered 
to?  In  this  state  we  have  departed  from  it, 
and  allow  hearsay  from  other  than  members 
of  the  family,  and  public  repute  in  the  com- 
munity." 

This  Tennessee  case  is  fairly  typical  of 
a  few  others,  which  we  deem  it  unnecessary 
to  cite. 

We  live  in  a  state  where  the  social  con- 
ditions, no  le88  than  the  rapid  growth  of 
our  population  and  the  constant  increase 
of  similar  family  names,  are  urgent  reasons 
for  preserving  the  rule  in  its  integrity. 
Identity  of  names^  religion,  and  nativity 
are  too  common  to  be  alone  sufficient  evi- 
dence of  family  connections.  Any  exten- 
sion of  the  hearsay  rule  in  regard  to  pedi- 
gree, permitting  declarations  by  persons  not 
related  by  blood  or  marriage  to  the  person 
from  whom  descent  is  the  matter  in  issue, 
would  open  the  door  to  frauds  and  uncer- 
tainties, which  should  not  be  invited  or 
encouraged. 

The  petitioner's  case,  whatever  its  merit, 
fails  at  the  point  of  greatest  importance,  be- 
cause it  lacks  the  support  of  any  evidence, 
aside  from  the  declarations  testified  to  by 
him  and  his  nephews  and  nieces,  which 
tends  to  establish  his  relationship  to  Ser- 
geant John  Kenneally,  and  through  him 
to  the  testator,  William  A.  Kenneally.  We 
agree  therefore  with  the  appellate  division 
in  the  conclusion  that  the  petitioner  has  not 
proved  his  right  to  the  money  and  property 
of  William  A.  Kenneally's  estate,  now  in 
the  custody  of  the  state. 

The  appellate  division  not  only  reversed 
the  order  of  the  special  term,  but  dismissed 
the  petition.  If  the  appellate  division  in- 
tended to  exercise  the  power  which  it  now 
has  under  §  1317  of  the  Code  of  Civil  Pro- 
cedure, it  should  have  made  findings  of 
fact  which  would  support  such  a  final  de- 
termination. Bonnette  v.  Molloy,  209  N". 
Y.  167,  102  N.  E.  659.  We  think  this  is  not 
a  case  in  which  the  courts  can  hold  as  mat- 
ter of  law  that  it  will  be  impossible  for  the 
petitioner  to  succeed  upon  a  new  hearing, 
for  'he  may  be  able  to  adduce  additional 
faets  to  support  his  claim. 

The  order  of  the  Appellate  Division 
should  be  modified  by  directing  a  new 
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hearing,  and  as  so  modified  affirmed,  with- 
out costs  to  either  party  in  this  court. 

Willard  Bartlett,  Ch.  J.,  and  Hiscock, 
Chase,  Collin,  and  Cuddeback,  JJ.,  con- 
ciu*.    Hogan,  J.,  not  sitting. 
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HAGBARD    EKEROLD,    Appt. 
(211  N.  Y.  386,  105  N.  E.  670.) 

Appeal  —  allowance  in  criminal  case. 

1.  A  criminal  proceeding  originating  in 
an  inferior  court  is  within  the  provision  of 
a  constitutional  provision  that  the  appellate 
division  in  any  department  may  allow  an 
appeal  upon  any  question  which,  in  its  opin- 
ion, ought  to  be  reviewed  by  the  court  of 
appeals. 

Same  —  certiflcatlou  of  question. 

2.  The  appellate  division,  in  allowing  an 
appeal  in  a  criminal  case  to  the  court  of 
appeals,  is  not  bound  to  formulate  and  cer- 
tify a  specific  question. 

School  —  exclusion  for  lack  of  vaccina* 
tlon  —  effect  on  compulsory  educa- 
tion law. 

3.  The  exclusion  of  a  child  from  school 
because  of  failure  to  comply  with  the  law 
making  vaccination  a  condition  to  admis- 
sion does  not  justify  the  parents'  neglect 
to  comply  with  the  compulsory  education 
law. 

(June  2,   1934.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Appellate  Division  of  the  Su- 
preme Court,  First  Department,  affirming  a 
judgment  of  the  Court  of  General  Sessions 
for  New  York  Countv,  which  affirmed  a 
judgment  of  the  City   Magistrate's   Court, 

Note.  —  Expulsion  or  exclusion  of  child 
from  school  as  excuse  or  justification 
for  noncompliance  toith  compulsory 
education    law. 

As  to  the  power  of  school  authorities  to 
require  attendance  at  a  particular  school 
as  affected  by  location,  accessibility,  or  dis- 
tance, see  note  to  Williams  v.  Board  of 
Education,  22  L.R.A.(N.S.)   584. 

As  to  what  instruction  constitutes  com- 
pliance with  compulsory  education  statute, 
see  note  to  State  v.  Counort,  41  L.R.A. 
(N.S.)   96. 

Many  states  have  enacted  laws  or  made 
provisions  for  regulations  requiring  the 
vaccination  of  children  as  a  condition  to 
their  admission  to,  or  attendance  upon, 
public  schools  (as  to  the  power  of  the  state 
to  enact  such  laws,  see  notes  to  Duffield  v. 
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convicting  him  of  violating  tlie  compulsory 
education  law.     Affirmed. 

The  question  certified  by  the  appellate 
division  was  as  follows: 

"When  a  father  who  does  not  believe  in 
vaccination  sends  his  child  to  school  un- 
vaccinated,  but  the  school  authorities  re- 
fused to  allow  said  unvaccinated  child  to 
attend  school,  and  thereafter  the  father 
does  not  cause  said  child  to  attend  on  in- 
structions as  provided  in  §  624  of  chapter 
140  of  the  Laws  of  1910,  is  such  father 
subject  to  the  penalty  provided  in  §  625  of 
said  act?" 

The  facts  are  stated  in  the  opinion. 

Mr.  Harry  Weinberger,  for  appellant: 

There  was  no  violation  of  the  compulsory 
education   law. 


People  V.  Briggs,  193  N.  Y.  459,  86  N.  E. 
522;  Van  Dyck  v.  McQuade,  86  K.  Y.  56; 
Verona  Cent.  Cheese  Co.  v.  Murtaugh,  50 
N.  Y.  314;  People  v.  Rosenberg,  138  N.  Y. 
415,  34  N.  E.  285;  Re  Viemeiater,  179  N. 
Y.  239,  70  L.R.A.  796,  103  Am.  St.  Rep. 
859,  72  N.  E.  97,  1  Ann.  Cas.  334;  35  Cyc. 
1123;  Com.  v.  Smith,  9  Pa.  Dist.  R.  625; 
Com.  V.  Bauman,  33  Pittsb.  L.  J.  N.  S.  109 ; 
Duffield  V.  Williamsport  School  Dist.  162 
Pa.  476,  25  L.R.A.  152,  29  Atl.  742;  People 
V.  Xelson,  153  N.  Y.  94,  60  Am.  St.  Rep. 
592,  46  N.  E.  1040;  Blue  v.  Beach,  155  Ind. 
142,  50  L.R.A.  64,  80  Am.  St.  Rep.  195,  60 
N.  E.  89;  State  ex  rel.  O'Bannon  v.  Cole, 
220  Mo.  697,  22  L.R.A.  (N.S.)  986,  119  S. 
W.  424;  People  v.  Phyfe,  136  N.  Y.  559, 
19  L.R.A.  141,  32  N.  E.  978. 


Williamsport  School  Dist.  25  L.R.A.  152, 
and  People  ex  rel.  Jenkins  v.  Board  of 
Education,  17  L.R.A.(N.S.)  710).  In  most 
of  the  cases  on  the  subject  under  anno'tation, 
as  in  People  v.  Eeerold,  failure  to  comply 
with  these  vaccination  laws  has  been  the 
ground  of  expulsion  or  exclusion,  and  the 
basis  of  the  subsequent  court  controversy. 
There  is  a  sharp  conflict  of  opinion  on  this 
point. 

The  importance  of  the  decision  of  the 
question  under  investigation  in  this  particu- 
lar class  of  cases  is  not  to  be  minimized, 
for,  as  pointed  out  by  one  of  the  courts 
passing  thereon  it  may  readily  result  in 
making  compulsory  a  thing  which  the  par- 
ent or  guardian  does  not  believe  to  be  for 
the  child's  benefit.  Thus,  in  State  v.  Turnev, 
31  Ohio  C.  C.  222,  AUread,  J.,  holding  that 
the  exclusion  of  the  child  from  the  public 
schools  for  failure  to  comply  with  the  vac- 
cination law  relieved  the  parent  from  the 
obligation  under  the  compulsory  education 
law  of  seeking  its  admission  into  a  private 
or  parochial  school,  said:  "While  it  is 
true  that  the  parent  is  required  by  the  act 
to  send  his  child  to  a  public,  private,  or 
parochial  school,  yet  the  election  is  with 
the  parent.  The  character  of  our  system  of 
public  schools  and  the  manner  in  which 
they  are  sustained  do  not  justify  us  in 
holding  that  where  a  child  is  excluded  from 
the  public  schools — because  in  some  degree 
supposed  to  be  an  'undesirable  citizen,' — 
that  the  parent  is  compelled  to  seek  its 
admission  in  a  private  or  parochial  school. 
There  is  no  presumption  that  the  child,  if 
rejected  by  the  public  schools,  would  be  re- 
ceived in  a  private  or  parochial  school  or 
a  school  of  some  other  district;  and  there- 
fore, in  the  last  analysis,  the  question  of 
compulsory  vaccination  comes  up.  If  exclu- 
sion for  failure  to  comply  with  the  rule  of 
a  public  school  as  to  vaccination  is  no  de- 
fense to  a  prosecution  under  the  compulsory 
education  act,  then  the  exclusion  for  viola- 
tion of  a  similar  rule  as  to  private  or 
parochial  or  other  district  schools  would  be 
no  defense,  and  we  would  then  be  face  to 
face  with  a  compulsory  vaccination  law. 
Besides,  the  father  elected  to  send  his  child 
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to  the  public  school,  and  claims  that  he  did 
so  and  offers  to  continue  to  do  so.  The 
validity  of  his  convictions  must  rest  upon 
proof  of  his  sending  or  failing  to  send  his 
child  to  the  public  schools.  There  is  no 
claim  that  the  violation  of  the  rules  was 
a  colorable  pretext  to  justify  a  child  of 
truant  disposition  and  screen  an  indifferent 
parent.  Ihe  evidence  shows  the  child  was 
willing  to  go  to  school  and  the  parent  anx- 
ious to  have  it  go.  In  this  state  of  facts 
the  conviction  was  unlawful,  and  the  judg- 
ment of  the  court  of  common  pleas,  re- 
versing the  conviction  and  discharging  the 
defendant,  is  affirmed." 

So,  too,  in  the-  following  cases,  it  is  like- 
wise held  that  the  expulsion  or  exclusion 
of  a  child  from  school  for  failure  of  the 
parent  to  comply  with  vaccination  regula- 
tions affords  the  parent  an  excuse  and  justi- 
fication for  noncompliance  with  the  com- 
pulsory education  act:  Com.  v.  Smith,  9 
Pa.  Dist.  R.  625;  Com.  v.  Bauman,  33 
Pittsb.  L.  J.  N.  S.  109;  State  ex  rel.  O'Ban- 
non  V.  Cole,  220  Mo.  697,  22  L.R.A.(N.S.) 
986,  119  S.  W.  424. 

The  compulsory  education  acts,  it  has 
been  held,  are  penal  in  their  nature,  and 
must  be  construed  strictly  and  according 
to  their  letter.  Com.  v.  Smith  and  Com.  v. 
Bauman,  supra. 

In  the  Smith  Case,  the  court  said:  "It 
must  be  remembered  in  construing  this  stat- 
ute that  it  does  not  make  it  the  duty  of  the 
persons  covered  by  it  to  obtain  a  certificate 
for  presentation  to  the  teacher  that  the 
child  has  been  successfully  vaccinated  or 
had  previously  had  smallpox;  and  unless 
you  can  read  that  into  the  statute,  we  are 
at  a  loss  to  see  how  this  judgment  can  be 
sustained.  The  defendant  discharged  all 
the  duties  expressly  enjoined  by  the  statute 
by  sending  his  son  to  school;  and  while  an- 
other statute  required  the  teacher  to  refuse 
him  admission,  in  default  of  the  certificate, 
the  discharge  of  that  duty  by  the  teacher 
added  nothing  to  the  duties  prescribed  by 
the  statute  under  which  this  judgment  was 
entered.  This  is  a  penal  statute  and  must 
be  construed  strictly  and  according  to  its 
letter.     The  meaning  of  this  rule  of  con- 
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Mr.  Charles  Mclntyre,  with  Mr. 
Charles  S.  Whitman,  for  respondent: 

The  court  of  appeals  has  no  jurisdiction 
to  entertain  this  appeal. 

People  V.  Johnston,  187  N.  Y.  319,  79  N. 
E.  1018;  People  ex  rel.  Public  Charities  A 
Correction  Comrs.  ▼.  Cullen,  151  N.  Y.  54, 
45  N.  E,  401 ;  Poople  v.  Malone,  169  N.  Y. 
568,  62  N.  E. 

The  defendani;  was  guilty  of  a  misde' 
meanor. 

Re  Viemeister,  179  N.  Y.  236,  70  L.RA. 
796,  103  Am.  St.  Rep.  869,  72  N.  E.  97,  1 
Ann.  Cas.  334;  Jacobson  v.  Massachusetts, 
197  U.  S.  11,  49  L.  ed.  643,  25  Sup.  Ct.  Rep. 
358,  3  Ann.  Cas.  765;  Cromwell  v.  Benja- 
min, 41  Barb.  558;  People  ex  rel.  Brooks 
y.  Brooks,  35  Barb.  85. 


Hiscock,  J.,  delivered  the  opinion  of  the 
court : 

The  defendant  was  duly  convicted  before 
a  magistrate  in  the  city  of  New  York  of 
violating  the  duty  imposed  on  him  as  a 
parent  by  §  624  of  the  education  law  (Con- 
sol.  Laws,  chap.  16;  Laws  of  1910,  chap. 
140)  to  cause  his  son  *'to  attend  upon  in- 
struction," in  accordance  with  the  provi- 
sions of  §  621  of  that  chapter,  and  which 
violation  is  made  a  misdemeanor.  His 
child  was  between  the  ages  of  seven  and 
fourteen  years,  and  therefore  came  within 
those  provisions  of  said  latter  section, 
which  read  as  follows:  "1.  Every  child 
within  the  compulsory  school  ages,  in  prop- 
er physical  and  mental  condition  to  attend 
school,  residing  in  a  city  or  school  district 


atruction  is  that  penal  statutes,  such  as  the 
one  luder  consideraticm,  are  not  to  be  re- 
garded as  including  anything  which  is  not 
within  their  letter  as  well  as  their  spirit, 
which  is  clearly  and  intelligently  described 
in  the  very  words  of  the  statute,  as  well 
as  manifei^ly  intended  by  the  l^slature. 
Endlich,  Interpretation  of  Statutes,  454. 
We  must  conclude  from  the  foregoing  that 
the  compulsory  education  act,  by  its  terms, 
did  not  make  it  obligatory  upon  the  defend- 
ant to  obtain  a  certificate.  His  sole  duty 
prescribed  by  it  was  to  send  his  son  to 
school.  He  did  this.  The  teacher  refused 
the  son  admission  simply  because  he  did 
not  present  a  certificate.  There  is  nothing 
in  this  statute  making  vaccination  man- 
datory in  any  case;  neither  does  it  require 
the  child  to  produce  a  certificate  that  it 
has  been  successfully  vaccinated  or  had 
smallpox.  In  order  to  sustain  this  judg- 
ment, we  must  say  that  the  defendant  was 
obliged  by  the  terms  of  the  statute  to  pro- 
cure, and  his  son  to  present,  a  certificate. 
We  cannot  say  this,  llie  defendant  made  a 
complete  answer  to  the  case  of  the  common- 
wealth when  he  showed  that  he  had  sent 
his  son  to  school  imtil  he  was  denied  ad- 
mission by  the  teacher." 

And  in  the  Bauman  Case,  in  answer  to 
the  contention  of  the  commonwealth  that 
the  compulsory  education  act  and  the  act 
requiring  the  vaccination  of  school  children 
must  be  considered  as  in  pari  materia,  and 
that,  when  so  considered,  not  only  required 
attendance  at  school,  but  also  made  com- 
pulsory the  vaccination  of  all  children 
required  to  attend  school,  the  court  said: 
**We  cannot  agree  with  that  contention. 
The  act  of  1901  contains  no  reference  what- 
ever to  a  certificate  of  vaccination.  It 
merely  enacts  that  parents  shall  send  their 
children  to  school,  and  provides  a  penalty 
for  their  neglecting  so  to  do.  The  act  of 
1895  makes  it  the  duty  of  school  principals 
to  refuse  admission  to  schools  of  children 
who  do  not  present  a  physician's  vaccina- 
tion certificate.  This  act  imposes  a  penalty 
upon  the  principal  for  admitting  a  child 
without  such  certificate,  but  inflicts  no 
penalty  upon  either  parent  or  child  for 
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failure  to  furnish  the  certificate^  except  that 
the  child  is  deprived  of  the  privilege  of 
attending  school  with  other  children  of  the 
neighborhood.  These  acts,  at  least  the 
parts  thereof  material  to  this  case,  being 
penal  in  effect,  must  be  strictly  construed, 
and  cannot  be  held  to  include  anything  not 
clearly  and  manifestly  intended  by  their 
language.  The  act  of  1901  required  the 
defendant  to  send  his  ohildren  to  school. 
This  he  attempted  to  do,  by  presenting  them 
at  the  schoolhouse  nearest  his  home,  and 
asking  that  they  be  enrolled.  In  doing  this, 
he  complied  with  the  provisions  of  the  act. 
His  children  were  not  refused  admission  to 
the  school  because  of  either  his  or  their 
failure  to  comply  with  any  of  the  provisions 
of  the  act.  Their  admission  was  refused 
solely  because  of  inability  to  present  physi- 
cians' vaccination  certificates  required  by 
the  act  of  1895,  which  relates  to  an  entire- 
ly different  subject.  These  acts  are  not  in 
pari  materia,  and,  even  if  they  were,  there 
is  nothing  in  them  either  separately  or 
read  together  which  can  reasonably  be  con- 
strued to  make  the  vaccination  of  school 
children  compulsory.  The  defendant,  not 
having  neglected  any  duty  imposed  upon 
him  by  the  1st  section  of  the  act  of  July 
11,  1901,  was  improperly  convicted,  and  the 
judgment  of  the  magistrate  must  be  re- 
versed and  set  aside." 

It  will  be  observed  that  since  in  these 
cases  the  compulsory  education  acts  were 
construed  strictly  without  reference  to  the 
vaccination  acts,  which  they  failed  to  men- 
tion, they  are  not  necessarily  authority  in 
a  case  where  the  education  act  requires 
the  presentation  of  a  vaccination  certificate 
to  entitle  a  child  to  admission  to  school. 

The  view  taken  by  the  court  in  People 
V.  Ekebold,  where  it  does  not  appear  that 
the  compulsory  education  act  made  any 
reference  to  the  vaccination  act,  is  sus- 
tained by  People  v.  Mcllwain,  151  N.  Y. 
Supp.  366.  And  in  the  same  connection, 
see  Shappee  v.  Curtis,  142  App.  Div.  155, 
127  K.  Y.  Supp.  33. 

And  in  Walker  v.  Cummings,  107  L.  T. 
N.  S.  304,  76  J.  P.  375,  28  Times  L.  R.  442, 
23  Cox,  C.  C.  167,  10  L.  G.  R.  728,  it  was 
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having  a  population  of  five  thousand  or 
more  and  employing  a  superintendent  of 
schools,  shall  regularly  attend  upon  instruc- 
tion as  follows:  (a)  Each  child  between 
seven  and  fourteen  years  of  age  shall  at- 
tend the  entire  time  during  which  the  school 
attended  is  in  session,  which  period  shall 
not  be  less  than  one  hundred  and  sixty 
days  of  actual  school/' 

The  important  facts  involved  in  the  con- 
troversy were  precipitated  by  the  subject 
of  vaccination  in  the  public  schools.  The 
boy  had  been  in  attendance  at  a  public 
school  and  had  not  been  vaccinated.  Act- 
ing under  and  in  accordance  with  the  pro- 
visions of  §  310  of  the  public  health  law 
(Consol.  Laws,  chap.  45),  providing  "no 
child  or  person  not  vaccinated  shall  be  ad- 
mitted or  received  into  any  of  the  public 
schools  of  the  state,  and  the  trustees  or  oth- 
er oflScers  having  the  charge,  management 
or  control  of  such  schools  shall  cause  this 
provision  of  law  to  be  enforced,"  the  board 
of  education  of  the  city  of  New  York  had 
adopted  by-laws  in  substance  providing  that 
no  pupil  should  be  allowed  to  attend  the 
public  schools  unless  he  had  been  vaccinat- 
ed. Because  of  a  refusal  to  comply  with 
this  statute  and  these  by-laws,  the  defend- 
ant's son  was  excluded  from  the  school 
which  he  had  been  attending,  and  defendant 
urges  this  exclusion  as  a  valid  reason  why 
he  should  not  comply  with  the  provisions 
of  the  education  law  requiring  the  attend- 
ance of  his  son,  and  therefore  as  a  defense 
to  this  proceeding  to  punish  him  for  failure 
to  cause  such  attendance  on  the  part  of 
said  son. 

The  first  proposition  urged  upon  our  con- 
sideration is  that  no  appeal  will  lie  from 
the  judgment  of  the  appellate  division,  but 
we  think  this  cannot  be  sustained. 

Section  94  of  the  act  in  relation  to  the 
inferior  courts  of  criminal  jurisdiction  of 
the  city  of  New  York  (Laws  of  1910,  chap. 
659 )  in  substance  enacts  that  all  provisions 
applicable  to  appeals  to  the  court  of  gener- 
al sessions  of  the  peace  in  the  county  of 


New  York  from  any  judgment  of  a  city 
magistrate,  or  of  any  court  held  by  a  city 
magistrate,  in  force  when  said  act  to<^  ef- 
fect, shall  apply  to  and  regulate  all  appeals, 
and  the  right  of  appeal  in  all  cases  hither- 
to existing  was  preserved. 

Section  72  of  said  act  provides  that  the 
magistrates  of  said  court  are  magistrates, 
and  said  magistrates'  courts  are  police 
oourtSi  within  the  meaning  of  the  provisions 
of  the  Code  of  Criminal  Procedure  and  the 
Penal  Law.  Under  these  provisions  an  ap- 
peal from  the  decision  of  a  city  magistrate's 
court  to  the  court  of  general  sessions,  and 
thence  from  a  judgment  of  afiSrmance  to 
the  appellate  division,  was  matter  of  right. 
Code  Criminal  Procedure,  §§  749,  751,  and 
§  770.  In  the  absence  of  permission  to  ap- 
peal, the  judgment  of  the  appellate  divisi<^ 
was  final.  Code  of  Criminal  Procedure, 
§  771;  People  v.  Johnston,  187  N.  Y.  319, 
79  N.  E.  1018. 

While  the  act  already  referred  to  (Laws 
of  1910,  chap.  659,  §  40)  secured  without 
permission  the  right  to  appeal  to  the  court 
of  appeals  from  a  judgment  of  the  appellate 
division  in  the  case  of  a  prosecution  origi- 
nating in  the  court  of  special  sessions  in 
New  York,  thereby  changing  the  law,  no 
such  amendment  seems  to  have  been  made 
in  the  case  of  city  magistrates'  courts. 

Under  the  Constitution,  however,  I  think 
that  the  appellate  division  had  permission 
to  allow  a  further  appeal  from  its  judgment 
to  this  court.  The  Constitution  (article  6, 
§9),  after  enumerating  cases  in  which  ap- 
peals may  be  taken  to  the  court  of  appeals 
as  matter  of  right,  further  provides:  "The 
appellate  division  in  any  department  may, 
however,  allow  an  appeal  upon  any  question 
of  law  which,  in  its  opinion,  ought  to  be  re- 
viewed by  the  court  of  appeals." 

No  statutory  provision  has  been  adopted 
under  this  enactment  expressly  allowing  ap- 
peals by  permission  to  the  court  of  appeals 
in  a  criminal  proceeding  originating  like 
the  present  one  in  an  inferior  court. 

The  legislature,  however,  interpreting  and 


held  that  a  parent  who  knowingly  sent  his 
child  to  school  in  such  a  verminous  condi- 
tion that  admission  was  refused  had  not 
"caused  the  child  to  attend  school"  within 
the  meaning  of  the  by-laws  applicable,  and 
that  the  refusal  of  admission  afforded  him 
no  "reasonable  excuse." 

And  Jones  v.  Rowland,  80  L.  T.  N.  S. 
630,  63  J.  P.  454,  19  Cox,  C.  C.  315,  holds 
that  where  the  parent  of  a  child  ten  years 
of  age,  who  attended  a  voluntary  public 
and  elementary  school,  was  informed  that, 
for  reasons  approved  by  the  education  de- 
partment, the  child  must  cease  to  attend 
that  particular  school,  and  attend  another 
in  the  same  district,  but  the  parent  con- 
tinued to  send  the  child  to  the  same  school, 
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where  it  was  refused  admission,  the  parent 
was  properly  convicted  of  neglecting  to 
cause  his  child  to  attend  school. 

And  it  is  held  in  Saunders  v.  Richardson, 
L.  R.  7  Q.  B.  Div.  388,  50  L.  J.  Mag.  Cas. 
N.  S.  137,  45  L.  T.  N.  S.  319,  29  Week. 
Rep.  800,  45  J.  P.  782,  overruling  L.  R.  6 
Q.  B.  Div.  313,  50  L.  J.  Mag.  Cas.  N.  S. 
65,  44  L.  T.  N.  S.  474,  29  Week.  Rep.  631, 
45  J.  P.  344,  that  a  parent  who,  in  obedience 
to  an  order  of  court  to  send  his  child  to 
a  board  school,  sends  the  child  there  with- 
out fees,  whereby  he  is  refused  admission, 
is  liable  to  conviction  under  the  elementary 
education  act  1876  (39  &  40  Vict.  chan.  79), 
§  12,  for  noncompliance  with  the  order. 

W.  W.  A. 
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carrying  out  the  intent  of  this  provision  as 
applicable  to  civil  cases,  has  provided  that 
appeals  in  such  cases,  originating  in  inferior 
courts,  not  otherwise  permitted,  may  be  tak- 
en to  the  court  of  appeals  by  permission  of 
the  appellate  division.  Code  Civ.  Proc.  § 
191.  The  constitutional  provision  being 
broad  and  complete  enough  without  supple- 
mentary statutory  provision  to  secure  the 
right  of  appeal  by  permission,  I  see  no  rea- 
son why  we  should  not  give  to  it  the  force 
in  criminal  cases  which  has  been  adopted  in 
civil  ones^  and  thereby  secure  harmony  of 
practice. 

This  course  has  been  pursued  in  respect 
of  the  unanimous  affirmance  clause  of  the 
same  section  of  the  Constitution.  The  leg* 
islature  re-enacted  this  provision  as  ap|>lica- 
ble  to  ciril  cases.  Code  Civ.  Proc.  S  191. 
It  never  did  this  in  regard  to  criminal  pro- 
eeedings,  and  in  the  absence  of  such  statu- 
tory enactment  it  was  for  some  time  doubt- 
ed whether  such  constitutional  provision 
applied  to  criminal  proceedings.  That  doubt 
now  has  been  removed,  and  it  has  been 
abundantly  held  that  It  is  so  applicable. 
The  reasoning  which  was  applied  by  Judge 
Gray  to  that  question  seems  to  be  entirely 
pertinent  to  the  present  one.  He  wrote: 
"The  constitutional  provision  as  to  the  con- 
clusiveness of  a  judgment  upon  all  ques- 
tions of  fact,  when  unanimously  affirmed  by 
the  appellate  division,  is  unqualified  in  its 
language,  and  there  is  no  reason  for  deny- 
ing its  effect  in  criminal  cases."  People  v. 
Maggiore,  189  N.  Y.  614,  515,  81  N.  E.  775, 
776. 

Without  deciding  the  question,  it  was  as- 
sumed in  People  v.  Johnston,  supra,  that 
the  constitutional  provision  under  consider- 
ation was  applicable  to  criminal  cases. 

There  was  no  necessity  for  formulating 
and  certifying  a  specific  question.  Kurz  v. 
Doerr,  180  N.  T.  88,  92,  105  Am.  St.  Rep. 
716,  72  N.  E.  926,  2  Ann.  Cas.  71. 

Thus  we  are  brought  to  a  consideration 
of  the  appeal  on  the  merits.  It  is  ob- 
vious that  a  parent  should  not  be  allowed 
to  escape  his  duty  to  send  his  children  to 
school,  as  provided  by  law,  on  any  excuse 
which  Ib  not  an  ample  justification  for  such 
course. 

Our  public  school  system  has  been  de- 
veloped with  great  pains  and  solicitude, 
and  its  maintenance  and  support  have  been 
recognized  as  so  important  for  the  welfare 
of  the  state  that  they  have  been  provided 
for  and  safeguarded  in  the  Constitution  it- 
self. 

As  a  part  of  this  system,  a  statute  has 
been  passed  requiring  attendance  at  school 
of  children  within  certain  limits.  If  in- 
different or  selfish  parents,  for  ulterior  pur- 
poses, such  as  the  desire  to  place  young 
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children  at  labor  instead  of  school,  or  from 
capricious  or  recalcitrant  motives,  may  be 
allowed  to  manufacture  easy  excuses  for 
not  sending  their  children  to  school,  a  ready 
method  will  have  been  developed  for  evad- 
ing the  statute  compelling  such  attendance; 
and,  if  the  statute  which  requires  parents 
to  see  to  it  that  their  children  attend  and 
take  advantage  of  this  school  system  may 
be  lightly  and  easily  evaded,  the  purposes 
of  the  state  in  providing  and  insisting  on 
education  will  be  frustrated  and  impaired. 
Failure  to  comply  with  the  statute  ought 
not  to  be  excused  except  for  some  good  rea- 
son. 

It  is  perfectly  evident  that  in  a  great 
city  like  New  York,  with  its  complex  and 
varying  conditions,  r^^lations  must  be 
adopted  for  the  purposes  of  preserving  dis- 
cipline, order,  and  health  in  the  public 
schools.  Some  of  these  regulations  would 
be  so  plain  and  essential  that  no  reasonable 
person  would  think  of  disputing  their  va- 
lidity or  of  making  unwillingness  to  comply 
therewith  a  basis  for  not  sending  his  chil- 
dren to  school.  The  question  which,  within 
certain  limits,  is  presented  here,  is  whether 
the  statute  and  the  by-laws  of  the  board  of 
education  in  that  city,  adopted  under  and 
in  accordance  with  the  statute  requiring 
vaccination  as  a  condition  of  attending  the 
public  schools,  are^  under  ordinary  condi- 
tions, so  unusual  or  oppressive  that  a  par- 
ent should  be  allowed  to  make  his  unwilling^ 
ness  to  comply  therewith  a  basis  for  not 
sending  his  children  to  school;  for  that  is 
what  the  present  position  of  the  defendant 
amounts  to.  I  do  not  think  that  they  are 
of  such  a  character. 

It  is  unnecessary  to  engage  in  any  dis- 
cussion of  the  police  powers  of  the  state  in 
respect  of  this  subject,  or  to  argue  that  the 
statute  requiring  vaccination  as  a  condition 
of  attending  public  schools  is  well  within 
such  police  power.  This  subject  was  care- 
fully and  elaborately  construed  by  this 
court  in  Re  Viemeister,  179  N.  Y.  235,  70 
L.R.A.  796,  103  Am.  St.  Rep.  859,  72  N.  E. 
97,  1  Ann.  Cas.  334,  and  it  was  there  held 
that  the  legislature  might  pass  such  a  law, 
and,  amongst  other  things,  it  was  writt'^n 
in  substance  that,  while  it  could  not  be 
exactly  and  absolutely  demonstrated  that 
vaccination  prevented  smallpox,  and  while 
some  authorities  disputed  this  proposition, 
the  prevalent  belief  was  that  it  did  have 
this  effect,  and  therefore  that  it  was  for  the 
legislature,  in  the  exercise  of  its  discretion, 
to  decide  tiiis  question,  and,  if  it  considered 
that  the  remedy  was  effective,  pass  such  a 
statute  in  the  interest  of  public  health. 
Under  this  decision  we  must  assume  that 
the  law  requiring  vaccination  of  children  in 
the  public  schools  is  a  proper  one. 
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But  it  is  urged  that,  while  this  law  may 
properly  be  applied  to  those  who,  in  the 
face  of  its  provisions,  elect  to  attend  the 
public  schools,  still  it  is  of  such  a  character 
that  its  remedies  ought  not  to  be  indirectly 
forced  upon  any  unwilling  person  through 
the  compulsory  attendance  provisions  of 
the  education  law,  and  we  are  reminded  of 
the  familiar  principle  that  a  penal  law 
should  be  strictly  construed. 

Admitting  all  of  the  force  which  this 
principle  justly  has,  there  is  another  rule 
of  construction  which  seems  to  me  more 
potent  in  this  case,  and  that  is  the  one  that 
statutes  relating  to  the  same  general  sub- 
ject are  to  be  construed  in  harmony  with 
each  other  if  possible. 

The  statute  requiring  vaccination  was 
adopted  in  its  present  form  in  1893.  Pub- 
lic health  law  (Laws  of  1893,  chap.  661),  S 
200.  The  provision  requiring  attendance 
upon  instruction  was  first  adopted  in  1894 
(chapter  671 ) .  Thus  we  find  that  the  legis- 
lature adopted  the  statute  providing  for 
compulsory  attendance  at  school  the  very 
next  year  after  it  had  passed  the  statute  re- 
quiring vaccination  of  those  attending  the 
public  schools,  and  it  does  not  seem  reason- 
able to  assume  that  it  was  the  legislative 
intention,  in  passing  both  of  these  statutes 
relating  to  attendance  at  school,  to  provide 
and  have  it  come  to  pass  that  the  unwilling- 
ness to  comply  with  the  one  requiring  vac- 
cination might  be  turned  into  a  good  ex- 
cuse for  disobeying  the  other  one  concerning 
attendance. 

It  is  hardly  to  be  assumed  that  when  the 
legislature  passed  the  later  statute  there 
had  slipped  from  its  theoretical  mind  re- 
membrance of  the  other  law  providing  a 
very  important  condition  of  attendance  at 
public  schools,  and,  if  it  had  purposed  that 
a  child  might  be  excused  from  attendance  by 
reason  of  the  unwillingness  of  its  parent 
to  have  it  vaccinated,  I  cannot  but  believe 
that  something  would  have  been  said  on 
that  subject. 

It  does  not  require  much  spirit  of  proph- 
ecy to  foresee  what  will  follow  a  contrary 
construction  of  the  statutes.  If  a  parent 
may  escape  all  obligation  under  the  statute 
requiring  him  to  send  his  children  to  school 
by  simply  alleging  that  he  does  not  believe 
in  vaccination,  the  policy  of  the  state  to 
give  some  education  to  all  children,  if  nec- 
essary by  compelling  measure,  will  .become 
more  or  less  of  a  farce  under  existing  legis- 
lation. 

It  is  to  be  borne  in  mind  in  this  connec- 
tion that  it  has  been  held  by  the  Supreme 
Court  of  the  United  States  that  a  statute 
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compelling  vaccination  is  constitutional. 
Jacobson  v.  Massachusetts,  197  U.  S.  11,  49 
L.  ed.  643,  25  Sup.  Ct.  Rep.  358,  3  Ann. 
Cas.  765. 

Therefore,  at  least  under  general  and 
ordinary  conditions,  I  do  not  believe  that  a 
parent  may  escape  his  duties  under  the  ed- 
ucation law  by  pleading  simple  unwilling- 
ness to  have  his  child  attend  the  public 
schools  subject  to  the  ccmdition  of  vaccina- 
tion. 

So  far  as  the  evidence  discloses,  the 
defendant's  refusal  to  comply  with  the  re- 
quirements of  attendance  at  school  was  ar- 
bitrary and  capricious;  and  as  one  reads 
the  record  and  argument  of  his  counsel 
the  impression  somehow  arises  that  he  was 
more  interested  in  asserting  his  right  to  re- 
fuse to  comply  with  the  law  than  he  was 
actuated  by  the  purpose  of  protecting  his 
child  from  some  possible  or  supposed  injury. 

I  think  there  is  still  another  reason  why 
the  defendant  was  not  excused  for  disobedi- 
ence of  the  law  requiring  him  to  see  to  the 
education  of  his  child. 

The  vaccination  statute  which  we  have 
been  considering  applies  only  to  the  public 
schools.  It  is  well  known  that  there  are 
schools  of  other  kinds  and  classes  which 
might  have  been  attended  by  the  defendant's 
child,  where  attendance  would  not  have 
been  subject  to  the  condition  which  he  now 
urges  as  an  excuse  for  his  failure  to  send 
his  child  to  school.  It  is  answered  in  his 
behalf  to  this  suggestion  that  that  would 
entail  expense.  This  might  or  might  not  be 
80,  and  even  if  it  were,  it  would  not  be  suf- 
ficient to  excuse  the  present  position  and 
situation  of  the  defendant.  We  are  made 
well  aware  at  the  present  day  that  the  gov- 
ernment, in  the  exercise  of  its  police  powers, 
does  impose  many  regulations  which  involve 
trouble  and  expense,  and  such  trouble  and 
expense  have  not  been  regarded  •  as  an  ex- 
cuse for  noncompliance.  If  the  defendant 
does  not  desire  to  take  advantage  of  the 
public  schools  under  the  conditions  pre- 
scribed fo  their  operation,  it  very  possibly 
may  result  that  he  will  incur  some  addi- 
tional trouble  in  the  education  of  his  chil- 
dren elsewhere.  The  choice  of  courses  rests 
with  him,  and  the  burdens  of  either  will 
doubtless  be  fully  compensated  by  the  bene- 
fits to  accrue  from  furnishing  an  education 
to  his  children. 

The  order  should  be  affirmed. 

Werner,  Chase,  Collin,  Cuddeback, 
and  Hogan,  J  J.,  concur.  Willard  Bartlett, 
Ch,  J.,  concurs  on  ground  last  stated  in 
opinion. 
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GEORGE  GRUTZ,  Appt. 
(212  N.  Y.  72,  106  N.  E.  843) 

Appeal  —  defect  in  Indictment. 

1.  Failure  of  an  indictment  for  arson  to 
describe  the  dwelling  or  identify  the  per- 
son alleged  to  have  been  in  it  is  not,  in  the 
absence  of  demurrer,  available  on  appeal. 

£vldenoe  —  of  otlier  arson. 

2.  Upon  trial  for  arson  in  which  defend- 
ant is  alleged  to  have  consented  to  procure 
insurance  on  buildings,  burn  them,  and  col- 
lect the  insurance,  evidence  is  not  admis- 
sible of  a  fire  in  his  own  building  before 
the  conspiracy  existed,  and  which  was  not 
started  by  the  one  who  started  those  under 
the  alleged  conspiracy,  or  shown  to  have 
been  connected  with  the  one  for  which  the 
indictment  was  found. 

Same  —  liability  for  acts  of  agent. 

3.  Upon  the  question  of  the  guilt  of  one 
accused  of  arson  through  the  agency  of 
another,  evidence  is  admissible  of  conver- 
sations between  accused  and  such  person, 
tending  to  show  a  conspiracy  between  them 
to  insure  buildings  and  set  them  on  fire  to 
procure  the  insurance. 

Same  —  separate  arson. 

4.  Evidence  of  fires  which  had  taken 
place  from  time  to  time  under  agreement 
between  two  persons  to  get  the  property 
insured  and  one  to  set  it  on  fire  and  the 
other  collect  the  insurance  and  to  share  in 
the  proceeds  is  not  admissible  upon  a  trial 
of  an  indictment  for  causing  one  of  the 
fires,  if  each  was  a  separate  transaction, 
with  no  relation  between  them  in  respect  to 
time,  place,  or  circumstances,  so  that  the 
mere  evidence  of  the  origin  of  one  .would 
tend  to  prove  the  origin  of  another. 

Trial  —  permitting  statement  of  ques- 
tion to  witness. 

5.  When  a  witness  has  denied  hostility 
to  defendant  in  a  criminal  cause,  counsel 
for  accused  should  be  permitted  to  state 
his  questions  to  another  witness,  called  to 
prove  hostility,  so  as  to  show  whether  or 
not  they  are  within  the  rule  admitting  evi- 
dence of  that  character. 

Evidence  —  opinion  —  origin  of  Are. 

6.  Expert  testimony  is  not  admissible 
>  ■  ■  '  "        '  ■"■■      '■  ■■ "  ■■ 

Note. —  The  general  subject  of  the  ad- 
missibility of  evidence  of  otlier  crimes  in 
criminal  cases  is  treated  at  length,  and  in 
its  application  to  the  various  specific  of- 
fenses, in  the  note  to  People  v,  Molineux, 
62  L.R.A.  193.  That  note,  so  far  as  the 
oflTense  of  arson  is  concerned,  is  supplement- 
ed in  the  note  to  Fish  v.  United  States, 
L.R.A.  191 5 A,  809.  For  annotation  supple- 
menting the  earlier  note  as  to  various  other 
specific  offenses,  see  Index  to  LJi.A.  Notes, 
"Evidence,"  §  295. 
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upon  the  question  whether  or  not  the  fire 
which  is  the  basis  of  an  indictment  for 
arson  was  set. 

(Cardozo,  Cuddeback,  and  Miller,  J  J.,  dis- 
sent.) 

(June  9,  1914.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Appellate  Division  of  the  Su- 
preme Court,  First  Department,  affirming 
a  judgment  of  a  Trial  Term,  Part  I.,  for 
New  York  County,  convicting  him  of  arson 
in  the  second  d^ree.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Robert  H.  £lder,  for  appellant: 

It  was  error  to  prove  ofi'enses  other  than 
the  one  mentioned  in  the  indictment,  hav- 
ing no  necessary  connection  with  one  an- 
other, but  each  being  an  independent  trans- 
action. 

People  V.  Zucker,  20  App.  Div.  363,  46 
N.  Y.  Supp.  766;  People  v.  Molineux,  168 
N.  Y.  304,  62  L.R.A.  193,  61  N.  E.  286; 
Underbill,  Ev.  §  88,  pp.  108-110;  People 
V.  Sekeson,  111  App.  Div.  490,  97  N.  Y. 
Supp.  917. 

A  defendant  can  always  show  bias  or 
hostility  on  the  part  of  a  witness  against 
him. 

People  V.  Webster,  139  N.  Y.  73,  34  N.  E. 
730;  People  v.  Brooks,  131  N.  Y.  321,  30 
N.  E.  189;  Brink  v.  Stratton,  176  N.  Y. 
150,  63  L.R.A.  182,  68  N.  E.  148. 

It  was  error  to  permit  De  Malignon  to 
testify  to  his  opinions  as  to  the  incendiary 
nature  of  the  fire,  in  corroboration  of  Stein 
and  Crold. 

Dougherty  v.  Milliken,  163  N.  Y.  527,  79 
Am.  St.  Rep.  608,  57  N.  E.  757;  Scliutz  v. 
Union  R.  Co.  181  N.  Y.  33,  73  N.  E.  491. 

The  indictment  did  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action: 

People  V.  Corbalis,  178  N.  Y.  616,  71  N. 
E.  106;  People  v.  Willis,  158  N.  Y.  392,  53 
N.  E.  29;  People  ▼.  Lammerts,  164  N.  Y. 
144,  58  N.  E.  22;  People  v.  Dimick,  107  N. 
Y.  29,  14  N.  E.  178. 

Messrs.  Robert  S.  Johnstone,  Royal  H. 
Weller,  and  Stanley  li.  Richter,  with  Mr. 
Charles  S.  Whitman,  for  respondents: 

Evidence  which  may  show  the  commis- 
sion of  crimes  other  than  the  specific  one 
charged  is  not  inadmissible ;  if  there  be  some 
proper  purpose  for  which  the  testimony 
may  be  received,  the  fact  that  it  inciden- 
tallv  tends  to  show  the  commission  of  other 
crimes  does  not  in  the  slightest  stand  in  the 
way  of  its  admission. 

.  W^igmore,  Ev.  §§  215,  304,  351 ;  People 
V.  McLaughlin,  150  N.  Y.  365,  44  N.  E. 
1017;  People  v.  Peckens,  153  N.  Y.  576,  47 
N.  E.  883;  People  v.  Van  Tassel,  156  N.  Y. 
661,  51  N.  E.  274;  People  v.  Place,  157  N. 


230 


NEW  YORK  COURT  OF  APPEAI5. 


Y.  684,  62  N.  E.  676;  People  v.  Molineux, 
168  N.  Y.^  264,  62  L.RA.  193,  61  N.  E.  286; 
People  V.  Doty,  176  N.  Y.  164,  67  N.  E.  303 ; 
People  V.  Cahill,  193  N.  Y.  232,  20  L.R.A. 
(N.S.)  1084,  86  N.  E.  39;  People  v.  Katz, 
209  N.  Y.  311,  103  N.  E.  306,  Ann.  Cas. 
1916A,  601;  People  v.  Marrin,  205  N.  Y. 
275,  43  L.R.A.(N.S.)  754,  98  N.  E.  474; 
People  V.  Dolan,  186  N.  Y.  4,  116  Am.  St. 
Rep.  621,  78  N.  E.  569,  9  Ann.  Caa.  453; 
People  V.  Shulman,  80  N.  Y.  373,  note;  Peo- 
ple V.  Weisenberger,  73  App.  Div.  428,  77 
N.  Y.  Supp.  71;  Weyman  v.  People,  4  Hun, 
511,  62  N.  Y.  623;  Com.  v.  Robinson,  146 
Mass.  571,  16  N.  E.  452;  Mayer  v.  People, 
80  N.  Y.  364;  Rex.  v.  Bond,  21  Cox,  C.  C. 
252;  Rex  v.  Rhodes,  19  Cox,  C.  C.  182; 
State  V.  Schnettler,  181  Mo.  173,  79  S.  W. 
1123. 

Evidence  showing  the  bias  or  hostility 
of  a  witness  must  not  be  remote  and  uncer- 
tain, from  which  hostility  might  or  might 
not  be  inferred,  but  it  must  be  direct  and 
positive. 

Schultz  V.  3d  Ave.  R.  Co.  89  N.  Y.  242; 
Gale  V.  New  York  C.  &  H.  R.  R.  Co.  76  N. 
Y.  594;  People  v.  Brooks,  131  N.  Y.  321, 
30  N.  E.  189;  Brink  v.  Stratton,  176  N. 
Y.  150,  63  L.R.A.  182,  68  N.  E.  148. 

The  testimony  of  De  Malignon  was  ad- 
missible. 

Wigmore,  Ev.  chap.  LXV.  §  1917,  pp. 
2545,  2546,  2649,  2552;  Dougherty  v.  Milli- 
ken,  163  N.  Y.  627,  79  Am.  St.  Rep.  608,  57 
N.  E.  757 ;  Finn  v,  Cassidy,  165  N.  Y.  684, 
63  L.R.A.  877,  69  N.  E.  311. 

The  indictment  was  not  defective. 

Phelps  V.  People,  72  N.  Y.  334;  People 
V.  Adams,  85  App.  Div.  390,  83  N.  Y.  Supp. 
481;  People  v.  Herllhy,  66  App.  Div.  534, 
73  N.  Y.  Supp.  236;  People  v.  Tower,  135 
N.'  Y.  457,  32  N.  E.  145 ;  People  v.  Free- 
man, 160  App.  Div.  640,  145  N.  Y.  Supp. 
1061;  Levy  v.  People,  80  N.  Y.  327;  Peo- 
ple V.  Willis,  158  N.  Y.  392,  53  N.  E.  29; 
People  V.  Knapp,  206  N.  Y.  373,  99  N.  E. 
841,  Ann.  Cas.  1914B,  243. 

Werner,  J.,  delivered  the  opinion  of  the 
court : 

The  defendant  was  Indicted  jointly  with 
one  Isador  Stein  on  the  charge  of  arson  in 
the  second  degree  and  was  convicted.  At 
the  appellate  division  the  judgment  of  con- 
viction was  unanimously  affirmed,  and  the 
case  is  now  before  this  court  on  defendant's 
appeal. 

The  specification  of  the  first  count  of 
the  indictment  is  that  the  defendant  and 
Stein,  in  the  daytime  and  on  the  Ist  day 
of  December,  1910,  did  wilfully  and  feloni- 
ously set  fire  to  and  burn  a  certain  dwelling 
house  of  one  Sam  Gold,  in  the  borough  of 
the  Bronx,  in  the  city  of  New  York,  in* 
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which  dwelling  there  was  at  the  time  some 
human  being.  The  other  two  counts  are 
simply  repetitions  of  the  first,  with  the  ex- 
ception that  each  names  a  different  person 
as  the  householder  in  whose  dwelling  the 
fire  took  place.  The  defendant  now  chal- 
lenges the  sufficiency  of  the  indictment  on 
two  grounds:  (1)  That  it  refers  to  a 
dwelling  house,  but  does  not  state  in  precise 
terms  or  by  description  where  the  house 
was  located.  (2)  That  it  states  that  there 
was  some  human  being  in  the  house  at  the 
time  of  the  fire,  but  does  not  identify  the 
person  by  name  or  otherwise.  Both  of  these 
objections  could  have  been  raised  by  de- 
murrer (Code  Crim.  Proc.  §  323,  subdiv.  2), 
but  they  were  not  available  to  the  defend- 
ant at  the  trial  or  on  his  motion  in  arrest 
of  judgment  (Code  Crim.  Proc.  §  331),  and 
for  that  reason  they  cannot  be  considered 
on  this  appeal. 

The  case  waB  tried  for  the  prosecution 
upon  the  theory  that  the  defendant  and 
Stein  had  entered  into  a  conspiracy  to  in- 
duce various  persons  to  insure  their  house- 
hold effects  for  the  purpose  of  having  them 
damaged  or  destroyed  by  fires  which  were 
to  be  made  by  Stein;  and  that  the  defend- 
ant's part  in  the  scheme  was  to  take  care 
of  the  adjustment  of  the  losses  and  the  col- 
lection of  the  insurance  moneys  for  a  stipu- 
lated percentage,  out  of  which  he  was  to 
pay  Stein  for  the  setting  of  the  fires.  As  to 
the  fire  referred  to  in  the  indictment,  the 
two  principal  witnesses  were  Gold,  the 
owner  of  the  property  which  had  been  in- 
sured and  burned,  and  Stein,  who  laid  and 
started  the  fire.  Their  testimony  tended  to 
show  that  Gold  had  procured  insurance 
upon  his  household  goods,  pursuant  to  an 
understanding  with  the  defendant  that 
Stein  should  be  employed  to  make  a  fire, 
and  that  then  the  defendant  would  attend 
to  the  adjustment  of  the  loss  and  the  col- 
lection of  the  insurance.  With  the  details 
of  this  branch  of  the  trial  we  need  not  con- 
cern ourselves,  for  the  judgment  entered 
upon  the  verdict  has  been  unanimously  af- 
firmed, and  that  imports  absolute  verity  of 
everything  not  challenged  by  objection  and 
exception. 

The  prosecution  adduced  evidence,  from 
Stein,  of  nine  other  incendiarv  fires  in 
which  the  defendant  is  said  to  have  been 
implicated  with  Stein,  and  of  one  fire  in 
the  defendant's  own  premises  with  which 
Stein  had  no  connection.  All  of  this  testi- 
mony was  received  by  the  trial  court  over 
the  objections  and  exceptions  of  defendant's 
counsel.  These  exceptions  are  the  defend- 
ant's principal  reliance  on  this  appeal,  al- 
though there  are  others  to  which  we  shall 
have  occasion  to  refer.  Before  we  give  more 
specific  attention  to  the  testimony  of  other 
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erimes  adduced  by  the  prosecution  against 
the  defendant,  it  will  be  useful  to  have  in 
mind  the  theory  upon  which  its  admission 
is  sought  to  be  justified  on  the  one  hand 
and  condemned  on  the  other. 

It  is  one  of  the  distinguishing  features 
of  our  common-law  system  of  jurispru- 
dence that,  as  a  general  rule,' a  person  who 
is  on  trial  charged  with  a  particular  crime 
may  not  be  shown  to  be  guilty  thereof  by 
evidence  showing  that  he  has  committed 
other  crimes.  The  reason  for  this  general 
rule  has  been  stated  by  this  court  in  a  num- 
ber of  decisions,  but  never  more  tersely  and 
clearly  than  by  Judge  Peckham  in  People 
V.  Shea,  147  N.  Y.  78,  99,  41  N.  B.  506: 
"The  impropriety  of  giving  evidence  show- 
ing that  the  accused  had  been  guilty  of 
other  crimes  merely  for  the  purpose  of 
thereby  inferring  his  guilt  of  the  crime  for 
which  he  is  on  trial  may  be  said  to  have 
been  assumed  and  consistently  maintained 
by  the  English  courts  ever  since  the  com- 
mon law  has  itself  been  in  existence.  Two 
antagonistic  methods  for  the  judicial  in- 
vestigation of  crime  and  the  conduct  of 
criminal  trials  have  existed  for  many  years. 
One  of  these  methods  favors  this  kind  of 
cfvldence  in  order  that  the  tribunal  which 
is  engaged  in  the  trial  of  the  accused  may 
have  the  benefit  of  the  light  to  be  derived 
from  a  record  of  his  whole  past  life,  his 
tendencies,  his  nature,  his  associates,  his 
practices,  and,  in  fine,  all  the  facts  which 
go  to  make  up  the  life  of  a  human  being. 
This  is  the  method  which  is  pursued  in 
France,  and  it  is  claimed  that  entire  jus- 
tice is  more  apt  to  be  done  where  such  a 
course  is  pursued  than  where  it  is  omitted. 
The  common  law  of  England,  however,  has 
adopted  another,  and,  so  far  as  the  party 
accused  is  concerned,  a  much  more  merciful 
doctrine.  By  that  law  the  criminal  is  to 
be  presumed  innocent  until  his  guilt  is  made 
to  appear,  beyond  a  reasonable  doubt,  to 
a  jury  of  twelve  men.  In  order  to  prove 
his  guilt  it  is  not  permitted  to  show  his 
former  character  or  to  prove  his  guilt  of 
other  crimes  merely  for  the  purpose  of  rais- 
ing a  presumption  that  he  who  would  com- 
mit them  would  be  more  aipt  to  commit  the 
crime  in  question." 

The  same  subject  is  discussed  at  length 
in  People  v.  Molineux,  168  N.  Y.  264,  292, 
62  L.R.A.  193,  61  N.  E.  286,  and  more 
recently  in  People  v.  Dolan,  186  N.  Y.  4,  116 
Am.  St.  Rep.  521,  78  N.  E.  569,  9  Ann.  Cas. 
453,  in  People  v.  Katz,  209  N.  Y,  311,  103 
N.  E.  305,  Ann.  Cas.  1915A,  601,  and  in 
other  cases.  There  are,  however,  certain 
recognized  exceptions  to  this  general  rule 
which  cannot  be  scientifically  classified  or 
enumerated,  but  which  by  common  consent 
have  long  been  grouped  under  five  or  six 
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separate  heads.  Evidence  of  other  crimes 
is,  of  Course,  always  admissible  when  such 
evidence  tends  directly  to  establish  the  par- 
ticular crime;  and  evidence  of  other  crimes 
is  usually  competent  to  prove  the  specific 
crime  when  it  tends  to  establish  (1)  motive, 
(2)  intent,  (3)  the  absence  of  mistake  or 
accident,  (4)  a  common  scheme  or  plan 
embracing  the  commission  of  two  or  more 
crimes  so  related  to  each  other  that  proof 
of  one  tends  to  establish  the  others,  (5) 
the  identity  of  the  person  charged  with  the 
commission  of  the  crime  on  trial.  People 
y.  Molineux,  supra.  By  eliminating,  as 
inapplicable  to  the  case  at  bar,  the  first, 
second,  third,  and  fifth  of  these  judicial  en- 
graftments  upon  the  general  rule,  we  come 
at  once  to  the  one  which  the  district  attor- 
ney invokes.  He  argues  with  much  force 
that  the  evidence  of  other  crimes  in  which 
the  defendant  and  Stein  are  said  to  have 
been  jointly  concerned  tends  to  prove  the 
existence  of  a  common  plan  or  scheme  em- 
bracing the  commission  of  two  or  more 
crimes  so  related  to  each  other  that  proof 
of  any  one  tends  to  establish  the  commis- 
sion of  the  others.  Even  if  we  were  to  con- 
cede the  applicability  of  this  rule  to  the 
case  at  bar,  we  do  not  find  any  justification 
for  the  reception  of  the  testimony  showing 
that  there  had  been  a  fire  in  the  house  occu- 
pied by  the  defendant.  Stein  testified  that 
he  had  nothing  to  do  with  that  fire,  and 
there  is  no  evidence  that  it  was  of  incen- 
diary origin,  except  as  that  inference  may 
be  drawn  from,  the  admission  of  the  defend- 
ant to  Stein  to  the  effect  that  one  Titel- 
baum  was  the  incendiary.  That  admission 
would,  of  course,  be  competent  evidence 
against  the  defendant  on  a  trial  for  the 
particular  offense;  but  it  was  utterly  ir- 
relevant to  the  question  whether  the  de- 
fendant and  Stein  had  entered  into  a 
conspiracy  which  resulted  in  the  fire 
charged  in  the  indictment.  According  to 
the  record  there  was  not  the  remotest 
connection  between  the  fire  on  the  de^ 
fendant's  premises  and  the  fire  charged 
in  the  indictment  or  any  other  of  the  nine 
different  fires  in  which  Stein  says  the  de- 
fendant was  implicated.  The  fire  in  the 
defendant's  house  occurred  before  there  was 
any  conspiracy  between  the  defendant  and 
Stein,  and  it  had  no  more  relation  to  the 
other  offenses  than  an  assault  or  a  theft 
committed  by  the  defendant.  The  error  in 
receiving  this  evidence  was  in  itself  so  se- 
rious as  to  require  a  reversal  of  the  judg- 
ment; but  we  cannot  stop  here,  for  the 
record  discloses  other  equally  prejudicial 
errors  which  must  be  avoided  on  another 
I  trial. 

I      Stein   testified   to   various   conversations 
with  the  defendant  which  tended  to  estab- 
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lish  the  exiBtence  of  a  conspiracy  between 
them  lor  the  making  of  fires  in  which  Stein 
was  to  be  the  actual  incendiary  and  the  de- 
fendant was  to  assist  in  the  adjustment  of 
the  losses  and  the  collection  of  the  insur- 
ance, while  both  were  to  receive  stipulated 
shares  of  the  proceeds.  To  the  extent  that 
this  testimony  was  directed  to  the  establish- 
ment of  a  general  plan  or  scheme  which  re- 
sulted in  the  Gold  fire  charged  in  the  in- 
dictment>  it  was  clearly  competent,  and  it 
may  be  stated  in  passing  that  there  was 
evidence  of  this  nature  which  was  ample  to 
support  the  verdict  convicting  the  defend- 
ant. This  testimony  was  competent  because 
it  bore  directly  and  cogently  upon  the  de- 
fendant's guilt  of  the  crime  diarged  through 
the  criminal  agency  of  Stein. 

We  have  yet  to  consider,  however,  wheth- 
er the  evidence  as  to  other  specific  fires 
tended  to  prove  the  felonious  origin  of  the 
fire  set  forth  in  the  indictment.  In  that 
connection  we  must  not  overlook  the  fact 
that  each  of  the  nine  other  fires  was  a  sepa- 
rate and  independent  transaction,  entered 
into  as  the  occasion  arose,  and  not  in  pur- 
suance of  any  preconcerted  general  plan  or 
design.  There  was  between  them  no  such 
relation  of  time,  place,  6t  circumstance  that 
the  bare  evidence  as  to  the  origin  of  any 
one  of  these  fires,  in  and  of  itself,  tended 
to  prove  the  origin  of  the  Gold  fire.  The 
Ledermann  fire,  according  to  the  testimony 
of  Stein,  occurred  in  the  latter  part  of  1009. 
The  time  of  the  Greenberg,  Goldberg,  and 
Sardoff  fires  is  not  fixed.  The  fires  of  Sha- 
piro, Wasserman,  Titelbaum,  and  Dreier  are 
said  to  have  taken  place  respectively  in 
April,  June,  July,  and  November  of  1910. 
Each  was  the  subject  of  a  separate  and  dis- 
tinct conversation  or  understanding  based 
upon  the  particular  occasion  as  it  arose. 
None  had  any  relation  to  the  Gold  fire,  ex- 
cept that  all  are  said  to  have  sprung  from 
the  general  agreement  between  the  defend- 
ant and  Stein.  It  is  to  be  noted,  also,  that 
the  evidence  as  to  these  other  fires  is  quite 
unsatisfactory.  Excepting  Gold,  not  one  of 
the  persons  whose  property  is  said  to  have 
been  damaged  or  destroyed  by  fire  was 
called  as  a  witness,  and  Stein's  testimony 
was  very  uncertain  as  to  the  places  where 
these  several  fires  occurred.  From  the  prej- 
udicial nature  of  such  evidence  as  was  given 
by  Stein  of  other  separate  fires  in  which  the 
defendant  is  said  to  have  been  concerned, 
it  is  obvious  that  it  should  not  have  been 
received  unless  the  perpetration  of  any  or 
all  of  these  acts  tended,  by  visible  connec- 
tions, to  prove  the  defendant's  complicity  in 
the  crime  charged  in  the  indictment,  and 
we  think  we  have  demonstrated  that  it  had 
no  such  effect.  Even  in  a  case  where  evi- 
dence of  this  kind  is  so  dubious  that  a ' 
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court  cannot  clearly  perceive  its  relevancy, 
the  benefit  of  the  doubt  should  be  given  to 
the  defendant  Instead  of  permitting  jurora 
to  become  prejudiced  by  independent  facts 
which  carry  with  them  no  proper  proof  of 
the  particular  crinie  charged.  As  we  have 
already  had  occasion  to  observe,  the  sub- 
ject  is  one  w^iich  cannot  be  treated  with 
dogmatic  or  scientific  precision.  In  the 
final  analysis  the  application  of  the  gen- 
eral rule  and  its  recognized  exceptions  must 
depend  upon  the  special  facts.  In  conclud- 
ing our  discussion  of  this  branch  of  the  case 
we  deem  it  proper  to  add  that  the  antithe- 
sis of  the  case  at  bar  is  to  be  found  in  the 
case  of  People  v.  Duffy,  212  N.  Y.  57,  L,R.A. 
1915B,  103,  105  N.  E.  839,  in  which  a  police 
officer  in  the  city  of  New  York  was  con- 
victed of  bribery.  There  it  appeared  that 
the  accused  had  received  from  a  certain  in- 
dividual a  sum  of  money  as  a  bribe.  It  was 
received  under  circumstances  which  ren- 
dered it  proper,  if  not  necessary,  to  give 
evidence  of  the  defendant's  guilty  intent. 
It  was  shown,  moreover,  that  the  specific 
sum  which  the  accused  there  received  waa 
but  one  of  many  ccmtributions  which  had 
been  regularly  levied  upon  the  proprietors  of 
various  resorts  and  establishments  imder  a 
general  plan  or  system.  There  proof  of  the 
system  was  cogent  and  competent  evidence 
of  the  guilty  character  of  the  particular 
act.  In  the  case  at  bar  there  was  no  such 
connection,  and  this  is  the  determining  dif- 
ference between  the  two. 

Since  there  must  be  a  new  trial,  we  shall 
consider  two  other  minor  errors  in  order  that 
they  may  not  be  repeated.  Aside  from  Stein^ 
the  principal  witnesses  against  the  defend- 
ant were  Gold,  Mrs.  Gold,  and  one  Roch. 
Defendant's  counsel  tried  to  show  that  these 
witnesses  were  ill-disposed  toward  the  de- 
fendant, and  on  their  several  cross-examina- 
tions he  had  interrogated  them  as  to  cer" 
tain  hostile  acts  and  expressions  against 
the  defendant  which  they  either  denied,  or 
explained  with  some  equivocations.  When 
the  defense  had  the  case  several  witnesses 
were  called  by  whom  the  defendant's  coun- 
sel sought  to  prove  the  hostile  expressions 
and  acts  against  the  defendant  which  the 
witnesses  Gold,  Mrs.  Gold,  and  Roch  had, 
on  their  cross-examinations,  either  denied  or 
explained.  The  trial  court  ruled  that  thia 
evidence  was  inadmissible.  It  is  probably 
fair  to  assume  that  this  ruling  was  not 
predicated  upon  the  idea  that  evidence  of 
this  character  is  never  admissible,  but  rath' 
er  upon  the  ground  that  counsel's  questions 
were  inartificial  or  insufficient.  Of  this  fea- 
ture of  the  case  it  is  enough  to  say  that  evi- 
dence of  this  character  is  generally  compe- 
tent, but  whether  it  is  brought  within  the 
rule  governing  the  subject  can  only  be  de- 
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cided  in  the  light  of  the  conditions  under 
which  the  question  arises.  Defendant's 
counsel  called  a  witness  to  contradict  Gold 
as  to  certain  hostile  expressions  which  it 
is  claimed  the  latter  had  made  against  the 
defendant.  Before  the  counsel  could  com- 
plete his  question  the  court  ruled  against 
him,  and  it  is  therefore  not  clear  whether 
the  evidence  should  have  been  received.  It 
is  plain,  however,  that  the  counsel  should 
have  been  permitted  to  state  his  question 
to  the  witness. 

The  district  attorn^  called  as  a  witness 
one  De  Malignon,  who  was  an  assistant  fire 
marshal  in  the  city  of  New  York.  In  his 
official  capacity  he  had  visited  the  Gold 
premises  and  investigated  the  fire.  He  was 
asked  to  give  his  opinion  of  the  origin  of 
the  fire,  and  in  answer  ho  enumerated  a 
number  of  facts  which  it  was  quite  proper 
for  him  to  state  and  which  he  stated  '*indi- 
cated  to  my  mind  the  fire  was  set."  The 
question  put  to  this  witness  was  shorn  of 
much  of  its  harmful  effect  by  the  nature  of 
his  answer,  which  was  quite  unobjectionable 
with  the  exception  of  the  conclusion  which 
we  have  quoted.  This  is  not  a  case  for  ex- 
pert opinion.  The  physical  facte,  which 
are  the  subject  of  investigation,  are  so  sim- 
ple that  they  can  be  readily  understood 
when  properly  described,  and  it  is  then  for 
the  jury  to  draw  the  appropriate  conclu- 
sion. 

The  judgment  of  conviction  should  be  re- 
versed, and  a  new  trial  ordered. 

IVillard  Bartlett,  Ch.  J.,  and  Htooodk 
and  Collin,  J  J.,  concur. 

Cardozo,  J.,  dissenting: 

I  dissent  from  the  judgment  about  to  be 
pronounced  in  this  case. 

It  is  not  charged  that  the  defendant  set 
the  fire  with  his  own  hand.  It  is  charged 
that  Stein  did  the  deed  and  that  the  de- 
fendant employed  him  to  do  it.  The  people, 
therefore,  were  called  upon  to  prove  the 
existence  of  a  criminal  agency.  They  could 
not  do  this  persuasively  or  even  intelligibly 
without  proving  the  past  relations  between 
the  defendant  and  the  man  who  did  his  bid- 
ding. The  crime  charged  in  the  indictment 
is  the  firing  of  Gold's  house.  The  proof  ie 
that  in  November,  1910,  the  defendant  told 
Stein  there  was  a  job  for  him.  The  job  was 
to  make  this  fire.  It  surely  is  not  the  law 
that  the  people  could  not  go  back  of  that 
day  and  hour  to  show  the  criminal  agency 
in  its  genesis  and  its  development.  Men  do 
not  commonly  approach  each  other  on  the 
street  and  offer  jobs  of  that  kind  without 
preface  or  warning.  **Mr.  Grutz  said  that 
he  had  a  job  for  me.  I  asked  him  where 
the  job  was.  And  he  said  to  me,  'You  know 
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the  man.'"  The  very  terms  in  which  the 
order  was  given  presuppose  some  antecedent 
understanding.  Its  laconic  phrases  are 
equivocal,  if  not  incredible,  unless  they  are 
related  back  to  some  initial  compact  and 
some  established  course  of  dealing.  The 
people  were  not  required  to  leave  the  jury 
with  the  impression  that  suddenly,  out  of  a 
clear  sky,  there  came  from  the  defendant 
the  order  to  commit  this  crime.  The  jury 
had  a  right  to  know  whoi  and  how  and  for 
what  purposes  these  men  had  been  asso- 
ciated in  the  past.  Only  through  that 
knowledge  could  they  judge  of  the  verity 
of  the  charge  that  Stein,  in  committing  this 
crime,  was  doing  the  defendant's  bidding. 
The  people  undertook,  therefore,  to  ex- 
hibit the  relation  between  the  defendant 
and  Stein  in  its  origin  and  growth.  The 
origin  was  in  1907,  more  than  two  years  be- 
fore the  crime  charged  in  this  indictment. 
Stein,  who  was  a  painter,  was  employed  to 
do  some  painting  in  the  defendant's  flat. 
A  fire  occurred  there,  and  Stein  was  in- 
structed by  the  defendant  to  say  to  the 
fire  marshal  that  no  one  was  in  the  house 
at  the  time.  That  fire  was  started  by  an- 
other man,  one  Titelbaum.  More  than  a 
year  later,  in  1909,  the  defendant  met  Stein 
again  and  suggested  that  they  work  to- 
gether. He  said  that  there  was  money  to 
be  made  in  fires,  and  that  there  was  no  risk 
of  detection.  He  referred  to  the  fire  in  his 
own  house,  and  said  that  no  trouble  had 
come  of  it.  Thus  tempted,  Stein  yielded. 
He  set  fire  to  the  apartment  of  one  Leder- 
mann;  and,  afterwards,  to  many  others. 
"You  can  go  ahead/'  said  the  defendant, 
"and  make  fires,  and  there  is  money  to  be 
made  here,  and  do  not  have  any  fear,  and 
this  is  the  easiest  way  to  make  money." 
They  had  entered  on  arson  as  a  business* 
No  other  interpretation  is  possible  of  the 
words  just  quoted  when  read  in  the  light 
of  subsequent  eVents.  The  defendant  was 
an  insurance  broker.  It  was  his  part  to 
supply  the  insurance  policies.  Stein  was 
the  workman.  His  part  was  to  set  the 
fires  that  would  make  the  policies  a  source 
of  profit.  It  is  not  necessary  to  show  that 
the  two  men  associated  themselves  as  part- 
ners, in  express  terms,  the  defendant  to  pro- 
cure the  insurance,  and  Stein  to  bum  the 
buildings  as  the  defendant  gave  the  word. 
Conspiracies  are  not  usually  formulated  in 
that  way.  But  the  cumulative  force  of  all 
their  words  and  acts  leaves  no  escape  from 
the  conclusion  that  there  was  a  comprehen- 
sive plan  between  them  to  work  in  concert 
at  the  trade  of  arson,  the  defendant  in  com- 
mand, and  Stein  his  constant  agent.  The 
order  to  burn  Gk>ld'8  house  was,  therefore, 
not  an  isolated  and  spontaneous  and  sud- 
den solicitation  to  crime.    It  was  a  step  in^ 
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the  consummation  of  a  conspiracy.  It  was 
the  last  act  of  a  continuing  agency,  with 
the  defendant  the  master  and  Stein  the 
servant. 

To  say  that  the  people  could  not  prove 
these  things,  that  they  were  cabined  and  con^ 
fined  within  the  bounds  of  this  isolated 
transaction,  is  to  shut  out  from  the  con- 
sideration of  the  jury  a  body  of  truth  most 
plainly  helpful  in  reaching  a  right  judg- 
ment. Only  some  overmastering  principle 
or  precedent  should  lead  us  to  declare  tjiat 
our  law  of  evidence  withdraws  from  the 
jury  these  aids  to  a  sound  conclusion.  I 
am  persuaded  that  no  such  principle  or 
precedent  obstructs  us  here. 

It  is  a  mistake  to  say  that,  in  proving 
the  course  of  dealing  between  the  defend- 
ant and  Stein,  the  people's  effort  was  to 
demonstrate  that,  because  the  defendant 
had  committed  other  crimes,  he  was  the 
kind  of  man  that  would  be  likely  to  com- 
mit this  crime.  People  v.  Shea,  147  N.  Y. 
78,  41  N.  E.  505;  Makin  y.  Atty.  Gen. 
[1894]  A.  C.  57,  64,  63  L.  J.  P.  C.  N.  S.  41, 
6  Reports,  373,  69  L.  T.  N.  S.  778,  17  Cox, 
C.  C.  704,  58  J.  P.  148.  That  they  had  no 
right  to  do,  and  that  they  did  not  attempt 
to  do.  They  proved  the  course  of  dealing 
in  order  to  establish  the  origin  and  scope  of 
the  agency, — ^in  a  word,  to  establish  a  con- 
spiracy; and  they  did  not  lose  the  right  to 
prove  this  because  the  result  was  to  prove 
that  other  crimes  had  been  committed. 
Com.  y.  Scott,  123  Mass.  222,  234,  235,  25 
Am.  Rep.  81 ;  Com.  v.  Blood,  141  Mass.  571, 
575,  6  N.  E.  769.  The  relation  of  agency 
between  two  men  is  sometimes  the  result  of 
an  express  mandate.  It  is  as  often  the  prod- 
uct of  a  course  of  dealing.  It  is  many  times 
a  composite  of  both  factors.  In  criminal 
as  in  civil  trials  neither  factor  may  be  ex- 
cluded. If  at  the  first  meeting  between  the 
defendant  and  Stein  they  had  agreed  in  so 
many  words  that  Stein  would  set  fires  when- 
ever the  defendant  ordered  them,  the  pro- 
priety of  admitting  such  evidence  would 
not,  I  think,  be  doubted  by  anyone.  Their 
conversation  was  not  so  explicit;  it  had, 
therefore,  to  be  interpreted  in  the  light  of 
the  events  that  followed;  and  so  interpre- 
ted its  meaning  was  no  longer  doubtful. 
The  scope  of  a  conspiracy  may  be  made  out, 
not  merely  by  what  is  said  in  its  inception, 
but  also  by  what  is  done  in  its  develop- 
ment. Reg.  y.  Murphy,  8  Car.  &  P.  297. 
When  we  view  the  totality  of  the  acts,  we 
perceive  the  nexus  of  the  common  scheme. 
The  people  were  not  restricted  to  proof  of 
an  employment  the  day  before  the  fire. 
They  were  not  restricted  to  proof  of  an  em- 
ployment in  and  through  a  single  conver- 
sation. They  eould  prove  earlier  conversa- 
tions and  leaye  it  for  the  jury  to  say 
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whether  these  earlier  conversations,  con- 
strued in  the  light  of  what  was  done  under 
them,  made  out  a  general  conspiracy.  It 
is  no  sufficient  answer  to  say  that  the  first 
fire  in  the  defendant's  house  was  started 
by  someone  else.  That  fire  was  referred  to 
merely  to  explain  the  defendant's  mention 
of  it  when  employing  Stein  to  set  the  fire 
at  Ledermann's.  In  this  there  was  no  error, 
and  certainly  none  that  could  have  affected 
the  result.  When  once  it  is  conceded,  how- 
ever, that  the  initial  conspiracy  might  be 
proved,  it  is  impossible  to  uphold  the  con- 
clusion that  later  instances  of  its  renewal 
should  have  been  omitted.  If  the  people 
had  the  right  to  prove  how  the  criminal 
agency  began,  they  must  have  had  the  right 
to  prove  the  perpetuation  of  that  agency 
during  the  intervening  years.  If  it  was 
lav^ul  to  prove  a  criminal  compact  once,  it 
did  not  become  unlawful  to  prove  that  it 
was  reaffirmed  a  dozen  times.  Indeed,  it 
might  well  have  been  argued  that  a  con- 
spiracy formed  in  1909  was  too  remote,  in 
the  absence  of  evidence  that  it  was  kept 
alive  as  a  continuing  relation.  To  that 
single  end  the  people's  evidence  was  directed. 
It  would  be  useless  to  prolong  the  discus- 
sion by  the  analysis  of  the  cases.  The  lead- 
ing authorities  are  well  known.  The  doubt 
is  in  their  application.  One  case,  however,. 
I  may  refer  to  as  supporting  my  own  view. 
It  goes  farther,  perhaps,  than  we  are  re- 
quired to  go  here,  for  there  the  separate 
crimes  were  not  so  closely,  welded  together 
by  proof  of  an  agreement  unifying  them  in 
their  origin.  It  is  the  case  of  People  v. 
McLaughlin,  2  App.  Div,  419,  37  N.  Y.  Supp. 
1005,  id.  150  N.  Y.  365,  44  N.  E.  1017.  Mc- 
Laughlin, a  police  captain,  was  charged  with 
extortion.  The  charge  was  that  he  had  col- 
lected the  money  through  an  agent.  Burns.. 
To  confirm  this,  the  people  offered  evidence 
that  Bums  had  acted  as  the  defendant's 
agent  in  many  similar  cases,  and  that  there 
was  a  general  scheme  by  which,  through 
this  division  of  labor,  they  were  to  practise 
extortion  in  their  precinct.  At  the  appel- 
late division  it  was  held  by  a  unanimous 
court  that  the  evidence  was  proper.  Wil- 
liams, J.,  writing  for  the  court,  said  (2 
App.  Div.  433) :  "The  evidence  here  was 
given,  not  for  the  purpose  of  raising  a  pre- 
sumption that  the  defendant  committed 
this  crime  because  he  had,  before  this,  been 
guilty  of  other  crimes  of  a  like  nature.  .  The 
prosecution  sought  to  prove  such  agency  of 
Bums.  They  could  not  be  expected  to  do 
this  by  direct  evidence.  They  must  prove 
it,  if  at  all,  by  circumstantial  evidence; 
and  this  might  properly  be  done  by  giving 
any  proof  that  tended  to  establish  such 
criminal  agency,  notwithstanding  the  evi- 
dence given  also  tended  to  prove  other  dis- 
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tinct  crime$  to  have  been  committed  by  the 
defendant  through  the  agency  of  Burns. 
The  only  question  is  whether  the  evidence 
received  of  these  prior  transactions  was 
competent  and  proper  as  circumstantial 
evidence  tending  to  establish  the  fact  sought 
to  be  proved.  The  rules  of  evidence  are 
the  same  in  criminal  cases  as  in  civil  cases, 
except  as  otherwise  provided  in  the  Code  of 
Criminal  Procedure  (§  392).  It  is  common 
in  civil  cases  to  establish  agency  by  show- 
ing the  relations  of  the  parties  in  other 
transactions  than  the  one  in  issue  in  the 
case  on  trial,  by  showing  other  transactions 
relating  to  the  same  business  and  extend- 
ing over  months  and  years  when  the  parties 
held  the  relations  of  principal  and  agent, 
and  we  see  no  reason  why  the  same  rule 
of  evidence  may  not  be  applied  in  this 
case.  The  suggestions  made  by  the  learned 
trial  judge  in  his  charge  upon  this  subject, 
and  explaining  the  purpose  for  which  this 
evidence  was  received,  seem  to  us  to  have 
been  proper  and  correct.  The  evidence  giv- 
en tended  to  show  that  these  men  occupied 
the  same  official  relations  to  each  other 
during  the  years  1888,  1889,  1890,  and  1891, 
prior  to  the  alleged  commission  of  this 
crime,  and  that  they  were  engaged  in  this 
same  general  scheme  of  extortion.  Burns 
acting  imder  the  advice,  commands,  and 
procurement  of  the  defendant,  apparently 
in  pursuance  of  such  general  scheme,  and 
that  the  defendant,  in  conversations  had 
with  him,  practically  conceded  such  agency 
in  such  prior  transactions.  We  have  no 
doubt  but  that  the  evidence  of  the  transac- 
tions themselves  was  competent  in  connec- 
tion with  the  conversations  so  testified  to, 
as  tending  to  establish  the  agency  of  Bums 
for  the  defendant  in  the  commission  of  the 
crime  for  which  the  defendant  was  being 
tried." 

When  the  case  of  People  v.  McLaughlin, 
150  N.  Y.  391,  44  N.  E.  1025,  reached  this 
court,  it  was  reversed  on  other  grounds. 
The  opinion  of  Martin,  J.,  does,  it  is  true, 
contain  a  discussion  of  this  subject.  '^The 
charge  of  the  learned  trial  judge,"  he  says, 
"seems  to  indicate  that  he  entertained  the 
opinion  that  what  he  denominated  'criminal 
agency'  could  be  established  in  the  same 
way,  and  by  the  same  species  of  evidence, 
as  may  be  employed  in  a  civil  action  to  es- 
tablish the  relation  of  principal  and  agent 
in  favor  of  third  persons.  We  think  no  such 
rule  exists.  We  find  no  principle  of  crimi- 
nal law  which  recognizes  the  relation  of 
principal  and  agent  in  the  sense  in  which 
the  term  is  used  in  reference  to  business  or 
commercial  transactions.  It  is  true  that 
in  civil  actions  upon  contract,  the  course 
of  dealing  between  parties  may  be  proved 
to  establish  a  general  agency,  but  that  prln- 
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ciple  has  no  place  in  criminal  jurispru- 
dence. From  such  evidence  in  civil  actions 
a  presumption  is  raised  that  the  relation 
shown  to  exist  in  other  transactions  con- 
tinues, or  an  estoppel  is  created  which  pre- 
vents the  principal  from  denying  the  agency, 
and  hence  is  presumptive  or  conclusive  evi- 
dence of  that  fact.  No  such  presumption 
or  estoppel  arises  in  a  criminal  case.  There 
the  presumption  is  of  innocence,  and  the 
doctrine  of  estoppel  has  no  application." 
(P.  391.) 

A  majority  of  the  court  did  not  concur 
in  holding  that  proof  of  similar  transac- 
tions was  inadmissible  in  such  conditions. 
Andrews,  Ch.  J.,  Bartlett  and  Vann,  J  J., 
expressed  no  opinion  on  that  point,  and 
Gray,  J.,  dissented.  We  are  thus  left  free  to 
reach  our  own  conclusion,  unfettered  by  any 
adverse  precedent. 

There  is  no  difference  between  civil  and 
criminal  trials  in  respect  of  the  kind  of 
evidence  available  to  make  out  a  criminal 
agency,  which  is  merely  another  word  for 
a  criminal  conspiracy.  The  agency  that 
will  subject  the  employer  to  criminal  lia- 
bility must,  of  course,  be  an  actual  agency; 
i.  e.,  the  agent's  authority  must  be  actual, 
and  not  merely  apparent.  An  agency  by 
estoppel  will  not  suffice.  But  an  actual 
agency  may  be  established  by  proof  of  what 
men  have  done  as  well  as  by  proof  of  what 
they  have  said.  Blake  v.  Albion  Life  Assur. 
Soc.  L.  R.  4  C.  P.  D.  IV.  94,  109,  110,  48 
L.  J.  C.  P.  N.  S.  169,  40  L.  T.  N.  S.  211,  27 
Week  Rep.  321,  14  Cox,  C.  C.  246;  United 
States  V.  Cole,  5  McLean,  513,  601,  Fed. 
Cas.  No.  14,832;  Martin  v.  Niagara  Falls 
Paper  Mfg.  Co.  122  N.  Y.  165,  175,  25  N. 
E.  303;  Hanover  Nat.  Bank  v.  American 
Dock  k  Trust  Co.  148  N.  Y.  612,  621,  623, 
51  Am.  St.  Rep.  721,  43  N.  E.  72;  Martin  v. 
Webb,  110  r.  S.  7,  28  l!  ed.  49,  3  Sup.  Ct. 
Rep.  428.  The  same  kind  of  evidence  that 
will  tend  to  sustain  an  inference  of  actual 
agency  in  civil  trials  will  tend  to  sustain 
it  in  criminal  trials.  The  same  kind  of 
evidence  admissible  to  prove  conspiracy  in 
the  one  instance  is  admissible  in  the  other. 
Truth  is  the  same  whether  we  seek  it  at 
the  civil  or  at  the  criminal  bar,  and  it  is 
apprehended  in  subjection  to  the  same  laws 
of  logic.  The  criminal  law  is  not  to  be 
treated  as  a  thing  apart  and  by  itself.  The 
command  of  the  statute  is  that  "the  rules 
of  evidence  in  civil  cases  are  applicable  also 
in  criminal  cases,  except  as  otherwise  pro- 
vided in  this  Code."    Code  Crim.  Proc.  §  392. 

The  same  rule  prevails  in  England,  and 
eminent  judges  have  deplored  the  fact  that 
it  is  sometimes  overlooked.  Rex  v.  Rodley, 
[1913]  3  K.  B.  468,  472,  82  L.  J.  K.  B.  N. 
S.  1070,  109  L.  T.  N.  S.  476,  77  J.  P.  465, 
29  Times  L.  R.  700,  58  Sol.  Jo.  51.      It  is 
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not  an  adequate  answer  to  say  that  in  crim- 
inal prosecutions  there  is  the  presumption 
of  innocence.  That  presumption  does  not 
destroy  the  efficacy  of  circumstantial  proof. 
In  the  language  of  the  court  in  Dunlop  v. 
United  States,  165  U.  S.  486,  502,  41  L.  ed. 
799,  804,  17  Sup.  Ct.  Rep.  375 :  "If  it  were 
broadly  true  that  the  presumption  of  in- 
nocence overrides  eve^  other  presumption, 
except  those  of  sanity  and  knowledge  of  the 
law,  it  would  be  impossible  to  convict  in 
any  case  upon  circumstantial  evidence,  since 
the  gist  of  such  evidence  is  that  certain 
facts  may  be  inferred  or  presumed  from 
proof  of  other  facts." 

In  criminal  as  in  civil  causes  it  is  legiti- 
mate to  argue  back  from  individual  acts  to 
a  scheme  that  underlies  them.  The  true 
rule  was  tersely  stated  by  Best,  J.,  in  Hex 
V.  Burdett,  4  Bam.  &  Aid.  95,  121,  122: 
"It  has  been  said  that  there  is  to  be  no 
presumption  in  criminal  cases.  Nothing  is 
so  dangerous  as  stating  general  abstract 
principles.  We  are  not  to  presume  with- 
out proof.  We  are  not  to  imagine  guilt 
where  there  is  no  evidence  to  raise  the  pre- 
sumption. But  when  one  or  more  things  are 
proved,  from  which  our  experience  enables 
us  to  ascertain  that  another,  not  proved, 
must  have  happened,  we  presume  that  it 
did  happen  as  well  in  criminal  as  in  civil 
cases.  ...  If  the  rules  of  evidence  pre- 
scribe the  best  course  to  get  at  truth,  they 
must  be  and  are  the  same  in  all  cases,  and 
in  all  civilized  countries.  There  is  scarcely 
a  criminal  case,  from  the  highest  down  to 
the  lowest,  in  which  courts  of  justice  do  not 
act  upon  this  principle." 

Evidence  of  sufficient  weight  to  make  out 
an  agency  in  civil  trials  may  lack  the 
weight  essential  to  a  conviction  in  criminal 
trials;  but  evidence  is  not  incompetent  be- 
cause, standing  alone,  it  is  inadequate.  "It 
may  be  that  a  piece  of  evidence  admissible 
in  cither  class  of  cases  may  not  be  sufficient 
in  a  criminal  case,  .  .  .  that  is,  without 
further  evidence ;  but  the  evidence  is  not  the 
less  admissible."  Grove,  J.,  in  Reg.  v.  Mal- 
lory,  15  Cox,  Cr.  460,  quoted  in  Wigmore, 
Ev.  vol.  1,  §  4. 

Subject  to  the  qualification  that  the  con- 
clusion is  to  be  established  with  greater 
certainty  in  respect  of  crimes,  the  process 
of  inference,  regardless  of  the  subject  of 
the  controversy,  remains  the  same.  I  think 
that  the  evidence  of  the  past  relations  be- 
tween Stein  and  the  defendant  was  proper- 
ly received. 

Other  rulings  have  been  complained  of; 
but,  if  they  involve  technical  error,  they 
are  not  sufficiently  substantial  to  aflfect  the 
justice  of  the  verdict.  Code  Crim.  Proc. 
§  542. 
L.R.A.1916D. 


The  judgment  of  conviction  should  be  af- 
firmed. 

Cnddeback  and  Miller,  JJ.,  concur  with 
Cardozo,    J. 
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JOHN  THOMPSON,  Respt. 

(212  N.  Y.  249,  106  N.  E.  78.) 

Evidence    ^    criminal    prosecation    •« 
subsequent  sLoiilar  acts. 

Upon  a  prosecution  for  statutory  rape, 
evidence  of  subsequent  acts  of  intercourse 
between  prosecutrix  and  accused  is  admis- 
sible if  they  are  so  related  by  brevity  of 
time,  continuity  of  lewdness,  or  otherwise, 
to  the  principal  act,  as  to  justify  the  infer- 
ence or  indicate  that  the  mutual  disposition 
of  the  parties  evidenced  by  them  existed  at 
the  time  of  such  act. 

(July  14,  1914.) 

APPEAL  by  the  People  from  an  order  of 
the  Appellate  Division  of  the  Supreme 
Court,  Second  Department,  reversing  a  judg- 
ment of  the  County  Court  for  Kings  County, 
convicting  defendant  of  rape  in  the  second 
degree,  and  granting  a  new  trial.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Edward  A.  Freshman,  with  Mr. 
James    C.    Cropsey,    for   appellant: 

There  was  no  error  in  the  reception  of  the 
testimony  as  to  other  similar  acts. 

1  Whart.  Crim.  Ev.  10th  ed.  §  42,  llth  ed. 
§  736;  People  v.  Grauer,  12  App.  Div.  464, 
42  N.  Y.  Supp.  721 ;  Underbill,  Crim.  Ev.  2d 
ed.  §  381 ;  People  v.  Freeman,  25  App.  Div. 
683,  50  N.  Y.  Supp.  984. 

Messrs.  George  W.  Martin  and  David 
F.  Price,  for  respondent; 

Testimony  of  subsequent  offenses  to  the 
one  charged  in  the  indictment,  committed  by 
the  defendant  upon  the  person  of  the  com- 
plainant, was  inadmissible. 

People  V.  Farina,  134  App.  Div.  110,  118 
N.  Y.  Supp.  817;  People  v.  Robertson,  88 
App.  Div.  198,  84  N.  Y.  Supp.  401;  People 
V.  Flaherty,  162  N.  Y.  532,  67  N.  E.  73; 
People  V.  Bills,  129  App.  Div.  798,  114  N.  Y. 
Supp.  587 ;  People  v.  Freeman,  25  App.  Div. 
583,  50  X.  Y.  Supp.  984 ;  People  v.  O'Sulli- 
van,  104  N.  Y.  481,  68  Am.  Rep.  530,  10  N. 

Note.  ^  As  to  evidence  of  other  crimes  in 
prosecution  for  rape  or  assault  to  rape,  see 
note  to  People  v.  Gibson,  48  L.R.A.(N.S.) 
236,  and  references  there  made  to  earlier 
notes. 
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E.  880;  People  ▼.  Watkins,  23  App.  Div.  253, 
48  N.  Y.  Supp.  866;  People  v.  Koerner,  154 
N.  Y.  355,  48  N.  K  73.0;  People  ▼.  Smith, 
172  N.  Y.  210,  64  N.  E.  814 ;  People  v.  Wolf, 
183  N.  Y.  464,  76  N.  E.  592;  People  v. 
Estell,  106  App.  Div.  616,  94  N.  Y.  Supp. 
748;  Smith  v.  State,  —  Tex.  Grim.  Rep.  — , 
73  S.  W.  401;  Henard  v.  State,  46  Tex. 
Grim.  Rep.  90,  79  S.  W.  810;  Parkinson  v. 
State,  135  111.  401,  10  LJl.A.  91,  25  N.  E. 
764;  State  ▼.  Lawrence,  74  Ohio  St.  38,  77 
N.  E.  266,  6  Ann.  Gas.  888;  People  t.  Etter, 
81  Mich,  570,  45  N.  W.  1109. 

Collin,  J,,  delivered  the  opinion  of  the 
court: 

The  defendant  was  convicted  of  the  crime 
of  rape  in  the  second  degree  under  the  pro- 
vision of  Penal  Law,  §  2010  (Gonsol.  Laws, 
chap.  40) :  "A  person  who  perpetrates  an 
act  of  sexual  intercourse  with  a  female,  not 
his  wife,  under  the  age  of  eighteen  years, 
under  circumstances  not  amounting  to  rape 
in  the  first  degree,  is  guilty  of  rape  in  the 
second  degree,  and  punishable  with  im- 
prisonment for  not  more  than  ten  years." 

The  female  involved  gave  testimony,  un- 
der her  direct  examination  as  a  witness  for 
the  prosecution,  in  proof  that  the  offense 
charged  in  the  indictment  was  committed, 
and  additionally,  under  the  overruled  ob- 
jection and  exception  of  the  defendant,  that 
subsequent  to  the  commission  of  it  the  de- 
fendant had  sexual  intercourse  with  her 
four  or  five  times.  Because  of  the  reception 
of  this  evidence  the  appellate  division,  as 
appears  from  the  memorandum  opinion 
there  pronounced,  reversed  the  conviction, 
holding  that  ''the  court  erred  in  admitting 
testimony  aa  to  subsequent  offenses  by  the 
defendant  upon  the  person  of  the  female  in- 
volved," and  granted  a  new  trial.  We  do 
not  agree  with  the  appellate  division  in  the 
view  thus  taken. 

It  is  a  general  rule  that  it  is  error  to  re- 
ceive evidence,  as  proof  of  the  offense 
charged,  that  an  accused  has  committed  a 
criminal  offense  other  than  that  charged  in 
the  indictment.  Evidence  which  tends  only 
to  .prove  collateral  facts,  and  has  not  a  natu- 
ral tendency  to  establish  the  fact  in  contro- 
versy, should  be  excluded,  because:  (a)  It 
would  have  a  tendency  to  withdraw  and 
ijiislead  the  attention  and  deliberation  of 
the  jury  from  the  real  issue  under  inquiry; 
and  (b)  would  subject  the  accused  to 
charges  unconnected  with  that  issue,  and 
against  which  he  had  no  reason  to  prepare 
a  defense.  People  v.  Grutz,  212  N.  Y.  72, 
ante,  229,  105  N.  E.  843 ;  People  v.  Molineux, 
168  N.  Y.  264,  291,  62  L.R.A.  193,  61  N.  E. 
286;  People  v.  Sharp,  107  N.  Y.  427,  456, 
466,  1  Am.  St.  Rep.  851,  14  K.  E.  319; 
People  v..  McLaughlin,  150  N.  Y.  365,  44  N. 
L.R.A.1915D. 


E.  1017.  This  rule  has,  however,  excep- 
tions in  those  cases  in  which  the  evidence 
offered  has  a  natural  tendency  to  corrobo- 
rate or  supplement  admitted  direct  evidence. 
People  V.  Duffy,  212  N.  Y.  57,  L.R.A.  1915B, 
103,  105  N.  E.  839;  People  v.  Molineux,  168 
N.  Y,  264,  293,  62  L.R.A.  193,  61  N.  E.  286; 
People  V.  Neff,  191  N.  Y.  210,  83  N.  E.  970; 
Rex  V.  Bond,  21  Gox,  C.  C.  252;  People  ▼. 
Dolan,  186  N.  Y.  4,  116  Am.  St.  Rep,  521, 
78  N.  E.  569,  9  Ann.  Gas.  453;  People  v. 
Katz,  209  N.  Y.  311,  326,  103  N.  E.  305, 
Ann.  Gas.  1915A,  501;  People  v.  Peckens, 
153  N.  Y.  576,  594,  47  N.  E.  883 ;  People  v. 
Doty,  175  N.  Y.  164,  67  N,  E.  303 ;  People  v. 
Marrin,  205  N.  Y.  275,  43  L.R.A.(N.S.)  754, 
98  N.  E.  474;  People  v.  Place,  167  N.  Y. 
584,  598,  52  N.  E.  676;  People  v.  Shea,  1*7 
N.  Y.  78,  99,  41  N.  E.  505;  Mayer  v.  People, 
80  N.  Y.  364. 

And  the  doctrine  is  now  well,  if  not  uni- 
versally, established  that  in  prosecutions  for 
adultery,    seduction,    statutory    rape    upon 
one  under  the  age  of   consent,    and    incest, 
acts     of    sexual    intercourse   between    the 
parties  prior  to  the  offense  charged  in  the 
indictment  may  be  given  in  evidence.     The 
reason   or  reasons  sustaining  the  doctrine 
may  be  apprehended  by  recent  statements  of 
the   courts   in   applying  it.    In  Director  of 
Public  Prosecutions  v.  Ball,  6  Grim.  App. 
Rep.  31,  104  L.  T.  N.  S.  48,  80  L.  J.  K.  B. 
N.  S.  691,  [1911]  A.  G.  47,  75  J.  P.  180,  22 
Gox,  G.  G.  370,  27  Times  L.  R.  162,  a  case 
of   incest,    evidence   tending   to    show    acts 
prior  to  and  of  the  character  of  that  charged 
was  received.    The  court  of  criminal  appeal 
reversed  the  conviction   on    account   of    its 
reception  (5  Grim.  App.  Rep.  238),  80  L.  J. 
K.  B.  N.  S.  689,  [1911]  A.  G.  72,  104  L.  T. 
N.  S.  47,  22  Gox,  G.  G.  364,  65  Sol.  Jo.  190, 
and  was  in  turn  reversed  by  the  House  of 
Lords  [103  L.  T.  N.  S.  738],  for  whom  the 
lord  chancellor  said:     "I  consider  that  this 
evidence  was  clearly  admissible  on  the  issue 
that  this  crime  was  committed,  not  to  prove 
a   mens  rea,   as  Mr.   Justice   Darling   con- 
sidered, but  to  establish  the  guilty  relations 
between  the  parties,  and  the  existence  of  a 
sexual  passion  between  them  as  elements  in 
proving  that  they  had  illicit  connection  in 
fact  on  or  between  the  dates  charged.    Their 
passion  for  each  other  was  as  much  evidence 
as  was  their  presence  together  in  the  bod, 
of  the  fact  that  when  there  they  had  guilty 
relations  with'  each  other.    I  agree  that  the 
courts  of  law  ought  to  be  very  careful  to 
preserve  the  time-honored  law   of    England 
that  you  cannot  convict  a  man  'of  one  crime 
by  proving  that  he    has    committed    some 
other  crime.    That,  and  all  other  safeguards 
of  our  criminal  law,  will  be  jealously  guard- 
ed, but  here  I  think  that  the  evidence  went 
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directly  to  prove  the  actual  crime  for  wliich 
these  persons  were  indicted." 

In  Boyd  v.  State,  81  Ohio  St.  239,  135  Am. 
St.  Rep.  781,  90  N.  £.  355,  18  Ann.  Gas.  441, 
a  case  of  incest,  evidence  of  sexual  inter- 
course between  the  parties  through  the  two 
months  last  prior  to  the  date  of  the  act 
charged  was  held  relevant  as  tending  to  es- 
tablish the  particular  act  in  controversy,  be- 
cause it  showed  the  relation  and  familiarity 
of  the  parties,  their  disposition  and  antece- 
dent conduct  toward  each  other,  and  was 
corroborative  of  the  testimony  of  the  prose- 
cuting witness.  In  State  v.  Schueller,  120 
Minn.  26,  138  N.  W.  937,  a  case  of  statutory 
rape,  the  reception  of  similar  evidence  was 
approved  on  the  theory  of  disclosing  the  re- 
lationship between  the  parties,  opportunity 
and  inclination  to  commit  the  act  com- 
plained of,  and  as  corroborative  of  the  speci- 
fic charge.  The  reasoning  and  conclusion  of 
such  decisions  have  our  approval. 

The  judicial  decisions  are  not,  however,  in 
harmony  in  determining  the  question  wheth- 
er or  not  illicit  acts    subsequent    to    that 
charged  are  relevant  and  admissible  in  cases 
of  the  character    above    mentioned.     While 
this    court    has  not  directly  considered  it, 
courts  of  the  state  have  answered  it  in  the 
negative.    People  v.  Robertson,  88  App.  Div. 
198,  84  N.  Y.  Supp.  401;  People  v.  Farina, 
134    App.    Div.  110,  118  N.  Y.  Supp.  817; 
People  v.  Bills,  129  App.  Div.  798,  114  N. 
Y.  Supp.  587.    The  respondent  cites  the  case 
of  People  V.  Flaherty,  162  N.  Y.  532,  57  N. 
E.  73.     It  is  weightless  as  to  the  question 
under  consideration.    The  error  found  in  it 
was  that  the  defendant  throughout  the  seven 
days  of  the  trial  was  unable  to  ascertain 
which  of  seven  offenses  testified  to  by  the 
complainant  he  was  indicted  and  to  be  tried 
for.    See  also  State  v.  Acheson,  91  Me.  240, 
39  Atl.  570.    In  People  v.  Freeman,  25  App. 
Div.  583,  50  N.  Y.  Supp.  984,  affirmed  in  156 
N.  Y.  694,  50  N.  E.  1120,  on  the  opinion  be- 
low,   the   defendant  was    convicted   of  the 
statutory  crime  of  rape  in  the  second  degree, 
committed  on  January  13,  1894.     Evidence 
of  acts  of  a  similar  character  between  the 
same  parties  intermediate  May  9  and  June 
11,  1894,  was  admitted  against  the  objec- 
tion and  exception  of  defendant.    There  was 
no  proof  of  familiarity  or    association    be- 
tween them  within  the  period  from  January 
13  to  May  9,  1894.    It  was  held  that,  giving 
full  effect  to  the  principle  that  subsequent 
acts  of  a  similar  character  may    show   the 
adulterous  disposition  of  the    parties    and 
corroborate  the  proof  that  the  specific  act 
charged  was  committed,  the  subsequent  acts 
testified  to  had  not  such  connection  with  or 
relation  to  the  antecedent  act  as  to  show  a 
mutually  amorous  disposition  between  the 
parties  on  January  13,  1894,  the  court  say- 
L.R.A.1915D. 


ing:  **Doubtles3  the  extent  to  which  such 
testimony  may  be  admitted  must,  in  a  large 
measure,  be  determined  by  the  trial  judge 
in  the  exercise  of  a  sound  discretion.  But 
there  are  bounds  to  his  discretion.  The  evi- 
dence offered  must  at  least  have  a  legitimate 
tendency  to  show  a  lewd  or  adulterous  dis- 
position between  the  parties  at  or  about  the 
time  when  the  offense  is  laid  in  the  indict- 
ment" 25  App.  Div.  587,  50  N.  Y.  Supp. 
987. 

The  reasoning  of  the   Freeman  Case  is 
sound  and  salutary.    The  preponderance  of 
judicial  opinion  now  is  that  acts  subsequent 
to  the  act  charged  in  the  indictment  ( as  well 
as  those  prior  to  it)  reasonably  indicating  a 
continuity  of  the  lascivious  disposition,  are 
relevant,  subject,  however,  to  the  rule  that 
when  the  admissibility  of  evidence  depends 
upon  collateral  facts,  the  regular  course  is 
for  the  trial  judge  to  pass  upon  the  fact  in 
the  first  instance,  and  then,  if  he  admits  the 
evidence,  to  instruct  the  jury  as  to  its  pur- 
pose and  effect,  and  to  exclude  it  if  they 
should  be  of  a  different  opinion  on  the  pre- 
liminary matter.    The  question  for  the  jury 
throughout  the  trial   is,  Is  the  defendant 
guilty  of  the  specific  offense  charged  in  the 
indictment?    But  w^hen  that  offense  involves 
illicit  sexual  intercourse  by  consent,  subse- 
quent offenses  of  like  character  between  the 
parties  may  be  relevant,  because  the  extreme 
intimacy  and  the  amorous  inclination  and 
willingness  evidenced  by  its  commission  are 
a   growth    preceding   the   offense,    and   are 
rather  nourished  than  annihilated  by  their 
exercise.     They  do  not  suddenly  arise  and 
are  not  likely  to  suddenly  disappear;  hence 
it  is  that  their  indulgence  prior  or  subse- 
quent to  the  specific  occasion  charged  may 
tend  to  increase  and  strengthen  the  proof  as 
to  that  occasion.     The  acts  offered  as  cor- 
roborative may  be  so  remote  as  to  be  irrele- 
vant.   Remoteness,  however,  does  not  neces- 
sarily result  from  mere  lapse  of  time,  which 
is  not  necessarily  an  element  of  it.     Its  es- 
sence is  such  a  want  of  open  and  visible  con- 
nection   between    the    evidentiary    and    the 
principal  facts  that,  all  things  considered, 
the  former  are  not  worthy  or  safe  to  be  ad- 
mitted in  proof  of  the  latter.    If  those  acts 
are  of  a  character  or  were  done  under  condi- 
tions not  tending  to  prove  the  illicit  desire 
and  willingness  at  the  time  of  the  offense 
charged,  they  should    be    rejected    by    the 
trial  judge.    If,  on  the  other  hand,  he  deems 
them  so  related,  by  brevity  of  time  or  con- 
tinuity of  lewdness  or  otherwise,  to  the  prin- 
cipal act  OS  to  justify  the  inference  or  as 
to  indicate  that  the  mutual  disposition  of 
the  parties  evidenced  by  them  existed  at  the 
time  of  it,  they  should  be  received  and  subt 
mitted  to  the  jury  under  the  proper  charge. 
The  question  of  remotenesB,.  to  be  decided  ia 
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the  first  ittBtanee  by  the  trial  judge,  as  al- 
ready stated,  must  depend  upon  all  the  con- 
siderations, including  time,  the  character  of 
the  eridenee,  and  all  the  surrounding  cir- 
cumstances which  in  his  opinion  ought  to 
haTe  a  bearing  upon  its  worthiness  to  be 
brought  into  the  consideration  and  determi- 
nation of  the  matter  in  contention.  State 
V.  Kelly,  77  Conn.  266,  58  Atl.  705.  Upon 
principle  and  under  the  best-reasoned  ju- 
dicial decisions,  the  ruling  of  the  trial  court 
under  review  was  correct.  Thayer  t. 
Thayer,  101  Mass.  Ill,  100  Am.  Dec.  110; 
Sullivan  v.  Hurley,.  147  Mass.  387,  18  N.  E. 
8;  Taft  ▼.  Taft,  80  Vt.  266,  130  Am.  St. 
Rep.  984,  67  Atl.  703,  12  Ann.  Cas.  959; 
State  V.  Sebastian,  81  Conn.  1,  69  Atl.  1054; 
State  ▼.  Bridgman,  49  Vt.  202,  24  Am.  Rep. 
124;  State  v.  Williams,  76  Me.  480;  People 
V.  Gray,  261  HI.  431,  96  N.  E.  268;  State  v. 
More,  116  Iowa,  178,  88  N.  W.  822;  State 
▼.  Leek,  162  Iowa,  12,  130  N.  W.  1062 ;  Peo- 
ple V.  Roller,  142  CaL  621,  76  Pac.  500; 
Sta£e  V.  Markins,  96  Ind.  464,  48  Am.  Rep. 
733;  State  v.  Hibbard,  76  Kan.  376,  92  Pac. 
304;  Lamphere  v.  State,  114  Wis.  193,  89 
N.  W.  128;  Leedom  v.  State,  81  Neb.  685, 
116  N.  W.  496;  Sykes  v.  State,  112  Tenn. 
572,  105  Am.  St.  Rep.  972,  82  S.  W.  186; 
State  V.  Brown,  86  Kan.  418,  116  Pac.  508  j 
State  V.  Sysinger,  25  S.  D.  110,  126  N.  W. 
879,  Ann.  Cas.  1912B,  997;  Levy  v.  Terri- 
tory, 13  Ariz.  426,  116  Pac,  416.  A  scrutiny 
of  the  record  and  briefs  discloses  no  other 
exception  which  requires  consideration  in 
this  opinion. 

The  judgment  appealed  from  should  be  re- 
versed, and  the  judgment  of  conviction  af- 
firmed. 

Willard  Bartlett,  Ch.  J.,  and  Werner, 
Biiller,  and  Cardozo,  JJ.,  concur. 
Hogan,  J.,  eoucurs  in  result.  Hisoock, 
J«  absent. 
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MRS.  JOSEPHINE  I.  LUMMUS,  Appt., 

T. 

FIREMEN'S    FUND    INSURANCE    COM- 
PANY. 

(167  N.  C.  654,  83  S.  E.  688.) 

Insurance  —  change     of     location     of 
property  ^  materiality. 

1.  The  permanent  removal  of  an  auto- 
mobile from  one  garage,  where  it  was  in- 
sured, to  another,  is  not  such  an  imma- 
terial breach  of  warranty  that  the  policy 
will  not  be  avoided  thereby. 
L.ILA.1916D. 


Same  —  removal  of  property  ^  placing 
in  repair  shop. 

2.  A  policy  on  an  automobile  to  be  kept 
in  a  specified  private  garage  with  the  privi- 
lege of  operating  the  car  and  housing  it 
temporarily  in  other  places  while  en  route 
or  Deing  cleaned  or  repaired,  which  has 
been  suspended  by  the  permanent  removal 
of  the  car  to  another  state,  is  not  restored 
by  temporarily  placing  the  car  in  a  repair 
shop  without  returning  it  to  t^e  place  speci- 
fied in  the  policy,  so  as  to  render  the  in- 
surer liable  for  its  destruction  while  in 
such  shop. 

(December  9,  1914.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Superior  Court  for  Mecklenburg 
County  in  defendant's  favor  in  an  action 
brought  to  recover  the  amount  alleged  to  be 
due  on  a  policy  of  insurance  issued  by  de- 
fendant on  plaintiff's  automobile.    Affirmed. 

The  facts  are  stated  in  the  opinion. . 

Messrs.  J,  TV.  Keerans  and  J.  W. 
HntChl.«$on,  for  appellant: 

The  removal  of  the  car  without  the  assent 
or  knowledge  of  the  company  operated  as  a 
suspension  of  the  policy  during  the  period 
of  the  violation,  and  the  policy  did  not 
ipso  facto  become  void;  at  the  time  of  the 
fire,  the  car  being  in  a  place  where  it  had 
a  right  to  be  under  the  ternus  of  the  policy, 
and  therefore  being  lawfully  within  the  ex- 
ception of  the  private  garage  warranty,  the 
policy  revived,  or  again  attached,  the  mo- 
ment it  was  placed  in  the  plant  of  the  Qib- 
bes  Machinery  Company,  and  so  was  in  full 
force  and  effect  at  the  time  of  the  fire. 

Ostrander,  Fire  Ins.  2d  ed.  p.  410,  §  145; 
Alston  V.  Old  North  State  Ins.  Co.  80  N.  C. 
326;  Laselle  v.  Hoboken  T,  Ins.  Co.  43  N. 
J.  L,  468;  Ring  v.  Phoenix  Assur.  Co.  145 
Mass.  426,  14  N.  £.  525;  Traders'  Ins.  Co. 
V.  Catlin,  163  111.  266,  36  L.H.A.  695,  45 
N.  E.  266;  Phenix  Ins.  Co.  v.  Johnston,  42 
111.  App.  66;  McKibban  v.  Des  Moines  Ins. 
Co.  114  Iowa,  41,  86  N.  W.  38;  Bom  v. 
Home  Ins.  Co.  110  Iowa,  379,  80  Am.  St. 
Rep.  300,  81  N.  W.  676;  Fireman's  Ins.  Co. 

Note,  —  Insurance :  effect  of  provision 
permitting  temporary  removal  of 
property  from,  place  of  insurance 
designated  in  policy,  after  a  per^ 
manent  removal  from  that  place. 

As  to  temporary  absence  of  insured  prop- 
erty from  location  stated  in  the  policy,  see 
notes  to  Benton  v.  Farmers*  Mut.  F.  Ins. 
Co.  26  L.R.A.  237;  Lathers  v.  Mutual  F. 
Ins.  Co.  22  L.R.A.(N.S.)  848;  and  Joplin 
V.  National  Live  Stock  Ins.  Asso.  44  L.K.A. 
(N.S.)   674. 

As  to  insurance  covering  automobiles  or 
indemnifying  against  injury,  or  liability  for 
injury,  caused  thereby,  see  notes  to  Harris 
V.  American  Casualty  Co.  44  L JR. A. (N.S.) 
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V.  Cecil,  12  Ky.  L.  Rep.  259;  Obermeyer  v. 
Globe  Mut.  Ins.  Co.  43  Mo.  573;  Organ  v. 
Hibernia  F.  Ins.  Co.  3  Mo.  App.  576;  Ger- 
man Mut.  F.  Ins.  Co.  V.  Fox,  4  Neb.  ( Unof . ) 
833,  63  L.R.A.  334,  96  N.  W.  662;  Home  F. 
Ins.  Co.  V.  Johansen,  59  Neb.  349,  80  N.  W. 
1047;  Omaha  F.  Ins.  Co.  v.  Dierks,  43  Neb. 
473,  61  N.  W.  740;  State  Ins.  Co.  v.  Scjbreck, 
27  Neb.  527,  6  L.R.A.  524,  20  Am.  St.  Rep. 
696,  43  N.  W.  340;  Insurance  Co.  of  N.  A. 
V.  Pitts,  88  Miss,  587,  7  L.R.A.(N.S.)  627, 
117  Am.  St.  Rep.  756,  41  So.  5,  9  Ann.  Cas. 
54,  note;  Sumter  Tobacco  Warehouse  Co.  v. 
Phoenix  Assur.  Co.  76  S.  C.  76,  10  L.RA.. 
(N.S.)  737,  121  Am.  St  Rep.  941,  56  S.  E. 
654, 11  Ann.  Cas.  780;  Schmidt  y.  Peoria  M. 
&  F.  Ins.  Co.  41  111.  296;  Clute  v.  Clinton- 
ville  Mut.  F.  Ins.  Co.  144  Wis.  638,  32 
L.R.A.(N.S.)  240,  129  N.  W.  661;  Phoenix 
Assur.  Co.  T.  Munger  Improved  Cotton 
Mach.  Mfg.  Co.  —  Tex.  Civ.  App.  — ,  49  S. 
W.  271. 

Messrs.  Smith,  Hammond,  &  Smith 
and  Osborne,  Cocke,  &  Robinson  for  ap' 
pellee. 

Brown,  J.,  delivered  the  opinion  of  the 
court : 

This  is  an  action  to  recover  on  a  policy 
of  insurance  issued  by  the  defendant  upon 
an    automobile.      The    defendant    pleads: 


First,  that  the  action  was  not  brought  with- 
in one  year ;  second,  that  there  was  a  breach 
of  the  private  garage  warranty;  and,  third, 
that  proof  of  loss  was  not  filed  within  sixty 
days.  It  is  only  necessary  that  we  should 
consider  the  second  defense. 

The  policy  contains  this  provision: 

« 
"Private  garage  warranty. 

'In  consideration  of  the  reduced  rate  at 
which  this  policy  is  written,  it  is  under- 
stood that  the  property  insured  hereunder 
shall  at  all  times  be  kept  or  stored  in  the 
private  garage  or  private  stable,  situate  in 
rear  of  residence  No.  1412  Third  avenue, 
Columbus,  Georgia.  Privilege,  however,  to 
operate  car  and  to  house  in  any  other  build- 
ing or  buildings  for  a  period  of  not  exceed- 
ing fifteen  days  at  ^y  one  location  at  any 
one  time,  providing  the  car  is  en.  route  visit- 
ing, or  being  cleaned  or  repaired." 

It  appears  from  the  statement  of  facts 
that  after  the  said  policy  of  insurance  was 
issued  and  delivered,  and  without  the  knowl- 
edge or  consent  of  the  defendant,  the  plain- 
tiff, during  the  month  of  June,  1911,  re- 
moved said  automobile  from  the  private 
garage  or  private  stable  in  the  rear  of  resi- 
dence No.  1412    Third    avenue,    Columbus, 


70,  and  Patterson  v.  Standard  Acci.  Ins.  Co. 
61  L.R.A.(N.S.)    583. 

It  will  be  noticed  that  the  provision  in- 
volved in  LuMMUS  V.  FntEMEN's  Fund  Inb. 
Co.  gave  the  insured  permission  to  house 
his  car  in  any  other  building  than  the 
private  garage  named  as  its  permanent 
place  of  storage,  for  a  period  of  fifteen  days 
at  any  one  location  at  any  one  time,  pro- 
vided the  car  was  en  route  visiting,  or  being 
cleaned  or  repaired.  A  removal  of  the  car 
not  protected  by  this  provision  would 
either  have  the  effect  of  absolutely  avoid- 
ing the  risk,  or  of  suspending  it  during  the 
continuance  of  the  breach.  Tne  decision  un- 
der the  facts  in  the  Lumkus  Case  would 
be  the  same  under  either  of  these  construc- 
tions. 

It  is  true  that  in  some  cases  involving 
poUcies  providing  for  the  avoidance  of  the 
risk  in  case  of  a  breach  of  certain  war- 
ranties or  conditions,  a  recovery  has  been 
allowed  although  a  breach  of  these  war- 
ranties or  conditions  has  occurred,  where 
the  breach  had  ceased  before  a  loss  liap- 
pened.  For  example,  see  National  F.  Ins. 
Co.  V.  Catlin,  163  111.  256,  35  L.R.A.  595, 
45  N.  E.  255;  Born  v.  Home  Ins.  Co.  110 
Iowa,  379,  80  Am,  St.  Rep.  300,  81  N.  W. 
676;  Ring  v.  Phoenix  Assur.  Co.  145  Mass. 
426,  14  N.  E.  525;  German  Mut.  F.  Ins. 
Co.  V.  Fox,  4  Neb.  (Unof.)  833,  63  L.R.A. 
334,  96  N.  W.  652;  Laselle  v.  Hoboken  F. 
Ins.  Co.  43  N.  J.  L.  468.  These  cases,  how- 
ever, are  obviously  distinguishable  from  one 
where  the  breach  of  warranty  continued  up 
L.R.A.1915D. 


to  the  time  of  loss,  as  appears  in  the  Lum- 
MTJS  Case. 

In  that  case  the  automobile  had  been  per- 
manently removed  from  the  private  garage, 
and  was  destroyed  while  temporarily  in  a 
shop  for  repairs.  Under  the  policy  it  was 
insured  while  at  a  certain  base,  i.  e.,  the 
private  garage,  with  certain  incidental 
privileges  so  long  as  it  was  kept  at  that 
base.  A  permanent  change  of  the  base 
nullified  the  policy,  except  as  a  return  to 
the  former  base  might  have  revived  its 
operation,  but  the  mere  claiming  of  the 
incidental  privileges  (in  the  instant  case 
the  privilege  to  leave  it  in  a  shop  for  re- 
pairs), in  connection  with  the  suostituted 
base,  would  not  revive  the  policy  and  au- 
thorize a  recovery  for  the  destruction  of  the 
machine  while  it  was  undergoing  repairs. 

These  privileges  were  incidental,  i.  c, 
privileges  which  were  to  be  allowed  only 
while  the  automobile  was  kept  at  the  pri- 
vate garage,  and  were  not  privileges  which 
were  allowed  while  it  was  kept  elsewhere. 
This  being  true,  and  there  having  been  no 
return  to  the  original  base  before  the  fire, 
it  is  clear  that,  although  the  policy  might 
only  have  been  suspended,  and  not  absolute- 
ly avoided,  by  reason  of  the  breach,  yet  no 
recovery  could  be  had,  since  the  breach  was 
not  terminated  by  reason  of  the  car  having 
been  in  a  repair  shop  at  the  time  of  the 
loss,  but  actually  continued  up  to  the  time 
the  loss  occurred.  No  other  case  dealing 
with  a  similar  provision  has  been  disclosed 
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Georgia,  to  Charlotte,  North  Carolina,  where 
it  remained  for  a  period  ol  five  or  six 
months,  until  it  was  placed  in  the  machine 
aLop  of  the  Gibbs  Machinery  Company  in 
Columbia,  South  Carolina,  as  hereinafter 
mentioned.  That  said  automobile,  while  in 
Charlotte,  North  Carolina,  for  the  period 
above  mentioned,  was  not  en  route  from  Co- 
lumbus, Georgia,  nor  was  it  visiting,  nor  be- 
ing cleaned  or  repaired,  but,  on  the  contrary, 
its  removal  from  the  location  aforesaid  in 
Columbus,  Georgia,  was  permanent.     That 

on  December,    1911,    the    plaintiff 

placed  said  automobile  in  the  machine  shop 
ol  the  Gibbs  Machinery  Company  of  Colum- 
bia, South  Carolina,  to  be  painted  and  re- 
paired. That  the  said  automobile  remained 
in  the  said  machine  shop  of  the  Gibbs  Ma- 
chinery Company  at  Columbia,  South  Caro- 
lina, until  the  10th  of  January,  1912,  when 
it  was  destroyed  by  fire  which  originated  in 
said  machine  shop. 

The  contention  of  the  defendant  is  that 
the  policy  became  forfeited  because  of  this 
breach  of  the  private  garage  warranty.  The 
plaintiff  contends  that  the  breach  of  war- 
ranty was  immaterial,  because  it  in  no  way 
contributed  to  the  loss,  citing  Revisal, 
§  4808.  This  position  is  untenable.  In  con- 
struing that  section,  this  court  has  held 
that,  in  application  for  a  policy  of  insur- 
ance, every  fact  stated  will  be  deemed  ma- 
terial which  would  materially  influence  the 
judgment  of  an  insurance  company,  either 
in  accepting  the  risk  or  in  fixing  the  rate 
of  premium.  Bryant  v.  Metropolitan  L.  Ins. 
Co.  147  N.  C.  181,  60  S.  E.  983.  It  is  fur- 
ther held  in  the  same  case  that  it  is  not 
necessary,  in  order  to  defeat  a  recovery  upon 
such  policy  of  insurance,  that  a  material 
misrepresentation  by  the  applicant  must  be 
shown  to  have  contributed  in  some  way  to 
the  loss  for  which  indemnity  is  claimed. 
See  also  Fishblate  v.  Fidelity  &  C.  Co.  140 
N.  C.  589,  53  S.  E.  354. 

Nothing  is  better  settled  than  that  the  lo- 
cation of  the  property  insured  is  essentially 
material  in  contracts  of  insurance,  and  en- 
ters largely  into  the  consideration  of  the 
company  in  fixing  the  rate  of  premium.  The 
clause  of  the  policy  in  this  case,  containing 
this  warranty,  expressly  declares  that  a  re- 
duced rate  of  premium  is  granted  because 
of  the  insertion  of  this  provision  in  the  con- 
tract. The  contention  of  the  plaintiff  that 
the  policy  could  remain  dormant  for  six 
months,  and  then  be  revived  suddenly  be- 
cause the  property  was  burned  up  in  a  re- 
pair shop,  is  utterly  untenable. 

When  the  owner  took  the  automobile 
away  from  the  garage  in  Columbus,  it  was 
not  for  a  temporary  purpose.  There  was  a 
removal  of  the  property  permanently  to  an- 
other state,  which,  imder  the  provisions  of 
L.R.A.1916D. 


the  policy  which  we  have  cited,  rendered 
the  contract  of  insurance  void. 

The  judgment  of  the  Superior  Court  is 
affirmed. 


OHIO  SVPREMC  COURT. 

60INS  et  al.,  Flffs.  in  Err., 

V. 

STATE  OF  OHIO. 
(—  Ohio  St  — ,  107  N.  E.  335.) 

Burglary  —  breaking  ^  force  necessary. 

Where  any  force,  however  slight,  is  re- 
quired to  effect  an  entrance  into  a  build- 
ing through  a  doorway  partly  open,  such 
act  constitutes  a  forcible  breaking  under 
§  12,438,  Gen.  Code. 

(April  21,  1914.) 

II>HROR  to  the  Court  of  Appeals  for 
'J  Clinton  County  to  review  a  judgment 
affirming  a  judgment  of  the  Court  of  Com- 
mon Pleas  convicting  defendants  of  mali- 
ciously and  forcibly  breaking  and  entering 
a  certain  building,  and  overruling  their 
motion  for  new  trial.     Affirmed. 

Statement  by  Newman,  J.: 

At  the  January  term,  1913,  of  the  court 
of  common  pleas  of  Clinton  county,  plain- 
tiffs in  error  were  indicted,  under  §  12,438, 
Gen.  Code,  for  maliciously  and  forcibly 
breaking  and  entering  in  the  night  season 
a  certain  building,  namely,  a  certain  chick- 
en house,  the  property  of  one  Mary  Linton, 
and  stealing  therefrom  chickens  of  the 
value  of  $15,  the  property  of  said  Mary 
Linton.  A  trial  to  a  jury  was  had,  and 
plaintiffs  in  error  were  found  guilty  as 
charged  in  the  indictment.  A  motion  for 
a  new  trial  was  overruled,  sentence  pro- 
nounced, and  judgment  entered.  This  judg- 
ment was  affirmed  by  the  court  of  appeals, 
and  plaintiffs  in  error  here  seek  a  reversal 
of  the  judgment  below,  and  ask  for  their 
discharge. 

Messrs.   Hayes  A  Hayes   for  plaintiffs 
in  error. 
Mr.  Joe  T.  Doan  for  the  State. 

Newman,  J.,  delivered  the  opinion  of 
the  court: 

The  only  means  of  ingress  to  and  egress 

Headnote  by  the  Court. 

Note.  —  As  to  burglary  by  pushing  open 
door  already  partly  open,  see  note  to  State 
V.  Lapoint,  47  L.R.A.(N.S.)  717;  and  see 
references  at  close  of  that  note  for  annota- 
tion on  related  subjects. 


16 


242 


OHIO  SUPREME  COURT. 


from  the  chkken  house  was  through  a  door* 
way  of  ordinary  size.  On  the  evening  be- 
fore the  chickens  were  stolen  the  door  of 
the  chicken  house,  which  was  hung  upon 
hinges,  was  open  about  15  or  18  inches,  be- 
ing held  open  by  means  of  a  fence  post 
placed  on  one  side  thereof  and  a  brick  on 
the  other  side.  The  owner  of  the  property, 
Mary  Linton,  testified  that  the  door  hsLd 
been  propped  open  in  that  way,  "just  so 
that  the  chickens  and  myself  could  pass  in 
and  out.''  She  stated  that  the  door  was 
not  open  wide  enough  to  permit  her  to  walk 
in — she  '^ad  to  take  hold  of  the  edge  of 
the  door  and  then  pull  around  the  comer." 
It  appears  from  the  evidence  that  the  morn- 
ing after  the  chickens  were  stolen  the  door 
was  from  one  half  to  two  thirds  open,  and 
the  fence  post  and  brick  were  moved  out 
of  place. 

That  the  chickoi  house  was  entered  by 
plaintiffs  in  error  and  chickens  of  the  value 
of  $16  were  stolen  by  them  is  not  contro- 
verted. Counsel  insist,  however,  that  the 
crime  of  burglary  was  not  established,  that 
there  was  no  evidence  tending  to  show  that 
there  was  a  forcible  breaking  and  entering 
of  the  chicken  house,  and  that  the  court 
erred  in  refusing  to  give  to  the  jury  two 
certain  special  instructions,  requested  by 
them  to  be  given  before  argument.  These 
instructions  are  as  follows: 

"If  the  jury  find  from  the  evidence  that 
the  building  charged  in  the  indictment  to 
have  been  forcibly,  feloniously,  and  burg- 
lariously broken  and  entered  was  a  chicken 
house,  and  if  the  mode  of  ingress  to  and 
egress  from  was  through  a  common  sized 
door  hung  upon  hinges,  and  that  the  said 
door  was  so  adjusted  that  it  was  left  open, 
or  partly  open,  so  that  the  owner  and  the 
chickens  could  pass  in  and  out,  and  you 
further  find  that  said  door  was  in  that 
condition  at  the  time  when  it  is  claimed 
that  it  was  broken  and  entered,  as  charged 
in  the  indictment,  then  I  charge  you  that 
your  verdict  should  be  not  guilty  of  break- 
ing and  entering  said  building." 

"If  the  jury  find  from  the  evidence  that 
the  building  in  question  was  a  chicken 
house,  and  that  the  only  mode  of  ingress  to 
and  egress  from  said  chicken  house  was 
through  a  common  sized  door  hung  upon 
hinges,  and  a  brick  or  piece  of  brick  was 
80  placed  between  the  sill  of  said  building 
and  said  door  as  to  leave  said  door  open 
for  a  space  of  from  15  to  18  inches,  and 
that  upon  the  outside  of  said  door  there 
was  placed  upon  the  ground  a  piece  of  fence 
post  to  prevent  the  door  from  swinging 
wide  open,  and  that  through  the  space  thus 
left  the  owner  could  pass  into  and  from 
said  building,  and  that  said  door  was  in 
that  condition  at  the  time  it  is  charged 
L.R.A.1916D. 


it  was  broken  and  entered,  then  I  charge 
you  that  your  verdict  must  be  not  guilty 
of  breaking  and  entering  said  building." 

The  objection  to  these  instructions  is 
that  there  is  an  assumption  that  the  dooT 
was  open  sufficiently  wide  so  that  any  per- 
son might  pass  in  and  out  of  the  chicken 
house.  This  was  a  question  for  the  jury, 
and,  in  view  of  the  fact  that  the  fence  post 
and  brick  were  moved,  and  the  door  was 
found  to  be  from  one  half  to  two  thirds 
open  after  the  chickens  were  stolen,  the 
jury  was  justified  in  finding  that  the  open- 
ing was  not  large  enough  to  admit  plain- 
tiffs in  error,  and  that  it  was  necessary  to 
move  the  obstacles  which  ^ad  been  placed 
against  the  door  to  hold  it  in  position  be- 
fore they  could  gain  an  entrance  to  the 
house. 

The  court,  in  its  general  charge,  properly 
instructed  the  jury  that  if  it  found  from 
the  evidence  that  the  door  of  the  chicken 
house  was  partly  open,  so  that  a  person  or 
persons  could  enter  the  same,  and  it  was  not 
necessary  to  remove  the  brick  or  post  that 
had  been  placed  against  the  door  to  hold 
it  in  that  position  when  making  an  en- 
trance, then  that  would  not  constitute  a 
forcible  breaking  in  the  sense  the  statute 
uses  the  term. 

The  court  further  instructed  the  jury 
that  if  it  found  that  the  door  was  partly 
open,  and  it  was  necessary  to  remove  the 
post  or  brick  placed  against  it  to  hold  it  in 
the  position  in  which  it  was,  and  that  the 
entrance  could  not  have  been  made  into  the 
building  without  the  removal  of  the  brick 
or  post,  and  that  if  the  brick  or  post  was 
so  removed  by  plaintiffs  in  error,  or  either 
of  them,  and  an  entrance  made  into  the 
chicken  house,  then  this  would  constitute  a 
forcible  breaking.  We  are  of  the  opinion 
that  the  court  charged  correctly  on  this 
proposition. 

Counsel  rely  upon  the  following  state- 
ment in  the  opinion  in  Timmons  v.  State, 
34  Ohio  St.  426,  32  Am.  Rep.  376:  "The 
law  on  the  point  is,  that  if  the  owner  leaves 
his  doors  open,  or  partly  open,  or  his  win- 
dows raised,  or  partly  raised  and  unfast- 
ened, it  will  be  such  negligence  or  folly  on 
his  part  as  is  calculated  to  induce  or  tempt 
a  stranger  to  enter;  and  if  he  does  so 
through  the  open  door  or  window,  or  by 
pushing  open  the  partly  opened  door,  or 
further  raising  the  window  that  is  a  little 
up,  it  will  not  be  burglary." 

This  doctrine,  as  was  stated  by  the  judge 
delivering  the  opinion,  had  no  application 
in  that  case,  and,  as  we  view  it,  was  clearly 
obiter.  We  are  aware,  however,  that  it  is 
the  holding  in  a  number  of  cases  that  where 
a  door  or  window  is  partly  open  and  an 
entrance   is   gained   by   pushing   open   the 
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partly  open  door  or  further  raising  the 
window  it  is  not  a  breaking,  and  will  not 
eofnstitute  burglary.  Tliis  rule  fiuds  favor 
with  the  English  authorities,  with  the 
courts  of  Massachusetts,  and  is  approved  by 
some  text  writers.  But  there  is  a  tendency 
on  the  part  of  a  number  of  courts  to  depart 
from  the  strict  construction  of  the  common 
law,  which  required  an  actual  breaking. 
They  have  adopted  what  we  consider  to  be 
the  more  reasonable  and  logical  rule,  hold- 
ing that  but  the  slightest  force  is  necessary 
to  constitute  a  breaking.  If  any  force  9Jt 
all  is  necessary  to  effect  an  entrance  into 
a  building  through  any  place  of  ingress, 
usual  or  unusual,  whether  open,  partly 
open,  or  closed,  such  entrance  is  a  break- 
ing sufficient  in  law  to  constitute  burglary, 
if  the  other  elements  of  the  offense  are  pres- 
ent. People  ▼.  White,  153  Mich.  617,  17 
L.RJk.(N.S.)  1102,  117  N.  W.  161,  16  Ann. 
Cas.  927;  Claiborne  ▼.  State,  113  Tenn.  261, 
68  L.R.A.  859,  106  Am.  St.  Hep.  833,  83 
S.  W.  352;  and  the  cases  cited  in  note  to 
State  V.  Vierck,  139  Am.  St.  Rep.  1040. 

In  the  common-law  definition  of  burglary 
the  word  ''forcibly"  is  not  used  in  connec- 
ticm  with  the  word  "break,"  nor  does  it 
appear  in  the  statutes  of  some  of  the  states 
whose  courts  have  adopted  the  rule  to 
which  we  subscribe.  It  is  used  in  the  Ohio 
statute,  but,  as  was  stated  in  Ducber  v. 
State,  18  Ohio,  308,  the  offense  is  not 
changed  by  the  statute  which  adds  the 
word  "forcibly"  as  a  qualifying  term.  And 
in  Timmons  v.  State,  supra,  the  court  say 
that  the  application  of  the  rule  does  not 
depend  upon  the  degree  of  force  used,  but 
upon  the  fact  that  force  of  some  degree, 
however  slight,  was  used.  In  that  case  the 
court  held:  "The  force  necessary  to  push 
open  a  closed,  but  unfastened,  transom, 
that  swings  horizontally  on  hinges  over  an 
outer  door  of  a  dwelling  house,  is  sufficient 
to  constitute  a  breaking  in  burglary  under 
our  statute,  which  requires  a  forcible  break- 
ing." 

We  think,  as  was  said  by  the  court  in 
Claiborne  v.  State,  113  Tenn.  261,  68  L.R.A. 
859,  106  Am.  St.  Rep.  833,  83  S.  W.  352, 
that  to  hold  that  the  opening  of  a  door  or 
window  which  is  closed  but  not  fastened  is 
sufficient  evidence  of  breaking,  but  that  the 
further  opening  of  a  door  or  window  partly 
open,  in  order  to  gain  an  entrance,  is  not 
sufficient  evidence,  is  a  useless  refinement. 

In  the  case  under  consideration,  if  the 
door  of  the  chicken  house  was  further 
opened,  in  order  to  make  the  opening  suffi- 
ciently wide  to  admit  the  plaintiffs  in  error 
(and  this  was  a  question  for  the  jury),  un- 
questionably some  force  was  required,  and, 
however  slight  it  may  have  been,  it  was 
all  that  was  required  to  constitute  a  "forc- 
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ible  breaking"  under  the  statute;  and,  tak- 
en with  the  other  facts  established,  made 
a  case  of  burglary.  The  trial  court,  there- 
fore, properly  refused  to  direct  a  verdict 
of  not  guilty,  and  committed  no  error  in 
refusing  to  give  the  two  special  instructions 
requested. 

As  to  the  alleged  error, — ^the  refusal  of 
the  court  to  adjourn  the  hearing  of  the 
case  and  permit  defendants  below  to  re- 
call the  prosecuting  witness  for  further  ex.- 
amination, — it  is  sufficient  to  say  that  the 
request  was  properly  refused  for  the  rea- 
sons given  by  the  trial  court. 

There  being  no  error  in  the  record  preju- 
dicial to  plaintiffs  in  error,  the  judgment 
of  the  court  of  appeals  is  affirmed. 

Sbanck,  tFohnson,  Donaliue,  Wans- 
maker,  and  Wilkin,  J  J.,  concur. 


OKIiAHOMA  SUPREME  OOUBT. 

CITY  OF  MUSKOGEE,  Plff.  in  Err., 

V. 

WILUAM  L.  MILLER. 

'(—  Okla.  — i  146  Pac.  782.) 

Municipal  corporation  —  daty  as  to 
streets. 

1.  It  is  the  duty  of  a  mimicipal  corpora- 
tion to  keep  its  streets  in  a  reasonably  safe 
condition  for  ordinary  travel  by  the  public. 

Highway  —  obstruction  ^  fright  of 
horse  —  effect. 

2.  Where  a  person  is  riding  upon  a  well- 
broken  horse  ordinarily  sure  of  foot,  not  at 
an  unusual  speed,  and  such  animal,  with- 
out fault  on  the  part  of  the  rider,  becomes 
frightened  and  temporarily  unmanageable, 
and,  by  reason  of  coming  in  contact  with  a 
defect  in  a  street  negligently  created  or 
permitted  to  remain  therein  by  a  city,  falls 
and  injures  such  rider,  the  municipality  is 
liable  therefor. 

(December  22,  1914.) 

Headnotes  by  Bleak mobe,  J. 

Note.  ^  Liability  of  munioipality  for 
^jury  to  person  or  property  of  one 
driving  over  defective  highway  where 
his  horse  is  frightened  without  fault 
of  either  party. 

This  note  is  supplementary  to  notes  to 
Denver  v,  Utzler,  8  L.R.A.(N.S.)  77,  and 
Harrodsburg  v.  Abraham,  29  L.R.A.(K.S.) 
199. 

As  to  what  may  be  deemed  to  be  the 
proximate  cause  of  injuries  following  a  run- 
away, see  note  to  Collins  v.  West  Jersey 
Exp.  Co.  5  L.R.A.(N.S.)  373. 

The  earlier  notes  show  that  while  there 
is  a  conflict,  the  great  majority  of  the  cases 
support  the  rule  that  where  two  causes  com- 
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[pRROR  to  the  District  Court  of  Musko- 
A  gee  County  to  review  a  judgment  in 
plaintiff's  favor  in  an  action  brought  to 
recover  damages  for  personal  injuries  al- 
leged to  have  been  caused  by  defendant's 
negligence.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  S.  V.  O'Hare  and  J.  C.  Davis 
for  plaintiff  in  error. 

Messrs.  Thomas  H.  Owen  and  Joseph 
C.  Stone,  for  defendant  in  error: 

The  city  must  keep  the  street  "reason- 
ably safe  for  ordinary  travel  throughout 
its  entire  width,  and  free  from  all  danger- 
ous holes  and  obstructions." 

Fairfax  v.  Giraud,  35  Okla.  659,  131  Pac. 
169,  5  N.  C.  C.  A.  428;  Guthrie  v.  Swan, 
5  Okla.  779,  51  Pac.  662,  3  Am.  Neg.  Rep. 


460;  Oklahoma  City  v.  Meyers,  4  Okla. 
686,  46  Pac.  552;  Hugo  v.  Nance,  39  Okla. 
640,  135  Pac.  346;  Lamb  v.  Cedar  Rapids, 
108  Iowa,  629,  79  N.  W.  367;  Maysville  v. 
Guilfoyle,  110  Ky.  670,  62  S.  W.  493 ;  Fock- 
ler  V.  Kansas  City,  94  Mo.  App.  464,  68  S. 
W.  363;  Birch  v.  Charleston  Light,  Heat 
&  P.  Co.  113  lU.  App.  233;  Wheeler  v. 
Westport,  30  Wis.  392;  Boender  v.  Harvey, 
251  111.  228,  96  N.  E.  1084;  Buck  v.  Bidde- 
ford,  82  Me.  433,  19  Atl.  912;  Montgomery 
v.  Wright,  72  Ala.  420,  47  Am.  Rep.  422; 
Stafford  v.  Oskaloosa,  64  Iowa,  261,  20  N. 
W.  174;  Walker  v.  Kansas  City,  99  Mo. 
647,  12  S.  W.  894;  Kossman  v.  St.  Louis, 
163  Mo.  293,  64  S.  W.  513;  Goins  v.  Mo- 
berly,   127  Mo.  116,  29  S.  W.  986;    Still- 


bine  to  produce  the  injury,  both  of  which 
are  in  their  nature  proximate,  the  one 
being  a  defect  in  the  highway,  for  which 
the  city  is  liable,  and  the  other  the  swerv- 
ing or  running  away  of  a  horse,  for  which 
neither  party  is  responsible,  then  the  cor- 
poration is  liable,  provided  the  injury  would 
not  have  been  sustained  but  for  the  defect 
in  the  highway. 

The  following  cases  also,  as  does  Musko- 
gee V.  Milleb,  support  this  rule: 

In  Lannon  v.  Chicago,  169  111.  App.  695, 
there  was  a  dispute  as  to  whether  the  wagon 
in  which  plaintiff  was  riding  was  overturned 
by  running  into  a  hole  in  a  city  street; 
but  the  court  said  that  if  it  was,  the  city 
would  be  liable  even  if  the  horse  were  run- 
ning away  at  the  time. 

So  in  Stedman  v.  Osceola,  71  Misc.  186, 
128  N.  Y.  Supp.  341,  where  road  repairers 
had   left  an   accumulation  of   sods   in   the 
middle  of  the  traveled  roadway,  and  piles 
of  stone  along  where  the  wheel  tracks  would 
naturally   come,   the   city   was  held   liable 
where  plaintiff  caught  her  foot  in  one  of 
the  piles  and  was  dragged  over  the  stones, 
when    the    horse    which    slie    was    leading 
started  vp  in  fright  at  a  passing  vehicle, 
the  stone  piles  being  an  efficient  proximate 
cause  of  the  accident,  concurring  with  the 
frightened   horse,   and   without   which   the 
accident  would  not  have  occurred.     In  ar- 
riving at  this  conclusion  the  court  stated 
that  in  case  of  two  concurring  causes  each 
of  which   is  proximate,  the  test  is,  Could 
the  accident  have  happened  without  their 
co-operation?      Here   there   were   two   con- 
curring proximate  causes  each  of  them  an 
efficient  cause;  namely,  the  frightened  horse, 
for  which  the  town  could  not  in  any  event 
be  said  to  be  liable;   and,  second,  the  ob- 
structing stone  piles  left  by  the  road  re- 
pairers, for  which  the  town  might  be  liable. 
While  the  jury  found  the  town  negligent  in 
failing  to  maintain  at  the  point  in  ques- 
tion a  road  of  reasonable  width,  and  in  a 
reasonably  safe  and  proper  condition,  for 
public   travel,   the   court   observed   that   if 
the  only  criticism  of  the  road  was  its  width, 
it  would  be  compelled  to  hold  that,  in  view 
of  the  little  travel  upon  the  highway  and 
L.R.A.1916D. 


the  sparsely  settled  condition  of  the  ad- 
jacent country,  the  road  was  a  reasonably 
proper  one,  and  for  the  public  a  reasonab^ 
safe  and  suitable  road  for  travel. 

Strikingly  similar  to  the  ^tedman  Case, 
supra,  is  Thompson  v.  Bath,  142  App.  Div. 
331,  126  N.  Y.  Supp.  1074,  where  plaintiff 
was  injured  when  a  olind-f olded  unruly  cow 
which  he  was  leading  across  a  bridge  bolted, 
stepped  on  the  end  of  a  loose  board,  and 
fell  over  the  side  into  the  creek,  plaintiff 
falling  into  the  hole  made  by  the  tilting 
of  the  board.  There  were  no  barriers  on 
the  side  of  the  bridge,  and  a  loose  plank 
projected  beyond  the  outside  stringer.  The 
town  was  held  liable,  the  defective  condi- 
tion of  the  bridge,  particularly  with  respect 
to  the  loose  plank,  and  not  the  cow,  being 
held  the  proximate  cause  of  the  plaintiff's 
injury.  McLennan,  P.  J.,  dissented  from  the 
above  ruling  on  the  ground  that  part  of 
the  bridge  (10  or  12  feet  in  the  center)  re- 
served for  travel  was  in  a  perfectly  safe 
condition,  and  that  the  defendant  was  not 
guilty  of  negligence  because  it  failed  to 
make  such  bridge  safe  for  the  passage  of 
unruly  or  blind-folded  cows,  stating  that 
where  a  town  provides  a  driveway  across 
such  bridge  of  sufficient  width  to  accommo- 
date the  public  in  its  ordinary  use,  it  dis- 
charges its  full  duty,  and  it  is  not  required 
to  construct  and  maintain  a  bridge  with  a 
tight  floor  extending  across  its  entire  width, 
and  so  as  to  prevent  from  accident  an  un- 
ruly horse  or  cow  in  case  it  suddenly  goes 
outside  of  the  usually  traveled  way  across 
such  bridge. 

So,  where  one  was  driving  an  ordinarily 
gentle  horse  along  a  highway  the  traveled 
portion  of  which  was  22  feet  wide,  smooth, 
and  level  with  the  top  of  a  retaining  wall 
unprotected  by  a  barrier  of  any  kind,  it 
was  held  in  Sims  v.  Williamsburg  Twp.  92 
Kan.  636,  141  Pac.  681,  that  the  defect 
(absence  of  barrier  to  check  or  restrain 
frightened  horses  from  going  over  the  wail) 
in  the  highway  was  the  proximate  cause  of 
injury  suffered  by  the  plaintiff  when  the 
horse  which  he  was  driving  became  sud- 
denly frightened  at  an  approaching  auto- 
mobile and  backed  over  the  wall.    The  court 
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water  t.  Swisher,  16  Okla.  585,  85  Pac. 
1110. 

Wliere  a  horse  receives  his  initial  fright 
on  account  of  the  defect  or  an  obstruction 
in  the  street  negligently  left  there  by  a 
municipality,  the  city  will  be  held  liable  for 
the  injuries  resulting  from  contact  of  the 
rider  or  driver  with  obstructions  or  holes  in 
the    streets. 

Meisner  v.  Dillon,  29  Mont.  116,  74  Pac. 
130,  15  Am.  Neg.  Rep.  101;  Emporia  v. 
White,  74  Kan.  864,  86  Pac.  295;  Ehleiter 
V.  Milwaukee,  121  Wis.  85,  66  L.RJ^.  915, 
105  Am.  St.  Rep.  1027,  98  N.  W.  934,  2 
Ann.  Cas.  178,  16  Am.  Neg.  Rep.  268;  Mt. 
Vernon  v.  Hoehn,  22  Ind.  App.  282,  53  N. 
E.  654;  Vogelgesang  v.  St.  Louis,  139  Mo. 
127,  40  S.  W.  653;   Dillon  v.  Raleigh,  124 


N.  C.  184,  32  S.  B.  548;  Houfe  v.  Fulton, 
29  Wis.  296,  9  Am.  Rep.  568;  Bassett  v. 
St.  Joseph,  53  Mo.  290,  14  Am.  Rep.  446. 

Bleakmore,  J.,  delivered  the  opinion  of 
the  court: 

This  case  presents  error  from  the  dis- 
trict court  of  Muskogee  county,  and  is  an 
action  brought  by  the  defendant  in  error 
against  the  city  of  Muskogee  for  damages 
for  personal  injuries  sustained  by  reason 
of  being  thrown  from  his  horse  on  a  public 
street  of  the  defendant  city,  resulting  in  a 
judgment  in  his  favor  in  the  sum  of  $2,500, 
from  which  the  city  appeals.  The  parties 
will  be  referred  to  here  as  they  appeared 
in  the  court  below: 

Plaintiff  alleged:  "That  Market  street  is 


stated  that  it  was  a  question  of  fact  for 
the  jury,  and  not  a  question  of  law  for 
the  court,  whether  or  not  a  highway  with 
a  stone  retaining  wall  along  the  side  next 
to  a  steep  creek  bank  was  defective  for 
want  of  a  barrier  of  some  kind  to  check  or 
restrain  frightened  horses  from  going  over 
the  wall.  The  court  also  observed  that  the 
conditions  being  such  that  injury  to  users 
of  the  highway  was  reasonably  and  nat- 
urally to  be  anticipated,  actual  knowledge 
of  the  conditions,  obtained  by  the  town- 
ship trustee  by  personal  observation  while 
repairing  the  road,  constituted  notice  of 
defect. 

Criticisms  of  the  statement  of  facts  con- 
tained in  the  original  opinion  of  Sims  v. 
Williamsburg  Twp.  supra,  were  examined 
and  shown  to  be  without  merit  in  92  Kan. 
832,  141  Pac.  1132. 

A  case  stated  to  govern  the  Sims  Case, 
supra,  is  Mosier  v.  Butler  County,  82  Kan. 
708,  109  Pac.  162,  where  a  defective  railing 
along  the  approach  to  a  bridge  was  held 
to  be  the  proximate  cause  of  injuries  to 
plaintiff,  sustained  when  his  horse  took 
fright  at  a  pile  of  stone  at  the  side  of  the 
highway  and  backed  some  distance  against 
one  of  the  guard  rails  which  gave  way 
with  the  result  that  plaintiff's  vehicle,  with 
its  occupant,  was  thrown  to  the  roadway 
a  distance  of  about  20  feet.  It  was  con- 
tended in  this  case  tbat  the  defective  con- 
dition of  the  bridge  was  not  the  proximate 
cause  of  the  injury,  for  the  reason  that 
the  horse  was  frightened  at  the  pile  of  stone 
in  the  highway.  In  support  of  this  the 
defendant  relied  upon  the  well-known  prin- 
ciple that  if  two  distinct  causes  are  suc- 
cessive and  unrelated  in  their  operation, 
one  of  them  must  be  the  proximate  and  the 
other  the  remote  cause.  But  the  court  ob- 
served that  the  principle  had  no  application, 
because  it  was  obvious  that  the  two  causes 
were  related  in  their  operation.  Notwith- 
standing the  frightening  of  the  horse,  the 
injury  would  not  have  resulted  if  the  guard 
rail  had  not  been  defective.  One  reason 
why  guard  rails  were  necessary  was  the 
liability  that  horses  might  be  frightened 
L.R.A.1915D. 


while  on  this  part  of  the  bridge,  resulting 
in  just  such  accidents. 

So,  where  a  horse  took  fright  at  a  stalled 
automobile  in  the  highway,  and  jumped 
over  the  side  of  a  culvert,  sustaining  in- 
juries, the  absence  of  a  guard  rail  upon  the 
side  of  the  culvert  was  in  Maynard  v.  West- 
field,  87  Vt.  532,  90  Atl.  504,  held  to  be 
the  proximate  cause  of  the  accident,  ren- 
dering the  town  liable.  Whether  a  railing 
at  this  culvert  was  required  was  a  question 
for  the  jury,  the  determination  of  the  ques- 
tion depending  upon  a  variety  of  circum- 
stances,— its  length,  the  width  of  the 
road,  the  character  and  topography  of  the 
surroundings,  the  amount  and  kind  of 
travel, — ^which  were  of  such  a  character  that 
reasonable  men  might  differ  in  their  views 
thereof.  In  this  case  both  the  horse  plain- 
tiff was  driving  and  the  one  that  was  in- 
jured, which  he  was  leading  behind  his 
carriage,  were  more  or  less  afraid  of  auto- 
mobiles; the  road  at  the  place  of  the  acci- 
dent was  level  and  29  feet  wide,  although 
the  graveled  portion  was  only  18  feet  in 
width ;  there  was  plenty  of  room  to  pass 
the  automobile,  and  two  men  with  it  offered 
their  assistance,  which  plaintiff  declined; 
plaintiff  was  thoroughly  acquainted  with 
the  road  and  knew  that  there  was  no  rail- 
ing there.  It  was  necessary  for  plaintiff 
to  show  that  he  was  at  the  time  in  the  exer- 
cise of  due  care;  and  this  question  was 
properly  submitted  to  the  jury.  The  fact 
that  he  knew  all  about  the  situation  pre- 
sented, and  must  have  appreciated  its  dan- 
gers, did  not  as  matter  oi  law  require  him 
to  stop  there  until  the  dangers  were  re- 
moved. Without  forfeiting  his  rights  as  a 
traveler  he  could  drive  on  as  he  did,  pro- 
vided the  danger  was  not  of  such  a  charac- 
ter that  no  prudent  man  would  encounter 
it;  and  provided,  also,  in  doing  so,  he 
exercised  the  care  and  prudence  of  a  pru- 
dent man.  The  court  states  that  the  stat- 
ute giving  the  state  control  in  the  construc- 
tion of  state  roads  does  not  relieve  a 
town,  through  which  it  passes,  of  its  statu- 
tory liability  for  injuries  thereon. 
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one  of  the  public  streets  of  the  said  city 
of  Muskogee,  and  that  it  is,  and  has  been 
at  all  the  times  herein  mentioned,  the  duty 
of  said  city  to  keep  its  streets  in  a  safe 
condition  for  travel.  That  in  violation  of 
its  duty  as  aforesaid,  on  about  the  25th  day 
of  April,  1910,  and  for  a  long  time  prior 
thereto,  the  said  city  knowingly  permitted 
a  large  hole,  or  excavation,  of  the  width 
of  about  10  feet,  of  the  length  of  about  30 
feet,  and  of  the  depth  of  about  2  feet,  to  be 
made  and  to  exist  on  said  Market  street 
beginning  about  30  feet  north  of  Fourth 
street,  and  extending  thence  north,  which 
hole  or  excavation  was,  during  all  of  said 
times,  full  of  mud  and  bricks,  and  large 
slick  rocks,  which  bricks  and  rocks  had  been 
negligently  placed  in  said  hole  by  the  said 
defendant.  That  on  or  about  the  25th 
day  of  April,  1910,  and  for  a  long  time 
prior  thereto,  the  said  city  of  Muskogee  neg- 
ligently, and  with  the  full  knowledge  of  the 
existence  thereof,  permitted  said  hole  so 
filled  with  mud  and  bricks  and  rocks  to 
remain  there  in  the  open  street  without 
placing  around  or  in  the  same  any  safe- 


guard or  railing  to  give  notice  of  the  said 
excavation  and  to  protect  persons  who  might 
be  traveling  upon  said  street  from  falling 
upon  or  into  said  hole,  and  thereby  being 
injured,  though  there  was  grave  and  evident 
danger  of  said  injuries.  That  some  of  said 
rocks  were  about  18  inches  long  and  12 
inches  wide,  and  the  same  had  smooth 
surfaces  and  were  so  placed  and  allowed  to 
remain  in  said  mudhole  that  horses  could 
not  safely  pass  over  the  same  in  said  street 
in  the  usual  course  of  travel.  That  the 
plaintiff  did  not  know,  and  could  not  have 
known  by  reasonable  diligence,  that  said 
brick  and  rocks  were  in  said  mudhole,  nor 
did  he  know,  nor  could  he  have  known  by 
ordinary  diligence,  that  the  said  Market 
street  at  that  point  was  unsafe  for  travel, 
but  all  of  these  facts  were  fully  knoM'n  to 
the  defendant.  That  on  or  about  the  25th 
day  of  April,  1910,  the  plaintiff  was  law- 
fully riding  a  horse,  upon  which  he  waa 
seated,  along  and  over  said  Market  street, 
at  and  near  said  mudhole,  and  without  be- 
ing able  to  see  the  danger  of  the  same,  and 
without  negligence,  and  in  the  use  of  due 


So  the  absence  of  a  railing  was  in  Mc- 
Innes  v.  Egremont  Twp.  5  Ont.  L.  Rep.  713, 
held  to  be  the  proximate  cause  of  an  acci- 
dent rendering  a  township  liable  to  plain- 
tiff for  injuries  sustained  when  he  was 
driving  across  a  bridge  at  night  during  a 
thunder  storm,  and  a  flash  of  lightnmg 
caused  his  horse  to  shy  off  the  bridge,  car- 
rying him  and  the  carriage  with  it  into 
the  water  beneath,  the  thunderstorm  being 
one  of  those  ordinary  dangers  which  ought 
to  have  been  provided  against  by  supplying 
the  bridge  with  railings. 

But  uie  playful  actions  of  a  colt  in 
crowding  its  mate  off  from  the  traveled  wav, 
and  not  the  lack  of  barriers,  was  in  Irwm 
V.  Byron  Twp.  —  Mich.  — ,  149  N.  W.  980, 
held  to  be  tne  proximate  cause  of  injury 
to  plaintiff  by  being  thrown  out  of  his 
wagon  at  a  point  in  the  highway  210  feet 
from  the  bottom  of  a  long  steep  hill,  and 
where  the  roadbed  was  14  feet  wide  for  a 
distance  of  30  feet;  the  court  stating  as  a 
matter  of  law  that  whfere  the  wrought  por- 
tion of  the  highway  is  14  feet  wide,  and 
where  one  can  drive  with  reasonable  safety 
for  30  feet  at  right  angles  therefrom  be- 
fore reaching  a  place  of  danger,  the  high- 
way is  reasonably  safe  and  fit  for  public 
travel  without  the  protection  of  barriers. 
In  this  case  the  colt  was  not  frightened  at 
anything. 

Generally,  as  to  what  injuries  may  be 
deemed  to  be  proximately  caused  by  the  ab- 
sence of  a  guard  rail  in  a  highway,  see 
note  to  Lyons  v.  Watt,  18  L.R.A.(N.S.) 
1135. 

And  in  connection  with  the  note  just  re- 
ferred to,  see  Thurbron  v.  Dravo  Contract- 
ing Co.  238  Pa.  443,  44  L.R.A.(N.S.)  699, 
86  Atl.  292,  Ann.  Cas.  1914C,  252,  where 
it  is  held  that  one  who  having  contracted 
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to  remove  a  bridge  spanning  a  river  in  a 
municipality  fails  to  place  a  proper  barrier 
in  the  highway  upon  the  river  bank,  is  not 
liable  for  injury  to  horses  which  plunge 
over  the  enbankment  when  running  away, 
after  having  escaped  from  control,  since  his 
negligence  is  not  the  proximate  cause  of 
the  injury. 

Both  the  Sims  Case  and  the  Mosier  Case, 
supra,  distinguished  Eberhardt  v.  Glasgow 
Mut.  Teleph.  Asso.  91  Kan.  763,  139  Pac. 
416.  That  was  a  decision — ^not  strictly  with- 
in the  scope  of  this  note — in  which  a  mu- 
tual telephone  company  placed  in  the  high- 
way, practically  upon  the  north  line,  a  tele- 
phone pole,  to  which  was  attached  a  guy 
wire,  which  extended  diagonally  into  the 
highway,  and  4  feet  and  4  inches  from 
such  pole  was  attached  to  a  brace  driven 
into  the  groimd,  the  highway  waa  44  feet 
wide  and  the  traveled  portion  30  feet  wide, 
the  space  north  of  the  traveled  portion  in 
which  the  wire  was  anchored  was  some  6 
inches  higher  and  was  not  mowed,  but  was 
covered  with  grass  and  weed;  the  plaintiff 
was  riding  in  a  wagon  with  her  husband, 
who  was  driving  a  span  of  mules,  which  had 
tried  to  run  away  at  previous  times:  meet- 
ing an  automobile  some  20  rods  east  of  the 
pole  and  wire,  the  mules  took  friprht  and» 
veering  to  the  right  of  the  traveled  way, 
ran  the  wagon  against  the  pole  or  wire, — 
probably  the  latter, — ^throwing  the  plaintiff 
out  and  injuring  her.  It  was  held  that  the 
telephone  company  was  not  negligent  in 
locating  the  pole  where  it  was,  and,  whether 
negligent  or  not  in  respect  to  the  wire,  it 
was  not  liable,  for  the  reason  that  the  wire 
was  not  the  proximate  cause  of  the  injury, 
or  one  which  might  reasonably  have  been 
expected  to  cause  such  injury.       J.  D.  G. 
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caxe  upon  the  pari  of  the  plaintiff,  and 
in  the  course  of  ordinary  travel  upon  said 
street,  the  horse  upon  which  the  plaintiff 
was  riding  stepped  in  said  mudhole  and 
upon  said  stones  and  bricks  which  had  been 
worn  smootb,  and  dangerous  to  travel,  and 
the  said  horse  stepped  upon  said  stones  and 
bricks  and  fell  in  said  mudhole  and  upon 
said  rocks  and  bricks  solely  on  account  of 
said  unsafe  condition,  and  in  falling  the 
plaintiff's  left  leg  was  caught  between  the 
body  of  said  horse  and  said  stones,  both 
bones  thereof  were  crushed  and  broken  at  a 
point  about  3  inches  above  his  ankle,  and 
his  said  leg  was  thereby  greatly  and  per- 
manently injured,  and  he  was  on  that  ac- 
count for  a  long  time  sick,  and  has  ever 
since  been  in  great  pain  and  in  mental 
anguish/'  etc. 

Defendant  assigns  as  error:  (1)  Over- 
ruling the  motion  for  a  new  trial;  (2)  ad- 
mitting evidence  on  the  part  of  plaintiff; 
(3)  refusing  to  direct  a  verdict  for  de- 
fendant; (4)  entering  judgment  for  the 
plaintiff;  and  (6)  refusing  to  give  the 
following  instruction  to  the  jury:  "You 
are  instructed  that  the  matter  of  improv- 
ing and  maintaining  given  parts  of  a  street 
set  aside  for  public  use  pertains  to  the 
discretion  of  the  legislative  department  of 
a  city.  There  may  be  streets  or  parts  of 
streets  in  a  city  which  are  not  absolutely 
necessary  for  the  convenience  of  the  pub- 
lic, and  which  will  be  brought  into  use  by 
the  growth  of  the  city;  and  there  may  be 
circumstances  where  it  is  not  necessary  to 
improve  the  width  of  streets  for  the  re- 
quirement of  travel.  All  that  is  required 
in  such  cases  is  that  the  city  see  that  a 
sufficient  part  of  the  street  required  for 
use  shall  be  in  a  reasonably  safe  condition 
for  the  convenience  of  travel.  And  if  in 
this  case  you  ffnd  that  the  street  was  safe 
and  in  good  order  in  sufficient  width  to 
have  been  traveled  by  the  plaintiff  with 
ordinary  care  and  prudence,  no  damage 
occasioned  by  the  plaintiff's  horse  becoming 
frightened  and  getting  outside  of  the  usual 
traveled  portion  of  the  street  to  the  spot 
where  the  accident  took  place  can  be  re- 
covered against  the  defendant." 

The  evidence  disclosed  that  plaintiff,  a 
policeman j  was  injured  while  riding  a  horse 
along  Market  street,  a  public  street  of  the 
defendant  city;  that,  in  response  to  a  call 
for  an  officer,  he  was  proceeding  upon  a 
route  that  he  considered  the  most  direct  to 
the  place  to  which  he  had  been  called ;  that, 
after  he  had  entered  Market  street  travel- 
ing at  a  gallop,  he  met  a  wagon  covered 
with  a  sheet  or  tarpaulin,  which  he  desig- 
nated as  an  asphalt  wagon,  moving  toward 
him  upon  a  crooked  or  zigzag  pathway 
through  said  street;  that  he  was  unac- 
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quainted  with  the  condition  of  said  street 
at  the  time  he  entered  upon  the  same;  but 
that  there  was  a  hole  or  space  some  40  feet 
long  and  30  feet  wide  in  said  street  which 
had  been  partially  filled  with  rocks  of 
various  sizes  and  dimensions  that  were  pro- 
truding from  the  surface;  that  as  he  ap-. 
preached  the  same  the  horse  upon  which 
he  was  riding  shied  at  the  rocks  and  again 
shied  at  the  fluttering  cover  upon  the 
asphalt  wagon,  and  jumped  among  and 
upon  said  rocks,  which  caused  it  to  fall 
with  and  injure  plaintiff.  The  undisputed 
evidence  is  that  the  horse  upon  which  plain- 
tiff was  riding  was  a  well-broken  animal 
and  ordinarily  sure  of  foot. 

Plaintiff's  testimony  is  as  follows: 
A.  The  place  was  between  Altamont  and 
Fourth  street,  and  there  has  been  a  big 
mudhole,  and  someone  had  filled  it  up 
with  rocks,  and  left  only  a  zigzag  path  for 
a  wagon  to  go  through,  and  on  the  north 
side  there  was  a  place  where  a  footman 
went  through,  and  as  I  went  down  there  I 
turned  off  Fourth  street  on  Market,  and 
there  was  an  asphalt  wagon  with  a  sheet 
over  it  to  the  left,  and  in  the  same  track 
I  was,  and  I  was  galloping  along,  and  I 
saw  that  I  couldn't  go  through  there,  and 
turned  to  go  to  the  footman's  path,  and 
tried  to  check  up  my  horse,  and  he  was 
fractious,  and  as  he  jumped  he  struck  the 
pile  of  rocks  and  fell,  and,  as  I  saw  him 
fall,  I  got  my  feet  out  of  the  stirrups. 

A.  I  ran  my  horse  around  and  tried  to 
go  through  where  the  abutment  was,  and 
when  the  horse  saw  those  rocks  he  turned 
and  shied,  and  that  is  why  he  fell. 

After  plaintiff  had  testified  that  he  had 
gone  30  or  40  feet  upon  Market  street,  he 
was  asked  and  answered  the  following  ques- 
tions : 

Q.  When  you  turned  and  got  30  or  40 
feet  away,  you  saw  the  condition  of  the 
street  well? 

A.  Yes,  sir;   when  I  got  on  it. 
Q.  And  you  saw  the  only  safe  place  was 
to  go  on  the  north  side,  the  extreme  north 
side   of  the   little  path?  -- 

A.  Yes,  sir. 

And  again: 

Q.  When  you  looked  ahead  and  discovered 
this  unsafe  condition,  you  discovered  the 
path    to    the    right? 

A.  Yes,  sir. 

Q.  You  looked  at  that,  and  that  looked 
safe? 

A.  Yes,    sir;    to  me. 

Q.  And  you  undertook  to  go  around  that 
traveled  path? 

A.  Yes,  sir. 

Q.  Was  that  in  the  street? 
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A.  At  the  edge  of  the  street. 

The  street  commisBioner  of  the  city  tes- 
tified, upon  cross-examination: 

Q.  State  to  the  jury  what  was  the  con- 
dition of  that  street? 

A.  There  had  been  a  number  of  loads  of 
rock  dumped  promiscuously  into  the  street. 

Q.  How  much  of  a  space  would  it  leave 
for  people  to  pass? 

A.  Just  a  very  narrow  driveway. 

Q.  Plenty  of  room  for  a  person  to  ride 
along  ? 

A.  Yes^  sir;  plenty  of  room  to  drive 
through  single  file. 

Q.  That  street  was  used  continuously? 

A.  Every   day   or   so. 

Q.  People  passed  around  there  without 
any  trouble? 

A.  Yes  sir;  every  day  I  suppose.  Had  a 
very  narrow  driveway  to  pass  through. 

The  evidence  disclosed  that  the  street  had 
remained  in  the  condition  above  described, 
for  about  a  year  prior  to  the  injury. 

It  is  urged  by  defendant  that  the  defect 
in  the  street  was  not  the  proximate  cause 
of  the  injury;  and  that  the  same  would  not 
have  occurred  had  plaintiff  not  lost  control 
of  the  horse  upon  which  he  was  riding  when 
it  became  frightened  at  the  cover  of  the 
moving  wagon  upon  such  street.  It  is  also 
the  contention  of  defendant  that  it  was  not 
bound  to  keep  the  entire  width  of  the  street 
in  repair. 

The  rule  established  in  this  state  is  that, 
when  a  city  has  opened  or  dedicated  to  the 
use  of  the  public  a  street,  it  is  incumbent 
upon  it  to  keep  the  entire  width  of  such 
street  in  a  reasonably  safe  condition  for 
ordinary  travel.  Stillwater  v.  Swisher,  16 
Okla.  585,  85  Pac.  1110.  And  the  general 
rule,  deduced  from  the  various  authorities, 
is  that  a  city  may  in  the  exercise  of  its 
municipal  powers  provide  that  only  a  cer- 
tain portion  of  a  street  shall  be  improved 
and  used  for  public  travel;  but  that,  where 
it  does  so  provide  .  (if  the  entire  street  is 
apparently  appropriated  to  the  public  use), 
then  that  certain  portion  must  be  in  some 
manner  specifically  designated  and  defined 
so  as  not  to  mislead  a  member  of  the  trav- 
eling public  into  the  use  of  other  dangerous 
portions  to  his  injury.  Where  the  entire 
thoroughfare  is  opened  with  nothing  to  in- 
dicate the  purpose  of  the  city  to  restrict 
the  use  thereof  to  a  particular  portion,  it 
is  the  duty  of  the  city  to  keep  the  whole 
in  a  reasonably  safe  condition  for  ordinary 
public  travel;  and  a  mere  "zigzag**  roadway 
through  a  space,  covered  by  a  number  of 
loads  of  rock  dumped  promiscuously  into 
the  street,  only  wide  enough  to  accommo- 
date a  single  vehicle,  does  not  meet  the 
requirement    of    the   law. 

Openiner  a  street  or  permitting  it  to  re- 
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main  open  through  its  entire  width  is  an 
invitation  on  the  part  of  a  municipal  cor- 
poration to  the  public  to  use  the  same  for 
customary  travel;  and  an  individual  us- 
ing such  street  in  the  ordinary  way  has  a 
right  to  presume  that  he  may  go  thereon 
free  from  any  save  the  usual  hazards  of 
travel.  If  he  is  exercising  ordinary  and 
reasonable  care  for  his  own  safety,  he  may 
assume  that  the  municipality  has  done  like- 
wise; and  if,  as  in  the  instant  case,  he  is 
using  such  street  in  pursuit  of  his  lawful 
occupation,  riding  upon  a  well-broken  horst^ 
ordinarily  sure  of  foot,  at  not  an  unusual 
speed,  and  such  animal,  without  fault  upon 
the  part  of  his  rider,  becomes  frightened 
and  temporarily  unmanageable,  and,  by 
reason  of  coming  in  contact  with  an  ob- 
struction or  a  defect  in  a  street  negligently 
created  or  permitted  to  remain  therein  by 
a  city,  falls  and  injures  such  rider,  the 
municipality  is  liable  therefor. 

"It  is  clear  that  if  a  horse  of  ordinary 
gentleness  merely  shies  or  swerves  to  one 
side  so  that  the  driver  does  not  in  reality 
lose  control  over  him,  and  injury  is  caused, 
without  fault  of  the  driver,  by  his  thus 
coming  in  contact  with  an  obstacle  or  defect 
in  the  highway,  the  municipality  will  be 
liable."  2  Elliott,  Roads  &  Streets,  3d  ed. 
§  793;  Spaulding  v.  Winslow,  74  Me.  528; 
Aldrich  v.  Gorham,  77  Me.  287;  Hinckley  v. 
Somerset,  145  Mass.  326,  14  N.  E.  166; 
Meisner  v.  Dillon,  29  Mont.  116,  74  Pac. 
130,  15  Am.  Neg.  Rep.  101;  Emporia  v. 
White,  74  Kan.  864,  86  Pac.  295;  Vogelge- 
sang  V.  St.  Louis,  139  Mo.  127,  40  S.  W. 
653;  Dillon  v.  R«leigh,  124  N.  C.  184,  32 
S.  E.  548;  Lacon  v.  Page,  48  HI.  499;  Cun- 
ningham V.  Thief  River  Falls,  84  Minn.  21, 
86  N.  W.  763,  10  Am.  Neg.  Rep.  106. 

In  Hugo  V.  Nance,  39  Okla.  640,  135  Pac. 
346,  it  was  said  by  this  court  in  the  sylla- 
bus: "A  municipal  corporation  is  charged 
by  law  with  the  duty  of  at  all  times  keeping 
its  streets  and  sidewalks  in  a  reasonably 
safe  condition  for  travel  by  the  public." 
Fairfax  v.  Giraud,  35  Okla.  659,  131  Pac. 
159,  5  N.  C.  C.  A.  428;  Kingfisher  v.  Altizer, 
13  Okla.  121,  74  Pac.  107,  15  Am.  Neg.  Rep. 
173. 

It  is  also  contended  by  the  defendant 
that  plaintiff's  injury  was  one  that  could 
not  have  reasonably  been  anticipated  by 
the  city,  and  for  that  reason  no. recovery 
can  be  had. 

In  Coolidge  v.  Hallauer,  126  Wis.  244, 
105  N.  W.  568,  it  is  said:  "It  is  not  neces- 
sary, in  order  to  constitute  proximate  cause, 
that  the  precise  injury  should  have  been 
foreseen  or  apprehended  as  certain  to  occur. 
It  is  sufficient  if  an  ordinarilv  careful  and 
prudent  person  ought,  under  the  circum- 
stances,  to   have  foreseen   that   an    injury 
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might  probably  result  from  the  negligent 
act." 

See  also  Hill  t.  Winsor,  118  Mass.  251; 
Armendalz  v.  Stillman,  67  Tex.  458,  3  S. 
W.  678;  Wilbert  ▼.  Sheboygan  Light,  Power 
&  R.  Co.  129  Wis.  1,  116  Am.  St.  Rep.  931, 
106  N.  W.  1058. 

Again,  it  is  insisted  ou  behalf  of  defend- 
ant that  there  is  a  fatal  variance  between 
the  acts  of  negligence  alleged  in  the  petition 
and  the  proof.  In  this  contention  there  is 
no  merit. 

It  was  not  error  to  refuse  defendant's 
requested  instruction  set  forth  in  the  as- 
signments of  error. 

The  evidence  was  sufficient  to  take  the 
case  to  the  jury  on  the  question  of  the  neg- 
ligence of  the  city  and  the  issues  involved. 

We  have  examined  the  instructions  given 
by  the  court,  and,  in  our  opinion,  the  jury 
were  instructed  as  to  the  law  applicable  to 
the  case  in  all  particulars. 

It  follows  that  the  judgment  of  the  trial 
court  should  be  affirmed,  and  it  is  so  or- 
dered. 


All  the  Justices  concur. 


Petition  for  rehearing  denied  January  26, 
1915. 
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HOMER  J.  WILKINS,  Drainage  Commis- 
sioner, Plff.  in  Err., 

V. 

ED  HILLMAN  et  al..  County  Commission- 
ers, et  al. 

(—  Okla.  — ,  145  Pac.  1111.) 

Public  improvement  '^  special  assess- 
ment —  benefit. 

1.  In  the  construction  of  a  drainage  ditch, 
special  assessments  under  the  Constitution 

Headnotes  by  Riddle,  J. 


aiMi  laws  of  this  state  can  be  made  only  for 
corresponding  specific  benefits  conferred. 

County  ^  special     assessment  —  pay- 
ment. 

2.  Where  substantial  benefits  are  assessed 
to  a  county  on  account  of  drainage  to  the 
public  highways,  that  part  of  the  expense 
of  constructing  the  drainage  ditch  appor- 
tioned to  the  county,  corresponding  with 
the  amount  of  benefits  conferred,  must  be 
paid  by  the  county  out  of  funds  raised  by 
general  taxation. 

Same  *-  special  assessment  of  taxpay- 
ers. 

3.  That  part  of  the  expense  of  construct- 
ing a  drainage  ditch  assessed  against  a 
coiuity  for  benefits  accruing  to  such  county 
by  virtue  of  drainage  of  the  public  highways 
cannot  legally  be  paid  out  oi  funds  collected 
by  special  assessment  made  against  the 
property  owners  in  said  drainage  district. 

Constitutional  law  ^  special  assessment 
to  pay  county  tax. 

4.  The  payment  of  that  part  of  the  ex- 
pense in  constructing  a  drainage  ditch,  as- 
sessed to  the  county  for  benefits  to  the  pub- 
lic highways  out  of  funds  collected  by  spe- 
cial assessments  levied  upon  the  individual 
property  located  in  such  drainage  district, 
would  be  taking  private  property  for  pub- 
lic use  without  just  compensation,  and  vio- 
lative of  the  Constitution  and  laws  of  this 
state. 

Mandamus  —  to    compel    erection     of 
bridge. 

5.  The  viewers  and  appraisers  assessed 
benefits  to  Lincoln  county  by  virtue  of  the 
drainage  of  the  public  highways  in  the  sum 
of  $134,500,  and  assessed  damages  in  favor 
of  said  county  in  the  sum  of  $81,930,  the 
cost  of  erecting  forty-eight  steel  bridges 
across  said  drainage  ditch  on  the  public 
highways.  Said  assessment  was  connrmed 
bv  the  county  commissioners.  No  excep- 
tions were  filed  or  appeal  taken  therefrom. 
The  county  commissioners  refused  to  erect 
said  bridges,  or  to  pay  the  amount  of  bene- 
fits assessed  to  said  county.  Plaintiffs,  who 
are  certain  property  owners  in  said  district, 
filed  their  petition  in  the  district  court 
against  the  county  commissioners,  and  said 
commissioners  as  ew  officio  drainage  com- 


Note.  —  No  other  case  has  been  found  in 
point  with  Wilkins  v.  Hillman,  on  the 
precise  question  as  to  the  fund  from  which 
an  assessment  against  a  county  or  town 
on  account  of  benefits  from  a  drain  or  other 
public  improvement  must  be  paid.  The  gen- 
eral question  as  to  property  liable  for 
assessment  for  constructions  of  drains  or 
sewers  is  extensively  treated  in  notes  to  Heflf- 
ner  v.  Cass  k  Morgan  Counties,  58  L.R.A. 
353,  and  Billings  Sugar  Co.  v.  Fish,  26 
L.R.A.(N.S.)  073. 

As  to  highway  crossed  by  ditch  con- 
structed by  drainage  districts,  see  note  to 
Richardson  Countv  ex  rel.  Sheehan  v.  Drain- 
age Dist.  43  L.R.A.(N.S.)  695. 

As  to  liability  of  railroad  property  to 
assessment  for  drains  or  sewers,  see  note  to 
L.R.A.1915D. 


Northern   P.   R.    Co.  v.   Richland    County, 
L.R.A.1915A,  129. 

With  respect  to  county  warrants  and  cer- 
tificates of  indebtedness  it  is  stated  in  11 
Cyc.  539,  that  no  county  order  or  warrant 
should  be  drawn  on  any  fund  not  properly 
raised  for  its  payment,  as  claims  against 
counties  can  be  satisfied  only  out  of  the 
revenue  available  for  the  payment  of  such 
claims;  and  as  a  general  rule  where  a  coun- 
ty order  or  warrant  is  on  its  face  payable 
out  of  the  special  funds,  the  holder  having 
accepted  the  same  can  look  only  to  such 
fund  for  the  payment  of  his  claim,  and  can- 
not recover  payment  after  such  fund  has 
been  exhausted,  unless  the  county  has  di- 
verted the  money  of  such  fund  from  the 
payment  of  the  warrant  drawn  against  it> 
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missioners,  and  against  plaintiff  in  error 
as  drainage  commissioner,  praying  for  a 
writ  of  mandamus,  requiring  them  to  meet 
and  proceed  to  let  the  contract  for  the  erec> 
tion  of  said  bridges.  The  court  found  in 
favor  of  the  county  oommissioners,  and  is- 
sued a  peremptory  writ  of  mandamus  re- 
quiring the  commissicHiers,  as  ea  officio 
drainage  commissioners,  and  the  drainage 
commissioners,  to  meet  and  proceed  to  let 
the  contract  for  the  construction  of  said 
bridges.    Held,  error, 

(December  22,  1914.) 

Ij^RROR  to  the  District  Court  for  Lincoln 
J  County  to  review  a  judgment  granting 
a  writ  of  mandamus  to  compel  defendants 
to  let  a  contract  for  the  constructi<m  of 
certain  bridges  across  a  drainage  ditch. 
Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Embry  A  Hastings,  for  plain- 
tiff in  error: 

This  is  a  drainage  improvement  on  the 
benefit  phin.  Cost  to  be  met  by  lands, 
which  includes  streets  and  highways,  bene- 
fited, and  in  proportion  to  such  special 
benefits. 

People  ez  rel.  Vaughn  v.  Welch,  252  111. 
167,  96  N.  E.  991;  Norwood  v.  Baker,  172 
U.  S.  269,  43  L.  ed.  443,  19  Sup.  Ct.  Rep. 
187 ;  Iowa  Pipe  &  Tile  Co.  v.  Callanan,  125 
Iowa,  358,  67  L.R.A.  408,  106  Am.  St.  Rep. 
311,  101  N.  W.  141,  3  Ann.  Cas.  8;  New 
Orleans  v.  Warner,  175  U.  S.  127,  44  L. 
ed.  101,  20  Sup.  Ct.  Rep.  44;  Sears  v. 
Street  Comrs.  173  Mass.  350,  53  N.  E.  876; 
Rigney  v.  Fischer,  113  Ind.  313,  15  N.  E. 
594;  Colfax  Highway  Comrs.  v.  East  Lake 
Fork  Special  Drainage  Dist.  127  111.  581, 
21  N.  E.  206;  State  ex  rel.  Horrall  t. 
Thompson,  109  Ind.  533,  10  N.  E.  305. 

That  highways  may  not  be  taxed  is  no 
objection,  as  that  is  not  the  exclusive  meth- 
od of  payment. 

Spring  Creek  Drainage  Dist.  ▼.  Elgin, 
J.  &  E.  R.  Co.  249  111.  260,  94  N.  E.  529; 
Oklahoma  City  v.  Shields,  22  Okla.  265, 
100  Pac.  574;  New  Orleans  v.  Warner,  175 
U.  S.  127,  44  L.  ed.  101,  20  Sup.  Ct.  Rep. 


and  has  used  the  same  for  other  purposes.  A 
state  l^slature,  being  the  paramount 
political  power,  can  direct  and  control  the 
officers  in  their  disposition  of  the  money 
of  the  county,  and  may  forbid  the  payment 
by  the  treasurer  of  warrants  issued  on  in- 
debtedness occurring  prior  to  a  certain  date, 
except  with  funds  then  on  hand  or  subse- 
quently received  and  belonging  to  the  reve- 
nue of  the  county  previous  to  such  date. 

And  in  14  C^c.  1059,  it  is  stated  that  in 
the  assessment  of  benefits  in  drainage  pro- 
ceedings, the  landowner  should  not  be 
charged  with  general  benefits  which  accrue 
to  him  as  a  member  of  the  community,  but 
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44;  Franklin  County  v.  Ottawa,  49  Kan. 
747,  33  Am.  St.  Rep.  396,  31  Pac.  788. 

The  county,  though  under  both  township 
and  county  government,  has  control  over 
the  roads,  and  is  agent  of  the  state  for 
payment  of  such  assessments. 

Cuming  County  v.  Bancroft  Drainage 
Dist.  90  Neb.  81,  132  N.  W.  927;  Drainage 
Dist.  V.  Richardson  County,  86  Neb.  355, 
125  N.  W.  796. 

In  the  absence  of  statute,  drainage  dis- 
tricts are  not  required  to  build  highway 
bridges. 

Rigney  v.  Fischer,  113  Ind.  313,  16  N.  E. 
594;  Heffner  v.  Cass,  &  Morgan  Counties, 
193  111.  439,  58  L.R.A.  353,  62  N.  E.  201; 
Erie  v.  Erie  Canal  Co.  59  Pa.  174;  1  Page 
&  J.  Taxn.  by  Assessment,  §  449. 

The  county's  liability  for  benefits  to  high- 
ways accomplished  under  this  benefit  plan, 
is  not  subject  to  any  limitations  except  the 
special  benefits  received.  This  is  a  special 
limitation  applicable  to  a  special  subject, 
and  the  limitations  of  §  26,  article  10,  of 
the  Constitution  does  not  apply. 

Riley  v.  Carico,  27  Okla.  33,  110  Pac. 
738;  HoUey  v.  Orange  County,  106  CaL  420, 
39  Pac.  790;  Thompson  v.  Rearick,  33  Okla. 
283,  124  Pac.  951;  O'Neil  Engineering  Co. 
v.  Ryan,  32  Okla.  738,  124  Pac.  22. 

Mr.  Streeter  Speakman,  for  defendants 
in  error: 

The  validity  of  the  assessment  against 
Lincoln  county  for  alleged  benefits  to  pub- 
lic highways  is  not  an  issue  in  this  cause, 
and  any  decision  based  upon  the  same 
would  be  prejudicial  to  the  rights  of  Lin- 
coln county. 

O'Neil  Engineering  Co.  v.  Ryan,  32  Okla. 
738,  124  Pac.  21;  State  ex  reL  Decker  v. 
Stanfield,  34  Okla.  524,  126  Pac.  241; 
Thompson  v.  Rearick,  33  Okla.  283,  124  Pac 
951. 

Even  if  the  attempted  resolution  had 
been  timely  and  a  valid  amendment,  an  at- 
tempt to  offset  damages  with  correspond- 
ing benefits  to  the  alleged  highways  of  Lin- 
coln county  would  have  been  contrary  to 
the  drainage  law. 

Cunningham  v.  Big  Stone,  122  Minn.  392, 


only  with  such  as  are  special.  The  benefit 
for  which  an  assessment  must  be  made  must 
be  laid  to  the  betterment  of  the  land  for  the 
purposes  to  which  it  may  reasonably  be  put, 
and  lands  not  benefited  are  not  subject  to 
assessment. 

And  in  14  Cyc.  1061,  the  general  rule  is 
stated  that  the  expense  of  construction  of 
a  drain  cannot  be  assessed  against  particu- 
lar land  to  an  amount  in  excess  of  the 
benefits  received  by  such  land,  and  an  as- 
sessment upon  a  tract  of  land  in  excess  of 
the  benefits  received  is  void  as  to  such  ex- 
cess. J.  D.  C. 
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142  K.  W.  802;  Crittenden  County  Ct.  v. 
Shanks,  88  Ky.  476,  11  S.  W.  468;  Welch 
▼.  Bowen,  103  Ind.  262,  2  N.  E.  722. 

It  is  the  duty  of  the  drainage  district  to 
build  all  necessary  bridges. 

Heffner  v.  Cass  &  Morgan  Counties,  103 
ni.  439,  68  L.R Jk.  353,  62  N.  E.  201 ;  High- 
way Comrs.  v.  Lake  Fork  Special  Drain- 
age Dist.  .246  111.  388,  92  N.  E.  902;  State 
ex  rel.  DifTenbacher  v.  Lake  Koen  Nav. 
Reservoir  &  Irrig.  Co.  63  Kan.  394,  65  Pac. 
681;  Franklin  County  v.  Wilt,  87  Neb.  132, 
31  L.R.A.(N.S.)  243,  126  N.  W.  1007; 
Eyler  v.  Alleghany  County,  49  Md.  257,  33 
Am.  Rep.  249 ;  State  ex  rel.  Butter  v.  Papil- 
lion  Drainage  Dist.  89  Neb.  808,  132  N.  W. 
398;  Richardson  County  ex  rel.  Sheehan  y. 
Drainage  Dist.  92  Neb.  776,  43  L.R.A. 
(N.S.)  695,  139  N.  W.  648,  Ann.  Cas. 
1914A,  646. 

Mr.  F.  A.  Rittenhouse  also  for  defend- 
ants in  error. 

Riddle,  J.,  delivered  the  opinion  of  the 
court: 

On  the  .7th  day  of  August,  1909,  certain 
property  owners  residing  in  Lincoln  county 
filed  their  petition  in  the  manner  provided 
by  law  with  the  board  of  county  commis- 
sioners, for  the  purpose  of  creating  a  drain- 
age district  within  said  county.  The  peti- 
tion was  signed  by  the  requisite  number  of 
property  owners  necessary  to  confer  juris- 
diction upon  the  county  commissioners  to 
proceed  in  the  matter.  Various  proceed- 
ings were  had,  and  there  is  no  question 
raised  as  to  the  regularity  of  the  proceed- 
ings in  the  organization  of  the  drainage 
district  and  in  letting  the  contract  for  the 
construction  of  the  ditch.  On  February  26, 
1914,  J.  W.  Cherry,  D.  J.  Norton,  E.  W. 
Hoyt,  A.  E.  Patrick,  and  D.  W.  Collier, 
property  owners  in  said  distriot,  filed  their 
petition  in  the  district  court  of  Lincoln 
county  against  Ed  Hillman,  J.  F.  Collier, 
and  R.  A.  Morrow,  county  commissioners 
and  ew  officio  commissioners  of  Deep  Fork 
drainage  district  No.  1,  of  Lincoln  county, 
and  Homer  J.  Wilkins,  as  drainage  com- 
missioner. Plaintiffs  recite  the  various 
steps  taken  in  the  organization  of  said 
drainage  district,  and  the  letting  of  the 
contract  to  construct  the  ditch;  that  they 
are  property  owners,  affected  by  such  pro- 
ceeding. They  further  allege  that  the  view- 
ers and  appraisers  appointed  to  view  and 
appraise  said  property  reported  the  neces- 
sity of  building  forty-eight  steel  bridges 
across  said  drainage  ditch  on  the  public 
highways,  and  designated  the  localities 
where  said  bridges  were  to  be  constructed; 
but  said  viewers  and  appraisers  estimated 
the  cost  of  construction  of  said  bridges  in 
the  sum  of  $81,930.  Plaintiffs  further  al- 
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lege  that  said  viewers  and  appraisers  as- 
sessed the  benefit  to  Lincoln  county  in  the 
sum  of  $134,550.  They  allege  the  progress 
made  in  the  construction  of  said  ditch  and 
the  necessity  of  building  said  bridges,  and 
the  refusal  of  said  defendants,  as  county 
commissioners,  or  either  as  ew  officio  drain- 
age commissioners  of  said  drainage  district, 
to  construct  said  bridges,  as  was  their  duty 
to  so  do,  although  often  requested.  It  is 
further  alleged,  without  the  construction  of 
said  bridges,  it  will  be  impossible  for  plain- 
tiffs to  cross  said  ditch,  and  many  of  the 
farms  situated  in  said  district  will  be  cut 
in  two  by  said  ditch,  and  the  owners  there- 
of will  not  have  access  to  portions  of  their 
farms;  that  they  have  no  adequate  remedy 
at  law,  and  they  pray  for  a  writ  of  man- 
damus, compelling  defendants  to  meet  and 
proceed  to  let  the  contract  for  the  construc- 
tion of  said  bridges.  An  alternative  writ 
of  mandamus  was  issued,  setting  up  sub- 
stantially the  foregoing  facts. 

Plaintiff  in  error.  Homer  J.  Wilkins,  as 
drainage  commissioner,  filed  his  answer  and 
return  to  the  alternative  writ,  wherein  he 
sets  out  the  various  steps  taken  by  the 
County  commissioners  in  the  oi'ganization 
of  said  drainage  district  and  the  report  of 
the  viewers  and  appraisers  and  the  con- 
firmation thereof  by  said  commissioners. 
He  avers  that  the  viewers  and  appraisers 
found  the  benefits  to  Lincoln  county  in  the 
sum  of  $134,550,  and  the  damage  in  favor 
of  Lincoln  county  for  the  construction  of 
said  forty-eight  steel  bridges  in  the  sum 
of  $81,930.  After  legal  notice  by  publica- 
tion, a  hearing  upon  said  report  was  had, 
and  the  same  was  by  the  commissioners 
duly  confirmed,  and  no  appeal  was  taken 
therefrom  by  the  county;  and  the  action  of 
the  viewers  and  the  order  confirming  same 
have  become  final.  He  also  makes  a  part 
of  his  answer  the  order  of  the  board  of 
county  commissioners,  of  date,  November, 
1910,  as  follows: 

i 

Chandler,  Oklahoma,  Nov.  19,  1910. 
The  board  met  pursuant  to  recess,  all 
members  present;  journal  of  previous  meet- 
ing read  and  approved.  It  is  ordered  by  the 
board  that,  whereas,  by  mutual  mistake, 
the  assessment  for  damages  in  favor  of  Lin- 
coln county  in  the  Deep  Fork  drainage  dis- 
trict No.  1  (by  reason  of  the  county  being 
required  to  construct  bridges),  not  having 
heretofore  been  spread  of  record,  the  county 
clerk  be  and  he  is  hereby  instructed  to 
record  in  the  drainage  record  of  said  dis- 
trict the  assessment  hereby  made  in  favor 
of  Lincoln  countv,  on  account  of  the  con- 
struction  of  said  bridges,  the  sum  of  $81,- 
930,  which  said  sum  is  hereby  declared  to 
be    the    assessment    of    damages    due    said 
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county,  as  aforesaid.    The  board  then  took 
a  recess  until  November  28,  1910. 
Approved  this  28th  day  of  November,  1910. 

Geo.  F.  Clark,  Chairman. 
Attest:     J.  E.  Rea,  County  Clerk. 

He  further  alleges:  "And  by  such  action 
the  said  board  of  county  commissioners 
elected  that  Lincoln  county  would  construct 
said  bridges  and  o£fset  the  damages  on  ac- 
count thereof,  to  wit,  the  sum  of  $81,930; 
.  .  .  that  the  construction  of  said  bridges 
is  not  a  legal  charge  against  said  drainage 
district.*' 

He  further  sets  out  resolution  of  the 
board  of  county  commissioners  of  July  3, 
1911,  wherein  the  board  recognizes  the 
validity  of  the  assessment  of  benefits .  made 
to  Lincoln  county  and  the  provision  made 
by  said  resolution  toward  the  payment  of 
said  assessment,  and  the  further  resolution 
of  said  board,  providing  for  the  issuance 
of  negotiable  special  assessment  warrants 
with  coupons  attached  in  the  aggregate 
sum  of  $134,000,  to  provide  the  ready  funds 
to  pay  said  sum.  He  alleges  that  they  re- 
fuse to  issue  said  warrants  or  to  build  said 
bridges.  The  county  commissioners  filed  a 
demurrer  to  the  petition  and  alternative 
writ  of  mandamus.  Plaintiffs  filed  a  de- 
murrer to  the  answer  and  return  of  the 
drainage  commissioner.  Upon  a  hearing  of 
the  issues  thus  raised,  the  court  sustained 
each  of  said  demurrers;  and  a  peremptory 
writ  of  mandamus  was  issued  against  the 
county  commissioners,  as  ex  officio  commis- 
sioners of  Deep  Fork  drainage  district  No. 
1,  and  plaintiff  in  error,  as  drainage  com- 
missioner, requiring  them  to  meet  and  pro- 
ceed to  let  the  contract  for  the  construction 
of  said  forty-eight  bridges.  From  this  judg- 
ment plaintiff  in  error  prosecutes  error  to 
this  court. 

There  is  no  question  raised  on  this  ap- 
peal relative  to  the  necessity  of  the  con- 
struction of  said  bridges,  but  all  parties 
seem  to  agree  that  they  are  indispensable. 
The  sole  question  for  determination  is  as 
to  whether  said  bridges  should  be  con- 
structed by  the  county  commissioners  at  the 
expense  of  and  in  behalf  of  the  county,  or 
by  the  drainage  commissioners  and  at  the 
expense  of  said  district.  By  stipulation 
filed  in  this  court,  the  case-made  has  been 
amended  by  attaching  a  true  transcript  of 
all  the  proceedings  had  before  the  county 
commissioners  relative  to  said  drainage  dis- 
trict. We  presume  this  is  done  in  order 
that  the  court  may  determine  the  question 
on  the  merits,  and  finally  fix  the  liability 
of  building  these  bridges.  A  proper  de- 
termination of  the  question  presented  re- 
quires the  consideration  and  construction 
of  several  provisions  of  the  act  of  the  leg- 
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islature  of  1907-08,  and  the  amendments 
thereto,  commonly  known  as  the  drainage 
act.  There  is  some  contention  as  to 
whether  the  act  of  the  commissioners  was 
performed  as  commissioners  of  the  drainage 
district,  or  whether  they  were  acting  in  th^ 
capacity  of  coimty  commissioners.  The  law 
is  anything  but  clear  as  to  when  they  shall 
act  as  county  commissioners,  or  when  they 
shall  act  as  ex  officio  drainage  commission- 
ers. The  law  begins'  by  providing  that  the 
proceedings  shall  be  initiated  by  filing  a 
petition  with  the  county  commissioners, 
and  §  3045,  Comp.  Laws  1909,  in  part  pro- 
vides: "The  term  'commissioners'  as  used 
in  this  act  shall  mean  the  board  of  county 
commissioners."  There  is  no  provision  any- 
where designating  said  commissioners 
"drainage  commissioners,"  or  "ex  officio 
drainage  commissioners."  From  an  exami- 
nation of  the  record,  it  seems  that  all  the 
proceedings  had  before  the  commissioners 
were  before  them  as  county  commissioners, 
and  that  all  resolutions  passed  and  orders 
made  were  in  their  capacity  as  county  com- 
missioners. In  our  opinion,  it  is  a  matter 
of  minor  importance  whether  or  not  they 
were  acting  in  the  capacity  of  county  com- 
missioners or  drainage  commissioners.  It 
is  unnecessary  to  determine  in  what  capac- 
ity they  performed  their  duties,  except  to 
the  extent  and  for  the  purpose  of  determin- 
ing the  validity  of  their  acts.  At  common 
law,  the  obligation  to  maintain  and  repair 
public  highways  and  bridges  rested  upon 
the  county.  1  Bl.  Com.  357.  It  cannot  be 
doubted  that  primarily  the  duty  of  build- 
ing bridges  of  the  character  and  dimensions 
of  the  bridges  required  to  be  built  across 
said  drainage  ditch  in  question  iipon  the 
public  highways  is  upon  the  county  commis- 
sioners under  §§  7581  and  7609,  Rev.  Laws 
1910,  which  sections  read: 

"7581.  All  bridges,  culverts  and  roads 
shall  be  at  least  14  feet  wide,  and  all 
bridges  and  culverts  not  more  than  20  feet 
in  length  shall  be  under  the  control  and 
supervision  of  the  board  of  highway  com- 
missioners of  such  township  and  the  road 
supervisor  in  whose  district  such  bridge  or 
culvert  is  situated,  and  all  bridges  more 
than  20  feet  long  shall  be  under  the  control 
and  supervision  of  the  board  of  county  com- 
missioners. Said  bridges  to  be  built  by  the 
county  commissioners  at  such  places  as  may 
be  necessary  for  the  public  convenience.  In 
addition  to  the  compensation  already  al- 
lowed by  law,  the  county  commissioners 
shall  receive  $3  for  each  day  actually  and 
necessarily  spent  in  overseeing  bridge  work : 
Provided,  that  no  commissioners  shall  re- 
ceive pay  for  such  work  for  more  than  sixty 
days  in  any  one  year." 

"7609.  The  board  of  county  commission- 
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■hall  provide  all  roads  improved,  under 
the  provisions  of  this  article,  with  suitable 
bridges  of  a  permanent  and  substantial 
character  and  shall  keep  and  maintain  same 
in  repairs." 

It  is  the  contention  of  plaintiff  in  error 
that  under  §  3069,  Gomp.  Laws  1909,  it 
is  likewise  the  duty  of  the  county  commis- 
sioners to  construct  the  bridges  in  question. 
This  section  provides:  "The  commissioners 
may,  when  the  same  is  necessary  for  pub- 
lic health,  convenience  and  welfare,  cause 
to  be  constructed  or  enlarged,  any  bridge 
or  culvert  made  necessary  by  the  crossing 
of  any  drain  constructed  under  the  provi- 
sions of  this  act:  Provided,  however,  that 
when  such  bridge  or  culvert  shall  belong 
to  any  corporation  other  than  the  county, 
the  county  clerk  shall  give  such  corporation 
notice  by  delivering  to  its  agent  the  order 
of  the  commissioners  declaring  the  neces- 
sity for  eonstructing  or  enlarging  such 
bridge  or  culvert,  and  a  failure  to  construct 
or  enlarge  such  bridge  or  culvert  within 
the  time  specified,  shall  be  deemed  as  a 
rehisal  to  do  said  work,  and  thereon  the 
commissioners  shall  proceed  to  let  the  work 
of  constructing  or  enlarging  the  same  and 
assess  the  corporation  with  the  cost  there- 
of, and  the  county  clerk  shall  place  such 
assessment  on  the  tax  book  against  said 
corporation  ...  to  be  collected  as  taxes. 
Before  the  commissioners  shall  let  such 
work  they  shall  give  to  the  agent  of  the 
said  corporation  at  least  twenty  days'  ac- 
tual notice  of  the  time  and  place  of  letting 
such  work." 

Construing  §  3069,  supra,  as  a  whole  and 
in  connection  with  §§  7581  and  7609,  Rev. 
Laws  1910,  supra,  relating  to  the  same  sub- 
ject, we  are  clearly  of  the  opinion  that  the 
commissioners  referred  to  therein  are  the 
county  commissioners,  and  that  the  bridges 
provided  for  are  to  be  constructed  on  be- 
half of  and  at  the  expense  of  the  county, 
except  where  benefits  are  assessed  to  a 
county,  it  may  offset  the  amount  due  for 
benefits  by  the  cost  of  erecting  necessary 
bridges.  This  section  clearly  contemplates 
that  the  bridges,  other  than  are  owned  by 
any  private  corporation,  shall  belong  to  the 
county.  Also,  this  section  provides  only  for 
the  construction  or  repair  of  such  bridges, 
when  it  is  made  necessary  for  the  public 
health,  convenience,  and  welfare.  There  is 
no  reference  made  in  this  section  to  the  re- 
pair or  construction  of  bridges  when  neces- 
sary for  the  drainage  district  or  for  the 
convenience  of  the  people  in  said  district, 
but  only  when  necessary  for  the  general 
public  health,  convenience,  and  welfare.  In 
other  words,  this  section  contemplates  that 
said  bridges  are  to  be  built  for  the  use  and 
benefit  of  the  general  public,  in  that  all 
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public  bridges  Decome  a  part  of  the  public 
highways,  and  the  public  highways  are  in 
th^  exclusive  charge  and  control  of  the 
county  officials  and  must  be  erected  by  gen- 
eral tax;  and  this  section  puts  the  burden 
of  constructing  such  bridges  upon  the  coun- 

We  are  also  of  the  opinion  that  the 
bridges  referred  to  in  this  section  are  a 
dififerent  class  from  those  referred  to  in 
§  3050,  Comp.  Laws  1909.  Taking  the  con- 
text of  said  §  3050,  it  is  reasonably  clear 
that  the  bridges  referred  to  there  are  main- 
ly for  the  use  and  benefit  of  the  owners  of 
the  lands  situated  in  said  district.  The 
language  used  (referring  to  the  viewers) 
is:  "They  shall  specify  the  manner  and 
time  in  which  the  improvements  shall  be 
made  and  completed,  the  number  of  fiood 
gates,  waterways,  farm  crossings,  bridges, 
and  the  dimensions  thereof,  and  note  the 
county  and  township  lines  and  railroad 
crossings." 

In  other  words,  this  language,  properly 
construed,  would  mean  the  number  of  flood 
gates,  waterways,  farm  crossings,  and  "farm 
bridges"  and  dimensions  thereof.  This  sec- 
tion clearly  contemplates  that  these  are  im- 
provements to  be  constructed  at  the  expense 
of  the  drainage  district,  and  to  become  a 
part  of  the  drainage  system,  and  of  special 
benefit  to  each  landowner  within  the  dis- 
trict, and  are  not  public  utilities.  The 
drainage  law  does  not  provide  anywhere 
the  character,  material,  size  in  length  or 
width,  nor  the  location  of  such  bridges. 
The  language  of  the  court  in  the  case  of 
Rigney  v.  Fischer,  113  Ind.  313,  15  N.  E. 
694,  is  applicable  here:  "Without  further 
extending  this  opinion,  our  conclusion  is 
that  appellee,  as  the  drainage  commission- 
er, has  no  authority  to  determine  the  neces- 
sity for  the  bridge,  nor  the  sort  of  bridge, 
if  one  is  necessary,  that  should  be  built, 
and  has  no  fund  that  he  can  use  in  the 
erection  of  the  bridge;  in  short,  that  he  has 
no  authority  to  erect  the  bridge.  Those 
questions  must  now  be  settled,  and  the 
bridge  be  built,  if  built  at  all,  by  some  per- 
son or  body  authorized  to  do  so  by  the 
statutes." 

It  is  also  his  contention  that  the  viewers 
and  appraisers  assessed  benefits  to  be  de- 
rived from  the  construction  of  this  ditch 
against  Lincoln  county  in  the  sum  of  $134,- 
550,  and  damages  by  reason  of  the  construc- 
tion of  these  bridges  in  the  sum  of  $81,930, 
and  that  said  county,  through  its  officials, 
elected  to  build  these  bridges  and  offset  the 
amount  of  expense  against  the  amount  of 
benefits  assessed,  and  that  said  county  is 
now  liable  under  the  law  by  reason  of  such 
proceedings  and  judgment  of  the  commis- 
sioners.     The    jurisdiction    and    authority 
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conferred  upon  the  county  commissioners 
in  the  organization  and  proceedings  in  the 
construction  of  a  drainage  ditch  are  very 
broad  and  sweeping.  There  can  be  no  ques- 
tion about  the  power  to  assess  benefits  to 
the  county  wherein  the  viewers  and  ap- 
praisers find  that  the  county  will  be  bene- 
fited by  reason  of  the  construction  of  such 
ditch  and  the  draining  of  public  highways. 
Part  of  §  3046,  Comp.  Laws  1909,  provides; 
"The  benefits  to  the  county  as  a  body  politic 
and  which  might  be  assessed  under  this  act 
against  the  county  where  improvements  are 
formed,  in  districts  formed  wholly  within 
any  county,  shall  be  prorated  between  the 
counties  in  their  proportion  to  the  benefits 
derived  to  the  counties  respectively  and  shall 
be  paid  from  the  public  funds  of  each  such 
county." 

And  again,  §  3056,  id.,  provides:  "When 
any  drain  established  under  the  provisions 
of  this  act,  drains,  either  in  whole  or  in 
part,  or  benefits  any  public  or  corporate 
road  or  railroad,  the  viewers  shall  appor- 
tion to  the  county  or  state  road,  or  if  a  cor- 
porate road  or  railroad,  to  the  person  or 
company  owning,  operating  or  controlling 
the  same,  the  same  proportion  of  the  cost 
of  location  and  construction  of  the  improve- 
ment in  proportion  to  the  benefits  received 
as  to  private  individuals."     (Italics  ours.) 

It  will  be  seen  that  the  commissioners  in 
their  supervisory  control  over  the  acts  of 
the  viewers  and  appraisers  had  the  same 
jurisdiction  and  authority  to  assess  and  ap- 
prove benefits  to  the  county  as  to  an  indi- 
vidual; and  when  the  assessment  was  made 
and  confirmed,  if  no  appeal  was  taken  with- 
in twenty  days,  the  order  confirming  such 
assessment  became  final,  equivalent  to  a 
judgment  of  such  board,  and  would  not  be 
subject  to  a  collateral  attack.  Certain 
powers  conferred  upon  said  commissioners 
are  quasi  judicial.  The  determination  of 
the  viewers,  when  affirmed  by  the  county 
commissioners,  is  a  quasi  judicial  proceed- 
ing and,  unless  appealed  from,  is  final.  In 
the  case  of  Sears  v.  Street  Comrs.  173  Mass. 
350,  53  N.  E.  876,  it  is  said:  "It  is  well 
established  that  the  determination  of  the 
amount  of  taxes  for  special  benefits  to  real 
estate  by  any  tribunal  to  which  the  legis- 
lature delegates  the  power  is  a  quasi  judi- 
cial proceeding  which  cannot  take  final  ef- 
fect unless  persons  to  be  assessed  have  an 
opportunity  to  be  heard.  New  London 
Northern  R.  Co.  v.  Boston  &  A.  R.  Co.  102 
Mass.  386;  Parsons  v.  District  of  Columbia, 
170  U.  S.  45,  62,  54,  42  L.  ed.  943,  946,  947, 
18  Sup.  Ct.  Rep.  521;  Hagar  v.  Reclamation 
Dist.  Ill  U.  S.  701,  709,  28  L.  ed.  569,  572, 
4  Sup.  Ct.  Rep.  663;  Fallbrook  Irrig.  Dist. 
V.  Bradley,  164  U.  S.  112,  175,  41  L.  ed. 
369,  394,  17  Sup.  Ct.  Rep.  66;  Stuart  v. 
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Palmer,  74  N.  Y.  183,  189,  30  Am.  Rep. 
289;  Remsen  v.  Wheeler,  105  N.  Y.  673, 
12  N.  E.  664." 

Said  commissioners  are  given  exclusive 
jurisdiction  to  hear  and  determine  all  con- 
tests apd  objections  to  the  creation  of  such 
district,  and  all  matters  pertaining  to  same, 
and  have  exclusive  jurisdiction  in  all  sub- 
sequent proceedings,  except  such  as  is  con- 
ferred upon  the  drainage  commissioner 
after  the  completion  of  the  ditch.  They  are 
given  power  to  adjourn  the  hearing  on  any 
matter  from  day  to  day,  and  all  judgments 
rendered  by  said  commissioners  in  relation 
thereto  are  final,  except  when  appealed 
from  to  the  district  court.  ' 

There  is  no  claim  that  the  county  failed 
to  receive  sufiicient  notice  of  all  proceed- 
ings had,  or  that  there  are  any  defects  by 
reason  thereof.  Under  the  broad  powers 
vested  in  the  commissioners,  we  are  of  the 
opinion  that  their  acts  in  approving  the 
assessment  of  benefits  to  the  county  and  in 
assessing  damages  in  favor  of  the  county 
to  the  amount  of  the  cost  of  the  bridges, 
and  the  resolution  on  the  19th  day  of  No- 
vember, 1910,  supra,  are  valid  and  binding 
upon  the  county.  The  resolution,  fairly 
construed,  was  an  election  on  the  part  of 
the  county  to  offset  the  benefits  assessed  to 
the  amount  of  the  cost  price  of  the  bridges. 
There  was  no  appeal  taken  from  the  action 
of  the  commissioners  in  any  of  these  mat- 
ters, and  such  action  must  be  held  to  be 
conclusive  on  the  county.  If  the  judgments 
of  the  commissioners  are  not  conclusive  on 
the  county,  then  they  are  not  conclusive  on 
any  of  the  other  parties,  in  that  the  com- 
missioners had  the  same  jurisdiction  over 
the  county  as  it  had  over  the  other  parties 
before  them,  and  was  specifically  author- 
ized to  make  the  assessments  of  b^efits  and 
damages  to  the  same  extent  as  if  all  were 
individuals.  The  county  was  authorized  to 
elect,  the  same  as  an  individual,  if  it  would 
offset  the  damages  assessed  against  the 
benefits,  and,  having  elected,  is  now  es- 
topped to  revoke  its  action  in  such  matter 
to  the  prejudice  of  the  drainage  district 
and  others  interested. 

Section  17  of  the  act,  being  §  2981,  Rev. 
Laws  1910,  in  part  provides:  "Should  any 
person  interested  in  land  appropriated  or 
damaged  by  the  proposed  drain  or  other  im- 
provements fail  to  file  their  written  excep- 
tions to  the  report  of  the  viewers  as  here- 
inbefore provided,  they  shall  be  deemed  to 
have  acquiesced  in  any  such  award  and 
shall  forever  be  estopped  from  prosecuting 
any  action  to  vacate  or  avoid  the  same." 

And  §  3057,  Comp.  Laws  1909,  in  regard 
to  appeals,  provides:  "Any  person  ag- 
grieved may  appeal  from  the  order  of  the 
commissioners,  aiid  upon  such  appeal  there 
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ma7  be  determined  either  or  any  of  the 
loUowing  questions:  First,  whether  just 
compensation  has  been  allowed  for  property 
appropriated;  and,,  second,  whether  proper 
damages  have  been  allowed  for  property 
prejudicially  affected  by  the  improvements; 
third,  and  whether  the  property  for  which 
an  appeal  is  prayed  has  been  assessed  more 
than  it  will  be  benefited,  or  more  than  its 
proportionate  share  of  the  cost  of  the  im- 
provements." 

Section  3053,  id.,  in  part  provides:  "If 
the  commissioners  shall  find  that  due  no- 
tice has  been  given,  they  shall  examine  the 
report  of  the  surveyor  and  viewers,  and  if 
it  shall  appear  that  the  assessments  of  the 
cost  of  location  and  construction  and  of 
damages  and  benefits  to  each  tract  are  cor- 
rect, and  that  the  apportionment  of  the 
costs  of  location  and  construction,  is  in 
proportion  to  the  benefits  and  damages  of 
each  tracts  fair  and  just,  the  same  shall  be 
approved  and  confirmed.    •    .    ." 

Then  it  is  provided  in  said  section  that 
in  case  the  commissioners  find  that  the  im- 
provements so  reported  are  unjust  or  er- 
roneous, they  may,  by  an  order  of  record, 
amend  the  report  upon  evidence.  The  sub- 
ject-matter certainly  was  within  the  au- 
thority of  the  commissioners,  and  the  law 
specifically  gives  to  the  commission  author- 
ity to  adjourn  from  day  to  day  on  the  hear- 
ing of  reports  and  exceptions,  and  to  make 
such  orders  as  may  be  necessary  in  the  let- 
ting of  the  contract  and  the  assessment  of 
damages  and  benefits.  The  statute  also 
specifically  authorizes  the  offsetting  of  bene- 
fits by  damages  assessed,  and  this  applies 
as  well  to  the  county  as  to  individuals; 
and  in  our  opinion,  the  conunlssioners  had 
the  authority  to  confirm  and  approve  the 
finding  of  the  viewers  in  assessing  benefits 
against  the  county  in  the  amount  found, 
and  also  in  assessing  the  damage  for  the 
construction  of  the  bridges,  and  that  the 
county  had  a  right,  acting  through  its  com- 
missioners, to  elect  whether  or  not  it  would 
construct  said  bridges.  It  having  elected, 
its  action  should  be  held  final. 

The  ocmtention  that  counsel  make,  to  the 
effect  that  it  was  the  duty  of  the  drainage 
district,  under  the  common  law,  to  con- 
struct these  bridges,  is  not  tenable.  We  rsc- 
<»gnize  the  common-law  rule,  to  the  effect 
that  where  a  corporation  or  other  person  or 
company  crosses  a  public  highway,  it  must 
be  done  with  as  little  damage  to  the  high- 
way as  possible,  and  that  it  is  the  legal 
duty  of  such  person  or  company  to  con- 
struct bridges  or  culverts  and  make  such 
other  repairs  as  may  be  necessary  to  re- 
place said  highway  in  a  reasonably  safe 
condition  at  the  expense  of  such  person 
crossing  same.  Whether  or  not  tliis  rule, 
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under  any  circumstances,  would  apply  to 
a  drainage  district,  constructed  under  the 
statute,  is  not  necessary  to  decide;  hut  we 
do  hold  it  has  no  application  to  the  case 
at  bar.  If  all  the  parties  affected,  or  who 
expected  to  be  benefited  by  the  cutting  of 
a  drainage  ditch,  should  be  directly  instru- 
mental in  initiating  proceedings  for  that 
purpose,  and  proceed  to  organize  and  con- 
struct such  a  ditch,  without  reference  to 
any  benefits  to  the  public  generally,  and 
should  construct  said  ditch  across  high- 
ways, probably  in  such  an  instance  such 
persons,  corporation,  or  drainage  district 
might  be  required  to  repair  the  highways 
so  damaged  in  crossing.  It  is  clear,  under 
the  drainage  laws  and  the  Constitution,  no 
assessments  can  be  made  upon  any  land  on 
any  principle  other  than  that  of  corres- 
ponding benefits  received.  The  undertaking 
here  was  a  gigantic  one,  of  vast  magnitude, 
and  from  the  great  area  of  country  it  will 
drain,  we  might  be  justified  in  inferring 
that  it  will  be  of  immeasurable  benefit  to 
the  general  public,  even  if  there  were  no 
finding  to  that  effect  in  the  record.  One 
of  the  prerequisites  to  the  right  of  making 
this  improvement  was  a  finding  that  it 
would  be  necessary  for  the  "public  health, 
convenience,  and  welfare"  of  all,  and  that 
it  would  not  be  of  special  benefit  to  any 
particular  class,  or  specific  property.  This 
alone  should  be  sufficient  reason  to  make 
the  common-law  rule  inapplicable.  No 
doubt  the  larger  per  cent  of  the  property 
owners,  without  their  consent,  are  required 
to  contribute  to  pay  the  expense  of  such 
improvements,  on  the  theory  that  they  are 
public  utilities  and  beneficial  to  the  public 
health,  etc.,  and  for  specific  benefits  re- 
ceived equal  to  the  assessments.  Under  our 
Constitution,  arbitrary  assessments  can 
only  be  made  in  payment  of  expense  of 
constructing  a  drainage  ditch  when  the 
benefits  received  are  in  proportion  to  the 
assessments  made,  and  that  such  improve- 
ment is  a  public  utility,  or  is  made  in  the 
interest  of  public  health.  When  such  im- 
provements are  made  in  the  interest  of  the 
public  welfare,  and  without  r^ard  to  spe- 
cial benefits  conferred,  the  property  of  citi- 
zens can  be  taken  only  after  just  compen- 
sation paid  therefor,  and  the  expense  of 
such  improvements  must  be  paid  by  a  gen- 
eral tax  upon  all  people  affected.  People 
ex  rel.  Coon  Run  Drainage  &  Levee  Dist. 
v.  Xortrup,  232  111.  303,  83  N.  E.  843; 
Cuming  County  v.  Bancroft  Drainage  Dist. 
90  Neb.  81,  132  N.  W.  927.  It  is  shown 
from  the  record,  and  is  conclusive,  so  far 
as  this  proceeding  is  concerned,  that  the 
county  received  benefits  to  the  public  roads 
of  $134,550  by  reason  of  this  contemplated 
improvement.    To  this  extent,  the  property 
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owners  within  the  district  would  receive  no 
direct  benefit  to  their  property.  In  other 
words,  every  other  resident  of  the  county 
will  receive  the  same  benefit  by  the  drain- 
age of  the  public  roads  as  will  the  prop- 
erty owners  living  within  the  district;  and 
it  would  be  neither  right  nor  legal  that 
the  few  residing  within  the  district  should 
be  compelled  to  pay  the  expense  for  benefits 
received  by  the  public  generally.  The 
bridges  required  are  for  th£  benefit  of  the 
general  public,  and  special  assessments  can- 
not legally  be  made  to  pay  the  expense  of 
constructing  same.  The  expense  of  build- 
ing said  bridges  is  a  subject  of  general 
taxation.  Sears  v.  Street  Comrs.  173  Mass. 
350,  53  N.  E.  876;  Hammett  v.  Philadel- 
phia, 65  Pa.  146,  3  Am.  Rep.  615;  Re 
Washington  Ave.  69  Pa.  352,  8  Am.  Rep. 
255;  Williamsport's  Appeal,  187  Pa.  565, 
41  Atl.  476;  Dietz  v.  Neenah,  91  Wis.  422, 
64  N.  W.  299,  65  N.  W.  500;  Dyar  v.  Far- 
mington,  70  Me.  527;  Hanscom  y.  Omaha, 
11  Neb.  37,  7  N.  W.  739;  Erie  v.  Russell, 
148  Pa.  384,  23  Atl.  1102.  To  hold  other- 
wise would  be  in  direct  violation  of  §  24, 
article  2,  of  the  Constitution,  in  that  it 
would  be  taking  private  property  for  a  pub- 
lic use,  to  the  extent,  at  least,  of  the 
amount  of  the  assessments  of  benefits  to 
the  public  highways,  amounting  approxi- 
mately to  one  sixth  of  the  total  value  of  the 
improvements. 

Page  and  Jones  on  Taxation  by  Assess- 
ment, §  449,  lay  down  the  following  rule: 
"Authority  to  assess  for  the  construction 
of  a  system  of  drains  does  not  include  au- 
thority to  assess  for  the  construction  of  a 
bridge  at  a  point  where  a  large  drain 
crosses  a  highway." 

In  14  Cyc.  1025,  it  is  stated:  "Under 
the  various  constitutional  provisions  and 
acts  conferring  t)ower  upon  local  authori- 
ties to  establish  drains,  it  must  be  shown 
that  such  drain  is  necessary  and  conducive 
to  public  health,  convenience,  or  welfare, 
or  of  public  benefit  or  utility"  (citing  cases 
from  Indiana,  Michigan,  Ohio,  Oregon,  Wis- 
consin, and  New  York). 

Page  1059,  id.:  "In  the  assessments  of 
benefits  in  drainage  proceedings,  the  land- 
owner should  not  be  charged  with  general 
benefits  which  accrue  to  him  as  a  member 
of  the  community,  but  only  with  such  as 
are  special.  The  benefits  for  which  an  as- 
sessment may  be  made  must  relate  to  the 
betterment  of  the  land  for  the  purposes  to 
which  it  may  reasonably  be  put,  and  lands 
not  benefited  are  not  subject  to  assess- 
ment." 

Page  1061,  id.:  "The  general  rule  is 
that  the  expense  of  construction  of  a  drain 
cannot  be  assessed  against  particular  lands 
to  an  amount  in  excess  of  the  benefits  re- 
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ceived  by  such  land,  and  an  assessment  up- 
on a  tract  of  land  in  excess  of  the  benefits 
received  is  void  as  to  such  excess." 

In  10  Am.  &  Eng.  Enc.  Law,  2d  ed.  230, 
it  is  stated:  "The  general  rule  is  well 
settled  that  a  special  assessment  for  the 
purpose  of  drainage  can  be  levied  only  upon 
property  benefited  by  the  proposed  drain- 
age, and  the  amount  of  such  assessment 
must  not  exceed  the  benefit  to  be  derived 
by  the  land  assessed." 

It  was  said  in  the  case  of  Norwood  v. 
Baker,  172  U.  S.  269,  43  L.  ed.  443,  19  Sup. 
Ct.  Rep.  187,  by  Mr.  Justice  Harlan,  speak- 
ing for  the  court:  "In  our  judgment,  the 
exaction  from  the  owner  of  private  prop- 
erty of  the  cost  of  a  public  improvement  in 
substantial  excess  of  the  special  benefits  ac« 
cruing  to  him  is,  to  the  extent  of  such  ex- 
cess, a  taking,  under  the  guise  of  taxation, 
of  private  property  for  public  use  without 
compensation.  We  say  'substantial  excess,' 
because  exact  equality  of  taxation  is  not 
always  attainable,  and  for  that  reason  the 
excess  of  cost  over  special  benefits,  unless 
it  be  of  a  material  character,  ought  not  to 
be  regarded  by  a  court  of  equity  when  its 
aid  is  invoked  to  restrain  the  enforcement 
of  a  special  assessnient." 

It  is  suggested  that  the  county  commis- 
sioners cannot  be  compelled  to  build  said 
bridges,  for  the  reason  it  would  be  in  viola- 
tion of  §  26,  art.  10,  of  the  Constitution. 
This  same  objection,  no  doubt,  could  be 
urged,  and  properly  so,  against  the  enforce- 
ment of  the  collection  of  the  amount  of 
benefits  assessed  to  the  county  in  the  sum 
of  $134,550,  yet  if  said  apportionment  and 
assessment  are  legal,  and  they  appear  to 
be  such,  under  §  3067,  Comp.  Laws  1909,  it 
is  made  the  duty  of  said  county  to  pay  said 
amount  of  benefits  assessed  in  cash,  or  in 
time  warrants,  as  it  may  elect.  We  have 
no  authority,  and  it  is  not  our  purpose,  to 
require  the  county  commissioners  to  at- 
tempt to  violate  the  provision  of  the  Con- 
stitution, but  have  the  authority  to  require 
such  commissioners  to  meet  in  the  manner 
provided  by  law  and  take  such  proceedings 
as  may  be  necessary,  in  compliance  with 
law,  toward  the  erection  of  such  number  of 
bridges  across  the  drainage  ditch  in  ques- 
tion upon  the  public  highways  as  the  pub- 
lic good,  convenience,  and  accommodation 
may  require. 

It  follows  that  the  judgment  of  the  trial 
court  must  be  reversed,  with  direction  to 
vacate  and  set  aside  same,  and  to  enter  a 
judgment  requiring  the  county  commission- 
ers to  convene  immediately  and  proceed  to 
take  such  steps  as  may  be  necessary  in  the 
manner  provided  by  law,  toward  letting 
contracts  for  the  erection  of  such  bridges 
across  Deep  Fork  drainage  ditch  No.  1,  of 
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Lincoln  county,  as  may  be  necessary  to  ac- 
commodate fully  and  adequately  the  public, 
and  the  court  is  further  directed  to  proceed 
in  said  matter  in  accordance  with  the  views 
herein  expressed.    It  is  so  ordered. 

All  the  Justices  concur. 

Petition  for  rehearing  denied  January  26, 
1915. 


ORBGOK   SUPRS3MB  COURT. 
(Department  No.  2.) 

O.  D.  WHITNEY  et  al.,  Respts., 

V. 

J.  H.  BISJSELL  and  Wife^  Apptli- 

(—  Or.  — ,  146  Pac.  141.) 

Principal  and  agent  —  ratlflcatloD  of 
representation  of  value  by  broker. 

1.  A  property  owner  cannot  accept  the 
benefits  of  a  contraot  tor  sale  negotiated 
by  a  broker  finally  compensated  by  him, 
although  he  acted,  priginally  for •  the  pur- 
chaser without  ratifying  the  statements  as 
to  the  income  of  the,  property  made  by 
the   broker   to   effect   the   sale. 

Fraud  —  payment  by  seller  of  commis- 
sion to  buyer's  agent. 

2.  The  agreement  by  a  property  owner 
to  pay  a  broker  a  commission  for  selling 
the  property,  knowing  that  he  was  employed 
by  the  buyer,  is  a  fraud  upon  the  rights  of 
the  buyer,  if  the  agreement  was  not  assented 
to  by  him. 

Contract  *-  fraud  *-  rescission  —  delay 
—  ratification. 

3.  A  delay  of  two  and  one-half  years 
after  taking  possession  of  real  estate  which 
was  bought  upon  the  faith  of  a  representa- 
tion that  the  income  had  been  a  certain 
sum  for  a  year  before  the  transfer,  before 
sedcing  a  rescission,  is  unreasonable,  where 
the  exercise  of  due  diligence  would  have 
disclosed  the  fraud  during  the  first  season 
after  the  purchaser  entered  into  possession 
o<  the  property. 

(February  16,  1915.) 

APPEAL  by  defendants  from  a  judgment 
of  the  Circuit  Court  for  Jackson  Coun- 
ty, in  plaintiffs'  favor  in  a  suit  to  foreclose 
a  mortgage  given  to  secure  payment  of  cer- 
tain promissory  notes.    Affirmed. 

Statement  by  Bean,  J.: 

This  is  a  suit  to  foreclose  a  mortgage  on 

Note. —  A  search  has  failed  to  disclose 
any  other  cases  passing  on  the  effect  upon 


about  10  acres  of  orchard  land  near  Med- 
ford,  Jackson  county,  Oregon,  given  by  de- 
fendants to  plaintiff  O.  D.  Whitney  to 
secure  the  payment  of  three  promissory 
notes  aggregating  $7,600,  a  portion  of  which 
mortgage  was  assigned  to  plaintiff  Parker. 
The  trial  court  rendered  a  decree  in  favor 
of  plaintiffs,  and  defendants  appeal. 

By  their  answer  the  defendants  admit  the 
exeoution  of  the  notes  and  mortgage*  Por 
an  affirmative  defense  they  allege  in  effect 
that  in  the  month  of  December,  1910,  plain- 
tiff Whitney  was  the  owner  of  the  premises 
and  sold  the  same  to  defendants  for  $14,500, 
$3,000  of  which  was  paid  in  cash,  $4,000  by 
the  conveyance  of  certain  property  in  Min- 
neapolis, Minnesota,  subject  to  a  mortgage 
of  $700,  and  the  balance  by  three  promissory 
notes;  that  defendants  at  the  time  were 
sojourning  in  Florida  and  aysver  saw  the 
properly  until  after  the  purchase,  all  the 
negotiations  being  ccmdueted  by  correspond- 
ence through  the  mails  and  by  telegraph 
with  L.  W.  Zimmer  and  J.  .W.  Dressier, 
agents  of  plaintiff  Whitney;  that  the  de- 
fendants refused  to  purchase  the  property 
until  plaintiffs  advised  them  of  the  value  of 
the  products  of  the  premises  for  the  year 
1910;  that,  in  order  to  induoe  the  defend- 
ants to  make  the  purchase,  Whitney, 
thxough  his  agents,  stated  that  the  income 
from  the  property  for  that  year  was  $3,000 ; 
but  that  the  returns  were  not  yet  complete ; 
that  they  should  be  $3,500  for  1911.  It  is 
alleged  that  the  defendants  relied  on  such 
information  and  purchased  the  property; 
that  the  representation  was  false  and  Whit- 
ney knew  the  same  to  be  so;  that,  the  prem- 
ises for  1910  returned  no  greater  sum  than 
$700,  whidi  is  an  average.  The  defendants 
aver  that  they  only  recently  made  the  dis- 
covery of  the  fraud,  and  promptly  notified 
plaintiff  Whitney  in  writing  that  on  ac- 
count thereof  they  rescinded  the  contract, 
demanded  the  repayment  of  the  $3,000,  a  re- 
conveyance of  the  Minneapolis  property,  and 
the  cancellation  of  defendants'  notes.  They 
offered  to  reconvey  the  premises  to  Whit- 
ney and  account  to  him  for  the  rents,  issues, 
and  profits  during  their  incumbency.  The 
reply  denies  the  false  representation.  The 
circumstances  of  the  transaction  were  about 
as  follows:  L.  W.  Zimmer  formerly  resided 
in  Minneapolis,  Minnesota,  and  defendant 
Dr.  Bissell  was  also  from  that  city.  Having 
heard  of  the  former  through  mutual  friends 
and  having  seen  his  advertisement,  in  No- 
vember, 1910,  Dr.  Bissell  wrote  to  him  in 
regard  to  property  near  Medford.  Zimmer 
inquired  of  J.  W.  Dressier,  a  real  estate 
dealer   who   had    the   orchard    in   question 


the  vendor's  responsibility  for  representa- , ,.  .,.  ,        -^       .  a.      ji.i. 

tions  bv  a  broker,  of  the  fact  that  theljisj^d  for  sale  Dr^sler  mentioned  the 
broker  was  originally  employed  by  the  yen- 1  Whitney  orchard,  and  Zimmer  wrote  and 
dee.  recommended  the  same  to  Dr:  Bissell,  who 
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answered  asking  numerous  questions ;  among 
them,  as  to  what  the  crop  returns  for  1910 
had  been.  He  afterwards  requested  the  same 
information  by  wire,  suggesting  changes  in 
the  proposition.  Zimmer  consulted  with 
Dressier  and  Whitney,  and  on  December 
13th  sent  Dr.  Bissell  the  following  telegram: 

Dr.  J.  H.  Bissell,  Sarasota,  Florida: 
Your  proposition  acceptable,  provided  you 
agree  to  pay  your  first  two  notes  in  case  you 
sell  the  orchard  in  the  meantime.  Income 
should  be  about  $3,000  this  year.  Returns 
not  in.  Next  year  3,500  or  more.  Por- 
ter J.  Neff,  city  attorney,  Jackson  County 
Bank,  and  I  at  your  service. 

L.  W.  Zimmer. 

Dr.  Bissell  accepted  the  proposition  of 
sale  on  the  basis  set  forth  in  the  answer. 
During  the  negotiations  Dressier  and  Zim- 
mer, with  the  knowledge  of  Whitney,  agreed 
to  divide  the  commission  of  5  per  cent  on  the 
sale  equally.  On  January  9,  1911,  a  prelim- 
inary contract  of  sale  was  executed  contain- 
ing the  following  stipulation :  "It  is  further 
covenanted  and  agreed  between  the  parties 
that  L.  W.  Zimmer,  who  has  negotiated  this 
contract  for  the  parties  hereto,  and  has 
acted  as  agent  for  the  second  party,  shall 
be  paid  by  the  first  party  a  commission  of 
5  per  cent  upon  the  purchase  of  $14,500,  to 
be  received  by  him  in  full  payment  for  his 
services  for  both  parties  hereto.'' 

This  agreement  was  signed  by  Whitney 
and  by  J.  H.  Bissell,  by  Zimmer  as  his 
agent.  Afterwards  the  same  was  forwarded 
to  Dr.  Bissell  and  ratified  and  signed  by 
him. 

Messrs.  Gns  Newbury  and  B.  F.  Piatt, 

for  appellants: 

Plaintiff  Whitney  defrauded  defendants 
by  the  false  and  fraudulent  misrepresenta- 
tions as  to  the  produce  of  the  lands  for  the 
year  1910. 

Fraud  is  a  question  of  fact,  and  may  be 
established  by  inference  like  any  other  dis- 
puted fact. 

Porter  v.  O'Donovan^  66  Or.  9,  130  Pac. 
393;  Kabat  v.  Moore,  48  Or.  198,  85  Pac. 
506;  Clough  v.  Dawson,  69  Or.  52.  133  Pac. 
345,  138  Pac.  233;  Williamson  v.  North 
Pacific  Lumber  Co.  42  Or.  160,  70  Pac.  387, 
532. 

There  was  no  justification  for  a  statement 
that  the  premises  returned  $3,000  for  the 
year  1910,  or  that  they  would  return  $3,000 
for  said  year. 

39  Cyc.  1259;  20  Oyc.  17,  subdiv.  6,  55, 
subdiv.   (B) ;  Miller  v.  Voorheis,  116  Mich. 
356,  73  N.  W.  383 ;  Olston  v.  Oregon  Water 
Power  ft  R.  Co.  52  Or.  356^  20  L.R.A.(N.S.)  1 
L.ILA.1915D,     ^ 


915,  96  Pac.  1096,  97  Pac.  538;  Cawston  v. 
Sturgis,  29  Or.  335,  43  Pac.  656. 

Zimmer  was  either  an  agent  of  Whitney 
or  a  Bubagent,  and  in  either  capacity  the 
principal  is  responsible  to  third  persons  for 
the  acts  of  such  agent,  as  he  ratified  the 
acts  of  Zimmer  in  negotiating  the  contract. 

Tynan  v.  Dullnig,  —  Tex.  Civ.  App.  — , 
25  S.  W.  466;  Mechem,  Agency,  §  197;  Mc- 
Kinnon  v.  VoUmar,  75  Wis.  82,  6  L.R.A.  121, 
17  Am.  St.  RQp.  178,  43  N.  W.  800;  Davis 
V.  King,  66  Conn.  465,  50  Am.  St.  Rep.  104, 
34  Atl.  107 ;  Mayer  v.  McLure,  36  Miss.  389, 
72  Am.  Dec.  190;  Craig  v.  Ward,  1  Abb. 
App.  Dec.  454;  31  Cyc.  1257,  subdiv.  f; 
Busch  V.  Wilcox,  82  Mich.  337,  21  Am.  St. 
Rep.  563,  47  N.  W.  328;  Mayer  v.  Dean,  116 
N.  Y.  556,  5  L.R.A.  540,  22  N.  E.  261. 

Whitney's  representations  as  to  the  pro- 
duce of  the  ranch  for  the  year  1910  were 
fraudulent  and  made  for  the  purpose  of  in- 
ducing defendant  to  purchase  the  property. 

39  Cyc.  1259;  20  Cyc.  18;  Miller  T. 
Voorheis,  115  Mich.  356,  73  N.  W.  383. 

Messrs.  Nell  &  Mealey  for  respondents. 

B«an,  J.,  delivered  the  opinion  of  the 
court : 

It  is  admitted  that  the  statement  of  tlie 
returns  for  the  crop  of  1910  was  greatly  in 
excess  of  the  amount  realieed,  which  was 
about  $700.  Whitney  asserts  that  he  did 
not  furnish  Zimmer  with  the  information, 
but  that  he  stated  that  he  had  not  then  re- 
ceived the  returns  from  the  fruit  associa- 
tion of  Medford  which  marketed  the  crop, 
and  could  not  state  the  amount;  that  Zim- 
mer, the  agent  of  Dr.  Bifisell,  was  the  au- 
thority for  the  representation.  Zimmer 
testified  positively  that  he  obtained  the  in- 
formation from  Whitney.  Dressier  at  first 
by  affidavit  corroborated  Zimmer,  but  upon 
further  consideration  and  reflection  testified 
in  substance  the  same  as  Whitney.  Accord- 
ing to  our  view  of  the  case,  this  statement 
in  regard  to  the  proceeds  of  the  crop  of 
1910  was  made  in  behalf  of  plaintiff  Whit- 
ney as  an  inducement  to  Dr.  Bissell  to  make 
the  deal.  The  latter,  relying  upon  the  rep- 
resentation, consummated  the  purchase  of 
the  fruit  orchard.  Plaintiff,  having  accept- 
ed the  benefit  of  the  contract  negotiated  by 
his  agents,  is  not  in  a  position  to  repudiate 
that  part  of  the  transaction  by  means  of 
which  the  agreement  was  obtained.  He  can- 
not ratify  the  contract  in  part  and  repudiate 
it  in  part.  When  a  principal  elects  to  ratify 
any  portion  of  an  unauthorized  act  of  an 
agent,  he  must  ratify  the  whole  of  it.  He 
cannot  avail  himself  of  such  acts  bo  far  as 
beneficial  to  him  and  repudiate  the  re- 
mainder. La  Grande  Nat.  Bank  v.  Blum^ 
27  Or.  218,  41  Pac.  659;  McLeod  v.  Despain, 
49  Or.  536,  662,  19  LJt.A.(N.S.)   276,  ISM 
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Am.  St.  Rep.  1066,  90  Pac.  492,  92  Pac. 
1088;  Grover  v.  Hawthorne,  62  Or.  77,  96. 
114  Pac.  472,  121  Pac.  808.  It  is  sUted  in 
31  Cyc.  1603,  as  follows:  "A  contract  in- 
duced by  the  fraud  or  misrepresentation  of 
an  agent  while  acting  within  the  real  or 
apparent  scope  of  his  authority  cannot  be 
enforced  by  the  principal  against  the  party 
misled,  even  though  the  principal  did  not 
authorize  the  agent  to  act  fraudulently  or 
to  misrepresent." 

When  Whitney  agreed  to  pay  Zimmer  a 
eommission,  if  he  had  knowledge  that  Zim- 
mer was  already  ^nployed  by  Dr.  Bissell, 
and  if  the  latter  did  not  assent  thereto, 
Whitney  and  Zimmer  were  both  guilty  of  a 
wrong  committed  against  the  first  employer, 
as  such  employment  would  be  a  temptation 
to  the  agent  not  to  give  his  best  efforts  to 
Dr.  Bissell.  A  contract  entered  into 
through  such  means  is  in  fraud  of  the  rights 
of  the  defendant  Bissell.  Bell  v.  McConnell, 
37  Ohio  St.  396,  41  Am.  Rep.  528.  Whitney 
was  responsible  for  the  misrepresentation 
made  to  Dr.  Bissell  by  which  he  was  induced 
to  make  the  agreement,  and  the  contract  was 
▼oidable.  Kresliover  t.  Berger,  135  App. 
Div.  27,  119  N.  Y.  Supp.  737. 

Defendant  J.  H.  Bissell  testified  that  he 
came  to  Oregon  the  next  season  after  the 
deal  was  made,  cared  for  the  orchard,  and 
set  out  about  50  new  trees,  receiving  but 
little  returns  from  the  orchard  the  first  two 
years;  that  the  first  year  he  lost  a  part  of 
the  crop  by  frost,  and  the  second  the  apples 
were  not  thinned  enough;  that  in  1913,  he 
received  as  returns  from  the  orchard  some 
over  $1,200,  after  deducting  the  expenses 
for  three  years,  not  taking  into  considera- ' 
tion  his  own  labor;  that  in  May,  1913,  he 
first  learned  that  the  representation  made  to 
him  in  regard  to  the  crop  of  1910  was  false; 
and  that  he  thereupon  notified  plaintiff 
Whitn^  that  he  rescinded  the  contract, 
offered  to  reconvey  the  orchard,  demanded  a 
return  of  the  money  paid  and  the  notes,  and 
a  reconveyance  of  the  Minneapolis  property. 
He  states  that  he  was  injured  on  account 
of  the  small  income  from  the  investment,  but 
that  he  does  not  know  whether  or  not  he 
paid  too  much  for  the  fruit  orchard;  that 
the  tract  is  about  the  same  as  others  in 
the  neighborhood,  except  that  the  kind  of 
fruit  is  different  and  needs  cross  pollen izing 
in  order  to  bear  abundantly.  Plaintiff 
Whitney  asserts  that  the  place  was  cheap 
at  $14,500.  Dr.  Bissell  listed  the  prc^erty 
for  sale  for  about  one  year  at  $17,000,  and 
afterwards  lowered  the  price  to  $13,500.  He 
applied  to  Whitney  and  was  granted  an  ex- 
tension of  time  for  the  payment  of  interest 
on  the  notes. 

It  is  contended  by  counsel  for  plaintiffs 
that,  by  the  delay  in  attempting  to  rescind 
I-.R.A.1915D. 


and  by  his  treating  the  contract  as  effectual 
and  occupying  the  property  for  about  two 
and  one-half  years,  defendant  Bissell  for- 
feited his  right  to  rescind  the  contract.  As 
held  in  Scott  v.  Walton,  32  Or.  460,  52  Pac 
180,  a  party  induced  by  fraud  to  make  a, 
contract  has,  upon  the  discovery  of  the 
fraud,  an  election  of  remedies  either  to 
affirm  the  contract  and  sue  for  damages,  or 
disaffirm  it  and  be  reinstated  in  the  position 
in  which  he  was  before  it  was  consummated. 
The  adoption  of  ene  ol  these  remedies,  which 
are  wholly  inconsistent,  is  the  exclusion  of 
the  other.  If  he  desires  to  rescind,  he  must 
act  promptly  and  return,  or  offer  to  return, 
what  he  has  received  imder  the  contract. 
He  cannot  retain  the  fruits  of  the  contract 
awaiting  further  developments  to  determine 
whether  it  will  be  more  profitable  for  him 
to  affirm  or  disaffirm  it.  Any  delay  on  his 
part,  especially  in  remaining  in  possession 
of  the  property  received  by  him  under  the 
contract  and  dealing  with  it  as  his  own, 
will  be  evidence  of  his  intention  to  abide 
by  the  contract.  See  also  Vaughn  v.  Smith, 
34  Or.  54,  55  Pac.  99;  Sievers  v.  Brown,  36 
Or.  218,  56  Pac.  170;  Elgin  v.  Snyder,  60 
Or.  297,  302,  118  Pac.  280. 

The  purpose  of  obtaining  the  information 
as  to  the  returns  of  the  orchard  for  1010 
was  obviously  to  base  thereon  an  estimate 
of  the  value  of  the  real  property  and  the 
income  that  might  be  expected  therefrom. 
When  Dr.  Bissell  arrived  upon  the  ground 
in  the  spring  of  1911,  this  was  not  his  only 
source  of  information.  It  is  well  known 
that  the  products  and  the  net  returns  from 
the  fruit  industry  vary  with  the  seasons  and 
prices.  It  is  not  suggested  why  the  crop 
of  1910  would  be  any  better  criterion  by 
which  to  estimate  the  income  than  that  of 
1911  or  1912.  General  information  in  the 
usual  way  in  regard  to  the  value  of  orchards 
and  the  income  therefrom  was  available  to 
the  defendant  Bissell,  and  by  the  use  of 
due  diligence  he  could  have  discovered  the 
fraud  during  the  season  of  1911.  It  seems 
somewhat  strange  that  for  about  two  and 
one-half  years  Bissell  should  have  relied 
upon  the  statistics  for  1910,  without  ap- 
parently making  any  effort  to  inform  him- 
self in  regard  to  the  value  of  the  property 
or  the  income  therefrom*  until  about  the 
time  of  suit  upon  his  notes. 

The  rule  as  to  the  knowledge  of  the  fraud 
before  there  would  be  an  acquiescence  there- 
in is  «kubject  to  the  principle  that  notice 
of  acts  And  circumstances  which  would  put 
a  man  of  ordinary  prudence  and  intelligence 
upon  inquiry  is  equivalent  in  the  eyes  of  the 
law  to  knowledge  of  all  the  facts  a  reason- 
ably diligent  inquiry  would  disclose.  6 
Cyc.  305;  Clark,  Oontr.  p.  236.  During  the 
season  of  1911,  Dr.  Bissell  had  sufficient  in- 
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formation  to  put  him,  as  a  man  of  ordi- 
nary prudence  and  intelligence,  upon  in- 
quiry. If  he  had  made  investigation,  he 
could  have  secured  all  the  essential  details 
regarding  the  income  from  this  orchard,  or 
could  have  obtained  the  amount  of  returns 
for  1910  from  the  fruit  association  in  Med- 
ford  which  handled  the  product  and  kept 
the  accounts.  Indeed,  his  evidence  does  not 
disclose  that  he  is  yet  thoroughly  convinced 
that  with  the  administration  of  his  skill  as 
a  horticulturist  he  will  not  be  able  to  pro- 
duce an  abundant  crop  and  realize  a  profit- 
able return  on  his  investment,  provided  he  is 
allowed  sufficient  time.  He  appears  to  think 
the  money  is  in  the  land,  and  the  only  com- 
plaint he  makes  is  in  getting  it  out  or  In 
regard  to  the  income.  Under  the  circum- 
stances of  this  case,  it  does  not  appear  that 
d'ifendant  Bissell  indicated  a  desire  to 
rescind  the  contract  within  a  reasonable 
time  after  he  could  have  discovered  the  al- 
leged fraud  by  the  use  of  due  diligence, 
i^'hich  amounts  to  the  same  thing  as  a  dis- 
•covery.  He  failed  to  act  promptly  in  the 
matter,  retained  the  possession  of  the  land, 
Cultivated  the  same  for  a  long  time,  set  out 
fruit  trees,  speculated  upon  a  rise  in  the 
market  both  as  to  crops  and  real  estate,  and 
asked  and  obtained  an  extension  of  time  for 
the  payment  of  a  portion  of  the  interest,  a 
part  of  which  he  paid  on  his  notes,  without 
making  any  complaint  after  he  knew  or 
should  have  known  the  condition  of  affairs. 
We  think  he  should  be  deemed  to  have  af- 
firmed the  contract  and  waived  his  right  to 
rescind.  See  Strong  v.  Strong,  102  N.  Y. 
69,  6  N.  E.  799;  Kingman  &  Co.  v.  Stod- 
dard, 29  C.  C.  A.  413,  57  U.  S.  App.  379,  85 
Fed.  740;  Van  Gilder  v.  Sullen,  159  N.  C. 
291,  74  S.  E.  1059;  Simon  v.  Goodyear  Me- 
tallic Rubber  Shoe  Co.  44  C.  C.  A.  (512,  62 
L.R.A.  746,  105  Fed.  573. 

The  decree  of  the  lower  court  is  therefore 
affirmed. 

Moore,  Ch.  J.,  and  Burnett  Und  Har- 
ris, JJ.,  concur. 
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CITY  OF  PORTLAND,  Respi, 

V. 

WESTERN    UNION    TELEGRAPH    COM- 
PANY et  al.,  Appts. 

(_-  Or.  — ,  146  Pac.  148.) 

Municipal  corporation  —  license  —  mes- 
senger service  —  bond. 

1.  Under  charter  authority  to  regulate 
occupations  within  its  limits,  a  municipal 
L,R.A.1915D. 


corporation  may  require  one  undertaking 
to  transact  a  messenger  business  within 
the  city  to  secure  a  license  and  furnish  a 
bond  for  the  faithful  performance  of  the 
duties  incident  to  such  business. 

Messenger   service  ■—  what  constitutes 
—  8<»pe  of  andertaklng. 

2.  A  telegraph  company  which  has,  inci- 
dent to  its  business,  undertaken  to  furnish 
messengers  to  carry  notes,  packages,  and 
similar  matter  for  patrons,  transacts  a  mes- 
senger business  within  the  meaning  of  a 
municipal  ordinance  requiring  the  procure- 
ment of  a  license  therefor,  although  its 
offer  to  transact  such  business  states  that 
its  sole  undertaking  is  to  furnish  messen- 
gers, and  not  to  deliver  the  packages. 

Evidence  —  violation  of  ordinance  -• 
sufliciency. 

3.  In  an  action  by  a  municipal  corpora- 
tion for  the  penalty  for  transacting  a  busi- 
ness without  license,  a  preponderance  of 
the  evidence  is  sufficient  to  show  violation 
of  the  ordinance,  and  the  proof  need  not 
be   direct. 

•(Februaxy  1*6,  1915.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Multnomah 
County  in  plaintiff's  favor  in  an  action  to 
recover  from  defendants  a  penalty  for  trans- 
acting a  general  messenger  business  with- 
out a  license  in  violalion  of  an  ordinance 
of  the  city.    Affirmed. 

Statement  by  Moore,  Ch.  J.: 

The  defendants,  the  Western  Union  Tele- 
graph Company,  a  corporation,  and  W.  A. 
Robb,    its    manager,    were    accused    in    the 

Note. —  While  an  extensive  search  has 
disclosed  no  case,  aside  from  Portland  v. 
Westebx  U.  Telbo.  Co.,  upon  the  subject 
of  the  regulation  of  the  messenger  business, 
the  decision  in  this  case  seens  to  be  correct, 
under  the  general  rules  as  to  the  regulation 
of  business  by  a  municipality  in  the  exercise 
of  its  police  power.  As  stated  in  28  Cyc. 
721,  722 :  "In  the  exercise  of  its  authorized 
police  power  to  that  effect,  a  municipality 
may  regulate  an  occupation  or  business 
which  it  may  not  prohibit;  and  for  this 
purpose  it  may  require  a  license  where  it 
has  no  power  of  taxation."  And  accord- 
ingly, the  regulation  involved  in  Portlakd 
V.  Western  U.  Telbg.  Co.  being,  as  held 
therein,  reasonable  in  its  terms,  and  not 
otherwise  objectionable,  was  a  proper  exer- 
cise of  the  power  expressly  given,  or  gtanted 
by  necessary  implication,  to  the  municipal- 
ity. 

For  notes  upon  other  phases  of  the  gen- 
eral subject  of  regulation  of  business  by 
municipal  corporations,  see  Index  to  L.R.A. 
Notes,  "Municipal  Corporations,"  §§  42-50. 

As  to  the  duty  and  liability  for  the  con- 
duct of  messengers  furnished  for  the  use  of 
others,  see  note  to  Haskell  v.  Boston  Dist. 
Messenger  Co.  2  LJa.A.(N.S.)    1091. 
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municipal  oourt  ol  Portland  of  violating 
city  ordinance  No.  25667,  in  that  they  in 
the  year  1913  wilfully  engaged  within  the 
municipality  in  the  general  messenger  busi- 
ness for  hire,  and  that,  without  having 
first  procured  a  license  therefor,  they  un- 
lawfully delivered  letters,  packages,  etc., 
contrary  to  the  provisions  of  such  ordinance 
and  against  the  peace  of  the  city.  Pleas  of 
not  guilty  were  interposed  to  the  complaint, 
whereupon  the  cause  was  tried  and  the  de- 
fendants found  guilty  as  charged.  From 
such  judgment  they  appealed  to  the  circuit 
court  of  the  state  of  Oregon  for  Multnomah 
county,  where  the  cause  was  retried  with- 
out the  intervention  of  a  jury,  upon  an 
agreed  statement  of  facts,  and  the  defend- 
ants, having  again  been  convicted,  appealed 
from  the  resulting  judgment  to  this  court. 

Messrs.  I>olpb»  Kallory,  8iinon,  & 
Geaj'in  and  Hall  S.  Lutsk,  for  appellants: 

The  defendants  in  the  conduct  of  their 
messenger  business  do  not  contract  to  de- 
liver packages,  notes,  etc.;  their  sole  un- 
dertaking is  to  furnish  messengers  and  to 
use  ordinary  care  in  that  particular. 

Haskell  v.  Boston  Dist.  Messenger  Co. 
190  Mass.  189,  2  L.RJ1.(NJS.)  1091,  112 
Am.  St.  Eep.  324|  76  N.  E.  215,  5  Ann.  Cas. 
796,  19  Am.  Neg.  Rep.  289;  Hirsch  v.  Amer- 
ican Dist  Teleg.  Co.  112  App.  Div.  265,  98 
N.  Y.  Supp.  371. 

The  messenger  business  of  defendants  is 
not  that  of  a  common  carrier. 

American  Dist.  Teleg.  Co.  v.  Walker,  72 
Md.  454,  20  Am.  St.  Rep.  479,  20  Atl.  1,  1 
Am.  Neg.  Cas.  645;  White  v.  Postal  Teleg. 
k  Cable  Co.  25  App.  D.  C  364>  4  Ann.  Cas. 
767. 

Under  the  pretense  of  regulating,  a  city 
may  not  destroy  a  legitimate  business. 

Dill.  kun.  Corp.  5th  ed.  §  665;  Carroll- 
ton  v.  Bazzette,  159  111.  284,  31  L.R.A.  522, 
42  N.  E.  637;  Peoria  y.  Gugenheim,  61  111. 
App.  374. 

Messrs.  Walter  P.  liaRoche  and  Lyxnan 
E.  Xiatonrette,  for  respondent: 

The  ordinance  is  applicable  to  defendants. 

The  provision  of  the  ordinance  requiring 
a  bond  to  be  given  for  the  faithful  delivery 
of  parcels  is  not  unconstitutional  or  void. 

6  Cyc.  369;  Moore,  Carr.  2d  ed.  §  28; 
Sanford  v.  American  Dist.  Teleg.  Co.  13 
Misc.  88,  34  N.  Y.  Supp.  144;  Oilman  v. 
Postal  Teleg.  Co.  48  Misc.  372,  95  N.  Y. 
Supp.  664;  Johnson  Exp.  Co',  v.  Chicago, 
136  111.  App.  368;  Lloyd  t.  Haugh  &  K. 
Storage  A  Transfer  Co.  21  L.R.A.(N.S.) 
188,  and  note,  223  Pa.  148,  72  Atl.  510; 
State  V.  Chadwick,  10  Or.  465;  Grand  Rap- 
ids V.  Braudy,  105  Mich.  670,  32  L.RJ^. 
116,  56  Am.  St.  Rep.  472^  64  N.  W.  29;  St, 
Paul  V.  Lytle,  69  Minm  1,  71  N.  W.  703. 
L.R.A.1916D. 


Moore,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

The  questions  to  be  considered  are  wheth- 
er or  not  the  ordinance  referred  to,  requir- 
ing corporations  doing  a  messenger  business 
to  execute  to  the  city  a  bond,  is  valid,  and, 
if  so,  does  the  service  performed  by  the 
Western  Union  Telegraph  Company  bring 
it  within  the  provisions  of  such  municipal 
legislation?  The  ordinance  referred  to 
provides  generally  that  no  person,  firm,  or 
corporation  shall  engage  in  the  messenger 
business  for  the  delivery  of  packages,  notes, 
letters,  etc,  or  the  purchase  or  delivery  of 
meixdiandise,  or  "other  service  incident  to 
what  is  commonly  known  as  a  general  mes- 
senger business  or  service  for  hire"  within 
the  city  of  Portland  without  first  having  ob- 
tained a  license  therefor  from  the  munici- 
pality. Section  1.  The  fee  for  such  license 
shall  be  $100  a  year  payable  in  advance. 
Section  2.  Each  recipient  of  a  license  is 
requested  to  execute  to  the  city  and  file  with 
the  auditor,  at  the  time  the  license  ii9  de- 
livered, a  satisfactory  bond  in  the  sum  of 
$1,000,  conditioned  that  he  will  faithfully 
deliver  any  goods,  packages,  notes,  etc., 
that  may  be  intrusted  to  him,  and  pay  to 
the  party  entitled  thereto  any  damages  that 
may  accrue  from  his  failure  so  to  do,  and 
any  person  aggrieved  by  such  neglect  is 
granted  a  right  of  action  upon  the  bond  in 
the  name  of  the  city.  Section  3.  Nothing 
in  the  ordinance  shall  prevent  any  licensee 
from  employing  servants  to  assist  in  carry- 
ing on  tjie  messenger  business.  Section  4. 
All  messengers  in  the  employ  of  any  licensee 
are  required,  when  on  duty,  to  wear,  con- 
spicuously displayed,  a  badge  of  their  em- 
ployer. Section  5.  Any  person,  firm,  or 
corporation  violating  any  of  the  provisions 
of  the  ordinance  shall  upon  conviction  there- 
of in  the  municipal  court,  be  punished  by  a 
fine  of  not  less  than  $5,  nor  more  than  $100. 
Section  6.  "The  provisions  of  this  ordi- 
nance shall  not  apply  to  any  company  so- 
liciting or  delivering  messages  or  merchan- 
dise in  the  city  of  Portland  which  messages 
or  merchandise  is  a  part  of  their  own  busi- 
ness."    Section  7. 

The  stipulation  of  facts,  upon  which  this 
cause  was  tried,  shows  that  the  Western 
Union  Telegraph  Company  is  a  corporation 
and  maintains  at  Portland,  Oregon,  an  office 
where  messages  are  transmitted  and  re- 
ceived. Communications  bv  its  wires  for 
patrons  in  that  city  are  delivered  to  them, 
and,  in  order  to  facilitate  the  despatch  of 
such  service,  messengers  are  kept  for  that 
purpose.  The  company  issues  advertise- 
ments which  read: 

» 

"TeldjD^aph  and  Cable.     Western  Union. 
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Uniformed  messengers  furnished  for  the  de- 
livery  of  holiday  goods." 

"American  District  Telegraph  Company. 
Uniformed  messenger  service.  The  best  in 
the  long  run,  the  best  in  the  short  run. 
Messengers  furnished  for  the  delivery  of 
notes,  invitations,  packages,  catalogues, 
samples,  and  advertising  matter.  Pull  the 
call  box  or  telephone  the  Western  Union." 

"Notice:  This  company  does  not  under- 
take delivery  of  packages,  notes,  letters, 
communications,  or  the  purchase  or  delivery 
of  merchandise  for  hire.  Its  sole  business 
is  the  furnishing  of  messengers  at  a  stated 
compensation  for  the  time  such  messengers 
are  employed  by  patrons.  Hie  Western 
Union  Telegraph  Company." 

The  company  Installs  in  various  places 
of  business  in  the  city  call  boxes,  by  the  use 
of  which  customers  may  secure  messengers, 
a  sufficient  number  of  whom  are  always 
kept  to  accommodate  patrons  in  delivering 
telegrams.  The  company  also  receives  calls 
for  messengers,  who  deliver  packages,  notes, 
etc.,  within  the  city.  In  many  instances 
when  such  calls  are  received  the  agents  of 
the  company  are  not  advised  whether  a  mes- 
senger is  desired  to  bring  to  the  office  a 
telegraph  message  or  to  carry  a  private 
note  or  package  to  some  other  person  in 
Portland.  When  a  sufficient  number  of  mes- 
sengers are  not  in  attendance  at  the  com- 
pany's office  properly  to  transact  the  tele- 
graphic business,  a  messenger  is  refused 
when  called  for  any  other  purpose.  When, 
however,  messengers  are  available,  they  are 
sent  in  response  to  calls  of  every  kind,  and 
without  information  as  to  the  service  re- 
quired. Upon  reo^iving  a  call  the  com- 
pany's agent  directs  a  messenger  to  go  to 
the  locality  indicated,  where  he  is  instruct- 
ed as  to  the  place  and  manner  of  deliver- 
ing a  message  or  package,  and  thereupon 
the  boy  executes  the  order,  performing  the 
service  required.  Neither  the  company  nor 
its  agent  is  usually  informed  as  to  the  con- 
tents or  value  of  the  package  delivered,  or 
the  importance  of  the  message  handed  over 
to  a  messenger,  other  than  a  telegraphic 
communication.  In  answering  a  call  the 
messenger  informs  the  patron  what  the 
charges  will  be  for  performing  the  service 
demanded,  and  in  most  instances  the  boy 
collects  the  prescribed  fee,  which  is  calcu- 
lated upon  the  basis  of  40  cents  per  hour 
for  deliveries  made  to  persons  within  the 
city.  Such  fee,  when  thus  received,  is  giv- 
en to  the  company's  agent,  who  retains  it, 
keeping  account  tiiereof,  and  at  the  end  of 
the  month  he  pays  the  messenger  who  per- 
formed the  serviee  60  per  cent  of  the  sums 
so  received,  and  also  gives  the  bo/  2  cents 


for  each  telegram  he  has  delivered  during 
that  time.  Credit  is  sometimes  allowed 
for  tlie  fee  required  for  delivering  notes, 
packages,  etc.  No  license  has  been  issued 
to  the  defendants,  nor  has  any  bond  been 
given  by  either  of  them  as  required  by  the 
ordinance. 

No  claim  is  made  by  defendants'  counsel 
that  the  charter  of  Portland  did  not  em- 
power the  council  of  that  municipality  to 
regulate  occupations  and  kindred  matters 
within  the  city.  It  will  be  assumed,  there- 
fore, that  such  authority  is  expressly  given 
or  is  granted  by  necessary  implication.  The 
power  to  regulate  does  not  authorize  an 
absolute  prohibition  of  any  Intimate  busi- 
ness that  may  be  pursued  as  of  common 
right.  As  a  means  of  enforcing  a  reason- 
able regulation,  however,  power  may  be  ex- 
ercised to  exact  a  license  to  follow  a  par- 
ticular occupation,  coupled  with  an  accom- 
panying prohibition  that,  in  the  event  of 
a  failure  to  pay  the  stipulated  fee  and  to 
procure  the  requisite  evidence  of  authority 
to  conduct  the  business,  pursuit  thereof 
will  be  unlawful.  Dill  Mun.  Corp.  5th  ed. 
§  665.  A  textwriter,  in  distinguishing  be- 
tween a  tax  and  a  license,  observes:  "It  is 
therefore  conclusive  that  the  general  re- 
quirement of  a  license,  for  the  pursuit  of 
any  business  that  is  not  dangerous  to  the 
public,  can  only  be  justified  as  an  exercise 
of  the  power  of  taxation,  or  the  requirement 
of  the  compensation  for  the  enjoyment  of  a 
privilege  or  franchise."  1  TiedemaU;  State 
&  Federal  Control  of  Persons  &  Property, 
p.  495. 

The  production  of  a  revenue,  however,  is 
not  conclusive  evidence  of  an  exercise  of 
the  power  to  tax,  for  a  municipal  corpora- 
tion may  be  authorized  to  issue  licenses 
which  incidentally  result  in  raising  revenue. 
Cooley,  Const.  Lim.  5th  ed.  244. 

As  a  reasonable  exercise  of  a  measure  of 
the  police  power  and  as  an  incident  to  the 
authority  to  demand  a  license  fee  as  a  con- 
dition precedent  to  the  right  to  pursue  an 
occupation  in  which  members  of  the  public 
may  be  interested  or  whereby  they  may  be 
affected,  a  municipal  corporation,  under  a 
grant  of  power  to  regulate,  may  also  law- 
fully require  the  licensee  to  execute  to  the 
city  a  reasonable  bond  for  the  faithful  per- 
formance of  the  service  authorized,  and  to 
operate  as  indemnity  for  damages  which 
individuals  may  sustain  by  reason  of  fraud- 
ulent conduct  of  the  business.  Freund,  Pol. 
Power,  §  40;  State  v.  Harrington,  68  Vt. 
622,  34  L.R.A.  100,  36  Atl.  515.  The  ordi- 
nance in  question  is  reasonable  in  its  terms, 
general  in  its  application  to  all  parties  of 
the  same  class,  oonaooant  with  the  powers 
and  purposes  of  the  dty  of  Portland,  eon- 


PORTLAND  ▼.  WESTERN  U.  TELEQ.  CO. 


263 


flistent  with  the  IftWB  and  policy  of  the 
state,  and  is  a  proper  exercise  of  the  police 
power  enacted  for  the  purpose  of  regulat- 
ing, and  not  restraining,  occupations.  £z 
parte  Frank,  52  Cal.  606,  28  Am.  Rep. 
€42. 

It  is  contended  that  the  messenger  busi- 
ness, disclosed  by  the  stipulated  facts,  as 
far  as  it  relates  to  the  delivery  of  notes, 
packages,  etc..  Is  not  conducted  by  th6  West- 
em  Union  Tel^praph  Company;  that  its  un- 
dertaking in  this  particular  is  to  furnish 
messengers  to  its  patr<ms,  whose  servants 
l^ey  are  for  the  time  employed;  that  the 
company's  full  duty  is  -  discharged  when  it 
exercises  ordinary -care  in  selecting  the  mes- 
sengers, and  hence  an  error  was  committed 
in  rendering  the  judgment  herein.  "One 
who  employs  messengers  to  deliver  parcels," 
says  a  text  writer,  '^is  a  common  carrier  as 
to  goods  received  for  delivery  in  that  way." 
6  Cyc.  369.  ''A  common  carrier,"  observes 
Mr.  Justice  Lord,  in  Thompson-Houston 
Electric  Co.  v.  Simon,  20  Or.  60,  63,  10 
L.R.A.  251,  23  Am.  St.  Rep.  86,  25  Pac. 
147,  ''is  such  because  his  duties  partake  of 
a  public  character."  In  White  v.  Postal 
Teleg.  k  Cable  Co.  25  App.  D.  C.  364,  367, 
4  Ann.  Cas.  767,  which  was  an  action  to 
recover  money  allied  to  have  been  lost  by 
a  messenger  furnished  by  the  defendant  to 
the  plaintiff,  the  court,  referring. to  such 
business,  remarked:  '*In  passing,  it  may 
be  said  that  in  all  the  larger  cities  there 
are  now  companies  engaged  in  this  line  of 
service,  and  undoubtedly  they  are  in  a  cer- 
tain sense  and  to  a  certain  extent  common 
carriers." 

In  Oilman  v.  Postal  Teleg.  Co.  48  Misc. 
372,  373,  95  N.  T.  Supp.  564,  565,  the  court, 
in  speaking  of  the  defendant,  makes  the 
following  assertion:  ''It  is  in  evidence, 
however,  that  it  installs  call  boxes  in  hous- 
es, and  sends  messenger  boys,  in  response  to 
calls,  to  carry  out  such  errands  as  may  be 
intrusted  to  them,  and  that  this  service 
frequently  involves,  to  the  knowledge  of  the 
company,  the  carrying  of  parcels.  So  far  as 
appears,  this  service  is  confined  to  the  car- 
rying of  such  small  parcels  as  can  be  car- 
ried by  hand  by  a  lad,  and  it  does  not 
appear  that  the  defendant  is  equipped  or 
prepared  to  carry  more  bulky  merchandise. 
To  the  extent,  then,  that  it  offers  its  serv- 
ices to  the  public  as  a  carrier,  that  is,  so 
far  as  relates  to  small  packages,  the  de- 
fendant must,  I  think,  be  regarded  as  a 
common  carrier  and  held  to  be  responsible 
in  that  capacity." 

It  is  evident,  we  think,  from  the  agreed 
statement  of  facts,  that  the  Western  Union 
Telegraph  Company,  ia  the  exercise  of  a 
L1UL1916D. 


part  of  its  publie  employment,  holds  it- 
self out  as  ready  to  engage  in  carrying  from 
place  to  place  as  directed,  within  the  city 
of  Portland*  notes,  small  packages,  etc.,  un- 
dertaking to  perform  such  service  for  hire 
as  a  business,  furnishing  messengers  at  all 
times,  except  when  they  are  otherwise  en- 
gaged in  delivering  telegraph  messages,  and, 
in  respect  to  such  packages  as  can  reason- 
ably be  transported  by  messengers,  it  is 
a  common  carrier  and  ordinarily  liable  to 
the  obligations  imposed  by  the  principles  of 
the  common  law  upon  such  class  of  public- 
service  corporations. 

It  remains  to  be  seen  whether  or  not  the 
messengers  of  the  Western  Union  Telegraph 
Company  when  engaged  in  delivering  notes, 
packages,  etc.,  in  response  to  calls,  are  its 
servants  or  pro  hoc  vice  are  the  employees 
of  its  patrons. 

In  Haskell  v.  Boston  Dist.  Messenger  Go. 
190  Mass.  189,  2  L.R.A,(N.S.)  1091,  112 
Am.  St.  Rep.  324,  76  N.  E.  215,  5  Ami.  Cas. 
796,  19  Am.  Neg.  Rep.  289,  the  plaintiff 
by  means  of  a  call  box  signaled  the  defend- 
ant for  a  messenger,  upon  whose  arrival 
there  was  delivered  to  him  a  receipted  bill 
for  rent,  amounting  to  $58.33,  and  he  was 
sent  to  collect  that  sum  from  a  tenant.  The 
messenger  received  the  money,  but  failed  to 
return  it,  whereupon  an  action  was  insti- 
tuted to  recbver  it;  and  it  was  held  that 
a  corporation  supplying  messenger  boys  to 
be  employed  in  ordinary  messenger  service 
and  controlled  by  those  calling  for  them 
was  not  a  common  carrier,  and  that  it  per- 
formed its  duty  towards  its  customers  by 
exercising  ordinary  care  in  the  selection 
and  employment  of  suitable  persons  as  mes- 
sengers, and,  no  special  agreement  having 
been  made  with  the  company  in  regard  to 
the  performance  of  such  service,  the  patron, 
as  the  employer  of  the  boy,  could  not  re- 
cover the  loss  from  the  corporation  supply- 
ing him,  without  showing  negligence  on  its 
part  in  selecting  the  boy  as  a  messenger. 

So,  too,  in  Hirsch  v.  American  Dist.  Teleg. 
Co.  112  App.  Div.  265,  98  N.  Y.  Supp.  371, 
a  staff  of  messengers  was  maintained  by 
the  defendant  corporation,  which  furnished 
boys  to  its  patrons  needing  their  services, 
the  charges  therefor  being  based  upon  the 
time  employed.  The  plaintiff  notified  the 
defendant's  manager  of  one  of  its  offices 
that  he  needed  a  boy,  and  accepted  the  lad 
offered,  to  whom  he  gave  a  package  with 
instructions  to  take  it  to  a  designated 
place  and  deliver  it.  The  package  was 
never  delivered,  and,  in  an  action  to  re- 
cover the  value  thereof,  it  was  ruled  that 
in  furnishing  such  boy  the  company   was 
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not  a  common  carrier,  and  that  no  contract 
had  been  entered  into  between  the  plaintiff 
and  the  defendant  so  as  to  render  it  liable 
for  the  failure  of  the  boy  to  deliver  the 
package. 

We  do  not  assent  to  the  doctrine  an- 
nounced in  these  cases  that  a  company 
which,  for  the  purpose  of  despatching  a  part 
of  its  business,  maintains  messengers,  whom 
it  sends  out  upon  call  to  its  patrons,  is 
not  in  any  sense  a  common  carrier.  Wheth- 
er or  not,  without  a  statute  or  an  ordinance 
imposing  a  duty  upon  such  company  to  se- 
cure a  license  and  to  execute  a  bond  to  in- 
demnify its  patrons,  a  recovery  can  be  had 
for  a  loss  occasioned  by  the  failure  of  its 
messengers  safely  to  deliver  notes,  packages, 
etc.,  received  by  him,  is  not  necessary  to 
inquire.  The  ordinance  involved  permits 
persons,  firms,  and  corporations  engaged  in 
delivering  messages  or  merchandise  as  a 
part  of  their  business  to  pursue  their  re- 
spective occupations  without  the  necessity 
of  procuring  a  license  or  being  obliged  to 
execute  a  bond.  Pursuant  to  such  provision 
of  the  municipal  law,  the  Western  Union 
Telegraph  Company  could  undoubtedly  de- 
liver to  its  patrons  in  the  city  of  Portland 
telegraphic  messages  received  over,  its 
wires.  If  the  company,  either  directly  pr 
indirectly,  engage  in  Uie  delivery  of  notes, 
packages,  etc.,  for  others,  it  must  first 
secure  a  license  and  execute  the  bond  re< 
quired.  The  object  of  the  eziactment  waa 
to  impose  that  duty. 

The  installation  of  call  boxes  in  offices 
and  places  of  business  for  the  accommoda- 
tion of  its  patrons,  the  collection  of  the 
fee  for  the  messenger  service,  and  the  re- 
tention of  40  per  cent  thereof ,  the  ,  adver- 
tisements that  were  issued  to  secure  patron- 
age show  that  the  company  evidently 
obtained  a  very  fair  share  of  the  compensa- 
tion paid  for  the  service  rendered.. 

This  being  in  the  nature  of  a  criminal 
action,  the  evidence  must  prove  a  violation 
of  the  provision  of  the  ordinance  by  a  pre- 
ponderance only,  and  such  proof  need  not 
be  direct.  It  may  consist  of  a  reasonable 
inference  which  the  trial  court  was  author- 
ized to  deduce  from  a  consideration  of  the 
entire  circumstances  developed  by  the  stip- 
ulated facts.  Wlien  viewed  in  this  light, 
it  is  believed  that  tlie  company,  notwith- 
standing its  published  disclaimer,  under- 
took the  delivery  of  packages,  notes,  etc., 
for  hire;  and,  such  being  the  case,  the 
judgment  be  affirmed,  and  it  is  so  ordered. 

Burnett,    McBride,    and   Benson,  JJ., 
concur. 
L.K.A.1916D. 
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GEORGE    C.   MOORE,    Respt., 

V. 

MTNA    LIFE    INSURANCE    COMPANY, 

Appt. 

(—  Or.  —,  146  Pac.  151.) 

Insuranoe  —  aocldbent  •*  loss  of  liand 

—  construction. 

A  policy  providing  compensation  for  acci- 
dental loss  of  hand  by  removal  at  or  above 
the  wrist  covers  an  accident  requiring  l^e 
removal  of  all  the  bones  of  the  fingers  at 
the  wrist,  leaving  only  flesh  enough  to  pro- 
tect the  bones  remaining  and  the  thumb  in 
a  stiffened  and  useless  condition. 

(Febnuuy  16,  1915.) 

APPEAL  by  defendant  from  a  Judgment 
of  the  Circuit  Court  Idr  Multnomah 
County  in  plaintiff's  favor  in  an  action 
brought  to  recover  the  amount  alleged  to  be 
due  on  an  accident  insurance  policy. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Snow  A  McCamant  and  Mac- 
Cormac  8now,   for  appellant: 

The  loss  of  the  use  of  a  hand  mity  be  held 
to  be  the  loss  of  a  hand  within  the  meaning 
of  a  policy  which  provides  for  indemnity  in 
case  of  ''the  loss  of  a  hand." 

Sheanon  v.  Pacific  Mut.  L.  Ins.  Co.  77 
Wis.  618,  9  L.R.A.  685,  20  Am.  St.  Rep.  151, 

J  _  _  I  J    .  i._r_  iLij    _g     ■     _  ■■--*-      -■>-- —  -     _  -_  - —  __„ 

Note, '^ AccidetU  insurance:  extent  of 
Iqss  or  mutilation  contemplated  hu 
provision  as  to  loss  or  removal  of 
hodily  member  or  part  thereof. 

As  to  what  constitutes  total  disability 
within  meaning  of  accident  or  health  policy, 
see  notes  to  Turner  v.  Fidelity  &  C.  Co. 
38  L.R.A.  529;  Keith  v.  Chicago,  B.  &  Q.  R. 
Co.  23  LJ(.A.(N.S.)  352;  Industrial  Mut. 
Indemnity  Co.  v.  Hawkins,  29  L.R.A.<N.fi.) 
635;  and  Brotherhood  of  Locomotive  Fire- 
men &  Enginemen  v.  Aday,  34  L.R.A.(N.S.) 
126. 

As  to  liability  for  indemnity  against 
total  disability  which  results  from  an  injury 
for  which  an  independent  indemnity  is  pro- 
vided, see  note  to  Anderson  v.  ^tna  L. 
Ins.   Co.   28  L.R.A.(N.S.)    730. 

Under  provisions  against  loss  of  hands  or 

feet,  generally! 

It  has  been  a  common  contention  of  in- 
surers that  a  recovery  could  not  be  had 
under  accident  policies  insuring  generally 
against  the  "loss"  of  hands  or  feet,  where 
there  has  been  no  amputation  or  severance 
from  the  body  of  the  injured  member.  The 
courts,  however,  have  as  a  rule  refused  to 
give  such  meaning  to  these  provisions,  and 
have  held  that  under  them  a  recovery  may 
be  had   if   the   insured,   by   reason  of   his 
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46  N.  W.  799 ;  Fulle/  y.  Looomotiye  Engi- 
neers' Mut.  Life  k  Acci.  Ine.  Aseo.  122  Mieh. 
548,  48  I..R.A.  86,  80  Am.  St.  Hep.  598,  81 
N.  W.  326. 

Where  a  policy  provides  that  an  in- 
demnity will  be  paid  in  case  of  th^  removal 
or  severance  of  a  member  of  the  body,  the 
loss  of  the  use  of  a  member  is  not  such  a 
loss  as  will  entitle  the  assured  to  the  in- 
demnity. 

Fuller  V.  Locoinotire  Engineers'  Mut.  Life 
A  Acci.  Ins.  Asso.  supra;  Brotherhood  of  R. 
Trainmen  ▼.  Walsh,  89  Ohio  St.  15,  103 
N.  E.  769, 

Where  a  policy  provides  that  an  indemni- 
ty will  be  paid  in  case  of  the  loss  of  a 
member,  and  uses  other  words  which  inti- 
mate  that    the    loss    referred    to    must   be 


caused  by  the  actual  removal  of  that  mem- 
ber, then  a  mere  loss  of  the  use  of  the  mem- 
ber will  not  entitle  the  assured  to  the  in- 
demnity. 

Stoner  v.  Teomen  of  America,  160  111. 
App.  432;  Mady  y.  Switchmen's  Union,  116 
Minn.  147,  133  N.  W.  472;  Chevaliers  v. 
Shearer,  27  Ohio  C.  0.  509. 

Messrs.  Charles  A.  Hart  and  Charles 
B.  McOnlloch,  for  respondent: 

Terms  such  as  "removal  of  one  hand  at 
or  above  the  wrist"  and  ^'severance  of  one 
entire  hand"  are  to  be  construed  according 
to  the  ordinary  and  fair  meaning  of  the 
words  used,  and  not  in  an  accurately  an- 
atomical or  technical  sense. 

Fuller,  Acci.  &  Employer's  Liability  Ins. 
p.  352;  Garcelon  v.  Commercial  Travelers' 


injury,  has  been  deprived  of  the  use  of  the 
member.  This  was  the  construction  adopted 
in  the  following  cases:  Supreme  Ct.  of 
Honor  v.  Turner,  99  111.  App.  310;  Theorell 
V.  Supreme  Ct.  of  Honor,  Xl5  111.  App.  313; 
Sisson  V.  Supreme  Ct.  of  Honor,  104  Mo, 
App.  54,  78  S.  W.  297;  Gahagan  v.  Mor- 
risey,  6  Pa.  Dist.  R.  135 ;  Lord  v.  American 
Mut.  Acci.  Asso.  89  Wis.  19,  26  LJl.A.  741, 
46  Am.  St.  Rep.  816,  61  N.  W.  293;  Shea- 
non  V.  Pacific  Mut.  L.  Ins.  Co.  77  Wis.  618, 
9  L.R.A.  685,  20  Am.  St.  Rep.  151,  46  N.  W. 
799. 

Under  provisions  in  substance  providing 
for  indemnity  in  case  of  the  loss  of  hands 
or  feet,  there  was  held  to  be  a  loss  within 
the  meaning  of  the  provision  where  there 
was  an  entire  destruction  of  the  use  of 
both  of  a  person's  feet  by  paralysis  caused 
by  an  accidental  pistol  wound  in  the  back. 
Sheanon  v.  Pacific  Mut  L.  Ins,  Co.  77  Wis. 
618,  9  L.R.A.  685,  20  Am.  St.  Rep.  151,  46 
N.  W.  799. 

And  also  where  a  load  of  gun  shot  passed 
through  the  palm  of  the  insured's  hand, 
tearing  tlie  muscles  of  the  thumb  and 
injuring  the  abductor  muscles,  and  destroy- 
ing all  practical  use  of  the  hand  for  labor- 
ing purposes.  Supreme  Ct,  of  Honor  v. 
Turner,  99  111.  App.  310. 

And  in  Gahagan  v.  Morrisey,  6  Pa.  Dist. 
R.  135,  where  the  insured  had  lost  the  use 
of  a  hand,  although  he  was  employed  by  the 
company  for  which  he  was  working^  when 
insured  in  another  line  of  work,  it  was 
held  that  under  a  provision  that  any  mem- 
ber suffering  ''the  loss  of  a  hand  at  or 
above  the  wrist  joint"  should  be  considered, 
totally  disabled,,  the  entire  loss  of  the  use 
of  a  hand  might  fairly  be  regarded  as 
coming  wiUiin  the  terms  of  the  policy,  and 
that  it  did  not  necessarily  apply  only  to 
cases  of  an  amputation  of  the  hand. 

In  the  following  cases  under  provisions 
providing  for  indemnity  in. case  of  the  loss 
of  hands  or  feet,  the  question  whether  there 
had  been  a  loss  warranting  a  recovery  was 
held  for  the  jury: 

— ^where  there  was  evidence  that  a  hand 
was  crushed  so  that  it  was  of  no  practical 
use,  although  the  whole  hand  was  not  re- 
LJLA.1915D. 


moved,  Sisson  v.  Supreme  Ct.  of  Honor,  104 
Mo.  App.  54,  78  S.  W.  297 ; 

— where  there  was  evidence  that  the  in- 
sured while  working  at  his  trade  as  a  car- 
penter fell  and  received  injuries  resulting 
in  paralysis  of  his  lower  limbs  so  that  he 
was  unable  to  stand  without  support,  al- 
though he  was  able  to  move  about  with 
crutches,  Theorell  v.  Supreme  Ct.  of  Honor, 
115  111.  App.  313. 

Although  the  last  two  cases  are  not  en- 
tirely clear  upon  the  point,  the  question 
held  to  be  for  the  jury  was  evidently 
whether  such  facts  existed  as  would,  under 
the  construction  placed  upon  the  provisions 
of  the  policy  by  the  court,  justify  a  re- 
covery, and  not  whether  certain  facts  when 
found  would  authorize  a  recovery  under  the 
language  of  the  policy  as  construed  by  the 
jury. 

And  in  Lord  v.  American  Mut.  Acci.  Asso. 
89  Wis.  19,  26  L.R.A.  741,  46  Am.  St.  Rep. 
816,  61  N.  W.  293,  under  a  policy  providing 
for  a  certain  indemnity  in  case  of  injuries 
resulting  in  the  loss  of  one  or  both  hands 
causing  immediate  total  disability,  it  was 
held  a  question  of  fact  for  the  jury  whether 
an  injury  resulting  in  the  tearing  off  of 
three  fingers,  and  a  part  of  the  other,  and 
cutting  the  hand,  and  destroying  the  joint 
of  i^e  thumb,  was  the  loss  of  one  hand 
causing  immediate  and  total  disability. 

it  has  been  held  that  a  recovery  for  the 
loss  of  one  hand  cannot  be  had  under  a 
policy  providing  for  an  indemnity  for  the 
loss  of  one  entire  hand  and  one  entire  foot, 
or  of  two  entire  hands  or  two  entire  feet, 
since  such  policy  provides  for  an  indemnity 
in  case  of  loss  of  two,  and  not  of  one,  limb 
or  part  of  two  limbs.  Gentry  v.  Standard 
Life  A'  Acci.  Ins.  Co.  6  Ohio  S.  &  C.'P.  Dec. 
114. 

In  Stoner  v.  Yeomen  of  America,  160  111. 
App.  432,  it  was  held  that  the  insured  had 
not  suffered  the  "loss  of  a  hand  at  or  above 
the  wrist"  where  he  had  lost  his  third  and 
little  finger,  and  injured  the  knuckle  joint 
of  the  middle  finger,  but  had  at  least  half 
of  the  hand  left,  since  it  was  held  that  he 
had  not  lost  a  hand  at  or  above  the  wrist. 

In   Stevers   v.   People's   Mut.   Acci.    Ins. 
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&  Eastern  Acci  Asao.  184  Mass.  8,  100  Am. 
St.  Rep.  540,  67  N,  E.  868;  Sneck  v.  Travel- 
ers' Ins.  Co.  88  Hun,  94,  34  N.  Y.  Supp. 
545,  affirmed  in  156  N.  Y.  669,  50  N.  E. 
1122;  Sheanon  y.  Pacific  Mut.  L.  Ins.  Co. 
77  Wis.  618,  9  L.R.A.  686,  20  Am.  St.  Rep. 
151,  46  N.  W.  799;  Herman  y.  Merchants' 
Ins.  Co.  81  N.  Y.  184,  37  Am.  Rep.  488. 

If  the  language  of  the  policy  is  fairly  and 
reasonably  susceptible  of  two  constructions 
— one  favorable  to  the  assured  and  the  other 
to  the  defendant — the  one  is  to  be  adopted 
which  is  the  most  favorable  to  the  as- 
sured. 

Fenton  y.  Fidelity  &  C.  Co.  36  Or.  283, 
48   L.R.A.   770,  56  Pac.    1096;     Sneck    y. 


Travelers'  Ins.  Co.  88  Hun,  94,  34  K.  Y. 
Supp^  545;  American  Surety  Go.  v.  Pauly> 
170  U.  S.  133,  42  L.  ed.  977, 18  Sup.  Ct.  Rep. 
552;  Grand  Rapids  Electric  Light  &,  P.  Co. 
v..  Fidelity  &  C.  Co.  Ill  Mich.  148,  69  N. 
W.  249;  Darrow  v.  Family  Fund  Soc.  116 
K.  Y.  537,  6  L.R.A.  495,  15  Am.  St.  Rep. 
430,  22  N.  E.  1093. 

An  insurance  contract  is  to  be  interpreted 
according  to  its  true  character  and  purpose, 
and  in  the  sense  in  which  the  insured  had 
reason  to  suppose  it  was  understood. 

Hoffman  v.  ^tna  F.  Ins.  Co.  32  N.  Y.  413, 
88  Am.  Dec.  337;  Sneck  v.  Travelers'  Ins* 
Co.  88  Hun,  94,  34  N.  Y.  Supp.  545. 

In  a  policy  which  imdertakes  to  pay  for 


Asso.  150  Pa.  132,  16  L.R.A.  446,  24  Atl. 
662,  under  an  accident  policy  excluding 
liability  for  injuries  resulting  directly  or 
indirectly  from  disease,  and  insuring 
against  disablement  by  ''the  loss  of  one 
hand  or  foot,"  it  was  held  that  no  recovery 
could  be  had  where  the  insured's  foot  was 
not  injured,  but,  by  reason  of  an  injury  to 
his  back,  he  was  able  to  use  it  only  when 
he  wore  a  plaster  jacket,  which  prevented 
the  injury  to  his  back  affecting  the  use  of 
his  foot. 

In  Fidelity  &  C.  Co.  y.  Hart>  142  Ky.  26, 
133  S.  W.  996,  where  an  accident  policy 
provided  that  if  the  insured  should  contract 
any  disease  which  should  result,  independi 
ently  of  all  causes,  in  permanent  paralysis, 
whereby  the  insured  should  entirely  lose  the 
use  of  both  hands  or  both  feet  or  of  one 
hand  and  one  foot,  and  on  the  account  of 
either  of  the  conditions  be  permanently  un- 
able to  engage  in  any  work  or  occupation 
for  wages  or  profit,  a  specified  indemnity 
should  be  paid  upon  the  filing  of  satis- 
factory proof  of  the  continuance  for  fifty- 
two  consecutive  weeks  of  such  paralysis; 
and  it  was  further  provided  in  another 
clause  that  written  notice  as  early  as  might 
be  reasonably  possible  must  be  given  of 
disability  for  which  a  claim  was  to  be  made 
with  full  particulars,  and  that  affirmative 
preliminary  proofs  of  paralysis  must  be 
furnished  within  fourteen  months  from  the 
date  of  the  beginning  of  paralysis.  The 
insured  in  the  case  claimed  to  recover  be- 
cause of  the  entire  loss  of  the  use  of  his 
left  hand  and  foot  caused  by  a  stroke  of 
paralysis.  It  was  held  tha^  In  order  to 
recover  indemnity,  the  paralysis  must  have 
deprived  the  insured  of  the  capacity  to  labor 
so  as  to  earn  wages  for  fifty-two  consecutive 
weeks,  but  that  it  need  not  have  been  a 
total  paralysis  of  the  limbs  at  the  beginning, 
but  it  was  only  necessary  that  within  fifty- 
two  weeks  of  its  beginning  it  should  have 
resulted  in  such  total  paralysis,  and  that 
this  condition  should  have  been  permanent. 

Provisions  for  indemnity  in  case  of  loss  by 
means  of  physical  separation,  severance, 
'     or  amputation. 

In  view  of  the  court's  refusal  to  construe 

Erovisions  such  as  those  considered  in  the 
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preceding  subdivision  as  precluding  a  recov- 
ery unless  there  had  been  a  severance  or 
amputation  of  the  hand  or  foot,  the  insurers 
have  in  some  policies  inserted  express  pro- 
visions whereby  they  have  sought  to  limit 
their  liability  to  injuries  resulting  in  a 
physical  separation,  severance,  or  amputa- 
tion of  hands  or  feet.  In  their  endeavor  to 
thus  limit  their  liability  they  have  been 
reasonably  successful. 

Tlius,  under  a  policy  providing  that  any 
member  of  a  benefit  association  who  should 
suffer  the  amputation  or  severance  of  an 
entire  hand  at  or  above  the  wrist  joint 
should  be  considered  totally  and  permanent- 
ly disabled,  but  not  otherwise,  it  has  been 
held  that  no  recovery  can  be  had  where  a 
member  receives  an  injury  which  necessi- 
tates the  amputation  of  his  thumb,  and 
crushed  and  injured  the  hand  from  ^bove 
the  wrist  joint  so  that  he  was  permanently 
unable  to  use  it  to  perform  any  manual 
service  whatever.  Brotherhood  of  R.  Train- 
men v.  Walsh,  89  Ohio  St.  15,  103  N.  E. 
759. 

Under  a  policy  providing  for  indemnity 
for  total  disability  by  "suffering,  by  means 
of  a  physical  separation,  the  loss  of  four 
fingers  of  one  hand  at  or  above  the  third 
joint     .  .     providing  the  above  ampu- 

tations occur"  it  has  been  held  that  there 
could  be  no  recovery  where  an  insured  re- 
ceives an  injury  resulting  in  the  amputation 
of  the  second,  third,  and  fourth  fingers 
above  the  third  joint,  and  injuring  the  bone 
in  the  palm  of  the  hand  connecting  with 
the  first  finger,  and  causing  that  finger  to 
be  deflected  somewhat  from  its  normal  line, 
and  a  loss  of  about  one  half  the  power  and 
efficiency  of  the  finger,  since  such  injury 
does  not  come  within  the  language  of  the 
provision,  as  the  insured's  first  finger  and 
thumb  remained  attached  to  the  hand, 
Mady  v.  Switchmen's  Union,  116  Minn.  147> 
133  N.  W.  472. 

And  it  has  been  held  that  the  amputation 
of  a  person's  foot  so  as  to  leave  all  of  the 
heel  and  substantially  all  of  the  hollow  of 
the  foot,  and  possibly  a  part  of  the  ball  of 
the  foot,  does  not  give  any  right  to  the  full 
amount  of  insurance  on  the  ground  that  all 
the  use  of  the  foot  is  lost,  under  a  by-law 
of   a  mutual  benefit  association  providing 
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I068  of  ft  member  by  removal,  the  effect,  as 
'W€^  as  the  extent,  of  the  eeverance,  is  to  be 
considered.  The  specification  of  removal 
must  be  understood  to  refer  to  the  manner, 
rather  than  to  the  exact  physical  extent,  of 
the  injury. 

Sneck  v.  Travelers'  Ins.  Co.  supra;  Ful- 
ler, Acci.  &  Employer's  liability  Ins.  p.  352. 

McBride,  J.,  delivered  the  opinion  of 
the  court: 

This  is  an  action  to  recover  upon  an  acci- 
dent insurance  policy.  That  portion  thereof 
which  is  material  to  this  case  stipulates  that 
the  plaintiff  shall  be  entitled  to  recover 
$1,000  if  he  should  suffer  accidental  injuries 


resulting  in  the  "loss  of  a  hand  by  removal 
at  or  above  the  wrist."  The  plaintiff  was 
accidentally  shot  in  the  hand,  necessitating 
the  removal  of  all  the  bones  of  the  hand 
at  the  wrist  except  the  metacarpal  bone  of 
the  thumb.  From  the  medical  testimony, 
which  is  meager,  and  photographs  taken 
about  the  time  of  the  trial,  it  appears  that 
the  amputation  began  at  the  inner  side  of 
the  left  wrist,  removing  probably  a  small 
portion  of  the  unciform  bone,  and  including 
in  the  operation  all  the  metacarpal  bones  ot 
the  four  fingers  at  their  articulation  with 
the  unciform,  os  magnum,  and  trapezoid,  re- 
spectively. The  OS  magnum,  trapezoid,  and 
trapezium  are  clearly  left  intact,  and  the 


for  full  paymmt  in  case  of  the  "amputation 
of  a  limb  (whole  hand  or  foot),"  as  the 
word  'Vhole"  applies  to  the  foot  as  well  as 
to  the  hand,  and  the  injury  insured  against 
is  not  the  loss  of  the  use  of  a  hand  or  foot, 
but  the  amputation  of  a  limb  that  should 
include  a  whole  hand  or  whole  foot.  Fuller 
T.  Locomotive  Engineers'  Mut.  Life  &  Acei. 
Ins.  Asso.  122  Mich.  548,  48  L.R.A.  86,  80 
Am.  St.  Rep.  598,  81  N.  W.  326. 

80,  in  Chevaliers  v.  Shearer,  27  Ohio  C. 
0.  509,  under  a  provision  of  the  constitution 
providing  for  indemnity  if  the  insured 
should  "by  accident  lose  one  hand  by  ampu- 
tation at  or  above  the  wrist,"  it  was  held 
that  no  recovery  could  be  had  where  the 
insured's  arm  had  been  permanently  dis- 
abled, and  the  full  use  and  service  of  it 
practically  destroyed,  but  neither  the  arm 
nor  hand  had  been  amputated. 

In  Sneck  v.  Travellers'  Ins.  Co.  81  Hon, 
331,  30  N.  Y.  Supp;  881,  under  a  policy  pro- 
viding indemnity  for  injuries  "if  loss  by 
severance  of  one  entire  hand"  should  result, 
where  the  plaintiff's  hand  was  cut  off  three 
fourths  of  an  inch  back  of  the  knuckle  joint 
and  just  back  of  the  second  bone  of  the 
thumb,  it  was  held  that  to  bring  the  case 
within  the  provisions  the  loss  must  be  of 
the  entire  hand;  the  court  remarking  that 
this  meant  substantially  the  entire  hand 
both  in  respect  to  its  structure  and  use, 
and  stated  that  in  that  case  there  was  upon 
the  undisputed  evidence  not  such  a  loss  in 
either  respect. 

But  on  a  subsequent  appeal  of  this  case 
88  Hun,  94,  34  N.  Y.  Supp.  546,  affirmed  in 
166  N.  Y.  669,  50  N.  E.  1122,  after  the 
plaintiff  had  testified  substantially  that  he 
had  no  use  of  the  injured  member  as  a  hand, 
and  never  had  since  the  accident,  although 
he  admitted  that  upon  the  former  trial  he 
had  probably  testified  that  he  could  use  it 
to  place  under  and  against  objects  for  the 
purpose  of  lifting  and  pushing,  it  was  held 
that  the  term  "entire  hand"  was  to  be  taken 
in  its  general  acceptation  and  ordinary 
meaning,  the  court  saying  that  it  would 
seem  to  be  an  extreme^  narrow  and  tech- 
nical construction  to  say  that  only  a  physi- 
cal removal  of  every  particle  of  that  por- 
tion of  the  human  anatomy  known  as  the 
hand  would  entitle  the  insured  to  recover 
LJIJ^.1915D. 


under  the  provision  of  the  policy;  and  it 
was  held  erroneous  for  the  court  to  hold 
as  a  matter  of  law  that  the  insured  had 
not  suffered  a  loss  by  severance  of  one  entire 
hand. 

See  also  the  decision  in  Moobe  y.  Mtnm 
L.  Ins.  Co.,  construing  a  provision  for  in- 
demnity for  injuries  resulting  in  "the  loss 
of  a  hand  by  removal  at  or  above  the  wrist." 

Provision  for  loss  of  arm. 

It  has  been  held  that  the  amputation  of 
an  arm  a  little  below  the  elbow  is  the  "loss 
of  an  arm"  within  the  meaning  of  a  policy 
which  does  not  mention  whether  the  loss  in- 
sured against  is  a  loss  by  amputation  below 
or  above  the  elbow  joint.  Garoelon  v.  Com- 
mercial Travelers'  Eastern  Acci.  Asso.  184 
Mass.  8,  100  Am.  St  Rep.  540,  67  N.  £.  868. 

Provisions  as  to  breaking  of  leg. 

It  has  been  held  that  the  construction  of 
a  provision  for  an  indemnity  if  the  insured 
should  "accidentally  break  his  leg  or  arm" 
is  for  the  court.  Eogers  v.  Modern  Brother- 
hood, 131  Mo.  App.  353,  111  S.  W.  518. 

It  was  further  held  in  that  case  that  the 
definition  of  the  word  "leg"  as  used  in  the 
policy  should  not  be  influenced  by  the  mean- 
ing placed  on  it  by  specialists,  since  tibe 
word  has  a  well-defined  common  meaning, 
and  it  was  accordingly  held  that  evidence 
to  define  the  word  should  not  be  admitted, 
but  that  the  court  should  ascertain  its 
meaning  from  the  language  of  the  contract. 

It  was  also  held  that  the  policy  which 
provided  for  indemnity  if  the  insured  should 
"break  his  leg  or  arm"  covered  fractures 
of  bones  of  the  limbs,  whether  such  bones 
were  in  the  hands  or  feet  or  were  in  the 
upper  or  central  divisions  of  the  limbs, 
and  it  was  accordingly  held  that  a  fracture 
of  the  heel  bone  was  covered  by  the  policy. 

In  Peterson  v.  Modern  Brotherhood,  125 
Iowa,  562,  67  L.R.A.  631,  101  N.  W.  289, 
a  Pott's  fracture,  consisting  of  the  breaking 
of  one  bone  of  the  lower  leg  between  the 
knee  and  ankle  joint,  and  a  severance  of  the 
noalleolus  process  ef  the  other  <me  so  as  to 
effect  a  complete  solution  of  the  continuity 
of  both  bones,  was  held  not  to  be  covered 
by  a  policy  providing  for  indemnity  in  case 
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bones  of  the  thumb,  while  possibly  injured 
by  the  shot,  retain  their  continuity.  The 
thumb  itself  was  not  removed,  although  the 
ball  of  that  member  was  partially  destroyed 
and  the  ligaments  so  injured  that  it  is  stiff 
and  entirely  useless.  The  medical  witness 
stated  that  in  his  opinion  it  would  have 
been  better  to  have  removed  what  remained 
of  the  thumb,  so  that  plaintiff  could  have 
had  an  artificial  hand.  There  was  enough 
of  the  flesh  of  the  hand  to  cover  the  bones 
of  the  wrist  forming  what  the  medical  wit- 
ness termed  "a  bimch  of  hardened  callous*' 
at  the  end  of  the  wrist,  probably  no  more 
than  good  surgery  would  require  for  the 
protection  of  the  bones  of  the  wrist.  The 
cause  was  tried  without  the  intervention  of 
a  jury,  and  the  court  found  that  the  plain- 
tiff had  suffered  the. loss  of  his  hand  at  the 
wrist,  and  rendered  judgment  in  his  favor, 
from  which  defendant  appeals. 


Defendant's  contention  is  that  the  loss 
of  a  hand  by  removal  at  or  above  the  wrist 
means  that  the  entire  hand  must  be  physi- 
cally separated  from  the  body  at  or  above 
the  wrist;  and  the  logical  sequence  of  this 
argument  is  that  if  any  fragment,  useful  ot 
useless,  is  not  so  removed,  the  plaintiff  has 
not  brought  himself  within  the  terms  of  his 
policy,  and  cannot  recover.  The  question  is 
one  of  extreme  nicety,  and  there  is  a  <learth 
of  decisions  covering  the  exact  point  here 
involved ;  there  being  no  case  cited  by  coun- 
sel or  discovered  by  us  involving  the  con- 
struction of  a  policy  exactly  identical  in  its 
terms  with  the  one  upon  which  this  action 
is  predicated.  Thus  in  Sheanon  v.  Pacifle 
Mut.  L.  Ins.  Co.  77  Wis.  618,  9  L.R.A.  885, 
20  Am.  St.  Rep.  151,  46  N.  W.  799,  where  a 
policy  was  issued  against  the  loss  of  a  hand 
or  foot,  it  was  held  that  the  insured,  who 
was  shot  in  the  back,  the  injury  completely 


of  the  breaking  of  the  shafts  of  both  bones 
between  the  knee  and  ankle  joints,  since  the 
shaft  of  the  bone  was  held  to  be  distinct 
from  the  malleolus  process,  so  that  such 
a  break  did  not  come  within  the  definition 
of  the  breaking  of  a  leg  contained  in  the 
policy. 

Provisions  as  to  loss  of  eyesight. 

It  has  been  held  that  the  words,  "total 
and  permanent  loss  of.  the  sight  of  both 
eyes,"  means  the  loss  of  eyesight,  when  used 
in  a  policy  insuring  a  person  who  has  but 
one  eye,  where  this  fact  is  known  to  the 
insurer,  and  that  a  recovery  for  the  speci- 
fied indemnity  may  be  had  where  the  in- 
sured loses  the  sight  of  his  feye.  Humphreys 
V.  National  Ben.  Asso.  139  Pa.  264,  11 
L.R.A.  664,   20  Atl.   1047. 

And  under  a  policy  defining  permanent 
total  disability  to  be  "a  complete  and  irrev- 
ocable loss  of  sight  in  both  eyes,"  and 
permanent  partial  disability  to  be  "a  com- 
plete and  irrevocable  loss  of  sight  in  one 
eye,"  where  the  insured  had  only  one  eye 
at  the  time  the  policy  was  issued,  which 
was  known  to  the  insurer's  agent,  and  he 
afterwards  lost  the  sight  of  the  other  eye, 
this  was  held  to  be  a  "complete  and  irrev- 
ocable loss  of  sight  to  both  eyes."  Bawden 
V.  London,  E.  &  G.  Assur.  Co.  [1892]  2 
Q.  B.  534,  61  L.  J.  Q.  B.  N.  S.  792,  57  J.  P. 
116. 

In  Maynard  v.  Locomotive  Engineers' 
Mut.  Life  &  Acci.  Asso.  16  Utah,  145,  67 
Am.  St.  Rep.  602,  51  Pac.  269,  under  a 
by-law  of  a  mutual  benefit  association  pro- 
viding for  a  certain  indemnity  in  case  of 
injury  causing  a  "total  and  permanent  loss 
of  eyesight,"  which  was  in  force  when  a 
member  of  the  association,  who  was  a  loco- 
motive engineer,  received  an  injury  which 
immediately  affected  his  eyesight,  and  about 
a  year  later  resulted  in  the  permanent  loss 
of  the  sight  of  one  eye,  which  disabled  him 
from  pursuing  his  usual  occupation,  it  was 
held  that  a  recovery  might  be  had,  since 
L.R.A.1915D. 


the  by-law  did  not  provide  that  the  benefit 
should  not  be  received  unless  the  injuries 
were  such  as  to  caujse  the  loss  of  the  sight 
of  both  eyes,  and  since  the  object  of  the 
association  was  the  mutual  protection  and 
relief  of  its  members,  and  an  amendment  of 
the  by-law  passed  after  the  injury,  but  be- 
fore the  loss  of  sight  of  the  eye  became  per- 
manent, allowing  recovery  in  case  of  "total 
and  permanent  loss  of  one  or  both  eyes," 
was  held  to  malce  the  true  meaning  of  the 
provisions  more  a^pparent. 

In  Phillipy  v.  Homesteaders,  140  Iowa, 
662,  118  N.  W.  880,  it  was  held  that  the 
loss  of  one  eye  did  not  entitle  the  insured 
to  any  recovery  under  a  policy  providing 
for  the  payment  of  an  indemnity  for  "the 
loss  of  the  sight  of  both  eyes,"  since  the 
provision  necessarily  excluded  as  a  ground 
for  benefit  the  loss  of  one  eye. 

In  this  case  there  was  held  to  be  no  am- 
biguity in  the  provision  allowing  a  benefit 
in  case  of  "the  loss  of  the  sight  of  botli 
eyes,"  and  evidence  that  it  was  the  intention 
and  understanding  of  the  insured  that  he 
was  to  have  a  right  to  recover  in  case  of 
the  loss  of  the  sight  of  one  eye  was  held 
inadmissible  to  change  the  terms  of  the  con- 
tract.    Ibid. 

It  has  been  held  that  under  a  policy 
providing  for  a  specified  indemnity  if  an 
accident  should  result  in  the  loss  "of  the 
entire  sieht  of  one  eye,"  a  recovery  may 
be  had  where  there  is  a  practical  loss  of  the 
entire  sight  of  the  eye,  it  being  held  not 
necessary  that  the  whole  sight  should  be 
destroyed  in  order  to  warrant  a  recovery. 
International  Travelers'  Asso.  v.  Rogers, 
—  Tex.  Civ.  App.  — ,  163  S.  \V.  421. 

In  this  case  where  there  was  testimony 
that,  although  the  insured  could  see  to  some 
extent  out  of  his  injured  eye,  he  could  not 
use  it  for  reading  or  rely  on  it  to  get  about 
with,  the  evidence  was  held  sufficient  to 
show  a  loss  of  the  oitire  sight  of  the  eye 
within  the  provision  of  the  policy.    Ibid. 

J.  T.  W 
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paralysing  Hu^  lower  limbA  so  that  both  his 
feet  were  rendered  useless,  could  recover  al- 
though there  was  no  physical  severance  of 
either  foot;  the  court  holding  tliat  the 
phrases  covering  the  loss  of  a  foot  should  be 
construed  to  include  the  loss  of  the  use  of 
it.  There  are  a  number  of  decisions  to  the 
same  effect,  but  in  none  of  these  do  the 
words,  "by  removal,"  which  are  used  in  the 
policy  here  considered,  appear. 

We  will  now  consider  the  cases  cited  by 
eounsel  for  defeadant^  where  the  words,  "by 
removal,"   or   their   equivalent,   '-by   sever- 
ance," are  contained  in  the  policy^    The  first 
of  these  is  £*uller  v.  Locomotive  Engineers' 
Mut.  Life  ft.  Acei.  Insu  Asso.  122  Mich.  548, 
48  L.BJL  80,  80  Am.  St  Rep.  588,  81  N.  W. 
326,  where  the  policy  was  issued  against 
"injuries  which  aione  shall  cause  the  ampu- 
tation of  a  limb   (whole  hand  or  foot)." 
The  plaintiff  in  that  case  suffered  an  in- 
jury which  resulted  in  an  amputation  of 
about  one  third  of  the  foot,  leaving  all  of 
the  heel,  substantiaUy  all  of   the  hollow 
of  the  foot,  and  possibly* part  of  the  ball 
of  the  foot;  the  policy  having  been  condi- 
tioned upon  the  amputation  of  "the  whole 
of  the  foot."    The  court  held  that  he  could 
not  recover  even  though  he  claimed  in  his 
testimony  that  the  remaining  portion  of  the 
loot  was  useless.    The  opinion  contains  an 
interesting    r^atmU,   of    ths    eases    bearing 
upon  this  subject,  and  distinguishes  between 
the  case  then  in  hand  and  Sneck  v.  Travel- 
ers' Ins.  Co.  88  Hun,  94,  34  N.  Y.  Supp. 
545,  hereafter  to  be  noticed.     Another  of 
the  cases  is  Chevaliers  v.  Shearer,  27  Ohio 
C.  C.  500,  in  which  the  plaintiff  was  in- 
sured against  Ices  of  the  hand  by  ampu- 
tation.   He  received  an  injury  whereby  he 
lost  the  complete  use  of  his  hand;  but  no 
part  of  it  was  amputated,  and  it  was  held 
that  the  injury  was  not  within  the  terms 
of  the  poliey.      In.  Mady    v.    Switchmen's 
Union,  116  Minn.  147,  133  N.  W.  472,  the 
plaintiff  was  insured    against    injury    oc- 
casioned   by    physical  separation    of    four 
fingers  at  or  above  the  third  joint.     The 
proof  showed  that  he  had  lost  three  fingers 
by  amputation  at  the  third  joint,  and  that 
the  fourth  finger  was  injured  so  as  to  im- 
pair its  usefulness  50  per  cent.    It  was  held 
that  this  injury  was  not  within  the  terms  of 
the  policy.    In  Stoner  v.  Yeoman  of  Amer- 
ica, 160  111.  App.  432,  plaintiff  was  insured 
against  injury  by  loss  of  a  hand  at  or  above 
the  wrist.    The  evidence  showed  that  he  had 
at  least  half  of  the  hand  left.     The  court 
held   he   could  not    recover,    saying:     "He 
[plaintiff]  testified  he  could  use  the  hand 
to  drive  nails,   but  that  he  did   not  have 
much  strength  in  it;   that  he  had  worked 
at  the  carpenter's  trade  earning  $2  a  day 
since  the  injury.    It  is  clear  that  plaintiff's 
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hand  was  badly  ix^ured,  but  he  has  the  use 
of  more  tlian  half  the  hand,  so  that  he  has 
not  lost  a  hand  at  or  above  the  wrist." 

How  different  from  the  case  at  bar,  where 
substantially  nothing-  remains  of  plaintiff's 
hand  but  a  worse  than  useless  fragment  I 

Another  case  iis  Brotherhood  of  R.  Train- 
men V.  Walsh,  89  Ohio  St.  18,  103  N.  £. 
769,  where  plaintiff  in  the  court  below  was 
insured  against  suffering  the  "amputation 
of  tbe  entire  hand  at  or  above  the  wrist." 
One  finger  was  amputated,  leaving  the  rest 
of  the  hand,  as  he  claimed,  useless.  It  wub 
held  that  he  could  not  recover.  In  this  case, 
like  the  ^ase  of  Juller  v.  Locomotive  Engi- 
neers' Mut.  Life  &  Acci^  Ins.  Asso.  supra, 
the  court  distinguishes  the  case  in  hand 
from  Sneck  v.  Travelers'  Ins.  Co.  supra, 
much  relied  upon  by  respondent  here,  say- 
ing: "The  circuit  court,  in  its  opinion,  re-, 
fers  to  the  case  of  Sneck  v..  Travelers'  Ins. 
Co.  supra,  and  holds  that  the  law  announcecl 
there  is  applicable.  In  that  case,  the  poli<^ 
of  insurance  provided  against  loss,  by  sever* 
anoe,  of  one  entire  hand.  The  insured  lost 
only  a  portion  of  his  hand ;  but  it  appeared 
that  the  part  remaining  was  useless,  and  it 
was  held  that  plaintiff  had  lost  his  .'entire 
handt'  within  the  meaning  of  the  policy  pro- 
viding for  such  loss.  In  the  regulation  un- 
der consideration  her^  the  word  'loss'  is 
eliminated,  and  the  association  limited  its 
liability  to  cases  where  an  entire  hand  is 
actually  amputated  or  severed.  If,  under 
the  r^ulation  in  question,  defendant  in 
error  is  entitled  to  reeover  for  the  loss  of 
the  use  of  his  entire  hand,  which  has  been 
severed  in  part  only,  then  the  words,  'at  or 
above  the  wrist  joint»'  would  serve  no  pur- 
pose." 

The  foregoing  are  the  leading  cases  cited 
to  support  defendant's  contention.  They 
may  be  divided  into  three  classes:  (a) 
Where  no  part  of  the  hand  or  foot  has  been 
severed,  but  where  it  has  become  uaeless  by 
reason  of  an  injury  to  some  other  part  of 
the  body,  as  in  the  case'  of  the  man  who 
was  paralyzed  by  being  shot  in  the  back; 
(b)  where  some  portion  of  the  injured  mem- 
ber has  been  severed,  but  some  useful  por- 
tion still  remains,  as  in  the  case  of  Mady  v. 
Switchmen's  Union,  supra,  or  the  case  of 
Stoner  v.  Yeomen  of  America,  supra,  where 
there  was  a  partial  amputation,  but  enough 
of  the  injured  member  left  to  enable  the 
injured  person  to  use  it  imperfectly  in  his 
ordinary  business;  or  (c)  where  there  was 
an  injury  requiring  the  amputation  of  a 
comparatively  small  part  of  the  injured 
member,  the  larger  portion  remaining  but 
practically  useless.  In  our  opinion  the  case 
at  bar  does  not  come  within  any  of  these 
classifications,    either    in    letter    or    spirit, 
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and  the  plaintiff  must  be  held  to  be  Within  i  and  the  consequent  removal  at  the  wrist  of 


the  true  meaning  and  spirit  of  the  policy. 

It  is  a  thoroughly  settled  rule  in  the  con- 
struction of  a  policy  of  insurance  which  is 
reasonably  susceptible  of  two  interpreta- 
tions, that  that  meaning  will  be  given  to  it 
which  is  more  favorable  to  the  insured. 
Hoffman  v.  JBtna  Ins.  Co.  32  N.  Y.  413,  88 
'Am.  Dec.  337;  Darrow  v.  Family  Fund  Soc. 
116  N.  Y.  537,  6  L.R.A.  496,  15  Am.  St.  Rep. 
430,  22  N.  £.  1093 ;  American  Surety  Co.  v. 
Pauly,  170  U.  S.  133,  42  L.  ed.  977,  18  Sup. 
Ct.  Rep.  552;  Sneck  v.  Travelers'  Ins.  Co. 
supra.  This  is  but  giving  effect  to  the 
maxim  of  Lord  Bacon  quoted  in  the  case 
of  Hoffman  v.  Mtn^.  Ins.  Co.  supra,  namely : 
"All  words,  .  .  .  whether  they  be  in 
deeds  or  statutes  or  otherwise,  if  they  be 
'general,  and  not  express  and  precise,  shall 
be  restrained  unto  the  fitness  of  the  matter 
and  the  person." 

'  And  it  is  also  observed  in  the  same  opin- 
ion: ''It  is  a  rule  of  law,  as  well  as  of 
ethics,  that  where  the  language  of  a  prom- 
isor may  be  understood  in  more  senses  than 
one,  it  is  to  be  interpreted  in  the  sense  in 
which  he  had  reason  to  suppose  it  was  un- 
derstood by  the  promisee.  .  .  •  It  is 
also  a  familiar  rule  of  law  that,  if  it  be 
left  in  doubt,  in  view  of  the  general  tenor 
of  the  instrument  and  the  relations  of  the 
contracting  parties,  whether  given  words 
were  used  in  an  enlarged  or  a  restricted 
sense,  other  things  being  equal,  that  con- 
struction should  be  adopted  which  is  most 
beneficial  to  the  promisee." 

Now,  in  view  of  these  salutary  maxims  of 
the  jurists,  let  us  consider  the  relations  of 
the  parties  and  the  object  which  plaintiff 
had  in  view  when  he  took  out  this  policy. 
He  had  a  good  hand  against  losing  the  use 
of  which  he  desired  to  insure.  If  he  had 
been  told  the  intent  and  meaning  of  the 
policy  was  such  that  if  in  case  of  a  neces- 
sary amputation  the  surgeon  should  leave 
some  useless  shred  of  his  hand  to  be  a  source 
of  annoyance  and  inconvenience,  and  there- 
by his  policy  would  be  practically  worthless, 
does  any  sane  person  believe  for  a  moment 
he  would  have  taken  out  the  policy?  The 
substance  of  what  he  sought  was  insurance 
against  the  possible  loss  of  his  hand  as  a 
useful  member  of  his  body.  Substantially 
he  has  lost  his  hand  by  removal  at  the  wrist. 
In  view  of  all  the  decisions,  it  is  apparent 
that  the  words,  "by  removal  at  or  above 
the  wrist,"  were  introduced  as  a  safeguard 
against  possible  fraud,  and  to  prevent  a  re- 
covery in  cases  where  there  had  been  no  sub- 
stantial removal  of  the  injured  member; 
but  here  the  hand,  as  a  hand,  is  gone.  Prac- 
tically the  plaintiff  has  no  hand.  What  oc- 
casioned this  practical  loss  of  his  hand? 
The  answer  must  be  the  gunshot  wound, 
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all  that  made  the  member  useful.  An  in- 
surer should  not  be  allowed,  by  the  use  of 
obscure  phrases  and  exceptions,  to  defeat  the 
very  purpose  for  which  the  policy  was  pro- 
cured. This  rule  finds  support  in  Sneck  v. 
Travelers'  Ins.  Co.  supra,  which  is  in  many 
respects  similar  to  the  case  at  bar.  The 
plaintiff  was  insured  against  ''loss  by  sever- 
ance of  one  entire  hand."  It  appeared  from 
the  testimcmy  that  13  of  the  27  bones  of  the 
hand  were  gone;  that  nearly  one  half  of 
the  hand  anatomically  speaking  remained, 
but  was  useless.  The  court  held  that  he  was 
entitled  to  recover,  and  used  this  language  : 
"To  require  the  insured  to  submit  to  a 
strictly  literal  interpretation  of  the  contract 
prepared  for  him  by  the  insurer,  without  re- 
gard to  the  purpose  of  the  contract  or  the 
understanding  thereof  by  the  parties,  would 
be  to  hold  that  only  in  case  of  the  severance 
of  the  entire  hand  in  a  most  accurately 
anatomical  or  technical  sense  could  the  in- 
sured recover  under  the  clause  of  the  policy. 
We  do  not  believe  that  such  a  conclusion  is 
required  in  the  present  case.  The  term  'en- 
tire hand'  is  to  be  taken  in  its  general 
acceptation  and  ordinary  meaning.  In  con- 
struing this  contract  the  law  does  not  re- 
quire an  injury  which  comes  within  a  strict- 
ly accurate  and  technical  definiti(m  of  the 
Words  employed,  but  one  whkh  reasonably, 
fairly,  and  practically  comes  within  the 
meaning  of  the  terms  employed  in  their  gen- 
eral and  usual  meaning  and  acceptation.  In 
a  contract  of  insurance  providing  for  in- 
demnity for  the  loss  of  a  limb,  the  compensa- 
tion to  be  paid  is  not  merely  for  the  physi- 
cal pain  of  its  amputation,  but  principally 
for  the  deprivation  of  its  use  as  a  membcnr 
of  the  body.  It  would  seem  to  be  an  ex- 
tremely narrow  and  technical  construction 
of  this  contract  to  say  that  only  a  physical 
removal  of  every  particle  of  that  portion  of 
the  human  anatomy  known  as  the  hand 
would  entitle  the  insured  to  recover  under 
the  clause  of  the  policy  now  under  considera- 
tion. Is  it  not  more  reasonable  and  logical 
to  conclude  that,  in  the  use  of  the  language 
above  referred  to,  the  'entire  hand'  as  a 
part  of  the  human  structure  is  considered 
in  connection  with  the  use  to  which  it  is 
adapted,  and  the  injury  which  the  loss  of 
such  use  would  entail?  Is  it  not  also  fair 
to  assume  that  this  was  regarded  by  the 
parties  as  the  sense  in  which  the  contract 
was  to  be  understood,  and  was  one  of  the 
considerations  which  influenced  the  insured 
to  enter  into  the  contract?" 

This  case  was  afterwards  affirmed  by  the 
court  of  appeals  in  a  memorandum  opinion, 
which  does  not  further  discuss  the  legal 
points  involved.  A  further  ease  having 
some  features  in  common  with  the  case  at 
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Imr  is  GarceloB  r.  Commerical  T^arelers' 
Eastern  Aeei.  Asso.  184  Mass.  8,  100  Am. 
St.  Rep.  540,  67  N.  £.  868.  Plaintiff  was 
insured  against  the  loss  of  an  arm,  and 
suffered  an  accident  necessitating  the  ampu- 
tation of  his  arm  below  the  elbow.  There, 
as  here,  the  defendant  contended  that  the 
loss  of  a  portion  of  an  arm  was  not  the  ''loss 
of  an  arm"  within  the  meaning  of  the  pol- 
icy; but  the  court  overruled  its  contention. 
In  Fuller  ▼.  Locomotire  Engineers'  Mut. 
Life  k  Aeci.  Ins.  Asso.  122  Mich.  563,  48 
L.R.A.  86,  80  Am.  St.  Rep.  698,  81  K.  W. 
^26,  the  court,  after  citing  authorities,  re- 
marks: 'These  cases  establish  the  proposi- 
tion that  where  an  insurance  policy  insures 
against  the  loss  of  a  member,  or  the  loss  of 
an  entire  member,  the  word  loss'  should  be 
construed  to  mean  the  destruction  of  the 
usefulness  of  the  member,  or  the  entire  mem- 
ber, for  the  purposes  to  which,  in  its  normal 
eondition,  it  was  susceptible  of  iqpplication. 
In  all  ci  these  policies  the  word  'loss'  is 
used,  and  it  is  the  loss  of  the  member  that 
is  in  terms  insured  against.  As  indicated 
in  the  last  authority  cited,  the  attempts  of 
the  insurance  companies  to  avoid  this  con- 
struction by  so  changing  the  policy  that  it 
reads,  'loss  by  severanOe  of  feet  or  hands,' 
^have  failed;  the  courts  holding,  as  before, 
that  it  is  the  loss  of  the  use  of  the  member 
which  was  the  object  of  the  contract." 

1  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  301, 
suras  up  the  authorities  as  follows:  "It  has 
been  contended  on  behalf  of  the  insurance 
companies  that  the  provisions  in  regard  to 
the  'loss'  of  the  hands  and  feet  must  be  un- 
derstood to  imply  an  actual  amputation  or 
physical  severance  of  those  members  from 
the  body.  But  this  view  has  not  met  with 
favor  from  the  courts;  it  being  held  that,  to 
entitle  the  insured  to  recover,  physical  sev- 
erance is  unnecessary,  but  it  is  sufficient  if 
he  has  been  deprived  entirely  of  the  use  of 
the  feet  and  hands  as  members  of  the  body. 
And  there  can  scarcely  be  any  doubt  as  to 
the  soundness  of  this  view,  for  if  the  feet 
and  hands  cannot  be  used  for  the  purpose 
of  moving  about  or  walking,  or  for  holding 
and  handling  things,  they  are  in  fact  lost 
as  much  as  though  actually  severed  from 
the  body.  Many  of  the  companies  have 
altered  their  policies  so  as  to  read,  'the  loss 
of  feet  or  hands  by  severance'  thei-eof;  but 
this  provision  has  been  held  to  be  intended 
to  refer  to  the  manner  rather  than  to  the 
exact  physical  extent  of  the  injury." 

We  do  not  cite  these  excerpts  as  being 
precisely  in  point  in  the  present  case,  but 
rather  to  indicate  the  tendency  of  the  courts 
to  adhere  to  the  spirit  rather  than  the  strict 
letter  of  these  contracts;  and,  construing 
this  policy  in  accordance  with  its  spirit  and 
substance,  we  hold  that  the  plaintiff  has 
LJLA.1915D. 


suffered  the  loss  of  his  hand  by  removal  at 
the  Wrist,  and  therefore  alBrm  the  judgment. 

Moore,  Oh.  J.,  and  Benson  and  Bur- 
nett, JJ.,  concur. 
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JOSEPHINE  SHADE,  Respt., 

V. 

JOHN  HAYES  et  al.,  Apptik 

(—  S.  D.  — ,  151  N.  W,  42.) 

Mortgage  —  oonslderation  —  payment' 
to  wrong  agent. 

1.  Under  an  application  to  a  banker  for 
a  loan  to  be  paid  to  a  specified  agent, 
another  banker,  to  whom  the  application  is 
forwarded,  does  not  oomplete  tho  loan  so 
as  to  be  entitled  to  the  note  and  mortgage, 
given  to  secure  repayment  by  paying  the: 
money  to  the  banker  to  whom  tne  applica- 
tion was  originally  directed. 

Bills  and  notes  —  passing  through; 
hands  of  bona  fide  purchaser  —  rights 
of  original  payee. 

2.  The  payee  of  a  note  unenforceable  be- 
cause of  lack  of  consideration  cannot,  by 
repurehasing  the  paper  after  transferring' 
it  to  a  bona  fide  purchaser  for  value,  with-i 
out  notice,  acquire  the  rights  of  such  pur- 
chaser, so  as  to  hold  the  paper  free  from 
equities.  -..  -    - 

(February  13,  1»15.)! 

APPEAL  by  defendants  from  a  judgment 
of  the  Circuit  Court  for  Pennington 
County  in  plaintiff's  favor  in  an  action 
brought  to  cancel  two  mortgages.    Affirmed. 

The  faets  are  stated  in  the  opinion. 

Messrs.  Johnson,  Brown,  &  Johnson 
and   A.   M.   Bayer,    for   appellants: 

The  consideration  in  any  event  is  not 
necessary  to  a  transfer  of  property  where  a 
consideration  is  presumed.  A  mortgage  is 
a  transfer  of  property. 

Croft  T.  Bunster,  9  Wis.  503;  27  Cyc. 
1050. 

There  is  no  evidence  to  show  that  defend- 

Note.  —  The  rights  of  the  payee  of  a  note 
after  purchasing  it  from  a  bona  fide  holder 
are  considered  in  the  note  to  Andrews  v. 
Robertson,  54  L.R.A.  673,  and  that  note  is 
supplemented  at  page  78  of  the  note  to 
Dispatch  Printing  Co.  v.  National  Bank,  60 
L.R.A.  (N.S.)  74,  on  the  general  subject  of 
the  right  of  a  purchaser  with  notice  from 
a  bona  fide  holder  to  the  same  protection | 
as  the  latter.  Also  to  right  of  purchaser,, 
after  maturity,  from  bona  fide  holder,  to' 
the  same  protection  as  the  latter,  see  notes 
to  Y.  M.  C.  A.  Gymnasium  Co.  v.  Rockford 
Nat.  Bank,  46  L.R.A,  784,  and  Miles  v.* 
Dodson,  60  L.R.A.(N.S.)  83. 
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ants  Barnes  Brothers,  in  their  capacity  of 
inyestors,  have  established  an  agency  any- 
where, but  they  stand  ready  to  buy  and 
selt  such  securities  as  are  sent  to  them 
with  satisfactory  evidence  of  the  value  of 
the  security. 

Pepper  v.  Cairns,  133  Pa.  114,  7  L.R.A. 
750,  19  Am.  St.  Rep.  626,  19  Atl.  336;  27 
Enc.  PI.  &  Pr.  150  B. 

The  application  for  the  loan  being  one 
made  directly  to  John  Hayes,  defendant 
Barnes  had  a  right  to  presume  that  he  had 
carried  out  the  terms  of  his  obligations  be^ 
fore  surrendering  the  papers. 

Dart  v.  Minnesota  Loan  k  T.  Co.  74  Mimi. 
426,  77  N.  W.  288;  Boyd  v.  Boyd,  128  Iowa, 
699,  in  Am.  St.  Rep.  216,  104  N.  W.  798. 

Plaintiff  having  given  Mr.  Sanders  full 
scope  to  negotiate  the  jk)an,  any  arrange- 
ments which  he  made  with  the  Citizens' 
State  Bank  or  John  Hayes  must  be  deemed 
to  be  authorized  by  her. 

1  Clark  &  S.  Agency,  §  46;  Equitable 
Mortg.  Co.  V.  Thorn,  —  Tex.  Civ.  App. 
— ,  26  S.  W.  276;  Loan,  Mortg.  Invest.  & 
Agency  Co.  v.  Vinson,  105  Ala.  389,  17  So. 
23;  Cooper  v.  Headley,  12  N.  J.  Eq.  48; 
Lantry  v.  Sutton,  22  N.  Y.  S.  R.  244,  5 
N.  y.  Supp.  14;  Henken  v.  Schwicker,  67 
App.  Div.  196,  73  N.  Y.  Supp.  666,  affirmed 
in  174  N.  Y.  298,  66  N.  E.  971;  Englemann 
V.  Reuse,  61  Mich.  395,  28  N.  W.  149 ;  Lip- 
man  V.  Noblit,  194  Pa.  416,  45  Atl.  377; 
Barksdale  v.  Security  Invest.  Co.  120  Ga. 
388,  47  S.  E.  943;  Tliomas  v.  Desney,  67 
Iowa,  68,  10  N.  W.  315 ;  Massachusetts  Mut. 
L.  Ins.  Co.  V.  Boggs,  121  111.  119,  18  N.  E. 
550;  Cox  V.  Massachusetts  Mut.  L.  Ins.  Co. 
113  111.  382;  Merck  v.  American  Freehold 
Land  Mortg.  Co.  79  Ga.  213,  7  S.  E.  265. 

Messrs.  T.  H.  Connlff  and  Harry  P. 
Atwater,  for  respondent: 

Sanders,  as  plaintiff's  agent,  had  no  au- 
thority to  appoint  any  subagent,  or  to  re- 
ceive anything  but  money;  and  any  money 
deposited  by  Barnes  Brothers  in  the  bank 
was  not  in  accordance  with  the  authority, 
and  would,  therefore,  not  be  binding  upon 
the  plaintiff. 

31  Cyc.  1425,  1428;  Bleecker  v.  Satsop 
R.  Co.  3  Wash.  77,  27  Pac.  Jj073;  Topliff  v. 
Shadwell,  64  Kan.  884,  67  Pac.  545 ;  Korne- 
mann  v.  Monaghan,  24  Mich.  36;  Hirsh- 
field  V.  Waldron,  54  Mich.  649,  20  N.  W. 
628;  King  v.  Hawkins,  2  Ariz.  358,  16  Pac. 
434;  Emerson  v.  Providence  Hat  Mfg.  Co. 
12  Mass.  237,  7  Am.  Dec.  70;  Harris  v.  San 
Diego  Flume  Co.  87  Cal.  526,  25  Pac.  768; 
Lyon  V.  Jerome,  26  Wend.  485,  37  Am.  Dec. 
271;  Newton  v.  Bronson,  13  N.  Y.  587,  67 
Am.  Dec.  89;  White  v.  Davidson,  8  Md.  169, 
63  Am.  Dee.  699;  Merrill  v.  Farmers*  Loan 
A  T.  Co.  24  Hun,  300;  Barnard  V.  Coffin,  141 
Mass.  37,  56  Am.  Rep.  444,  6  K  E.  364; 
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Sherman  V.  Port  Huron  Engine  A  Thresher 
Co.  8  S.  D.  343,  66  N.  W.  1077,  18  S.  D. 
96,  82  N.  W.  413 ;  Fanset  v.  Garden  City 
State  Bank,  24  S.  D.  248,  123  N.  W.  686. 

Although  a  mortgage  recites  a  loan  of 
money  as  its  consideration,  and  although 
the  money  was  actually  paid  out  by  the 
mortgagee,  yet  i|  it  never  reached  th«  hands 
of  the  mortga^^or,  the  mortgage  is  without 
consideration  and  cannot  be  enforced. 

.27  Cyc.  1054;  Security  Co.  v.  Kent,  83 
Iowa,  3a,  46  N.  W.  1047;  Mizner  v.  Kussell, 
29  Mich.  229. 

The  holder  must  be  a  bona  fide  holder 
without  notice. 

Fisher  v.  M^ister,  24  Mieh.  447;  Terry 
v..  Tuttle,  24  Mich.  206;  Bishop  t.  Felch,  7 
Mich.  371. 

Plaintiff  never  having  received  any  con- 
sideration, for  the  note  and  mortgage,  if 
defendants  Barnes  Brothers  make  the  claim 
that  they  are  bona  fide  holders  for  value 
without  notice,  the  burden  of  proving  such 
is  upon  them. 

35  (Syo.  364;  Whitaker  Iron  Co.  v.  Pres- 
ton Nat.  Bank,  101  Mich.  146,  69  N.  W. 
395;  Letsou  v.  Reed,  46  Mich.  27,  7  K.  W. 
231;  Berry  v.  Whitney,  40  Mich.  65;  Car- 
rier V.  Cameron,  31  Mic)i.  379,  18  Am.  Rep. 
192;  2  Schouler,  Pers.  Prop.  §  609;  Devoe 
V.  Brandt,  63  N.  Y.  462;.  Lynch  v,  Beecher, 
38  Conn.  490;  Gappon  &  B.  Leather  Co«  v. 
Preston  Nat.  Bank,  114  Mich.  263,  72  N. 
W.  180;  Kilpatrick-Koch.  Dry  Goods  Co.  v. 
^ahn,  53  Kan.  274,  36  Pac«,327« 

Gates,  J.,  delivered  the  opinion  of  the 
court: 

On  or  about  April  1,  1913,  respondent 
applied  to  S.  £.  Sanders  of  Wall,  South 
Dakota,  for  a  loan  upon  160  acres  of  land 
owned  by  her.  She  caused  a  formal  applica- 
tion to  be  executed,  which  contained,  among 
other  things,  the  following:  "The  state- 
ments made  in  this  application  are  made  by 
me  for  the  purpose  of  obtaining  a  loan  of 
money  from  John  Hayes  of  Fort  Pierre, 
South  Dakota,  and  are  true  to  the  best  of 
my  knowledge  and  belief.  ...  I  hereby 
appoint  and  constitute  S.  E.  Sanders,  my 
agent,  for  the  purpose  of  procuring  said 
.  loan,  and  to  whom  I  do  hereby  grant  full 
authority  to  receive  the  funds  herein  ap- 
plied for.  Payment  to  my  said  agent  of  the 
amount  due  me  under  this  loan  shall  be 
construed  and  held  to  be  sufficient  consider- 
ation for  the  execution  and  delivery  to  the 
mortgagee  of  the  papers  given  for  said 
loan." 

This  application  was  forwarded  to  John 
Hayes  of  Ft.  Pierre.  Mr.  Hayes  procured 
an  abstract  of  title,  approved  the  loan,  and 
sent  to  respondent  two  mortgages  for  exe- 
cution, both  running  to  appellant  Barnes 
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Brothers,  a  corporation,  one  for  the  sum  of 
f  350,  and  one  for  the  sum  of  $43.76.  Upon 
the  return  of  the  executed  mortgages  to 
him,  Mr.  Hayes  sent  all  of  the  papers,  in- 
cluding the  application,  to  Barnes  Brothers, 
of  Minneapolis,  with  instructions  to  deposit 
the  money  in  a  hank  at  Minneapolis  to  ihe 
credit  and  advice  of  the  Citizens'  State 
Bank  of  Ft.  Pierre,  of  which  Mr.  Hayes 
was  president.  About  that  time  the  bank 
at  Ft.  Pierre  was  taken  in  charge  by  the 
state  bank  examiner,  who  has  proceeded  to 
wind  up  the  affairs  of  the  bank.  The  pro- 
ceeds of  the  loan  have  never  been  paid  to 
respondent  nor  to  her  agent,  S.  E.  Sanders, 
but  it  is  claimed  by  appellants  that  the 
money  was  virtually  paid  to  respondent  by 
reason  of  the  fact  that  the  books  of  the 
hank  at  Ft.  Pierre  show  a  credit  to  her. 
This  action  was  begun  in  July,  1913,  for 
the  purpose  of  canceling  said  mortgages  of 
record.  It  was  alleged  in  the  complaint 
that  Barnes  Brothers  assigned  the  first 
mortgage  to  appellant  Charles  Schmit,  by 
assignment  duly  recorded.  Said  defendant 
answered,  separately  admitting  that  the 
mortgage  had  been  assigned  to  him,  alleged 
that,  before  the  commencement  of  the  ac- 
tion, he  had  resold  the  same  to  Barnes 
Brothers,  and  he  disclaimed  any  interest 
therein.  Trial  was  had  by  the  court,  which 
made  findings  of  fact  and  conclusions  of 
law  for  the  plaintiff,  and  entered  judgment 
canceling  the  said  mortgages  of  record. 
From  the  judgment  and  order  denying  a 
new  trial,  defendants  appeal. 

As  we  view  this  case,  there  are  only 
two  questions  of  importance  to  decide.  The 
first  relates  to  the  authority  of  the  mort- 
gagee to  pay  the  proceeds  of  the  loan  to 
any  person  other  than  the  plaintiff  or  the 
agent  Sanders.  Our  attention  has  been 
called  to  a  number  of  decisions,  where  the 
actual  custodian  of  the  money  failed  to 
account  to  the  borrower,  and  to  decisions 
where  the  question  of  usury  was  involved, 
and  to  decisions  where  the  question  of 
knowledge  of  an  encumbrance  by  the  loan 
agent  was  involved,  all  of  which  we  have 
carefully  examined.  But  the  principle  in- 
volved in  this  case  was  absent  from  those 
cases.  Here  the  question  is:  To  whom 
should  Barnes  Brothers  have  paid  the 
money?  The  claim  of  appellants  that  the 
corporation,  Barnes  Brothers,  was  an  in- 
nocent purchaser  for  value  from  Hayes,  is 
not  sustained  by  the  proof.  It  was  the 
original  mortgagee.  Hayes  was  simply  an 
agent.  Whether  he  was  agent  for  it  or  for 
the  borrower  in  procuring  the  loan  is  im- 
material in  this  case.  If  he  was  agjent  for 
the  borrower,  payment  to  him  mipfht,  under 
certain  circumstances,  be  held  to  be  pay- 
ment to  the  borrower.  In  the  absence  of 
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a  provision  in  the  application  for  the  loan 
designating  the  party  to  whom  payment 
should  be  made,  the  lender,  upon  the  au- 
thority of  the  cases  cited,  might  have  been 
protected  by  payment  to  John  Hayes.  But 
here  there  was  a  positive  appointment  of 
8.  £.  Sanders  as  agent  to  receive  the  money. 
The  lender  received  this  application.  It 
must  be  held  to  be  charged  with  knowledge 
of  its  contents.  Whatever  relation  Hayes 
or  the  bank  at  Ft.  Pierre  bore  to  the  re- 
spondent in  the  making  of  this  loan,  such 
relation  did  not  authorize  Barnes  Brothers 
t»  make  payment  to  them  in  the  face  of  an 
explicit  written  deolajration  n^aking  Sanders 
her  agent  for  tJ^e  purpose  of  receiving  the 
money.  We  are  therefore  compelled  to  hold 
that  in  fitUing  to  pay  the  money  to  the 
agent  Sanders,  or  to  .the  plaintiff,  the  ap- 
pellant Barnes  Brothers  made  payment  to 
Hayes  or  the  bank  at  Ft.  Pierre,  if  it  did 
so,  at  its  own  risk.  Until  the  proceeds  of 
the  loan  were  paid  to  the  borrower  or  to 
her  agent,  Sanders*  there  was  no  comple- 
tion of  the  loan  on  the  part  of  the  lender. 
Therefore  there  was  no  consideration  for 
the  notes  and  moirtgages  given  by  the  re- 
spondent to  Barnes  Brothers.  27  Cyq.  1054, 
But  it  is  contended  that»  even  if  the 
mortgages  were  invalid,  the  first  mortgage 
of  $360  was  assigned  tO'  Schmit,  a  bona 
fide  holder  in  due  course  before  maturity, 
and  that,  when  Schmit  resold  and  assigned 
the  same  to  the  corporation  Barnes  Broth- 
ers, it  took  the  mortgage  freed  from  any 
defense  that  may  have  existed  when  it  first 
held  the  paper.  Some  of  the  sections  of  the 
negotiable  instruments  act  of  1913  (Laws 
1913,  chap.  279)  are  cited  in  support  of 
this  contention.  That  act  was  not  in  force 
when  this  transaction  was  had.  We  are  of 
the  opinion  that,  in  repurchasing  the  paper, 
Barnes  Brothers  took  it  subject  to  the  same 
defenses  that  existed  when  it  first  held  it. 
We  approve  the  reasoning  of  Mr.  Justice 
Cooley  on  this  subject  in  Kost  v.  Bender, 
25  Mich.  61&,  viz.:  ''It  is  perfectly  true, 
as  a  general  rule,  that  the  bona  fide  holder 
of  negotiable  paper  has  a  right  to  sell  the 
same,  with  all  the  rights  and  equities  at- 
taching to  it  in  his  own  hands,  to  whoever 
may  see  fit  to  buy  of  him,  whether  such 
purchaser  was  aware  of  the  original  in- 
firmity or  not.  Without  this  right  he  would 
not  have  the  full  protection  which  the  law 
merchant  designs  to  afford  him,  and  nego- 
tiable paper  would  cease  to  be  a  safe  and 
reliable  medium  for  the  exchanges  of  com- 
merce. For,  if  one  can  stop  the  negotiabili- 
ty of  paper  against  which  there  is  no  de- 
fense, by  giving  notice  that  a  defense  once 
existed  while  it  was  held  by  another,  it  is 
obvious  that  an  important  element  in  its 
value  is  at  once  talcen  away.  But  I  am 
18 
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not  aware  that  this  rule  has  ever  been  ap- 
plied to  a  purchase  by  Ihe  original  payee, 
nor  can  I  perceive  that  it  is  essential  to  the 
protection  of  the  innocent  indorsee  that  it 
should  be.  It  eannot  be  very  important  to 
him  that  there  is  <me  person  incapable  of 
succeeding  to  his  equities,  and  who  conse- 
quently would  not  be  likely  to  become  a 
purchaser.  If  he  may  sell  to  all  the  rest  of 
the  community,  the  market  ralue  of  his 
security  is  not  likely  to  be  affected  by  the 
circumstance  that  a  single  individual  can- 
not compete  for  its  purchase,  especially 
when  we  consider  that  the  nature  of  sego- 
tiable  securities  is  such  that  their  market 
value  is  very  little  influenced  by  competi- 
tion. Nor  do  I  perceive  that  any  rule  or 
principle  of  law  would  be  violated  by  per- 
mitting the  maker  to  set  up  this  defense 
against  the  payee,  wh»i  he  becomes  in- 
dorsee, with  the  same  effect  as  he  might 
have  done  before  it  had  been  sold  at  all,  or 
that  there  is  any  valid  reason  against  it. 
.  .  .  If  the  defendant  had  a  legal  and 
just  defense  to  the  note,  either  in  whole  or 
in  part,  arising  from  the  conduct  of  the 
plaintiff,  it  was  the  duty  of  the  latter  to 
recognize  and  allow  it,  and  he  had  no  moral 
right  to  cut  it  off,  or  to  attempt  so  to  do, 
by  any  transfer.  But  having  done  so,  and 
afterwards  acquired  the  note  a  second  time, 
the  law,  we  think,  will  not  permit  him  to 
take  advantage  of  this  wrong,  but  will  re- 
mit the  defendant  to  his  original  rights. 
Such,  we  think,  should  be  the  rule,  because 
it  avoids  circuity  of  action,  expense  to  the 
parties,  and  inconvenience  to  the  courts, 
without,  at  the  same  time,  endangering  any 
substantial  rights." 

See  also  note  in  5^  L.R.A.  673. 

Considerable  evidence  was  received,  both 
oral  and  documentary,  that  was  not  ad- 
missible. But  there  was  sufficient  compe- 
tent evidence  to  sustain  the  findings  and 
decision  of  the  trial  court. 

Finding  no  prejudicial  error,  the  judg- 
ment and  order  appealed  from  are  affirmed. 
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STATE  OP  TENNESSEE  EX  REL.  BELL 

V. 

WILL  CUMMINGS  et  al. 

(130  Tenn.  666,  172  S.  W.  290.) 

County  —  control  by   legislature  over 
funds. 

The  legislature  may  divert  the  proceeds 
of  bonds  issued  by  a  county  under  statutory 
authoritv  for  the  construction  of  a  partic- 
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ular  highway  to  the  construction  of  other 
highways  within  the  county. 

(December  12,  19U.). 

APPEAL  by  defendants  from  a  decree  of 
the  Chancery  Court  for  Hamilton  Coun* 
ty  in  complainant's  favor  in  a  mandamus 
proceeding  to  compel  defendants  to  proceed 
with  the  construction  of  a  system  of  high- 
ways substituted  for  that  for  which  bonds 
had  been  issued.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  S.  H.  Ford  for  appellants. 

Messrs.  Cooke,  Swaney,  A  Hope  and  T. 
S.  Myers  for  the  State. 

Williams,  J.,  delivered  the  opinion  of 
the  court: 

In  1909  the  general  assembly  passed  an 
act  authorizing  Hamilton  county  to  issue 
bonds  to  an  amount  not  exceeding  $65,000, 
for  the  purpose  of  building  a  road  across 
Lookout  mountain,  in  that  county.  Acts 
1909,  chap.  417.  The  bonds  were  shortly 
thereafter  voted  and  sold,  realizing  $65,000. 
A  commission  was  appointed  to  supervise 
the  construction  of  that  road,  but  for  some 
reason  the  fund  was  allowed  to  remain  in 
bank  almost  wholly  unused. 

The  general  assembly  at  its  1913  session 
passed  an  act  amending  the  above  act  of 
1909  so  as  "to  provide  for  the  diversion  of 
the  fimd  arising  from  the  sale  of  said  bonds 
to  other  roads  in  said  county,  and  to  pro- 
vide for  the  manner  in  which  said  funds 
shall  be  expended."  Private  Acts  1913, 
chap.  272. 

The  bill  of  complaint  alleged  these  facts, 
in  substance,  and  the  further  facts  that 
Cummings,  county  judge  and  financial  agent 
of  the  county,  and  the  other  defendants,  who 
are  the  public  road  commissioners  of  the 
county,  refused  to  recognize  the  act  of  1913 
as  constitutional  or  in  operation,  and  re- 
fused to  proceed,  after  due  demand,  with 
the  construction  of  the  substituted  system 
of  highways.    A  mandamus  was  prayed  for. 

The  defendants  demurred  and  answered, 
contesting  on  several  grounds  that  the 
amendatory  act  of  1913  is  not  constitutional, 

Note.'^  Right  of  state  to  authorize  or 
direct  diversion  of  county  funds  to 
purpose  other  than  that  for  which 
collected. 

This  note  is  confined  to  the  consideration 
of  the  question  of  the  power  of  a  state 
legislature  to  change  the  purpose  for  which 
a  county  fund  was  raised.  The  question  of 
the  right  of  the  legislature  to  apportion  a 
county  fund  among  different  localities  with- 
in the  county,  where  there  is  no  diversion 
to  other  purposes,  is  not  within  the  scope. . 
For  such  cases,  see  Sanderson  v.  Texarkana, 
103  Ark.  629,  146  S.W.  105;    Duval  County  ' 
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l>at  the  chancellor  decreed  against  them  and 
in  favor  of  complainants.  This  appeal  re- 
sulted. Only  one  phase  of  defendants'  case 
«n  appeal  will  be  dealt  with  in  this  opinion, 
the  others  being  disposed  of  orally  and  in 
the  decree  of  this  court. 

The  chief  contention  of  the  appellants  is 
that,  after  the  bonds  were  voted,  issued,  and 
sold  for  a  specific  purpose,  that  of  construct- 
ing a  highway  over  Lookout  mountain,  it 
was  not  in  the  power  of  the  legislature  to 
divert  the  fund,  in  whole  or  in  part,  to 
the  construction  of  different  roads,  as  was 
attempted  by  the  act  of  1913. 

Thia  involves  a  consideration  of  the  rela- 
tion sustained  by  a  county  as  a  public  cor- 
poration to  the  state.  In  Demoville  v. 
Bavidson  County,  87  Tenn.  214,  226,  10  S. 
W.  353,  it  was  said:  "The  county  is  but  an 
emanation  from  the  state.  It  does  not  exer- 
cise any  power  or  franchise  under  any  con- 
tract between  itself  and  the  state.  The  lat- 
ter creates,  and  it  may  destroy.    The  state 


delegates  the  power  of  taxation,  but  it  may 
withdraw  such  power,  and  itself  assess  taxes 
for  municipal  purposes." 

In  the  absence  of  constitutional  restraints, 
and  our  Constitution  contains  none,  it  was 
declared  in  Luehrman  v.  Taxing  Dist.  2  Lea, 
425,  438,  the  maxim  of  republican  govern- 
ment that  local  affairs  should  be  managed  in 
the  local  district  is  subject  to  such  excep- 
tions as  the  legislative  power  shall  see  fit 
to  make. 

"The  legislature  has  the  power  to  do  what- 
ever is  not  expressly,  or  by  necessary  impli- 
cation, forbidden  by  the  Constitution." 
Ibid.  Meriwether  v.  Garrett,  102  U.  S.  511, 
26  L.  ed.  204;  Redistricting  Cases,  111 
Tenn.  234,  290,  80  S.  W.  760. 

It  follows  that  a  county  as  a  mere  arm 
of  the  sovereign  power  can  have,  as  against 
the  legislative  power  of  the  sovereign,  no 
vested  rights  in  the  powers  conferred  upon 
it  for  governmental  purposes,  and  that  the 
legislature  has  plenary  power  to  make  provi- 


▼.  Jacksonville,  36  Fla.  196,  29  L.ILA.  416, 
18  So.  339;  Hannibal  v.  Marion  County, 
69  Mo.  571. 

The  opinion  expressed  by  Justice  Field 
in  Tippecanoe  County  v.  Lucas,  93  U.  S. 
108,  23  L.  ed.  822,  set  out  in  State  ex  bel. 
Bnx  V.  CuMMiNGS,  that  a  county's  tenure 
of  property  derived  from  the  state  for  spe- 
cific public  purposes,  or  obtained  for  such 
purposes  through  means  which  the  state 
alone  can  authorize,  that  is,  taxation,  is 
■o  far  subject  to  the  control  of  the  legis- 
lature that  the  property  may  be  applied  to 
other  public  uses  than  those  originsLlly  des- 
ignated,— ^is  sustained  by  the  other  cases 
in  point,  except  so  far  as  the  power  of  the 
l^islature  in  the  premises  has  been  limited 
by  specific  constitutional  provisions. 

The  extent  of  the  decision  in  Statb  ex 
BEL.  Bell  v.  Cumnivos  would  seem  to  be 
that  the  legislature  may  direct  or  author- 
ize the  diversion  of  a  county  fund  so  long 
as  it  is  not  to  the  purpose  of  another  munic- 
ipality. The  decision  finds  support  in  Cage 
V.  Hogg,  1  Humph.  49,  where  it  was  held 
that  tibe  legislature  had  power  to  convert  a 
county  internal  improvement  fund,  which 
had  been  donated  to  the  county  by  the  state, 
into  a  common-school  fund  of  the  countv, 
the  court  stating  that  the  fact  that  the 
legislature  has  power  to  change  direction 
of  a  donation  to  a  county  before  it  has  been 
appropriated  or  a  right  acquired  under  it 
is  too  plain  a  proposition  to  require  argu- 
ment. 

That  none  of  the  principles  of  taxation 
laid  down  in  the  Missouri  Constitution  were 
violated  by  an  act  directing  a  county  to  ap- 
propriate part  of  its  funds  to  pay  a  por- 
tion of  the  police  expenses  of  a  city  situated 
within  the  county  was  held  in  State  ex  rel. 
Police  Comrs.  v.  County  Ct.  34  Mo.  646, 
although  the  act  directed  the  appropriation 
of  county  money  already  collected  for  a 
specific  purpose.  The  court  stated  that  the 
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speeific  purposes  for  which  the  money  was 
collected  were  those  heretofore  directed  by 
the  legislature,  and  this  act,  being  a  later 
expression  of  the  will  of  the  legislature,  con- 
trols the  subject,  and,  so  far  as  it  con- 
flicts with  previous  acts,  repeals  them. 

The  court  said  further,  in  the  course  of 
its  opinion,  that  it  is  immaterial  "in  con- 
sidering the  constitutional  authority  of  the 
general  assembly  to  pass  the  act  m  ques- 
tion, to  inquire  how  the  county  has  ac- 
quired or  may  acquire  the  money  neces- 
sary to  make  the  payments  required  by 
the  act.  The  money  belongs  to  the  county 
by  virtue  of  acts  of  the  general  assembly, 
and  is  expended  under  the  direction  of  the 
same  authority.  Counties  are  subdivisions 
of  the  state  in  which  some  of  the  powers 
of  the  state  government  are  exercised  by 
local  functionaries  for  local  purposes;  in 
this  instance,  and  generally,  the  functionary 
being  the  county  court.  The  funds  of  the 
county  are  not  strictly  private  property. 
They  certainly  do  not  belong  to  the  citi- 
zens who  may  have  contributed  them.  They 
are  rather  public  property,  the  property  of 
the  state  acquired  from  the  people  and  the 
property  in  the  county,  and  to  be  used  and 
expended  for  the  benefit  of  the  same  people 
and  property.  The  general  assembly,  hav- 
ing the  legislative  power  of  the  state,  de- 
termines to  what  local  uses  the  county 
funds  shall  be  applied.  ...  No  vested 
right  is  taken  away  or  impaired  by  the  act, 
nor  does  it  impair  the  obligation  of  any 
contract.  It  simply  directs  the  applica- 
tion, to  a  particular  purpose,  of  funds  col- 
lected by  file  authority  of  the  legislature, 
and  over  which  the  legislature  could  exer- 
cise a  power  to  direct  their  application 
within  certain  limits,  which  include  the 
object  of  this  act.  The  previous  acts  of  the 
legislature  which  provided  the  object  for 
which  county  funds  could  be  expended  were 
at  all  times  subject  to  repeal  or  alteration 
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sion  respecting  and  to  direct  the  expendi- 
ture of  the  funds  of  a  county  raised  and  held 
by  it  under  or  based  upon  the  taxing  power 
delegated  to  it. 

In  the  case  of  Tippecanoe  County  v.  Lu- 
cas, 93  U.  S.  108,  23  L.  ed.  822,  it  appeared 
that  the  legislature  of  Indiana  had  by  an 
act  (1872)  directed  the  restoration  to  tax- 
payers of  a  county  of  property  that  had 
been  exacted  from  them  by  taxation,  under 
a  previous  statute,  so  long  as  it  remained 
in  the  possession  of  the  county.  Mr.  Jus- 
tice Field,  holding  that  this  exercise  of 
power  on  the  part  of  the  legislature  in- 
fringed no  provision  of  the  Federal  Consti- 
tution said:  "In  this  court  also  the  validity 
of  the  act  of  1872  is  the  sole  question  pre- 
sented. The  act  is  assailed  here,  as  in  the 
court  below,  as  authorizing  an  invasioii  of 
the  right  of  private  property,  and  as  impair- 
ing the  obligation  of  an  executed  contract. 
Were  the  transaction  one  between  the  state 
and  a  private  individual  the  invalidity  of 
the  act  would  not.be  a  matter  of  serious 
doubt.  Private  property  cannot  be  taken 
from  individuals  by  the  state,  except  for 
public  purposes,  and  then  only  upon  com- 
pensation, or  by  way  of  taxation;  and  any 
enactments  to  thai  end  would  be  regarded 
as  an  illegitimate  and  unwarranted  exercise 
of  legislative  power.    And  any  attempt  by 


the  legislature  to  take  private  properly 
from  its  grantee  and  restore  it  to  its  grantor 
would  be  in  conflict  with  the  constitutional 
inhibition  against  impairing  the  obligation 
of  contracts.  But  between  the  state  and 
municipal  corporations,  such  as  cities,  coun- 
ties, and  towns,  the  relation  is  different  from 
that  between  the  state  and  the  individual. 
Municipal  corporations  are  mere  instrumen- 
talities of  the  state,  for  the  convenient  ad- 
ministration of  government;  and  their 
powers  may  be  qualified,  enlarged,  or  with- 
drawn at  the  pleasure  of  the  legislature. 
Their  tenure  of  property,  derived  from  the 
state  for  specific  public  purposes,  or  ob- 
tained for  such  purposes  through  means 
which  the  state  alone  can  authorize — that 
is,  taxation — is  so  far  subject  to  the  control 
of  the  legislature  that  the  property  may  be 
applied  to  other  public  uses  of  the  munici- 
pality than  those  originally  designated. 
This  follows  from  the  nature  of  such  bodies 
and  the  dependent  character  of  their  ex- 
istence. But  property,  derived  by  them 
from  other  sources,  is  often  held,  by  the 
terms  of  its  grant,  for  special  uses,  from 
which  it  cannot  be  diverted  by  the  legisla- 
ture. In  such  cases,  the  property  id  pro- 
tected by  all  the  guards  against  legislative 
interference  possessed  by  individuals  and 
private  corporations  for  their  property.' 
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so  as  to  appropriate  the  funds  in  a  manner 
or  to  objj^fts  different  from  those  before 
provided.  No  rights  have  been  vested  un- 
der the  previous  acts  which  can  be  dis- 
turbed by  this  act." 

It  would  seem  from  this  decision  that  the 
only  limitation  placed  upon  the  power  of 
the  legislature  to  divert  the  county  fund 
is  that  it  could  not  be  diverted  where  a 
vested  right  had  obtained  to  the  fund,  and 
this  would  seem  to  be  the  position  of  the 
Nevada  court,  as  in  Youngs  v.  Hall,  9  Nev. 
212,  it  was  said  that  while  the  revenue  of 
a  county  is  controlled  by  the  legislature, 
such  control  does  not  extend  to  depriving 
a  creditor  of  funds  raised  for  the  payment 
of  his  demand,  to  which  he  has  a  vested 
right. 

But  an  act  directing  that  license  fees 
levied  and  collected  by  the  parish  in  towns 
of  the  parish  be  held  for  the  benefit  of  such 
towns,  and  any  unexpended  balance  paid 
over  to  them,  was  held  in  State  ex  rel. 
Mansfield  v.  Police  Jury,  47  La.  Ann.  1244, 
17  So.  792,  to  be  in  conflict  with  article 
202  of  the  Constitution,  which  declares  that 
the  taxing  power  may  be  exercised  by  the 
general  assembly  for  state  purposes  and 
by  parishes  and  municipal  corporations  un- 
der authority  granted  to  them  by  the  gen- 
eral assembly  for  parish  and  municipal  pur- 
poses. 

The  court  stated:  "We  agree  in  opinion 
with  the  district  judge,  that  the  framers  of 
the  Constitution  intended  to  keep  separate 
and  distinct  the  taxing  power  of  the  state, 
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that  of  the  parishes,  and  that  of  the  mu- 
nicipal corporations;  that  they  never  in- 
tended, in  declaring  that  this  power  should 
be  exercised  by  the  parishes  and  municipal 
corporations  'under  authority  granted  to 
them  by  the  general  assembly,'  that  this 
authority  should  extend  to  empowering 
either  of  them  to  do  so  for  purposes  other 
than  those  in  which  each  were  directly  con- 
cerned. It  is  easy  to  see  that  through  this 
act  the  taxing  power  of  the  towns  could 
be  supplemented  by  that  of  the  parishes  for 
town  purposes." 

The  court  further  said:  "But  we  fail  to 
see  the  authority  under  and  by  which  the 
general  assembly  can,  after  the  parishes, 
in  the  exercise  within  constitutional  limits 
of  their  taxing  power,  have  acted  for  parish 
purposes,  step  in  and  apply  the  moneys 
arising  from  this  legal  exercise  of  their 
rights  to  purposes  other  than  those  which, 
in  the  opinion  of  the  parish  authorities, 
made  the  levy  of  the  taxes  and  the  imposi- 
tion of  the  licenses  necessary, — taxes  and 
licenses  which  they  never  would  have  levied 
or  imposed, — if  they  were  to  be  forcedly 
taken  away  from  them  under  orders  of  the 
general  assembly.  When  the  police  jury 
exercises  its  authority  to  impose  licenses 
through  the  parish,  it  necessarily  does  so 
by  ordinances  general  in  their  character, 
necessarily  taking  in  people  within  as  well 
as  without  the  towns, — its  purpose  is.  to 
utilize  the  moneys  for  general  parish  pur- 
poses,— and  it  is  difficult  to  see  by  what 
authority  it  can  be  prevented  from  doing 
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The  distinction  thus  taken  by  Mr.  Justice 
Pield  between  funds  acquired  and  held  by  a 
county  in  the  exercise  of  the  governmental 
function  of  taxation  and  funds  or  property 
held  in  its  quasi  private  or  proprietary  right 
is  maintained  in  many  cases.  Worcester  v. 
Worcester  Consol.  Street  R.  Co.  196  U.  S. 
^39,  49  L.  ed.  591,  25  Sup.  Gt.  Rep.  327; 
Mt.  Hope  Cemetery  y.  Boston,  158  Mass. 
509,  35  Am.  St.  Rep.  515,  33  N.  E.  695; 
1  McQuillin,  Mun.  Corp.  §§  230-232.  The 
first  is  declared  not  entitled  to  "constitu- 
tional protection,"  while  the  latter  is  so 
safeguarded  and  may  not  be  diverted  by 
legislatiye  act. 

As  demonstrating  an  equivalent  power  of 
the  legislature  of  the  state,  this  court  held 
in  Demoville  v.  Davidson  County,  supra, 
that  the  legislature  could  release  individuals 
from  liability  to  a  county  incurred  by  way 
of  a  privilege  tax,  assessed  by  the  county 
under  due  legislative  power,  although  the 
demand  had  been  reduced  to  judgment  before 
the  act  was  passed  that  provided  for  the  re- 
lease. 

In  Worcester  v.  Worcester  Consol.  Street 
R.  Co.  supra,  the  Supreme  Court  of  the  Unit- 
ed States  (affirming  182  Mass.  49,  64  N.  E. 
581)  held  that  the  legislature  could  modify 
or  terminate  a  contract,  made  by  a  munici- 
pality with  a  street  railway  company,  and 


substitute  another  and  different  method  of 
paving  the  city  streets  by  the  company,  and 
this  without  the  consent  and  notwithstand- 
ing the  objection  of  the  city. 

The  Worcester  Case  related  to  the  supe- 
rior power  of  the  legislature  over  the  city's 
streets.  The  control  of  highways  is  prima- 
rily a  state  duty,  to  be  taken  in  immediate 
charge  at  will  through  its  own  agents.  At* 
kin  v.  Kansas,  191  U.  S.  207,  48  L.  ed.  148, 
24  Sup.  Ct.  Rep.  124;  Barney  v.  Keokuk,  94 
U.  S.  324,  24  L.  ed.  224.  As  was  said  by 
Chief  Justice  Gibson  in  O'Connor  v.  Pitts- 
burgh, 18  Pa.  187,  189:  "To  the  common- 
wealth here,  as  to  the  King  in  England,  be- 
longs the  franchise  of  every  highway  as  a 
trustee  for  the  public.  ...  In  England 
a  public  road  is  called  the  King's  highway; 
and  though  it  is  not  usually  called  the  com- 
monwealth's highway  here,  it  is  so  in  con- 
templation of  law,  for  it  exists  only  by  force 
of  the  commonwealth's  authority." 

It  is  to  be  observed,  therefore,  that  in 
the  case  before  us  the  legislature  attempted 
to  deal  with  a  subject-matter  within  the 
province,  highways,  and  that  its  effort  to 
do  so  was  by  way  of  controlling  that  which 
had  come  into  existence  under  its  authority, 
funds  produced  by  bonds  to  be  redeemed  by 
taxes. 

In  either  or  both  aspects,  it  was  within 


so  by  an  arbitrary  order  from  the  legis- 
lature that  a  particular  portion  of  the  fund 
should  be  devoted  exclusively  to  the  in- 
terests of  one  particular  portion  of  the 
parish,  and  then  only  in  a  certain  con- 
tingency, which  not  happening,  the  moneys 
are  not  to  be  held  in  the  parish  treasury 
for  other  parish  purposes,  nor  to  be  re- 
turned to  the  parties  who  paid  the  licenses, 
but  to  be  turned  over  to  the  towns,  who  in 
the  meantime  may  have  exercised  their 
power  of  taxing  and  licensing  their  own 
inhabitants  up  to  the  full  constitutional 
limit." 

In  National  Bank  y.  Barber,  24  Kan. 
634,  an  act  diverting  to  township  purposes 
of  certain  towns  the  county  tax  arising  from 
certain  property  situated  in  such  towns 
was  held  to  be  in  contravention  of  the  con- 
stitutional provision  that  ''no  tax  shall  be 
levied  except  in  pursuance  of  law,  which 
shall  distinctly  state  the  object  of  the 
same;  to  which  object  only  shall  such  tax 
be  applied." 

And  by  virtue  of  the  same  constitutional 
provision,  it  was  held  in  Smith  v.  Haney,  73 
i^an.  506,  85  Pac.  650,  that  an  act  permit- 
ting the  diversion  of  unexpended  balance  of 
general  revenue  tax  to  the  building  of  a 
courthouse  was  unconstitutional,  the  build- 
ing of  a  courthouse  being  considered  a  spe- 
cial or  extraordinary  matter,  and  not  one 
included  in  the  purposes  for  which  the  gen- 
eral tax  levy  is  made. 

And  under  the  provision  of  the  Ohio  Con- 
stitution that  "no  tax  shall  be  levied  except 
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in  pursuance  of  law,  and  everr  law  impos- 
ing a  tax  shall  state  distinctly  the  object 
of  the  same,  to  which  only  it  shall  be  ap- 
^ied,"  it  was  held  in  State  ex  rel.  Lima  v. 
Pohling,  1  Ohio  0.  C.  486,  that  an  act  pro- 
viding that  so  much  of  the  county  road  tax 
as  was  levied  and  collected  in  a  certain  city, 
together  with  any  balance  of  such  tax  which 
may  remain  unexpended,  levied,  and  col- 
lected in  such  city,  shall  be  expended  with- 
in the  corporate  limits  of  that  elty  under 
the  direction  of  the  council,  was  unconsti- 
tutional. 

In  Nashville  v.  Towns,  5  Sneed,  186,  it 
was  held  that  an  act  providing  that  the 
county  revenues  collected  within  the  limits 
of  a  certain  city  in  such  county  shall  be 
turned  over  to  the  treasurer  of  such  city, 
to  be  expended  therein,  was  in  yiolation  of 
the  constitutional  provision  that  "the  gen* 
eral  assembly  shall  have  power  to  authorize 
the  several  counties  and  incorporated  towns 
in  this  state  to  impose  taxes  for  county 
and  corporation  purposes  respectively  in 
such  manner  as  shall  be  prescribed  by  law." 
The  court  stated  that  the  county  court  levies 
the  taxes  with  a  view  of  providing  for  the 
current  expenses  of  the  county,  and  if  the 
legislature  has  the  power  to  divert  the  funds 
thus  levied  to  other  and  different  purposes, 
it  has  the  power  to  bankrupt  the  county  at 
pleasure.  The  court  in  State  ex  bel.  Bell 
V.  CuMMiNGS  observed  that  the  constitu- 
tional provision  just  referred  to  is  the  only 
limitation  on  the  control  -of  the  legislature 
over  county  funds.  J.  H.  B* 
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the  competency  of  the  l^islature  to  act,  and 
to  divert  the  funds  from  one  road  to  an- 
other in  the  county,  as  to  it  seemed  proper. 

Such  a  governmental  arm  of  the  state  haa 
not  such  a  proprietary  interest  in  money  au- 
thorized to  be  raised  as  would  prevent  a  sub* 
sequent  legislature  from  giving  another  di- 
rection to  the  expenditure  of  the  fund. 
State  Bd.  of  Edu.  v.  Aberdeen,  56  Miss.  518; 
State  ex  rel.  Police  Comrs.  v.  County  Ct.  34 
Mo.  546,  571;  State  ex  rel.  Lott  v.  Brewer, 
64  Ala.  287 ;  Lucas  v.  Tippecanoe  County,  44 
Ind.  524. 

The  only  limitation  on  the  power  of  the 
legislature  in  that  regard  imposed  by  our 
Constitution,  it  seems,  is  that  the  legisla- 
ture may  not  direct  that  the  portion  of  the 
revenue  of  a  county  collected  within  the  lim- 
its of  a  municipal  corporation  be  paid  into 
the  treasury  of  the  latter  for  its  sole  use 
and  benefit.  Nashville  v.  Towns,  5  Sneed, 
186;  Demoville  v.  Davidson  County,  supra; 
and  see  State  ex  rel.  Board  of  Education  v. 
Haben,  22  Wia.  660. 

But  here  the  effort  is  not  to  divert  from 
the  county  to  a  city,  or  even  from  the  roads 
of  Hamilton  county  to  another  and  different 
county  purpose. 

Another  phase  of  the  defendants'  insist- 
ence is  that  if  it  be  conceded  that  power 
existed  in  the  legislature  to  provide  for  a 
change  in  the  roads  to  be  constructed,  yet, 
as  a  condition  of  exercise,  any  change  must 
be  made  through  the  local  or  county  authori- 
ties, and  that  a  discretion  must  be  left  to 
them,  else  that  there  would  be  a  violation  of 
the  principle  of  local  self-government. 

This  aspect  of  the  contention  is,  we  con- 
sider^  covered  by  what  has  been  said  above 
in  respect  of  the  power  of  the  legislature  to 
immediately  intervene  and  direct  the  change. 
The  legislature  need  not  act  through  such 
local  agencies,  however  wise  it  may  be 
deemed  to  be  that  it  should.  With  the  un- 
wisdom of  what  was  done  by  the  legislature, 
the  court  as  a  co-ordinate  branch  of  the 
state  government  is  not  concerned.  Its 
power  cannot  be  denied. 

The  chancellor  upheld  the  act  of  1913  as 
constitutional.  His  decree  is  affirmed,  with 
remand  for  further  proceedings. 
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TRINITY  &  BRAZOS  VALLEY  RAILWAY 
COMPANY,  Plff.  in  Err., 

V. 

C.  M.  BLACKSHEAR. 

(—  Tex.  — ,  172  S.  W.  544.) 

Railroad  —  injury    by    artiele    hurled 
from  track  —  liability. 

A  railroad  company  is  not  liable  lor  in- 
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jury  to  a  person  near  its  right  of  way  by 
a  loose  spike  used  to  fasten  the  rail  to  the 
tie,  which  was  hurled  from  the  track  by  a. 
rapidly  moving  train,  even  though  the  com* 
pany  knew  of  the  condition  of  the  spike, 
since  such  injury  could  not  have  been  an- 
ticipated. ^ 

(January  13,  1915.) 

ERROR  to  the  Court  of  Civil  Appeals  for 
the  Fifth  Supreme  Judicial  District  to 
review  a  judgment  affirming  a  judgment  of 
the  District  Court  for  Hill  County  in  plain- 
tifTs  favor  in  an  action  brought  to  recover 
damages  for  personal  injuries  alleged  to 
have  been  caiised  by  defendant's  negligence. 
Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  N.  H.  Lassiter,  Robert  Har* 
rison,  and  Morrow  &  Morrow,  for  plain- 
tiff in  error  : 

The  evidence  fails  to  show  any  negligence^ 
and  defendant  is  not  liable. 

Gulf,  C.  &  S.  F.  R.  Co.  V.  Oakes,  94  Tex. 
157,  52  L.R.A.  293,  86  Am.  St.  Rep.  835, 
58  S.  W.  999 ;  Galveston,  H.  &  S.  A.  R.  Co. 
V.  Currie,  100  Tex.  136, 10  L.R.A.(N.S.)  367, 
96  S.  W.  1077;  Terhune  v.  Brooklyn  Heights 
R.  Co.  151  App.  Div.  927,  136  N.  Y.  Supp. 
1149;  Smith  v.  Missouri  &  K.  Teleph.  Co. 
113  Mo.  App.  429,  87  S.  W.  74;  Teel  v.  Rio 
Bravo  Oil  Co.  47  Tex.  Civ.  App.  163,  104  S. 
W.  422;  Bishop,  Non-Contract  Law,  §  829; 
Losee  v.  Buchanan,  51  N.  Y.  476,  10  Am. 
Rep.  623;  Brown  v.  Collins,  63  N.  H.  442, 
16  Am.  Rep.  372;  Veith  v.  Hope  Salt  k  Coal 
Co.  51  W.  Va.  96,  67  L.RwA.  410,  41  S.  E. 
187;  Broom,  Legal  Maxims,  8th  ed.  pp.  365, 
367;  Nitroglycerine  Case  (Parrott  v.  Wells) 
15  Wall.  524,  21  L.  ed.  206. 

Plaintiff  placed  his  right  to  recover  on 
the  ground  of  negligence  alone,  and  thereby 
waived  any  right  to  recover  without  proof  of 
negligence,  and  is  estopped  from  so  doing. 

Note. —  The  liability  of  a  railroad  com- 
pany for  personal  injuries  to  persons  on 
adjoining  property  or  highway  by  objects 
thrown  by  passing  trains  is  covered  in  the 
note  to  St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Jack- 
son, 31  L.R.A.(N.S.)  981;  and  see  also  note 
to  Louisville  &  N.  R.  Co.  v.  Eaden,  6  L.R.A. 
(N.S.)  581,  as  to  liability  of  railroad  com- 
pany for  personal  injuries  by  objects  thrown 
irom  moving  train. 

It  will  be  observed  that  in  Tbinitt  k  B. 
Valley  R.  Co.  v.  Blacksheab,  the  railroad 
company  was  relieved  from  liability  upon 
the  ground  that  it  could  not  have  antici- 
pated such  an  injury  as  a  result  of  the  con- 
dition complained  of.  The  question  of  an- 
ticipation as  an  element  of  proximate  cause 
is  discussed  in  the  note  to  Kreigh  v.  West- 
inghouse,  C.  K.  k  Co.  11  L.R.A.(N.S,)  684. 
See  further  on  this  point,  the  opinion  in 
Hubbard  v.  Bartholomew,  49  L.R.A.(K.&) 
443. 
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Biggins  T.  Gulf,  C.  &  S.  F.  R.  Co.  102 
Tex.  417, 118  S.  W.  125. 

K^llgence  caimot  exist  unless  there  is  a 
duty  to  the  person  injured,  and  no  duty  to 
the  plaintiff  rested  upon  the  railway  com- 
pany unless  the  conditions  were  such  that  a 
prudent  person  would  have  anticipated  and 
guarded  against  the  occurrence  which  caused 
his  injuries. 

Texas  &  P.  R.  Co.  v.  Reed,  88  Tex.  489,  31 
6.  W.  1058;  Texas  k  P.  R.  Co.  v.  Bingham,  90 
Tex.  223,  38  S.  W.  162;  Texas  k  P.  R.  Co.  ▼. 
Short,  —  Tex.  Civ.  App.  — -,  68  8.  W.  56; 
St.  Louis  Southern  R.  Co.  v.  Pope,  98  Tex. 
535,  86  S.  W.  5;  G.  A.  Duerler  Mfg.  Co.  v. 
Dullnig,  —  Tex.  Civ.  App.  — ,  83  S.  W.  890, 
87  S.  W.  333;  International  k  G.  N.  R.  Co. 
V.  Reiden,  48  Tex.  Civ.  App.  401,  107  8.  W. 
665;  McNiff  v.  Texas  Midland  R.  Co.  26 
Tex.  Civ.  App.  558,  64  8.  W.  1010;  Galves- 
ton, H.  k  S.  A.  R.  Co.  V.  Washii^n,  04 
Tex.  517,  63  S.  W.  534;  Texas  k  P.  R.  Co.  v. 
Shoemaker,  98  Tex.  451,  84  S.  W.  1049; 
Atchison,  T.  d^  S.  F.  R.  Co.  v.  Calhoun,  213 
U.  8.  1,  53  L.  ed.  671,  29  Sup.  Ct.  Rep.  321. 

Defendant  would  not  be  liable  unless  it 
was  called  upon  to  anticipate  the  occurrence 
causing  the  injuries. 

Texas  k  P.  R.  Co.  v.  Reed,  88  Tex.  439,  31 
8.  W.  1058;  Galveston,  H.  k  8.  A.  R.  Co. 
V.  Washington,  94  Tex.  517,  63  S.  W.  534; 
Texas  k  P.  R.  Co.  v.  Bigham,  90  Tex.  223, 
38  S.  W.  162 ;  Yellow  Pine  Oil  Co.  T.  Noble, 
101  Tex.  127,  105  8.  W.  318;  Galveston,  H. 
k  8.  A.  R.  Co.  V.  Washington,  25  Tex.  Civ. 
App.  600,  63  8.  W.  538;  Texas  k  P.  R.  Co. 
V.  Short,  —  Tex.  Civ.  App.  — ,  58  8.  W. 
56;  Southern  Constr.  Co.  v.  Hinlde,  —  Tex. 
Civ.  App.  — ,  89  8.  W.  310;  Western  U. 
Teleg.  Co.  v.  Timmons,  —  Tex.  Civ.  App.  — , 
125  8.  W.  379;  Southern  Tel^.  k  Teleph. 
Co.  V.  Thompson,  —  Tex.  Civ.  App.  — ,  157 
8.  W.  1186;  St.  Louis  Southern  R.  Co.  v. 
Pope,  98  Tex.  535,  86  S.  W.  5 ;  St.  Louis,  8. 
F.  k  T.  R.  Co.  V.  Cason,  —  Tex.  Civ.  App. 
— ,  129  8.  W.  397. 

Messrs.  H.  B.  Porter,  Walter  Collins, 
Slmrtleff  &  Cummings,  W.  F.  Ramsey, 
and  C.  L.  Black,  for  defendant  in  error: 

It  is  not  necessary,  in  a  case  of  negligence, 
to  show  that  the  defendant  ought  necessarily 
to  have  anticipated  the  very  occurrence,  ac- 
cident, or  injury  made  the  basis  of  the  suit. 

Texas  k  P.  R.  Co.  v.  Bigham,  90  Tex.  223, 
38  8.  W.  162;  Jackson  v.  Galveston,  H.  k  8. 
A.  R.  Co.  90  Tex.  372,  38  8.  W.  746,  1  Am. 
Neg.  Rep.  359;  Washington  v.  Missouri,  K. 
&  T.  R.  Co.  90  Tex.  314,  38  8.  W.  764,  1  Am. 
Neg.  Rep.  866;  Vicksburg,  8.  k  P.  R.  Co. 
V.  Jackson,  —  Tex.  Civ.  App.  — ,  133  8.  W. 
926;  121  Paso  &  K.  W.  R.  Co.  v.  McComus, 
Se  Tex.  Civ.  App.  170,  81  8.  W.  760 ;  Trinity 
County  Lumber  Co.  v.  Denhaa,  85  Tex.  56, 

19  8.  W.  1012 - 
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It  is  a  perfectly  plain  duty  of  a  railway 
company  to  use  due  care  in  the  maintenance 
of  its  track  and  in  the  operation  of  its  trains 
over  its  tracks,  to  the  end  that  no  injury 
^iU  accrue  to  adjoining  landowners.  This 
duty  is  due  not  only  to  the  landowner  him> 
self,  but  to  every  individual  lawfully  on 
property  contiguous  to  its  right  of  way. 

St.  Louis  k  8.  F.  R.  Co.  v.  Troutman,  — 
Tex.  Civ.  App.  — ,  138  8.  W.  427;  Jackson 
V.  Galveston,  H.  k  S.  A.  R.  Co.  90  Tex.  372, 
38  S.  W.  745,  1  Am.  Neg.  Rep.  359;  Gulf,  C. 
k  8.  F.  R.  Co.  V.  Wood,  ■—  Tex.  Civ.  App. 
— ,  63  8.  W.  164;  Houston  k  T.  C.  R.  Co. 
V.  Gee,  27  Tex.  Civ.  App.  414,  66  S.  W.  78; 
Missouri,  K.  k  T.  R.  Co.  v<  Scarborough,  29 
Tex.  Civ.  App.  194,  «8  8.  W.  196;  Gulf,  C. 
k  8.  F.  R.  Co.  V.  Marchand,  24  Tex.  Civ. 
App.  47,  57  S.  W.  860;  Alabama  G.  8.  R. 
Co.  V.  Chapman,  80  Ala.  615,  2  So.  738; 
West  Virginia,  C.  k  P.  R.  Co.  v.  SUte,  9d 
Md.  652,  61  L.R.A.  574,  54  Atl.  669;  St. 
Louis,  I.  M.  k  S.  R.  Co.  v.  Jackson,  96  Ark. 
469,  31  L.R.A.(N.8.)  980,  132  8.  W.  206; 
Blackshear  v.  Trinity  k  B.  Valley  B.  Co.  — 
Tex.  Civ.  App.  — ,  131  8.  W.  854;  Savannah, 
F.  k  W.  R.  Co.  V.  Slater,  92  Ga.  391,  17  8.  E. 
350;  Illinois  C.  R.  Co.  v.  Schultz,  87  Miss. 
321,  39  So.  1005;  Turney  v.  Southern  P. 
Co.  44  Or.  280,  76  Pac.  144,  76  Pac.  1080; 
Louisville,  N.  A.  k  C.  R.  Co.  v.  Downey,  18 
Ind.  App.  140,  47  N.  E.  494,  3  Am.  Neg.  Rep. 
638;  Texarkana  k  Ft.  8.  R.  Co.  v.  O'Kelle- 
her,  21  Tex.  Civ.  App.  96,  51  8.  W.  54; 
Gulf,  C.  k  8.  F.  R.  Co.  v.  Johnson,  —  Tex. 
Civ.  App.  — ,  51  8.  W.  531,  6  Am.  Neg.  Rep. 
719;  Illinois  C.  R.  Co.  v.  Watson,  117  Ky. 
374,  78  S.  W.  175;  Black  v.  Michigan  C.  R. 
Co.  146  Mich.  668,  109  N.  W.  1052;  Howser 
V.  Cumberland  k  P.  R.  Co.  80  Md.  146,  27 
L.R.A.  154,  45  Am.  St.  Rep.  332,  30  Atl. 
906. 

Brown,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

The  plaintiff  in  error  constructed  its  road 
through  a  farm  in  Hill  county  (the  name  of 
the  owner  is  not  important),  and  was 
operating  its  trains  thereon  at  the  time  the 
injury  complained  of  occurred.  There  is 
evidence  from  which  a  jury  might  conclude 
that  within  the  limits  of  the  said  farm  the 
spikes  which  held  the  rails  to  the  ties  of 
the  railroad  track  were  in  many  instances 
loose,  and  in  some  instances  they  were  lying 
upon  the  ground. 

Defendant  in  error,  Blackshear,  was  em> 
ployed  by  the  owner  of  the  farm  as  a  hand, 
and  was  engaged  in  plowing  at  the  time  at 
a  point  near  to  the  railroad  track.  A 
freight  train  upon  the  railroad  track  passed 
by  him  at  unusual  rapid  speed,  and  just  as 
it  passed  something  struck  Blackshear  in 
the  side  and  caused  the  injury  complained 
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of.  Blackshear  was  at  the  time  about  50 
feet  from  the  railroad  track.  From  the  in- 
jury received  in  his  side  Blackshear  was  con- 
fined to  his  bed  and  room  for  about  two 
weeks,  and,  when  he  was  able  to  do  so,  he 
went  back  to  the  place  at  which  he  was 
plowing  and  where  be  was  standing  at  the 
time  he  received  the  blow,  and  he  found  near 
there  on  the  ground  an  iron  spike  such  as 
was  used  on  the  railroad  track,  and  he  be- 
lieved it  was  the  spike  that  struck  him  and 
caused  his  injury. 

The  spike  being  negligently  permitted  to 
be  upon  the  track  of  the  railroad,  or  loose 
in  the  ties,  the  railroad  company  would  be 
responsible  for  injury  proicimately  caused  by 
such  negligence,  which,  in  the  exercise  of 
reasonable  diligence,  the  railroad  company 
might  have  foreseen  might  result  therefrom. 
Texasr  &  P.  R.  Co.  v.  Bigham,  90  Tex.  223, 
38  S.  W.  162. 

In  the  case  cited,  Chief  Justice  Qaines,  in 
his  usual  thorough  manner,  examined  and 
discussed  this  question,  and  announced  the 
rule  to  be:  "But  we  are  not  prepared  to 
hold  that  in  no  case  can  the  original  cause 
of  the  injury  be  deemed  the  proximate  cause, 
where  an  independent  and  disconnected 
agency  has  supervened  and  brought  about 
the  result.  The  fact  of  the  intervention  of 
an  independent  agency,  it  occurs  to  us, 
bears  more  directly  upon  the  question 
whether  the  injury  ought,  under  all  the  cir- 
cumstances, to  have  been  foreseen;  and, 
where  this  latter  fact  appears,  we  think  that 
the  original  negligent  act  ought  to  be 
deemed  actionable.  In  Seale  v.  Gulf,  C.  k  S. 
F.  R.  Co.  66  Tex.  274,  67  Am.  Rep.  602, 
Chief  Justice  Willie  says:  'If  the  inter- 
vening cause  and  its  probable  or  reasonable 
consequences  be  such  as  could  reasonably 
have  been  anticipated  by  the  original  wrong- 
doer, the  current  of  authority  seems  to  be 
that  the  connection  is  broken.'  It  follows 
that,  in  our  opinion,  the  question  of  proba- 
ble cause  ought  to  depend  upon  the  further 
question  whether  a  reasonably  prudent  man, 
in  view  of  all  the  facts,  would  have  antici- 
pated the  result, — not  necessarily  the  pre- 
cise actual  injury,  but  some  like  injury,  pro- 
duced by  similar  intervening  agencies." 

In  the  Bigham  Case  the  railroad  company 
was  negligent  in  not  providing  a  safe  latch 
to  the  gate  of  a  lot  in  which  cattle  were 
placed,  and  was  held  liable  for  the  injury  to 
cattle  which  broke  through  the  gate  and 
escaped,  but  wa«  held  not  to  be  liable  for  in- 
jury to  a  man  who  was  attempting  to  pre* 
vent  the  escape  by  guarding  the  gate.  The 
escape  of  the  cattle  should  have  been  fore- 
seen as  a  consequence,  but  the  presence  of 
L.R.A.1916D. 


the  man  at  the  gate  could  not  have  been  an- 
ticipated; therefore  the  injury  to  him  could 
not  have  been  anticipated  as  a  result  of  the 
negligence.  In  this  case  it  was  negligence  to. 
permit  spikes  to  lie  upon  the  track,  and  if 
Blackshear  had  been  lawfully  on  or  near  the 
track  in  discharge  of  a  duty,  and  had  re- 
ceived his  injury,  there  might  be  liability. 
In  support  of  the  case  cited,  we  add  the  fol- 
lowing: Sjogren  v.  Hall,  53  Mich.  274,  18. 
N.  W.  812;  American  Brewing  Asso.  v.  Tal- 
bot, 141  Mo.  674,  64  Am.  St.  Rep.  548.  42  S. 
W.  679,  3  Labatt,  Mast.  &  S.  §§  1042-1045. 

This  doctrine  is  well  stated  in -vol.  .3, 
Labatt  on  Master  &  Servant,  2d  ed.  §  1042, 
in  the  following  language: 

"The  negative  form  of  the  doctrine  under 
discussion  may  be  stated  in  its  most  general 
form  as  follows:  'A  person  is  not  .  .  . 
answerable  at  law  for  a  failure  to  avert  or 
avoid  peril  that  could  not  have  been  foreseen 
by  one  in  like  circumstances,  and  in  the 
exercise  of  such  care  as  would  be  character- 
istic of  a  prudent  person  so  situated.'  In 
other  words,  it  is  not  negligence  to  fail  to 
provide  against  an  accident  of  such  a  nature 
that  nobody  could  have  foreseen  it,  and  that 
no  prudence  could  have  anticipated  the 
need  of  guarding  against  it.  After  an  ac- 
cident has  occurred  it  may  be  easy  to  see 
what  would  have  prevented  it;  but  that  of 
itself  does  not  prove  nor  tend  to  prove  tba^. 
reasonable  or  ordinary  care  would  have  an- 
ticipated and  provided  against  it." 

We  have  conceded  the  correctness  of  the 
jury's  conclusions  as  the  basis  upon  which 
to  determine  the  rule  of  law  applicable,  but 
we  do  not  concede  that  this  court  would  be 
bound  to  accept  such  conclusion ;  for  it  is  in 
disregard  of  the  natural  laws  which  govern 
in  such  cases  that  an  iron  wheel  would  lift 
an  iron  spike  from  the  ground  and  throw  it 
any  distance.  If  it  be  admitted  as  true,  then 
it  proves  that  it  could  not  have  been  fore- 
seen by  the  railroad  company's  employees  in 
this  case,  as  such  occurrence  would  be  so 
rare  that  it  could  not  be  anticipated. 

We  therefore  conclude  that,  admitting  the 
truth  of  the  statements  made  by  the  wit- 
nesses, the  occurrence  was  of  such  a  nature 
that  it  could  not  have  been  anticipated  and 
guarded    against.      Therefore   the    railroad 
company  was  not  guilty  of  negligence,  and 
is    not    liable   for   the   injury   which   was 
caused.     It   is   therefore   ordered   that  the  ' 
judgment   of   the    District    Court   and   the 
Court  of  Civil  Appeals  be  reversed,  and  that 
judgment  be  here  entered  that  the  defend- 
ant in  error,  Blackshear,  take  nothing  by  hiB> 
suit,  and  that  the  plaintiff  in  error  recover  | 
against  him  all  costs  of  both  eourta. 
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UNITED  STATES  SUPREME  COURT.  I  purposes   of   prostitution,   contrary   to  the 

white  slave  act  of  June  25,  1910. 


UNITED  STATES,  Plff.  in  Err., 

V. 

CLARA  HOLTE. 

<236  U.  S.  140,  59  L.  ed.  — ,  35  Sup.  Ct. 

Rep.  271.) 

Conspiracy  —  asalnefe  United  States  ^ 
white  slave  traffic  -«  sulU  oX  woman. 

1.  A  woman  may  conspire  "to  eonunit  an 
offense  against  the  United  States"  within 
the  meaning  of  the  provisions  of  the  Crimi- 
nal Code  of  March  4,  1909,  §  37,  although 
the  object'  of  the  conspiracy  is  her  own 
transportation   in   interstate  commerce  for 


(Mr.  Justice  Lamar  and  Mr.  Justice  Day 

dissent.) 

(February  1,  1916.) 

ERROR  to  the  District  Court  of  the  Unit- 
ed States  for  the  Eastern  District  of 
Wisconsin  to  review  a  judgment  sustain- 
ing a  demurrer  to  an  indictment  charging 
defendant  with  conspiring  to  cause  her  own 
transportation  in  interstate  commerce  for 
purposes  of  prostitution.  Reversed. 
The  facts  are  stated  in  the  opinion. 


Note, '-^  Indictment,  of  woman  tranS' 
ported  in  violation  of  the  white  stave 
traffic  act,  for  conspiracy  to  violate 
the  laws  of  the  Vnited  States, 

As  to  the  possible  bearing  of  the  opin- 
ion in  United  States  y.  Holti^  on  the 
question  of  indicting,  under  the  white  slave 
traffic  act,  the  woman  transported  in  viola- 
tion thereof,  see  citation  of  the  case  in  note 
in  L.R.A.1915A,  862,  in  which  the  construc- 
tion, applicability,  and  effect  of  the  act  was 
considered. 

On  page  866  of  the  note  to  which  refer- 
ence has  just  been  made.  United  States  v. 
Diggs  and  United  States  v.  Caminetti,  un- 
reported cases,  were  cited  to  the  propdaition 
that  transporting  a  female  person  in  inter- 
state commerce  for  the  purpose  of  having 
illicit  sexual  intercourse  with  her  is  an 
indictable  offense  under  the  statute.  Both 
cases  have  now  been  affirmed  in  220  Ped. 
545,  on  the  point  to  which  they  were  there 
cited.  It  is  also  held  to  be  immaterial  that 
defendant  did  not  actudily  purchase  the 
transportation,  it  being  understood  between 
him  and  the  person  who  did  purchase  i,i 
that  the  defenaant  would  reimburse  him. 

The  holding  in  United  States  v.  Holte, 
on  the  applicability  of  the  general  rule, 
that  one  who  could  not  be  indicted  for  an 
offense  may  be  indicted  for  a  conspiracy  to 
commit  the  offense,  to  a  female  person  who 
aaaiste  in  transporting  herself  in  violation 
of  the  act  of  1910,  appears  to  have  resulted 
partly  from  a  desire  on  the  part  of  the 
majority  to  put  an  end  to  an  evil  which 
has  arisen  out  of  the  broad  ccmstruction 
heretofore  given  to  the  statute,  i.  e.,  black- 
mail. The  almost  unlimited  scope  given  to 
the  operation  of  the  statute  (see  note  in 
L.R.AJ9]dA,  862)  furnished  a  wide  field 
for  the  work  of  the  blackmailer,  and  per- 
haps the  opportunity  was  not  neglected. 
See  statemeut  by  the  court  where  it  sup- 
poses a  case  of  blackmail,  also  statenaent  m 
dissenting  opinion  as  to  the  correct  remedy 
for  blackmail. 

Neither  the  majority  of  the  court,  nor 
the  minority,  disputed  the  general  rule  that 
a  person  who  could  not  be  convicted  of  an 
offense  may  nevertheless,  under  certain  cir- 
cumstances, be  convicted  of  conspiracy  to 
commit  the  offense,  the  other  conspirators 
\4.R.A.1915D. 


being  capable  of  conunitting  the  completed 
offense.     Nor  did  they  dispute  the  sound- 
ness of  the  exceptions  to  the  general  rule. 
The  disagreement  was  upon  the  applicabil- 
ity of  the  rule  to  the  facts  in  case  of  a 
woman  conspiring  to  transport  herself   in 
violation  of  the  act  of  1910.     The  decision 
being  by  the  court  of  last  resort,  it  must 
be  regarded  as  settling  the  question  in  favor 
of   the   applicability    of    the   general    rule, 
notwithstanding  the  apparently  irrefutable 
arguments  against  it  produced  by  the  dis- 
senting members  of  the  court.    Mr.  Justice 
Lamar  advanced  at  least  two  points  which 
were  not  effectively  refuted  by  the  major- 
ity.    First,  he  showed  by   the  laofit  con- 
vincing arguments  that  the  general  object 
of  the  statute  is  to  protect  the  woman  on 
the  theorv  that  she  is  the  victim.    The  ma- 
jority attempted  to  meet  this   proposition 
by  supposing  a  case  that  would  show  that 
the  theory  of  the  law  as  stated  is  not  based 
upon  fact.    Then  they  say  that  the  general 
rule  can   be   applied,   "if   we  abandon   the 
illuaicm  that  the  woman  always  is  the  vic- 
tim,"   The  position  taken  by  each  side  on 
this  point  can  be  seen  clearly  bv  making  a 
comparison  of  the  words,  ''whether  with  or 
without  her  consent,"  used  in  the  statute, 
with  the  same  words  used  in  various  state 
statutes,   providing  that  any   male   person 
over  a  certain  age  who  has  sexual  inter- 
course with  a  female  person  under  a  cer- 
tain  age,   "with   or   without   her   consent," 
shall  b«  guilty  of  the  crime  of  rape.    Could 
a  girl  under  the  age  fixed  by  these  statutes 
be  convicted  of  conspiracy  to  commit  rape 
upon   herself,  her   codefendants   being   per- 
sons capable  of  committing  the  completed 
crime?     "If  we  abandon  the  illusion  that 
the  woman  always  is  the  victim,"  that  is, 
if  we  may   abandon   that   illusion   by   sup- 
posing a  case,  and  it  takes  no  stretch  of 
imagination  to  do  so,  that  clearly  demon- 
strates   the   fact    that   the   woman    is   not 
always  the  victim,  then  she  might  be  con- 
victed of  a  conspiracy  to  violate  one  of  these 
statutes.     Mr.  Justice  Lamar  would  prob- 
ably say  that  the  courts  should  wait  until 
the   legislative   power   has   '^abandoned   the 
illusion"  by  enacting  a  statute  the  theory 
of  which  is  based  upon  fact.    If,  as  may  be 
the  case,  the  majority  meant  that  the  illu- 
sion  consists   in   supposing   the   theory   of 
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Mr.  William  Wallace,  Assistant  Attor- 
ney General,  for  plaintiff  in  error: 

Where  the  substantive  offense  requires 
combination  for  its  conunission,  the  same 
combination  cannot  be  also  used  as  the 
basis  of  a  (Conspiracy  charge;  i.  e.,  the  pros- 
ecutor may  not  split  the  substantive  offense 
into  elements  and  frame  an  indictment  on 
one  element.  But  where  the  substantive 
offense  may  be  consummated  without  a 
combination,  the  addition  of  that  element 
furnishes  the  additional  ingredient  distin- 
guishing conspiracy  from  the  substantive 
offense,  and  makes  it  lawful  to  indict  for 
either  or  both. 

Chadwick  v.  United  States,  72  G.  C.  A. 
343,  141  Fed.  236;  United  States  v.  New 
York  C.  k  H.  R.  R.  Co.  146  Fed.  303;  Ex 
parte  Lyman,  202  Fed.  303;  Reg.  v.  Whit- 
church, L.  R.  24  Q,  B.  Div.  420,  59  L.  J. 
Mag.  Gas.  N.  S.  77,  62  L.  T.  N.  S.  124,  38 
Week.  Rep.  336,  16  Cox,  C.  C.  743,  54  J. 
P.  472,  8  Am.  Crim.  Rep.  1;  State  v.  Crof- 
ford,  133  Iowa,  478,  110  N.  W.  921. 

Guilty  complicity  on  the  part  ot  the 
woman  transported  is  not  a  necessary  in- 
gredient of  the  substantive  offense. 

Hoke  V.  United  SUtes,  227  U.  S.  320,  57 
L.  ed.  526,  43  LJlJk.(N.S.)  906,  33  Sup. 
Ct.  Rep.  281,  Ann.  Gas.  1913E,  905;  Bennett 
V.  United  States,  114  C.  G.  A.  402,  194  Fed. 
630,  affirmed  in  227  U.  S.  333,  57  L.  ed. 
531,  33  Sup.  Gt  Rep.  288;  United  States  v. 
Westman,  182  Fed.  1017. 

If  the  act  prohibited  by  each  statute  de- 
mands for  its  accomplishment  the  doing  of 
the  same  things,  then  there  is  legal  identity. 
If,  however,  any  element  is  demanded  by 
either  that  is  not  essential  to  the  other, 
then  they  are  separately  punishable  as  dif- 
ferent offenses,  even  though  the  elements  of 


both  may  be  furnished  by  the  same  single 
happening. 

State  V.  Grofford,  133  Iowa,  480,  110  N. 
W.  921;  Gavieres  v.  United  States,  220  U. 
S.  342,  55  L.  ed.  490,  31  Sup.  Ct.  Rep.  421. 

The  later  consummation  of  the  main  of- 
fense by  Laudenschleger  could  not  swallow 
up,  or  give  immunity  to,  the  earlier  com- 
pleted crime  of  conspiracy. 

Heike  v.  United  States,  227  U.  S.  131, 
144,  57  L.  ed.  450,  455,  33  Sup.  Gt.  Rep. 
226,  Ann,  Gas.  1914G,  128;  Gtirley  v.  United 
States,  64  G.  G.  A.  369,  130  Fed.  1;  United 
States  V.  Stamatopoulps,  164  Fed.  524;  So- 
lander  v.  People,  2  Colo.  48;  State  v.  Grof- 
ford, 133  Iowa,  478,  110  N.  W.  921. 

Though  the  penalty  provisions  of  the 
crime  punished  by  §  2  were  limited  exclu- 
sively to  procurers,  no  corresponding  limi- 
tation is  to  be  found  in  §  37,  which,  being 
aimed  at  every  perscw,  must  apply  to  the 
defendant  Holte. 

United  States  v.  Portals,  235  U.  S.  27, 
59  L.  ed.  — ,  35  Sup.  Ct.  Rep.  1;  United 
States  V.  Lewis,  235  U.  S.  282,  59  L.  ed.  — , 
35  Sup.  Ct.  Rep.  44. 

No  appearance  for  defendant  in  error. 

Mr.  Justice  Holmes  d^vered  the  opin- 
ion of  the  court: 

This  is  an  indictment  for  a  conspiracy 
between  the  present  defendant  and  one 
Laudenschleger  that  Laudenschleger  shotild 
cause  the  defendant  to  be  transported  from 
Illinois  to  W^isconsin  for  the  purpose  of 
prostitution,  contrary  to  the  act  of  June 
25,  1910,  chap.  395,  36  Stat,  at  L.  825, 
Gomp.  Stat.  1913,  §  8812.  As  the  defend- 
ant is  the  woman,  the  district  court  sus- 
tained a  demurrer  on  the  ground  that  al- 
though the  offense  could  not  be  committed 


the  law  to  be  that  the  "woman  always  is 
the  victim,"  then  its  one  illustration  has 
no  force,  or  at  least  it  is  not  of  sufficient 
force  to  overcome  the  arguments  and  facts 
produced  by  the  minority.  Secondly,  the 
minority  say  that  the  woman  had  to  be  con- 
sidered an  object  of  traffic  in  interstate 
comraeree  in  order  to  sustain  the  constitu- 
tionality of  the  statute  (see  Hoke  v.  United 
States,  43  L.R.A.(N.S.)  906,  note),  hence 
Congress  has  no  jurisdiction  to  punish  her 
on  the  theory  that  she  is  not  an  object  of 
traffic,  but  a  free  agent  responsible  for  her 
own  transportation.  There  is  no  comment 
by  the  inajority  on  this  point. 

To  summarize  what  has  been  said,  supra, 
it  may  be  added:  (1)  If  the  premise  of 
the  minority  (that  the  statute  was  passed 
upon  the  theory  that  the  woman  is  the  vic- 
tim )  is  conceded,  their  conclusion  seems  to  • 
be  irresistible.  It  matters  not  whether  the 
theory  is  an  illusion  or  not  if  Congress 
based  the  statute  upon  it,  for  in  that  case 
the  courts  cannot  abandon  it.  (2)  The  ma- 
jority produced  no  argument  that  in  any 
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way  overthrows  the  premise  of  the  minority. 
The  fact  that  individual  cases  arise  in 
which  the  woman  is  not  the  victim  does  not 
disprove  the  statement  that  Congress  based 
the  law  upon  the  theory  that  the  woman 
is  the  victim,  any  more  than  it  proves  that 
the  state  legislature  did  not  pass  the  statu- 
tory rape  act  on  the  theory  that  the  girl 
is  the  victim.  The  minority  produced  some 
very  convincing  arguments  in  support  of 
their  premise.  It  is  to  be  regretted  that 
the  majority  did  not  attack  these  argu- 
ments and  show  that  Congress  did  not  act 
upon  the  theory  that  the  woman  is  the  vic- 
tim. In  this  way  only  could  they  logically 
avoid  the  conclusion  of  the  minority. 

In  the  dissenting  opinion  it  is  also  time- 
ly suggested  that  the  holding  by  the  ma- 
jority will  likely  hamper  the  government 
in  prosecutions  in  the  matter  of  intro- 
ducing evidence,  the  woman  transported 
now  being  able  to  refuse  to  testify  on  the 
ground  that  she  may  iacriminate  herself. 

J.  W.  M. 
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without  her,  ahe  was  no  party  to  it,  but 
only  the  victim.  The  single  question  is 
whether  that  ruling  is  right.  We  do  not 
liave  to  consider  what  would  be  necessary 
to  constitute  the  substantive  crime  under 
the  act  of  1910,  or  what  evidence  would  be 
required  to  convict  a  woman  under  an  in- 
dictment like  this;  but  only  to  decide 
whether  it  is  impossible  for  the  transported 
woman  to  be  guilty  of  a  crime  in  conspiring 
&B  alleged. 

The  words  of  the  Penal  Code  of  March  4, 
1909,  chap.  321,  §  37  [35  Stat,  at  L.  1096, 
Comp.  Stat.  1913,  §  10,201],  are  "conspire 
«  .  .  to  commit  any  offense  against  the 
United  States;"  and  the  argument  is  that 
they  mean  an  offense  that  all  the  conspira- 
tors could  commit;  and  that  the  woman 
could  not  commit  the  offense  alleged  to  be 
the  object  of  the  conspiracy.  For  although 
the  statute  of  1910  embraces  matters  to 
which  she  could  be  a  party,  if  the  words 
are  taken  literally,  for  instance,  aiding  in 
procuring  any  form  of  transportation  for 
the  purpose,  the  conspiracy  alleged,  as  we 
have  said,  is  a  conspiracy  that  Lauden- 
flchleger  should  procure  transportation  and 
should  cause  the  woman  to  be  transported. 
Of  course,  the  words  of  the  Penal  Code 
could  be  narrowed  as  we  have  suggested, 
but  in  that  case  they  would  not  be  as  broad 
as  the  mischief;  and  we  think  it  plain  that 
they  mean  to  adopt  the  common  law  as  to 
conspiracy,  and  that  "commit"  means  no 
more  than  bring  about.  For,  as  was  ob- 
served in  Drew  v.  Thaw  (Dec.  21,  1914) 
{236  U.  S.  432,  69  L.  ed.  — ,  36  Sup.  Ct. 
Bep.  137],  a  conspiracy  to  accomplish  what 
an  individual  is  free  to  do  may  be  a  crime 
(Reg.  V.  Mears,  4  Cox,  C.  C.  423,  2  Den. 
O.  C.  79,  Temple  &  M.  414,  20  L.  J.  Mag. 
Cas.  N.  S.  69,  15  Jur.  66;  Reg.  v.  Howell,  4 
Fost.  &  F.  160) ;  and  even  more  plainly  a 
person  may  conspire  for  the  commission  of 
a  crime  by  a  third  person.  We  will  assume 
that  there  may  be  a  d^ree  of  co-operation 
that  would  not  amount  to  a  crime,  as  where 
it  was  held  that  a  purchase  of  spirituous  li- 
quor from  an  unlicensed  vendor  was  not  a 
crime  in  the  purchaser,  although  it  was  in 
the  seller.  Com.  v.  Willard,  22  Pick.  476. 
But  a  conspiracy  with  an  oflBcer  or  em- 
ployee of  the  government  or  any  other  for 
an  offense  that  only  he  could  commit  has 
been  held  for  many  years  to  fall  within 
the  conspiracy  section,  now  §  37,  of  the 
Penal  Code.  United  States  v.  Martin,  4 
Cliff.  156,  164,  Fed.  Cas.  No.  15,728;  United 
States  V.  Bayer,  4  Dill.  407,  410,  Fed.  Cas. 
No.  14,547;  United  States  v.  Stevens,  44 
Fed.  132,  140;  State  ex  rel.  Durner  v.  Hue- 
gin,  110  Wig.  189,  246,  62  L.R.A.  700,  85 
N.  W.  1046,  16  Am.  Crim.  Rep.  332.  So  a 
woman  may  conspire  to  procure  an  abor- 
LltJk.l916D. 


tion  upon  herself  when,  under  the  law,  she 
could  not  coonmit  the  substantive  crime; 
and  therefore,  it  has  been  held  could  not  be 
an  accomplice.  Reg.  v.  Whitchurch,  L.  R. 
24  Q.  B.  Div.  420,  422,  59  L.  J.  Mag.  Cas. 
N.  S.  77,  62  L.  T.  N.  S.  124,  38  Week.  Rep. 
336,  16  Cox,  C.  C.  743,  64  J.  P.  472,  8  Am, 
Crim.  Rep.  1;  Solander  v.  People,  2  Colo. 
48,  63;  State  v.  Crofford,  133  Iowa,  478, 
480,  110  N.  W.  921. 

So  we  think  that  it  would  be  going  too 
far  to  say  that  the  defendant  could  not  be 
guilty  in  this  case.  Suppose,  for  instance, 
that  a  professional  prostitute,  as  well  able 
to  look  out  for  herself  as  was  the  man, 
should  suggest  and  carry  out  a  journey 
within  the  act  of  1910  in  the  hope  of  black- 
mailing the  man,  and  should  buy  the  rail- 
road tickets,  or.  should  pay  the  fare  from 
Jersey  City  to  New  York, — she  would  be 
within  the  letter  of  the  act  of  1910,  and  we 
see  no  reason  why  the  act  should  not  be 
held  to  apply.  We  see  equally  little  rea- 
son for  not  treating  the  preliminary  agree- 
ment as  a  conspiracy  that  the  law  can 
reach,  if  we  abandon  the  illusion  that  the 
woman  always  is  the  victim.  The  words  of 
the  statute  punidi  the  transportation  of  a 
woman  for  the  purpose  of  prostitution  even 
if  she  were  the  first  to  suggest  the  crime. 
The  substantive  offense  might  be  committed 
without  the  woman's  consent;  for  instance, 
if  she  were  drugged  or  taken  by  force. 
Therefore  the  decisions  that  it  is  impossible 
to  turn  the  concurrence  necessary  to  effect 
certain  crimes  such  as  bigamy  or  duelling 
into  a  conspiracy  to  commit  them  do  not 
apply. 

Judgment  reversed. 

Mr.  Justice  HcReynolds  took  no  part 
in  the  consideration  and  decision  of  this 
case. 

Mr.  Justice  Ijamar,  dissenting: 
I    dissent    from    the    conclusion    that    a 
woman  can  be  guilty  <^  conspiring  to  have 
herself  unlawfully  transported  in  interstate 
commerce  for  purposes  of  prostitution. 

Congress  had  no  power  to  punish  immor- 
ality, and  certainty  did  not  intend  by  this 
act  of  June  26,  1910  (36  Stat,  at  L.  825, 
chap.  395,  Comp.  Stat.  1913,  §  8812),  to 
make  fornication  or  adultery,  which  was  a 
state  misdemeanor,  a  Federal  felony,  pun- ' 
ishable  by  $5,000  fine  and  five  years'  im- 
prisonment. But  when  it  appeared  that 
there  was  a  traffic  in  women  to  be  used  for 
purposes  of  prostitution,  debauchery,  and 
immoral  purposes.  Congress  legislated  so  as 
to  prohibit  their  interstate  transportation 
in  such  vicious  business.  That  there  was 
such  traffic  in  women  and  girls;  that  they 
were  "literally  slaves,"  "Owned  and  held  as 
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property  and  chattels,"  and  that  their  traf- 
fickers made  large  profits,  is  set  out  at 
length  in  the  Reports  of  the  House  and  Sen- 
ate Committees  (6l8t  Congress,  2d  Session), 
recommending  the  passage  of  the  bill.  So 
tiiat  an  argument  based  on  the  use  of  the 
word  "slave,"  "enslaved,"  "traffic  in  women," 
"business  in  women,"  "subject  of  transpor- 
tation," and  the  like, — which  might  other- 
wise appear  to  be  strained, — is  amply 
justified  by  the  amazing  facts  which  those 
reports  show  as  to  the  existence  and  extent 
of  the  business  and  the  profits  made  by  the 
trafl!ickers  in  women.  The  argument  based 
on  the  use  of  these  words,  and  what  they 
imply,  is  further  justified  by  the  fact  that 
the  statute  itself  declares  ( §  8 )  that  it  shall 
be  known  as  the  "white  slave  traffi9  act." 
In  giving  itself  such  a  title  the  statute 
specifically  indicates  that,  while  of  right, 
woman  is  not  an  object  of  merchandise  or 
traffic,  yet  for  gain  she  has  by  some  been 
wrongfully  made  such  for  purposes  of 
prostitution;  and  that  trade  Congress  in- 
tended to  bar  from  interstate  commerce. 

The  act  either  applies  to  women  who  are 
willingly  transported,  or  it  does  not.  If 
it  does  not  apply  to  those  who  willingly  go 
(47  H.  R.  61st  Cong.  2d  Session,  p.  10), 
then  there  was  no  ofi'ense  by  the  man  who 
transported  her,  or  in  the  woman  who 
voluntarily  went, — and,  in  that  event,  there 
was;  of  course,  no  conspiracy  against  the 
laws  of  the  United  States  in  her  agreeing 
to  go.  The  indictment  here,  however,  as- 
sumes that  the  act  applies  not  only  to 
those  who  are  induced  to  go,  but  also  to 
those  who  aid  the  panderer  in  securing 
their  own  transportation.  On  that  assump- 
tion, every  woman  transported  for  the  pur- 
poses of  the  business  stands  on  the  same 
footing,  and  cannot  by  her  consent  change 
her  legal  status.  And  if  she  cannot  be  di- 
rectly punished  for  being  transported,  she 
cannot  be  indirectly  punished  by  calling 
her  assistance  in  the  transportation  a  con- 
spiracy to  violate  the  laws  of  the  United 
States.  For  if  she  is  within  the  circle  of 
the  statute's  protection,  she  cannot  be  taken 
out  of  that  circle  by  the  law  of  conspiracy, 
and  thus  be  subjected  to  punishment  be- 
cause she  agreed  to  go. 

The  statute  does  not  deal  with  the  offense 
of  fornication  and  adultery,  but  treatd  the 
woman  who  is  transported  for  use  in  the 
business  of  prostitution  as  a  victim,— -often 
a  willing  victim,  but  nevertheless  a  victim. 
It  treats  her  as  enslaved,  and  seeks  to 
guard  her  against  herself  as  well  as  against 
her  slaver;  against  the  wiles  and  threats, 
the  compulsion  and  inducements,  of  those 
who  treat  her  as  though  she  was  merchan- 
dise and  a  subject  of  interstate  transpor- 
tation. The  woman,  whether  coerced  or  in- 
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duced,  whether  willingly  or  unwillingly 
transported  for  purposes  of  prostitution,  de- 
bauchery, and  immorality,  is  regarded  as 
the  victim  of  the  trafficker,  and  she  cannot 
therefore  be  punished  for  being  enslaved, 
nor  for  consenting  and  agreeing  to  be  trans- 
ported by  him  for  purposes  of  such  business. 
To  hold  otherwise  would  make  the  law  of 
conspiracy  a  sword  with  which  to  punish 
those  whom  the  traffic  act  was  intended  to 
protect. 

The  fact  that  prostitutes  and  others 
have  used  this  statute  as  a  means  by  which 
to  levy  blackmail  may  furnish  a  reason  why 
that  should  be  made  a  Federal  offense,  so 
that  she  and  they  can  be  punished  for  black- 
mail or  malicious  prosecution.  But  those 
evils  are  not  to  be  remedied  by  extending 
the  law  of  conspiracy  so  as  to  treat  the  en- 
slaved subject  of  transportation  as  a  guilty 
actor  in  her  own  transportation;  and  then 
punish  her  because  she  agreed  with  her 
slaver  to  be  shipped  in  interstate  commerce 
for  purposes  of  prostitution.  Such  a  con- 
struction would  make  every  willing  victim 
indictable  for  conspiracy.  Even  that  elas- 
tic offense  cannot  be  extended  to  cover  such 
a  case. 

There  are  no  decisions  dealing  directly 
with  the  question  as  to  whether  a  womaii 
assisting  in  her  own  illegal  transportation 
can  be  prosecuted  for  conspiracy.  There 
are,  however,  a  number  of  authorities  deal- 
ing with  somewhat  analogous  subjects.  For 
example,  in  prosecutions  for  abortion,  the 
woman  "does  not  stand  legally  in  the  situa- 
tion of  an  accomplice,  for  although  she  no 
doubt  participated  in  the  moral  offense  im- 
puted to  the  defendant,  she  could  not  have 
been  indicted  for  that  offense.  The  law  re- 
gards her  as  the  victim  rather  than  the 
perpetrator."  Dunn  v.  People,  29  N.  Y.  523, 
86  Am.  Dec.  310;  Com,  v.  Wood,  11  Gray, 
86;  State  v.  Hyer,  39  X.  J.  L.  698;  State  v. 
Murphy,  27  N.  J.  L.  114;  Com.  v.  Follans- 
bee,  155  Mass.  274,  29  N.  E.  471;  Slate  v. 
Owens,  22  Minn.  244;  Watson  v.  State,  9 
Tex.  App.  238;  Keller  v.  State,  102  Ga.  510, 
31  S.  E.  92  (seduction).  Contra  apparent- 
ly in  England  and  Colorado.  Reg.  v.  Whit- 
church, L.  R.  24  Q.  B'.  Div.  240,  69  L.  J. 
Mag,  Cas.  N.  S.  77,  62  L.  T.  N.  S.  124,  38 
Week.  Rep.  336,  16  Cox,  C.  C.  743,  64  J.  P. 
472,  8  Am.  Crim.  Rep.  1;  Solander  v.  Peo- 
ple, 2  Colo.  48,  So,  too,  a  person  who 
knowingly  purchases  liquor  from  one  un- 
authorized to  sell  it  is  not  guilty  of  a  critni- 
nal  offense  and  is  not  an  accomplice.  State 
V.  Teahan,  50  Conn.  100;  Com.  y.  Pillsbury. 
12  Gray,  127;  People  v.  Smith,  28  Hun,  626, 
affirmed  on  opinion  below,  92  N.  Y.  665; 
State  V.  Baden,  37  Minn.  212,  34  N.  W.  24. 

Where  the   purchaser  of  liquor   sold   in 
violation  of  law  was  prosecuted  for  indue- 
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Sng  tlie  seller  to  commit  a  erime,  the  court 
•aid: 

"Everj  sale  implies  a  purchaser;  there 
must  be  a  purchaser  as  well  as  a  seller, 
and  this  must  have  been  known  and  under- 
stood by  the  legislature.  Now,  if  it  were 
intended  that  the  purchaser  should  be  sub- 
ject to  any  penalty,  it  is  to  be  presumed 
that  it  would  have  been  declared  in  the 
statute,  either  by  imposing  a  penalty  on 
the  buyer  in  terms,  or  by  extending  the 
penal  consequences  of  the  prohibited  act 
to  all  persons  aiding,  counseling,  or  en- 
couraging the  principal  offender.  There  be- 
ing no  such  provision  in  the  statute,  there 
is  a  strong  implication  that  none  such  was 
intended  by  the  legislature."  Com.  v.  Wil- 
lard,  22  Pick.  479. 

United  States  v.  Dietrich,  126  Fed.  667, 
though  not  directly  in  point,  sheds  light  on 
the  subject.  There  two  persons  were  in- 
dicted under  Rev.  Stat.  §  5440,  for  conspir- 
ing to  violate  that  law  of  the  United  States 
(Rev.  Stat.  §  1781)  which  makes  it  a  crimi- 
nal offense  to  agree  to  give  or  to  receive  a 
bribe.  The  court  held  that  agreeing  to  give 
or  receive  a  bribe  was  the  substantive  of- 
fense, and  not  a  conspiracy.  For  when  an 
offense,  as  bigamy  or  adultery,  requires  for 
its  completion  the  concurrence  of  two  per- 
sons, ''the  government  cannot  evade  the 
limitations  by  indicting  as  for  a  conspir- 
tcy." 

And  in  Reg.  v.  Tyrrell  [1894]  1  Q.  B.  711, 
63  L.  J.  Mag.  Cas.  N.  S.  68,  10  Reports,  82, 
70  L.  T.  N.  S.  41,  42  Week.  Rep.  255,  17 
Cox,  C.  C.  716,  where  a  girl  under  fifteen 
years  of  age  was  prosecuted  for  inciting 
a  man  to  commit  adultery  with  her,  one 
of  the  judges  considered  that  she  could  not 
be  found  guilty  because  she  was  under  the 
age  of  consent,  and  the  other  said  that  the 
statute  did  not  apply  because  "there  is  no 
trace  in  the  statute  of  any  intention  to 
treat  the  woman  or  girls  as  criminals." 

Applying  these  cases,  it  appears  that 
under  the  white  slave  traffic  act  there  must 
be  a  woman  who  is  transported  and  a  per- 
son who  compels  or  induces  her  to  be  trans- 
ported, or  who  aids  her  in  such  transporta- 
tion. 'There  is  no  trace  in  the  statute  of 
any  intention  to  treat  the  women  or  girls 
as  criminals"  for  being  transported,  nor  for 
agreeing  that  they  will  be  transported,  nor 
for  aiding  in  the  transportation.  And  if, 
as  said  in  Com.  v.  Willard,  22  Pick,  479, 
Congress  had  intended  that  they  should  be 
subject  to  indictment  for  conspiracy,  *'it 
tDould  have  teen  declared  .  ,  ,  by  ex- 
tending the  penal  consequences  of  the  pro- 
hibited act  to  all  persons  aidingj  counsel- 
ing, or  encouraging  the  principal  offender. 
There  being  no  such  provision  in  the  stat- 
L.R.A.1915D. 


ute,  there  is  a  strong  implication  that  none 
such  was  intended  by  tlie  legislature." 

To  this  may  be  added  the  practical  con- 
sideration, that  any  construction  making 
the  woman  liable  for  participation  in  the 
transportation  will  not  only  tend  to  pre- 
vent her  from  coming  forward  with  her 
evidence,  but  in  many  instances  she  will  be 
in  position  to  claim  her  privilege  and  can 
refuse  to  testify  on  tiie  ground  that  she 
might  thereby  subject  herself  to  prosecu- 
tion for  conspiracy,  in  that  she  aided  in 
the  violation  of  the  law,  even  though  it  was 
intended  for  the  protection  of  her  unfortu* 
nate  class. 

The  woman,  whether  treated  as  the  will- 
ing or  an  unwilling  victim  of  such  transpor- 
tation for  such  business  purpose,  cannot  be 
found  guilty  of  the  main  offense,  nor  pun- 
ished for  the  incidental  act  of  conspiring  to 
be  enslaved  and  transported.  Indeed,  if 
she  could  be  so  punished  for  conspiring  with 
her  slaver,  the  fundamental  idea  that  makes 
the  act  valid  would  be  destroyed.  She 
would  cease  to  be  an  object  of  traffic;  and 
instead  of  being  the  subject  of  illegal  trans- 
portation would — not  be  transported  by  a 
slaver  as  an  object  of  interstate  commerce, 
so  as  to  be  subject  to  regulative  prohibi- 
tions under  the  commerce  clause— but  would 
be  voluntarily  traveling  on  her  own  account, 
and  punishable  by  the  laws  of  the  state  for 
prostituti<m  practised  after  her  arrival. 

I  am  authorized  to  say  that  Mr.  Justice 
Day  concurs  in  this  dissent. 
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STATE  OF  WASHINGTON  EX  REL.  W.  L. 
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R.  E.  BUCKLIN  et  aL 

(—  Wash.  — .,  145  Pac.  58.) 

Corporation  —  right  to  Inspect  books  — 
l)enefit  of  rival. 

That  a  stockholder  of  a  corporation  also 
holds  stock  in  a  rival  corporation,  and  de- 
sires to  inspect  its  books  to  enable  him  to 
ascertain  its  prices  and  customers,  so  that 

Note.  —  As  to  right  of  stockholder  to  in- 
spect books  of  the  corporation,  see  notes  to 
Weihenmayer  v.  Bitner,  46  L.R.A.  446; 
Kuhback  v.  Irving  Cut  Glass  Co.  20  L.R.A. 
(N.S.)  185;  Sta&  ex  rel.  Brumlev  v.  Jes- 
snp  &  M.  Paper  Co.  30  L.R.A. (N.S.)  290, 
and  White  v.  Manter,  42  L.R.A.  (N.S.)  332; 
see  also  subsequent  cases,  Davidson  v.  Al- 
meda  Consol.  Mines  Co.  48  L.R.A. (N.S.) 
847,  and  State  ex  rel.  Aultman  v.  Ice,  post, 
288. 
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the  rival  may  underbid  it  and  discredit  its 
work  to  its  customers,  does  not  deprive  him 
of  the  benefit  of  a  by-law  entitling  each 
stockholder  to  inspect  the  books  and  rec- 
ords of  the  corporation  at  any  time  during 
business  hours. 

(December  28,  1914.) 

APPEAL  by  relators  from  a  judgment  of 
the  Superior  County  for  Kitsap  Coun- 
ty in  favor  of  respondents  in  a  mandamus 
proceeding  to  compel  them  to  permit  re- 
lators to  examine  the  books  and  records  of 
a  corporation  in  which  they  are  stockhold- 
ers.   Reversed. 

The  facts  are  stated  in  the  opinion. 
Mr.  J.  H.  Allen  for  appellants. 

Parker,  J.,  delivered  the  opinion  of  the 
court : 

The  relators,  W.  L.  Gwinn  and  R.  L. 
Thomas,  stockholders  of  the  Kitsap  Title 
Abstract  Company,  seek  by  mandamus  pro- 
ceedings to  compel  the  respondents  R.  E. 
Bucklin  and  E.  A.  Landolt,  the  president 
and  secretary,  respectively,  of  that  company, 
to  permit  the  relators  to  examine  the  books 
and  records  of  the  company.  Upon  a  hear- 
ing had  in  the  superior  court^  judgment 
was  rendered  denying  the  relief  prayed  for 
and  dismissing  the  action.  From  this  rul- 
ing and  judgment,  relators  have  appealed 
to  this  court. 

The  Kitsap  Title  Abstract  Company  is  a 
corporation  organized  and  existing  under 
the  laws  of  this  state,  having  its  capital 
stock  divided  into  1,000  shares.  Relators 
own  407  shares,  respondents  own  602 
shares,  and  a  third  person  owns  1  share 
of  the  stock  of  the  company.  Respondents 
are  president  and  secretary,  respectively, 
of  the  company.  They  have  the  custody  of 
its  books  and  records  and  the  active  man- 
agement of  its  business.  They  are  willing 
to  accord  to  relators  the  privilege  of  ex- 
amining the  books  and  records  of  the  com- 
pany except  such  books  and  records  as 
show  the  list  of  the  customers  of  the  com- 
pany and  the  particular  prices  paid  by 
them  for  abstr&cts.  Respondents  insist 
that  these  particular  books  and  records  of 
the  company  constitute  a  portion  of  the 
good  will  and  trade  of  the  company  and  are 
such  trade  secrets  that  if  made  known  to 
relators,  who  are  proprietors  of  a  rival 
abstract  company  in  competition  with  the 
Kitsap  Title  Abstract  Company,  such 
knowledge  by  relators  will  result  to  the 
material  injury  of  the  business  of  the  Kit- 
sap Title  Abstract  Company.  In  this  con- 
nection respondents  allege:  ''That  the  only 
purpose  of  said  W.  L.  Gwinn  in  seeking  the 
examination  of  the  books  of  said  company 
has  been  to  obtain  the  list  of  customers 
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of  said  company,  t<^ether  with  the  prices 
quoted  to  the  same  for  the  making  of  ab- 
stracts, so  that  he  may  solicit  such  custom- 
ers for  patronage  for  the  rival  company 
operated  by  himself  and  to  quote  prices  be- 
low the  cost  of  making  such  abstracts  so 
as  to  deprive  the  Kitsap  Title  Abstract 
Company  from  the  patronage  of  such  cus- 
tomers; likewise,  the  said  Gwinn  would 
make  use  of  said  information  for  the  pur- 
pose of  discrediting  the  work  of  said  Kit- 
sap Title  Abstract  Company,  in  so  far  as 
it  would  be  possible  for  him  so  to  do,  and 
particularly  discredit  the  management  and 
control  of  said  business  by  the  respondents 
Bucklin  and  Landolt.'' 

We  assume  for  argument's  sake  that  this 
all^ation  and  the  facts  above  stated  are 
true,  in  so  far  as  such  facts  may  be  relevant 
and  controlling  in  this  controversy.  This 
constitutes  as  favorable  a  statement  as  can 
be  made  from  the  record,  in  respondents' 
behalf. 

Counsel  for  appellants  contend  that  they 
have  the  absolute  right  to  examine  the 
books  and  records  of  the  company  without 
such  right  being  impaired  in  the  least  by 
respondents'  claim  of  right  to  inquire  into 
relators'  motive  and  purpose  in  making 
such  examination. 

We  are  not  here  concerned  with  the  mere 
common-law  right  of  stockholders  to  ex- 
amine the  books  and  records  of  the  corpora- 
tion in  which  they  hold  stock,  which  right 
is  not  absolute,  but  subject  to  restrictions 
governed  largely  by  the  circumstances  of 
each  particular  controversy.  The  nature 
and  extent  of  such  common-law  right  was 
reviewed  by  this  court  in  State  ex  rel. 
Weinberg  v.  Pacific  Brewing  &  Malting  Co. 
21  Wash.  451,  47  L.RA.  208,  58  Pac.  584. 
We  have  no  statute  in  this  state  bearing 
upon,  this  subject,  but  the  Kitsap  Title 
Abstract  Company  has  a  by-law  reading  as 
follows:  "Each  stockholder  shall  have  the 
right  to  inspect  the  books  and  records  of 
the  company  at  any  time  during  regular 
business  hours  of  said  company." 

This  by-law,  we  think,  has  all  the  force 
and  effect  of  a  statute  containing  such  a 
provision.  Cummings  v.  Webster,  43  Me. 
192;  Wyoming  Coal  Min.  Co.  v.  State,  15 
Wyo.  97,  123  Am.  St.  Rep.  1014,  87  Pac 
337,  984;  10  Cyc  351. 

In  Johnson  v.  Langdon,  185  Cal.  624,  87 
Am.  St.  Rep.  156,  67  Pac.  1050,  the  court 
bad  \mder  consideration  the  claimed  right 
of  the  stockholder  to  examine  the  books  and 
records  of  a  corporation  in  which  he  held 
stock,  under  a  statute  of  California  pro- 
viding that  such  records  shall  "be  open  to 
the  inspection  of  any  director,  member, 
stockholder,"  etc.  The  secretary  of  the  cor- 
poration, in  resisting  the  stockholders'  claim 
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of  right  of  ejcamination,  alleged  affirmative* 
ly:  ''That  the  object  and  purpoee  of  the 
plaintiff  is  to  injure  the  corporation  of 
'Which  defendant  is  secretary,  and  to  gain 
information  for  the  private  use  of.  plaintiff, 
in  connection  with  two  other  corporations, 
of  which  plaintiff  is  a  stockholder,  engaged 
in  a  similar  business  to  that  of  the  corpora- 
tion represented  by  defendant/' 

It  was  conceded  that  appellants  desired 
to  see  the  list  of  the  corporation's  custom- 
ers and  their  contracts.  In  sustaining  the 
striking  out  of  this  defense  by  the  trial 
court,  the  supreme  court  said:  "At  com- 
mon law  the  stockholdov  of  a  corpora- 
tion had  the  right  to  examine,  at  reason- 
able times,  the  records  and  books  of  the 
corporation.  2  Cook,  Corp.  §  513;  Stone 
V.  Kellogg,  165  lU.  204,  56  Am.  St.  Rep. 
240,  46  N.  £.  222«  But  the  writ  would  not 
issue  as  a  matter  of  course  to  enforce  a 
mere  naked  right,  or  to  gratify  mere  idle 
curiosity;  but  it  was  necessary  for  the 
petitioner  to  show  some  specific  interest 
at  stake  rendering  the  inspection  necessary, 
or  some  beneficial  purpose  for  which  the  ex- 
amination was  desired.  High,  Extr.  Legal 
Rem.  dd  ed.  §  310.  But  the  great  weight  of 
the  American  authorities  is  to  the  effect  that 
where  the  right  is  statutory  it  is  not  neces- 
sary for  the  petition  to.  aver  or  show  the 
purposes  or  object  of  the  inspection.  Nei- 
ther is  it  any  defense  to  allege  that  the 
objects  and  purposes  are  improper,  and 
that  the  petitioner  desires  to  injure  the 
business  of  the  corporation.  The  clear 
legal  right  given  by  the  Constitution  and 
the  statute  cannot  be  defeated  by  stopping 
to  inquire  into  motives.  If  this  were  so, 
the  stockholder  would  be  driven  from  the 
certain  definite  right  given  him  by  the  stat- 
ute to. the  realm  of  uncertainty  and  specula- 
tion. The  small  stockholder — whose  rights 
are  as  sacred  in  the  eyes  of  the  law  as  those 
of  the  rich  owner  of  the  nounjority  of  the 
stock — would  be  refused  the  right  of  inspec- 
tion given  him  by  the  statute,  and  when  he 
comes  into  court  setting  forth  his  rights, 
and  the  fact  that  he  is  a  stockholder,  and 
has  been  refused  permission  to  inspect  the 
books,  he  is  met  by  an  answer  of  the  cor- 
poration setting  forth  that  he  is  not  seek- 
ing the  information  nor  the  inspection  for 
any  legitimate  purpose,  and  that  his  mo- 
tives are  improper.  In  the  trial  of  this 
affirmative  defense  witnesses  are  required 
and  expenses  incurred.  If  the  court  riiould 
find  in  favor  of  the  corporation,  and  deny 
the  p'.ftitioner's  right,  he  is  driven  to  an 
appeal.  In  the  appellate  court  he  is  met 
by  the  rule  that  a  finding  of  fact  based  upon 
conflicting  testimony  cannot  be  disturbed. 
Thus  the  certain,  adequate,  and  summary 
remedy  for  iht  right  given  by  statute  is 
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driven  into  the  realm  of  uncertainty,  ex- 
pense, and  delay.  Such  was  not  the  intent 
of  the  framers  of  the  Constitution,  nor  of 
the  legislature  in  enacting  the  statute.  The 
statute  is  founded  upon  the  principle  that 
the  shareholders  have  a  right  to  be  fully 
informed  as  to  the  conditions  of  the  cor- 
poration, the  manner  in  which  its  affairs 
are  conducted,  and  how  the  capital  to  which 
they  have  contributed  is  employed  and 
managed^  The  shareholder  is  not  required 
to  show  any  reason  or  occasion  for  making 
the  examination.  Nor  can  he  be  met  with 
the  defense  that  his  motives  are  improper." 

This  doctrine  is  adhered  to  in  Kimball 
V.  Dern,  39  Utah,  181,  35  L.R.A.(N.S.) 
134,  116  Pac.  28,  Ann.  Cas.  1913£:,  166, 
where  the  subject  is  treated  at  considerable 
length  and  many  authorities  reviewed. 
Among  the  decisions  which  seem  to  regard 
the  statutory  rule  as  being  not  quite  so 
unqualified  as  indicated  in  the  California 
and  Wyoming  decisions  above  noticed,  we 
note  that  of  Foster  v.  White,  86  Ala.  467, 
6  So.  88,  where^  referring  to  the  statute  of 
that  state  giving  the  right  of  inspection,  it 
is  said:  "The  only  express  limitation  is 
that  the  right  shall  be  exercised  at  reason- 
able and  proper  times;  the  implied  limita- 
tion is  that  it  shall  not  be  exercised  from 
idle  curiosity,  or  for  improper  or  unlawful 
purposes. .  In.  all  other  respects,  the  statu- 
tory right  is  absolute.  The  shareholder  is 
not  required  to  show  any  reason  or  occasion 
rendering  an  examinati<m  opportune  and 
proper,  or  a  definite  legitimate  purpose. 
The  custodian  of  the  books  and  papers  can- 
not question  or  inquire  into  his  motives 
and  purposes.  If  he  has  reason  to  believe 
that  they  are  improper  or  illegitimate,  and 
refuses  the  inspection  on  this  ground,  he 
asBiunes  the  burden  to  prove  them  such.  If 
it  be  said  this  construction  of  the  statute 
places  it  in  the  power  of  a  single  share- 
holder to  greatly  injure  and  impede  the 
business,  the  answer  is:  The  legislature  re- 
garded his  interests  in  the  successful  pro- 
motion of  the  objects  of  the  corporation  a 
sufficient  protection  against  imnecessary  or 
injurious  interference.  The  statute  is  found- 
ed on  the  principle  that  the  shareholders 
have  a  right  to  be  fully  informed  as  to 
the  condition  of  the  corporation,  the  man- 
ner in  which  its  affairs  are  conducted,  and 
how  the  capital,  to  which  they  have  con- 
tributed, is  employed  and  managed." 

This  language  seems  somewhat  inhar- 
monious within  itself.  It  would  seem  that, 
if  the  custodian  of  the  corporate  records  can- 
not question  or  inquire  into  the  motives 
or  purposes  of  the  stockholder  in  requesting 
the  examination,  that  the  custodian's  right 
to  withhold  the  privilege  of  examination  is 
entirely  at  an  end  except  as  to  reasonable- 
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ness  of  time;  jet  the  court  seems  to  con- 
clude that  there  may  be  motives  and  pur- 
poses on  the  part  of  the  stockholder  which 
would  warrant  the  custodian  In  withholding 
the  privilege  of  examination  aside  from  the 
question  of  reasonableness  of  time.  We  find 
similar  observations  by  the  Maryland  court 
in  Weihenmaver  t.  Bitner,  88  Md.  325,  45 
L.R.A.  446-467,  42  Atl.  245,  where  the 
right  of  examination  was  claimed  under  a 
statute  reading:  "The  president  and  direc- 
tors of  every  corporation  shall  keep  full, 
fair,  and  correct  accounts  of  their  transac- 
tions, which  shall  be  open  at  all  times  to 
the  Inspection  of  the  stockholders  or  mem- 
bers." 

The  court  said:  "The  right  thus  giv- 
en to  the  stockholder  is  unconditional  and 
unqualified.  .  .  .  It  is  stated  in  the  an- 
swer to  the  petition  that  Weihenmayer  is 
engaged  in  the  manufacture  and  sale  of 
hosiery  and  knit  goods,  and  is  a  rival  and 
competitor  of  the  Windsor  Knitting  Mills 
in  business,  and  that  he  desires  an  exam- 
ination of  the  books,  dociuuents,  and  rec- 
ords of  the  corporation  for  the  purpose  of 
obtaining  information  to  be  used  by  him 
in  the  conduct  of  his  own  business,  to  the 
injury  and  loss  of  the  said  corporation. 
.  .  .  But  the  petitioner's  right  would 
not  be  forfeited  by  any  such  cause.  The 
right  is  given  to  him  as  a  stockholder  by 
statute,  and  is  absolute,  and  not  made  to 
depend  upon  any  circumstance  but  the 
ownership  of  the  stock.  It  is  easy  to  see 
that  there  might  be  good  reasons  for  re- 
fusing an  application;  for  instance,  if  it 
were  made  for  some  evil,  improper,  or  un- 
lawful purpose.  And,  if  such  purpose  were 
alleged  and  proved,  the  writ  would  be  de- 
nied." 

Whatever  the  view  of  the  court  in  this 
last  quoted  latiguage  is  as  to  reasons  and 
motives  on  the  part  of  the  stockholder  war- 
ranting the  custodian  refusing  inspection 
of  the  records,  it  is  apparent  that  the  fact 
that  such  stockholder  is  interested  in  a 
rival  concern  which  is  in  competition  with 
the  corporation,  and  might,  by  the  examin- 
ation of  the  books  of  the  corporation,  ac- 
quire and  use  knowledge  in  aid  of  the 
other  concern  to  the  detriment  of  the  cor- 
poration by  way  of  competition,  his  right 
to  the  inspection  of  the  books  would  not 
thereby  be  affected  in  the  least.  It  is  pos- 
sible that  the  Alabama  and  Maryland  courts 
had  in  mind  a  possible  inspection  of  the 
books  aild  records  of  the  corporation  by  a 
stockholder  with  a  view  of  disclosing  some 
secret  process  of  manufacturing  an  article, 
possessed  and  used  by  the  corporation,  or 
where  the  motives  and  purpose  of  the 
stockholder  would  be  to  get  temporary  pos- 
session of  a  record  for  the  purpose  of  muti- 
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lation  or  theft  of  the  record,  or  some  other 
equally  unlawful  purpose.  If  the  qualify- 
ing language  of  those  courts  means  no  more 
than  this,  we  would  be  inclined  to  agree 
with  them;  but  there  is  no  such  unlawful 
purpose  of  relators  here  alleged  or  shown. 
We  are  of  the  opinion  that  the  inspection 
of  the  books  and  records  here  sou^t  by 
relators  cannot  be  withheld  from  them  on 
the  ground  that  they  would  thereby  ac- 
quire knowledge  which  would  be  used  by 
them  in  aid  of  the  business  of  their  other 
abstract  company,  to  the  detriment  of  the 
Kitsap  Title  Abstract  Company. 

The  judgment  is  reversed,  with  instrue- 
tions  to  the  trial  court  to  enter  its  judg- 
ment compelling  respondents  to  permiit  re- 
lators to  examine  the  books  and  records 
of  the  company,  including  its  books  and 
records  showing  the  list  of  its  customers 
and  prices  paid  by  them  for  abstracts. 

Crow,  Ch.  J.,  and  Gose,  Chad  wick,  and 
Morris,  JJ.,  concur. 
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STATE   OF   WEST   VIRGINIA   EX   REL. 
THOMAS  G.  AULTMAN, 

V. 

C.  F.  ICE,  President,  et  al.,  Plffs.  in  Err. 

(—  W.  Va.  — ,  84  S.  E.  181.) 

Mandamus  -*  clerical  error  — >  amend- 
ment. 

1.  A  clerical  error  in  the  date  of  the  issu- 
ance of  a  mandamus  nisi  may  be  cured  by 
an  amendment. 

Same  —  recital  of  petition. 

2.  An  alternative  writ  of  mandamus  need 
not  recite  the  filing  of  a  petition  for  award 
thereof. 

Parties  —  Inspection  of  corporate  books. 

3.  In  a  proceeding  to  compel  the  officers 
of  a  private  corporation  to  allow  one  of  its 
directors  to  inspect  its  books,  papers,  rec- 
ords, and  correspondence,  the  corporation 
itself  is  not  a  necessary  party. 

Mandamus  —  to   obtain   inspection   of 
books  —  capacity. 

4.  An  alternative  writ  of  mandamus,  sued 
out  for  such  purpose,  is  not  vitiated  by 
recital  of  the  relator's  dual  status  of  stock- 
holder and  director,  and  failure  formally  to 
claim  the  right  of  inspection  in  one  of  the 
two  capacities  indicated  by  the  recitals. 

Same  —  motion  —  demurrer. 

5.  A  motion  for  the  award  of  a  peremp- 

Headnotes  by  Poffenbargeb,  J. 

Note.  —  As  to  right  of  stockholder  to 
inspect  books  of  corporation,  see  footnote 
to  State  ex  rel.  Gwinn  v.  Bucklin,  ante,  28o. 
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tory  writ  of  nandamfuiy  unaccompanied  by 
a  replication  to  the  return  to  the  alterna- 
tive writy  is  equlTalent  to  a  demurrer  to  the 
return. 

Corporation  -*  inspection   ojT  boolca  — 
director. 

6.  That  the  inspection  sought  by  a  di- 
rector may  disclose  a  right  of  action  in  him 
against  the  corporation  or  some  of  its 
agents  does  not  preclude  his  right  to  in- 
spect the  books*  papers,  and  records  of  the 
corporation. 

Mandamus  —  for  inspection  of  books 
-*  defense  -*  Indeflniteness. 

7.  An  averment,  in  general  terms,  that 
respondents  are  advised  that  one  of  the 
purposes  of  the  relator,  in  seeking  such 
inspection,  is  to  enable  him  to  obtain  Knowl- 
edge of  the  corporate  business  for  commu- 
nication to  rival  or  competing  ecmcerns, 
unsupported  by  any  allegation  of  facts,  in- 
dicating the  source  of  such  information,  the 
identity  of  such  rival  ccmcems,  or  connec- 
tion of  the  relator  therewith,  is  too  indefi- 
nite, and  therefore  insufficient  as  a  defense 
to  the  writ. 

Corporation   —  inspection  of  books  — 
aid  of  agent. 

8.  A  director  of  a  corporation  is  entitled 
to  have  the  assistance  of  his  attorney  or 
agent,  in  the  exercise  of  his  right  to  inspect 
its  books,  papers,  and  records,  provided  the 
latter  has  no  interest  adverse  to  the  cor- 
poration, rendering  his  employment  therein 
improper. 

(January  12,  1915.) 


IJ^RROB  to  the  Circuit  Court  for  Maricm 
A  County,  to  review  a  judgment  affirm- 
ing a  judgment  of  the  Intermediate  Court, 
awarding  a  writ  of  mandamus  compelling 
respondents  to  permit  relator  to  inspect  the 
books,  records,  and  other  documents  of  a 
a*  company  in  which  he  was  a  stockholder. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  George  M.  Alexander,  Charles 
Powell,  and  A.  J.  Colbom,  for  plaintiffs 
in  error: 

It  was  error  to  overrule  the  motion  to 
quash  the  alternative  writ. 

Fisher  v.  Charleston,  17  W.  Va.  695; 
Lipscomb  v.  Condon,  56  W.  Va.  416,  67 
URA.  670,  107  Am.  St.  Rep.  938,  49  S. 
E.  392:  Hebb  v.  Cayton,  46  W.  Va.  578, 
32  S.  E.  187;  Doolittle  v.  County  Ct.  28 
W.  Va.  168;  People  ex  rel.  Leach  v.  Cen- 
tral Fish  Co.  117  App.  Div.  77,  101  N.  Y. 
Supp.  1108. 

It  was  error  to  sustain  plaintiff's  motion 
for  a  peremptory  writ,  and  to  award  the 
same. 

13  Enc.  PI.  &  Pr.  690,  708;  2  Spelling, 
Inj.  §  1674:  Swann  v.  Work,  24  Miss.  439; 
Smith  V.  St.  Lawrence  County,  148  N.  Y, 
187,  42  N.  E.  592;  People  ex  rel.  Central 
L.R.A.1915D.  19 


P.  R.  Co.  V.  San  Francisco,  27  Cal.  655; 
Ward  V.  Flood,  48  Cal.  36,  17  Am.  Rep. 
405;  Beard  v.  Lee  County,  51  Miss.  542; 
State  ex  rel.  Clark  v.  Smith,  104  Mo.  661, 
16  S.  W.  503;  State  ex  rel.  Walnut  Street 
R.  Co.  V.  Neville,  110  Mo.  345,  19  S.  W. 
491;  People  ex  rel.  Bentley  v.  Highway 
Comrs.  7  Wend.  474;  People  ex  reL  Tenth 
Nat.  Bank  t.  Board  of  Apportionment,  64 
N.  Y.  627 ;  People  ex  rel.  Lawrence  v.  West- 
chester County,  73  N.  Y.  173;  People  ex 
rel.  Sickles  v.  Becker,  3  N.  Y.  8.  R.  202; 
Haebler  v.  New  York  Produce  Exeh.  149 
N.  Y.  414,  44  N.  E.  87;  SUtc  ex  rel. 
Hurt  V.  Alexander,  115  Tenn.  156,  90  S. 
W.  30;  State  ex  reL  Rumbold  t.  Gordon, 
238  Mo.  168,  142  S.  W.  815,  Ann.  Cas. 
1913A,  312;  Cummings  v.  Armstrong,  34 
W.  Va.  1,  11  S.  E.  742;  Note  to  Re  Stein- 
way,  45  L.R.A.  461;  Legendre  ▼.  New  Or- 
leans Brewing  Asso.  45  La.  Ann.  669,  40 
Am.  St.  Rep.  243,  12  So.  837;  Stone  v. 
KeUogg,  166  111.  192,  56  Am.  St.  Rep. 
240,  46  N.  £.  222;  People  ex  rel.  Bishop 
V.  Walker,  9  Mich.  328;  State  ex  rel.  Rosen- 
feld  V.  Einstein,  46  N.  J.  L.  479;  People 
ex  rel.  McElwee  v.  Produce  Exch.  Trust 
Co.  53  App.  Div.  93,  65  N.  Y.  Supp.  926; 
Re  Coats,  73  App.  Div.  178,  76  N.  Y.  Supp. 
730;  Re  Kennedy,  75  App.  Div.  188, 
77  N.  Y.  Supp.  714;  Hemingway  v.  Hem- 
ingway, 58  Conn.  443,  19  Atl.  766;  Mitchell 
V.  Rubber  Reclaiming  Co.  —  N.  J.  Eq.  — ^ 
24  AtL  407;  Lipscomb  v.  Condon,  56  W.  Va. 
433,  67  LuR.A.  670,  107  Am.  St.  Rep. 
938,  49  8.  E.  392;  State  ex  reL  Matheny 
V.  County  Ct.  47  W.  Va.  672,  35  S.  E.  959. 

Mr.  Charles  B.  Johnson,  for  defendant 
in  error: 

Relator  was  entitled  to  amend. 

Mason  v.  Ohio  River  R.  Co.  51  W.  Va. 
183,  41  S.  E.  418;  Hebb  v.  Clayton,  45 
W.  Va.  578,  32  S.  E.  187 ;  Fisher  v.  Charles- 
ton, 17  W.  Va.  628;  Miller  v.  Zeigler,  44 
W.  Va.  484,  67  Am.  St.  Rep.  777,  29  S.  E. 
981. 

The  writ  need  not  recite  filing  of  peti- 
tion. 

Fisher  v.  Charleston,  17  W.  Va.  628; 
Highs,  Extr.  Legal  Rem.  §  630. 

Relator  was  entitled  to  inspect  with  the 
agent. 

2  Cook,  Corp.  6th  ed.  §  516;  10  Cyc. 
968 ;  26  Am.  &  Eng.  Enc.  Law,  964 ;  Mitchell 
V.  Rubber  Reclaiming  Co.  —  N.  J.  Eq.  — , 
24  Atl.  407;  Foster  v.  White,  86  Ala.  467, 
6  So.  88;  People  ex  rel.  Clason  v.  Nassau 
Ferry  Co.  86  Hun,  128,  33  N.  Y.  Supp.  244; 
Cincinnati  Volksblatt  Co.  v.  Hoffmeister, 
62  Ohio  St.  189,  48  L.R.A.  732,  78  Am.  St. 
Rep.  707,  56  N.  E.  1033;  Ellsworth  v. 
Dorwart,  95  Iowa,  108,  68  Am.  St.  Rep. 
427,  63  N.  W.  588;  People  ex  rel,  Mclnnes 
V.  Columbia  Paper  Bag  Co.  103  App.  Div. 
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208,  92  N.  Y.  Supp.  1084;  Huylar  v.  Cragin 
Cattle  Co.  40  N.  J.  £q.  392,  2  Atl.  274; 
Ranger  v.  Champion  Cotton-Press  Co.  52 
Fed.  611;  State  ex  rel.  Martin  v.  Bienville 
Oil  Works  Co.  28  La.  Ann.  204;  Com.  ex 
rel.  Sellers  v.  PluBnix  Iron  Co.  105  Pa. 
Ill,  51  Am.  Rep.  184,  113  Pa.  563,  6  Atl. 
75;  Kuhbach  v.  Irving  Cut  Glass  Co.  220 
Pa.  427,  20  L.R.A,(N.S.)  186,  69  Atl.  981  j 
State  ex  rel.  Keller  v.  Grymes,  65  W.  Va. 
451,  64  S.  £.  730,  17  Ann.  Cas.  833;  Rex  v. 
Merchant  Tailor's  Co.  2  Barn.  &  Ad.  115; 
2  Wigmore,  Ev.  pp.  1064,  1067,  1068;  1 
Am.  &  Eng.  Enc.  Law,  719;  Browdet-  v. 
Southern  R.  Co.  107  Va.  10,  57  S.  E.  572; 
Willis  v.  Western  U.  Teleg.  Co.  150  N.  0. 
318,  64  S.  E.  11 ;  2  Jones,  £v.  p.  511. 

The  corporation  itself  was  not  a  neces- 
sary  party. 

10  Cyc.  962;  High,  Extr.  Legal  Rem.  § 
311;  2  Spelling,  Inj.  &  Extr.  Rem.  §  1635; 
20  Enc.  PI.  &  Pr.  796,  797;  Wood,  Man- 
damus,  p.  12;  Swift  v.  State,  7  Houst. 
(Del.)  338,  40  Am.  St.  Rep.  127,  32  Atl. 
143;  People  ex  rel.  Muir  v.  Throop,  12 
Wend.  183. 

Relator  was  entitled  to  inspect  to  secure 
information  upon  which  to  base  suit  against 
the  company,  or  other  stockholders  or  di- 
rectors, or  strangers. 

Woodworth  v.  Old  Second  Nat.  Bank, 
154  Mich.  459,  117  N.  W.  893,  118  N.  W. 
581;  Hodder  v.  George  Hogg  Co.  223  Pa. 
196,  72  Atl.  553;  Com.  ex  rel.  Sellers  ▼. 
Phoenix  Iron  Co.  106  Pa.  Ill,  51  Am.  Rep. 
184,  113  Pa.  663,  Q  Atl.  75;  Re  Stein  way, 
159  N.  Y.  250,  45  L.R.A.  461,  53  N.  B.  1103; 
People  ex  rel.  Muir  t.  Throop,  12  Wend. 
183;  Cook,  Stock  &  Stockholders,  3d  ed. 
§  611;  State  ex  rel.  Keller  v.  Grymes,  65 
W.  Va.  451,  64  S.  E.  730,  17  Ann.  Cas. 
833;  People  ex  rel.  Leach  v.  Central  Fish 
Co.  117  App.  Div.  77,  101  N.  Y.  Supp. 
1108;  State  ex  rel.  Richardson  v.  Swift, 
7  Houst.   (Del.)    137,  30  Atl.  78L 

The  peremptory  writ  was  properly  award- 
ed on  the  alternative  writ  and  return. 

State  ex  rel.  Keller  v.  Grymes,  65  W.  Va. 
451,  64  S.  E.  730,  17  Ann.  Cas.  833; 
People  ex  rel.  Mclnnes  v.  Columbia  Paper 
Bag  Co.  103  App.  Div.  208,  92  N.  Y.  Supp. 
1084;  People  ex  rel.  Leach  v.  Central  Fish 
Co.  117  App.  Div.  77,  101  N.  Y.  Supp.  1108; 
People  ex  rel.  Muir  v.  Throop,  12  Wend. 
183;  Stone  v.  Kellogg,  62  111.  App.  444; 
Mitchell  V.  Rubber  Reclaiming  Co.  —  N. 
J.  Eq.  — ,  24  Atl.  407;  Cook,  Stock  & 
Stockbrokers,    3d    ed.    511;    10    Cyc.    770; 

16  Enc.  PI.  &  Pr.  564,  565;  Hogg,  PI.  & 
Forms,  pp.  174,  175;  2  Spelling,  Inj.  & 
Extr.   Rem.   §  1669;    Fisher   v.   Charleston, 

17  W.  Va.  628;  1  Chitty  PI.  p.  521; 
Sehnert  v.  Schipper  &  Block,  168  111.  App. 
245;  Korach  v.  Loeffel,  168  Mo.  App.  414, 
L.R.A.1915D. 


161  S.  W.  790;  Sands  v.  Calkins,  30  How. 
Pr.  1;  Seneca  County  Bank  v.  Uarling- 
house,  4  How.  Pr.  174;  White  v.  Hampton, 
9  Iowa,  181;  Patterson  v.  Lord,  47  Ind. 
203;  Kirkpatrick  v.  Holman,  25  Ind.  293; 
Bourland  v.  Sickles,  26  111.  497. 

The  right  to  amend  the  return,  if  any, 
was    not    denied. 

Benson  v.  Looney,  160  111.  App.  326;  2 
Dan.  Ch.  PI.  &  Pr.  1st  Am.  ed.  §  9,  pp. 
804-806. 

Poffenbarger,  J.,  d^vered  the  opinion 
of  the  Court: 

The  judgment  of  the  intermediate  court 
of  Marion  county,  affirmed  by  the  circuit 
court  of  that  county,  and  brought  here  for 
review^  awarded  a  peremptory  writ  of  man- 
damus, commanding  the  respondents,  presi- 
dent and  secretary  and  treasurer  of  a  cor- 
poration known  as  the  Fairmont  Box  Car 
Loader  Company,  to  permit  the  relator,  a 
stockholder  in  the  company  and  a  director 
thereof,  to  inspect  the  records,  books, 
papers,  contracts,  and  other  documents  be- 
longing to  it  and  in  their  custody,  and 
allow  him  the  privilege  of  assistance  by 
his  agent  in  so  doing. 

Waged  with  vigor,  skill,  and  ability  on 
both  sides,  the  contest  developed,  in  the 
court  of  its  initiation,  several  questions  of 
procedure,  and  reliance,  in  the  appellate 
coiirts,  upon  technical  grounds  for  both 
affirmance  and  reversal. 

One  exception  is  based  on  an  adverse 
ruling  on  a  motion  to  quash  the  alternative 
writ,  because :  ( 1 )  Its  date  was  two  days 
earlier  than  that  of  the  order  awarding  it; 
(2)  it  did  not  show  the  filing  of  a  petition 
for  issuance  thereof;  (3)  the  corporation 
was  not  made  a  party;  and  (4)  although 
averring  the  relator  to  be  both  a  stoclp- 
holder  and  a  director,  it  failed  to  set  forth 
the  capacity  in  which  he  desired  relief. 

An  amendment,  the  propriety  of  which 
seems  to  be  clear  beyond  doubt,  cured  the 
first  one  of  these  alleged  defects.  It  was 
shown  by  affidavits  to  have  been  a  mere 
misprision  of  the  clerk  of  the  court. 

No  recital  of  the  petition  was  necessary. 
The  writ  itself  constitutes  the  declaration 
in  this  form  of  action.  Mason  v.  Ohio 
River  R.  Co.  51  W.  Va.  183,  41  S.  E.  418; 
Fisher  v.  Charleston,  17  W.  Va.  628.  The 
petition  is,  in  law,  a  mere  memorandum  or 
affidavit,  supplying  the  materials  for  the 
recitals  of  fact  in  the  mandamus  nisi. 

No  corporate  interest  in  the  litigation, 
not  adequately  represented  by  the  govern- 
ing officers  proceeded  against,  is  perceived. 
Through  them,  the  corporation  has  notice, 
and  they  act  for  it,  just  as  effectually  as  if 
it  were  a  formal  party.  The  situation  dif- 
fers radically  from  that  in  which  the  In- 
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terests  of  a  person  haTing  no  notice  and 
not  in  any  sense  represented  are  to  be 
affected,  as  in  Armstrong  y.  County  Ct.  15 
W.  Va.  190. 

The  remaining  ground  of  the  motion  is 
likewise  untenable.  Under  some  circum- 
stances, the  relator  has  admitted  right  of 
inspection  in  either  and  both  capacities, 
and  the  same  relief  would  be  granted  in 
either  case.  If  the  facts  set  forth  in  addi- 
tion to  the  averment  of  his  character  as  a 
stockholder  do  not  confer  such  right  upon 
him  as  a  stockholder^  but  do  give  it  to  him 
as  a  director,  the  averment  of  his  owner- 
ship of  stock  can  be  treated  as  harmless 
surplusage.  Sprinkle  v.  Duty,  54  W.  Va. 
659,  46  S.  E.  557.  If,  on  the  contrary,  he 
has  the  right  in  both  capaqities,  relief 
could  not  be  denied  him  because  he  has 
unnecessarily  shown  himself  to  be  doubly 
entitled  to  it. 

Recital  here  of  the  contents  of  the  plead- 
ings, or  even  of  the  substance  thereof, 
would  not  materially  aid  in  the  solution  of 
the  questions  raised.  The  writ,  return, 
and  amended  return  all  cover  imnecessary 
ground  and  partake  largely  of  the  character 
of  the  pleadings  in  an  equity  suit.  Right 
of  personal  inspection  is  not  denied.  On 
the  contrary,  it  is  distinctly  admitted  and 
had  been  formally  invited.  Only  the  al- 
leged right  of  inspection  by  an  agent  or 
attorney  is  denied,  and  this  denial  is  sup- 
plemented by  the  assertion  of  impropriety 
in  the  purpose  for  which  the  inspection  is 
demanded.  A  few  days  before  the  writ  was 
obtained,  the  relator  caused  a  written  de- 
mand for  the  right  of  inspection  by  himself 
and  his  agent  or  attorney  to  be  served  on 
the  respondents.  The  president  responded 
thereto  by  a  letter,  conceding  in  the  most 
comprehensive  terms  the  right  to  inspect 
as  a  director,  and  tendering  for  sueh  pur- 
pose mil  books,  papers,  and  records  of  the 
,  eompany;  but  the  letter  was  silent  as  to 
the  admission  of  an  agent  or  attorney  for 
such  purpose.  On  the  occasion  of  the  de< 
livery  of  the  notice  or  demand,  however, 
the  right  of  inspection  by  agent  or  attorney 
was  expressly  denied  and  has  never  been 
conceded  or  admitted,  and  is  not  now. 

Deeming  the  return  and  the  amended  re- 
turn insufficient,  the  relator  moved  the 
court  to  grant  the  peremptory  writ,  and 
neither  formally  demurred  nor  replied.  All 
parties  treat  the  motion  as  the  equivalent 
of  a  demurrer  to  the  return  and  the  amend- 
ed return.  Courts  generally  so  regard  it. 
Fisher  v.  Charleston,  supra;  People  ex  rel. 
Central  P.  R.  Co.  v.  San  Francisco,  27  Cal. 
655;  Ward  ▼.  Flood,  48  Cal.  36,  17  Am. 
Rep.  405;  Beard  ▼.  Lee  County,  51  Miss. 
642;  State  ex  rel.  Clark  v.  Smith,  104  Mo. 
661,  16  S.  W.  608. 
L.RA.1916D. 


The  corporation  was  organized  in  Novem- 
ber, 1905,  under  a  charter  issued  under  the 
laws  of  this  state  in  October,  1905,  to  A. 
W.  Rapp,  Chas.  L.  Merrilield,  C.  D.  Flem- 
ing, A.  C.  Ice,  and  S.  A.  Boehm;  but  Geo. 
T.  Watson,  Chas.  F.  Ice,  and  John  H.  Huhn 
took  the  bulk  of  the  capital  stock,  in  con- 
sideration of  their  assignments  to  the  cor- 
poration of  certain  United  States  patents 
and  applications  for  such  patents  then 
pending,  all  of  which  were  for  box  car 
loaders  and  improvements  upon  such  ma- 
chines. Each  of  them  so  obtained  65  shares 
of  the  par  value  of  $100  each.  Only  seven 
additional  shares  were  issued.  There  is 
some  controversy  as  to  equitable  interests 
and  rights  in  the  patents  and  applications 
for  patents,  but  they  are  of  minor  impor- 
tance, if  at  ail  material.  The  corporation 
does  not  manufacture  any  of  the  patented 
machines.  They  are  made,  exploited,  and 
marketed  by  the  Fairmont  Mining  Machin- 
ery Company,  under  a  verbal  contract,  and 
the  net  profits  divided  between  the  two  cor^ 
porations.  They  are  used  by  the  Fairmont 
Coal  Company  and  the  Consolidation  Coai 
Company,  allied  concerns,  and  unfairness 
to  the  Box  Car  Loader  Company  and  its 
stockholders,  in  the  relations  of  these  com- 
panies, is  charged.  The  relator  seems  to 
be  of  the  opinion  that  the  Box  Car  Loader 
Company  should  erect  a  plant  and  manu- 
facture and  market  its  own  machines.  Lit- 
tle, if  any,  materiality  in  the  contentions 
respecting  these  matters  is  perceived.  Ault- 
man,  the  relator,  purchased  Huhn's  stock 
and  such  other  rights  and  interests  as  he 
had  in  and  against  the  company,  on  the 
15th  day  of  June,  1909,  and  was  subse- 
quently elected  a  director.  At  the  date  of 
the  award  of  the  mandamus  nisi,  Aultman 
was  prosecuting  an  action  of  debt  against 
Huhn  for  the  recovery  of  $400  which  he 
claimed  had  been  wrongfully  paid  to  Huhn 
by  the  corporation  or  some  of  its  agents. 
Dismissing  said  action,  he  commenced  an- 
other action,  one  of  assumpsit,  against 
Huhn  on  the  same  demand,  which  seems  to 
have  been  still  pending  at  the  date  of  the 
judgment  here  complained  of.  These  facts, 
suggesting  the  possibility  of  a  claim  by  the 
relator,  against  the  company  or  some  of  its 
agents,  on  account  of  transactions  with 
Huhn,  constitute  the  basis  of  a  charge  of 
improper  motive  or  purpose  in  the  demand 
for  inspection.  They  are  supplemented  by 
an  averment,  in  general  terms,  of  the  ex- 
istence of  keen  and  active  competition  in 
the  business  of  supplying  car  loading  ma- 
chines, and  purpose  on  the  part  of  the 
relator  to  obtain  knowledge  of  the  methods 
of  the  company  and  facts  in  its  possession, 
for  communication  to  its  competitors,  to  its 
injury  and  damage.     The  alternative  writ 
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disclaims  and  disavows  purpose  and  intoit 
to  make  any  improper  use  of  any  informa- 
tion that  may  be  obtained. 

Both  sides  base  the  right  to  relief  on  the 
state  of  the  pleadings.  The  return  admits 
the  right  of  inspection,  denying  only  right 
to  the  assistance  of  an  agent  or  attorney, 
wherefore  the  relator  says  the  writ  must 
issue  if  the  law  accords  such  right  of  as- 
sistance. On  the  other  hand,  it  is  said 
admission  of  the  improper  motive  or  pur- 
pose arises  from  lack  of  a  replication  to 
the  return,  wherefore  the  writ  must  be 
denied.  Replying  to  this  contention,  the 
relator,  not  denying  the  sufficiency  of  im- 
propriety of  motive  as  an  objection  to  the 
demand  for  inspection,  claims  the  charge 
inade  in  the  return  is  not  sufficiently 
pleaded,  because  of  its  generality  and  mea- 
gernesfl  of  inculpating  facts. 

That  the  relator  may  suspect  right  in 
himself  of  a  cause  of  action  against  the 
corporation  or  some  of  its  agents,  and  may 
find  revelation  thereof  in  the  records  or 
documents  inspection  whereof  is  sought,  is 
not  inconsistent  with  his  right  of  inspec- 
tion, because  it  does  not  relieve  him  from 
duty  as  a  director,  nor  excuse  nonperform- 
ance thereof.  As  such,  he  is  a  trustee  of 
the  property  and  interests  of  the  corpora- 
tion and  entitled  to  full  and  complete  in- 
formation as  to  its  affairs,  to  the  end  that 
he  may  be  able  properly  to  execute  his 
trust.  An  interest  hostile  to  the  corpora- 
tion does  not  bar  a  director's  right  of  in- 
spection. People  ex  rel.  Leach  v.  Central 
Fish  Co.  117  App.  Div.  77,  101  N.  Y.  Supp. 
1108. 

The  charge  of  purpose  to  obtain  informa- 
tion for  disclosure  to  rivals  or  competitors 
in  the  business  in  which  the  company  is 
engaged  is  entirely  too  general  and  indefi- 
nite. It  is  founded  upon  mere  information 
and  belief,  without  a  single  specification  of 
fact.  No  interest  in  any  rival  concern  is 
charged  or  shown,  nor  is  any  such  concern 
specified,  named,  or  suggested.  The  name 
of  no  alleged  informant  is  given  or  indi- 
cated. A  legal  right  ought  no  more  to 
be  wiijciheld,  upon  such  an  allegation,  than 
property  should  be  seized  under  an  attach- 
ment issued  upon  an  indefinite  and  general 
charge  of  fraud,  unless  authorized  by  a 
statute. 

It  remains  only  to  inquire  whether,  in 
the  exercise  of  his  right  of  inspection,  a 
director  is  entitled  to  the  assistance  of  an 
agent  or  attorney,  having  no  adverse  inter- 
ests or  connections,  rendering  his  employ- 
ment therein  improper.  An  affirmative  an- 
swer is  given  by  the  authorities.  People  ex 
reL  Mclnnes  v.  Columbia  Paper  Bag  Co. 
103  App.  Div.  208,  92  N.  Y.  Supp.  1084. 
Reason  accords  with  authority.  A  director 
L.R.A.1916D. 


needs  the  same  kind  of  assistance  from 
specialists  in  law,  accounting,  and  mechan- 
ical and  scientific  matters,  in  the  exercise 
of  this  right,  as  are  requisite  to  an  efficient 
investigation  pertaining  to  his  individual 
business,  and  he  is  clearly  entitled  to  what- 
ever he  needs  to  make  his  investigation  full, 
complete,  and  intelligent. 

Perceiving  no  error  in  the  judgment,  we 
affirm  it. 


WASHINGTON  SUPRKME  COURT. 
(In  Banc.) 

WILLIAM  BERO 

V. 

YAKIMA  VALLEY  CANAL  COAO^ANY. 

(—  Waah.  — ,  146  Pac.  619.) 

Water  -*  Irrigation  company  —  privity 
of  lessee  —  right  to  maintain  action. 

1.  One  leasing  land  under  a  ditch  con- 
structed by  a  mutual  irrigation  ditch  com- 
pany, from  a  holder  of  shares  in  the  com- 
pany, by  an  instrument  providing  that  he 
will  accept  as  full  water  right  for  said  land 
a  definite  fraction  of  the  water  right  held 
by  the  lessor,  is  in  such  privity  with  the 
ditch  company  as  to  enable  him  to  maintain 
an  action  against  it  for  negligent  failure 
to  maintain  the  ditch,  in  consequence  of 
which  he  is  deprived  of  the  water  to  which 
he  is  entitled,  to  his  injury. 

Irrigation  ditch  company  —  failure  to 
transfer  stock  —  elTect  on  liability 
for  negligence. 

2.  A  mutual  irrigation  ditch  company 
cannot  defeat  an  action  for  negligent  fail- 
ure to  deliver  water  to  one  in  possession 
of  land  under  the  ditch,  because  the  shares 
of  stock  representing  the  water  to  be  used 

Note. '-' Right  of  stockholder  in  mutual 
irrigation  company  to  maintain  cuv* 
tion  against  the  com,pany  for  negUm 
gent  failure  to  furnish  water. 

Research  has  disclosed  little  author liy  on 
the  question  indicated  in  the  title  to  this 
note.  There  are  several  cases  in  which 
stockholders  of  mutual  irrigation  ditch  com- 
panies have  successfully  prosecuted  actions 
against  the  company  for  failure  to  supply 
water,  but  their  right  to  maintain  the  ac- 
tions does  not  seem  to  have  been  seriously 
questioned. 

In  O'Connor  v.  North  Truckee  Ditch  Co. 
17  Nev.  245,  30  Pac.  882,  cited  in  Bkro  v. 
Yakima  Valley  Canal  Co.,  a  water  com- 
pany organized  for  the  purpose  of  owning 
and  keeping  in  repair  an  irrigation  ditch, 
and  for  controlling  and  dividing  the  water 
therein  among  the  stockholders  according  to 
the  amount  of  their  stock,  was  held  liable 
for  damages  at  the  suit  of  a  stockholder  for 
failure  properly  to  control  and  divide  the 
water,  whereby  the  plaintiff  was  deprived 
ol  the  water  to  which  he  was  entitled.    The 
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on  Buch  land  have  not  been  transferred  to 
the  property  owner  on  its  books;  at  least, 
if  it  has  recognized  the  right  by  dellT^ing 
water  to  the  one  in  possession. 

Same  —  liability  for  negligence. 

3.  A  mutual  irrigation  ditch  company  is 
liable  to  holders  of  its  stock  and  their  ten- 
ants for  negligent  failure  to  maintain  the 
ditch  in  repair,  so  that  water  cannot  be 
delivered  to  them,  to  their  injury. 

Same  -*  time  of  cleaning  ditch  -*  neg- 
ligence. 

4.  Failure  of  an  irrigation  ditch  company 
to  clean  the  ditch  during  the  fall  and  win- 
ter when  the  water  is  not  needed,  and  their 
deliberate  performance  of  the  necessary 
work  in  the  spring,  so  that  stockholders  are 
deprived  of  water  when  needed  for  their 
crops,  is  negligence. 


Damages  -*  Injury  to  crops. 

5.  The  damages  to  be  allowed  for  injury 
to  a  crop  by  failure  to  furnish  water  from 
an  irrigation  ditch  is  the  value  of  the  crop 
at  the  time  of  the  injury,  to  be  determined 
by  its  value  on  the  land  at  that  time,  or  its 
value  at  maturity  less  the  cost  of  perfecting 
and  marketing  it. 

Appeal  —  evidence  to  Justify  disturbing 
Judgment. 

6.  That  the  evidence  would  have  war- 
ranted a  larger  award  of  damages  than  was 
allowed  by  the  trial  court  is  no  reason  for 
the  appellate  court  disturbing  the  judgment. 

(Crow,  Ch.  J.,  and  Chadwick,  Fullerton, 
and  Mount,  J  J.,  dissent.) 


(January  9,  1915.) 


plaintiff  and  others  in  an  association  own- 
ing an  irrigating  ditch  had  deeded  their 
rights  in  the  ditch  to  the  company  in  con- 
sideration of  stock,  and  the  court  said  that 
"the  stated  objects  of  the  corporation,  as 
expressed  in  the  certijQcate  and  the  stipula- 
tions in  the  deed,  clearly  define  the  duties 
imposed  upon  the  corporation.  By  the 
terms  and  conditions  thereof  the  corporation 
is  bound  to  keep  the  main  ditch  supplied 
with  water,  and  to  regulate  and  divide  its 
use  among  the  several  stockholders  in  ac- 
cordance with  their  respective  interests; 
and  it  must  necessarily  follow  that  for  any 
neglect  or  failure  to  properly  discharge  its 
duty  in  this  respect  it  would  be  liable  to 
the  stockholder  who  is  injured  thereby  to 
the  extent  of  the  damages  suffered  by  him." 

The  contention  was  overruled  in  O'Connor 
V.  North  Truckee  Ditch  Co.  supra,  that,  as 
the  testimony  reiatine  to  the  negligence  of 
the  company  showed  niat  some  of  the  stock- 
holders above  the  plaintiff's  land  had  placed 
dams  in  the  ditch,  and  diverted  more  water 
than  they  were  entitled  to,  and  that  but 
for  such  acts  the  plaintiff  would  not  have 
been  injured,  the  injuries  complained  of 
were  occasioned  by  the  wrongful  acts  of 
other  stockholders,  and  that  the  corporation 
was  not  guilty  of  negligence,  and  not  liable 
for  damages. 

And  in  Kocky  Ford  Canal  R.  Ik  Loan  & 
T.  Co.  V.  Simpson,  5  Colo.  App.  30,  36 
Pac.  638,  an  irrigation  company  organized 
for  the  purpose  of  supplying  water  to  its 
stockholders  exclusively  was  held  liable  to 
a  stockholder  for  breach  of  contract  for 
failure  to  deliver  her  proportionate  share 
of  the  water.  In  upholding  the  verdict 
for  the  plaintiff,  the  court  said  that  the 
agreement  of  the  company  being  to  fur- 
nish water  in  proportion  to  the  amount 
of  stock,  it  devolved  upon  it,  under  the 
facts  of  the  case,  to  explain  its  failure 
so  to  do,  and  that  the  sufficiency  of  the 
explanation  was  for  the  jury;  that  the  duty 
assumed  by  the  company  was  to  use  rea- 
sonable care  and  diligence  in  conveying  the 
water,  in  keeping  the  means  of  conveyance 
in  repair,  and  making  a  ratable  distribution. 

So,  in  Mountain  Supply  Ditch  Co.  v. 
Lindekugel,  24  Colo.  App.  100,  131  Pac. 
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789,  damages  were  recovered  by  a  stock- 
holder in  a  mutual  ditch  company  for 
wrongful  diversion  of  water  from  an  upper 
to  a  lower  reservoir,  from  which  the  plain- 
tiff's land  could  not  be  irrigated.  Regard- 
ing the  duty  of  the  company  to  the  stock- 
holder, the  court  said  that  ''the  defendant 
company,  having  been  organized  for  the  pur- 
pose of  supplying  water  to  its  stockholders 
by  means  of  a  ditch  and  reservoir  system, 
assumed  and  was  charged  by  law  with  the 
duty  of  exercising  reasonable  care  and  dili- 
gence in  procuring  and  storing  the  water, 
keeping  its  storage  reservoirs  in  repair  and' 
condition  to  retain  the  same,  and  making 
ratable  distribution  thereof;  and,  if  plain- 
tiff's land  was  so  situated  that  it  could  be 
irrigated  from  certain  reservoirs  only,  it 
was  its  duty,  if  practicable,  by  the  exercise 
of  reasonable  care  and  diligence,  and  with- 
out prejudice  to  the  other  stockholders,  to 
retain  a  sufficient  amount  of  water  in  such 
reservoirs  to  irrigate  those  lands;"  that  it 
was  the  failure  to  perform  this  duty,  and 
the  injury  resulting  to  plaintiff,  that  was 
charged  in  the  complaint. 

Seeley  v.  Huntington  Canal  ft  Agri.  Asso. 
27  Utah,  179,  75  Pac.  367,  was  an  action 
by  a  stockholder  against  a  water  company 
for  damages  for  failure  to  deliver  water  to 
which  the  plaintiff  claimed  he  waa  entitled, 
the  only  question  considered,  however,  being 
the  legality  of  an  assessment  which  the 
plaintiff  had  failed  to  pay,  such  failure 
being  set  up  as  a  defense  to  the  action. 

Among  possibly  other  cases  where  stock- 
holders have  sought  to  enjoin  Irrigation 
companies  from  discrimination  in  the  de- 
livery of  water,  or  from  a  wrongful  diver- 
sion thereof,  see  Richey  v.  East  Redlands 
Water  Co.  141  Cal.  223,  74  Pac.  764,  and 
McDermont  v.  Anaheim  Union  Water  Co. 
124  Cal.  112,  66  Pac.  779. 

As  to  mandamus  to  enforce  the  right  of 
a  stockholder  of  a  water  company  to  water, 
see  note  to  Miller  v.  Imperial  Water  Co.  24 
L.R.A.(N.S.)     372. 

It  is  to  be  regretted  in  view  of  the  novelty 
and  importance  of  the  suggestions  in  the 
dissenting  opinion  in  the  Bebo  Case,  that 
the  majority  did  not  make  a  more  specific 
reply  to  them.  R.  E.  H. 
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(^ROSS  APPEALS .  from  a  judgment  of 
J  the  Superior  Court  for  Yakima  County 
in  plaintiff's  favor  in  an  action  brought  to 
recover  damages  alleged  to  have  been  caused 
by  defendant's  negligent  failure  properly  to 
maintain  and  keep  in  repair  an  irrigation 
ditch;  defendant  appealing  from  a  judg- 
ment in  plaintiff's  favor,  and  plaintiff  ap- 
pealing from  the  inadequacy  of  the  amount 
allowed  as  damages.     Affirmed. 

The  facts  are  stated  in  the  opinion.     , 

Messrs.  Thomas  H.  Wilson  and  Boggle, 
Graves,   MerrltC,  &  Bogle,  for  plaintiff: 

It  is  the  plain  duty  of  the  corporation, 
in  the  exercise  of  its  corporate  functions, 
to .  furnish  water  to  the  land,  and  it  is 
liable  for  failure  to  perform  that  duty. 

Miller  v.  Imperial  Water  Co.  156  Cal. 
27,  24  L.R.A.(N.S.)  372,  103  Pac.  227  j  3 
Kinney,  Irrigation,  2d  ed.  §  1486;  Rocky 
Ford  Canal  R.  L.  Loan  &  T.  Co.  v.  Simp- 
son, 5  Colo.  App.  30,  36  Pac.  638;  O'Connor 
V.  North  Truckee  Ditch  Co.  17  Nev.  245, 
30  Pac.  882;  State  v.  Twin  Falls  Canal  Co. 
21  Idaho,  410,  121  Pac.  1039;  10  Cyc.  965; 
4  Thomp.  Neg.  2d  ed.  §  4637. 

The  water,  or  right  to  \ht  use  of  the 
water,  became  an  appurtenance  (not  in- 
separable) to  the  land,  and  so  remains 
until  severance  by  the  act  of  the  share- 
holder in  the  manner  fixed  by  the  articles 
and  by-laws  of  the  corporation,  and  as 
regulated  by  law. 

2  Wiel,  Water  Rights,  2d  ed.  §§  1266, 
1269;  3  Kinney,  Irrigation,  2d  ed.  §§  1483, 
1484;  2  Kinney,  Irrigation,  2d  ed.  §  1011; 
Miller  v.  Imperial  Water  Co.  156  Cal.  27, 
103  Pac.  227. 

While  the  water  right  remains  appur- 
tenant, a  lease  of  the  land  and  water  for 
a  term  creates  the  relation  of  landlord  and 
tenant  in  regard  to  the  same.  The  lessee 
succeeds  to  and  is  entitled  to  all  the  rights 
and  privileges  of  the  lessor,  through  priv- 
ity of  estate  and  contract  touching  the 
subject-matter,  and  may  maintain  an  action 
to  redress  injuries  to  such  rights. 

2  Kinney,  Irrigation,  ^d  ed.  §  1025; 
Crook  V.  Hewitt,  4  Wash.  749,  31  Pac.  28; 
Wood,  Land.  &  T.  §§  212,  213;  Black's  Law 
Diet.  Privity,  p.  942;  2  Bouvier's  Law  Diet. 
Privity,  p.  465;  Booth  v.  Chapman,  59  Cal. 
149;  Pallett  v.  Murphy,  131  Cal.  192,  63 
Pac.  366;  Equitable  Securities  Co.  ▼.  Mont- 
rose &  D.  Canal  Co.  20  Colo.  App.  465,  79 
Pac.  747. 

The  evidence  shows  that  defendant  failed 
to  furnish  water  in  violation  of  its  duiy, 
and  that  plaintiff  was  damaged  thereby. 

Hanes  v.  Idaho  Irrig.  Co.  21  Idaho,  512, 
122  Pac.  859;  O'Connor  v.  North  Truckee 
Ditch  Co.  17  Nev.  245,  30  Pac.  885. 

A  failure  to  perform  the  duty  of  fumish- 
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ing  water  places  the  burden  upon  the  water 
company  to  explain  the  failure. 

Rocky  Ford  Canal  R.  Loan  &  T.  Co.  v. 
Simpson,  5  Colo.  App.  30,  36  Pac.  638; 
Dalton  V.  Selah  Water  Users'  Asso.  67 
Wash.  589,  122  Pac.  4. 

The  measure  of  damages  in  the  case  of 
loss  of  growing  crops  or  of  fruit  trees  is 
the  market  value  over  the  cost  of  producing 
and  marketing. 

Shotwell  V.  Dodge,  8  Wash.  337,  36  Pac. 
264;  Fuhrman  v.  Interior  Warehouse  Co. 
64  Wash.  159,  37  L.R.A.(N.S.)  89,  116 
Pac.  666;  Ray  wood  Rice,  Canal  &  Mill.  Co. 
V.  Erp,  105  Tex.  161,  146  S.  W.  165;  Inter- 
national &  G.  N.  R.  Co.  V.  Pape,  73  Tex. 
501,  11  S.  W.  526;  Lommeland  v.  St.  Paul, 
M.  &  M.  R.  Co.  35  Minn.  412,  29  N.  W.  119. 

The  value  of  the  trees  as  they  stood  hav- 
ing been  shown,  and  the  trees  being  a  total 
loss,  no  deductions  are  to  be  made. 

Fuhrman  v.  Interior  Warehouse  Co.  64 
W^ash.  163,  37  L.R.A.(N.S.)  89,  116  Pac. 
666;  Hanes  v.  Idaho  Irrig.  Co.  21  Idaho, 
512,  122  Pac.  868. 

Mr.  A.  li.  Agatin,  with  Messrs.  £ngle- 
hart  &  Rigg,  for  defendant: 

The  true  measure  of  damages  for  total 
destruction  of  growing  or  standing  crop  is 
the  value  of  the  crop  in  the  condition  in 
which  it  was  at  the  time  and  place  of 
destruction. 

13  Cyc.  153;  Teller  v.  Bay  k  River 
Dredging  Co.  12  L.R.A.{N.S.)  267,  note. 

The  obligation  and  duty  arising  out  of 
contract  are  due  only  to  those  with  whom 
it  is  made;  no  action  can  be  brought  by 
one  not  a  party  to  the  contract. 

9  Cyc.  373;  Winterbottom  v.  Wright,  10 
Mees.  &  W.  109,  11  L.  J.  Exch.  N.  S.  415; 
Marvin  Safe  Co.  v.  Ward,  46  N.  J.  L.  19; 
Love  joy  v.  Bessemer  Waterworks  Co.  146 
Ala.  374,  6  L.R.A.(N.S.)  429,  41  So.  76, 
9  Ann.  Cas.  1068,  20  Am.  Neg.  Rep.  1; 
Britton  v.  Green  Bay  &  Ft.  H.  Waterworks 
Co.  81  Wis.  48,  29  Am.  St.  Rep.  866,  61 
N.  W.  84;  House  v.  Houston  Waterworks 
Co.  88  Tex.  233,  28  L.R.A.  532,  31  S.  W. 
179;  Hone  v.  Presque  Isle  Water  Co.  104 
Me.  217,  21  L.R.A.(N.S.)  1021,  71  Atl. 
769;  Lutz  V.  Tahlequah  Water  Co.  29  Okla. 
171,  36  L.R.A.(N.S.)  568,  118  Pac.  128; 
Howsmon  ▼.  Trenton  Water  Co<.  119  Mo. 
304,  23  L.R.A.  146,  41  Am.  St.  Rep.  654, 
24  S.  W.  784;  Buckley  v.  Gray,  110  Cal. 
339,  81  L.RJk.  862,  52  Am.  St  Rep.  88,  42 
Pac.  900;  National  Sav.  Bank  v.  Ward, 
100  U.  S.  195,  25  L.  ed.  621;  Roddy  v. 
Missouri  P.  R.  Co.  104  Mo.  234,  12  L.R.A. 
746,  24  Am.  St.  Rep.  333,  15  S.  W.  1112; 
Pittsfield  Cottonwear  Mfg.  Co.  v.  Pittsfield 
Shoe  Co.  71  N.  H.  522,  60  L.R.A.  116,  53 
AtL  807,  13  Am.  Neg.  Rep.  363;  Niekerson 
▼.  Bridgeport  Hydraulic  Co.  46  Conn.  24, 
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33  Am.  Rep.  1;  8  Jaggard,  Torts,  {  260, 
p.  904;  Ferris  v.  Carson  Water  Co.  16  Nev. 
44,  40  Am.  Rep.  485. 

The  action  cannot  be  maintained  upon 
the  theory  that  the  obligation  to  supply 
water  by  the  canal  company  to  Steward  is 
for  the  benefit  of  plaintiff,  although  he  is 
not  a  party  to  the  contract. 

Buckley  v.  Gray,  110  Cal.  339,  31  LJl.A. 
862,  52  Am.  St.  Rep.  88,  42  Pac.  900; 
Simson  v.  Brown,  68  N.  Y,  355;  Burton  v. 
Larkin,  36  Kan.  246,  69  Am.  Rep.  641,  13 
Pac.  398;  Greenwood  v.  Sheldon,  31  Minn. 
254,  17  N,  W.  478;  Ferris  v.  Carson  Water 
Co.  16  Nev.  44,  40  Am.  Rep.  485;  Second 
Nat.  Bank  v.  Grand  Lodge,  F.  A.  M.  98 
U.  S.  123,  25  L.  ed.  75;  Britton  v.  Green 
Bay  &  Ft.  H.  Waterworks  Co.  81  Wis.  48, 
29  Am.  St.  Rep.  856,  51  N.  W.  84;  Styles 
V.  F.  R.  Long  Co.  70  N.  J.  L.  301,  67  Atl. 
448;  Beach,  Contr.  §  200;  House  v,  Hous- 
ton Waterworks  Co.  88  Tex.  233,  28  L.R.A. 
532,  31  S.  W.  179;  Wright  v.  Terry,  23 
Fla,  169,  2  So.  6. 

The  "water  right"  represented  by  stock 
follows  the  stock,  and  is  not  an  "appur- 
tenance" to  land  in  the  sense  of  being  capa- 
ble of  passing  as  an  "appurtenance"  with 
any  lease  or  deed  of  the  land. 

First  Nat.  Bank  y.  Hastings,  7  Colo.  App. 
129,  42  Pac.  691;  George  v.  Robison,  23 
Utah,  79,  63  Pac.  819;  3  Farnham,  Waters, 
p.  2001 ;  17  Am.  &  Eng.  Enc.  Law,  527 ;  40 
Cyc.  833;  Oligarchy  Ditch  Co.  v.  Farm 
Invest.  Co.  40  Colo.  291,  88  Pac.  443;  Op- 
pen  lander  V.  Left  Hand  Bitch  Co.  18  Colo. 
142,  31  Pac.  854, 

Main,  J.,  delivered  the  opinion  of  the 
court : 

The  purpose  of  this  action  was  to  recover 
damages  alleged  to  be  due  to  the  negligence 
of  the  defendant  in  failing  to  properly 
maintain  and  keep  in  repair  an  irrigation 
ditch.  The  cause  was  tried  to  the  court 
sitting  without  a  jury.  Judgment  was  en- 
tered for  the  plaintiff  in  the  sum  of  $18,- 
500.    The  defendant  appeals. 

The  facts  are  substantially  as  follows: 
The  defendant,  Yakima  Valley  Canal  Com- 
pany, is  a  corporation  organized  and  ex- 
isting under  the  laws  of  the  state  of 
Washington.  The  object  for  which  this  cor- 
poration was  formed,  as  set  out  in  its  arti- 
cles, was  to  construct,  maintain,  and  operate 
a  canal  to  carry  water  for  irrigation  and  do- 
mestic purposes  from  the  Naches  river  in 
the  county  of  Yakima  to  the  lands  owned 
by  its  stockholders  situated  in  that  county, 
and  in  township  13,  range  18,  £.  W.  M. 
The  water  was  to  be  furnished  at  cost  to 
the  owners  of  lands  upon  the  line  of  the 
canal  or  lateral  branches,  who  should  share 
in  the  cost  of  construction,  or  become  own- 
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ers  of  the  corporate  stock.  By  the  amended 
articles  of  incorporation,  the  capital  stock 
of  the  corporation  was  $4,200,  divided  into 
4,200  shares  of  the  par  value  of  $1  per 
share.  No  dividends  were  to  be  paid  upon 
this  stock.  The  canal,  after  it  was  con- 
structed, was  to  be  maintained  and  kept  in 
repair  by  assessments  each  year  made  upon 
the  stockholders.  The  certificates  of  stock 
which  were  issued  provided  that  the  owner 
of  the  shares  therein  specified,  in  accord- 
ance with  the  articles  of  incorporation  and 
the  by-la\y8,  was  entitled  for  every  share 
of  stock  to  ^200  P^^  ^^  ^^^  volume  of 
water  carried  by  the  canal,  so  long  as  the 
water  should  be  used  upon  the  land  de- 
scribed upon  the  back  of  the  certificate. 

On  March  31,  1909,  one  William  Steward 
became  the  owner,  by  purchase  from  £.  B. 
Preble,  of  certain  lands  which  were  under 
the  ditch.  The  certificates  of  stock  which 
entitled  Preble  to  water  to  be  used  upon 
this  land  were  on  this  date  assigned  to 
Steward,  but  were  not  transferred  upon  the 
books  of  the  corporation  until  February 
21,  1911.  On  the  27th  day  of  November, 
1909,  Steward  leased  for  a  period  of  two 
years  100  acres  of  the  land  above  mentioned 
to  William  Berg,  the  plaintiff.  This  lease 
provided  that  Berg  would  plant  the  land 
leased  in  apple  trees  of  specified  varieties, 
and  would  cultivate  and  care  for  the  same 
during  the  period  covered  by  the  lease,  in 
a  good  and  husband -like  manner.  During 
the  time  covered  by  the  lease,  Berg  had  the 
right  to  plant  the  entire  tract  to  nursery 
stock,  provided  he  should  not  plant  any 
nursery  stock  or  any  other  crops  nearer 
than  3  feet  distant  from  the  apple  trees. 
The  lease  also  provided  that  Berg  should 
have  the  right  to  use  a  specified  portion  of 
the  water  from  tl^e  Yakima  Valley  Canal 
Company,  which  was  then  owned  by  Stew- 
ard and  covered  by  the  certificates  which 
had  been  assigned  and  delivered  to  him  by 
Preble.  Berg  was  a  nurseryman,  and  im- 
mediately entered  into  possession  of  the 
land  for  the  purpose  of  engaging  in  the 
nursery  business  somewhat  extensively. 
During  the  spring  of  the  year  1910  he 
planted  approximately  70  acres  of  land  in 
nursery  stock.  For  this  purpose  he  em- 
ployed about  twenty-five  men.  Berg  claims 
that  the  defendant  company  was  negligent 
in  failing  to  properly  maintain  and  take 
care  of  the  irrigation  ditch  during  the  pre- 
vious fall  and  winter,  and  for  that  reason 
he  did  not  receive  sufficient  water  during 
the  spring  of  1910  to  grow  the  nursery 
stock  which  he  had  planted.  By  reason  of 
the  shortage  of  water,  Berg  claims  dam- 
ages in  the  sum  of  $73,150. 

At  the  conclusion  of  the  trial  the  court, 
at  the  request  of  one  party  an^  with  the 
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consent  of  the  other,  in  company  with  a 
representative  of  each,  examined  the  land. 
Other  facts  will  be  mentioned  as  they  may 
become  pertinent  in  connection  with  the 
consideration  of  the  points  urged  for  a  re- 
versal. 

The  questions  to  be  determined  are: 
First,  the  right  of  the  plaintiff  to  maintain 
this  action.  Second,  is  the  defendant  com- 
pany liable  in  damages  for  negligently  fail- 
ing to  properly  maintain  and  keep  in  re- 
pair the  irrigation  ditch?  Third,  does  the 
evidence  sustain  the  charge  of  negligence? 
And,  fourth,  the  amount  of  the  damages. 

I.  In  order  to  reach  the  real  question  in 
the  case  without  unnecessary  preliminary 
discussion,  it  will  be  admitted,  for  the  pur- 
poses of  this  opinion:  (a)  That  the  Yaki- 
ma Valley  Canal  Company  is  what  is 
known  as  a  mutual  ditch  company  (that 
is,  that  the  company  was  formed  for  the 
purpose  of  supplying  water  to  its  stock- 
holders only,  and  not  to  the  public  gener- 
ally) ;  (b)  that  the  action  must  be  foimded 
either  in  tort  or  contract;  (c)  that  the 
present  action  is  not  one  sounding  in  tort; 
(d)  that  an  action  based  upon  a  contract 
must  be  brought  by  one  who  is  either  a 
party  or  stands  in  a  relation  of  privity; 
and  (e)  that  Berg  was  not  a  party  to  the 
contract.  If,  therefore,  the  present  action 
can  be  maintained  by  Berg,  it  is  upon  the 
ground  of  privity.  Whether  that  relation 
existed  between  Berg  and  the  canal  com- 
pany depends  upon  whether,  when  Berg 
took  his  lease,  a  right  to  the  water  passed 
to  him  as  an  appurtenance  to  the  land.  It 
will  hardly  be  denied  that,  if  the  water 
right  passed  as  an  appurtenance  to  the 
land,  this  right  to  maintain  the  action  is 
well  founded. 

In  a  mutual  company  the  stock  certifi- 
cate represents  the  water  right.  A  trans- 
fer or  sale  of  the  certificate  may  be  made 
separate  from  the  land  for  use  on  other 
land,  and  will  transfer  the  water  right. 
But  where  it  has  not  been  thus  sold  or 
transferred,  the  question  whether  the  water 
right  is  appurtenant  to  the  stockholder's 
land  is  generally  a  question  of  fact,  as  is 
also  whether,  on  a  sale  or  transfer  of  the 
land,  the  water  right  passes  as  an  appur- 
tenance. In  2  Wiel,  Water  Rights  in  the 
Western  States,  3d  ed.  §  1260,  speaking 
upon  this  question,  the  author  states  the 
rule  as  follows:  ''So  long  as  the  company 
remains  purely  a  mutual  one,  the  certifi- 
cate of  stock  represents  the  water  right. 
A  transfer  or  sale  of  the  certificate  is  gov- 
erned by  much  the  same  rules  as  those 
elsewhere  considered  regarding  transfers  of 
water  rights.  Whether  the  water  right  is 
appurtenant  to  the  stockholder's  land  is  a 
question  of  fact  in  each  case,  as  is  also 
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whether,  on  a  sale  of  the  land,  the  water 
right  passes  as  appurtenance.  A  sale  of 
the  certificate  may  be  made  separate  from 
the  land  for  use  on  other  land,  and  will 
transfer  the  water  right,  where  the  change 
does  not  injure  other  existing  water  usera 
by  the  new  place  of  use  (who  alone,  how- 
ever, can  raise  the  objection  that  they  are 
injured) ;  the  transfer  being  complete  when 
(and  not  until)  entered  on  the  books  of  the 
company.  On  the  other  hand,  in  the  ab- 
sence of  any  separate  sale  of  the  certificate 
or  of  any  other  evidence  of  any  expresa 
intention  to  make  a  severance,  a  sale  of  the 
land  on  which  the  water  is  used  will  carry 
the  water  right  and  right  to  the  certificate 
as  an  appurtenance." 

In  the  present  case  the  water  rights  aa 
evidenced  by  the  certificate,  was  appurte- 
nant to  the  land. 

The  amended  articles  of  incorporation 
specify  that  **each  share  of  stock  of  this 
corporation  shall  constitute  a  water  right 
for  1  acre  of  land,  and  shall,  when  duly 
issued  and  delivered,  vest  in  the  lawful 
owner  thereof,  his  heirs  and  assigns,  title 
to  one  forty -two  hundredth  (^200)  P^^^  ^^ 
the  water  at  any  time  actually  carried  by 
said  canaL    .    .    ." 

The  by-laws  of  the  corporation  adopted 
by  the  stockholders  specify  the  form  of  the 
certificate.  The  certificate  provides  that 
the  owner  of  each  certificate  of  stock  shall 
be  entitled  to  ''one  forty-two  hundredtii 
part  of  the  volume  of  water  carried  by  the 
canal  of  said  corporation  for  each  share  of 
stock  represented  by  this  certificate,  so  long 
as  he  shall  use  said  water  upon  the  land 
described  in  the  certificate  upon  the  back 
hereof,  and  no  longer,  provided,  however, 
that  no  water  can  be  taken  from  said  canal 
by  virtue  of  the  ownership  of  said  stock 
until  the  certificate  upon  the  back  hereof 
has  been  filled  out,  signed,  and  sealed  by 
the  secretary  of  this  corporation." 

The  land  formerly  owned  by  Preble  and 
transferred  to  Steward  was  described  upon 
the  back  of  the  certificates  as  issued  to 
Preble,  and  assigned  and  delivered  to  Stew- 
ard at  the  time  of  the  purchase  of  the  land 
by  him.  Considering  the  respective  provi- 
sions of  the  articles  of  incorporation,  the 
by-laws,  and  the  stock  certificate,  it  ia 
plain  that  it  was  the  intention  to  make  the 
water  right  represented  by  the  stock  ap- 
purtenant to  the  land. 

But  it  is  contended  that,  even  if  the 
water  is  appurtenant  to  the  land,  it  did 
not  pass  to  Berg  under  the  terms  of  the 
lease,  in  which  it  was  provided:  "That  he 
[Berg]  will  accept  as  the  full  water  right 
for  said  land  one  half  of  the  water  right 
now  owned  and  held  by  said  first  party 
L  Steward  J,  to  wit,  one  half  of  one  hundred 
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fihareB  of  capital  stock  in.  the  Yakima  Val- 
ley Canal  Company's  main  canal." 

For  what  purpose  was  this  provision 
placed  in  the  lease?  Steward  desired  the 
land  leased  planted  in  apple  trees.  Berg 
agreed  to  plant  the  trees,  tend,  irrigate,  and 
care  for  the  same  during  the  period  covered 
by  the  lease.  Berg  had  the  right,  for  his 
own  purposes^  of  planting  the  entire  tract 
to  nursery  stock,  except  that  he  should  not 
encroach  upon  the  apple  trees  closer  than 
2  feet.  The  use  of  the  water  upon  the 
land  was  absolutely  essential  to  any  prac- 
tical attempt  to  carry  out  the  provisions  of 
the  lease.  Without  the  water  the  purpose 
•could  not  be  accomplished.  While  the  lan- 
guage used  is  not  as  specific  as  it  could 
have  been,  it  is  yet  quite  sufficient  to  make 
the  intention  of  the  parties  evident.  The 
lease  transferred  to  Berg  the  right  to  use 
the  water  as  therein  specified.  The  lease, 
for  the  period  of  time  covered  by  it,  oper- 
ated as  an  assignment  of  the  water  right, 
as  therein  provided.  In  3  Kinney  on  Irri- 
gation, 2d  ed.  §  1484,  it  is  said:  ''So, 
again,  where  a  tract  of  land  is  conveyed, 
'with  the  water  right  appurtenant  thereto,' 
or  a  similar  expression  used  in  the  deed, 
and  the  shares  of  stock  representing  the 
water  right  were  not  assigned  to  the  pur- 
chaser, such  a  conveyance  must  be  deemed 
in  law  an  assignment,  and  the  purchaser 
•can  compel  a  transfer  of  the  stock  and 
delivery  to  him  of  all  water  which  was 
actually  appurtenant  to  the  land  at  the 
time  of  the  transfer." 

The  water,  as  appurtenant  to  the  land, 
having  passed  to  Berg  by  virtue  of  the 
lease,  established  his  privity,  and,  as  a  re- 
«ult,  his  right  to  maintain  the  action.  In 
Booth  V.  Chapman,  59  Cal.  149,  the  defend- 
ant had  agreed  to  sell  to  the  plaintiff  20 
acres  of  land  with  the  water  right  appur- 
tenant. The  water  right  had  been  pur- 
chased by  Chapman  from  an  incorporated 
irrigation  ditch  company.  The  plaintiff, 
not  receiving  the  amount  of  water  which 
he  claimed  he  was  entitled  to^  brought  an 
action  against  his  vendor.  The  court  there 
held  that  the  action  could  not  be  main- 
tained, but  should  have  been  brought 
against  the  corporation  which  controlled 
the  water.  It  was  said:  "The  contract 
was  delivered  to  the  plaintiff,  and  by  virtue 
of  it  he  took  and  still  retains  possession  of 
the  land,  and,  as  we  construe  the  contract, 
he  became  thereby  invested  with  the  water 
right  appurtenant  to  the  land.  If  so,  he 
must  look  to  the  corporation  which  con- 
trols the  water  for  the  pro  rata  share  be- 
longing to  said  lot.  It  does  not  anywhere 
appear  in  the  record  that  the  defendant 
ever  agreed  to  deliver  luy  water  to  the 
plaintiff;  and  the  court  did  not  so  find." 
LJIJ^.1915D. 


As  sustaining  the  contention  that  Berg 
cannot  maintain  the  action,  the  authorities 
cited  by  the  defendant  which  most  nearly 
approach  the  question  will  here  be  consid- 
ered. They  are  Knowles  v.  Leggett,  7  Colo, 
App.  265,  43  Pac.  154;  Barstow  Irrig.  Co. 
V.  Cleghoo,  —  Tex.  Civ.  App.  — ,  93  8.  W. 
1028;  First  Nat.  Bank  v.  Hastings,  7  Colo. 
App.  129,  42  Pac.  691;  Oligarchy  Ditch  Co. 
V.  Farm  Invest.  Co.  40  Colo.  291,  88  Pac. 
443;  3  Farnham,  Waters,  p.  2001;  George 
V.  Robison,  23  UUh,  79,  63  Pac.  819. 

In  both  the  Knowles  and  Barstow  Cases, 
the  courts  were  considering  leases  where 
the  owner  of  land  had  undertaken  to  fur-, 
niah  the  tenant  with  a  certain  amount  of 
water.  In  neither  case  was  it  attempted  in 
the  lease  to  transfer  the  water  right  to  the 
lessee.  There  is  an  obvious  distincticm  be- 
tween a  contract  whereby  the  landlord  un- 
dertakes to  furnish  water  to  his  tenant, 
and  a  contract  whereby  he  attempts  to 
transfer  the  right  to  the  water  itself  to 
the  tenant,  as  in  the  present  case. 

In  the  First  Nat.  Bank  and  Oligarchy 
Ditch  Co.  Cases  there  will  be  found  lan- 
guage sustaining  the  defendant's  conten- 
tion. But  in  neither  case  was  it  necessary, 
in  deciding  the  cause  then  before  the  court, 
to  pass  upon  the  question.  In  the  Bank 
Case  there  stood,  in  the  name  of  one  Dick- 
son, stock  upon  the  books  of  the  ditch 
company.  The  bank  brought  suit  and  at- 
tached the  stock.  Prior  to  this  time  th« 
land  on  whieh  the  water  represented  by  the 
stock  was  used  had  been  sold  and  trans- 
ferred by  Dickson  to  a  third  person.  Con- 
struing a  statute  then  in  force  in  the  state 
of  Colorado,  it  was  held  that  an  attaching 
creditor  was  not  required  to  look  beyond 
the  books  of  the  corporation  to  determine 
who  owned  the  stock.  In  the  Oligarchy 
Ditch  Co.  Case  there  were  two  corporations, 
one  known  as  Oligarchy  Ditch  Company, 
which  was  the  owner  of  a  ditch  with  an 
appropriation  of  water  attached  thereto; 
the  othjsr  was  the  Oligarchy  Extension 
Ditch  Company.  The  latter  corporation 
owned  no  water  right  and  was  organized 
solely  as  a  conduit  company.  The  stock 
in  the  extension  company  did  not  represent 
independent  water  rights,  but  only  the  right 
to  carry  water  obtained  from  the  Oligarchy 
Ditch  Company.  It  was  held  that  a  deed 
conveying  the  land,  together  with  all  the 
rights  to  use  water  for  irrigating  the  prem- 
ises, did  not  include  stock  in  the  extension 
company.  This  company  owning  no  water 
right,  but  being  only  a  carrying  company,  it 
is  plain  that  the  right  to  have  water  car- 
ried, which  the  stock  represented,  would  not 
pass  as  appurtenant  to  the  land.  There 
would  seem  to  be  a  distinction  between  stock 
in  a  ditch  company  which  represented  the 
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right  to  the  water  which  had  beeii  appro- 
priated and  owned  by  the  company,  and 
atock  in  a  corporation  which  owned  no 
water  rights,  and  only  carried  water  for  its 
members  which  they  owned,  evidenced  by 
certificates  of  stock  in  another  corporation. 

Farnham  on  Waters,  supra,  states  the 
doctrine  broadly  that  water  represented  by 
shares  of  stock  cannot  be  said  to  be  appur- 
tenant to  land.  In  support  of  this  state- 
ment the  case  of  George  v.  Robison,  supra, 
only  is  cited.  An  examination  of  that  case 
will  disclose  that  it  does  not  support  the 
declaration  of  the  text  writer.  There  the 
question  arose  between  the  vendor  and 
the  vendee  of  land.  The  vendee  claimed  the 
right  to  water  as  appurtenant  under  the 
covenant  of  warranty.  Nowhere  in  the  deed 
was  there  any  express  reference  to  water 
rights  or  water  for  irrigation  or  other  pur- 
poses. It  was  held  that  the  right  to  the 
water  did  not  pass  under  the  warranty. 
Had  the  right  to  the  water  been  expressly 
mentioned  or  referred  to  in  the  deed,  as  it 
was  in  the  Berg  lease,  the  court  there  recog- 
nized that  the  rule  would  have  been  differ- 
ent, when  it  said:  "From  an  examination 
of  the  evidence,  the  conclusion  is  irre- 
sistible that  the  water  rights  in  question 
were  treated  by  the  owners  as  personal 
property,  constituted  no  part  of  the  realty, 
and,  not  being  expressly  mentioned  or  re- 
ferred to  in  the  deed,  were  not  conveyed 
with  the  land,  and  that  there  is  no  proof 
that  warranted  the  court  in  finding  that 
the  water  was  appurtenant  to  the  land,  or 
that  the  water  rights  were  included  in  the 
warranty." 

But  even  if  it  were  conceded  that  the 
authorities  just  received  do  support  the  de- 
fendant's contention,  we  yet  think  the 
rule  stated  by  Wiel,  supra,  is  founded  upon 
the  better  reason,  and  in  its  practical  oper- 
ations would  be  more  just  and  equitable. 
To  cause  arid  lands  to  become  valuable  for 
agricultural  purposes,  water  is  absolutely 
essential.  The  doctrine  which  makes  it  a 
question  of  fact  whether  the  water  right  is 
appurtenant  to  the  land,  and  whether  it 
passes  by  a  lease  or  other  conveyance, 
seems  to  us  sound. 

Some  claim  is  made  that  the  corporation 
cannot  be  held  liable  because  the  stock  still 
stood  upon  its  books  in  the  name  of  Preble. 
But  this  objection  is  not  well  founded. 
Prior  to  the  time  of  the  lease  from  Stew- 
ard to  Berg,  the  company  had  recognized 
the  right  of  Steward  in  furnishing  him 
water  which  was  represented  by  the  cer- 
tificates. As  to  Berg,  the  oflScers  and  rep- 
resentatives of  the  corporation  at  no  time 
refused  to  furnish  him  water  because  the 
stock  had  not  been  transferred  upon  the 
books  of  the  corporation.  There  was  no 
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dispute  between  them  and  him  as  to  the 
amount  of  water  to  which  he  was  entitled. 
Had  the  officers  of  the  company  refused  to 
fmrnish  him  water  until  the  stock  had  been 
transferred  upon  the  books  of  the  company^ 
a  different  question  would  be  presented, 
upon  which  we  now  express  no  opinion. 

II.  It  is  argued  that  a  corporation  or- 
ganized for  the  purpose  of  furnishing 
water  to  its  stockholders  is  not  liable  even 
to  the  stockholders  on  the  ground  of  neg- 
ligence, and  therefore  it  would  not  be  liable 
at  the  suit  of  a  tenant.  It  must  be  admit- 
ted that,  if  the  corporation  would  not  be 
liable  to  its  stockholders,  a  tenant  of  a 
stockholder  would  stand  in  no  more  advan- 
tageous relation.  Little  space  need  be  de- 
voted to  the  discussion  of  this  question. 
One  of  the  purposes  of  the  corporation  set 
out  in  its  articles  was  "to  construct,  main- 
tain, and  operate  a  canal  to  carry  water 
for  irrigation  and  domestic  purposes  .  .  . 
to  lands  owned  by  its  stockholders."  By 
the  by-laws  it  was  provided  that  one  of  the 
purposes  for  which  the  annual  water  rental 
was  charged  was  to  meet  the  maintenance 
and  operation  of  the  canal.  The  rule  is 
that,  where  a  corporation  is  organized  for 
the  purpose  of  supplying  water  to  its  stock- 
holders, it  is  its  duty  to  exercise  reasonable 
care  in  maintaining  the  ditch  in  proper 
repair  and  to  see  that  each  stockholder  re- 
ceives his  proportionate  share  of  the  water. 
Failing  in  this  duty,  the  corporation  is 
guilty  of  negligence,  and  may  be  compelled 
to  respond  in  damages  at  the  suit  of  a 
stockholder.  O'Connor  v.  North  Truckee 
Ditch  Co.  17  Nev.  245,  30  Pac.  882;  Rocky 
Ford  Canal  R,  L.  Loan  &  T.  Co.  v.  Simpson, 
5  Colo.  App.  30,  36  Pac.  638.  In  the  O'Con- 
nor Case,  speaking  upon  this  question,  it 
was  said:  "The  stated  objects  of  the  cor- 
poration, as  expressed  in  the  certificate 
and  the  stipulations  in  the  deed,  clearly 
define  the  duties  imposed  upon  the  corpo- 
ration. By  the  terms  and  conditions  there- 
of the  corporation  is  bound  to  keep  the 
main  ditch  supplied  with  water,  and  to 
regulate  and  divide  its  use  among  the  sev- 
eral stockholders  in  accordance  with  their 
respective  interests;  and  it  must  necessarily 
follow  that,  for  any  neglect  or  failure  tc> 
properly  discharge  its  duty  in  this  respect, 
it  would  be  liable  to  the  stockholder  who 
is  injured  thereby,  to  the  extent  of  the 
damages  suffered  by  him." 

III.  It  is  next  claimed  that  the  evidence 
does  not  show  negligence.  The  trial  court 
found  that  the  defendant  was  chargeable 
with  negligence  in  two  respects:  First, 
that  it  failed  to  properly  care  for  its  canal 
during  the  fall  of  1909  and  the  following 
winter  and  spring;  that  this  negligence 
consisted  in  omitting  to  clean  the  canal  M 
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that  it  would  carry  the  quantity  of  water 
that  it  was  intended  to  carry;  and  that,  by 
reason  of  this  negligence,  the  plaintiff  did 
not  receive  the  water  as  early  in  the  spring 
as  it  was  needed,  and  as  it  was  the  duty 
of  the  defendant  to  furnish  it;  and,  second, 
that  the  defendant  did  not  supply  the 
plaintiff  with  his  proportionate  share  of 
the  water  that  came  down  the  ditch,  but 
permitted  other  stockholders  occupying 
lands  further  up  the  ditch,  to  take  a 
greater  portion  of  the  water  than  they 
were  entitled  to;  that  by  reason  of  this 
negligence  the  plaintiff  lost  a  large  portion 
of  his  nursery  stock. 

The  trial  judge  filed  in  the  case  a  writ- 
ten opinion.  Speaking  on  the  question  of 
negligence  he  therein  said:  "The  testimony 
of  the  officers  in  charge  of  the  company 
during  the  spring  of  1010  shows  a  clear 
case  of  negligence  of  a  very  pronounced 
kind.  Very  little  effort  was  made  to  clean 
out  any  part  of  the  ditch  during  the  fall 
of  1909  after  the  time  when  it  had  a  right 
to  shut  off  the  water  for  the  purpose  of 
cleaning  out  and  making  repairs.  No  re- 
pair work  seems  to  have  been  done  during 
the  winter.  It  was  all  put  off  until  the 
spring,  and  then  the  directors  seem  to  have 
taken  their  time  about  everything.  They 
turned  the  water  on  when  it  suited  their 
pleasure,  and  shut  it  off  to  make  repairs 
which  might  have  been  made  before,  show- 
ing an  utter  disregard  for  the  rights  of 
the  patrons  of  the  company.  No  shortage 
of  water  is  claimed;,  no  serious  breaks  in 
the  ditch,  causing  unavoidable  delays;  in 
fact,  no  substantial  reason  is  shown  why 
water  should  not  have  been  delivered  by 
the  first  of  April,  and  delivered  with  rea- 
sonable continuity  throughout  the  entire 
season  sufficient  to  have  prevented  the  loss 
sustained  by  the  plaintiff." 

The  views  of  the  trial  judge,  as  expressed 
in  the  findings  of  fact  and  in  the  written 
opinion,  are  abundantly  sustained  by  the 
evidence.  It  would  unnecessarily  prolong 
this  opinion  and  serve  no  useful  purpose 
to  review  the  testimony  upon  this  questiq;!^. 

IV.  The  defendant  in  its  brief  proclaims 
vigorously  against  the  amount  of  the  judg- 
mentb  But  this  invective  overlooks  the  evi- 
dence  in  the  record.  The  plaintiff's  evi- 
dence shows  the  value  of  the  nursery  stock 
in  its  condition  at  the  time  of  its  loss  by 
reason  of  the  failure  to  receive  water.  The 
defendant  offered  no  directly  controverting 
evidence.  The  proper  measure  of  damages 
for  the  loss  of  a  growing  crop  is  the  value 
of  the  crop  at  the  time  of  the  loss.  This 
value  may  be  arrived  at  either  by  evidence 
showing  the  reasonable  value  of  the  crop 
upon  the  land  at  the  time,  or  the  market 
value  at  the  time  of  maturity,  less  the  cost 
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of  tilling,  harvestings  and  marketing.  Shot- 
well  V.  Dodge,  8  Wash.  337,  36  Pac.  254; 
Fuhrman  v.  Interior  Warehouse  Co.  64 
Wash.  169,  37  L.R.A.(N.S.)  89,  116  Pac. 
666. 
'  l^e  defendant  offered  evidence  tending 
to  show  the  inadaptability  of  the  land  for 
the  purpose  of  producing  nursery  stock. 
The  trial  court,  after  the  conclusion  of  the 
trial,  as  already  stated,  viewed  the  land. 
The  plaintiff  is  prosecuting  a  cross  appeal, 
claiming  that  the  court  erred  in  not  making 
the  award  of  damages  sufficiently  large. 
It  is  true  that  the  evidence  in  the  record 
would  have  sustained  a  larger  verdict  had 
the  cause  been  tried  to  a  jury  and  such  a 
verdict  returned.  This,  however,  would  not 
be  a  reason  for  our  disturbing  the  judg- 
ment of  the  trial  eourt. 

Both  parties  having  appealed,  and  neither 
having  prevailed,  no  costs  will  be  allowed 
in  this  court. 

The  judgment  will  be  affirmed. 

Ellis,  Cxose,  Morris,  and  Parker,  JJ., 
concur. 

Chad  wick,  J.,  dissenting: 

I  dissent  from  the  holding  of  the  ma- 
jority. Lack  of  time,  owing  to  the  change 
to  be  made  in  the  personnel  of  this  eourt 
within  the  next  few  days,  prevents  me 
from  elaborating  my  -views  or  going  into 
the  authorities.  It  will  be  enough  to  say 
that  this  action  is  brought  against  a  mu- 
tual ditch  company  not  organized  for 
profits,  of  which  Steward  was  a  member. 
Upon  the  theory  of  the  majority,  he  is  as 
guilty  of  negligence  as  any  other  member 
of  the  company,  and  could  not  maintain 
an  action  in  his  own  behalf.  Berg  stands 
in  his  shoes  and  can  claim  no  greater  right 
against  the  company  than  Steward  could 
claim.  Furthermore,  a  mutual  ditch  com- 
pany should  not  be  held  to  answer  for  the 
torts  of  one  or  nore  of  its  members.  To 
do  so  would  charge  the  innocent  as  well  as 
the  guilty,  and  put  upon  the  innocent  the 
burden  of  keeping  a  private  contract  made 
by  one  of  the  co-owners,  and  in  which  they 
hdd  no  intetest  whatever. 

In  consultation  I  asked  the  majority  to 
tell  me,  or  to  state  in  the  opinion,  how  the 
judgment  in  this  case  could  be  executed. 
The  question  was  not  answered,  nor  has  it 
been  answered  in  the  opinion.  The  answer 
to  that  question  furnishes  the  key  to  the 
whole  superstructure  of  this  case.  As  it 
now  stands,  plaintiff  has  a  judgment  which, 
in; my.  opinion,  is  a  paper  judgment  which 
cannot  be  enforced  by  taking  the  property 
or  money  of  the  unoffending  members. 
They  owed  Berg  no  contract  duty  and  no 
implied  duty,  and  the  water,  which  they 
had  bought  and   paid   for,  is  as  essential 
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to  the  tillage  of  their  land  as  it  was  tc 
the  land  leased  by  Steward  to  Berg.  Sure- 
ly no  court  will  ever  hold  that  the  judg- 
ment can  be  executed  by  a  sale  of  the  ditch 
property.  If  it  should,  then  may  the  prop- 
erty of  the  innocent  and  unoffending  be 
taken  at  will,  and  justice  will  be  a  name 
without  substance. 

Crow,  Ch.  J.,  and  Fullerton  and  Mount. 
JJ.,  concur  in  what  is  said  by  Cliadwlck|  J 

Petition  for  rehearing  denied. 


WBST  VIRGINIA   SUPItBME    COURT 
OP  APP£AIiS. 

HAZE  MORGAN,  Appt., 

V. 

MEIGS  J.  BARTLETT. 

(—  W.  Va.  — ,  83  S.  E.  1001.) 

Specific  performance  ^  sale  of  corpo- 
rate stock. 

1.  Specific  performance  of  a  contract  for 

Headnotes  by  Williocs,  J. 


I  the  sale  of  stock  in  a  corporation  may  be 
had  at  the  suit  of  the  seller,  if  it  is  made 
to  appear  that  such  stock  is  not  for  sale 
in  the  general  market  and  is  of  uncertain 
value,  since  in  such  case  an  action  at  law 
for  damages  is  inadequate. 

XMdence  ^  Talne  of  corporate  stock. 

2.  Proof  that  stock  in  the  same  corpora- 
tion was  sold  by  the  individual  holders 
thereof,  about  the  time  the  sale  in  question 
was  to  have  been  consummated,  at  widely 
variant  prices,  is  evidence  of  its  uncertain 
value. 

(December  15,  1914.) 

APPEAL  by  plaintiff  from  a  decree  of  the 
Circuit  Court  for  Harrison  County  dis- 
missing his  bill  filed  to  compel  specific  ptf - 
formance  of  an  alleged  contract  of  sale  •! 
stock  in  a  corporation.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  W.  M.  Conaway  and  J.  O.  T. 
Tidier,  for  appellant: 

Plaintiff's  only  full,  complete,  and  ad- 
equate remedy  was  by  suit  in  equity  for  the 
specific  performance  of  the  contract. 

Hogg  V.  McGuflSn,  67  W.  Va.  456,  81 
L.R.A.(N.S.)  491,  68  S.  E.  41;  Bumgardner 


Note.  —  Specific    performance    of    coH' 
tract  for  sale  of  atocic  in  corporation. 

The  present  note  supplements  the  notes 
to  Ryan  v.  McLane,  60  L.R.A.  501,  and 
Hogg  V.  McGuffin,  31  L.R.A.(N.S.)   491. 

As  to  specific  performance  of  stock-pool- 
ing agreement,  see  note  to  Gleason  v.  Earles, 
61  L.R.A.(N.S.)  785. 

Jurisdiction — remedy  at  law. 

Supplementing  notes  in  60  L.R.A.  501, 
and  31  L.R.A.(N.S.)  492. 

A  contract  for  the  purchase  of  shares  of 
stock  may  be  specifically  enforced  at  the 
instance  of  the  seller,  where  the  difficulty 
in  ascertaining  the  value  of  the  stock  is 
such  that  his  remedy  by  action  at  law  to 
recover  damages  for  breach  of  the  contract 
is  inedaquate.  First  Nat.  Bank  v.  Corpora- 
tion Securities  Co.  -^  Minn.  — ,  160  N.  W. 
1084.  To  the  same  effect,  see  Mobgait  v. 
Babtlett,  above  reported. 

As  to  the  jurisdiction  of  equity  to  spe- 
cificially  enforce  a  contract  for  the  sale  of 
corporate  stock  it  said  in  First  Nat.  Bank 
V.  Corporation  Securities  Co.  supra,  that 
"in  administering  the  remedy,  current  au- 
thority regards  the  jurisdiction  as  flexible, 
depending  largely  upon  the  facts  of  each 
individual  case,  and  not  bound  by  hard  and 
fast  rules,  a  reasonable  discretion  being  al- 
lowed in  awarding  relief,  and  in  determin- 
ing the  right  thereto  the  situation  involved 
should  be  considered  from  a  practical,  rath- 
er than  a  theoretical,  view  point." 

Equity  will  comped  the  specific  perform- 
ance of  a  contract  for  the  transfer  of  stock 
and  bonds  when  they  have  a  peculiar  value 
to  the  pariy  demanding  the  transfer.  Lath- 
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rop  V.  Columbia  Collieries  Co.  70  W.  Va. 
58,  73  S.  E.  299. 

In  the  above  case  it  appeared  that  the 
party  Xlemanding  the  transfer  of  the  stock 
and  bonds  was  also  seeking  to  obtain  the 
title  to  the  property  of  the  corporation 
which  issued  the  stock  and  bonds,  and  it 
was  held  that  they  were  of  peculiar  value 
to  him  as  they  were  really  muniments  of 
title ;  and  as  they  could  not  be  obtained  in 
the  market  the  court  said  that  the  usual 
reason  against  allowing  specific  perform- 
ance in  relation  to  stock  and  bonds  cannot 
apply  under  such  circumstances.     Ibid. 

A  court  of  equity  will  specifically  enforce 
a  contract  for  the  sale  of  stock  upon  de- 
ferred payments,  which  provided  that  the 
stock  should  be  deposited  in  a  bank,  to  be 
delivered  to  the  purchaser  in  amounts  equal 
to  the  payments  made  from  time  to  time, 
since  such  contract  did  not  amount  to  a 
sale  in  prceaenti,  but  was  only  an  execu- 
tory contract  for  the  future  sale  of  the 
stock,  and  with  the  stock  held  by  the  bank 
in  escrow,  the  seller  could  not,  in  an  action 
for  the  purchase  price,  truthfully  allege  a 
sale  and  delivery  of  the  stock,  and  was  not 
in  a  position  of  making  a  tender  upon  de- 
manding payment  of  the  amount  due,  and 
was  without  an  adequate  legal  remedy  for 
being  deprived  of  the  amount  of  the  pur- 
chase money  due  by  the  terms  of  the  con- 
tract.   David  V.  McRae,  183  Fed.  812. 

In  GilfaUan  ▼.  GilfaUan,  —  Cal.  — •,  141 
Pac.  623,  it  was  held  that  one  who  had  con- 
tracted for  the  purchase  of  stock  in  an  oil 
company  was  entitled  to  have  specific  per- 
formance on  the  part  of  the  seller  upon 
showing  that  the  corporation  had  no  prop- 
erty except  40  acres  of  land  upon  which 
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▼.  Leavitt,  36  W.  Va.  194,  12  L.R.A.  776,  13 
S.  E.  67 ;  Sherman  v.  Herr,  220  Pa.  420,  69 
Atl.  899;  Butler  v.  Wright,  186  N.  Y.  259, 
78  N.  E.  1002;  BaumhoflP  v.  St.  Louis  &  K. 
R.  Co.  205  Mo.  248,  120  Am.  St.  Rep.  745, 
104  S.  W.  5;  Jennings  t.  Southern  Carbon 
Co.  —  W.  Va.  — ,  80  S.  E.  368 ;  Hall  v.  Phil- 
adelphia Co.  72  W.  Va.  673,  78  S.  E.  755; 
Tucker  v.  Farmers'  Mnt.  Fire  Asso.  71  W. 
Va.  690,  77  S.  E.  279;  Safford  v.  Barber,  74 
N.  J.  Eq.  362,  70  Atl.  371;  Wright  v.  Bell, 

5  Price,  325;  Frue  v.  Houghton,  6  Colo.  318; 
Omaha  Lumber  Co.  v.  Co-Operative  Invest. 
Co.  55  Colo.  271,  133  Pac.  1112 ;  McCullough 
▼.  Sutherland,  153  Fed.  418;  Henry  L. 
Doherty  &  Co.  v.  Rice,  186  Fed.  204;  Tur- 
ley  V.  Thomas,  31  Nev.  181,  135  Am.  St. 
Rep.  667,  101  Pac.  568;  Altoona  Electrical 
Engineering  ft  Supply  Co.  v.  Kittanning  k 
F.  C.  Street  R.  Co.  126  Fed.  659;  Beheret  v. 
Myers,  240  Mo.  58,  144  S.  W.  824;  Orange 

6  A«  R.  Co.  V.  Fulvey,  17  Gratt.  366; 
Schmidt  v.  Pritchard,  135  Iowa,  240,  112 
N.  W.  801;  Rau  v.  Seidenberg,  53  Misc.  386, 
104  N.  Y.  Supp.  798;  Dennison  v.  Keasby, 
200  Mo.  408,  98  S.  W.  646;  Turley  v. 
Thomas,   31   Nev.    181,   13^   Am.   St.   Rep. 


667,  101  Pac.  668;  Southern  Exp.  Co.  v. 
Western  North  Carolina  R.  Co.  99  U.  S. 
191,  200,  25  L.  ed.  319,  321;  Wood  v. 
Kansas  City  Home  Teleph.  Co.  223  Mo.  637, 
123  S.  W.  6;  Nease  v.  JEtna  Ins.  Co.  32  W. 
Va.  283,  9  8.  E.  233;  Carney  v.  Barnes,  66 
W.  Va.  681,  49  S.  E.  423. 

Messrs.  Carter  St  Sheets  and  B.  B. 
Jarris,  for  appellee: 

Plaintiff  was  not  entitled  to  specific  per- 
formance of  the  contract. 

Hissan  v.  iparrish,  41  W.  Va.  686,  56  Am. 
St.  Rep.  892,  24  S.  E.  600;  Hogg  v.  McGuff- 
in,  67  W.  Va.  466,  31  L.R.A.(N.S.)  491,  68 
S.  £.  41 ;  26  Am.  &  Eng.  Enc.  Law,  2d  ed.  122 ; 
Taylor,  Corp.  790;  Watkins  v.  Robertson, 
106  Va.  269,  5  L.R.A.(N.S.)  1194,  116  Am. 
St.  Rep.  880,  64  S.  E.  33;  Donnally  v.  Park- 
er, 5  W.  Va.  301;  Grizzle  v.  Sutherland,  88 
Va.  684,  14  S.  E.  332;  Gibbon  v.  Jameson, 
6  Call  (Va.)  294;  McCully  v.  McLean,  48 
W.  Va.  625,  37  S.  E.  569. 

Williams,  J»,  delivered  the  opinion  of  the 
court: 

Plaintiff  filed  his  bill  praying  to  have 
specific  performance  of  an  alleged  contract 


oil  had  not  been  discovered,  and  the  value 
was  speculative,  so  that  the  stock  had  no 
market  value,  but  its  value  could  be  ascer- 
tained only  on  the  discovery  of  oiT  in  the 
land  and  that  adjacent  thereto,  and  that  the 
stock  was  owned  by  but  a  few  persons,  and 
none  of  it  was  for  sale. 

But  specific  performance  of  a  contract 
for  the  transfer  of  corporate  stock  was  de- 
nied, in  Eckley  v.  Daniel,  193  Fed.  279, 
upon  the  ground  that  the  bill  failed  to  show 
want  of  an  adequate  remedy  at  law,  where 
it  was  not  averred  that  the  stock  could  not 
be  purchased  in  the  market,  or  that  its 
pecuniary  value  was  not  readily  ascertain- 
able, or  that  it  had  a  peculiar  value  to  the 
complainant. 

—trust  involved. 

Supplementing  notes  in  50  L.R.A.  505, 
and  31  L.R.A.(N.S.)  495. 

One  who  subscribed  in  his  name  for  cor- 
porate stock  and  bonds,  on  behalf  of  an- 
other who  paid  the  consideration  thereof, 
became  a  trustee  for  such  other  person  upon 
the  issuance  of  such  stock  and  bonds,  and 
may  be  obliged  to  transfer  them  to  the 
beneficial  owner  by  a  court  of  equity,  with- 
out the  necessity  of  a  sliowing  that  the  rem- 
edy at  law  is  inadequate.  Bacon  v.  Grosse, 
165  Cal.  481,  132  Pac.  1027.  The  court 
said  that  "undoubtedly  it  is  the  general 
rule  that  equity  will  not  compel  the  deliv- 
ery of  specific  personal  property  wrongfully 
withheld,  nor  enforce  the  specific  perform- 
ance of  a  contract  to  sell  chattels,  unless  it 
is  shown  that  money  damages  for  the  breach 
of  the  obligation  would  not  afford  adequate 
relief,"  but  that  the  rule  is  not  applicable  I 
L.R.A.1915D. 


to  an  action  to  enforce  a  trust  as  to  per- 
sonal property,— citing  Johnson  v.  Brooka» 
93  N.  Y.  337 ;  Cowles  v.  Whitman,  10  Conn, 
121,  26  Am.  Dec.  60;  Kimball  v.  Morton, 
5  N.  J.  Eq.  26,  43  Am.  Dec.  621;  and  Krohn 
V.  Williamson,  6^  Fed.  869,  affirmed  in  13 
C.  C.  A.  668,  31  U.  S.  App.  326,  66  Fed. 
666,  which  are  set  out  in  the  note  in  60 
L.R.A.  505,  and  quoting  with  approval  from 
the  opinion  of  Judge  Taft  in  62  Fed.  869, 
to  the  effect  that  "the  court,  as  a  court  of 
equity,  acquired  jurisdiction  of  the  action, 
not  bec&use  damages  at  law  would  be  in- 
adequate, but  because  it  is  an  action  to  en- 
force  a  trust,  and,  having  jurisdiction  on 
this  ground,  may  give  such  full  relief  as 
the  nature  of  the  case  requires." 


— mutuality  of  remedy. 

Supplementing   notes    in    50   L.R.A.    506,    \ 
and  31  L.R.A.(N.S.)  496. 

Equity  will  specifically  enforce  a  contract 
made  by  a  corporation  to  purchase  its  stock 
from  a  shareholder  in  consideration  that 
the  latter  refrain  from  opposing  the  meas- 
ures proposed  by  the  other  shareholders  and 
that  he  withdraw  from  the  corporation, 
where  it  appeared  that,  in  fulfilment  of  the 
contract,  he  withdrew  from  participation  in 
the  management  of  the  affairs  of  the  cor- 
poration and  allowed  a  policy  which  he  op- 
posed to  be  pursued,  and  it  also  appeared 
that  the  stock  of  the  corporation  could  not 
be  procured  on  the  market  and  had  no  mar- 
ket price.  Cole  v.  Cole  Realty  Co.  169  Mich. 
347,  135  N.  W.  329.  The  court  pointed  out 
that  under  the  facts  the  defendant  corpora- 
tion would'  have  bt^n  entitled  to  specific  per-: 
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of  sale  to  defendant  of  3,400  Bbares  of  stock 
in  the  Mary  Mining  Company,  a  corpora- 
tion, tendering  therewith  the  certificates  of 
•  stock  duly  assigned  to  defendant.  He  avers 
that  he  tendered  the  certificates,  so  assigned, 
on  the  day  the  sale  was  to  be  consummated 
by  delivery  of  the  stock  and  payment  of  the 
money  therefor-  He  exhibits  the  contract  of 
sale,  which  he  avers  was  written  by  defend- 
ant himself,  which  is  as  follows: 

Aug.  29,  1910. 
I  agree  to  take  3,400  shares  of  Haze  Mor- 
gan  (Mary  mining  stock)  at  35^  per  share 
on  or  before  Sept.  15,  1910. 

[Signed]     M.  J.  Bartlett. 
I,  Haze  Morgan,  bind  myself  to  deliver 
to  M.  J.  Bartlett  the  above  number  of  shares 
of  Mary  mining  stock  at  35^  per  share  on 
the  above  date. 

[Signed]     Haze  Morgan. 

He  also  avers  that  said  corporation  is  of 
recent  creation,  and  is  reputed  to  have  large 
copper  and  gold  mineral  holdings  in  the  Re- 
public of  Mexico,  which  it  is  just  beginning 
to  develop,  but  that  it  has  not  yet  paid  any 
dividends;  that  it  has  issued  and  sold  all  the 
stock  that  it  now  proposes  to  sell,  and 
no  more  stock  is  now  for  sale  by  it;  that  its 


stock  is  not  procurable  in  the  open  masket 
for  any  known  price,  and  its  value  is  not 
readily  ascertainable;  that  the  stock  has  no 
provable  value,  and  is  sold  by  the  holders 
thereof  at  different  prices;  that  the  enter- 
prise of  the  corporation,  from  a  financial 
standpoint,  is  uncertain,  and  therefore  he 
cannot  be  compensated  in  damages  for  de- 
fendant's breach  of  contract. 

Defendant  answered,  denying  that  he  had 
contracted  to  buy  the  stock,  but  admitting 
that  on  the  29th  of  August,  1910,  he  and 
plaintiff  had  a  conversation  in  regard  to  the 
purchase  of  the  stock,  and  that  the  price 
talked  of  was  35  cents  per  share.  He  also 
admits  that,  on  that  day,  a  memorandum  in 
writing  was  made  of  their  agreement,  which, 
he  alleges,  was  an  option,  and  not  a  sale. 
That  memorandum  he  exhibits  with  his  an- 
swer, and  avers  that  it  was  made  at  a  later 
hour  in  the  dfiy  than  the  writing  claimed 
by  plaintiff  to  be  their  contract;  that  neith- 
er of  them  was  bound  by  the  agreement,  but 
that  it  was  only  an  option  on  the  part  of 
both ;  and  that  either  party  had  a  right  to 
refuse  to  consummate  it.  The  memorandum 
reads  as  follows: 

Memo.  8/29/10.  Dr.  Bartlett  agrees  to 
buy  Morgan's  Maiy  Mining  Company  stock, 


formance  if  the  shareholder  had  refused  to 
comply  with  the  contract;  and  that  since 
there  was  a  part  performance  of  the  con- 
tract by  the  shareholder  of  which  the  cor- 
poration had  taken  advantage,  the  damages 
to  the  shareholder  caused  by  the  failure  of 
the  corporation  to  perform  ita  part  of  the 
contract,  under  the  circumstances  of  the 
case,  could  not  readily  be  ascertained  or 
compensated  if  the  shareholder  was  com- 
pelled to  keep  his  stock  and  sue  for  damages 
in  a  court  of  law. 

And  in  First  Nat.  Bank  •  v.  Corporation 
Securities  Co.  —  Minn.  — ,  160  N.  W.  1084, 
it  was  held  that  a  shareholder  who  elected 
to  sell  his  stock  within  the  time  prescribed 
in  the  contract  for  repurchase  by  the  cor- 
poration, and  made  a  sufiicient  tender  there- 
of, was  entitled  to  a  degree  of  specific  per- 
formance notwithstanding  the  fact  that  the 
agreement  before  the  time  of  election  was 
lacking  in  mutuality  of  remedy.  The  court 
said  that  mutuality  of  remedy  is  not  the 
sole  test  of  specific  enforceability,  and  is 
not  alwavs  essential  thereto.  The  court 
quoted  with  approval  from  the  opinion  in 
Henry  L.  Doherty  k  Co.  v.  Rice,  186  Fed. 
213,  where  it  was  said  with  reference  to  a 
contract  for  the  sale  of  corporate  stock, 
which  originally  lacked  mutuality  of  rem- 
edy: "The  objection  of  want  of  mutuality 
of  remedy  in  the  sense  in  which  equity  uses 
those  terms  no  longer  exists.  Complain- 
ants seeking  specific  performance  offer  to 
perform  on  their  part,  and  unreservedly 
submit  themselves  to  the  court  to  decree 
whatever  may  be  proper  in  enforcing  the 
L.R.A.1915D. 


rights  of  the  other  party  to  the  contract. 
If  defendants  accept  their  offer,  complain- 
ants cannot  afterwards  retract  it,  and  thus 
escape  a  decree  in  favor  of  the  defendants. 
If,  on  the  other  hand,  defendants  refuse  the 
offer,  and  unsuccessfully  resist  specific  per- 
formance, they  cannot  be  compelled  to  per- 
form, unless  performance  of  every  stipula- 
tion of  the  contract  for  their  benefit  is 
likewise  coerced  from  complainants.  In 
either  event  complete  enforcement  of  the 
legal  and  equitable  rights  of  the  parties  will 
be  effected  by  one  comprehensive  decree, 
and  the  defendants  cannot  be  remitted  to  a 
court  of  law  for  the  enforcement  of  any  of 
their  rights." 

But  a  contract  for  the  sale  of  a  part  of 
the  corporate  stock  of  an  amusement  com- 
pany in  consideration  of  certain  payments, 
which  also  provided  that  the  amusement 
company  should  be  entitled  to  first  call 
upon  a  certain  theater  company — of  which 
the  purchaser  owned  a  majority  of  the  stock 
— for  theatrical  attractions  that  the  latter 
company  should  produce  for  the  period  of 
ten  years,  will  npt  be  specifically  enforced 
at  the  instance  of  the  purchaser  to  compel 
a  delivery  of  the  stock,  since  it  could  not 
be  enforced  at  the  instance  of  the  seller  to 
secure  a  performance  on  the  part  of  the 
theatrical  company  to  furnish  the  stipulated 
talent  to  the  amusement  company  continu- 
ously throughout  the  time  designated,  as 
equity  will  not  award  specific  performance 
where  the  duty  to  be  enforced  is  continuous 
and  reaches  over  a  long  period  of  time,  re- 
quiring constant  supervision  by  the  court. 


MORGAN  ▼.  BABTLETT. 
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S»400  shares,  for  $1,100,  on  or  before 
9/15/10,  if  Morgan  will  sell  at  that  price 
when  Bartlett  gets  ready  to  buy*  Morgan 
agrees  to  sell  at  that  price  unless  offered  a 
better  price. 

[Signed]     H.  M. 

Plaintiff  repUed  generally,  and  deposi- 
tions were  taken  by  both  plaintiff  and  der 
fendant,  and  on  the  22d  of  January,  1913, 
the  cause  was  finally  heard,  and  the  decree 
denying  relief  and  dismissing  plaintiff's  bill 
was  made. 

Apparently  the  court  dismissed  the  bill 
for  want  of  jurisdiction  in  equity.  In  this 
we  think  the  court  erred.  That  equity  has 
jurisdiction  to  grant  relief  by  decreeing  spe- 
cific performance  of  a  contract  for  the  sale 
of  stock  in  a  corporaticm,  when  the  stock 
has  a  special  or  peculiar  value  and  is  not 
readily  purchasable  in  the  market,  or  wh^i 
it  has  no  certain  ascertainable  value,  there 
can  be  little  doubt.  That  such  is  the  law  of 
this  state  was  held  in  Hogg  ▼.  McOuflin,  67 
W.  Va.  456,  31  L.R.A.(N^.)  491,  68  S.  E. 
41,  and  Bumgardner  ▼.  Leavitt,  35  W.  Va. 
194,  12  L.R.A.  776,  13  S.  E.  67.  The  former 
was  a  suit  by  the  purchaser  of  stock  in  a 
coal  company,  and  the  latter  was  a  suit  by 
the  seller  of  stock  in  a  steamboat  company, 


and  the  court  entertained  jurisdiction  and 
granted  relief  in  both  cases.  McGuffin  had 
organized  a  corporation  for  the  purpose  of 
mining  coal  in  Mingo  county,  aand  induced 
Hogg  to  purchase  50  shares  of  the  capital 
stock  at  the  par  value  of  $100  per  share, 
SQ^reeing  with  him,  at  the  time  of  his  pur- 
chase, that,  if  he  should  wish  to  dispose  of 
it  within  two  years  thereafter,  he  (McGuf- 
fin) would  give  him  in  exchange  therefor  50 
shares  of  stock  in  the  Harvey  Coal  Com- 
pany. Hogg<  elected  to  make  the  exchange 
within  the  time,  and  so  notified  McGuffin. 
But  in  the  meantime  McGuffin  had  sold  his 
Harvey  Coal  Company  stock  to  a  third  per- 
son, and  therefore  could  not  comply  with  his 
contract.  The  «ourt  held,  however,  thai  by 
virtue  of  his  contract  Hogg  had  a  right  to 
the  funds  derived  from  the  sale  of  the  Har- 
vey stock.  This  was  as  near  to  a  specific 
performance  of  the  contract  as  the  court 
could  approach  in  that  case  on  account  of 
the  intervening  rights  of  innocent  third  par- 
ties. The  first  point  of  the  syllabus  in  that 
case  is  as  follows: 

^'Equity  will  decree  specific  performance 
of  a  contract  for  exchange  of  shsxes  of  stock 
in  corporations  when  legal  remedy  is  not 
adequate  because  the  stock  sought  is  of 
special  and  peculiar  value,  or  is  not  readily 


Pantages  v.  Grauman,  112  C.  C.  A.  61,  191 
Fed.  317. 

Defenses — ^uncertainty  and  ineompleteness  of 

contract. 

Supplementing  notes  in  60  L.R.A.  607, 
and  31  L.R.A.(N.S.)  497. 

A  contract  for  the  sale  of  corporate  stock 
may  be  specifically  enforced  over  the  objec- 
tion of  uncertainty  in  regard  to  the  price  to 
be  paid  and  the  time  and  manner  of  pay- 
ment, where  it  appeared  that  the  contract 
clearly  stated  the  price  to  be  paid,  and  pro- 
vided thdt  a  certain  sum  due  from  the 
seller  to  the  buyer  should  be  applied  upon 
the  price;  that  the  buyer  should  assume 
and  pay  a  certain  sum,  being  one  half  of 
the  seller's  indebtedness  to  a  third  person, 
and  should  deposit  the  balance — $2,500 — 
subject  to  call  to  meet  future  assessments, 
in  consideration  of  the  performance  of 
which  the  seller  agreed  to  deliver  the  stock 
as  soon  as  it  was  released  from  pledge;  it 
being  held  that  since  there  were  no  assess- 
ments, the  payment  of  ttie  balance — $2,500 
— was  due  when  delivery  of  the  stock  was 
offered  or  by  the  terms  of  the  contract 
should  have  been  offered.  Gilfallan  v.  Gil- 
fallan,  —  Cal.  — ,  141  Pac.  623. 

But  an  agreement  by  one  for  the  sale  and 
transfer  of  stock  owned  by  him  in  a  certain 
corporation  at  a  certain  price  per  share, 
which  did  not  mention  the  number  of  shares, 
and  in  which  it  was  expressly  understood 
that  the  seller  would  retain  a  portion  of  his 
stock  as  he  did  not  wish  to  sever  his  con- 
L.R.A.1915D. 


nection  with  the  corporation,  is  too  indefi- 
nite to  be  specifically  enforced.  Sheehan  v. 
Humphreys,  81  N.  J.  Eq.  416,  83  Atl.  189. 

— lack  of  mutuality. 

See  notes  in  50  L.R.A.  507  and  31  L.R.A. 
(N.S.)  499. 

See  in  this  connection  cases  cited,  supra, 
imder  heading  "Mutuality  of  remedy." 

— ^fraud. 

Supplementing  notes  in  50  L.R.A.  608, 
and  31  L.R.A.(N.S.)  600. 

A  contract  for  the  sale  of  corporate  stock 
may  be  specifically  enforced  over  the  objec- 
tion that  it  is  unfair,  where  it  did  not 
appear  that  advantage  had  been  taken  of 
the  seller's  financial  circumstances;  that 
the  valuation  was  placed  upon  the  stock 
by  both  parties,  and  was  to  be  paid  for  by 
canceling  the  seller's  present  debts  and  ad- 
vancing part  of  the  price  to  meet  expected 
obligations  of  the  selier  which  he  otherwise 
could  not  pay.  Gilfallsa  v.  Gilfallan,  — 
Cal.  — ,  141  Pac.  623. 


jsposition  of  stock  to  other  persons. 

Supplementing  notes  in  60  L.R.A.  509 
and  31  L.R.A.(N.S.)  501. 

Specific  performance  will  not  be  ordered 
to  compel  the  transfer  of  a  given  number  of 
shares  of  corporate  stock,  where  it  is  not 
shown  that  defendant  has  the  shares  of 
stock  in  his  possession.  Lamb  v.  General 
Film  Co.  130  La.  1026,  58  So.  867. 

A.  L.  R. ' 
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purchasable  in  the  market,  or  has  no  certain 
ascertainable  value,  or  a  money  judgment 
against  the  party  would  be  worthless  be- 
cause of  his  insolvency,  or  other  circum- 
stance in  the  case  calling  for  specific  per- 
formance as  the  only  adequate  relief." 

In  the  Bumgardner  ▼.  Leavitt  Case,  Mrs. 
Bumgardner  had  purchased  stock  from 
Leavitt  in  a  steamboat  which  he  was  build- 
ing, under  a  contingent  agreement  that  he 
would  repurchase  the  stock,  at  cost,  or,  if 
the  boat  depreciated  in  value,  then  at  a 
fair  cash  value.  The  contingencies  hap- 
pened, and  she  gave  him  notice  of  her  elec- 
tion to  resell  him  the  stock,  and  requested 
him  to  comply  with  his  agreement.  He  de- 
clined and  she  sued  for  specific  relief  and 
obtained  it.  The  same  rule  was  again  an- 
nounced in  Lathrop  v.  Columbia  Collieries 
Co.  70  W.  Va.  68,  73  S.  E.  299.  The  follow- 
ing authorities  are  also  in  point:  Safford 
V.  Barber,  74  N.  J.  Eq.  352,  70  AtL  371; 
Northern  C.  R.  Co.  v.  Walworth,  193  Pa. 
207»  74  Am.  St.  Rep.  683,  44  Atl.  253;  Man- 
ton  T.  Ray,  18  R.  I.  672,  49  Am.  St.  Rep. 
811,  29  Atl.  998 ;  Palmer  v.  Graham,  1  Pars. 
Sel.  Eq.  Cas.  476;  36  Cyc.  560;  26  Am.  Sl 
Eng.  Enc.  Law,  2d  ed.  122. 

The  general  rule  is  that  for  a  breach  of 
contract  for  the  sale  of  personal  property 
the  parties  are  left  to  their  remedy  at  law. 
But  there  are  many  exceptions  to  the  rule. 
Where,  because  of  the  peculiar  and  excep- 
tional value  of  the  property,  as  in  the  case 
of  slaves  (Summers  v.  Bean,  13  Gratt.  404), 
or  in  case  of  heirlooms  (26  Am.  &  Eng.  Enc. 
Law,  104),  or  the  inability  to  duplicate  the 
property  in  the  market,  and  the  uncertainty 
of  its  value,  and,  therefore,  uncertainty  in 
the  matter  of  ascertaining  the  amount  of 
damages.  In  such  cases  equity  will  gener- 
ally compel  performance.  St.  Regis  Paper 
Co.  V.  Santa  Clara  Lumber  Co.  173  N.  Y. 
149,  65  N.  E.  967.  Stock  in  a  corporation, 
not  procurable  in  the  market  and  having 
an  uncertain  value,  comes  within  the  ex- 
ception to  the  general  rule  respecting  spe- 
cific performance.  Inadequacy  of  legal 
remedy  is  the  basis  for  equity  jurisdiction 
to  enforce  performance. 

The  general  rule  also  is  that  the  remedy 
is  a  mutual  one.  Bumgardner  v.  Leavitt, 
supra,  and  26  Am.  &  Eng.  Enc.  Law,  28. 
To  this  general  rule  there  may  also  be  ex- 
ceptions, as,  for  instance,  where  one  party 
is  bound  by  a  writing  signed  by  him,  and 
the  other  has  not  signed  it  and  is  not  so 
bound  because  of  the  statute  of  frauds. 
But  it  is  not  necessary  to  inquire  into  the 
exceptions  to  the  rule,  because  the  present 
case  falls  within  the  general  rule  respecting 
mutuality  of  remedy.  If  one  party  has  the 
right  to  enforce  tlie  contract  the  other  has 
also. 
L.R.A.1916D. 


A  number  of  persons  in  and  around 
Clarksburg,  where  the  parties  to  this  suit 
resided,  owned  stock  in  the  Mary  Mining 
Company,  and  it  is  contended  that  plaintiff 
could  easily  have  proved  the  value  of  his 
stock,  and  consequently  the  amount  of  his 
damage,  if  any  he  suffered.  But  it  is  shown 
by  the  depositions  of  witnesses  that  about 
the  time  the  alleged  agreement  was  made, 
and  before  and  after  that  time,  the  stock 
had  sold  at  different  prices,  ranging  all  the 
way  from  15  cents  to  65  cents  per  shares 
according  to  the  degree  of  faith  that  the 
sellers  and  purchasers,  respectively,  hap- 
pened to  have  in  the  success  of  the  corpora- 
tion's enterprise.  Defendant  was  the  own- 
er of  19,000  shares  at  the  time  he  made 
the  alleged  agreement  with  plaintiff,  and  he 
says  he  was  offered  shortly  thereafter  2,000 
shares,  at  25  cents  per  share,  by  Mr.  A.  J. 
Simmons,  of  Clarksburg,  who  was  the  owner 
thereof. 

This  evidence  proves  that  the  stock  had 
no  certain  market  value.  It  had  no  rating 
in  the  stock  market,  and  every  man  who  had 
stock,  and  wanted  to  sell  it,  sold  at  such 
price  as  he  was  able  to  get.  It  also  appears 
that  about  this  time  many  of  the  8tockhol(^- 
ers,  in  and  about  Clarksburg,  had  lost  faith 
in  the  ultimate  success  of  the  corporation's 
enterprise,  and  wanted  to  sell  their  stock. 
Under  such  conditions  and  circumstances,  it 
would  have  been  impracticable  for  plain- 
tiff to  prove  the  amount  of  his  damages,  and 
therefore  his  remedy  at  law  was  not  ade- 
quate. Consequently,  if  he  has  proved  his 
contract,  ne  is  entitled  to  have  it  enforced. 

The  next  question  is:  Has  the  contract 
of  sale  been  proved?  We  think  it  has.  De- 
fendant admits,  in  his  deposition,  that  he 
signed  the  agreement  exhibited  with  the  bill, 
but  insists  that  the  option  which  he  filed 
with  his  answer,  signed  "H.  M.,"  was  later, 
on  the  same  day,  left  on  his  desk,  and  that 
it  annulled  the  agreement  signed  earlier  in 
the  day  by  both  parties.  He  does  not  say 
he  was  present  when  the  option  was  writ- 
ten, or  that  it  was  handed  to  him  by  Mor- 
gan. He  says:  ''My  recollection  does  not 
serve  me  correctly  as  to  the  exact  time  I 
found  it,  but  I  found  this  on  my  desk  after 
we  had  made  this  other  contract." 

We  are  forced  to  the  conclusion,  from  this 
and  other  evidence,  that  defendant  must  be 
mistaken  as  to  the  time  this  option  was 
written  out  and  signed  with  the  initials  of 
plaintiff  and  left  on  his  desk.  It  must  have 
been  before,  and  not  after,  the  contract  ex- 
hibited with  the  bill  was  written  and  signed 
by  both  parties.  Plaintiff  and  defendant 
occupied  adjoining  office  rooms,  which  com- 
municated with  each  other,  and  they  met 
frequently,  sometimes  more  than  once  on 
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the  same  dmy.  Plaintiff  swears  that  they 
had  two  transactions  on  the  29tfa  of  August, 
<me  before  noon  and  one  after  noon ;  that  in 
the  former  they  had  a  conversation,  and 
agreed  orally  to  what  is  stated  in  the  option 
signed  "H.  M.;"  that  after  their  talk  he 
wrote  out  the  option,  retaining  a  carbon 
copy,  and  placed  it  in  an  envelop  addressed 
to  Dr.  Bartlett,  and  then  returned  to  de- 
liver it  to  him,  and  did  not  find  him  in  his 
oflSce,  and  left  it  on  his  desk;  that  at  that 
time  he  (plaintiff)  did  not  wish  to  enter 
into  a  binding  contract  to  sell  at  35  cents 
a  share,  because  he  hoped  to  get  a  better 
price,  and  says  that,  a  week  before  that,  he 
had  been  offered  50  cents  a  share  by  £.  F. 
Goodwin,  an  officer  in  the  Mary  Mining 
Company,  who  lived  im  Clarksburg;  that, 
after  talking  with  defendant,  he  again  went 
to  Goodwin  and  asked  him  what  he  ought  to 
get  for  his  stock,  and  found  that  Goodwin 
or  his  clients  were  not  so  anxious  then  to 
buy,  and  he  again  went  to  defendant's  of- 
fice in  the  afternoon  and  told  him,  if  he 
would  enter  into  a  positive  agreement  of 
sale,  he  would  sell  him  the  stock  at  35 
cents  per  share,  and  that  thereupon  the  con- 
tract sought  to  be  enforced  was  written  out 
by  defendant,  and  was  then  signed  by  both 
of  them.  Defendant  does  not  deny  that  the 
paper  was  then  turned  over  to  plaintiff,  or 
that  he  wrote  it  Is  it  not  highly  improba- 
ble that  experienced  business  men  (and  they 
both  appear  to  be  such)  should  make  a 
written  contract,  mutually  binding,  and 
then  later  attempt  to  convert  it  into  an 
option,  not  binding  on  either  of  them,  with- 
out canceling  the  original  agreement?  It 
was  not  only  wholly  unbusinesslike,  but  the 
so-called  option  was  valueless  and  useless. 
It  is  not  even  a  unilateral  contract;  it  obli- 
gated neither  party  to  do  anything.  It 
makes  no  reference  to  the  original  contract, 
and  therefore  does  not  seem  to  have  been 
intended  as  a  cancelation  of  it.  The  only 
rational  explanation  to  be  found  for  the 
existence  of  the  two  papers,  the  execution 
of  both  of  which  is  admitted  by  the  parties, 
is  that  the  so-called  option  was  made  first 
and  the  sale  contract  later. 

This  conclusion  leads  to  a  reversal  of  the 
decree.  A  decree  will  be  entered  here  re- 
quiring defendant  to  pay  to  plaintiff  the 
sum  of  $1,190,  with  interest  thereon  from 
the  15th  day  of  September,  1910,  and  that 
he  be  then  entitled  to  the  3,400  shares  of 
stock,  and  that  he  pay  plaintiff  his  costs, 
both  in  this  court,  and  in  the  court  below. 

Reversed,  and  decree  entered  here. 

liyncb,  J.,  absent. 
L.R.A.1915D. 
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METROPOLITAN   INVESTMENT  COM- 
PANY, Appt. 

(158  Wis.  69,  147  N.  W.  3.) 

Elevator  <~  liability  of  owner  to  pas- 
senger. 

1.  The  liability  of  the  owner  of  an  ele- 
vator in  an  office  building  to  those  right- 
fully using  it  is  that  of  a  common  carrier 
to  passengers.* 

Brtdenoe  —  burden  of  proof  —  fall  of 
paaaenger  elevator. 

2.  Proof  by  a  passenger  in  an  elevator 
in  an  office  building  that  he  was  injured 
by  its  fall  due  to  a  defective  bolt  casts 
upon  its  owner  the  burden  of  showing  that 
he  took  all  the  precautions  to  safeguard 
passengers  which  the  law  required  him  to 
take. 

Same  —  test  by  nuuiafactiirer  —  neces- 
sity^ 

8.  The  owner  of  an  elevator  in  an  office 
building  which  falls  to  the  injury  of  a 
passenger  because  of  the  breaking  of  the 
bolt  which  unites  the  cables  to  the  car  has 
the  burden  of  showing  that  the  manufac- 
turer made  a  test  of  the  tensile  strength  of 
the  bolt  if  that  would  have  disclosed  its 
weakness,  or  if  the  apparatus  had  been 
used  so  long  that  the  manufacturer's  neg- 
ligence might  not  have  been  the  cause  of  the 
accident*  he  must  show  that  he  examined 
and  tested  the  parts  to  ascertain  whether 
or  not  they  had  been  weakened  by  use. 

Klevator  —  liability  for  manufacturer's 
negligence. 

4.  The  owner  of  an  elevator  in  an  office 
building  is  liable  for  injuries  to  passengers 
because  of  the  negligence  of  the  manufac- 
turer of  the  apparatus  in  using  an  unsafe 
bolt  to  unite  the  cables  to  the  car. 

Judge    —    prejudice    —    calling    other 
Judge. 

5.  There  is  no  error  in  one  of  several 
judges  of  a  trial  court  having  co-ordinate 
jurisdiction  calling  in  another  judge  to  try 
a  case  after  an  affidavit  of  prejudice  had 
been  filed  against  himself,  although  the  affi- 
davit was  not  filed  within  the  time  specified 
by  statute. 

•Generally  as  to  liability  for  injury  to 
an  elevator  passenger,  see  notes  in  25  L.R.A. 
33,  and  2  Lk.A.(N.S.)  744. 

Note,  —  Liiahility  of  a  carrier  for  injury 
to  passenger  iy  latent  defect  in  car. 


The  earlier  cases  on  this  question  are 
discussed  in  the  note  to  Morgan  v.  Chesa- 
peake &  O.  R-  Co.  15  L.R.A;(N.S.)   790. 

When  a  passenger  is  injured  because  of 
a  latent  defect  in  a  car  of  the  carrier,  his 
right  to  recover  for  such  injuries  may  be 
based  either  upon  the  negligence  of  the 
carrier  or  upon  the  theory  that  the  carrier  j 
20 
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Eviclence  <—  transfer  of  office  building 
—  injury  by  fall  of  elevator. 

6.  In  an  action  against  a  corporate  owner 
of  an  office  building  to  hold  it  liable  for 
injury  to  a  passenger  on  the  elevator 
through  a  structural  defect,  there  is  no 
error  in  admitting  evidence  of  the  original 
owner  of  the  building  that  he  had  conveyed 
it  to  the  corporation  of  which  he  and  his 
wife  were  the  principal  stockholders. 

(May  1,  1914.) 

APPEAL  by  the  defendant  from  a  judg- 
ment of  the  Circuit  Court  for  Milwau- 
kee County  in  plaintiff's  favor  in  an  action 
brought  to  recover  damages  for  personal  in- 
juries alleged  to  have  been  caused  by  de- 
fendant's negligence.     Modified. 


Statement  by  Barnes,  J.: 

On  February  28,  1912,  plaintiff,  while  rid- 
ing as  a  passenger  in  an  elevator  in  the 
office  building  of  the  defendant  in  the  city 
of  Milwaukee,  was  injured  by  the  dropping 
of  the  elevator  from  the  fourth  floor  to  the 
basement.  This  action  was  brought  to  re- 
cover damages  for  injuries  sustained.  It 
was  a  cable-hoisted  hydraulic  passenger  ele- 
vator, running  on  guides.  The  elevator  cage 
was  attached  to  the  cables  by  means  of  a 
drawbolt  or  kingbolt.  The  upper  end  of  the 
drawbolt  contained  five  eyes  or  holes. 
Through  these  holes  three  hoisting  cables 
were  fastened  on  one  side,  and  two  counter- 
weight cables  on  the  other  side.  The  lower 
end  of  the  bolt  passed  through  a  saddle 
strap,   and   a   nut   was   screwed   onto   the 


is  an  insurer.  The  latter  theory,  viz.,  that 
the  carrier  is  an  insurer,  has  never  been 
adopted,  but  the  passenger's  right  to  re- 
cover is  based  upon  negligence.  It  is  a 
general  rule  that  the  carrier  owes  to  pas- 
sengers a  very  high  degree  of  care,  and  any 
failure  to  exercise  this  high  decree  of  care 
is  regarded  as  negligence.  It  is  in  deter- 
mining what  acts  or  omissions  of  the  carrier 
amount  to  a  failure  to  exercise  this  degree 
of  care  that  a  difference  of  opinion  arises. 

The  general  rule  that  a  carrier  is  not 
liable  for  latent  defects  is  well  established 
and  is  adhered  to  in  Roanoke  R.  &  Electric 
Co.  V.  Sterrett,  108  Va.  533,  19  L.R.A. 
(N.S.)  316,  128  Am.  St.  Rep.  971,  62  S.  E. 
385,  in  case  of  a  defective  bridge  which 
the  carrier  had  purchased  from  a  thorough- 
ly reputable  and  competent  manufacturer. 

It  is  the  theory  of  some  cases  that  the 
liability  of  the  carrier  is  not  determined 
solely  by  his  care,  that  is,  although  he  may 
have  exercised  the  requisite  degree  of  care 
in  inspecting  the  car  and  maintaining  the 
same,  yet  if  the  manufacturer  has  been 
negligent  in  failing  to  discover  the  latent 
defect,  the  carrier  is  liable  for  the  manu- 
facturer's negligence.  This  is  the  theory 
adopted  in  Dirbebt  v.  Mexbopolitan  In- 
vest. Co. 

This  was  the  theory  of  Morgan  v.  Chesa- 
peake &  0.  R.  Co.  15  L.R.A.(N.S.)  790, 
and  this  theory  wae  followed  in  a  second 
appeal  of  this  case  reported  in  129  Ky.  731, 
112  S,  W.  859.  As  shown  in  that  note  this 
theory  is  also  adopted  in  New  York  and 
California. 

This  seems  also  to  have  been  the  theory 
of  Gaiser  v.  Niagara,  St.  C.  &  T.  R.  Co.  19 
Ont.  L.  Rep.  31,  14  Ont.  Week.  Rep.  42. 
In  that  ca£e,  however,  there  was  the  addi- 
tional fact  that  the  carrier  did  not  make 
a  proper  examination  of  the  car  wheel; 
and  the  flange  which  broke  owing  to  a 
latent  defect  arising  from  an  air  hole  there- 
in had  been  worn  down  so  as  to  become  thin 
over  the  air  hole,  and  there  was  testimony 
to  the  effect  that  it  might  have  been  dis- 
covered by  a  proper  examination,  which 
the  carrier  failed  to  make;  so  that  the 
decision  might  have  rested  upon  the  negli- 
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gence  of  the  carrier  itself  in  failing  to  make 
proper  tests. 

It  is  apparent  that  this  theory  carries 
the  liability  of  the  carrier  to  an  extreme. 
The  fact  that  the  carrier  has  selected  a 
competent  manufacturer  is  not  alone  suf- 
ficient to  relieve  it  of  liability,  if  such 
manufacturer  has  been  negligent.  See  the 
cases  in  the  earlier  note  holding  the  con- 
trary doctrine. 

Take  the  abstract  case  of  an  injury  to 
a  passenger  due  to  a  latent  defect  in  a  car. 
It  is  admitted,  on  the  one  hand,  that  the 
carrier  is  not  an  insurer,  but  is  liable  only 
for  neglieence.  But  negligence  is  a  relative 
term,  and  depends  upon  the  duty  of  the  car- 
rier. One  theory  might  be  that  the  duty  of 
the  carrier — and  this  seems  to  be  the  least 
duty  that  can  be  imposed  on  the  carrier — is 
fulfilled  when  he  has  purchased  the  car  of  a 
reputable  manufacturer;  that  he  is  under 
no  obligation  to  inspect  it.  Another  theory 
might  impose  more  of  a  duty  upon  the 
carrier,  and  require  him  not  only  to  pur- 
chase of  a  reputable  manufacturer,  but  to 
inspect  after  the  car  had  been  in  use.  Or 
a  still  more  burdensome  duty  might  be 
imposed  upon  the  carrier,  and  that  would 
i  be  to  require  him  not  only  to  purchase  of 
I  a  reputable  manufacturer,  but  to  inspect  the 
car  before  it  is  put  into  use  and  continue 
this  inspection  at  seasonable  times  there- 
after. 

It  is  conceivable  that  a  court  which  ad- 
heres to  the  first  theory  might  still  be  of 
the  opinion  that  the  carrier  should  not  be 
relieved  of  liability  for  an  injury  due  to  a 
latent  defect,  and  might,  in  order  to  furnish 
a  basis  for  its  decision,  say  that  the  car- 
rier is  liable  for  the  manufacturer's  negli- 
gence, whereas  the  defect  may  have  been 
one  that  could  have  been  discovered  by  the 
carrier  by  a  proper  inspection  by  it.  In 
such  a  case  it  is  more  accurate  to  require 
a  higher  degree  of  care  of  the  carrier,  and 
base  the  decision  upon  a  failure  to  comply 
with  this  degree  of  care;  in  other  words, 
upon  its  ovm  negligence  rather  than  upon 
the  negligence  of  the  manufacturer. 

A  failure  to  distinguish  in  the  degree  of 
care  or  the  duty  which  the  carrier  ia  held 
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thread  at  the  lower  end  of  the  bolt  and  un- 
ider  the  saddle  strap.  The  nut  was  held  in 
place  by  a  cotterpin,  which  ran  throijgh  the 
bolt  below  the  nut,  the  saddle  strap  resting 
on  the  nut.  This  strap  went  around  the 
beam  on  the  top  of  the  elevator  cage,  and 
in  this  manner  the  cage  was  suspended. 
The  drawbolt  broke  off  flush  with  the  upper 
«ide  of  the  nut,  through  the  threaded  por- 
tion of  the  bolt,  and  this  is  what  caused  the 
elevator  to  drop. 

The  complaint  charged  the  defendant  with 
negligence  for  failure  to  maintain  a  reason- 
ably safe  and  suitable  elevator  for  the  car- 
riage of  passengers;  alleged  that,  for  a  long 
time  prior  to  the  accident^  the  elevator  was 
in  an  unsafe  and  dangerous  condition  and 
defective;  that  it  was  not  equipped  with  a 


proper  safety  device,  as  required  by  the -city 
ordinance;  that  the  drawbolt  in  question 
was  placed  in  the  elevator  at  the  time  the 
elevator  was  installedi  nearly  twenty  years 
previous  to  the  accident,  and  that  long  usage 
and  the  vibration  from  the  elevator  when 
in  operation  had  caused  the  bolt  to  become 
worn  and  defective  and  the  steel  to  become 
crystallized;  further,  that  the  bolt  was  de- 
fective at  the  time  it  was  put  in  place,  hav- 
ing a  flaw  known  as  a  blowhole  or  sandbole 
at  the  place  where  it  broke.  The  answer 
of  the  defendant  denied  all  the  material 
allegations  of  the  complaint.  The  case  was 
regularly  called  for  trial  in  branch  No.  3 
of  the  circuit  court  for  Milwaukee  county, 
and,  by  order  of  the  court,  it  was  sent  for 
trial  to  branch  No.  2  of  said  court,  where. 


bound  to  observe  has  led  to  a  misinterpre- 
tation of  the  theory  on  which  cases  are 
based.  This  is  true  of  the  case  of  Louis- 
ville, N.  A.  &,  C.  R.  Co.  V.  Snyder,  117  Ind. 
435,  3  L.R.A.  434,  10  Am.  St.  Rep.  90,  20 
N.  £.  284,  which  involved  an  injury  to  a 
passenger  from  the  fallins  of  a  bridge,  for 
which  the  carrier  was  held  liable.  In  the 
course  of  the  opinion  it  is  stated  that  the 
duty  of  a  railroad  company  is  not  dis- 
charged by  purchasing  from  reputable 
manufacturers  the  iron  rods  or  other  iron 
work  used  in  the  construction  of  its  bridges. 
The  court  states:  "The  duty  of  the  com- 
pany is  not  discharged  by  trusting,  without 
inspecting  and  testing,  to  the  reputation  of 
the  manufacturers  and  the  external  appear- 
ance of  such  materials.  The  law  requires 
that  before  the  lives  of  passengers  are 
trusted  to  the  safety  of  its  bridges,  the 
company  shall  carefully  and  skilfully  test 
and  inspect  the  materials  it  uses  in  such 
structures."  This  case  is  not  based  on 
the  theory  that  the  carrier  is  liable  for  the 
manufacturer's  negligence,  as  it  has  been 
interpreted,  but  that  the  carrier  is  liable 
for  its  own  negligence  in  failing  to  perform 
its  duty  to  "carefully  and  skilfully  test  and 
inspect  the  materials"  it  used. 

It  is  apparent  from  the  foregoing  that 
if  language  is  correctly  applied  to  correct 
legal  principles,  the  theory  that  the  car- 
rier is  liable  for  the  manufacturer's  negli- 
gence requires  the  assumption  that  some 
uitent  defects  which  might  have  be&OL  dis- 
covered by  the  manufacturer  by  tests  used 
by  manufacturers  could  not  have  been  dis* 
covered  by  tests  used  by  carriers;  or  that 
the  defects  might  have  been  discovered  in 
the  process  of  construction  which  could  not 
be  discovered  thereafter  in  the  exercise  of 
the  degree  of  care  required  of  carriers. 
There  seems  to  be  more  reason  for  holding 
tke  carrier  liable  in  the  latter  case,  that 
is,  in  case  of  a  defect  that  might  have  been 
discov^ed  in  the  process  of  construction, 
than  in  the  former.  But  in  either  case,  this 
theory  requires  that  the  carrier  be  more 
than  a  carrier;  it  is  required  to  be  a  manu- 
facturer and  have  its  liability  determined 
by  rules  applicable  to  manufacturers.  As 
L.RJ^.1016D. 


stated  in  Dibbebt  v.  Metropolitan  Invest. 
Co.,  "the  carrier  is  in  no  better  position 
where  it  employs  another  to  do  its  manu- 
facturing for  it  than  it  would  be  if  it  were 
its  own  manufacturer."  But  a  carrier  does 
not  necessarily  engage  in  manufacturing, 
and  where  it  hajB  not  done  so,  its  liability 
should  not  be  so  determined. 

The  contrary  doctrine  is  well  stated  in 
Nashville  &  D.  R.  Co.  v.  Jones,  0  Heisk. 
29,  a  case  involving  the  liability  of  a  rail- 
road company  fof  wrongful  death  of  an 
employee  from  the  explosion  of  a  boiler  and 
therefore  beyond  the  scope  of  the  present 
note;  but  in  which  there  is  stated  to  be 
no  difference  between  the  liabilitv  of  a  rail- 
road  company  to  an  employee  and  its  lia- 
bility to  a  passenger,  in  the  application  of 
the  rule  now  under  discussion.  The  rule 
that  a  carrier  is  liablie  for  the  manufac- 
turer's negligence  is  disapproved.  It  is 
stated  that  "the  legitimate  obligation  im- 
posed upon  the  company  by  its  contract 
with  a  passenger  or  employee  is,  that  its 
engine  and  apparatus  are  then  suitable, 
sufficient,  and  as  safe  as  care  and  skill  can 
make  them,  and  that  the  company  will  be 
responsible  for  any  injury  resulting  from 
defects  therein  which  might  have  been  dis- 
covered by  the  company  or  its  agents  by 
the  proper  care  and  skill  in  the  application 
of  the  ordinary  and  approved  tests.  If  the 
defects  are  such  that  they  could  not  be 
discovered  by  the  company  or  agents  after 
a  careful  and  skilful  application  of  the 
ordinary  and  approved  tests,  then  the  com- 
pany cannot  be  held  responsible,  although 
it  may  appear  that  the  defects  might  have 
been  discovered  by  the  manufacturers,  by 
applying  the  proper  tests." 

And  see  also  Roanoke  R.  &  Electric  Co. 
V.  Sterrett,  108  Va.  633,  19  L.R.A.(N,S.) 
316,  128  Am.  St.  Rep.  971,  62  S.  E.  385. 

According  to  this  theory  the  carrier  has 
discharged  his  duty  if  he  has  purchased 
the  appliance  containing  the  latent  defect, 
of  a  reputable  manufacturer,  exercised  a 
high  degree  of  care  in  inspecting  it  for 
such  defects,  and  continues  this  high  degree 
of  care  in  watching  the  appliance  for  any 
suggestion  of  a  weakened  condition  which 
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over  defendant's  objection,  it  was  tried. 
The  jury  returned  the  following  special  ver- 
dict: 

"Question  1.  Was  the  defendant  guilty  of 
negligence  in  failing  to  keep  the  south  eleva^ 
tor  provided,  up  to  the  time  plaintiff  was 
injured,  with  a  drawbolt  which  was  reason- 
ably safe  and  sufficient  for  the  carriage  of 
passengers?     Answer:  Yes. 

'Question  2.  If  you  answer  the  first  ques- 
tion 'Yes/  then  answer  this  question:  Was 
such  negligence  the  proximate  cause  of 
plaintiff's  injury?    Answer:  Yes. 

"Question  3.  At  the  time  plaintiff  was  in- 
jured was  the  safety  device  on  the  south  ele- 
vator in  a  reasonably  safe  condition  for  the 
purpose  for  which  it  was  intended?  An- 
swer: No. 

"Question  4.  If  you  answer  the  third  ques- 
tion 'No/  then  answer  this  question:  Was 
the  defendant  guilty  of  negligence  in  failing 
to  keep  such  safety  device  in  a  reasonably 
safe  condition  for  the  purpose  for  which  it 
was    intended?      Answer:  No. 

"Question  5.  If  you  answer  the  fourth 
question  *Yes/  then  was  such  negligence  the 
proximate  cause  of  plaintiff's  injury?  An- 
swer: — . 

"Question  6.  At  the  time  plaintiff  was  in- 
jured was  the  guidepost  on  the  north  side 
of  the  south  elevator  reasonably  safe  and 
sufficient  for  the  purposes  for  which  it  was 
intended?     Answer:  No. 

"Question  7.  If  you  answer  the  sixth  ques- 
tion 'No/  then  answer  this  question:  Was 
the  defendant  guilty  of  negligence  in  failing 
to  have  the  guidepost,  at  the  time  of  the  ac- 
cident, in  a  reasonably  safe  and  sufficient 
condition  for  the  purposes  for  which  it  as 
intended?    Answer:  No. 

"Question  8.  If  you  answer  the  seventh 
question  'Yes/  then  was  such  negligence  the 
proximate  cause  of  plaintiff's  injury?  An- 
swer: — . 

"Question  9.  If  the  court  should  be  of  the 


opinion  that  the  plaintiff  is  entitled  to  re- 
cover, at  what  sum  do  you  assess  the  plain- 
tiff's damages?  Answer:  Three  thousand 
dollars." 

From  a  judgment  entered  in  accordance 
with  such  verdict,  defendant  appeals. 

Messrs.  Doe  A  Ballhorn,  for  appellant: 

Defendant  was  not  guilty  of  negligence  in 
failing  to  keep  the  south  elevator  provided, 
up  to  the  time  plaintiff  was  injured,  with 
a  drawbolt  which  was  reasonably  safe  and 
sufficient  for  the  carriage  of  passengers. 

Spille  V.  Wisconsin  Bridge  ft  Iron  Co.  105 
Wis.  340,  81  N.  W.  397;  State  Journal 
Printing  Co.  v.  Madison,  148  Wis.  396,  134 
N.  W.  909;  Ferguson  v.  Truax,  136  Wis. 
643,  118  N.  W.  251;  Merton  v.  Michigan  C. 
R.  Co.  150  Wis.  540,  137  N.  W.  767;  Griffen 
V.  Manice,  166  N.  Y.  188,  52  L.R.A.  922, 
82  Am.  St.  Rep.  630,  69  N.  E.  925,  9  Am. 
Neg.  Rep.  336;  McGrell  v.  Buffalo  Office 
Bldg.  Co.  153  N.  Y.  271,  47  N.  E.  306,  2 
Am.  N^.  Rep.  598;  Shearm.  &  Redf.  Neg. 
§  50;  Tousey  v.  Roberts,  114  N.  Y.  312,  11 
Am.  St  Rep.  655,  21  N.  E.  399;  Mitchell 
V.  Marker,  25  L.R.A.  33,  10  C.  C.  A.  306, 
22  U.  S.  App.  325,  62  Fed.  139,  7  Am.  Neg. 
Cas.  387;  Tread  well  v.  Whittier,  80  Cal. 
674,  5  L.R.A.  498,  13  Am.  St.  Rep.  175,  22 
Pac.  266;  Shattuck  v.  Rand,  142  Mass.  83, 
7  N.  E.  43;  Western  U.  Teleg.  Co.  v.  Woods, 
88  111.  App.  376;  Kramer  v.  Willy,  109  Wis. 
602,  85  N.  W.  499,  9  Am.  Neg.  Rep.  657; 
Gager  v.  Stolle-Bamdt  Lumber  Co.  149  Wis. 
164,  135  N.  W.  490;  Wanzer  v.  Chippewa 
Valley  Electric  R.  Co.  108  Wis.  319,  84 
N.  W.  423. 

Messrs.  Waldemar  C.  Welie  and  Chris- 
tian Doerllcr  for  respondent. 

Barnes,  J.,  delivered  the  opinion  of  the 
court: 

The  appellant  seeks  to  reverse  the  judg- 
ment because  there  was  no  evidence  to  sup- 


it  ought  reasonably  to  suppose  to  be  due 
to  a  latent  defect. 

Irrespective  of  whether  the  carrier  can 
be  held  liable  for  the  negligence  of  the 
manufacturer,  if  the  carrier  has  failed  to 
maintain  a  proper  inspection  of  its  cars,  it 
is  liable.  See  Gaiser  v.  Niagara,  St.  C.  & 
T.  R.  Co.  19  Ont.  L.  Rep.  31,  14  Ont.  Week. 
Rep.  42,  supra. 

In  this  connection  it  may  be  observed 
that  when  the  discussion  in  a  case  holding 
the  carrier  not  responsible  for  a  latent  de- 
fect is  apparently  directed  solely  to  the 
question  of  care  or  negligence  on  the  part 
of  the  carrier  as  the  criterion  of  respon- 
sibility, and  emphasizes  the  purchase  of  the 
car  from  a  reputable  manufacturer,  with- 
out suggesting  the  possibility  that  the  car- 
rier might  be  responsible  for  the  negligence 
of  the  manufacturer,  the  fact  that  it  ap- 
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pears  that  adequate  tests  were  made  by  the 
carrier  to  discover  latent  defects  does  not 
militate  against  the  effect  of  the  case  as 
support  for  the  view  that  the  carrier  is  only 
responsible  for  its  own  failure  to  exercise  a 
high  degree  of  care  to  discover  defects,  and 
not  for  the  failure  of  the  manufacturer  in 
that  respect,  since  even  in  this  view  the 
carrier,  in  order  to  perform  its  duty,  is 
bound  to  make  adequate  tests.  To  affect 
the  value  of  such  a  case  as  a  precedent  for 
this  view,  it  must  be  assumed  that  the  ade- 
quate tests  that  were  made  were  not  only 
such  as  to  establish  a  high  degree  of  care 
on  the  part  of  the  carrier,  but  also  to  nega- 
tive the  possibility  of  the  discovery  of  such 
defects  by  the  exercise  of  the  high  degree  of 
care  incumbent  upon  the  manufacturer. 

W.  A.  E, 
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port  «  ilndliig  that  it  wu  nesgligent,  and 
because  there  waa  a  mistrial  on  account  of 
other   errors   committed. 

In  deciding  the  motions  made  after  ver- 
dict, the  trial  judge  said :  "Without  contra- 
diction,  it  appears  that  the  defendant  and 
its  predecessor  acted  in  the  utmost  good 
faith,  and  exercised  extraordinary  prudence 
in  selecting  the  elevator  which  was  installed, 
in  arranging  for  frequent  inspections  there- 
of, in  relying  upon  the  recommendations  and 
advice  of  the  inspectors,  and  in  promptly 
complying  with  their  recommendations." 
We  concur  in  this  statement.  We  also  think 
it  was  a  matter  of  conjecture,  under  the 
entire  evidence,  whether  the  defect  in  the 
bolt  waa  such  that  it  could  have  been  dis- 
covered by  the  so-called  oil,  whiting,  or 
hammer  tests  when  the  elevator  was  in- 
stalled. We  shall  asanme  that  none  of  these 
tests  would  have  discovered  the  flaw  in  the 
metal.  This  bolt  was  one  of  the  vital  parts 
of  the  elevator,  just  as  vital  as  the  cables  or 
the  beam  which  supported  it.  If  any  one  of 
these  things  gave  way,  the  elevator  would 
fall,  and  injury  would  be  likely  to  follow, 
unless,  perchance,  the  safety  device  stopped 
the  descent  before  the  momentum  became 
excessive. 

The  owner  of  an  elevator  in  an  office 
building  is,  to  all  intends  and  purposes,  a 
common  carrier,  and  his  liability  to  those 
rightfully  using  the  elevator  is  that  of  com- 
mon carrier  to  passengers,  and  of  such  a 
common  carrier  as  a  railroad  or  steamship 
line.  Ferguson  v.  TVuax,  132  Wis.  478,  490, 
14  L.R.A.(N.S.)  850,  110  N.  W.  3»6,  112  N. 
W.  513,  13  Ann.  Gas.  1002;  Id.,  136  Wis. 
637,  643,  118  N.  W.  251;  Wanzer  v.  Chip- 
pewa Valley  Electric  R.  Co.  108  Wis.  319, 
84  N.  W.  423;  Oberndorfer  v.  Pabst,  100 
Wis.  605,  513,  76  N.  W.  338;  TreadweU  v. 
Whittier,  80  CaL  574,  591,  592,  600,  5 
L.RJL  498,  13  Am.  St.  Rep.  175,  22  Pac 
266;  Fox  v.  Philadelphia,  208  Pa.  127,  134, 
65  URJL  214,  57  Atl.  356,  16  Am.  Neg. 
Rep.  228. 

The  duty  imposed  on  common  carriers 
to  provide  for  the  safety  of  passengers  is 
to  exercise  the  highest  degree  of  care  rea- 
sonably to  be  expected  from  human  vigi- 
lance and  foresight,  in  view  of  the  character 
of  the  conveyance  adopted,  and  consistent 
with  the  practical  operation  of  the  business. 
This  rule  has  been  applied  to  both  railroad 
companies  and  elevator  owners.  Oberndor- 
fer V.  Pabst,  100  Wis.  505,  513,  76  N.  W. 
338;  Wanzer  v.  Chippewa  Valley  Electric 
IL  Co.  108  Wis.  319,  84  N.  W.  423;  Fer- 
guson V.  Truax,  supra;  Id.,  136  Wis.  63t, 
118  N.  W.  251;  Bremer  v.  Pleiss,  121  Wis. 
61,  08  N.  W.  945,  16  Am.  Neg.  Rep.  275; 
Ingalls  V.  Bills,  9  Met.  1,  43  Am.  Dec.  346, 
9  Am.  Neg.  Cas.  426.  Some  courts  state 
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the  rule  to  be  that  the  slightest  neglect 
against  which  human  prudence  and  fore- 
sight may  guard  and  by  which  hurt  is  ac- 
casioned  makes  the  carrier  liable.  Meier  v. 
Pennsylvania  R.  Co.  64  Pa.  225,  3  Am.  Rep. 
581 ;  Fox  V.  Philadelphia,  208  Pa.  127,  134, 

65  L.R.A.  214,  57  Atl.  356,  16  Am.  Neg. 
Rep.  228;  Pennsylvania  Co.  v.  Roy,  102 
U.  S.  451,  456,  26  L.  ed.  141,  144,  10  Am. 
N^.  Cas.  593;  Morgan  v.  Chesapeake  &  O. 
R.  Co.  127  Ky.  433,  15  L.R.A.(N.S.)  700, 
702,  105  S.  W.  961,  16  Ann.  Cas.  608; 
Taylor  v.  Grand  Trunk  R.  Co.  48  N.  H.  304, 
313,  2  Am.  Rep.  229. 

The  carrier  must  use  every  precaution 
for  the  safety  of  its  passengers  that  human 
skill  and  foresight  could  suggest,  and,  if 
there  are  certain  known  and  satisfactory 
tests  by  which  latent  defects  may  be  dis- 
cerned in  those  appliances  uppn  the  sound- 
ness and  strength  of  which  the  safety  of  the 
passenger  depends,  it  is  the  duty  of  the 
manufacturer  to  make  such  tests.  Herman 
V.  Western  R.  Corp»  16  Barb.  353;  Id.,  13 
N.  Y.  26,  64  Am.  Dec.  517;  CaldweU  v.  New 
Jersey  S.  B.  Co.  47  N.  Y.  282,  287 ;  Miller 
V.  Ocean  S.  S.  Co.  118  N.  Y.  100,  207-200, 
23  N.  £.  462;  Palmer  v.  Delaware  St  B. 
Canal  Co.  120  N.  Y.  170,  174,  175,  17  Am. 
St.  Rep.  620,  24  N.  E.  302;  Carlson  v. 
Phcenix  Bridge  Co.  132  N.  Y.  273,  277,  30 
N.  E.  750;  TreadweU  v.  Whittier,  80  Cal. 
574,  504,  5  L.RJ^.  508,  13  Am.  St.  Rep.  175, 
22  Pac.  266 ;  Texas  &  P.  R.  Co.  v.  Hamilton, 

66  Tex.  02,  04,  17  S.  W.  406;  Illinois  C.  R. 
Co.  V.  PhiUips,  40  111.  234,  237 ;  Morgan  v. 
Chesapeake  &  O.  R.  Co.  127  Ky.  433,  15 
Ii.R.A.(N.S.)  700,  702,  106  S.  W.  061,  16 
Ann.  Cas.  608;  Sharp  v.  Qrey,  0  Bing.  457, 
2  Moore  ft  S.  621;  Bums  v.  Cork  ft  B.  R. 
Co.  13  Ir.  C.  L.  Rep.  543.  Mr.  Hutchinson, 
after  reviewing  the  authorities  English  and 
American  on  this  point,  states  the  rule  as 
follows:  "The  established  law  in  both 
countries  may,  therefore,  be  now  stated  to 
be  that,  while  a  carrier  of  passengers  is 
bound  to  use  the  utmost  care  and  skill  in 
everything  that  concerns  the  safety  of  the 
passenger,  he  will  not  be  responsible  for  in- 
juries arising  from  latent  defects  in  his 
vehicles  or  machinery,  which  no  human  care 
or  skill  could  have  either  detected  or  pre- 
vented; or  in  other  words,  that,  while  it  is 
his  duty  to  apply  every  known  and  practi- 
cable test  for  the  discovery  of  defects  and 
imperfections  in  the  vehicles  and  machinery 
which  he  employs  for  the  transportation  of 
passengers,  he  does  not  warrant  that  they 
are  free  from  such  defects  and  imperfec- 
tions, and,  if  it  appear  that  such  defects 
actually  existed,  but  were  undiscoverable 
by  such  tests,  he  will  not  be  held  liable  to 
the  passenger  for  an  injury  which  may  re- 
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suit  from  them."  2  Hutchinson,  Carr.  3d 
ed.  §  905,  p.  1013. 

The  plaintiff  proved  that  he  was  in- 
jured by  a  fall  of  the  elevator  due  to  a 
defective  bolt.  There  is  no  claim  that  he 
was  guilty  of  any  want  of  ordinary  oare. 
This  proof  raised  a  presumption  of  negli- 
gence on  the  part  of  defendant,  and  cast 
upon  it  the  burden  of  showing  that  it  took 
all  the  precautions  to  safeguard  those  whom 
it  carried  which  the  law  required  it  to  take. 
Meier  v.  Pennsylvania  R.  Co.  64  Pa.  225, 
230,  3  Am.  Rep.  581 ;  Miller  t.  Ocean  S.  S. 
Co.  118  N.  Y.  199,  206,  23  N.  E.  462;  Breen 
V.  New  York  C.  &  H.  R.  R.  Co.  109  N.  Y. 
297,  300,  4  Am.  St.  Rep.  450,  16  N.  E.  60; 
Treadwell  v.  Whittier,  80  Cal.  574,  582,  5 
L.R.A.  498,  13  Am.  St.  Rep.  176,  22  Pac. 
266;  Toledo,  W.  &  W.  R.  Co.  v.  Beggs,  85 
III.  80,  83,  84,  28  Am.  Rep.  613;  Caldwell 
V.  New  Jersey  S.  B.  Co.  66  Barb.  425,  427; 
Chicago  Union  Traction  Co.  v,  Newmiller, 
215  111.  383,  387,  74  N.  E.  410,  18  Am.  Neg; 
Rep.  380;  Griffen  t.  Manice,  166  N.  Y.  188, 
52  L.R.A.  922,  82  Am.  St.  Rep.  630,  59  N. 
E.   925,   9  Am.  Neg.  Rep.   336. 

It  appears  from  the  evidence  of  a  num- 
ber of  witnesses  what  the  tensile  strength  of 
this  bolt  would  have  been  had  it  been  sound 
and  free  from  the  sand  flaw  found  therein 
and  from  other  defects ;  so.  it  appears  that 
the  tensile  strength  of  the  bolt  might  have 
been  tested.  It  is  quite  as  important  for 
the  safety  of  this  elevator  that  the  tensile 
strength  of  this  bolt  be  tested  as  it  is  for 
the  safety  of  a  railroad  train  that  the 
strength  of  a  ear  or  locomotive  axle  be 
tested,  or  that  the  resisting  power  of  a  loco- 
motive boiler  be  tested.  A  break  in  any  of 
these  appliances  is  liable  to  result  in  the 
killing  or  maiming  of  human  beings.  It 
appearing  that  there  was  a  known  method 
of  testing  this  bolt  for  a  latent  de- 
fect, which,  had  it  been  applied,  might 
and  in  all  probability  would  have  discovered 
such  defect,  it  was  negligence  on  the  part 
of  the  manufacturer  not  to  test  the  tensile 
strength  of  the  bolt,  considering  the  use  to 
which  it  was  to  be  put.  The  evidence  shows, 
without  dispute,  that,  if  this  bolt  had  been 
sound  and  free  from  defects,  it  would  have 
had  sufficient  strength  to  sustain  a  weight 
of  from  50,000  to  60,000  pounds  after  it  was 
threaded,  and  from  70,000  to  80,g00  pounds 
before.  The  weight  of  the  car  and  passen- 
gers at  the  time  the  bolt  broke  was  about 
3,600  pounds.  The  carrying  capacity  of  the 
car  at  and  before  the  injury  was  limited 
by  the  city  to  about  1,000  pounds  in  excess 
of  the  load  carried  when  the  bolt  broke. 
The  factor  of  safety  was  very  large  if  the 
bolt  was  sound.  It  should  have  been  capa- 
ble of  sustaining  from  12  to  15  times  the 
weight  that  was  being  actually  carried  when 
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it  broke.  It  seems  almost  certain  tiiat  • 
proper  test  of  the  tensile  strength  of  the 
bolt  would  have  disclosed  its  weakness. 

Barring,  for  the  present,  one  consideration 
which  will  next  be  discussed,  the  burden  wa» 
on  the  defendant,  under  the  authorities 
above  cited,  to  show  that  an  actual  test  of 
the  tensile  strength  of  the  bolt  had  been 
made,  in  order  to  relieve  itself  from  the 
presumption  of  n^ligence  which  followed 
from  the  facts  shown  by  plaintifiTj  evidence. 
This  it  did  not  do. 

The  courts  which  exempt  the  carrier 
from  liability  in  the  case  of  appliances  pur- 
chased from  a  reliable  manufacturer,  on  ac- 
count of  latent  defects  not  discoverable  by 
ordinary  inspection,  where  the  manufacturer 
was  negligent  in  not  making  known  tests  to 
discover  latent  defects,  do  so  on  these 
grounds:  They  say  truly  enough  that  the 
carrier  is  not  an  insurer;  that  the  law  does 
not  contemplate  that  carriers  will  make 
their  own  appliances;  that  the  manufactur- 
ers are  not  the  agents  of  the  carriers;  that 
the  carriers  have  the  right  to  asume  that  a 
dealer  of  good  repute  has  used  such  care  as 
was  incumbent  on  him  to  use  in  the  con^ 
struction  of  the  appliance;  that  all  that 
can  be  expected  of  a  carrier  is  to  purchase 
such  an  appliance  as  it  has  reason  to 
believe  is  safe,  giving  it  such  an  inspection 
as  is  usual  and  practicable;  and  that  to 
adopt  any  other  rule  would  make  the  car- 
rier an  insurer.  The  following  cases  follow 
the  foregoing  rule:  Grand  Rapids  &  I.  R. 
Co.  V.  Huntley,  38  Mich.  537,  547,  31  Am. 
Rep.  321;  Frelsen  v.  Southern  P.  R,  Co.  42 
La.  Ann.  673,  7  So.  800,  9  Am.  Neg.  Cas. 
394;  Richardson  v.  Great  Eastern  R.  Co. 
L.  R.  1  C.  P.  Div.  342,  24  Week.  Rep.  907. 
There  are  some  expressions  to  the  same 
effect  in  Illinois  C.  R.  Co.  v.  Phillips,  49  111. 
234,  but  the  question  under  discussion  was 
not  really  involved  in  the  case.  There  are 
also  a  number  of  other  cases  cited  as  hold- 
ing the  same  doctrine  in  the  note  to  Morgan 
V.  Chesapeake  &  O.  R.  Co.  15  L.R.A.(N.S.) 
790.  The  oases  have  been  examined,  and 
are  not  considered  in  point.  In  practically 
all  of  them  it  is  stated  that  adequate  tests 
were  made  to  discover  latent  defects.  The 
only  case  we  have  found  in  this  country  in 
which  the  question  is  really  discussed  is 
that  cited  from  the  Michigan  court,  and 
that  is  based  on  the  decision  in  Richardson 
V.  Great  Eastern  R.  Co.  L.  R.  1  C.  P.  Div. 
342,  24  Week.  Rep.  907.  The  argum^it  of 
the  Michigan  court  that  a  different  rule 
from  that  adopted  would  make  the  carrier 
an  insurer  docs  not  appear  to  be  soimd. 
Liability  can  always  be  defeated  by  show- 
ing that  an  adequate  test  was,  in  fact,  made. 
If  the  carrier  were  an  insurer,  this  would 
not  be  so» 
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Taming  to  those  caseft  which  hold  the 
Mirier  liable  for  the  negligence  of  the 
manufacturer,  we  find  that  they  proceed 
upon  the  following  line  of  reasoning:  The 
passenger  has  the  right  to  insist  that  the 
carrier  shall  furnish  appliances  that  will 
secure  his  safety,  if  they  can  be  furnished 
by  the  exercise  of  the  utmost  care^  skill,  and 
precaution.  The  contract  of  carriage  is 
between  carrier  and  passenger,  and  the 
latter,  having  no  control  over  or  contract 
relations  with  the  manufacturer,  must  look 
to  the  carrier  to  see  that  he  is  properly  pro- 
tected. The  carrier  itself  may  construct  the 
appliance  which  it  uses,  or  it  may  employ 
someone  else  to  do  so.  In  either  case  it  en- 
gages that  all  that  well-conducted  skill  can 
do  will  be  done  to  make  the  appliance  safe. 
A  good  reputation  on  the  part  of  a  manu- 
facturer is  not  a  substitute  for  a  good 
yehicle.  What  is  demanded  and  what  is 
undertaken  by  the  carrier  is  not  merely  that 
the  manufacturer  has  the  requisite  capacity, 
but  that  it  was  skilfully  exercised  in  the 
particular  instance.  In  the  ordinary  course 
of  things,  the  passenger  does  not  know 
whether  the  carrier  has  himself  manufac- 
tured the  means  of  carriage  or  contracted 
with  someone  else  for  its  manufacture.  If 
the  latter,  the  passenger  does  not  usually 
know  who  the  manufacturer  is,  and  in  no 
case  has  he  any  share  in  his  selection.  The 
liability  of  the  manufacturer  must  depend 
on  the  terms  of  the  contract  between  him 
and  the  carrier,  of  which  the  passenger  has 
no  knowledge,  and  over  which  he  can  have  no 
control,  while  the  carrier  may  make  such 
stipulations  and  take  such  sureties  as  he 
deems  proper  for  his  protection.  For  in- 
jury resulting  to  the  carrier  himself  for 
want  of  care  on  the  part  of  the  manufactur- 
er, the  former  has  or  may  provide  for  a 
remedy,  while  the  passenger  has  none 
against  the  manufacturer  for  its  breach  of 
contract  with  the  qarrier.  It  is  not  to  be 
presumed  that,  when  the  passenger  makes 
his,  contract  of  carriage,  he  waives  damages 
caused  by  a  defective  appliance  which  the 
manufacturer,  in  the  exercise  of  due  care, 
could  have  ascertained  was  defective.  The 
only  way  that  a  remedy  can  be  given  in  such 
a  case  is  to  hold  the  carrier  responsible  to 
the  passenger  and  permit  it  to  seek  indem- 
nity from  the  party  whom  it  has  selected  to 
build  the  appliance  and  whose  breach  of  con- 
tract has  caused  the  mischief.  The  carrier 
is  in  no  better  position  where  it  employs  an- 
other to  do  its  manufacturing  for  it  than  it 
would  be  if  it  were  its  own  manufacturer; 
and,  where  it  seems  fit  to  employ  another  to 
do  its  manufacturing  for  it,  the  rule  of 
respondeat  superior  applies.  The  following 
cases  hold  the  carrier  liable  for  the  neg- 
ligence of  the  manufacturer:  H^eman  v. 
Ii.R,A.1915D. 


Western  R.  Corp-  16  Barb.  38^;  Id.,  13  N.  Y. 
26,  64  Am.  Dec.  517;  Caldwell  v.  New 
Jersey  S.  S.  Co.  47  N.  Y.  282,  287,  et  seq.; 
Id.,  66  Barb.  425.  Carlson  v.  Phoenix 
Bridge  Co.  132  N.  Y.  273,  277,  30  N.  E.  760; 
Pennsylvania  Co.  v.  Roy,  102  U.  S.  461,  26 
L.  ed.  141,  10  Am.  Neg.  Cas.  693;  Treadwell 
V.  Whittier,  80  Cal.  674,  596,  et  seq.,  6 
L.R.A.  498,  13  Am.  St.  Rep.  176,  22  Pac. 
266;  Morgan  v.  Chesapeake  &'  0.  R.  Co.  127 
Ky.  433,  16  L.R.A.(N.S.)  790,  105  S.  W, 
961,  16  Ann.  Cas.  608;  Francis  ▼.  Cockrell, 
L.  R.  5  Q.  B.  184,  39  U  J.  Q.  B.  N.  S.  113, 
22  L.  T.  N.  S.  203,  18  Week.  Rep.  668; 
Bums  V.  Cork  &  B.  R.  Co.  13  Ir.  C.  L.  Rep. 
543 ;  Sharp  v.  Grey,  9  Ring.  467,  2  Moore  & 
S.  621;  2  Hutchinson,  Carr.  3d  ed.  §  909. 

Considering  the  degree  of  care  which  a 
common  carrier  is  required  to  use,  we  think 
the  better  reasoning,  as  well  as  the  weight 
of  authority,  is  to  the  effect  that  the  carrier 
is  liable  for  the  negligence  of  the  manu- 
facturer, and  we  so  hold.  The  New  York 
decisions  have  been  generously  referred  to 
herein,  and  we  are  not  unmindful  that  it 
has  been  held  in  that  state  that  an  elevator 
owner  is  not  a  conunon  carrier,  and  hence 
its  liability  is  not  measured  by  that  of  such 
a  carrier.  Griffen  ▼.  Manice,  166  N.  Y, 
188,  197,  62  L.R.A.  922,  82  Am.  St.  Rep. 
630,  69  N.  E.  926,  9  Am.  Neg.  Rep.  336. 
That  question  is  set  at  rest  in  this  case, 
however,  by  the  decisions  of  this  court  in 
the  Pabst  Case  and  in  the  two  appeals  in 
the  Truax  Case,  which  have  been  heretofore 
referred  to. 

The  elevator  had  been  in  service  for 
more  than  twenty  years  when  the  bolt  broke, 
but  we  do  not  see  how  this  long  use  could 
affect  the  situation.  The  fact  remains  that 
there  was  a  large  flaw  in  the  bolt,  which 
greatly  weakened  its  strength;  that  in  all 
probability  a  proper  test  of  the  strength  of 
the  bolt  would  have  disclosed  the  flaw ;  that 
such  test  was  not  made;  and  that  plaintiff 
was  injured  because  it  was  not  made.  If 
long  use  would  tend  to  acquit  the  manu- 
facturer of  negligence,  then  the  exercise  of 
due  care  would  impose  on  the  o^'ner  the 
duty  of  taking  the  machinery  apart  and  ex- 
amining and  testing  the  bolt  to  ascertain 
whether  or  not  it  had  become  materially 
weakened  from  constant  use,  and  this  was 
not  done. 

The  case  was  pending  for  trial  before 
Judge  Williams,  and  an  affidavit  of  preju- 
dice was  filed  against  him.  He  held  that  the 
affidavit  had  not  been  filed  within  the  time 
the  statute  required,  but  declined  to  try  the 
case,  and  sent  it  for  trial  to  Judge  Fritz, 
who  presided  over  another  branch  of  the 
circuit  court  for  Milwaukee  county.  It  is 
said  that  Judge  Williams  erred  in  sending 
the  case  to  another  judge  for  trial,  and  that 
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Judge  Fritz  erred  in  proceeding*  with,  the 
trial  over  defendant's  objection,  and  further 
that  the  error  was  jurisdictional.  There  is 
but  one  circuit  court  for  Milwaukee  county, 
consisting  of  six  branches  presided  over  by 
different  judges.  The  jurisdiction  of  these 
judges  is  co-ordinate,  and  litigants  have  no 
vested  right  to  try  their  cases  before  one 
judge  in  preference  to  another,  unless,  per- 
chance, the  judge  before  whom  a  cause  is 
pending  is  disqualified  on  some  statutory 
ground.  Surely  Judge  Fritz  had  the  same 
jurisdiction  to  try  the  case  that  Judge  Wil- 
liams did.  The  latter,  in  common  with  most 
judges,  felt  some  delicacy  about  trying  a 
case  after  the  filing  of  an  affidavit  of  pre- 
judice, even  if  it  was  not  filed  within  the 
statutory  time,  and,  in  effect,  called  in  an- 
other judge  of  the  same  court  to  try  th^ 
case,  because  this  is  what  the  proceeding 
amounted  to.  We  do  not  see  where  there 
was  anything  improper  or  prejudicial  in  the 
conduct  of  Judge  Williams. 

The  building  in  which  the  elevator  was 
located  was  originally  built  and  owned  by 
Mr.  Cotzhausen.  Later  it  was  conveyed  to 
the  defendant  corporation.  Mr.  Cotzhausen 
was  called  in  as  an  adverse  witness,  and, 
under  objection,  testified  that  he  and  his 
wife  were  the  principal  stockholders  in  the 
corporation.  It  is  argued  that  this  was 
prejudicial  error.  If  the  change  in  owner- 
ship could  in  any  case  affect  the  question  of 
liability,  it  did  not  do  so  here,  where  the 
change  was  practically  nominal.  Haynes  v. 
Kenosha  Electric  R.  Co.  139  Wis.  227,  119 
N.  W.  5^8,  121  N.  W.  124;  Wolf  Co.  v. 
Kutch,  147  Wis.  209,  132  N.  W.  981. 

The  other  detailed  errors  assigned  become 
immaterial,  imder  the  view  of  the  case  taken 
by  the  court. 

Judgment  affirmed. 

A  petition  for  rehearing  having  been  filed, 
the  following  Per  Curiam  response  was 
handed  down  on  October  6,  1914  (158  Wis. 
80,  148  N.  W.  1095)  : 

The  verdict  in  this  case  was  rendered 
June  25,  1913.  Before  the  expiration  of 
one  year  the  defendant  made  a  motion 
for  a  new  trial  in  the  circuit  court  on 
the  ground  of  newly  discovered  evidence. 
The  mandate  of  this  court  affirms  the  judg- 
ment of  the  circuit  court.  The  defendant 
conceives  that  such  mandate  would  preclude 
the  trial  court  from  passing  on  the  motion 
for  a  new  trial,  and  asks  this  court  to 
modify  its  mandate,  so  as  to  order  a  new 
trial,  or,  in  the  alternative,  to  so  modify  it 
that  the  circuit  court  may  do  so,  if  satisfied 
that  the  motion  should  be  granted.  The 
merits  of  the  motion  should  be  passed  upon 
by  the  lower  court,  and  the  mandate  is  modi- 
fied, so  as  *^o  affirm  the  judgment  without 
L.ILA.1915D. 


prejudice  to  the  right  of  the  defendant  to 
have  its  motion  for  &  new  trial  determined 
by  the  circuit  court;  otherwise,  motion  de- 
nied, without  costs. 
It  is  so  ordered. 


UNITED  STATES  CIRCUIT  COURT 
OF  APPEALS,    SIXTH   CIRCUIT. 

BENJAMIN  GOTFREDSON,  Admr.,  etc.,  of 
Carrie  B.  Reading,  Deceased,  Plff.  in  Err., 

v. 

GERMAN  COMMERCIAL  ACCIDENT 
COMPANY. 

(—  C.  C.  A.  — ,  218  Fed.  582.) 

Insurance  ^  accident  —  more  hazard- 
ous occupation  —  proprietor  operat- 
ing elevator. 

One  insured  against  accident  as  "pro- 
prietor" of  a  trucking  business,  ''no  manual 
labor,"  does  not,  by  undertaking  to  operate 
an  elevator  after  working  hours  when  the 
regular  operator  has  gone  home,  in  order 
to  unload  some  trucks  engaged  in  moving 
his  business  from  one  location  to  another, 
bring  himself,  as  matter  of  law,  within  a 
clause  in  the  policy  making  the  amount  re- 
coverable in  case  of  injury  while  insured  is 
doing  any  act  or  thing  pertaining  to  any 
more  hazardous  occupation  such  portion  of 
the  face  of  the  policy  as  could  be  pur- 
chased by  the  premium  paid  at  the  rate 
fixed  for  such  occupation,  although  the  oc- 
cupation of  elevator  operator  is  classed  as 
more  hazardous  than  the  proprietorship  of 
such  business,  but  the  question  of  the 
casual  or  habitual  character  of  the  act  is 
for  the  jury. 

(December  11,  1914.) 


Note,  ^ Accident  insurance:  provision 
for  forfeiture  or  reduction  of  hene^ 
fits  in  event  of  injury  while  engaged 
in  more  hazardous  occupaHonf  or 
variations  of  that  provision^  as  op- 
plied  to  occasional  or  temporary  acts. 

As  to  whether  temporary  pursuit  of  other 
activities  amounts  to  a  change  of  occupa- 
tion within  the  meaning  of  a  policy,  see 
note  to  Taylor  v.  Illinois  Commercial  Men's 
Asso.  24  L.ILA.(N.S.)   1174. 

Provisions  for  forfeiture  or  reduction  in 
case  of  injury  in  any  occupation  or  ex- 
posure classed  as  more  hazardous. 

Clauses  in  accident  policies  providing  for 
a  forfeiture  or  reduction  in  the  sum  payable 
if  the  insured  is  injured  or  killed  in  any 
occupation  or  exposure  classed  as  more  haz- 
ardous than  that  under  which  he  was  clas- 
sified have  frequently  been  before  the 
courts.  There  has  been  little  difference  of 
opinion  as  to  the  applicability  and  effect  of  I 
such  provisions  as  applied  to  cases  where: 
the  insured  was  injured  while  performing; 
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ERROR  to  the  District  Court  of  the 
United  States  for  the  Eastern  Dietrict 
of  Michigan  (Alexia  C.  Angell,  District 
Judge),  to  review  a  judgment  in  plaintiff's 
favor  for  less  than  the  relief  demanded  in 
an  action  brought  to  recover  the  amount  al- 
leged to  be  due  on  an  accident  insurance 
policy.    Reversed. 

Argued  before  Warrington,  Krappen,  and 
Denieon,  Circuit  Judges. 

Statement  by  Warrington,  Circuit 
Judge : 

This  was  an  action  to  recover  $5,000  upon 
a  policy  of  accident  insurance.  The  policy 
was  to  continue  for  one  year  from  February 
7,  1907,  and  was  issued  by  the  Commercial 
Mutual  Accident  Company  of  Philadelphia 


in  the  name  of  Harvey  J.  Reading,  and  for 
the  benefit  of  Carrie  Reading,  his  wife. 
It  was  kept  alive  by  annual  payments  of 
premiums  and  renewals  until  February  7, 
1910,  and,  under  the  last  renewal,  was  in 
terms  continued  for  the  ensuing  year;  but 
meanwhile,  February  7,  1909,  all  liability 
under  the  policy  was  assumed  by  the  German 
Commercial  Accident  Company,  defendant, 
which  received  the  premiums  and  made  the 
renewals  for  the  last  two  years.  Both  of 
these  companies  were  corporations  organized 
under  the  laws  of  Pmnsylvania  and  main- 
taining agencies  in  the  city  of  Detroit,  Mich> 
igan.  The  present  insurance  was  effected  in 
that  city,  where  Reading  was  living  and  en- 
gaged in  business  from  the  date  of  the 
policy  until  his  death.     The  insured  met 


an  occasional  act  relating  to  a  more  hazard- 
ous occupation,  it  being  generally  held  that 
the  classification  intended  by  such  provi- 
sions is  a  classification  of  occupations,  and 
not  of  particular  acts  or  exposures,  and 
that  therefore  the  fact  that  the  insured 
occasionally  performs  acts  pertaining  to  a 
more  hazardous  occupation  does  not  have 
the  effect  of  forfeiting  the  policy  of  reduc- 
ing the  amount  of  recovery. 

This  result  has  been  reached  under  poli- 
cies providing  for  a  reduction  of  damages 
if  the  insured  was  injured  in  any  occupa- 
tion or  exposure  classed  as  more  hazardous 
than  that  named  in  the  policy — 

— where  one  insured  as  a  mining  engineer 
(a  preferred  class)  was  killed  while  riding 
as  a  passenger  on  a  locomotive.  Berliner 
T.  Travelers'  Ins.  Co.  121  Cal.  468,  41  L.R.A. 
467,  66  Am.  St.  Rep.  49,  53  Fac.  918; 

— ^where  a  brakeman  was  killed  while 
making  an  ascension  in  a  balloon,  although 
the  occupation  of  an  aeronaut  was  classed 
as  more  hazardous  than  that  of  brakeman. 
Pacific  Mut.  L.  Ins.  Co.  v.  Van  Fleet,  47 
Colo.  401,  107  Pac.  1087; 

— where  one  insured  as  a  '^freight  flag- 
man not  coupling"  occasionally  coupl^ 
cars,  and  was  killed  while  ''putting  in  a 
slack  pin."  Hoffman  v.  Standard  liife  ft 
Acci.  Co.  127  N.  C.  337,  37  S.  E.  466; 

— ^where  one  insured  as  baggageman  was 
killed  while  coupling  cars,  an  act  generally 
done  by  brakemen,  which  was  classed  as  a 
more  hazardous  occupation.  Canadian  R. 
Acci.  Ins.  Co.  v.  McNevin,  32  Can.  S.  C.  194. 

In  Canadian  R.  Acci.  Ins.  Co.  v.  McNevin, 
supra,  Taschereau,  J.,  said:  ''The  deceased 
did  not  give  up  his  occupation  or  employ- 
ment as  a  baggageman  to  become  a  brake- 
man,  and  he  was  not  injured  in  any  ex- 
posure classed  by  the  company  as  more 
nazardous.  '  Occupations  are  classified  ac- 
cording to  the  evidence,  but  not  exposures. 
The  word  'exposure*  in  the  policy  is  a  re- 
dundancy. It  means  nothing  else  than  any 
occupation  more  hazardous." 

The  court  in  Fox  v.  Masons'  Fraternal 
Acci.  Asso.  96  Wis.  390,  71  N.  W.  363,  where 
the  policy  contained  a  provision  for  a  re- 
duction of  the  sum  payable  in  case  of  in- 
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jury  in  any  occupation  or  exposure  classed 
as  more  hazardous  than  that  under  which 
the  insured  was  classified,  also  held  that 
a  particular  exposure  under  such  a  con- 
tract^  though  not  in  pursuit  of  and  as  a 
part  of  the  business  or  occupation  men- 
tioned in  the  policy,  was  not  material  aa 
affecting  the  liability  of  the  insurer. 

And  m  that  case  a  motion  for  the  direc- 
tion of  a  verdict  for  the  sum  fixed  for  the 
occupation  of  a  lumberman,  which  waa 
classed  as  more  hazardous  than  that  of  a 
sawmill  owner  and  superintendent,  which 
was  given  as  ^e  insured's  occupation,  was 
held  properly  refused,  although  the  insured 
was  injured  while  attempting  to  cut  away 
the  top  of  a  tree  with  an  ax.     Ibid. 

And  in  Stone  v.  United  States  Casualty 
Co.  34  N.  J.  L.  971,  an  indorsement  on  a 
policy  excluding  liability  for  injuries  **re- 
ceivett  in  any  employment  or  by  any  ex- 
posure either  more  hazardous  in  itself  or 
classified  by  the  company  as  more  hazard- 
ous" was  held  to  have  respect  to  employ- 
ments, and  not  to  individual  acts,  and  it 
was  held  that  for  the  insured  to  come  with- 
in the  terms  of  the  indorsement  he  must,  at 
^e  tbne  of  the  injury,  be  in  an  employment 
more  hazardous  than  his  own.  The  court 
said:  "If  the  company  intended  to  say  to 
the  assured  that  if  he  did  any  act  which 
did  not  strictly  belong  to  his  own  occupa- 
tion, but  was  embraced  more  properly  in 
some  other  business,  and  if  thereby  any 
harm  to  him  accidentally  resulted,  that  in 
such  event  he  could  claim  nothing  under  his 
policy,  it  was  easy  for  them  to  do  so  in 
plain  language.  Such  a  stipulation  would 
obviously  be  one  of  a  most  important  char- 
acter, and  we  could  expect  to  find  it  in  the 
body  of  the  instrument.  A  qualification  of 
the  agreement  so  restrictive  of  the  rights 
of  the  party  insured  ought  not  to  be  ad- 
mitted, unless  the  terms  of  this  indorsement 
will  bear  no  other  rational  interpretation. 
If  the  terms  used  are  imperfect  or  ambigu- 
ous it  is  the  fault  of  the  defendants;  it  is 
their  contract,  and  the  construction  of  it 
must  be  most  strongly  against  them, — eon^ 
tra  profereniea.  Nor  do  I  think  the  liberal 
interpretation  of  this  clause  which  the  de- 
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with  an  accident  June  1,  1910,  and  died 
within  the  next  three  days ;  his  widow  made 
and  delivered  proof  of  the  death  in  July, 
but  died  in  October;  and  thereupon  B&k- 
jamin  Gotfredson,  plaintiff,  was  appointed 
and  qualified  as  administrator  of  the  estate 
of  the  beneficiary.  The  suit  was  brought  in 
the  circuit  court  of  Wayne  county,  Mich- 
igan, December  14,  1910,  and  was  removed 
the  following  day  to  the  court  below,  on  the 
ground  of  diversity  of  citizenship.  An 
amended  petition  was  filed  in  April  follow- 
ing, and  under  a  plea  of  the  general  issue 
three  defenses  were  noticed :  (1)  That  there 
had  been  a  breach  of  warranty  as  to  the 
condition  of  health  of  the  assured  at  the 
time  of  the  last  renewal;    (2)  that  the  ac- 


cident was  not  the  direct  cause  ol  the 
death,  but  was  the  result  of  a  diseased  con- 
dition of  the  heart;  and  (3)  that  recovery, 
if  any,  must  be  limited  to  $1,000,  because 
the  assured  was  doing  an  act  outside  of  the 
occupation  in  which  he  was  insured.  The 
verdict  was  against  defendant  as  to  its  first 
and  second  defenses,  and  the  court  charged 
the  jury,  as  matter  of  law,  that  recovery 
in  any  event  must,  under  the  third  defense, 
be  limited  to  $1,000  and  interest.  The  ad- 
ministrator  prosecutes  error.  The  parties 
are  alluded  to  as  they  stood  below. 

Mr.  J.  W.  Dohany  for  plaintiff  in  error. 
Mr.  J.  JS«  Moloney  for  defendant  in  er- 
ror. 


fense  contends  for  a  practical  one.  It 
would  be  difficult  to  put  it  in  practice^  for 
who  can  say,  in  many  cases,  what  acts  are 
properly  incident  to  one  occupation,  and 
which  are  not  so  to  any  other?  The  sub- 
divisions, of  employments  are  so  numerous 
and  minute  that,  in  actual  life,  it  is  im- 
possible to  separate  them  by  any  visible  and 
exact  line;  for  instance,  in  the  first  of 
these  classifications,  the  shopkeeper  is 
placed,  and  in  the  second  the  laborer;  the 
employments  of  these  are  distinct,  but  with 
respect  to  particular  acts  it  would  be  ex- 
tremely difficult,  if  not  impossible,  to  classi- 
fy them  into  those  .which  are  common  to 
both  occupations,  and  into  those  which  are 
peculiar  to  each.  It  does  not  seem  to  me 
proper  to  bring  into  this  agreement  this 
confusion  and  uncertainty  by  construction." 

The  insured  in  that  case,  a  school-teach- 
er temporarily  out  of  employment,  had  had 
two  houses  built  for  his  own  use,  and  was 
killed  by  falling  from  a  bam  which  he  was 
having  erected,  while  inspecting  it.  Not- 
withstanding the  trial  court's  erroneous  in- 
struction that  the  insurer  was  exempt  from 
liability  for  injuries  received  in  doing  any 
act  which  fell  peculiarly  within  the  ordi- 
nary duties  of  a  forbidden  occupation,  the 
jury  found  tliat  the  act  of  the  insured  was 
not  more  appropriately  incident  to  other 
occupations  than  it  was  to  that  of  a  teacher, 
the  nnding  being  based  on  the  idea  that  one 
who  has  a  building  in  the  course  of  con- 
struction may  visit  it  as  a  spectator  with- 
out doing  anything  which  is  aside  from  the 
ordinary  line  of  his  life.    Ibid. 

In  accord  with  the  foregoing  cases  in 
Hall  v.  American  Masonic  Acci.  Asso.  86 
Wis.  618,  67  N.  W.  366,  where  the  policy 
provided  that  if  an  injury  was  received  in 
any  occupation  or  exposure  classed  as  more 
hazardous  than  that  represented  as  the  in- 
sured's occupation,  only  the  sum  payable  for 
the  increased  hazard  should  be  recoverable, 
the  trial  court  instructed  the  jury  that  a 
grocer  delivering  goods  was  one  who  was  en- 
gaged as  a  dealer  in  groceries,  and  who 
habitually  delivered  in  person,  but  that  an 
occasional  delivery  by  him — the  rule  being 
that  delivery  was  made  by  othera — ^would 
not  make  him  a  grocer  delivering  goods,  and 
L.R.A.1916D. 


the  appellate  court  said  that  in  the  absence 
of  an  exception  this  was  the  law  of  the  case, 
and  that  it  was  probably  good  law  in  any 
case;  and  a  finding  that  one  insured  as  a 
merchant  and  proprietor  was  not  a  grocer 
delivering  goods  by  occupation  was  held  to 
be  supported  by  evidence  that  he  occasion- 
ly  delivered  goods,  but  that  his  son  delivered 
the  principal  part  of  them. 

In  Everson  v.  General  Acci.  F.  &  Life 
Asaur.  Corp.  202  Mass.  169,  88  N.  £.  668, 
the  insured  was  described  as  proprietor  and 
manufacturer  of  infusorial  earth,,  and  his 
duties  were  entered  as  office  and  traveling 
only,  and  the  policy  provided  that  if  he  was 
injured  fatally  or  otherwise  in  any  occupa^ 
tion  classified  as  more  hazardous  than  that 
stated  in  the  schedule  of  warranties  the  in- 
surer should  be  liable  only  according  to  the 
rate  fixed  for  the  more  hazardous  occupa- 
tion; but  it  was  provided  that  claims  for 
injuries  sustained  while  engaged  in  games 
or  sport  for  recreation,  or  while  performing 
duties  about  his  residence,  should  not  be 
prorated.  It  appeared  that  the  insured  had 
been  at  his  works  in  New  Brunswick  two 
or  three  weeks  for  a  vacation,  living  in  a 
cottage  with  his  family,  and  that  he  had 
directed  and  assisted  in  making  experiments 
with  infusorial  earth,  in  which  experiments 
acid  was  used.  There  was  evidence  that 
the  manual  labor  had  been  done  by  a  work- 
man, and  that  the  insured's  injury  by  burn- 
ing with  acids  happened  after  the  experi- 
ments had  ended.  An  employee  of  the 
insurer  testified  that  it  was  the  business  or 
employment  from  which  the  insured  derived 
his  livelihood  by  which  the  insurer  deter- 
mined its  classification,  and  upon  this  evi- 
dence it  was  held  that  the  question  whether 
the  insured  was  injured  in  a  more  hazard- 
ous occupation  than  that  under  which  he 
was  insured  was  properly  left  to  the  jury. 
The  court  said:  "Occupation  is  a  term  of 
broad  significance  and  includes  the  trade, 
calling,  profession,  office,  employment,  or 
business  by  which  one  usually  gets  his  liv- 
ing. It  is  not  incidental,  recreatory,  or 
even  necessary  suspension  of  the  perform- 
ance of  regular  duty,  which  constitutes  a 
change  of  occupation.  Vacation  expedients 
differ  almost  aa  widely  as  the  temperaments 
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Warrington,  Circuit  Judge,  deiiviered 
the  opinion  of  tiie  court: 

The  controlling  feature  of  the  ease  is 
whether  the  limitation  placed  upon  the 
amount  of  recovery  involved  merely  a  ques- 
tion of  law  for  the  court,  or  also  a  question 
of  fact  for  the  jury.  It  was  shown  without 
objection  and  by  undisputed  testimony  that 
defendant  had  grouped  its  risks  into  five 
classes,  and  fixed  premiums  and  losses 
according  to  the  risks  attending  the-  oc- 
cupations of  the  persons  insured.  Bead- 
ing's occupation  belonged  to  the  first 
class  and  bore  an  annual  premium  of 
^25  and  an  indemnity  of  $5,000,  while  the 
occupation  of  an  elevator  conductor  was  in 
the  fifth  class,  and  bore  a  relatively  higher, 
though  undisclosed,  premium,  and  an  indem- 


nity of  $1,000.  In  addition  to  the  language 
used  in  defining  Reading's  occupation,  the 
fifteenth  clause  of  the  policy  provided  gen- 
erally that,  if  an  assured  should  be  injured 
while  doing  an  act  "pertaining  to  any  more 
hazardous  occupation,''  the  liability  of  the 
insurer  should  be  fixed  with  reference  to  the 
more  hazardous  occupation.  The  trial  court 
submitted  to  the  jury  the  questions  arising 
under  the  fixst  and  second  defenses  only, 
and,  believing  that  merely  a  question  of 
law  was  involved,  under  the  third  defense, 
instructed  the  jury  that  it  could  not  in  any 
event  find  more  than  $1,000  under  tbis  de- 
fense. If  error  was  committed,  it  was  in 
failing  to  submit  to  the  jury  also  the  ques- 
tion of  fact  arising  under  this  defense. 
Among  the  representations  of  fact  made  by 


of  men.  The  occasional  recurrence  for  di- 
Tersion  or  recuperation  to  tilling  the  soil 
does  not  convert  the  business  or  profession- 
al man  into  a  farmer.  The  statesman  fell- 
ing trees  for  exercise  could  not  thereby  be 
classified  properly  as  a  wood  chopper  by  oc- 
cupation. Where  the  nature  of  the  employ- 
ment is  narrow  and  classification  is  strict 
and  closely  subdivided,  change  from  one 
class  of  compensated  work  to  another  may 
effect  a  change,  as  was  held  in  Aldrich  v. 
Mercantile  Mut.  Acci.  Asso.  149  Mass.  457, 
21  N.  E.  873.  But  where  comprehensive 
phraseology  is  used,  a  sliffht  variation  from 
daily  routine  does  not  nse  to  the  dignity 
of  a  change  of  the  main  purpose  of  one's 
business  activity." 

In  iBtna  L.  Ins.  Co.  v.  Dunn,  71  C.  C.  A. 
79,  138  Fed.  6^,  under  a  policy  providing 
that  if  the  insured  was  injured  in  any  occu- 
pation or  exposure  classed  higher  than 
that  under  which  the  insured  was  rated, 
the  benefit  payable  should  only  be  for  such 
amount  as  the  premium  would  purchase  for 
the  increased  hazard,  it  was  held  that  the 
beneficiary  of  one  insured  as  a  druggist 
could  recover  only  the  amount  whieh  the 
premium  paid  would  have  purchased  one  en- 
gaged in  the  occupation  of  a  supervising 
farmer,  upon  its  appearing  from  the  evi- 
dence that  his  drug  store  had  burned  down 
eight  months  before  he  was  injured,  and 
that  he  and  his  family  then  went  to  live 
on  a  homestead  claim  which  he  had  taken 
up  and  upon  which  he  had  built  a  house, 
and  that  he  later  built  a  bam  on  the  claim, 
kept  horses  there,  and  had  it  cultivated, 
and  did  nofhing  in  the  line  of  the  drug 
business  except  attempt  to  collect  some  ac- 
counts connected  with  his  former  business. 
The  court  here  said:  ''The  correct  test  in 
these  cases  is  not  so  much  as  to  whether 
the  assured  had  in  fact  abandoned  the  oc- 
cupation stated  in  his  application  and  pol- 
icy, but  whether  or  not  at  the  time  of  his 
injury  he  was  in  fact  engaged  in  another 
occupation,  not  merely  incidental,  but  as  a 
business  of  a  more  hazardous  classifica- 
tion." 

And  in  Estabrooks  v.  Union  Casualty  & 
Surety  Co.  74  Vt.  473,  93  Am.  St.  Rep.  916, 
L.R.A.1915D. 


52  AtL  1048,  in  which  a  policy  containing 
a  provision  the  same  as  that  just  considered 
was  involved,  one  insured  as  proprietor  of 
a  gristmill — supervision  only-r-was  held  to 
have  been  engaged  in  the  more  hazardous 
occupation  of  farmer  and  farm  laborer, 
where  it  appeared  that  he  went  to  his  fath- 
er's farm  and  temporarily  took  charge  of 
the  haying  during  his  father's  absence,  and 
was  injured  while  hastily  driving  a  rake 
under  cover  to  avoid  an  approaching  show- 
er. 

Provisions  of  the  character  under  consid- 
eration have  generally  been  invoked  by  the 
insurer  in  order  to  defeat  or  reduce  the 
amount  of  recovery ;  but  in  Miller  v.  Travel- 
ers' Ins.  Co.  39  Minn.  548,  40  N.  W.  839, 
the  insured  attempted  to  have  a  provision 
limiting  the  insurer's  liability  in  case  he 
was  injured  while  engaged  in  any  occupa- 
tion or  exposure  classed  as  more  hazard- 
ous than  that  named  in  the  policy  as  his 
occupation  applied  for  his  benefit.  He  was 
insured  as  a. banker,  and  was  injured  while 
attempting  to  board  a  moving  train.  By 
reason  of  a  provision  exempting  the  insurer 
from  liahili^  under  such  circumstances  his 
right  of  recovery  was  otherwise  barred,  and 
he  claimed  as  a  last  resort  the  right  to 
recover  at  least  the  same  benefit  that  one 
whose  business  was  that  of  boarding  mov- 
ing trains  would  have  been  entitled  to  re- 
cover. The  court,  however,  refused  to  up- 
hold his  contrition,  and  held  that  in  order 
to  bring  a  case  within  the  provision  of  the 
policy  in  question  the  insured  must  have 
been  within  one  of  the  classes;  that  is,  actu- 
ally ^>gaged  in  one  or  more  of  the  more 
hazardous  occupations. 

Several  cases  have  arisen  imder  provi- 
sions in  effect  the  same  as  those  under  con- 
sideration, although  not  identical  there- 
with, in  whi<^  the  view  was  taken  that  an 
occasional  act  in  connection  with  a  more 
hazardous  occupation  will  not  avoid  the 
policy  or  reduce  the  benefit. 

Thus,  in  Travellers*  Preferred  Acci.  Asso. 
V.  Kelsey,  46  111.  App.  371,  under  an  acci- 
dent policy  insuring  one  as  an  agricultur- 
al superintendent,  and  providing  that  the 
insured  should  be  entitled  to  no  indemnity 
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Reading  in  the  application,  and  in  terms 
warranted  to  be  true  at  the  date  of  the 
policy  and  its  last  renewal,  were  these:  '^ 
am  a  member  of  the  firm  H.  J.  Reading 
Truck  Company,  .  .  .  whose  business 
is  that  of  trucking.  My  occupation  and 
duties  are  fully  described  as  foUows:  Pro- 
prietor.   No  manual  labor." 

The  evidence  shows  that  Reading  owned 
the  business  and  conducted  it  under  this 
firm  name;  and  that  the  business  was  ex- 
tensive,— ^indeed,  for  a  year  prior  to  the  ac- 
cident, it  included  transportation  in  Detroit 
for  2  railroads  and  150  wholesale  houses, 
and  also  the  storage  of  general  merchandise. 
A  change  in  location  of  the  offices  and  stor- 
age plant  had  been  going  on  some  two 
months,  when,  on  the  evening  of  the  acci- 


dent, some  of  the  effects  of  the  old  offices 
were  brought  to  the  new  place  for  storage. 
The  evidence  tends  to  show  that  three  load» 
of  such  articles  arrived  at  this  place  a8> 
early  as  5  o'clock.  The  removal  of  two  of 
the  loads  into  the  building  was  not  complet- 
ed until  the  usual  closing  hour  of  5:30. 
When  the  men  were  ready  to  discharge  the 
third  load,  it  was  discovered  that  the 
elevator  conductor  had  gone  for  the  day. 
Reading's  attention  was  called  to  this, 
whereupon  he  undertook  to  operate  the 
elevator.  The  work  of  removing  the  arti- 
cles contained  in  the  third  load  to  and  from 
the  elevator,  so  far  as  they  were  so  carried^ 
was  performed  by  laborers;  Reading  doing 
nothing  but  run  the  car.  One  trip  was 
made  with  the  elevator  to  the  basement  and 


for  injuries  sustained  in  any  employment 
more  hazardous  than  that  under  which  he 
was  insured,  there  was  held  to  be  no  change 
of  occupation  or  vocation  where  the  in- 
sured was  injured  while  temporarily  act- 
ing as  superintendent  of  police  at  a  state 
fair,  without  compensation. 

And  it  has  been  held  that  one  insured  as 
a  grocer's  secretary  and  treasurer,  by  an 
accident  policy  providing  thai  if  he  was 
injured  'Aivhile  engaged  in  work  or  duty 
classified  as  more  hazardous"  than  the  oc- 
cupation for  which  he  was  insured,  he 
should  recover  at  the  rate  fixed  for  the  in- 
creased hazard,  does  not,  as  a  matter  of  law, 
come  within  the  operation  of  that  provision 
by  returning  to  a  farm  owned  by  him  less 
than  a  week  after  his  employment  as  sec- 
retary and  treasurer  had  ceased.  Johnson 
V.  London  Guarantee  &  Acci.  Co.  40  L.R.A. 
440. 

So  it  has  been  held  that  a  bank  cash- 
ier does  not,  as  a  matter  of  law,  lose  his 
right  to  recover  under  an  accident  insurance 
policy  providing  that  it  shall  be  wholly 
void  as  to  all  accid^its  occurring  "when 
engaged  in  any  profession,  employment,  or 
exposure  not  rated  as  a  preferred  occupa- 
tion," by  sawing  off  blocks  from  a  board 
for  his  own  use.  Hess  v.  Preferred  Masonic 
Mut.  Acci.  Asso.  112  Mich.  196,  40  L.R.A. 
444,  70  N.  W.  460. 

And  in  Wildey  Casualty  Co.  v.  Sheppard, 
61  Kan.  351,  47  L.R.A.  660,  59  Pac.  661, 
it  was  held  that  one  insured  as  a  barber 
and  restaurant  keeper  was  not  injured 
while  engaged  tn  the  occupation  of  hunting, 
which  was  classed  as  more  hazardous,  where 
he  was  injured  while  hunting  rabbits  in  his 
orchard,  it  being  held  an  individual  act 
incident  to  his  daily  life,  which  could  not 
be  r^arded  as  an  occupation. 

In  Knapp  v.  Preferred  Mut.  Acci.  Asso. 
63  Hun,  84,  6  N.  Y.  Supp.  57,  appeal  dis- 
missed in  330  N.  Y.  636,  29  N.  E.  150,  where 
a  certificate  provided  that  it  should  be  void 
''as  to  -all  accidents  occurring  in  any  occu- 
pation, profession,  or  employment,  or  expos- 
ure not  named,  or  incident  to  the  occupa- 
tion under  which"  a  person  became  a  mem- 
ber, it  was  held  that  one  insured  as  a  re- 
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tired  gentleman  could  not  recover  for  an 
injury  received  while  operating  a  buzz  saw 
in  a  wagon  shop  for  amusement,  since  his 
act  was  not  incident  to  the  occupation  of 
a  retired  gentleman. 

In  Simmons  v.  Western  Travelers'  Acci. 
Asso.  79  Neb.  20,  112  N.  W.  365,  where 
the  constitution  of  the  insurer  provided 
that  if  a  member  should  change  his  occu- 
pation to  one  classed  as  more  hazardous 
than  that  stated,  he  should  only  be  entitled 
to  such  benefits  as  were  fixed  for  the  in- 
creased hazard  of  occupation,  and  a  person 
was  insured  as  a  traveling  salesman,  it 
was  held  that  the  question  whether,  at  the 
time  he  died,  he  was  engaged  in  the  occu- 
pation of  ranch  foreman,  supervising  and 
superintending  a  ranch,  an  occupation 
classed  as  more  hazardous,  was  for  the 
jury  where  there  was  evidence  that  he  lost 
his  position  as  traveling  salesman,  and  at 
the  invitation  of  his  father  went  to  reside 
on  the  latter's  ranch  until  he  could  obtain 
anotlier  position,  and  that  for  about  two 
years  prior  to  his  death  he  did  nothing  but 
hunt  and  visit,  but  at  the  time  of  his  death 
he  was  preparing  to  leave  and  take  a  new 
position  as  traveling  salesman.  (Generally 
as  to  change  of  occupation,  see  note  in  24 
L.R.A.(N.S.)    1174.) 

In  Batten  v.  Modern  Woodmen,  131  Mo. 
App.  381,  111  S.  W.  513,  where  the  certifi- 
cate and  by-law  forbade  insured,  a  common 
laborer  about  railroad  shops,  from  engag- 
ing in  the  hazardous  employment  of  a 
railroad  switchman,  and  also  provided  that 
one  should  be  held  to  be  engaged  in  any  of 
the  hazardous  occupations  mentioned  when 
the  work  or  duties  incident  to  the  insured's 
employment  required  him  occasionally  or 
continuously  to  perform  any  of  the  work 
or  duties  of  or  incident  to  the  hazardous 
occupations,  it  was  held  that  it  could  not 
be  said  as  a  matter  of  law  that  the  insured 
was  engaged  in  the  prohibited  occupation, 
although  there  was  evidence  that  he  occa- 
sionally assisted  in  using  a  small  engine 
to  move  other  oigines  into  the  shop,  and 
occasionally  threw  a  switch,  but  did  not 
work  out  in  the  switch  yard  nor  engage  in 
the   switching   and  braking  attending   the 
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•imtJwr  to  a  floor  above,  and  the  car  in  both 
instances  was  returned  in  safety;  but  when 
the  third  load  reached  the  fifth  floor  the 
cable  separated,  the  car  fell,  and  Reading 
received  injuries  from  which  he  died. 

It  does  not  appear  that  Reading  ever  ran 
the  elevator  before;  and  the  occasion  for 
this  act  'as  the  fact  that  the  conductor  left 
the  building  while  the  men  were  engaged  in 
removing  the  articles.  In  view  of  the  facts 
and  circumstances  of  the  case,  was  Read- 
ing's operation  of  the  car  merely  a  casual 
act  and  incident  to  the  occupation  in  which 
he  was  insured,  or  was  the  act  to  be  ascribed 
to  the  occupation  of  the  conductor  of  the 
«levator,  and  Reading's  indemnity  reduced 
accordingly?  Defendant's  counsel  say  the 
act  was  "manual  labor,"  performed  in  an- 


other and  distinot  occupation,  and  more 
hazardous  than  the  one  described  in  the 
policy ;  and  further,  that  it  was  but  one  of  a 
number  of  kindred  acts  Reading  was  accus- 
tomed to  perform.  It  appears,  for  example, 
that  he  was  in  the  habit  of  exercising  super- 
intendency  over  the  business,  over  the 
change  made  in  locations  of  the  offices  and 
storage  plant, — in  a  word,  that  he  ''bossed 
the  operations  of  the  business," — and,  if  we 
imderstand  counsel,  these  acts  are  claimed 
to  give  color  to  the  act  which  resulted  in 
the  insured's  death.  This  does  not,  how- 
ever, give  effect  to  all  the  words  that  were 
used  to  define  his  occupation.  He  was  en.- 
gaged  in  the  trucking  business,  and  his 
"occupation"  was  described  as  "proprietor, 
'no  manual  labor," 


making  up  or  breaking  up  of  trains,  and 
was  never  transferred  to  take  the  place  of 
awitchmen.'  Ihe  court  said  that  the  words 
'*any  work"  of  a  switchman  did  not  mean 
any  work  which  a  switchman  or  brakemaa 
might  do,  since  a  part  of  the  work  of  these 
two  callings  is  common  to  all  work,  and  to 
keep  within  the  contract  in  absolute  liter- 
alness  one  would  have  to  forego  any  labor. 

Provision  as  to  injury  received  while  tem- 
porarily or  permanently  engaged  in  any 
occupation  or  exposure  to  danger  classed 

'     as  more  hazardous. 

The  addition  to  the  provisions  considered 
under  the  preceding  subdivision  of  the 
words  "temporarily  or  permanently,"  or 
''temporarily  or  otherwise,"  was  apparently 
made  for  the  purpose  of  effecting  a  for- 
feiture or  reduction  of  benefit  even  in  cases 
involving  an  occasional  change  of  occu- 
pation. A  number  of  cases  have  arisen  in- 
volving policies  containing  these  additional 
words. 

Thus,  in  Baldwin  v.  Fraternal  Acoi.  Asso. 
21  Misc.  124,  46  N.  Y.  Supp.  1016,  siBrmed 
in  29  App.  Div.  627,  62  N.  Y.  Supp.  1136, 
which  was  affirmed  in  159  N.  Y.  661,  54 
N.  £.  1089,  where  a  manual  of  an  accident 
company  limited  the  indemnity  for  an  in- 
jury received  while  engaged  temporarily  or 
otherwise  in  an  occupation  or  employment 
classified  as  more  hazardous  than  the  one 
stated  in  the  application,  and  provided  that 
on  changing  occupation  or  employment  the 
member  should  notify  the  insurer  in  writ- 
ing, it  was  held  that  one  insured  as  an 
undertaker  did  not  change  his  occupation 
to  that  of  bicyclist  by  riding  a  bicycle  oc- 
csasionally  for  convenience  or  pleasure,  it 
being  held  that  the  provision  referred  to  a 
person's  regular  occupation. 

And  in  National  Acci.  Soc.  v.  Taylor,  42 
111.  App.  97,  where  the  policy  contained  a 
provision  like  that  involved  in  the  pre- 
ceding case,  and  the  occupation  of  "pile 
driver-employee"  was  classed  as  more  haz- 
ardous than  that  of  a  supervising  farmer, 
under  which  the  insured  was  classed,  it 
was  held  that  the  insured,  while  driving 
L..R.A,1916D. 


posts  with  a  sledge  in  making  repairs  to 
a  bridge  on  his  farm,  was  not  engaged  as  a 
pile  driver,  either  in  the  capacity  of  a  pile 
driver  or  employee,  and  it  was  further  held 
that  there  was  no  change  of  occupation  or 
business  on  account  of  the  making  of  the 
repairs. 

In  Neafie  v.  Manufacturers'  Acci.  Indem- 
nity Co.  66  Hun,  111,  8  N.  Y.  Supp.  202,  it 
was  held  that  a  description  of  the  insured 
as  an  "iceman  (propr.)"  did  not  describe 
him  merely  as  engaged  in  the  management 
of  a  business,  but  was  broad  enough  to 
include  the  actual  delivery  of  ice  by  him 
on  his  own  behalf;  and  that  no  reduction  in 
the  indemnity  payable  for  any  injur^r  re- 
ceived while  delivering  ice  could  be  claiited 
under  a  provision  of  the  policy  that  if  a 
person  receives  an  injury  while  engsged 
temporarily  or  otherwise  in  an  occupa- 
tion or  employment  classified  as  more 
hazardous  than  the  one  stated,  there  shall 
be  a  certain  reduction  in  the  sum  payable. 

In  Ifoesch  v.  Union  Casualty  k  Surety  Co. 
176  Mo.  664,  76  S.  W.  621,  where  an  acci- 
dent policy  provided  that  for  any  injury 
received  by  the  insured  "while  exposed  tem- 
porarily or  otherwise  to  a  hazard  classed 
by  the  company  in  its  manual  ...  as 
more  hazardous  than  that  given"  in  the 
application  the  insurer  should  be  liable  to 
the  amount  the  premium  paid  would  pur- 
chase in  the  more  hazardous  class,  and  one 
was  insured  as  a  stock  dealer  whose  duties 
were  "visiting  yards,  not  working  or  tend- 
ing in  transit,"  and  this  occupation  was 
classed  as  a  preferred  risk,  while  a  stock 
dealer  and  tender  in  transit  was  classed  in 
the  manual  as  extra  hazardous,  it  was  held 
that  there  was  no  evidence  to  sustain  the 
hypothesis  that  the  insured  was  only  a 
stock  dealer  visiting  yards,  not  working  nor 
tending  in  transit,  where  his  evidence 
showed  that  he  was  injured  while  unloading 
a  car  of  cattle  which  had  just  arrived  at 
the  stock  yards. 

The  court  held  that  the  meaning  of  the 
hazard  clauses  was  that  the  insured  agreed 
that  for  any  injury  received  while  exposed 
to  a  hazard  peculiarly  incident  to  an  occu- 
pation classed  in  the  manual  as  more  haz- 
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The  company's  agent,  who  solicited  and 
ohtained  the  insurance,  in  substance  testi- 
fied that  these  were  not  the  words  of  Read- 
ing, but  that  they  were  employed  by  the 
agent  to  describe  Reading's  occupation.  To 
be  sure,  according  to  another  portion  of  the 
application,  Reading  warranted  these  words 
"to  be  true  and  complete;"  but  aside  from 
the  rule  that  would  require  the  policy  to  be 
interpreted  strongly  against  the  defendant, 
associating  the  words  'trucking  business" 
with  the  words  "proprietor,  no  manual 
labor,"  and  considering  their  apparent  in- 
tent, it  would  seem  that  their  natural  and 
necessary  meaning  would  include  mere  cas- 
ual acts,  even  though  the  acts  involve  tempo- 
rary manual  labor.  It  must  be  kept  in 
mind  that  these  words  were  used  to  describe 


the  occupation,  the  regular  business,  of  file 
applicant.  Occupation  is  a  very  compre* 
hensive  term.  It  compasses  the  incidental 
as  well  as  the  main  requirements  of  one'» 
vocation,  calling,  business.  It  is  defined  by 
lexicographers  to  be  "that  which  occupies 
or  engages  the  time  and  attention;  the 
principal  business  of  one's  life;  vocation; 
employment;  calling;  trade."  And  see 
Everson  v.  General  Aoci.  Fire  &  life  Assur. 
Corp.  202  Mass.  169,  175,  88  N.  E.  658; 
Union  Mut.  Acci.  Asso.  v.  Frohard,  134  IlL 
228,  234,  10  L.R.A.  383,  23  Am.  St.  Rep. 
864,  26  N.  E.  642. 

It  is  not  too  much  to  say  that  the  pai^ties 
here  possessed  the  common  knowledge  that 
is  derived  from  observation  and  ezperienoe 
respecting   the  occasional    and   unexpected 


ardous  than  that  given  by  him  as  his  oe- 
cupation,  the  insurer's  liability  should  be 
limited;  and  held  an  instruction  erroneous 
which  told  the  jury  that  unless  the  manual 
classified  the  insured's  act  of  untying  the 
animal  which  injured  him  as  more  hazard- 
ous than  the  occupation  of  a  stock  dealer 
not  tending  stock  in  transit,  they  should 
find  a  verdict  based  on  the  occupation  stat- 
ed in  the  application,  since  such  instruction 
followed  too  literally  the  language  of  the 
clause.    Ibid. 

In  Aldrich  v.  Merchantile  Mut.  Acci.  As- 
so. 149  Mass.  457,  21  N.  E.  873,  where  a 
policy  described  the  insured  as  a  "spare 
conductor,"  and  contained  a  provision  the 
same  as  that  involved  in  the  preceding  case, 
and  different  rates  were  charged  for  brake- 
men  and  conductors,  the  occupation  of  the 
former  being  classed  as  the  more  hazatdous, 
but  there  was  no  classification  of  spare  con- 
ductors, it  was  held  that  recovery  could  be 
had  only  for  the  indemnity  fixed  for  brake- 
men  where  the  insured  was  killed  while  per- 
forming the  duties  of  a  brakeman.  The 
beneficiary  in  this  case  claimed  that  the 
term  "spare  conductor"  meant  one  em- 
ployed to  do  anything  and  go  anywhere  on 
any  train,  but  no  such  general  'use  of  the 
term  was  shown,  and  it  did  not  appear  that 
the  insurer  had  any  knowledge  that  it  had 
such  a  meaning,  and  it  was  accordingly 
held  that  when  one  was  insured  as  a  con- 
ductor on  a  freight  train,  it  was  to  be  in- 
ferred that  his  duties  were  those  of  a 
conductor. 

In  Stanford  v.  Imperial  Guarantee  &  Ac- 
ci. Ins.  Co.  18  bnt.  L.  Rep.  562,  where  a 
policy  provided  that  if  the  insured  should 
be  injured  while  temporarily  or  permanent- 
ly engaged  in  any  occupation  or  exposure  to 
danger  classed  as  more  hazardous  than 
that  in  which  he  was  insured,  the  sums 
payable  should  only  be  those  provided  for 
in  case  of  the  more  dangerous  occupation, 
it  was  held  that  recovery  could  be  had  only 
for  the  amount  provided  for  those  engaged 
as  brakemen,  upon  its  appearing  that  one 
insured  as  a  traveler  was  killed  while  mak- 
ing a  trial  trip  as  brakeman,  for  which 
position  ho  had  applicfl. 
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Provisions  regulating  recovery  in  case  of 
injuries  while  doing  or  performing  any 
act  or  thing  pertaining  to  an*  occupation 
classed  as  more  hazardous. 

To  avoid  the  construction  of  the  provi- 
sions considered  in  the  preceding  subdi- 
visions, which  the  courts  refused  to  hold 
applicable  in  cases  of  occasional  acta  per- 
taining to  more  hazardous  occupations,  fur- 
ther changes  appear  to  have  been  made  by 
the  insertion  of  clauses  providing  for  a 
forfeiture  or  reduction  of  the  benefit  in 
case  of  injuries  received  while  doing  or  per- 
forming any  act  or  thing  pertaining  to  any 
occupation  classed  aa  more  hazardous  than 
that  under  which  the  insured  was  classed. 

In  several  cases  these  provisions  have 
been  construed  to  prevent  a  recovery  of  the 
full  amount  of  the  indemnity  where  the  in- 
sured was  injured  in  doing  an  occasional 
act  which  pertained  to  a  more  hazardous 
occupation. 

Thus,  in  Montgomery  v.  Continental  Cas- 
ualty Co.  131  La.  475,  59  So.  907,  where 
one  was  insured  as  "a  draftsman  with  office 
and  traveling  duties  only"  by  an  accident 
policy  providing  that  if  he  was  injured 
after  having  changed  his  occupation  to  one 
classified  as  more  hazardous  than  that  giv- 
en, or  should  be  injured  while  doing  any 
act  or  thing  pertaining  to  any  occupation 
so  classified,  the  insurer  should  only  be  li- 
able for  such  proportion  of  the  principal 
sum  as  the  premium  paid  would  purchase 
at  the  rate  fixed  for  the  more  hazardous  oc- 
cupation, it  was  held,  upon  its  appearing 
that  the  insured  was  injured  while  operat- 
ing a  drill  for  recreation  in  the  establish- 
ment by  which  he  was  employed,  that  in 
operating  the  drill  he  was  performing  an 
"act  or  thing  pertaining  to"  the  occupation 
of  machinist,  which  was  classified  as  more 
hazardous,  and  that  he  could  recover  only 
the  reduced  indemnity.  The  court  said: 
"Notwithstanding  the  clear  and  unequivo- 
cal meaning  of  the  clause  quoted,  plaintiff 
insists  that  the  phrase  'while  doing  any 
act  or  thing  pertaining'  to  an  occupation 
'classified  by  the  company  a<^  more  hasard- 
ous'    should    be    interpreted    as    rending. 
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neeesBities  which  exact  of  men  whose  oc- 
cupations are  not  regarded  as  comprising 
manual  labor,  the  doing  of  an  act  which,  in 
a  literal  sense,  may  be  called  manual  labor. 
It  is  hardly  conceivable  that  the  policy 
would  ever  have  been  written  and  received 
upon  any  other  understanding. 

These  views  are  re-enforced  and  made 
plain  when  the  assured's  method  of  con- 
ducting and  supervising  his  business  is  con- 
sidered, His  secretary  and  treasurer  testi- 
fied without  contradiction:  "He  (Reading) 
usually  went  around  the  city  and  looked 
after  teams  to  be  loaded  at  different  busi- 
ness houses,  hurry  them  out,  getting  them 
unloaded,  and  looking  after  the  shipping 
clerks,  getting  them  to  get  a  hustle  and  get 
the  teams  under  way.    Then  he  would  be 


called  upon  to  go  to  the  various  railroads  to 
lo<^  after  the  general  superintendency  of 
getting  the  business  moving." 

And  in  going  from  place  to  place  to  do 
these  things  "He  drove  around  with  a  horse 
and  buggy."  Had  he  precluded  himself 
from  driving  the  horse  attached  to  his 
buggy  t  In  the  event  of  a  driver  of  one  of 
his  trucks  having  become  suddenly  ill,  would 
the  policy  have  forbidden  the  assured  to 
drive  the  truck  to  his  place  of  business? 
What  he  did  here  was,  in  the  absence  of  the 
conductor,  temporarily  to  drive  the  elevator 
at  his  place  of  business. 

The  position  of  defendant's  counsel  comes 
at  last  to  the  claim  that,  in  order  to  have 
rendered  the  act  in  question  permissible,  the 
words    describing    the    occupation    of    the 


Srhile  engaged  in  an  o<;cupation  classified 
by  the  company  as  more  hazardous;'  and 
that  consequently,  as  the  doing  of  an  iso- 
lated act,  such  as  the  operation  of  the  drill 
for  recreation  on  a  smgle  occasion,  was 
not  an  engaging  in  a  more  hazardous  oc- 
cupation wil^in  the  meaning  of  the  clause 
as  thus  interpreted,  plaintiff  should  re- 
cover the  full  amount  of  insurance.  To 
adopt  such  an  interpretation  would  be  to 
confer  upon  the  clause  a  meaning  wholly 
opposed  to  that  which  is  clearly  and  un- 
equivocally conveyed  by  the  language  em- 
ployed. It  would  be  tantamount  to  making 
a  new  and  different  contract  between  the 
parties,  and  this  the  court  cannot  do  under 
the  guise  of  interpretation  or  otherwise. 
It  is  true  that  the  Iowa  court  has  in  one 
case  [Holiday  v.  American  Mut.  Acci.  Asso. 
103  Iowa,  178,  04  Am.  St.  Rep.  170,  72  N. 
W.  448]  ^ven  a  similar  clause  the  inter- 
pretation for  which  plaintiff  contends,  but 
we  are  unable  to  approve  or  appreciate  the 
reasons  or  principles  upon  which  this  re- 
sult was  based." 

And  in  Lane  v.  General  Acci.  Ins.  Co.  — 
Tex.  Civ.  App.  — ,  113  S.  W.  324,  where  a 
policy  provided  for  a  reduction  in  the  bene- 
fit if  the  insured  should  be  injured  while 
doing  any  act  or  thing  pertaining  to  any 
occupation  classed  as  more  hazardous,  and 
one  insured  as  a  sheep  farmer  was  injured 
while  hunting  for  recreation,  it  was  held 
that  only  a  recovery  of  the  benefit  provided 
for  hunters,  hunting  being  an  occupation 
classed  as  more  hazardous,  could  be  had, 
since  he  was  engaged  in  doing  on  act  or 
thing  pertaining  to  the  occupation  of  a 
hunter  when  injured. 

And  in  Thomas  v.  Masons'  Fraternal 
Acci.  Asso.  64  App.  Div.  22,  71  N.  Y.  Supp. 
692,  where  a  policy  provided  that  for  any 
injury  received  while  performing  "tem- 
porarily or  otherwise,  an  act  or  thing  per- 
taining to  any  occupation  or  exposure 
cla-ssified  ...  as  more  hazardous  than 
those  accepted  in  the  application  .  . 
or  if  injured  in  a  more  hazardous  occupa- 
tion or  exposure  .  .  .  [he]  shall  be  en- 
titled to  recover  only  such  amount  for  that 
particular  accident  as  could  be  received  by 
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a  member  insured  under  such  occupation  or 
exposure  id  accordance  with  the  classifica- 
tion as  laid  down  in  the  occupation  manu- 
al," and  the  manual  classed  hunting  for 
pleasure  or  profit  as  moi;e  hazardous  than 
the  professiou  of  a  la^vyer,  it  was  held  that 
the  beneficiary  of  one  insured  as  a  lawyer 
could  recover  only  the  indemnity  fixed  for 
hunters,  where  insured  was  killed  while 
hunting  for  pleasure. 

In  Holiday  v.  American  Mut.  Acci.  Asso. 
supra,  the  case  referred  to  adversely  by 
the  court  in  Montgomery  v.  Continental 
Casualty  Co.  supra,  where  a  policy  provid- 
ed that  if  injury  occurred  while  perform- 
ing an  act  pertaining  to  an  occupation 
classed  as  more  hazardous  than  the  one 
under  which  the  certificate  was  issued  the 
benefit  should  be  for  a  less  amount,  it 
was  held  that  one  insured  as  a  bookkeeper, 
an  occupation  classed  as  less  hazardous 
than  that  of  a  hunter,  was  entitled  to  re- 
cover the  indemnitv  fixed  for  the  first  oc^ 
cupation  although  he  was  shot  while  hunt- 
ing for  pleasure,  it  being  held  that  the 
classification  of  the  insurer  was  based  on 
occupations,  and  not  upon  acts,  and  that 
the  classification  by  which  the  hazard  of 
hunting  was  fixed  was  that  of  hunting  as 
an  occupation. 

And  in  Eaton  v.  Atlas  Acci.  Ins.  Co.  89 
Me.  670,  36  Atl. '1048,  where  an  accident 
policy  provided  "that  for  any  injury  re- 
ceived while  doing  any  act  or  thing  per- 
taining to  any  occupation  or  exposure 
claimed  by  the  company  as  more  hazard- 
ous" the  insured  should  be  entitled  only  to 
a  reduced  benefit,  the  court  disposed  of  the 
condition  by  remarking  that  it  related  to 
an  occupation,  employment,  or  business, — 
a  vocation, — and  not  to  an  avocation  oc- 
casional, exceptional,  and  outside  the  in- 
sured's usual  and  regular  vocation.^  It  does 
not  appear  in  the  case  what  the  insured's 
business  was,  but  he  was  injured  while 
riding  a  bicycle  for  pleasure. 

In  Thome  t.  Casualty  Co.  106  Me.  274,  76 
Atl.  1106,  where  a  policy  described  the  In- 
sured as  a  member  of  a  firm,  or  employed 
as  manager  by  a  wholesale  beef  company, 
and  his  duties  as  office  and  traveling  only. 
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assured,  instead  of  being  "proprietor,  no 
manual  labor,"  should  have  been  "proprie- 
tor, occasional  manual  labor;"  and>  in  sup- 
port of  this,  resort  is  h^d  to  the  15th  clause 
of  the  policy,  which  provides:  "If  the 
assured  is  injured  after  having  changed  his 
occupation  to  one  classified  by  the  company 
as  more  hazardous  than  that  herein  stated, 
or  is  injured  while  doing  any  act  or  thing 
pertaining  to  any  more  hazardous  occupa- 
tion, the  liability  for  any  loss  specified  shall 
be  such  an  amount  as  the  premium  paid  by 
him  will  purchase  at  the  rate  fixed  by  this 


company  for  such  more  hazardous  occupa- 
tion." 

If  we  are  at  all  right  in  what  we  have 
already  said  in  respect  of  the  words  "pro- 
prietor, no  manual  labor,"  it  is  clear  that 
counsel's  suggested  change  of  one  of  the 
words  would  have  wrought  no  material 
change  in  the  true  meaning  of  the  phrase; 
and  the  effect  sought  to  be  ascribed  to  the 
16th  clause  would  have  failed  for  the  same 
reason.  However,  independently  of  this,  it 
must  be  observed  that  the  15th  clause  in 
terms   applies  to  injuries   received   "while 


and  the  policy  provided  that  if  he  was  in- 
jured while  at  work  pertaining  to  any  occu- 
pation classed  by  the  ijasurer  as  more  haz- 
ardous than  that  stated,  the  company's 
liability  should  be  only  for  the  amount  of 
indemnity  the  premium  paid  would  pur- 
chase at  the  rate  fixed  for  the  more  hazard- 
ous risk,  it  was  held  that  the  insured  had 
a  right  to  direct  the  performance  of  any 
part  of  the  business,  and  that  the  insurer 
was  liable  for  the  lEull  amount  of  the  policy 
where  the  insured  was  injured  while  illus- 
trating to  the  workmen  in  the  refrigera- 
tor how  to  do  certain  work,  since  the  pro- 
vision did  not  contemplate  the  inhibition  of 
acts  the  performance  of  which  was  nec- 
essarily implied  from  the  vocation  named 
in  the  policy.  And  see  in  connection  with 
this  case,  Gotfredson  y.  German  Comheb- 
CIAX  Aoci.  Co. 

In  Eggenberger  v.  Guarantee  Mut.  Accl. 
Asso.  41  Fed.  172,  where  a  policy  provided 
that  if  the  insured  should  be  injured  while 
doing  or  performing  any  act  or  thing  per- 
taining to  an  occupation  classed  as  more 
hazardous  than  the  occupation  under  which 
the  certificate  was  issued  there  should  be 
a  reduction  in  the  benefit,  and  one  insured 
as  a  stationary  engineer,  an  occupation 
classed  as  less  hazardous  than  that  of  a 
wood  chopper,  was  injured  while  chopping 
wood  for  his  own  use,  it  was  held  that  it 
should  have  been  submitted  to  the  jury  to 
determine  whether  the  act  or  thing  which 
the  insured  was  doing  at  the  time  of  his 
injury  more  properly  pertained  to  the  busi- 
ness of  a  wood  chopper  than  to  his  own  oc- 
cupation. 

In  Roseberry  v.  American  Benev.  Asso. 
142  Mo.  App.  552,  121  S.  W.  785,  where  one 
classed  as  a  railroad  pumpman  was  in- 
jured while  carrying  gasolene,  it  was  held 
tliat  the  question  whether  he  was  injured 
wliile  engaged  in  the  performance  of  any 
act  pertaining  to  an  occupation  or  hazard 
classed  in  the  manual  of  the  association  as 
more  hazardous  than  that  of  a  railroad 
pumpman  should  not  have  been  submitted 
to  the  jury  where  there  was  nothing  in  the 
manual  relating  to  the  classification  of  the 
hazard  incident  to  the  occupation  or  act  of 
handling  gasolene,  although  the  manual 
classed  the  occupation  of  laborers  about  oil- 
cloth and  linoleum  factories  and  laborers 
L.R.A.1915D. 


about  oil   wells   as  more   hazardous   than 
that  of  a  railroad  pumpman. 

Provisions  as  to  injuries  while  engaged  in 
any  act,  occupation,  or  exposure  more 
hazardous. 

Thus,  in  Union  Mut.  Acci.  Asso.  v«  Fro- 
hard,  134  111.  228,  10  L.Rji.  383,  23  Am. 
St.  Rep.  a64,  25  N.  £.  642,  where  one  in- 
sured as  a  hardware  merchant  by  an  acci- 
dent policy  was  accidentally  killed  while 
hunting  for  recreation,  it  was  held  that  the 
beneficiary  was  not  prevented  from  recov- 
ering the  full  amount  of  the  insurance  by 
reason  of  a  by-law  and  clause  in  the  policy 
to  the  effect  that  when  any  member  was 
fatally  injured  while  engaged  temporarily 
in  any  act  or  occupation  more  hazardous 
than  the  one  in  which  he  was  acc^ted 
there  should  be  a  reduction  in  the  b^iefit, 
although  by  the  policy  the  occupation  of 
hunter  was  classed  as  more  hazardous  than 
that  of  a  hardware  merchant^  the  court 
holding  that  the  word  "occupation"  had 
reference  to  the  vocation,  profession,  or 
trade  In  which  the  insured  was  engaged  for 
hire  or  profit,  and  that  it  did  not  preclude 
him  from  engaging  in  mere  acts  of  exercise, 
diversion,  or  recreation,  and  that  the  mean- 
ing of  the  provision  was  the  same  as  ii 
the  word  "act"  had  been  omitted. 

In  Metropolitan  Acci.  Asso.  v.  Hilton,  61 
111.  App.  100,  where  a  policy  provided  that 
in  case  of  injury  sustained  while  engaged 
in  any  act,  occupation,  or  exposure  more 
hazaraous  than  that  given  in  tlie  policy,  the 
insured  should  receive  the  amount  the  pre- 
miums paid  would  purchase  under  the  more 
hazardous  class,  it  was  held  that  one  in- 
sured as  "proprietor  of  livery,  office  duties," 
wlio  was  injured  while  driving  one  of  his 
own  cabs,  could  recover  only  the  Indemnity 
fixed  for  those  classed  as  cabmen, — such 
occupation  being  more  hazardous.  The 
court  said:  "It  is  quite  clear  that  the  act 
of  the  plaintiff  in  driving  the  cab  was  not 
merely  incidental  to  his  general  occupation, 
but  was  in  fact  a  part  of  it.  Apparently 
he  was  doing  so  for  hire  and  profit*  and 
that  in  the  line  of  his  business  as  a  livery 
proprietor.  It  was  not,  however,  such  an 
act  as  would  be  included  within  the  range 
of  office  duties  specified  in  class  A,  and  no 
doubt  was  more  naBsrdooa."  .       J.  T.  W. 
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doing  any  act  or  thing  pertaining  to  any 
more  hazardous  occupation."  The  16tb 
clause  must  in  each  instance  be  interpreted 
with  reference  to  the  particular  occupation 
of  an  assured.  We  have  seen  that  the  oc- 
cupation in  question  was  that  of  proprietor 
of  a  large  commercial  trucking  business,  and 
that  it  necessarily  embraced  occasional 
physical  activities.  Admittedly  the  busi- 
ness comprised  departments,  and  conse- 
quently occupations  subordinate  to  the  oc- 
cupation of  the  proprietor.  The  company 
had  classified  occupations  and  assigned  this 
assured  to  one  of  its  classes;  and  now  to 
construe  the  15th  clause  so  as  to  preclude 
the  insured  from  doing  an  isolated  act,  such 
as  the  one  here  involved,  would  in  effect  be 
to  prevent  an  assured  from  incurring  such 
dangers  as  are  essentially  incident  to  the 
whole  business  comprised  in  his  occupation. 
It  might  well  be  conceded  that  in  such  cir- 
cumstances an  employee  in  a  particular  de- 
partment, say  an  insured  bookkeeper,  could 
not  rightfully  have  operated  the  elevator 
even  in  an  emergency;  but  it  would  by  no 
means  follow  that  the  managing  proprietor 
could  not  have  done  so.  Counsel  concede, 
and  rightly,  that  this  clause  is  not  appli- 
cable to  an  act  done  outside  of  the  business, 
as,  for  example,  on  a  hunting  excursion  re- 
sulting in  an  accident  (Union  Mut.  Acci. 
Asso.  V.  Frohard,  supra;  Stone  v.  United 
States  Casualty  Co.  34  K.  J.  L.  371,  373; 
North  American  Life  &  Acci.  Ins.  Co.  v.  Bur- 
roughs, 69  Pa.  43,  63,  8  Am.  Rep.  212;  Na- 
tional Acci.  Soc.  v.  Taylor,  42  111.  App.  97, 
100,  102;  Taylor  v.  Illinois  Commercial 
Men's  Asso.  84  Neb.  799,  802,  24  L.R.A. 
{N.S.)  1174,  122  N.  W.  41;  Johnson  v. 
London  Guarantee  &  Acci.  Co.  116  Mich.  86, 
90,  40  L.R.A.  440,  69  Am.  St.  Rep.  649,  72 
K.  W.  1116 ;  Hess  v.  Preferred  Masonic  Mut^ 
Acci.  Asso.  112  Mich.  196,  199,  40  L.R.A. 
444,  70  N.  W.  460;  but  the  contention  is 
that  where  the  act  done  pertains  to  the 
business  of  the  assured  and  to  a  more  haz- 
ardous occupation  therein,  the  indemnity 
must  be  reduced  accordingly.  We  are  not 
impressed  with  this  difference.  It  does  not 
amount  to  a  valid  distinction  (see  Standard 
life  &  Acci.  Ins.  Co.  v.  Fraser,  22  C.  C.  A. 
499,  44  U.  S.  App.  694,  76  Fed.  705,  708. 
709,  [C.  C.  A.  9th  C],  where  the  occupation 
described  in  the  application  was:  "Pro- 
prietor of  a  bar  and  billiard  room,  not  tend- 
ing bar;**  Neafie  v.  Manufacturers'  Acci. 
Idemnity  Co.  65  Hun,  111,  113,  8  N.  Y. 
Supp.  202;  Fox  v.  Masons'  Fraternal  Acci. 
Asso.  96  Wis.  390,  397,  71  N.  W.  363 ;  Hall 
V.  American  Masonic  Acci.  Asso.  86  Wis. 
518,  524,  57  N.  W.  366). 
L.RJL.1915D.  21 


It  results  that  unless  the  policy  is  open  to 
the  interpretation  we  have  indicated,  it  is 
contradictory  in  itself;  at  least  its  language, 
when  taken  as  a  whole,  is  ambiguous  in  the 
sense  that  it  is  susceptible  of  two  or  more 
constructions;  and  it  is  settled  that  the 
rule  of  Interpretation  in  respect  of  policies 
of  this  character  is  to  "construe  all  lan- 
guage used  to  limit  the  liability  of  the  com- 
pany strongly  against  the  company.'* 
Manufacturers'  Acci.  Indemnity  Co.  v.  Dor- 
gan,  68  Fed.  945,  956,  22  L.R.A.  620,  7 
C.  C.  A.  581,  16  U.  S.  App.  290,  (C.  C.  A. 
6th  C.) ;  Travelers'  Ins.  Co.  v.  Randolph, 
24  C.  C.  A.  305,  78  Fed.  754,  761,  762  47 
U.  S.  App.  260  (C.  C.  A.  6th  C.) ;  Accident 
Ins.  Co.  v.  Crandal,  120  U.  S.  527,  633,  30 
L.  ed.  740,  743,  7  Sup.  Ct.  Rep.  685; 
Travellers'  Ins.  Co.  ▼.  McConkey,  127  U.  S. 
661,  666,  32  L.  ed.  308,  310,  8  Sup.  Ct.  Rep. 
1360;  Burkheiser  v.  Mutual  Acci.  Asso.  26 
L.R.A.  112,  10  C.  C.  A.  94,  18  U.  S.  App. 
704,  61  Fed.  816,  818  (C.  C.  A.  7th  C.)  and 
citations. 

However,  we  think  the  evidence  gives  rise 
to  questions  of  fact,  which  should  have  been 
submitted  under  appropriate  instructions  to 
the  jury.  There  was  error  in  assuming,  as 
matter  of  law,  that  the  mere  performance  of 
the  act  of  temporarily  running  the  elevator 
justified  the  practical  assignment  of  the 
assured  to  a  more  hazardous  occupation  and 
the  reduction  of  his  indemnity  accordingly. 
The  facts  and  circumstances  under  which 
the  act  was  brought  about  would  naturally 
characterize  it,  and  so  open  the  case  to  legit- 
imate inference  aa  to  the  existence  or  not, 
for  example,  of  an  unforeseen  necessity  or 
emergency  under  which  the  elevator  was 
operated.  Indeed,  the  ultimate  issue  of 
fact  might  fairly  be  resolved  under  an  in- 
quiry whether  the  operation  of  the  elevator 
by  the  assured  was  casual  or  habitual. 
If  the  former,  the  indemnity  should  be 
allowed  as  it  was  written;  if  the  latter,  the 
indemnity  should  be  limited  to  that  of  a 
conductor  of  an  elevator.  The  usual  course 
is  to  submit  such  questions  to  the  jury. 
Standard  Life  &  Acci.  Ins.  Co.  v.  Fraser, 
supra,  Eggenberger  v.  Guarantee  Mut.  Ace. 
Asso.  (C.  C.)  41  Fed.  172,  173;  Fox  v. 
Masons'  Fraternal  Acci.  Asso.  96  Wis.  396, 
71  N.  W.  363;  Everson  v.  General  Acci.  F. 
&  Life  Assur.  Corp.  202  Mass.  174,  175,  88 
N.  E.  658;  Simmons  v.  Western  Travelers' 
Acci.  Asso.  79  Neb.  20,  26,  112  N.  W.  365; 
Taylor  v.  Illinois  Commercial  Men's  Asso. 
84  Neb.  806,  24  LJLA.(N.S.)  1174,  122 
N.  W.  41. 

The  judgment  must  be  reversed,  with 
costs,  and  a  new  trial  awarded. 
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IDAHO   SUPREMB  COI7RT. 

RE  HARRY  S.  KESSLER. 
(26  Idaho,  764,  146  Pac.  113.) 

Tax  ^  use  of  highway  ^  Taluation. 

1.  That  a  tax  upon  the  right  to  use  the 
highways  with  motor  vehicles  is  in  excess 
ol  the  cost  of  policing  the  highways,  and  is 
not  graduated  according  to  the  value  of  the 
cars,  does  not  bring  it  into  conflict  with  a 
constitutional  provision  that  the  legislature 
shall  provide  revenue  by  levying  a  tax  by 
valuation. 

Same  ^  inherent  power  of  legislature 
^  effect  of  constitutional  grant. 

2.  A  constitutional  grant  of  power  to  the 
legislature  to  raise  revenue  by  certain  speci- 
fic methods  does  not  interfere  with  its 
inherent  power  to  employ  other  methods  for 
that  purpose. 

Same  *-  uniformity  ^  license  fees. 

3.  A  license  tax  on  motor  vehicles  for 
revenue  purposes,  graduated  according  to 
the  power  of  the  machines,  does  not  violate 
a  constitutional  provision  that  all  taxes 
shall  be  uniform  upon  the  same  class  of 
subjects,  since  that  provisicm  does  not  ap- 
ply to  license  fees. 

(February  10,  1915,) 

APPEAL  by  the  state  from  an  order  of 
the  District  Court  for  Ada  County 
granting  a  writ  of  habeas  corpus  and  dis- 
charging defendant  from  custody  to  which 
be  had  been  committed  for  driving  a  motor 
vehicle  in  violation  of  statute.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  J.  H.  Peterson,  Attorney  Gen- 
eral, £.  G.  Davis,  T.  C.  Coffin,  Assistant 
Attorneys  General,  Raymond  L.  Givens, 
K.  P.  Barnes,  and  Jay  M.  Parrish,  for 
appellant : 

The  legislature,  by  §  2  of  article  7  of  the 


Constitution,  has  an  unquestionable  right  to 
impose  a  license  tax,  not  only  for  the  pur- 
pose of  regulation,  but  for  the  purpose  of 
raising  revenue. 

State  V.  Union  Cent.  Ins.  Co.  8  Idaho, 
240,  67  Pac.  647. 

It  is  within  the  police  power  to  establish 
and  regulate  the  use  of  streets,  high  way  s» 
and  sidewalks,  and  to  provide  for  the  keep- 
ing of  the  same  in  good  order. 

Montgomery  v.  Parker,  114  Ala.  118,  62 
Am.  St.  Rep.  95,  21  So.  452;  Crawford  v. 
Topeka,  51  Kan.  766,  20  L.R.A.  692,  37 
Am.  St.  Rep.  323,  33  Pac.  476;  Ex  parte 
Bourgeois,  60  Miss.  663,  45  Am.  Rep.  420; 
State,  Trenton  Horse  R.  Co.,  Prosecutor,  v. 
Trenton,  53  N.  J.  L.  132,  11  L.R.A.  410, 
20  Atl.  1076;  American  Rapid  Teleg.  Co.  v. 
Hess,  125  N.  Y.  641,  13  L.R.A.  454,  21  Am. 
St.  Rep.  764,  26  N.  E.  919;  Bowser  v. 
Thompson,  103  Ky.  331,  45  S.  W.  73;  State 
V.  Bruce,  23  Wash.  777,  63  Pac.  619;  Jones 
V.  Brim,  166  U.  S.  180,  41  L.  ed.  677,  17 
Sup.  Ct.  Rep.  282,  1  Am.  Neg.  Rep.  547; 
New  Orleans  Gaslight  Co.  v.  Louisiana 
Light  &  H.  P.  &  Mfg.  Co.  115  U.  S.  650,  29 
L.  ed.  616,  6  Sup.  Ct.  Rep.  252;  State  v. 
Yopp,  97  N.  C.  477,  2  Am.  St.  Rep.  305,  2 
S.  £.  458;  22  Am.  k  Eng.  Enc.  Law,  2d 
ed.  p.  929;  Johnson  v.  Sergeant,  168  Mich. 
444,  134  N.  W.  468,  2  N.  C.  C.  A.  334; 
Cooley,  Const.  Lim.  7th  ed.  p.  860. 

A  license  tax  on  motor  vehicles  is  valid 
and  constitutional. 

Terre  Haute  v.  Kersey,  159  Ind.  300,  95 
Am.  St.  Rep.  298,  64  N.  E.  469;  Com.  v. 
Boyd,  188  Mass.  79,  108  Am.  St.  Rep.  464, 
74  N.  E.  255;  People  v.  Schneider,  139 
Mich.  673,  69  L.R.A.  345,  103  N.  W.  172, 
5  Ann.  C«s.  790;  McCauley  v.  State,  83 
Neb.  431,  119  N.  W.  675;  Unwen  v.  State, 
73  N.  J.  L.  529,  64  AtL  163,  76  N.  J.  L. 


Note,  ^  Validity  of  excise  or  license  tax 
upon  motor  vehicles. 

This  note  is  supplementary  to  the  notes 
to  Re  Hoffert,  52  L.R.A.(N.S.)  949,  and 
Mark  v.  District  of  Columbia,  37  L.R.A. 
(N.S.)  440;  and  the  earliest  cases  upon 
the  question  here  considered  are  included 
in  subdivision  II.  a,  of  the  note  to  Christy 
V.  Elliott,  1  L.R.A.(N.S.)  215,  upon  the 
general  subject  of  the  law  governing  auto- 
mobiles. 

Generally,  as  to  regulations  affecting 
motorcycles,  see  note  to  Re  Wicks trum,  42 
LJR.A.(N.S.)  1068. 

For  motorcycle  as  a  motor  vehicle  within 
statutes  regulating  the  latter  and  other 
similar  vehicles,  see  note  to  People  v.  Smith, 
21  L.R.A.(N.S.)   41. 

But  one  case,  aside  from  Re  Kesslis, 
upon  the  question  as  to  the  validity  of  a 
license  tax  on  motor  vehicles,  seems  to 
have  been  reported  since  the  time  of  the 
preparation  of  the  note  to  Re  Hoffert,  in 
L.R.A.1915D. 


52  L.R.A.(N.S.)  949.  In  Hendrick  v.  Mary- 
land, 235  U.  S.  610,  59  L.  ed.  — ,  35  Sup. 
Ct.  Rep.  140,  the  Supreme  Court  of  the 
United  States  held  that,  in  the  absence  of 
Federal  legislation  upon  the  subject,  a  state 
may  rightfully  prescribe  uniform  regula- 
tions necessary  for  public  safety  and  order 
in  respect  to  the  operation  upon  its  high- 
ways of  all  motor  vehicles,  including  those 
moving  in  interstate  commerce,  and  to  this 
end  may  require  the  registration  of  such 
vehicles,  charging  therefor  reasonable  fees 
graduated  according  to  the  horse  power  of 
the  engines;  and  this  does  not  constitute  a 
direct  and  material  burden  on  interstate 
commerce.  The  court  said:  "Where  a 
state  at  its  own  expense  furnishes  special 
facilities  for  the  use  of  those  engag^  in 
commerce,  interstate  as  well  as  domestic, 
it  may  exact  compensation  therefor.  The 
amount  of  the  charges  and  the  method  of 
collection  are  primarily  for  determination 
by  the  state  itself;  and  so  long  as  they  are 
reasonable  and  are  fixed  according  to  some 
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500,  88  Atl.  110;  Nebraska  Teleph.  Go.  v. 
Lincoln,  82  Neb.  59,  28  L.R.A.(N.S.)  221, 
117  N.  W.  284;  Salt  Lake  City  v.  Christen- 
sen  Co.  34  Utah,  38,  17  L.R.A.(N.S.)  898, 
95  Pac.  623;  Buflfalo  v.  Lewis,  192  N.  Y. 
193,  84  N.  E.  809;  Adler  v.  Whitbeck,  44 
Ohio  St.  639,  9  N.  E.  672;  Com.  v.  Boyd, 
188  Mass.  79,  108  Am.  St.  Rep.  464,  74  N. 
E.  265;  Jackson  v.  Newman,  59  Miss.  385, 
42  Am.  Rep.  367;  Elliott,  Roads  &  Streets, 
p.  1114;  McCoy's  Application,  10  Cal.  App. 
116,  101  Pae.  419;  Kaiser  Land  &  Fruit 
Co.  V.  Curry,  155  Cal.  638,  103  Pac.  341; 
People  T.  Grant,  157  Mich.  24,  133  Am.  St 
Rep.  329,  121  N.  W.  300. 

It  is  not  necessary  to  determine  whether 
the  license  fee  is  for  revenue  or  for  purposes 
of  regulation. 

Banta  v.  Chicago,  172  111.  204,  40  L.R.A. 
611,  60  N.  E.  233;  Price  v.  People,  193  111. 
114,  55  L.R.A.  588,  86  Am.  St.  Rep.  306, 
61  N.  E.  844;  Bessette  v.  People,  193  111. 
334,  56  L.R.A.  558,  62  N.  E.  215;  Raymond 
T.  Hartford  F,  Ins.  Co.  196  111.  329,  63  N. 
E.  745;  Northern  P.  R.  Co.  v.  GifiTord,  26 
Idaho,  196,  136  Pac.  1131;  Kane  v.  State, 
81  N.  J.  L.  594,  L.R.A.  — ,  80  Atl.  453, 
Ann.  Cas.  1912D,  237;  Re  Schuler,  167  Cal. 
282,  139  Pac.  685;  State,  Cleary,  Prosecu- 
tor, V.  Johnston,  79  N.  J.  L.  49,  74  AtL  538. 

Mr.  Harry  S.  Kessler,  in  propria  per- 
sona : 

The  registration  fee  on  motor  vehicles  is 
an  attempted  taxation  other  than  by  valua- 
tion, and  violates  §  2,  article  7,  of  the  Con- 
stitution. 

Re  Gale,  14  Idaho,  761,  95  Pac.  679;  Stein 
V.  Morrison,  9  Idaho,  426,  75  Pac.  246. 

The  '^registration  fees"  required  to  be 
paid  on  motor  vehicles  are  exacted  as  taxes, 
rather  than  for  police  protection. 

Rosenbloom   v.   State,   64   Neb.    343,    57 


L.R.A.  922,  89  N.  W.  1056 ;  Ellis  v.  Frasier, 
38  Or.  462,  53  L.R.A.  454,  63  Pac.  642; 
Harder's  Fire  Proof  Storage  &  Van  Co.  v. 
Chicago,  236  111.  58,  85  N.  E.  245,  14  Ann. 
Cas.  536;  State  v.  Moore,  113  N.  C.  607, 
22  L.R.A.  472,  18  S.  E.  342;  Jacksonville 
V.  Ledwith,  26  Fla.  163,  9  L.R.A.  69,  23 
Am.  St.  Rep.  658,  7  So.  885;  People  v. 
Schneider,  139  Mich.  673,  69  L.RJ^.  346, 
103  N.  W.  172,  6  Ann.  Cas.  790;  State, 
Cleary,  Prosecutor,  v.  Johnston,  79  N.  J.  L. 
49,  74  Atl.  538;  Ayres  v.  Chicago,  239  111. 
237,  87  N.  E.  1073;  Re  Hoffert,  —  S.  D.  —, 
62  L.R.A.(N.S.)  949,  148  N.  W.  20;  State 
V.  Ingalls,  —  N.  M.  — ,  135  Pac.  1177;  Ver- 
nor  V.  Secretary  of  State,  179  Mich.  157, 
146  N.  W.  338. 

It  is  an  attempted  taxation  in  violation 
of  the  rule  of  uniformity  required  by  the 
Constitution. 

High  School  Dist.  v.  Lancaster  County,  60 
Neb.  147,  49  L.R.A.  343,  83  Am.  St.  Rep. 
525,  82  N.  W.  380;  State  ex  rel.  Cornell  v, 
Poynter,  59  Neb.  417,  81  N.  W.  431;  State 
ex  rel.  Atty.  Gen.  v.  Winnebago  Lake  &  F. 
R.  PI.  Road  Co.  11  Wis.  36;  Opinion  of 
Justices,  196  Mass.  607,  84  N.  E.  499;  Mc- 
Curdy  v.  Prugh,  59  Ohio  St.  465,  55  N.  E. 
154;  State  ex  rel.  Nettleton  v.  Case,  39 
Wash.  177,  1  L.R.A.(N.S.)  152,  109  Am, 
St.  Rep.  874,  81  Pac.  554;  Hawkeye  Ins.  Co. 
V.  French,  109  Iowa,  585,  80  N.  W.  660; 
State  V.  Scottish  American  Mortg.  Co.  76 
Minn.  165,  78  N.  W.  962. 

Morgan,  J.,  delivered  the  opinion  of  the 
court: 

Thia  is  an  appeal  from  an  order  of  the 
district  court  discharging  from  custody  the 
respondent,  who  had  been  arrested  for  and 
eonvicted  of  operating  and  driving  a  motor 
cycle   upon    the   public    highways    of    Ada 


uniform,  fair,  and  practical  standard,  they 
constitiite  no  burden  on  interstate  com- 
merce.'* 

And  a  provision  of  a  motor-vehicle  law, 
that  all  motor  vehicles,  before  being  ope- 
rated on  the  highways  of  the  state,  must 
be  registered  at  a  cost  varying  from  $6  to 
$18,  according  to  horse  power,  is  not  so 
arbitrary  or  unreasonable  as  to  constitute, 
when  applied  to  vehicles  moving  in  inter- 
state commerce,  a  direct  and  material  bur- 
den upon  such  commerce.    Ibid. 

As  to  operating  an  automobile  on  a  high- 
way without  a  license,  see  notes  to  Dudley 
V.  Northampton  Street  R.  Co.  23  L.R.A. 
(N.S.)  561;  Hemming  v.  New  Haven,  26 
L.RJL(N.S.)  734;  Lindsay  v.  Cecchi,  35 
L.R.A.(N.S.)  699;  Atlantic  Coast  Line  R. 
Co.  V.  Wier,  41  L.R.A.(N.S.)  308;  and 
Conroy  v.  Mather,  52  L.R.A.(N.S.)   801 

As  to  license  fees  for  the  use  of  streets 
by  vehicles,  generally,  see  note  to  Tomlin- 
Bon  V.  Indianapolis,  36  L.R.A.  413. 

For  discrimmation  as  to  the  amount  of 
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the  tax  or  license  fee  on  different  vehicles 
as  affecting  the  validity  of  the  tax,  see  notes 
to  Waters-Pierce  Oil  Co.  v.  Hot  Springs,  16 
L.R.A.(N.8.)  1035,  and  Fiscal  Ct.  v.  F.  & 
A.  Cox  Co.  21  L.Rji.(N.S.)  83. 

For  discrimination  as  to  the  persons  or 
vehicles  subject  to  a  license  or  privilege  tax 
for  the  use  of  a  highway,  as  affecting  the 
validitv  of  the  tax,  see  note  to  Dalton  v. 
George*  C.  Brown  &  Co.  42  L.R.A.(N.S.) 
506. 

As  to  the  limit  of  the  amount  of  license 
fees,  see  note  to  State  ex  rel.  Toi  v.  French, 
30  L.R.A.  415. 

As  to  the  validity  of  a  license  tax  on 
vehicles  used  in  a  business  for  whidi  a  gen- 
eral occupation  tax  is  required,  see  note  to 
Newport  v.  Fitzser,  21  L.R.A.(N.S.)   279. 

As  to  the  applicability  to  vehicles  owned 
by  nonresidents,  of  a  city  ordinance  im- 
posing a  license  upon  the  use  of  vehicles, 
sec  note  to  Pegg  v.  Columbus,  23  L.R.A. 
(N.S.)  463.  A.  C.  W. 
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county,  Idaho,  in  violation  of  the  provisions 
of  chapter  179  of  the  Session  Laws  of  1913, 
in  that  he  had  not  caused  the  said  motor 
cycle  to  be  registered  nor  paid  the  fee  inci- 
dent thereto. 

Said  chapter  creates  a  state  highway  com- 
mission and  provides,  among  other  things,  a 
comprehensive  plan  of  state  highway  con- 
struction and  improvement  and  of  policing 
motor  traffic  upon  the  public  highways. 
Section  12  thereof  is  as  follows: 

''Except  as  hereinafter  provided,  no  motor 
vehicle  shall  be  operated  or  driven  upon  any 
state  or  other  public  highway  or  upon  the 
public  streets  of  any  city  or  incorporated 
village  in  this  state  until  the  said  motor 
vehicle  shall  have  been  registered  with  the 
secretary  of  the  State  Highway  Commis- 
jBion." 

Said  chapter  provides  the  manner  in 
which  registration  shall  be  applied  for  and 
the  manner  in  which  a  record  thereof  shall 
be  kept;  that  the  application  for  registra- 
tion of  a  motor  vehicle  of  30-horse  power  or 
less  shall  be  accompanied  by  a  fee  of  $15, 
and  of  a  motor  vehicle  of  over  SO-horse 
power  and  up  to  and  including  40-horBe 
power  by  a  fee  of  $20,  and  of  a  motor 
vehicle  of  over  40-horse  power  and  up  to 
and  including  50-horse  power  by  a  fee  of 
$25,  and  a  motor  vehicle  of  over  SO-horse 
power  by  a  fee  of  $40,  and  in  case  of  a  mo- 
tor cycle  by  a  fee  of  $5.  Said  chapter  also 
provides  for  the  issuance  to  the  applicant 
a  certificate  of  registration  and  a  number. 

The  fees  above  mentioned  are  to  be  paid 
annually,  and  shall  be  in  lieu  of  all  taxes, 
general  or  local,  and  the  chapter  expressly 
provides  that  all  motor  vehicles  for  which 
this  annual  ^ee  is  to  be  paid  and  which 
have  been  so  registered  shall  be  exempt  from 
taxation.  It  is  also  provided  that  the  vio- 
lation of  any  of  the  provisions  of  this  chap- 
ter in  question  shall  be  a  misdemeanor, 
punishable  by  imprisonment  in  the  county 
jail  not  exceeding  six  months,  or  by  a  fine 
not  exceeding  $300,  or  by  both  such  fine 
and  imprisonment.  Under  the  terms  of  the 
chapter  all  such  fines  are  to  be  turned  over 
to  the  secretary  of  the  State  Highway  Com- 
mission, who  shall  pay  them  over  to  the 
state  treasurer,  together  with  all  fees  col- 
lected under  the  provisions  of  said  chapter, 
and  said  moneys  shall  go  into  the  state 
highway  fund. 

This  chapter  was  before  the  court  for 
consideration  in  the  case  of  Achenbach  v. 
Kincaid,  25  Idaho,  768,  140  Pac.  629,  where- 
in the  constitutionality  of  the  law  was 
questioned,  and  it  was  held  to  not  violate 
the  Constitution  in  the  particulars  therein 
considered,  but  the  court  held  the  questions 
here  presented  were  not  properly  before  it 
in  that  case. 
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In  this  case  the  respondent  contends  that 
the  registration  fee  on  motor  vehicles  pro- 
vided for  in  §  16  of  said  chapter  179,  is  an 
attempted  taxation  other  than  by  valuation, 
and  violates  §  2,  art.  7,  of  ttie  Constitution 
of  Idaho,  which  is  as  follows: 

"The  legislature  shall  provide  such  rev- 
enue as  may  be  needful,  by  levying  a  tax 
by  valuation,  so  thaX  every  person  or  cor- 
poration shall  pay  a  tax  in  proportion  to 
the  value  of  his,  her,  or  its  property,  except 
as  in  this  article  hereinafter  otherwise  pro- 
vided. The  legislature  may  also  impose  a 
license  tax  (both  upon  natural  persons  and 
upon  corporations,  other  than  municipal 
doing  business  in  this  state) ;  also  a  per 
capita  tax.  Provided,  the  legislature  may 
exempt  a  limited  amount  of  improvements 
upon  land,  from  taxation." 

It  is  contended  that  the  said  chapter,  in 
so  far  as  it  provides  for  the  payment  of 
fees  for  registration,  in  an  amount  in  ex- 
cess of  that  necessary  to  properly  police 
the  use  of  motor  vehicles  upon  the  public 
highways,  is  a  revenue  measure.  That  it 
does  raise  considerable  revenue  in  excess  of 
an  amount  necessary  for  police  purposes, 
and  that  it  appropriates  the  money  so  raised 
to  a  fund  for  the  construction  and  main- 
tenance of  public  highways,  is  quite  true. 
In  this  connection,  however,  it  may  be  ob- 
served that  the  license  or  fee  is  exacted, 
not  upon  the  ownership  of  the  motor  ve- 
hicle, but  upon  the  right  to  use  it  upon  the 
public  highways. 

Respondent  also  contends  that  said  §  16 
is  an  attempted  taxation  in  violation  of  the 
rule  of  uniformity  required  by  §  5,  art.  7, 
of  the  Constitution,  which  is  as  follows: 

''All  taxes  shall  be  uniform  upon  the 
same  class  of  subjects  within  the  territorial 
limits,  of  the  authority  levying  the  tax,  and 
shall  be  levied  and  collected  under  general 
laws,  which  shall  prescribe  such  regulations 
as  shall  secure  a  just  valuation  for  taxa- 
tion of  all  property,  real  and  personal,  pro- 
vided, that  the  legislature  may  allow  such 
exemptions  from  taxation  from  time  to 
time  as  shall  seem  necessary  and  just,  and 
all  existing  exemptions  provided  by  the 
laws  of  the  territory,  shall  continue  until 
changed  by  the  legislature  of  the  state,  pro- 
vided, further,  that  duplicate  taxation  of 
property  for  the  same  purpose  during  the 
same  year,  is  hereby  prohibited." 

The  respondent,  in  presenting  his  petition 
for  a  writ  of  habeas  corpus,  and  tlie  dis- 
trict court,  in  granting  it  and  in  ordering 
him  discharged  from  custody,  seem  to  have 
proceeded  upon  one  of  two  erroneous  the- 
ories: Either  that  the  legislature  of  the 
state  of  Idaho  possesses  no  inherent  power 
in  matters  of  taxation,  but  may  raise  rev- 
enue   only    in    couformity    to    a    grant    of 
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authority  so  to  do,  expressed  in  the  Consti- 
tution; or  that  a  prohibition  against  rais- 
ing revenue  in  the  manner  attempted  by 
said  chapter  179  is  expressed  in,  or  is  to 
be  implied  from,  the  language  of  the  Con- 
stitution. 

In  the  case  of  Achenbach  v.  Kincaid,  su- 
pra, this  court  said:  **As  to  the  question 
of  taxation:  The  legislature  possesses 
plenary  power,  except  as  such  power  may 
be  limited  or  restricted  by  the  Constitution. 
It  is  not  necessary  that  the  Constitution 
shall  contain  a  grant  of  power  to  the  leg- 
islature to  deal  with  the  question  of  taxa- 
tion. It  is  sufficient  proof  of  its  power  if 
there  be  found  in  the  Constitution  no  pro- 
hibition against  what  the  legislature  has 
attempted  to  do  as  stated  by  the  supreme 
court  of  Oregon  in  the  case  of  State  v. 
Cochran,  55  Or.  157,  104  Pac.  410,  105  Pac. 
884:  *A  state  Constitution,  unlike  a  Fed- 
eral Constitution,  is  one  of  limitation,  and 
not  a  grant  of  powers,  and  any  act  adopted 
by  the  legislature  not  prohibited  by  the 
state  Constitution  is  valid,  and  such  inhibi- 
tion must  expressly  or  impliedly  be  made 
to  appear  beyond  a  reasonable  doubt.*  See 
St.  Joe  Improv.  Co.  v.  Laumierster,  19 
Idaho,  6«,  112  Pac.  683;  Walker  v.  Spokane, 
62  Wash.  312,  113  Pac.  775,  Ann.  Cas. 
1912C,  994;  People  ex  rel.  Simon  v.  Bradley, 
207  N.  Y.  692,  101  N.  E.  766. 

"In  passing  on  the  constitutionality  of  a 
statute,  every  reasonable  doubt  as  to  its 
validity  will  be  resolved  in  favor  of  sus- 
taining the  statute.  People  ex  rel.  Vande- 
venter  v.  Rose,  203  111.  48,  67  N.  E.  746; 
House  of  Reform  v.  Lexington,  112  Ky.  171, 
65  S.  W.  350;  Com.  v.  Barney,  116  Ky.  475, 
74  S.  W.  181 ;  State  v.  Thompson,  144  Mo. 
314,  46  S.  W.  191;  Ex  parte  Loving,  178 
Mo.  394,  77  S.  W.  508. 

"An  act  of  the  legislature  will  not  be  de- 
clared unconstitutional  unless  in  plain  vio- 
lation of  some  provision  of  the  Constitution. 
Brady  v.  Mattern,  125  Iowa,  158,  106  Am. 
St.  Rep.  291,  100  N.  W.  358. 

"The  court,  in  construing  a  statute,  must 
adopt  such  construction  as  will  sustain  the 
constitutionalitv  of  the  statute,  where  that 
can  be  done  without  doing  violence  to  the 
language  thereof.  State  v.  Barrett,  172 
Ind.  169,  87  K.  E.  7.  The  courts  must,  as 
far  as  possible,  uphold  and  give  effect  to 
all  statutes  enacted  by  the  legislature. 
Com.  V.  International  Harvester  Co.  131 
Kv.  768,  116  S.  W.  756." 

Judge  Cooley,  in  vol.  1  of  his  work  on 
Taxation,  3d  ed.  p.  9,  says:  "Everything 
to  which  the  legislative  power  extends  may 
he  the  subject'  of  taxation,  whether  it  be 
person  or  property,  or  possession,  franchise, 
or  privilege,  or  occupation  or  right.  Noth- 
ing but  express  constitutional  limitation 
L.R.A.1915D. 


upon  legislative  authority  can  exclude  any- 
thing to  which  the  authority  extends  from 
the  grasp  of  the  taxing  power,  if  the  legis- 
lature, in  its  discretion,  shall  at  any  time 
select  it  for  revenue  purposes;  and  not  only 
is  the  power  unlimited  in  its  reach  as  to 
subjects,  but  in  its  very  nature  it  acknowl- 
edges no  limits,  and  may  be  carried  even 
to  the  extent  of  exhaustion  and  destruction, 
thus  becoming  in  its  exercise  a  power  to 
destroy.  If  the  power  be  threatened  with 
abuse,  security  must  be  found  in  the  re- 
sponsibility of  the  legislature  that  imposes 
the  tax  to  the  constituency  which  must  pay 
it.  The  judiciary  can  afford  no  redress 
against  oppressive  taxation,  so  long  as  the 
legislature,  in  imposing  it,  shall  keep 
within  the  limits  of  ■  legislative  authority, 
and  violate  no  express  provision  of  the  Con- 
stitution. The  necessity  for  imposing  it 
addresses  itself  to  the  legislative  discretion, 
and  it  is  or  may  be  an  urgent  necessity 
which  will  admit  of  no  property  or  other 
conflicting  right  in  the  citizen  while  it  re- 
mains unsatisfied." 

See  also  Lowe  v.  White  County,  156  Ind. 
163,  59  N.  E.  466. 

Certainly  our  Constitution  does  not  ex- 
pressly prohibit  the  people  of  Idaho  from 
raising  revenue  in  the  manner  provided  in 
chapter  179  of  the  Session  Laws  of  1913; 
and,  while  it  is  true  there  are  three  meth- 
ods of  raising  revenue  expressed  in  §  2  of 
article  7  of  the  Constitution,  we  cannot  in- 
fer from  this  that  an  implication  arises 
prohibiting  the  state  from  also  raising 
revenue  pursuant  to  its  inherent  power  to 
do  so  in  any  other  manner  its  legislature 
may  see  fit  to  adopt. 

It  is  earnestly  urged  that  this  is  not  a 
property  tax;  that  it  is  a  license,  and  raises 
more  revenue  than  sufficient  to  police  mo- 
tor vehicles  upon  the  public  highway.  We 
are  fully  convinced  that  in  this  contention 
respondent  is  correct,  but  it  does  not  follow 
that  the  law  is  in  contravention  of  the 
Constitution. 

By  way  of  sustaining  his  contention  that 
this  law  is  intended  to  raise  revenue,  re- 
spondent quotes  from  Rosebloom  v.  State, 
64  Neb.  343,  67  L.R.A.  922,  89  N.  W.  1066, 
as  follows: 

**We  agree  with  counsel  in  the  view  that 
the  primary  and  paramount,  if  not  the  only, 
object  of  the  law,  is  to  obtain  revenue  by 
imposing  a  tax  upon  the  business  of  ped- 
dling. The  only  thing  the  peddler  is  re- 
quired to  do  is  to  pay  his  tax  and  exhibit 
the  appropriate  evidence  of  payment  to  any 
person  who  may  wish  to  see  it.  The  only 
thing  he  is  forbidden  to  do  is  to  pursue  his 
calling  without  having  first  paid  the  tax. 
No  police  inspection  or  supervision  is  pro- 
vided for.     If  the  things  commanded  and 
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forbidden  are  to  be  regarded  as  features  of 
regulation  or  repression,  they  are  not,  to 
say  the  least,  so  pronounced  or  conspicuous 
as  to  suggest  the  idea  that  the  law  is 
referable  to  the  police  power,  rather  than  to 
the  power  of  taxation." 

By  beginning  to  quote  from  the  point  in 
that  decision  where  respondent  leaves  off, 
the  attitude  of  the  supreme  court  of  Neb- 
raska and  of  this  court  upon  this  question 
is  very  clearly  stated  as  follows:  "But, 
granting  the  contention  of  counsel  for  de- 
fendant that  the  statute  is  a  revenue  meas- 
ure, pure  and  simple,  we  are  not  able  to 
discover  any  valid  objection  to  the  enforce- 
ment of  it  in  the  manner  provided  by  the 
legislature.  It  is  settled  doctrine  in  this 
and  in  every  other  jurisdiction  that  courts 
will  not  adjudge  statutes  unconstitutional 
unless  they  are  plainly  so.  Now,  with  what 
express  provision  of  the  higher  law  does  the 
statute  in  question  clash?  We  know  of 
none." 

Respondent  seeks  to  distinguish  from  this 
case  that  of  Salt  Lake  City  v.  Chris tensen 
Co.  34  Utah,  38,  17  L.R.A.(N.S.)  898,  95 
Pac.  523,  where  a  revenue  raising  license 
fee  was  sustained,  and  with  that  end  in 
view  quotes  from  the  Utah  Constitution  as 
follows:  "Nothing  in  this  Constitution 
shall  be  construed  to  prevent  the  legislature 
from  providing  a  stamp  tax,  or  a  tax  on 
income,  occupation,  license,  franchise,  or 
mortgages." 

Til  is  paragraph  of  the  Utah  Constitution 
merely  points  out  the  proper  construction 
of  that  document,  which  would  prevail  even 
in  the  absence  of  the  paragraph. 

In  like  manner  respondent  seeks  to  dis- 
tinguish from  this  case  that  of  Re  Schuler, 
167  Cal.^282,  139  Pac.  685,  decided  by  the 
supreme  court  of  California,  which  upholds 
the  right  of  the  legislature  of  California  to 
enact  a  law  exacting  from  the  owners  of 
motor  vehicles  a  revenue  for  their  use  upon 
the  public  highways,  which  revenue  was  to 
be  used  for  the  upkeep  of  said  highways,  by 
reason  of  this  paragraph  in  the  California 
Constitution:  "The  legislature  shall  have 
power  to  establish  a  system  of  state  high- 
ways or  to  declare  any  road  a  state  high- 
way, and  to  pass  all  laws  necessary  or 
proper  to  construct  and  maintain  the  same, 
and  to  extend  aid  for  the  construction  and 
maintenance,  in  whole  or  in  part,  of  any 
county  highway." 

It  is  perfectly  clear  that  the  foregoing 
provision  of  the  California  Constitution 
neither  grants  to,  nor  takes  from,  the  legis- 
lature of  that  state  the  power  to  raise 
revenue.  Said  paragraph  only  points  out 
one  of  the  ways  in  which  the  moneys  of  the 
state  may  be  expended. 

The  respondent  also  quotes  at  consider- 
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able  length  from  the  case  of  Vemor  v.  Sec- 
retary of  State,  a  Michigan  case,  reported 
in  179  Mich.  167,  146  N.  W.  338.  This  case 
is  not  in  point,  except  to  show  that  the  prin- 
cipal purpose  of  the  law  was  to  raise 
revenue,  rather  than  a  police  regulation. 
The  act  was  held  to  be  unconstitutional, 
upon  the  ground  that  the  title  was  insuffi- 
cient, not  upon  the  ground  that  revenue  can- 
not be  raised  by  requiring  those  who  operate 
motor  vehicles  upon  the  public  highway  to 
procure  and  pay  for  a  license  so  to  do. 

The  respondent  maintains  that  the  law 
under  consideration  violates  §  5,  art.  7,  of 
the  Constitution,  in  that  the  registration 
fees  therein  provided  for  are  not  uniform 
upon  the  same  class  of  subjects,  and  that  it 
does  not  secure  a  just  valuation  of  the  prop- 
erty thus  taxed.  The  provision  of  that  sec- 
tion of  our  Constitution,  requiring  all  taxes 
to  be  uniform  upon  the  same  class  of  sub- 
jects within  the  territorial  limits  of  the  au- 
thority levying  the  tax,  and  to  be  levied  and 
collected  under  general  laws  which  shall 
prescribe  such  regulations  as  shall  insure  a 
just  valuation  for  taxation  of  all  property, 
real  or  personal,  refers  solely  to  taxation 
according  to  the  commonly  accepted  meaning 
of  that  term,  by  assessment,  levy,  and  col- 
lection, and  does  not  apply  to  license  or 
registration  fees.  It  is  to  be  borne  in  mind 
that  the  law  under  consideration  does  not 
impose  a  tax  upon  property,  but  imposes  a 
registration  fee,  or  license,  upon  the  priv- 
ilege of  operating  motor  vehicles  upon  the 
public  highways. 

It  has  been  frequently  held  by  this  court 
that  liquor  licenses,  pool  and  billiard  table 
licenses,  taxes  by  way  of  licenses  imposed 
upon  persons  and  corporations  engaged  in 
loaning  money  within  the  state,  and  upon 
railway  and  express  companies  doing  busi- 
ness within  the  state,  are  not  taxes  contem- 
plated by  §§  2  and  6  of  article  7  of  the 
Constitution,  but  constitute  a  separate  and 
distinct  way  of  raising  revenue,  independent 
of  taxation  in  the  commonly  accepted  mean- 
ing of  that  term.  State  v.  Doherty,  3  Idaho, 
384,  29  Pac.  855;  State  v.  Union  Cent.  L. 
Ins.  Co.  8  Idaho,  240,  67  Pac.  647;  State  v. 
Jones,  9  Idaho,  693,  75  Pac.  819;  Re  Gale, 
14  Idaho,  761,  95  Pac.  679;  Northern  P. 
R.  Co.  v.  Gifford,  26  Idaho,  196,  136  Pac. 
1131.  See,  also.  Salt  Lake  City  v.  Christen- 
sen  Co.  and  Re  Schuler,  supra. 

The  respondent  complains  that,  as  be- 
tween the  owners  of  motor  vehicles,  the  law 
is  unfair  and  unjust;  that  the  owner  of 
such  a  vehicle  worth  but  a  couple  of  hun- 
dred dollars  is  required  to  pay  the  same 
tax  as  the  owner  of  one  worth  $2,000  or 
$3,000,  or  more,  provided,  of  course,  the 
machines  happen  to  be  of  the  same  horse 
power.    We  fail  to  see  wherein  the  value  of 
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the  machine  affects  the  value  of  the  right 
t  use  it  upon  the  public  highway.  Even 
though  this  act  does  not  fairly  distribute 
the  burden  of  building  and  maintaining 
roads  among  the  owners  of  motor  vehicles 
used  upon  them,  or  between  that  class  of 
persons  and  other  citizens  of  the  state,  it 
may  be  said  with  equal  force  l^hat  ever  since 
the  dawn  of  civilization  the  problem  of  rais- 
ing revenue  has  been  with  governments,  as 
with  individuals,  one  of  the  chief  causes  of 
concern,  and  that  a  scientific  and  satisfac- 
tory solution  of  it  has  never  been  reached. 
If  chapter  179  of  the  Session  Laws  of  1913 
is  unskilfully  drawn,  or  the  plan  to  raise 
revenue  therein  provided  is  unscientific,  or 
for  any  other  reason  unsatisfactory,  re- 
course for  its  correction  must  be  had  to  the 
legislature,  and  not  to  the  courts,  for  this 
brancb  of  the  government  cannot  declare  an 
act  of  the  legislature  unconstitutional,  un- 
less it  violates  some  provision  of  the  Con- 
stitution. 

The  supreme  court  of  New  Jersey,  in  the 
case  of  Kane  v.  State,  81  N.  J.  L.  594, 
L.R.A.  — ,  80  Atl.  453,  Ann.  Cas.  1912D, 
237,  in  upholding  a  statute  much  like  the 
one  under  consideration,  said:  ''The  imposi- 
tion is  a  license  or  privilege  tax  charged  in 
the  nature  of  compensation  for  the  damage 
done  to  the  roads  of  the  state  by  the  driv- 
ing of  these  machines  over  them,  and  is 
properly  based,  not  upon  the  value  of  the 
machine,  but  upon  the  amount  of  destruc- 
tion caused  by  it." 

In  the  recent  decision  by  the  Supreme 
Ck>urt  of  the  United  States  in  the  case  of 
Hendrick  v.  Maryland,  235  U.  S.  610,  59  L. 
ed.  — ,  36  Sup.  Ct.  Rep.  140,  a  case  closely 
resembling  this  in  many  important  particu- 
lars, the  opinion  delivered  by  Mr.  Justice 
McReynolds  is,  in  part,  as  follows:  "The 
movement  of  motor  vehicles  over  the  high- 
ways is  attended  by  constant  and  serious 
dangers  to  the  public,  and  is  also  abnormal- 
ly destructive  to  the  ways  themselves. 
Their  success  depends  on  good  roads,  the 
construction  and  maintenance  of  which  are 
exceedingly  expensive;  and  in  recent  years 
insistent  demands  have  been  made  upon  the 
states  for  better  facilities,  especially  by  the 
ever-increasing  number  of  those  who  own 
such  vehicles.  As  is  well  known,  in  order 
to  meet  this  demand  and  accommodate  the 
growing  traffic,  the  state  of  Maryland  has 
built,  and  is  maintaining,  a  system  of  im- 
proved roadways.  Primarily  for  the  en- 
forcement of  good  order  and  the  protection 
of  those  within  its  own  jurisdiction,  the 
state  put  into  effect  the  above-described  gen- 
eral regulations,  including  requirements  for 
registration  and  licenses.  A  further  evi- 
dent purpose  was  to  secure  some  compen- 
sation for  the  use  of  facilities  provided  at 
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great  cost  from  the  class  for  whose  needs 
they  are  essential,  and  whose  operations 
over  them  are  peculiarly  injurious." 

Idaho  is  a  mountainous  state,  wherein 
vast  sums  of  money  have  been,  and  still 
greater  sums  must  in  the  future  be,  ex- 
pended in  the  construction  and  maintenance 
of  public  highways.  The  motor  vehicle  is  a 
conveyance  requiring  a  different  and  better 
class  of  roads  than  ordinary  traffic  has 
heretofore  demanded.  These  motor  vehicles 
have  been  found  to  be  exceedingly  destruc- 
tive of  the  highways,  and  particularly  is 
this  true  of  those  propelled  by  engines  of 
great  power,  especially  when  driven  at  a 
high  rate  of  speed.  It  seems  probable  that 
by  reason  of  these  conditions  the  legisla- 
ture enacted  said  chapter  179,  but,  what- 
ever the  reason  for  its  enactment  may  have 
been,  said  chapter  is  not  repugnant  to  the 
provisions  of  the  Constitution. 

The  order  of  the  District  Court  granting 
the  writ  of  habeas  corpus  and  discharging 
the  defendant  from  custody  is  reversed, 
with  instruction  to  said  court  to  quash  the 
writ  and  to  remand  the  respondent  to  cus- 
tody. 

SalUTan,  Ch.  J.,  and  Budge,  J.,  concur. 


KANSAS    SUPREME   COURT. 

OSCAR  W.  BROWN,  Appt., 

V. 

WALTER  NICHOLS  et  aL 
(93  Kan.  737,  145  Pac.  661.) 

Highway  —  forbidding  vse  —  Talldlty. 

1.  A  city  ordinance  which,  in  effect,  pro- 
hibits one  who  owns  and  operates  a  nuichine 
shop  from  using  the  streets  in  bringing  and 
taking  traction  engines  and  heavy  vehicles 
to  and  from  his  shop,  and  thereby  arbi- 
trarily deprives  him  of  an  opportunity  to 
carry  on  his  business,  is  unreasonable  and 
void. 

Iiijvnctlon  —  against  prosecution. 

2.  Ordinarily  a  court  will  not  enjoin  the 
prosecution  of  a  criminal  proceeding,  but 
the  remedy  of  injunction  may  be  employed 
to  protect  personal  and  property  rights, 
although  it  may  operate  incidentally  to  re- 
strain a  prosecution  under  an  invalid  ordi- 
nance, 

(January  9,   1915.) 

Headnotes  by  John  stow,  Ch.  J. 

Note.  —  See  note  to  Illinois  Malleable 
Iron  Co.  V.  Lincoln  Park  Comrs.  51  L.R,A. 
(N.S.)  1203,  on  the  subject  of  forbidding 
or  restricting  teaming  on  certain  public 
ways;  and  see  references  in  that  note  for 
other  notes  on  related  subjects. 
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APPEAL  by  plaintiff  from  a  judgment 
of  the  District  Court  for  Dickinson 
County  in  favor  of  defendants  in  a  proceed- 
ing to  enjoin  them  from  interfering  with 
the  traffic  to  and  from  plaintiff's  business 
and  to  recover  damages  resulting  from  the 
deprivation  of  the  use  of  the  streets.  Re- 
versed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  David  Ritchie  and  G.  A.  Spen- 
cer, for  appellant: 

An  ordinance  which  prohibits  the  use  of 
streets  entirely  to  any  legitimate  mode  of 
travel  is  beyond  the  power  of  the  city,  and 
therefore  void. 

Bogue  V.  Bennett,  156  Ind.  478,  83  Am. 
St  Rep.  212,  60  N.  E.  143;  McCarter  v. 
Ludlum  Steel  &  Spring  Co.  71  N.  J.  Eq. 
330,  63  Atl.  761;  Ex  parte  Epperson,  61 
Tex.  Crim.  Rep.  237,  134  S.  W.  685;  McCon- 
vill  V.  Jersey  City,  39  N.  J.  L.  38. 

Injunction  is  the  proper  remedy. 

Sylvester  Coal  Co.  v.  St.  Louis,  130  Mo. 
323,  61  Am.  St.  Rep.  566,  32  S.  W.  649; 
Cicero  Lumber  Co.  v.  Cicero,  176  111.  9,  42 
L.R.A.  696,  68  Am.  St.  Rep.  155,  51  N.  E. 
758;  Spiegler  v.  Chicago,  216  111.  114,  74 
N.  E.  718;  Milwaukee  Electric  R.  &  Light 
Co.  V.  Bradley,  108  Wis.  467,  84  N.  W.  870; 
Joseph  Schlitz  Brewing  Co.  v.  Superior, 
117  Wis.  297,  93  N.  W.  1120;  Gluooae  Ref. 
Co.  V.  Chicago,  138  Fed.  209;  Old  Colony 
Trust  Co.  V.  Wichita,  123  Fed.  762;  Hutch- 
inson V.  Beckham,  55  C.  C.  A.  333,  118  Fed. 
399;  Carroll  v.  Greenwich  Ins.  Co.  199  U. 
S.  401,  50  L.  ed.  246,  26  Sup.  Ct.  Rep.  66. 

Mr.  C.  S.  Crawford,  for  appellees: 

The  ordinance  is  not  void. 

Chicago  V.  Walden  W.  Shaw  Livery  Co. 
268  111.  409,  101  N,  W.  588;  Versailles  v. 
Kentucky  Highland  R.  Co.  163  Ky.  83,  154 
S.  W.  388;  Wilcoxon  v.  Harrison,  32  Ga. 
480;  Hathaway  v.  Mitchell,  34  Mich.  164; 
Sparhawk  v.  Union  Pass.  R.  Co.  54  Pa. 
401;  Mason  v.  Rollins,  2  Biss.  99,  Fed.  Cas. 
No.  9,252. 

The  petition  does  not  state  facts  sufficient 
to  invoke  the  aid  of  a  court  of  equity. 

State  ex  rel.  Thomas  v.  Snelling,  71  Kan. 
504,  80  Pac.  966;  Brunstein  v.  Ft.  Collins, 
53  Colo.  254,  125  Pac.  119;  Phillips  v. 
Stone  Mountain,  61  Ga.  386;  Poyer  v.  Des 
Plaines,  123  111.  Ill,  5  Am.  St.  Rep.  494 
13  X.  E.  819;  Kansas  City  Cable  R.  Co.  v 
Kansas  City,  29  Mo.  App.  89;  Moss  &  Co 
v.  McCarthy,  191  Fed.  202;  Arbuckle  v 
Blackburn,  65  L.R.A.  864,  51  C.  C.  A.  122 
113  Fed.  616;  Paul  v.  Washington,  134  N 
C.  363,  05  L.R.A.  902,  47  S.  E.  793;  2  High 
Inj.  2d  ed.  §  1244. 

Mr.  S.  S.  Smith  also  for  appellees. 
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Johnston,  Ch.  J.  delivered  the  opinion 
of  the  court: 

In  an  injunction  proceeding,  Oscar  W. 
Brown  attacked  the  validity  of  an  ordi- 
nance of  the  city  of  Abilene  which  purports 
to  prohibit  the  driving  of  "any  engine  or 
heavy  machinery  upon  the  paved  streets  of 
the  city  of  Abilene,"  and  prescribes  a  fine 
not  exceeding  $50  for  its  violation.  He 
also  asked  a  recovery  of  damages  for  the 
loss  sustained  by  reason  of  being  deprived 
of  the  use  of  the  streets.  In  his  petition 
he  alleged  that  he  was  conducting  a  ma- 
chine shop  in  the  city,  which  was  so  situated 
that  he  is  unable  to  reach  the  railway  sta- 
tions with  engines  or  heavy  machinery,  ex- 
cept by  passing  over  paved  streets,  and 
that,  unless  patrons  are  permitted  to  use 
these  streets  in  order  to  bring  in  and  take 
from  the  shop  traction  engines  and  other 
heavy  machinery,  he  will  be  unable  to  carry 
on  his  business;  that  his  machine  shop  will 
be  a  total  loss  for  the  purposes  for  which  it 
was  acquired;  and  that  it  has  already  re- 
sulted in  damage  to  him  to  the  extent  of 
$1,000.  There  was  an  allegation  that  since 
the  passage  of  the  ordinance  in  June,  1913, 
the  officers  of  the  city  had  forcibly  prevented 
him  from  taking  machinery  from  the  shop 
across  Third  street,  and  that  it  is  impossi- 
ble for  him  to  reach  the  depots  of  the  rail- 
ways in  carrying  on  his  business  without 
crossing  that  street.  A  demurrer  to  his  peti- 
tion was  sustained  by  the  trial  court,  and 
the  main  question  presented  on  his  appeal 
is  whether  the  ordinance  is  so  unreasonable 
as  to  be  invalid. 

Power  is  not  expressly  conferred  on 
cities  of  the  second  class  to  prohibit  the  use 
of  the  streets  for  any  particular  kinds  of 
travel  and  transportation,  but  under  the 
general  welfare  clause  it  is  doubtless  within 
the  power  of  the  city  to  make  reasonable 
regulations  as  to  the  use  of  streets,  and 
thus  provide  for  the  safety  and  convenience 
of  travel  and  against  unnecessary  injury 
to  the  streets  used.  It  is  competent  for  the 
city  to  regulate  the  weight  of  loads  that 
shall  pass  over  the  paved  streets,  and  to 
prescribe  the  width  of  tires  of  vehicles 
carrying  heavy  loads.  It  has  been  deter- 
mined that  municipalities  may  confine  the 
passage  of  heavily  loaded  traffic  to  certain 
streets  and  exclude  it  from  others,  but  the 
regulation  must  not  be  such  as  will  deprive 
a  citizen  of  access  to  his  home  or  business 
house,  nor  from  all  use  of  the  streets  for 
any  of  the  recognized  means  of  travel. 
Notes  in  31  L.R.A.(N.S.)  682,  45  L.R.A. 
(N.S.)  1152,  and  51  L.R.A.(N.S.)  1203.  In 
Bogue  V.  Bennett,  156  Ind.  478,  83  Am.  St. 
Rep.  212,  60  N.  E.  143,  it  was  held  that  a 
city  ordinance  prohibiting  the  running  of 
traction  engines  or  other  vehicles  not  pro- 
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pelled  by  animal  power  over  tlie  streets  and 
Alleys  of  a  city  was  unreasonably  and 
therefore  void.  In  State  v.  Boardmani  93 
Me.  73,  46  L.Rji.  ^60,  44  AU.  118,  the  valid- 
ity of  an  ordinance  which  provided  that 
teams  with  loaded  wagons  should  be  con- 
fined to  a  certain  part  of  a  street  was  chal- 
lenged. The  court  held  that  a  traveler  is 
not  entitled  to  the  whole  width  of  a  street 
for  his  accommodation,  but  "is  entitled  to 
■a  reasonably  safe,  convenient,  and  practica- 
ble opportunity  for  travel  and  passage."  p. 
78.  It  was  there  decided  that  a  regulation 
restricting  the  travel  of  heavily  loaded 
vehicles  to  a  part  of  the  street  would,  in 
many  cases,  be  both  reasonable  and  salu- 
tary, but  that,  if  the  part  of  the  street  open 
to  travel  for  such  vehicles  was  out  of  repair 
•or  in  such  a  condition  as  to  be  impassable 
for  loaded  vehicles,  it  would  operate  to  de- 
prive those  who  had  occasion  to  use  the 
street  of  their  right  to  Use  it  for  the  pur- 
pose of  travel.  It  was  said  that  "for  such 
a  by-law,  then,  to  be  reasonable  and  valid, 
with  reference  to  such  a  way  and  in  such 
a  locality  as  in  this  case,  that  portion  of 
the  street  which  may  be  used  by  heavily 
loaded  vehicles  must  be  reasonably  suitable 
for  the  purpose;  and  the  by-law  will  be 
valid  or  invalid,  depending  upon  whether 
that  portion  of  the  way,  to  which  such 
vehicles  are  restricted,  is  or  is  not  reason- 
ably suitable  for  the  purpose."  p.  79. 

The  streets  are  provided  for  the  public 
in  general  for  purposes  of  travel  and  trans- 
portation, and  the  appellant,  who  is  engaged 
in  a  legitimate  business,  is  entitled  to  a 
reasonable  use  of  the  streets  in  taking  trac- 
tion engines  and  heavy  machinery  to  and 
from  his  shop.     Traction  and  other  motor 
wsgons  are  not  illegal  vehicles,  and  an  ordi- 
nance which  deprives  him  of  the  use  of  the 
streets  for  such  vehicles,  in  order  that  he 
and  his  patrons  may  reach  his  shop,  is  not 
reasonable.    Undoubtedly  a  regulating  ordi- 
nance may  be  framed  under  which  appellant 
may  use  some  of  the  streets  or  parts  of 
them  for  the  necessary  traffic  to  and  from 
hia   shop,   and   under   such   restrictions   as 
will  protect  the  streets  and  prevent  inter- 
ference with  the  rights  of  others  traveling 
over  them.     Under  the  allegations   of  the 
petition   the  ordinance  operates,   not  as   a 
regulation,  but  as  an  absolute  prohibition, 
of  a  recognized   use  of  the  public  streets. 
A  class  of  traffic  which  is  legal,  and  which 
ordinarily  passes  over  highways,  is  prohib- 
ited, so  far  as  appellant's  business  is  con- 
cerned, and  he  is  not  only  deprived  of  the 
use  of  the  streets  of  the  city  in  conducting 
a  legitimate  business,  but  the  result  is  the 
destruction  of  the  value  of  his  property  for 
the  purposes  for  which  it  was  acquired.  The 
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ordinance    is    therefore    unreasonable,  and 
must  be  held  to  be  void. 

It  is  next  contended  that  the  equitable 
remedy  sought  by  appellant  is  not  available 
to  him,  as  the  invalidity  of  the  ordinance 
in  question  could  be  presented  as  a  defense 
in  a  criminal  prosecution  for  the  violation 
of  the  ordinance.  Ordinarily  injunction 
will  not  lie  to  prevent  the  prosecution  of 
criminal  actions^  but  this  proceeding  is  not 
brought  for  that  purpose,  and  in  his  prayer 
the  appellant  does  not  ask  for  such  relief. 
He  asks  for  damages  resulting  to  him  and 
his  business  from  the  deprivation  of  the 
use  of  the  streets,  and  also  asks  that  the 
city  and  its  officers  be  enjoined  from  inter- 
fering with  the  traffic  to  and  from  his  busi- 
ness. The  proceeding  does  challenge  the 
validity  of  the  ordinance  because  the  offi- 
cers, who  are  preventing  him  from  using 
the  streets  leading  to  his  machine  shop, 
justify  their  action  under  the  ordinance, 
but  it  does  not  appear  that  any  prosecu- 
tions have  been  begun,  and  the  appellant 
does  not  ask  that  prosecutions  be  enjoined. 
An  exception  is  made  to  the  rule  invoked 
by  appellee,  where  the  restraint  of  the  crim- 
inal prosecution  is  only  incidental  to  the 
protection  of  personal  and  property  rights. 
Davis  &  F.  Mfg.  Co.  v.  Los  Angeles,  189 
U.  S.  207,  47  L.  ed.  778,  23  Sup.  Ct.  Rep. 
498;  Dobbins  v.  Los  Angeles,  195  U.  S.  223, 
49  L.  ed.  169,  25  Sup.  Ct.  Rep.  18;  Coal  & 
Coke  R.  Co.  V.  Conl^,  67  W.  Va.  129,  67 
S.  £.  613;  Bluefield  Water  Works  k  Im- 
prov.  Co.  V.  Bluefield,  69  W.  Va.  1,  33 
L.R.A.(N.S.)  769,  70  S.  E.  772;  Atlanta 
V.  Gate  City  Gaslight  Co.  71  Ga.  106;  Cuba 
V.  Mississippi  Cotton  Oil  Co.  150  Ala.  259, 
10  L.R.A.(N.S.)  310,  43  Sa  706;  Austin  v, 
Austin  City  Cemetery  Asso.  87  Tex.  330,  47 
Am.  St.  Rep.  114,  28  S.  W.  528 ;  note  in  25 
L.R.A.(N.S,)   193. 

In  this  action  the  appellant  is  seeking  to 
protect  his  personal  property  rights  and 
to  prevent  the  destruction  of  his  busi- 
ness. The  deprivation  of  which  he  com- 
plains shuts  him  out  from  carrying  on  his 
business,  and  he  is  not  required  to  wait  for 
a  prosecution  to  be  commenced  nor  to  pro- 
voke an  arrest  in  order  to  obtain  relief 
from  the  interference  with  and  destruction 
of  his  business.  Indeed,  the  defenses  that 
he  might  make  in  possible  prosecutions  fol- 
lowing imsuccessful  attempts  to  conduct 
his  business  would  not  have  been  an  ade- 
quate remedy.  However,  as  we  have  seen, 
the  principal  purpose  of  the  action  is  not 
the  injunction  of  criminal   proceedings. 

The  decision  of  the  District  Court  sus- 
taining the  demurrer  to  appellant's  petition 
will  be  reversed,  and   the    cause  remanded 
for  further  proceedings. 
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V. 

CX)MMONWEALTH  OF  KENTUCKY. 

(163  Ky.  176,  173  8.  W.  383.) 

Appeal  —  search  warrant  —  absence  of 
affldaTlt. 

1.  The  objection  that  a  warrant  for 
search  of  premises  for  intoxicating  liqnors 
was  not  supported  by  affidavit  as  required 
by  statute  cannot  be  raised  for  the  first 
time  on  appeal  from  a  conviction  for  wrong- 
ful possession  of  the  liquors  foimd. 

Intoxicating  liquor  —  possession  for 
shipment  to  other  state  —  punish- 
ment. 

2.  One  having  possession  of  intoxicating 
liquor  to  be  delivered  to  carriers  for  ship- 
ment to  other  states  upon  receipt  of  the 
price  is  within  the  operation  of  a  statute 
providing  for  punishment  of  one  who  has 
such  liquors  in  possession  for  purpose  of 
sale. 

(February  26,  1016.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  McOreary 
County  convicting  him  of  having  in  his 
possession  intoxicating  liquors  for  sale  in 
violation  of  law.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  J.  W.  Rawlings,  Robert  Hard- 
ing, and  li.  6.  Campbell,  for  appellant: 

It  was  no  violation  of  the  local  option 
law  of  McCreary  county  for  defendant  to 
have  the  liquor  in  his  possession  in  the 
manner  and  way  he  obtained  possession,  be- 
cause he  made  it,  and  his  possession  of  it 
was  acquired  in  a  perfectly  legitimate  way; 
and  the  statute  under  which  the  warrant 
was  drawn  does  not  apply  to  distillers, 
whose  possession  of  liquor  is  obtained  by 
making  it  in  a  legal  way. 

Adams  Exp.  Co.  v.  Com.  164  Ky.  462,  48 
L.  R.  A.  (N.  S.)  342,  157  S.  W.  908;  Martin 
V.  Com.  163  Ky.  784,  45  LJR.A.(N.S.)  957, 
166  S.  W.  870. 

Mr.  W.  W.  Watts,  anUous  ouarus: 

Kentucky  distillers,  wholesale  dealers  and 
brewers,  including  those  in  dry  territory, 
may  now  ship  intoxicating  liquors  into  dry 
territory  in  Kentucky,  if  properly  marked 
as  required  by  the  act  commonly  called  the 
shipping  bill. 

Note.  —  The  question  as  to  the  place 
where  a  sale  of  intoxicating  liquor  is 
deemed  to  be  made  is  discussed  at  length 
in  the  note  to  Fisher  v.  Com.  44  L.R.A. 
(N.S.)  435;  and  see  especially  cases  cited 
at  pages  466  and  467  of  that  note,  as  to 
when  the  sale  is  deemed  to  take  place  on 
the  premises  of  the  seller. 
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Adams  Exp.  Co.  V.  Crigler  &  C.  Co.  161 
Ky.  89,  170  S.  W.  542. 

The  right  to  possess  the  United  States 
tax  stamp,  and  to  possess  and  receive  the 
liquors,  notwithstanding  the  dry  territory, 
made  the  sale  of  the  liquors  a  necessary  in- 
cident thereto. 

Brown  v.  Maryland,  12  Wheat.  419,  ^ 
L.  ed.  678;  26  Cyc.  532. 

The  liquors  were  being  prepared  for  ship- 
ment to  purchasers  in  Tennessee  and  marked 
for  personal  use.  Such  shipment  was  per* 
mitted  in  Kentucky  under  the  shipping  bill^ 
and  the  transaction  was  lawful  as  a  matter 
of  interstate  conunerce. 

Paul  v.  Virginia,  8  Wall.  168,  19  L.  ed. 
357;  Blake  v.  McClung,  172  U.  S.  239,  4S 
L.  ed.  432, 19  Sup.  Ct.  Rep.  166 ;  1  Willough- 
by.  Const.  214;  State  v.  J.  W.  Kelly  &  Co. 
123  Tenn.  566,  36  L.R.A.(N.S.)  171,  133 
S.  W.  1011. 

Messrs.  James  Gamett,  Attorney  Gen- 
eral, and  Robert  T.  Caldwell,  Assistant 
Attorney  General,  for  the  Commonwealth : 

The  sufficiency  of  the  warrant  cannot  for 
the  first  time  be  raised  in  the  court  of  ap- 
peals. 

Baldridge  v.  Com.  28  Ky.  L.  Rep.  33,  88 
S.  W.  1076;  Cheek  v.  Com.  162  Ky.  56,  171 
S.  W.  998. 

The  transaction  set  out  in  the  stipulation 
constitutes  an  offense. 

Adams  Exp.  Co.  v.  Crigler  &  C.  Co.  161 
Ky.  89,  170  S.  W.  542;  State  v.  Grier,  — 
Del.  — ,  88  Atl.  679;  Martin  v.  Com.  153  Ky. 
784,  45  L.RA.(N.S.)  957,  156  S.  W.  870; 
Josselson  Bros.  v.  Com.  154  Ky.  795,  159 
S.  W.  559;  Kidd  v.  Pearson,  128  U.  S.  1, 
32  L.  ed.  346,  2  Inters.  Com.  Rep.  232,  9 
Sup.  Ct.  Rep.  6;  Delamater  v.  South  Da- 
kota, 205  U.  S.  93,  51  L.  ed.  724,  27  Sup. 
Ct.  Rep.  447,  10  Ann.  Cas.  733;  Sligh  v. 
Kirkwood,  65  Fla.  123,  61  So.  185;  lx)gan  v» 
Brown,  126  Tenn.  209,  141  S.  W.  761. 

Nunn,  J.,  delivered  the  opinion  of  the 
court: 

The  county  judge  issued  a  warrant  for 
the  arrest  of  the  appellant,  John  Frogg, 
charging  him  with  imlawfuUy  having  in 
his  possession  intoxicating  liquors  in  Mc- 
Creary county  for  sale  in  that  county, 
contrary  to  law.  The  warrant  also  com- 
manded the  arresting  officer  to  search  the 
residence  and  other  premises  of  the  appel- 
lant and  seize  and  take  possession  of  any 
intoxicating  liquors  there  found,  "and  if  you 
find  such  liqnors  you  are  commanded  to  ar- 
rest the  said  Frogg,  and  bring  him  before 
me  or  some  magistrate  of  McCreary  county, 
to  be  dealt  with  according  to  law."  Whisky 
was  found,  and  Frogg  was  arrested,  and,  on 
a  trial  before  the  county  judge,  he  was  con- 
victed and  fined  $50  and  sentenced  to  con- 
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finement  in  the  countj  jail  for  t«n  days. 
He  appealed  from  this  judgment  to  the  cir- 
cnit  court,  and  there  the  case  was  tried  upon 
an  agreed  statement  of  facts,  and  the  same 
judgment  rendered  as  in  the  county  court. 

Before  coming  to  the  merits  of  the  case, 
we  will  deal  with  an  objection  to  the  war- 
rant. That  part  of  the  warrant  directing 
a  search  of  the  premises  is  authori2ed  by 
chapter  78  of  the  Acts  of  1014,  being  an 
"Act  Providing  for  the  Search  of  Premises 
in  Local  Option  Territory,"  and  approved 
March  21, 1914.  Any  judge  or  justice  of  the 
peace,  under  that  act,  when  affidavits  of 
three  or  more  reputable  persons  are  filed 
with  him,  may,  by  his  warrant,  cause  any 
house  in  local  option  territory  to  be  searched 
for  the  detection  of  intoxicating  liquors 
kept  there  for  purposes  of  sale,  and  arrest 
the  person  in  charge  of  the  house. 

The  record  does  not  show  whether  the  war- 
rant was  supported  by  the  affidavits,  and  ap- 
pellant says  that  the  warrant  was  issued 
without  the  affidavits,  and  was  therefore 
an  unlawful  act  upon  the  part  of  the  county 
judge.  For  the  purpose  of  this  case,  con- 
ceding that  the  judge  acted  unlawfully  in 
issuing  the  warrant  without  the  affidavits, 
yet  if  the  party  was  in  fact  guilty  of  the 
offense  charged,  the  absence  of  affidavits  to 
support  the  warrant  cannot  serve  as  a  de- 
fense in  the  prosecution.  No  demurrer  or 
other  step  attacking  the  sufficiency  of  the 
warrant  was  interposed  in  either  court  be- 
low, and  no  reference  is  made  to  it  in  the 
motion  for  a  new  trial  preparatory  to  an 
appeal  to  this  court,  so  that,  in  any  event, 
it  is  too  late  now  to  raise  the  question. 
Baldridge  v.  Com.  28  Ky.  L.  Rep.  33,  88  S. 
W.  1076;  Cheek  v.  Com.  162  Ky.  66,  171 
S.  W.  998. 

The  real  question  presented  is  whether, 
under  present  state  and  Federal  laws,  the 
proprietor  of  a  distillery  situated  in  prohi- 
bition territory  in  Kentucky  may  have  in 
his  possession  whisky  for  purpose  of  sale 
by  retail  (that  is,  in  quantities  less  than 
6  gallons)  to  mail  order  customers  residing 
in  another  state,  who  forward  the  purchase 
price  with  their  order  to  the  distiller  at  his 
place  of  business.  Stating  the  facts  in  an 
abbreviated  way,  it  appears  that  Frogg 
owned  and  operated  a  registered  distillery 
in  McCreary  county,  which  was  local  option 
territory,  and  had  in  his  possession,  and 
at  his  residence.  United  States  government 
license  authorizing  him  to  retail  liquors  of 
his  own  manufacture,  and  that,  at  the  time 
he  was  arrested,  he  had  withdrawn  from 
his  distillery,  and  taken  to  his  residence 
near  by,  13  gallons  of  whisky,  and  was 
there  putting  it  up  in  packages  (that  is, 
in  bottles  containing  less  than  5  gallons 
each),  and  preparing  them  for  shipment  in 
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the  packages  to  certain  named  parties  living 
and  residing  in  the  state  of  Tennessee,  and 
four  of  the  packages  were  already  marked 
by  Frogg  and  ready  for  shipment  to  Ten- 
nessee. In  addition  to  the  four  packages 
or  bottles  of  whisky  labeled  and  ready  for 
shipment,  the  officers  seized  about  10  gal- 
lons of  whisky  yet  in  the  original  barrel. 
This  residue  was  intended  to  be  put  in  pack- 
ages of  less  than  5  gallons  and  marked  for 
"personal  use"  and  shipped  by  way  of  the 
Southern  Express  Company  to  consignees 
in  the  state  of  Tennessee.  Had  it  not  been 
seized,  the  whisky  would  have  been  shipped 
to  purchasers  in  the  state  of  Tennessee, 
and  they  had  already  mailed  to  him,  and 
Frogg  had  received,  their  orders  containing 
the  money  in  payment  for  it.  Frogg  had 
not  sold  or  had  in  his  possession  for  sale  by 
retail  (that  is,  in  quantities  less  than  6 
gallons)  whiskies  or  other  intoxicating  li- 
quors in  McCreary  county  in  any  manner 
except  as  above  stated. 

As  already  indicated,  the  offense  charged 
is  that  of  having  in  possession  liquors  for 
sale  in  local  option  territory.  The  1914 
act  of  the  legislature  provides  that  one 
who  has  paid  United  States  internal  reve- 
nue tax,  permitting  the  sale  of  any  such 
liquors,  shall  be  deemed  to  have  paid  the 
tax  with  the  intent  to  violate  the  prohibi- 
tion laws,  but  the  act  especially  exempts 
distillers  from  that  rule;  that  is,  possession 
by  a  distiller  of  government  license  is  not 
presumptive  evidence  against  him  that  the 
liquors  in  his  possession  are  for  purposes 
of  sale  in  violation  of  law.  The  law  that 
appellant  is  charged  with  violating,  and*  of 
which  he  is  not  presumptively  guilty  by  hav- 
ing in  his  possession  a  government  license, 
is  subsection  2  of  §  2657b  of  the  Kentucky 
Statutes,  which  is  as  follows:  'It  shall  be 
unlawful  for  any  person  to  sell,  lend,  give, 
procure  for,  or  furnish  to  another,  any  spir- 
ituous, vinous  or  malt  liquors,  or  to  have 
in  his  possession  spirituous,  vinous  or  malt 
liquors,  for  the  purpose  of  selling  them  in 
any  territory  where  said  act  is  in  force,  and 
any  person  so  offending  shall  be  fined  not 
less  than  fifty  nor  more  than  one  hundred 
dollars,  and  imprisoned  not  less  than  ten 
nor  more  than  fifty  days.  The  possession 
of  a  United  States  special  tax  stamp  (com- 
monly called  United  States  license)  for 
carrying  on  the  business  of  a  retail  dealer 
in  spirituous,  vinous  or  malt  liquors,  or 
the  having  of  such  tax  stamp  or  license 
stuck  up  at  the  place  of  business  in  such 
territory  shall  be  prima  facie  evidence  of 
guilt  under  this  section." 

In  other  words,  the  1914  act,  as  to  dis- 
tillers, repeals  the  last  paragraph  of  the 
section  quoted,  and  which  has  reference  to 
prima  facie  evidence  of  guilt.     But  the  li- 
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quor  in  question  was  not  at  his  distillery. 
He  had  withdrawn  it  from  the  bonded  ware- 
house and  taken  it  to  his  residence,  where 
he  admits  he  had  it  for  purpose  of  sale  in 
quantities  less  than  5  gallons. 

Sections  2558  and  2558a  exclude  distillers 
from  the  provisions  of  the  local  option  law 
as  to  sales  of  whisky  of  their  own  manu- 
facture by  wholesale  to  dealers  (that  is,  in 
quantities  of  5  gallons  and  over),  which  is 
delivered  at  one  time,  and  not  to  be  drunk 
on  the  premises.  In  other  respects  they, 
Uke  other  persons,  are  subject  to  the  local 
option  statutes.  So  that  for  two  reasons 
Frogg  does  not  show  himself  protected  in 
sales  of  whisky  by  any  of  the  exceptions  to 
the  local  option  law:  (1)  The  sales  or 
intended  sales  were  in  quantities  of  less  than 
5  gallons;  and  (2)  the  whisky  was  kept  for 
sale  and  the  sales  made  at  his  residence, 
and  not  at  the  distillery^  the  place  of  manu- 
facture. 

But  appellant  contends  that  he  is  not 
guilty  of  a  violation  of  the  law  because  he 
did  not  intend  to  sell  it  to  anyone  in  Ken- 
tucky, nor  did  he  intend  for  anyone  to  use 
or  consume  it  in  Kentucky.  Furthermore, 
he  insists  that  as  the  business  was  a  part 
of  interstate  commerce,  and  the  whisky  was 
to  be  delivered  to  an  interstate  carrier  for 
shipment  to  consignees  in  the  state  of  Ten- 
nessee, an  application  of  the  prohibitory 
liquor  laws  of  Kentucky  to  such  business 
would  be  an  interference  with  interstate 
commerce,  and  therefore  contrary  to  Fed- 
eral law.  We  have  reached  the  conclusion 
that  the  facts  do  not  show  any  interference 
with  interstate  commerce,  nor  do  they  con- 
stitute a  defense  to  a  prosecution  for  vio- 
lating the  state  law.  In  our  opinion,  the 
admitted  facts  make  appellant  guilty  of 
selling  whisky  in  violation  of  the  local  op- 
tion law;  and,  to  have  been  guilty  of  that 
offense,  he  was  necessarily  guilty  of  the 
offense  of  having  or  possessing  whisky  for 
purposes  of  sale.  He  admits  that  he  had 
13  gallons  at  his  residence  for  the  purpose 
of  drawing  it  off  into  bottles,  each  contain- 
ing less  than  5  gallons,  and  that  he  had 
received  letters  with  cash  or  money  order 
inclosures  from  parties  in  Tennessee  for 
such  packages,  and  in  the  case  of  four  pack- 
ages he  had  already  separated  them  from 
his  own  whisky  and  marked  and  labeled 
them  as  the  property  of  the  purchaser  (that 
is,  in  the  name  of  the  consignee  with  his 
address),  so  that  they  were  ready  for  ship- 
ment, and  he  intended  to  deliver  them  to 
an  interstate  carrier  for  that  purpose.  This 
state  of  facts  shows  a  complete  sale  in 
^IcCreary  county.  The  liquor  was  paid  for 
and  marked  and  set  apart  for  and  as  the 
property  of  the  buyer,  and  he  held  it  as 
agent  or  bailee  of  the  buyer,  and  the  buyer 
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could  have  possessed  himself  of  it  by  an 
order  of  delivery.  In  the  event  of  Frogg's 
death,  the  title  to  the  liquor  so  sold  would 
not  have  passed  to  his  personal  representa- 
tive. 35  Cyc.  192,  on  the  subject  of  sales, 
says:  "And  when  specific  articles  are  sold, 
if  they  are  marked  as  purcliased  by  the 
buyer,  and  set  aside  for  him,  this  is  such 
an  appropriation  as  will  constitute  a  dellv- 
erJ^" 

In  35  Cyc.  313,  the  rule  is  again  stated: 
''Unless  a  contrary  Intention  appears,  the 
property  will  pass  as  between  the  parties, 
although  the  goods  remain  in  the  custody 
of  the  seller  as  bailee  of  the  buyer." 

After  noting  the  fact  that  this  rule  does 
not  apply  in  the  case  of  creditors  and  subse- 
quent purchasers,  the  author  proceeds  with 
a  discussion  in  this  language:  ''There  will, 
however,  be  a  delivery  and  change  of  pos- 
session sufficient  to  pass  the  property  as 
against  third  persons,  although  the  goods 
remain  in  the  apparent  possession  of  the 
seller,  if  it  clearly  appears  that  he  is  Im 
possession  merely  as  an  employee  of  the 
buyer,  or  that  he  is  in  possession  as  a  bailee 
or  trustee  for  the  buyer;  but  there  must 
be  some  act  or  circumstance  to  indicate  the 
change  in  the  character  of  his  possession 
and  give  notice  to  the  world  of  the  change 
of  ownership,  or  the  possession  will  be  re- 
garded as  continuing  in  the  seller." 

On  page  315  the  same  author,  in  discuss- 
ing the  effect  of  segregation  or  setting 
apart,  says:  "Although  the  goods  remain 
in  the  physical  possession  of  the  seller,  yet 
there  is  such  a  delivery  as  will  pass  the 
property  in  the  goods,  even  as  against  third 
persons,  if  they  are  segregated  and  set  apart 
for  the  buyer,  or  marked  as  his  property." 
The  case  of  United  States  v.  Lackey  (D.  C.) 
120  Fed.  577,  is  in  point.  It  was  a  prosecu- 
tion for  selling  liquor  without  license.  The 
defendant  delivered  C.  0.  D.  shipments  to 
his  own  servant  to  carry  by  wagon  from 
Wool  wine  to  Roanoke,  Virginia.  The  imme-' 
diate  point  in  the  case  was  whether  the  sale 
took  place  at  Woolwine  or  Roanoke.  The 
court  said:  "Assume  that  the  contract  of 
sale  on  credit  has  been  made;  that  the  de- 
sired article  has  been  segregated  from  the 
vendor's  stock,  and  marked  distinctly  as 
the  property  of  the  vendee,  and  is  still  in  the 
vendor's  possession  awaiting  an  opportunity 
for  shipment.  Is  this  enough  to  transfer 
the  title?  In  case  where  there  is  no  ex- 
press or  implied  agreement  that  the  sale 
shall  not  be  complete  until  delivery,  I  think 
the  acts  above  mentioned  transfer  the  title 
to  the  vendee." 

After  further  discussing  the  C.  O.  D.  fea- 
ture, and  holding  that  in  such  shipments  the 
sale  was  undoubtedly  completed  on  deliv- 
ery to  the  carrier,  it  was  nevertheless  fur- 


FROOGv.  COMMONWEALTH. 


333 


ther  stated:  ''To  my  mind,  in  all  such 
cases,  where  we  have  no  certain  guide  show- 
ing a  different  intent,  the  acceptance  of  the 
order  for  the  article,  as  shown  by  the  act 
of  the  seller  in  segregating  the  specific  ar- 
ticle from  his  stock  and  marking  it  with 
the  address  of  the  purchaser,  is  sufficient  to 
mark  the  contract  as  closed,  and  to  effect 
a  transfer  of  title.  But,  if  not  so,  certainly 
when  delivery  by  the  seller  to  a  carrier — 
even  his  own  servant — is  added  to  the  other 
acts  done  by  him,  there  is  no  question  but 
that  the  title  has  passed." 

Many  cases  have  come  here  from  courts  in 
local  option  territory  where  parties-  were 
prosecuted  for  selling  liquor  in  such  terri- 
tory when  the  facts  showed  that  the  sale 
was  made  in  wet  territory,  and  the  liquor 
shipped  by  a  common  carrier  from  wet  to 
dry  territory.  In  order  to  determine  the 
venue,  and  in  discussing  the  facts  with  ref- 
erence to  the  place  of  sale,  the  court  used 
such  expressions  as  this:  "The  title  to  the 
whisky  vested  in  the  purchaser  on  its  deliv- 
ery to  the  common  carder,  and  the  sale 
therefore  took  place  in  Catlettsburg,  and 
not  in  Carter  county."  Josselson  Bros.  v. 
Com.  159  Ky.  468,  167  S.  W.  374. 

And  in  the  case  of  Josselson  Bros.  v. 
Com.  154  Ky.  795,  169  S.  W.  559,  the  place 
of  sale  is  thus  located:  "Therefore,  when 
the  whisky  was  delivered  to  the  carrier  at 
Catlettsburg,  the  agent  of  the  purchaser, 
the  title  thereto  vested  in  the  purchaser, 
and  the  sale  took  place  at  Catlettsburg,  and 
not  in  Pike  county." 

But  in  none  of  the  cases  where  such  ex- 
pressions are  used  was  the  court  consider- 
ing the  elements  necessary  to  complete  sale. 
Unquestionably  there  was  a  complete  sale 
when  the  seller  delivered  the  article  to  the 
common  carrier.  But  the  court  did  not 
mean  to  say  that  a  completed  sale  cannot  be 
otherwise  consummated.  The  inquiry  the 
court  was  making  was  as  to  place  of  sale, 
not  the  time  of,  or  the  ingredients  of,  the 
sale. 

From  what  we  have  said,  we  do  not  be- 
lieve it  necessary  to  discuss  the  question 
as  to  whether  a  state  law  prohibiting  sales 
of  liquor  is  an  interference  with  interstate 
commerce,  when  it  is  intended  to  transport 
the  liquor  to  another  state.  The  sales  in 
question  were  completed  before  delivery  to 
the  interstate  carrier.  But  if  the  state  of 
facts  did  show  that  there  was  not  a  com- 
plete sale  until  the  liquor  was  delivered  to 
the  carrier  in  local  option  territory,  we 
still  believe  it  would  be  a  sale  made  in 
local  option  territory,  and  in  violation  of 
the  local  option  law.  A  leading  case  on 
this  question  is  Kidd  v.  Pearson,  128  U.  S. 
LR.A.1916D. 


1,  32  L.  ed.  346,  2  Inters.  Com.  Hep.  232, 
9  Sup.  Ct.  Rep.  6,  in  which  it  was  held  that 
a  statute  of  the  state  of  Iowa  which  forbade 
the  manufacture  or  sale  of  liquor  at  any 
point  within  the  state  of  Iowa,  did  not  re- 
strict interstate  commerce  as  to  manufac- 
turers of  such  liquor  who  might  intend  to 
dispose  of  it  exclusively  to  interstate  pur- 
chasers. This  case  was  followed  by  the  Uni- 
ted States  Supreme  Court  in  the  case  of 
Delamater  v.  South  Dakota,  205  U.  S.  93, 
61  L.  ed.  724,  27  Sup.  Ct.  Rep.  447,  10  Ann. 
Cas.  733. 

So  we  have  admitted  facts  which,  in  our 
opinion,  constitute  not  only  possession  of 
whisky  for  purpose  of  sale,  but  actual  sale 
of  the  whisky  in  territory  where  local  op- 
tion law  is  in  force.  In  our  opinion,  there 
is  a  complete  offense,  and  it  makes  no  dif- 
ference, with  reference  to  guilt  or  innocence, 
that  the  purchaser  may  not  intend  to  drink 
the  liquor  in  Kentucky,  or  in  local  option 
territory,  or  that  he  may  not  get  the  actual 
possession  within  the  state. 

Appellant  insists  that  the  act  of  March 
19,  1914,  commonly  called  the  shipping  bill, 
repealed  §  2557,  with  its  subsections,  and 
§  2558  and  subsections,  of  Kentucky  Stat- 
utes in  so  far  as  they  applied  to  distilleries; 
and  it  is  argued  that  he  may  now  possess, 
prepare  for  shipment,  and  deliver  liquor  to 
carriers  for  carriage  to  consignees  in  dry 
territory  in  Kentucky,  although  the  quan- 
tity be  less  than  6  gallons.  We  do  not  be- 
lieve the  1914  act  is  susceptible  of  any  such 
construction,  nor  did  the  case  of  Adams 
Exp.  Co.  V.  Crigler  &  C.  Co.  161  Ky.  89, 
170  S.  W.  542,  so  hold.  The  1914  act  in 
unmistakable  terms  shows  to  what  extent 
§§  2567  and  2558,  Kentucky  Statutes,  are 
changed,  and  we  have  already  called  atten- 
tion to  the  changes.  That  is,  a  government 
license  to  sell  liquors  is  not  presumptive 
evidenoe  against  a  distiller  as  to  the  pur- 
pose for  which  he  holds  and  possesses  li- 
quor, and  a  distiller  may  receive  shipments 
of  liquor,  although  they  are  not  labeled  for 
"personal  use,"  as  required  in  case  of  other 
consignees.  As  to  shipments  of  liquors  by 
a  common  carrier  within  the  state,  the  act 
of  1914  did  repeal  §  2569a  of  the  statute,  so 
that  a  common  carrier  is  now  permitted  to 
receive  and  transport  between  points  in 
Kentucky  intoxicating  liquors,  subject  to 
the  restrictions  imposed  upon  them  by  the 
act  of  1914,  and  the  Crigler  Case  so  holds. 
So  far  as  this  case  is  concerned,  we  are  un- 
able to  see  that  the  act  of  1914  repealed  or 
amended  §§  2557  or  2558  in  any  other  man- 
ner than  we  have  already  indicated. 

For  these  reasons,  the  judgment  of  the 
lower  court  is  aflSrmed. 
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OMAHA  MATERNITY  &  GENERAL  HOS- 
PITAL ASSOCIATION,  Appt. 

(96  Neb.  648,  148  N.  W.  575.) 

Evidence  —  mortality  tables. 

1.  As  data  or  evidence  tending  to  show 
expectancy  of  life,  mortality  tables  are  not 
conclusive,  but  they  are  competent  to  aid 
the  jury  in  determining  the  probable  dura- 
tion of  life,  when  that  question  is  in  issue, 
and  may  properly  be  submitted  with  other 
evidence. 

Trial  —  Jury  —  effect  of  evidence. 

2.  The  probative  effect  of  mortality  tables, 

Headnotes  by  Rose,  J. 


if  any,  is  a  question  for  the  jury;  but  proof 
of  the  good  health  of  the  person  whose  ex- 
pectancy of  life  is  under  consideraticm  is 
not  essential  to  their  admissibility. 

Evidence  —  mortality  tables  —  health 
and  employment. 

3.  Proof  of  disease  or  of  ill  health  or  of 
hazardous  employment  may  impair  or  de- 
stroy the  effect  of  mortality  tables  as  evi- 
dence, but  does  not  make  them  inadmissible. 

Same  — -  admission  — -  statement  by  ref- 
eree. 

4.  Where  the  head  nurse  of  a  hospital, 
while  in  the  performance  of  her  duties,  is 
asked  how  a  patient  got  poison,  from  the 
effects  of  which  he  is  suffering,  and  refers 
the  inquirer  to  the  patient,  witii  directions 
to  go  to  his  room  and  ask  "how  and  where 
he  got  it  and  what  it  was,"  and  afterwards 
assents  to  statements  by  the  patient,  in 
answering  those  questions,  that  he  got  the 


Note,  —  Liability  of  proprietor  of  pri- 
vate  8anitarluni  or  hospital  for  negli" 
gence  of  nurse  or  attendant. 

This  is  a  continuaticm  of  the  note  to 
Stanley  v.  Schumpert,  6  L.R.A.(N.S.)  306, 
which  discusses  tke  earlier  cases  <hi  this 
question. 

As  to  liability  of  charitable  institutions, 
including  public  hospitals,  for  personal  in- 
juries, see  notes  to  Farrigan  v.  Pevear,  7 
L.R.A.(N.S.)  481;  Bruce  v.  Central  M.  E. 
Church,  10  L.R.A.(N.S.)  74;  Thornton  v. 
Franklin  Square  House,  22  L.R.A.(N.S.) 
486;  Hordern  v.  Salvation  Army,  32  L.RAu 
(N.S.)  62;  Basabo  v.  Salvation  Army,  42 
L.R.A.(N.S.)  1144;  and  Schloendorff  v. 
Society  of  New  York  Hospital,  62  L.R.A. 
(N.S.)  605.  Reference  will  also  be  found  in 
these  notes  to  other  annotation  on  analogous 
questions. 

As  to  liability  for  negligence  of  attend- 
ants furnished  by  relief  department  toward 
which  employees  contribute,  see  notes  to 
Phillips  V.  St.  Louis  &  S.  F.  R.  Co.  17  L.R.A. 
(N.S.)  1167;  Texas  C.  R.  Co.  v.  Zumwalt, 
30  L.R.A.(N.S.)  1207;  and  Nations  v. 
Ludington,  W.  &  V.  S.  Lumber  Co.  48  L.R.A. 
(N.S.)   631. 

As  to  liability  of  operating  surgeon  for 
negligent  acts  of  interne  or  hospital  nurse 
in  caring  for  patients,  see  note  to  Harris  v. 
Fall,  27  L.R.A.(N.S.)  1174. 

It  is  generally  held  that  the  owner  or 
proprietor  of  a  private  hospital  or  sanitar- 
ium, operated  for  profit,  is  liable  in  damages 
for  the  negligence  of  his  employee.  This 
rule  rests  upon  the  general  doctrine  that  a 
master  is  responsible  for  the  torts  of  his 
servant  in  the  scope  of  his  employment. 
Richardson  v.  Dumas,  —  Miss.  — ,  64  So. 
459,  citing  cases  contained  in  the  earlier 
note  in  6  L.R.A. (N.S.)  SOH;  Wetzel  v.  Oma- 
ha Maternity  &  General  Hospital  Asso.  96 
Neb.  638,  148  N.  W.  682,  7  N.  C.  C.  A.  82. 

A  patient  is  generally  admitted  to  a  hos- 
pital conducted  for  private  gain,  under  an 
implied  obligation  that  he  shall  receive  such 
L.K.A.1916D. 


reasonable  care  and  attention  for  his  safety 
as  his  mental  and  physical  condition,  if 
known,  may  require.  Wetzel  v.  Omaha  Ma- 
ternity &  General  Hospital  Asso.  supra; 
see  also  infra. 

A  hospital  which  is  an  adjunct  of  a  medi- 
cal school,  and  is  conducted  for  profit,  is 
not  a  purely  public  charity,  so  as  to  be 
exempt  from  liability  for  the  negligence  of 
its  servants,  although  it  takes  some  free 
patients.  University  of  Louisville  v.  Ham- 
mock, 127  Ky.  664,  14  L.R.A. (N.S.)  784, 
128  Am.  St.  Rep,  356,  106  S.  W.  219. 

The  fact  that  a  corporation  organized 
as  a  business  corporation  to  conduct  a  hos- 
pital receives  a  patient  who  is  a  county 
charge,  under  a  contract  with  the  county 
for  less  remuneration  than  the  service  fs 
worth,  does  not  preclude  him  from  holding 
it  liable  to  him  for  injuries  caused  by  the 
negligence  or  incompetence  of  nurses.  Gitz- 
hoffen  V.  Sisters  of  Holy  Cross  Hospital 
Asso.  32  Utah,  46,  8  L.R.A.(N.S.)  IICI,  88 
Pac.  691.  In  the  above  case  the  defendant 
sought  to  escape  liability  by  showing  that 
the  hospital  was  conducted  solely  as  a 
charitable  institution,  and  not  for  profit; 
but  the  court  held  that  a  corporation  or- 
ganized as  a  business  corporati<^  to  con- 
duct a  hospital  cannot,  by  paro}  evidence, 
show  itself  to  be  a  charitable  orgauization. 

The  fact  that  a  powerful  man,  suffering 
from  delirium  tremens,  is  left  in  an  insecure 
apartment  in  a  hospital,  in  charge  of  a 
woman,  powerless  to  restrain  him,  the  hos- 
pital authorities  knowing  his  condition,  and 
that  such  a  person  may  reasonably  be  ex- 
pected to  become  violent,  uncontrollable, 
and  dangerous  at  any  time,  is  evidence  of 
negligence  upon  which  a  jury  may  base  a 
verdict  in  an  action  against  the  hospital 
because  of  injuries  due  to  his  assault  on 
another  patient.  University  of  Louisville  v. 
Hammock,  supra. 

A  verdict  for  $1,000  for  injuries  received 

by  a  sick  woman  in  an  attack  upon  her  in 

a  hospital  by  a  mad  patient  who  was  neg- 

•ligently  suffered  to  escape  from  his  apart- 
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poison  in  his  room  and  took  it  thinking  it 
was  medicine,  when  promptly  repeated  to 
the  nurse  by  the  inquirer,  who  followed  her 
directions,  the  statements  may  be  admitted 
in  evidence  as  admissions  or  declarations 
tending  to  prove  negligence  on  the  part  of 
the  hospital. 

Hospital  — -  negligence  —  liability. 

5.  A  hospital  conducted  for  private  gain 
is  liable  to  a  patient  for  the  negligence  of 
nurses,  while  acting  within  the  scope  of 
their  employment. 

Physician  —  negligence  of  nurse  —  lia- 
bllUy. 

0.  Where  a  patient  in  a  hospital  is 
treated  by  a  physician  who  does  not  manage 
or  control  the  hospital,  he  is  not  liable  for 
the  negligence  of  hospital  nurses  or  in- 
ternes, if  he  had  no  connection  with  any 
negligent  act. 

Hospital  -*  contract  duty* 
7.  A  patient  is  generally  admitted  to  a 


hospital,  conducted  for  private  gain,  under 
an  implied  obligation  that  he  shall  receive 
such  reasonable  care  and  attention  for  his 
safety  as  his  mental  and  physical  condition* 
if  known,  may  require. 

Evidence  — -  presumption  of  continued 
insanity. 

8.  A  mere  fitful  or  temporary  mental  dis- 
order will  not  be  presumed  to  continue. 

Trial  —  Jury  —  negligence. 

9.  Whether  a  hospital  was  negligent  in 
allowing  a  patient,  while  suffering  from 
a  fitful  mental  disorder,  access  to  a  sink- 
room,  in  the  night,  without  an  attendant, 
where  poison  was  kept,  held  a  question  for 
the  jury. 

(Sedgwick,   Letton,   and   Hamer,  J  J.,   dis- 
sent.) 

(July  14,  1914.) 


ment  is  not  too  much,  where  she  is  immedi- 
ately made  much  worse  thereby,  and  her 
health  to  some  extent  permanently  impaired^ 
Ibid. 

Where  a  delirious  patient  was  injured  by 
falling  out  of  the  window  of  a  private  san- 
itarium, the  proprietor's  liability  was  held 
a  question  for  the  jury  in  Richardson  v. 
Dumas,  supra.  The  court  stated  that  the 
patient  was  under  the  control  and  care  of 
such  owner  or  proprietor,  and  his  employee, 
the  nurse;  under  the  contract  it  was  the 
duty  of  the  proprietor  to  give  the  patient 
all  the  attention  required;  the  facts  present- 
ed by  the  evidence,  the  very  nature  of  the 
occurrence,  shows  a  prima  facie  case  of  neg- 
ligence in  failing  to  exercise  due  care  in 
nursing  and  looking  after  the  patient. 

In  an  action  against  a  hospital  conducted 
lor  private  gain,  to  recover  damages  for 
negligence  in  caring  for  a  delirious  patient 
whose  death  resulted  from  his  jumping 
from  an  unprotected,  unfastened,  and  un- 
guarded window  in  the  absence  of  an  at- 
tendant, the  issue  of  negligence  was,  in 
Wetzel  V.  Omaha  Maternity  &  General  Hos- 
pital Asso.  supra,  held  to  be  for  the  jury, 
where  the  evidence  tended  to  show  that  he 
was  knowingly  admitted  to  the  hospital 
under  an  implied  obligation  that  he  should 
receive  such  reasonable  care  and  attention 
for  his  safety  as  his  mental  and  physical 
condition  required,  and  that  the  nurse  in 
charge,  at  the  time  of  the  accident,  had  been 
absent  for  a  period  estimated  by  one  witness 
to  be  less  than  five  minutes,  and  by  another 
to  be  about  an  hour. 

The  decision  in  Duncan  v.  St.  Luke's  Hos- 
pital, 113  App.  Div.  68,  98  N.  Y.  Supp.  867, 
affirmed  in  192  N.  Y.  580,  85  N.  E.  1109, 
denying  a  husband's  right  to  recover  dam- 
ages from  a  hospital  for  the  death  of  his 
insane  wife  in  consequence  of  a  breach  of 
contract  to  keep  a  constant  watch  and  guard 
over  her,  as  a  result  of  which  she  threw  her- 
self out  of  a  window  and  wa»  killed,  was 
upon  the  ground  that  the  ease  was  not  with- 
in the  statute  giving  an  action  for  death, 
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and  there  was  no  right  of  action  independ- 
ently of  the  statute. 

Where  a  patient  in  a  hospital  was  burned 
apparently  by  coming  into  contact  with  an 
open  gas  fire  burning  in  the  room,  as  a  con- 
sequence of  being  left  alone  to  look  after 
his  own  safety,  he  being  unconscious  and 
oblivious  to  ail  his  surroundings,  and  yet 
physically  able  to  get  up  and  tumble  about, 
the  court  in  Hogan  v.  Clarksburg  Hospital 
Co.  63  W.  Va.  84,  59  S.  E.  943,  reversing 
a  judgment  for  defendant,  stated  that 
"there  can  be  no  question  about  the  lia- 
bility of  a  hospital  which  is  being  conducted 
for  private  gain,  and  not  for  charitable 
purposes,  for  damages  to  its  patients 
through  the  negligence  or  misconduct  of 
its  officers  and  employees.  It  is  bound  to 
exercise  that  degree  of  care  towards  its  pa- 
tients placed  therein  measured  by  the  ca- 
pacity of  such  patients  to  look  after  and 
provide  for  their  own  safety.  It  is  the  duty 
of  such  hospital  to  employ  only  competent 
physicians  and  nurses,  and  to  treat  such 
patients  with  such  skill  and  care  as  or- 
dinarily obtains  in  conduct  of  such  insti- 
tutions, and  to  protect  its  patients  in  such 
manner  as  their  condition  may  render  neces- 
sary; and  such  degree  of  care  and  diligence 
should  be  in  proportion  to  the  physical  or 
mental  ailments  of  the  patient  rendering 
him  unable  to  look  after  his  own  safety. 
.  .  .  A  hospital  is  not  an  insurer  of  its 
patients  against  injury  inflicted  by  them- 
selves, or  that  a  patient  in  a  hospital  must 
be  attended  continuously  by  a  nurse  or 
other  attendants,  as  it  is  claimed  would  be 
the  case,  as  a  matter  of  law,  if  the  decision 
herein  of  the  court  below  should  be  reversed 
as, indicated  by  defendant's  counsel.  On  the 
other  hand,  hospitals  will  only  be  required 
as  heretofore  to  use  ordinary  and  reasonable 
care  and  diligence  in  the  treatment  and 
care  of  their  patients." 

While  a  physician  conducting  a  private 
hospital  for  pecuniary  profit  was  held  li- 
able in  Fawcett  v.  Ryder,  23  N.  D.  20,  135 
N.  W.  800,  for  injury  to  a  patient  by  com- 
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APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Douglas 
County  in  plaintiff's  favor  in  an  action 
brought  to  recover  damages  for  the  death 
of  plaintiff's  intestate,  which  was  alleged 
to  have  been  caused  by  defendant's  negli- 
gence.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  £dgar  M.  Morsman,  Jr.,  and 
William  Balrd  &  Sons  for  appellant. 

Messrs.  Duncan  M.  Vlnsoolialer  and 
W.  C.  Fraser,  for  appellee: 

There  was  no  prejudicial  error  in  the  ad- 
mission of  the  evidence. 

Friend  v.  Burleigh,  53  Neb.  674,  74  N.  W. 
60;  Horst  v.  Lewis,  71  Neb.  370,  98  N.  W. 
1046,  103  N.  W.  460;  Howard  v.  McCabe, 
79  Neb.  42,  112  N.  W.  305 ;  J  ack  v.  Mutual 


Reserve  Fund  Life  Asso.  51  C.  C.  A.  36, 
113  Fed.  49;  Puis  v.  Grand  Lodge,  A.  O.  U. 
W.  13  N.  D.  669,  102  N.  W.  165;  Homan 
V.  Boyce,  15  Neb.  545,  19  N.  W.  590;  Jones, 
ev.  2d  ed.  §§  263,  289;  Com.  v.  O'Brien,  179 
Mass.  533,  61  N.  £.  213;  Com.  v.  Dewhirst, 
190  Mass.  293,  76  N.  E.  1052;  Batturs  v. 
Sellers,  5  Harr.  &  J.  117,  9  Am.  Dec.  492; 
1  Enc.  Ev.  367;  Cross  Lake  Logging  Co.  v. 
Joyce,  28  C.  C.  A.  250,  55  U.  S.  App.  221, 
83  Fed.  989;  O.  S.  Paulson  Mercantile  Co.  v. 
Seaver,  8  N.  D.  215,  77  N.  W.  1001;  GreenL 
Ev.  §  182;  Stephen,  Ev,  art.  19;  Wigmore, 
Ev.  §  1070. 

The  hospital  was  responsible  for  the  neg- 
ligent acts  of  its  employees. 

Stanley  v.  Schumpert,  117  La.  265,  6 
L.RJi.(N.S.)    306,   116   Am.   St.  Rep.   202, 


ing  in  contact  with  a  hot  water  bag  through 
the  physician's  negligence,  the  court  stated 
that  the  negligent  acts  of  the  nurses,  em- 
ployees in  a  private  hospital  run  for  profit, 
m  connection  with  the  practice  of  medicine 
and  surgery,  by  a  physician  and  surgeon 
as  owner  and  proprietor  thereof,  resulting 
in  injury  to  a  patient  who  has  for  hire  in- 
trusted himself  to  such  hospital  owner  for 
professional  treatment  and  hospital  nursing, 
render  such  proprietor  liable  as  a  master. 
The  court  fiirther  stated  that  a  patient's 
right  of  recovery  is  not  defeated  by  any 
subsequent  neglect  to  cure  himself  of  the  in- 
jury suffered. 

A  judgment  awarding  $1,250  damages 
for  a  burn  on  the  leg  of  a  patient  in  a  pri- 
vate sanitarium  conducted  for  profit,  caused 
by  a  nurse  leaviog  a  hot  water  bottle  in  the 
bed,  was,  in  Pensacola  Sanitarium  v.  Wil- 
kins,  64  Fla.  407,  60  So.  128,  reversed  be- 
cause of  the  admission  of  mortuary  tables, 
followed  by  an  apparently  accepted  verdict 
for  an  injury  not  shown  to  be  permanent  in 
its  nature.  At  a  subsequent  trial  a  verdict 
for  $1,500  was  rendered.  As  an  alternative 
for  a  new  trial  awarded,  the  amount  of 
the  verdict  was  reduced  by  remittitur  to 
$1,000,  and  the  defendant  took  a  writ  of 
error.  The  supreme  court,  in  affirming  the 
trial  court's  determination,  ruled  thus: 
1.  Where,  in  an  action  for  personal  in- 
juries, the  damages  claimed  are  solely  for 
alleged  actual  negligence,  it  is  not  error  to 
exclude  evidence  as  to  the  competency  of 
the  negligent  employee.  2.  It  is  not  error 
to  exclude  a  question  relative  to  the  extent 
of  the  plaintiff's  injury  when  it  was  coupled 
with  matter  relating  to  a  settlement  of  the 
claim  for  damages,  which  latter  was  not 
material  to  the  issues  being  tried.  3. 
Where  the  trial  court  has  allowed  a  remit- 
titur, the  appellate  court  will  not  reverse 
the  judjjment  for  excessiveness  in  amount, 
where  the  award  is  not  patently  excessive. 

In  Williams  v.  Pomona  Vallev  Hospital 
Asso.  21  Cal.  App.  369,  131  Pac.  888,  the 
complaint  alleged  plaintiff's  entrance  as  a 
patient  in  defendant's  hospital;  that  while 
in  said  hospital  and  unconscious,  a  servant 
of  defendant  placed  a  hot  water  bag  or  bot- 
L.R.A.1915D. 


tie  on  or  about  plaintiff's  feet  in  aueh  A 
careless  and  negligent  manner  that  his  feet 
were  badly  burned  and  scalded,  from  which 
he  suffered  damages.  The  trial  court  in- 
structed that  since  the  allegations  of  neg- 
ligence and  carelessness  were  confined  to 
the  manner  of  the  placing  of  the  hot  water 
bottle  on  or  about  plaintiff's  feet,  in  order  to 
find  for  plaintiff  it  must  be  shown  that  the 
hot  water  bottle  was  placed  on  or  about 
plaintiff's  feet  in  a  careless  and  n^ligent 
manner,  and  that  the  burns  resulted  from, 
and  were  the  direct  and  proximate  result 
of,  the  manner  of  the  placing  of  the  hot 
water  bottle.  Also  that  since  plaintiff 
in  his  complaint  did  not  charge  that  any 
employee  of  the  defendant  was  negligent 
or  careless  in  placing  at  his  feet  a  hot  water 
bottle  that  was  too  hot,  or  that  would  cause 
burns  by  reason  of  being  too  hot,  the  al- 
legations of  the  complaint  on  which  plaintiff 
must  recoyer  if  at  all  were  that  the  em- 
ployees of  defendant  were  negligent  and 
careless  in  the  manner  of  placing  the  hot 
water  bottle  on  or  about  plaint ififs  feet. 
Consequently  if  the  evidence  showed  that  the 
hot  water  bottle  was  not  placed  at  plaintiff's 
feet  in  a  careless  or  negligent  manner,  there 
must  be  a  finding  for  the  defendant.  The 
trial  court  further  instructed  that  "the 
fact  that  plaintiff's  feet  were  burned  is  not 
a  fact  or  circumstance  to  be  taken  into  con- 
sideration by  you  in  determining  the  ques- 
tion of  whether  or  not  Miss  Melone  [nurse] 
wa*  guilty  of  negligence  in  applying  the 
hot  water  bottle  to  plaintiff's  feet.  The 
burning  of  plaintiff's  feet  was  a  subsequent 
event.  In  other  words,  you  are  to  deter- 
mine the  question  of  whether  or  not  she 
was  negligent  by  the  circumstances  as  they 
existed  at  the  time  she  applied  the  hot 
water  bottle,  and  not  by  what  afterward 
happened.''  These  and  otlier  instructions, 
tending  in  the  same  direction,  stated  the 
appellate  court,  could  have  had  no  other 
eliect  than  to  instruct  the  jury  that  when 
the  nurse  applied  the  hot  water  bottle  to 
the  feet  of  plaintiff,  exercising  ordinary 
care  in  the  manner  in  which  the  same  was 
placed,  she  was  absolved  from  all  further  ' 
care  or  attention  in  relation  to  the  patient 
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41  So.  565,  8  Ann.  Gas.  1044;  Gitzhoffen  v. 
Sisters  of  Holy  Gross  Hospital  Asso.  32 
Utah,  46,  8  L.R.A.(N.S.)  1161,  88  Pac.  691; 
Phillips  V.  St.  Louis  &  S.  F.  R.  Co.  211  Mo. 
419,  17  LR.A.(N.S.)  1167,  124  Am.  St.  Rep. 
786,  111  S.  W.  109,  14  Ann.  Gas.  742. 

Kose,  J.,  dellTered  the  opinion  of  the 
court: 

This  is  an  action  to  recover  $40,000  for 
alleged  negligence  resulting  in  the  death 
of  Adolph  F.  Broz,  a  farmer,  who,  with  his 
wife  and  two  children,  had  resided  on  a 
farm  in  Saline  county.  Plaintiff  is  the  ad- 
ministratrix of  his  estate.  The  Omaha  Ma- 
ternity &  General  Hospital  Association, 
defendant,  is  a  corporation  conducting  at 
Omaha  a  hospital  for  private  gain.     Broz 


was  a  patient  therein  from  April  18,  1910, 
until  June  21,  1910,  paying  for  his  room 
and  care  $15  a  week.  In  the  petition  it  is 
alleged  that  Broz  was  knowingly  admitted 
as  a  patient  when  suffering  from  a  mental 
disorder  which  caused  at  times  a  delirious 
condition,  impelling  him  intermittently  to 
leave  his  bed  and  otherwise  to  act  irration- 
ally; that  while  a  patient  of  defendant  he 
took  poison,  the  result  being  fatal;  that 
defendant  was  negligent  in  permitting  him 
to  remain  for  a  long  time  unattended  and 
unguarded  in  his  room  and  in  the  hallways 
of  the  hospital,  and  in  negligently  leaving 
in  an  exposed  and  unguarded  place  the 
poison  which  he  took;  that,  after  defend- 
ant was  apprised  that  he  had  taken  poison, 
'  it  negligently   failed  to  administer  proper 


as  regards  the  effect  produced  by  the  ap- 
plication of  the  hot  water  bottle.  The 
court  was  of  the  opinion  that  too  restricted 
construction  was  placed  upon  the  averments 
of  the  complaint.  The  word  "manner"  in 
the  connection  under  consideration  means 
the  way  of  doing  anything.  The  use  of  the 
term  "manner"  in  the  complaint  should  he 
taken  to  comprehend  the  way  the  act  was 
performed,  having  in  view  the  condition  of 
ihe  patient  and  the  character  of  the  reme- 
dies applied.  To  place  a  hot  water  bottle 
of  such  high  temperature  upon  the  feet  of 
an  unconscious  man  as  would  burn  or  scald 
the  feet  cannot  be  said  to  be  a  proper  way 
of  doing  such  a  thing;  and  a  pleading  which 
refers  to  the  manner  as  having  produced 
the  injury  should,  under  §  452  of  the  Code 
of  Civil  Procedure,  be  given  such  a  liberal 
construction  as  would  work  substantial 
justice  between  the  parties.  To  give  it  the 
construction  adopted  by  the  trial  court, 
that  the  subsequent  effect  of  the  applica- 
tion in  producing  burns  and  scalds  was  not 
to  be  considered,  eliminated  from  the  con- 
sideration of  the  jury  one  of  the  vital 
and  principal  questions  presented.  Tlie 
court  further  stated  that  the  duty  of  a 
nurse,  and  assuming  that  a  nurse  must  only 
exercise  the  ordinary  care  which  a  trained 
and  skilled  nurse  would  be  required  to  use, 
is  a  continuous  duty.  Dealing,  as  she  was, 
with  an  unconscious  patient,  unable  to  care 
for  himself,  it  was  her  duty  to  observe  the 
effect  upon  the  patient  of  the  application 
of  the  remedy  as  much  as  it  was  to  test 
its  temperature  in  the  first  instance.  There 
were  instructions  given  relative  to  the  degree 
of  care  which  a  nurse  was  required  to  exer- 
cise. These  were  in  general  terms;  but, 
when  the  court  came  to  the  concrete  case 
of  presenting  to  the  jury  the  question  of 
the  care  which  the  nurse  should  exercise,  it 
sought  to  restrict  that  care  and  that  at- 
tention to  the  moment  of  time  when  she 
was  applying  the  remedy,  and  excludes  all 
subsequent  care  and  attention.  This,  said 
the  appellate  court,  was  clearly  error,  and 
80  prejudicial  in  its  nature  as  to  warrant 
a  reversal  of  the  judgment  and  of  the  order 
denying  a  new  trial. 
L.RJ^.1915D. 


In  Croupp  V.  Garfield  Park  Sanitarium, 
147  111.  App.  7,  the  court,  while  conceding 
that  it  was  negligence  to  leave  a  helpless 
patient  on  a  bedpan  alone  in  a  room  for 
five  minutes,  held  that  such  negligence 
could  not  be  regarded  as  the  proximate 
cause  of  injury  to  him  by  the  ignition  of 
bandages  on  his  legs,  apart  from  proof  that 
the  nurse  knew,  or,  in  the  exercise  of  rea- 
sonable care,  would  have  known,  of  the 
presence  in  the  bed  of  the  match  which 
ignited. 

In  the  Croupp  Case  the  court  said  that, 
irrespective  of  the  question  whether  or  not 
the  defendant  was  at  fault  in  connection 
with  the  burning  of  the  patient,  it  was 
bound  to  give  him  reasonable  care  and  nurs- 
ing after  that  injury,  and  while  there  was 
evidence  tending  to  show  tliat  the  room  was 
kept  in  an  unsanitary  condition,  yet  there 
was  no  sufficient  evidence  to  show  that  the 
patient's  condition  was  aggravated  or  his 
suffering  increased  thereby. 

Where  a  hospital,  for  the  consideration 
of  $21  per  week,  agreed  to  provide  a  patient 
with  a  skilful,  trained,  and  competent  nurse, 
and  the  person  furnished,  instead  of  being 
a  trained  nurse,  was  a  mere  pupil  of 
limited  experience,  who  placed  an  un- 
protected rubber  bag,  containing  very  hot 
water,  to  the  patient's  leg,  burning  it  and 
causing  serious  injury,  it  was  held,  in  Ward 
V.  St.  Vincent's  Hospital,  39  App.  Div.  624, 
67  N.  Y.  Supp.  784,  6  Am.  Neg.  Rep.  104, 
that  it  was  for  the  jury  to  say  whether,  in 
furnishing  this  careless  pupil,  the  hospital 
fulfilled  its  contract  obligation  to  the  pa- 
tient; and  that  if  it  did  not,  and  the  injury 
resulted  from  the  breach  of  that  obliiralion, 
to  award  adequate  compensation  for  sucli 
injury.  In  determining  the  validitv  of  cer- 
tain instructions  it  was  held  in  a  later  ap- 
peal (65  App.  Div.  64,  72  N.  Y.  Supp.  587) 
proper  to  instruct  the  jury  that,  notwith- 
standing certain  testimony,  defendant  was 
not  bound  to  assign  plaintiff  the  best  nurse 
in  its  hospital,  but  only  a  nurse  who  was 
ordinarily  well  trained,  competent,  and 
skilful;  and  in  78  App.  Div.  317,  79  N;  Y. 
Supp.  1004,  certain  questions  were  held 
proper,  the  answers  to  which  bore  directly 
22 
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remedies  and  antidotes ;  that  the  facts  | 
pleaded  constitute  a  negligent  omission  of 
duty  and  a  breach  of  defendant's  implied 
undertaking  to  furnish  and  supply  him  with 
all  the  care,  nursing,  medical  treatment, 
and  oversight  necessary,  suitable,  and 
proper  for  him  in  view  of  his  known  physi- 
cal and  mental  condition.  In  its  answer 
defendant  denied  negligence,  but  admitted 
that  Broz  was  affected  with  a  mental  dis- 
order when  taken  to  the  hospital;  that 
about  midnight  June  19,  1910,  he  was  found 
in  his  room,  dangerously  ill,  and  nurses 
then  on  duty  were  soon  afterward  apprised 
that  he  had  taken  poison;  that  he  died 
June  21,  1910.  The  jury  rendered  a  ver- 
dict in  favor  of  plaintiff  for  $7,000.    From 


a  judgment  for  that  sum  defendant  has  ap- 
pealed. 

The  first  assignment  of  error  is  directed 
to  the  admission  in  evidence  of  standard 
tables  of  expectancy  of  life.  On  this  point 
defendant  says:  "As  a  matter  of  fact,  Broz 
was  suffering  from  a  mental  disorder  of 
such  a  nature  that  he  could  never  fully  re- 
cover, and  his  chances  of  a  partial  recovery 
were  none  too  good.  The  probable  dura- 
tion of  the  life  of  a  person  in  such  a  con- 
dition is  very  Uncertain  and  cannot  be 
shown  by  the  introduction  in  evidence  of 
the  ordinary  life  tables,  for  those  tables  are 
applicable  only  to  persons  in  good  health." 

In  support  of  this  argument,  Lincoln  v. 
Smith,  28  Neb.  762,  45  N.  W.  41,  and  Roose 
v.  Perkins,  9  Neb.  304,  31  Am.  Rep.  409, 


Upon  the  question  whether  the  nurse  erred 
in  judgment,  by  reason  of  lack  of  training 
and  skill,  in  placing  the  hot  water  bag 
next  to  the  plaintiff's  leg,  or  whether  it 
was  a  thoughtless  or  careless  act  upon  her 
part.  If  the  latter,  no  liability  attached, 
and  it  was  for  the  jury  to  say  which  it  was. 

Physician  or  surgeon. 

In  O'Brien  v.  American  Casualty  Co.  68 
Wash.  477,  109  Pac.  52,  an  action  for  mal- 
practice against  a  corporation  maintaining 
a  hospital  for  profit,  its  successor,  a  casualty 
company,  and  a  physician  in  their  employ, 
it  appeared  that  a  general  verdict  for  plain- 
tiff was  rendered  m  the  lower  court,  the 
jury  finding  specified  sums  against  the 
corporation,  its  successor,  and  the  physi- 
cian, and  also  making  special  findings.  On 
the  return  of  the  verdict  the  plaintiff,  the 
patient,  moved,  first,  for  a  joint  and  several 
judgment  against  all  three  defendants  in 
the  sum  of  $7,000;  or  second,  for  a  joint  and 
several  judgment  against  the  hospital  as- 
sociation and  the  physician  in  the  sum  of 
$5,000,  and  a  joint  and  several  judgment 
against  all  three  defendants  in  the  sum  of 
$2,000;  or,  third,  for  a  judgment  on  the 
general  verdict,  special  findings,  pleadings, 
and  testimony.  On  the  other  hand,  the 
hospital  association  and  the  casualty  com- 
pany moved  for  a  judgment  in  their  favor, 
notwithstanding  the  verdict,  and  later 
amended  their  motion  by  leave  of  court 
and  asked  in  the  alternative  that  a  joint 
and  several  judgment  be  entered  against 
all  three  defendants  in  the  sum  of  $1,000, 
to  be  satisfied  as  to  all  by  the  payment  of 
the  amount  of  the  judgment  into  court  by 
the  defendant's  physician.  The  court  de- 
nied the  several  motions  interposed  by  the 
plaintiff,  and  granted  the  amended  motion 
of  the  defendant.  A  motion  for  a  new  trial, 
thereafter  interposed  by  the  plaintiff,  was 
denied,  and  from  the  final  judgment  of  the 
court,  this  appeal  is  prosecuted.  The  ap- 
pellate court  stated  that  the  permanent  in- 
jury to  the  appellant  (patient)  resulted 
from  the  negligence  and  incompetency  of 
the  respondent's  plivfjiciaii,  if  it  rc'sulted 
L.R.A.i915D. 


from  negligence  at  all,  and,  in  the  absence  of 
a  finding  fixing  the  responsibility  for  sucJi 
negligence  on  either  the  hospital  association 
or  the  casualty  company,  or  both,  no  ver- 
dict such  as  was  here  returned  should  be 
permitted  to  stand.  The  court  was  con- 
vinced that  there  was  a  substantial  mistrial 
in  the  court  below,  and  that  a  new  trial 
should  be  awarded. 

In  Robinson  v.  Crotwell,  175  Ala.  194,  57 
So.  23,  2  N.  C.  C.  A.  386,  the  defendant,  a 
physician,  who  kept  a  hospital,  procured 
a  surgeon  to  perform  an  operation  for  a 
compensation  agreed  upon  and  to  be  paid 
by  plaintiff,  the  patient.  The  defendant 
took  part  in  the  operation  only  to  the  ex- 
tent of  administering  the  anaesthetic,  and 
advising  that  the  effort  to  complete  the 
operation  be  abandoned  on  account  of  the 
patient's  ebbing  vitality.  There  was  no  sug- 
gestion that  in  these  things  defendant 
showed  any  lack  of  skill  or  committed  any 
error,  nor  was  there  any  suggestion  in  plead- 
ing or  in  proof  that  defendant  negligently 
advised  the  employment  of  an  unskilful  or 
incompetent  surgeon  to  perform  the  opera- 
tion. Under  these  circumstances  it  was 
held  that  the  defendant  was  not  respon- 
sible for  any  default  on  the  part  of  the 
operating  surgeon,  who  was  practising  liis 
profession  as  an  independent  agent.  It 
was  argued  in  this  case  that  defendant  con- 
tributed to  the  result  of  the  operating  sur- 
geon's alleged  negligence  by  furnishing  an 
inadequately  equipped  place  in  which  to 
perform  the  operation.  This,  however,  said 
the  court,  leaves  the  question  at  issue,  to 
depend  upon  defendant's  responsibility  for 
the  operating  surgeon;  for  if  the  condition 
of  the  hospital  and  its  equipment  was  such 
as,  in  itself,  to  import  an  element  of  neg- 
ligence or  unskilfulness  into  an  operation 
performed  there,  the  responsibility  for  that 
element  of  the  operation  rested  upon  the 
surgeon  whose  judgment  determined  upon 
and  directed  the  operation.  Moreover,  the 
medical  men  who  testified  in  the  case,  in- 
cluding the  one  upon  whose  testimony  plain- 
tifl''s  case  at  last  depended,  and  who  had 
performed  operations  there,  gave  their  ap- 
proval to  the  hospital.  J.  D.  C. 
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2  N.  W.  716,  are  cited.  The  question  now 
presented  was  not  involved  in  either  oi 
those  cases.  While  good  health  was  shown, 
neither  opinion  contains  the  statement  that 
jnortality  tables  are  inadmissible  in  ab- 
.sence  of  proof  of  that  fact.  As  data  or 
•evidence,  tending  to  show  expectancy  of 
life,  mortality  tables  are  not  conclusive. 
JFriend  v.  IngersoU,  39  Neb.  71?,  68  N.  W. 
281;  Vicksburg  k  M.  R.  Co.  v.  Putnam,  118 
U.  S.  545,  30  L.  ed.  267,  7  Sup.  Ct.  Rep.  1, 

10  Am.  Neg.  Gas.  574;  Joliet  v.  Blower,  165 
111.  414,  40  N.  E.  619;  Central  R.  Co.  v. 
Crosby,  74  Ga.  737,  68  Am.  Rep.  463,  14 
Am.  Neg.  Cas.  140;  Scheffler  v.  Minneapolis 
A  St.  L.  R.  Co.  32  Minn.  518,  21  N.  W.  711. 
They  are  competent  evidence  to  aid  the  jury 
or  court  in  determining  the  probable  dura- 
tion of  life  when  that  question  is  in  issue, 
and  may  properly  be  submitted  with  other 
evidence,  showing  health,  age,  existence  of 
disease,  physical  and  mental  condition,  vo- 
cation, or  employment,  and  other  pertinent 
facts. 

As  evidence,  the  effect  of  mortality 
tables,  if  any,  is  determinable  by  the  triers 
of  fact.  Friend  v.  IngersoU,  39  Neb.  717, 
58  N.  W.  281;  South  Omaha  v.  Sutliffe,  72 
Neb.  746,  101  N.  W.  997,  Proof  that  the 
person  whose  expectancy  of  life .  is  under 
consideration  conforms  to  the  standards  of 
health  and  vigor  adopted  in  compiling 
mortality  tables  is  not  essential  to  their 
admissibility. 

Evidence  of  disease  or  of  ill  health  or 
of  hazardous  employment  may  impair  or 
destroy  tlie  probative  effect  of  tables  of 
expectancy  of  life,  but  it  does  not  make 
them  inadmissible.  Arkansas  Midland  R. 
Co.  V.  Griffith,  63  Ark.  491,  39  S.  W.  660, 
2  Am.  Neg.  Rep.  106;  Greer  v.  Louisville  & 
N.  R.  Co.  94  Ky.  169,  42  Am.  St.  Rep.  345, 
21  S.  W.  649;  Birmingham  Mineral  R.  Co. 
▼.  Wilmer,  97  Ala.  165,  11  So.  886;  Mary 
lice  Coal  &  R.  Co.  v.  Chambliss,  97  Ala.  171, 

11  So.  897;  Coates  v.  Burlington  C.  R.  & 
N.  R.  Ca  62  Iowa,  486,  17  N.  W.  760.  In 
the  Arkansas  case  cited  the  court  said: 
''The  question  is  whether  we  can  still  make 
the  tables  of  service  in  making  the  calcula- 
tion, notwithstanding  it  is  shown  that 
plaintiff's  condition  and  health  were  below 
the  average,  and  that,  in  fact,  he  was  not 
an  insurable  risk.  This  is  an  element  of 
uncertainty  that  must  necessarily  be  found 
in  the  case  of  one  of  feeble  health  and  not 
insurable,  in  all  cases,  whether  we  call  to 
our  aid  the  mortality  tables  or  not.  When 
we  do  so,  however,  when,  by  reason  of  en- 
feebled physical  condition,  the  standard 
tables  are  not  strictly  applicable  on  that 
account,  yet  they  are  more  or  less  efficient 
aids  in  arriving  at  an  approximation  of  the 
L.R.A.1915D. 


truth,  and  that  is  the  best  that  can  be 
hoped  for,  after  all." 

This  assignment  of  error  is  therefore 
overruled. 

Another  assignment  of  error  challenges 
the  admissibility  of  statements  by  Broz 
that  the  poison  was  on  a  table  in  his  room, 
and  that  he  took  it,  thinking  it  was  his 
medicine.  Over  objections  of  defendant, 
statements  of  this  nature  were  proved  by 
Dr.  Mares.  There  is  testimony  tending  to 
show:  Dr.  Mares  was  a  brother-in-law  of 
Broz.  The  poisoning  was  discovered  before 
midnight.  About  8  o'clock  the  next  morn- 
ing Dr.  Mares  was  notified  and  promptly 
went  to  the  hospital.  Upon  his  arrival  he 
conversed  with  the  head  nurse.  He  testi- 
fied: "I  asked  the  head  nurse  what  hap- 
pened, and  she  told  me  that  Mr.  Broz  took 
poison,  and  that  it  was  bichlorid  of  mer- 
cury. I  asked  her  how  could  she  tell  it 
was  bichlorid  of  mercury,  and  she  told  me 
she  could  tell  by  the  symptoms;  and  I 
asked  her,  'How  did  he  get  it?'  She  told 
me  to  go  in  his  room  and  ask  how  and 
where  he  got  it  and  what  it  was." 

Dr.  Mares  went  to  the  room  of  the  pa* 
tient^  >  interviewed  him,  and  reported  the 
conversation  to  the  head  nurse,  who  said: 
''That  is  what  I  thought."  The  statements 
of  Adolph  F.  Broz  were  thus  reported  by 
Dr.  Mares  in  his  own  language,  as  follows: 
''When  I  came  in  the  room,  I  said:  'Adolph, 
what  did  you  do,  and  what  did  you  do  it 
for?'  and  he  said,  'I  did  not  do  anything.' 
He  said,  'I  took  four  tablets  off  of  the  tray 
on  the  table.'  He  pointed  at  the  table  and 
he  said  he  thought  it  was  his  medicine; 
and  I  asked  him  what  kind  they  were,  and 
he  said  they  were  blue  in  color,  and  a  little 
smaller  than  usual;  and  then  he  told  me 
that  he  took  them  because  lately  they  were 
changing  medicine  on  him,  and  so  he 
thought  it  was  his  medicine,  and  I  asked 
him  if  he  used  to  take  so  many,  and  he 
said)  no,  he  only  took  two,  and  sometimes 
only  one,  and  those  were  grayish  in  color 
and  a  little  bit  larger;  and  then  he  also 
told  me  that  he  drank  a  glass  full  of  some- 
thing that  tasted  oily.  I  asked  him,  'Did 
it  make  you  sick?'  and  he  said,  'No,  not 
right  away.'  But  in  a  few  minutes  he 
started  to  get.  cramps  and  pains  in  his 
stomach  and  started  to  vomit." 

The  question  is:  Did  the  trial  court 
err  in  admitting  this  testimony  and  other 
proof  of  a  similar  nature?  It  is  argued 
that  defendant  is  not  bound  by  such  state- 
ments; that  Broz  was  under  the  care  of 
his  own  physician,  and  the  latter's  instruc- 
tions were  obeyed  by  the  nurses  and  other 
employees  of  the  hospital;  that  Broz,  under 
specific  directions  of  his  physician,  was 
allowed  the  freedom  of  his  room  and  of 
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the  halls  in  the  hospital ;  that  bichlorid  of 
mercury  was  used  in  the  hospital  as  an  in- 
dispensable disinfectant,  and  that  it  was 
kept  for  that  purpose  in  a  sinkroom,  where 
Broz  found  the  tablets;  that  he  took  the 
poison  with  suicidal  intent,  there  being  at 
the  time  no  reason  to  suspect  that  he  would 
do  so.  Defendant  adduced  proof  in  support 
of  the  positions  thus  taken.  If,  however, 
the  statements  of  Broz  were  properly  ad- 
mitted, there  is  evidence  of  negligence  on 
the  part  of  defendant.  Intermittent  men- 
tal infirmities  of  the  patient  were  pleaded 
in  the  petition  and  admitted  in  the  answer. 
The  pleadings,  evidence,  and  circumstances 
justify  a  finding  that  he  was  admitted  to 
the  hospital  under  an  implied  obligation 
that  he  should  receive  such  reasonable  care 
and  attention  f6r  his  safety  as  his  mental 
and  physical  condition  required.  The  phy- 
sician employed  by  him  did  not  relieve  the 
hospital  of  responsibility  for  negligence  on 
its  part,  if  any.  The  patient  was  under 
the  personal  observation  of  his  physician 
only  a  small  portion  of  the  time.  In  the 
latter*s  absence  and  during  emergencies 
he  was  imder  the  care  of  the  nurses  and 
the  interne,  who  were  employees  of  the 
hospital.  Within  the  scope  of  their  em- 
ployment their  employer  is  legally  respons- 
ible for  their  negligence  to  a  patient.  Wet- 
zel V.  Omaha  Maternity  &  General  Hospital 
Asso.  96  Neb.  636,  148  N.  W.  582,  7 
N.  C.  C.  A.  82.  The  patient's  physician  did 
not  manage  or  control  the  hospital,  and  he 
is  not  liable  for  the  negligence  of  hospital 
nurses  and  internes,  if  he  had  no  connec- 
tion with  any  negligent  act.  Harris  v. 
Fall,  27  L.R.A.(N.S.)  1174  and  note  (100 
C.  C.  A.  497,  177  Fed.  79,  3  N.  0.  C.  A. 
176).  In  absence  of  the  physician  em- 
ployed by  Broz,  and  in  absence  of  the  lat- 
ter's  wife,  and  of  his  relatives  and  friends, 
while  he  was  under  the  exclusive  care  of 
hospital  nurses,  he  took  bichlorid  of  mer- 
cury and  died  as  a  result.  These  facts  are 
indisputably  established.  Several  hours 
after  the  poison  had  been  taken,  the  hos- 
pital authorities  in  the  meantime  having 
had  ample  time  to  make  an  investigation. 
Dr.  Mares  called  upon  the  head  nurse, 
and,  according  to  his  testimony,  was  told 
that  the  patient  had  taken  poison.  "How 
did  he  get  it?"  was  then  asked.  This  was 
a  proper  inquiry  by  the  patient's  brother- 
in-law.  It  was  directed  to  the  head  nurse, 
an  employee  of  defendant.  She  was  the 
person  who  would  be  most  likely  to  know 
the  truth.  The  inquirer  had  a  right  to 
know  the  fact.  The  nurse,  instead  of  fully 
answering  the  question,  directed  the  in- 
quirer to  go  to  the  patient's  room  and  ask 
how  and  where  he  got  the  poison  and  what 
it  was.  Dr.  Mares  did  as  she  directed, 
L.R.A.1915D. 


returned,  and  told  her  what  the  patient 
said.  She  replied,  "That  is  what  I 
thought."  This  is  the  story  of  Dr.  Mares. 
Were  the  statements  of  the  patient,  in  con- 
nection with  what  the  head  nurse  said,  ad- 
missions binding  on  defendant?  The  ex- 
pression, "That  is  what  I  thought,"  may 
fairly  be  construed  to  imply  previous 
knowledge  on  part  of  the  head  nurse,  and 
to  indicate  the  approval  of  the  patient's 
version  of  what  he  took  and  where  he  ob- 
tained it.  An  eminent  text  writer  says: 
"The  admissions  of  a  third  person  are  also 
receivable  in  evidence,  against  the  party 
w^ho  has  expressly  referred  another  to  him 
for  information,  in  regard  to  an  uncertain 
or  disputed  matter.  In  such  cases,  the 
party  is  bound  by  the  declarations  of  the 
persons  referred  to,  in  the  same  manner, 
and  to  the  same  extent,  as  if  they  were 
made  by  himself."  1  Greenl.  Ev.  16th  ed. 
§  182. 

Even  if  no  reply  had  been  made  by  the 
head  nurse  to  the  statements  tending  to 
show  negligence  on  the  part  of  defendant's 
employees,  silence  might  be  considered  an 
admission,  under  the  circumstances,  since 
the  head  nurse  would  naturally  deny  state- 
ments implying  negligence,  if  untrue.  16 
Cyc.  956.  Defendant  is  a  corporation  and 
could  only  act  through  officers,  agents,  or 
servants,  and  it  is  bound  by  what  they  do 
in  the  performance  of  th^ir  duties.  Where 
a  hospital  patient  takes  poison  at  night, 
in  the  absence  of  his  physician  and  friends, 
while  he  is  under  the  exclusive  care  of 
nurses  and  internes,  harsh  and  technical 
rules  of  evidence  should  not  be  enforced 
to  exclude  proper  testimony  tending  to 
throw  some  light  on  material  facts  which, 
on  account  of  the  pecuniary  interests  and 
the  reputation  of  the  hospital,  there  might 
be  a  temptation  to  conceal.  The  conclu- 
sion is  that  there  was  no  error  in  over- 
ruling objections  to  the  admissions  or  dec- 
larations proved. 

It  is  further  contended  that  there  M'as 
no  evidence  of  negligence  on  the  part  of 
defendant  in  treating  the  patient  after  he 
had  taken  the  poison,  and  that  the  trial 
court  erroneously  submitted  the  question 
to  the  jury.  At  night,  during  the  ahaonce 
of  the  patient's  physician,  it  was  clearly 
the  duty  of  the  hospital  interne,  wlio  was 
a  physician,  and  the  nurses  in  charge,  to 
give  such  treatment  and  attention  as  the 
emergency  demanded,  when  known.  De- 
fendant was  prepared  for  such  an  exigency. 
One  of  the  purposes  of  a  hospital  in  as- 
suming control  of  a  patient,  for  privat<j 
gain,  is  to  furnish  promptly  modern  equip- 
ment, facilities,  and  treatment.  To  avail 
himself  of  these  advantages  the  patient  left 
his   farm   in   Saline  county  and   intrusted 
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himself  to  the  care  of  defendant.  The  du- 
ties which  such  a  hospital  owes  to  a  pa- 
tient are  commensurate  with  the  responsi^ 
bilities  assumed.  The  approTed  rule  is 
that  a  patient  is  generally  admitted  to  a 
hospital,  conducted  for  private  gain,  under 
an  implied  obligation  that  he  shall  receive 
such  reasonable  care  and  attention  for  his 
safety  as  bis  mental  and  physical  condition, 
if  known,  may  require.  Wetzel  v.  Omaha 
Maternity  &  General  Hospital  Asso.  With- 
in the  meaning  of  this  rule,  the  interpreta- 
tion which  the  trial  court  put  upon  the 
proof  of  negligence  on  the  part  of  defend- 
ant in  treating  Broz,  after  he  had  taken 
bichlorid  of  mercury,  is  approved  upon  an 
examination  of  all  of  the  circumstances  of 
the  case,  and  error  in  submitting  the  ques- 
tion to  the  jury  is  not  affirmatively  shown. 
It  may  fairly  be  inferred  from  all  of  the 
proofs  relating  to  this  subject  that  nurses 
were  promptly  apprised  of  the  taking  of 
the  poison,  and  that  proper  treatment  was 
negligently  delayed. 

Another  reason  urged  as  a  ground  for 
reversal  is  the  absence  of  evidence  that 
Broz  would  have  recovered,  with  an  earning 
capacity  justifying  the  verdict.  A  mere 
fitful  or  temporary  mental  disorder  will 
not  be  presumed  to  continue.  Turner  v. 
Rusk,  53  Md.  65;  People  v.  Francis,  88  Cal. 
183;  Hall  v.  Unger,  2  Abb.  (U.  S.)  507, 
Fed.  Gas.  No.  6,949;  Leache  v.  State,  22 
Tex.  App.  279,  58  Am.  Rep.  638,  3  S.  W. 
539;  Ford  v.  State^  71  Ala.  385.  In  the 
present  case  there  is  proof  tending  to  show 
that  the  mental  disorder  was  temporary, 
and  that  the  patient  would  have  recovered, 
had  he  not  taken  poison.  An  earning  ca- 
pacity sufficient  to  support  the  judgment 
is  also  shown.  On  these  issues  the  credi- 
bility of  the  witnesses  and  the  weight  of 
the  evidence  were  questions  for  the  jury, 
and  in  the  respects  mentioned  no  sufficient 
reason  for  setting  aside  the  verdict  has 
been  suggested. 

A  direction  to  the  jury  submitting  the 
question  of  negligence  on  the  part  of  de- 
fendant in  leaving  Broz  unattended  in  his 
room  and  in  the  halls  is  criticized  as  erro- 
neous. In  this  connection  it  is  insisted 
that  the  physician  employed  by  Broz  in- 
structed defendant  to  allow  him  the  free- 
dom of  his  room  and  the  halls,  that 
employees  of  defendant  did  so,  and  that  it 
is  not  chargeable  with  negligence  for  com- 
plying with  instructions.  The  directions 
of  the  physician  should  be  considered  with 
the  duty  of  the  hospital  to  give  the  patient 
such  reasonable  care  and  attention  for  his 
safety  as  his  mental  and  physical  condition 
required.  Defendant  was  not  instructed  to 
allow  the  patient,  who  had  been  suffering 
from  a  fitful  mental  disorder,  access  to  a 
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hospital  sinkroom,  where  poisons,  in  the 
form  of  medicine  tablets,  were  kept. 
Whether  there  was  negligence  in  allowing 
the  patient  access  to  such  a  place  in  the 
nighti  while  unattended,  was  a  question  for 
the  jury. 

The  views  taken  in  regard  to  the  proofs 
and  to  the  law  applicable  thereto  result  in 
the  conclusion  that  tliere  was  no  prejudicial 
error  in  giving  or  in  refusing  instructions 
to  the  jury. 

Affirmed. 

Sedgwick,  J.,  dissenting: 

The  facts  in  this  case  are  in  some  re- 
spects identical  with  those  in  Wetzel,  v. 
Omaha  Maternity  &  General  Hospital  Asso. 
96  Neb.  636.  X48  N.  W.  582,  7  N.  C.  C.  A.  82. 
This  defendant  was  also  defendant  in  that 
case,  and  it  appears  that  it  was  organized 
to  own  and  conduct  a  hospital  for  profit, 
and  that  the  hospital  is  not  an  eleemosy- 
nary or  charitable  institution,  and  is  liable 
for  negligence  in  the  performance  of  du- 
ties undertaken  by  it. 

The  court  submitted  the  case  to  the  jury 
with  the  following  instruction:  "The 
plaintiff  bases  her  right  to  recover  in  this 
action  upon  two  specifications  of  negligence 
on  the  part  of  the  defendant:  (1)  That 
the  defendant  was  negligent  in  permitting 
Adolph  F.  Broz  to  remain  for  a  long  time 
unattended  and  unguarded  in  his  room, 
and  in  the  hallways  of  the  hospital^  and 
In  negligently  leaving  in  an  exposed  and 
unguarded  place  the  poison  which  Adolph 
F.  Broz  took.  (2)  That  after  the  em- 
ployees and  agents  of  the  defendant  were 
apprised  that  Adolph  F.  Broz  had  taken 
poison,  it  negligently  failed  to  administer 
proper  remedies  and  antidotes  for  the  re- 
lief of  said  Adolph  F.  Broz.'' 

The  issues  so  stated  were  substantially 
the  issues  tried  by  the  parties. 

The  theory  of  the  defendant  is  that  the 
deceased  left  his  room  and  went  to  the  sink- 
room  and  there  found  the  bichlorid  of  mer- 
cury which  he  took  with  suicidal  intent, 
and  that  in  such  case  the  defendant  would 
not  be  liable.  The  theory  of  the  plaintiff 
is  that  he  found  these  tablets  on  the  table 
near  his  bed  in  his  room,  and  that  he  took 
them  by  mistake,  supposing  they  were  med- 
icine prescribed  for  him.  By  the  above- 
quoted  instruction  the  court  submitted  both 
of  these  theories  to  the  jury.  It  appears 
to  be  conceded  that,  if  the  deceased  was 
in  his  right  mind  so  as  to  be  responsible 
for  his  acts,  and  took  this  poison  with  the 
purpose  and  intention  of  destroying  his 
own  life,  there  would  be  no  liability  on  the 
part  of  the  defendant.  One  of  the  conten-i 
tions  Off  the  defendant  is  that  there  was 
not  sufficient  evidence  to  justify  submitting* 
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to  the  jury  the  question  whether  these 
hichlorid  tablets  were  found  upon  the  table 
in  the  patient's  room.  The  evidence  of 
Miss  Thimling,  his  nurse,  was  clear  and 
positive  that  when  she  left  his  room  a  few 
minutes  before  he  took  the  poison  there 
were  no  tablets  or  medicine  of  any  kind  on 
the  table,  and  that  she  never  saw  any  of 
the  tablets  in  his  room,  and  these  tablets 
were  never  taken  to  the  sick  rooms.  Hfer 
testimony  was  supported  by  the  positive 
testimony  of  many  witnesses  and  must  pre- 
vail unless  there,  is  substantial  evidence  to 
the  contrary.  Some  of  the  defendant's  evi- 
dence upon  this  point  will  be  further 
stated  in  another  connection.  The  only 
evidence  tending  to  prove  that  they  were 
found  there  by  the  patient  is  the  evidence 
of  the  plaintiff  and  her  brother,  Dr.  Mares, 
that  the  patient  made  declarations  to  that 
effect.  This  evidence  was  objected  to  as 
incompetent  and  hearisay. 

There  was  substantial  evidence  that  the 
deceased  had  gone  to  the  sinkroom  and 
had  taken  this  hichlorid  of  mercury  for  the 
purpose  of  taking  his  own  life.  The  next 
morning,  about  nine  hours  afterwards,  Dr. 
Mares  visited  the  patient  in  his  room,  and 
upon  the  witness  stand  he  was  asked  r 
"Now,  Doctor,  you  may  state  what  Adolph 
Broz  said  to  you  in  that  room  that  morn- 
ing?" This  was  objected  to  on  the  ground 
that  it  was  incompetent  and  hearsay.  The 
objection  was  overruled,  and  the  defendant 
answered:  "When  I  came  in  the  room,  I 
said,  'Adolph,  what  did  you  do,  and  what 
did  you  do  it  for?'  and  he  said,  'I  did  not 
do  anything.'  He  said,  'I  took  four  tablets 
off  the  tray  on  tiie  table.'  He  pointed  at 
the  table,  and  he  said,  he  thought  it  was 
his  medicine,  and  I  asked  him  what  kind 
they  were,  and  he  said  they  were  blue  in 
color,  and  a  little  smaller  than  usual.  And 
then  he  told  me  that  he  took  them  because 
lately  they  were  changing  medicine  on  him, 
and  so  he  thought  it  was  his  medicine,  and 
I  asked  him  if  h^  used  to  take  so  many, 
atid  he  said,  no,  he  only  took  two,  and 
sometimes  only  one,  and  those  were  gray- 
ish in  color  and  a  little  bit  larger.  And 
then  he  also  told  me  that  he  drank  a  glass 
full  of  something  that  tasted  oily.  I  asked 
him,  did  it  make  you  sick,  and  he  said, 
no,  not  right  away,  but  in  a  few  minutes 
he  started  to  get  cramps  and  pains  in  his 
stomach  and  started  to  vomit." 

The  defendant  then  moved  to  strike  out 
this  evidence  because  it  was  incompetent 
and  hearsay,  and  the  motion  was  overruled. 
This  evidence  was,  of  course,  incompetent 
as  a  dying  statement,  since  evidence  of  dy- 
ing statements  is  allowed  only  in  criminal 
cases.  It  is  contended  that  it  is  competent 
as  a  part  of  the  rea  geatiB,  The  modern 
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rule  as  to  what  is  and  what  is  not  a  part 
of  the  re8  geatce  is  aptly  and  carefully 
stated  in  Travellers'  Ins.  Co.  v.  Moslev,  S 
Wall.  397,  19  L.  ed.  437.  This  case  is  of 
the  more  importance  and  interest  because 
it  considered  and  determined  no  other  ques- 
tion and  because  two  of  the  justices 
dissented,  and  the  question  is  quite  elabor* 
ately  and  thoroughly  discussed  in  the  dis- 
senting opinion.  The  law  is  stated  in  the 
syllabus:  "The  rea  gestce  are  the  state- 
ments of  the  cause  made  by  the  injured 
party  almost  contemporaneously  with  the 
occurrence  of  the  injury,  and  those  relating 
to  the  consequences  made  while  the  latter 
subsisted  and  were  in  progress." 

That  is,  in  an  injury  of  this  kind  there 
are  two  things  to  be  considered:  the  cause 
and  the  consequences  of  the  injury.  If  it  is 
desired  to  prove  the  cause  of  the  injury^ 
statements  "made  by  the  person  injured 
almost  contemporaneously  with  the  occur- 
rence" are  rea  gestae  the  things  done  that 
constitute  the  cause  of  the  injury.  If  it  is 
desired  to  prove  the  consequences  of  the 
injury,  then  statements  made  by  the  in- 
jured person  while  the  consequences  sulisist 
and  are  in  progress  may  be  evidence  of  the 
rea  geatce,  the  things  suffered  as  the  con- 
sequences of  the  injury.  And  so,  in  this 
case,  if  it  was  desired  to  prove  the  con- 
dition in  which  the  physician  found  the 
patient,  it  would  be  competent  to  prove  the 
questions  of  the  physician  ana  the  answers 
of  the  patient  as  to  his  suffering  and  such 
matters  as  would  enable  the  physician  to 
determine  his  condition.  In  the  case  cited, 
Mrs.  Mosley  testified  that  her  husband  left 
the  bed  "between  12  and  1  o'clock;  that, 
when  he  came  back,  he  said  he  had  fallen 
down  the  back  stairs,  and  almost  killed 
himself;  that  he  had  hit  the  back  part  of 
his  head  in  falling  downstairs; 
she  noticed  that  his  voice  trembled;  he 
complained  of  his  head,  and  appeared  to  be 
faint  and  in  great  pain."  His  son  testified 
"that,  about  12  o'clock  of  the  night  before- 
mentioned,  he  saw  his  father  lying  with  his 
head  on  the  counter,  and  asked  him  what 
was  the  matter;  he  replied  that  he  had 
fallen  down  the  back  stairs  and  hurt  him- 
self very  badly." 

From  this  it  appeared  that  in  a  very 
short  time  after  the  deceased  left  his  bed 
he  was  found  injured  and  made  these  dec- 
larations as  to  its  cause  whicli  brings  them 
within  the  rule  announced  in  the  syllabus, 
as  statements  of  the  cause,  made  by  the 
person  injured  almost  contemporaneously 
with  its  occurrence. 

It  will  be  observed  that  the  declarations 
testified  to  by  the  witness  in  the  case  at  bar 
related  wholly  to  the  cause  of  his  injury, 
the  taking  of  the  poieon,  uid  not  te  the  con- 
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Bequ^sees  of  the  injury.  They  were  made 
nt^  almost  contemporaneously  with  the 
cause  to  which  they  related,  but  some  nine 
hours  thereafter.  He  was  asked  by  his 
brother-in-law,  "What  did  you  do,  and  what 
did  you  do  it  forT"  He  had  had  ample 
time  to  consider  his  action,  and  had  suf- 
fered Tery  much  from  its  consequences. 
He  knew  that  his  brother-in-law  would  dis- 
approve of  his  taking  poison  purposely. 
His  answer  tended  to  shield  himself  from 
blame,  and  was  in  no  sense  contempora- 
neous with  the  act  that  it  is  supposed  to 
explain.  This  same  witness  was  allowed 
to  testify  to  a  conyersation  that  he  had 
with  the  deceased  at  about  10  o'clock  on 
the  following  night,  nearly  twenty-four 
hours  after  the  cause  of  the  injury,  which 
declarations  related  wholly  to  the  cause  of 
his  injury,  and  had  nothing  to  do  with 
the  consequences  ol  the  injury;  that  is,  the 
condition  in  which  the  physician  found  him. 

The  plaintiff  first  saw  her  husband  after 
the  accident  about  4  o'clock  the  following 
afternoon.  She  testified  that  when  she 
went  into  the  room  the  nurse  was  treating 
Broz,  and  that  she  asked  the  niurse  what 
her  husband  took,  and  the  nurse  said,  "He 
took  some  poison  pills,"  and  that  while  she 
was  in  the  room  the  Burse  was  there.  "He 
(Bros)  was  pointing  to  the  table,  and  he 
said:  1  took  them  on  that  table,  on  the 
little  tray.  I  thought  they  were  my  medi- 
cine.'" That  the  nurse  told  her  to  ask 
him,  and  she  asked  him,  and  that  his  state- 
ment was  an  answer  to  her  question,  and 
that  after  her  husband  had  made  that 
statement  the  nurse  did  not  say  a  thing.  It 
seems  clear  that  this  evidence  was  not  ad- 
missible    as     part     of     the     rea     gestce. 

It  is  said  that  this  evidence  was  com- 
petent as  admissions  of  the  nurses  which 
would  be  binding  upon  the  defendant.  The 
physician  testified  that  he  was  requested  by 
the  head  nurse  of  the  hospital  to  aak  these 
questions  of  the  patient,  and  that  he  re- 
ported to  the  nurse  what  the  patient  had 
said,  and  that  the  nurse  replied,  "That  is 
what  I  thought."  If  we  consider  that  the 
doctor's  evidence  in  regard  to  these  dec- 
larations was  competent  as  proving 
admissions  on  the  part  of  the  hospital 
authorities,  the  supposed  admission  of  the 
nurse  was  so  indefinite  as  to  be  of  little 
value.  Her  expression,  "That  is  what  I 
thought,"  might  have  related  to  the  fact 
of  his  having  taken  poison,  or  it  might 
have  related  to  the  manner  of  his  taking 
it,  as  shown  by  the  alleged  declaration. 
Such  evidence  is  not  of  sufficient  import- 
ance to  overcome  the  evidence  on  this  point 
which  is  further  stated  in  the  discussion 
of  the  following  contention.  The  conten- 
tion that  these  tablets  were  found  on  the 
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table  in  the  patient's  room  should  not  have 
been  submitted  to  the  jury. 

The  defendant  contends  that  there  is  no 
evidence  of  negligence  on  its  part  in  the 
treatment  of  Broz  after  the  discovery  of 
his  condition.  The  evidence  shows  that  if 
th«  patient  had  swallowed  a  large  quantity 
of  bichlorid  of  mercury  a  delay  of  a  half 
hour,  and  probably  a  much  shorter  time, 
in  administering  antidotes,  would  gener- 
ally, if  not  always,  prove  fatal.  The  in- 
terne and  nurses  were  not  physicians.  Thia 
was  understood  by  all  parties.  The  phy- 
sicians were  employed  by  the  parties  and 
their  friends.  Negligence,  therefore,  could 
not  be  imputed  to  the  defendant  because  of 
not  keeping  a  competent  physician  in  con- 
tinual attendance.  It  was  the  duty  of  the 
defendant  to  furnish  attendants  of  ordinary 
prudence  and  caution. 

Miss  MacRea  testified  that  she  and  Misa 
Thimling  were  in  the  hall,  not  far  from 
the  patient's  room,  and  when  she  heard 
the  moaning  and  vomiting  in  the  patient'a 
room  she  went  there  immediately  and 
found  him  upon  the  fioor,  etc.,  and  called 
his  nurse.  Miss  Thimling,  who  came  at 
once.  They  together  returned  the  patient 
to  his  bed,  and  Miss  MacRea  questioned 
him  as  to  the  cause  of  his  condition,  and 
he  told  her  that  he  had  taken  tablets  from 
the  sinkroom.  She  ran  to  the  sinkroom 
and  obtained  some  of  the  bichlorid  tablets 
and  showed  them  to  the  patient  and  asked 
him  if  that  was  what  he  took,  and  he  an- 
swered that  it  was,  that  he  knew  he  never 
would  get  well,  and  that  he  did  not  want 
to  live  any  longer,  and  that  was  the  reason 
he  took  the  tablets.  She  then  ran  imme- 
diately to  the  head  nurse  and  to  Dr.  Par- 
sons, the  interne.  She  says  this  was  done 
instantly  and  did  not  take  her  more  than 
a  minute,  and  they  told  her  to  give  him 
some  milk  and  the  whites  of  eggs,  and  she 
and  Misa  Thimling  gave  him  the  milk  and 
whites  of  eggs  before  Dr.  Parsons  arrived, 
which  was  almost  immediately,  and  that 
then,  under  Dr.  Parsons'  directions  and 
with  his  help,  they  gave  him  a  large  quan- 
tity of  milk  and  at  least  three  whites  of 
eggs.  The  witness  called  Dr.  Coulter  and 
informed  him  of  the  condition  and  what 
they  had  done.  He  gave  them  some  addi- 
tional directions,  which  they  proceeded  to 
comply  with. 

Miss  Thimling,  who  was  in  charge  of  the 
patient  at  the  time,  testified  that  she  was 
in  the  hall  and  heard  groaning  and  vomit- 
ing in  the  patient's  room.  Miss  MacRea 
was  with  her  and  went  at  once  to  the  pa- 
tient's room,  and  she  followed  almost  im- 
mediately. She  gave  him  his  medicine  at 
about  9  o'clock  that  night  and  was  fre- 
quently in  his  room  afterwards  and  before 
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the  accident  occurred.  He  came  out  into 
the  hall  several  times  and  she  took  him 
back.  He  complained  that  his  room  was 
hot  and  that  he  could  not  sleep.  She  testi- 
Sed  that  Miss  MacRea  went  to  his  room 
first  and  she  followed  immediately  after, 
and  that  when  she  reached  the  room  he  was 
telling  Miss  MacRea  what  was  the  matter 
with  him  and  said  that  he  had  taken  blue 
pills,  and  she  asked  him  where  he  got  them, 
and  he  told  her,  ''Out  of  the  little  room, 
out  of  a  bottle,"  and  she  asked  him  what 
he  took  them  for,  and  that  was  the  last 
she  heard.  She  was  called  out  of  the  room 
to  attend  to  another  patient  and  returned 
immediately.  When  she  went  back  to  the 
room.  Miss  MacRea  had  gone  to  call  the 
head  nurse  and  the  doctor,  and  when  Miss 
MacRea  returned  they  gave  him  a  glass  of 
milk  and  the  white  of  an  ^g.  After  they 
had  given  him  that  he  refused  to  swallow, 
and  Dr.  Parsons,  the  Interne,  had  come  by 
that  time,  and  they  gave  him  two  quarts  of 
milk  and  the  whites  of  two  eggs  through 
the  stomach  tube;  that  Dr.  Parsons  talked 
with  him,  and  he  "told  the  same  thing  that 
he  told  Miss  MacRea."  She  never  heard 
him  say  anything  else  as  to  where  he  got 
the  tablets.  She  testified  that  the  biehlo- 
rid  tablets  were  kept  in  the  sinkroom  and 
that  she  had  never  seen  any  in  any  place  in 
the  hospital  except  in  the  sinkroom,  oper- 
ating room,  and  the  drug  room;  that  when 
she  had  given  him  his  medicine  she  washed 
the  glass  and  placed  it  on  the  table  beside 
his  bed;  that  there  was  no  medicine  on  the 
table;  and  that  she  never  saw  any  medicine 
in  his  room  during  the  time  that  she  waited 
on  him,  except  when  she  administered  it  to 
him. 

Dr.  Parsons  also  testified  that  when  he 
was  called  by  Miss  MacRea  he  went  at  once 
to  the  patient's  room,  and  he  corroborates 
her  fully  in  regard  to  the  treatment  and 
in  r^ard  to  Broz's  statements  aa  to  the 
cause  of  the  accident. 

If  these  witnesses  are  to  be  believed,  Mr. 
Broz  procured  these  tablets  from  the  sink- 
room.  It  was  not  discovered  that  he  had 
taken  poison  until  it  had  already  taken 
effect  and  he  was  suffering  severely  there- 
from. Then  the  nurses  placed  him  upon 
the  bed  and  got  their  instructions  from 
the  head  nurse  and  Dr.  Parsons  and  ad- 
ministered the  proper  antidotes  without 
any  delay.  The  proper  treatment  must 
have  been  administered  within  a  very  few 
minutes,  not  more  than  three  or  four,  prop- 
ably  within  two,  minutes  after  he  was 
found.  This  evidence  is  without  contradic- 
tion. The  allegation  of  negligence  in  the 
care  of  the  patient  after  the  poison  was 
taken  is  not  supported  by  the  evidence  and 
should  not  have  been  submitted  to  the  jury. 
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The  evidence  of  the  plaintiff  and  the  wit- 
ness Mares  as  to  declarations  of  the  de- 
ceased were  incompetent,  and  the  allega- 
tions of  negligence  in  leaving  the  poison 
tablets  in  the  patient's  room  and  in  neg- 
lecting proper  remedies  after  it  was 
discovered  that  he  had  taken  poison  were 
not  sustained,  and  those  issues  should  not 
have  been  submitted  to  the  jury. 

liOtton  and  Hanier,  JJ.,  concur  in  dis- 
sent. 

Petition  for   rehearing  denied. 


NOHTH     CAROIilNA     SUPREME! 

COURT 

L.  T.  OOTTINGHAAI,  Appt., 

v. 

MARYLAND   MOTOR   CAR  INSURANCE 

COMPANY. 

( 188  N.  C.  259,  84  S.  E.  274.) 

Insurance  —  temporary  breach  of  con- 
dition —  effect. 

The  inclusion  in  a  deed  of  trust  of  per- 
sonal property,  of  an  automobile  insured  by 
a  policy  providing  that  it  shall  become  void 
i^  the  property  becomes  encumbered,  will 
not  prevent  recovery  on  the  policy  if  the 
deed  of  trust  is  only  temporary,  and  is  sat- 
isfied and  canceled  before  the  loss,  and  is 
not  material  to  the  risk,  or  fraudulent. 

(February  17,  1916.) 

APPEAL  by  plaintiff  from  a  judgment 
of  the  Superior  Court  for  Mecklenburg 
County  in  defendant's  favor  in  an  action 
brought  to  recover  the  amount  alleged  to 
be  due  under  a  policy  insuring  plaintiff's 
automobile  against  loss  by  fire.  Reversed. 
The  facts  are  stated  in  the  opinion. 

Note.  —  For  effect  of  temporary  condi- 
tion which  ceased  before  loss,  under  general 
provision  against  increase  of  risk,  or  speci- 
fic provision  against  certain  conditions,  in- 
cluding provisions  as  to  encumbrances,  see 
notes  to  Sumter  Tobacco  Warehouse  Co.  v. 
Phoenix  Ins.  Co.  10  L.R.A.(N.S.)  736;  Port 
Blakely  Mill  Co.  v.  Springfield  F.  &  M.  Ins. 
Co.  28  L.R.A.(N.S.)  593;  Clute  v.  Clinton- 
ville  Mut.  F.  Ins.  Co.  32  L.R.A.(N.S.)  240; 
and  McClure  v.  Mutual  F.  Ins.  Co.  48  L.R.A. 
(N.S.)  1221.  A  similar  question  with  re- 
spect to  policies  of  life  insurance  is  con- 
sidered in  the  note  to  Edmonds  v.  Mutual 
L.  Ins.  Co.  60  L.R.A.(N.S.)   692. 

Generally,  as  to  automobile  insurance,  see 
notes  to  Harris  v.  American  Casualty  Co. 
44  L.R.A.(N.S.)  70,  and  Patterson  v.  Stand- 
ard Acci.  Ins.  Co.  61  L.R.A.(N.S.)  583; 
and  later  cases,  Chapin  v.  Ocean  Acci.  & 
Guarantee  Corp.  52  L.R.A.(N.S.)  227,  and 
Valley  Mercantile  Co.  t.  Si.  Paul  F.  4  M. 
Ina.  Ce.  LJLA.1916B,  327. 
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Messrs.  Stewart  &  McRae,  for  appel- 
lant: 

The  loss  occurred  after  the  deed  of  trust 
was  paid  off  and  canceled. 

2  Cooley,  Ins.  p.  1780;  Elliott,  Ins.  § 
206;  McCarty  v.  Imperial  Ins.  Co.  126  N. 
C.  820,  36  S.  E.  284;  Albert  v.  Mutual  L. 
Ins.  Co.  122  N.  C.  92,  65  Am.  St.  Rep.  693, 
30  S.  £.  327;  Strause  v.  Palatine  Ins.  Co. 
128  N.  C.  64,  38  S.  £.  256;  Born  y.  Home 
Ins.  Co.  110  Iowa,  379,  80  Am.  St.  Rep.  300, 
81  N.  W.  676,  120  Iowa,  299,  94  N.  W.  849; 
Athens  Mut.  Ins.  Co.  v.  Tonej,  1  Ga.  App. 
492,  57  S.  E.  1013;  Hinckley  T.  Germania 
F.  Ins.  Co.  140  Mass.  38,  54  Am.  Rep.  445, 
1  N.  E.  737;  Phillips,  Ins.  §  975;  Sumter 
Tobacco  Warehouse  Co.  v.  Phxenix  Assur. 
Co.  76  S.  C.  76,  10  L.R.A.(N.S.)  737,  121 
Am.  St.  Rep.  941,  56  S.  E.  654,  11  Ann.  Cas. 
780;  Silver  v.  London  Assur.  Corp.  61 
Wash.  593,  112  Pac.  666;  State  Ins.  Co.  v. 
Schreck,  27  Neb.  527,  6  L.R.A.  524,  20  Am. 
St.  Rep.  696,  43  N.  W.  343;  Omaha  F.  Ins. 
Cb.  V.  Dierks,  43  Neb.  473,  61  N.  W.  740; 
Johansen  v.  Home  F.  Ins.  Co.  54  Neb.  548, 
74  N.  W.  866. 

Messrs.  Cameron  Morrison  and  J.  H. 
McLain  for  appellee. 

Clark,  Ch.  J^  deliv^ed  the  opinion  of  the 
court: 

On  June  11,  1913,  the  defendant  insured 
the  automohile  of  the  plaintiff  against  loss 
by  fire  for  the  term  of  one  year,  and  the 
plaintiff  paid  the  premium  of  $25  therefor. 
On  September  19,  1913,  the  plaintiff  exe- 
cuted a  deed  of  trust  on  a  number  of  horses, 
wagons,  and  other  property,  including  the 
automobile.  Three  days  thereafter  the  deed 
of  trust  was  paid  off,  and  canceled  of  rec- 
ord on  September  22d,  only  three  days 
after  its  execution.  On  September  26th, 
four  days  thereafter,  the  automobile  was 
destroyed  by  fire.  The  defendant  filed  an 
answer,  but  when  the  case  was  called  for 
trial  demurred  to  the  complaint  on  the 
ground  that  the  policy  contained  this  pro- 
vision: "This  policy,  unless  otherwise  pro- 
vided by  agreement  indorsed  hereon  in  writ- 
ing by  an  authorized  agent  of  the  company, 
shall  be  void  if  the  interest  of  the  assured  be 
other  than  unconditional  and  Sole  owner- 
ship; or  if  the  property  hereby  insured  be 
or  become  encumbered  by  a  chattel  mort- 
gage; or  if  any  change,  other  than  by  death 
of  the  assured,  take  place  in  the  interest  or 
title  of  the  property  hereby  insured, 
whether  by  legal  process  or  judgment  or 
by  voluntary  act  of  the  assured,  or  other- 
wise." 

The   court   sustained  the   demurrer,   and 
the  plaintiff  appealed.    The  loss  occurred  as 
above  stated,  after  the  deed  of  trust  was 
paid  off  and  canceled. 
LJR^.1915D. 


•  2  Cooley,  Ins.  1780,  citing  many  cases, 
I  says:  "The  general  rule  that  a  breach  of 
j  the  condition  against  encumbrance  is  ground 
for  forfeiture  must  be  modified  where  the 
encumbrance  is  merely  temporary,  and  it  is 
not  in  existence  at  the  time  of  loss.  It 
may  be  regarded  as  settled  by  the  weight  of 
authority  that  the  effect  of  the  encumbrance 
is  merely  to  suspend  the  risk,  and  on  the 
cancelation  or  discharge  of  the  encumbrance^ 
the  policy  is  revived." 

Elliott,  Ins.  §  205,  collating  the  authori- 
ties also  says:  "The  weight  of  authority 
seems  to  support  the  view  that  a  violation 
of  a*  condition  that  works  a  forfeiture  of 
the  policy  merely  suspends  the  insurance 
during  the  violation,  and  if  the  violation  is 
discontinued  during  the  life  of  the  policy^ 
and  does  not  exist  at  the  time  of  the  loss, 
the  policy  revives,  and  the  company  is  li- 
able, although  it  had  never  consented  to 
the  violation  of  the  conditions  in  the  policy,, 
and  such  violation  has  been  such  that  the 
company  could,  had  it  known  of  it  at  the 
time,  have  declared  a  forfeiture  therefor.** 

To  same  purport  Phillips,  Ins.  §  975, 
and  1  May,  Ins.  3d  ed.  §  101 ;  2  Am.  k  Eng. 
Enc.  Law,  2d  ed.  288,  and  note. 

A  case  almost  exactly  in  point  is  Strause 
V.  Palatine  Ins.  Co.  128  N.  C.  64,  38  S.  E. 
256,  where  the  defendant  set  up  a  defense 
that  the  mill  was  operated  at  night,  con- 
trary to  the  provisions  of  the  policy,  and 
this  court  said:  "The  fire  occurred  more 
than  three  months  thereafter,  and  was  in 
no  wise  traceable,  so  far  as  the  evidence 
shows,  to  the  working  at  night,  which  had 
long  ceased." 

Revisal  4806,  provides:  "All  contracts  of 
insurance  on  property,  lives  or  interests 
in  this  state  shall  be  deemed  to  be  made 
therein;  and  all  contracts  of  insurance,  the 
application  for  which  is  taken  within  this 
state,  shall  be  deemed  to  have  been  made 
within  this  state  and  shall  be  subject  to  the 
laws  thereof." 

Revisal  4808,  is  as  follows:  "All  state- 
ments or  descriptions  in  any  application 
for  a  policy  of  insurance,  or  in  the  policy 
itself,  shall  be  deemed  and  held  representa- 
tions and  not  warranties ;  nor  shall  any  rep- 
resentation, unless  material  or  fraudulent,, 
prevent  a  recovery  on  the  policy." 

The  purpose  of  Revisal  4808  was  to  pre- 
vent insurance  companies  from  escaping 
the  payment  of  honest  losses  upon  techni- 
calities and  strict  construction  of  con- 
tracts. 

In  construing  these  sections  in  McCarty 

V.  Imperial  Ins.  Co.  126  N.  C.  820,  36  S. 

E.  284,  where,  at  the  time  of  issuance  of' 

'  policy,  there  was  a  deed  in  trust  to  secure' 

I  a  debt  of  which  the  insurance  company  did 

not  have  notice,  and  where  the  policy  pro- 
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vided  that  it  should  be  void  if  the  interests 
of  the  insured  be  not  truly  stated)  this  court 
quoted  with  approval  from  Albert  v.  Mu- 
tual L.  Ins.  Co.  122  N.  C.  92,  66  Am.  St. 
Rep.  693,  30  S.  E.  327,  as  follows:  "This 
law  applies  to  all  policies  of  insurance, 
both  of  fire  and  of  life;  and  unless  such 
misrepresentations  materially  contribute  to 
the  loss,  or  fraudulently  evade  the  payment 
of  the  increased  premium,  they  do  not 
vitiate  the  policy.  Ordinarily,  these  are 
questions  of  fact  for  the  jury,  and  not  for 
the  court." 

In  the  present  case  the  deed  of  trust  given 
by  the  plaintiff  embraced  horses,  wagons, 
and  other  property  besides  t>he  automobile. 
This  mortgage  was  paid  off  before  the  loss, 
and  was  not  material  to  the  risk,  or  fraud- 
ulent. The  title  of  the  plaintiff  at  the  time 
of  the  loss  was  the  same  as  at  the  time  of 
the  delivery  of  the  policy.  The  deed  in 
trust  in  nowise  contributed  to  the  loss,  or 
in  any  way  affected  the  risk.  Weddington 
V.  Piedmont  F.  Ins.  Co.  141  N.  C.  244,  54 
S.  E.  271,  8  Ann.  Cas.  497;  Watson  v. 
North  Carolina  Home  Ins.  Co.  159  N.  C. 
638,  75  S.  E.  1105,  and  Roper  v.  National 
Fire  Ins.  Co.  161  N.  C.  151,  76  S.  E.  869, 
differ  from  this  case  vitally  in  that  in  them 
the  breach  of  the  condition  existed  at  the 
time  of  the  loss.  The  law  laid  down  in 
those  cases  had  reference  to  the  facts  there- 
in, and  has  no  bearing  on  this  case. 

In  Born  v.  Home  Ins.  Co.  110  Iowa,  379, 
80  Am.  St.  Rep.  300,  81  N.  W.  676,  it  is 
held  that  giving  a  mortgage  under  the  cir- 
cumstances of  the  present  case  is  a  tem- 
porary breach  of  the  policy,  and  when  the 
breach  was  removed  the  policy  was  revived. 
In  that  case  the  mortgage  given  on  the 
property  was  paid  off,  and  the  fire  occurred 
afterwards,  and  the  court  stiid:  "The 
theory  upon  which  an  existing  mortgage  is 
held  to  be  a  violation  of  a  clause  in  the 
policy  against  an  increase  of  risk  is  that  it 
does  increase  the  risk.  ...  At  the 
time  of  the  loss  the  personal  property  in 
question  was  in  the  possession  and  owner- 
ship of  the  plaintiff,  free  from  the  encum- 
brances of  the  mortgages,  and  covered  by  his 
valid  policy  of  insurance.  Therefore  he  is 
entitled  to  recover  for  the  loss  thereof," — 
citing  Wilkins  v.  Tobacco  Ins.  Co.  30  Ohio 
St.  317,  27  Am.  Rep.  455. 

On  the  rehearing  of  Bom  v.  Home  Ins. 
Co.  120  Iowa,  299,  94  N.  W.  849,  the  court 
reaffirmed  its  former  ruling.  The  Born  Case 
is  reported  80  Am.  St.  Rep.  300,  with  full 
annotations,  and  the  editor  reaches  this  con- 
clusion: "The  general  rule  to  be  deduced 
from  the  weight  of  authority  is  that  the 
violation  of  a  condition  in  a  policy  of  in- 
surance which  works  a  forfeiture  thereof 
merely  suspends  the  insurance  during  the 
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violation,  and  that  if  such  violation  is  dis- 
continued during  the  life  of  the  policy,  and 
is  nonexistent  at  the  time  of  loss,  the  policy 
revives,  the  insurance  is  restored,  and  the 
insurer  is  liable,  although  he  has  never  con- 
sented to  a  violation  of  the  conditions  in  the 
policy,  and  such  violation  has  been  such 
that  the  insurer  could,  had  he  known  of 
it  at  the  time,  have  declared  a  forfeiture 
therefor." 

Athens  Mut.  Ins.  Co.  v.  Toney,  1  Ga.  App. 
492,  57  S.  E.  1013,  holds  that  a  breach  of 
condition  suspends  the  policy  during  the  ex- 
istence of  the  breach,  and  the  removal  of 
the  breach  revives  the  policy.  In  that  case 
the  policy  contains  this  provision:  "This 
entire  policy,  unless  otherwise  provided  by 
agreement  indorsed  hereon  or  added  here- 
to, shall  be  void,  ...  if  a  building 
herein  described,  whether  intended  for  oc- 
cupancy by  owner  or  tenant,  be  or  become 
vacant  or  unoccupied  and  so  remain  for  ten 
days."  The  house  did  become  vacant,  but 
was  reoccupied  before  the  loss  occurred. 
It  is  thus  declared  by  Cooley  on  Insurance, 
Elliott  on  Insurance,  and  the  notes  to  the 
80  Am.  St.  Rep.  at  page  305,  that  the 
"weight  of  authority"  is  as  above  stated, 
and  an  examination  of  the  authorities  sus- 
tain that  view,  though  Vance  on  Insurance, 
433,  says  that  the  weight  of  authority  is 
otherwise. 

Among  many  cases,  besides  the  above,  sus- 
taining the  proposition  that  the  removal  of 
the  breach  revives  the  policy,  when  it  is 
removed  previous  to  the  loss,  and  has  in  no 
wise  contributed  to  it,  are  Lounsbury  v. 
Protection  Ins.  Co.  8  Conn.  459,  21  Am. 
Dec.  686;  Phoenix  Ins.  Co.  v.  Lawrence,  4 
Met.  (Ky.)  9,  81  Am.  Dec.  521;  Joyce  v. 
Maine  Ins.  Co.  45  Me.  168,  71  Am.  Dec.  536; 
United  States  F.  k  M.  Ins.  Co.  v.  Kimber- 
ly,  34  Md.  234,  6  Am.  Rep.  325;  Garrison 
V.  Farmers*  Mut.  F.  Ins.  Co.  56  N.  J.  L. 
235,  28  Atl.  8;  Mutual  F.  Ins.  Co.  v. 
Coatesville  Shoe  Factory,  80  Pa.  407; 
Hinckley  v.  Germania  F.  Ins.  Co.  140  Mass. 
47,  54  Am.  Rep.  445,  1  N.  E.  737;  McKib- 
ban  V.  Des  Moines  Ins.  Co.  114  Iowa,  41, 
86  N.  W.  38;  Traders'  Ins.  Co.  v.  Catlin, 
163  111.  256,  45  L.R.A.  595,  45  N.  E.  255. 

The  contrary  view  in  Vance  on  Insurance, 
supra,  is  largely  based  upon  Imperial  F. 
Ins.  Co.  V.  CoQs  County,  151  U.  S.  452,  38 
L.  ed.  231,  14  Sup.  Ct.  Rep.  379,  but  that 
case  has  no  application  here.  There  the 
policy  contained  a  provision  that  it  should 
become  void  if,  without  notice  and  permis- 
sion, "mechanics  are  employed  in  building, 
altering,  or  repairing  the  premises."  It 
was  found  that  such  building  and  repairing 
increased  the  risk,  and  though  the  work 
was  completed  before  the  fire  occurred,  and 
in  nowise  contributed  to  the  fire,  yet  the 


CX)TnNGHAM  ▼.  MARYLAND  MOTOR  CAR  INS.  CO. 


347 


alterations  were  very  material,  and  were  in 
existence  at  the  time  of  the  fire.  In  that 
case  there  was  a  forbidden  physical  altera- 
tion made,  which  continued  down  to  the 
fire.  In  the  present  case  there  was  simply 
a  mortgage,  in  nowise  affecting  the  physical 
condition  ol  the  property,  and  which  was 
canceled  ol  record  within  three  days  and 
before  the  flre. 

There  are  many  other  cases  which  sup- 
port those  which  we  have  already  cited, 
that  when  such  temporary  encumbrance 
was  removed  before  the  fire,  it  did  not  in< 
validate  the  risk,  as  there  was  no  mort- 
gage  outstanding  at  the  time  of  the  fire. 
In  Athens  Mut.  Ins.  Co.  v.  Toney,  1  Ga.  App. 
492,  57  S.  E.  1013,  above  cited,  the  court, 
summing  up  the  authorities,  says :  "  'The 
common  people  who  insure  should  not  be 
entrapped  by  a  harsh  construction  of  a  tech- 
nical word.  The  insurance  is  revived  by 
occupancy,  though  suspended  during  the 
vacancy.'  So  much  for  the  authorities  in 
support  of  the  position  announced  by  this 
court.  We  are  also  very  clear  that  this  po- 
sition is  also  more  in  consonance  with  jus- 
tice and  sound  reasoning.  ...  It 
would  be  a  harsh  and  unjust  rule  to  hold 
that  a  condition  which  in  nowise  contrib- 
uted to  the  loss  should  work  a  forfeiture 
of  the  insurance.  The  principle  of  the  old 
legal  maxim,  Ceasante  raiione  legis,  cessat 
ipsa  leaf,  would  seem  to  be  applicable. 
.  .  .  No  maxim  of  construction  of  con- 
tracts is  better  established,  or  has  been 
more  generally  approved,  than  that  of  Lord 
Coke,  *He  who  considers  merely  the  letter 
of  an  instrument  goes  but  skin  deep  into 
the  meaning,'  and  too  minute  a  stress  should 
not  be  laid  on  the  strict  and  precise  sig- 
nification of  words,  to  the  destruction  of 
the  intention  of  the  parties  and  the  spirit 
of  the  contract." 

To  this  quotation  of  the  court  from  Lord 
Coke  the  counsel  for  the  plaintiff  in  this 
case  adds  this  citation  from  St.  Paul: 
<*The  letter  killeth,  but  the  spirit  giveth 
life."    II.  Cor.  III.  6. 

In  Tompkins  v.  Hartford  F.  Ins.  Co.  22 
App.  IMv.  380,  49  N.  Y.  Supp.  184,  where 
the  policy  provided  that  it  should  be  entire- 
ly void  if  the  property  became  mortgaged, 
and  where  the  property  was  mortgaged,  but 
the  mortgage  was  paid  off  before  the  loss, 
the  New  York  court  says:  "The  defendant 
contends  that  the  policy  was  avoided  by 
the  giving  of  the  first  mortgage.  The  court 
below  found,  and  we  have  held,  that  the 
second  mortgage  extinguished  the  first. 
Even  if  the  policy  would  have  been  void 
and  inoperative  during  the  life  of  the  first 
mortgage,  it  revived  on  the  death  of  that 
mortgage.  This  principle  is  well  settled 
in  the  analogous  case  of  a  marine  policy, 
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which  contains  a  limit  of  the  waters  within 
which  the  vessel  is  insured.  If  the  vessel 
leaves  the  limited  w^aters,  and  is  lost,  the 
insurer  is  not  liable,  but  the  liability  re- 
attaches on  the  return  of  the  vessel  to  the 
limits.  Hennessey  v.  Manhattan  F.  Ins. 
Co.  28  Hun,  98.  So  here,  although  the 
policy  was  suspended  during  the  existence 
of  the  first  mortgage,  it  was  revived  when 
that  mortgage  ceased  to  exist  by  the  sub- 
stitution of  the  second  mortgage." 

In  Hinckley  v.  Germania  F.  Ins.  Co.  140 
Mass.  38,  64  Am.  Rep.  445,  1  N.  E.  737, 
where  the  defense  was  that  the  insured 
property  was  temporarily  put  to  an  il- 
legal use,  contrary  to  the  terms  of  the 
policy,  the  court,  in  construing  the  word 
**void,"  says:  "But,  irrespectively  of  this 
consideration,  it  is  not  the  necessary  mean- 
ing of  the  word  'void,*  as  used  in  policies 
of  insurance,  that  it  shall,  under  all  cir- 
cumstances, imply  an  absolute  and  per- 
manent avoidance  of  a  policy  which  has 
once  begun  to  run.  But  the  meaning  of  the 
word  is  sufficiently  satisfied  by  reading  it 
as  void  or  inoperative  for  the  time  being." 

It  will  be  noted  that  this  is  the  stand- 
ard form  of  policy  established  by  statute, 
and  Phillips  on  Insurance,  §  975,  says: 
"After  the  policy  has  b^gun  to  run  so  the 
premium  has  become  due,  it  assuredly  is 
but  equitable  that  a  temporary  noncompli- 
ance should  have  effect  only  during  its  con- 
tinuance. To  carry  it  further  is  to  infiict 
a  penalty  on  the  assured  and  decree  a 
gratuity  to  the  insurer,  who  is  thus  per- 
mitted to  retain  the  whole  premium  when 
he  has  merited  but  part  of  it." 

Sumter  Tobacco  Warehouse  Co.  v. 
Phoenix  Assur.  Co.  76  8.  C.  76,  10  L.R.A. 
(N.S.)  736,  121  Am.  St.  Rep.  941,  66  S.  E. 
654,  11  Ann.  Cas.  780,  where  the  defense 
was  that  the  hazard  was  increased  contrary 
to  the  terms  of  the  policy,  which  made  it 
void,  says:  "The  contract  of  Insurance 
must,  like  other  contracts,  be  enforced  ac- 
cording to  its  terms.  In  construing  such 
contracts,  however,  courts  should  endeavor 
to  ascertain  from  the  language  used,  in  the 
light  of  the  surrounding  circumstances  and 
the  nature  of  the  business,  the  safeguards 
which  the  parties  intended  to  place  around 
themselves.  It  may  be  reasonable  to  sup- 
pose an  insurance  company  would  desire  to 
reserve  the  valuable  right  of  canceling  a 
policy,  even  on  a  temporary  increase  of 
hazard  if  known  to  it  at  the  time,  because 
such  change  might  result  in  loss;  but  it 
is  not  reasonable  to  impute  to  it  a  purpose 
or  desire  to  curtail  its  own  revenue  by  can- 
celing a  policy  on  account  of  a  temporary 
increase  of  hazard  which  has  come  to  an 
end  without  loss,  and  from  which  it  could 
*  not  possibly  suffer  detriment.    Hence,  there 
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may  be  ground  for  holding  a  temporary  in- 
crease of  hazard  forbidden  by  the  policy  to 
avoid  the  insurance  without  action  or  even 
knowledge  on  the  part  of  the  company,  when 
the  lose  resulted  from  that  cause,  but  there 
is  no  ground  for  such  a  holding  when  the 
increase  of  hazard  came  to  an  end  without 
loss.  The  greater  weight  of  authority  sup- 
ports this  conclusion/' 

The  last  line  in  the  above  quotation  re- 
iterates what  is  said  above  by  Cooley,  Phil- 
lips, May,  and  Elliott  in  their  works  on 
Insurance,  and  is  a  correct  statement. 

Silver  y.  London  Assur.  Corp.  61  Wash. 
593,  112  Pac.  666,  also  sustains  the  proposi- 
tion that  the  xiemoval  of  the  temporary 
breach  of  the  condition  revives  the  policy; 
also  Insurance  Co.  of  N.  A.  v.  Pitts,  88 
Miss.  687,  7  L.R.A.(N.S.)  627,  117  Am. 
St.  Rep.  756,  41  So.  5,  9  Ann.  Cas.  54. 

In  Nebraska,  where  a  policy  contained  a 
provision  making  it  void  if  the  property 
should  be  mortgaged,  it  was  held  that  the 
payment  of  the  mortgage  revived  the  policy. 
State  Ins.  Co.  v.  Schreck,  27  Neb.  527,  6 
L.R.A.  524,  20  Am.  St.  Rep.  696,  43  N.  W. 
340;  Omaha  F.  Ins.  Co.  v.  Dierks,  43  Neb. 
473,  61  N.  W.  740;  Johansen  v.  Home  P. 
Ins.  Co.  54  Neb.  648,  74  N.  W.  866. 

McClure  ▼.  Mutual  F.  Ins.  Co.  242  Pa. 
59,  48  L.R.A.(N.S.)  1221,  88  Atl.  921,  holds 
the  same  general  principles  as  the  authori- 
ties above  cited.  In  that  case  the  defense 
was  that  certain  prohibited  articles  were 
kept  upon  the  premises.  The  policy  pro- 
vided that  it  should  be  void  if  they  were. 
The  court  held  that,  if  they  were  removed 
before  the  fire,  and  in  nowise  contributed  to 
the  loss,  the  policy  was  revived. 

Independent  of  the  overwhelming  weight 
of  authority,  there  can  be  no  reason  to  re- 
lease the  Insurance  company  from  liability 
for  a  loss  which  accrued  after  the  forbid- 
den mortgage  was  canceled,  the  mortgage 
having  in  nowise  any  connection  with  the 
loss.  *'For  the  letter  killeth,  but  the  spirit 
giveth   life." 

The  terms  of  a  policy  of  insurance  are 
construed  against  the  insurer  and  in  fa- 
vor of  the  insured,  and  this  is  true  al- 
though a  standard  form  of  policy  has  been 
adopted  under  legislative  enactment.  Gaz- 
zam  V.  German  Union  F.  Ins.  Co.  155  N. 
C.  330,  71  S.  E.  434,  Ann.  Cas.  1912C,  362. 

The  stipulation  that  the  policy  shall  be 
void  if  the  property  "be  or  become  encum- 
bered by  chattel  mortgage"  was  inserted 
for  the  benefit  of  the  insurer,  upon  the 
idea  that,  if  the  owner  of  the  property  was 
permitted  to  insure  and  then  mortgage  the 
property,  it  would  be  an  inducement  to  him 
to  destroy  the  property  by  fire,  and  if  the 
L.R.A.1915D. 


stipulation  is  given  effect  so  that  this  pur- 
pose and  intent  of  the  parties  can  be  car- 
ried out,  there  is  no  reason  for  extending 
it  further.  In  other  words,  it  was  the  in- 
tent of  the  parties  to  prevent  an  increase 
of  the  risk  to  the  insurer,  and  this  can 
be  amply  protected  by  holding  that  the 
policy  is  only  void  if  the  mortgage  is  in 
force  at  the  time  of  the  loss.  Instead  of  in- 
creasing the  risk,  this  interpretation  of  the 
contract  decreases  it,  because  while  the 
mortgage  is  in  existence  tliere  is  no  liability 
on  the  part  of  the  insurance  company,  and 
if  a  loss  then  ensues  there  can  be  no  re- 
covery, and  when  the  mortgage  is  canceled 
the  insurer  assumes  no  responsibility  that 
it  was  not  liable  for  when  the  policy  was 
first  issued.  Nor  is  this  construction 
against  public  policy,  as  offering  an  induce- 
ment to  the  insured  to  destroy  his  prop- 
erty, because,  if  destroyed  while  the  mort- 
gage is  in  force,  the  total  loss  falls  on  him. 

See  also  Insurance  Co.  of  N.  A.  v.  Pitts, 
88  Miss.  687,  7  L.R.A.(N.S.)  627,  117  Am. 
St.  Rep.  756,  41  So.  5,  9  Ann.  Cas.  54 ;  Sum- 
ter Tobacco  Warehouse  Co.  v.  Phoenix  Assur, 
Co.  76  S.  C.  76,  10  L.R.A.(N.S.)  737,  121 
Am.  St.  Rep.  941,  56  S.  E.  654,  11  Ann. 
Cas.  780,  and  cases  cited. 

Our  cases  on  the  subject,  which  are  col- 
lected in  Roper  v.  National  F.  Ins.  Co.  161 
N.  C.  151,  76  S.  E.  869,  were  decided  cor- 
rectly, because  in  them  the  stipulation  was 
violated  at  the  time  of  loss,  and  it  was 
properly  decided  that  the  p6licy  was  void. 

Nor  is  this  construction  in  conflict  with 
the  cases  of  Fishblate  v.  Fidelity  k  C.  Co. 
140  N.  C.  589,  53  S.  E.  364;  Bryant  v. 
Metropolitan  L.  Ins.  Co.  147  N.  C.  181,  60  S. 
E.  983;  Alexander  v.  Metropolitan  L.  Ins. 
Co.  150  N.  C.  536,  64  S.  E.  432;  Gardner 
V.  North  State  Mut.  L.  Ins.  Co.  163  N.  C. 
367,  48  L.R.A.(N.S.)  714,  79  S.  E.  806;  and 
Schas  V.  Equitable  L.  Ins.  Co.  166  X.  C. 
55,  81  S.  £.  1014,  where  a  representation 
actually  false  and  material  was  held  to 
vitiate  the  policy,  although  the  misrepre- 
sented fact  may  not  have  contributed  to  the 
loss,  for  the  insurance  company  is  entitled 
to  know  the  facts  about  which  inquiry  i& 
made  in  order  to  decide  whether  it  will 
enter  into  the  contract  or  not,  and  those 
things  are  material  for  it  to  know  which 
would  naturally  affect  its  judgment  or  de- 
cision as  to  making  the  contract,  or  which, 
by  its  inquiries,  it  has  made  material;  the 
company  being  the  judge  of  what  it  should 
know  in  order  to  determine  whether  or  not 
it  will  issue  the  policy. 

The  demurrer  should  have  been  overruled. 

Reversed. 
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ANNA  G.  HEITSCH  et  al.,  Respts., 

V. 

MINNEAPOLIS   THRESHING   ^L^CHINE 
COMPANY  et  oL,  Appts. 

(29  N.  D.  94,  150  N.  W.  457.) 

MovtstLge  —  usury  —  right  of  purchaser. 

1.  Where  property  is  sold  on  the  fore- 
closure of  a  usurious  mortgage,  one  who 
purchases  at  the  foreclosure  sale  and  pays 
his  money  without  notice  of  the  usurious 
character  of  the  mortgage  is  protected  as 
a  bona  iide  purchaser  of  the  property;  and 
the  same  is  true  where,  after  the  foreclosure 

Headnotes  by  Bbuce,  J« 


sale  and  before  the  expiration  of  the  time 
of  redemption,  a  person  buys  the  interest 
or  estate  of  the  mortgagee,  who  bids  in  the 
property  at  the  sale. 

Same  —  foreclosure  —  payment  of  taxes 
—  redemptioner. 

2.  The  sheriff  or  other  person  who  con- 
ducts the  sale  on  the  foreclosure  of  a  mort- 
gage is  the  agent  of  the  purchaser  or  hold- 
er of  the  certificate  or  of  a  subsequent  lienor 
who  has  redeemed  or  obtained  an  assign- 
ment of  such  certificate  from  him,  to 
receive  the  redemption  money  only,  but  as 
such  agent  has  no  authority  to  waive  the 
payment  of  any  part  thereof;  and,  where 
a  prior  redemptioner  or  purchaser  has  paid 
taxes  since  the  foreclosure  of  the  mortgage, 
such  redemptioner,  in.  case  of  an  attempted 
redemption  from  him,  is  entitled  to  the  pay- 
ment, not  merely  of  the  principal  debt,  but 


Note,  -—  Usury  in  mortgage  as  affecting 
rights  of  purchaser  or  redeniptioners 
under  foreclosure. 

It  has  been  held  that  foreclosure  under 
a  power  of  sale  given  in  the  mortgage  cuts 
off  the  right  of  the  mortgagor  to  raise  the 
question  of  usury,  especially  where  the  sale 
had  the  judicial  sanction  of  a  court  of  last 
resort  in  the  state  where  the  land  was  situ- 
ated. Edgell  v.  Ham,  35  C.  C.  A.  584,  93 
Fed.  759. 

A  bill  by  the  mortgagor  after  a  foreclo- 
sure of  the  mortgage  and  sale  of  the  land, 
and  the  issuing  of  a  defective  deed  to  the 
purchaser  thereof,  which  ignores  the  sale, 
and  treats  the  mortgage  in  all  respects  as 
if  no  attempt  at  forecloseure  had  been  made, 
and  which  asks  for  a  redemption  and  the 
cancelation  of  a  mortgage,  alleging  usury 
and  full  payment,  was  £smissed  in  Welsh 
y.  Coley,  82  Ala.  363,  2  So.  733,  where  the 
bill  was  not  filed  until  the  amount  due  the 
mortgagee  on  the  mortgage,  according  to 
its  face,  was  paid  by  the  purchaser.  It 
is  stated  that  by  waiting  until  after  the 
purchaser  had  paid  the  full  sum  shown  in 
the  note  and  mortgage  to  be  due,  the  mort- 
gagor lost  all  right  to  claim  usury. 

In  Perkins  v.  Conant,  29  111.  184,  81  Am. 
Dec.  305,  the  mortgagee  had  exercised  the 
power  of  sale  by  having  the  land  bid  off  by 
an  agent,  conveying  it  to  the  agent,  and 
then  receiving  from  the  agent  a  reconvey- 
ance of  the  premises  to  himself.  The  action 
was  one  to  recover  the  usurious  interest 
from  the  mortgagee.  A  recovery  was  de- 
nied on  the  theory  that  usurious  interest 
that  is  paid  cannot  be  recovered.  It  is  stat- 
ed that  when  the  usurious  interest  was  col- 
lected, through  the  foreclosure,  it  was  by 
virtue  of  authority  emanating  directly  from 
the  mortgagor  to  make  the  sale  for  the  pur- 
pose; and  this  sale  having  been  made  by 
authority  from  himself,  it  must  be  regarded 
as  made  with  his  assent  and  as  his  own 
voluntary  act,  as  though  he  had  made  the 
sale  in  person  and  then  paid  the  money. 

This  case  was  approved  in  Tyler  v.  Massa- 
chusetts Mut.  L.  Ins.  Co.  108  111.  58,  and 
I4.ILA.1915D. 


a  second  lien  holder  held  not  entitled  to 
urge  usury  in  the  debt  of  a  first  lien  holder 
who  had  become  a  purchaser  at  a  sale 
held  under  the  trust  deed  securing  his  debt. 

In  Cliapin  v.  Billings,  91  HI.  539,  one  of 
the  holders  of  a  note  secured  by  trust  deed 
purchased  the  land  upon  a  sale  by  the 
trustees.  In  an  action  by  such  purchaser 
in  forcible  entry  and  detainer  to  obtain  pos- 
session of  the  land  against  the  maker  of 
the  trust  deed,  there  was  held  to  be  no  right 
to  raise  the  question  of  usury.  It  is  stated 
that  in  forcible  entry  and  detainer  the  title 
cannot  be  questioned;  that  the  defense  of 
usury  sought  to  be  interposed  is  one  which 
must  be  interposed  in  equity  if  at  all. 

The  majority  of  cases  in  which  this  ques- 
tion is  discussed  proceed  upon  the  theory 
that  a  sale  of  the  mortgaged  premises  by 
virtue  of  a  power  contained  in  the  mortgage 
does  not  necessarily  preclude  the  mortgagor 
from  raising  the  question  of  usury. 

It  has  been  expressly  held  that  the  fore- 
closure of  a  usurious  mortgage  by  sale  under 
the  power  does  not  prevent  the  granting  of 
relief.  Exley  v.  Berryhill,  37  Minn.  182,  33 
N.  W.  567. 

The  question,  in  the  cases  which  proceed 
upon  the  theory  that  the  mortgagor  may 
show  usury  after  a  sale,  resolves  itself,  so 
far  as  the  present  note  is  concerned,  into 
one  of  determining  the  purchasers  against 
whom  it  may  be  shown. 

Under  a  statute  making  the  usurious  con- 
tract and  all  securities  given  therefor  ab- 
solutely void,  one  not  a  bona  fide  purchaser 
occupies  no  better  position  than  the  mortga- 
gee. 

Accordingly  it  is  held  that  the  assignee 
of  a  purchaser  at  a  foreclosure  sale  made 
under  a  power  contained  in  a  usurious 
mortgage,  who  does  not  show  that  either 
he  or  his  assignor  was  a  bona  fide  purchaser, 
cannot  maintain  an  action  to  restrain  the 
mortgagor  from  committing  waste  upon  the 
mortgaged  premises  during  the  time  allowed 
for  redemption.  Jordan  v.  Humphrey,  31 
Minn.  495,  18  N.  W.  450.  It  is  sUted  by 
the  court  that  it  was  not  sufficient  that 
the  purchaser  or  his  assignee  did  not  appear 
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of  the  taxes  alao;  and  the  Issuance  of  a 
certificate  by  the  sheriff  without  such  pay- 
ment and  without  the  knowledge  of  and  rati- 
fication by  the  said  prior  redemptioner  will 
not  be  binding  upon  him. 

Same  —  notice  of  redemption  —  record- 
ing. 

3.  Chapter  127  of  the  Laws  of  1907 
amends  §  /142,  Rev.  Codes  1905,  and  pro- 
vides that  notices  of  redemption  shall  be 
recorded  with  the  register  ot  deeds,  rather 
than  tiled;  and  such  act  is  not  unconstitu- 
tional! though  applied  to  mortgages  which 
were  executed  before  its  enactment.  The 
requirement  that  such  notice  shall  be  record- 
ed rather  than  filed  in  no  way  impairs  the 
obligation  of  the  contract  of  the  mortgagor, 
or  deprives  him  of  property  without  due 
process  of  law. 

(December  12,  1014.) 


APPEAL  by  defendants  from  a  judgment 
of  the  District  Court  for  Pierce  County 
in  plaintiffs'  favor  in  an  action  to  determine 
adverse  claims  to  certain  real  estate  which 
defendants  claim  under  certain  mortgages,, 
foreclosures,  and  mechanics*  liens.  Reversed. 

Statement  by  Bruce,  J.: 

This  is  an  action  to  determine  adverse 
claims  to  real  estate,  the  complaint  being 
in  the  statutory  form.  The  appellant  and 
defendant  asserts  the  following  claims:  (1) 
A  sheriff's  deed  issued  to  it  as  a  purchaser 
and  redemptioner  from  the  Berwick  State 
Bank  on  the  foreclosure  by  such  bank  of 
a  prior  mortgage,  and  on  which  foreclosure 
the  bank  was  the  purchaser;  (2)  two  mort- 
gages of  $1,400  and  $50  and  a  mechanics' 
lien  on  which  a  foreclosure  i&  asked  in  case 


to  have  had  notice  of  the  circumstances  of 
the  loan,  or  the  usurious  character  of  the 
transaction;  it  should  have  appeared  also 
that  a  valuable  consideration  was  in  fact 
paid  upon  the  purchase  or  assignment. 

A  bona  fide  purchaser  of  the  note  and 
mortgage  before  maturity,  who  afterwards 
received  notice  of  the  usury,  and  subsequent- 
ly sold  the  property  under  the  power  con- 
tained in  the  mortgage,  and  became  the 
purchaser,  is  not  a  bona  fide  purchaser  as 
against  the  mortgagor,  and  therefore  the 
mortgagor  may  take  advantage  of  the  usury 
and  nave  the  transaction  declared  void. 
Scott  V.  Austin,  36  Minn.  460,  32  N.  W. 
89,  864. 

The  original  mortgagee,  who  had  pur- 
chased through  a  trustee  at  the  sale  held 
under  his  mortgage,  was  held  affected  by 
usury  in  the  debt  secured  by  the  mortgage, 
and  the  mortgagor  entitled  to  recover  the 
land  in  ejectment.  Jackson  ex  dem.  Stern- 
berg V.  Dominick,  14  Johns.  435.  It  is 
stated  that  the  mortgage  here  forms  a  part 
of  the  purchaser's  title,  and  he,  being  fully 
apprised  that  the  mortgage  was  void  in 
law,  stands  in  no  better  situation  than  if 
no  foreclosure  had  taken  place. 

It  is  the  theory  of  some  cases,  under  a 
statute  making  a  trust  deed  given  to  secure 
a  usurious  debt  void,  at  least,  at  the  option 
of  the  maker,  that  a  power  of  sale  contained 
in  such  trust  deed  is  void  also,  and  the  pur- 
chasers from  the  trustees  under  the  trust 
deed  can  acquire  no  legal  title  which  will 
sustain  an  ejectment  by  them  against  the 
maker  of  the  trust  deed.  Pottle  v.  Lowe, 
99  Ga.  576,  59  Am.  St.  Rep.  246,  27  S.  E. 
145.  It  is  stated  that  the  purchaser  under 
the  trust  deed  did  not  evoke  any  application 
of  the  doctrine  of  estoppel  against  the  maker 
of  the  trust  deed,  nor  did  he  by  evidence  at- 
tempt to  show  that  he  purchased  in  ignor- 
ance of  the  usury,  and  therefore  occupied 
the  position  of  innocent  purchaser,  entitled 
to  protection  by  virtue  of  such  doctrine. 

Under  this  theory,  even  bona  fide  pur- 
chasers are  not  protected. 

Only  a  syllabus  of  the  case  of  Wacasie  v. 
I/.R.A.1915D. 


Radford,  —  G».  — ,  82  S.  E.  442,  appears. 
In  this  it  is  stated  that  the  grantee  in  a 
security  deed  tainted  with  usury  cannot, 
as  against  the  maker  thereof,  convey  a  good 
title  even  to  a  person  who  takes  bona  fide 
before  maturity,  for  value,  and  without  no- 
tice of  the  fact  of  usury.  It  is  further 
stated  that  the  mere  fact  of  making  the 
deed  did  not  estop  the  grantor  from  assert- 
ing its  invalidity  as  against  one  who  pur- 
chased it  at  a  sale  made  in  accordance  with 
the  power  contained  in  the  deed,  but  the  con- 
duct of  the  maker  of  the  deed  in  connec- 
tion with  the  deed  itself  may  be  such  as  to 
work  an  estoppel. 

Under  a  statute  making  void  a  usurious 
contract  and  any  securities  given  therefore, 
a  deed  of  trust  given  to  a  trustee  to  secure 
the  payment  of  a  mortgage  debt  is  void,  and 
no  subsequent  act  of  the  trustee,  such  as 
a  foreclosure  and  sale  under  the  power  given 
in  the  trust  deed,  can  render  it  valid;  and 
therefore  a  purchaser  under  such  a  sale 
obtains  no  right  to  be  relieved  from  the  ef- 
fect of  usury.  Den  ex  dem.  Shober  v.  Uaus- 
cr,  20  N.  C.  222  (4  Dev.  &  B.  L.  91).  And 
this  is  true  even  as  to  a  purchaser  without 
notice  of  the  usury.    Ibid. 

But  usury  has  been  held  not  available 
against  a  bona  fide  purchaser. 

Thus,  a  bona  fide  purchaser  from  the 
mortgagee,  who  purchased  at  his  foreclo- 
sure sale,  is  protected  against  any  claim  of 
usury  in  the  note  secured  by  the  foreclosed 
mortgage  after  the  time  for  redemption 
has  expired.  Holmes  v.  State  Bank,  53 
Minn.  350,  55  N.  W.  555.  It  is  stated  that 
after  the  sale  and  during  the  time  for  re- 
demption the  purchaser  had  a  conveyable 
interest  in  the  land,  that  it  was  this  in- 
terest in  the  land,  and  not  the  note  and 
mortgage,  which  the  purchaser  from  him 
bought.  The  statute  under  which  this  case 
was  decided  is  not  set  out.  In  Jordan  v. 
Humphrey,  supra,  the  court,  after  refer- 
ring to  the  rule  that  usury  is  not  available 
against  a  bona  fide  purchaser  where  the 
debtor  suffers  the  property  to  be  regularly 
sold,  states  that  thia  rale  may  be  supported 
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the  BHerifirs  deed  is  held  invalid.  The  plain- 
tiffs seek  to  avoid  the  sheriff's  deed  by  proof 
of  a  certificate  of  redemption  theretofore 
iBSued  to  them.  This  certificate  the  defend- 
ant in  turn  seeks  to  avoid  by  proof  that  it 
IB  wrongfully  issued  without  the  payment 
of  certain  taxes  and  liens  which  were  neces- 
sary to  the  redemption,  and  by  proof  of  its 
subsequent  receipt  of  the  sheriff's  deed. 
Plaintiffs  further  contend  that  the  mortgage 
was  usurious  on  the  foreclosure  of  which 
the  sheriff's  deed  was  issued.  The  trial 
oourt  found  the  issues  for  the  plaintiffs  and 
entered  judgment  quieting  the  title  to  the 
real  estate  in  them.  From  this  judgment 
the  defendant  has  appealed  and  has  asked 
for  a  trial  de  novo. 


Messrs.  J.  A.  Hosp,  George  A.  Bangs, 
and  George  R.  Robblns,  for  appellants : 

Just  because  plaintiff  Anna  G.  Heitsch 
refused  to  comply  with  the  statute,  and  lost 
her  property,  is  no  reason  why  a  court  of 
equity  should  interfere  and  save  her  from 
her  own  folly.  She  had  the  right  to  redeem, 
but  failed  to  do  so. 

11  Cyc.  1324;  27  Cyc.  1503,  notes,  54,  65; 
11  Am.  &  Eng.  Enc.  Law,  213;  17  Am.  & 
Eng.  Enc.  Law,  1036;  3  Freeman,  Execu- 
tions,  §  314;  Wiltse,  Mortgage  Foreclosure, 
§  1082;  State  ex  rel.  Brooks  Bros.  v.  O'Con- 
nor, 6  N.  D.  285,  69  N.  W.  692;  Nichols  v. 
Tingstad,  10  N.  D.  172,  86  N.  W.  694;  Gran- 
din  V.  Emmons,  10  N.  D.  223,  54  L.RJL 
610,  88  Am.  St.  Rep.  684,  86  N.  W.  723; 
Lynch  ▼.  Burt,  67  C.  C.  A.  305,  132  Fed. 
417;  Reilly  v.  Phillips,  4  S.  D.  604,  67  N. 


upon  the  principle  of  equitable  estoppel  as 
well  as  upon  grounds  of  public  policy. 

A  purchaser  of  the  mortgage  who  sub- 
sequently sells  the  mortgaged  premises  by 
virtue  of  a  power  contain^  in  the  mortgage, 
and  thereafter  purchases  from  the  purchaser 
at  the  foreclosure  sale,  and  receives  a  con- 
veyance therefor,  is  protected  against  the 
elaim  of  usury  in  the  original  debt.  Jack- 
son ex  dem.  Bartlett  v.  Hairy,  10  Johns. 
186,  6  Am.  Dec.  328.  The  statute  provid- 
ing for  the  method  of  selling  mortgaged 
property  under  a  power  of  sale  contained 
in  the  mortgage  provided  for  a  notice,  and 
this  notice  is  stated  by  the  court  to  be  in- 
tended for  the  mortgagor  as  well  as  for  the 
world;  that  he  has  an  opportunity  to  apply 
to  chancery  if  he  wishes  to  arrest  the  sale 
on  the  ground  of  usury,  and  if  he  stands 
by  and  suffers  the  sale  to  go  on  and  an  in- 
nocent party  to  purchase  unconscious  of 
the  latent  defect,  and  without  any  means 
of  knowing  it,  the  purchaser  has  the  prefer- 
able claim  in  equity  to  protection. 

The  statute  under  which  Jackson  ex  dem. 
Bartlett  v.  Henry  was  decided  declared  that 
a  sale  had  as  provided  by  statute  "shall  not 
be  defeated  to  the  prejudice  of  any  bona 
fide  purchaser  thereof  in  favor  or  for  the 
benefit  of  any  person  claiming  the  equity 
of  redemption." 

A  bona  fide  purchaser  for  a  valuable  con- 
flideration  without  notice  of  the  usurious 
character  of  the  debt  secured  by  the  mort- 
gage at  the  foreclosure  of  which  he 
purchased  is  not  affected  by  the  usury.  Mc- 
Neill V.  Riddle,  66  N.  C.  290.  The  stat- 
ute under  which  this  decision  was  rendered 
is  not  set  out  in  the  opinion,  but  the  court, 
after  referring  to  the  decision  in  Den  ex 
dem.  Shober  v.  Hauser,  supra,  states  that 
after  the  decision  in  the  earlier  case  a 
statute  changed  the  law  as  to  purciiasers 
without  notice. 

Although  no  regular  foreclosure  of  the 
mortgage  be  shown,  yet  the  assignee  of  a 
mortgagee,  being  in  possession,  being  shown 
to  be  a  bona  fide  purchaser,  cannot  be  af- 
fected by  usury  in  the  original  transaction. 
l..RJ^.1915D. 


Jackson  ex  don.  Merrit  v.  Bowen,  7  Cow. 
13. 

In  Elliott  V.  Wood,  63  Barb.  286,  a  second 
mortgagee,  who  had  purchased  imder  his 
foreclosure  sale,  and  who  subsequently,  up- 
on the  foreclosure  of  the  first  mortgage, 
became  the  purchaser  upon  that  sale  also, 
without  notice  of  the  usurious  character  of 
the  first  loan,  was  held  not  to  be  affected 
by  the  usury  in  such  loan. 

But  if  the  purchaser  at  the  foreclosure 
sale  has  notice  of  the  usury,  a  bona  fide 
purchaser  from  him  thereafter  is  not  pro* 
tected  against  the  setting  up  of  usury  by 
the  mortgagor,  under  a  statute  providing 
that  '"every  sale,  pursuant  to  a  power  as 
aforesaid,  and  conducted  as  herein  pre- 
scribed, made  to  a  purchaser  in  good  faith, 
shall  be  equivalent  to  a  foreclosure  and  sale 
under  the  decree  of  a  court  of  equity  so  far 
only  as  to  be  an  entire  bar  of  all  claim 
or  equity  of  redemption  of  the  mortgagor, 
his  heirs  and  representatives,  and  of  all  per* 
sons  claiming  under  him  or  them,  by  virtue 
of  any  title  subsequent  to  such  mort- 
gage." Hyland  v.  Stafford,  10  Barb.  558. 
The  action  here  was  one  of  trespass  by  the 
original  owner  of  the  land,  who  was  still  in 
possession,  and  under  the  rule  he  was  en- 
titled to  recover  unless  the  purchaser 
showed  a  legal  title  in  himself  sufficient 
to  support  an  action  of  ejectment  at  his 
suit.  JBut  see  Holmes  v.  State  Bank,  53 
Minn.  350,  55  N.  W.  555,  and  Chapin  v. 
Billings,  91  111.  639,  supra. 

A  purchaser  at  a  foreclosure  sale  with- 
out notice  of  the  usurious  character  of  the 
loan  secured  by  the  mortgage  being  fore- 
closed is  an  innocent  purchaser,  and  ac- 
quires rights  superior  to  a  vendor  of  the 
mortgagor,  who  claims  a  vendor's  lien  up- 
on tlie  mortgaged  premises,  especially  where 
the  vendor  at  the  time  of  the  foreclosure 
sale  not  only  made  no  objection  to  the  sale, 
but  stated  to  the  purchaser  and  others  that 
he  had  no  claim  upon  the  land.  Hoots  v. 
Williams,  116  Ala.  372,  22  So.  497. 

W.  A.BL 
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W.  780;  Dray  v.  Dray,  21  Or.  69,  27  Pac. 
223;  Tharp  v.  Kerr,  141  Iowa,  26,  119  N.  W. 
267;  Gilchrist  v.  Comfort,  34  N.  Y.  235; 
Tinkoom  v.  Lewis,  21  Minn.  132;  Dicker- 
son  V.  Hayes,  26  Minn.  100,  1  N.  W.  834; 
Hoover  v.  Johnson,  47  Minn.  434,  60  N.  W. 
475;  Littler  v.  People,  43  HI.  188;  Durley 
V.  Davis,  69  HI.  133;  Hyman  v.  Bogue,  136 
111.  9,  26  N.  E.  40;  Wooters  v.  Joseph,  137 
111.  113,  31  Am.  St.  Rep.  356,  27  N.  E.  80; 
Parker  v.  Dacres,  130  U.  S.  43,  32  L.  ed. 
848,  9  Sup.  Ct.  Rep.  433;  Grove  v.  Great 
Northern  Loan  Co.  17  N.  D.  352,  138  Am. 
St.  Rep.  707,  116  N.  W.  345. 

The  courts  have  no  right  to  extend  the 
period  in  which  to  make  a  redemption  ex- 
cept in  case  of  fraud  which  prevents  a  re- 
demption within  the  year. 

17  Cyc  1329;  27  C^c.  1822,  1830,  1831; 
2  Jones,  Mortg.  §  1053;  3  Freeman,  Execu- 
tions, §  316;  State  ex  rel.  Brooks  Bros.  v. 
O'Connor,  6  N.  D.  285,  69  N.  W.  692;  Nich- 
ols V.  Tingstad,  10  N.  D.  172,  86  N.  W. 
694;  Grandin  v.  Emmons,  10  N.  D.  223, 
54  L.R.A.  610,  88  Am.  St.  Rep.  684,  86  N. 
W.  723;  Little  v.  Worner,  11  N.  D.  382,  92 
N.  W.  456;  Lynch  v.  Burt,  67  C.  C.  A.  305, 
132  Fed.  417;  Tilley  v.  Bonney,  123  Cal. 
118,  65  Pac.  798;  Hurn  v.  Hill,  70  Iowa,  40, 
29  N.  W.  796;  McConkey  v.  Lamh,  71  Iowa, 
636,  33  N.  W.  146;  Stocker  v.  Puckett,  17 
S.  D.  267,  96  N.  W.  91 ;  Hoover  v.  Johnson, 
47  Minn.  434,  50  N.  W.  475;  Gates  v.  Ege, 

67  Minn.  465,  69  N.  W.  495;  Bethel  v. 
Smitli,  83  Ky.  84;  Gosmunt  v.  Gloe,  65  Neb. 
709,  76  N.  W.  424;  Stewart  v.  Park  College, 

68  Kan.  465,  76  Pac.  491 ;  Kelly  v.  Sanders, 

99  U.  S.  441,  446,  26  L.  ed.  327,  328. 

One  making  a  redemption  proceeds  at  his 
peril;  and  if  he  does  not  tender  the  proper 
amount,  his  rights  are  lost. 

17  Cyc.  1332,  note,  45;  27  Cyc.  1823;  2 
Jones,  Mortg.  §  1070;  Hunt,  Tender,  §§  51, 
196;  Davis  v.  Dale,  150  111.  239,  37  N.  E. 
215;  Boyden  v.  Moore,  5  Mass.  370;  Wright 
V.  Behrens,  39  N.  J.  L.  413;  Williams  v. 
Dickerson,  66  Iowa,  106,  23  N.  W^.  286; 
Case  V.  Fry,  91  Iowa,  132,  69  N.  W.  333; 
Horton  v.  Maffitt,  14  Minn.  289,  Gil.  216, 

100  Am.  Dec.  222;  Dickerson  v.  Hayes,  26 
Minn.  100,  1  N.  W.  834;  Hoover  v.  Johnson, 
47  Minn.  434,  60  N.  W.  475;  Bovey  De  Lait- 
tre  Lumber  Co.  v.  Tucker,  48  Minn.  223,  50 
N.  W.  1038;  Bartleson  v.  Munson,  105  Minn. 
348,  117  N.  W.  512;  McMillan  v.  Visclier, 
14  Cal.  232;  Durley  v.  Davis,  69  HI.  133; 
Dickenson  v.  Gilliland,  1  Cow.  481 ;  Harmon 
v.  Steed,  49  Fed.  779;  Beebe  v.  Buxton,  99 
Ala.  117,  12  So.  567;  Beatty  v.  Brown,  101 
Ala.  695.  14  So.  368;  Murphree  v.  Summer- 
lin.  114  Ala.  54,  21  So.  470. 

While   the  shoriff   is  a   public  agent   for 
the  purpose  of  receiving  redemption  money, ' 
L.R.A.1915D. 


he  cannot  bind  the  purchaser  by  an  illegal 
or  improper  redemption. 

Hunt,  Tender,  §  285;  North  Dakota  Horse 
&  Cattle  Co.  V.  Serumgard,  17  N.  D.  466,  29 
L.Rj1.(N.S.)  508,  138  Am.  St.  Rep.  717, 
117  N.  W.  453;  McDonald  v.  Beatty,  10  N. 
D.  511,  88  N.  W.  281;  Hannah  v.  Chase,  4 
N.  D.  351,  50  Am.  St.  Rep.  656,  61  N.  W. 
18;  Bennett  v.  Wilson,  122  Cal.  609,  68 
Am.  St.  Rep.  61,  65  Pac.  390;  McMillan  v. 
Vischer,  14  Cal.  232;  Horton  v.  Maffitt,  14 
Minn.  289,  Gil.  216,  100  Am.  Dec.  222;  Davis 
V.  Seymour,  16  Minn.  210,  Gil.  184;  Tink- 
oom V.  Lewis,  21  Minn.  132;  McCarthy  ▼. 
Grace,  23  Minn.  182 ;  Schroeder  v.  Lahrman, 
28  Minn.  75,  9  N.  W.  173;  Hall  y.  Swensen, 
65  Minn.  391,  67  N.  W.  1024;  Bull  v.  Chapel, 
71  Minn.  408,  74  N.  W.  166;  Hughes  v.  Ol- 
son, 74  Minn.  237,  73  Am.  St.  Rep.  343,  77 
N.  W.  42;  Byer  v.  Healy,  84  Iowa,  1,  60  N. 
W.  70;  Byers  v.  McEniry,  117  Iowa,  499, 
91  N.  W.  797;  GUchrist  v.  Comfort,  34  N. 
Y.  236. 

Misfortune,  culpable  negligence,  ignorance, 
or  mistake  as  to  the  law  will  not  justify 
the  interference  of  a  court  of  equity. 

3  Freeman,  Executions,  §  316,  p.  1857; 
Case  V.  Fry,  91  Iowa,  132,  69  N.  W.  333; 
McConkey  v.  Lamb,  71  Iowa,  636,  33  N.  W. 
146;  Tharp  v.  Kerr,  141  Iowa,  26,  119  N. 
W.  267;  Campau  v.  Godfrey,  l8  Mich.  27, 
100  Am.  Dec.  133;  Cameron  v.  Adams,  31 
Mich.  426;  Dickerson  v.  Hayes,  26  Minn. 
100,  1  N.  W.  834;  State  v,  Kerr,  51  Minn. 
417,  53  N.  W.  719;  Hyman  v.  Bogue,  135 
111.  9,  26  N.  E.  40;  Lynch  v.  Burt,  67  C. 
C.  A.  305,  132  Fed.  417. 

The  delivery  to  the  register  of  deeds  is 
sufficient,  and  if  he  improperly  records  an 
instrument  when  it  should  be  filed,  this  does 
not  affect  the  right  of  the  party  presenting 
the  same. 

6  Cyc.  1086;  Willis  v.  Jelineck,  27  Minn. 
18,  6  N.  W,  373;  Covington  v.  Fisher,  22 
Okla.  207,  97  Pac.  615;  Cawthon  v.  Stearns 
Culver  Lumber  Co.  60  Fla.  313,  53  So.  738; 
Schouweiler  v.  McCauU,  18  S,  D.  70,  99  N. 
W.  95;  Coler  v.  Rhoda  School  Twp.  6  S.  D. 
640,  63  N.  W.  158;  Parrish  v.  Mahany,  10 
S.  D.  276,  73  N.  W.  97;  Citizens'  Bank  v. 
Shaw,  14  S.  D.  197,  84  N.  W.  779;  Jones, 
Chat.  Mortg.  5th  ed.  §§  264-272;  Gorham 
V.  Summers,  25  Minn.  81;  Appleton  Mill  Co. 
v.  Warder,  42  Minn.  117,  43  N.  W.  791;  Mar- 
let  V.  Hinman,  77  Wis.  136,  20  Am.  St. 
Rep.  102,  45  N.  W.  953;  Bailey  v.  CosteUo, 
94  Wis.  87,  68  N.  W.  663;  Eastman  v.  Park- 
inson,  133  Wis.  375, 13  L.R.A.{N.S.)  921, 113 
N.  W.  649;  Kribbs  v.  Alford,  120  N.  Y.  519, 
24  N.  E.  811;  Ames  Iron  Works  v.  Chinn, 
15  Tex.  Civ.  App.  88,  38  S.  W.  247;  Chand- 
ler V.  Scott,  127  Ind.  226.  10  L.R.A.  374,  26 
N.  E.  797;  Scaling  v.  First  Nat.  Bank,  39 
Tex.  Qv.  App,  164,  87  S.  W.  716;  Bank  of 
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America  v.  Waggoner,  74  C.  0.  A.  207,  143  i  time  of  redemption,  a  person  buys  the  in- 
^■^    ^^  terest  or  estate  of  the  mortgagee,  who  bid 

in  the  property  at  such  sale/'  Holmes  v. 
State  Bank,  63  Minn.  350,  55  N.  W.  555; 
McNeiU  V.  Riddle,  66  N.  C.  290. 

There  seems  to  be  no  question  as  to  the 
regularity  of  these  foreclosure  proceedings, 
nor  that  the  plaintiffs  were  properly  served 
and  had  notice  thereof.  The  presumption 
is  that  they  had  notice.  Bailey  v.  Hendrick- 
son,  25  N.  D.  600,  143  N.  W.  134. 

Even  if  not  a  subsequent  lienor  and  en- 
titled to  redeem  as  such,  the  defendant 
was  at  any  rate  an  assignee  for  value  of 
the  sheriff's  certificate.  On  no  theory  of 
agency  can  the  sheriff  be  said  to  have  been 
authorized  to  waive  the  payment  of  the 
taxes  or  to  postpone  the  payment  of  the 
same.  We  held,  in  the  case  of  North  Da- 
kota Horse  k  Cattb  Co.  v.  Serumgard,  17 
N.  D.  466,  29  L.R.A.(N.S.)  608,  138  Am. 
St.  Rep.  717,  117  N.  W.  453,  that  "the 
sheriff  or  other  person  who  conducts  the  sale 
on  foreclosure  by  advertisem^it  is  the 
agent  of  the  purchaser  or  holder  of  the  cer- 
tificate to  receive  redemption  money,  but 
is  not  such  an  agent  as  can  bind  his  prin- 
cipal to  accept  a  check,  instead  of  money, 
from  one  qualified  to  redeem,  or  to  retain 
the  money  received  by  such  agent  from  ojie 
not  a  lawful  redemptioner." 

From  this  analogy  it  is  perfectly  clear 
that  the  sheriff  in  this  case,  if  an  agent  of 
the  Minneapolis  Threshing  Machine  Com- 
pany at  all,  was  an  agent  with  limited  au- 
thority merely,  and  was  only  authorized  to 
receive  the  redemption  money  and  to  issue 
the  certificate,  provided  that  the  redemption 
was  made  in  compliance  with  the  statute, 
and  that  the  amount  paid  covered  the  taxes 
as  well  as  the  principal  debt.  It  is  well 
established  that  an  agent  to  collect  has  no 
authority  to  accept  less  than  the  principal 
debt,  nor  to  -  compromise  the  claim,  or  to 
allow  any  .extensions  thereon.  See  North 
Dakota  Horse  &  Cattle  Co.  v.  Serumgard, 
supra.  These  facts  the  Heitsches  were  bound 
to  know,  as  the  right  and  form  of  redemp- 
tion is  strictly  limited  and  defined  by  stat- 
ute. They  must  have  known  that  the  sher- 
iff was  a  statutory  agent  who  exercised  a 
limited  authority.  It  is  well  established 
that  a  principal  is  not  bound  by  the  unau- 
thorized acts  of  an  agent  which  are  not 
ratified  by  him,  and  where  the  lack  of  au- 
thority is  known  or  should  be  known  to 
the  third  party.  The  issuance  of  the  cer- 
tificate in  this  case  was  therefore  in  no  way 
binding  upon  the  defendant  and  appellant. 
There  is  clearly  no  merit  in  respondents' 
contention  that  they  were  and  should  be  ex- 
cused from  tendering  the  taxes  and  interest 
due  because  the  notice  of  the  payment  and 
lien  was  not  filed  with  the  register  of  deeds, 


Fed.  53. 

The  recorded  notice  of  such  payment  is 
the  only  notice  contemplated  by  the  stat- 
ute, and  the  mortgagor  and  redemptioners 
are  bound  thereby. 

State  ex  rel.  Brooks  Bros.  v.  O'Connor,  6 
N.  D.  285,  69  N.  W.  692;  Bartleson  v.  Mun- 
aon,  105  Minn.  348,  117  N.  W.  612. 

Mr.  Paul  Campbell  for  respondents. 

Bruce,  J.,  delivered  the  opinion  of  the 
eourt: 

It  is  difficult  for  us  to  see  how  the  usur- 
ious character  of  the  mortgage  can  be  urged 
by  the  plaintiffs  in  this  action.  The  Minne- 
apolis Threshing  Machine  Company  had 
nothing  to  do  with  its  making,  nor  with  its 
foreclosure.  The  usurious  nature  of  the 
transaction  was  a  matter  which  should  have 
been  litigated  at  the  time  of  the  foreclos- 
ure. If  sought  to  be  foreclosed  by  adver- 
tisement, the  mortgagors  (the  plaintiffs 
herein)  could  have  enjoined  such  foreclos- 
ure and  compelled  an  action  in  which  they 
could  have  interposed  the  defense.  If  fore- 
closed by  action  in  the  first  place,  they  could 
also  have  made  use  of  the  defense.  This 
was  not  done.  It  was  not  until  after  the 
mortgage  was  foreclosed  and  the  sherifi^s 
certificate  of  sale  issued  to  the  Berwick 
State  Bank  on  November  30,  1907,  and  the 
redemption  had  been  made  by  the  defendant 
threshing  machine  company,  the  lienor  and 
the  holder  of  the  third  mortgage,  and  a 
certificate  of  redemption  issued  to  it,  that 
the  question  was  ever  raised.  There  is  no 
proof,  even,  that  at  the  time  of  its  redemp- 
tion the  defendant  had  any  knowledge  of 
the  usurious  nature  of  the  transaction,  if 
usurious  i(  was.  It  is  true  that  counsel 
for  respondents  denies  this  fact  and  refers 
UB  to  the  record  to  corroborate  his  statement. 
All  there  is  in  the  record,  however,  is  the 
statement  by  Henry  Heitsch  that  at  the 
time  of  buying  the  threshing  rig  he  had  a 
talk  with  Mr.  Wiff  about  the  $400  mortgage 
and  the  $80  mortgage.  Nothing  is  dis- 
closed as  to  what  that  conversation  was, 
and  no  reference  whatever  is  made  to  the 
alleged  usurious  nature  of  the  mortgage  in 
question.  The  usurious  nature  of  the  tran- 
saction, then,  is  a  matter  which  should  have 
been  litigated  at  the  time  of  the  foreclosure 
of  the  mortgage,  and  the  matter  cannot 
now  be  adjudicated.  It  seems,  indeed,  to 
be  the  established  law  that  "where  property 
is  sold  on  a  usurious  mortgage,  one  who  pur- 
chases at  the  foreclosure  sale,  and  pays  his 
money,  without  any  notice  of  the  usurious 
character  of  the  mortgage,  is  protected  as 
a  bona  fide  purchaser  of  the  property;  and 
the  same  is  true  where,  after  the  foreclo- 
sure sale,  and  before  the  expiration  of  the 
L..R^.1915D.  28 
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as  required  by  §  7142,  Rev.  CodeB  1906  (§ 
7756,  Compiled  Laws  of  1913),  which  pro- 
vides tUat  "written  notice  of  redemption 
must  be  given  to  the  sheriff  and  a  duplicate 
filed  with  the  register  of  deeds  of  the 
county,  and  if  any  taxes  or  assessments-  are 
paid  by  the  redemption«r,  or  if  he  has  or 
acquires  any  lien  other  than  that  upon 
which  the  redemption  was  made,  notice 
thereof  must  in  like  manner  be  given  to  the 
sheriff  and  filed  with  the  register  of  deeds; 
and  if  such  notice  is  not  filed,  the  property 
may  be  redeemed  without  paying  such  tax, 
assessment,  or  lien." 

The  evidence  shows  that  the  notices  were 
duly  and  seasonably  recorded.  This  we  be- 
lieve was  sufficient.  The  notices  were  re- 
corded in  February,  1908.  In  1907,  the 
l^slature  specifically  enacted  that  such  no- 
tices should  be  recorded  rather  than  filed. 
See  chapter  127,  Laws  of  1907.  The  act  of 
1907  was  in  force  at  the  time  of  the  at- 
tempted redemption  in  this  case  and  ^as  ap- 
plicable thereto.  It  repealed  all  acts  and 
parts  of  acts  in  conflict  with  its  provisions, 
and  in  this  way  amended  §  7142,  Rev.  Codes 
1905,  and  changed  the  remedy  of  the  re- 
demptioner,  the  appellant  herein.  The 
amended  statute  in  no  way  impaired  the 
obligation  of  the  contract  of  the  mortgagor, 
or  deprived  him  of  property  without  due 
process  of  law.  No  person  has  a  vested 
interest  in  any  particular  remedy,  the  exer- 
cise of  which  does  not  deprive  him  of  any 
substantial  right.  To  require  a  notice  by 
a  redemptioner  or  purchaser  of  taxes  and 
interest  paid  to  be  recorded,  and  not  merely 
filed,  can  hardly  be  said  to  be  the  depriva- 
tion of  a  substantial  right,  or  an  impair- 
ment of  the  obligation  of  its  contract. 
CYaig  V.  Herzman,  9  N.  D.  140,  144,  81  N. 
W.  288;  Orvik  v.  Casselman,  15  N.  D.  34, 
106  N.  W.  1105;  Scott  v.  District  Ct.  15 
N.  D.  259,  107  N.  W.  61;  Jack  v.  Cold,  114 
Iowa,  349,  86  N.  W.  374;  Strand  v.  Griffith. 
63  Wash.  334,  115  Pac.  512;  SUte  ex  rel. 
National  Bond  &  Secur.  Co.  v.  Krahmer, 
105  Minn.  422,  21  L.RA.(N.S.)  157,  117  N. 
W.  780;  Webb  v.  Lewis,  45  Minn.  285,  47 
N.  W.  803;  Northwestern  Mut.  L.  Ins.  Co. 
V.  Neeves,  46  Wis.  147,  49  N.  W.  832;  Tuo- 
lunme  Redemption  Co.  v.  Sedgwick,  15  Cal. 
515. 

Nor  can  it  be  claimed  that  the  plaintiffs 
were  misled  in  the  case  before  us.  On  No- 
vember 29,  1908,  Mrs.  Heitsch  signed  and 
delivered  to  her  husband  to  take  to  Towner 
a  redemption  notice  which,  among  other 
things,  stated  that  she  was  redeeming  from 
the  redemption  of  the  appellants,  and  in 
which  she  recopied  the  notice  of  appellant 
which  contained  the  following  words:  "To- 
gether with  all  taxes  and  assessments  .  .  . 
as  set  forth  in  certain  affidavits  and  notices ' 
L.R.A.1915D. 


served  upon  you  by  the  redemptioner  of 
said  property,  the  Minneapolis  Threshing 
Machine  Company,  and  filed  in  the  ofBce  of 
the  register  of  deeds  of  McHenry  county. 
North  Dakota,  on  the  24th  day  of  February, 
1908,  which  said  notice  was  recorded  in 
Book  198  of  Mortgages  at  page  459  thereof." 

It  is  perfectly  clear,  also,  that  her  hus- 
band, Henry  Heitsch,  who  acted  as  her 
agent  in  the  proposed  redemption,  was  -fully 
aware  of  the  taxes  and  of  the  lien  thereof, 
and  this,  if  not  before  the  receipt  of  the 
certificate,  at  any  rate  on  the  day  thereof 
and  before  he  left  Towner.  Campbell,  his 
lawyer,  testified:  "I  personally  wrote  on 
the  back  of  exhibit  45  (Anna  Heitsch's  no- 
tice of  redemption)  the  words  appearing 
there  ii»  pencil:  'Pay  no  more  than  due  on 
sale  $111.02  and  12  per  cent  interest  and 
taxes  and  assessments.  Pay  no  other  liens 
or  mortgages' — and  called  Heitsch's  atten- 
tion to  this  notation  and  told  him  to  show 
it  to  the  sheriff." 

Heitsch  testifies  that  he  not  only  showed 
the  notation  to  the  sheriff,  but  *'told  htm 
about  the  taxes.  .  .  .  Sometimes  he 
(the  sh^iriff)  said  it  would  be  all  right  to 
pay  the  taxes  afterwards,  and  sometimes  he 
said  maybe  it  ought  to  be  paid  then;  he 
and  the  lawyers  up  there  didn't  seem  to 
know.  The  sheriff  said  he  didn't  have  any- 
thing to  do  with  them.  ...  I  had  talked 
about  taxes  before  I  went  to  get  that  money 
in  the  morning.  The  sheriff  said  he  didn't 
have  nothing  to  do  with  the  taxes  that  he 
knew  of;  he  said  all  that  he  had  anything 
to  do  with  was  the  $125.35  and  $1  was  hie 
and  I  went  to  the  bank  and  drew  this 
money.  .  .  .  Mr.  Campbell  told  me  to 
pay  the  sheriff  what  he  asked  on  the  fore- 
closure and  also  wrote  it  down  so  I  wouldn't 
forget,  and  taxes  and  interest,  and  no  more. 
...  I  and  the  sheriff  from  around  shortly 
after  9  o'clock  imtil  2  o'clock  that  day  were 
getting  copies  of  the  papers  and  going  to 
see  lawyers  and  seeing  about  the  taxes. 
Mr.  Javnager  told  me  that  he 
thought  it  was  necessary  to  pay  the  taxes 
at  that  time,  and  then  at  times  he  told  me 
it  was  all  right  if  I  paid  them  afterwards. 
I  believe  he  told  me  that  the  Minneapolis 
Threshing  Machine  Company  had  paid  some 
taxes.  He  told  me  he  had  nothing  to  do 
with  it;  that  the  land  was  safe,  and  I  could 
pay  this  afterwards.  I  went  to  see  Mr. 
Christiansen  about  the  taxes.  Mr.  Christ- 
iansen did. not  tell  me  that  it  wouldn't  be 
a  redemption  unless  I  paid  the  taxes,  not 
in  those  words.  He  told  me  it  would  be  all 
right  if  I  paid  them  afterwards.  «  .  .  I 
remember  phoning  to  Mr.  Campbell,  I  think 
it  was  in  the  forenoon  some  time.  At  the 
time  I  talked  with  Mr.  Campbell,  I  did  not 
have    the    certificate    of    redemptioiL      I 
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wouldn't  be  certain  that  I  said  that  I  had 
the  certificate  at  the  time  I  phoned  to  Mr. 
Campbell.  I  think  Campbell  told  me  that, 
if  the  sheriff  wanted  that  money,  it  was  all 
right,  or  something  to  that  effect;  that  the 
taxes  or  anything  could  be  sent  to  them 
later  on." 

We  cannot,  indeed,  read  the  whole  testi- 
mony without  being  thoroughly  convinced 
that  the  version  of  the  sheriff  is  the  cor- 
rect one,  that  the  Heitsches  knew  of  the 
taxes  and  merely  failed  to  pay  the  same 
because  they  were  short  of  funds,  and  that, 
after  arguing  with  Heitsch  for  half  a  day 
and  giving  him  a  chance  to  consult  lawyers, 
he  grew  tired  of  the  controversy  and  issued 
the  certificate.  It  is  quite  noticeable,  in- 
deed, that  though  Mr.  Christianson  and  Mr. 
Donnelly  were  both  admittedly  consulted 
by  Mr.  Heitsch  while  at  Towner,  neither 
>Ir.  Christianson  nor  Mr.  Donnelly  were 
called  as  witnesses  by  the  plaintiffs,  and, 
though  Mr.  Donnelly  was  called  by  the  de- 
fendant, the  plaintiff  objected,  on  the  ground 
of  professional  connections,  to  all  evidence 
of  the  advice  given.  Mr.  Donnelly,  however, 
did  testify  that  the  sheriff  told  him  over  the 
phone  that  "there  was  not  enough  money 
to  pay  the  amount  required  and  the  taxes." 

The  question  then  is  simply  this:  Can 
a  sheriff  bind  a  prior  redemptioner  or  pur- 
chaser on  a  foreclosure  sale  by  a  certificate 
of  redemption  which  he  issues  without  au- 
thority from  the  purchaser  or  prior  redemp- 
tioner, and  without  having  first  received  the 
full  sum  which  is  required  to  be  paid,  and 
where  both  he  and  the  last  would-be  redemp- 
tioner know  of  the  shortage?  And  when 
such  is  done,  may  the  last  redemptioner 
compel  the  purchaser  or  prior  redemptioner 
to  accept  the  balance  after  the  time  for  re- 
demption has  expired?    We  think  not. 

In  view  of  our  conclusion  that  the  re- 
epondents  failed  to  redeem  from  the  fore- 
closure of  the  mortgage  to  the  Berwick 
State  Bank,  and  that  the  title  to  such  land 
vested  in  the  defendant  Minneapolis  Thresh- 
ing Machine  Company  on  the  failure  to  so 
redeem,  and  the  fact  that  the  said  defendant 
has  only  asked  for  a  foreclosure  of  its  other 
liens  and  for  a  deficiency  judgment  in  case 
the  first  relief  prayed  for  is  not  granted 
and  the  land  quieted  in  it,  it  is  unnecessary 
to  pass  upon  the  validity  of  the  other  liens 
which  are  herein  asserted. 

The  judgment  of  the  District  Court  will 
he  reversed,  and  judgment  entered  confirm- 
ing and  quieting  the  title  of  the  said  Minne- 
apolis Threshing  Machine  Company  in  and 
to  the  lands  described  in  the  plaintiffs'  com- 
plaint herein,  and  awarding  to  said  defend- 
ant the  costs  of  the  action.  Plaintiffs  and 
respondents  will  also  pay  the  costs  and  dis- 
bursements of  this  appeal. 
L.R.A.1915D. 


OKIiAHOMA   SUPREME  COURT. 

JONAS  B.  LEHMANN,  Plff.  m  Err., 

V. 

PEOPLE'S  FURNITURE  COMPANY. 
(42  Okla.  761,  142  Pac.  986.) 

Sale  —  cash  —  waiver  of  failure. 

Where  a  contract  of  sale  provides  for 
cash  on  delivery,  and  the  goods  are  deliv- 
ered, but  the  purchaser  fails  to  pay,  and  the 
seller  does  not  promptly  reclaim  the  goods^ 
but  endeavors  tor  six  months  t.o  collect  tlie 
account  and  fails  to  show  at  the  trial  that 
such  delay  in  reclaiming  the  goods  was 
caused  by  some  trick  or  artifice  on  the  part 
of  the  buyer,  held,  that  the  title  to  the  prop- 
erty passed  to  the  buyer  upon  the  seller's 
failure  to  promptly  rescind,  and  the  court 
erred  in  not  peremptorily  instructing  the 
jury  to  return  a  verdict  for  the  defendant. 

(August  25, 1914.) 

Headnote  by  Ritienhouse,  C. 

Note,  «  Delay  in  attempting  to  regain 
property  obtained  under  a^reetnent 
to  pay  therefor  on  delivery  as  umiver 
of  that  condition. 

This  question  is  covered  in  the  notes  to 
Freeh  v.  Lewis,  11  L.R.A.(N.S.)  948,  and 
People's  State  Bank  v.  Brown,  23  I..R.A. 
(N.fc).)  824,  and  the  present  note  is  merely 
supplementary  to  these. 

Generally  as  to  right  of  purchasers  of,  or 
creditors  levying  on,  goods  sold  for  cash,  but 
delivered  without  payment,  see  notes  to 
Mclver  v.  Williamson-Halsell-Frazier  Co. 
13  L.R.A.(N.S.)  696,  Johnson  v.  lankoveti, 
29  L.R.A-(N.S.)  709;  and  Kemper  Grain 
Co.  V.  Harbour,  47  L.R.A.(N.S.)    173. 

As  stated  in  the  note  in  11  L.R.A.(N.S.) 
948,  the  determination  of  the  question  under 
consideration  depends  largely  upon  the 
facts  and  circumstances  of  each  case.  The 
vendor,  in  order  to  prevent  a  waiver  of  the 
condition  of  cash  payment,  is  required  to 
act  within  a  reasonable  time  in  regaining 
possession  of  his  property. 

In  the  following  cases  the  facts  were  held 
to  be  such  as  to  show  a  waiver  by  the  ven* 
dor  of  a  condition  for  payment  on  delivery: 

— ^where  the  vendor  delayed  for  forty -live 
days  to  reclaim  property  sold  for  cash.  L. 
C.  Smith  &  Bros.  Typewriter  Co.  v.  Luebke- 
nian,  147  Wis.  317,  36  L.R.A.(:N.S.)  396, 
133  N.  W.  33 ; 

— ^where  the- goods  were  delivered  and  no 
demand  for  a  note  which  the  vendee  had 
agreed  to  give  at  the  time  of  delivery  was 
made  for  about  two  months,  when  the  vend- 
or took  the  word  of  the  vendee,  who  was 
sick,  that  he  would  give  a  note  as  soon  as 
he  was  able  to  write.  Hennequin  v.  Sands, 
26  Wend.  639; 

— where  the  property  was  delivered  with- 
out payment  and  allowed  to  remain  in  the 
vendee's  possession  for  five  months,  during 
which  time  the  seller  repeatedly  attempted 
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ERROR  to  the  County  Court  for  Creek 
County  to  review  a  judgment  in  plain- 
tiffs* favor  in  an  action  brought  to  recover 
certain  furniture  sold  by  plaintiffe  to  de- 
fendant.    Reversed. 

The  facts  are  stated  in  the  Commission- 
er's opinion. 

Messrs.  Thompson  &  Smith  for  plain- 
tiff in  error. 

Messrs.  W.  P.  Root,  and  S.  D.  Decker, 
for  defendants  in  error: 

Plaintiffs  did  not  waive  the  right  to  re- 
claim the   property  by  replevin. 

Freeh  v.  Lewis,  218  Pa.  141,  11  L.R.A. 
(N.S.)  948,  120  Am.  St.  Rep.  884,  67  Atl. 
45,  11  Ann.  Cas.  545;  Evansville  &  T.  H. 
R.  Co.  V.  Erwin,  84  Ind.  457;  Adams  v. 
Roscoe  Lumber  Co.  2  App.  Div.  47,  37  N.  Y. 
Supp.  265;  Allen  v.  Rushfort,  72  Neb.  907, 
101  N.  W.  1028. 

Whether  the  condition  as  to  payment 
was  waived  in  a  particular  instance  is  for 
the  jury. 

Farlow  v.  Ellis,  15  Gray,  229;  Bishop 
V.  Shillito,  cited  in  2  Barn.  &  Aid.  329, 
note;  Young  v.  Kansas  Mfg.  Co.  23  Fla. 
394,  2  So.  817;  Mixer  v.  Cook,  31  Me.  340; 
Seed  V.  Lord,  66  Me.  580;  George  W.  Mer- 
rill Furniture  Co.  v.  Hill,  87  Me.  17,  32 
Atl.  712;  Powell  V.  Bradlee,  9  Gill  &  J. 
220;   Scudder  v.  Bradbury,  106  Mass.  422; 


Haskins  v.  Warren,  115  Mass.  514;  Luey  ▼. 
Bundy,  9  N.  H.  298,  32  Am.  Dec.  359; 
Ferguson  v.  Clifford,  37  N.  H.  86;  Hart  v. 
Boston  &  M.  R.  Co.  72  N.  H.  410,  56  Atl. 
920;  Osborn  v.  Gantz,  60  N.  Y.  640;  Park- 
er V.  Baxter,  86  N.  Y.  593;  Hall  v.  Stevens, 
40  Hun,  578;  Fleeman  v.  McKean,  25  Barb. 
474;  Schmidt  v.  Kattenhorn,  2  Hilt.  157; 
National  Ref.  &  Storage  Co.  v.  Miller,  7 
Phila.  97;  Pitts  v.  Owen,  9  Wis.  152. 

Rittenhonse,  C,  filed  the  following  opin- 
ion: 

This  is  an  action  in  replevin  brought 
by  the  defendants  in  error,  plaintiffs  below, 
to  recover  possession  of  certain  furniture 
sold  to  Jonas  B.  Lehmann,  wherein  it  is 
alleged  that  plaintiffs  were  the  absolute 
owners  and  entitled  to  the  immediate  pos- 
session thereof.  The  proof  discloses  that  at 
the  time  of  the  transaction  the  plaintiffs 
conducted  a  furniture  store  in  Sapulpa, 
Oklahoma,  and  that  the  defendant  was  en- 
gaged in  the  jewelry  business  in  the  same 
city;  that  defendant  called  upon  the  plain- 
tiffs, at  their  place  of  business,  and  was 
quoted  prices  on  furniture  which  he  pur- 
chased, and  which  was  delivered  in  three 
instalments  as  follows:  December  27,  1910; 
January  12,  1911;  and  January  24,  1911. 
The  contention  of  plaintiffs  is  that  the  sale 


to  collect  the  purchase  price,  and  did  not 
seek  a  redelivery  of  the  property  or  attempt 
to  disaffirm  or  question  the  sale.  E.  I.  Du- 
pont  Co.  V.  John  Shields  Constr.  Co.  96 
C.  C.  A.  197,  171  Fed.  305,  affirming  162 
Fed.  198; 

— where  a  vendor  of  metal  knew  that 
within  a  short  time  after  delivery  it  would 
be  used  with  other  metals,  so  that  its  ini- 
tial form  would  be  lost,  but  continued 
making  deliveries  after  previous  deliveries 
had  not  been  paid  for,  and,  although  the 
vendor's  sales  agent  was  at  the  vendee's 
works  once  every  ten  days  or  two  weeks 
during  a  period  of  about  four  months,  no 
demand  was  ever  made  for  the  property, 
and  such  demand  was  not  made  until  it 
appeared  that  the  repeated  promises  of  pay- 
ment of  the  vendee  were  unlikely  to  be  ful- 
filled. Cincinnati  R.  Supply  Co.  v.  Hart- 
lieb,  130  C.  C.  A.  525,  214  Fed.  177; 

— where  a  c.  o.  D.  shipment  was  delivered 
by  an  express  company  without  demanding 
payment,  and  the  vendor  thereafter  repeat- 
edly requested  payment  of  the  vendee,  but 
did  not,  before  assigning  the  claim  to  the 
express  company,  demand  a  return  of  the 
goods.  Reed  v.  American  Exp.  Co.  —  Tex. 
Civ.  App.  — ,  127  S.  W.  901 ; 

— where  the  property  was  delivered  to 
the  vendee  without  any  demand  for  pay- 
ment, and  allowed  to  remain  in  the  vendee's 
possession  for  six  months  and  until  his  bank- 
ruptcy, without  demand  or  protest.  Guar- 
antee Title  &  T.  Co.  V.  First  Nat.  Bank,  107 
L.R.A.1915D. 


C,  C.  A.  429,  185  Fed.  373,  modifving  179 
Fed.  151; 

— ^where  delivery  was  made  without  any- 
thing being  said  as  to  payment,  and  some 
twenty  odd  days  elapsed  between  the  deliv- 
ery of  the  goods  and  the  assignment  of  the 
vendee  for  the  benefit  of  creditors,  but  no 
demand  for  payment  was  made  until  fifteen 
days  after  the  assignment.  Hirsch  Lum- 
ber Co.  v.  Hubbell,  143  App.  Div.  317,  128 
N.  Y.  Supp.  85. 

And  in  Malev-Thompson  &  M.  Co.  v. 
Thomas  Forman*Co,  179  Mich.  648,  146  N. 
W.  95,  it  was  held  that  the  vendor  of  lum- 
ber, '^settlement  in  ten  davs  bv  cash  less 
2  per  cent  of  60 -day  acceptance,"  did  not 
act  within  a  reasonable  time  to  reclaim  the 
lumber,  and  had  no  right  to  recover  it  as 
against  one  to  whom  it  had  been  sold  by 
the  vendee,  where  he  declined  to  take  pos- 
session of  the  property  when  the  vendee 
claimed  that  it  was  not  up  to  the  grade 
agreed  upon,  and  for  two  or  three  months 
sought  to  induce  the  purchaser  to  pay.  The 
court  in  this  case  quoted  at  length  and 
with  approval  from  Freeh  v.  Lewis,  11 
L.R.A.(N.S.)  948,  to  which  the  original  note 
was  appended. 

And  the  title  to  a  threshing  machine  was 
held  in  Van  Duzor  v.  Allen,  90  111.  499,  to 
pfiiss  in  favor  of  bona  fide  creditors  of  the 
vendee  who  levied  execution  thereon,  al- 
though there  was  an  agreement  to  give  notes 
for  the  purchase  price,  where  the  vendee, 
by  virtue  of  an  order  of  the  vendor,  took 
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of  this  farniture  wm  conditioBed  upon  the 
payment  of  cash  on  delivery,  and,  owing  to 
the  failure  of  defendant  to  pay  on  deliv- 
ery, the  sale  did  not  become  effective  and 
title  did  not  pass  to  the  defendant.  It  is 
admitted  by  plaintiffs  that  no  cash  was 
paid  on  delivery;  that  a  statement  of  their 
account  was  sent  to  the  defendant  on  Feb- 
ruary 1,  3911,  and  defendant  paid  $54.10; 
that  the  account  was  presented  for  payment 
on  the  first  of  each  succeeding  month  until 
June  17,  1911,  when  this  action  was 
brought;  that  on  May  1,  1911,  they  pro- 
posed to  Lehmann  that  if  he  would  turn 
over  a  diamond  ring  for  the  balance  due, 
they  would  accept  that  in  payment  of  the 
account;  this  Lehmann  agreed  to  do,  but 
Lehmann  could  not  make  delivery  at  once, 
as  the  rings  were  out  of  the  store.  There 
was  no  material  conflict  in  the  evidence. 
Defendant  requested  the  court  to  instruct 
the  jury  to  return  a  verdict  in  his  favor, 
which  was  refused,  and  this  holding  of  the 
court  is  assigned  as  error. 

The  general  doctrine  is  that  where  the 
contract  of  sale  provides  for  cash  on  deliv- 
ery, and  the  goods  are  delivered,  but  the 
purchaser  fails  to  pay,  the  title  to  the  prop- 
erty does  not  pass  with  the  possession,  un- 
less it  is  the  intention  of  the  seller  that 
such    title    pass,    or    payment    is    waived. 


Freeh  v,  Lewis,  218  Pa.  141,  11  L.R.A. 
(N.S.)  948,  320  Am.  St.  Rep.  864,  67  Atl. 
45,  11  Ann.  Cas.  545;  Tiedeman,  Sales,  § 
217.  If  the  purchaser  refuses  to  pay  on  de- 
livery, the  law  gives  the  seller  the  right  to 
reclaim  his  goods,  and  the  only  excuse  for 
not  promptly  reclaiming  the  goods  is  that 
the  defendant  had  practised  some  trick  or 
artifice  upon  the  seller  which  caused  him  to 
delay  in  reclaiming  the  same.  The  condi- 
tions under  which  the  plaintiffs  in  this  ac- 
tion delayed  for  six  months  to  reclaim  pos- 
session of  the  goods  were  as  follows:  The 
goods  were  delivered  in  three  instalments; 
no  request  was  made  for  the  cash  payment 
until  February  1, 1911,  when  a  statement  of 
the  account  was  sent  to  the  defendant,  and 
he  paid  $54.10.  Nothing  more  was  said 
until  the  first  of  the  following  month,  when 
a  statement  of  the  balance  due  was  sent  to 
the  defendant,  and  on  the  first  of  each  suc- 
ceeding month  until  June,  1911,  like  state- 
ments were  presented  to  the  defendant,  and 
he  continuously  made  promise  to  pay  in 
the  future.  In  May,  1911,  the  plaintiff 
submitted  a  proposition  to  accept  a  dia- 
mond ring  in  settlement  of  the  account, 
which  was  accepted  by  the  defendant,  but 
a  subsequent  controversy  arose,  and  a  de- 
livery of  the  ring  was  never  made.  During 
the  six  months   which   intervened   between 


possession  of  the  machine  without  giving 
the  notes,  and  used  it  for  over  two  months, 
during  which  time  the  vendor  took  no  steps 
to  recover  it. 

But  it  has  been  held  that  a  seller  of 
property  for  cash  is  not  estopped  from 
claiming  it  as  against  one  who  took  a  mort- 
gage covering  the  property  with  knowledge 
that  it  had  not  been  paid  for  and  of  the 
seller's  claim,  where  directly  after  the  de- 
livery the  seller's  collector  called  for  pay- 
ment, but  was  unable  to  find  the  person  who 
had  made  the  purchase,  and  the  property 
was  allowed  to  remain  in  the  purchaser's 
possession  for  some  time  before  the  seller 
sought  to  recover  it.  Skinner  &  K.  Station- 
ery Co.  V.  Lanmert  Furniture  Co.  182  Mo. 
App.  549,  366  S.  W.  1079. 

And  it  has  been  held  that,  in  view  of  the 
nature  of  the  goods  and  circumstances,  there 
was  no  waiver  of  the  condition  to  pay  cash 
for  carpets,  curtains,  and  cornices  on  de- 
livery, where  the  purchaser,  in  response  to 
a  demand  for  payment  by  the  seller's  em- 
ployee after  the  articles  had  been  installed, 
stated  that  he  would  go  to  the  sellers'  store 
that  afternoon  and  pay  for  the  goods,  but 
failed  to  do  so,  and  tne  seller  waited  a  fort- 
night or  more  after  the  carpets  were  laid 
and  the  curtains  hung  before  attempting 
to  reclaim  the  goods,  but  in  the  meanwhile 
attempted  to  find  the  purchaser  and  obtain 
payment.    Goldsmith  v.  Bryant,  26  Wis.  34. 

And  it  has  been  held  that  a  condition 
that  a  note  be  given  at  the  date  of  delivery 
was  not  waived  because  the  vendor  waited 
L.R^.1915D. 


a  few  days  after  delivery  for  the  note  until 
the  return  of  a  particular  person  who  had 
charge  of  the  matter  for  the  purchaser, 
where  he  would  not  have  waited  at  all  if 
anything  had  occurred  to  suggest  a  dis- 
position to  withhold  the  note  absolutely; 
and  a  recovery  of  the  property  was  accord- 
ingly allowed  from  a  company  which  had 
taken  over  the  purchaser's  business.  Adams 
V,  Roscoe  Lumber  Co.  2  App.  Div.  47,  37  N. 
Y.  Supp.  265,  affirmed  in  159  N.  Y.  176,  53 
N.  E.  805. 

In  Allen  Lumber  Co.  v.  Higuera,  86  Vt. 
453,  85  Atl.  979,  it  was  held  that  it  could 
not  be  said  as  a  matter  of  law  that  there 
was  an  actual  consent  to  give  credit,  or 
that  the  seller's  conduct  was  such  that  the 
intent  necessary  to  a  waiver  of  the  condi- 
tion for  cash  payment  must  be  attributed 
to  it,  where  it  appeared  that  lumber  was 
sold  to  a  builder,  under  an  agreement  that 
it  was  to  be  paid  for  on  delivery,  but  the 
vendee  failed  to  pay  at  that  time,  and  in 
a  few  days  the  person  who  made  the  sale 
called  and  requested  payment,  but  the  pur- 
chaser said  that  his  boy  was  not  there  and 
that  he  would  send  the  money  as  soon  as 
he  came,  but  failed  to  do  so,  and,  when  the 
seller  again  called,  the  purchaser  objected 
that  part  of  the  order  had  not  been  filled, 
and,  after  this  shortage  was  made  good, 
the  seller  stated  that  he  must  have  the 
money  or  the  lumber,  and  a  few  days  later 
repeated  this  statement,  but  the  purchaser 
did  not  pay  and  used  the  lumber. 

J.  T.  W. 
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the  date  of  sale  and  June  17,  1911,  the  day 
this  suit  was  instituted,  no  demand  was 
made  for  the  possession  of  the  goods.  Un- 
der these  circumstances,  the  seller  waived 
the  condition  of  the  cash  payment,  and 
voluntarily  accepted  defendant  as  a  debtor, 
treating  him  from  the  day  of  sale  to  the 
time  of  the  institution  of  this  action  as  a 
debtor,  attempting  on  the  first  of  each 
month  to  collect  the  debt,  and  never  men- 
tioning their  claim  of  ownership  until  they 
had  endeavored  for  six  months  to  make  the 
collection  by  a  cash  payment  or  delivery 
of  the  diamond  ring,  without  any  showing 
that  they  had  been  delayed  by  trick  or  arti- 
fice being  practised  by  the  defendant  to 
cause  the  seller  to  delay  in  reclaiming  the 
goods. 

There  was  no  express  reservation  of  title 
in  the  contract,  merely  a  sale  for  cash. 
A  voluntary  delivery  without  payment, 
coupled  with  an  inexcusable  delay  on  the 
part  of  the  seller  in  reclaiming  the  goods 
sold,  would  constitute  in  law  a  waiver  of 
the  conditions  of  such  sale.  Upton  v.  Stur- 
bridge  Cotton  Mills,  111  Mass.  446;  Bowen 
V.  Burk,  13  Pa.  146;  Freeman  v.  Nichols, 
116  Mass.  309;  Freeport  Stone  Co.  v.  Carey, 
42  W.  Va.  276,  26  S.  E.  183.  The  question 
as  to  whether  the  plaintiffs  had  waived 
their  right  to  reclaim  the  goods  was  sub- 
mitted to  the  jury,  and  the  plaintiffs  now 
claim  that  inasmuch  as  the  jury  found  they 
had  not  waived  this  right,  such  finding  was 
conclusive.  The  facts  are  not  disputed;  the 
evidence  offered  by  the  plaintiffs  conclu- 
sively established  that  they  had  waived  the 
conditions  of  the  sale  by  a  failure  to 
promptly  rescind,  and,  in  the  absence  of 
evidence  tending  to  show  that  fraud  or  ar- 
tifice in  some  form  was  used  by  the  de- 
fendant to  cause  them  to  delay  in  reclaim- 
ing the  goods  and  thereby  take  the  case  out 
of  the  general  rule,  the  plaintiffs  failed  to 
make  out  a  prima  facie  case,  and  the  court 
should  have  given  the  peremptory  instruc- 
tion  requested. 

The  cause  should  therefore  be  reversed. 

Per  Curiam: 

Adopted  in  whole. 


OKLAHOMA  SUPREME  COURT. 
(DiTlsion  No.  1.) 

UNION   ACCIDENT   COMPANY,   Plff.    In 

Err., 

V, 

MARY  WIIJLIS,  By  Guardian. 

(—  Okla.  — ,  145  Pac.  812.) 

Insurance   —    exception   —   burden    of 
proof. 
1.     Where,  in  an  action  on  a  policy  of 

Headnotes  by  Sharp,  C 
L.R.A.1915D. 


accident  insurance,  it  is  elaimed  that  death 
was  due  to  one  of  the  causes  excepted  from 
the  operation  of  the  policy,  it  is  for  the  in- 
surer to  plead  and  prove  such  fact. 

Same  —  intentional  injury  —  unexpect- 
ed result. 

2.  A  policy  of  insurance  which  provides 
that  indemnity  shall  not  be  payable  for 
injuries,  fatal  or  otherwise,  intentionally  in- 
flicted upon  the  insured  by  himself  or  some 
other  person,  does  not  exclude  a  recovery 
where  the  insured  dies  from  a  fracture  of 
the  skull  caused  by  a  fall  on  a  hard  pave- 
ment, the  result  of  a  blow  in  the  face  struck 
by  the  fist  of  another,  where  the  blow  but 
not  the  fatal  result  was  intentionally  in- 
flicted. 

Same  —  construction  of  policy. 

3.  The  death  of  the  insured  not  having 
been  intended  by  his  assailant,  and  being 
an  unforeseen  and  unusual  result  of  the 
blow  struck,  the  insurer  is  not  relieved  of 
liability  on  account  of  the  fact  that  the  blow 
itself  was  intentionally  inflicted.  The 
words,  "intentionally  inflicted,"  as  used  in 
the  policy,  should  be  construed  to  refer  to 
the  fatal  injuries  resulting  from  the  fall, 
and  not  to  the  blow. 

Same  —  favoring  insured. 

4.  If  a  policy  is  so  drawn  as  to  require 
interpretation,  and  to  be  fairly  susceptible 
of  two  different  constructions,  the  one  will 
be  adopted  that  is  most  favorable  to  the 
insured. 

(January  12,  1915.) 

I?RROR  to  the  Superior  Court  of  Mus- 
Id  kogee  County  to  review  a  judgment  in 
plaintiff's  favor  in  an  action  brought  to  re- 
cover the  amount  alleged  to  be  due  on  an 
accident   insurance   policy.     Affirmed. 

The  facts  are  stated  in  the  Commission- 
er's opinion. 

Messrs.  Baker,  Pursel,  Gavin,  &  Iieith 
and    C.  A.  Mountjoy  for  plaintiff  in  error. 

Messrs.  Arnote  &  Rogers  and  Charles 
A.  Cook,  for  defendant  in  error: 

Death  of  insured  was  caused  by  acci- 
dental means  within  the  terms  of  the  pol- 
icy. 

Richards  ▼.  Travelers*  Ins.  Co.  89  Cal. 
170,  23  Am.  St.  Rep.  465,  28  Pac.  762; 
Ripley  ▼.  Railway  Pass.  Assur.  Co.  2  Bige- 
low,  Ins.  Cas.  738,  Fed.  Cas.  No.  11,854; 
BHm,  Life  Ins.  §  438;  7  Am.  L.  Rev.  587, 
1  Am.  k  Eng.  £nc.  Law,  87,  §  3;  Provi- 
dence, L.  Ins.  k  Invest.  Co.  v.  Martin,  32 
Md.  315;  Utter  v.  Travelers'  Ins.  Co.  65 
Mich.  545,  8  Am.  St.  Rep.  913,  32  N.  W. 

Note.  »  The  question  of  the  construction 
of  provisions  in  accident  policies  exempting 
the  insurer  or  limiting  its  liability  in  case 
of  an  injury  intentionally  inflicted  by  an- 
other is  covered  in  the  note  to  Ryan  ▼• 
Continental  Casualty  Co.  48  L.R.A.(NJ3.) 
624. 
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812;  Lovelace  t.  Trayelers'  Protective 
Aaso.  126  Mo.  104,  30  LJLA.  209,  47  Am. 
St.  Rep.  638,  28  S.  W.  877. 

Sharp,  C,  filed  the  following  opinion: 
Between  the  hours  of  8  and  9  o'clock  on 
the  evening  of  December  10,  1909,  the  in- 
sured, Ri}ey  W.  Willis,  while  walking  along 
the  street  in  the  city  of  Ardmore,  was 
knocked  down  by  a  blow  in  the  face  struck 
by  one  Ernest  Keys.  Striking  the  pave- 
ment, the  insured  sustained  a  fracture  of 
the  skull,  resulting  in  hia  death.  The  ac- 
tion against  the  defendant  is  brought  by 
the  guardian  of  the  beneficiary,  and  is  to 
recover  on  a  certain  accident  policy  issued 
on  the  life  of  said  RUey  W.  Willis. 

The  defense  in  this  court  is  predicated 
upon  two  certain  provisions  of  the  policy, 
which,  it  is  claimed,  exempt  it  from  any 
liability,  namely: 

(1)  "In  the  event  that  the  insured, 
while  this  policy  is  in  force,  shall  sustain 
personal  bodily  injury,  which  is  effected 
directly  and  independently  from  all  other 
causes  through  external,  violent,  and  purely 
accidental  means,  and  which  injury  causes, 
at  once  (within  twenty-f our  hours).  .  .  . 
For  loss  of  life  $400  (the  principal  sum  of 
this  policy).*' 

(2)  "Indemnity  shall  not  be  payable  for 
injuries,  fatal  or  otherwise,  intentionally 
inflicted  upon  the  insured  by  himself  or 
some  other  person." 

We  fail  to  find,  however,  that  the  former 
provision  of  the  policy  was  availed  of  by 
the  insurer  aa  a  defense  in  the  trial  court. 
It  is  a  rule  well  supported  by  authority, 
and  based  upon  sound  principle,  that,  where 
death  or  injury  has  resulted  from  one  of 
the  excepted  causes  enumerated  in  the 
policy,  the  onus  both  of  averment  and  proof 
in  such  regard  rests  upon  the  insurer. 
Vernon  v.  Iowa  State  Traveling  Men's  Asso. 
158  Iowa,  597,  138  N.  W.  696;  Anthony  v. 
Mercantile  Mut.  Aoci.  AssOw  162  Mass.  354, 
26  L.RJ^.  406,  44  Am.  St.  Rep.  367,  38 
N.  E.  973;  Railway  Officials'  &  E.  Acci. 
Asso.  V.  Drummond,  56  Neb.  235,  76  N.  W. 
562;  Stevens  v.  Continental  Casualty  Co. 
12  N.  D.  463,  97  N.  W.  862 ;  Standard  Life 
ft  Acci.  Ins.  Co.  v.  Jones,  94  Ala.  434,  10 
So.  630;  Cronkhite  v.  Travelers'  Ins.  Co. 
75  Wis.  116,  17  Am.  St.  Rep.  184,  43  N.  W. 
731;  Home  Ben.  Asso.  v.  Sargent,  142  U.  S 
691,  35  L.  ed.  1160,  12  Sup.  Ct.  Rep.  332; 
Fuller,  Acci.  ft  Employer's  Liability  Ins. 
pp.  100-102.  Further  consideration  need 
not,  therefore,  be  given  this  defense. 

In  the  absence  of  any  provision  to  the 
contrary  in  a  policy  insuring  against  death 
effected  through  "external,  violent,  and  ac- 
cidental means,"  an  injury  inflicted  inten- 
tionally by  another  upon  the  insured,  but 
L.R.A.1915D. 


I  without  the  foreknowledge  or  connivance 
of  the  insured,  is  within  the  terms  of  the 
policy  rendering  the  company  liable.  If 
the  injury  is  not  brought  about  by  the 
agency  of  the  insured,  and  if  it  is  not  an- 
ticipated by  him,  it  is  none  the  less  acci- 
dental as  iar  as  he  is  concerned,  although 
it  may  be  inflicted  with  malice  and  premed- 
itation by  the  other  party;  the  great 
weight  of  authority  being  that  an  injury 
intentionally  inflicted  upon  the  insured  by 
another  is  accidental,  if  it  is  unintentional 
on  the  part  of  the  insured.  As .  a  protec- 
tion against  this  class  of  liability,  «  clause 
is  frequently  inserted  in  policies  of  acci- 
dent insurance,  specifying  that  the  policy 
shall  not  cover  injuries,  fatal  or  otherwise, 
intentionally  inflicted  upon  the  insured  by 
himself  or  some  other  person.  Ordinarily, 
where  a  policy  expressly  so  provides,  it  is 
not  necessary  that  the  insureid  should  take 
part  in  the  intent  of  such  third  person,  in 
order  to  make  the  exception  operative,  and 
relieve  the  company  from  its  liability.  The 
policy,  in  such  cases,  becomes  one  of  lim- 
ited indemnity  as  contradistinguished  from 
that  of  general  indemnity.  It  is  shown 
that  the  blow  sustained  by  the  insured  was 
intentionally  inflicted.  Tlie  testimony  as 
to  the  origin  of  the  trouble  between  Keys 
and  the  insured  is  conflicting.  That  of 
plaintiff  tends  to  show  that  the  insured 
was  sober  and  waa  not  the  aggressor  in 
the  difiieulty;  while  the  defendant's  testi- 
mony tends  to  establish  that  the  insured 
was  drunk  at  the  time,  ran  into  Keys,  and 
first  struck  him.  There  is  nothing  in  the 
testimony  that  tends  to  dietinguish  the  dif- 
ficulty from  an  ordinary  fist  fight  where 
but  two  or  three  blows  were  passed,  except 
in  the  fatal  consequences  that  attended  it. 
Keys  and  two  companions  met  Willis  and 
another  Indian  on  Caddo  street  near  one  of 
the  main  business  corners  of  the  city.  The 
former  did  not  know  Willis  at  the  time, 
and,  whatever  may  have  provided  the  dif- 
ficulty, there  is  no  room  for  belief  that  the 
injuries  sustained  by  Willis  were  intended 
by  Keys.  At  the  time  Keys,  who  was  a 
young  man,  weighing  but  133  pounds, 
though  right  handed,  was  unable  to  use 
his  right  hand  on  account  of  a  broken 
bone,  and  struck  the  insured,  who  waa  a 
heavier  man,  with  his  left  fist.  The  blow 
knocked  the  insured  backward  on  the  slant- 
ing pavement,  with  the  result  that  his  head 
struck  the  pavement,  fracturing  his  skull 
and  causing  death.  Keys  did  not  know 
until  the  morning  following  that  Willis  iiad 
died  as  a  result  of  the  fall.  It  is  not  even 
claimed  that  Keys  intended  the  result  that 
followed,  but  it  is  insisted  that,  having 
struck  Willis  intentionally,  a  recovery  can- 
not be  had  on  account  of  the  last-mentioned  ^ 
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provision  of  the  policy.  We  do  not  think 
so.  As  we  have  seen,  the  insured's  death 
was  accidental.  The  injury  which  resulted 
fatally  was  not  intentionally  inflicted  by 
Keys.  The  case  differs  materially  from 
the  great  majority  of  the  reported  cases. 
Had  Keys  had  in  his  hand  a  deadly  weapon, 
the  use  of  which  was  reasonably  calculated 
to  produce  death,  and  in  fact  did  so,  a  dif- 
ferent question  would  be  presented.  No 
motive  for  killing  the  latter  is  shown  to 
have  existed,  and  the  means  used  indicates 
only  an  intention  to  strike  the  insured. 
The  result  was  unforeseen  and  unusual, 
and  not  such  as  would  ordinarily  follow  a 
blow  lyith  the  fist.  It  was  not  the  logical 
result  of  a  deliberate  act,  and  could  not 
reasonably  have  been  anticipated  by  Keys, 
and  he  cannot  be  charged  with  a  design  of 
producing  it.  It  was  the  result  of  for- 
tuitous circumstances. 

In  Richards  v.  Travelers'  Ins.  Co.  89'  Cal. 
170,  23  Am.  St.  Rep.  466,  26  Pac.  762,  the 
policy  exempted  against  liability  where 
death  was  the  result  of  design  on  the  part 
of  the  insured  or  any  other  person.  The 
court  instructed  the  jury  that  *Mf  the  death 
of  Philip  Richards  was  caused  by  a  blow 
dealt  him  by  H.  J.  Dassonville,  or  some 
other  person,  that  would  not  prevent  plain- 
tiflfs  from  recovering  in  this  action,  if  you 
believe  from  the  evidence  that,  when  Das- 
sonville or  some  other  person  inflicted  such 
blow,  he  did  not  mean  to  kill  said  Philip 
Richards." 

The  giving  of  the  instruction  was  sus- 
tained. It  was  said  by  the  court  that  there 
were  circumstances  in  evidence  tending  to 
show  that,  if  Dassonville  did  give  the  blow 
which  resulted  afterwards  in  the  death  of 
the  deceased  (by  a  fall  from  an  elevated 
sidewalk),  he  did  not  intend  such  result, 
and  it  would  not  be  a  correct  construction 
of  the  clause  of  the  policy  imder  review 
to  say  that  it  includes  every  case  where  a 
blow,  not  intended  to  kill,  unfortunately 
and  undesignedly  produces  death. 

In  Travelers'  Protective  Asso.  v.  Weil,  40 
Tex.  Civ.  App.  629,  91  S.  W.  886,  the  ac- 
tion was  to  recover  for  the  loss  of  an  eye. 
It  was  complained  by  the  appellant  that 
the  trial  court  erred  in  charging,  in  effect, 
that,  if  the  assailant  did  not  intend  the 
particular  injury,  plaintiff  was  entitled  to 
recover,  and  it  was  insisted  that  a  verdict 
should  have  been  directed  for  the  defend- 
ant. Sustaining  the  contention,  it  was 
said  by  the  court;  "We  do  not  undertake 
to  say  that  consequences  might  not  follow 
such  a  blow,  of  a  character  so  unusual  and 
so  apparently  unrelated  to  the  act  as  to 
exclude  the  idea  that  they  were  included 
within  the  general  intention  to  inflict  in- 
jury." 
L.R.A.1915D. 


The  court  then  proceeds  to  distinguish 
between  the  facts  there  presented  and 
those  in  Richards  v.  Travelers'  Ins.  Co. 
supra,  and  further  says:  "But  under  the 
facts  of  this  case  we  are  of  opinion  there  is 
no  room  for  controversy.  We  have  a  blow 
of  the  fist,  struck  by  an  adult  man  actu- 
ated by  the  anger  and  passion  ;iatu rally 
resulting  from  his  supposed  provocation, — 
a  blow  struck  in  the  eye,  according  to 
plaintiff's  own  statement.  The  force  was 
sufficient  to  knock  him  down,  and  the  in- 
jury to  the  eye  w^as  due  to  the  blow,  and 
not  to  the  fall.  We  think  the  injury  to 
the  eye  falls  clearly  within  the  general 
purpose  to  injure,  and  that  it  did  not  de- 
volve on  the  defendant  to  show  that  Innes 
had  a  specific  intention  to  inflict  the  par- 
ticular character  of  injury  which  might 
flow  from  the  assault." 

In  Utter  v.  Travelers'  Ins.  Co.  65  Mich. 
546,  8  Am.  St.  Rep.  913,  32  N.  W.  812,  a 
provision  of  the  policy  excepted  from  re- 
covery for  death  or  personal  injury,  the 
result  of  design,  either  on  the  part  of  the 
insured  or  any  other  person.  The  insured 
was  shot  by  an  officer;  but  there  was  some 
evidence  tending  to  show  that  the  officer 
did  not  know  it  was  the  insured  at  whom 
he  shot,  and  that  he  did  not  intend  to  kill 
the  insured.  It  is  said  in  the  opinion :  "It 
seems  to  me  that  the  design  intended  by 
the  terms  of  this  policy  must  be  the  de- 
sign that  intended  the  actual  result  ac- 
complished, and  not  the  design  of  the  act 
itself,  which  act  resulted  in  the  killing  of 
one  contrary  to  the  design  of  the  act.  lf» 
when  Berry  flred  this  shot,  he  did  not  know 
the  man  he  fired  at  was  Utter,  and  did  not 
intend  to  kill  Utter,  it  cannot  be  said  that 
Utter  lost  his  life  by  the  design  of  Berry." 

In  Orr  v.  Travelers'  Ins.  Co.  120  Ala. 
647,  24  So.  997,  after  quoting  from  the 
opinion  in  Utter  v.  Travelers*  Ins.  Co.  the 
court  announced  the  principle  stated  to  be 
correct.  In  Travelers*  Protective  Asso.  v. 
Fawcett,  —  Ind.  App.  — ,  104  N.  E.  991,  the 
insurer  defended  under  a  paragraph  in  the 
policy  denying  a  recovery  where  the  in- 
sured came  to  his  death  as  the  result  of 
an  injury  intentionally  inflicted  by  an- 
other. In  that  case  the  uncontroverted 
evidence  showed  that  the  assailant,  a  bank 
robber,  discharged  several  shots  from  re- 
volvers into  a  group  of  four  men  huddled 
together  in  front  of  a  vault  in  the  bank. 
The  company  relied  upon  the  presumption 
that  a  person  intends  the  usual  and  ordi- 
nary consequences  of  his  act;  that,  relying 
upon  this  presumption,  the  usual  and 
ordinary  consequences  of  such  an  act  would 
be  to  kill  or  injure  some  one  or  more  of 
them;  and  that,  as  there  was  no  evidence 
tending   to  overocMne  the   presumption,  it 
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xniist  prevail  and  be  BufBcient  to  establish 
tlie  fact  that  the  robber  intentionally  killed 
the  insured.  The  judgment,  however,  of 
the  trial  court  was  affirmed,  and  in  the 
course  of  the  opinion  the  following  lan- 
guage was  used:  'The  question  arises 
under  a  contract  by  which  it  was  stipu- 
lated that  the  association  should  not  be 
liable  on  account  of  injuries  intentionally 
inflicted  on  the  assured  by  any  other  per- 
son. 'Intentional  injuries'  inflicted  on  the 
assured  by  some  other  person,  within  the 
meaning  of  this  contract,  refers  to  injuries 
which  the  other  person  actually  directed 
against  the  insured  and  intended  to  inflict 
upon  him.  The  parties  contracted  with 
reference  to  the  actual  intention  of  the  per- 
son  inflicting  the  injury,  rather  than  such 
an  intention  as  the  law  presumes  as  against 
a  wrongdoer.  ...  In  such  a  case,  if 
an  act  is  shown  which  would  naturally 
and  reasonably  result  in  injury  to  some 
one  of  several  persons,  it  may  be  presumed 
that  the  author  of  the  act  intended  to  in- 
jure someone;  but  it  cannot  be  presumed, 
as  against  anyone  except  the  author  of  the 
act,  that  he  intended  the  injury  for  the  par- 
ticular person  who  received  it.** 

The  court  then  cites  Utter  v.  Travelers' 
Ins.  Co.  and  approves  the  principle  an- 
nounced therein,  though  expressing  a  doubt 
as  to  the  application  to  the  state  of  facts 
shown  to  exist  in  the  Utter  Case. 

Discussing  the  question  of  accidents  and 
risks  excepted  in  accident  insurance,  it  is 
said  in  1  Cyc.  257,  that  intentional  in- 
juries inflicted  on  the  person  of  insured 
are  usually  considered  "accidental,"  and 
as  coming  within  the  proviso  that  the  in- 
surance shall  extend  to  injuries  sustained 
through  "external,  violent,  and  accidental 
means,"  but  that,  where  the  policy  provides 
that  it  shall  not  extend  to  injuries  or 
death  resulting  from  "intentional  injuries 
inflicted  by  the  insured  or  any  other  per- 
son," such  provision  is  valid  and  binding, 
and  no  recovery  can  be  had  for  injuries 
or  death  so  inflicted.  It  is  further  said, 
in  discussing  the  question  of  intent,  that 
the  existence  of  an  intent  on  the  part  of  the 
person  inflicting  the  injury  is  necessary, 
and  this  intent  must  be  to  inflict  the  in- 
jury actually  inflicted.  See  also  Corpus 
Juris,  p.  442;  Railway  Officials'  &  E.  Acci. 
Asso.  V.  Drummond,  56  Neb.  235,  76  N.  W. 
662;  Gaynor  v.  Travelers'  Ins.  Co.  12  Ga. 
App.  601,  77   S.  E.   1072. 

The  death  of  the  insured  not  having 
been  intended  by  Keys,  and  being  an  un- 
foreseen and  unusual  result  of  the  blow 
struck,  the  insurer  is  not  relieved  of  lia- 
bility on  account  of  the  fact  that  the  blow 
itself  was  intentionally  inflicted.  The 
words,  "intentionally  Inflicted,"  in  this 
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case,  should  be  construed  to  refer  to  the 
fatal  injuries  resulting  from  the  fall,  and 
not  to  the  blow. 

Where  the  meaning  of  a  policy  of  insur- 
ance is  ambiguous,  or  so  drawn  as  to  be 
fairly  susceptible  of  different  constructions, 
it  will  be  construed  strictly  against  the 
insurer,  and  that  construction  adopted 
which  is  most  favorable  to  the  insured. 
Taylor  v.  Insurance  Co.  of  N.  A.  26  Okla. 
92,  138  Am.  St.  Rep.  906,  105  Pac.  354; 
Capital  F.  Ins.  Co.  v.  Carroll,  26  Okla.  286, 
109  Pac.  536;  Southern  Surety  Co.  v.  Tyler 
&  S.  Co.  30  Okla.  116,  120  Pac.  936;  Stan- 
dard Acci.  Ins.  Co.  v.  Hite,  37  Okla. 
306,  46  L.RA.(N.S.)  986,  132  Pac.  333. 
Also,  when  a  stipulation  or  exception  to  a 
policy  of  insurance  emanating  from  the 
insurer  is  capable  of  two  meanings,  the  one 
is  to  be  adopted  which  is  the  most  favor- 
able to  the  insured.  May,  Ins.  §§  174,  175; 
Janneck  v.  Metropolitan  L.  Ins.  Co.  162 
N.  Y.  674,  57  N.  E.  182;  Forest  City  Ins. 
Co.  V.  Hardesty,  182  111.  39,  74  Am.  St. 
Rep.  161,  55  N.  E.  139;  Thompson  v.  Phe- 
nix  Ins.  Co.  136  U.  S.  287,  297,  34  L.  ed. 
408,  413,  10  Sup.  Ct.  Rep.  1019;  Allen  v. 
St.  Louis  Ins.  Co.  85  N.  Y.  473;  Utter  v. 
Travelers'  Ins.  Co.  65  Mich.  545,  8  Am.  St. 
Rep.  913,  32  N.  W.  812;  Massachusetts 
Ben.  Life  Asso.  v.  Robinson,  104  Ga.  256, 
42  L.RA.  261,  30  S.  E.  918. 

The  judgment  of  the  trial  court  should 
be  affirmed. 

Per  Curiam: 

Adopted  in  whole. 


TBXNESSEC  SUPREME  COURT. 

McCONNELL  MOSS,  Appt., 

V. 

STATE  OF  TENNESSEE. 
'(131  Tenn.  94,  173  S.  W.  859.) 

Common  law  -*  applicability. 

1.  The  common  law,  in  general  terms,  is 
the  law  in  Tennessee. 

Sunday  —  effect  of  charging  jury  on. 

2.  Charging  the  jury  in  a  criminal  case 
on  Sunday  renders  the  proceeding  void, 
although  court  was  not  adjourned  at  the 
close  of  the   arguments   on   Saturday,   but 

Note,  —  Charging  jury  on  Sunday, 

As  to  receiving  a  verdict  on  Sunday,  see 
note  to  State  v.  Keatine,  39  L.R.A.(N.S.) 
844. 

This  note  does  not  consider  the  question 
of  magistrates  holding  trials  on  Sunday, 
wliere  it  does  not  appear  whether  there  was 
or  was  not  a  jury. 

There  is  no  doubt  of  the  correctness  of 
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merely  took  a  recess,  so  that  the  charge 
could  be  delivered  without  the  necessity  of 
a  formal  opening  of  the  court  on  Sunday. 

(February  11,  1915.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Criminal  Court  for  Putnam 
County,  convicting  him  of  murder  in  the 
first  degi'ee.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  V.  S.  Bockman  and  B.  G.  Ad- 
cock,  for  appellant: 

Any  judicial  act,  judgment,  or  procedure 
done  on  Sunday  is  absolutely  void. 

Styles  V.  Harrison,  99  Tenn.  128,  63  Am. 
St.  Rep.  824,  41  S.  W.  333;  Breyer  v.  State, 
102   Tenn.    110,   60    S.   W.    769;    Davis  v. 


Fish,  1  G.  Greene,  406,  48  Am.  Dec  890; 
Coleman  v.  Henderson,  Litt.  Sel.  Cas.  171, 
12  Am.  Dec.  290. 

Messrs.  "W.  Bryant,  J.  A.  Carlln^  P.  C. 
Crowley,  and  John  Gothard  also  for  ap- 
pellant. 

Mr.  William  H.  Swlggart^  Jr.,  Assist- 
ant Attorney  General,  for  the  State: 

A  verdict  rendered  on  Sunday  is  valid, 
and  a  judgment  may  be  lawfully  rendered 
thereon. 

Baxter  v.  People,  8  111.  368;  Ball  v. 
United  States,  140  U.  S.  131,  35  L.  ed.  383, 
11  Sup.  Ct.  Rep.  761;  Rawlins  v.  State, 
124  Ga.  31,  52  S.  E.  1;  Bales  v.  Com.  11 
Ky.  L.  Rep.  297,  11  S.  W.  470;  Simmons 
V.  State,  129  Ala.  41,  29  So.  929;  Sanford 
V.  State,  143  Ala.  78,  39  So.  370;   Moore 


the  decision  in  Moss  v.  State,  that  a  jury 
may  not  be  charged  on  Simday,  but  the  ques- 
tion has  not  often  been  directly  decided. 
Charging  the  jury  is  a  judicial,  as  distin- 
guished from  a  ministerial,  act,  and  on  prin- 
ciple ought  not  to  be  possible  on  a  nonjudi- 
cial day. 

In  Arthur  v.  Mosby,  2  Bibb,  589,  a  new 
trial  was  ordered  where  the  cause  coming 
on  for  trial  on  the  last  day  of  the  term, 
some  of  the  evidence  was  heard,  the  verdict 
of  the  jury  made  up  and  returned  into  court, 
and  the  judgment  of  the  court  rendered  af- 
ter 12  o'clock  on  Saturday  night,  as  the 
proceedings  were  not  authorized  by  law, 
either  as  being  beyond  the  term,  or  on  a 
day  not  judicial. 

In  State  v.  Green,  37  Mo.  466,  the  court 
reversed  a  conviction  of  murder  because 
the  reading  of  the  instructions  to  the  jury 
by  the  court  had  not  been  concluded,  nor 
the  cause  finally  submitted  to  the  jury,  until 
the  clock  in  the  court  room  showed  ten 
minutes  after  12,  midnight,  on  Saturday, 
when  the  court  took  a  recess,  without  ad- 
journment, until  2  o'clock  on  Sunday  morn- 
ing, and  then  received  the  verdict  and  dis- 
charged the  jury.  The  statute  provided 
that  ''no  court  shall  be  open  or  transact 
business  on  Sunday,  unless  it  be  for  the 
purpose  of  receiving  a  verdict  or  discharg- 
ing a  jury,  and  every  adjournment  of  a 
court  on  Saturday  shall  always  be  to  some 
other  day  than  Sunday,  except  such  ad- 
journment as  shall  be  made  after  a  cause 
has  been  committed  to  the  jury."  The 
court  said:  "There  can  be  no  doubt  that, 
under  this  statute,  the  sitting  of  the  court, 
the  giving  of  instructions,  and  the  submit- 
ting of  the  cause  to  the  jury,  were  pro- 
hibited, whether  they  were  strictly  judicial 
or  merely  ministerial  acts.  .  .  .  We 
have  felt  some  hesitation  about  reversing 
a  conviction  otherwise  legal,  on  so  small  a 
matter  as  ten  minutes'  time.  The  maxim 
De  minimia  non  curat  lex  cannot  be  applied 
to  such  a  case.  The  rule  must  be  defined; 
the  line  must  be  drawn  somewhere.  The 
day  must  be  held  to  begin  either  at  mld- 
L.K.A.1916D. 


I  night  or  at  sunrise;  and  both  principle  and 
authority  concur  in  fixing  it  at  midnight. 
If  the  hour  can  be  exceeded  by  ten  minutes, 
it  mav  by  an  hour  or  twelve  hours.  Such 
irregularities  and  void  proceedings  have  been 
held  to  make  the  final  judgment  erroneous, 
and  in  many  similar  cases  new  trials  have 
been  granted." 

A  conviction  was  reversed  for  submitting 
the  cause  to  the  jury  on  Sunday  where  a 
trial  for  petit  larceny  was  commenced  on 
Saturday  and  submitted  to  the  jury  at  2 
A.  M.  Sunday  morning,  who  rendered  a  ver- 
dict of  guilty  in  about  one  hour,  and  on 
Monday  morning  judgment  was  pronounced 
on  the  verdict.  The  statute  provided  that 
"no  court  shall  be  open,  or  transact 
business,  on  Sunday,  unless  it  be  for  the 
purpose  of  receiving  a  verdict  or  discharg- 
ing a  jury;  and  every  adjournment  of  a 
court  on  Sautrday  shall  always  be  to 
some  other  day  than  Sunday,  except 
such  adjournment  as  may  be  made  aft- 
er a  cause  has  been  committed  to  a  jury. 
But  this  section  shall  not  prevent  the  exer- 
cise of  the  jurisdiction  of  any  magis- 
trate, when  it  shall  be  necessary  in  criminal 
cases,  to  preserve  the  peace,  or  to  arrest  the 
offender."  The  particular  question  dis- 
cussed in  the  case  was  the  overruling  of  a 
contention  by  the  public  prosecutor  that 
the  statute  had  regard  only  to  the  solar  or 
artiiicial  day  as  distinguished  from  a  day  of 
24  hours.  Pulling  v.  People,  8  Barb. 
384  (referred  to  in  the  opinion  of  Leonard, 
C,  in  Allen  v.  Godfrey,  44  N.  Y.  433,  as 
holding  the  verdict  and  judgment  blid  ''for 
the  reason  that  the  cause  was  submitted 
on  Sunday"). 

But  it  has  been  held  that  if. a  prisoner 
appeals  from  a  judgment  in  a  case  where 
the  jury  was  charged  and  he  was  convicted 
and  sentenced  on  Sunday,  he  cannot  claim 
that  the  court  has  lost  jurisdiction  and  that 
he  has  obtained  immunity,  but  a  new  trial 
will  be  ordered.  People  v.  Luhrs,  79  Hun, 
415,  29  N.  Y.  Supp.  789,  where  a  trial  com- 
menced on  Saturday,  before  a  court  of  spe- 
cial sessions,  continued  into  Sunday  morn- 
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▼.  State,  49  Tex.  Crim.  Kep.  499,  96  S.  W. 
321;  State  v.  Keatine,  130  La.  434,  39 
L.R.A.(N.S.)  844,  68  So.  139;  Burrage  v. 
State,  101  Miss.  698,  68  So.  217;  Stone  y. 
United  States,  167  U.  S.  178,  42  L.  ed.  127, 
17  Sup.  Ct.  Rep.  778;  State  v.  Baker,  67 
Wash.  696,  122  Pac.  336;  Gholston  v.  Ghols- 
ton,  31  Ga.  626;  People  v.  Odell,  1  Dak. 
197,  46  N.  W.  bOl;  Jones  v.  Johnson,  61 
Ind.  267;  State  v.  Green,  37  Mo.  466; 
Knoxville  v.  Knoxville  Water  Co.  107  Tenn. 
647,  61  L.R.A.  888,  64  S.  W.  1075;  Swann 
V.  Swann,  21  Fed.  299;  Moseley  v.  Van- 
hooser,  6  Lea,  286,  40  Am.  Rep.  37. 

Xeil,  Ch.  J.,  delivered  the  opinion  of  the 
court: 

The    plaintiff   in   error   was    indicted   in 


the  criminal  court  of  Putnam  county,  at 
the  September  term,  1910,  for  the  murder 
of  H.  S.  Gill.  He  was  tried  and  found 
guilty  of  murder  in  the  first  degree,  with 
mitigating  circumstances,  at  the  May 
term,  1914,  and  judgment  was  rendered 
that  he  be  confined  in  the  state  penitentiary 
during  his  natural  life.  He  made  a  motion 
for  a  new  trial  in  the  lower  court,  which 
was  overruled,  and  he  has  appealed  to  this 
court  and  assigned  errors. 

We  deem  it  unnecessary  to  notice  any  of 
the  errors  assigned,  except  one  based  upon 
the  following  facts:  The  minutes  of  the 
court  for  Saturday,  May  23d,  recite  that  the 
hearing  of  testimony  was  concluded  on  that 
day,  and  the  arguments  of  counsel  continued 
until  11:30  P.  M.,  and  that  no  formal  ad- 


ing,  when  the  jury  was  charged  and  the  de- 
fendant convicted  and  sentenced. 

It  may  well  be  doubted  whether  the  Geor- 
gia court  would  now  approve  the  passage  in 
the  opinion  in  Gholston  v.  Gholston,  81 
Ga.  626,  quoted  in  Moss  v.  State,  and  in 
the  Gholston  Case  a  conviction  was  reversed 
on  other  grounds. 

In  North  Carolina,  however,  it  seems  that 
it  may  not  necessarily  be  erroneous  to 
charge  the  jury  on  Sunday.  In  State  v. 
McGimsey,  80  N.  C.  377,  30  Am.  Rep.  90, 
where  the  jury  on  a  murder  trial  retired 
to  consider  their  verdict  between  12  and  1 
o'clock  on  Sunday  morning,  and  later  re- 
ceived further  instructions  and  were  dis- 
charged sometime  later  on  Sunday,  not  hav- 
ing agreed,  the  appellate  court  discharged 
the  prisoner  from  custody  as  immune  from 
further  trial,  it  not  appearing  that  the  dis- 
charge of  the  jury  was  necessary;  that  is 
to  say,  it  not  appearing  that  the  court  was 
sufficiently  satisfied  that  they  could  not 
agree.  The  court,  however,  stated:  "We 
think  there  is  nothing  in  the  objection 
raised  that  the  court  was  held  on  Sun- 
day for  the  purposes  of  this  trial,  un- 
der the  circumstances.  State  v.  Ricketts, 
74  N.  C.  187."  In  the  Ricketts  Case 
the  court,  in  holding  it  proper  to  con- 
sent to  have  the  verdict  in  a  perjury  case 
taken  by  the  clerk  on  Sunday  said:  "In 
this  state  in  general  every  act  may  law- 
fully be  done  on  Sunday  which  may  lawfully 
be  done  on  any  other  day,  unless  there  be 
some  act  of  tho  leprislature  forbidding 
it  to  be  done  on  that  day.  .  .  .  We  do 
not  say  how  it  would  be  (if  we  may  suppose 
such  an  improbable  case)  if  a  court  should 
undertake  to  sit  on  Sunday  for  the  trial 
of  actions,  civil  or  criminal,  or  for  giving 
judgments,  when  no  extreme  necessity  for 
it  existed.  As  long  practice  makes  the  law 
of  a  court,  probably  its  proceedings  in  such 
cases  would  be  deemed  irregular." 


Further  instructions  where  case  was  sub- 
mitted to  jury  before  Sunday. 
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There  are  other  cases  where  the  jury  re- 
tired before  Sunday  to  consider  their  ver- 
dict, and  where  they  later  and  on  Sunday 
received  further  instructions. 

Such  a  course  was  approved  in  People 
V.  Odell,  1  Dak.  197,  46  N.  W.  601,  referred 
to  in  Moss  V.  State,  also  in  the  ohiter  re- 
marks in  Jones  v.  Johnson,  61  Ind.  267, 
quoted  in  Moss  v.  State.  See  also  Stone 
V.  United  States,  infra.  But  the  court 
was  of  a  contrary  opinion  in  Davis  v. 
Fish,  1  G.  Greene,  406,  48  Am.  Dec.  387, 
where  the  jury  retired  to  deliberate  late 
on  Saturday  night,  and  early  on  Sunday 
morning  came  into  court  and  asked  for  and 
obtained  further  instructions  in  the  absence 
of  the  plaintiff  and  his  counsel,  and  the  ver- 
dict was  received  and  judgment  entered  on 
Sunday.  The  court  said,  inter  alia:  "In 
this  case  the  final  charge  to  the  jury,  their 
verdict,  and  the  judgment,  were  given  and 
rendered  upon  the  Sabbath  day;  and  being, 
in  legal  contemplation,  judicial  acts,  we 
can  but  consider  them  utterly  void."  (But 
it  was  also  ccmsidered  that,  as  the  term 
ended  at  midnight  on  Saturday,  all  subse- 
quent proceedings  were  ooram  non  judioe 
and  void.) 

In  Roberts  v.  Bower,  6  Hun,  668,  where 
the  jury,  having  retired  on  Saturday,  came 
into  court  on  Sunday,  asking  further  in- 
structions, which  were  given  without  ob- 
jection, it  appears  from  the  brief  report 
"that  the  charge  to  the  jury  was  like  any 
other  unauthorized  communication,  and 
that  the  parties,  by  consenting  to  it,  waived 
any  objections  thereto." 

The  question  was  not  presented  in  a  sim- 
ple form,  if  at  all,  in  the  civil  case  of  Stone 
V.  United  States,  12  C.  C.  A.  451,  29  U,  S. 
App.  32,  64  Fed.  667.  There  the  jury,  hav- 
ing retired  to  deliberate  on  Saturday,  were 
sent  for  on  Sunday,  on  the  court's  own  mo- 
tion, who  submitted  to  them  certain  questions 
in  the  presence  of  counsel,  informing  the 
jury  that  the  answers  to  these  questions 
should  be  given  in  accordance  with  previous 
instructions  about  the  measure  of  damages, 
'  and  that  the  questions  were  submitted  "in 
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journment  of  court  was  taken,  but  the 
aheriff  was  directed  to  bring  the  jury  into 
court  on  the  next  morning.  Following  this 
an  entry  appears,  as  of  date  May  24th,  re- 
citing that  the  court  met  pursuant  to  ad- 
journment; present  and  presiding  the  Hon- 
orable J.  M.  Gardenhire,  Judge,  etc.  The 
entry  then  proceeds  as  follows:  "No  formal 
proclamation  of  the  opening  of  court  was 
made  by  the  sheriff,  the  court  not  formally 
having  adjourned,  but  having  taken  a  re- 
cess until  this  time  for  the  purpose  of  the 
court's  delivering  his  charge  to  the  jury  in 
the  case  of  State  of  Tennessee  v.  McCon- 
nell  Moss,  charged  with  murder." 

It  is  then  recited,  under  the  proper  style 
of  the  case,  that  the  attorney  general  was 
present  for  the  state,  and  also  the  defend- 
ant in  his  own  proper  person  and  by  coun- 
sel, and  that  the  jury  also  came,  giving  the 
names  of  the  members  of  the  jury,  etc.,  "and 
said  jury  having  heard  all  of  the  evidence 
on  both  sides  of  the  case,  and  having  heard 
the  arguments  of  counsel,  the  court  pro- 
ceeded to  read  his  charge  to  the  jury,  which 


was  delivered  to  them  in  writing,  and  said 
jury,  having  received  the  charge  of  the  court 
in  writing,  retired,  in  charge  of  their  sworn 
officers  aforesaid,  to  consider  of  their  ver« 
diet,  carrying  with  them  said  written  charge 
of  the  court  and  indictment  in  the  case. 
This  charge  was  delivered  at  11  o'clock  A. 
M.,  Sunday,  May  24,  1914." 

The  minutes  on  Monday,  the  following 
day,  recite  in  regular  form  that  the  jury 
having  heard  all  the  evidence  and  the  argu- 
ments of  counsel,  and  having  received  the 
charge  of  the  court,  returned  their  verdict 
into  open  court. 

The  question  presented  is  whether  the 
trial  judge  could  lawfully  hold  court  and 
charge  the  jury  on  Sunday. 

In  a  long  experience  on  the  bench  the 
writer  of  this  opinion  can  recall  no  in- 
stance in  which  a  similar  attempt  was.  ever 
before  made  in  this  state  by  any  of  our  trial 
judges,  nor  can  any  other  member  of  the 
court  recall  such  instance.  Some  authori- 
ties have  been  submitted  to  us  from  other 
jurisdictions  in  which  such  a  practice  has 


the  same  way  that  the  whole  case  was  sub- 
mitted to  you,  to  be  answered  if  you  can," 
stating  that  he  desired  an  answer  to  the 
special  questions  "for  the  use  of  the  govern- 
ment in  other  litigation."  In  affirming  the 
judgment  entered  upon  a  verdict  for  the 
United  States,  the  circuit  court  of  appeals 
said:  "It  appears  that  no  exceptions  were 
taken  on  Sunday  to  any  of  the  transactions 
that  occurred  on  that  day.  It  is  questionable 
if  the  proceedings  which  took  place  could  be 
fairly  classed  as  instructions  to  the  jury, 
but  if  they  could  be  so  considered,  and  the 
court  had  any  power  to  give  instructions 
on  Sunday,  it  was  the  duty  of  the  defend- 
ant to  have  then  and  there  excepted,  if  he 
had  any  objections  thereto.  It  is  evident 
that  the  defendant  was  not  prejudiced  by 
anything  that  transpired  in  court  on  that 
day.  All  that  was  said  had  reference  to  the 
linding  of  a  special  verdict,  which  could  not 
have  affected  the  result  as  to  the  general 
verdict.  The  remark  of  the  court  that  the 
answers  were  required  for  use  in  other  cases 
might  very  properly  have  been  omitted,  but 
we  are  unable  to  see  how  it  could  have  had 
any  tendency  to  influence  the  jury  against 
the  defendant.  The  whole  case  was  fairly 
and  impartially  submitted  by  the  court  in 
its  general  charge  given  to  the  jury  on  the 
day  before,  and  the  court,  on  Sunday,  de- 
clined to  give  any  further  instructions,  and 
informed  the  jury  that  the  answers  to  the 
special  questions  should  be  given  in  accord- 
ance with  the  previous  instructions.  It 
was  left  optional  with  the  jury  to  answer 
these  questions,  although  the  court  requested 
them  to  do  so  if  they  could."  The  affirmance 
of  this  case  in  the  Supreme  Court  (167  U.  S. 
178,  42  L.  ed.  127,  17  Sup.  Ct.  Rep.  778) 
does  not  seem  to  deal  with  the  question 
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further  than  to  hold  that  the  general  ver- 
dict was  not  a  nullity  by  reason  of  its  being 
received  or  recorded  on  Sunday. 

Writs  of  inquiry  and  inquests. 

The  execution  of  a  writ  of  inquiry  on  a 
Sunday  is  void.  Hoyle  v.  Corn wal lis,  1 
Strange,  387. 

The  execution  of  a  writ  of  inquiry  com- 
menced before  the  sheriff  and  jury  on  Satur- 
day evening,  wherein  the  jury  retired  to 
consider  their  verdict  about  1  a.  m.  Sun- 
day morning,  and  returned  their  verdict 
about  three  hours  later,  is  an  execution  of 
the  writ  on  Sunday  within  the  meaning  of 
the  statute  forbidding  the  service  or  execu- 
tion on  Sunday  of  any  writ,  and  the  inquisi- 
tion must  be  set  aside.  Butler  v.  Kelsey,  15 
Johns.  177,  where  there  were  other  groiuids 
also  requiring  the  setting  aside  of  the  in- 
quisition. 

There  is  not  an  entire  agreement  whether 
a  coroner's  inquest  may  be  held  on  Sunday. 

In  Re  Cooper,  5  Ont.  Pr.  Rep.  256,  it  was 
held  that  a  coroner's  inquest  held  on  Sunday 
was  void,  and  prisoners  held  on  the  coroner's 
warrant  of  commitment,  made  the  same 
day,  were  discharged  on  habeas  corpus,  as 
there  was  nothing  to  support  the  warrant. 

A  coroner's  "inquisition,  being  judicial, 
must  not  be  conducted  on  a  Sunday."  1 
Burn's  J.  P.  28th  ed.  p.  928 ;  quoted  in  Reg. 
V.  Cavelier,  1 1  Manitoba  L.  Rep.  333. 

But  in  Blaney  v.  State,  74  Md.  153,  21 
Atl.  547,  it  was  held  that  "an  inquest  held 
by  a  coroner's  jury,  and  the  commitment  by 
a  coroner  or  magistrate  of  an  accused  to 
jail,  are  rather  ministerial  than  judicial 
acts.  They  are  certainly  not  of  that  ju- 
dicial character  which  precludes  their  being 
performed  on  Sunday."  But  this  was  not 
necessary  to  the  decision.  B.  B.  B. 
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been  measurably  sanctioned  under  special 
circumstances  or  by  statute,  but  only  two 
cases  have  been  brought  to  our  attenti(Hi 
where  such  an  attempt  has  been  made  in  the 
Absence  of  a  statute.  One  of  these  cases  is 
Gholston  V.  Gholston,  31  Ga.  625,  638.  A 
brief  excerpt  from  the  opinion  in  this  case 
y^ill  show  all  that  appears  on  the  subject. 
Said  the  court:  "The  court  was  actually  de- 
livering the  charge  to  the  jury  on  Saturday 
night,  when  the  hour  of  12  o'clock  arrived, 
and  the  Sabbath  day,  according  to  our  com- 
putation of  time,  had  commenced  before  he 
concluded.  This  may  have  been  inadver- 
tence, but,  under  all  the  circumstances,  was 
certainly  no  very  grave  error.  .  .  . 
Whatever  judicial  action  was  had  .  .  . 
on  the  Sabbath  day  was  either  inadvertent 
or  inevitable.  .  .  .  We  think  what 
transpired  on  the  Sabbath  was  not  sufficient 
to  vitiate  the  verdict,  holding,  at  the  same 
time,  that  all  courts  should  abstain  from 
the  transaction  of  ordinary  business  on  that 
holy  day." 

The  next  instance  is  Jones  v.  Johnson,  61 
Ind.  257,.  264.  The  point  in  decision  was 
that  the  trial  judge  committed  error  in  en- 
tering the  jury  room  on  Sunday  and  in- 
structing the  jury  in  the  absence  of  the  par- 
ties and  of  their  counsel.  After  quoting  a 
passage  from  McCorkle  v.  State,  14  Ind.  39, 
to  the  effect  that  the  law  permitted  a  ver- 
dict to  be  returned  on  Sunday,  and  as  an 
incident  authorized  the  court  to  sit  on  that 
date  to  receive  any  motion  or  order  touch- 
ing it,  and  to  discharge  the  jury  after  ren* 
dering  it,  continued:  *We  may  add,  as  a 
further  incident  to  this  authority  to  re- 
turn a  verdict  on  Sunday,  that  in  our  opin- 
ion, if  it  should  appear  to  be  necessary  to 
the  speedy  formation  and  return  of  a  ver- 
dict, and  the  jury  should  desire  to  be  in- 
formed on  that  day  as  to  any  part  of  the 
testimony,  or  as  to  any  point  of  law  aris- 
ing in  the  case,  the  court  may  sit  on  Sun- 
day for  the  purpose  of  giving  the  jury  the 
information  required,  *in  the  presence  of,  or 
after  notice  to,  the  parties  or  their  attor- 
neys.* '* 

It  is  perceived  that  what  was  said  in  this 
case  upon  the  subject  of  instructing  the 
jury  was  dictum,  since  the  ground  of  re- 
versal, and  the  only  point  under  examina- 
tion, was  the  action  of  the  trial  judge  in 
going  into  the  jury  room  and  giving  addi- 
tional instructions,  in  the  absence  of  and 
without  notice  to  the  parties  or  their  coun- 
sel. 

In  the  Greorgia  case  the  matter  was  treated 
as  merely  an  inadvertence,  and,  if  not  so, 
as  a  necessity. 

We  are  referred  to  the  case  of  People  v. 
Odell,  1  Dak.  197,  203,  46  N.  W.  601,  603. 
A  short  excerpt  from  that  case  will  suffi- 
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ciently  show  its  substance:  "It  appears  from 
the  record  that  the  jury  was  charged  and  re- 
tired to  consider  their  verdict  about  9 
o'clock  on  Saturday  night,  and  that  at  3 
o'clock  on  Sabbath  afternoon,  the  jury  not 
having  agreed,  the  judge,  on  his  own  mo- 
tion, had  them  brought  in  and  delivered  to 
them  further  instructions,  by  way  of  cor- 
recting a  supposed  error  in  his  former 
charge,  and  this  is  assigned  as  error.  It  is 
claimed  that,  this  being  a  judicial  act,  can- 
not be  done  on  the  Sabbath.  The  Sabbath 
being  dies  non  juridious,  it  is  doubtless  the 
well-settled  general  rule  that  no  judicial 
acts  can  be  done  on  that  day.  But  the  jury 
being  out,  they  are  not  permitted  to  sep- 
arate until  they  have  agreed  upon  their  ver- 
dict, or  are  discharged  by  the  court  from 
further  consideration  of  the  case.  The  Code 
of  Criminal  Procedure  provides  ( §  388 )  that 
'while  the  jury  are  absent  the  court  may  ad- 
journ from  time  to  time  as  to  other  busi- 
ness, but  it  is  nevertheless  deemed  open  for 
every  purpose  connected  with  the  cause  sub- 
mitted to  them  until  a  verdict  is  rendered 
or  the  jury  discharged.' " 
.  So  it  was  held  that  under  the  statute  the 
court  was  to  be  considered  open  for  such 
case. 

In  the  absence  of  a  statute  authorizing  it, 
there  can  be  no  doubt  that  it  is  unlawful 
for  a  court  to  do  any  judicial  act  on  Sun- 
day. The  leading  case  is  Swann  v.  Broome, 
3  Burr.  1595 — ^year  1764.  In  this  case  Lord 
Mansfield  reviewed  the  whole  subject.  He 
said  that  anciently  the  court  sat  on  Sun- 
days; that  the  ancient  Christians  practised 
this  for  two  reasons:  One  was  in  opposition 
to  the  heathen,  who  were  superstitious 
about  the  observation  of  days  and  times, 
conceiving  some  to  be  ominous  and  unlucky 
and  others  lucky;  that  therefore  the  Chris- 
tians laid  aside  all  observance  of  days;  that 
a  second  reason  they  had  was  that  by  keep- 
ing their  own  courts  always  open  they  pre- 
vented Christian  suitors  from  resorting  to 
heathen  courts.  But  he  further  observed 
that  in  the  year  517  a  canon  was  made  for- 
bidding the  adjudication  of  causes  on  Sun- 
day; that  this  canon  was  ratified  in  the 
time  of  Theodosius,  who  fortified  it  with  an 
imperial  constitution.  He  referred  to  other 
subsequent  canons  adding  other  holy  days. 
These  canons,  it  seems,  were  received  and 
adopted  by  the  Saxon  kings  of  England, 
and  were  all  confirmed  by  William  the  Con- 
queror and  Henry  II.  and  so  became  part 
of  the  common  law  of  England.  In  the 
course  of  time,  other  days  were  disregarded 
as  nonjudicial,  but  Sunday  retained.  It 
was  held  that,  while  merely  ministerial  acts 
might  be  done  on  Sunday,  no  judicial  act 
could  be  performed.  For  example,  the  ren- 
dering of  a  judgment  or  the  awarding  of 
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a  process,  since  these  acts  could  not  be 
supposed  to  be  done  but  whilst  the  court 
was  actually  sitting.  Said  his  lordship: 
"As  to  the  observation  Hhat  the  courts  of 
justice  have  never  been  restrained  by  act 
of  Parliament  from  sitting  on  Sundays,  and 
that  the  Stat.  29  Car.  II.,  chap.  7,  does  not 
extend  to  giving  judgments,  it  was  needless 
to  restrain  them  fr(»n  it  by  act  of  Parlia- 
ment. They  could  not  do  it,  by  the  canons 
anciently  received  and  made  a  part  of  the 
law  of  the  land.  And  therefore  the  restrain- 
ing them  from  it  by  act  of  Parliament 
would  have  been  merely  nugatory.  .  .  . 
In  Maekalley's  Case,  in  9  Coke,  65  b,  it  was 
objected  that  Sunday  'is  not  dies  juridiotts, 
and  that  therefore  no  arrest  can  be  made 
in  it,  and  every  one  ought  to  abstain  from 
secular  affairs  upon  that  day.'  But  it  was 
answered  and  resolved  *that  no  judicial  act 
ought  to  be  done  in  that  day,  but  ministerial 
acts  may  be  lawfully  executed  in  the  Sun- 
day.' " 

To  the  same  effect  is  4  Bacon's  Abridg- 
ment, page  640:  ''By  the  common  law  dies 
dominicua  non  est  juridicus.  No  plea  there- 
fore shall  be  holden  qtiindtma  PcLSchce,  be- 
cause it  is  always  the  Lord's  day;  but  it 
shall  be  crastino  quvndena  PaschcB,  Fitzh. 
Nat.  Brev.  17,  f.  So,  upon  a  fine  levied  with 
proclamations  according  to  the  statute  of  4 
Hen.  VII.,  chap.  24,  if  any  of  the  proclama- 
tions are  made  on  the  Lord's  day,  all  the 
proclamations  are  void,  for  the  justices  may 
not  sit  upon  that  day,  being  a  day  exempt 
from  business  by  the  common  law  for  the 
solemnity  of  it,  to  the  intent  that  all  people 
may  apply  themselves  that  day  to  prayer 
and  serving  God.    Finch's  Law,  7." 

In  Wharton's  Legal  Maxims,  the  maxim 
Dies  dominicus  non  est  juHdious  is  correct- 
ly rendered:  "The  Lord's  day  (Sunday)  is 
not  juridical,  or  a  day  for  legal  proceed- 
ings." He  adds:  "None  of  the  courts  of 
law  or  equity  can  sit  on  this  day." 

So  it  has  been  held  that  no  indictment 
can  be  found  on  Sunday,  and  that  every 
indictment  should  have  a  caption  showing 
the  day  on  which  it  was  found,  so  that  it 
might  appear  that  it  was  not  found  on  Sun- 
day. 8  Bacon,  Abr.  701;  Dakin's  Case,  2 
Wms'  Saund.  290,  1  Vent.  107,  2  Keble,  731. 
Nor  can  a  writ  of  inquiry  be  executed  on 
Sunday.  4  Bacon,  Abr.  640;  Cornwallis  v. 
Hoyle,  Fortescue,  373,  1  Strange,  387. 

The  chancery  court  was  never  adjourned, 
standing  open  at  all  times,  but  only  for  the 
issuing  of  writs,  in  its  function  of  offkina 
hrevium,  Choyce  Cas.  Ch.  85 ;  2  Bacon  Abr. 
681;  4  Edw.  IV.  2;  4  Co.  Inst.  80. 

So  stood  the  common  law  at  and  before 
the  separation  of  the  colonies  from  the 
mother  country.  That  law,  in  general 
terms,  is  the  law  of  Tennessee.  We  say,  in 
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general  terms,  because  we  derive  it  throug^h 
our  mother  state.  North  Carolina:  "Our 
ancestors  brought,  upon  their  emigration, 
the  common  law  with  them  as  their  rule  of 
action,  and  still  retained  it  where  ap- 
plicable; BO  it  was  declared  upon  the  first 
settlement  of  North  Carolina,  in  the  Act 
of  1715,  chap.  31,  §  6.  So,  also,  after  the 
Revolution  in  1778  it  is  again  declared  'that 
all  such  parts  of  the  common  law,  as  were 
heretofore  in  force  and  use  within  this  ter- 
ritory, as  are  not  destructive  of,  repugnant 
to,  or  inconsistent  with,  the  freedom  or  In- 
dependence of  this  state,  and  the  form  of 
government  therein  established,  and  which. 
have  not  been  otherwise  provided  for,  in 
the  whole  or  in  part,  not  abrogated,  re- 
pealed, or  expired,  are  hereby  declared  to  be 
in  full  force  in  the  state.'  Act  of  April, 
1778,  chap.  5,  §  2."  Fields  v.  State,  1 
Yerg.  168,  159;  Porter  v.  State,  Mart.  &  Y. 
226,  227,  and  cases  cited  on  latter  page; 
Tisdale  v.  Munroe,  3  Yerg.  320,  323,  324; 
State  V.  Miller,  11  Lea,  620,  624-629;  Smith 
V.  North  Memphis  Sav.  Bank,  115  Tenu. 
12,  17-19,  89  S.  W.  392,  393. 

As  said  in  the<  latter  case: 

'The  cessicm  act,  enacted  by  the  general 
assembly  of  North  Carolina  in  1789  (Act 
1789,  chap.  3),  and  accepted  by  the  Congress 
of  the  United  States  April  2,  1790,  provided 
that  the  laws  in  force  and  in  use  in  North 
Carolina  at  the  time  of  passing  that  act 
should  be  and  continue  in  full  force  in  the 
territory  ceded  until  the  same  should  be  re- 
pealed or  altered  by  the  legislative  author- 
ity of  the  territory.  Nunnely  v.  Doherty, 
1  Yerg.  27. 

''And  by  our  Constitutions  adopted  in 
1796  and  1834  it  was  provided  that  all  laws 
then  in  force  in  the  territory  previous  to 
1796,  and  those  in  Tennessee  previous  to 
1834,  not  inconsistent  with  those  instru- 
ments, respectively,  should  continue  in  force 
until  they  should  expire,  be  altered,  or  re- 
pealed by  the  general  assembly.  Egnew  v. 
Cochrane,  2  Head,  320. 

"This  was  the  status  of  the  ccHumon  law 
and  the  statutes  of  North  Carolina  previous 
to  the  cession  act,  in  Tennessee,  save  as 
modified  by  subsequent  legislation,  until  the 
adoption  of  our  Code  of  1858,  which  super- 
seded all  other  statutory  law  in  this  state, 
except  as  therein  specially  provided.  Code 
1858,  §  41  (Shannon's  Code,  §58);  State 
V.  Miller,  11  Lea,  626." 

In  Tisdale  v.  Munroe,  3  Yerg.  320,  323, 
324,  the  court  said  that  as  to  British  stat- 
utes not  previously  in  use  in  North  Caro- 
lina, and  such  as  had  been  altered  after  the 
formation  of  our  Constitution,  "of  these  the 
court  must  judge." 

In  Glasgow  v.  Smith,  1  Overt.  144,  154, 
155,  it  is  said :   "With  respect  to  what  part  of 
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the  statutes  of  England,  to  use  tlie  language 
of  this  act  [act  of  1778],  'were  heretofore 
in  force  and  use/  no  satisfactory  opinion 
can  be  given;  but  the  alternative  of  this 
sentence  is  susceptible  of  specification.  The 
expressions  are,  ^or  so  much  of  the  said  stat- 
utes, etc.,  au  are  not  destructive  of,  re- 
pugnant to,  or  inconsistent  with  the  free- 
dom and  independence  of  this  state  and  the 
form  of  government.'  In  other  words,  all 
the  statutes  of  England  contemplated  in  this 
act  are  in  force  which  are  not  inconsistent 
with  the  principles  and  the  form  of  the  gov- 
ernment. The  statutes  contemplated  by  the 
act  were  those  .  .  .  passed  previously 
to  the  4th  year  of  Jac.  I.,  when  the  charter 
to  the  colony  of  Virginia  was  granted,  which 
included  what  was  afterwards  called  North 
Carolina.*' 

To  these  should  be  added  statutes  passed 
afterwards  up  to  the  Revolution,  when  the 
colonies  were  specially  named.  Shute  v. 
Harder,  1  Yerg.  5-8,  24  Am.  Dec.  427.  In  a 
note  appended  by  Mr.  Justice  Cooper,  form- 
erly a  member  of  this  court,  to  the  case  of 
Glasgow  v.  Smith,  supra,  we  are  furnished 
with  a  list  of  English  statutes  which  have 
been  held  in  force  in  this  state.  1  Overt. 
169.  In  the  case  of  State  v.  Miller,  supra, 
the  opinion  is  expressed  by  Mr.  Justice 
Freeman  arguendo  that  our  Code  of  1858 
repealed  all  English  statutes  previously  in 
force  here,  as  well  as  all  prior  acts  of  our 
own  legislature,  and  that  of  North  Caro- 
lina, with  certain  exceptions  stated  in  §  41, 
of  that  body  of  laws.  It  is  unnecessary  to 
deal  with  the  proposition  here  as  to  the 
English  statutes,  because  the  learned  justice 
conceded  that  although  the  English  statutes 
were  thus  repealed  as  statutes,  yet  the  rules 
or  principles  contained  in  them  remained 
as  principles  of  our  common  law.  What 
was  said  in  Box  v.  Lanier,  112  Tenn.  393, 
417,  64  L.R.A.  458,  79  S.  W.  1042,  by  Mr. 
Chief  Justice  Beard,  on  the  same  subject, 
in  approving  State  v.  Miller,  must  be  under- 
stood with  the  same  qualification  set  down 
in  the  case  last  named.  Of  course,  where 
the  Code  contains  anything  contrary  to  a 
common-law  rule,  whether  expressed  in  an 
ancient  act  of  Parliament  or  in  the  decision 
of  a  court  or  judge,  the  Code  provision  pre- 
vails. 

The  common-law  rule  as  to  Sunday  has 
been  expressly  recognized  in  this  state  in 
the  case  of  Styles  v.  Harrison,  99  Tenn.  128, 
63  Am.  St.  Rep.  824,  41  S.  W.  333,  in  which 
a  judgment  against  Styles,  fixing  a  fine 
upon  him,  and  purporting  to  authorisse  his 
confinement  in  the  workhouse,  was  held 
void  because  rendered  on  Sunday.  Moreover, 
the  unbroken  custom  of  this  state  for  more 
than  one  hundred  years,  setting  apart  and 
treating  Sunday  as  a  nonjudicial  day, 
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would  establish  its  character  as  such,  as 
a  part  of  the  common  law  of  this  state, 
even  apart  from  and  in  the  absence  of  the 
decisions  referred  to:  '^If  a  question  arise 
concerning  the  existence  of  a  general  cus- 
tom, it  is  to  be  tried  by  the  justices,  be- 
cause every  general  custom  is  a  part  of 
the  common  law."  9  Bacon,  Abr.  551;  Bro. 
Trial,  pi.  143;  Hayward  v.  Kinsey,  12  Mod. 
573. 

We  have  no  statutes  changing  the  com- 
mon-law rule,  except  as  indicated  below. 
To  make  this  clear,  it  is  necessary  that  we 
briefly  set  forth  the  early  statutes  of  North 
Carolina  and  of  this  state,  forbidding  the 
pursuit  of  common  avocations  on  Sunday, 
and  the  service  of  process  on  that  day,  and 
the  provisions  of  our  Code  thereon. 

The  North  Carolina  act  of  the  year  1741 
(chapter  14,  §  2)  reads:  "That  all  and  every 
person  and  persons  whatsoever  shall,  on 
the  Lord's  day,  commonly  called  Sunday, 
carefully  apply  themselves  to  the  duties  of 
religion  and  piety;  and  that  no  tradesman, 
artificer,  planter,  laborer,  or  other  person 
whatsoever,  shall,  upon  the  land  or  water, 
do  or  exercise  any  labor,  business,  or  work 
of  their  ordinary  callings  (works  of  neces- 
sity and  charity  only  excepted),  nor  em- 
ploy themselves  either  in  hunting,  fishing 
or  fowling,  nor  use  any  game,  sport,  or  play, 
on  the  Lord's  day  aforesaid,  or  any  part 
thereof,  upon  pain  that  every  person  so  of- 
fending, being  of  the  age  of  fourteen  years 
and  upwards,  shall  forfeit  and  pay  the  sum 
of  10  shillings  proclamation  money." 

The  foregoing  provisions  were  subse- 
quently re-enacted  in  1803  (chapter  47),  and 
were  later  carried  into  our  Code  in  §  1723 
(Shannon's  Code,  §  3029),  and  §  1724 
(Shannon's  Code,  §  3031),  except  the  in- 
junction to  ''apply  themselves  to  the  duties 
of  religion  and  piety." 

The  North  Carolina  act  on  the  subject 
of  executing  process  on  Sunday  was  Acts 
1777,  chap.  8,  §  6:  "It  shall  not  be  lawful 
for  any  sheriff,  or  other  officer,  to  execute 
any  writ  or  other  process  upon  a  Sunday, 
or  upon  any  person  attending  his  duty  at 
a  muster  of  the  militia,  or  any  election, 
.  .  .  or  any  person  summoned  to  attend 
as  a  witness,  or  a  juror;  and  all  such  serv- 
ice of  process  is  hereby  declared  illegal  and 
void,  unless  the  same  be  issued  against  any 
person  or  persons  for  treason,  felony,  riot, 
rescous,  breach  of  the  peace,  or  upon  an 
escape  out  of  prison  or  custody,  and  such 
process  shall  be  executed  at  any  time  or 
place."    Nich.  &  Car.  p.  665. 

This  was  reproduced  in  our  Code,  §  2902 
(Shannon's  Code,  §  4623),  to  this  extent: 
"Actions  may  be  abated  by  plea  of  the  de- 
fendant in  the  following  cases:  (1)  Where 
the  process  is  issued  or  served  on  Sunday, 
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except  in  the  cases  prescribed  in  §§  4529- 
4633." 

The  sections  last  cited  forbid  the  issuance 
of  civil  process  on  Sunday,  except  in  certain 
specified  cases. 

Criminal  process:  "Any  process,  warrant 
or  precept  authorized  to  be  issued  by  any 
of  the  judges,  justices  of  the  peace,  or 
clerks  of  the  court  in  any  criminal  prose* 
cution  on  behalf  of  the  state  may  be  issued 
at  any  time  and  made  returnable  at  any 
day  of  the  term."  Code,  §  5031  (Shannon's 
Code,  §  6991 ) . 

Section  5033  (Shannon's  Code,  §  6993): 
"Arrests  by  officers  for  public  offenses  may 
be  made  on  any  day  at  any  time." 

Section  5034  (Shannon's  Code,  §  6994): 
"Arrests  by  private  persons  for  felony  may 
be  made  on  any  day  and  at  any  time." 

Section  4128  (Shannon's  Code,  §  5940)  : 
"He  [a  justice  of  the  peace]  is  authorized, 
however,  to  try  any  cause  that  may  be 
brought  before  him  at  any  time,  and  at  any 
place,  within  the  county,  unless  expressly 
prohibited  by  some  positive  provision  of  this 
Code." 

This  language  is  perhaps  sufficiently 
broad  to  enable  a  justice  of  the  peace  to  try 
.  a  case  on  Sunday ;  at  least,  a  criminal  case ; 
but  we  are  not  sure  of  this.  As  the  question 
does  not  arise  in  the  present  case,  we  do  not 
determine  it.  However,  if  this  language 
does  not  give  the  authority,  there  is  noth- 
ing in  our  Code  giving  any  authority  to 
any  judicial  officer  to  try  a  case  on  Sun- 
day. Certain  it  is  there  is  no  authority  to 
justify  any  judicial  officer  higher  than  a 
justice  of  the  peace  to  perform  an  act  of 
the  kind.  It  may  be  that  the  preservation 
of  the  public  peace  would  sometimes  require 
justices  of  the  peace  to  try  and  commit  per- 
sons brought  before  them  on  Sunday;  but, 
as  stated,  as  to  all  other  judicial  officers 
the  common  law  remains  practically  un- 
changed by  our  Code  and  statutes. 

We  are  referred,  by  the  learned  assistant 
attorney  general  in  his  brief,  to  sundry 
cases  wherein  it  is  held  that  a  verdict  may 
be  lawfully  rendered  on  Sunday.  The  de- 
cided weight  of  authority  seems  to  favor 
this  contention.  Some  of  the  cases  place 
this  rule  on  the  ground  that  the  reception 
of  a  verdict  is  merely  a  ministerial  act, 
and  others  on  the  ground  that  it  is  a  work 
of  necessity  or  charity  in  the  way  of  reliev- 
ing the  jury  from  confinement,  and  per- 
mitting them  to  go  their  way  and  employ 
Sunday  in  such  manner  as  may  seem  to 
them  enjoyable  or  beneficial.  Parsons  v. 
Lindsay,  3  L.R.A.  668,  and  note  (41  Kan. 
336,  13  Am.  St.  Rep.  290,  21  Pac.  227 )  ;  Hen- 
derson V.  Reynolds,  7  L.R.A.  327,  and  note 
(84  Ga.  159,  10  S.  E.  734)  ;  State  v.  Keatine, 
39  L.R.A.(K.S.)  844,  and  note  (130  La. 
434,  58  So.  139). 
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The  great  weight  of  authority,  however, 
is  that  a  judgment  cannot  be  rendered  on 
Sunday,  nor  any  judicial  act  performed 
thereon.  Charging  the  jury  is  a  high  ju- 
dicial function,  and  it  cannot  be  lawfully 
exercised  on  Sunday.  We  so  determine,  not 
only  in  obedience  to  law,  but  with  deep  sat- 
isfaction as  well,  since  Sunday  is  one  of  the 
most  useful  institutions  we  possess.  Aside 
from  its  religious  aspects,  it  is  a  noble 
police  regulation,  greatly  tending  to  pre- 
serve and  increase  the  public  health,  af- 
fording, as  it  does,  a  stated  time  for  rest 
from  labor,  and  a  means  of  physical  and 
mental  recuperation.  On  those  who  also  re- 
gard and  use  it  as  a  religious  institution  it 
bestows  an  additional  benefit.  When  the 
laws  protecting  this  institution  are  disre- 
garded by  our  trial  judges,  we  can  only  re- 
verse their  judgments,  and  remand  their 
cases  for  another  trial,  and  that  course  will 
be  followed  in  the  present  case. 

Such  action  on  the  part  of  the  trial  judge 
does  not  fall  within  the  protection  of  Acts 
1911,  chap.  32,  concerning  the  duty  of  ap- 
pellate courts  to  overlook  mere  irregulari- 
ties and  technical  objections.  To  hold 
court  on  a  day  not  permitted  by  law  is  as 
fatal  as  performing  the  same  act  at  a  place 
other  than  that  prescribed  by  law. 

Reversed  and  remanded. 
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CORNELIUS  DORR,  Jr.,  Respt., 

▼. 

LEHIGH  VALLEY  RAILROAD  COM- 
PANY, Appt. 

(211  N.  Y.  369,  106  N.  E.  652.) 

Carrier  —  injury  to  passenger  through 
emergency  brake. 

1.  A  railroad  company  is  liable  for  in- 
jury to  a  passenger  by  the  sudden  applica- 
tion of  the  emergency  brake  to  avoid  strik- 
ing a  traveler  at  a  highway  crossing  if  it 
was  negligent  in  failing  to  warn  him  or  to 
observe  his  danger  in  time  to  avoid  the  ac- 
cident without  resort  to  the  emergency 
brake. 

Same  —  negligence  of  traveler  —  effect. 

2.  The  negligence  of  a  person  in  peril 
on  a  highway  crossing,  which  requires  the 
application  of  the  emergency  brake  to  the 
train,  does  not  relieve  the  carrier  from  lia- 

Note,  —  Stidden  stopping  of  train  in  an 
emergency  as  negligence  toward  pos- 
senger. 

As  to  the  presumption  of  negligence 
from  injury  to  passengers,  see  note  to  Mc- 
Ginn V.  New  Orleans  R.  &  Light  Co.  13 
L.R.A.(N.S.)  601.  Particular  attention  is 
called  to  subdivision  3,  d,  of  this  note  on 
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bility  for  consequent  injury  to  a  passenger 
if  the  necessity  of  resort  to  such  brake  was 
due  to  its  own  negligence. 

Same  —  reliance  on   traveler's  avoid- 
ing  danger. 

3.  A  railroad  company  cannot  avoid  lia- 
bility for  injury  to  a  passenger  by  the  ap- 
plication of  the  emergency  brake  to  avoid 
collision  with  a  traveler  on  a  highway  cross- 
ing on  the  theory  that  it  might  assume 
that  he  would  leave  the  track  in  time  to  es- 
cape injury,  if  he  was  manifestly  uncon- 
scious of  the  approach  of  the  train. 

(June  2,  1914.) 

APPEAL  by  defendant  from  an  order  of 
the  Appellate  Division  of  the  Supreme 
Courts  Fourth  Department,  reversing  a  judg- 
ment  of  a  Trial  Term  for  Onondaga  County 
granting  a  nonsuit  in  an  action  brought  to 


recover  damages  for  personal  injuries  al- 
leged to  have  been  caused  by  defendant's 
negligence.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Keneflck,  Cooke,  Mitchell,  & 
Bass,  for  appellant: 

There  is  proof  that  the  train  came  to  a 
sudden  stop  with  a  violent  jolt,  but  there 
is  no  proof  of  any  accident,  and  therefore 
no  basis  for  the  application  of  the  rule  of 
res  ipsa  loquitur, 

Moore,  Carr.  p.  774;  Griffon  v.  Manice, 
166  N.  Y.  188,  52  L.R.A  922,  82  Am.  St.  Rep. 
630,.  59  K.  £.  925,  9  Am.  Neg.  Rep.  336; 
Benedick  v.  Potts,  88  Md.  52,  41  L.RA.  478, 
40  Atl.  1067,  4  Am.  Neg.  Rep.  484;  Robin- 
son V.  Consolidated  Gas  Co.  194  N.  Y.  37, 
28  LJiA.(N.S.)  586,  86  N.  K  805;  Nelson 
V.  Lehigh  Valley  R.  Co.  25  App.  Div.  535,  50 
N.  Y.  Supp.  63,  4  Am.  Neg.  Rep.  523;  Need- 


sudden  start,  stops,  jerks,  jolts,  and  curves. 

As  to  the  liability  for  injuries  to  passen- 
ger inside  car  from  sudden  starting  or  stop* 
ping  of  car  or  train,  see  note  to  Ottinger  v. 
Detroit  United  R.  Co.  34  L.R.A.(N.S.)   225. 

The  present  note  is  concerned  merely  with 
the  question  whether  actionable  negligence 
may  be  predicated  on  the  sudden  stopping  of 
a  train  in  an  emergency,  including  the  ef- 
fect upon  that  question  of  any  antecedent 
negligence  on  the  carrier's  part  in  creating 
the  emergency.  The  note,  therefore,  ex- 
cludes cases  where,  though  the  injury  may 
have  been  immediately  caused  by  the  sud- 
den stopping  of  the  train  in  an  emergency, 
the  charge  of  negligence  does  not  rest  upon 
that  act,  but  upon  some  other  act  or  negli- 
gence; e.  g.f  the  failure  to  furnish  a  passen- 
ger a  seat,  or  the  starting  of  the  train  be- 
fore the  passenger  was  seated. 

A  carrier  is  not  liable  for  injuries  to  a 
passenger  resulting  from  the  sudden  stop- 
ping of  a  train  in  an  emergency  not  due  to 
the  carrier's  negligence. 

The  only  negligent  act  alleged  in  Todd  v. 
Missouri  P.  R.  Co.  126  Mo.  App.  684,  105 
S.  W.  671,  was  in  suddenly  stopping  the 
train  on  which  the  passenger  was  riding, 
with  unusual  violence,  to  avert  the  peril  of 
a  collision  with  an  approaching  freight 
train.  It  was  held  that  there  could  be  no 
negligence  in  doing  this,  and  therefore  the 
passenger  could  not  recover. 

A  carrier  is  not  liable  for  injuries  caused 
by  the  sudden  stoppage  of  a  train  through 
the  application  of  the  air  brake  to  avoid 
a  collision  when  the  train  ran  upon  a  side 
track  through  an  open  switch.  Yaeger  v. 
Southern  California  R.  Co.  5  Cal.  Unrep. 
870,  51  Pac.  190.  It  was  left  to  the  jury 
to  say  whether  or  not  the  leaving  of  the 
8"witch  open  was  in  itself  negligence,  or 
whether  the  carrier  was  at  fault  in  leaving 
it  open. 

In  Stewart  v.  Central  Vermont  R.  Co.  86 
Vt.  398,  44  L.R.A.(N.S.)  433,  85  Atl.  746, 
a  carrier  was  held  not  liable  for  injury  to 
a  passenger  who  had  not  yet  reached  a  seat 
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by  the  sudden  application  of  the  brake  just 
after  the  train  had  started,  to  save  another 
passenger,  who,  in  attempting  to  board  the 
train,  fell  and  was  in  danger  of  going  under 
the  wheels,  in  the  absence  of  any  knowledge 
on  the  part  of  one  who  stopped  the  train, 
of  the  position  of  the  person  in  the  car  who 
was  injured  by  the  stop. 

A  street  car  company  is  not  liable  for 
an  injury  resulting  from  the  sudden  stop- 
ping of  a  car  in  order  to  avoid  a  collision 
with  a  wagon  which  has  been  suddenly 
driven  across  the  track  without  fault  on 
the  part  of  the  companv.  Cleveland  City  R, 
Co.  V.  Osburn,  66  Ohio'st.  46,  63  N.  E.  604, 
11  Am.  Neg.  Rep.  626. 

So,  the  sudden  increase  in  the  speed  of 
an  electric  car  while  crossing  over  the  track 
of  a  steam  railroad,  in  order  to  avoid  being 
hit  by  a  train  on  such  road,  is  not  negli- 
gence. Corkhill  v.  Camden  &  Suburban  R. 
Co.  69  N.  J.  L.  97,  54  Atl.  522,  13  Am.  Neg. 
Rep.  563.  It  is  stated  that  there  was  no 
want  of  care  in  either  conductor  or  motor- 
man  in  attempting  the  crossing,  but  that 
every  reasonable  precaution  was  taken  and 
no  warning  was  given  that  a  train  was  com- 
ing. It  is  further  stated  that  as  to  the 
conduct  of  the  motorman  in  turning  on  full 
power  when  confronted  with  the  imminent 
danger  of  a  collision,  his  act  evidenced  com- 
plete presence  of  mind  and  the  exercise  of 
the  highest  degree  of  care.  Recovery  for 
injuries  by  the  lurch  of  the  car,  caused  by 
the  increased  speed,  was  therefore  denied. 

An  instruction  to  the  jury  to  the  effect 
that  a  verdict  must  be  found  for  the  plain- 
tiff in  an  action  against  the  railway  com- 
pany for  personal  injuries  unless  it  were 
found  that  the  checking  of  the  train  was 
the  result  of  some  unforeseen  or  unavoidable 
accident  beyond  the  control  of  the  carrier's 
agents  was  held  to  correctly  state  the  law 
in  Coudy  v.  St.  Louis,  I.  M.  &  S.  R.  Co.  85 
Mo.  79. 

Sudden  stopping  in  the  operation  of  street 
cars  is  a  more  necessary  and  usual  incident 
than  in  the  operation  of  steam  or  electric 
24 
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ham  y.  Interborough  Rapid  Transit  Co.  48 
Misc.  522,  96  N.  Y.  Supp.  561;  Ayers  v. 
Rochester  R.  Co.  166  N.  Y.  104,  50  N.  E.  960, 
4  Am.  Neg.  Rep.  446. 

The  material  facts  in  this  case  are  en- 
tirely undisputed.  No  possible  construc- 
tion of  these  facts  can  justify  the  inference 
of  negligence  upon  the  part  of  the  defend- 
ant. 

Conway  v.  Brooklyn  Heights  R.  Co.  82 
App.  Div.  616,  81  N.  Y.  Supp.  878;  Cleve- 
land V.  New  Jersey  S.  B.  Co.  68  N.  Y.  306; 
Endres  v.  International  R.  Co.  129  App.  Div. 
785,  114  N.  Y.  Supp.  631;  Deyo  v.  New 
York  C.  R.  Co.  34  N.  Y.  11,  88  Am.  Dec 
418;  Dougan  v.  Champlain  Transp.  Co.  56 
N.  Y.  1;  Loftus  V.  Union  Ferry  Co.  84  N. 
Y.  455,  38  Am.  Rep.  533,  5  Am.  Neg.  Caa. 


234;  Cleveland  v.  New  Jersey  S.  B.  Co.  125 
N.  Y.  299,  26  N.  E.  327,  9  Am.  Neg.  Caa 
579;  Ayers  v.  Rochester  R.  Co.  156  N.  Y. 
104,  50  N.  £.  960,  4  Am.  Neg.  Rep.  446; 
McDonnell  v.  New  York  C.  &  H.  R.  R.  Co. 
35  App.  Div.  147,  64  N.  Y.  Supp.  747,  5 
Am.  Neg.  Rep.  220;  Kelly  v.  Metropolitan 
Street  R.  Co.  89  App.  Div.  159,  86  N.  Y. 
Supp.  842;  McDonough  v.  3d  Ave.  R.  Co. 
95  App.  Div.  311,  88  N.  Y.  Supp.  609;  Gan- 
guzza  V.  Anchor  Line,  97  App.  Div.  352,  89 
N.  Y.  Supp.  1049. 

If  there  was  no  antecedent  negligence  on 
defendant's  part  which  created  or  contrib- 
uted to  create  the  emergency  which  neces- 
sitated the  application  of  the  brakes,  the 
defendant  is  not  liable,  notwithstanding 
the  alleged  injury  to  the  plaintiff. 


railways  not  on  the  streets  of  a  city.  The 
mere  fact  that  such  a  car  has  stopped  sud- 
denlv  is  not  negligence,  and  the  carrier  is 
not  liable  therefor  where  the  stopping  is  to 
avoid  collision. 

.  Thus,  in  Timms  v.  Old  Colony  Street  R.  Co. 
183  Mass.  193,  66  N.  £.  797,  an  action  for 
personal  injuries  from  being  thrown  from 
the  rear  platform  of  an  electric  street  car, 
upon  the  car  being  slackened  very  suddenly, 
it  is  stated  that  "there  is  nothing  in  the  evi- 
dence to  show  that  there  was  any  defect  in 
the  car  or  in  the  condition  of  the  rails,  and 
jerks  in  the  motion  of  street  cars  are  not 
unusual.  As  to  the  apparent  sudden  stop- 
ping, there  is  nothing  to  show  that  it  was 
not  caused  by  some  obstacle  appearing  sud- 
denly in  front,  such  as  a  horse  and  wagon  or 
a  person  on  foot,  attempting  to  cross  the 
track  a  short  distance  ahead."  This  lan- 
guage is  quoted  with  approval  in  McGann 
V.  Boston  Elev.  R.  Co.  199  Mass.  446,  18 
L.R.A.(N.S.)  606,  127  Am.  St.  Rep.  509, 
85  N.  £.  570.  Citing  these  cases,  the  court 
in  Craig  v.  Boston  Elev.  R.  Co.  207  Mass. 
548,  93  N.  E.  575,  an  action  for  injiiries  al- 
leged to  have  been  received  by  reason  of  the 
jerking  and  sudden  starting  of  the  closed 
electric  car  upon  which  the  plaintiff  was 
about  to  take  his  seat,  states  that  if  the 
constant  stopping  and  starting  were  to 
avoid  collision  with  persons  or  carriages 
crossing  ahead  of  the  car,  or  because  of 
cars  ahead  of  it,  there  was  no  negligence  on 
the  part  of  the  motorman. 

A  statute  involved  in  Southern  R.  Co.  v. 
Brooks,  125  Tenn.  260,  143  S.  W.  62,  1  N. 
C.  C.  A.  252,  made  it  the  duty  of  a  railroad 
company,  upon  discovering  a  person,  animal, 
or  other  obstruction  upon  the  road,  to 
sound  the  alarm  whistle,  put  down  the 
brakes,  and  employ  every  possible  means  to 
stop  the  train  and  prevent  an  accident;  and 
provided  that  upon  failure  to  observe  these 
precautions,  the  company  should  be  liable 
for  all  damages.  In  the  case  at  bar  the 
train  of  the  carrier  was  being  brought  to  a 
stop  at  a  station,  and  was  runnin?  at  about 
2  miles  an  hour,  when  a  boy  suddenly  ap- 
peared upon  the  track  some  10  feet  aliead 
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of  the  pilot  of  the  engine,  whereupon  the 
emergency  brake  was  used,  causing  the  en- 
tire train  to  lurch  backward  and  recoil  with 
unusual  force  and  violence.  It  will  be  seen 
that  the  carrier  was  placed  in  a  position  of 
conflicting  duties, — that  to  the  passenger 
and  that  to  the  boy.  In  discussing  the  ques- 
tion the  court  says  that  the  duty  of  railroad 
companies  to  safely  carry  and  deliver  their 
passengers  is  paramount  to  all  others,  and 
that  it  was  not  the  intention  of  the  legis- 
lature in  the  statute  above  referred  to,  to 
modify  or  abrogate  this  duty  in  favor  of 
trespassers.  Continuing  it  is  stated:  "We 
are  of  the  opinion,  and  hold,  that  the  pre- 
cautions prescribed  should  not  be  observed, 
when  to  do  so  would  imminently  imperil 
the  lives  or  limbs  of  passengers  and  em- 
ployees on  the  train.  The  object  of  the  stat- 
ute is  primarily  to  protect  human  life,  and 
to  construe  it  otherwise  than  here  done 
would  in  many  cases  defeat  that  object. 
But  less  than  imminent  danger  of  serious 
bodily  injury  or  death  to  those  on  the  train 
will  not  excuse  observance  of  the  precau- 
tions, especially  when  the  life  of  one  on  the 
road  is  involved.  In  other  words,  the  prob- 
ability of  slight  injuries  to  passengers  and 
employees,  or  even  serious  injuries  growing 
out  of  unusual  positions  which  they  may 
at  the  time  occupy,  will  not  excuse  observ- 
ance of  the  statute  for  the  protection  of 
the  life  of  a  trespasser.  .  .  .  Humanity 
and  public  policy  require  that  the  duties  of 
railroad  companies  to  their  passengers  and 
to  persons  upon  their  roads  be  reconciled 
as  far  as  possible  to  do  so.  No  hard  and 
fast  rule  can  be  made  applicable  to  all  cases. 
Each  case  where  conflict  presents  itself 
must  be  determined  upon  its  own  particular 
facts.  Where  compliance  with  any  particu- 
lar provision  of  the  statute,  under  attending 
conditions  and  environments,  sucli  as  the 
speed  of  the  train,  a  steep  descending  grade, 
a  treatle  or  bridge,  or  other  circumstances 
of  peculiar  danger,  will  imperil  the  lives 
or  limbs  of  passengers  with  reasonable  cer- 
tainty, it  should  not  be  done.  But  where 
the  place  of  the  impending  collision  is  level, 
or  the  speed  of  the  train  reasonably  slow, 
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ClerelMid  C%ty  R.  Co.  v.  Osborn,  66  Ohio 
St.  45,  6S  N.  E.  604,  11  Am.  Neg.  Rep.  626; 
Augusta  R.  &  Electric  Co.  v.  Ljle,  4  Ga. 
App.  113,  60  S.  E.  1076. 

Messrs.  Thomson,  Woods,  A  Woods, 
^or  respondent: 

Defendant  was  bound  to  exercise  all  tbe 
care  and  skill  which  human  prudence  and 
foresight  could  suggest;  this  care  extends 
-to  all  measures  necessary  and  proper  to 
secure  the  safety  of  the  train  and  pas- 
sengers, as  well  as  the  management  of  the 
train  itself. 

Uteas  V.  Erie  R.  Co.  204  N.  Y.  324,  97 
1^.  E.  722,  Ann.  Cas.  1913D,  46;  Bowen  t. 
JNew  York  C.  R.  Co.  18  N.  Y.  408,  72  Am. 
Dec.  629;  Brown  v.  New  York  C.  R.  Co.  34 
K.   Y.  404;   Zimmer  v.  3d  Ave.  R.  Co.  36 


App.  Div.  266,  65  N.  Y.  Supp.  308;  Maver- 
ick V.  8th  Ave.  R.  Co.  36  N.  Y.  378,  5  Am. 
Neg.  Cas.  93;  Coddington  v.  Brooklyn  Gross- 
town  R.  Co.  102  N.  Y.  66,  5  N.  E.  797; 
Levine  v.  Brooklyn,  Q.  C.  &  Suburban  R. 
Co.  134  App.  Div.  606,  119  N.  Y.  Supp.  316; 
Palmer  v.  Delaware  &  H.  Canal  Co.  120  N. 
Y.  170,  17  Am.  St.  Rep.  629,  24  N.  E.  302; 
Keegan  v.  3d  Ave.  R.  Co.  34  App.  Div.  297, 
64  N.  Y.  Supp.  391,  affirmed  without  opinion 
in  165  N.  Y.  622,  59  N.  E.  1124;  Loudoun 
V.  8th  Ave.  R.  Co.  162  N.  Y.  380,  66  N.  £. 
988. 

If  the  defendant  had  used  that  degree  of 
care  and  skill  in  the  management  and  oper- 
ation of  the  train  which  the  law  required 
of  a  carrier  towards  its  passengers,  the  in- 


or  other  conditions  exist  from  which  no 
£reat  danger  to  passengers  will  ordinari- 
ly follow,  or  can  be  anticipated  with  reason- 
able certainty,  usual  conditions  being  con- 
sidered, the  statute  must  be  observed;  es- 
pecially in  favor  of  human  life.  And  in  the 
event  of  a  collision  in  the  case  first  stated 
there  will  be  no  liability  for  injuries  done 
persons  or  property  upon  the  road,  and 
in  the  latter  there  will  be  none  to  passengers 
upon  the  train.  Neither  the  common  law 
nor  the  statute  requires  impossibilities  of 
railroad  companies,  or  makes  them  liable 
for  damages  for  acts  which  they  are  re- 
quired by  law  to  do.  Their  agents  in  cases 
of  this  kind  are  compelled  to  determine  their 
duty,  and  to  decide  between  the  conflicting 
interest  of  passengers  and  trespassers  in- 
stantly and  without  reflection, — in  many 
cases  a  most  difficult  thing  to  do;  and  when 
this  discretion  is  exercised  upon  reasonable 
grounds  and  in  good  faith,  it  must  be  con- 
sidered, and  is  entitled  to  much  weight  in 
determining  whether  there  was  negligence, 
and  consequent  liability,  upon  the  part  of 
the  company." 

The  question  has  sometimes  assumed  the 
form  of  what  is  an  emergency  which  calls 
lor  an  emergency  stop. 

The  fact  that  a  passenger  on  a  street  car, 
who  has  given  the  signal  to  stop,  has  got 
down  on  the  running  board  of  the  car^  ready 
to  alight,  does  not  justify  an  emergency  stop 
for  fear  she  may  step  down.  Sheppard  v. 
New  York  City  R.  Co.  66  Misc.  639,  107  N. 
Y.  Supp.  653. 

The  fact  that  a  conductor  in  charge  of  a 
street  car  had  been  assaulted  and  stabbed 
by  a  negro  passenger  and  was  bleeding  pro- 
fusely, as  a  result  of  which  there  was  con- 
siderable confusion  on  the  car,  does  not 
jusitfy  such  a  sudden  stoppage  of  the  train 
as  to  increase  the  hazard  of  the  passengers. 
Willis  V.  St.  Joseph  R.  Light,  H.  &  P.  Co. 
Ill  Mo.  App.  580,  86  S.  W.  567.  It  is  stated 
that  although  there  was  a  necessity  for 
stopping  the  cars,  it  should  have  been  ac- 
complished in  a  reasonable,  prudent,  and 
speedy  manner,  and  not  with  such  violence 
as  to  increase  the  hazard  of  the  passengers; 
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that  it  was  the  duty  of  the  carrier  to  act 
so  as  to  avoid  danger  to  its  passengers,  and 
not  to  create  a  new  source  of  peril. 

In  making  emergency  stops,  the  engineer 
is  not  bound  to  anticipate  that  a  passenger 
will  be  in  a  place  of  peril. 

Thus,  the  engineer  of  a  freight  train  con- 
taining cattle,  the  shippers  of  which  are 
ridin|5  in  the  caboose,  who  discovers  while 
between  stations  a  fire  in  one  of  the  cars, 
is  justified  in  bringing  the  train  to  a  stop 
as  soon  as  is  consistent  with  safety  to  the 
passengers  while  in  the  caboose,  and  his  use 
of  the  speediest  means  to  accomplish  that 
purpose,  although  it  necessarily  results  in 
more  or  less  severe  jolting,  cannot  be  re- 
garded as  such  negligence  as  to  charge  the 
railway  company  with  liability  for  injuries 
resulting  to  a  passenger  standing  on  the 
platform  of  a  caboose,  of  whose  presence  in 
that  place  he  had  no  knowledge.  Chicago, 
R.  I.  &  P.  R.  Co.  V.  James,  —  Kan.  — ,  100 
Pac.  641.  The  emergency  stop  was  used  in- 
stead of  the  service  stop,  and  the  time  there- 
by saved  being  slight,  it  was  argued  that 
the  more  gradual  method  would  have  an- 
swered the  purpose  as  well  as  the  abrupt 
one  that  was  employed,  and  that  the  lurch 
of  the  caboose  that  caused  his  fall  was  due 
to  the  unnecessarily  sudden  application  of 
the  brake,  which  therefore  constituted  ac- 
tionable negligence.  It  was  further  claimed 
in  this  case  that  the  manner  of  announcing 
the  fire  by  the  conductor  of  the  train  caused 
the  passenger  great  fear,  so  that  he  ran  out 
upon  the  platform  and  was  in  this  position 
of  peril;  but  it  was  held  as  a  matter  of  law 
that  there  was  no  negligence  in  making  the 
announcement  as  it  was  made.   . 

But  if  the  emergency  is  created  through 
the  negligence  of  the  carrier,  it  is  liable  for 
such  injuries.    Do&b  v.  Leuugh  Valley  R. 
Co. 

So  the  cases  cited  above,  holding  that  there 
is  no  liability  for  a  sudden  stop  in  an  emer- 
gency not  created  by  the  carrier's  n^ligence, 
are  at  least  impHed  authority  for  the  propo- 
sition that  there  is  a  liability  in  case  of  an 
emergency  created  by  the  carrier's  negli- 
gence. W.  A.  E.     . 
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jury   to  the   plaintifT   would   not  have  oc- 
curred. 

Utess  V.  Erie  R.  Co.  204  N.  Y.  324,  97 
N.  E.  722,  Ann.  Cas.  1913D,  46;  Brown  v. 
New  York  C.  R.  Co.  34  N.  Y.  404;  Bowen  v. 
New  York  C.  R.  Co.  18  N.  Y.  408,  72  Am. 
Dec.  629;  Lewis  v.  New  York,  L.  E.  &  W. 
R.  Co.  123  N.  Y.  496,  26  N.  E.  357;  Wilds 
V.  Hudson  River  R.  Co.  29  N.  Y.  315;  Wal- 
dele  V.  New  York  C.  &  H.  R.  R.  Co.  19  Hun, 
69 ;  Alberti  v.  New  York,  L.  E.  &  W.  R.  Co. 
118  N.  Y.  77,  6  L.R.A.  765,  23  N.  E.  35; 
Salter  v.  Utica  &  B.  River  R.  Co.  88  N.  Y. 
42;  Lomas  v.  New  York  City  Realty  Co. 
Ill  App.  Div.  332,  97  N.  Y.  Supp.  668; 
Maverick  v.  8th  Ave.  R.  Co.  36  N.  Y.  378,  5 
Am.  Neg.  Cas.  93. 

The  happening  of  an  accident  which,  in 
the  usual  and  ordinary  course  of  things 
would  not  happen  with  proper  care,  raises  a 
presumption  of  negligence,  and  casts  the 
burden  on  the  defendant  of  explaining  the 
accident,  so  as  to  relieve  itself  from  lia- 
bility if  it  can. 

Loudoun  V.  8th  Ave.  R.  Co.  162  N.  Y.  380, 
56  N.  E.  988;  Breen  v.  New  York  C.  &  H. 
R.  R.  Co.  100  N.  Y.  297,  4  Am.  St.  Rep. 
450,  16  N.  E.  60 ;  Edgerton  v.  New  York  & 
H.  R.  Co.  39  N.  Y.  227; 'Murphy  v.  Coney 
Island  &  B.  R.  Co.  36  Hun,  199;  Coulahan 
V.  Metropolitan  Street  R.  Co.  28  App.  Div. 
394,  51  N.  Y.  Supp.  137;  Ludwig  v.  Metro- 
politan Street  R.  Co.  71  App.  Div.  210,  75 
N.  Y.  Si^p.  667;  O'Flaherty  v.  Nassau  Elec- 
tric R.  Co.  34  App.  Div.  74,  affirmed  in  165 
N.  Y.  624,  59  N.  E.  1128;  Jones  v.  Union  R. 
Co.  18  App.  Div.  267,  46  N.  Y.  Supp.  321; 
Seybolt  v.  New  York,  L.  E.  &  W.  R.  Co. 
95  N.  Y.  562,  47  Am.  Rep.  75;  Holbrook  v. 
Utica  &  S.  R.  Co.  12  N.  Y.  236,  64  Am.  Dec. 
502;  Alberti  v.  New  York,  L.  E.  &  W.  R. 
Co.  43  Hun,  423,  affirmed  in  118  N.  Y.  77, 
6  L.R.A.  765,  23  N.  E.  35;  Gilmore  v.  Brook- 
lyn Heights  R.  Co.  6  App.  Div.  117,  39  N. 
Y.  Supp.  417,  5  Am.  Neg.  Cas.  687 ;  Caldwell 
V.  New  Jersey  S.  B.  Co.  47  N.  Y.  282;  Pal- 
mer V.  Delaware  &  H.  Canal  Co.  120  N.  Y. 
170,  17  Am.  St.  Rep.  629,  24  N.  E.  302; 
Roberts  v.  Johnson,  58  N.  Y.  613,  5  Am. 
Neg.  Cas.  200. 

Willard  Bartlett,  Ch.  J.,  delivered  the 
opinion  of  the  court : 

This  is  an  action  to  recover  damages  for 
personal  injuries  alleged  to  have  been  sus- 
tained by  the  plaintiff  through  the  negli- 
gence of  the  defendant.  The  plaintiff,  while 
a  passenger  on  a  train  of  the  defendant,  was 
severely  injured  in  the  knee  by  reason  of 
the  sudden  application  of  the  emergency 
brake  by  the  engineer.  The  shock  threw 
the  plaintiff  against  the  seat  in  front  of 
him  with  great  violence.  The  brake  was 
applied  as  the  train  approached  a  highway 
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crossing  at  grade,  to  avoid  striking  an  old 
man  who  was  attempting  to  cross  the  tracks 
at  that  point,  but  who  was  nevertheless 
struck  by  the  train  and  killed.  If  the  UAe 
of  the  brake  for  this  purpose  involved  no 
negligence  on  the  part  of  the  persons  oper- 
ating the  train,  at  or  about  the  time  of  the 
accident,  of  course  the  defendant  could  not 
be  held  liable  for  the  injuries  inflicted  upon 
the  plaintiff  by  the  violent  stop;  as,  for 
example,  if,  in  order  to  avert  destructive 
collision  with  a  sudden  landslide  immediate- 
ly in  front  of  the  locomotive,  the  engineer 
had  been  compelled  to  check  the  movement 
of  the  train  at  all  hazards.  In  the  present 
case,  however,  the  contention  of  the  plain- 
tiff is  that  the  use  of  the  emergency  brake 
as  it  was  used  only  became  imperative  be- 
cause of  the  previous  negligence  of  the  en- 
gineer or  fireman,  or  both,  in  failing  season- 
ably to  observe  the  approach  of  the  old  man 
who  was  killed,  so  that  the  train  might 
have  been  stopped  and  his  life  saved  with- 
out having  recourse  to  such  violent  means 
of  stopping  it.  The  accident  occurred  at 
Preston  Hill  crossing  on  the  defendant's 
line  between  Camden  and  Canastota,  about 
a  quarter  of  a  mile  south  of  Camden.  There 
were  no  gates  at  the  crossing,  nor  was  any 
flagman  stationed  there.  The  engine  whis- 
tle was  sounded  about  half  way  between 
Camden  station  and  the  crossing;  the  evi- 
dence is  conflicting  as  to  whether  or  not 
the  engine  bell  was  rung.  Whatever  sig- 
nals were  given  it  is  tolerably  certain  that 
they  were  not  observed  by  an  old  man 
named  Durr,  who  was  seen  by  the  fireman 
to  be  moving  slowly  toward  the  tracks  as 
the  train  approached  the  crossing.  He  at- 
tracted the  attention  of  the  fireman  by  the 
slowness  of  his  gait.  "He  was  pushing  a 
lawn  mower  in  front  of  him,"  says  the  fire- 
man, "and  was  going  very  slowly,  with  a 
rake  or  something  on  his  shoulder." 

Still  further  on  in  his  testimony  the  fire- 
man tells  us:  ''He  appeared  to  be  old  and 
feeble.  I  watched  him.  I  did  not  see  him 
look  up.  I  can't  say  that  I  saw  him  indi- 
cate in  any  way  that  he  realized  the  ap- 
proaxih  of  our  train.  I  said  nothing  to  the 
engineer  then.  •  We  both  approached  this 
crossing;  he  coming  slowly  and  we  continu- 
ing at  our  same  speed." 

The  witness  had  previously  said  that  the 
train  was  not  then  traveling  more  than  10 
miles  an  hour.  As  it  neared  the  crossing 
the  fireman,  perceiving  that  the  old  man  was 
going  right  on,  shouted  to  the  engineer  to 
stop.  The  engineer  up  to  this  time  had  not 
seen  Durr  at  all.  The  warning  came  too 
late.  The  emergency  brake  was  then 
promptly  and  vigorously  applied,  but  not  in 
time  to  save  the  old  man's  life. 

As  has   already  been  suggested,  the  de- 
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fendant  was  not  responsible  for  the  result- 
ing Injury  to  the  plaintiff,  whose  knee  was 
badly  hurt  by  impact  with  the  seat  in  front 
of  him,  unless  there  was  some  negligence 
leading  up  to  the  use  of  the  brake  in  this 
manner.  We  think  that  the  jury  might 
readily  find  such  negligence  in  the  delay  of 
the  fireman  to  warn  the  engineer  that  there 
was  a  man  in  danger  ahead.  The  fireman 
said  he  saw  Durr  when  he  was  an  eighth  of 
a  mile  distant.  Durr  was  then  between  the 
tracks  of  the  Rome,  Watertown,  &  Ogdens- 
burg  Railroad  (which  ran  parallel  with 
those  of  the  Lehigh  at  this  point)  and  the 
tracks  of  the  defendant.  He  was  approach- 
ing the  latter,  apparently  obliyious  of  the 
presence  of  any  train  thereon,  yet  the  fire- 
man allowed  the  train  to  run  at  least  500 
feet  further  before  he  gave  any  cautionary 
warning  to  the  engineer,  who  testifies  that 
he  applied  the  brake  as  soon  as  he  heard 
the  cry  of  the  fireman,  and  it  brought  his 
engine  to  a  stop  within  three  car  lengths, 
150  or  160  feet.  These  facts  certainly  war- 
rant the  inference  that  prompt  action  on 
the  part  of  the  fireman,  such  as  the  situa- 
tion obviously  called  for,  would  have  re- 
sulted in  checking  the  onward  movement  of 
the  train  without  any  such  shock  as  ac- 
tually occurred,  and  perhaps  in  time  to 
have  saved  the  old  man's  life. 

Upon  the  evidence  in  this  record  it  might 
well  be  inferred  that  the  old  man's  death 
was  due  in  part  to  his  own  carelessness ; 
but  his  contributory  negligence  would  not 
affect  the  plaintiff's  right  of  action  as  a  pas- 
senger to  recover  on  account  of  the  defend- 
ant's negligence  so  far  as  it  resulted  in  in- 
jury to  him.  Nor  is  it  necessary  to  invoke 
the  rule  which  requires  a  common  carrier 
to  exercise  the  highest  degree  of  care  in 
the  conveyance  of  passengers  to  support  a 
recovery  by  the  plaintiff  in  this  case;  ordi- 
nary care  demands  that  the  railroad  opera- 
tives managing  the  locomotive  drawing  a 
passenger  train  shall  instantly  do  every- 
thing in  their  power  to  avoid  running  down 
a  person  in  obvious  peril  upon  the  track 
ahead. 

It  is  argued  that  negligence  cannot  be 
predicated  of  the  fireman's  omission  to  no- 
tify the  engineer  of  Durr's  presence  near 
the  track  sooner  than  he  did  because  it  has 
been  held  that  an  engineer  is  not  bound  to 
stop  his  train  the  moment  he  sees  a  person 
upon  the  track,  but  may  assume  at  least 
in  the  first  instance  that  he  will  leave  the 
track  in  time  to  escape  injury  (citing 
O'Brien  v.  Erie  R.  Co.  210  N.  Y.  96,  103  N. 
E.  895).  That  statement,  however,  is  not 
correct  in  respect  to  a  person  who  is  mani- 
festly unconsciously  moving  into  greater 
danger  by  every  step  he  takes. 

We  agree  with  the  Appellate  Division 
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that  the  plaintiff  was  entitled  to  have  the 
jury  pass  upon  the  question  whether  the 
defendant  exercised  due  care  toward  him  as 
a  passenger  on  the  occasion  of  this  acci- 
dent. The  order  of  reversal  should  there- 
fore be  affirmed,  with  costs  in  all  courts, 
and  there  should  be  judgment  absolute 
against  the  appellant  upon  its  stipulation. 

Hiscock,    Chase,    Cuddeback,    Miller, 
and  Cardozo,  JJ.,  concur. 

Ordered  accordingly. 
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RE    ESTATE    OF    CARMINE    D'ADAMO, 

Deceased, 

GIOVANNI  D'ADAMO,  Appt. 

(212  N.  Y.  214,  106  N.  E.  81.) 

Executor  and  administrator  —  relative 
of  foreign  subject. 

1.  A  resident  brother  of  a  resident  for- 
eigner is  entitled  to  administer  upon  his 
estate  under  a  statute  providing  that  admin- 
istration in  case  of  intestacy  must  be  grant- 
ed to  the  representatives  of  decedent  en- 
titled to  succeed  to  his  personal  property 
who  will  accept  same,  in  the  following  or- 
der :  Husband  or  wife,  child,  father,  mother, 
brothers, — ^where  those  having  priority  to 
him  imder  the  statute  are  nonresidents  and 
therefore  disqualified. 

Consul  —  right  to  administer. 

2.  The  statutory  provisions  for  adminis- 
tration, of  the  state  where  a  citizen  of  a 
foreign  country  dies,  are  not  superseded  by 
a  provision  of  a  treaty  between  that  coun- 
try and  the  Federal  government  that,  in 
the  event  of  any  citizen  of  either  country 
dying  without  will  in  the  territory  of  the 
other,  the  consul  of  the  nation  to  which  the 
deceased  may  belong  shall  so  far  as  the 
laws  of  each  country  will  permit,  pending 
the  appointment  of  an  administrator,  take 
charge  of  his  assets,  and,  moreover,  have 
the  right  to  be  appointed  as  administratoi 
of  such  estate;  and  therefore  a  consul  has 
no  prior  right  of  administration  over  a 
resident  brother  of  decedent  who  is  first  in 
order  of  right  under  the  laws  of  the  state. 

(July  14,  1914.) 

APPEAL  by  petitioner  from  an  order  of 
the  Appellate  Division  of  the  Supreme 

Note.  —  As  to  jurisdiction  and  power 
of  consul  to  administer  estates,  see  notes  to 
Telefsen  v.  Fee,  45  L.R.A.  496,  and  Re  Ohio, 
37  L.R.A.(N.S.)  649.  The  right  of  a  non- 
resident to  act  as  administrator  is  consid- 
ered in  the  note  to  Re  Mulford,  1  L.R.A. 
(N.S.)    341. 
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Court,  Fourth  Department,  affirming  an  i 
order  of  the  Surrogate's  Court  for  Jeflfer- 
son  County  denying  a  petition  for  the 
revocation  of  letters  of  administration 
granted  to  the  Italian  consul  on  the  estate 
of  Carmine  D'Adamo,  deceased.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Gilbert  S.  Wool  worth,  for  appel- 
lant: 

By  the  provisions  of  New  York  law  the 
petitioners,  D'Adamo  and  Fred  W.  Mayhew 
are  entitled  to  letters  of  administration. 

Lathrop  v.  Smith,  24  N.  Y.  417;  Re  Wil- 
son, 92  Hun,  321,  36  N.  Y.  Supp.  882;  Re 
Lowenstein,  29  Misc.  722,  62  N.  Y.  Supp. 
819;  Butler  v.  Perrott,  1  Dem.  9;  Re  Camp- 
bell, 123  App.  Div.  212,  108  N.  Y.  Supp. 
281,  affirmed  in  192  N.  Y.  312,  18  L.R.A. 
(N.S.)    606,  86  N.  E.  392. 

The  treaty  with  Italy  does  not  entitle 
the  Italian  consul  to  letters  of  adminis- 
tration herein. 

Re  Logiorato,  34  Misc.  31,  69  N.  Y.  Supp. 
507;  Lanfear  v.  Ritchie,  9  La.  Ann.  96; 
5  Moore,  Int.  Law  Dig.  122,  123;  Rocca  v. 
Thompson,  223  U.  S.  317,  56  L.  ed.  453,  32 
Sup.  Ct.  Rep.  207;  Cushing,  Atty.  Gen. 
1856,  8  Ops.  Atty.  Gen.  98;  Consular  Reg- 
ulations of  1896,  II  409,  7  Ops.  Atty.  Gen. 
274;  U.  S.  Rev.  Stat.  §  1709,  Comp. 
Stat.  1913,  §  3162;  Foreign  Relations 
(U.  S.)  1894,  p.  366;  Austro-Hungarian 
Consul  V.  Westphal,  120  Minn.  122,  139 
N.  W.  300. 

The  most-favored  nation  clause  in  the 
treaty  with  Italy  does  not  entitle  the  Ital- 
ian consular  officers  to  demand  whatever 
privileges  may  be  accorded  consular  officers 
under  the  convention  of  March  20,  19 11^  be- 
tween the  United  States  and  Sweden. 

6  Moore,  Int.  Law  Dig.  257-319;  6  Ops. 
Atty.  Gen.  148;  Whitney  v.  Robertson,  124 
U.  S.  190,  31  L.  ed.  386,  8  Sup.  Ct.  Rep. 
456. 

A  treaty  giving  to  foreign  consuls  the 
right  of  administration  on  the  estates  of 
their  nationals  dying  intestate  in  the 
United  States  would  be  void  in  that  respect 
as  being  in  excess  of  the  constitutional 
powers  of  the  treaty-making  authority  and 
a  violation  of  the  rights  reserved  to  the 
states  under  the  Constitution. 

Calder  v.  Bull,  3  Dall.  388,  1  L.  ed.  649; 
King  V.  American  Transp.  Co.  1  Flipp.  1, 
Fed.  Caa.  No.  7,787;  Nathan  v.  Louisiana, 
8  How.  82,  12  L.  ed.  992;  Ohio  L.  Ins.  k 
T.  Co.  V.  Debolt,  16  How.  428,  14  L.  ed. 
1002;  Head  Money  Caflea  (Edye  v.  Robert- 
son), 112  U.  S.  599,  28  L.  ed.  804,  5  Sup. 
Ct.  Rep.  247;  Ballock  v.  State,  73  Md.  8, 
8  L.R.A.  971,  26  Am.  St.  Rep.  559,  20  Atl. 
184;  Federalist,  No.  XXXIII;  License 
Cases,  5  How.  613,  12  L.  ed.  305;  Thomp- 
son's Succession,  9  La.  Ann.  196;  Mager  y. 
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Grima,  8  How.  490,  12  L.  ed.  1168;  Fred- 
erickson  v.  Louisiana,  23  How.  446,  16 
L.  ed.  577. 

Messrs.  Countryman,  Nellie,  DuBois, 
A  McDermott,  for  respondent: 

Neither  appellant,  as  brother  of  intes- 
tate, nor  Fred  W.  Mayhew,  being  "entitled 
to  succeed  to  personal  property"  of  intes- 
tate, was  entitled  to  letters  of  administra- 
tion; and  the  preliminary  objections  of 
consul  were  properly  sustained  and  their 
petition  for  the  award  of  letters  was  prop- 
erly denied. 

Carpigiani  v.  Hall,  172  Ala.  287,  55  So. 
248,  Ann.  Cas.  1913D,  651;  Re  Patten,  80 
Misc.  482,  142  N.  Y.  Supp.  452. 

It  is  within  the  exercise  of  the  treaty- 
making  power  to  provide  for  the  adminis- 
tration or  intervention  in  the  administra- 
tion of  the  estates  of  foreign  subjects  by 
consuls. 

Rocca  y.  Thompson,  223  U.  S.  317,  56 
L.  ed.  453,  32  Sup.  Ct.  Rep.  207;  McEvoy 
V.  Wyman,  191  Mass.  276,  114  Am.  St.  Rep. 
601,  77  N.  E.  379;  Austro-Hungarian  Con- 
sul V.  Westphal,  120  Minn.  122,  139  N.  W. 
300;  Re  Holmberg,  193  Fed.  260;  Re  Scu- 
tella,  145  App.  Div.  166,  129  N.  Y.  Supp. 
20;  Re  Lobrasciano,  38  Misc.  415,  77  N.  Y. 
Supp.  1040;  Carpigiani  v.  Hall,  172  Ala. 
287,  55  So.  248,  Ann.  Cas.  1913D,  651;  Re 
Lombard!,  78  Misc.  689,  138  N.  Y.  Supp. 
1007. 

The  most-favored  nation  clause  of  the 
treaty  with  Italy  entitled  the  Italian  consul 
to  be  appointed  administrator  on  the  es- 
tates of  Italian  subjects  dying  intestate, 
that  right  being  granted  to  the  Swedish 
consul  under  the  treaty  of  Sweden  with 
the   United   States. 

McEvoy  V.  Wyman,  191  Mass.  276,  114 
Am.  fit.  Rep.  601,  77  N.  E.  379;  Gandolfo 
V.  Hartman,  16  L.R.A.  277,  49  Fed.  181; 
Re  Tiburcio  Parrott,  6  Sawy.  349,  1  Fed. 
481;  Re  Lobrasciano,  38  Misc.  415,  77 
N.  Y.  Supp.  1040;  Rocca  v.  Thompson,  223 
U.  S.  317,  56  L.  ed.  453,  32  Sup.  Ct.  Rep. 
207;  Re  Baglieri,  137  N.  Y.  Supp.  175; 
Austro-Hungarian  Consul  v.  Westphal,  120 
Minn.  122,  139  N.  W.  300;  Re  Jarema,  137 
N.  Y.  Supp.  176;  Re  Riccardo,  79  Misc. 
371,  140  N.  Y.  Supp.  606;  Re  Lombardi,  78 
Misc.  689,  138  N.  Y.  Supp.  1007. 

The  provisions  of  article  XIV.  of  the 
Swedish  treaty,  as  extended  under  the 
favored  nation  clause  of  the  Italian  treaty, 
authorizing  the  appointment  of  consuls  as 
administrator,  is  the  ^'supreme  law  of  the 
land"  and  supersedes  the  state  laws  on  the 
same  subject. 

Ware  v.  Hylton,  3  Dall.  199,  1  L.  ed. 
568;  Re  Tiburcio  Parrott,  6  Sawy.  349,  1 
Fed.  481;  Re  Seatella,  145  App.  Dtr.  166, 
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129  N.  Y.  Supp.  20  >  Hauensteiii  v«  Lyn- 
ham,  ICO  U.  S.  483,  25  L.  ed.  628. 

The  words  in  article  XIV.  of  the  Swedish 
treaty^  ''so  far  as  the  laws  of  each  country 
will  permit,"  did  not  limit  the  right  of 
consuls  to  be  appointed  as  administrators. 

Ee  Baglieri,  137  N.  Y.  Supp.  176;  Re 
Jarema,  137  N.  Y.  Supp.  176;  Ee  Mada- 
loni,  79  Misc.  653,  141  K.  Y.  Supp.  323; 
Re  Riccardo,  79  Misc.  371,  140  N.  Y.  Supp. 
606;  Re  Lombardi,  78  Misc.  689,  138  N.  Y. 
Supp.  1007;  £x  parte  Anderson,  184  Fed. 
114;  Tucker  v.  Alexandroflf,  188  U.  S.  424, 
437,  46  L.  ed.  265,  270,  22  Sup.  Ct.  Rep. 
195;  Shanks  ▼.  Bupont,  3  Pet.  242,  7  L.  ed. 
666;  Hauenstein  v.  Lynham,  100  U.  S.  483, 
25  L.  ed.  628;  Geofroy  v.  Riggs,  133  U.  S. 
267,  38  L.  ed.  645,  10  Sup.  Ct.  Rep.  295. 

Cardozo,  J.,  delivered  the  opinion  of  the 
court: 

Carmine  D'Adamo,  a  citizen  and  subject 
of  the  Kingdom  of  Italy,  died  in  this  state 
in  December,  1912.  His  residence  was  in 
the  town  of  Le  Ray  in  the  county  of  Jef- 
ferson. He  left  a  wife,  a  child,  a  father, 
and  a  mother,  who  resided  in  Italy.  He 
left  a  brother,  Giovanni,  a  resident  of  New 
York.  Letters  of  administration  upon  his 
estate  were  granted  by  the  surrogate  to 
the  Italian  consul.  Thereafter  Giovanni 
D'Adamo  and  one  Fred  W.  Mayhew,  the 
treasurer  of  Jefferson  county,  joined  in  a 
petition  that  the  letters  granted  to  the 
Italian  consul  be  revoked,  and  that  the 
petitioners  be  appointed  administrators  in 
his  stead.  This  application  was  denied  by 
the  surrogate,  and  the  order  was  affirmed 
at  the  appellate  division.  The  county 
treasurer  lias  acquiesced  in  that  decision. 
The  brother,  Giovanni  D'Adamo,  alone  ap- 
peals. 

The  case  presents  two  questions:  The 
one  as  to  the  interpretation  of  the  statutes 
of  our  own  state;  the  other  as  to  the  inter- 
pretation of  treaties  between  the  United 
States  and  foreign  nations.  The  first  ques- 
tion is  whether,  under  the  Code  of  Civil 
Procedure  as  it  stood  in  June,  1913,  when 
the  order  under  review  was  made,  the 
brother  of  the  dead  man  had  the  right  of 
administration.  The  second  question  is 
whether  the  treaty  between  the  national 
government  and  Italy,  construed  in  connec- 
tion with  a  later  convention  with  Sweden, 
has  taken  the  right  away. 

1.  It  is  urged  in  support  of  the  surro- 
gate's decree  that  because  the  decedent's 
brother  was  not  entitled  to  share  in  the 
estate,  he  was  not  entitled  to  administer 
upon  it.  The  decedent  left  a  wife  and  an 
infant  child  in  Italy.  His  entire  estate 
belongs  to  them.  They  are  not  qualified 
to  act  as  his  administrators.  The  brother, 
under  the  law  as  it  stood  when  letters 
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were  refused  to  him,  and  as  it  stands  to- 
day, is  qualified  to  act,  unless  his  lack  of 
interest  in  the  estate  disqualifies  him.  We 
think  that  it  does  not. 

The  law  which  was  in  force  when  this 
proceeding  was  determined  by  the  surro- 
gate, and  which  will  remain  in  force  until 
September  1,  1914,  was  §  2660  of  the  Code 
of  Civil  Procedure,  as  amended  by  chapter 
403  of  the  Laws  of  1913.*  We  think  that 
the  proper  construction  of  that  section  is 
established  by  the  case  of  Lathrop  v.  Smith, 
36  Barb.  64,  id.  24  N.  Y.  417.  That  case 
construed  a  section  of  the  Revised  Statutes 
(2  Rev.  Stat.  p.  74,  §  27),  which  waa  later 
incorporated  as  §  2660  into  the  Code  of 
Civil  Procedure  (Laws  1893,  chap.  686). 
Some  slight  verbal  changes  were  made  at 
that  time  in  the  process  of  revision. 
Whether  these  changes  of  form  effected  a 
change  of  meaning  is  a  question  in  respect 
of  which  there  has  been  a  conflict  of  de- 
cision in  the  courts  below.  Re  Wilson,  92 
Hun,  318,  36  N.  Y.  Supp.  882;  Re  Camp- 
bell, 123  App.  Div.  212,  108  N.  Y.  Supp, 
281;  Re  Wolff,  161  App.  Div.  255,  146 
y.  Y.  Supp.  495;  Re  Lowenstein,  29  Misc. 
722,  62  N.  Y.  Supp.  819;  Re  Seymour,  33 
Misc.  271,  68  N.  Y.  Supp.  638;  Re  Patten, 
80  Misc.  482,  142  N.  Y.  Supp.  452.  We 
hold  that  the  meaning  remained  the  same, 
and  that  the  case  of  Lathrop  v.  Smith, 
supra,  is  applicable  to  §  2660  of  the  Code 
as  it  was  to  the  Revised  Statutes.  We 
content  ourselves  with  stating  our  conclu- 
sion in  this  respect,  because  of  amendments 
which  have  this  year  been  adopted  by  the 
legislature.  By  chapter  443  of  the  Laws 
of  1914,  which  will  take  effect  on  Septem- 
ber 1,  1914,  §  2660  of  the  Code  of  CivU 
Procedure  has  become  §  2588,  and  radical 
changes  have  been  made  in  it.  The  result 
of  these  amendments  will  be  to  establish 
a  new  rule  hereafter.  Discussion  of  the 
reasons  for  our  construction  of  the  old  rule 
would,  therefore,  serve  no  useful  purpose. 
Confining  ourselves  to  the  statute  as  it 
read  before  the  amendment  of  this  year, 
we  hold  that  unless  a  treaty  stands  in  the 
way,  the  brother,  Giovanni  D'Adamo,  is 
entitled  to  the  grant  of  letters. 

2.  This  brings  us  to  our  second  question: 

*  §  2660.  When  entitled  to  letters  of  admin- 
istration. 
Administration  in  case  of  intestacy  must 
be  granted  to  the  relatives  of  the  deceased 
entitled  to  succeed  to  his  personal  property, 
who  will  accept  the  same,  in  the  following 
order : 

1.  To  the  surviving  husband  or  wife. 

2.  To  the  children. 

3.  To  the  father. 

4.  To  the  mother. 

5.  To  the  brothers. 
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Is  there  any  treaty  provision  that  confers 
a  prior  right  on  the  Italian  consul?  By 
article  17  of  the  Consular  Convention  of 
1878  between  the  United  States  and  Italy, 
^'the  respective  consuls  general,  consuls, 
vice  consuls  and  consular  agents,  as  like- 
wise the  consular  chancellors,  secretaries, 
clerks,  or  attacMs,  shall  enjoy  in  both 
countries,  all  the  rights,  prerogatives,  im- 
munities and  privileges  which  are  or  may 
hereafter  be  granted  to  the  officers  of  the 
same  grade,  of  the  most  favored  nation." 
[20  Stat,  at  L.  732.] 

It  is  said  by  the  Italian  consul  that  the 
Consular  Convention  of  1911  between  the 
United  States  and  Sweden,  confers  upon 
Swedish  consuls  the  right  to  administer,  to 
the  exclusion  of  all  other  persons,  upon  the 
estates  of  their  nationals  dying  in  the 
United  States,  and  it  is  insisted  that  under 
the  most  favored  nation  clause  a  like  priv- 
ilege must  be  held  to  be  enjoyed  by  the 
representatives  of  Italy.  We  must  there- 
fore determine  whether  the  convention 
with  Sweden,  properly  construed,  confers 
upon  the  representatives  of  that  govern- 
ment the  exclusive  right  asserted. 

The  extent  to  which  our  local  law  of  ad- 
ministration ha«  been  displaced  by  foreign 
treaties  has  been,  for  some  years,  an  un- 
settled question  in  this  state.  The  repre- 
sentatives of  Italy  and  of  other  nations  at 
'  first  based  their  pretensions  upon  article 
9  of  the  Argentine  treaty  of  1853  (10  Stat. 
at  L.  1009),  which  gave  to  the  consular 
officers  of  the  respective  countries  the  right 
'*to  intervene  in  the  possession,  adminis- 
tration, and  judicial  liquidation  of  the  es- 
tate of  the  deceased,  conformably  with  the 
laws  of  the  country,  for  the  benefit  of  the 
creditors  and  legal  heirs.". 

The  effect  of  that  treaty  was  the  subject 
of  conflicting  decisions,  both  by  the  surro- 
gates' courts  and  the  appellate  division  in 
this  state,  and  by  courts  of  other  states. 
Re  Logiorato,  34  Misc.  31,  69  N.  Y.  Supp. 
607;  Re  Fattosini,  33  Misc.  18,  67  N.  Y. 
Supp.  1119;  Re  Lobrasciano,  38  Misc.  415, 
77  N.  Y.  Supp.  1040;  Re  Scutella,  146  App. 
Div.  156,  129  N.  Y.  Supp.  20;  Re  Wyman, 
191  Mass.  276,  114  Am.  St.  Rep.  601,  77 
N.  E.  379;  Re  Ohio,  167  Cal.  652,  37  L.R.A. 
(N.S.)  649,  137  Am.  St.  Rep.  145,  108  Pac. 
516.  The  question  came  before  the  Su- 
preme Court  of  the  United  States  in  Rocca 
V.  Thompson,  223  U.  S.  317,  56  L.  ed.  453, 
32  Sup.  Ct.  Rep.  207.  The  supreme  court 
of  California  sustained  the  prior  right  of 
the  public  administrator,  and  refused  to 
issue  letters  of  administration  to  the  Ital- 
ian consul.  157  Cal.  552.  The  Supreme 
Court  of  the  United  States  upheld  the  re- 
fusal. In  reaching  that  conclusion,  the 
court  left  open  the  question  whether  the 
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Federal  government  could  constitutionally, 
in  the  exercise  of  the  treaty-making  power, 
supplant  the  commonwealth  kiwB  regu- 
lating the  administration  of  estates.  223 
U.  S.  at  page  329.  Assuming  such  a  power, 
the  court  held  that  "there  was  no  purpose 
in  the  Argentine  treaty  to  take  away  from 
the  states  the  right  of  local  administration 
provided  by  their  laws,  upon  the  estates 
of  deceased  citizens  of  a  foreign  country, 
and  to  commit  the  same  to  the  consuls  of 
such  foreign  nation,  to  the  exclusion  of 
those  entitled  to  administer  as  provided 
by  the  local  laws  of  the  state  within  which 
such  foreigner  resides  and  leaves  property 
at  the  time  of  decease."    223  U.  S.  334. 

The  court  pointed  out  that  the  only  priv- 
ilege conferred  was  one  of  intervention,  and 
that  by  this  was  meant  the  right  "to  enter 
into  a  proceeding  already  begun,  rather 
than  the  right  to  take  and  administer  the 
property."  In  developing  this  argument 
Mr.  Justice  Day,  who  spoke  for  the  court, 
said:  "Had  it  been  the  intention  to  com- 
mit the  administration  of  estates  of  citi- 
zens of  one  country,  dying  in  another, 
exclusively  to  the  consul  of  the  foreign  na- 
tion, it  would  have  been  very  easy  to  have 
declared  that  purpose  in  unmistakable 
terms." 

And  he  cited  as  instances  of  such  a  pur- 
pose a  treaty  with  Peru,  made  in  August, 
1887  (25  Stat,  at  L.  1444,  art.  33),  but 
terminated  in  November,  1899,  and  a  con- 
vention with  Sweden  proclaimed  in  March, 
1911,  after  the  decision  by  the  courts  of 
California  of  the  case  which  he  was  then 
reviewing.  These  observations  with  refer- 
ence to  the  efi'ect  of  the  convention  with 
Sweden  are  plainly  obiter;  but  they  have 
been  seized  hold  of  as  supporting  the  con- 
tention that  since  the  adoption  of  that  con- 
vention, in  March,  1911,  the  consuls  of 
Sweden,  and  hence  the  consuls  of  Italy, 
have  the  exclusive  right  to  administer 
upon  the  estates  of  their  respective  citi- 
zens dying  in  the  United  States.  It  has 
been  so  held  by  the  appellate  division  in 
this  case  and  by  the  surrogates'  courts  in 
other  cases.  Re  Baglieri,  137  N.  Y.  Supp. 
175;  Re  Lombardi,  78  Misc.  689,  138 
N.  Y.  Supp.  1007;  Re  Riccardo,  79  Misc. 
371,  140  N.  Y.  Supp.  606;  Re  Madaloni,  79 
Misc.  653,  141  N.  Y.  Supp.  323.  The  con- 
trary has  been  held  in  a  well-considered 
opinion  by  the  supreme  court  of  Minne- 
sota. Austro-Hungarian  Consul  v.  West- 
phal,  120  Minn.  122,  139,  141,  139  N.  W. 
300. 

The  language  of  the  treaty  which  is  said 
to  have  brought  about  this  sweeping  change 
must  be  kept  before  us.  It  is  as  follows 
(Convention  between  United  States  and 
Sweden,  June  1,  1910,  article  14) : 
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'In  ease  of  the  death  of  any  citizen  of 
Sweden  in  the  United  States  or  of  any  citi* 
zen  of  the  United  States  in  the  Kingdom  of 
Sweden  without  having  in  the  country  of 
his  decease  any  known  heirs  or  testament- 
ary executors  by  him  appointed,  the  com- 
petent local  authorities  shall  at  once  in- 
form the  nearest  consular  officer  of  the 
nation  to  which  the  deceased  belongs  of  the 
circumstances,  in  order  that  the  necessary 
information  may  be  immediately  forwarded 
to  parties  interested. 

"In  the  event  of  any  citizen  of  either 
of  the  two  contracting  parties  dying  with- 
out will  or  testament,  in  the  territory  of 
the  other  contracting  party,  the  consul  gen- 
eral, consul,  vice  consul  general,  or  vice 
consul  of  the  nation  to  which  the  deceased 
may  belong,  or,  in  his  absence,  the  repre- 
sentative of  such  consul  general,  consul, 
vice  consul  general,  or  vice  consul,  shall, 
so  far  as  the  laws  of  each  country  will 
permit,  and  pending  the  appointment  of  an 
administrator  and  until  letters  of  admin- 
istration have  been  granted,  take  charge  of 
the  property  left  by  the  deceased  for  the 
benefit  of  his  lawful  heirs  and  creditors, 
and,  moreover,  have  the  right  to  be  ap- 
pointed as  administrator  of  such  estate. 

"It  is  understood  that  when,  under  the 
provisions  of  this  article,  any  consul  gen- 
eral, consul,  vice  consul  general,  or  vice 
consul,  or  the  representative  of  each  or 
either^  is  acting  as  executor  or  adminis- 
trator of  the  estate  of  one  of  his  deceased 
nationals,  said  officer  or  his  representative 
shall,  in  all  matters  connected  with,  re- 
lating to,  or  growing  out  of  the  settlement 
of  such  estates,  be  in  such  capacities  as 
fully  subject  to  the  jurisdiction  of  the 
courts  of  the  country  wherein  the  estate  is 
situated  as  if  said  officer  or  representative 
were  a  citizen  of  that  country  and  pos- 
sessed of  no  representative  capacity  what- 
soever."    [37  Stat,  at  L.  1487.] 

The  concluding  words  of  the  second  para- 
graph of  this  article,  "and,  moreover,  have 
the  right  to  be  appointed  as  administrator 
of  such  estate,"  are  said  to  be  adequate, 
not  merely  to  make  the  foreign  consul  elig- 
ible for  appointment,  or  to  confer  a  right 
to  administer  where  no  one  else  has  a 
better  right,  but  to  supersede  the  local  law, 
and  to  confer  a  right  of  administration 
that  is  paramount  and  exclusive.  To  de; 
termine  whether  that  is  a  sound  interpre- 
tation of  the  convention,  we  must  read  its 
language  in  the  light  of  those  international 
usages  which  define  the  functions  of  con- 
Buls;  in  the  light  of  the  respective  fields 
of  state  and  of  Federal  jurisdiction  as 
disclosed  in  our  diplomatic  history:  and  in 
the  light  of  the  consequences  to  follow  if 
the  local  laws  are  to  be  thus  supplanted. 
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Considering,  first  of  all,  the  mere  words 
of  the  treaty,  aside  from  extrinsic  tokens 
of  the  purpose  of  the  contracting  parties, 
we  find  no  expression  of  an  intent  that  the 
consuPs  right  to  be  administrator  shall  be 
exclusive,  or  that  it  shall  supersede  prior 
rights  conferred  by  local  law.  "So  far  as 
the  laws  of  each  country  will  permit,"  the 
consul  shall  have  the  right,  until  letters  of 
administration  are  granted,  to  take  charge 
of  the  property  of  the  deceased  for  the 
benefit  of  lawful  heirs  and  creditors. 
Plainly  this  right  is  subordinate  to  the 
authority  of  the  states.  But  the  words, 
"so  far  as  the  laws  of  each  country  will 
permit,"  may  fairly  be  construed  as  quali- 
fying the  whole  sentence.  The  consul  is 
not  merely  to  have  the  right  of  temporary 
intervention;  he  is  to  have  "moreover"  the 
right,  in  case  of  need,  to  be  appointed  ad- 
ministrator. But  both  rights — ^the  right  of 
temporary  intervention  and  the  right  of 
permanent  administration  granted  in  ad- 
dition— are  to  be  exercised  only  "so  far  as 
the  laws  of  each  country  will  permit."  It 
is  incredible  that  our  government  intended 
that  the  right  of  temporary  custody  for 
the  purpose  of  preservation  should  be  con- 
ditioned by  the  local  laws,  and  that  the 
larger  right  of  permanent  administration 
should  be  unconditional  and  absolute.  Full 
effect  is  given  to  the  language  of  the  treaty 
if  we  construe  it  as  adding  the  foreign 
consuls  to  the  list  of  those  eligible  as  ad- 
ministrators, so  as  to  enable  them  to  ad- 
minister upon  the  estates  of  their  fellow 
citizens  when  no  one  having  a  prior  right 
under  the  local  law  is  competent  or  willing 
to  act. 

This  construction  is  confirmed  when  we 
consider  that  it  harmonizes  the  function 
of  consuls  under  the  treaty  with  the  func- 
tion of  consuls  under  established  interna- 
tional practice.  What  that  practice  is  has 
been  stated  in  decisions  and  confirmed  in  de- 
claratory statutes  and  regulations.  The 
function  of  consuls  is  to  preserve  derelict 
estates.  When  their  countrymen  die  in 
foreign  lands  it  is  their  duty  to  step  in 
and  guard  the  stranded  property  from 
waste.  This  right  belongs  to  them,  irre- 
spective of  express  statute  or  treaty,  by 
virtue  of  their  office.  Rocca  v.  Thompson, 
223  U.  S.  317,  331,  56  L.  ed.  463,  458,  32 
Sup.  Ct.  Rep.  207;  Carpigiani  v.  Hall,  172 
Ala.  287,  55  So.  248,  Ann.  Cas.  1913D,  651; 
The  Bello  Corrunes,  6  Wheat.  168,  5  L.  ed. 
233;  Aspinwall  v.  Queen's  Proctor,  2  Curt. 
Eccl.  Rep.  241;  Ferric  v.  Public  Adminis- 
trator, 3  Bradf.  249;  Seidel  v.  Peschkaw, 
27  N.  J.  L.  427;  Lanfear  v.  Ritchie,  9  La. 
Ann.  98;  Re  Fattosini,  33  Misc.  18,  67  N. 
Y.  Supp.  1119;  5  Moore,  Int.  Law  Dig.  pp. 
117,   118;   and,  particularly.  Letter  of  Mr. 
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Clay^  Secretary  of  State,  to  the  British 
Minister,  November  12,  1827,  and  Letter  of 
Mr.  Marcy,  Secretary  of  State,  to  Mr.  As- 
pinwall,  August  21,  1855,  there  cited.  The 
custody  thus  acquired  is,  however,  provi- 
sional. It  yields  to  the  superior  right  of 
legally  constituted  representatives.  If  there 
are  such  representatives,  a  consul's  function 
is  limited  to  one  of  co-operation  and  inter- 
vention. If  there  are  no  such  representa- 
tives, it  is  his  duty,  so  far  as  he  is  able, 
to  administer  the  estate  to  the  extent  of 
gathering  it  in  and  transmitting  it  to  the 
jurisdiction  of  the  domicil.  This  much  he 
should  do,  though  the  title  of  administrator 
be  withheld  from  him.  If  the  title  were  to 
be  given  him,  its  purpose  presumably  would 
be  rather  to  authenticate  his  powers  than 
to  enlarge  the  occasion  for  their  exercise. 

The  functions  thus  defined  by  usage  hiive 
been  confirmed  by  statute  and  regulations 
declaratory  of  the  existing  practice.  By 
§  1700  of  the  United  States  Revised  Stat- 
utes (Comp.  Stat.  1913,  §  3162),  it  is  pro- 
vided: 

^'It  shall  be  the  duty  of  consuls  and  vice 
consuls,  where  the  laws  of  the  country  per- 
mit: 

''First.  To  take  possession  of  the  per- 
sonal estate  left  by  any  citizen  of  the 
United  States,  other  than  seamen  belonging 
to  any  vessel,  who  shall  die  within  their 
consulate,  leaving  there  no  legal  representa- 
tive, partner  in  trade,  or  trustee  by  him  ap- 
pointed to  take  care  of  his  effects. 

"Second.  To  inventory  the  same  with  the 
assistance  of  two  merchants  of  the  United 
States,  or,  for  w^ant  of  them,  of  any  others 
at  their  choice. 

"Third.  To  collect  the  debts  due  the  de- 
ceased in  the  country  where  he  died,  and 
pay  the  debts  due  from  his  estate  which  he 
shall  have  there  contracted. 

"Fourth.  To  sell  at  auction,  after  reason- 
able public  notice,  such  part  of  the  estate  as 
shall  be  of  a  perishable  nature,  and  such 
further  part,  if  any,  as  shall  be  necessary 
for  the  payment  of  his  debts,  and,  at  the 
expiration  of  one  year  from  his  decease,  the 
residue. 

"Fifth.  To  transmit  the  balance  of  the 
estate  to  the  Treasury  of  the  United  States, 
to  be  holden  in  trust  for  the  legal  claimant; 
except  that  if  at  any  time  before  such 
transmission  the  l^gal  representative  of  the 
deceased  shall  appear  and  demand  his  ef* 
f  ects  in  their  hands,  they  shall  deliver  them 
up,  being  paid  their  fees,  and  shall  cease 
their  proceedings." 

The  Consular  Regulations  of  1896  (§409) 
provide  as  follows: 

"A  consular  officer  is  by  the  law  of  na- 
tions and  by  statute  the  provisional  con- 
servator of  the  property  within  his  district 
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belonging  to  his  countrymen  deceased  there- 
in. He  has  no  right,  as  a  consular  officer, 
apart  from  the  provisions  of  treaty,  local 
law,  or  usage,  to  administer  on  the  estate, 
or  in  that  character  to  aid  any  other  person 
in  so  administering  it,  without  judicial  au- 
thorization. His  duties  are  restricted  to 
guarding  and  collecting  the  effects,  and  to 
transmitting  them,  to  be  disposed  of  pursu- 
ant to  the  law  of  the  decedent's  state.  7 
Ops.  Atty.  Gen.  274.  It  is,  however,  gen- 
erally conceded  that  a  consular  officer  may 
intervene  by  way  of  observing  the  proceed- 
ings, and  that  he  may  be  present  on  the 
making  of  the  inventory." 

The  convention  with  Sweden  was  intended 
to  confirm  the  powers  thus  established  by 
international  comity,  and  to  facilitate  their 
exercise.  Consuls  are  to  have  the  right, 
where  the  estate  is  in  peril,  to  intervene  at 
once,  and,  if  other  representatives  are  lack- 
ing, they  are,  moreover,  to  have  the  right 
to  be  appointed  administrators  themselves. 
They  are  to  have  this  right,  not  to  displace 
others  competent  under  local  law,  but  the 
better  to  fulfil  their  inherent  function  as 
provisional  conservators.  If  there  is  no 
qualified  relative  within  the  jurisdiction  and 
no  one  else  to  whom  our  law  gives  the  right 
of  administration,  the  consular  representa- 
tive under  this  treaty  may  come  forward 
and  demand  the  grant  of  letters.  This  view 
is  in  harmony  with  the  English  practice  as 
established  by  Stat.  24  and  25  Viet.  chap. 
121,  §  4.  It  is  in  accord  with  the  decision 
of  the  supreme  court  of  Minnesota.  Aus- 
tro-Hungarian  Consul  v.  Westphal,  120 
Minn.  122,  139,  141,  139  N.  W.  300,  It  is 
not  inconsistent  with  a  decision  of  the 
United  States  district  court  for  California, 
where  the  court,  while  holding  the  Swedish 
consul  eligible  as  administrator,  found  it 
unnecessary  to  determine  that  all  others 
were  excluded.  Re  Holmberg  (D.  C.)  193 
Fed.  260.  It  makes  the  phrase,  "so  far  as 
the  laws  of  each  country  will  permit," 
equivalent  to  the  phrase,  "conformably  with 
the  laws  of  the  country,"  construed  in  Rooca 
V.  Thompson,  supra.  And,  finally,  it  main- 
tains the  continuity  of  the  purpose,  revealed 
repeatedly  in  conventions  and  treaties 
throughout  our  history,  to  subject  the  rights 
of  consuls  to  the  requirements  of  local  law. 

If  the  convention  means  more  than  this, 
if  it  was  intended  to  confer  upon  foreign 
consuls  an  exclusive  and  paramount  right, 
strange  consequences  must  follow.  It  is  not 
restricted  in  its  operation  to  the  estates  of 
aliens  who  have  died  in  the  United  States 
while  temporarily  sojourning  here,  but  who 
have  retained  a  domicil  in  their  native  lands. 
It  applies  equally  to  the  estates  of  aliens 
who  have  their  domicil  in  the  United  States. 
If  an  aHen,  settling  in  New  York,  were  to 
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build  up  a  lousiness,  and,  marrying,  rear  a 
family  among  us,  the  respondent  would 
have  UB  hold  that  his  children,  citizens  of 
the  state,  would  have  to  yield  the  right  of 
administration  to  a  foreign  consul.  In  that 
view  the  consul  is  not  merely  eligible  as 
administrator,  but  eligible  to  the  exclusion 
of  everyone  else,  even  the  closest  relatives 
of  the  dead  man,  and  that,  too,  though  the 
entire  estate  is  located  here,  and  is  here 
to  be  distributed.  We  are  unwilling  to  be- 
lieve that  such  results  were  contemplated 
in  concluding  this  convention.  We  hold  it 
to  be  incredible  that  there  has  been  at- 
tached to  the  consular  office  a  right  that  ex- 
ceeds 80  greatly  the  occasion  and  the  needs 
of  the  consular  function.  Before  adopting 
a  construction  that  will  bring  these  conse- 
quences to  pass,  we  have  a  right  to  expect 
a  far  plainer  manifestation  of  the  will  of 
the  national  government  than  any  that  has 
been  afforded  by  the  language  now  before 
us. 

The  construction  which  we  thus  hold  to  be 
the  true  one  finds  additional  confirmation 
when  we  consider  the  respective  fields  of 
state  and  national  legislation,  and  the  re* 
fusal  of  the  Federal  government,  as  dis- 
closed in  our  diplomatic  history,  to  trench 
upon  the  right  of  the  states  to  administer 
the  estates  of  those  dying  within  their  ter- 
ritorial limits.  We  are  not  required,  for 
the  decision  of  this  case,  to  determine  that 
the  treaty-making  power  may  not  be  so 
exercised  as  to  qualify  that  right  (Lanfear 
v.  Ritchie,  9  La.  Ann.  96;  Mager  v.  Grima, 
8  How.  490,  12  L.  ed.  1168;  Frederickson  v. 
Louisiana,  23  How.  446,  16  L.  ed.  577;  Re 
Ohio,  167  Cal,  662,  37  L.RA.(N.S.)  649,  137 
Am.  St.  Rep.  146,  108  Pac.  616;  Austro- 
Hungarian  Consul  v.  Westphal,  supra) ;  and 
we  express  no  opinion  upon  that  subject. 
We  find,  however,  that  distinguished  Secre- 
taries of  State  have  disclaimed  both  the  ex- 
istence of  such  a  power  and  the  intent  to 
«xerciBe  it.  Thus,  in  1874,  Mr.  Fish  in  a 
letter  to  the  Turkish  minister  said:  "The 
estates  of  decedents  are  administered  upon 
and  settled  in  the  United  States  under  the 
law  of  the  state  of  which  the  decedent  was 
a  resident  at  the  time  of  his  death,  and  on 
this  subject,  in  the  absence  of  any  treaty 
regulations  on  the  subject,  interference  in 
the  disposition  of  such  measures  as  may  be 
prescribed  by  the  law  of  the  particular  state 
in  such  cases  is  not  within  the  province  of 
the  Federal  authorities." 

Again,  in  1889,  Mr.  Bayard,  in  a  letter  to 
the  American  minister  in  Brazil,  considered 
a  decree  of  the  Brazilian  government  es- 
tablishing the  principle  of  reciprocity  with 
reference  to  the  administration  of  the  es- 
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tates  of  deceased  aliens  by  their  consular 
representatives;  and,  criticizing  the  principle 
of  the  decree,  he  said  (5  Moore,  Int.  Law 
Dig.  p.  120):  "The  government  of  the 
United  States  has  no  power  to  establish  by 
treaty  provisions  such  as  the  above,  in  re- 
lation to  Brazilian  subjects  dying  in  any 
of  the  states  of  our  Union.  Each  state, 
under  our  system,  has  exclusive  jurisdiction 
over  the  administration  of  property  of  per- 
sons, whether  foreigners  or  citizens,  dying 
within  its  limits.  ...  I  conclude,  there- 
fore, that  the  United  States  cannot  agree 
to  accept  the  Brazilian  decree,  above  quoted, 
as  the  basis  of  a  reciprocal  arrangement 
with  that  country:  First,  because  the  Fed- 
eral government  has  no  power  to  impose 
such  regulations  on  the  states;  and,  sec- 
ondly, because  the  provisions  in  question, 
if  correctly  understood,  conflict  with  pro- 
visions which  are  settled  rules  of  succes- 
sion as  established  in  all  states." 

Again,  in  1894,  the  Italian  minister  at 
Washington  proposed  that  Italian  consuls  in 
the  United  States  be  authorized,  as  were 
the  American  consuls  in  Italy,  to  settle  the 
estates  of  deceased  countrymen.  6  Moore, 
Int.  Law  Dig.  p.  122;  Rocca  v.  Thompson, 
supra,  at  page  333  of  223  U.  S.  The  De- 
partment of  State  replied  that,  in  view  of 
the  fact  that  the  administration  of  estates 
in  the  United  States  was  under  the  con- 
trol of  the  respective  states,  it  was  thought 
that  the  proposed  international  agreement 
should  not  be  made.  Other  instances  of  the 
expression  of  a  like  policy  are  cited  in  the 
briefs  of  counsel.  We  call  attention  to 
these  precedents,  not  as  disproving  the 
power  of  the  Federal  government,  by  virtue 
of  its  control  over  our  international  rela- 
tions, to  enlarge  the  functions  of  consuls 
in  the  administration  of  the  estates  of 
aliens,  but  rather  as  demonstrating  the  pro- 
priety of  a  construction  of  the  treaty  that 
will  avoid  the  assumption  of  a  power  so 
frequently  disclaimed.  It  is  not  to  be 
lightly  presumed  that  the  government  of  the 
nation  departed  from  the  precedents  of  a 
century,  and  by  an  obscure  clause  in  a  long 
and  involved  article  of  this  convention  over- 
turned its  settled  practice. 

We  think,  therefore,  that  the  convention 
with  Sweden  did  not  create  an  exclusive 
right,  and  that  we  ought  not  to  treat  the 
dictum  in  Rocca  v.  Thompson,  supra,  as 
ruling  to  the  contrary.  That  the  learned 
justice  who  spoke  for  the  court  in  that  case 
did  not  attempt  to  construe  the  convention 
with  deliberation  or  finality  may  be  gath- 
ered from  the  fact  that  he  placed  it  on  a  par, 
for  the  purpose  of  his  illustration,  with  a 
treaty  then  terminated  between  the  United 
States  and  Peru.    Treaty  of  August,  1887; 
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25  Stat,  at  L.  1444,  art.  33.  The  latter 
treaty,  however,  was  plainly  not  intended 
to  give  to  consuls  a  right  to  administer  to 
the  exclusion  of  the  rights  of  relatives.  Its 
language  is:  '^Until  the  conclusion  of  a 
consular  convention,  which  the  high  con- 
tracting parties  agree  to  form  as  soon  as 
may  be  mutually  convenient,  it  is  stipu- 
lated, that  in  the  absence  of  the  legal  heirs 
or  representatives,  the  consuls  or  vice  con- 
suls of  either  party  shall  be  ew  officio  the 
executors  or  administrators  of  the  citizens 
of  their  nation  who  may  die  within  their 
consular  jurisdictions,  and  of  their  country- 
men dying  at  sea  whose  property  may  be 
brought  within  their  district." 

The  words  which  we  have  italicized 
demonstrate  that  even  under  that  treaty 
there  are  times  when  the  right  of  consuls  to 
administer  must  give  way  to  that  of  others. 
The  description  of  the  right  as  exclusive 
must  be  regarded  as  inadvertent. 

There  arose  under  the  earlier  treaty  with 
Peru,  similar  to  the  one  just  quoted,  a  case 
which  has  been  referred  to  in  some  opinions 
(see  e.  g.,  Re  Lobrasciano,  38  Misc.  Rep. 
415,  421,  77  N.  Y.  Supp.  1040)  as  sustaining 
the  exclusive  rights  of  consuls  under  the 
treaty  with  Italy,  but  which,  in  our  view, 
far  from  sustaining  a  position  so  extreme, 
is  an  apt  illustration  of  the  appropriate 
function  of  consuls  in  the  administration  of 
estates.  The  case  is  stated  in  Moore  on 
International  Arbitrations,  vol.  4,  p.  4390. 
One  Vergil,  a  citizen  of  Peru,  while  return- 
ing from  New  York  to  his  native  land,  after 
a  brief  sojourn  in  the  United  States,  died  at 
sea.  The  captain  of  the  vessel  brought  his 
personal  effects  back  to  New  York  and 
gave  them  to  the  public  administrator.  The 
Peruvian  minister  complained  that  this  was 
a  violation  of  the  treaty,  which  was  applica- 
ble by  its  express  terms  where  his  country- 
men died  at  sea  and  their  property  was 
afterwards  brought  within  our  jurisdiction. 
An  arbitration,  under  a  convention  between 
the  two  governments,  followed,  and  the 
commissioners  sustained  the  position  of 
Peru.  There  is  little  analogy  between  such 
a  case  and  the  one  at  bar.  Vergil  had  never 
resided  in  New  York,  did  not  die  in  New 
York,  and  did  not  leave  any  property  in 
New  York.  His  personal  effects  were 
brought  back  here  after  his  death,  though 
they  ought  to  have  been  delivered  to  his 
representatives  in  Peru;  and  tlie  attempt 
of  the  public  administrator  to  retain  them 
was  viewed  as  an  unlawful  assumption  of 
jurisdiction.  Iloes  v.  New  York,  N.  H.  &  H. 
R.  Co.  173  N.  Y.  435,  442,  66  N.  E.  119;  Re 
McCabe,  84  App.  Div.  145,  82  N.  Y.  Supp. 
180,  id.  177  N.  Y.  684,  69  N.  E.  1126.  In 
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such  a  situation  the  derelict  property 
brought  by  chance  within  our  own  state, 
after  the  death  of  its  owner  on  the  high  seas, 
should  have  been  delivered  to  the  Peruvian 
consul  as  the  provisional  conservator,  to  be 
by  him  transmitted  to  the  jurisdiction  of 
the  domicil. 

In  some  cases,  as  for  example.  Re 
Baglieri,  137  N.  Y.  Supp.  175,  the  right  of 
the  foreign  consul  has  been  based  in  part 
on  a  treaty  between  the  United  States  and 
Paraguay,  concluded  February,  1859  (12 
Stat,  at  L.  1096).  Article  10  of  this  treaty 
provides:  "In  the  event  of  any  citizen  of 
either  of  the  two  contracting  parties  dying 
without  will  or  testament  in  the  territory 
of  the  other  contracting  party,  the  consul 
general,  consul,  or  vice  consul  of  the  nation 
to  which  the  deceased  may  belong,  or,  in  his 
absence,  the  representative  of  such  consul 
general,  consul,  or  vice  consul,  shall,  so  far 
as  the  laws  of  each  country  will  permit, 
take  charge  of  the  property  which  the  de- 
ceased may  have  left,  for  the  benefit  of  his 
lawful  heirs  and  creditors,  until  an  executor 
or  administrator  be  named  by  the  said 
consul  general,  consul,  or  vice  consul,  or 
his  representative." 

It  is  perhaps  a  sufficient  answer  to  say 
that  this  treaty  was  before  the  supreme 
court  when  it  decided  Rocca  v.  Thompson, 
supra,  and,  though  not  mentioned  in  the 
opinion,  must  have  been  held  unavailing  to 
establish  an  exclusive  right  in  favor  of  the 
Italian  consul.  The  words,  "so  far  as  the 
laws  of  each  country  will  permit,"  as  found 
in  that  treaty,  must  in  our  judgment,  be 
deemed  to  qualify  the  right  of  the  consul 
general  to  name  an  executor  or  adminis- 
trator, atf  well  as  his  right  of  temporary 
custody.  That  they  were,  apparently,  so 
construed  by  the  supreme  court  in  Rocca  v. 
Thompson,  supra«  gives  confirmation  to  our 
view  that  they  had  a  like  range  and  sig- 
nificance in  the  convention  with  Sweden. 
Our  conclusion,  therefore,  is  that  the  right 
of  Giovanni  D'Adamo  to  letters  of  admin- 
istration is  prior  to  that  of  the  Italian 
consul,  and  that  letters  should  issue  to  him 
accordingly.  Since  the  consul  acted  ad  the 
representative  of  a  foreign  government,  and 
under  the  authority  of  decisions  of  the  sur- 
rogates of  this  state,  he  ought  not  to  be 
charged  with  the  costs  of  the  proceeding. 

The  order  of  the  Surrogate's  Court  and 
that  of  the  Appellate  Division  should  be 
reversed,  and  the  petition  granted,  without 
costs  to  either  party. 

Wlllard  Bartlett,  Ch.  J.,  and  Werner, 
Hiscock,  Collin,  Hogaa,  and  MUler,  JJ., 
concur. 
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(DlTision  No.    1.) 

W.  H.  PARSONS,  Plff.  in  Err., 

V. 

J.  P.  EVANS. 
(—  Okla.  — ,  145  Pac.  1122.) 

Exemptions  ^  duty  to  set  aside. 

1.  Under  the  statutes  in  this  state,  it  is 
no  part  of  the  duty,  nor  is  it  the  right,  of 
an  officer  holding  an  execution,  to  select 
and  set  apart  the  judgment  debtor's  exempt 
property.  Neither  is  it  his  duty  to  advise 
him  as  to  his  right  to  certain  exemptions. 
The  right  to  claim  and  select  exempt  proper- 
ty rests  wholly  with  and  can  be  exercised 
only  by  the  judgment  debtor. 

Headnotes  by  Shabp,  C. 


Same  —  duty  to  claim. 

2.  Where  a  judgment  defendant,  having 
more  property  of  a  certain  class  than  is 
exempt  by  statute,  desires  to  claim  his  ex- 
emptions out  of  the  whole,  it  is  his  duty  to 
promptly  inform  the  officer  holding  process, 
of  the  particular  property  selected  and 
claimed  as  exempt  from  levy. 

Replevin  ^  retention  of  exempt  proper- 
ty «-  damages. 

3.  Where  only  a  part  of  property  levied 
upon  is  claimed  as  exempt,  a  demand  by 
the  execution  defendant  for  the  return  of 
his  exempt  property,  unaccompanied  by  any 
effort  to  make  a  selection  of  a  part  out  of 
the  entire  lot,  will  not,  in  an  action  in  re- 
plevin for  possession  of  the  exempt  prop- 
erty subsequently  selected  and  claimed,  en- 
title such  party  to  damages  against  the 
officer  for  the  detention  of  such  exempt 
property;  the  officer  making  no  further  de- 


Note.  ^  Selection  of  exempt  property, 

I.  Scope  of  note,    381. 
II.  Selection  in  general.  x 

a.  By  debtor,  381. 

b.  Right  and  duty  of  officer,  388. 

c.  Where  debtor  does  not  own  more 

than  amount  or  number  of  chat- 
tels exempted,  392. 
III.  Necessity  of  tendering  other  property, 

394. 
rV.  Time  for  selection. 

a.  In  general;  reasonable  time,  395. 

b.  Before  sale,  397. 

/.  Scope  of  note. 

This  note  deals  only  with  the  selection  of 
the  exempt  property,  and  not  with  the  right 
and  duty  to  claim  exemptions  in  general. 
Cases  dealing  with  such  questions  as  waiver 
of  the  right  to  exemptions,  the  time  in  gen- 
eral for  making  the  claim  that  property  is 
exempt,  and  the  sufficiency  of  the  claim,  are 
excluded.  There  is,  it  is  apparent,  a  dis- 
tinction in  many  aspects  of  the  question  be- 
tween a  selection  and  a  mere  claim  of  ex- 
emptions, and  this  distinction  has  been 
constantly  borne  in  mind  in  compiling  the 
note.  In  general,  cases  have  been  included 
in  which  the  court  has  referred  to  the 
question  before  it  as  one  of  selection,  and 
those  excluded  in  which  the  question  has 
been  discussed  as  a  mere  matter  of  claim 
of  the  exemptions.  It  is  evident  that  in 
some  instances  these  terms  may  have  been 
inaptly  used,  and  therefore  cases  in  which 
the  facts  were  somewhat  similar  to  those  in 
the  note  may  be  found  to  have  been  exclud- 
ed. But,  owing  to  the  fact  that  a  selection 
by  the  debtor,  and  not  merely  a  claim  of 
exemptions,  is  usually  required,  some- 
times expressly  by  the  statute,  in  case  the 
debtor  has  more  than,  the  number  or  value 
of  chattels  allowed  him  as  exempt,  it  is 
not  generally  possible  to  say  that  by  the 
use  of  the  term  "selection"  the  court  meant 
a  mere  claim.  Therefore,  the  terminology 
used  in  discussing  the  question  has  some- 
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times  been  important  in  determining  wheth- 
er a  case  should  be  included. 

The  note  does  not  include  cases  dealing 
merely  with  the  question  of  selection  of  a 
homestead,  or  of  the  selection  of  the  exempt 
property  in  bankruptcy  proceedings^  or  of 
the  person  who  can  make  the  selection. 

As  to  right  of  debtor  to  assign  exemp- 
tions or  to  delegate  to  another  the  right  to 
select  exempt  property,  see  note  to  Re 
National  Grocery  Co.  30  L.R.A.(N.S.)   982. 

//.  Selection  in  general^ 

a.  By  debtor. 

It  IS  well  established  that  the  debtor 
has  the  right,  even  where  the  statute  does 
not  expressly  so  provide,  to  select  the 
property  which  he  will  retain  as  exempt 
from  attachment  or  execution,  where  he 
has  more  property  of  the  exempt  class  in 
number  or  value  than  he  is  entitled  to 
claim  as  exempt.  This  right  is  also  ex- 
pressly granted  by  statute  in  many  of  the 
states.  The  officer,  therefore,  in  levying 
on  the  property,  must  respect  the  selection 
by  the  debtor,  if  properly  made,  or  he  will 
render  himself  liable  to  an  action  by  the 
debtor.  The  cases  in  the  note  generally 
recognize,  at  least  inferentially,  this  right 
of  the  debtor  to  make  a  selection.  The  fol- 
lowing cases,  however,  as  well  as  others  sub- 
sequently cited  in  this  subdivision,  express- 
ly uphold  the  principle  that  the  debtor  has 
the  right  to  make  a  selection  (it  being  ob- 
served, as  before  stated,  that  the  cases  in 
the  note  generally  recognize  this  right,  and 
that  it  is  expressly  given  by  statute  in 
many  of  the  states).  Noland  v.  Wick- 
ham,  9  Ala.  169,  44  Am.  Dec.  435;  Ross 
V.  Hannah,  18  Ala.  125;  Bray  v.  Laird, 
44  Ala.  295;  Brewer  v.  Granger,  45  Ala. 
580;  Williamson  v.  Harris,  67  Ala.  40,  29 
Am.  Rep.  707;  Behymer  v.  Cook,  5  Colo. 
395;  Austin  v.  Swank,  9  Ind.  109;  State  ex 
rel.  Farnham  v.  Willis,  33  Ind.  118:  Parker 
v.  Haley,  60  Iowa,  325,  14  N.  W.  359; 
Grover  v.  Younie,  110  Iowa,  446,  81  N.  W. 
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fense  to  the  action  than  to  resist  plaintiff's 
right  to  recover  damages. 

Exemptions  ^  who  may  claim. 

4.  The  right  of  exemption  is  a  personal 
privilege,  which,  in  order  to  be  availed 
of,  must  be  claimed  by  the  debtor.  He  is  not 
compelled  to  take  advantage  of  it.  He  may 
let  his  property  go  to  sale,  either  by  choice 
or  neglect. 

« 

(December  22,  1914.) 

ERROR  to  the  Alfalfa  County  Court  to 
review  a  judgment  overruling  a  motion 
for  new  trial,  after  verdict  in  plaintiff's 
favor,  in  an  action  brought  to  recover  pos- 
session of  certain  personal  property.  Re- 
versed. 


The  facts  are  stated  in  the  Commissioner's 
opinion. 

Messrs.  Titus  &  Carpenter  for  plain- 
tiff in  error. 

Mr.  A.  C.  Beeman,  for  defendant  in  er- 
ror: 

The  evidence  was  sufficient  to  justify  the 
finding  that  there  was  a  demand  made  by 
the  plaintiff  upon  the  defendant  prior  to 
the  filing  of  the  suit,  and  that  the  defend- 
ant refused  to  release  the  property  which 
he  had  levied  upon. 

Chicago,  R.  I.  &  P.  R.  Co.  v.  Newburn,  39 
Okla.  704,  136  Pac.  174;  Citizens'  State 
Bank  v.  Chattanooga  State  Bank,  23  Okla. 
767,  101  Pac.  1118;  Maddox  v.  Dowdy,  31 
Okla.  169,  120  Pac.  661;  Hutchings  v.  Cob- 
ble, 30  Okla.  168,  120  Pac.  1013. 


684;  Westerland  v.  Moreland,  3  Ky.  L.  Rep. 
324;  Whittington  v.  Pence,  18  Ky.  L,  Rep. 
942,  38  S.  W.  843;  Woolfolk  v.  Lyons,  22 
Ky.  L.  Rep.  918,  59  S.  W.  21;  Colson  v. 
Wilson,  58  Me.  416;  Ostrander  v.  Packer, 
35  Mich.  430;  Ashby  v.  Dillon,  19  Mo. 
619;  Duncan  v.  Frank,  8  Mo.  App.  286; 
Conway  v.  Roberts,  38  Neb.  456,  56  N.  W. 
980;  Elder  v.  Williams,  16  Nev.  416;  Lock- 
wood  V.  Younglove,  27  Barb.  505;  Frost  v. 
Naylor,  68  N.  C.  326;  Wilson  v.  ElUs,  28 
Pa.  238;  Jordan  v.  Gower,  1  Baxt.  103; 
Clark  v.  Bond,  7  Baxt.  288 ;  Pyett  v.  Rhea, 
6  Heisk.  136;  Beck  v.  Avondino,  82  Tex.  314, 
18  S.  W.  690;  McClelland  v.  Barnard,  36 
Tex.  Civ.  App.  118,  81  S.  W.  591;  Fuller 
v.  Sparks,  39  Tex.  137.  And  see  Smith  v. 
McBryde,  —  Tex.  Civ.  App.  — ,  173  S.  W. 
234,  holding  that  in  an  action  by  a  debtor 
against  an  officer  for  wrongful  attachment, 
the  debtor  could  recover  as  damages  the 
value  of  any  two  horses  or  mules  he  might 
select  of  those  attached;  also  Ramsey  v. 
Bamabee,  88  111.  136,  and  McClelland  v. 
Barnard,  36  Tex.  Civ.  App.  118,  81  S.  W. 
591,  discussing  the  question  as  to  what 
property  can  be  selected  by  the  debtor. 

The  fact  that  the  debtor  has  other  prop- 
erty than  that  claimed  by  him  as  exempt 
is  immaterial  on  the  question  of  his  right 
to  claim  the  exemption;  no  matter  what 
other  property  he  may  have,  he  has  the 
right  to  select  and  claim  any  particular 
property  up  to  the  limit  fixed  by  law.  State 
use  of  Codding  v.  Finn,  8  Mo,  App.  261.  To 
a  similar  effect,  see  Bray  v.  Laird,  44 
Ala.  295;  Williamson  v.  Harris,  57  Ala.  40, 
29  Am.  Rep.  707;  and  Austin  v.  Swank,  9 
Ind.  109. 

A  debtor  is  not  prevented  from  claiming 
as  exempt,  property  in  one  county  seized 
on  execution,  because  he  has  property  in 
another  county  which  is  not  levied  on,  and 
which  he  would  have  the  right  to  claim  as 
exempt.  Baldwin  v.  Talbot,  43  Mich.  11, 
4  N.  W.  547. 

As  to  the  right  of  the  debtor  to  make  a 
selection,  it  was  said  in  Lockwood  v. 
Youno:love,  27  Barb.  505:  "But  where  one 
or  more  animals  or  articles  of  a  particular 
kind,  or  a  particular  quantity,  in  value, 
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out  of  several  kinds,  are  exempt,  and  the 
debtor  has  a  larger  number,  or  quantity  in 
value,  as  someone  must  determine  which 
shall  be  taken  and  what  left,  it  is  but 
reasonable  that  the  debtor  should  determine 
which  he  will  claim  as  exempt.  The  statute 
giving  this  exemption  is  for  the  benefit  of 
families,  from  motives  of  public  policy, 
and  it  has  repeatedly  been  held  to  confer  a 
personal  privilege  upon  the  debtor,  the 
benefit  of  which  he  may  waive  altogether, 
or  insist  upon,  as  he  may  elect.  lie  may 
waive  his  privilege,  as  to  every  article  but 
one,  and  insist  upon  it  as  to  that  article, 
if  it  belongs  to  the  kind  or  class  of  ex- 
empt property.  This  shows,  I  think,  that 
the  right  of  choice  necessarily  belongs  to 
the    debtor." 

And  in  Finnin  v.  Malloy,  1  Jones  &  S. 
382,  it  was  said  that  ''a  judgment  debtor 
owning  several  articles  of  property,  or 
animals,  falling  within  the  description  in 
the  statute  of  exempt  property,  but  greater 
in  number,  or  exceeding  in  value,  those  ex- 
empted by  the  statute,  may  claim  as  exempt 
any  number  or  portion  of  them  to  the  ex- 
tent or  value  specified  in  the  statute;;  and 
where  there  are  several  articles  ijsed  to- 
gether, that  answer  to  the  descriptive  words 
in  the  statute,  as  'working  tools,'  or  *work- 
ing  team,'  ^necessary  household  furniture,' 
etc.,  and  the  same  exceed  in  value  the  sum 
stated  in  the  statute,  the  debtor  has  the 
right  to  separate  and  divide  the  articles, 
and  break  up  the  combination,  and  retain 
any  number  or  portion  of  the  same,  whose 
total  value  does  not  exceed  the  statutory 
sum.  As,  for  instance,  if  the  debtor's  work- 
ing team  consists  of  two  horses,  each  valued 
at  $250,  and  a  wagon  valued  at  $200,  and 
harnesses  valued  at  $50,  he  may  claim  as 
exempt  any  portion  of  the  team  not  exceed- 
ing $250  in  value.  He  may  take  either 
horse,  or  he  may  take  the  wagon  and  har- 
ness." 

Although  the  general  rule  is  now  well 
established  that  the  debtor  has  the  right  of 
selection,  it  seems  that  imder  an  early  stat- 
ute in  Pennsylvania,  the  debtor  was  held  not 
to  have  the  right  to  select  which  of  several 
chattels  he  would  retain  aa  exempt.    Lind- 
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If  there  was  a  mortgage  upon  the  prop- 
erty, defendant  had  no  right  to  levy  there- 
on until  the  mortgage  iras  paid  off. 

Moore  ▼.  Calvert,  8  Okla.  368,  58  Pae. 
627;  Seip  v.  Xilghman,  23  Kan.  289. 

Sluurp,  C,  filed  the  following  opinion: 
This  is  an  action  in  replevin,  filed  Febru- 
ary 8,  1910,  by  J.  P.  Evans  against  W.  H. 
Parsons,  a  constable,  to  recover  certain  per- 
sonal property,  most  of  which  had  on  Feb- 
ruary 5th,  prior  thereto,  been  taken  from 
the  possession  of  the  plaintiff  by  defendant, 
by  virtue  of  an  execution  issued  out  of  a 
justice  court,  in  the  case  of  J.  W.  Howard  v. 
J.  P.  Evans;  judgment  having  been  obtained 
against  the  defendant  in  that  action,  who  is 
the  plaintiff  in  the  present  action.     After 


describing  the  property  sought  to  be  recov- 
ered, which  consisted  of  ten  hogs,  two 
horses,  two  cows,  one  buggy,  one  set  of  har- 
ness, and  about  50  bushels  of  corn,  all  of 
which  was  alleged  to  be  exempt  under  the 
laws  of  the  state,  plaintiff  in  his  petition 
asked  for  damages  in  the  sum  of  $100  for 
the  wrongful  detention  of  said  property. 
With  the  exception  of  four  hogs  taken  un- 
der the  execution,  three  of  which  belonged 
to  the  tenant  of  plaintiff,  living  on  the  farm 
from  which  the  property  was  taken,  the 
other  one  not  b^ng  claimed  an  exempt,  and 
two  horses,  the  property  replevined  was 
identical  with  that  taken  under  the  execu- 
tion. The  hog  and  two  horses  not  claimed 
as  exempt  in  the  present  case  were  sold  by 
defendant  in  satisfaction  of  the  execution. 


sey  V.  Fuller,  10  Watts,  144;  Trovillo  v. 
Shingles,  10  Watts,  438;  Hetriok  v.  Lamp- 
bell,  14  Pa.  263,  in  the  first  case  cited,  the 
eourt  said  that  if  the  debtor  had  two  cows 
in  his  possession,  he  could  only  claim  ex- 
emption for  one  of  them;  that  the  statute 
had  not  given  him  the  right  to  elect  which 
of  the  two  it  should  be,  and  the  officer 
therefore  would  seem  to  have  the  right  of 
taking  either.  But  from  the  Hetrick  Case, 
it  appears  that  in  1846  a  statute  was  passed 
exempting  one  horse  or  yoke  of  oxen,  etc., 
"at  the  option  of  the  defendant.'' 

Where  the  debtor  had  a  pair  of  oxen  and 
also  a  horse,  and  was  entitled  to  claim  as 
exempt  the  horse  or  the  oxen,  it  was  said 
that  he  might  hold  either  of  them  exempt 
from  attachment;  that  "the  one  may  be 
more  valuable  or  desirable  to  the  debtor 
than  the  other,  and  it  would  be  contrary  to 
the  policy  of  the  law  to  allow  the  creditor 
to  deprive  him  of  the  right  of  choice.  The 
exemption  is  for  the  benefit  of  the  debtor, 
and  the  right  of  election  is  in  him.*'  Colson 
▼.  Wilson,  68  Me.  416. 

In  regard  to  the  debtor's  right  of  selec- 
tion under  a  statute  exempting  from  attach- 
ment and  execution  "one  yoke  of  oxen  or 
steers,  as  the  debtor  may  select,"  it  was 
said  in  Haskins  v.  Bennett,  41  Vt.  698: 
"The  debtor  may  own  a  yoke  of  oxen  or 
steers,  of  little  present  value  for  a  team, 
but  valuable  to  keep  on  account  of  their 
yearly  growth.  He  may  at  the  same  time 
own  another  yoke  of  oxen  of  great  present 
▼alue  for  a  team,  but  they  are  full  grown 
and  continually  depreciating  in  value. 
Either  pair  will  answer  his  present  pur- 
pose or  use  for  a  team.  His  creditors  have 
the  right  to  take  from  him  one  pair  or  the 
other.  The  reason  of  the  rule  giving  him 
the  right  to  select  the  pair  he  would  keep  is 
obvious.  His  superior  knowledge  of  the 
cattle,  and  of  the  pair  from  which  he  could 
derive  the  greatest  present  and  future  ad- 
vantage and  profit  in  view  of  the  purpose 
for  which  he  might  desire  to  keep  such 
cattle  would  enable  him  to  make  the  selec- 
tion according  to  the  spirit  as  well  as  the 
letter  of  the  statute  giving  him  that  right, — 
a  right  which,  in  view  of  the  apparent  ob- 
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ject  of  thQ  statute^  should  not  be  exercised 
by  an  interested  creditor." 

And  under  a  statute  exempting  from 
execution  all  provisions  and  forage  on 
hand  for  home  consumption,  it  was  said 
in  Anderson  v.  Larremore,  1  Tex.  App.  Civ. 
Cas.  (White  k  W.)  532,  that  "the  debtor, 
owning  a  farm  and  raising  grain  upon  it, 
has  the  right  to  select  from  such  grain  what 
he  will  use,  and  to  an  amount  reasonable 
in  quantity.  Neither  creditor  nor  ofiicer 
can  determine  for  him  what  kind  of  bread 
of  the  grain  he  has  raised,  he  and  his  family 
shall  use;  nor  whether  hie  stock  shall  be  fed 
on  oats  or  barley.  It  is  no  defense  to  the 
charge  of  seising  all  the  wheat  that  a  debtor 
has,  that  he  had  left  a  growing  crop  of  corn, 
or  had  oats  in  a  stack.  .  .  .  The  debtor's 
motives  in  regard  to  the  exemption  are  not 
material,  and  cannot  be  inquired  into.  The 
question  is  whether  the  property  is  within 
the  exemption.  If  it  is,  the  claim  set  up 
to  it  by  the  debtor  could  not,  as  to  the 
creditor,  be  fraudulent,  no  matter  what 
might  be  the  motives  of  the  debtor." 

The  election  of  w^hat  animals  the  debtor 
will  retain  as  exempt  if  he  has  more  than 
the  number  exempted  by  the  statute  lies 
with  him,  and  not  with  the  creditor  who 
procures  the  attachment.  Nuzman  v.  School- 
ey,  36  Kan.  177,   12  Pae.  829. 

And  in  Rice  v.  Nolan,  33  Kan.  31,  5  Pae. 
437,  the  court  said  that  where  the  debtor 
has  a  greater  number  of  animals  or  articles 
than  are  enumerated  as  exempt,  or  where  he 
has  property  which  exceeds  in  value  the  lim- 
it of  his  exemption,  the  law  does  not  pre*- 
scribe  when  or  by  whom  the  selection  shall 
be  made;  and  that  in  view  of  the  fact  that 
the  statute  was  enacted  mainly  for  the  bene- 
fit of  the  debtor  and  his  family,  it  appeared 
that  he  should  be  afforded  the  privilege  of 
making  the  selection  at  any  time  before  the 
saie. 

A  debtor  is  not  authorized  to  make  two 
selections  by  a  statute  entitling  him  to  se- 
lect as  exempt  property  of  the  value  of  $100, 
and  in  addition  thereto  $300  worth  of  prop- 
erty if  he  is  the  head  of  a  family,  residing 
with  the  same.  Johnson  v.  Larcade,  110 
III.  App.  611.    The  statute,  it  was  said,  only. 
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to  which  plaintiff  herein  made  no  objection. 
On  the  same  day  that  the  action  in  replevin 
was  filed,  the  writ  issued  to  the  sheriff, 
which  the  latter  executed  on  February  9, 
1910,  by  levying  upon  and  taking  said  prop- 
erty into  his  possession.  On  March  10th 
following,  defendant  filed  his  answer  to  the 
petition  of  plaintiff,  denying  generally  the 
allegations  contained  therein,  and  on  Decem- 
ber 7th  thereafter  filed  an  amended  answer, 
which  contained  the  following  additional  de- 
fenses : 

"  ( 1 )  This  defendant  admits  that  he  was 
in  possession  of  the  property  described  in 
plaintiff's  petition. 

*'(2)  That  said  possession  was  by  virtue 
of  an  execution  issued  out  of  the  justice 
court  of  T.  J.  Hawley,  a  justice  of  the  peace 


of  Byron  township,  said  county  and  state, 
and  levied  upon  said  property;  that  said 
levy  was  nuide  subject  to  a  certain  mort- 
gage of  said  plaintiff  in  favor  of  the  Bank 
of  Cherokee,  Oklahoma;  and  that,  at  the 
time  of  said  levy,  the  property  described  in 
plaintiff's  petition  was  in  the  possession  of 
said  mortgagee. 

''(3)  That  upon  demand  of  said  plaintiff 
for  the  possession  of  the  property  described 
in  said  petition,  claiming  said  property  by 
reasons  that  same  were  exempt  under  the 
laws  of  this  state,  this  defendant  imme- 
diately delivered  the  property  to  said  plain- 
tiff, and  has  not  at  any  time  made  claim 
to  said  property  since  said  date." 

Trial  was  had  December  9th  and  resulted 
in  a  judgment  in  favor  of  plaintiff  for  the 


contemplated  the  debtor's  making  one  selec- 
tion, and  this  must  embrace  all  the  property 
he  was  entitled  to  as  exempt. 

Under  a  statute  exempting  personal  prop- 
erty, to  be  selected  by  the  debtor,  not  to  ex- 
ceed in  value  $250,  it  was  held  in  Bernheim 
Bros.  V.  Andrews,  65  Miss.  28,  3  So.  75,  that 
an  exemptionist  residing  in  a  city,  town,  or 
village,  might  select  as  exempt  a  barrel  of 
whisky  of  less  value  than  the  sum  allowed 
by  the  statute,  the  court  saying  that  the 
range  of  selection  within  the  limit  pre- 
scribed as  to  value  was  unlimited,  and  it 
was  for  the  exemptionist  to  select  for  him- 
self, according  to  his  judgment,  taste,  or 
fancy,  and  that  no  court  could  abridge  this 
right  which  the  law  has  given  to  him. 

In  Harley  v.  Procunier,  115  Mich.  63,  40 
L.R.A.  150,  69  Am.  St.  Rep.  646,  72  N.  W. 
1099,  it  was  held  that  a  married  man  might, 
without  his  wife's  consent,  select  the  cows 
which  he  would  claim  as  exempt,  by  giving 
a  chattel  mortgage  on  other  cows,  under  a 
statute  providing  that  two  cows  shall  be  ex- 
empt to  each  householder  from  any  final 
process,  and  that  a  chattel  mortgage  created 
on  any  part  of  such  exempt  property  shall 
be  void  unless  the  mortgage  is  signed  by 
the  wife  of  the  mortgagor.  As  to  selection 
of  exempt  property  by  the  giving  of  a  chat- 
tel mortgage,  see  also  Grover  v.  Younie, 
under  IV.  a. 

And  in  Malvin  v.  Christoph,  54  Iowa,  562, 
7  N.  W.  6,  it  was  held  that  the  wife  of  an 
absconding  debtor  might  select  the  horse 
which  she  desired  to  retain  as  exempt,  if 
there  was  more  than  one  horse  left  with 
her,  under  a  statute  exempting  to  the  head 
of  a  family  one  horse,  and  providing  that 
when  a  debtor  absconds  and  leaves  his  fam- 
ily, such  property  shall  be  exempt  in  the 
hands  of  the  wife  and  children. 

The  debtor  caimot  replevy  property  levied 
upon  under  execution  on  the  ground  that  it 
is  exempt,  under  a  statute  exempting  $100 
worth  of  property  suited  to  the  debtor's  con- 
dition in  life,  to  be  selected  by  the  debtor, 
where  the  property  levied  upon  is  of  greater 
value  than  $100,  unless  he  has  made  a  selec- 
tion before  the  levy  or  when  he  had  notice 
thereof.  Amend  v.  Smith,  87  111.  198. 
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And  the  rule  was  laid  down  in  Lindley  v. 
Miller,  67  111.  244,  an  action  of  replevin  by 
a  tenant  for  property  distrained  by  the  land- 
lord for  rent,  that  to  entitle  the  plaintiff  to 
recover  a  portion  of  the  property  on  the 
ground  that  it  was  exempt  from  distress, 
selection  of  the  portion  claimed  as  exempt 
should  be  made  in  apt  time,  and  the  proper- 
ty demanded  before  replevin  was  brought. 

So,  in  Madera  v.  Holdrege,  4  Colo.  App. 
126,  35  Pac.  52,  it  was  held  that  the  officer 
was  not  liable  for  levying  on  a  horse,  where 
the  debtor  had  other  property  subject  to 
levy,  unless  tlie  debtor  notified  the  officer 
that  the  horse  was  selected  as  a  work  horse 
and  claimed  as  exempt  under  the  statute. 
To  a  similar  effect,  see  Howard  v.  Farr,  18 
N.  H.  467. 

And  in  Frost  v.  Shaw,  3  Ohio  St  270,  it 
was  held  that  a  debtor  could  not  maintain 
an  action  for  the  seizure  and  sale  on  execu- 
tion of  an  article  which  by  statute  he  was 
authorized  to  select  and  hold  as  exempt,  un- 
less he  showed  that  he  made  the  selection,  be- 
cause without  such  selection  the  benefit  of 
the  exemption  statute  did  not  attach,  and 
the  officer  might  proceed  to  levy  and.  sell  the 
property. 

Also  in  Seaman  v.  Luce,  23  Barb.  240,  at 
least  two  of  the  four  justices  approved  the 
rule  that  the  debtor  could  recover  damages 
from  an  officer  for  detention  of  a  horse  taken 
on  execution,  on  the  groimd  that  it  was  ex- 
empt, only  after  the  debtor  had  claimed  and 
selected  the  horse  as  the  exempt  property, 
where  he  had  other  horses  which  might 
have  been  levied  upon;  and  that  such  claim 
and  selection  must  be  made  within  a  reason- 
able time  after  notice  of  the  levy  and  before 
the  bringing  of  the  action.  (See  quotation 
from  this  case  in  Parsons  v.  Evans.) 

"The  true  principle,  sustained  by  reason, 
and,  as  we  think,  by  the  better  and  more 
numerous  authorities,  is,  that  whenever  the 
exemption  is  not  specific  and  certain,  and  a 
selection  is  necessary,  that  selection  devolves 
upon  the  debtor.  In  such  a  case  the  law 
has  favored  him  with  the  personal  privilege 
of  a  choice  and  election  what  specific  arti- 
cles, to  be  taken  out  of  the  general  stock,  he 
will   claim  and   withhold   as   his   exempted 
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8iiin  of  $5  and  costs.  Motion  for  ft  new 
trial,  being  filed,  was  sustained.  July  26, 
1011,  defendant  filed  a  second  amended  an- 
swer., in  which  the  further  defenses  were  set 
up  that  the  ten  hogs  repleyined  were  turned 
over  to  plaintiff  as  soon  as  selected  from  the 
fourteen  taken  under  the  execution,  and 
that,  as  to  the  other  property,  it  had  never 
been  in  the  possession  of  defendant  under 
the  execution  issued  in  the  case  of  Howard 
v.  Evans,  but  instead  was  in  the  posses- 
sion of  one  D.  B.  Harrison,  for  the  Bank  of 
Cherokee,  which  at  the  time  held  a  mort- 
gage on  it.  The  second  trial  resulted  in  a 
verdict  for  $25,  and  judgment  was  rendered 
accordingly.  Motion  for  new  trial  having 
been  overruled,  the  case  is  brought  here  on 
appeal. 


The  defendant  by  his.  amended  answer 
having  disclaimed  right  of  possession  to  the 
property,  and  conceded  it  to  be  in  plaintiff, 
the  court  very  properly  instructed  the  jury 
that  the  only  questions  to  be  determined 
by  them  were  whether  the  property  was 
wrongfully  detained  by  defendant  before  be- 
ing released,  and,  if  so,  the  amount  of  dam- 
ages suffered,  if  any.  The  principal  ques- 
tion for  our  determination  is  whether  the 
defendant  wrongfully  detained  the  property, 
or  any  part  of  it,  from  the  plaintiff.  This 
involves  other  considerations,  namely:  (1) 
Is  it  a  duty  of  an  offcer,  when  levying  an 
execution,  to  inform  the  debtor  or  his  agent 
of  his  statutory  exemption  rights;  (2)  is 
the  statute  self-executing,  or  must  the 
debtor  claim  the  exemptions  allowed  him; 


property,  of  the  value  of  $200.  That  being 
80,  he  would  certainly  not  be  bound  by  the 
choice  and  election  made  by  the  officer,  either 
in  his  absence  or  in  his  presence,  unless  as- 
senting to  it/'  Zielke  v.  Morgan,  50  Wis. 
500,  7  N.  W.  651,  holding  that  where  the 
debtor  had  made  no  selection  from  a  larger 
stock  of  the  $200  worth  of  stock  in  trade 
which  he  was  entitled  to  claim  as  exempt, 
one  whose  purchase  of  the  entire  stock  was 
fraudulent  and  void  could  not  recover  from 
the  officer  who  attached  the  same,  for  conver- 
sion, on  the  ground  that  a  part  of  the  goods 
attached,  of  the  value  of  $200,  was  the  lawful 
exemption  of  the  debtor,  and  therefore  pailsed 
by  the  sale.  To  a  similar  effect  is  Berge 
V.  Kittleson,  333  Wis.  664,  114  N.  W.  125, 
holding  that  where  the  debtor  had  made  no 
selection  of  the  exemptions  from  among  a 
larger  number  of  chattels,  the  property  was 
subject  to  execution  in  the  hands  of  a 
fraudulent    vendee. 

Under  the  Illinois  statute  requiring  the 
debtor  to  make  a  schedule  of  all  his  personal 
property,  and  deliver  the  same  to  the  officer, 
and  providing  that  after  the  appraiser  shall 
have  fixed  a  fair  valuation  upon  each  article 
in  the  schedule,  the  debtor  shall  then  select 
the  articles  he  may  desire  to  retain  as  ex- 
empt up  to  a  certain  value,  the  debtor  is 
bound  to  make  the  selection,  and  the  officer 
<!annot  select  for  him,  or  change  the  selec- 
tion he  has  made.  Moffett  v.  Sheehey,  52 
111.  App.  376. 

So,  in  Parketon  v.  Pugsley,  142  Mo.  App. 
537,  121  S.  W.  789,  the  rule  was  laid  down 
that  the  debtor  might  make  the  selection, 
and  that  the  officer,  in  levying  on  the  prop- 
erty, cannot  do  so  for  him,  under  a  statute 
permitting  the  debtor  to  select  as  exempt,  in 
lieu  of  certain  personal  property,  any  other 
real  or  personal  property  up  to  a  stated  val- 
ue; and  it  was  held  that  a  demand  by  the 
debtor  that  the  officer  set  aside  his  exemp- 
tions was  not  the  equivalent  of  a  selection, 
BO  as  to  render  the  plaintiff  in  the  execution 
liable  for  directing  the  officer  to  levy  on  the 
property,  although  it  was  intimated  that 
the  officer  would  be  liable  for  disregarding 
the  request,  and  for  failure  to  inform  the 
debtor  of  his  rights. 
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To  a  similar  effect  is  Davis  v.  Williamson, 
68  Mo.  App.  307,  where  it  was  held  that  the 
execution  plaintiff  was  not  liable  to  the 
debtor  for  directing  the  garnishment  of  a 
debt  owed  to  the  defendant  in  the  execution, 
where  the  debt  could  be  claimed  as  exempt 
only  by  selection,  and  had  not  been  selected 
by  the  debtor,  even  if  the  officer  had  failed 
to  advise  the  latter  of  his  exemption  rights* 

The  defendant  in  an  execution,  under  a 
statute  giving  him  the  right  of  designating 
the  property  to  be  levied  upon,  cannot  defeat 
a  levy  by  neglect  or  refusal  to  exercise  his 
statutory  right.  Frink  v.  Roe,  70  Cal.  296, 
11   Pac.  820. 

In  O'Donnell  v.  Segar,  26  Mich.  367,  the 
rule  was  laid  down  that  it  is  incumbent  on 
the  debtor  in  a  replevin  action  against  an 
officer  for  attaching  a  yoke  of  oxen,  to  show, 
if  he  had  another  team  which,  with  the  one 
levied  upon,  exceeded  in  value  $250,  that  he 
had  taken  the  proper  course  to  select  the 
oxen  seized,  or  that  he  had  been  wrongfully 
prevented  from  making  such  selection. 

It  is  the  duty  of  the  referee  in  a  judgment 
creditor's  suit,  and  not  of  the  receiver  or  of 
the  debtor,  where  they  cannot  agree  as  to 
what  articles  shall  be  retained  by  the  debtor 
as  exempt  from  execution,  to  make  the  selec- 
tion, under  the  New  York  Revised  Statutes 
designating  certain  articles  as  exempt,  and 
the  act  of  1842,  exempting  necessary  house- 
hold furniture  up  to  a  certain  value.  Dick- 
erson  v.  Van  Tine,  1  Sandf.  724. 

Whether  or  not  the  debtor  had  other 
horses,  so  that  the  statutory  method  of 
selection  should  be  followed  in  order  to  de- 
termine which  was  exempt,  was  held  ma- 
terial in  Gass  v.  Van  Wagner,  63  Mich.  610, 
30  N.  W.  198,  where  the  debtor  replevied  the 
horse  seized  by  the  defendant  under  an  exe- 
cution, and  the  defendant  testified  on  the 
trial  that  the  horse  was  replevied  before  he 
had  time  to  complete  his   inventory. 

A  selection  by  a  merchant  of  certain 
goods  as  exempt  is  not  binding,  as  to  the 
amount  and  value  of  the  selected  goods,  on 
creditors  who  are  not  parties  to  the  se- 
lection, but  the  property  so  selected  in  the 
hands  of  an  assignee  who  paid  no  considera- 
tion,  may   be   levied   upon,   subject  to  ^e 
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and  (3)  how,  if  necessary,  should  he  make 
his  claim? 

We  find  nothing  in  the  statutes  making 
It  the  duty  of  an  officer,  when  levying  an 
execution,  to  inform  the  debtor  of  his  right 
to  exemptions.  Section  6405,  Comp.  Laws 
11)09  (Rev.  Laws  1910,  §  5484),  provides 
that  the  execution  for  the  enforcement  of 
a  judgment  before  a  justice  of  the  peace 
must  be  directed  to  a  constable  of  the 
county,  who  shall  collect  the  amount  of 
the  judgment  from  the  personal  property 
of  the  debtor,  etc.  Section  6451,  Comp. 
Laws  (Rev.  Laws  1910,  §  2075),  gives  a 
constable,  in  serving  process  and  doing  his 
duties,  generally,  the  same  authority  and 
power  over  goods  and  chattels  as  is 
granted  by  law  to  a  sheriff  under  like  pro- 


cess issued  from  courts  of  record.  Section 
5972,  Comp.  Laws  19UU  (Rev.  Laws  1910, 
§  5156),  names  the  property  upon  which 
execution  shall  be  levied,  etc.  Unless,  then, 
the  duty  of  the  constable,  or  other  oilicer, 
to  inform  the  debtor  of  his  right  to  exemp- 
tions, can  be  inferred  from  the  statute 
granting  such  exemptions  (Comp.  Lawv 
1909,  §  3346;  Rev.  Laws  1910,  §  3342),  we 
must  conclude  that  it  is  not  imposed  upon 
him.  This  statute  reads  in  part:  "The 
following  property  shall  be  reserved  to  the 
head  of  every  family  residing  in  the  state 
exempt  from  attachment  or  execution  and 
every  other  species  of  forced  sale  for  the 
payment  of  debts,  except  as  hereinafter 
provided:  [Naming  different  classes  of  per- 
sonalty exempt.]" 


right  of  the  debtor  to  have  his  exemptions 
set  off  to  him.  McCausey  v.  lloek,  161)  Aiich. 
670,  124  N,  VV.  570,  18  Ann.  Cas.  945. 

— waiver. 

The  debtor  may  waive  the  right  of  selec- 
tion, as  he  may  waive  the  right  to  all  ex- 
emptions, where  he  is  entitled  to  select  his 
exemptions  in  lieu  of  certain  other  property. 
Hombs  V.  Cor  bin,  20  Mo.  App.  497. 

And  in  Sullivan  v.  Winslow,  22  Ind.  153, 
it  was  said  that  by  failing  to  select  the 
property  claimed  as  exempt,  as  required  by 
the  statute  in  that  state,  the  debtor  might 
waive  the  right  of  exemption,  which  was  a 
personal    privilege. 

Under  a  statute  exempting  stock  in  trade 
to  the  value  of  $200,  the  duty  of  the  debtor 
to  make  a  selection  was  thus  stated  in  Wick- 
er V.  Comstock,  62  Wis.  315,  9  N.  W.  25: 
''The  general  rule  is  settled,  therefore,  that 
if  an  officer  seize,  on  attachment  or  execu- 
tion,  the  whole  stock  in  trade  of  the  debtor, 
exceeding  in  value  $200,  the  debtor  must 
claim  his  exemption  and  select  the  specific 
articles  which  he  would  retain,  or  he  will  be 
held  to  have  waived  his  right  thereto.  The 
rule  must  be  reasonably  applied,  however, 
and  hence,  if,  upon  claim  of  exemption,  the 
officer  refuses  to  give  the  debtor  an  oppor- 
tunity to  make  such  selection,  or  denies 
his  right  to  any  exemption  whatever,  the 
actual  selection  is  waived  or  excused,  and 
the  want  of  it  will  not  be  a  waiver  of  the 
debtor's  right." 

The  right  of  selection,  if  any,  by  the  debt- 
or, as  to  which  of  two  cows  owned  by  him  he 
will  retain  as  exempt,  is  waived  by  his  fail- 
ure to  make  a  selection  at  the  time  of  the 
attachment,  and  his  assertion  at  that  time 
and  up  to  the  time  of  the  trial,  tliat  he  own- 
ed only  the  cow  attached,  and  that  another 
cow  in  his  possession  belonged  to  his  wife's 
estate.    Sumner  v.  Brown,  34  Vt.  394. 

And  the  right  of  selection  under  a  statute 
authorizing  the  debtor  to  hold  exempt  from 
execution  personal  property  not  exceeding 
$500  in  value,  to  be  selected  by  the  debtor 
at  any  time  before  sale,  was  held  waived  in 
Butt  V.  Green,  29  Ohio  St.  667,  by  the  fail- 
ure of  the  debtor  to  be  present  and  make  the 
L.R.A.1916D. 


j  selection  at  the  time  agreed  upon  between 
him  and  the  officer,  the  debtor,  at  the  time 
of  the  levy  of  the  execution,  having  demand- 
ed the  ''exemptions  allowed  him  by  law," 
but  having  made  no  selection,  and  the  officer 
having  Bet  off  the  exemptions  upon  the  debt- 
or's purposely  absenting  himself  from  the 
place  and  at  the  time  agreed  upon  for  mak- 
ing tlie  appraisement  and  selection. 

So,  in  W  right  v.  Oeyoe,  86  lU.  490,  it  was 
held  that  a  debtor  who  was  notified  by  the 
officer  of  the  execution,  and  that  at  a  certain 
time  and  place  the  levy  would  be  made,  but 
who  at  tliat  time  purposely  absented  him- 
self, could  not  subsequently  make  a  selection 
of  the  property  levied  upon,  under  a  statute 
exempting  $60  worth  of  property  suitable  to 
the  debtor's  condition;  but  that* in  such  a 
case  the  officer  was  entitled  to  levy  upcn  any 
of  the  property  of  the  debtor  not  specifically 
exempt,  and  sell  the  same  regardless  of  any 
subsequent  claim  of  the  debtor  to  the  prop- 
erty. 

If  the  debtor  who  is  entitled  to  claim  oxen 
or  a  horse  as  exempt  from  an  attachment  re- 
fuses, on  the  officer's  request  at  the  time  of 
the  attachment,  to  elect  which  he  will  retain, 
he  cannot  afterwards  object  and  hold  the 
officer  liable  for  taking  the  oxen,  and  not  the 
horse.    Davis  v.  Webster,  69  N.  H.  473. 

And  in  Buzzell  v.  Hardy,  58  N.  H.  331, 
it  was  held  that  a  debtor  waived  his  right  of 
election,  if  he  had  any,  by  not  claiming  the 
property  attached  as  exempt  at  the  time  of 
the    attachment. 

But  where  a  debtor  who  was  entitled  to  an 
exemption  of  ten  sheep  owned  a  larger  num- 
ber, and  the  officer  attached  the  entire  fiock, 
it  was  held  that  the  mere  silence  of  the  debt- 
or at  the  time  of  the  attachment,  when  the 
officer  did  not  request  him  to  designate  the 
exempt  property  or  make  any  designation 
himself,  was  not  a  waiver  of  the  exemption, 
and  did  not  prevent  the  debtor  from  subse- 
quently claiming  ten  of  the  sheep  as  exempt, 
and  recovering  their  value.  Frost  v.  Mott, 
34  N.  Y.  263. 

"Under  the  law  exempting  certain  property 
from  sale  under  execution  a  debtor  has  the 
right  to  elect  which  of  several  pieces  of 
property,  each  sufficient  to  satisfy  the  debt. 
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Does  ibis  statute  of  itself  sufficiently  set 
apart,  from  all  personal  property  that  a 
resident  of  the  state  may  own,  so  much 
thereof  as  is  specifically  exempted  thereby, 
so  that,  before  it  could  be  taken  under  exe- 
cution, the  officer  of  the  law  must  inform 
the  debtor  of  his  right  to  retain  it?  Or, 
continuing,  can  it  be  said  that  specific 
amounts  of  the  property  exempted  are 
placed  beyond  the  reach  of  an  execution  in 
any  case?  Both  of  these  questions,  we 
think,  should  be  answered  in  the  negative. 
The  statute  plainly  states  the  duties  of 
an  officer,  such  as  a  sheriff  or  constable, 
and  how  such  duties  shall  be  performed, 
but  nowhere  includes  that  he  shall  legally 
advise  a  debtor  whose  property  he  may  be 
about  to  subject  to  an  execution.    Discuss- 


ing this  question,  it  is  said  m  Wells,  Re- 
plevin, 2d  ed.  §  269 :  "An  officer  with  execu- 
tion is  not  boimd  to  consult  with  the  exe- 
cution debtor  as  to  what  property  is  ex- 
empt, but  he  may  seize  and  proceed  to  sell 
any  or  all  the  debtor's  property  upon  which 
he  can  lay  his  hands;  and,  if  the  debtor  de- 
sires the  protection  of  the  statute,  he  must 
invoke  its  aid.  It  does  not  operate  unless 
its  shelter  is  sought.  When  exempt  prop- 
erty is  levied  on,  the  debtor  ought,  at  the 
time,  or  seasonably  thereafter,  to  specially 
claim  the  benefit  of  the  exemption;  he  can- 
not sustain  replevin  for  property  he  has 
not  selected  and  claimed  as  exempt.  So, 
when  a  certain  amount  of  a  particular  kind 
of  property  is  exempt,  the  debtor  must  se- 
lect and  claim  or  in  some  lawful  manner 


shall  be  sold ;  but  if  he  be  present  at  the  sale 
and  makes  no  objection,  his  right  of  election 
is  waived,  and  the  sheriff  may  sell  whichever 
piece  he  may  deem  proper."  Wester  land  v. 
Moreland,   3   Ky.  L.   Rep.   324    (abstract). 

And  under  a  statute  exempting  to  a  res- 
ident householder  with  a  family,  two  work 
beasts,  or  one  work  beast  and  a  yoke  of  oxen, 
the  debtor  has  the  right  of  selection  as  to 
which  he  will  retain;  but  if  there  are  more 
than  two  work  beasts,  he  cannot  refuse  to 
make  an  election  of  those  he  will  retain; 
and  if  he  fails  or  refuses  to  elect,  and  the 
officer  makes  an  election  for  him,^  leaving  in 
his  possession  the  number  of  beasts  exempt- 
ed under  the  statute,  the  debtor  cannot, 
after  the  sale,  for  the  first  time,  claim  those 
levied  upon  as  exempt.  Woolfolk  v.  Lyons, 
22  Ky.  L.  Rep.  918,  59  8.  W.  21. 

Where  the  debtor  was  not  present  at  the 
time  of  the  levv,  and-  was  not  consulted  as  to 
the  property  that  he  wished  to  retain  as  ex- 
empt, but  the  sheriff  set  apart  two  mules  as 
exempt,  and  shortly  after  the  levy  the  debt- 
or was  informed  that  the  mules  had  been  left 
to  him  as  exempt,  and  made  no  objection, 
but  acquiesced  in  the  action  of  the  sheriff, 
it  was  held  that  he  could  not  thereafter 
claim  the  animal  levied  on  as  exempt  instead 
of  one  of  the  mules.  Cleveland  Nat.  Bank  v. 
Bryant,  —  Tenn.  — ,  54  S.  W.  73. 

An  insolvent  cannot  maintain  replevin 
against  his  assignee  for  a  wagon  which  he 
claims  as  exempt,  where  he  was  the  owner  of 
two  wagons,  and  upon  being  requested  by 
the  assignee  to  make  a  selection,  refused  to 
do  so,  on  the  ground  that  he  was  entitled  to 
both;  since,  if  the  insolvent  would  avail 
himself  of  the  right  of  election  under  the  ex- 
emption statute,  it  is  his  duty  to  signify 
bis  election  when  requested  by  the  assignee 
to  do  so,  or  he  will  be  deemed  to  have  waived 
his  right,  and  the  selection  may  be  made  by 
the  assignee.  McKenzie  v.  Redman,  87  Me. 
322,  32  Atl.  902. 

— selection  of  mortgaged  property. 

An  execution  debtor  need  not  select  mort- 
gaged property  for  his  exemptions.  Ga- 
nong  V.  Green,  71  Mich.  1,  38  N.  W.  661, 
L.R.A.1915D. 


citing  Baldwin  y.  Talbot,  43  Mich.  11,  4 
N.  W.  547. 

In  Baldwin  v.  Talbot^  supra,  it  was  held 
that  a  debtor  was  not  precluded  from  claim- 
ing as  exempt  a  horse  which  had  been 
seized  on  execution,  by  reascm  of  having 
given  a  fraudulent  chattel  mortgage  on 
other  property. 

The  selection  by  the  officer  of  property 
of  the  debtor  as  exempt  which  was  cov- 
ered by  a  mortgage  amounting  to  more  than 
its  appraised  value  was  said,  in  Bayne  v. 
Patterson,  40  Mich.  658,  to  be  a  fraud  on  the 
debtor,  who  was  entitled  to  the  full  statu- 
tory amount  of  exempt  property,  if  he 
owned  it. 

Under  a  statute  exempting  to  the  head 
of  a  family  stock  in  trade  not  exceeding 
$400  in  value,  where  a  mortgage  was  given 
on  such  stock  for  over  $400,  and  subsequent- 
ly the  property  was  attached  by  a  creditor 
who  obtained  judgment,  sold  the  property, 
and  out  of  the  proceeds  paid  the  mortgage^ 
without  the  objection  of  the  debtor,  who, 
however,  claimed  the  right  of  selection  in 
proper  time  before  the  sale,  it  was  contend- 
ed in  Rice  v.  Nolan,  33  Kan.  28,  5  Pac.  437, 
that  as  the  mortgage  given  by  the  debtor 
upon  the  stock  amounted  to  more  than  the 
exemption  to  which  he  was  entitled,  and 
that  as  he  had  made  no  objection  to  its  pay- 
ment out  of  the  proceeds  of  sale,  he  must 
be  held  to  have  had  the  benefit  of  the  ex- 
emption. This  claim  was  held  untenable, 
the  court  saying  that  where  one  gives  a 
chattel  mortgage  upon  exempt  property, 
he  only  waives  the  right  of  exemp>tion  to 
the  extent  of  the  mortgage  given,  and  that 
it  does  not  affect  his  rights  against  anyone 
except  the  mortgagee;  that  the  debtor  is 
entitled  to  an  exemption  on  his  stock  in 
trade,  of  his  own  selection,  free  and  clear 
of  all  encumbrance  or  liability  for  debt,  up 
to  the  full  value  of  $400. 

— particular  examples  of  what  amounts  to. 

a  selection. 

The  question  as  to  whether  particular 
declarations  or  acts  of  the  debtor  amount  to 
a  selection  is  so  closely  connected  with  the 
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assert  his  rights.  If  the  sheriff  levy  execu- 
tion on  the  whole  of  that  class  of  property, 
the  debtor  cannot  sustain  replevin  until  he 
select  and  demand  the  exempted  portion." 

In  Williams  v.  Brown,  137  Mich.  569,  100 
N.  W.  786,  the  same  question  was  con- 
sidered. It  is  there  said:  ''Where  no  duty 
of  selection  is  imposed  upon  the  oi&cer,  the 
debtor  waives  his  right  to  the  exemption 
if  he  fails  to  demand  it." 

Judgment  debtors  should  be  given  an  op- 
portunity to  claim  their  exemptions,  but 
this  does  not  mean  that  they  may  not  waive 
such  right.  We  have  no  doubt  but  that  in 
some  instances  a  debtor  may  be  willing  to 
have  a  judgment  against  him  satisfied  out 
of  exempt  property  which  he  may  own, 
rather  than  have  such  judgment  outstanding 


unpaid.  It  has  been  very  generally  held 
that  the  right  of  exemption  is  a  personal 
privilege,  which,  in  order  to  be  availed  of, 
must  be  claimed  by  the  debtor.  Scanlan 
v.  Gulling,  63  Ark.  540,  39  S.  W.  713;  Kahn 
V.  Hayes,  22  Ind.  App.  182,  63  N.  E.  430; 
Wilson  V.  Montague,  57  Mich.  638,  24  N.  W. 
851;  York  v.  Carlisle,  39  Tex.  Civ.  App. 
269,  46  S.  W.  257 ;  Taylor  v.  Belville,  70  W. 
Va.  484,  74  S.  E.  517;  Wicker  v.  Comstock, 
52  Wis.  315,  9  N.  W.  25;  Stanton  v.  French, 
83  Cal.  194,  23  Pac.  355. 

In  the  present  case  demand  was  made 
over  the  phone,  for  the  return  of  the  exempt 
property,  before  the  beginning  of  the  ac- 
tion; but  there  being  more  stock  than  was 
claimed  as  exempt,  and  no  selection  of  the 
exempt   from   the   nonexempt  having   been 


question  of  the  sufficiency  of  the  claim  of 
exemptions,  that  no  attempt  to  cover  the 
question  generally  has  been  made.  In  a  few 
cases,  however,  the  question  as  to  what 
amounts  to  a  selection  has  been  treated  so 
distinctly  from  that  of  the  sufficiency  of  a 
mere  claim  of  exemptions  that  they  have 
been  included  in  the  note;  not,  however, 
with  the  object  of  exhausting  the  cases  on 
this  point. 

"It  is  undoubtedly  the  law  that  the 
debtor's  selection  of  exemptions  must  be  so 
specific  and  certain  that  the  officer  will  be 
appraised  of  the  exact  claim  made;"  but  it  is 
sufficient  if  the  selection  is  made  to  the  levy- 
ing officer  in  such  a  way  that  he  cannot  or 
ought  not  to  misunderstand  it.  Northrup  v. 
Oross,  2  N.  D.  433,  61  N.  W.  718,  holding  that 
a  selection  by  the  debtor  of  the  *'free  prop- 
erty" was  sufficient,  where,  upon  the  ap- 
praisement list,  which  was  held  by  the  offi- 
cer, certain  property  was  designated  as 
mortgaged  and  certain  other  property  as 
assigned  as  collateral,  and  the  balance  was 
list^  without  comment,  the  term  "free 
property"  meaning,  it  was  said,  the  prop- 
erty that  appeared  on  the  appraisement  as 
unencumbered. 

Under  the  Missouri  statute  giving  to  at- 
torneys at  law  the  privilege,  at  tlieir  option, 
of  selecting  such  books  as  may  be  necessary 
to  their  profession,  in  the  place  of  other 
property  exempted  from  execution  to  the 
heads  of  families,  an  attorney  owning  law 
books  worth  $3,000  and  other  personal 
property  worth  $700  does  not  make  a  selec- 
tion, so  as  to  entitle  him  to  maintain  an  ac- 
tion against  an  officer  for  levying  upon  and 
selling  part  of  the  books,  by  giving  a  list 
of  the  books  to  the  officer,  and  claiming  ex- 
emption of  all  of  them,  as  well  as  of  his 
other  property.  Brown  v.  Hoffmeister,  71 
Mo.  411.  Law  books  not  exceeding  in  value 
the  other  property  in  lieu  of  which  the 
books  might  be  selected  were  regarded  as 
exempt. 

*  If  the  debtor  appropriates  to  his  own  use, 
after  the  attachment  is  levied,  part  of  the 
attached  property  of  greater  value  than  the 
exemption  claimed,  the  appropriation  may 
be  regarded  as  a  selection  of  the  exemp- 
L.R.A.1915D. 


tion,  and  he  will  not  be  entitled  to  an  ad- 
ditional exemption  out  of  the  attached 
property.  Strange  v.  Gess,  111  Ky.  640, 
64  S.  W.  458. 

In  Tombow  v.  Haskins,  15  Ohio  C.  C.  656, 
8  Ohio  C.  D.  281,  it  was  held  that  the  debtor 
made  a  sufficient  selection  within  the  mean- 
ing of  a  statute  providing  for  the  exemption 
from  levy  and  sale  of  real  and  personal 
property  to  be  selected  by  the  debtor,  not 
exceeding  $500  in  value,  by  the  filing  of  a 
motion  to  discharge  the  attachment  and  gar- 
nishee process  on  the  ground  that  the  money 
garnished  was  exempt  from  execution. 

If  at  the  time  the  debtor  claims  as  ex- 
empt $500  belonging  to  him,  in  the  custody 
of  the  court,  under  a  statute  entitling  him 
to  select  property  as  exempt  to  this  amount 
in  lieu  of  a  homestead,  he  has  $500  addi- 
tional which  he  conceals,  such  concealment 
or  withholding  of  the  other  property  will 
be  deemed  a  selection  thereof  as  the  debtor's 
exempt  property,  and  his  claim  to  the  fund 
in  court  will  be  denied.  Haslage  v.  Hoover, 
16  Ohio  G.  C.  570,  9  Ohio  C.  D.  404. 

And  in  other  cases  (Rogers  v.  Ayers,  119 
Tenn.  340,  123  Am.  St.  Rep.  725,  104  S.  W. 
521;  Florida  Loan  &  T.  Co.  v.  Crabb,  45 
Fla.  306,  33  So.  523)  the  removal  or  trans- 
fer of  property  by  the  debtor  out  of  the 
reach  of  creditors  has  been  held  to  be  a  se- 
lection of  his  exemptions  pro  tanto.  See 
also  Cook  V.  Scott,  6  111.  333,  and  state- 
ment in  Ross  V.  Hannah,  18  Ala.  125,  to  a 
similar  etfect.  But  upon  the  question  gen- 
erally as  to  whether  the  fact  that  the  debtor 
has  fraudulently  concealed  or  disposed  of 
otlier  property  will  preclude  him  from 
claiming  that  levied  upon  as  exempt,  there 
is  a  conflict  of  authority,  and  the  point  is 
beyond  the  scope  of  the  note. 

As  to  the  sufficiency  of  the  selection  of  a 
horse  aa  exempt  where  the  debtor  claimed  at 
the  time  of  the  levy  that  he  owned  only  that 
horse,  but  it  turned  out  at  the  trial  that  he 
owned  two  others  also,  see  Plimpton  v. 
Sprague,  47  Vt.  467. 

h.  Right  and  duty  of  officer. 

See  cases  under  II.  a,  supra,  and  Pabsons 
V.  Evans. 
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made,  the  mere  demand  for  so  much  exempt 
property  was  not  sufficient.  It  is  true  that 
in  this  ease  plaintiff  demanded  ten  of  eleven 
hogs  belonging  to  him  as  exempt,  but  there 
were  also  three  other  hogs  in  the  same  herd 
held  by  the  defendant  belonging  to  plain- 
tiff's tenant,  and  it  is  reasonable  to  sup- 
pose that  defendant  would,  if  he  liad  made 
the  selection  for  plaintiff,  have  chosen  a 
part  of  the  hogs  belonging  to  said  tenant, 
for  he  did  not  know  which  belonged  to  the 
tenant.  When  plaintiff  did  make  his  selec- 
tion after  this  action  was  commenced,  he 
refused  to  accept  the  ten  at  the  time  driven 
out  of  the  herd  by  the  defendant,  but  made 
his  own  selection.  This  confirms  our  state- 
ment that  in  all  probability  he  would  not 
have  been  satisfied  had  defendant  made  the 


selection  for  him  at  the  time  demand  was 
made  upon  him  over  the  telephone. 

In  Schwartz  v.  Birnbaum,  21  Colo.  21, 
39  Pac.  416,  it  is  said  in  the  syllabus: 
'•Where  only  part  of  property  levied  on  is 
claimed  to  be  exempt,  the  mere  demand  by 
the  execution  defendant  of  his  right  to  se- 
lect is  not  equivalent  to  making  the  selec- 
tion, so  as  to  perfect  the  right  of  exemp- 
tion." 

In  Smith  v.  Chadwick,  61  Me.  615,  the 
opinion  quotes  from  the  case  of  Clapp  v. 
Thomas,  5  Allen,  158,  as  follows:  "If  the 
debtor,  who  has  a  larger  quantity  of  any 
kinds  of  provisions  than  the  law  exempts 
from  attachment,  sets  apart  no  portion 
thereof  for  the  use  of  his  family  before 
it  is  about  to  be  attached,  and  makes  no 


It  is  the  debtor's  duty  to  make  the  selec- 
tion, and  not  the  duty  of  the  officer  to 
make  the  selection  for  him,  if  he  fails  to  do 
so.    Johnson  v.  Larcade,  110  111.  App.  611. 

But  if  the  debtor  refuses  or  neglects  to 
select  the  exempt  property,  the  officer,  in 
levying  an  execution,  may  do  so  for  him. 
Cloutier  v.  Georgeson,  13  Manitoba,  L. 
Rep.  1.- 

In  Johnson  v.  Larcade,  supra,  the  debtor 
made  a  selection  of  personal  property  worth 
over  $800,  when  the  exemptions  to  which  he 
would  have  been  entitled  as  the  head  of  a 
family,  residing  with  the  same,  were  $300 
worth  of  property,  to  be  selected  by  him. 
An  instruction  was  held  error,  in  an  action 
against  the  officer  for  a  wrongful  levy,  that 
it  was  the  officer's  duty  to  set  off  to  the 
debtor  '*$300  worth  of  items  of  personal 
property  .  .  .  beginning  with  the  first 
item,  and  setting  off  the  articles  consecu- 
tively" as  they  appeared  in  the  selection  un- 
til the  amount  of  $300  had  been  set  off,  the 
court  saying  that  the  officer  could  not  know 
and  was  not  obliged  to  inquire  whether  the 
debtor  wanted  to  claim  the  $300  from  the 
items  first  mentioned  in  the  selection,  or 
from  items  elsewhere  mentioned  therein; 
and  that  the  attempt  to  select  more  than 
double  the  amount  of  property  the  debtor 
was  entitled  to  was  no  selection  at  all. 

And  it  was  said  in  Schwartz  v.  Birn- 
baum, 21  Colo.  21,  39  Pac.  416,  that  it  was 
not  the  duty  of  the  officer  to  set  aside  the 
exempt  property  unless  the  claimant  point- 
ed out  the  property,  when  the  seizure  em- 
braced other  property  rightfully  taken,  and 
the  exempt  property  was  not  specifically  ex- 
empt by  statute,  but  merely  comprised  a 
portion  of  the  stock  in  trade,  even  though 
it  was  less  in  value  than  the  amount  exempt- 
ed by  statute.  And  it  was  held  that  there 
had  been  no  sufficient  selection  of  the  exempt 
property  where  the  debtor  only  demanded 
the  right  of  selection,  the  court  saying  that 
the  mere  demand  of  the  debtor  of  his  right 
to  select  was  not  equivalent  to  making  the 
selection. 

To  the  same  effect  is  Eisenberg  v.  Burch- 
inell,  10  Colo.  App.  457,  52  Pac.  220,  hold- 
ing that  a  mere  demand  by  the  debtor  of  his 
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exemptions  is  not  the  equivalent  of  a  selec- 
tion thereof,  so  as  to  entitle  him  to  recover 
damages  against  the  officer  for  taking  the 
property,  but  that  it  was  incumbent  on  the 
debtor  to  make  a  demand,  and  to  select  and 
point  out  the  property  which  he  claimed  was 
not  liable  to  seizure.  The  demand  in  this 
case  was  for  $200  worth  of  stock  in  trade, 
and  the  court  said  that  such  a  demand 
would  not  put  upon  the  officer  the  duty  of 
determining  what  was  worth  $200,  nor  wliat 
part  of  the  stock  should  be  set  apart. 

Under  a  statute  exempting  certain  proper- 
ty to  the  debtor  at  his  election,  if  the  d«ibtor 
does  not  make  a  choice  at  the  time  of  the 
seizure,  the  sheriff  is  not  bound  to  make  the 
choice  for  him,  but  may  seize  all  of  the 
property,  leaving  to  the  debtor  the  right  to 
make  a  selection  before  the  sale.  Noel  v. 
Laverdiere,  7  Quebec  L.  R.  307;  Ross  v. 
Lemieux,  Montreal  L.  R.  2  S.  C.  272;  Filion 
V.  Chab<yt»  Rap.  Jud.  Quebec  9  C.  S.  327. 

In  Figueira  v.  Pyatt,  88  111.  402,  it  was  al- 
leged, in  an  action  of  trespass  against  the 
officer  for  a  wrongful  levy,  that  goods  of  the 
value  of  $100  taken  were  exempt,  and,  that 
the  officer  was  liable  because  he  failed  to  set 
off  to  the  plaintiff  that  amount  of  goods. 
But  the  court  held  that  the  declaration  was 
fatally  defective  for  not  allying  that  the 
plaintiff  selected  and  claimed  $100  worth  of 
goods  as  exempt,  saying  that  the  law  re- 
quired him,  if  he  would  avail  himself  of  the 
provisions  of  the  statute,  to  select  the 
articles  and  claim  them  as  exempt. 

To  a  somewhat  similar  effect  is  Behymer 
V.  Cook,  5  Oolo.  395,  where  it  was  contended 
that  the  property  not  attached  was  worth 
but  $35,  and  that  the  plaintiff  was  entitled 
to  retain  a  sufficient  number  of  the  artii-les 
taken  to  amount  to  the  sum  of  $200.  But  it 
was  held  that  as  the  property  attached  was 
not  specifically  exempt,  the  debtor  must 
make  a  selection,  and  that  in  this  case  no 
sufficient  selection  was  shown. 

In  Smith  v.  Chadwick,  51  Me.  515,  the 
rule  was  laid  down  that  if  exempt  property 
(in  this  instance  furniture)  is  mingled  with 
other  property  of  the  same  kind,  not  exempt, 
the  officer  is  not  liable  for  attaching  the 
whole,  unless  the  debtor  claims  and  selects 
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claim  to  any  portion  of  it  when  the  officer  r 
is   about   to   attach   the   whole,   he   cannot : 
maintain  an  action  against  the  officer,  who 
takes  the  whole." 

And  adds:  *'We  recognize  that  decision 
as  sound  law." 

In  Seaman  v.  Luce,  23  Barb.  240,  there 
is  the  following  discussion. of  the  duties  of 
an  officer  in  a  case  similar  to  the  present 
one:  "It  will  hardly  do  to  hold  that  the 
officer  is  invested  with  the  absolute  author- 
ity to  determine,  before  he  makes  the  levy, 
which  of  the  three  horses  belonging  to  a 
defendant  in  an  execution  shall  be  taken, 
and  which  two  shall  be  exempt  as  a  team 
for  the  defendant.  He  might  leave  the  de- 
fendant one  of  the  three  horses  which  would 
not  work  in  a  team  with  another  horse  at 


all,  and  thereby  literally  deprive  the  de- 
fendant of  the  benefit  of  a  team.  If  we 
allow  the  officer  the  absolute  right  of  de- 
termining which  two  of  the  three  horses 
shall  be  exempt,  he  may  in  very  many 
ways  use  the  authority  so  oppressively  as 
to  render  this  statute,  which  was  intended 
to  secure  a  team  to  a  judgment  debtor  as 
exempt  property,  of  very  little  value  to  the 
debtor.  On  the  contrary,  if  we  allow  the 
defendant  in  the  execution  the  unqualified 
right  of  selecting  from  the  class  of  exempt 
property  to  the  extent  of  holding  the  officer 
liable  as  a  trespasser  in  case  be  does  not, 
before  he  makes  his  levy,  call  upon  the 
execution  debtor  and  request  him  to  elect 
from  the  class  of  exempt  property  which 
he  will  claim  as  exempt,  such  a  requirement 


that  which  he  desires  to  retain  as  exempt, 
the  court  saying  that  the  law  would  not 
under  such  circumstances  require  him  at  his 
peril  to  discriminate  between  the  attachable 
and  the  unattachable  property. 

Under  the  Illinois  statute  exempting  fron; 
levy  and  sale  on  execution  $60  worth  of 
property  suitable  to  the  condition  or  oc- 
cupation in  life  of  the  debtor,  to  be  selected 
by  him,  the  court  in  Cook  v.  Scott,  6  111. 
333,  declared  the  law  to  be  that  as  a  general 
rule  the  debtor  must  make  a  selection  be- 
fore the  levy  on  the  property,  and  that  "in 
order  that  the  exercise  of  such  right  by  the 
debtor  may  not  in  any  case  be  defeated,  it 
is  the  duty  of  the  officer  having  an  execution 
in  his  hands,  before  he  proceeds  to  take  or 
seize  any  of  the  personal  property  of  the  de- 
fendant in  such  execution,  by  a  levy  there- 
on, to  notify  such  defendant  of  his  having 
such  execution  in  his  hands,  if  practicable, 
and  thereupon  it  is  the  right  of  such  defend- 
ant to  select  such  property  as  he  desires  to 
retain,  according  to  the  statute,  surrender- 
ing to  the  officer  all  of  his  other  property 
not  thus  selected,  or  specifically  exempt,  in 
order  that,  by  the  sale  thereof,  or  of  so  much 
of  it  as  may  for  that  purpose  be  necessary, 
the  money  due  on  the  execution  may  be 
made.  If  the  defendant,  being  thus  noti- 
fied, or  otherwise  being  apprised  of  the 
execution  against  him  in  the  hands  of  the 
constable,  and  of  the  intended  levy,  neglect 
or  refuse  to  make  such  selection,  the  officer 
may  at  once  proceed  to  levy  upon  any  of  the 
property  of  such  defendant,  not  specifically 
exempt  from  execution,  that  he  may  choose 
to  take,  and  afterwards  proceed  to  sell  the 
same,  regardless  of  any  subsequent  claim 
or  demand  by  such  defendant  of  such  proper- 
ty, as  having  been  selected  by  him  under 
this  statute." 

If  the  debtor  is  absent  from  the  county, 
80  that  notice  of  the  execution  cannot  be 
given  him,  the  officer  may  levy  on  all  his 
property  not  specifically  exempt,  and  there- 
after the  debtor  may  make  his  selection  as 
he  might  have  done  "before  the  levy.  People 
ex  rel.  Gregg  v.  Palmer,  46  111.  398,  95  Am. 
Dec.  418. 

In  Pvett  v.  Rhea,  6  Heisk.  136,  it  as 
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said  that  as  the  debtor  was  entitled  to  his 
election,  it  was  the  duty  of  the  officer  in 
making  the  levy  to  require  him  to  make  his 
election  at  the  time  of  the  levy,  and  thus  all 
difficulty  could  be  avoided  in  cases  where  the 
debtor  subsequently  claimed  the  right  to 
elect  the  property  levied  upon  as  exempt. 

And  in  Rice  v.  Nolan,  33  Kan.  28,  5  Pac 
437,  the  rule  was  laid  down  that  it  is  the 
duty  of  the  officer  when  about  to  make  a 
levy  upon  property,  some  of  which  is  exempt, 
to  notify  the  debtor,  so  that  he  may  make  a 
selection;  and  that  where,  by  reason  of  ab- 
sence or  other  circumstances,  the  debtor  is 
precluded  from  selecting,  it  becomes  the 
duty  of  the  officer  to  set  apart  the  exemp- 
tions to  which  the  debtor  is  entitled. 

Under  the  Michigan  statute  exempting 
tools,  implements,  team,  etc.,  or  other 
things  to  enable  a  person  to  carry  on  his  pro- 
fession, trade,  or  occupation,  not  exceeding 
$250  in  value,  and  providing  that  when  a 
levy  is  made  on  any  property  of  the  exempt 
class,  the  officer  shall  cause  an  inventory 
and  appraisal  to  be  made,  and  that  the 
debtor  may  then  select  his  exemptions,  the 
officer  was  held  liable  in  Town  v.  Elmore,  38 
Mich.  305,  for  selling  stock  in  a  foundry  and 
machine  shop  conducted  by  the  debtor  with- 
out making  an  inventory  or  taking  any  steps 
to  enable  the  debtor  to  select  his  exemptions. 
It  was  contended  that  if  the  officer  left  in 
possession  of  the  debtor  stock  to  the  amount 
of  $250,  he  was  not  liable  for  a  failure  to 
cause  that  levied  upon  to  be  inventoried  and 
appraised,  and  a  distinction  was  sought  to 
be  made  between  a  levy  on  tools,  implements, 
team,  etc.,  in  respect  to  which  it  might  be 
assumed  that  the  debtor  might  have  a  choice, 
and  a  levy  on  part  of  a  stock  in  trade,  one 
part  of  which  might  be  assumed  to  be  as 
desirable  for  the  debtor's  purposes  as  an- 
other. The  court,  however,  said  that  the 
statute  afforded  no  ground  for  such  a  dis- 
tinction, but  gave  the  same  right  of  choice 
in  all  the  enumerated  cases,  and  that  this 
was  perhaps  as  likely  to  be  valuable  in  the 
case  of  stock  as  in  that  of  tools,  teams,  etc. 

So.  in  Parker  v.  Canfield,  116  Mich.  94, 
74  N.  W.  296,  it  was  held  that  when  an 
officer    levies    under    execution   on    exempt 
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would  render  the  execution  of  the  process 
extremely  onerouB  upon  public  officers,  and 
in  many  cases  would  seriously  prejudice 
the  rights  of  judgment  and  execution  cred- 
itors." 

Other  authorities  to  the  same  effect  are 
Tullis  V.  Orthwein,  5  Minn.  377,  Gil.  305; 
Berge  v.  Kittleson,  133  Wis.  664,  114  N. 
W.  125;  Williams  v.  Brown,  137  Mich.  569, 
100  N.  W.  786;  Haskins  v.  Bennett,  41  Vt. 
698;  Wells,  Reple\in,  §  269.  No  selection 
of  the  ten  hogs  from  the  fourteen  taken  un- 
der the  execution  having  been  made  prior 
to  the  bringing  of  plaintiff's  action,  as  to 
them  there  could  have  been  no  wrongful 
detention  by  the  defendant,  and  the  plain- 
tiff was  not  entitled  to  damages  for  injuries 
which  may  have  been  suffered  by  said  hogs 


while  in  defendant's  possession.  As  to  the 
property  other  than  the  hogs,  the  undis- 
puted evidence  shows  it  to  have  been  taken, 
not  by  defendant  under  the  execution,  but 
by  one  Harrison,  for  the  Bank  of  Cherokee, 
the  mortgagee  of  such  property,  and  placed 
in  the  possession  of  one  Christensen  for 
said  bank,  and  that  said  Christenseh  contin- 
ued in  the  possession  of  said  property  for 
the  bank  until  after  the  commencement  of 
the  present  action.  It  is  true  that  defend- 
ant levied  on  the  mortgaged  property  "sub- 
ject to  the  mortgage/'  as  well  as  on  the 
hogs,  and  which  levy  as  to  said  property 
was  invalid.  Moore  v.  Calvert,  8  Okla.  358, 
58  Pac.  627.  But  this  does  not  contradict 
the  testimony  of  Christensen  and  the  other 
witnesses  that  it  was  held  and  taken  care 


property  it  is  his  duty  to  make  an  inven- 
tory, and  allow  the  execution  debtor  to  se- 
lect  his  exemptions;  and  that  otherwise  he 
will  be  liable  for  conversion. 

And  in  McCoy  v.  Brennan,  61  Mich.  362, 
1  Am.  St.  Rep.  589,  28  N.  W.  129,  the  law 
was  declared  to  be  that  under  the  statutes 
of  that  state,  if  a  portion  of  the  property 
levied  on  is  exempt,  it  is  the  duty  of  the 
debtor,  upon  being  notified  of  the  levy,  to 
select  the  exemption,  and  if  he  falls  to  do 
so  it  is  the  duty  of  the  sheriff  to  make  the 
selection;  and  that  it  is  a  violation  of  the 
officer's  duty  to  proceed  to  a  sale  without 
setting  out  the  exempt  property. 

To  a  similar  effect  are  the  following  cases 
which  support  the  proposition  that  it  is  the 
duty  of  the  officer  under  the  Michigan  stat- 
ute to  give  the  debt<Jr  an  opportunity  for 
selection,  and  to  make  the  selection  of  the 
exempt  property  for  him,  if  he  neglects  or 
refuses  to  do  so:  Elliott  v.  Whitmore,  5 
Mich.  532;  Wyckoff  v.  Wyllis,  8  Mich.  48; 
Hutchinson  v.  Whitmore,  90  Mich.  255,  30 
Am.  St.  Rep.  431,  51  N.  W.  451;  Hogan  v. 
Neumeister,  117  Mich.  498,  76  N.  W.  65'. 
In  the  Wyckoff  Case  the  court  said:  If  the 
debtor  was  notified  of  the  le\'y,  as  required 
by  law,  his  default  to  select  the  exempt 
property  **doe8  not  destroy  the  exemption, 
but  merely  leaves  the  selection  of  property 
to  be  made  by  the  sheriff." 

But  in  Williams  v.  Brown,  137  Mich.  569, 
100  N.  W.  786,  it  was  held  that  no  duty  of 
selection  was  imposed  upon  the  officer  in  be- 
half of  a  fraudulent  vendee,  even  if  the  lat- 
ter was  entitled  to  claim  the  exemption  of 
his  fraudulent  vendor,  for  whose  debt  the 
property  was  attached,  and  that  if  no  selec- 
tion was  made  or  claimed  by  the  vendee  the 
exemption  was  waived. 

If  the  execution  debtor  is  absent  at  the 
time  of  the  levy,  the  officer  may  make  the 
selection  under  the  Michigan  statute.  Mur- 
phy v.  Mulvena,  108  Mich.  347,  66  N.  W. 
224. 

It  was  held  in  Jones  v.  Peek,  101  Mich. 
389,  59  N.  W.  659,  that  where  an  officer,  in 
making  an  attachment,  served  an  inventory 
on  the  debtor,  and  tendered  her  the  use  of 
an  appraisal,  and  she  declined  to  make  the 
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selection,  the  officer  could  select  the  exempt 
property,  the  statute  not  requiring  the 
service  of  an  appraisal. 

An  officer  has  no  right,  in  levying  an  ex- 
ecution on  personal  property,  to  turn  the 
debtor  out  of  possession,  and  ^en,  in  his  ab- 
sence, cause  an  inventory  and  appraisement 
to  be  made  and  certain  property  set  apart 
as  exempt.  Bayne  v.  Patterson,  40  Mich. 
658. 

If  several  members  of  a  firm  each  of  whom 
is  entitled  to  claim  part  of  a  stock  of  goods 
of  the  copartnership  as  exempt,  select  the 
same  piece  of  property,  and  cannot  agree 
as  to  their  selection,  the  officer  may  select 
for  them.  Skinner  v.  Shannon,  44  Mich. 
86,  38  Am.  Rep.  232,  6  N.  W.  108. 

In  Massachusetts  a  distinction  has  been 
made  as  to  the  duty  of  the  officer  in  levying 
upon  such  property  as  household  furniture 
or  animals,  the  individual  articles  of  which 
have  a  separate  identity  and  can  be  easily 
distinguished  from  others  of  the  same  kind 
with  which  they  are  mingled,  and  such 
property  as  corn  and  household  provisions 
generally,  which  cannot  be  so  distinguished. 
Copp  V.  Williams,  135  Mass.  401.  In  this 
case  it  was  held  that  an  officer,  in  attaching 
household  furniture  belonging  to  the  debtor, 
of  the  value  of  $1,300,  was  bound  to  leave 
with  the  debtor  whatever  furniture  was 
necessary,  not  exceeding  $300  in  value;  that 
it  was  not  necessary  for  the  debtor  to  point 
out  what  household  furniture  was  exempt^ 
or  to  demand  that  what  was  exempt  should 
be  left;  and  that  the  officer  was  liable  to  the 
debtor  for  failure  to  leave  necessary  house- 
hold furniture  up  to  the  exempted  value. 
An  instruction  was  held  properly  refused 
that  "if  some  of  the  goods  in  the  plaintiff's 
[debtor's]  house  were  of  such  a  nature  as 
to  be  exempt  from  attachment,  but  there 
was  a  greater  number  or  amount  thereof 
than  the  debtor  was  entitled  to  hold  under 
the  exemption  act,  the  defendant  might  law- 
fully attach  the  whole;  and  a  neglect  by  the 
debtor  to  claim  and  set  apart  a  portion 
thereof  as  exempt,  knowing  the  same  to  be 
attached,  will  constitute  a  waiver  of  her  • 
right  to  hold  any  of  said  property  as  ex- 
empt from  attachment." 


392 


OKLAHOMA  SUPREME  COURT. 


of  for  the  Bank  of  Cherokee^  which  had 
taken  the  property  under  its  mortgage.  We 
conclude,  therefore,  that  the  plaintiff  was 
not  entitled  to  damages  for  the  wrongful 
detention  of  any  of  the  property  levied  on, 
under  the  execution. 

The  judgment  of  the  trial  court  awarding 
damages '  should  therefore  be  reversed,  but 
without  prejudice  to  the  rights  of  the  de- 


fendant in  error  to  retain  possession  of  his 
exempt  property.  The  costs  should  be  taxed 
to  the  defendant  in  error. 

Per  Curiam: 

Adopted  in  whole. 

Petition  for  rehearing  denied  January  30, 
1916. 


In  several  cases,  the  court  said  in  Copp  v. 
Williams,  supra,  it  had  been  held  that  where 
goods  which  are  exempt  from  attachment 
are  intermingled  with  other  similar  goods 
which  are  not  exempt,  it  is  the  duty  of  the 
owner  who  sees  the  officer  about  to  attach  the 
whole  to  give  notice  of  his  intention  to  rely 
upon  the  exemption  authorized  by  law,  cit- 
ing Nash  V.  Farrington,  4  Allen,  157,  where 
it  was  held  that  an  ofQcer  was  not  liable  lor 
conversion  for  seizing  and  selling  on  execu- 
tion provisions  belonging  to  the  debtor,  and 
kept  by  him  for  sale  and  for  the  use  of  his 
family,  under  a  statute  exempting  from  ex- 
ecution provisions  necessary  and  intended 
for  the  use  of  a  family,  where  no  part  of  the 
property  was  set  apart  for  the  latter  pur- 
pose or  claimed  as  exempt;  and  Clapp  v. 
Thomas,  5  Allen,  158,  where  a  similar  result 
was  reached  in  an  action  against  an  officer 
for  attaching  a  quantity  of  com  ( see  quota- 
tion from  this  case  in  Pabsons  v.  Evanb). 
But  the  oourt  said  that  this  doctrine  was  not 
applicable  to  articles  of  personal  property, 
each  of  which  is  of  such  a  kind  as  to  have  a 
separate  identity,  and  to  be  easily  distin- 
guishable from  all  others;  and  that  in  the 
case  of  animals,  for  example,  it  was  always 
understood  that  it  is  the  duty  of  the  officer 
to  leave  in  the  owner's  possession  as  many 
of  each  kind  as  are  exempt  from  seizure, 
citing  Savage  v.  Davis,  134  Mass.  401. 

So,  in  Mannan  v.  Merritt,  11  Allen,  582,  it 
was  held  that  an  officer,  in  attaching  house- 
hold furniture  of  the  exempt  class,  was 
bound  to  leave  at  least  $100  worth  with  the 
debtor,  and  was  liable  to  the  latter  for  con- 
version, where,  without  requesting  a  selec- 
tion, he  seized  and  removed  all  the  furni- 
ture, although  he  subsequently  returned  such 
articles  as  he  thought  proper. 

And  in  Gay  v.  South  worth,  113  Mass. 
333,  it  appears  to  be  assumed  that  the  offi- 
cer, in  attaching  furniture  of  the  debtor, 
must  leave,  furniture  of  the  kind  and  to  the 
value  exempt  from  attachment,  the  court 
holding  that  it  was  for  the  debtor  to  satisfy 
the  jury,  in  an  action  against  the  officer  for 
taking  the  property,  that,  in  making  the  at- 
tachment, the  latter  had  not  left  such 
amount  and  kind. 

However,  in  Smith  v.  Chadwick,  51  Me. 
515,  where  it  was  claimed  that  the  officer 
had  wrongfully  attached  a  quantity  of  fur- 
niture some  of  which  was  exempt,  the  court 
quoted  with  approval  the  rule  laid  down  in 
Clapp  V.  Thomas,  supra,  as  to  the  debtor's 
duty  to  select  the  exemptions,  and  stated 
that  it  was  unable  to  perceive  any  valid  dis- 
tinction between  a  large  quantity  of  any 
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kind  of  provisions  and  a  large  quantity  of 
any  kind  of  household  furniture. 

Under  a  statute  declaring  that  the  debtor 
in  all  cases  shall  have  the  right  to  designate 
the  property  levied  on,  if  the  property  is  in 
the  county  where  the  judgment  is  rendered, 
and  that  if  he  or  his  agciht  shall  fail  or  re- 
fuse so  to  do  the  levy  shall  be  made  first  on 
personal  property  and  then  on  real  estate, 
it  is  not  necessary  for  a  sheriff  in  whose 
hands  an  execution  is  placed  for  the  pur- 
poses of  a  levy  on  property  of  a  defendant 
whose  residence  is  in  another  county,  to  go 
out  of  the  county  to  seek  the  defendant  to 
afford  him  the  opportunity  of  pointing  out 
property,  or  to  ascertain  whether  he  has  an 
agent  or  personal  property  in  the  county 
subject  to  execution,  in  order  to  authorize  a 
levy  on  the  lands  of  the  defendant  in  the 
county.    Cook  v.  De  la  Garza,  13  Tex.  431. 

And  an  instruction  was  approved  in  At- 
cheson  v.  Hutchinson,  61  Tex.  223,  that  ''a 
party  against  whom  execution  is  issued  has 
the  right  to  point  out  the  property  for  levy, 
and  if  he  fails  to  exercise  this  right,  it  is  the 
duty  of  the  officer  to  levy  first  on  personal 
property,  if  any,  and  then  on  lands.  If  the 
party  or  authorized  agent  is  not  found  in 
the  county  after  reasonable  inquiry  and 
search,  or  if  he  fails  to  point  out  property 
when  notified,  and  he  has  no  personal  prop- 
erty liable  to  execution,  then  the  iieriff 
has  the  right  to  levy  on  the  lands  of  the 
party." 

c.  Where  debtor  does  not  oton  more  than 
amount  or  number  of  cKattcls  ex" 
empted. 

The  statutes  frequently  provide  that  speci- 
fied chattels  or  property  up  to  certain 
value,  to  be  selected  by  the  debtor,  shall  be 
exempt  from  attachment  and  execution,  and 
the  question  has  sometimes  arisen  as  to  the 
necessity  of  a  selection  where  the  debtor 
does  not  own  more  than  the  stated  number 
of  chattels  or  property  exceeding  the  desig- 
nated value.  It  should  be' observed  that  this 
question  cannot,  strictly  speakinjo:,  be  re- 
garded as  one  of  selection,  but  rather  as  one 
relating  to  the  necessity  of  a  claim  under 
such  circumstances  that  the  property  is  ex- 
enipt. 

However,  it  has  frequently  been  referred  to 
by  the  courts  as  one  of  selection,  and  the 
point  has  been  made  in  some  instances  that 
the  statute  requires  a  formal  selection  as 
well  as  a  claim,  even  under  these  circum- 
stances. It  is  well  established,  however,  that 
no  selection,  as  distinguished  from  a  claim 
of  exemption,  by  the  debtor,  is  necessary  to 
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render  the  officer  liable  for  levying  on  part 
or  all  of  the  property,  where  the  debtor  does 
not  own  property  in  excess  of  the  number  of 
chattels  or  the  amount  in  value  allowed  him 
by  law  as  exempt.  Alley  v.  Daniel,  75  Ala. 
403  (exemption  of  personal  property  to  the 
value  of  $1,000) ;  Harrington  v.  Smith,  14  ; 
Colo.  376,  20  Am.  St.  Kep.  272,  23  Pac.  331; 
Sandberg  v.  Borstadt,  48  Colo.  97,  109  Pac. 
419  (where  all  the  property  of  the  debtor 
was  claimed  as  exempt  at  the  time  of  the 
levy,  the  court  saying  thai  the  debtor  was 
not  required  to  select  any  particular  articles 
as  exempt,  but  that  a  claim  of  exemption 
was  all  that  was  necessary) ;  Autrey  v. 
Wright,  4  CoU.  App.  179,  35  Pae.  186; 
Bridgton  v.  Lakin,  53  Me.  106  (exemption  of 
$1,000  worth  of  personal  property  to  be  des- 
ignated by  the  debtor) ;  Lynd  v.  Picket,  7 
Minn.  194,  Gil.  128,  82  Am.  Dec.  79  (exemp- 
tion of  team) ;  Bank  of  Gulf  port  v.  O'Neal, 
86  Miss.  45,  38  So.  630  (exemption  of  per- 
sonal property  not  exceeding  $250  in  val- 
ue) ;  Grieb  v.  Northrup,  66  App.  Div.  86,  72 
N.  Y.  Supp.  481.  See  also  Gilman  v.  Wil- 
liams, 7  Wis.  329,  76  Am.  Dec.  219;  which, 
however,  was  regarded  in  Bong  v.  Parmen- 
tier,  87  Wis.  129,  58  N.  W.  243,  as  overruled 
on  this  point. 

Under  a  statute  exempting  from  execu- 
tion the  necessary  food  for  certain  live  stock 
for  one  year's  support,  "as  the  debtor  may 
choose,"  and  also  provisions  for  the  debtor 
and  his  family  necessary  for  one  year's  sup- 
port, to  be  chosen  by  the  debtor,  no  choice 
or  selection  by  the  debtor  is  required  in  case 
all  the  food  and  provisions  which  the  debtor 
has  do  not  exceed  the  amount  necessary  for 
the  purposes  for  which  the  statute  allows 
the  exemption.  In  such  a  case  the  statute 
operates  to  choose  and  select  the  exemption 
for  the  debtor,  and  a  levy  and  sale  upon  the 
property,  although  no  selection  is  made,  is 
illegal.  Howard  v.  Rugland,  35  Minn.  388, 
29  N.  W.  63. 

Howard  v.  Rugland,  supra,  was  followed 
in  Thompson  v.  Peterson,  122  Minn.  228,  142 
N.  W.  307,  where  it  was  held  that  to  entitle 
the  debtor  to  recover  from  the  officer 
the  value  of  a  piano  taken  under  an  ex- 
ecution against  the  owner,  it  was  not  neces- 
sary that  a  selection  be  made  under  the  stat* 
ute  exempting  musical  instruments,  and 
providing  that  all  articles  exempted  "shall 
be  selected  by  the  debtor." 

The  Illinois  statute  exempting  $60  worth 
of  property  suited  to  the  debtor's  condition 
or  occupation  in  life,  to  be  selected  by  the 
debtor,  was  construed  in  Cole  v.  Green,  21 
111.  104,  as  not  requiring  a  formal  or  express 
selection  by  the  debtor  where  all  of  his  prop- 
erty did  not  exceed  $60  in  value,  the  court 
saying  that  in  such  a  case  the  statute  by 
its  own  force  sets  apart  the  whole  property 
to  the  use  of  the  debtor,  and  absolutely 
exempts  it  from  levy  and  sale  on  execution. 
But  see  McCluskey  v.  McNeely,  8  111.  578. 

So,  if  the  debtor  has  only  one  horse,  the 
officer  may  be  held  liable  for  levying  there- 
on and  selling  it  under  an  execution,  with- 
out a  selection  or  setting  apart  thereof  by 
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the  debtor,  altiiough  the  statute  provides 
that  it  shall  be  lawful  for  each  individual 
against  whom  .an  execution  may  issue  ''to 
elect  and  set  apart"  one  horse,  etc.  State 
V.  Haggard,  1  Humnh.  389. 
.  And  that  a  hog  which  is  the  debtor's  only 
property  is  exempt  without  selection,  under 
a  statute  exempting  a  certain  number  of 
hogs,  sheep,  etc.,  and  permitting  the  debtor 
to  select  in  lieu  thereof  any  other  property 
up  to  a  certain  value,  see  Wabash  R.  Co.  v. 
Bowring,  103  Mo.  App.  158,  77  S.  W.'l06. 

Under  a  statute  exempting  to  a  debtor 
two  swine,  one  of  which  shall  not  exceed  in 
weight  100  pounds,  and  providing  that  when 
any  debtor  shall  own  two  swine,  each  exceed- 
ing the  weight  of  100  pounds,  the  debtor 
may  elect  either  as  exempt,  it  was  held  in 
Wentworth  v.  Young,  17  Me.  70,  that  a 
swine  weighing  over  100  pounds  was  exempt 
to  the  debtor  without  selection,  although  he 
owned  also  two  other  swine,  each  weighing 
less  than  100  pounds,  the  election  being  nec- 
essary as  to  a  swine  weighing  over  100 
pounds  only  in  case  the  debtor  owned  two  or 
more  of  that  kind. 

And  under  a  statute  exempting  from  ex- 
ecution two  cows  and  calves,  and  providing 
that  if  the  debtor  selects  a  cow  and  calf 
worth  more  than  $60,  the  officer  levying 
thereon  should  have  the  same  appraised, 
and  if  appraised  at  more  than  $60,  he 
should  sell  the  same,  and  pay  the  debtor 
that  amount  out  of  the  proceeds,  it  was  held 
inStirman  v.  Smith,  lOKy.  L.  Rep.  665,  10 
S.  W.  131,  that  a  debtor  who  owned  a  cow 
and  calf  worth  $100,  and  also  two  heifers, 
need  not  make  a  selection  of  the  cow  and 
calf,  to  entitle  him,  on  the  ground  that  they 
were  exempt,  to  recover  in  an  action  against 
an  officer  who  levied  upon  and  sold  them, 
since  the  cow  and  calf  were  primarily  ex- 
empt without  a  selection,  and  the  officer  was 
bound  to  take  notice  thereof;  although,  if 
the  debtor  had  not  owned  a  cow  and  calf,  the 
heifers  would  have  been  exempt.  The  pro^ 
vision  of  the  statute  relating  to  sale  in  case 
of  selection  of  a  cow  and  calf  worth  more 
than  $60  was  held  to  apply  only  where  the 
debtor  had  more  than  two  of  the  kind  named. 

Under  the  above  circumstances  it  was 
held  that  the  debtor  need  not  offer  to  deliver 
either  of  the  heifers  or  other  property  to  the 
officer  in  lieu  of  the  cow  and  calf,  to  entitle 
him  to  recover  the  value  of  the  latter  from 
the  officer.    Ibid. 

Also  in  Everett  v.  Herrin,  46  Me.  357,  74 
Am.  Dec.  455,  under  a  statute  exempting 
from  attachment  and  execution  "one  or  two 
horses  not  exceeding  in  value  $100,"  and  al- 
lowing the  debtor  to  elect  which  of  the 
horses  shall  be  exempt  if  the  two  exceed  that 
sum  in  value,  it  was  held  that  there  was  no 
right  or  duty  of  election  where  the  debtor 
had  two  horses,  one  of  the  value  of  $80  and 
the  other  of  the  vahie  of  more  than  $100, 
the  former  being  exempt  by  law,  without 
election  by  the  debtor.  The  right  of  election 
was  said  to  exist  only  where  the  two  horses 
are  of  greater  aggregate  value  than  $100, 
but  neither  of  them  of  that  value. 
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If  the  aggregate  value  of  the  debtor's  prop- 
erty, exclusive  of  the  property  specifically 
exempt  from  execution,  does  not  exceed  the 
amount  in  value  to  which  he  is  entitled  as 
exempt,  the  debtor  will  be  considered  as 
having  selected  such  property,  as  against  an 
officer  who  levies  upon  it  without  first  noti- 
fying the  debtor  of  the  execution,  unless  by 
the  act  of  the  debtor  the  giving  of  such 
notice  is  rendered  impracticable.  Cook  v. 
Scott,  6  111.  333. 

HI,  Necessity  of  tendering  other  prop- 
erty. 

The  decisions  are  in  conflict  as  to  whether 
it  is  necessary  for  the  debtor,  if  he  has  prop- 
erty subject  to  levy  other  than  that  levied 
upon,  to  make  a  tender  of  tbe  other  property 
to  the  ofiicer  as  a  condition  of  selecting  that 
levied  upon  as  exempt.  On  the  one  hand  are 
the  following  cases  holding  that  such  tender 
is  not  necessary,  if  the  debtor  has  not  con- 
cealed or  disposed  of  the  other  property,  so 
as  to  prevent  a  levy  thereon:  Ross  v.  Han- 
nah, 18  Ala.  125;  Bray  v.  Laird,  44  Ala. 
295;  Madera  v.  Holdrege,  4  Colo.  App.  126, 
35  Pac.  52;  Thibault  v.  Lennon,  39  Or.  280, 
87  Am.  St.  Rep.  657,  64  Pac.  449 ;  Nelson  v. 
Oium,  23  S.  D.  541,  114  K  W.  691.  See  also 
Atkinson  v.  Gatcher,  23  Ark.  101,  and  Filion 
v.  Chabot,  Rap.  Jud.  Quebec,  9  C.  S.  327. 

In  Madera  v.  Holdrege,  4  Colo.  App.  132, 
35  Pac.  52,  the  court  said:  "There  is  no 
known  principle  of  law  under  which  an  offi- 
cer can  force  a  person  against  whom  he 
holds  a  process  to  aid  him  in  discovering 
property,  nor  can  he  use  his  process  as  a 
club  for  the  purposes  of  extracting  the  infor- 
mation. If  it  happens  that  at  the  time  he 
attempts  to  make  his  levy,  the  property 
which  he  is  about  to  seize  is  exempt  under 
the  statute,  the  defendant  may  insist  on  his 
rights,  and  his  negligence  or  his  refusal  even 
to  point  out  other  property  will  not  clothe 
the  officer  with  the  power  to  take  that 
around  which  the  statute  hem  thrown  its 
protecting  arm."  It  was,  however,  conced- 
ed that  a  different  rule  might  apply  if  the 
debtor  fraudulently  concealed  the  other 
property. 

On  the  other  hand,  in  some  of  the  states 
the  debtor  is  required  to  surrender  or  tender 
other  property  subject  to  levy  and  sale  in 
lieu  01  that  levied  upon,  if  he  selects  the 
latter  as  exempt,  and  such  selection  is 
necessary  to  render  it  exempt:  Keybers 
V.  McComber,  67  Cal.  396,  7  Pac.  838 
(at  least  where  the  other  property 
is  of  the  same  kind) ;  Cook  v.  Scott,  6 
111.  333 ;  People  use  of  Gregg  v.  Palmer,  46 
111.  398,  95  Am.  Dec.  418;  Smothers  v.  Hol- 
ly, 47  111.  331  (holding  also  that  the  fact 
that  the  other  property  was  subject  to  a 
chattel  mortgage  did  not  excuse  the  debtor's 
failure  to  tender  it  to  the  ofiicer  in  lieu  of 
that  levied  upon)  ;  Bonnell  v.  Bowman,  53 
in.  4G0:  McMasters  v.  Alsop,  85  111.  157; 
Udell  V.  Howard,  28  111.  App.  124;  People 
V.  Zingraf ,  43  111.  App.  339 ;  Johnson  v.  Lar- 
cade,  110  111.  App.  611  (express  statutory 
provision  requiring  the  d^tor,  after  mak- 
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ing  a  selection,  to  '^deliver  the  remainder  to 
the  officer  having  the  writ")  ;  McGee  v.  An- 
derson, 1  B.  Mon.  187,  36  Am.  Dec.  570. 
See  also  Yates  v.  Gransbury,  9  Colo.  323,  12 
Pac.  206,  where,  however,  there  was  an  at- 
tempt to  conceal  the  other  property. 

It  is  the  duty  of  the  debtor,  in  case  he 
claims  the  property  levied  upon  as  exempt, 
to  give  the  officer  having  the  execution  a 
description  of  his  other  property  upon  which 
the  levy  may  be  made.  MacVeagh  v.  Bail- 
ey, 29  111.  App.  606;  Bingham  v.  Maxcv,  16 
111.  290. 

The  grounds  for  requiring  the  debtor,  in 
case  he  is  not  present  at  the  time  of  the 
levy,  and  afterwards  selects  the  property 
levied  upon  as  exempt,  to  tender  other  prop- 
erty of  the  same  kind  in  lieu  of  that  levied 
upon,  were  thus  stated  in  Keybers  v.  Mc- 
Comber, 67  Cal.  393,  7  Pac.  838:**It  is  quite 
proper  to  give  the  debtor  a  reasonable  time 
within  which  to  make  his  selection  of  that 
which  he  will  claim;  but  if  he  does  not  do 
so  at  the  time  a  levy  is  made,  the  opportu- 
nities and  temptations  to  dispose  of  property 
not  levied  upon,  or  place  it  beyond  the  pale 
of  the  law,  and  then  claim  as  exempt  that 
which  has  been  taken  in  execution,  becomes 
great,  and  if  yielded  to  may  result  in  a 
fraud  upon  creditors.  If  the  exemption  is 
claimed  at  the'  time  of  levy,  there  being 
other  property  of  the  same  kind  not  claimed, 
it  is  reasonable  to  suppose  the  officer 
holding  on  execution  will  levy  upon  that  not 
claimed,  and  his  opportunity  to  do  so  should 
not  be  abridged  by  reason  of  the  claims  of 
exemption  being  asserted  at  a  later  date." 
The  court,  however,  limited  the  rule  to  the 
particular  facts  before  it;  namely,  wliere 
the  other  property  was  of  the  same  kind  as 
that  taken,  the  debtor  in  this  instance 
claiming  the  two  horses  taken  on  execution 
as  exempt,  but  not  tendering  in  lieu  thereof 
other  horses  which  he  owned. 

In  Pyett  v.  Rhea,  6  Heisk.  136,  the  court 
said  that  the  debtor  might  make  his  elec- 
tion at  any  time  before  the  day  of  sale  upon 
tendering  to  the  officer  the  other  property 
of  like  kind  in  his  possession  at  the  time  of 
the  levy. 

And  in  Ross  v.  Lister,  14  Tex.  469,  it  was 
said  that  the  officer  was  not  at  libertv  to  re- 
lease  a  levy  upon  a  slave  unless  a  sufficiency 
of  other  property  was  tendered. 

Under  a  statute  exempting  froni  execu- 
tion one  work  beast  or  yoke  of  oxen,  where 
a  debtor  owned  two  horses  and  a  yoke  of 
oxen,  and  execution  was  levied  upon  one  of 
the  horses,  and  before  the  sale  the  debtor 
tendered  the  other  horse  to  the  officer,  to  be 
sold  in  lieu  of  that  levied  upon,  which  he 
elected  to  keep,  the  court,  in  McGee  v.  An- 
derson, 1  B.  Mon.  187,  36  Am.  Dec  570,  held 
that,  assuming  that  the  debtor  had  the  ri^^ht 
to  elect  on  the  day  of  the  sale,  and  before 
the  sale,  the  officer  was  not  liable  for  refus- 
ing to  surrender  the  horse  levied  upon  be- 
cause it.  did  not  appear  that  the  horse  ten- 
dered was  of  equal  value  with  that  taken  by 
the  officer,  or  was  of  sufficient  value  to  dia- 
chai^  the  debt;  the  rule  being  laid  down 
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that  the  officer's  proceeding  to  eell  the  prop- 
erty levied  on  would  not  be  wrou^ul  so  as 
to  make  him  a  trespasser  ab  initio,  unless 
the  debtor  tendered  to  him  for  sale,  in  lieu 
of  that  levied  on,  such  other  articles  as  he 
might  in  the  first  instance  have  seized  for 
the  satisfaction  of  the  debt,  or  so  much 
thereof  as  was  certainly  and  palpably  suffi- 
cient to  discharge  the  debt,  or  was  at  least 
equal  in  value  to  the  article  claimed  to  be 
exempt 

To  entitle  a  debtor  to  claim  as  exempt  a 
horse  levied  on  under  an  execution,  it  is  not 
necessary  that  he  bring  from  another  county 
and  surrender  to  the  officer  other  horses 
owned  by  him,  so  that  they  might  be  sub- 
jected to  the  levy.  Anderson  v.  £ge,  44 
:Minn.  216,  46  N.  W.  362. 

But  in  Robinson  v.  Myers,  3  Dana,  441, 
under  a  statute  exempting  from  execution 
one  work  beast,  it  was  held  that  a  debtor 
who  owned  and  had  under  his  control  two 
work  beasts,  one  within  and  one  without 
the  state,  was  not  entitled  to  claim  as  ex- 
empt the  one  within  the  state  without  offer- 
ing to  substitute  the  other  under  the  execu- 
tion. 

The  debtor  may  be  excused  from  definitely 
designating  and  delivering  to  the  officer  the 
other  property  upon  which  he  desires  the 
levy  to  be  made  in  lieu  of  that  levied  upon, 
if  the  officer  refuses  to  levy  upon  the  other 
property.  Fatheree  v.  Williams,  13  Tex. 
Civ.  App.  430,  35  S.  W.  324. 

And  where  the  officer,  in  levying  an  ex- 
ecution, did  not  make  a  general  demand  on 
the  debtor  to  turn  out  property,  but  went 
to  the  debtor's  house  especially  to  get  a 
team,  which  was  specifically  exempt,  for  the 
purpose  of  levying  thereon,  and  so  stated  to 
the  debtor,  and,  in  spite  of  the  debtor's  claim 
that  the  team  was  exempt,  levied  on  and 
sold  the  same,  it  was  held  in  Shear  v.  Rey- 
nolds, 90  111.  238,  that  the  officer  was  liable 
for  the  statutory  penalty  without  regard  to 
what  other  property  the  debtor  might  have 
owned,  as  the  action  of  the  officer  was  a  vir- 
tual denial  to  the  debtor  of  any  opportunity 
either  to  make  a  selection  or  to  produce 
other  property. 

So,  if  the  debtor  is  unable  to  deliver  to  the 
sheriff  other  property  demanded  by  the  offi- 
cer as  a  condition  of  the  debtor's  selecting 
that  as  exempt  which  has  been  levied  upon, 
by  reason  of  the  fact  that  the  other  property 
is  held  by  another  sheriff  in  another  county, 
the  judgment  creditor  having  caused  two 
executions  to  different  counties  to  be  issued, 
and  property  of  the  debtor  levied  upon  in 
each  county,  the  officer  will  not  be  justified 
in  selling  the  selected  property.  Keefer  v. 
Guffin,  38  111.  App.  622. 

A  debtor  is  not  required  to  tender  other 
property  as  a  condition  of  asserting  a  claim 
of  exemption  to  that  levied  upon  if  he  has 
BO  more  property  than  the  law  allows  him 
as  exempt  (Vaughan  v.  Thompson,  17  111. 
78),  or  if  the  property  taken  is  specifically 
exempt,  and  the  officer,  before  seizing  it,  is 
notified  of  the  claim  of  exemption  (Amend 
V.  Murphy,  69  111.  337). 
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And  the  law  was  declared  to  be,  in  Vaugh- 
an V.  Thompson,  supra,  that  the  debtor 
under  such  circumstances  did  not  forfeit 
his  right  to  the  property  levied  upon  by 
mere  prevarication,  pretending  that  be  had 
when  he  did  not  have  other  property;  but 
that  if  the  officer  sold  the  property  levied 
upon  imder  the  belief  and  pretense  that  the 
debtor  had  other  propertv  which  he  neglect- 
ed or  refused  to  surrender  in  lieu  of  that 
taken,  he  must  sell  at  his  own  peril  of  the 
truth  as  it  might  be  shown  to  be. 

See  also  Stirman  ▼.  Smith,  under  II.  c, 
supra. 

IV.  Time  for  selection, 

a.  In  general;  reasonable  time* 

Where,  at  the  time  of  the  levy,  the  debtor 
claimed  his  exemptions,  but  refused  to  select 
the  articles  which  he  desired  to  retain,  alleg- 
ing that  he  desired  to  consult  counsel  as  to 
the  legal  effect  of  a  former  appraisement  of 
the  same  goods,  it  was  held  in  Elliott  v. 
Flanigan,  37  Pa.  425,  that  the  officer  should 
have  permitted  him,  upon  his  request  po  to 
do,  to  make  the  selection  the  following 
morning. 

The  selection  by  the  debtor  under  a  stat- 
ute exempting  $100  worth  of  property  suit- 
ed to  his  position  in  life,  to  be  selected  by 
him,  should  be  made  before  the  levy,  or 
when  he  has  notice  thereof.  Amend  v. 
Smith,  87  III.  198. 

The  selection  of  the  exempt  property 
should  be  made  by  the  debtor  at  the  time  of 
the  levy,  if  he  is  present,  or,  if  not  present, 
he  should  make  tlie  selection  and  notify  the 
officer  thereof  within  a  reasonable  time  after 
the  levy.  Frost  v.  Shaw,  3  Ohio  St.  270. 
See  also  to  a  similar  effect,  Borlard  v. 
O'Neal,  22  Cal.  504 ;  Gavitt  v.  Doub,  23  Cal. 
78;  Zielke  t.  Morgan,  50  Wis.  560,  7  N.  W. 
651 ;  and  Brooks  v.  Hathaway,  8  Hun,  290. 

So,  in  White  ▼.  Thompson,  3  Or.  115  the 
rule  was  laid  down  that,  under  the  statute 
of  that  state,  property  could  not  be  claimed 
by  the  debtor  as  exempt  from  execution 
unless  selected  and  reserved  by  him  at  the 
time  of  the  levy,  or  before  sale  and  within 
a  reasonable  time  after  the  levy  is  made 
known  to  him,  it  being  too  late  for  one 
knowing  of  the  levy  from  the  first  to  set  i  p 
the  claim  after  sale. 

And  in  Smith  v.  Slade,  57  Barb.  637,  it 
was  said  that  if  the  aiticles  enumerated  by 
the  statute  as  exempt  within  the  value  of 
$250  exceeded  that  limit,  the  debtor  might 
elect  the  property  he  would  have  exempted 
if  the  election  was  made  within  a  reason- 
able time. 

In  Borland  v.  O'Neal,  22  Gal.  504,  and 
Gavitt  V.  Doub,  23  Cal.  78,  delays  of  four 
and  five  months  respectively  on  the  part  of 
the  debtor  in  claiming  the  exemption  were 
r^arded  as  warranting  the  conclusion  that 
the  debtor  had  waived  his  right  of  selection. 
In  the  former  case,  however,  there  was  the 
additional  circumstance  that  the  debtor  had, 
after  the  levy  and  before  the  commencement 
of  the  suit,  disposed  of  other  personal  prop- 
erty. The  court  said  that  what  would  con- 
'  stitute  a  reasonable  time  would  depend  upon 
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the  particular  circumstances  of  each  case; 
but  that  the  delay  in  this  instance  greatly 
exceeded  a  reasonable  time,  especially  as  the 
debtor  showed  no  excuse  for  the  delay,  or 
good  reason  why  the  selection  was  not  pre- 
viously made;  but  that  there  might  be  cases 
where  notice  of  the  selection,  given  at  any 
time  before  the  sale,  would  be  sufficient,  as 
where  it  appeared  that  no  injury  had  been 
caused  by  the  delay. 

So,  in  Brooks  v.  Hathaway,  8  Hun,  290, 
the  debtor,  who,  at  the  time  of  the  levy,  had 
three  or  four  other  wagons  besides  that 
levied  on  and  sold  by  the  defendant,  did  n  t 
claim  the  property  levied  on  as  exempt  until 
more  than  a  month  after  he  had  knowledge 
of  the  levy,  in  the  meantime  disposing  of  his 
other  wagons;  and  it  was  held  error  to  in- 
struct as  matter  of  law  that  the  debtor  was 
entitled  to  recover,  and  to  refuse  to  submit  to 
the  jury  the  question  whether  he  was  not 
prevented  from  recovering  from  the  officer 
damages  for  the  sale  of  the  wagon  by  reason 
of  tpe  length  of  time  which  elapsed  before 
he  claimed  it  as  exempt. 

A  delay  of  ten  weeks  before  attempting  to 
make  a  selection  of  the  exemptions,  after 
an  assignment  for  the  benefit  of  creditors  of 
all  the  debtor's  property  except  that  which 
was  exempt,  was  held  in  Bong  v.  Parmentier, 
87  Wis.  129,  58  N.  VV.  243,  to  be  an  unreason- 
able delay  and  a  waiver  of  the  right  to  tlie 
exemptions. 

In  Keybers  v.  McComber,  67  Cal.  395,  7 
Pac.  838,  it  was  held  that  a  notice  to  the 
officer  that  the  debtor  claimed  the  two 
horses  levied  upon  as  exempt  from  execu- 
tion, given  six  days  after  the  levy,  the  debt- 
or not  being  present  at  the  time  of  the 
levy,  would  be  deemed  to  have  been  made  in 
time,  in  the  absence  of  a  showing  to  the 
contrary.  The  court  said  it  was  not  incum- 
bent  upon  the  debtor  to  make  the  election 
at  the  date  of  the  levy,  for,  so  far  as  ap- 
peared, he  was  not  present  thereat;  but  it 
devolved  upon  him  to  do  so  within  a  reason- 
able time  after  notice  of  the  levy. 

Where  a  debtor  had  two  cows,  one  of 
which  was  exempt  from  execution,  it  was 
held  in  Savage  v.  Davis,  134  Mass.  401,  that 
if  the  debtor  had  the  right  to  elect,  after 
the  levy  and  removal  of  the  animals,  which 
he  would  claim  as  exempt,  his  election 
must  be  made  within  a  reasonable  time; 
and  that  whether  he  had  exercised  his  right 
of  election  within  a  reasonable  time  was  a 
question  for  the  jury.  It  was  said  that  the 
election  must  be  made  so  promptly  as  not  to 
mislead  the  officer  into  the  belief  that  the 
debtor  acquiesces  in  the  selection  which  has 
been  made;  and  that  if  the  election  is  not 
made  by  the  debtor  within  a  reasonable 
time,  and  the  officer,  in  good  faith,  m\:kes  an 
election  for  the  debtor,  the  latter  is  bound 
bv  the  officer's  election.  The  contention  was 
rejected  that  the  debtor  could  make  an  elec- 
tion at  any  time  before  the  sale. 

In  Savage  y.  Davis,  supra,  it  was  found 
that  the  debtor  had  not  made  an  election 
within  a  reasonable  time,  where  the  election 
was  made  on  the  day  of  sale,  six  days  after 
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the  property  had  been  removed  from  the 
debtor's  premises,  and  seven  days  after  it 
had  been  seized. 

Where  the  debtor  had  a  pair  of  oxen  and 
also  a  horse,  and  was  entitled  to  retain  the 
oxen  or  horse  as  exempt,  it  was  said  in  Col- 
son  V.  Wilson,  58  Me.  416,  that  the  debtor 
''must  signify  his  wishes  to  the  officer,  when 
the  attachment  is  made,  if  he  has  the  oppor- 
tunity to  do  so;  otherwise  he  will  be  deemed 
to  have  waived  his  right  thereafterwards 
to  hold  the  property  as  exempt  from  at- 
tachment and  execution." 

But  if  the  officer  fails  to  give  notice  to 
the  debtor  of  the  execution  and  of  the  in- 
tended levy,  it  was  said,  in  Cook  v.  Scott,  6 
111.  333,  that  the  debtor  has  the  right,  after 
the  levy,  to  make  a  selection  of  the  property 
taken  on  e.xecution  if  it  is  such  as,  before 
the  levy,  he  might  have  selected,  the  same 
as  he  could  have  done  before  the  levy. 

And  the  fact  that  the  debtor  at  the  time 
of  the  levy  does  not  select  the  property 
which  he  claims  as  exempt  does  not  deprive 
him  of  the  right  subsequently  to  claim  the 
property  levied  on  as  exempt,  where  the 
statute  provides  that  when  an  officer  is 
about  to  levy  an  execution  upon  property 
any  part  of  which  is  claimed  as  exempt,  he 
shall  demand  of  the  debtor  that  he  make  a 
selection  of  the  property  claimed  by  him  as 
exempt,  if  the  officer,  although  the  debtor 
claims  the  property  levied  on  as  exempt, 
makes  no  request  of  the  debtor  to  select  the 
property,  and  gives  him  no  notice  that  it  is 
his  duty  or  privilege  to  do  so.  Bank  of 
Gulfport  v.  O'Neal,  86  Miss.  45,  38  So.  630. 

A  debtor  need  not  wait  until  an  attach- 
ment is  attempted  to  make  a  selection, 
where  he  owns  two  horses,  only  one  of 
which  he  is  entitled  to  claim  as  exempt. 
George  v.  Bassett,  54  Vt.  217,  where  it  was 
held  that  the  debtor  had  made  a  selection 
by  giving  a  bill  of  sale  to  secure  a  note 
previous  to  the  attachment,  the  horse  for 
which  the  bill  of  sale  was  given  being  de- 
scribed as  exempt. 

And  a  debtor  is  not  precluded  from  mak- 
ing a  selection  of  exempt  property,  as 
against  an  existing  debt,  before  an  execu- 
tion is  issued  or  a  judgment  rendered,  by 
a  statute  providing  that  a  person  entitled 
to  exemption  does  not  waive  his  right  there- 
to by  failing  to  select  exempt  property  or 
to  object  to  a  levy  thereon  unless  he  fails 
or  neglects  to  do  so  when  required  in  writ- 
ing by  the  officer  about  to  levy  thereon. 
G  rover  y.  Younie,  110  Iowa,  446,  81  N.  W. 
684.  In  this  instance  the  debtor  was  held 
to  have  selected  his  exemptions  by  giving 
a  chattel  mortgage,  in  which  his  wife  did 
not  join,  on  other  property,  a  statute  pro- 
viding that  a  mortgage  of  personal  prop- 
erty which  might  be  held  exempt  from  ex- 
ecution should  not  be  valid  unless  signed 
by  both  the  hu8l>and  and  wife. 

Where,  in  levying  an  attachment  upon 
four  head  of  horses,  two  of  which  the 
debtor  might  claim  as  exempt,  the  officer 
did  not  request  the  debtor  to  select  his 
exemption  and  point  out  the  animals  to  be 
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levied  upon,  as  provided  by  the  statute,  it 
was  held,  in  Hall  v.  Miller,  21  Tex.  Civ. 
App.  336,  51  S.  W.  C6,  that  the  debtor  had 
the  right  to  make  the  selection  of  the  ex- 
emptions at  the  time  of  the  trial  of  the 
action  in  which  the  attachment  was  issued. 

If  the  debtor  is  absent  at  the  time  of 
the  levy  of  the  attachment,  he  may  make 
the  selection  after  his  return  and  notice 
of  the  attachment;  at  least,  if  he  is  not 
purposely  absent  to  avoid  notice  to  make 
the  selection.  Haskins  v.  Bennett,  41  Vt. 
698. 

Under  the  Minnesota  statute  providing 
that  when  a  levy  is  made  on  property  of 
any  class  or  species  which  is  exempt  from 
execution  to  a  specified  amount  or  value, 
the  officer  levying  the  execution  may  make 
an  inventory  of  the  property,  and  cause  the 
same  to  be  appraised,  and  that,  "such  in- 
ventory being  completed,''  the  debtor  may 
select  property  not  exceeding  the  amount  or 
value  exempt,  but  that,  if  the  debtor  does 
not  make  the  selection,  the  officer  shall 
make  the  same,  the  debtor  has  no  right  to 
make  the  selection  until  the  inventory  and 
appraisal  are  made,  for  which  a  reasonable 
time  should  be  allowed.  TuUis'v.  Orthwein, 
5  Minn.  377,  Gil.  305. 

The  debtor  is  not  required  to  make  a 
selection  until  after  an  appraisement  of  the 
property  has  been  made.  Kelley  v.  McFad- 
den,  80  Ind.  536. 

The  time  for  the  debtor  to  elect  whether 
he  would  retain  real  or  personal,  property, 
was  said  in  Bowman  v.  Smiley,  31  Pa.  225, 
72  Am.  Dec.  738,  to  be  after  the  appraisers 
had  been  summoned. 

See  also  Seaman  v.  Luce,  under  II.  a, 
supra. 

h.  Before  sale. 

Hie  rule  has  been  laid  down  that  the 
debtor  may  select  his  exemptions  at  any 
time  before  the  sale  of  the  property  levied 
upon,  if  he  has  not,  by  refusal  to  select  or 
by  other  acts  or  declarations,  waived  his 
rights.  Ross  v.  Hannah,  18  Ala.  125;  Rice 
v.  Nolan,  33  Kan.  28,  6  Pac.  437;  State 
ex  rel.  Fulkerson  v.  Emmerson,  74  Mo.  607 ; 
Pyett  V.  Rhea,  6  Heisk.  136  (an  instruction 
being  approved  that  whether  the  debtor  se- 
lected the  horse  in  controversy  before  the 
levy  made  no  difference,  as  he  had  the  right 
to  claim  it  at  any  time  before  the  sale). 
See  also  Madera  v.  Holdrege,  4  Colo.  App. 
126,  35  Pac.  52,  the  court  saying  that  the 
authorities  generally  hold  that  the  selec- 
tion may  be  made  at  any  time  prior  to 
the  sale. 

The  debtor  has  the  right  to  make  the 
selection  before  the  property  is  sold,  al- 
though after  the  sale  has  commenced.  State 
ex  rel.  Fulkerson  v.  Emmerson,  74  Mo.  607. 
But  see  State  v.  Boulden,  57  Md.  314,  and 
Miles  V.  State,  73  Md.  398,  21  Atl.  51, 
where  the  rule  was  laid  down  that  the 
selection  must  be  made  before  the  sale  has 
commenced,  or  the  debtor  will  be  deemed 
to  have  waived  his  rights. 

Under  the  Ohio  statute  giving  the  debtor  I 
the  right  to  select  exempt  property  at  any ' 
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time  before  sale,  the  right  to  select  prop- 
erty attached  as  exempt  is  not  cut  off  by 
the  order  of  sale  in  the  attachment  pro- 
ceedings. Close  V.  Sinclair,  38  Ohio  St. 
530. 

If  the  officer  deprives  the  debtor  of  the 
opportunity  to  make  a  selection  of  the  ex- 
emptions before  a  sale  of  the  property,  the 
debtor  may  elect  to  take  the  property  sold 
and  sue  for  its  value.  Stilson  v.  Gibbs,  53 
Mich.  280,  18  N.  W.  815. 

In  McCluskey  v.  McNeely,  8  111.  578,  it 
was  said  that  if  the  officer,  as  it  is  his 
duty  to  do,  notifies  the  debtor  before  the 
levy  is  made,  that  he  has  the  execution  and 
is  about  to  levy,  the  selection  should  be 
made  before  the  levy;  but  if  the  officer  does 
not  notify  the  debtor  before  the  levy,  the 
selection  may  be  made  and  notice  given  at 
any  reasonable  time  before  the  sale. 

R.  £.  H. 
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MARGARET  APPEL,  Appt., 

v. 

CHICAGO,    MILWAUKEE,    &    ST.    PAUL 

RAILWAY    COMPANY,   Respt. 

(_  s.  D.  — ,  148  N.  W.  613.) 

Eminent  domain  —  liability  of  successor 
of  wrongdoer. 

The   lien    for    compensation   provided   by 

Note,^'  lAability  of  successor  of  railroad 
company  for  damages  to  abutting 
property  from  construction  of  rood  in 
street. 

To  the  note  appended  to  Hanncgan  v. 
Denver  &  S.  F.  R.  Co.  16  L.R.A.(N.S.)  874, 
of  which  this  is  a  continuation,  may  be 
added  Guinn  v.  Ohio  River  R.  Co.  46  W.  Va. 
151,  76  Am.  St.  Rep.  806,  33  S.  E.  87,  which 
holds  that  where  a  railroad  company  builds 
its  road  in  a  street,  and  thereby  injures  access 
to,  and  damages,  a  lot  abutting  on  the  street, 
such  damage  is  original  and  permanent,  and 
the  company  building  the  road  is  liable, 
but  a  company  subsequently  leasing  and 
operating  the  road  is  not  liable,  therefor. 

The  cases  used  by  the  court  in  Afpel  v. 
Chicago,  M.  &  St.  P.  R.  Co.  in  arriving  at 
its  decision  are  sufficiently  set  out  in  the 
opinion  of  that  case. 

As  to  necessity  of  notice  to  make  owner 
of  premises  liable  for  continuing  nuisance 
created  by  predecessor,  see  notes  to  Chicago, 
R.  I.  &  P.  R.  Co.  V.  Martin,  27  L.R.A.(N.S.) 
164,  and  Daniels  v.  St  Louis  &  S.  F.  R.  Co. 
50  L.R.A.(N.S.)  929. 

As  to  necessity  of  notice  to  purchasing 
railroad  company  to  construct  culverts, 
where  the  road  was  originally  constructed 
without  them,  see  note  to  Tetherington  v. 
St.  Louis,  T.  &  E.  R.  Co.  12  L.R.A.(N.S.) 
571. 

As  to  joint  liability  of  successive  owners 
of  property  for  nuisance  maintained  thereon, 
see  note  to  Brose  v.  Twin  Falls  Land  &  Wa- 
ter Co.  46  L.R.A.(N.S.)   1187.       J.  D.  C. 


398 


SOUTH  DAKOTA  SUPREME  COURT. 


the  Constitution  for  injury  to  abutting  prop- 
erty by  the  location  of  a  railroad  in  a  street 
may  be  enforced  against  the  property  in  the 
hands  of  a  successor  in  title  of  the  corpora- 
tion which  located  the  road,  if  it  undertakes 
to  operate  the  same,  without  making  the 
predecessor  a  party  to  the  proceeding. 

(August   10,   1914.) 

APPEIAL  by  plaintiff  from  an  order  of 
the  Circuit  Court  for  Pennington  Coun- 
ty, overruling  a  motion  for  new  trial  in  an 
action  brought  to  recover  damages  for  al- 
leged interference  with  the  use  and  enjoy- 
ment of  plaintiff's  property  which  resulted 
in  a  judgment  in  favor  of  defendant.  Re- 
versed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Schrader  &  liewis,  for  appel- 
lant: 

Where  a  railroad  corporation  has  taken 
or  damaged  property  without  paying  there- 
for, and  then  conveyed  its  railroad  to  a 
second  corporation,  which  continues  to  oper- 
ate the  road,  the  person  damaged  may  sue 
the  latter  corporation  without  joining  the 
first. 

Faulk  v.  Missouri  River  k  N.  W.  R.  Co. 
28  S.  D.  1,  132  N.  W.  233,  Ann.  Cas.  191 3E, 
1130;  Harbach  v.  Des  Moines  K.  C.  R.  Co. 
80  Iowa,  593,  11  L.R.A.  113,  44  N.  W.  348; 
Penn  Mut.  L.  Ins.  Co.  v.  Heiss,  141  111.  35, 
33  Am.  St.  Rep.  273,  31  N.  E.  138;  Ft. 
Scott,  W.  k  W.  R.  Co.  v.  Fox,  42  Kan. 
490,  22  Pac.  683;  Hulett  v.  Missouri,  K.  & 
T.  R.  Co.  80  Mo.  App.  87 ;  McGowan  v.  Mis- 
souri P.  R.  Co.  23  Mo.  App.  203;  Little  Miami 
R.  Co.  V.  Hambleton,  40  Ohio  St.  496;  Tate 
V.  Missouri,  K.  &  T.  R.  Co.  64  Mo.  149; 
Stickley  v.  Chesapeake  &  O.  R.  Co.  93  Ky. 
323,  20  S.  W.  261;  New  York,  C.  t  St. 
L.  R.  Co.  V.  Hammond,  132  Ind.  475,  32  N. 
E.  83 ;  Lewis,  Em.  Dom.  3d  ed.  §§  120,  127, 
328,  880-88;  Searle  v.  Lead,  10  S.  D.  312, 
39  L.R.A.  345,  73  N.  W.  101. 

Messrs.  Robert  Burton  and  Porter  & 
Grantham  for  respondent. 

Polley,  J.,  delivered  the  opinion  of  the 
court : 

Plaintiff,  who  is  also  appellant,  is  the 
owner  of  a  number  of  town  lots,  with  a 
dwelling  house  thereon,  facing  upon  one  of 
the  streets  in  Rapid  City.  The  building  is 
occupied  by  plaintiff  and  her  family  as  a 
residence.  In  her  complaint  she  alleges 
that,  while  she  was  the  owner  of,  and  so  oc- 
cupying, said  premises,  and  about  the  year 
1907,  the  defendant,  together  with  its  pred- 
ecessor in  interest,  the  White  River  Val- 
ley Railway  Company,  located  and  con- 
structed a  railroad  along  and  upon  said 
street  in  front  of  plaintiff's  said  lots  and 
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dwelling  house,  and  ever  since  said  time 
has  operated  said  railroad  along  said  street 
throughout  its  entire  length,  thereby  ren- 
dering said  street  wholly  impassable  for 
vehicles  and  traffic,  and  destroying  all 
means  of  egress  and  ingress  to  and  from 
said  lots,  and  diminishing  the  amount  of 
light  and  air  to  which  she  would  be  other- 
wise entitled  as  an  appurtenance  to  said 
premises;  that,  although  defendant  is 
vested  with  the  right  of  eminent  domain, 
no  steps  have  ever  been  taken  by  defendant 
to  ascertain  the  amount  of  damage  caused 
plaintiff  by  the  construction  and  operation 
of  said  railway;  and  that  such  construction 
and  operation  of  said  railway  are  without 
right  or  payment  therefor.  Plaintiff  aska 
judgment  that  she  recover  damage  in  the 
sum  of  $1,000,  and  that  such  judgment  be 
declared  a  first  lien  upon  said  railway  and 
its  appurtenances,  and  that,  if  said  judg- 
ment be  not  paid  within  a  time  to  be  fixed 
by  the  court,  said  railway  and  appurte- 
nances be  sold  to  satisfy  the  same.  Ihe  de- 
fendant, by  its  answer,  denied  that  the 
property  had  been  damaged  $1,000,  or  any 
sum  in  excess  of  $75,  and  alleged  that  de- 
fendant had  acquired  said  railway  and  right 
of  way  after  the  railway  had  been  con- 
structed and  was  in  use,  for  value  and  with- 
out any  notice  or  knowledge  of  plaintiff's 
claim;  that  said  right  of  way  had  been  ac- 
quired from,  and  full  compensation  made 
therefor  to,  the  rightful  owner  thereof;  and 
that  plaintiff  acquired  her  interest  in  said 
lots  subject  to  defendant's  right  of  way 
and  right  to  use  the  same,  and  after  full 
compensation  had  been  made  therefor. 

It  appeared  as  a  fact  that,  prior  to  the 
construction  of  the  said  railroad,  the  city 
council  had,  by  ordinance,  granted  the  said 
White  River  Valley  Company  the  right  to 
construct  and  operate  said  railroad  along 
and  over  the  said  street. 

At  the  trial;  and  while  plaintiff  was  put- 
ting in  her  evidence,  it  appeared  as  a  fact 
that  the  said  White  River  Valley  Railway 
Company  owned  said  railroad  and  operated 
the  same  from  the  time  of  its  construction 
— some  time  about  the  year  1907 — ^to  about 
April,  1910,  when  it  was  sold  and  trans- 
ferred to  defendant,  who  had  operated  it 
since  that  time.  Upon  this  state  of  the 
case,  defendant  moved  the  court  to  dismiss 
the  action,  upon  the  ground:  "That  it  ap- 
pears by  the  testimony  now  in  evidence  be- 
fore the  court  that  the  injury  to  the  prop- 
erty, if  any,  was  suffered  at  a  time  prior 
to  the  ownership  or  any  interest  of  the  de- 
fendant company  in  the  property;  that  the 
injury  was  done  by  another  than  the  de- 
fendant in  court,  and  presumably  by  the 
grantoi*  of  the  defendant,  the  White  River 
Valley  Railroad  Company;  the  damage  hav- 
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ing  been  done  hy  the  White  River  Valley 
Railroad  Company,  and  cause  of  action 
having  matured  at  the  time  ol  th«  injury, 
therefore,  the  defendant  now  in  court  is  not 
liable  to  the  plaintiff  on  account  thereof, 
and  for  the  foreclosure  of  any  lien  for  dam- 
ages by  reason  of  such  injury,  the  White 
River  Valley  Railway  Company  is  a  neces- 
sary party  under  the  record  in  this  oase, 
and  the  action  cannot  be  maintained  as 
against  the  Chicago,  Milwaukee,  &  St.  Paul 
Company  alone." 

This  motion  wsa  granted,  and  judgment 
entered  dismissing  the  case  at  plaintiff's 
cost.  A  motion  for  new  trial  was  over- 
ruled, and  plaintiff  appeals. 

Defendant  does  not  question  plaintiff's 
title  to  the  lots  involved;  neither  does 
plaintiff  claim  to  be  the  owner  of  the  fee 
to  the  street,  and  is  not  trying  to  recover 
for  the  increased  burden  placed  thereon  by 
the  construction  and  operation  of  the  rail- 
road. Her  claim  to  damage  is  based  solely 
upon  the  interference  with  the  use  and  en- 
joyment of  her  said  dwelling  house  and  the 
lots  upon  which  it  stands.  The  damage 
claimed  therefor  is  consequential,  rather 
than  for  a  taking  of  any  of  her  property; 
but  that  she  has  been  damaged  in  the  use 
and  enjoyment  of  her  property,  to  some  ex- 
tent,  by  the  construction  and  operation  of 
the  railroad,  is  admitted.  It  must  also  be 
conceded  that  the  damage  is  what  is  known 
as  original  and  permanent  damage,  and  not 
a  case  of  a  continuing  nuisance,  giving  rise 
to  a  new  cause  of  action  frcnn  day  to  day 
during  the  continuance  of  the  nuisance. 
This  leaves  for  consideration  but  the  single 
question :  May  the  plaintiff  recover  her  dam- 
age from  the  defendant  (the  present  owner 
of  the  railroad),  or  must  such  damage,  if 
recovered  at  all,  be  from  the  White  River 
Valley  Railway  Company,  the  company 
that  owned  the  same  at  the  time  of,  and 
lor  some  time  following,  its  construction? 

The  measure  of  plaintiff's  damage  is  the 
difference  between  the  value  of  the  prop- 
erty immediately  before  and  immediately 
after  the  construction  of  the  railroad.  This 
having  been  done  by  the  White  River  Val^ 
ley  Railway  Company,  it  was  this  com])any, 
of  course,  that  caused  the  damage;  and, 
under  respondent's  theory,  it  is  from  this 
company  alone  that  recovery  can  be  had; 
respondent  contending  that  it  is  not  liable 
for  damages  caused  by  its  predecessor.  In 
this  position  respondent  claims  to  be  sup- 
ported by  the  weight  of  authority,  and  cites 
and  relies  upon  the  following  authorities: 
Guinn  v.  Ohio  River  R.  Co.  46  W.  Va.  161, 
76  Am.  St.  Rep.  806,  33  S.  £.  87;  Atchi- 
son, T.  &  S.  F.  R.  Co.  V.  Anderson,  65  Kan. 
202,  69  Pac.  158;  Denver  &  S.  F.  R.  Co.  v. 
Hannegan,  43  Colo.  122,  16  L.R.A.(N.S.) 
L.R.A.1915D. 


874,  127  Am.  St.  Rep.  100,  95  Pac.  343; 
and  Frankle  v.  Jackson  (C.  C.)  30  Fed. 
398. 

While  it  is  true  that  these  cases  appear 
to  support  respondent's  contention,  it  is  also 
true  that  none  of  them  present  the  same  sit- 
uation as  the  case  at  bar.  In  Guinn  v. 
Ohio  River  R.  Co.  the  railroad  causing  the 
damage  was  constructed  by  one  company 
under  a  license  from  the  city,  and,  after 
it  had  been  operated  for  some  time,  was 
leased  to  another  company.  The  action  was 
against  the  lessee.  The  court  held  that  "a 
lessee  railroad  company  is  not  liable  for  a 
completed  tort  of  its  lessor  railroad  com- 
pany," and  that  the  lessor  was  liable  if 
either  was.  In  Atchison,  T.  k  S.  F.  R.  Co. 
T.  Anderson  the  railroad  causing  the  dam- 
age was  constructed  and  put  into  operation 
by  one  company  under  a  license  from  the 
city,  ^nd  thereafter  leased  to  another  com- 
pany. The  action  was  brought  against  the 
leesee  alone.  The  court  reversed  the 
judgment  against  the  lessee,  but  the 
reversal  seems  to  be  based  upon  the 
ground  that  there  had  been  no  change 
of  ownership  of  the  road,  the  court 
saying:  "In  this  case  there  was  never  any 
change  of  ownership,  but,  on  the  contrary, 
the  company  which  laid  down  the  track  in 
1889  owned  it  at  the  time  this  action  was 
commenced  in  the  court  below,  and  when 
the  defendant  in  error  obtained  judgment 
against  the  Santa  F6  Company"— clearly 
implying  that,  had  the  defendant  taken  by 
purchase  instead  of  by  lease,  plaintiff  might 
have  recovered. 

In  Denver  k  S.  F.  R.  Co.  v.  Hannegan, 
43  Colo.  129,  16  L.R.A.(N.S.)  877,  127  Am. 
St.  Rep.  100,  95  Pac.  343,  the  railroad  was 
constructed  imder  a  permit  of  the  eity  coun- 
cil, and,  after  being  operated  for  a  period 
of  five  years  by  the  company  that  con- 
structed it,  was  sold  to  the  defendant,  who 
immediately  leased  it  to  a  third  company, 
who  was  operating  it  at  the  time  the  action 
was  commenced.  It  also  appeared  that, 
some  time  after  the  commencement  of  the 
action,  but  prior  to  the  trial,  the  rails  and 
ties  used  in  the  construction  of  the  road 
were  torn  up  and  removed,  and  the  street 
was  entirely  abandoned  for  railway  pur- 
poses. Plaintiff  had  judgment,  which,  on 
appeal,  was  reversed,  the  court  saying: 
*' Where,  as  in  the  case  at  bar,  nothing  ap- 
pears in  the  record  either  by  pleadings  or 
proofs  tending  to  show  that  the  sale  was 
made  upon  inadequate  consideration,  or 
that  it  was  characterized  by  bad  faith  in 
any  manner,  the  purchaser  takes  the  prop- 
erty without  liability  for  the  payment  of 
the  vendor's  unsecured  debts.  ^Where  a  cor- 
poration transfers  all  of  its  assets  to  an- 
other corporation,  which  does  not  agree  to 
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assume  the  liabilities  of  the  selling  corpora- 
tion, and  both  corporations  maintain  a  separ 
rate  existence,  then,  in  the  absence  of  fraud, 
the  purchasing  corporation  will  not  be  an- 
swerable for  any  debts  of  the  selling  corpo- 
ration,"'—citing  10  Cyc.  1268;  Goldmark 
v.  Magnolia  Metal  Ca  44  App.  Div.  35,  60 
N.  Y.  Supp.  426;  Brundred  v.  Rice,  49  Ohio 
St.  660,  34  Am.  St.  Rep.  589,  32  N.  E.  169 ; 
Montgomery  Web  Co.  v.  Dienelt,  133  Pa. 
685,  19  Am.  St.  Rep.  663,  19  Atl.  429. 

The  court  was  not  satisfied  to  rest  its  con- 
clusion upon  this  ground  alone,  however, 
and  emphasized  the  fact  that  the  action  was 
not  commenced  for  more  than  six  years  after 
the  construction  of  the  road;  that,  at  the 
time  of  the  purchase  by  the  Denver  k  Santa 
F6  Company,  it  had  no  notice  or  knowledge 
that  plaintiff  claimed  compensation  from  the 
company  that  constructed  the  road;  nor 
that  either  of  the  defendants  had  any  in- 
timation of  such  claim  until  the  commence- 
ment  of  the  action.  In  FranUle  v.  Jackson 
a  railroad  was  so  constructed  and  operated 
on  one  of  the  streets  of  the  city  as  to  dam- 
age the  abutting  property  of  the  plaintiff. 
Thereafter,  but  prior  to  the  commencement 
of  the  action,  the  road  was  placed  in  the 
hands  of  a  receiver,  and  plaintiff  named 
the  receiver  as  defendant.  The  court  went 
no  further,  so  far  as  the  case  at  bar  is  con- 
cerned, than  to  hold  that  the  receiver  was 
a  proper  party  defendant,  although  the 
question  of  proper  parties  defendant  was 
not  at  issue  in  the  case.  In  none  of  these 
cases  is  any  reference  made  to  the  consti- 
tutional rights  involved;  nor,  in  fact,  can 
it  be  inferred  from  anything  said  in  any  of 
these  decisions,  that  the  states  where  such 
decisions  were  rendered  have  constitutional 
provisions  similar  to  §  13,  art.  6,  of  our 
Constitution.  This  section  reads  as  fol- 
lows: "Private  property  shall  not  be  taken 
for  public  use,  or  damaged,  without  just 
compensation  as  determined  by  a  jury, 
which  shall  be  paid  as  soon  as  it  can  be 
ascertained,  and  before  possession  is  taken. 
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Under  this  provision,  plaintiff  was  en- 
titled to  compensation  for  the  injury  caused 
by  the  construction  and  operation  of  the 
railroad.  She  was  entitled  to  such  compen- 
sation from  the  White  River  Valley  Rail- 
way Company;  and,  because  such  compensa- 
tion was  not  paid,  that  company,  so  far  as 
the  rights  of  this  plaintiff  are  concerned, 
was  a  trespasser,  and  was  invading  her 
rights  so  long  as  it  continued  to  operate 
the  road.  It  acquired  no  rights  as  against 
her,  and,  as  against  her,  it  could  convey  no 
rights  to  its  grantee  and  successor  in  in- 
terest. When  the  defendant  took  over  and 
assumed  the  operation  of  the  railroad,  it 
became  an  independent  trespasser.  It  was 
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as  much  a  wrongdoer  as  its  predecessor  had 
been  while  it  was  operating  the  road,  and 
under  the  same  obligation  to  compensate 
plaintiff  that  its  predecessor  had  been.  Any 
other  rule  would  enable  a  person  or  com- 
pany  to  appropriate  another's  property, 
either  by  actual  taking  or  damaging,  and 
then,  by  sale  or  other  disposition,  leave  the 
damaged  party  wholly  remediless.  It  10 
conceded  by  respondent  that  the  railroad 
property,  when  conveyed  to  it,  was  subject 
to  a  lien  for  the  amount  of  plaintiff's  dam- 
age, and  no  reason  is  suggested  why  such 
damage  cannot  be  assessed  and  such  lien 
foreclosed  without  the  presence,  as  a  party 
defendant,  of  the  respondent's  predecessor 
in  interest.  It  is  not  claimed  that  the 
road  was  sold  to  respondent  under  any  war- 
ranties against  claims  for  damages  such  aa 
plaintiff's,  and,  if  it  were,  such  warranties 
could  in  nowise  affect  the  rights  of  the 
plaintiff.  If  the  presence  of  such  prede- 
cessor became  necessary  in  order  to  adjust 
the  rights  between  it  and  the  defendant, 
then  it  would  be  incumbent  upon  the  re- 
spondent, and  not  upon  the  plaintiff,  to 
bring  such  predecessor  into  the  case.  This 
not  only  seems  consonant  with  right  and 
justice,  but  in  harmony  with  the  trend  of 
modern  judicial  opinion.  Penn  Mut.  L.  Ins. 
Co.  V.  Heiss,  decided  by  the  Supreme  Court 
of  Illinois,  141  111.  35,  33  Am.  St.  Rep.  273, 
31  N.  E.  138,  is  a  leading  case  in  support 
of  this  doctrine.  After  the  injury  com- 
plained of  had  been  caused,  the  railroad 
causing  the  same  was  sold  to  plaintiff  in 
error.  After  the  sale,  suit  was  brought 
and  judgment  recovered  against  plaintiff  in 
error  alone  for  the  recovery  of  damages 
to  abutting  property.  The  contention  was 
made,  just  as  it  is  made  here,  that  the  ac- 
tion could  not  be  maintained  against  plain* 
tiff  in  error  without  joining  with  it  the 
company  that  had  owned  the  railroad  whou 
the  damage  was  caused.  The  judgment  was 
sustained,  the  court,  in  the  course  of  the 
opinion,  saying:  **Private  property  is  by  the 
constitutional  guaranty  secured  against 
being  thus  damaged  for  such  public  use 
without  compensation.  Therefore,  to  hold 
that  a  railroad  may  occupy  the  streets  of  a 
city,  and  thereby  damage  the  private  prop- 
erty of  abutting  or  adjacent  lot  owners, 
and,  by  reason  of  alienation  or  its  insolv- 
ency, may  continue  the  occupancy  and  in- 
fliction of  the  injury  without  indemnifying 
such  owner,  is  to  render  the  constitutional 
provision  nugatory,  and  the  safeguard  spe- 
cifically intended  by  the  people  to  be  thrown 
around  the  citizen  in  the  protection  of  the 
right  of  private  property  is  rendered  of  no 
avail.  It  may  be,  as  we  have  before  seen 
it  has  been  held,  that  the  citizen  is  remedi- 
less until  the  damage  has  actually  occurred, 
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and  by  appropriate  remedy  he  has  deter- 
mined the  extent  and  amount  thereof;  but 
when  the  damages  are  ascertained  in  the 
mode  provided  by  law,  the  right  of  the  lot 
owner  to  the  payment  of  the  same  as  com- 
pensation is  guaranteed  to  him  by  the  Con- 
stitution as  a  condition  to  the  continued  ap- 
propriation of  the  street  to  the  public  use 
whereby  the  injury  to  his  private  property 
is  inflicted.  As  we  have  seen,  it  is  not  in 
the  power  of  the  railroad,  by  alienation  or 
otherwise,  to  defeat  this  constitutional 
guaranty;  and  the  alienee,  purchaser,  or 
successor  will  be  required  to  take  notice  of 
the  provisions  restricting  the  power  to  take 
or  damage  private  property  for  public  use, 
and'  be  held  to  take  subject  to  the  burden 
cast  upon  the  railroad  by,  through,  or  un- 
der which  the  interest  is  acquired.  It  by 
no  means  follows,  as  seems  to  have  been 
supposed  in  some  of  the  cases,  that  a  right 
of  action  would  exist  against  the  new  com- 
pany, who  might,  as  successor  to  the  orig- 
inal railroad  company,  become  possessed  of 
the  franchise  and  property;  but  when  a 
mortgagee  or  a  successor  company  insists 
upon  a  continuation  of  the  use,  or  where 
there  is  an  appropriation  of  that  part  of 
the  railroad  whereby  the  damage  has  been 
occasioned,  the  right  of  the  lot  owner  to 
compensation  out  of  the  rea  is  absolute." 

Ft.  Scott,  W.  &  W.  R.  Co.  V.  Fox,  42 
Kan.  490,  22  Pac.  583,  is  a  case  where  one 
company  was  sought  to  be  held  liable  for 
damages  caused  by  the  construction  and 
operation  of  a  railway  that  had  been  con- 
structed by  a  preceding  company  in  a  pub- 
lic street.  In  the  course  of  the  opinion,  the 
court  said:  'The  principal  contention  of 
the  plaintiff  in  error  is  that  it  cannot  be 
held  liable  in  any  way  for  these  damages, 
for  the  reason  that  the  road  was  built,  and 
the  nuisance  created,  by  the  St.  Louis,  Ft. 
Scott  &  Wichita  Railroad  Company.  It  is 
true  that  a  sale  made  ai  alleged  would  con- 
vey a  title  to  the  purchasing  company  free 
from  all  claims  for  the  general  debts  of 
the  old  company,  but  the  liability  for  either 
the  creation  or  continuancw  of  the  nuisance 
does  not  fall  within  that  class.  The  old 
company  was  a  wrongdoer,  and  had  acquired 
no  right  to  deprive  Fox  of  the  use  of  the 
street  as  a  means  of  access  to  his  lots.  The 
company  had  made  no  compensation  for  this 
appurtenant  to  his  property,  nor  had  he  in 
any  way  released  or  waived  his  claim  for 
damages.  The  old  company,  having  no  right 
in  this  appurtenant,  could  convey  none,  nor 
could  the  claim  for  the  continuing  wrong 
and  injury  be  devested  by  a  sale  under  the 
mortgage  foreclosure.  If  the  owner  had 
consented  to  the  appropriation  in  any  way, 
or  had  stood  silent  for  a  lon^r  times  with 
knowledge  of  the  occupancy, 
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question  would  arise;  but  in  this  case  he 
promptly  pressed  his  claim  for  damages 
against  the  old  company,  and,  when  the 
transfer  of  the  property  and  franchises  was 
made,  he  as  promptly  adapted  his  pleadings 
to  the  change  of  ownership,  and  proceeded 
against  the  new  company.  There  has 
been  neither  waiver  nor  payment  of  the 
claim  for  damages.  The  obstruction  and 
nuisance  has  been  continued  by  the  purchas- 
ing company,  and,  while  it  cannot  be  held 
liable  for  the  wrongdoing  of  the  old  com- 
pany, it  cannot  escape  liability  for  the  in- 
jury inflicted  after  it  purchased  and  took 
possession  of  the  road.  The  blocking  of  the 
street  and  continuance  of  the  nuisance  by 
the  new  company  is  as  great  an  injury  to 
the  lot  owner  as  though  that  company  had 
originally  built  the  road  and  created  the 
nuisance.  It  might  have  limited  its  liabil- 
ity if,  after  taking  possession  of  the  road, 
it  had  restored  the  street  to  its  former  con- 
dition, or  to  such  a  condition  as  not  mate- 
rially to  impair  its  usefulness  as  a  means 
of  access  to  and  from  the  property.  As- 
suming the  facts  to  be  as  stated,  the  com- 
pany has  chosen  to  block  and  appropriate 
the  entire  street  for  its  own  purpose,  and 
both  the  company  and  the  owner  have 
treated  the  appropriation  as  a  permanent 
one.  For  this  permanent  appropriation  the 
plaintiff  in  error  must  respond  in  damages 
if  the  proof  sustains  the  averments  of  the 
petition." 

And  in  Stlckley  v.  Chesapeake  &  O.  R. 
Co.  93  Ky.  323,  20  S.  W.  261,  the  court  of 
appeals  of  Kentucky  said:  "It  seems  to  us 
there  can  be  no  •  good  reason  assigned  for 
relieving  a  vendee  from  all  liability  for  an 
injury  that  amounts  to  an  invasion  of  an- 
other's property,  where  his  possession  is 
based  upon  no  other  title  than  a  tortious 
entry  by  his  vendor.  The  act  of  the  vendor 
in  appropriating  the  property  being  wrong- 
ful, that  of  his  lessee  is  equally  so;  and, 
while  the  lessee  may  not  be  liable  for  the 
mode  of  the  original  entry,  he  is  neverthe- 
less liable  for  appropriating  this  property 
to  his  own  use.  There  is  no  question  of 
limitation  involved  in  this  case.  A  rail- 
road company  which  enters  upon  and  ap- 
propriates the  land  of  another  to  its  own 
use,  without  right,  cannot  transfer  its  cor- 
porate privileges  to  another,  so  as  to  justify 
a  continuance  of  the  wrong  in  its  vendee, 
as  if  the  latter  were  an  innocent  purchaser. 
It  is  a  taking,  in  both  instances,  without 
compensation  being  rreviously  made  to  the 
owner.  .  .  .  But  where  the  proximity 
of  the  road  to  the  dwelling  is  such  as  to 
prevent  the  reasonable  ingress  and  ogress 
to  and  from  the  premises,  or  to  cause  nec- 
essarily soot  and  cinders  to  enter  the  dwell- 
a  different '  ing,  then  it  becomes  a  taking  of  private 
26 
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property  for  public  use,  and  for  which 
compensation  must  be  made.  Fulton  v. 
Short  Route  R.  &  Transfer  Co.  85  Ky.  640, 
7  Am.  St.  Rep.  619,  4  S.  W.  332;  Louis- 
ville &  N.  R.  Co.  V.  Finley,  86  Ky.  294,  5 
S.  W.  753.  Lewis,  Eminent  Domain,  says: 
'No  right  can  be  acquired  in  private  prop- 
erty under  the  power  of  eminent  domain, 
except  subject  to  the  duty  of  making  just 
compensation  therefor;  consequently  the 
party  originally  taking  or  occupying  the 
property  cannot  transfer  to  another,  by 
lease  or  otherwise,  any  right  in  the  prop- 
erty, except  subject  to  the  same  duty.'" 

And  in  line  with  these  decisions  is  the 
decision  of  this  court,  Faulk  v.  Missouri 
River  &  N.  W.  R.  Co.  28  S.  D.  13,  132  N. 
W.  233,  Ann.  Cas.  1913E,  1130,  an  action 
to  recover  for  a  right  of  way  across  plain- 
tiff's land  that  had  been  appropriated  by 
defendant's  predecessor  in  interest  more 
than  sixteen  years  before  the  commence- 
ment of  the  action.  In  the  majority  opin- 
ion written  by  Corson,  J.,  the  court  say: 
"It  seems  also  to  be  well  settled  that  the 
present  railway  company,  defendant,  is  le- 
gally and  equitably  liable  aa  the  successor 
of  the  former  company  for  the  value  of  the 
premises  used  by  it  belonging  to  the  plain- 
tiff, and  that  before  it  can  legally  occupy 
and  possess  the  same  for  its  railroad  pur- 
poses, it  must  satisfy  the  claim  of  the 
plaintiff  for  its  value.  This  rule  seems 
to  be  established  upon  the  principle  that 
the  present  railway  company  is  no  more  en- 
titled to  occupy  and  use  the  premises  with- 
out paying  for  the  same  than  was  its 
predecessor.  Its  use  of  the  premises  is 
therefore  without  right  as  against  the 
plaintiff,  and  the  present  railway  company 
and  the  trust  company,  as  trustee  in  the 
mortgage  for  the  bonds  i^ued,  clearly  hold 
their  interest  therein  subject  to  the  supe- 
rior right  and  claim  of  the  plaintiff  to  be 
paid  for  the  premises  owned  by  him." 

While  that  was  an  action  to  recover  for 
the  physical  taking  of  the  property,  and 
this  is  an  action  based  upon  the  interfer- 
ence with  the  owner's  occupancy  and  en- 
joyment of  his  property,  the  principle 
governing  in  both  cases  is  the  same.  In 
each  case  the  present  owner  of  the  road  is 
attempting  to  profit  by  the  tortious  acts 
of  its  predecessor.  Respondent  undertakes 
to  distinguish  that  case  from  the  ca^e  at 
bar,  arguing  that  "defendant  company  was 
in  possession  of  the  plaintiff's  property 
without  title.  The  plaintiff  had  not  lost 
his  right  to  injunction  or  his  remedy  by 
ejectment,  and  could  have  had  either  ex- 
cept for  the  public  interest  involved." 

But  this  argument  refutes  itself,  for,  be- 
cause of  the  "public  interest  involved," 
neither  remedy  was  available  to  the  plain- 
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tiff.  The  same  is  true  of  the  case  at  bar. 
In  fact,  the  two  cases  are  quite  analogous, 
and  the  principle  applicable  to  one  is  ap* 
plicable  to  the  other.  On  the  whole,  it 
seems  to  us  that  the  plaintiff  is  entitled  to 
recover  from  the  defendant  for  the  depre- 
ciation in  the  value  of  her  property  caused 
by  the  construction  and  operation  of  the 
railroad  in  question,  and  that  the  trial 
court  was  in  error  in  not  submitting  the 
case  to  the  jury. 

The  judgment  and  order  appealed  from 
are  reversed,  and  a  new  trial  granted. 

Smilli,  P.  J.y  and  McKToy,  J.,  not  sitting. 

Petition  for  rehearing  denied  September 
16,  1914. 


TENNESSEE    SUPREME    COURT. 

JOSEPH  KNAFFL  et  al. 

V. 

KNOXVILLE  BANKING  &  TRUST  COM- 
PANY. 

RAND    POWDER   COMPANY,    Intervener, 

Appt. 

(130  Tenn.  336,  170  S.  W.  476.) 

Bank  —  deposit  of  checks  in  insolvent 
bank  —  stopping  payment. 

1.  One  who  has  deposited  checks  on  ac- 
count in  an  insolvent  bank  is  not  prevented 
from  having  payment  on  them  stopped  and 
reclaiming  them  from  the  bank's  receiver, 
by  the  fact  that  they  have  been  forwarded 
to  a  correspondent  bank  and  credited  to  the 
account  of  the  insolvent  one,  if  the  corres- 
pondent makes  no  claim  to  them. 

Same  —  set-ofT  by  indorser  of  note  of 
insolvent  maker. 

2.  A  depositor  in  an  insolvent  bank  who 
has  indorsed  a  note  discounted  by  it  cannot, 
after  he  has  been  indemnified  by  the  maker, 
set  off  his  liability  against  the  deposit  ac- 
coimt,  although  the  maker  is  insolvent. 

(November    14,    1914.) 

Note.  —  Rights,  against  receiver,  as  to 
paper  deposited  before,  but  not  coU 
lected  at  the  time,  the  bank  closed  its 
doors. 

I.  In  general,  402. 

II.  Where  title  to  paper  passed  to  bank 
by  the  terms  of  the  deposit  contract, 
404. 

III.  Where    officers    of    bank    knew    of    its 

insolvency  at  time  of  deposit,  404. 

IV.  Where  unauthorized  act  of  bank  had 

given  it  apparent  title,  406. 

/.  In  general. 

This  note  has  reference  to  the  closing  of 
the  bank  where  the  deposit  was  made,  and 
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APPEAL  by  intervener  from  a  decree 
of  the  Chancery  Court  for  Knox 
County  denying  its  claim  filed  in  a  pro- 
ceeding to  wind  up  the  affairs  of  the  de- 
fendant bank  aa  an  insolvent  corporation, 
to  an  equitable  set-off  of  its  deposit  account 
in  the  bank  against  its  liability  on  a  note 
held  by  the  bank.    Affirmed  in  part. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Bowen  &  Anderson,  for  appel* 
lant: 

Petitioner  is  entitled  to  reclaim  the 
checks  deposited  by  it  so  long  as  they  can 
be  found,  or  to  reclaim  the  proceeds  of 
said  checks  so  long  as  it  is  able  to  identify 
them  and  separate  them  from  the  general 
funds  of  the  bank. 

Klepper  v.  Cox,  97  Tenn.  534,  34  L.R.A. 


636,  66  Am.  St.  Rep.  823,  37  S.  W.  284; 
Williams  v.  Cox,  97  Tenn.  566,  37  8.  W. 
282. 

Where  insolvency  of  the  principal  is 
shown,  the  indorser,  or  the  party  really 
liable,  is  entitled  beyond  any  question  to 
set  off. 

Knaffle  v.  Knoxville  Bkg.  &  T.  Co.  128 
Tenn.  181,  50  L.R.A.(N.S.)  167,  159  S.  W. 
838. 

Messrs.  Wright  &  Jones,  Hugh  M. 
Tate,  and  D.  C.  Webb  for  appellee. 

WilUams,  J.,  delivered  the  opinion  of 
the  court: 

The  questions  for  decision  in  this  case 
arise  on  the  petition  of  intervention  filed 
by  the  Rand  Powder  Company  in  this    (a 


does  not  include  the  questions  that  arise  ' 
vrhere    a    correspondent     bank    closes     its 
doors  and  the  bank  of  deposit  does  not. 

The  question  of  trusts  in  proceeds  of  col- 
lections made  by  a  bank  when  insolvent 
was  considered  in  notes  to  Sayies  v.  Cox, 
32  L.R.A.  715,  and  American  Nat.  Bank  v. 
Pedley,  38  L.R.A.  (N.S.)  146.  The  prin- 
ciples underlying  the  cases  cited  in  these 
notes  are  the  principles  upon  which  the  cases 
cited  in  the  present  note  are  based.  The 
pre&ent  note  is,  however,  more  limited  in  its 
scope  than  the  earlier  notes,  in  that  it  in- 
cludes no  cases  in  which  it  appears  that  the 
collection  of  the  paper  was  complete  before 
the  bank  ceased  to  transact  business.  This 
limitation  is  important  for  the  reason  that 
in  most  cases  the  collection  is  regarded  as 
complete  when  the  bank  has  parted  with 
the  paper  and  received  value,  even  though 
the  value  consists  in  the  payment  of  its 
own  debt  to  another  bank.  The  courts 
sometimes  state  this  point  in  another  way. 
They  say  that  if  a  correspondent  bank  has, 
In  good  faith,  and  without  notice  of  the 
owner's  equity,  entered  credit  to  the  de- 
posit bank  for  the  paper,  and  the  account 
between  the  banks  is  such  that  the  receiver 
cannot  and  does  not  receive  the  proceeds  of 
the  paper,  the  owner  has  no  preference  over 
other  creditors  of  the  insolvent  bank,  for 
the  reason  that  he  cannot  trace  the  fund 
into  the  receiver's  hands.  See  Willoughby 
v.  Weinberger,  15  Okla.  226,  79  Pac.  777,  as 
cited  under  III.  infra,  as  illustrating  this 
point.  This  is  but  another  way  of  saying 
that  the  paper  was  collected,  so  far  as  the 
fund  for  distribution  is  concerned,  before 
the  bank  closed  its  doors.  The  question 
whether  or  not  the  correspondent  bank  is 
liable  under  such  circumstances  is  not  here 
considered.  See  cases  cited  in  the  earlier 
notes.  Another  limitation  upon  the  scope 
of  the  present  note  is  that  it  covers  only 
the  rights  of  depositors,  thus  excluding 
cases  that  involve  paper  which  the  bank 
held  for  collection. 

The  theory  upon  which  the  decisions  are 
based  is  that  one  in  possession  of  personal 
property  belonging  to  another  holds  it  in 
trust  for  the  owner,  unless  the  holder  is  an 
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innocent  purchaser  for  value.  Obviously, 
title  to  the  paper  or  to  the  proceeds  in  the 
claimant,  against  the  receiver  who  repre- 
sents the  creditors  of  the  insolvent  bank, 
is  a  necessary  condition  to  a  recovery  or  to 
the  establishment  of  a  preferred  claim  on 
the  theory  of  a  trust.  The  claimant  may 
prove  title  in  two  ways:  (1)  By  proving 
that  under  the  terms  of  his  agreement  with 
the  bank  title  remained  in  him  when  the 
bank  received  the  paper.  (The  question 
as  to  what  facts  will  be  considered  suffi- 
cient to  show  that  title  to  a  check  draw^n 
upon  another  bank,  and  credited  to  the 
owner's  deposit  account,  does  not  pass  to 
the  deposit  bank,  was  considered  in  notes 
to  Fayette  Nat.  Bank  v.  Summers,  7  L.R.A. 
(N.S.)  694,  and  to  Plumas  County  Bank  v. 
Bank  of  Rideout,  S.  A  Co.  47  L.R.A.  (NS.) 
552.  The  question  as  to  what  will  consti- 
tute a  transfer  of  title  is  not  considered  in 
the  present  note.)  (2)  By  proving  that, 
notwithstanding  the  fact  that  the  terms  of 
the  contract  of  deposit  may  have  been  such 
as  to  pass  title  to  the  bank,  the  contract 
was  induced  by  the  fraud  of  the  bank  offi- 
cer&,  hence  the  contract  was  void  or  at 
least  voidable.  See  cases  cited  under  III. 
infra. 

Having  established  his  title,  the  claim- 
ant must  then  show  that  the  fund  for 
distribution  among  the  creditors  of  the 
insolvent  bank  has,  after  it  closed  its  doors, 
been  increased,  or  that  it  will  be  increased, 
by  the  addition  of  the  proceeds  of  his  paper 
thereto.  As  stated  supra,  this  is  equivalent 
to  showing  that  the  paper  had  not  been  col- 
lected by  the  bank  when  it  closed,  although 
the  payor  may  or  may  not  have  paid  it  at 
that  time. 

Where  paper  is  deposited  in  a  bank  and 
is  uncollected  at  the  time  the  bank  closes 
its  doors,  the  right  of  the  depositor,  in  the 
absence  of  proof  of  fraud,  to  preference  over 
the  other  depositors  of  the  bank,  depends 
upon  the  question  as  to  whether  or  not 
title  to  the  paper  is  in  the  claimant. 
Real  V.  Somerville,  17  L.R.A.  291,  5  U.  S. 
App.  14,  1  C.  C.  A.  598,  50  Fed.  647;  Re 
State  Bank,  56  Minn.  119,  45  Am.  St.  Rep. 
454,  67  N.  W.  336,  Brusegaard  v.  Ueland, 
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general  creditors')  proceeding,  to  wind  up 
the  affairs  of  the  Knoxville  Banking  &  Trust 
Company  as  an  insolvent  corporation. 

The  powder  company  deposited  as  cash 
items  in  the  bank  on  December  12,  1912, 
three  checks  of  its  customers  aggregating 
$1,505.24.  The  company  had  the  right  to 
check  against  its  deposit  account.  On  the 
same  day  the  bank  forwarded  the  three 
checks  to  its  correspondent  bank  at  Cincin- 
nati, where  they  were  credited  in  like  man- 
ner in  favor  of  the  sending  bank  on  Decem- 
ber 13th.  On  the  next  day  the  Knoxville 
bank  closed  its  doors.  At  and  before  the 
receipt  by  it  of  the  three  checks,   it  was 


hopelessly  insolvent,  and  so  known  tf>  be  by 
its  managing  officers;  and  on  December  16th 
its  assets  were  placed  in  the  hands  of  a  re- 
ceiver in  the  general  creditors'  cause  re- 
ferred to.  After  the  receiver  was  appointed, 
the  powder  company  telegraphed  the  several 
drawers  of  the  checks  in  its  favor,  as  payee, 
requests  to  stop  payment,  with  the  evident 
purpose  of  causing  the  checks  to  return  from 
the  banks  of  the  drawers  through  the  chan- 
nel of  transmission  to  the  receiver  of  the 
bank  of  original  deposit.  They  were  charged 
against  the  Kz^oxville  bank  by  its  Cincinnati 
correspondent  and  returned  to  the  receiver. 
By  agreement,  saving  the  right  of  the  par- 


72  Minn.  283,  75  N.  W.  228.  This  list  of 
cases  is  not  exhaustive.  An  exhaustive 
list  would  necessarily  include  cases  involv- 
ing paper  left  for  collection  and  many 
other  cases  not  within  the  scope  of  this 
note.  But  this  proposition  is  supported  by 
all  the  cases  cited,  infra,  at  least  inferen- 
tial ly.  Also  see  cases  cited  in  the  note  to 
American  Nat.  Bank  v.  Pedley,  as  cited, 
supra,  in  support  of  the  general  proposition 
upon  which  this  one  is  based. 

//.  Where  title  to  paper  ptisaed  to  hank 
J}y  the  terms  of  the  deposit  contract. 

If  title  to  the  paper  passed  to  the  bank 
when  the  amount  thereof  was  entered  as  a 
credit  to  the  depositor,  he  has  no  claim,  in 
the  absence  of  fraud  or  other  ground  for 
rescinding  the  contract,  superior  to  that  of 
other  depositors,  even  though  the  paper  had 
not  been  collected  when  the  bank  closed  its 
doors.  Gonyer  v.  Williams,  —  Cal.  — ,  143 
Pac.  736;  Terhune  v.  Bank  of  Bergen 
County,  34  N.  J.  Eq.  367 ;  Perth  Amboy  Gas- 
light Co.  V.  Middlesex  County  Bank,  60 
N.  J.  Eq.  84,  45  Atl.  704;  Williams  v.  Cox, 
97  Tenn.  555,  37'  S.  W.  282;  Re  Bank  of 
Madison,  5  Biss.  515,  9  Nat.  Bankr.  Reg. 
184,  Fed.  Cas.  No.  890;  First  Nat.  Bank  v. 
Armstrong,  39  Fed.  231;  Franklin  County 
Nat.  Bank  v.  Bcal,  49  Fed.  606. 

And  the  fact  that  the  bank  was  insolvent 
at  the  time  the  deposit  was  made  does  not 
change  this  rule,  if  the  officers  of  the  bank 
did  not  know  of  its  insolvency  and  commit- 
ted no  fraud  in  receiving  the  deposit  (see 
infra.  III.  for  cases  where  the  officers  did 
know  of  the  insolvency).  Gonyer  v.  Wil- 
liams, —  Cal.  — ,  143  Pac.  736;  Terhune  v. 
Bank  of  Bergen  County,  34  N.  J.  Eq.  367; 
Perth  Amboy  Gaslight  Co.  v.  Middlesex 
County  Bank,  60  N.  J.  Eq.  84,  45  Atl.  704; 
Williams  v.  Cox,  97  Tenn.  555,  37  S.  W.  282 ; 
Balback  v.  Frelinghuysen,  15  Fed.  675 
(knowledge  of  cashier  ivhere  defalcation 
caused  the  insolvency  is  not  imputed  to  the 
bank ) . 

///.  Where  officers  of  hank  knew  of  its 
insolvency  at  titne  of  deposit. 

The  question  as  to  what  will  be  sufficient 
to  charge  a  bank  with  knowledge  of  its  own 
insolvency  is  not  within  the  scope  of  this 
note.  See  note  to  Pennington  v.  Third  Nat. 
L.R.A.1916D. 


Bank,  45  L.R.A.  (N.S.)  781,  on  "Bank  offi- 
cer's knowledge  of  insolvency  of  bank  re- 
sulting from  his  own  misconduct  as  charge- 
able to  the  bank." 

W^here  the  deposit  of  paper  was  made  at 
a  time  when  the  bank  was  insolvent  to  the 
knowledge  of  its  officers,  and  the  paper  was 
not  collected  at  the  time  the  bank  closed 
its  doors,  the  depositor  has  the  right  to  the 
paper  or  the  proceeds  thereof  as  against  the 
insolvent  bank  and  its  other  depositors. 
St.  Louis  &  S.  F.  R.  Co.  v.  Johnson,  133 
U.  S.  566,  33  L.  ed.  683,  10  Sup.  Ct.  Rep. 
390;  Wasson  v.  Hawkins,  59  Fed.  233;  City 
Bank  v.  Blackmore,  21  C.  C.  A.  514,  43 
U.  S.  App.  617,  75  Fed.  771  (merely  a  rec- 
ognition of  principle;  see  same  case  infra, 
for  holding)  ;  American  Trust  &  Sav.  Bank 
V.  Gueder  &  P.  Mfg.  Co.  150  111.  336,  37  N.  E. 
227,  affirming  51  111.  App.  349;  Bruscgaard 
V.  Ueland,  72  Minn.  283,  75  N.  W.  228  (rule 
not  applied  for  lack  of  proof  as  to  officer's 
knowledge)  ;  Higgins  v.  Hayden,  53  Neb.  61, 
73  N.  W.  280;  Perth  Amboy  Gaslight  Co. 
V.  Middlesex  County  Bank.  60  N.  J.  Eq.  84, 
45  Atl.  704;  Cragie  v.  Hadley.  99  N.  Y.  J  31, 
52  Am.  Rep.  9,  1  N.  E.  537;  National  Cit- 
izens' Bank  v.  Howard,  3  How.  Pr.  N.  S. 
511;  Grant  v.  Walsh,  145  N.  Y.  502,  45  Am. 
St.  Rep.  626,  40  N.  E.  209  (see  statement  of 
holding,  infra)  ;  Re  Commercial  Bank,  2 
Ohio  N.  P.  170;  Knaftl  v.  Knoxville  Bkg. 
&  T.  Co. 

This  general  rule  is  based  upon  the  theory 
that,  by  receiving  the  deposit  when  the  offi- 
cers of  the  bank  knew  it  to  be  insolvent,  a 
fraud  was  committed  upon  the  depositor, 
which  fact  enabled  the  depositor  to  follow 
the  paper  or  its  proceeds  as  a  trust  fund  and 
recover,  and  the  fact  that  it  had  not  been 
collected  when  the  bank  closed  its  doors  is 
proof  that  the  paper  or  its  proceeds  could  be 
identified.  American  Trust  &  Sav.  Bank  v. 
Gueder  &  P.  Mfg.  Co.  150  111.  336,  37  N.  E. 
227;  Bruscgaard  v.  Ueland,  72  Minn.  283,  75 
N.  W,  228  (theory  not  applied,  but  ap- 
proved) ;  Perth  Ambov  Gaslight  Co.  v.  Mid- 
dlesex County  Bank,  60  N.  J.  Eq.  84,  45  Atl. 
704;  Craigie  v.  Hadley,  99  N.  Y.  131,  52  Am. 
Rep.  9,  1  N.  E.  537;  Importers'  &  T.  Nat. 
Bank  v.  Peters,  123  N.  Y.  272,  25  N.  E.  319; 
Grant  v.  Walsh,  145  N.  Y,  502,  45  Am.  St. 
Rep.  626,  40  N.  E.  209  (see  comment  on  this 
case,  infra) ;  Re  Commercial  Bank,  2  Ohio, 
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ties  in  interest,  the  checks  were  collected, 
and  their  proceeds  held  to  await  the  resalt 
of  this  litigation. 

That  the  reception  of  the  checks  on  de- 
posit by  the  Knoxville  bank,  when  it  was 
in  a  condition  of  hopeless  insolvency,  known 
to  its  managing  officers,  was  a  transaction 
rescindable  for  fraud,  and  that  the  de- 
positor may  recover  the  checks,  or  their 
proceeds,  if  not  dissipated  or  so  mixed  with 
other  funds  that  they  cannot  be  identified 
or  traced,  is  so  well  settled  by  our  cases  as 
not  to  require  citation. 

In  the  pending  case  there  is  no  difficulty 
in  respect  to  the  tracing  of  the  deposited 


items;  the  identical  checks  came  into  the 
hands  of  the  receiver  after  insolvency;  and, 
nothing  else  appearing,  the  receiver  took 
them  to  hold  in  trust  for  the  defrauded  de- 
positor. 

We  are  not  concerned  with  a  considera- 
tion of  any  claims  that  may  have  been  urged 
had  the  Cincinnati  bank  held  the  checks  and 
sought  to  establish  right  thereto.  That 
bank  evidently  had  no  cause  to  withhold 
the  checks  from  the  Knoxville  bank,  and 
released  and  returned  them,  as  has  been 
stated. 

It  is  insisted  in  behalf  of  the  receiver 
that,   when   the   checks   were  received   and 


N.  P.  170;  Knaffl  v.  Knoxviixe  Bkg.  & 
T.  Co. 

If  this  theory  is  adopted,  it  is  obvious, 
that,  as  a  practical  matter,  the  question 
as  to  whether  title  passed  to  the  bank 
or  not,  by  the  terms  of  the  deposit,  is 
immaterial,  for  if  it  has  passed  the  de- 
positor can  rescind  the  contract  on  the 
ground  of  fraud.  So,  in  Knafex  v.  Knox- 
ville Bko.  &  T.  Co.,  the  court  does  not 
discuss  that  question.  And  it  has  been 
directly  held  that  in  case  the  contract  of  de- 
posit was  such  as  to  pass  title  to  the  paper, 
the  depositor  could  rescind  and  recover  the 
paper  or  its  proceeds  from  the  receiver. 
WasBon  v,  Hawkins,  59  Fed.  233;  American 
Trust  &  Sav.  Bank  v.  Gueder  &  P.  Mfg.  Co. 
150  111.  336,  37  N.  E.  227,  affirming  51  111. 
App.  349;  Brusegaard  y.  Ueland,  72  Minn. 
283,  75  N.  W.  228  (rule  not  applied  for  lack 
of  proof  of  officer's  knowledge)  ;  Higgins  v. 
Hayden,  63  Neb.  61,  73  N.  W.  280;  Perth 
Amboy  Gaslight  Co.  v.  Middlesex  County 
Bank,  60  N.  J.  Eq.  84,  45  Atl.  704;  Cragie  v. 
Hadley,  99  N.  Y.  131,  52  Am.  Rep.  9,  1  N.  E. 
537;  Orme  v.  Baker,  74  Ohio  St.  337,  113 
Am.  St.  Rep.  968,  78  N.  E.  439. 

And  the  fact  that  the  payment  of  the 
paper  was  stopped  at  the  instance  of  the  de- 
positor cannot  affect  his  right  to  recover  on 
this  theory.  American  Trust  k  Sav.  Bank 
V.  Gueder  k  P.  Mfg.  Co.  150  111.  336,  37 
N.  E.  227,  affirming  51  111.  App.  349;  Nat- 
ional Citizens'  Bank  v.  Howard,  3  How.  Pr. 
N.  S.  511;  Grant  v.  Walsh,  145  N.  Y.  502, 
45  Am.  St.  Rep.  620,  40  N.  E.  209  (see  co*m- 
ment  on  this  case,  infra) ;  Knaffl  v.  Knox- 
ville Bko.  k  T.  Co. 

In  Grant  v.  Walsh,  145  N.  Y.  502,  45  Am. 
St.  Rep.  626,  40  N.  E.  209,  the  depositor  of 
a  check  drawn  and  indorsed  by  himself  stop- 
ped payment  on  the  check  upon  learning  of 
the  bank's  insolvency,  and  a  bank  to  which 
the  check  had  been  sent  sued  him  after  the 
bank  upon  which  the  check  was  drawn  had 
refused  payment,  and  it  was  held  that  if  the 
defendant  could  prove  that  the  officers  of 
the  bank  where  it  was  deposited  knew  of  the 
bank's  insolvency  at  the  time,  he  could  re- 
scind the  contract  and  escape  liability  on 
the  check  so  far  as  the  bank  had  any  rights. 
It  was  further  held  that  if  the  correspon- 
dent bank  knew  of  the  other  bank's  fraud 
when  it  received  the  check,  it  was  not  a 
L.R.A.1915D. 


bona  fide  purchaser,  and  that  it  could  not 
recover.  This  latter  point  is  not  within  the 
scope  of  this  note,  but  it  shows  the  effect  of 
fraud   in   receiving  the  deposit. 

It  should  be  observed  here  that  cases  like 
Willoughby  v.  Weinberger,  15  Okla.  226,  79 
Pac.  777,  where  the  bank  had  used  the  paper 
in  settlement  at  the  clearing  house  before  it 
closed  its  doors,  are  not  included  herein. 
Neither  have  other  cases  been  cited  where 
the  facts  involve  the  same  principles  that 
are  involved  in  the  Willoughby  Case,  for 
the  reason  that  the  rights  of  third  persons 
who  were  not  parties  to  the  fraud  are  in- 
volved in  such  manner  that  the  equities  lie 
between  the  third  parties  and  the  depositor, 
even  though  the  suit  is  against  the  insolvent 
bank  or  in  the  form  of  a  claim  for  prefer- 
ment. In  such  cases  the  proceeds  of  the 
check  cannot  be  traced  into  the  hands  of 
the  receiver,  and  so  far  as  the  receiver  and 
the  general  creditors  are  concerned,  the 
paper  had  been  collected  and  the  proceeds 
mingled  with  the  bank's  general  fund,  losing 
its  identity,  before  the  bank  closed  its  doors, 
even  though  the  holder  of  the  paper  has  not 
collected  it  from  the  drawee.  For  the  pur- 
poses of  this  note  this  class  of  cases  is  re- 
garded as  if  the  paper  had  been  collected 
before  the  bank  was  closed, 

City  Bank  v.  Biackmore,  21  C.  C.  A.  514, 
43  U.  S*  App.  617,  75  Fed.  771,  is  another 
case  where  the  suit  was  by  the  depositor 
against  the  receiver,  but  the  equities  were 
clearly  between  the  depositor  and  the  cor- 
respondent bank.  The  plaintiff  stopped  pay- 
ment upon  the  check  through  the  payor 
after  the  collecting  bank  had  credited  the 
amount  thereof  to  the  deposit  bank  on  a 
balance  due  to  the  former;  but  after  the 
collecting  bank  had  attached  the  debt  owed 
by  the  payor  to  the  depositor,  the  latter 
ordered  the  payor  to  pay  the  check,  which 
instruction  was  obeyed.  It  was  held  that 
this  act  was  a  recogniticm  by  the  depositor 
of  the  legality  of  the  collecting  bank's  claim 
to  the  check  and  its  proceeds.  Since  neither 
the  check  nor  the  proceeds  went  to  increase 
the  fund  for  distribution,  the  depositor 
could  not  have  a  preferred  claim  against 
that  fund. 

In  Knaffl  v.  Knoxville  Bko.  &  T.  Co. 
the  court  appears  to  have  silently  overruled 
Friberg  v.  Cox,  97  Tenn.  550,  37  S.  W.  283 ; 
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credited  by  the  Cincinnati  bank,  the  right 
to  follow  the  same  as  trust  funds  was  lost 
to  the  depositor  company,  which  could  not 
by  its  own  volition  and  act  stop  payment 
of  the  checks,  and  thereby  render  them 
traceable  and  recoverable. 

We  cannot  hold  with  this  insistence.  The 
depositor  did  nothing  beyond  its  legal  right. 
By  a  well-known  rule  of  law  it  is  required 
that,  in  order  to  obtain,  one  who  has  been 
defrauded  shall  act  promptly  in  disaffirm- 
ance and  self -protect  ion,  and  it  was  within 
the  privilege  of  the  depositor  to  save  itself 
harmless  by  procuring  the  drawers  of  the 
checks  to  stop  payment. 

The  checks  did  not  operate  as  assignments 
of  any  parts  of  their  drawers*  funds  in  their 
banks  to  the  credit  of  the  drawers.  Nego- 
tiable instruments  act  1899  (Law3  1899, 
chap.  94)  ;  Akin  v.  Jones,  93  Tenn.  353,  25 
L.R.A.  523,  42  Am.  St.  Rep.  921,  27  S.  W. 
669. 

Before  payment  or  certification  by  their 


banks,  the  drawers  of  the  checks  had  » 
right  to  countermand  payment.  Pease  v. 
State  Nat.  Bank,  114  Tenn.  693,  88  S.  W. 
172. 

In  the  case  of  First  Nat.  Bank  v.  Strauss, 
66  Miss.  479,  14  Am.  St.  Rep.  579,  6  So.  232, 
it  was,  without  argumentation,  held  that 
such  a  depositor  in  an  insolvent  bank  might 
stop  payment  and  recover. 

In  Grant  v.  Walsh,  145  N.  Y.  502,  45 
Am.  St.  Rep.  626,  40  N.  E.  209,  it  appeared 
that  there  was  a  stopping  of  payment  of  a 
check  deposited  in  an  insolvent  bank,  by 
the  act  of  the  depositor  after  it  had  been 
passed  to  a  correspondent  bank,  and  it  was 
held  that  the  receiver  had  no  enforceable 
right  to  the  check  as  against  such  depositor. 

The  chancellor,  in  decreeing  in  favor  of 
the  receiver  on  this  phase  of  the  case,  erred. 

Another  and  distinct  claim  is  advanced 
in  its  intervening  petition  by  the  Eand 
Powder  Company,  based  upon  the  following 
facts:     That  company  had   in  the  bank  a 


Klepper  v.  Cox,  97  Tenn.  534,  34  L.R.A.  536, 
56  Am.  St,  Rep.  823,  37  S.  W.  284,  and  Brun- 
er  V.  First  Nat.  Bank,  97  Tenn.  540,  34 
L.R.A.  532,  37  S.  W.  286,  on  one  very  impor- 
tant point.  In  these  cases  the  general  rule 
that  the  depositor  may  rescind  his  deposit 
contract  because  of  the  fraud  of  the  bank, 
and  recover  the  amount  of  his  uncollected 
paper  as  a  preferred  claim,  is  admitted,  but 
it  is  held  that  the  mere  fact  that  a  corres- 
pondent bank  had,  prior  to  the  time  the 
bank  closed,  credited  the  amount  of  the 
paper  to  the  deposit  bank,  defeats  the  right 
of  the  depositor  to  recover  a  preferred  claim, 
even  though  the  receiver  collects  from  the 
correspondent  bank  a  large  balance  which 
includes  the  proceeds  of  the  paper;  while 
the  court  in  Knaffl  v.  Knoxviixe  Bkq.  & 
T.  Co.  holds  that  the  right  to  follow  the  fund 
was  not  lost  to  the  depositor  by  the  mere 
fact  that  the  correspondent  bank  had  credit- 
ed the  deposit  bank  with  the  amount  before 
the  latter  bank  had  closed  its  doors.  A  dis- 
tinction could  be  pointed  out,  t.  e.,  in  the  la- 
ter case  payment  bad  been  stopped,  the  paper 
returned  to  the  receiver,  and  the  credit 
balanced  by  a  charge  against  the  insolv- 
ent bank,  while  in  the  earlier  cases  the  actu- 
al cash  passed  through  the  correspondent 
bank  to  the  receiver.  But  all  these  transac- 
tions, be  it  remembered,  took  place  after  the 
insolvent  bank  closed  its  doors,  so  the 
distinction  is  only  apparent.  In  the  earlier 
cases,  especially  in  the  Bruner  Case,  it  is 
certain  that  the  drawee  had  not  paid  the 
checks  to  the  correspondent  bank  when  the 
latter  had  notice  of  the  other  bank's  clos- 
ing. It  seems  more  reasonable  to  infer  that 
the  court  in  the  later  case  intended  rather 
to  place  itself  in  line  with  the  weight  of 
authority  than  to  make  a  distinction  based 
upon  transactions  that  took  place  after  the 
rights  of  the  parties  had  become  fixed  by 
the  closing  of  the  insolvent  bank.  The  cases 
cited  by  the  court  fully  support  its  new  po- 
sition. 
LJtJ^.1915D. 


In  Beal  v.  Somerville,  17  L.R.A.  291,  1 
C.  C.  A.  598,  5  U.  S.  App.  14,  60  Fed.  647,  it 
appeared  that  the  bank  was  irretrievably  in- 
solvent at  the  time  the  bank  received  the 
paper,  but  the  decision  went  in  favor  of  the 
owner  of  the  paper  on  the  ground  that  title 
to  the  paper,  under  the  terms  of  the  deposit, 
never  passed  to  the  bank,  so  that  it  was  not 
necessary  for  the  court  to  consider  the  doc- 
trine here  discussed.  This  and  similar  cases 
are  not  within  the  scope  of  this  note.  See 
same  case  discussed,  supra. 

In  Standard  Oil  Co.  v.  Hawkins,  33  L.R.A. 
739,  20  C.  C.  A.  468,  46  U.  S.  App.  115,  74 
Fed.  395,  it  was  assumed  that  a  depositor  of 
paper  uncollected  at  the  time  the  bank  clos- 
ed its  doors  could  sustain  a  preferred  claim 
against  other  depositors  where  the  officers  of 
the  bank  knew  of  its  insolvency  at  the  time 
the  deposit  was  received ;  and  the  case  turn- 
ed upon  the  question  of  estoppel  by  making 
an  unpref erred  claim. 


IF.    Where  unauthorized   aet  of  hank 
had  given  it  apparent  title. 


The  cases  here  cited  are  not  strictly  "with- 
in the  scope  of  the  note,  since  the  relation 
between  the  banks  and  the  claimant  proved 
to  be  that  of  agent  and  principal,  and  not 
that  of  debtor  and  creditor.  So,  the  paper 
was  not  really  deposited.  But  the  bank  in 
each  case  had  attempted  to  change  the  rela- 
tion and  had  performed  some  act  which,  if  it 
had  been  authorized,  would  have  had  that 
effect. 

The  cases  are  cited  as  illustrative  of  the 
general  proposition  that  where  title  to  the 
paper  does  not  pass  to  the  bank,  there  is, 
generally  speaking,  a  trust  in  the  pro- 
ceeds. 

Wliere  a  bank  had  in  its  possession  paper 
the  amount  of  which  it  entered  as  a  gen- 
eral deposit  to  the  credit  of  the  owner,  but 
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considerable  deposit  on  the  date  its  affairs 
were  placed  in  the  hands  of  the  receiver. 
The  company  was  at  that  time  indorser  on 
a  note  executed  to  it  as  payee  by  the  King 
Mountain  Coal  Company,  which  note  had 
been  discounted  in  the  bank.  It  is  now 
contended  that  the  King  Mountain  Coal 
Company,  the  primary  obligor,  is  insolvent, 
and  that  this  fact  entitled  the  powder  com- 
pany to  have  set  off  against  the  note  an 
equivalent  amount  of  its  deposit.  However, 
it  appears  that,  since  the  closing  of  the 
doors  of  the  insolvent  bank,  the  powder 
company  has  been  furnished  coal  by  the 
maker  company  in  satisfaction  of  the  note 
obligation,  as  between  themselves;  and  it 
therefore  cannot  stand  to  be  loser,  by  reason 
of  the  coal  company's  insolvency,  in  event 
the  receiver  compels  the  indorser  to  pay. 
When  it  pays,  equity,  looking  at  substance, 
will  see  that  it  was  the  maker  who  paid 
through  the  indorser.   The  claim  to  equi- 


table set-off  fails  where  the  primary  obligor, 
although  insolvent,  has  indemnified  the  in- 
dorser, secondarily,  liable  (KnaflBe  v.  Knox- 
ville  Bkg.  &  T.  Co.  128  Tenn.  181,  188,  50 
L.R.A.{N.S.)  167,  159  S.  W.  838;  Re  Mid- 
dle Dist.  Bank,  9  Cow.  414,  note) ;  a  for- 
tiori where  the  indorser  has  been  satisfied. 

To  sustain  the  claim  to  set-off  would  be 
to  allow  a  preference  to  the  powder  com- 
pany over  other  creditors  of  the  failed 
bank  without  any  basis  therefor  on  equity. 

It  falls,  most  obviously,  under  the  rule 
denying  preference  to  one  occupying  the 
status  of  secondary  obligor  announced  in 
the  recent  decision  of  this  court  cited  above. 

The  Chancellor  properly  denied  that  claim. 
The  decree  below  is  affirmed  as  to  that  fea- 
ture, but  reversed  as  to  the  ruling  on  the 
checks.  Remand  for  execution  of  a  decree 
to  be  entered  here  in  accord  with  this  opin- 
ion. 


had  no  authority  (either  by  the  general 
banking  custom  or  otherwise)  to  so  enter 
the  deposit,  and  the  paper  was  collected 
after  it  closed  its  doors,  the  owner  is  en- 
titled to  the  proceeds  of  the  paper  in  pref- 
erence to  the  general  creditors  of  the  bank ; 
Covey  V.  Cannon,  104  Ark.  550,  149  S.  W. 
514;  Henderson  v.  O'Oonor,  106  Cal.  385, 
39  Pae.  786;  Armstrong  v.  National  Bank, 
90  Ky.  431,  9  L.R.A.  653,  14  S.  W.  411; 
Maniifaeturers'  Nat.  Bank  v.  Continental 
Bank,  148  Mass.  553,  2  L.R.A.  699,  12  Am. 
St.  Rep.  598,  20  N.  £.  193;  Jones  v.  Kil- 
breth,  49  Ohio  St.  401,  31  N.  £.  346. 

Where  a  bank  holds  a  paper  for  collection 
with  the  right  to  enter  credit  to  the  owner 
as  a  depositor  when  it  has  collected  it,  the 
collection  is  not  regarded  as  complete  until 
the  bank  gets  the  money  into  its  possession, 
so  if  it  closes  its  doors  before  it  has  posses- 
sion of  the  money,  the  owner  of  the  paper 
has  a  claim  superior  to  its  general  creditors 
for  the  amount  of  the  pftper,  even  though  it 
had,  prior  to  closing,  entered  the  amount  to 
his  credit  as  a  depositor,  and  at  the  time  of 
closing  the  paper  or  the  proceeds  were  in  the 
possession  of  a  correspondent  bank  which 
had,  either  before  or  after  collection,  noti- 
fied the  forwarding  bank  that  it  had  given 
the  latter  credit  for  the  amount,  if  the  cor- 
respondent bank  makes  no  claim  to  the 
fund.  Henderson  v.  O'Conor,  106  Cal.  385, 
39  Pac.  786;  Armstrong  v.  National  Bank, 
90  Ky.  431,  9  L,  R.  A.  653;  14  S.  W.  411, 
Guignon  v.  First  Nat.  Bank,  22  Mont.  140, 
65  Pac.  1051. 

It  has  been  held  that  the  depositor  has  a 
preferred  claim  over  the  general  creditors 
of  the  insolvent  bank,  in  respect  of — 

— ^the  proceeds  of  notes  secured  by  mort- 
gage, payable  to  the  bank,  and  sold  by  the 
receiver,  the  bank  having  taken  the  notes 
from  a  purchaser  of  land  and  entered  the 
amount  upon  its  deposit  books  as  a  credit  to 
the  vendor,  and  delivered  to  vendee  the  con- 
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tract  of  sale,  which  it  held  in  escrow,  and 
which  called  for  cash,  without  the  knowl- 
edge of  the  vendor,  Convey  v.  Cannon,  104 
Ark.  550,  149  S.  W.  614; 

— ^a  check  which  the  bank  had  for  collec- 
tion, with  the  right  to  enter  the  amount 
thereof  as  a  general  deposit  for  the  owner 
when  collected,  where  the  check  was  collect- 
ed through  a  correspondent  bank  after  the 
deposit  bank  had  closed  its  doors,  the  entry 
of  the  amount  upon  the  books  of  the  deposit 
bank  being  made  after  it  was  notified  of  the 
collection  (this  action  was  against  the  bank 
that  collected  the  check,  but  it  defended 
wholly  in  the  right  of  the  receiver  of  the  in- 
solvent bank).  Manufacturers'  Nat.  Bank  v. 
Continental  Bank,  148  Mass.  553,  2  L.R.A. 
699,   12  Am.   St.  Rep.  598,   20  N.   E.   193; 

— a  draft  which  was  deposited  for  collec- 
tion with  instructions  to  notify  the  depositor 
when  collected,  the  draft  having  been  paid 
to  a  correspondent  bank  that  had  credited 
the  proceeds  to  the  deposit  bank  and  notified 
it  of  the  fact,  the  deposit  bank  having 
charged  the  same  to  the  correspondent  bank 
and  credited  it  to  the  depositor  before  clos- 
ing its  doors,  and  the  proceeds  having  been 
paid  by  the  correspondent  bank  direct  to  the 
receiver  after  the  closing  of  the  deposit 
bank,  Guignon  v.  First  Nat.  Bank,  22  Mont. 
140,  55  Pac.  1061; 

— paper  which  was  received  by  the  bank 
for  collection,  where,  before  the  paper  ma- 
tured, the  bank  closed  its  doors,  and  on  the 
same  day  but  before  it  closed,  it  entered  the 
amount  of  the  paper  to  the  credit  of  the 
owner  as  a  general  deposit,  the  trustee  for 
the  benefit  of  the  creditors  afterward  re- 
ceiving for  the  bank  the  benefit  of  the  pro- 
ceeds of  tlie  paper  by  making  a  compromise 
with  one  of  the  bank's  preferred  creditors 
who  had  attached  the  proceeds  of  the  paper, 
Jones  V.  Kilbreth,  49  Ohio  St.  410,  31  N.  E. 
346.  J.  W.  M. 
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Evidence  —  burden  of  proof  —  hours  of 
service  act. 

1.  To  avoid  the  penalty  provided  by  the 
hours  of  service  act,  a  carrier  which  is 
shown  to  have  kept  an  employee  on  duty 
more  than  sixteen  consecutive  hours  has  the 
burden  of  showing  facts  which  bring  it  with- 
in the  conditions  under  which  the  proviso 
makes  the  act  inapplicable. 

Master  and  servant  —  hours  of  service 
—  fireman  watching  engine. 

2.  The  time  during  which  a  fireman  is 
required  to  watch  his  engine  after  the  train 


is  tied  up  because  it  cannot  complete  its 
run  within  the  sixteen  hours  provided,  be- 
fore he  is  relieved  from  duty,  must  be  con- 
sidered in  determining  whether  or  not  he 
has  been  kept  on  duty  longer  than  the  stat- 
ute permits. 

Pleading  —  exception  to  hours  of  serv- 
ice  act. 

3.  To  justify  evidence  of  conditions  within 
the  exception  to  the  Federal  hours  of  service 
act  relating  to  employees  on  interstate  rail- 
roads, the  facts  concerning  them  must  be 
pleaded. 

Master  and  servant  —  hours  of  service 
act  —  operation  troubles  as  excep- 
tions. 

4.  Hot  journals,  unusual  traffic,  head 
winds,  or  the  imperfect  working  of  an  en- 
gine because  recently  overhauled,  are  not 
within  the  proviso  to  the  Federal  hours  of 
service  act,  that  it  should  not  apply  in  case 
of  casualty,  unavoidable  accident,  or  act 
of  God,  nor  where  the  cause  of  delay  was 


Note.  —  Construction,  appli4)ahility,  and 
effect  of  hours  of  service  laws, 

I.  Introduction,  408. 

II.  Nature  of  statutes  and  general  rules 
for  their  construction,  408. 

III.  Intent  to  violate  statute,  409. 

IV.  What  employees  come  within  the  stat- 

utes. 

a.  In  general,    410. 

b.  Under  Federal  hours  of  service 

act,   413. 
V.  Separate  offense  as  to  each  employee, 

415. 
VI.  What  is  included  as  overtime. 
a.  In  general,  415. 
-b.  Under  Federal  hours  of  service 
act,  416. 
VII.  What  is  an   emergency,  etc.,   within 
the  statutes. 

a.  In  general,  419. 

b.  Under  Federal  hours  of  service 

act,  420. 
VIII.  Pleading  and  proof  as  to  emergency, 
etc. 

a.  In  general,  422. 

b.  Under  Federal  hours  of  service 

act,  423. 
IX.  Effect  of  violation. 

a.  On  liability  for  personal  injuries 

to  employees,  424. 

b.  On    payment   for    public    work, 

425. 
X.  What   offices   are   operated   at   night 
and  day  under   Federal   hours  of 
service  act,   425. 
XI.  Violation  of  statute  by  employee,  426. 
XII.  Reports  under  Federal  hours  of  serv- 
ice act,  426. 
XIII.  Miscellaneous  cases,  426. 

/.  Introduction, 

Generally,  as  to  the  constitutionality  of 
legislative  limitation  of  hours  of  labor,  see 
notes  to  People  v.  Orange  County  Road 
Constr.  Co.  6.5  L.R.A.  33;  People  v.  Wil- 
liams, 12  L.R.A.(X.S.)  1130;  Ex  parte 
Martin,  28  L.R.A.(N.S.)  242;  Withey  v. 
L.R.A.1915D. 


Bloem,  35  L.R.A.(N.S.)  628;  People  v.  Eler- 
ding,  40  L.R.A.(N.S.)  893;  and  Ex  parte 
Wong  Wing,  51  L.R.A.  (N.S.)  361. 

And  as  to  validity  of  limitations  of  hours 
of  labor  on  public  works,  see  the  notes  to 
Keefe  v.  People,  8  L.R.A.  (N.S.)  131; 
People  ex  rel.  Williams  Engineering  &  Con- 
tracting Co.  V.  Metz,  24  L.R.A.(N.S.)  201; 
and  Com.  v.  Casey,  34  L.R.A.(N.S.)  767. 

For  the  right  of  a  state  to  regulate  the  re- 
lations between  railroad  companies  engaged 
in  interstate  commerce  and  their  employees, 
see  the  note  to  Erie  R.  Co.  v.  People,  52 
L.R.A.(N.S.)  266,  and  the  earlier  notes  re- 
ferred to  therein. 

As  to  the  circumstances  under  which  a 
servant  will  be  entitled  to  recover  remuner- 
ation for  extra  work,  see  note  to  McGregor 
V.  Harm,  30  L.R.A.(N.S.)  662. 

//.  Nature  of  statutes  and  general  rules 
for  their  construction. 

Actions  under  the  Federal  hours  of  serv- 
ice statute  are  civil.  United  States  v.  Great 
Northern  R.  Co.  280  Fed.  630. 

The  Federal  hours  of  service  statute  re- 
lating to  railroads  is  not  strictly  a  penal 
statute,  and  does  not  require  the  strict  con- 
struction applicable  in  criminal  proceed- 
ings. United  States  v.  St.  Louis  Southwest- 
ern R.  Co.  189  Fed.  954,  affirmed  without 
opinion  in  117  C.  C.  A.  666,  199  Fed.  990, 
writ  of  certiorari  denied  in  229  U.  S.  622, 
67    L.    ed.    1355,    33    Sup.    Ct.    Rep.    1050. 

It  was  passed  to  meet  the  condition  of 
danger  incidental  to  the  working  of  railroad 
employees  so  excessively  as  to  impair  their 
strength  and  alertness,  and  as  such  it  is 
highly  remedial,  and  the  public,  no  less  than 
the  employees  themselves,  is  vitally  inter- 
ested in  its  enforcement,  for  which  reason, 
although  penal  in  the  aspect  of  a  penalty 
being  provided  for  its  violation,  the  law 
should  be  liberally  construed  in  order  that 
its  purposes  mav  be  effected.  United  States 
V.  Kansas  City  Southern  R.  Co.  121  C.  C.  A. 
136,  202  Fed.  828;  United  States  v.  Kan^ias 
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not  known  to  the  carrier  at  the  time  the  em- 
ployee left  the  terminal,  and  could  not  have 
heesa.  foreseen. 

(October  28,   1914.) 

ERROR  to  the  District  Court  of  the 
United  States  for  the  District  of  Min- 
nesota (Charles  A.  Willard,  District  Judge) 
to  review  a  judgment  in  plaintifTs  favor 
in  an  action  brought  to  recover  penalties  for 
alleged  violations  of  the  "hours  of  service 
act."    Affirmed. 

Statement  bj  Reed,  District  Judge: 
The  United  States  sued  the  defendant 
railway  company,  a  common  carrier  by  rail- 
road of  property  in  interstate  commerce,  to 
recover  penalties  for  three  separate  alleged 
violations  of  the  act  of  Congress  approved 
March  4,  1907   (34  Stat,  at  L.  1415,  chap. 


2939,  Comp.  Stat.  1913,  §  8677),  commonly 
called  the  "hours  of  service  act.*'  The  trial 
resulted  in  a  directed  verdict  and  judgment 
for  the  plaintiff  on  each  count,  and  the  de* 
fendant  brings  error. 

Argued  before  Hook  and  Carland,  Circuit 
Judges,  and  Reed,  District  Judge. 

Messrs.  £.  C.  liindley  and  John  F.  Fin- 
erty,  Jr.,  for  plaintiff  in  error: 

Firemen  Boese  and  Keeling  were  not  "on 
duty"  within  the  meaning  of  said  term,  nor 
were  they  "actually  engaged  in  or  connected 
with  the  movement  of  any  train"  when  and 
while  serving  as  engine  watchmen  after  the 
arrival  at  their  respective  terminals. 

United  States  v.  Kansas  City  Southern 
R.  Co.  121  C.  C.  A.  136,  202  Fed.  828  j  United 
States  V.  Chicago,  M.  &  P.  S.  R.  Co.  197 
Fed.  624;  United  States  v.  Kansas  City 
Southern  R.  Co.  189  Fed.  471;   Schweig  v. 


City  Southern  R.  Co.  189  Fed.  471;  United 
States  V.  Atlantic  Coast  Line  R.  Co.  128 
C.  C.  A.  276,  211  Fed.  897;  San  Pedro,  L. 
A.  &  S.  L.  R.  Co.  y.  United  States,  130 
C.  C.  A.  28,  213  Fed.  326 ;  United  States  v. 
Great  Northern  R.  Co.  220  Fed.  630. 

The  fact  that  a  mill  was  operated  only 
about  five  months  in  each  year,  during 
which  time  it  was  kept  in  perfect  sanitary 
condition,  and  that  work  therein  tended  to 
build  up  the  health  of  employees,  is  im- 
material in  a  prosecution  for  violation  of 
a  statute  prohibiting  the  working  of  em- 
ployees for  more  than  ten  hours  in  one 
day.  Buckeye  Cotton  Oil  Co.  v.  State,  103 
Miss.  767,  60  So.  775. 

The  apparent  purpose  of  an  act  limiting 
the  hours  of  service  of  a  street  railway  em- 
ployee is  not  to  create  a  right  in  favor  of 
the  employees  which  thev  might  waive,  so 
much  as  to  guard  the  public  safety  from  serv- 
ice too  prolonged  for  alertness  in  the  exercise 
of  reasonable  care,  and  as  such  it  cannot 
be  made  a  defense  dependent  upon  private 
contract.  For  that  reason  voluntary  serv- 
ice for  excessive  hours  ts  forbidden  by  a 
statute  which  expressly  states  that  its  pur- 
pose is  to  limit  the  usual  hours  of  labor  of 
street  car  employees,  although  it  merely 
forbids  officers  of  the  corporation  to  exact 
more  than  a  certain  number  of  hours  per 
day.  Re  Ten-Hour  Law,  24  R.  I.  603,  61 
L.R.A.  612,  64  Atl.  602. 

Purely  statutory  offenses  cannot  be  es- 
tablished by  implication.  So  sections  of  a 
statute  providing  that  ten  hours*  labor  per- 
formed within  twelve  consecutive  hours 
shall  constitute  a  day's  labor  in  the  oper- 
ation of  all  steam,  surface,  and  elevated 
railroads  within  the  state,  and  providing 
for  extra  compensation  for  service  over 
those  hours,  but  containing  no  prohibition 
aimed  at  the  railroad  company  against  per- 
mitting or  requiring  more  hourp  of  labor 
during  a  calender  day,  will  not  be  linked 
with  another  provision  of  the  same  statute 
making  it  a  misdemeanor  for  any  railroad 
company  or  corporation  or  its  agent  to  vi- 
L.R.A.1916D. 


olate,  or  permit  the  violation  of,  any  of  the 
provisions  of  the  act,  such  penal  provision 
apparently  being  intended  to  apply  to  an- 
other section  of  the  statute  requiring  that 
trainmen  who  have  been  employed  contin* 
uously  for  twenty-four  hours  be  given  at 
least  eight  hours'  rest  before  going  again 
on  duty.  People  v.  Phyfe,  136  N.  Y.  654, 
19  L.R.A.  141,  32  N.  E.  978. 

A  statute  providing  that,  in  contracting 
for  any  work  required  to  be  done  by  a  city, 
a  clause  shall  be  inserted  that  the  contract- 
or binds  himself  not  to  accept  any  more 
than  eight  hours  as  a  day's  work,  to  be  per- 
formed within  nine  consecutive  hours,  ia 
not  penal  in  character,  and  cannot  be  the 
basis  for  the  criminal  indictment  of  any 
person  for  a  misdemeanor.  People  ex  rel. 
Warren  v.  Beck,  144  N.  Y.  226,  39  N.  E. 
80. 

IJI,  Intent  to  violate  statute.  . 

In  a  prosecution  of  a  railroad  company 
for  working  an  employee  over  sixteen  hours 
continuously,  in  violation  of  a  state  stat- 
ute, the  state  must  establish  the  guilt  of 
defendant  by  evidence  showing  such  fact  be* 
yond  a  reasonable  doubt,  and  must  show 
that,  in  working  beyond  the  period  limited, 
the  employee  did  so,  not  voluntarily,  but  by 
order  or  direction  of  the  railroad  company; 
and  where  the  order  or  direction  of  the  com- 
pany to  the  employee  did  not  show  on  its 
face  that  it  contemplated  that  he  was  to 
work  beyond  the  period  limited,  and  it  did 
not  appear  that  there  was  not  ample  time  for 
him  to  have  carried  out  the  order  before 
the  expiration  of  the  period,  it  was  held  that 
the  giiilt  of  defendant  was  not  proven. 
State  V.  Northern  P.  R.  Co.  41  Mont.  557, 
111  Pac.  141. 

In  a  prosecution  under  a  statute  limit- 
ing the  hours  of  labor  upon  public  works  to 
eight  hours  in  one  calendar  day,  intent  to 
violate  the  act  must  be  alleged  in  the  infor- 
mation or  indictment  in  order  to  sufficiently 
charge  the  defendant  with  the  commission 
of  an  offense  under  the  act,  and,  an  allega- 
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Chicago,  M.  &  St.  P.  R.  Co.  205  Fed.  96; 
Baltimore  &  O.  R.  Co.  v.  Interstate  Com- 
merce Commission,  221  U.  S.  612,  55  L.  ed 
878,  31  Sup.  Ct.  Rep.  621;  United  States 
y.  Atlantic  Coast  Line  R.  Co.  128  C.  C.  A. 
275,  211  Fed.  897. 

Fireman  Kohn's  train  failed  to  reach  the 
Willmar  terminal  on  account  of  an  act  of 
God,  a  cause  or  causes  which  were  unknown 
to,  and  could  not  have  been  foreseen  by, 
the  carrier  or  its  officers  at  the  time  the 
train  left  the  Garretson  terminal,  and  this 
brings  the  defendant  clearly  within  the  first 
proviso  of  §  3  of  the  hours  of  service  act. 

Petri  V.  Commercial  Nat.  Bank,  142  U. 
S.  644,  35  L.  cd.  1144,  12  Sup.  Ct.  Rep.  325; 
2  Lewis's  Sutherland,  Stat.  Constr.  §  380; 
United  States  v.  Kansas  City  Southern  R. 


Co.  189  Fed.  471;  Gleeson  ▼.  Yirginia  ^lid- 
land  R.  Co.  140  U.  S.  435,  439,  35  L.  ed. 
458,  461,  11  Sup.  Ct.  Rep.  859;  United  States 
V.  Atchison,  T.  &  S.  F.  R.  Co.  212  Fed.  1000; 
United  States  v.  Northern  P.  R.  Co.  131  C. 
C.  A.  372,  215  Fed.  64. 

Messrs.  Charles  O.  Hoapt  and  Monroe 
C.  List,  for  the  United  States : 

A  locomotive  fireman  is  on  duty,  within 
the  meaning  of  the  hours  of  service  act,  if, 
after  the  expiration  of  approximately  six- 
teen consecutive  hours  in  road  service,  he 
is  not  relieved  from  all  service,  but  is  re- 
quired and  permitted  to  continue  in  serv- 
ice for  the  purpose  of  watching  his  engine 
while  it  is  tied  up  and  standing  on  a  side 
track. 

San  Pedro,  L.  A.  &  S.  L.  R.  Co.  v.  United 


tion  that  defendant  did  require  and  permit 
his  laborers  to  work  more  than  eight  hours 
on  the  day  stated  is  sufficient.  United 
States  V.  San  Francisco  Bridge  Co.  88  Fed. 
891. 

And  the  effect  of  a  statute  limiting  the 
hours  of  labor  on  municipal  work  is  not  to 
make  a  contractor  for  such  work  respon- 
sible for  every  accidental  violation  of  the 
statute  as  to  hours,  such  as  where  a  work- 
man, by  accident  or  oversight,  labors  beyond 
the  prescribed  number  of  hours.  People  ex 
rel.  Hausauer-Jones  Printing  Co.  v.  Zim- 
merman, 58  Misc.  264,  109  N.  Y.  Supp.  396. 

But  the  provision  of  the  Federal  hours 
of  service  act  relating  to  telegraph  operators 
imposes  upon  the  railroad  company  an  ab- 
solute duty,  and  the  penalty  prescribed  can- 
not be  escaped  by  the  exercise  of  reasonable 
diligence,  and  want  of  knowledge  on  the 
part  of  the  officers  and  agents  of  the  car- 
riers that  such  an  employee  is  being  worked 
overtime  constitutes  no  defense  to  a  charge 
of  requiring  or  permitting  an  employee  to 
be  or  remain  on  duty  overtime.  United 
States  v.  Oregon-Washington  R.  k  Nav. 
Co.  218  Fed.  925. 

So,  in  United  States  v.  Oregon- Washing- 
ton R.  &  Nav.  Co.  213  Fed.  688,  it  is  held 
that  the  voluntary  working  by  a  railroad 
employee  beyond  the  period  limited  by  the 
Federal  hours  of  service  statute  constitutes 
a  violation  on  the  part  of  the  railroad  com- 
pany, and  that  the  instructions  given  by  his 
superior  officer  not  to  work  excessive  hours, 
or  want  of  knowledge  on  part  of  his  supe- 
rior officers  that  he  did  in  fact  work  exces- 
sive hours,  is  no  defense. 

And  where,  because  a  telegraph  operator 
failed  to  report  for  duty,  another  operator 
was  actually  on  duty  for  a  period  longer  than 
that  prescribed  by  the  statute,  the  carrier 
was  held  to  have  permitted  such  employee  to 
work  overtime,  although  no  other  officer  or 
agent  of  the  carrier  was  present,  under  a  fur- 
ther provision  of  the  statute  that  the  com- 
mon carrier  shall  be  deemed  to  have  had 
knowledge  of  all  such  acts  of  all  its  officers 
and  agents.  United  States  v.  Cleveland, 
C.  C.  &  St.  L.  R.  Co.  Southern  Dist.  of  Ohio, 
Western  Division,  Aug.  13,  1914. 
L.R.A.1915D. 


Under  the  Federal  statute  limiting  to 
eight  hours  a  day  the  services  of  laborers  or 
mechanics  upon  public  works,  and  providing 
that  those  who  shall  intentionally  violate 
any  provision  of  the  act  shall  be  deemed 
guilty  of  a  misdemeanor,  the  only  inten- 
tion required  is  an  intention  to  do  the 
prohibited  act;  that  is  to  say,  the  crime  is 
complete  when  the  prohibited  act  has  been  in- 
tentionally done,  and  a  corporation  may  be 
charged  with  an  offense  which  involves  that 
kind  of  an  intention,  and  may  be  properly 
convicted,  when,  in  its  corporate  capacity 
and  by  direction  of  those  controlling  its  cor- 
porate action,  it  does  the  prohibited  act. 
United  States  v.  John  Kelso  Co.  86  Fed.  304. 

Under  a  statute  providing  that  "a  child, 
young  person,  or  woman  shall  not,  during 
any  part  of  the  times  allowed  for  meals  in 
the  factory  or  workshop,  be  employed  in  the 
factory  or  workshop,"  the  fact  that  a  young 
person  coming  within  the  statute,  during 
the  mealtime  allowed  him,  oiled  part  of  the 
machinery  of  the  mill,  constituted  a  viola- 
tion of  the  act  on  the  part  of  the  employers, 
although  the  young  person  stated  that  he 
did  so  contrary  to  orders  and  for  his  own 
amusement,  and  he  was  paid  nothing  for  his 
work  during  such  time.  Prior  v.  Slaith- 
waite  Spinning  Co.  [1898]  1  Q.  B.  881,  62 
J.  P.  358,  67  L.  J.  Q.  B.  N.  S.  615,  78  L.  T. 
N.  S.  532,  14  Times  L.  R.  379,  46  Week.  Rep. 
488,  19  Cox,  C.  C.  54. 

IV,   What  employees  come  uHthin  the 

statutes, 

a.  In  general. 

As  to  what  employers  are  within  the  stat- 
ute limiting  hours  of  labor,  see  note  to 
United  States  v.  Ramsey,  42  L.R.A.(N.S.) 
1031. 

Where  a  jetty  as  being  built  in  a  harl)or 
by  means  of  stones  which  were  towed  in 
barges  to  the  place  and  dumped  into  th.e 
water,  engineers  whose  sole  duty  it  was  to 
run  the  engines  while  they  were  discharging 
the  cargoes,  boatmen  handling  yawls  and 
gasolene  boats  and  assisting  in  discharging 
the  cargo,  and  hook  men  who  handled  .  • 
lines  in  discharging  the  cargo  and  aided  in 
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States,  130  C.  0.  A.  28,  213  Fed.  326;  Great 
Northern  R.  Co.  v.  United  States,  127  C.  C. 
A.  595,  211  Fed.  309. 

A  carrier  will  be  excused  for  requiring  ex- 
cess  service  of  its  employees,  and  for  its 
failure  to  relieve  them  after  they  have  been 
on  duty  sixteen  hours,  only  in  those  cases 
Inhere  a  casualty  or  the  like  actually  pre- 
vents a  compliance  with  the  mandatory  pro- 
visions of  §  2. 

United  States  v.  Farenholt,  206  U.  S.  226, 
51  L.  ed.  1036,  27  Sup.  Ct.  Rep.  629;  Wil- 
liams V.  Gaylord,  186  U.  S.  157,  46  L.  ed. 
1102,  22  Sup.  Ct.  Rep.  798;  United  States  ▼. 
Kansas  City  Southern  R.  Co.  121  C.  0.  A. 
136,  202  Fed.  828;  United  States  v.  Dickson, 
15  Pet.  141,  165,  16  L.  ed.  689,  698;  Mis- 
souri, K.  &  T.  R.  Co.  V.  United  States,  231 


U.  S.  112,  68  L.  ed,  144,  34  Sup.  Ct.  Rep. 
26;  Newport  News  &  M.  Valley  Co.  v. 
United  States,  9  C.  C,  A.  679,  22  U.  S. 
App.  145,  61  Fed.  488. 

Mr.  Roscoe  F.  Walter  also  for  the  United 
States. 

Reed,  District  Judge,  delivered  the  opin- 
ion of  the  court: 

The  petition  or  complaint  is  in  three 
counts,  was  filed  February  28,  1913,  and 
each  count  alleges  that  on  certain  dates 
named  in  October,  1912,  the  defendant  re- 
quired and  permitted  a  person  named  there- 
in, employed  by  it  as  fireman  on  one  of  its 
engines  moving  interstate  traffic  on  the 
lines  of  its  road,  to  be  and  remain  on  duty 
as   such  fireman  longer   than  sixteen  con- 


warping  the  barges  along  to  the  place  re- 
quired, they  having  been  selected  for  their 
seafaring  experience,  and  hired  by  the  month 
and  living  ashore,  did  not  come  within  the 
classification  of  laborers  or  mechanics  within 
a  statute  prohibiting  the  employment  of 
such  laborers  or  mechanics  for  more  than 
eight  hours  in  twenty-four  upon  public 
works,  but  were  seamen  within  the  provi- 
sions of  another  statute.  Breakwater  Co.  v. 
United  States,  105  C.  C.  A.  404,  183  Fed. 
112. 

Likewise  as  to  masters,  mates,  engineers, 
firemen,  cranemen,  deck  hands,  and  scow 
men  employed  on  tugs,  dredges,  and  scows 
used  in  dredging  a  harbor  channel.  Ellis  v. 
United  States,  206  U.  S.  246,  51  L.  ed.  1047, 
27    Sup.   Ct.   Rep.    600,   11   Ann.   Cas.   589. 

But  while  men  employed  as  seamen  upon 
a  government  vessel  do  not  come  within  the 
provision,  if  the  same  men  were  set  to  work 
upon  public  works  in  removing  snags  and 
obstructions  from  the  rivers  and  harbors, 
they  would  come  within  the  provisions  of 
the  statute  while  engaged  in  such  service. 
United    States    v.    Jefferson,    60    Fed.    736. 

A  local  freight  train  carrying  a  caboose 
and  required  to  carry  passengers  is  never- 
theless a  freight  train  so  that  it  comes  with- 
in the  provision  of  a  state  statute  which  ap- 
plies to  freight  trains,  but  not  to  passenger 
trains,  and  provides  that  where  an  employee 
has  worked  for  more  than  sixteen  hours,  he 
shall  not  be  allowed  to  return  to  his  employ- 
ment without  having  had  eight  hours'  rest, 
and  which  abolishes  the  defense  of  contrib- 
utory negligence  to  a  suit  for  personal  in- 
juries to  such  a  servant  received  while  em- 
ployed in  violation  of  the  statute.  Kansas 
City  &  M.  R.  Co.  v.  Huff,  —  Ark.  — ,  173 
S.  W.  419. 

Under  a  statute  prohibiting  persons  or 
corporations  engaged  in  manufacturing 
from  working  their  employees  for  more 
than  ten  hours  a  day,  in  a  prosecution 
against  a  cottonseed  oil  mill  it  was  held 
that  all  employees  who  compose  the  organ- 
ized force  and  work  with  machinery,  whose 
work  supplements  that  of  the  machinery  and 
must  be  performed  while  it  is  in  operation, 
and  in  order  that  it  may  be  kept  in  opera- 
L..R.A.1915D. 


tion,  are  within  the  protection  of  the  stat- 
ute; and  specifically  it  was  held  to  apply  to 
a  meal  cook  whose  duties  consisted  of  super- 
vising the  employees  in  cooking  the  meals, 
seeing  that  they  were  properly  cooked,  that 
all  machines  were  kept  in  running  order, 
and,  in  the  event  of  a  breakdown,  reporting 
the  same  to  the  superintendent;  to  a  seed 
feeder  whose  duty  it  was  to  feed  the  cotton 
seed  from  the  bin  into  the  tunnel  conveyer, 
by  which  it  was  automatically  conveyed,  by 
means  of  a  screw,  into  a  sand  and  boll 
screen  room;  and  to  a  fireman  whose  duty 
it  was  to  keep  steam  at  a  sufficient  pressure 
by  feeding  fuel  into  the  furnace.  Buckeye 
Cotton  Oil  Co.  V.  State^  103  Miss.  767,  00 
So.  776. 

A  statute  limiting  the  hours  of  labor  in 
manufacturing  establishments  to  ten  hours 
in  one  day  operates  on  all  employees  of  a 
designated  class,  without  reference  to 
whether  in  a  particular  case  the  overwork 
will  or  will  not  result  in  detriment  to  the 
physical  and  mental  welfare  of  the  work^ 
man.    Ibid. 

A  statute  providing  that  eight  hours  shall 
constitute  a  legal  day's  work  for  all  classes 
of  mechanics,  workingmen,  and  laborers,  ex* 
eepting  those  engag^  in  agricultural  and 
domestic  labor,  does  not  apply  to  those  em- 
ployed by  the  week.  Helphenstine  v.  Har- 
tig,  5  Ind.  App.  172,  31  N.  E.  845. 

A  boy  employed  by  a  proprietor  of  a 
news  shop,  whose  work  was  done  partly  in- 
side the  shop  and  partly  away  from  it  in 
carrying  newspapers  and  delivering  them  to 
customers,  was  employed  in  or  about  the 
shop  during  the  whole  period  of  such  employ- 
ment, under  a  statute  providing  that  ''no 
young  person  shall  be  employed  in  or  about 
a  shop  for  a  longer  period  than  seventy-four 
hours,  including  mealtimes,  in  any  one 
week."  Collmaa  v.  Roberts  [1896]  1  Q.  B. 
457,  66  L.  J.  Mag.  Cas.  N.  S.  63,  74  L.  T. 
N.  S.  198,  44  Week  Rep.  445,  18  Cox,  C.  C. 
273,  60  J.  P.  184. 

A  statute  entitled  "An  Act  to  Regulate 
the  Manufacture  of  Clothing,  Wearing  Ap<- 
parel,  and  Other  Articles,  etc.,"  and  pro- 
viding in  its  body  that  no  female  shall  be 
employed  in  any  factory  or  workshop  more 
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secutive  hours,  in  yiolation  of  Baid  act  of 
Congress. 

The  original  answer  of  the  defendant  was 
filed  March  18,  1913,  and  admitted  that  de- 
fendant was  engaged  as  a  common  carrier 
by  railroad  of  interstate  traffic  at  the  times 
alleged  in  the  petition,  and  for  answer  to 
count  1  thereof  alleged:  That  its  fireman 
named  in  said  count  (Joseph  Boese)  went 
on  duty  at  4  o'clock  p.  M.,  October  10,  1912, 
at  Devirs  Lake,  North  Dakota,  upon  engine 
No.  1168,  and  upon  arrival  at  Redland,  Min- 
nesota, a  division  terminal,  said  engine  was 
•'tied  up"  at  7:30  a.  m.,  October  11th,  and 
that  the  total  number  of  hours  of  continu- 
ous service  rendered  by  said  fireman  was 
less  than  sixteen.  The  answer  to  count  2 
alleged  that  the  fireman  named  in  said  count 


(S.  Keeling)  went  on  duty  at  10:15  A. 
Mv  October  13,  1912,  at  Redland,  Minnesota, 
as  fireman  on  engine  No.  1179,  ran  to  Lari- 
more.  North  Dakota,  and  return,  arriving 
at  Redland  at  1:45  A.  M.  the  next  day,  Oc- 
tober 14th,  and  that  said  fireman  was  on 
duty  less  than  sixteen  consecutive  hours. 
The  answer  to  count  3  alleged  that  its  fire 
man  (William  Kohn)  went  on  duty  at  2 
o'clock  A.  M.,  October  29,  1912,  on  engine 
No.  604  extra,  at  Garretson,  South  Dakota, 
for  a  run  to  Will  mar,  Minnesota;  that  said 
engine  was  "tied  up"  at  5:15  p.  m.  of  that 
day;  and  that  said  fireman  was  on  duty 
as  such  for  fifteen  hours  and  fifteen  min- 
utes, and  no  more.  The  answer  denies  the 
other  allegations  of  each  count  of  the  pe- 
tition. 


than  eight  hours  a  day,  will  embrace  em- 
ployment only  in  the  manufacture  of  arti- 
cles of  the  same  kind  as  those  expressly 
enumerated.  Ritchie  v.  People,  155  III.  98, 
29  L.R.A.  79,  46  Am.  St.  Rep.  315,  40  N.  E. 
454. 

A  statute  providing  that  in  all  factories, 
workshops,  sawmills,  logging  or  lumber 
camps,  booms  or  drives,  mines,  or  other 
places  used  for  mechanical,  manufacturing, 
or  other  purposes  where  men  or  women  are 
employed,  ten  hours  per  day  shall  consti- 
tute a  legal  day's  work,  does  not  apply  to 
one  who  is  an  expert  in  taking,  finishing, 
and  retouching  photographs,  nor  to  employ- 
ment by  the  week,  month,  or  year,  but  ap- 
plies only  to  factories,  etc.,  and  such  places 
where  the  mechanical  and  manufacturing  in- 
dustries of  the  kind  mentioned  are  carried 
on.  Schurr  v.  Savigny,  86  Mich.  144,  48  N. 
W.  547. 

Where  a  statute  limiting  the  hours  of 
labor  for  females  excepts  females  who  are 
employed  in  canning  fish,  the  exception  does 
not  cover  females  employed  in  a  fish  can- 
nery who  are  not  engaged  in  the  actual  pro- 
cess of  canning  fish,  so  that  a  woman  who 
was  engaged  in  lacquering  cans  after  the 
fish  had  been  canned,  which  process  was 
found  by  the  jury  not  to  be  a  part  of  the 
canning,  is  protected  by  the  statute.  State 
V.  Pacific  American  Fisheries,  73  Wash.  37, 
131  Pac.  452. 

A  provision  of  a  statute  which  limited  the 
hours  within  which  women  or  children 
might  be  employed,  and  provided  that 
"every  employer  shall  post,  in  a  conspic- 
uous place  in  every  room  in  which  such  per- 
sons are  employed,  a  printed  notice  stating 
the  number  of  hours'  work  required  of  them 
in  each  day  of  the  week,  the  hours  of  com- 
mencing and  stopping  work,  and  the  hours 
when  the  time  allowed  for  meals  begins  and 
ends,"  applies  where  such  persons  are  em- 
ployed regularly  for  any  substantial  number 
of  hours  daily,  and  is  not  fairly  open  to  the 
construction  that  it  applies  only  to  estab* 
lishments  where  such  persons  are  regularly 
employed  more  than  the  hours  provided  for 
in  the  statute.  Com.  v.  Riley,  210  Mass. 
387,  97  N.  E.  367,  Ann.  Caa.  1912D,  388. 
L.xCuia915D. 


But  the  object  of  the  statute  quoted  in  the 
preceding  paragraph  is  to  protect  the  rights 
and  regulate  the  hours  of  labor  of  those 
permanently  employed  in  manufacturing 
plants  as  workmen,  and  does  not  include 
merely  temporary  or  occasional  service. 
Com.  v.  Osborn  Mill,  130  Mass.  33. 

The  employees  o'f  a  plant  for  the  genera- 
tion and  distribution  of  electricity  come 
within  a  statute  requiring  that  employees  of 
factories  be  given  twenty-four  consecutive 
hours  of  rest  in  every  seven  consecutive 
days,  and  do  not  come  within  the  exception 
of  employees  in  power  houses  used  in  con- 
nection with  railroad  purposes,  who  come 
imder  a  different  statute,  although  the 
plant  in  which  they  work  furnishes  electrici- 
ty to  some  railroads.  People  v.  Niagara 
Falls  Power  Co.  86*  Misc.  61,  149  N.  Y. 
Supp.  45. 

Public    employees;    persons    engaged    upon 

public  work. 

A  statutory  prohibition  of  the  employ- 
ment of  women  for  more  than  a  specified 
number  of  hours  per  day  in  any  public  insti- 
tution applies  to  a  municipal  hospital,  and 
a  municipal  corporation  may  be  prosecuted 
criminally  for  violating  the  provisions  of 
the  statute.  People  v.  Chicago,  256  III.  558, 
43  L.R.A.(N.S.)  954,  100  N.  E.  194,  Ann. 
Cas.  1913E,  305. 

The  engineer  of  a  heating  plant  at  a  state 
hospital  is  a  laborer  within  the  meaning  of 
a  statute  limiting  the  hours  of  labor  where 
labor  is  employed  by  the  state  or  any  coun- 
ty, school  district,  or  municipality,  either 
directly  or  through  the  agency  of  a  con- 
tractor. Ex  parte  Steiner,  68  Or.  218,  137 
Pac.  204. 

The  firemen  of  a  city  who  arc  paid  month- 
ly salaries  are  not  laborers  within  a  statute 
limiting  the  hours  of  labor  upon  public 
works  or  work  done  by  contract  or  day 
labor,  although  their  salaries  are  based  up- 
on the  actual  number  of  days  they  are  on 
duty,  and  they  receive  pay  only  for  their 
actual  days  of  service.  Neely  v.  Tacoma,  78 
Wash.  92,  138  Pac.  ^57 ;  Stetson  v.  Seattle, 
74  Wash.  606,  134  Pac.  494. 
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The  jury  was  impaneled  and  the  cause 
tried  on  June  4,  1913,  resulting  in  a  di- 
rected verdict  and  judgment  for  the  plaintiff 
on  that  day  upon  each  count  of  the  petition. 

The  government's  evidence  on  count  1 
shows  without  dispute  that  engine  No.  1168, 
on  which  Boese  was  fireman,  left  Devil's 
Lake,  North  Dakota,  at  4  o'clock  p.  m., 
October  10th,  and  arrived  at  Redland,  a 
division  terminal,  the  next  morning  at  7:30 
A.  M.,  when  the  engine  was  "tied  up"  and 
the  crew,  except  fireman  Boese,  relieved  of 
duty;  that  he  was  required  to  remain  as 
watcher  of  the  engine  until  11  o'clock  a.  m. 
of  that  day  (October  11th),  when  he  was  re- 
lieved from  duty  after  some  nineteen  con- 
secutive hours  of  service  on  and  about  the 
engine.    The  train  despatcher  testified  that 


the  distance  between  Devil's  Lake  and  Red- 
land  was  168  miles;  that  the  ordinary  run- 
ning time  between  those  stations  was 
twelve  to  thirteen  hours;  that  he  always 
figured  whether  a  train  would  get  into  its 
terminal  within  the  sixteen-hour  period; 
that  until  this  train  got  to  Fisher,  12  miles 
from  Redland,  he  had  anticipated  that  it 
would  get  to  Redland  in  sufi&cient  time  to 
allow  the  crew  to  be  relieved  within  the 
sixteen  hours;  that  he  held  a  passenger 
train  at  some  point  to  enable  the  train  to 
reach  Redland  within  the  sixteen -hour  limit, 
and  after  the  train  left  Fisher  he  sent  a 
wire  to  Redland  advising  that  the  train 
was  on  short  time.  The  defendant  then  of- 
fered to  prove  by  its  despatcher  that  there 
was  an  unanticipated  delay  by  reason  of 


An  eight-hour  statute  which  defines  the 
term  "employee"  as  used  in  the  act  to  be  a 
mechanic,  workingman,  or  laborer  who 
works  for  another  for  hire  does  not  apply 
to  members  of  the  city  fire  department,  who 
take  an  oath  of  ofiice,  are  exempt  from  jury 
duty  and  from  arrest  on  civil  process  while 
on  duty,  are  graded  in  rank,  receive  sala- 
ries according  to  such  rank,  and  become  en- 
titled to  pensions  under  certain  conditions. 
People  ex  rel,  Sweeney  v.  Sturgis,  78  App. 
Div.  460,  79  N.  Y.  Supp.  969,  affirmed  with- 
out opinion  in  176  N.  Y.  470,  67  N.  E.  1088. 

A  fireman  or  policeman  employed  by  a 
city,  who  is  required  to  take  an  oath  of  office, 
and  when  once  selected  is  not  subject  to  dis- 
missal at  the  will  of  the  appointing  power, 
is  not  a  "laborer"  within  the  meaning  of  a 
statute  limiting  the  hours  of  labor  for  per- 
sons employed  by  municipalities.  Albee  v. 
Weinberger,  69  Or.  331,  138  Pac.  869. 

A  person  working  on  the  streets  of  a  city 
under  an  ordinance  requiring  the  perform- 
ance of  two  days'  labor  of  ten  hours  per  day 
or  the  payment  of  a  poll  tax  is  a  laborer 
for  the  city  within  the  statute  providing  that 
eight  hours  shall  constitute  a  day's  work 
for  all  laborers,  workmen,  mechanics,  or 
other  persons  employed  by  or  on  behalf  of 
the  state  or  of  any  municipality.  Re  Ashby, 
60  Kan.  101,  65  Pac.  336. 

In  State  ex  rel.  Ives  v.  Martindale,  47 
Kan.  147,  27  Pac.  852,  it  is  held  that  a 
statute  limiting  the  hours  of  labor  for  labor- 
ers, workmen,  mechanics,  or  other  persons 
employed  by  or  on  behalf  of  the  state,  to 
eight  hours,  except  in  certain  emergencies, 
does  not  apply  to  officers  or  employees  of 
the  state  penitentiary  who  are  provided  for 
by  statute  and  given  annual  salaries,  the 
amount  for  each  officer  and  employee  being 
specifically  stated,  and  the  amounts  having 
been  appropriated  by  the  legislature. 

A  statute  providing  that  eight  hours  shall 
constitute  a  day's  work  for  all  laborers, 
workmen,  mechanics,  or  other  persons  em- 
ployed on  behalf  of  any  city  of  the  state 
applies  to  the  engineers  and  firemen  em- 
ployed to  operate  the  ^ater  and  electric 
light  plant.  State  ex  rel.  Pleasant  v.  Ot- 
tawa, 84  Kan.  100,  113  Pac.  391. 
L.Rw^.l915D. 


In  Downey  v.  Bender,  67  App.  Div.  310, 
68  N.  Y.  Supp.  96,  it  is  held  that  a  statute 
providing  that  no  employee  of  a  contractor 
shall  be  permitted  or  required  to  work  more 
than  eight  hours  in  any  one  calender  day, 
upon  work  done  for  the  state  or  a  mimici- 
pal  corporation,  does  not  apply  to  the  fur- 
nishing of  gas  and  electricity  for  lighting 
the  state  capitol  and  executive  nuinsion, 
such  contract  being  one  of  purchase  rather 
than  for  the  doing  of  public  work. 

Likewise,  a  contractor  engaged  in  erect- 
ing a  public  building  did  not  violate  the 
statute  in  purchasing  doors  and  windows 
for  the  building  from  one  who  worked  his 
employees  more  than  eight  hours,  such  em- 
ployees not  being  employed  "on,  about,  or 
upon  such  public  work,"  within  the  meaning 
of  the  statute.  Bohnen  v.  Metz,  126  App. 
Div.  807,  111  N,  Y.  Supp.  196,  affirmed  with- 
out opinion  in  193  N.  Y.  676,  87  N.  E.  1115. 

h.  XJnder  Federal  Hottrs  of  service  <ict. 

In  connection  with  the  question  as  to 
when  an  employee  is  deemed  to  be  engaged 
in  interstate  commerce  so  as  to  come  within 
the  operation  of  the  Federal  hours  of  service 
act,  the  reader  may  profitably  consult  the 
notes  in  47  L.R.A.(N.S.)  62,  as  to  Federal 
employers'  liability  act,  and  20  L.R.A. 
(N.S.)  478,  and  41  L.R.A.(N.S.)  51,  as  to 
Federal  safety  appliance  act. 

Intrastate  railroads  and  employees  wholly 
engaged  in  local  business  are  not  affected  by 
the  provisions  of  the  Federal  hours  of  serv- 
ice act.  Baltimore  &  O.  R.  Co^  v.  Inter- 
state Commerce  Commission,  221  U.  S.  612, 
55  L.  ed.  878,  31  Sup.  Ct.  Rep.  621. 

So,  where  a  railway  engineer  had  been 
engaged  in  the  interstate  traffic  of  a  carrier, 
but  was  then  assigned  to  duty  on  a  work 
train  operating  on  local  work,  and  remained 
thereon  for  a  period  of  fifty-nine  days  con- 
tinuously, after  which  he  was  again  re- 
assigned to  the  interstate  work,  the  fact 
that  he  was  potentially  subject  to  recall 
from  the  work  train  service  to  regula  -  inter- 
state service  at  any  time  did  not  bring  him 
within  the  statute  while  employed  on  the 
work  train.     United  States  v.  Chicago,  M. 


414 


UNITED  STAIES  CIRCUIT  COURT  OF  APPEALS. 


a  hot  box;  also  that  there  was  at  this  time 
an  unusually  heavy  grain  movement  on  this 
division  of  the  road,  and  even  under  these 
circumstances  the  despatcher  expected  the 
train  to -reach  the  terminal  in  time  to  be 
relieved  -within  the  sixteen-hour  limit.  This 
offered  testimony,  upon  objection,  ^was  ruled 
out  as  being  immaterial  under  the  issues, 
and  the  ruling  is  assigned  as  error. 

Upon  the  second  count  the  government's 
proof  shows  without  dispute  that  the  fire- 
man (Keeling)  went  on  duty  at  10:15  A.  M., 
October  13th,  at  Redland,  the  starting  point 
of  the  train  for  a  run  to  Larimbre,  North 
Dakota,  and  return,  and  returned  to  Red- 
land  at  1:45  A.  M.  the  next  day;  that  the 
others  of  the  crew  were  then  relieved  with- 
in   the    sixteen-hour   period,   and    Fireman' 


Keeling  required  to  remain  about  one  hour 
and  twenty  minutes  longer  as  watchman  of 
the  engine  before  he  was  relieved, — making 
a  total  of  some  seventeen  hours  of  consecu- 
tive service  by  him.  The  defendant  offered 
to  show  by  its  train  despatcher  that  the 
time  consumed  at  Larimore  before  starting 
on  the  return  trip  was  only  sufficient  to 
make  up  the  train  to  be  brought  back,  and 
that  he  expected  that  the  train  would  get 
to  Redland  upon  its  return  trip  within  the 
sixteen-hour  period  (as  it  in  fact  did);  also 
that  the  train  sheet  showed  unusual  delay 
in  the  way  of  hot  boxes;  that  delays  on 
account  of  hot  boxes  could  not  be  antici- 
pated or  taken  into  account  by  the  train 
despatcher;  and  that  there  was  no  way  of 
telling  when  they   would  occur.     This   of- 


&  P.  S.  R.  Co.  219  Fed.  632.  See  also  report 
on  demurrer,  218  Fed.  701. 

Ihis  case,  however,  is  directly  opposed  to 
United  States  v.  St.  Joseph  &  G.  I.  R.  Co. 
D.  C.  Kan.  1st  Div.  Dec.  19,  1014,  which 
held  that  a  locomotive  fireman  on  a  work 
train  engaged  in  moving  company  materials 
only,  and  solely  within  the  state  so  that 
such  movement  was  not  interstate  commerce, 
was  nevertheless  within  the  provisions  of 
the  statute. 

And  a  train  crew  which  is  engaged  in 
picking  up  logs  along  the  right  of  way  and 
loading  them  on  the.  cars  and  hauling  the 
loaded  cars  to  a  station  where  they  are 
taken  up  by  one  of  the  carrier's  regular 
trains  and  then  transported  into  another 
state  are  engaged  in  interstate  commerce 
within  the  meaning  of  the  statute.  United 
States  V.  Chicago,  M.  &  P.  S.  R.  Co.  197 
Fed.   624. 

In  order  to  come  within  the  statute  as  a 
person  ''actually  engaged  in  or  connected 
with  the  movement  of  any  train,"  an  em- 
ployee must  be  engaged  in  work  which  has 
some  connection,  though  it  may  be  remote, 
with  the  safety  of  the  train  or  with  the 
safety  of  persons  who  might  be  injured  by 
the  movement  of  the  train,  and  an  employee 
in  a  stock  yard  who  is  merely  engaged  in 
preparing  cars  for  loading  does  not  come 
within  the  statute.  Schweig  v.  Chicago,  M. 
&  St.  P.  R.  Co.  205  Fed,  96,  affirmed  in  216 
Fed.  760,  7  N.  C.  C.  A.  135. 

Under  a  provision  of  the  statute  that  "no 
operator,  train  despatcher  or  other  employee 
who,  by  the  use  of  the  telegraph  or  tele- 
phone, despatches,  reports,  transmits,  re- 
ceives, or  delivers  orders  pertaining  to  or 
affecting  train  movements  shall  be  required 
or  permitted  to  be  or  remain  on  duty  for  a 
longer  period  than  nine  hours  in  any  twen- 
ty-four hour  period  in  all  towers,  offices, 
places,  and  stations  continuously  operated 
night  and  day,"  the  term  "other  employee*' 
was  intended  to  mean  an  employee  engaged 
primarily  in  the  same  class  of  service  as 
would  be  performed  by  an  operator  or  train 
despatcher,  and  does  not  include  switch  ten- 
ders who  operate  hand  switches  whenever 
necessary,  as  to  which  they  are  informed 
L..RA.1915D. 


from  time  to  time  by  telephone.  Missouri 
P.  R.  Co.  V.  United  SUtes,  128  C.  C.  A.  271, 
211  Fed.  893. 

Where  a  carrier  had  a  rule  that,  should 
a  train  be  held  over  thirty  minutes  at  a 
siding  where  there  was  no  open  telegraph 
office,  the  conductor  should  report  to  the 
despatcher  for  orders,  calling  the  day  oper- 
ator if  there  was  one  available,  and  if  not 
using  the  telephone,  and,  to  make  obedience 
to  the  order  possible,  installed  at  various 
points  where  no  telegraph  operators  were 
employed  and  no  regular  station  maintain- 
ed, telephones  for  the  use  of  its  conductors, 
a  conductor  of  a  train  so  using  the  telephone 
did  not  come  within  the  provision  of  the 
statute  quoted  in  the  preceding  case. 
United  States  v.  Chicago,  M.  &  P.  S.  R.  Co. 
219  Fed.  1011. 

A  conductor  of  an  interstate  railway 
train,  who  is  required  or  permitted  during 
his  run  to  stop  at  stations  to  report,  trans- 
mit, receive,  or  deliver  orders  pertaining  to 
or  affecting  his  train,  is  not  embraced  with- 
in the  provisions  as  to  "other  employees 
who,  by  the  use  of  the  telegraph  or  tele- 
phone, transmit,  report,  etc.,"  the  statute 
applying  only  to  such  employees  as  have  a 
fixed  place  for  work  where  they  use  the  tele- 
graph or  telephone  in  transmitting,  report^ 
ing,  or  giving  orders  pertaining  to  or  affect- 
ing movements  of  trains.  United  States  v. 
Florida  East  Coast  R.  Co.  222  Fed.  33. 

But  an  employee  of  an  interstate  railroad 
whose  duty  was  to  space  trains  by  the  use 
of  the  telegraph  under  what  is  known  as 
the  "block  system,"  and  to  report  trains  to 
another  office  or  officers  and  to  train  des- 
patchers,  whose  duties  pertain  to  the  move- 
ment of  cars,  engines,  and  trains  on  the  com- 
pany's railroad,  by  the  use  of  the  telegraph, 
came  within  the  provision.  Erie  R.  Co.  v. 
New  York,  233  U.  S.  671,  58  L.  ed.  1149, 
62  L.R.A.(N.S.)   266,  34  Sup.  Ct.  Rep.  756. 

And  switchmen  whose  place  of  duty  was 
at  a  shanty  near  the  tracks  and  switches, 
and  whose  duties  were  to  receive  orders  bv 
telephone,  and,  acting  thereon,  to  permit 
trains  to  pass  or  to  hold  them  as  the  case 
might  be,  were  employees  who,  by  the  use 
of  the  telegraph  or  telephone,  despatch,  re- 
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fered  testimony  was  rejected,  upon  motion 
of  the  government,  as  immaterial  under  the 
issues,  and  this  ruling  is  assigned  as  error. 
Upon  the  third  count  the  government's 
proof  shows  without  dispute  that  the  en- 
gine crew  of  No.  604  extra  was  called  to 
report  for  duty  at  2  o'clock  a.  m.,  October 
29,  1912,  at  Garretson,  South  Dakota,  to 
take  a  train  to  Willmar,  Minnesota,  a  di- 
vision terminal;  that  the  train  left  Garret- 
son  at  4:50  A.  M.  and  arrived  at  Clara  City 
at  4:55  P.  M.,  within  the  sixteen-hour  limit, 
when  it  was  "tied  up"  and  the  crew,  other 
than  the  fireman,  relieved  at  5:15  P.  M.; 
that  he  (Kohn)  was  required  to  remain  in 
charge  of  the  engine  as  watchman,  and  did 
so  remain  at  Clara  City,  until  at  least  8 
o'clock  p.  M.  of  that  day,  when  the  engine, 


with  him  in  charge,  was,  after  8  o'clock  p. 
M.,  towed  in  from  Clara  City  to  Willmar 
by  another  train  and  crew,  and  arrived  at 
Willmar  some  time  later  that  evening.  The 
defendant  offered  to  show  that  the  train 
did  not  make  its  usual  time  by  reason  of 
unavoidable  delays;  that  the  engine  was  on 
its  second  trip  after  having  been  overhauled 
generally,  and  because  of  that  condition, 
and  an  extraordinary  head  wind,  did  not 
make  the  time  expected  of  her;  in  fact,  that 
when  it  made  the  trip  the  day  before,  it 
made  it  without  difficulty,  and  that  was  its 
initial  trip  after  the  overhauling.  The  of- 
fered testimony  was,  upon  objection,  re- 
jected as  being  immaterial  under  the  issues, 
and  because  the  train  had  reached  Clara 
City  within  the  sixteen-hour  period,  and  in 


port,  transmit,  receive,  or  deliver  orders 
pertaining  to  or  affecting  train  movements, 
within  the  provision  of  the  statute  applying 
to  train  despatchers,  and  limiting  their 
hours  of  service  to  nine  in  any  twenty-four- 
hour  period.  United  States  v.  Cleveland, 
C.  C.  &  St.  L.  R.  Co.  Dist.  Ct.  for  the  South- 
em  Dist.  of  Ohio,  Dec.  12,  1911. 

And  under  this  provision  the  term  "or- 
ders" is  not  limited  to  such  orders  as  ema- 
nate from  the  train  despatcher's  office  and 
are  reduced  to  writing  and  handed  to  the 
conductor  and  engineer  of  a  train,  but  in- 
cludes any  order  affecting  train  movements 
which  can  be  given  by  any  subordinate  hav- 
ing to  do  with  trains  and  switches,  such  as 
the  towermen,  who  use  the  telephone  to  re- 
ceive signals  from  the  trainmen  which  in- 
dicate the  routing  of  the  train  as  originally 
made  by  the  train  master,  and  give  informa- 
tion over  it  as  to  what  trains  have  started, 
on  receipt  of  which  information  the  other 
towermen  must  throw  switches,  line  up 
tracks,  and  hold  other  trains  as  a  matter  of 
duty  without  discretion  on  their  part.  To 
say  that  these  towermen  use  the  telephone 
only  for  the  giving  of  information  not  cov- 
ered by  the  statute  would  be  the  merest 
sophistry.  United  States  v.  Houston  Belt 
&  Terminal  R.  Co.  125  C.  C.  A.  481,  205  Fed. 

F.  Separate  offense  as  to  each  employee. 

Under  the  Federal  hours  of  service  act, 
making  a  carrier  which  permits  any  em- 
ployee to  remain  on  duty  in  violation  of  its 
terms  liable  to  a  penalty  for  each  and  every 
violation,  a  separate  penalty  is  incurred  for 
each  railway  employee  kept  on  duty  for 
more  than  sixteen  consecutive  hours,  con- 
trary to  the  act,  by  reason  of  the  same  delay 
of  a  train.  Missouri,  K.  &  T.  K.  Co.  v. 
United  States,  231  U.  S.  112,  68  L.  ed.  144, 
34  Sup.  Ct.  Rep.  26. 

Under  the  Federal  statute  which  restricts 
the  services  and  employment  of  all  laborers 
and  mechanics  by  any  contractor  or  subcon- 
tractor upon  any  of  the  public  works  of  the 
United  States  to  eight  hours  in  one  calendar 
day,  and  makes  it  milawful  for  a  person  in 
L.R^.1915D. 


control  of  such  laborers  or  mechanics  to  re- 
quire or  permit  any  laborer  or  mechanic  to 
work  more  than  eight  hours  in  any  day,  a 
separate  offense  is  committed  by  the  employ- 
ment of  each  laborer  on  the  same  day  for 
more  than  the  statutory  period,  and  a  de- 
fendant has  the  right  to  have  the  persons 
he  is  charged  with  employing  for  a  greater 
number  of  hours  identified,  that  he  may  in- 
telligently defend  the  charge,  and,  if  subse- 
quently called  upon  to  defend  for  the  same 
cause,  plead  former  jeopardy,  and  an  indict- 
ment which  fails  to  do  that  is  insufficient. 
Uillted  States  v.  Breakwater  Co.  174  Fed. 
78. 

But  under  a  statute  prohibiting  persons, 
firms,  or  corporations  engaged  in  manufac- 
turing or  repairing,  from  working  their  em- 
ployees more  than  ten  hours  per  day,  it 
was  held  that  the  statute  did  not  make  the 
working  of  each  employee  a  separate  of- 
fense, but  simply  grouped  them  and  made 
the  working  of  all  or  any  of  them  for  more 
than  ten  hours  in  one  day  an  offense.  Buck- 
eye Cotton  Oil  Co.  V.  State,  103  Miss.  767, 
60  So.  776. 

VI.  What  is  included  as  overtime. 

a.  In  general. 

Under  a  statute  providing  that  all  con- 
tracts for  work  on  municipal  buildings 
should  stipulate  that  the  employees  of  a 
contractor  should  not  be  worked  for  more 
than  eight  hours  in  one  day,  and  giving  a 
citizen  a  right  to  sue  to  cancel  a  contract 
under  which  work  was  being  done  in  viola- 
tion of  the  provision,  it  was  held  that  the 
statute  did  not  apply  to  a  case  where  the 
overtime  work  was  performed  after  the  bid 
was  accepted,  but  before  a  written  contract  • 
was  made.  McFarlane  v.  Hosier,  157  App. 
Div.  844,  143  N.  Y.  Supp.  221. 

A  statute  providing  that  all  works  by 
contract  or  days'  labor  done  for  the  state 
or  any  of  its  political  subdivisions  shall  be 
performed  in  workdays  of  not  more  than 
eight  hours  each,  except  in  cases  of  extraor- 
dinary emergency,  is  violated  by  requiring 
teamsters  to  go  to  the  barn  each  morning 
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time  to  relieve  the  other  members  of  the 
crew.  Counsel  for  defendant  then  stated: 
''That  it  had  two  defenses  to  this  cause  of 
action:  First,  that  the  reason  of  the  delay 
in  this  case  was  because  of  a  condition  not 
known  at  the  time  the  train  left  the  termi- 
nal, and  was  one  which  the  officials  in 
charge  had  no  reason  to  foresee;  that  it 
was  proper  under  the  statute  to  have  run 
the  entire  trip  into  the  terminal  at  Will- 
mar,  because  of  the  proviso  which  says  that 
the  statute  shall  not  apply  in  cases  where 
the  delay  is  caused  by  something  not  known 
at  the  time  the  train  left  the  terminal, 
and  which  could  not  have  been  foreseen  by 
the  officials.  Second,  that  Kohn  was  not 
on  duty,  within  the  meaning  of  the  statute. 


r  after  he  was  relieved  as  fireman  at  Clara 

:  City." 

The  defendant  also  offered  to  prove  that 
this  is  the  only  instance  in  which  this  train 
was  required  to  "tie  up"  by  reason  of  not 
being  able  to  make  the  run  within  sixteen 
hours;  that  the  train  master  first  learned 
that  the  train  would  be  unable  to  make 
its  terminal  at  Willmar  within  sixteen 
hours  when  it  arrived  at  a  station  called 
Maynard,  some  25  miles  from  Willmar, 
when  he  received  a  message  from  the  con- 
ductor in  charge  thereof  that  he  would  be 
unable  to  reach  Willmar  within  sixteen 
hours.    This  offered  testimony  was  rejected, 

I  upon  objection,  as  being  immaterial  under 

*  the  issues. 


where  their  teams  are  kept,  grease  their 
wagons  when  necessary,  harness  and  feed 
their  teams,  collect  their  tools,  and  be  at 
the  place  of  work  at  a  certain  time,  and, 
after  working  eight  hours  there,  to  return 
the  teams  to  the  barn  and  unhitch  and  un- 
harness them.  Davies  v.  Seattle,  67  Wash. 
532,  121  Pac.  987. 

A  statute  which  provides  that  the  period 
of  employment  of  persons  employed  or  en- 
gaged in  work  in  underground  mines  shall 
not  exceed  eight  hours  in  any  twenty-four 
hours  does  not  include  the  time  required  to 
traverse  the  shaft,  underground  drifts,  and 
tunnels  between  tlie  surface  of  the  mine  and 
the  face  of  the  drift  where  the  person  is  em- 
ployed, and  an  employee  may  be  required  to 
work  the  full  eight  hours  after  reaching  the 
place  where  he  is  employed.  Re  Martin,  157 
Cal.  59,  106  Pac.  238. 

While  members  of  a  fire  department  must 
at  all  times  be  ready  to  respond  to  alarms 
whenever  given,  they  are  not  subjected  to 
active  toil  eight  hours  in  any  twenty-four 
except  in  cases  of  emergency,  within  a  stat- 
ute limiting  the  hours  of  labor  for  persons 
employed  by  a  municipality  to  not  more 
than  eight  hours  in  any  one  day,  or  forty- 
eight  hours  in  any  one  week,  except  in  cases 
of  necessity,  emergency,  or  where  public 
policy  absolutely  requires  it.  Albee  v.  Wein- 
berger, 69  Or.  331,  138  Pac.  859. 

Likewise,  members  of  a  police  force  which 
is  divided  into  three  shifts  of  eight  hours 
each  do  not  perform  more  than  the  pre- 
scribed number  of  hours  of  service  except 
in  cases  of  emergency.    Ibid. 

In  Buckeye  Cotton  Oil  Co.  v.  State,  103 
Miss.  767,  60  So.  775,  the  court  said  it  was 
impossible  for  them  to  determine  definitely 
from  the  agreed  statement  of  facts  whether 
a  certain  employee  was  worked  overtime  or 
not,  but  that  if  he  was  on  duty  for  one  hour 
only  at  a  time  and  then  off  for  an  hour., 
during  which  he  was  not  confined  to  the 
precincts  of  the  establishment  or  charged 
with  any  responsibility  for  the  operation  of 
the  machinery,  he  was  at  work  less  than  ten 
hours,  but  that  if  in  fact  he  was  on  duty 
all  the  time,  charged  with  keeping  the  ma- 
chinery with  which  he  worked  in  the  eon- 
L.K.AJ915D. 


tinuous  performance  of  its  functions,  he 
was,  of  course,  at  work  all  the  time,  and  in 
that  event  it  is  immaterial  that  he  may 
have  had  at  times  practically  nothing  to  do. 

A  statute  forbidding  railroad  employees 
from  working  more  than  a  certain  number 
of  hours  during  a  day  becomes  effective 
from  the  first  moment  of  the  day  of  its  en- 
actment, so  that  it  is  violated  by  one  who 
works  the  forbidden  number  of  hours  after 
that  time  during  such  day.  Lloyd  v.  North 
Carolina  R.  Co.  151  N.  C.  536,  45  L.R.A. 
(N.S.)  378,  66  S.  E.  604. 

The  time  within  which  the  hours  of  labor 
may  be  exceeded  because  of  an  extraordi- 
nary emergency,  such  as  a  flood,  does  not 
extend  to  the  time  employed  in  repairing 
the  injuries  and  in  removing  the  obstacles 
caused  bv  the  flood.  United  States  v.  Sheri- 
dan-Kirk Contr.  Co.  349  Fed.  809. 

Under  a  statute  providing  that  "no  em- 
ployee shall  be  required,  permitted  or  suf- 
fered to  work  in  a  biscuit,  bread  or  cake 
bakery,  confectionery  establisliment  more 
than  six  (6)  days  in  any  one  week;  said 
week  to  commence  on  Sunday  not  before  6 
o'clock  post  meridian, '  and  to  terminate  at 
the  corresponding  time  on  Saturday  of  the 
same  week,"  the  week  may  commence  at  any 
time  on  Sunday  after  6  o'clock  in  the  even- 
ing, and  will  terminate  at  the  correspond- 
ing hour  on  Saturday  evening  of  the  same 
week.  Re  Bakers'  Employment  Act,  6  Pa. 
Dist.  R.  480. 

&.  Under  Federal  hours  of  service  act. 

The  word  "week"  as  used  in  the  Federal 
hours  of  service  statute  concerning  railroads 
means  a  period  of  seven  days,  and  not 
necessarily  a  calender  week.  The  statute 
is  not  violated  if  no  employee  works  over- 
time more  than  three  days  out  of  seven  in 
case  of  emergency.  United  States  v.  South- 
ern P.  Co.  209  Fed.  562. 

The  time  during  which  a  train  was  de- 
layed should  be  included  witliin  the  time 
the  crew  was  on  duty,  in  considering  wheth- 
er the  statute  has  been  violated.  United 
States  V.  Kansas  City  Southern  R.  Co.  180 
Fed.  471. 
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The  applicable  provisions  Of  the  hours  of 
service  act  are: 

Section  1:  "That  the  provisions  of  this 
act  shall  apply  to  any  common  carrier  or 
carriers,  their  officers,  agents,  and  employ- 
ees, engaged  in  the  transportation  of  pas- 
sengers or  property  by  railroad**  in  inter- 
state commerce;  "and  the  term  'employees' 
.  .  .  shall  be  held  to  mean  persons  ac- 
tually engaged  in  or  connected  with  the 
movement  of  any  train." 

Section  2:  "That  it  shall  be  unlawful 
for  any  common  carrier,-  its  officers  or 
agents,  subject  to  this  act  to  require  or 
permit  any  employee  subject  to  this  act 
to  be  or  remain  on  duty  for  a  longer  period 
than  sixteen  consecutive  hours,  and  when- 
ever any  such  employee    .    .    .    shall  have 


been  continuously  on  duty  for  sixteen  hours 
he  shall  be  relieved  and  not  required  or  per- 
mitted again  to  go  on  duty  until  he  has 
had  at  least  ten  consecutive  hours  off  duty. 


»» 


Section  3:  *'.  .  .  Provided,  that  the 
provisions  of  this  act  shall  not  apply  in 
any  case  of  casualty  or  unavoidable  acci- 
dent or  the  act  of  God;  nor  where  the  de- 
lay was  the  result  of  a  cause  not  known 
to  the  carrier  or  its  officer  or  agent  in 
charge  of  such  employee  at  the  time  said 
employee  left  a  terminal,  and  which  could 
not  have  been  foreseen.  .  .  ."  [34  Stat, 
at  L.  1415,  1416,  chap.  2939,  Comp.  Stat. 
1913,  §§  8677-8679.] 

The  testimony  on  behalf  of  the  govern- 
ment shows  without  dispute  that  the  fire- 


So,  the  release  of  a  train  crew  from  duty 
for  one  hour  and  thirty  minutes  while  the 
train  was  held  up  does  not  break  the  con- 
tinuity of  the  period  of  service  of  such  em- 
ployees. Northern  P.  R.  Co.  V.  United 
States,  220  Fed.  108,  affirming  213  Fed.  639. 

Likewise,  where  a  train  is  held  up  at  a 
siding  at  a  station  for  flfty-ftve  minutes  to 
allow  another  train  to  pass,  the  exact  time 
of  the  arrival  of  the  latter  train  being  un- 
certain, and  it  being  the  duty  of  the  crew 
of  the  former  train  to  resume  the  journey 
immediately  upon  its  arrival,  such  crew  is 
on  duty  during  the  period  of  waiting,  al- 
though during  that  period  the  switch  was 
locked,  the  headlight  of  the  waiting  train 
was  extinguished,  and  its  conductor  was 
reading  and  the  brakemen  were  asleep. 
United  States  v.  Denver  &  R.  G.  R.  Co.  197 
Fed.  629. 

Under  the  statute  there  may  be  periods 
of  duty  with  intermissions  between,  pro- 
vided the  aggregate  of  such  periods  does  not 
exceed  sixteen  hours,  and  there  is  at  least 
eight  consecutive  hours  off  duty  within  the 
twenty-four  hour  period,  but  whether  the 
intermissions  are  such  as  the  law  will  recog- 
nize depends  upon  their  character  as  periods 
of  substantial  rest;  and  to  break  the  con- 
tinuity of  the  hours  of  service,  the  relief 
of  the  employee  must  be  definite  and  certain 
as  to  the  period  of  time,  and  substantial 
and  opportune  as  to  the  period  of  rest,  the 
question  whether  a  particular  interval  is 
such  a  definite  and  substantial  period  of 
rest  being  one  of  fact  for  the  jury.  South- 
ern P.  Co.  V.  United  States,  222  Fed.  46. 

Brief  periods  allowed  for  meals  do  not 
break  the  continuity  of  service  of  trainmen, 
and  should  not  be  deducted  in  determining 
whether  they  have  been  kept  continuously 
on  duty  for  sixteen  consecutive  hours. 
United  States  v.  Chicago,  M.  &  P.  S.  R.  Co. 
197  Fed.  624. 

An  employee  is  on  duty  within  the  stat- 
ute'when  he  is  at  his  post  in  obedience  to 
rules  or  the  requirement  by  his  superior, 
and  ready  and  willing  to  work,  w^hether  ac- 
tually at  work  or  waiting  for  orders,  or  for 
the  removal  of  hindrances  from  any  cause. 
Missouri,  K.  &  T.  R.  Co.  v.  United  States, 
L.RA.1915D.  27 


231  U.  S.  112,  58  L.  ed.  144,  34  Sup.  Ct. 
Rep.  26;  United  States  v.  Chicago,  M.  &  P. 
S.  R.  Co.  195  Fed.  783. 

So,  the  half  hour  before  the  schedule  time 
for  leaving  the  initial  station,  during  which, 
by  the  rules  of  the  carrier,  a  fireman  is  re- 
quired to  report  and  be  ready  for  service, 
should  be  counted  in  determining  whether 
or  not  the  statute  has  been  violated,  as 
should  also  any  delay  in  the  departure  of 
the  train.  San  Pedro,  L.  A.  &  S.  L.  R.  Co. 
V.  United  States,  130  C.  C.  A.  28,  213  Fed. 
326. 

Nor  does  it  detract  from  this  view  that 
the  men  were  paid  nothing  for  this  prelimi- 
nary time.  United  States  v.  Denver  &,  R.  G. 
R.  Co.  supra. 

A  railway  engineer  is  on  duty  within  the 
act  during  the  time  in  which  he  must  look 
over  his  engine,  see  that  it  is  oiled  up,  and 
that  the  air  brakes  are  in  proper  condition, 
and  move  the  engine  down  over  the  tracks 
and  across  the  switches  to  connect  it  with 
the  train;  and  if  he  goes  there  a  half  an 
hour  before  the  time  to  start  the  train  to  do 
those  things,  he  is  then  on  duty.  United 
States  V.  Illinois  C.  R.  Co.  180  Fed.  630. 

But  the  hours  of  service  of  an  employee 
do  not  include  the  time  required  for  him 
to  reach  the  place  where  his  services  are 
required  after  he  has  been  directed  to  report 
for  duty,  so  the  time  during  whieh  a  train 
employee  is  "dead  heading '  to  reach  the 
place  where  he  is  to  report  for  duty,  during 
which  time  he  does  not  have  any  duties  to 
perform  in  connection  with  the  movement 
of  the  train  on  which  he  is  riding,  although 
he  is  paid  for  that  time,  should  not  be  com- 
puted in  determining  whether  or  not  there 
has  been  a  violation  of  the  provision  of  the 
statute  that  no  employee  who  has  been  on 
duty  sixteen  hours  in  the  aggregate  in  any 
twenty-four  hours  shall  be  required  or  per- 
mitted to  continue,  or  again  go  on  duty 
without  having  had  at  least  eight  consecu- 
tive hours  off  duty.  Osborne  v.  Cincinnati, 
N.  0.  &  T.  P.  R.  Co.  158  Ky.  176,  164  S.  W. 
818. 

Under  the  provision  of  the  act  limiting 
the  hours  of  labor  for  persons  "actually  en- 
gaged in  or  connected  with  the  movement 
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man  named  in  each  coimt  was  required  to 
remain  on  duty  on  and  about  hia  respec- 
tive engine  more  than  sixteen  consecutive 
hours  without  being  relieved  from  such 
duty.  This  cast  upon  the  defendant  the 
burden  of  alleging  and  proving,  by  the 
greater  weight  of  the  testimony,  facts  which 
bring  it  within  the  proviso  in  §  3  of  the 
act.  United  States  v.  Kansas  City  South - 
em  R.  Co.  121  C.  C.  A.  136,  202  Fed.  828. 

It  was  the  contention  of  the  defendant 
upon  the  trial  in  the  district  court,  and  is 
its  contention  here,  that  when  the  engine 
upon  which  each  of  the  firemen  was  em- 
ployed was  "tied  up"  (that  is,  its  run  tem- 
porarily suspended)  within  the  sixteen-hour 
period,  and  the  rest  of  the  crew  relieved 
from  duty  within  such  time,  and  the  fire- 


man required  to  watch  and  care  for  the  en- 
gine, keep  up  its  steam,  the  proper  amount 
of  water  in  the  boiler,  and  otherwise  care 
for  the  same  thereafter,  that  while  so  en- 
gaged he  was  not  employed  "as  fireman,** 
and  was  not  then  within  the  provisions  of 
this  act.  This  court  in  San  Pedro,  L.  A.  & 
S.  L.  R.  Co.  V.  United  States,  130  C.  C.  A. 
28,  213  Fed.  328,  and  the  court  of  appeals 
in  the  ninth  circuit  in  Great  Northern  R. 
Co.  V.  United  States,  127  C.  C.  A.  595,  211 
Fed.  309,  and  in  Northern  P.  R.  Co.  v. 
United  States,  1^  C.  C.  A.  157,  213  Fed. 
577,  have  held  against  this  contention.  A 
certiorari  was  denied  by  the  Supreme  Court 
in  Great  Northern  R.  Co.  v.  United  States, 
May  11th  of  this  year  (234  U.  S.  760,  58 
L.  ed.  1580,  34  Sup.  Ct.  Rep.  776).    The  de- 


of  any  train,"  the  word  "movement"  is  not 
restricted  to  the  actual  revolution  of 
wheels  of  a  train  or  locomotive  engaged  in 
interstate  commerce,  but  includes  the  serv- 
ices of  a  fireman  during  the  time  his  train 
is  laid  up  on  a  siding,  when  he  is  required 
to  act  as  an  engine  watchman,  to  keep  the 
proper  amount  of  water  in  the  boiler,  and 
keep  up  steam.  Great  Northern  R.  Co.  v. 
United  States,  127  C.  C.  A.  595,  211  Fed. 
309,  affirming  206  Fed.  838,  writ  of  cer- 
tiorari denied  in  234  U.  S.  760,  68  L.  ed. 
1580,  34  Sup.  Ct.  Rep.  776;  San  Pedro,  L.  A. 
&  S.  L.  R.  Co.  V.  United  States,  130  C.  C.  A. 
28,  213  Fed.  326;  Northern  P.  R.  Co.  v. 
United  States,  130  C.  C.  A.  157,  213  Fed. 
577;  Great  Northern  R.  Co.  v.  United 
States. 

Likewise,  the  statute  includes  the  time 
spent  by  a  fireman  as  watchman  in  charge 
of  his  engine  while  it  is  being  drawn  by  an- 
other engine  to  the  terminal  station,  during 
which  his  duties  consist  in  keeping  a  certain 
amount  of  fire  in  the  furnace,  seeing  that 
the  water  does  not  run  too  low  in  the  boiler, 
and  that  a  certain  amount  of  steam  pres- 
sure is  preserved.  United  States  v.  Mis- 
souri P.  R.  Co.  206  Fed.  847 ;  San  Pedro,  L. 
A.  &  S.  L.  R.  Co.  V.  United  States,  130  C.  C. 
A.  28,  213  Fed.  326. 

But  when  a  train  is  delayed  by  any  of  the 
causes  which  are  made  exceptions  to  the  Fed- 
eral hours  of  service  act,  the  crew  may  law< 
fully  continue  on  duty  to  the  terminal  or 
end  of  that  run,  although  the  entire  time  is 
more  than  siicteen  hours,  there  being  noth- 
ing in  the  act  which  requires  a  carrier  to 
proceed  to  the  next  suitable  stopping  place 
and  there  tie  up  and  relieve  the  crew,  or 
which  prevents  the  crew  from  continuing  on 
duty  and  proceeding  on  their  trip  to  the 
terminal  or  end  of  that  run.  United  States 
V.  Atchison,  T.  &  S.  F.  R.  Co.  212  Fed.  1000. 

To  the  contrary,  however,  are  San  Pedro, 
L.  A.  &  S.  L.  R.  Co.  V.  United  States,  220 
Fed.  737,  and  Atchison,  T.  &  S.  F.  R.  Co.  v. 
United  States,  220  Fed.  748,  which  hold  that 
it  was  not  the  intention  of  Congress  to  per- 
mit a  crew  starting  from  a  terminal  to  re- 
main with  the  train  which  is  delayed  until 
the  end  of  the  run,  but  that  the  crew  of 
L.R.A.1916D. 


such  a  train  must  be  relieved  as  soon  as  is 
possible  by  the  exercise  of  proper  diligence. 

So,  the  occurrence  of  an  imavoidable  ac- 
cident does  not  suspend  the  entire  act  as  to 
that  train,  but  extends  the  hours  of  service 
in  such  cases  only  so  far  as  may  be  neces- 
sary to  permit  the  train  to  be  operated  to  a 
point  at  which,  due  regard  being  had  to  all 
the  circumstances  of  the  particular  case  and 
the  character  of  the  train,  the  train  crew 
can  be  relieved  or  be  allowed  to  take  the 
rest  required  by  the  statute.  United  States 
V.  Southern  R.  Co.  Diat  Ct.  Western  Dist. 
of  S.  C.  Oct.  30,  1913. 

Where  a  hot  box  on  an  engine  was  a  suffi- 
cient excuse  for  working  employees  more 
than  sixteen  hours,  other  time  lost  because 
of  the  hot  box,  due  to  the  fact  that  other 
trains  got  in  the  block  while  the  hot  box 
was  being  cooled,  making  it  necessary  for 
the  train  to  wait  until  they  were  out  of  the 
way,  should  be  included  in  the  period  com- 
ing within  the  exception.  United  States  ▼. 
New  York  C.  &  H.  R.  R.  Co.  218  Fed.  611. 

Requiring  a  railway  telegraph  operator  to 
work  five  and  one-half  hours  and  then,  after 
an  interval  of  three  hours,  three  and  one- 
half  hours  more  in  the  same  twenty-four,  is 
not  imlawful  within  the  provision  of  the 
statute  forbidding  common  carriers  to  per- 
mit such  employee  to  be  on  duty  for  a  long- 
er period  than  nine  hours  in  any  twenty- 
four-hour  period,  in  a  place  continuously 
operated  day  and  night.  United  States  v. 
Atchison,  T.  &  S.  F.  R.  Co.  220  U.  S.  37, 
55  L.  ed.  361,  31  Sup.  Ct.  Rep.  362. 

But  where  a  telegraph  operator  was  sub- 
ject to  call  during  the  time  allowed  for 
meals,  that  time  should  be  included  in  de- 
termining whether  his  continuous  hours  of 
service  exceeded  those  limited  by  that  pro- 
vision. United  States  v.  Chicago  &  N.  W. 
R.  Co.  219  Fed.  342. 

The  provision  is  also  violated  by  keeping 
operators  on  duty  during  two  different 
periods  within  twenty-four  hours,  the  aggre- 
gate of  which  exceeds  nine  hours.  United 
States  V.  St.  Louis  Southwestern  R.  Co.  189 
Fed.  954;  United  States  v.  Missouri,  KL  & 
T.  R.  Co.  208  Fed.  957. 

And  the  fact  that  an  employee  was  re- 
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/endant's  contention  in  this  resp«ct  needs, 
therefore,  no  further  consideration!  and 
must  be  and  is  overruled. 

The  defendant  offered  to  prove  upon  the 
tnal  of  count  1,  that  upon  the  run  from 
Devirs  Lake  to  Redland,  which  are  division 
terminals,  that  there  was  an  unanticipated 
delay  of  the  train  because  of  a  hot  box; 
alno  that  there  was  then  an  unusually  heavy 
grain  movement,  and  that  even  under  these 
circumstances,  the  despatcher  expected  that 
when  the  train  reached  Fisher,  12  miles 
from  Redland,  it  would  be  able  to  reach 
Redland  within  the  sixteen-hour  period  (as 
it  in  fact  did).  The  court  rejected  this  of- 
fered testimony  as  immaterial  under  the 
issues.  A  similar  offer  was  made  by  the 
defendant  upon  the  trial  of  count  2,  which 


was  rejected  by  the  court  for  the  same  rea- 
son. Upon  the  trial  of  count  3  the  defend- 
ant offered  to  prove  by  its  train  master  that 
the  train  did  not  make  its  usual  time  for 
reasons  not  known  to  defendant  or  its 
agents  when  the  train  left  Garretson,  one 
of  which  was  that  the  engine  was  not  work- 
ing well,  because  it  had  recently  been  over- 
hauled, and  it  did  not  make  the  time  ex- 
pected of  it. 

It  was  upon  the  trial  of  this  count  that 
the  defendant  first  suggested  a  defense  un- 
der the  proviso  in  §  3  of  the  act.  It  is 
proper,  however,  to  say  that  the  evidence 
upon  count  3  was  offered  before  the  evi- 
dence upon  counts  1  and  2  was  offered.  It 
is  quite  doubtful  if  this  defense  is  properly 
before  us  for  consideration.     At  the  close 


quired  to  work  only  six  hours  as  a  train 
despatcher,  and  then  was  required  to  work 
five  hours  and  a  half  as  a  ticket  seller,  did 
not  relieve  the  carrier  from  liability  under 
that  provision.  Delano  v.  United  States, 
220  Fed.  635. 

See  also  Re  Georgia,  S.  &  F.  R.  Go.  13 
Inters.  Com.  Rep.  134,  in  which  the  Inter- 
state Commerce  Commission  refused  to  grant 
relief  from  the  operation  of  the  statute  at 
stations  where  the  number  of  messages 
was  small  and  the  work  might  be  performed 
by  two  men  without  unusual  exertion  of 
body  or  mind,  by  permitting  despatchers 
to  do  other  work,  the  total  time  to  exceed 
the  hours  fixed  by  the  statute  for  despatch- 
ers. 

VII,  What  is  an  emergency,  etc,p  wUhin 

the  statutes, 

a.  In  general. 

Generally,  as  to  what  constitutes  an  act 
of  God,  see  Index  to  L.R.A.  Notes,  "Act  of 
God." 

Under  a  statute  providing  for  pimishment 
of  employers  who  require  or  permit  labor* 
ers  or  mechanics  to  work  upon  public  works 
more  than  eight  hours  during  a  day,  the 
question  whether  the  evidence  shows  that 
such  an  emergency  existed  as  would  excuse 
the  extra  employment  is  a  question  of  law 
for  the  court,  and  not  of  fact  for  the  jury. 
Penn.  Bridge  Co.  v.  United  States,  29  App. 
D.  C.  462,  10  Ann.  Cas.  719. 

The  fact  that  the  specifications  for  a  pub- 
lic bridge  were  changed  after  the.  date  of  the 
oontract,  requiring  the  bridge  company  to 
put  in  a  certain  amount  of  concrete  masonry 
within  a  time  limited,  and  that  it  was  not 
possible  to  do  the  work  specified  and  requir- 
ed within  a  period  of  eight  hours'  daily 
work,  because,  if  the  work  was  stopped  at 
the  end  of  eight  hours,  the  concrete  would 
harden  and  might  be  cleft,  causing  cracks 
and  disintegration,  did  not  show  an  ex- 
traordinary emergency  within  the  Federal 
eight-hour  statute,  the  term  "extraordi- 
nary emergency"  used  in  the  statute  import- 
ing a  sudden  and  unexpected  happening,  an 
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unforeseen  occurrence  or  condition  calling 
for  immediate  action  te  avert  imminent 
danger  te  health  or  life  or  property,  an  un- 
usual peril,  actual,  and  not  imaginary,  sud- 
denly creating  a  situation  so  different  from 
the  usual  or  ordinary  course  in  the  prose- 
cution of  public  works  that  the  court  may 
and  must  conclude  that  Congress  contem* 
plated  excepting  such  an  occurrence  from 
the  operation  of  the  law.    Ibid. 

The  building  of  a  public  levee  on  the  Mis- 
sissippi river  in  the  eastern  district  of  Lou- 
isiana cannot  be  said  to  present  at  all  times 
an  extraordinary  emergency  within  a  stat- 
ute regulating  the  hours  of  laborers  and 
mechanics  on  public  works,  and  making  it 
lawful  te  require  or  permit  such  employees 
to  work  a  longer  time  except  in  cases  of  ex- 
traordinary emergency.  United  States  v. 
Garbish,  222  U.  S.  257,  66  L.  ed.  190,  32 
Sup.  Ct.  Rep.  77,  reversing  180  Fed.  602. 

Nor  is  the  building  of  a  dam  across  the 
Ohio  river  a  work  of  continuing  extraordi- 
nary emergency,  so  as  to  justify  the  work- 
ing of  employees  for  more  than  the  time 
limited  by  the  statute  for  public  works,  dur- 
ing the  whole  period  of  performing  the  con- 
tract. United  States  v.  Sheridan-Kirk 
Contr.  Co.  149  Fed.  809. 

A  delay  not  entirely  unexpected  in  ob- 
taining the  timber  required  for  the  con- 
struction of  a  pier  at  the  navy  yards  does 
not  create  an  extraordinary  emergency  with- 
in the  meaning  of  the  exception  to  an  act 
forbidding  a  contractor  upon  any  public 
work  of  the  United  States,  under  penalty  of 
fine  or  imprisonment,  to  permit  or  require 
employees  thereon  to  work  more  than  eight 
hours  each  day.  Ellis  v.  United  States, 
206  U.  S.  246,  61  L.  ed.  1047,  27  Sup.  Ct. 
Rep.  600,  11  Ann.  Cas.  589. 

A  state  statute  prohibiting  the  employ- 
ment of  persons  in  mills  or  manufacturing 
establishments  for  more  than  ten  hours  in 
any  one  day,  except  watehmen  and  other 
employees  when  engaged  in  making  neces- 
sary repairs,  the  term  "necessary  repairs" 
is  not  limited  to  extreme  cases  in  which 
failure  to  repair  machinery  would  tie  up  the 
plant  or  imperil  life,  but  includes  such  ordi- 
nary repairs  as  are  made  in  maintaining 
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of  the  evidence  upon  all  the  counts,  the  de- 
fendant moved  for  a  directed  verdict  in  its 
favor,  which  motion  was  denied,  and  de- 
fendant excepted.  The  government  then 
moved  for  a  directed  verdict  in  its  favor 
upon  each  count  of  the  petition.  Upon  in- 
tiihation  of  the  court  that  it  would  have  to 
be  sustained,  counsel  for  defendant  said: 
"I  understand  that  the  government  is  will- 
ing that  the  record  shall  show  that  we  made 
no  defense  under  the  answer,  and  that  we 
may  make  up  a  special  plea  in  defense  re- 
quired under  the  proviso." 

The  court  said:  "I  will  allow  you  to 
file  an  amended  answer.  It  may  be  that 
you  can  settle  upon  the  amendment." 

No  amendment  was  then  filed,  nor  was 
leave  granted  to  file  it  later.     The  motion 


I  of  the  government  for  a  directed  verdict  in 
its  favor  was  then  sustained,  and  judgment 
tendered  for  the  plaintiff  upon  each  count 
of  the  petition  on  June  4th  as  before  stated. 
A  stay  of  proceedings  was  then  ordered  un- 
til August  31,  1913,  which  was  later  ex- 
tended to  and  including  October  31,  1913, 
when  the  bill  of  exceptions  was  signed.  On 
October  28th  there  was  filed  with  the  clerk, 
without  further  leave  of  court,  a  stipulation 
as  follows:  "It  is  hereby  stipulated  be- 
tween the  parties  to  the  above- entitled 
cause  by  their  respective  attorneys,  that  the 
supplemental  answer  of  the  defendant,  at- 
tached hereto  and  made  part  of  this  stipula- 
tion, may  be  filed  in  said  cause,  and  may 
be  considered  as  filed  on  or  before  the  date 
on   which  said   cause  was   called  for  trial, 


reasonable  efficiency  in  the  plant.    State  v. 
Young,  —  Or.  — ,  145  Pac.  647. 

The  necessity  for  putting  in  a  new  pump 
to  supply  a  city  with  water  in  order  to  in- 
crease the  pumping  capacity  of  the  system, 
and  guard  against  the  disastrous  consequen- 
ces which  might  possibly  result  from  any 
breakage  or  impairment  of  the  single  pump 
which  had  theretofore  been  the  sole  reliance 
of  the  city,  came  within  an  execption  "in 
cases  of  extraordinary  emergency  caused  by 
fire,  flood,  or  dangers  to  life  or  property," 
and  justified  the  mimicipality  in  employing 
laborers  for  a  greater  number  of  hours  per 
day  than  that  provided  for  in  the  statute. 
People  ex  rel.  Usoy  v.  Waring,  62  App.  Div. 
36,  64  N.  Y.  Supp.  866. 

h.  Under  Federal  hours  of  service  act. 

Under  the  provisions  of  the  Federal  hours 
of  service  act  relating  to  railroads,  that  it 
shall  not  apply  "in  any  case  of  casualty  or 
unavoidable  accident  or  the  act  of  God,"  an 
act  of  God  is  something  which  occurs  ex- 
clusively by  the  violence  of  nature,  or  at 
least  an  act  of  nature  which  implies  an  en- 
tire exclusion  of  all  human  agencies;  a  cas- 
ualty is  an  act  which  proceeds  from  an  un- 
known cause,  or  is  an  unusual  effect  of  a 
known  cause;  and  an  unavoidable  accident 
is  an  inevitable  accident  which  could  not 
have  been  foreseen  and  prevented  by  the  ex- 
ercise of  that  degree  of  diligence  which 
reasonable  men  would  exercise  under  like 
conditions,  and  which  resulted  without  any 
fault  attributable  to  the  parties  sought  to 
be  held  responsible.  United  States  v.  Kan- 
sas City  Southern  R.  Co.  189  Fed.  471. 

In  United  States  v.  Great  Northern  R. 
Co.  220  Fed.  630,  the  court  defined  the  term 
"casualty"  as  used  in  the  statute  as  a  delay 
from  an  occurrence  or  happening  due  entire- 
ly to  an  outside  human  agency,  and  held 
that  an  instruction  which  relieved  the  rail- 
way company  from  liability  if  the  delay 
was  caused  by  an  accident,  even  though  it 
was  avoidable,  was  erroneous. 

Under  a  further  exception,  that  the  act 
shall  not  apply  "where  the  delay  was  the  re- 
sult of  a  cause  not  known  to  the  carrier  or 
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its  officer  or  agent  in  charge  of  such  em- 
ployee at  the  time  said  employee  left  a  ter- 
minal,' and  which  could  not  have  been  fore- 
seen," a  railway  company  is  not  excusable 
if  the  delay  causing  the  excessive  hours  of 
work  was  due  to  a  cause  which  the  carrier, 
at  the  time  the  train  left  a  terminal,  either 
knew  or  by  the  exercise  of  due  care  might 
have  foreseen.    Ibid. 

Where  an  empty  car  was  carried  in  a 
train  by  means  of  a  chain  'connection,  its 
drawhead  having  been  broken,  and  the  con- 
tinuing of  the  car  in  the  train  was  not  only 
unnecessary,  but  unlawful  within  anotheV 
act,  and  because  of  trouble  with  the  chain 
conection  the  train  was  delayed  bo  that  the 
crew  was  required  to  work  more  than  the 
sixteen  hours  limited  in  the  statute,  such 
delay  was  not  the  result  of  a  casualty  or  im- 
avoidable  accident  within  the  statute. 
United  States  v.  Atchison,  T.  &  S.  F.  R.  Co. 
212  Fed.  1000. 

So,  also,  hot  boxes  and  loosened  drawbars 
are  matters  which  constantly  arise  in  the 
operation  of  railroads,  and  cannot  be  ac- 
cepted as  excuses  for  the  violation  of  the 
statute.  United  States  v.  Minneapolis,  St. 
P.  &  S.  Ste.  M.  R.  Co.  Dist.  of  N.  D.  S.  W. 
Div.  Jan.  21,  1913. 

Delays  of  trains  caused  by  trains  upon 
connecting  lines  being  late  are  common,  and 
do  not  come  within  the  exception.  United 
States  V.  Chicago  &  N.  W.  R.  Co.  219  Fed. 
342. 

Where  a  train  was  stopped  before  the  expi- 
ration of  the  sixteen-hour  period  of  contin- 
uous service,  as  provided  for  in  the  Federal 
hours  of  service  act,  because  of  an  unusual 
storm  making  the  continuation  of  the 
journey  dangerous,  and  all  the  crew  laid  off 
so  as  not  to  violate  the  statute,  except  fire- 
men, who  were  required  to  watch  their  en- 
gines and  keep  up  the  fires,  the  exception  in 
case  of  a  casualty,  imavoidable  accident,  or 
act  of  God  does  not  apply  to  such  firemen. 
Northern  P.  R.  Co.  v.  United  States,  130 
C.  C.  A.  157,  213  Fed.  577. 

The  fact  that  an  engine  did  not  steam 
properly,  because  of  some  latent  defect  in 
the  coal  used,  does  not  constitute  an  excuse 
for  excessive  hours  of  service,  under  the  ex- 
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to  wit,  June  4,  1913;  and  it  may  be  fur- 
ther Qonsidered  thai  the  trial  of  said  cause 
was  had  as  if  said  supplemental  answer 
had  theretofore  been  filed  therein,  and  is- 
sue joined  thereon,  and  evidence  presented 
thereunder.  [Signed  by  the  attorneys  ol 
the  respective  parties.]" 

The  supplemental  answer,  so  called,  at- 
tached to  the  above  stipulation,  is  as  fol- 
lows: "Comes  now  the  above-nam^  de- 
fendant, and  by  leave  of  court  first  had  and 
obtained  makes  further  answer  to  the  plain- 
tiff's complaint  herein,  to  w^it:  (1)  States, 
as  to  plaintiff's  first  cause  of  action,  that 
if  Joseph  Boese,  as  alleged  therein,  was 
required  and  permitted  to  be  and  remain  on 
duty  as  fireman  and. employee  for  a  longer 
period  than  sixteen  consecutive  hours,  that 


said  Boese  was  so  required  and  permitted 
to  remain  on  duty  because  of  delay  which 
was  the  result  of  a  cause  or  causes  not 
known  to  the  defendant  or  its  officer  or 
agent  in  charge  of  said  Boese  at  the  time 
said  Boese  left  the  terminal  known  as 
Devil's  Lake,  North  Dakota,  for  the  termi- 
nal known  .as  Redland,  Minnesota,  and  such 
delay  could  not  have  been  foreseen,  and 
said  Boese  was  not  required  or  permitted 
again  to  go  on  duty  until  he  had  had  at 
least  ten  consecutive  hours  off  duty." 

This  answer  to  the  second  and  third 
counts  of  the  petition  is  identical  with  that 
to  the  first  coimt  above,  except  the  name 
of  the  fireman  and  the  terminals  of  the 
train  upon  which  he  was  employed. 

The  court  was  undoubtedly  right  in  ex- 


ception. United  States  ▼.  Kansas  City 
Southern  R.  Co.  121  C.  C.  A.  136,  202  Fed. 
828. 

A  delay  in  starting  by  reason  of  the  fact 
that  another  train  is  late;  time  lost  by 
reason  of  side  tracking  to  give  passenger  or 
superior  freight  trains  the  right  of  way; 
time  lost  by  reason  of  hot  boxes,  and  time 
lost  by  reason  of  the  locomotive  getting  out 
of  steam  or  in  cleaning  fires,  are  not  delays 
caused  by  casualty,  avoidable  accident,  act 
of  God,  or  by  any  cause  which  could  not 
have  been  foreseen,  within  the  exception. 
United  States  v.  Kansas  City  Southern  R. 
Co.  189  Fed.  471. 

But  the  failure  of  injectors  in  an  engine, 
which  were  in  good  order,  to  w^ork,  due  to 
impure  water  taken  from  a  stream  along  a 
temporary  logging  road,  was  held  to  be  an 
unavoidable  accident  which  could  not  have 
been  foreseen  and  prevented  by  the  use  of 
ordinary  care,  where  the  engine  got  out  of 
water  because  of  extra  heavy  switching 
while  on  a  spur  track,  and,  as  it  was,  the 
engine  worked  properly  until  within  four 
miles  of  a  water  tank.  United  States  v. 
Chicago,  M.  &  St.  P.  R.  Co.  212  Fed.  574. 

And  a  heavy  landslide  which  blocked  the 
road  and  made  detour  over  other  roads 
necessary  justified  the  continuous  employ^ 
ment  of  a  train  crew  until  they  reached  a 
point  at  which  they  could  by  proper  dili- 
gence be  relieved,  but  did  not  excuse  con- 
tinuing the  crew  in  service  after  that  time. 
San  Pedro,  L.  A.  &  S.  L.  R.  Co.  v.  United 
States,  220  Fed.  737. 

And  the  fact '  that,  because  of  a  severe 
wreck  on  a  single-track  railroad,  both  train 
despatchers  were  deeply  engrossed  in  ar- 
ranging and  caring  for  the  movement  of  a 
large  number  of  trains,  including  the  neces- 
sary wrecking  outfits,  together  with  the  nu- 
merous incidentals  necessarily  growing  out 
of  such  disaster,  because  of  which  they  fail- 
ed to  check  up  the  time  of  service  of  various 
crews  of  the  numerous  trains  passing  over 
that  particular  piece  of  road,  resulting  in 
orders  being  given  which  required  a  train 
crew  to  work  over  the  time  limited  by  the 
statute,  was  held  to  bring  the  case  within 
the  exception  enumerated,  as  being  a  casual- 
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ty  or  unavoidable  accident.    United  Stales 
V.  Northern  P.  R.  Co.  131  C.  C.  A.  372,  215 
I  Fed.  64. 

i  Where  elements  which  were  important  to 
I  be  taken  into  consideration  in  determining 
whether  or  not  a  casualty  was  within  the 
terms  of  exception  were  supported  only  by 
testimony  coming  from  defendant's  employ- 
ees, the  government  was  entitled  to  have  the 
cause  of  action  sent  to  the  jury  under  ap- 
propriate instructions.  United  States  v. 
Delaware,  L.  &  W.  R.  Co.  218  Fed.  608. 

So,  where  the  casualties  or  unavoidable 
accidents  which  were  relied  on  to  bring  a 
case  within  the  provisions  of  the  third  sec- 
tion of  the  statute  were  an  unusually  high 
wind  while  the  train  was  going  up  a  grade, 
a  broken  tail  pin,  and  a  l^t  box,  and  there 
was  testimony  as  to  the  nature  of  the  flaw 
in  the  tail  pin  and  also  as  to  what  had  been 
done  as  to  packing  and  inspecting  of  the 
bearing  which  heated,  the  question  as  to 
whether  those  facts  brought  the  case  within 
the  exception  should  have  been  submitted  to 
the  jury.  United  States  v.  Lehigh  Valley 
R.  Co.  219  Fed.  532. 

And  the  fact  that  the  flues  of  an  engine 
leaked  at  some  point  on  the  trip,  the  evi- 
dence.of  inspection  thereof  and  of  means  tak- 
en to  keep  the  engine  in  repair  being  unsat- 
isfactory, does  not  excuse  excessive  hours  of 
service.  United  States  v.  Kansas  City 
Southern  R.  Co.  121  C.  C.  A.  136,  202  Fed. 
828. 

Likewise,  in  the  absence  of  any  testimony 
fixing  the  time  when  a  rod  used  in  keeping 
the  grates  of  the  fire  box  free  from  cinders 
while  the  train  was  in  motion  was  broken, 
and  showing  that  its  defective  condition  oc- 
casioned the  delay  in  question,  the  court 
cannot  hold  that  that  defense,  if  it  was  a 
defense,  was  conclusively  established.  Ibid. 
Under  the  provisions  of  the  Federal  hours 
of  service  statute  limiting  the  hours  for 
train  despatchers  in  offices  operated  only 
during  the  daytime  to  thirteen  hours,  "ex- 
cept in  case  of  emergency,  when  the  employ- 
ees named  in  this  proviso  may  be  permitted 
to  be  and  remain  on  duty  for  four  addition- 
al hours  in  a  twenty-four-hour  period,"  it 
was  held  that  a  carrier  was  not  liable  to  the 
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eluding  the  evidence  offered  by  the  defend- 
ant in  support  of  any  supposed  defense  it 
might  have  under  the  proviso  in  §  3  of  the 
hours  of  service  act,  as  the  only  defense 
pleaded  when  this  offer  was  made  was  that 
neither  of  the  firemen  was  employed  more 
than  sixteen  consecutive  hours  upon  his 
engine.  If  the  defendant  relied  upon  any 
defense  under  the  proviso,  it  was  its  duty 
to  allege  the  facts  constituting  such  de- 
fense before  the  trial  began,  so  that  the 
government  might  know  what  it  would  be 
required  to  meet.  The  so-called  supple- 
mental answer  is  but  an  amendment  to  the 
original  answer;  but  it  was  not  filed  until 
more  than  four  and  one-half  months  after 
the  trial  and  judgment.    It  does  not  appear 


from  the  record  that  the  attention  of  the 
trial  court  was  ever  called  to  this  stipula- 
tion, or  to  this  supplemental  answer.  It 
may  be  that  the  statement  of  the  court 
that  it  ''would  permit  an  amendment  to 
the  answer,"  and  the  stipulation  of  the 
government's  counsel  that  it  may  be  filed 
so  long  after  the  trial  and  without  objec- 
tion thereto,  are  sufl[icient  to  authorize  its 
retention  in  the  record  as  an  amendment  to 
the  answer.  But  counsel  should  not  be  per- 
mitted to  bind  the  court  by  stipulation  that 
a  pleading  filed  four  and  one- half  months 
after  the  trial  is  completed  and  judgment 
entered,  which  materially  changes  the  issue, 
shall  be  considered  as  having  been  filed  be- 
fore the  trial  began,  for  this  would  permit 


penalties  of  the  act  for  permitting  or  re- 
quiring a  telegraph  operator  to  work  contin- 
uously for  more  than  seventeen  hours,  where 
such  service  was  made  necessary  because  of 
an  unavoidable  wreck  on  the  road,  and  be- 
cause another  operator  could  not  be  secured 
to  take  his  place,  the  court  saying:  *'It  is 
incredible  that  the  Congress  intended  to 
prohibit  or  did  prohibit  such  extended  serv- 
ice by  operators,  train  despatchers,  and 
others  in  their  class  in  cases  of  such  cas- 
ualties and  unavoidable  accidents.  The  ob- 
ject of  the  statute,  the  safety  of  travelers 
and  employees,  the  necessities  of  the  cases 
of  railroad  casualties  and  accidents,  the  de- 
mands of  humanity,  and  a  rational  and 
practical  interpretation  of  the  statute  con- 
verge with  compelling  force  to  convince 
that  the  Congress  intended  what  it  express- 
ed, that  'the  provisions  of  the  act,' — all  the 
provisions  of  the  act,  those  relating  to  the 
hours  of  service  of  telegraphers  and  train 
despatchers,  as  well  as  those  relating  to  the 
hours  of  service  of  other  employees, — 'shall 
not  apply  in  any  case  of  casualty  or  un- 
avoidable accident  or  the  act  of  God.' " 
United  States  v.  Missouri  P.  R.  Co.  130  C. 
C.  A.  6,  213  Fed.  169. 

So,  where  a  train  on  which  a  relief  oper- 
ator was  proceeding  to  take  the  place  of  a 
sick  operator  was  wrecked,  and  the  relief 
operator  was  retained  at  the  wreck  to  estab- 
lish a  temporary  office  to  facilitate  clearing 
the  track,  making  it  necessary  to  work  the 
operator  he  was  to  have  relieved  for  more 
than  the  excessive  time  allowed  by  the  stat- 
ute, such  wreck  was  an  accident  or  casualty 
which  prevented  the  operation  of  the  stat* 
ute.  San  Pedro,  L.  A.  &  S.  L.  R.  Co.  ▼. 
United  States,  220  Fed.  737. 

The  term  "emergency"  as  used  in  the  pro- 
vision relating  to  train  despatchers  is  used 
in  its  ordinary  or  popular  sense,  and  the 
unexpected  sickness  of  one  of  several  train 
despatchers,  which  made  it  necessary  to 
work  the  others  for  longer  periods  than  the 
statute  provided  for,  is  such  an  emergency. 
United  States  v.  Southern  P.  Co.  209  Fed. 
562;  San  Pedro,  L.  A.  &  S.  L.  R.  Co.  v. 
United  States,  supra. 

Sudden    illness   of   a   railway   train   des- 

£atcher  is  also  a  "casualty"  excepting  such 
,.ILA.1916D. 


extra  service  from  the  provisions  of  the 
statute.  United  States  v.  New  York,  O.  & 
W.  R.  Co.  216  Fed.  702. 

So,  also,  the  sudden  death  of  the  mother 
of  a  train  despatcher,  making  it  necessary 
for  him  to  be  off  duty  and  for  the  company 
to  employ  a  copy  operator  overtime  to  fill 
his  place,  was  a  ^'casualty"  within  the 
statute.    Ibid. 

To  guard  against  an  emergency  with  ref- 
erence to  the  business  of  despatching  trains, 
a  railroad  company  was  required  to  exercise 
ordinary  care,  and  such  ordinary  care  did 
not  require  that  it  have  an  extra  train  des- 
patcher or  despatchers  to  take  the  place  of 
those  who  might  unexpectedly  become  ill. 
United  States  v.  Southern  P.  Co.  209  Fed. 
562. 

An  allegation  in  an  answer  to  an  action 
for  violation  of  the  provision  of  the  stat- 
ute relating  to  telegraph  operators,  that  one 
of  the  operators  became  of  violent  temper, 
abusive,  insubordinate,  and  defiant,  by 
reason  of  which  it  became  necessary  to  dis- 
miss him  from  the  service  of  the  company, 
because  his  retention  thereafter  would  be 
inconsistent  with  discipline,  and  dangerous 
to  the  interest  of  the  company  and  the  safety 
of  the  public,  alleged  an  emergency  within 
the  provision  of  the  statute.  United  States 
V.  Denver  &  R.  G.  R.  Co.  220  Fed.  293. 

But  the  fact  that  the  employees  of  a  car- 
nival company  while  loading  its  stuff  on  a 
train  were  intoxicated  and  ran  a  wagon  off 
a  flat  car,  which  caused  a  long  delay  in  the 
train's  departure,  and  on  account  of  which 
the  train  was  of  necessity  loaded  on  one  of 
the  main  lines,  and  that  it  was  necessary  to 
clear  the  line  as  soon  as  possible,  furnished 
neither  justification  nor  excuse  for  requir- 
ing a  telegraph  operator  to  remain  on  duty 
for  more  than  the  statutory  period.  United 
States  y.  Chicago  &,  N.  W.  K.  Co.  219  Fed. 
342. 

Fl/J.  Pleading  and  proof  as  to  enter" 

gency,  etc, 

a.  In  general. 

A  municipal  corporation  seeking  to  avoid 
payment  on  a  contract  for  public  work,  be- 
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them  to  require  the  appellate  court  to 
determine  questions  never  determined  by 
the  trial  oourt.  But,  putting  aside  this 
question,  we  are  of  opinion  that  the  prof- 
fered testimony  offered  by  the  defendant 
does  not  show  any  casualty  or  unavoidable 
accident  or  an  act  of  God,  nor  a  delay  which 
was  the  result  of  a  cause  not  known  to  the 
carrier  or  its  officer  or  agent  in  charge  of 
the  trainmen  at  the  time  they  left  a  termi- 
nal, which  could  not  have  been  anticipated 
and  foreseen  in  the  exercise  of  proper  vigil- 
ance and  care  upon  their  part. 

It  is  a  matter  of  common  knowledge 
among  railroad  officials  and  trainmen,  as 
indicated  by  the  defendant's  testimony,  that 
hot  boxes  are  liable  to  occur  at  any  time 


in  the  operation  of  railroad  trains;  and 
officials  in  charge  of  the  running  of  such 
trains  should  be  held  to  anticipate  their  oc- 
currence, and  to  exercise  reasonable  dili- 
gence to  guard  against  delays  because  of 
them.  If  a  hot  box  occurs  in  the  running 
of  a  train  that  is  liable  to  prevent  it  from 
reaching  the  end  of  its  run  within  the  six- 
teen-hour  period,  reasonable  diligence  would 
require  that  the  car  upon  which  it  occurs 
should  be  set  out  at  the  first  opportimity, 
and  trainmen  not  continued  on  duty  over- 
time because  thereof  to  their  detriment,  and 
the  danger  to  persons  and  property  because 
of  their  lack  of  required  rest. 

That  there  was  a  heavy  grain  movement 
upon  defendant's  road  at  the  time  in  ques- 


cause  of  a  violation  by  the  contractor  of 
a  statute  limiting  the  labor  of  his  em- 
ployees to  eight  hours  in  one  day,  must 
allege  that  the  overwork  was  not  in  cases 
of  extraordinary  emergency  caused  by  fire, 
flood,  or  danger  to  life  or  property,  which 
are  made  exceptions  to  the  statute,  a  mere 
allegation  that  the  plaintiff  violated  the 
contract  by  permitting  or  requiring  men  to 
work  more  than  eight  hours  being  in- 
sufficient. Molloy  V.  Briarcliff  Manor,  168 
App.  Div.  456,  143  N.  Y.  Supp.  599, 

But  under  a  statute  limiting  the  hours 
of  labor  upon  a  public  work  except  in  case 
of  extraordinary  emergency,  the  duty  of 
showing  that  such  an  emergency  existed  de- 
volves upon  the  person  charged  with  vio- 
lating the  statute.  United  States  v.  Sheri- 
dan-Kirk Contr.  Co.  149  Fed.  809. 

b.  Under  Federal  hours  of  service  act. 

Where  the  complaint  alleged,  and  the 
defendant  in  its  answer  admitted,  that  it 
had  required  or  permitted  its  employees  on 
interstate  trains  to  remain  on  duty  for  a 
longer  period  than  sixteen  consecutive 
hours,  a  prima  facie  case  of  violation  of 
the  Federal  hours  of  service  statute  was 
made  out.  United  States  v.  Atchison,  T. 
&  S.  F.  R.  Co.  212  Fed.  1000. 

And  facts  claimed  to  show  an  excuse 
within  the  statutes  should  be  pleaded,  a 
general  denial  being  insufficient  for  that 
purpose.  United  States  v.  Kansas  City 
Southern  R.  Co,  121  C.  C.  A.  136,  202  Fed. 
828. 

In  United  States  ▼.  Houston  Belt  & 
Terminal  R.  Co.  125  C.  C.  A.  481,  205  Fed. 
344,  it  is  held  that  the  government  is  not 
required  to  allege  that  the  excessive  hours 
which  an  employee  has  been  required  to 
work  do  not  come  within  the  exception  to 
the  statute  making  the  working  of  addi- 
tional hours  permissible  in  cases  of  emer- 
gency, the  reason  given  being  that,  though 
for  a  penalty,  the  act  is  civil  in  its  nature 
and  the  pleader  is  not  required  to  state  his 
cause  of  action  with  the  exactness  and  par- 
ticularity that  would  be  necessary  in  a 
criminal  indictment,  the  court  saying:  "In  ' 
the  nature  of  things,  in  most  cases  arising 
L.R.A.1915D. 


under  the  act,  facts  bringing  the  case  with- 
in the  exception  would  be  only  within  the 
knowledge  of  the  railroad,  and  the  govern- 
ment should  not  be  required  to  allege  that 
of  which  it  knows  nothing  simply  to  con- 
form to  a  mere  technicality  of  pleading.  If 
facts  existed  that  would  bring  the  case 
within  the  exception,  they  constituted  a  de- 
fense that  the  railroad  should  have  plead- 
ed and  proved." 

And  in  United  States  v.  Great  North- 
ern R.  Co.  220  Fed.  630,  the  court  said  that 
whether  a  plaintiff  counting  on  a  breach  of 
statutory  duty  must  plead  and  prove  the 
negative  of  an  exception  in  the  statute  was 
more  than  a  mere  artificiality,  and  stated 
the  principle  upon  which  the  question 
should  be  determined  to  be  that  if  a  stat- 
ute puts  an  exception  or  limitation  into 
the  definition  of  a  duty,  then  plaintiff, 
coimting  on  a  breach  of  the  duty,  must 
plead  and  prove  the  negative  of  the  excep- 
tion or  limitation;  but  if  the  statute  gives 
a  general  definition  of  duty,  and  then  sub- 
sequently provides  that  a  violator  shall  not 
be  liable  under  certain  circumstances,  plain- 
tiff need  plead  and  prove  no  more  than  the 
violation  of  the  duty  as  defined,  and  de- 
fetadant  must  plead  and  prove  the  circum- 
stances that  must  save  him  from  liability. 
So,  as  the  proviso  in  the  Federal  hours  of 
service  statute  comes  in  the  latter  class, 
the  plaintiff  need  not  allege  and  prove  that 
the  case  did  not  come  within  one  of  the  ex- 
ceptions mentioned,  and  if  affirmative  de- 
fenses are  pleaded,  the  proof  should  bring 
the  case  clearly  within  the  letter,  as  well 
as  within  the  spirit,  of  the  proviso.  See 
also  Gbeat  Nosthebn  R.  Co.  y.  United 
States, 

In  United  States  y.  Oreat  Northern  R. 
Co.  220  Fed.  630,  it  was  held  to  be  error 
for  the  trial  court  to  refuse  to  give  an  in- 
struction on  the  part  of  the  government, 
that  "it  cannot  be  presumed,  in  the  absence 
of  any  proof,  that  the  company's  equipment 
was  in  good  condition,  and  the  mere  state- 
ment that  the  delay  was  the  result  of  a 
pulled-out  drawbar  in  one  instance,  and  a 
bursted  air  hose  in  another,  is  not,  stand- 
ing alone,  sufficient  to  excuse  the  defend- 
ant." 
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tion  is  surely  not  an  unavoidable  casualty, 
nor  is  it  a  cause  that  cannot  be  known  or 
foreseen  in  the  exercise  of  proper  diligence 
upon  the  part  of  the  officials  in  charge  of 
the  running  of  trains  before  they  are  sent 
out.  Neither  is  an  "extraordinary  head 
■wind"  or  a  storm'  that  does  not  cause  ob- 
structions to  or  breaks  in  the  track  or  road- 
bed that'  may  delay  trains  to  some  extent 
in  making  their  ordinary  running  time,  a 


cause  not  to  be  anticipated  or  foreseen  by 
train  officials;  and  violations  of  the  law  in 
working  the  trainm^i  overtime  can  easily^ 
be  avoided  by  relieving  them,  if  necessary. 
In  other  words,  the  proviso  in  §  3  of  the 
act  does  not  relieve  the  officials  in  charge  of 
train  crews  from  exercising  proper  diligence 
to  avoid  working  them  overtime;  and  proper 
diligence  requires  train  officials  to  know 
whether   or   not   engines    and   cars   are   in 


The  burden  of  proving  that  an  accident 
was  unavoidable  and  could  not  have  been 
foreseen  at  the  time  the  train  left  the 
terminal  is  upon  the  defendant.  United 
States  V.  Southern  P.  Co.  220  Fed.  745. 

Where  a  carrier  claims  to  be  excused  for 
exceeding  the  hours  of  service  provided  for 
in  the  statute,  because  the  delay  was  due 
to  an  unavoidable  accident,  plaintiff  is  en- 
titled to  prove  that  like  &Y)uble  was  of 
daily  occurrence  during  several  months 
preceding  the  accident  in  question,  as  tend- 
ing to  show  a  negligent  habit  of  the  officers 
and  agents  of  the  railroad  company.     Ibid. 

To  bring  itself  within  the  exceptions 
stated  in  the  statute,  the  carrier  must  be 
held  to  as  high  a  degree  of  diligence  and 
foresight  as  may  be  consistent  with  the 
object  aimed  at  and  the  practical  operation 
of  its  railroad,  and  must  show  that  delays 
could  not  have  been  foreseen  and  prevented 
by  exercise  of  the  high  degree  of  diligence 
demanded.  United  States  v.  Kansas  City 
Southern  R.  Co.  121  C.  C.  A.  136,  202  Fed. 
S28. 

But  in  United  States  v.  Southern  P.  Co. 
supra,  an  answer  that  the  employment  for 
the  excessive  hours  of  service  charged  was 
made  necessary  by  the  breaking  in  two  of 
the  train,  ''and  that  the  same  was  caused 
by  an  unavoidable  accident,  and  one  that 
could  not  have  been  foreseen  by  this  defend- 
ant or  any  of  its  officers,  agents,  or  em- 
ployees," was  held  to  be  a  sufficient  defense 
on  demurrer. 

A  carrier  sued  for  keeping  employees  on 
duty  more  than  sixteen  consecutive  hours 
cannot  urge  upon  certiorari  that  the  delay 
of  the  train  which  kept  the  employees  be- 
yond the  proper  time  was  caused  by  a  de- 
fect in  an  injector  that  was  not  known  to 
the  carrier,  and  could  not  have  been  fore- 
seen, when  the  employees  left  a  terminal, 
where  the  questicm  was  raised  only  by  a 
request  ta  direct  a  verdict  for  the  defend- 
ant, and  the  trouble  might  have  been  found 
to  have  been  due  to  the  scarcity  and  bad 
quality  of  the  water,  which  was  known  to 
the  carrier.  Missouri,  K.  &  T.  R.  Co.  v. 
United  States,  231  U.  S.  112,  68  L.  ed.  144, 
34  Sup.  Ct.  Rep.  26. 

IX»  Effect  of  violation, 

a.  On  liability  for  personal  injuries  to 

employees. 

Generally,  as  to  overwork  of  a  servant  as 
affecting  the  master's  liability  for  injury 
to  him  or  another  servant,  see  Furlow  v. 
L..R.A.1916D. 


United  Oil  Mills,  45  L.R.A.(N.S.)  372,  and 
note.  And  particularly  see  in  that  note  the 
cases  of  Smith  v.  Atchison,  T.  &  S.  F.  R. 
Co.  39  Tex.  Civ.  App.  468,  87  S.  VV.  1052, 
and  Inland  Steel  Co.  v.  Yedinak,  172  Ind. 
423,  139  Am.  St.  Rep.  389,  87  N.  £.  229,  in- 
volving violation  of  statute  limiting  hours 
of  labor.  And  see  also  note  to  Lloyd  v. 
North  Carolina  R.  Co.  45  L.R.A.(N.S.) 
378,  as  to  effect  of  servant's  own  violation 
of  statute  limiting  hours  of  labor. 

A  violation  of  the  Federal  hours  of  serv- 
ice act  prohibiting  more  than  sixteen  hours 
of  consecutive  service  from  railway  em- 
ployees does  not  create  an  unconditional 
liability  on  the  part  of  the  carrier  for  all 
accidents  to  such  employees  happening  dur- 
ing the  period  of  service  beyond  the  statK- 
tory  limit,  irrespective  of  proof  showing  a 
connection  between  the  accident  and  the 
working  overtime.  St.  Louis,  I.  M.  &  S.  R. 
Co.  V.  McWhirter,  229  U.  S.  265,  57  L.  ed. 
1179,  33  Sup.  Ct.  Rep.  858,  reversing 
145  Ky.  427,  140  S.  W.  672,  referred 
to  in  the  note  in  45  L.R.A.  (N.S.)  378, 
which  held  that  the  language  of  the  pro- 
vision in  question  is  mandatory,  and  that 
the  duty  it  imposes  is  a  definite,  abso- 
lute duty,  nonperformance  of  which  may 
not  be  excused  by  a  showing  on  the  part 
of  the  railroad  company  that  it  used  ordi- 
nary care  or  reasonable  diligence  to  perform 
it,  but  was  unable  to  do  so,  and  violation 
of  the  statutory  duty  is  n^ligence  per  se. 

The  purpose  of  statutes  limiting  the 
hours  of  labor  is  to  protect  the  employee 
or  the  public,  and  they  do  not  abrogate  the 
defenses  of  contributory  negligence  or  as- 
sumption of  risk  in  an  action  for  damages 
for  personal  injuries  to  the  servant  against 
the  employer  unless  they  so  declare,  their 
effect  being  to  render  a  failure  to  comply 
with  their  requirements  negligence  per  se 
or  legal  negligence,  and  not  to  excuse  neg- 
ligence in  other  persons;  so,  if  a  viola'tion 
of  the  statute  by  the  employer  is  negli- 
gence, it  is  equally  so  on  the  part  of  the 
employee,  and  if  the  disobedience  of  the 
employer  is  the  proximate  cause  of  the  in- 
juries, so  the  dereliction  on  the  part  of  the 
employee  must  be  regarded  as  a  contribu- 
tory proximate  cause  or  an  indication  that 
he  assumed  the  risk,  in  which  case  the  em- 
ployee cannot  recover  because,  in  alleging 
the  injury,  he  must  of  necessity  allege  his 
own  fault.  And  these  defenses  may  like- 
wise be  made  against  the  wife  and  children 
of  a  deceased  employee.  Melville  v.  Butte- 
Balaklava  Copper  Co.  47  Mont.  1,  130  ~ 
441. 
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proper  condition  for  use  wheii  starting  them 
upon  a  run. 

The  defendant  made  no  offer  to  show  the 
length  of  time  either  of  the  trains  in  ques- 
tion was  delayed  because  of  the  alleged  un- 
known causes,  except  that  there  was  an 
offer  to  prove  that  the  engine  mentioned 
in  count  2  of  the  petition  was  delayed 
thirty-five  minutes  at  some  station  on  the 
line  because  of  a  hot  box.     But  notwith- 


standing this  the  train  arrived  at  Redland, 
its  terminal,  within  the  sixteen-hour  period, 
and  the  crew,  except  the  fireman,  relieved 
within  that  period.  See  Northern  P.  R.  Co. 
V.  United  States,  130  C.  C.  A.  157,  213  Fed. 
577,  580,  581    (9th  C.  C.  A.) 

The  judgment  must  be  and  is  affirmed. 

Petition    for    rehearing    denied    January 
13,  1916. 


In  a  suit  under  a  statute  which  provides 
that  no  employee  of  a  conunon  carrier  who 
may  be  injured  or  killed  shall  be  held  to 
have  been  guilty  of  contributory  negligence 
in  any  case  where  the  violation  by  such 
common  carrier,  its  officials,  agents,  or  em- 
ployees, of  any  law  enacted  for  the  safety 
of  employees  or  persons,  contributed  to  the 
injury  or  death  of  such  employee,  the  court 
will  not  read  into  the  provisions  of  the 
statute  those  of  another  statute  which  pro- 
vides that  contributory  negligence  shall  not 
be  a  defense  where  an  employee  is  injured 
while  being  required  to  work  in  excess  of 
the  hours  provided  by  the  statute,  so  as 
to  make  it  unnecessary  to  show  that  the 
fact  that  the  employee  wi^s  working  over- 
time contributed  to  his  injury ;  but  whether 
the  violation  of  that  statute  in  fact  con- 
tributed to  his  injury  is  a  question  for  the 
jury,  and  if  they  should  find  that  it  did, 
then  the  defense  of  contributory  negligence 
is  not  available.  Kansas  City  &  M.  R.  Co. 
V.  Huff,  —  Ark.  — ,  173  S.  W.  419. 

A  causal  connection  between  the  unlaw- 
ful employment  and  the  injury  of  which 
complaint  is  made  must  be  shown.  Inland 
Steel  Co.  V.  Yedinak,  supra. 

h.  On  payment  f&r  puhlio  worfc. 

In  Medina  v.  Dingledine,  211  N.  Y.  24, 
104  N.  E.  Ills,  under  a  statute  prohibit- 
ing the  employment  of  laborers,  workmen, 
or  mechanics  on  work  being  done  by  or  in 
behalf  of  the  state  or  a  municipal  corpora- 
tion or  any  commission  appointed  pursu- 
ant to  law,  for  more  than  eight  hours  in 
any  one  calendar  day,  and  providing  that 
BO  person  or  corporation  doing  such  work 
shau  be  entitled  to  receive  any  sum  there- 
for, nor  shall  any  officer,  agent,  or  em- 
ployee of  the  state  or  of  any  municii)al 
corporation  pay  the  same  or  authorize  its 
payment  from  the  funds  under  his  charge 
or  control,  for  work  done  upon  any  contract 
which  in  its  form  or  manner  of  performance 
Tiolates  the  provision  of  the  statute,  it  is 
held  that  a  municipal  corporation  may  not 
waive  a  violation  of  the  statute,  even  to 
the  extent  of  compensating  contractors  for 
work  and  materials  actually  done  and  fur- 
nished on  the  basis  of  a  quantum  meruit, 
and  where  a  municipal  corporation  has 
made  payments  to  contractors  with  the 
knowledge  that  they  were  working  their 
men  more  than  eight  hours  in  violation  of 
the  statute,  it  will  not  be  credited  with  the 
payments  made  as  against  a  surety  for  the 
contractor  who  is  in  default. 
L,R.A.1915D. 


A  city  may  be  estopped  from  insisting 
upon  a  forfeiture  of  the  rights  of  a  con- 
tractor doing  municipal  work  on  the  ground 
that  he  violated  the  eight'hour  law  in  per- 
forming the  contract,  by  continuing  to 
avail  itself  of  the  contract  with  the  con- 
tractor, and  to  accept  work  done  under  it 
after  knowledge  of  the  violation.  People 
ex  rel.  Hausauer-Jones  Printing  Co.  v, 
Zimmerman,  68  Misc.  264,  109  N.  Y.  Supp. 
396. 

Under  a  statute  providing  that  it  is  un- 
lawful for  any  contractor  performing  public 
work  of  any  kind  to  require  or  permit  his 
laborers  to  labor  for  more  than  eight  hours 
in  any  one  calendar  day,  and  that  each 
and  every  contract  for  such  work  shall 
stipulate  a  penalty  for  each  violation,  the 
amount  of  the  penalty  stipulated  in  the 
contract  is  all  that  may  be  withheld  by  a 
municipality,  and  where  the  answer  of  a 
city  to  a  suit  to  recover  the  amount  due 
on  a  contract  does  not  show  or  attempt  to 
show  that  the  contract  contained  any  stipu- 
lation whatever  as  to  the  time  laborers  or 
mechanics  should  be  required  to  work,  or 
as  to  the  penalties  referred  to  in  the  act, 
or  that  any  inspector  or  officer  reported  any 
violation  of  the  act  or  of  any  stipulation 
in  the  contract,  or  the  amount  of  any  pen- 
alties incurred,  the  city  fails  to  show  its 
right  to  withhold  ahy  amount  from  plain- 
tiff. Worthington  v.  Breed,  142  Cal.  102, 
75  Pac.  676. 

X.  What  offices  are  operated  night  and 
day  under  Federal  hours  of  service  act, 

A  railroad  telegraph  office  comes  within 
the  classification  of  offices  '^continuously 
operated  night  and  day,"  within  the  terms 
01  the  Federal  hours  of  service  act,  where 
it  is  closed  for  only  two  periods  of  one  hour 
each  during  the  twenty-four.  United  States 
V.  Missouri,  K.  &  T.  R.  Co.  208  Fed.  957. 

The  classification  of  telegraph  offices  in 
the  Federal  hours  of  service  statute  is  fixed 
by  the  length  of  time  they  are  kept  open, 
and  not  in  the  least  by  the  nature  of  the 
duties  performed,  if  only  those  duties  in- 
clude the  handling  of  train  orders  as  occa- 
sions may  require.  And  an  office  comes 
with  the  class  designated  as  those  continu- 
ously operated  night  and  day  although  it 
is  closed  at  10:15  P.  M.  and  kept  closed 
until  6:30  A.  M.  United  States  v.  Atlantic 
Coast  Line  R.  Co.  128  C.  O.  A.  276,  211 
Fed.  897;  Atlantic  Coast  Line  R.  Co.  ▼. 
United  States,  128  C.  C.  A.  281,  211  Fed. 
903. 
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A  telegraph  office  operated  in  connection 
with  a  railroad,  which  is  closed  during  each 
twenty-four  hours  for  four  periods  of  one 
hour  each,  is  continuously  operated  night 
and  day  within  the  contemplation  of  the 
statute.  United  States  v.  St.  Louis  South- 
western R.  Co.  189  Fed.  964. 

» 

XI,  Violation  of  statute  by  employee. 

For  the  eflFect  of  a  servant's  own  viola- 
tion of  statutes  limiting  hours  of  labor, 
upon  his  right  to  recover  for  personal  in- 
juries, see  Lloyd  v.  North  Carolina  R.  Co. 
46  L.R.A.(N.S.)    378. 

Under  a  statute  limiting  the  hours  of 
labor  for  miners  or  laborers  who  may  be 
employed  in  any  coal  mines  of  the  state 
to  eight  hours,  and  providing  that  ''any 
owner,  lessee,  or  operator,  his  or  its  agents, 
employees,  or  servants,  violating  any  of  the 
provisions  of  this  chapter,  shall  be  fined  not 
less  than  $60,  nor  more  than  $300,  or  im- 
prisoned not  more  than  three  months,  or 
both,"  the  penal  provision  applies  only  to 
that  class  of  employees  or  servants  who 
stand  in  the  place  of  the  owner,  lessee,  or 
operator  of  a  mine,  and  have  something  to 
do  with  employing,  superintending,  or  di- 
recting the  miners  and  laborers  in  the  per- 
formance of  their  labors,  and  it  was  not  in- 
tended to  punish  the  miner  or  laborer  who 
voluntarily  performed  more  than  eight 
hours'  labor  in  the  mine  during  a  calendar 
day.  State  v.  Thompson,  15  Wyo.  136,  87 
Pac.  433. 

But  in  Ex  parte  Kair,  28  Nev.  127,  113 
Am.  St.  Rep.  817,  80  Pac.  463,  6  Ann.  Cas. 
893,  affirm^l  on  rehearing  in  28  Nev.  426, 
82  Pac.  463,  6  Ann.  Cas.  897,  a  statute  im- 
posing a  penalty  on  anyone  working  more 
than  eight  hours  a  day  in  any  mine, 
smelter,  or  mill  for  the  reduction  of  ores 
was  applied  to  a  workman  in  a  smelter,  and 
his  conviction  under  the  statute  was  sus- 
tained. 

A  statute  providing  that  **the  period  of 
employment  of  workingmen  in  smelters  and 
all  other  institutions  for  the  reduction  or 
refining  of  ores  or  metals  shall  be  eight  (8) 
hours  per  day  except  in  cases  of  emergency 
where  life  or  property  is  in  imminent  dan- 
ger. Any  person,  body  corporate,  agent, 
manager  or  employer  who  shall  violate  any 
of  the  provisions  ...  of  this  act  shall 
be  deemed  guilty  of  a  misdemeanor,"  applies 
with  equal  force  to  the  employer  and  the 
employee.  Short  v.  Bullion-Beck  &  C  Min. 
Co.  20  Utah,  20,  45  L.R.A.  603,  67  Pac.  720. 
And  a  statutory  provision  that  ''a  period 
of  eight  (8)  hours  shall  constitute  a  day's 
work  on  all  works  or  undertakings  car- 
ried on  or  aided  by  any  municipal,  county 
or  state  government,  and  on  all  contracts 
let  by  them,  and  in  mills  and  smelters  for 
the  treatment  of  ores,  and  in  underground 
mines,"  followed  by  a  penal  provision  ap- 
plying to  "every  person,  corporation,  stock 
company,  or  association  of  persons"  who 
violate  any  of  tilie  provisions  of  the  act^  may 
be  violated  by  either  employer  or  employee. 
State  V.  Livingston  Concrete  Bldg.  &  Mfg. 
L.R^.1916D. 


Co.  34  Mont.  670,  87  Pac.  980,  9  Ann.  Cas. 
204. 

But  the  statute  does  not  make  a  failure 
to  work  eight  hours  an  offense.    Ibid. 

XII,  Beporta  under  Federal  houra  of 

service  act. 

Carriers  subject  to  the  Federal  hours  of 
service  act  cannot  claim  a  privilege  against 
self -crimination  to  justify  the  refu^  to 
comply  with  an  order  of  the  Interstate  Com- 
merce Commission  requiring  the  secretary 
or  similar  officer  to  make  monthly  reports 
under  oath  showing  the  instances  where  em- 
ployees subject  to  the  act  have  rendered  ex- 
cessive service,  and  giving  the  cause  of  such 
excessive  service  and  explanatory  facts,  or, 
where  there  has  been  no  excessive  service, 
to  make  a  separate  oath  to  that  effect. 
Baltimore  &  0.  R.  Co.  v.  Interstate  Com- 
merce Commission,  221  U.  S.  612,  56  L.  ed. 
878,  31  Sup.  Ct.  Rep.  621. 

Nor  can  a  secretary  or  similar  officer  of 
a  carrier  subject  to  the  act  claim  such  a 
privilege  personally.     Ibid. 

The  filing  in  good  faith  of  an  incomplete 
or  incorrect  report  as  to  instances  of  em- 
ployment in  excess  of  the  hours  limited  by 
the  hours  of  service  act,  with  the  Interstate 
Commerce  Commission,  does  not  subject  a 
railroad  company  to  the  penalty  provided 
for  such  a.  failure.  Northern  P.  R.  Co.  v. 
United  States,  L.R.A.  — ,  129  C.  C.  A.  614, 
213  Fed.  162;  Oregon- Washington  R.  & 
Nav.  Co.  V.  United  States,  222  Fed.  887. 

But  the  penal  provision  of  the  statute 
which  requires  that  carriers  shall  make  re- 
ports of  instances  in  which  employees  have 
been  required  to  work  more  than  the  maxi- 
mum number  of  hours  is  mandatory  in  re- 
spect to  the  penalty  for  failure  to  comply 
with  the  order  of  the  Commission,  and  the 
court  has  no  discretion  to  ameliorate  the 
penalty  provided  for  because  of  mitigating 
conditions.  United  States  v.  Yazoo  &  M. 
Valley  R.  Co.  203  Fed.  169. 

XIII.  Miscellaneous  cases, 

A  statute  providing  that  "eight  hours 
shall  constitute  a  day's  work  for  all  labor- 
ers, workmen,  and  mechanics  now  employed, 
or  who  may  hereafter  be  employed,  by 
or  on  behalf  of  any  city  or  town  in  this 
commonwealth,"  does  not  prevent  a  city  em- 
ployee from  contracting  to  work  a  greater 
number  of  hours  for  extra  compensation. 
Woods  V,  Woburn,  —  Mass.  — ,  107  N.  E. 
985. 

Employees  of  a  city  who  are  required  to 
work  more  than  eight  hours  in  violation  of 
statute  may  maintain  a  suit  for  injunction 
to  restrain  the  city  from  violating  the  stat- 
ute. Davies  v.  Seattle,  67  Wash.  532,  121 
Pac.  987. 

A  statute  forbidding  the  employment  of 
children  after  7  o'clock  in  the  evening  ap- 
plies to  work  done  within  the  state  under  a 
contract  executed  in  another  state  by 
persons  residing  there.  Com.  v.  Griffith,  204 
Mam.  18,  25  L.R.A.(N.S.)  957,  134  Am.  St. 
Rep.  645,  19  N.  E.  394. 
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The  offense  of  requiring  or  permitting 
laborers  and  mechanics  in  the  employ  of  a 
contractor  to  work  upon  a  public  work  of 
the  United  States  for  more  than  eight  hours 
in  a  calendar  day  does  not  consist  in  the 
doing  of  the  work,  but  in  requiring  or  per- 
mitting it  to  be  done,  and  therefore  where 
the  work  is  directed  from  the  jurisdiction 
within  which  the  indictment  is  brought,  the 
indictment  is  sufficient  although  the  work 
is  done  in  another  jurisdiction.  United 
States  V.  Sheridan-Kirk  Contr.  Co.  149  fed. 
809. 

The  Federal  hours  of  service  statute  will 
not  relieve  a  carrier  from  liability  for  fail- 
ure to  carry  a  passenger  to  his  destination 
without  delay,  as  the  statute  makes'  excep- 
tions in  cases  of  emergency,  and  if  a  train 
was  unable  to  complete  its  journey  within 
the  time  limited  because  of  such  an  emer- 
gency, it  would  not  have  been  a  violation  of 
the  act  to  have  continued,  and  if  the  delay 
was  not  due  to  such  an  emergency,  it  must 
have  been  due  to  defendant's  negligence. 
Black  V.  Charleston  &  W.  C.  R.  Co.  87  S. 
C.  241,  31  L.R.A.(N.S.)   1184,  69  8.  E.  230. 

The  fact  that  a  civil  action  is  given  for 
the  recovery  of  a  penalty  for  violation  of  a 
statute  limiting  the  hours  of  service  of  em- 
ployees does  not  prevent  the  same  violation 
being  made  a  misdemeanor.  People  v.  New 
York  C.  &  H.  R.  R.  Co.  86  Misc.  482,  147  N. 
Y.  Supp.  7S9.  This  case  was  reversed  in  163 
App.  Div.  79,  148  N.  Y.  Supp.  495,  on  the 
ground  that  the  Federal  hours  of  service  act 
had  superseded  the  state  statute  as  to  em- 
ployees engaged  in  interstate  commerce,  and 
therefore  a  conviction  under  the  state  stat- 
ute was  void.  R.  I*.  S. 


NORTH  CAROLINA  6UPREMB 
COURT. 

S.  LOWMAN  k  COMPANY 

V. 

T.  J.  BALLARD,  Appt,  ^ 

(168  N.  C.  16,  84  S.  £.  21.) 

Justice  of  the  peace  —  judgment  with- 
out summons  —  remedy. 

1.  The  remedy  of  one  against  whom  a 
judgment  has  been  entered  by  a  justice  of 
the  peace  without  service  of  summons  is  by 
motion  before  the  justice  to  set  aside  the 
judgment. 


f  Writ  —  service  —  reading     over    tele- 
phone. 

2.  Reading  a  summons  to  defendant  over 
the  telephone  is  not  a  sufficient  service  un- 
der a  statute  providing  that  summons  shall 
be  served  by  reading  the  same  to  defend- 
ant, where  at  the  time  the  statute  was  en- 
acted the  telephone  was  not  in  existence 
as  a  general  means  of  communication. 

(Clark,  Ch.  J.  and  Allen,  J.,  dissent.) 

(January  13,  1916.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Superior  Court  for  Anson 
County  affirming  a  judgment  of  a  justice 
of  the  peace  refusing  to  set  aside  a  judg- 
ment in  plaintiff's  favor  in  an  action  on  an 
account.    Reversed. 

Statement  by  Hoke,  J.: 

On  the  hearing,  it  appeared  that  in  1911 
plaintiff  instituted  an  action  on  account 
against  defendant,  before  a  justice  of  the 
peace  in  said  county,  and  on  March  16, 
1911,  recovered  judgment  for  9173.76,  de- 
fendant not  appealing  at  this  time;  that 
defendant  instituted  a  civil  action  against 
plaintiff  to  set  aside  said  judgment,  claim- 
ing that  he  owed  plaintiff  nothing,  and 
that  he  had  never  been  served  with  sum- 
mons in  said  cause,  and  for  many  months 
after  its  rendition  he  had  no  notice  or 
knowledge  of  the  existence  of  the  judgment 
or  of  any  suit  against  him  by  plaintiff. 
Judgment  in  that  cause  was  entered  in 
favor  of  the  present  plaintiff,  and  on  ap- 
peal judgment  was  affirmed,  the  court  be- 
ing of  opinion  that,  on  the  facts  presented 
in  that  record,  defendant  could  only  pro- 
ceed by  motion  before  the  justice  to  set 
aside  the  judgment.  See  Ballard  v.  Lowry, 
163  N.  C.  487,  79  S.  E.  966.  Pursuant  to 
that  intimation,  defendant,  on  notice  duly 
served,  made  the  present  motion  to  set 
aside  the  judgment  before  the  justice,  J. 
H.  Benton,  Esq.,  and  on  the  ground,  among 
others,  that  the  summons  in  the  action 
had  been  originally  served  by  telephone, 
the  sheriff  being  at  Wadesboro  and  defend- 
ant at  Morven,  9  miles  distant.  On  the 
hearing  the  justice  found  that  the  sheriff 


Note, '^  Services  of  ttrit  or  process  hy 

telephone* 

I 

9 

A  search  has  disclosed  but  one  reported 
case  in  addition  to  S.  Lowman  &  Co.  v. 
Ballard  passing  upon  the  validity  of  serv- 
ice of  process  by  telephone. 

In  Ex  parte  Terrell,  —  Tex.  Crim.  Rep. 
— ,  96  S.  W.  636,  it  is  held  that  reading  a 
subpoena  to  a  witness  over  the  telephone  is 
not  a  sufficient  service  under  a  statute  pro- 
viding that  "a  subpoena  is  served  bv  read- 
ing the  same  in  the  hearing  of  the  witness." 
L.R.A.1915D. 


The  court  pointed  out  that  by  the  statute 
the  officer  was  entitled  to  fees  for  service, 
and  fees  for  mileage  traveled  in  making  the 
service,  and  thought  that  the  statute  con- 
templated a  pers<mal  service,  not  only  by 
reading  the  process  in  the  hearing  but  in 
the  presence  of  the  witness;  and  said  that 
in  case  of  reading  the  subpoena  over  the 
telephone,  the  identification  could  only  be 
by  voice,  which  could  apply  only  in  a  few 
cases,  and  would  be  at  least  a  rather  un- 
satisfactory method  of  identification. 
The   validity   of   an   acknowledgment   or 
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had  "read  the  summons  by  telephone  to 
defendant,  and,  recognizing  that  it  was 
defendant  by  conversation  had  between 
them  at  the  time,  he  had  made  the  return 
on  the  process  served,"  etc.  The  justice, 
being  of  opinion  that  there  had  been  a  valid 
service,  refused  to  set  aside  the  judgment, 
and  on  appeal  to  superior  court,  this  ruling 
was  affirmed,  the  material  portion  of  his 
Honor's  judgment  being  as  follows: 

"The  couit  finds  as  a  fact  that  J.  T. 
Short  was  a  deputy  sheriff  of  Anson  county 
on  the  27th  day  of  February,  1911,  and 
read  the  summons  issued  in  said  cause  by 
said  justice  of  the  peace  to  the  defendant, 
T.  J.  Ballard,  over  the  telephone  line  con- 
necting Wadesboro  and  Morven,  and  that 
the  said  deputy  sheriff  was  well  acquainted 
with  said  defendant,  and  recognized  his 
voice  over  the  telephone  in  the  conversation 
between  them  at  said  time,  whereupon  said 
deputy  sheriff  made  the  return  and  indorse- 
ment upon  the  summons.  Ipon  these  facts 
the  court  finds  that,  as  a  matter  of  law, 
said  service  and  reading  of  said  summons 
over  the  telephone  was  a  legal  and  valid 
service  of  said  sununons,  and  the  court  so 
holds.  From  this  judgment,  the  defendant 
excepts  and  appeals  to  the  supreme  court." 

Messrs.  Lockhart  &  Dunlap  for  appel- 
lant. 

Messrs.  Gulledg^  &  Bog^an,  for  appel- 
lee: 

Defendant's  motion  to  set  aside  the  judg- 
ment rendered  by  the  justice  of  the  peace 
must  fail,  because  it  was  not  made  within 
one  year  from  the  time  he  had  notice  of  the 
action  and  judgment  rendered  against  him 
by  said  justice. 

Mutual  Reserve  Fund  Life  Asso.  v.  Scott, 
136  N.  C.  157,  48  S.  E.  581;  Clement  v. 
Ireland,  129  N.  C.  220,  39  S.  E.  838 ;  More- 
head  Bkg.  Co.  V.  Duke,  121  N.  C.  Ill,  28 
S.  E.  191;  Roberts  v.  Allman,  106  N.  C. 
391,  11  S.  E.  424;  Ruffin  v.  Harrison,  91 
N.  0.  398. 

The  reading  of  the  summons  to  the  de- 
fendant over  the  telephone,  where  the  of- 
ficer was  well  acquainted  with  and  recog- 
nized his  voice,  is  a  suilicient  reading  and 
a  legal  service. 

12  Cyc.  423. 


Hoke,  J.,  delivered  the  opinion  of  the 
court: 

On  the  facts  appearing  of  record,  and 
in  like  case  whenever  the  remedy  is  avail- 
able to  him,  the  procedure  open  to  defend- 
ant is  by  motion  before  the  justice  who 
tried  the  cause.  This  was  virtually  held 
on  a  former  appeal  between  the  parties 
(163  N.  C.  487,  79  S.  E.  966),  and  the 
position  is  in  accord  with  our  decisions  on 
the  subject  (lliompson  v.  Lynchburg  No- 
tion Co.  160  N.  C.  519,  76  S.  E.  470; 
Clark  V.  Deloach  Mills  Mfg.  Co.  110  N.  C, 
111,  14  S.  E.  518;  Whitehurst  v.  Merchants' 
&  F.  Transp.  Co.  109  N.  C.  342,  13  S.  E. 
937 ;  McKee  v.  Angel,  90  N.  C.  60 ) . 

In  Tliompson  v.  Lynchburg  Notion  Co. 
supra,  that  being  a  case  where  service  had 
been  regularly  made  by  publication  and 
defendant  had  neither  appeared  nor  an- 
swered, the  decision  was  made  to  rest  on 
§  1491  of  Revisal,  which  allowed  an  appeal 
to  be  taken  in  such  cases  within  fifteen 
days  after  personal  notice  of  the  rendition 
of  the  judgment,  but  Associate  Justice  Al- 
len, in  his  well-considered  opinion,  is  careful 
to  note  that,  in  case  of  defective  process, 
or  where  tliere  is  the  appearance  of  service 
when  in  fact  there  was  none,  the  remedy  by 
motion  before  the  justice  is  properly  avail- 
able. Both  in  the  superior  and  justice's 
courts  the  statutory  limits,  as  to  time 
within  which  motion  of  this  cliaracter  shall 
be  made,  are  cases  where  the  proceedings 
are,  in  all  respects,  regular,  and  do  not 
apply  in  cases  when  there  is  defective  serv- 
ice of  process  or  an  entire  absence  of  it. 
Massie  v.  Hainey,  165  N.  C.  174,  81  S.  E. 
135;  McKee  v.  Angel,  90  N.  C.  60,  supra. 
Authority  here  is  also  to  the  effect  that, 
where  a  statute  provides  for  service  of 
summons  or  notices  in  the  progress  of  a 
cause  of  certain  persons  or  by  designated 
methods,  the  specified  requirements  must 
be  complied  with  or  there  is  no  valid  serv- 
ice. Martin  v.  Buffaloe,  128  N.  C.  305, 
83  Am.  St.  Rep.  679,  38  S.  E.  902;  Smith 
v.  Smith,  119  N.  C.  314,  25  S.  E.  878; 
Allen  ▼.  Strickland,  100  N.  C.  225,  6  S.  E. 
780;   McKee  v.  Angel,  supra. 

This,  then,  being  proper  procedure,  and 
the  only  service  of  the  original  process  in 
this  cause  having  been  by  means  of  the 
telephone,  "the  sheriff  being  at  Wadesboro 


oath  taken  over  the  telephone  is  discussed 
in  the  note  to  Wester  v.  Hunt,  30  L.R.A. 
(N.S.)   368. 

The  cases  passing  upon  the  valicHty  of  a 
presentment  of  bill  or  note  by  telephone  are 
presented  in  the  note  to  Gilpin  v.  Savage, 
34  L.R.A.(N.S.)   417. 

Generally  as  to  necessity  and  sufKciency 
of  identification  as  a  foundation  for  the  ad- 
mission of  a  conversation  or  communication 
L.R,A.1916D. 


bv  telephone,  see  the  note  to  Planter's  Cot- 
ton Oil  Co.  V.  Western  U.  Teleg.  Co.  6  L.RJ^.. 
(N.S.)  1180,  and  the  following  later  cases 
in  this  scries:  Knickerbocker  Ice  Co.  v. 
Gardiner  Dairy  Co.  16  L.R.A.(N.S.)  746; 
and  Willner  v.  Silverman,  24  L.R.A. (N.S.) 
895. 

As  to  validity  of  notice  sent  by  telegraph, 
see  note  to  Western  U.  Teleg.  Co.  ▼.  Bailey, 
61  L.R.A.  933.  A.  L.  R. 
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and  defendant  at  Morven,  9  miles  distant/' 
the  question  chieiiy  and  directly  presented 
by  tiiis  appeal  is  whether,  in  this  jurisdic- 
tion, there  can  be  a  valid  service  of  original 
process  by  means  of  the  telephone.  Our 
statute  on  the  subject  (Revisal,  §  439)  pro- 
▼ides  that  the  summons  ''shall  be  served, 
in  all  cases  except  as  hereinafter  provided, 
by  the  sheriff  or  other  ofiicer  reading  the 
same  to  the  party  or  parties  named  a^ 
defendant,  and  such  reading  shall  be  a 
l^al  and  sufficient  service."  This  method 
of  serving  process  was  established  by  the 
legislature  of  1876  and  1877,  and  at  the 
time  the  telephone  as  a  general  system  of 
communication  was  not.  in  existence.  An 
interesting  account  of  its  origin  sji^d  de- 
velopment will  be  found  in  Telephone 
Cases,  126  U.  S.  1,  31  L.  ed.  863,  8  Sup. 
Ct.  Bep.  778,  the  volume  being  devoted  to 
a  proper  report  of  the  telephone  cases, 
from  which  it  appears  that  the  patents 
were  applied  for  in  1876 ;  that  the  litigation 
concerning  them  was  continued  for  some- 
thing over  eleven  years,  and  it  was  not 
until  1887  that  decision  was  made  declar- 
ing the  rights  in  dispute  to  be  in  Professor 
Bell  and  his  associates,  and  although  the 
active  development  of  the  system  was  im- 
mediately and  successfully  entered  upon, 
the  telephone,  as  now  operated,  did  not 
come  into  very  general  use  and  application 
until  about  the  b^inning  of  the  present 
century,  or  a  short  period  preceding  that 
date. 

At  the  time,  therefore,  when  this  legis- 
lation was  enacted,  the  only  method  of 
service  contemplated  or  provided  for  was 
by  reading  the  summons  in  the  personal 
presence  of  the  party,  and  we  are  of  opin- 
ion that  this  is  and  should  continue  to  be 
the  correct  interpretation  of  the  statute, 
as  it  is  now  written.  This  service  ,of  orig- 
inal process  by  which  courts  of  justice  ac- 
quire jurisdiction  over  the  rights  of  person 
and  of  property  of  the  citizen  has  always 
been,  and  properly,  regulated  with  circum- 
spect care.  In  the  Code  of  1868^  it  could 
only  be  done  by  leaving  a  copy  of  the  sum- 
mons under  the  court  seal;  later,  in  1876 
and  1877,  the  seal  was  omitted  when  the 
process  ran  to  the  county  of  the  officer  who 
issued  it,  and  at  the  same  session  a  service 
by  reading  by  the  sheriff  or  some  officer 
was  established;  both  of  these  changes,  it 
will  be  noted,  being  by  legislative  enact- 
ment. And  this  method  of  service,  by  read- 
ing in  the  personal  presence  of  the  party, 
affording  as  it  does  to  the  sheriff  a  more 
satisfactory  and  certain  means  of  identi- 
fying the  person  on  whom  the  service  is 
made,  and  giving  assurance  to  the  litigant 
of  the  true  import  of  the  act  by  present 
exhibition  of  the  process,  giving  him  better 
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opportunity,,  too,  to  ascertain  the  position 
and  authority  of  the  officer,  and  being  the 
method  contemplated  and  described  by 
the  statute  at  the  time  it  was  passed,  and 
the  only  one  recognized  and  pursued  for 
twenty  years  thereafter,  should  not  be  al- 
tered, if  at  all,  save  by  express  provision 
of  the  statute  law. 

The  only  valid  objection  to  be  made  to 
this  position  is  that  it  may,  at  times,  make 
for  inconvenience  of  the  officer,  bii^t  even  as 
to  him  the  proposed  change  is  of  doubtful 
benefit.  We  know  that  a  sheriff,  or  other 
officer  having  a  process  of  this  character  in 
charge,  is  properly  held  to  a  strict  account 
as  to  the  verity  of.  the  service.  If  lie  makes 
a  false  return,  he  and  his  bondsmen  may 
be  subjected  to  serious  penalties,  and, 
looked  at  only  from  the  officer's  point  of 
view,  there  is  grs^ve  question  if  in  the 
e^ort  to  perform  this  important  duty  he 
should  be  subjected  to  the  additional  uncer- 
tainties, sure  to.  arise  by  recognizing  the 
proposed  nmnner  of  service. 

On  authority  the  question  does  not  seem 
to  hiave  been  very  much  discussed  in   the 
courts.    The  nearest  case  we  have  been  able 
to  find  on  the  subject  is  in  £x  parte  Ter- 
rell, —  Tex.  Grim.  Rep.  — ,  96  S.  W.  538. 
That  case  was  an  attachment  for  contempt 
against  a  defaulting  witness,  their  statute 
requiring  service  of  subpcena  by  "reading 
same  in  the  hearing  of  the  witness,"  and 
it  was  held  that  service  by  telephone  was 
no  valid  service,  and  the  position  derives 
some  support  in  a  New  York  case  of  Gilpin 
V.  Savage,  201  N.  Y.  167,  34  L.R.A.(N.S.) 
417,  94  N.  E.  656,  Ann.  Cas.  1912A,  861, 
to  the  effect  that  presentment  of  a  note  and 
demand  for  payment  must  be  by  actual  ex- 
hibit of  the  instrument,  and  that  a  demand 
made   by   telephone   was   insufficient.      We 
are  aware  that,  in  a  number  of  cases,  it 
has  been  held  that,  under  regulations  re- 
quiring service  of  notices  to  be  in  writing, 
service  by  means  of  a  telegram,  written  out 
by  the  agent  and  delivered,  has  been  up- 
held, but  these  were  generally  in  instances 
where  the  parties  had  voluntarily  adopted 
that  method  of  communication.     And  where 
the  principle  has  been  approved  in   refer- 
ence to  court  process,  the  statute  did  not 
require  thai  service  be  made  by  any  par- 
ticular or  designated  person;  and  the  party 
being  charged  with  the  duty  of  having  the 
notice  served,  the  court  has  held  that  such 
party  could  make  the  company   his  agent 
to  write  the  notice,  within  the  meaning  of 
the  law.     Such  was  the  case  presented  in 
West<ern  U.  Teleg.  Co.  v.   Bailey,  115  Ga. 
725,  61  L.R.A,  933,  42  S.  E.  89,  a  case  to 
which  we  were  cited.     On.  service  of  writs 
of  certiorari,  the  statute  required  that  the 
applicant  should  cause  written  notice  of  ita 
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proper  sanction  to  be  served  on  his  oppo- 
nent, and  service  by  telegram  was  upheld 
on  the  ground  that,  as  the  statute  required 
the  party  to  cause  notice  to  be  served,  and 
did  not  designate  by  whom,  the  plaintiff 
could  designate  the  company  as  his  agent, 
and  the  notice  so  written  out  would  be  con- 
sidered a  sufficient  compliance  with  the 
law.  Even  in  that  aspect,  the  case  seems 
to  have  caused  the  court  much  perplexity, 
and  one  of  the  judges  dissented. 

Again,  there  are  cases  in  which  notices 
of  injunction  were  served  by  telegram  and 
the  service  was  sustained,  but  these  deci- 
sions were  in  application  of  the  principle 
declared  by  the  English  chancellors,  to  the 
effect  that,  under  certain  circumstances,  if 
a  party  in  an  injunction  proceeding  knew 
of  the  existence  of  the  order  and  inten- 
tionally violated  it,  or  knowingly  or  in- 
tentionally acted  so  as  to  render  the  same 
of  noneffect,  he  could  be  held  for  contempt. 
Yansandau  v.  Rose,  2  Jac.  k  W.  264,  22 
Revised  Rep.  114;  Beam  v.  Tennant,  14 
Ves.  Jr.  136,  9  Revised  Rep.  253;  Rulings 
by  Lord  Chancellor  Eldon,  the  first  referred 
to  in  Cape  May  &  S.  L.  R.  Co.  v.  Johnson, 
35  N.  J.  Eq.  422-425,  and  the  second  in 
Davis  V.  Champion  Fiber  Co.  150  N.  C. 
87,  63  S.  E.  178,  180,  erroneously  printed 
in  this  last  citation  as  Lord  Erskine.  But, 
while  this  ruling  may  be  upheld  in  pro- 
ceedings of  that  character,  the  exigency  of 
the  case  at  f,imeB  requiring  the  recognition 
of  such  a  principle,  it  should  not  be  allowed 
to  prevail  in  reference  to  the  service  of 
original  process  where,  as  in  this  case,  the 
statute,  as  heretofore  stated,  at  the  time 
it  was  enacted,  contemplated  and  provided 
for  a  service  by  reading  the  writ  in  the 
personal  presence  of  the  party,  and  involv- 
ing, too,  the  necessary  exhibition  of  the 
process  to  the  litigant.  On  the  facts  in 
evidence,  we  are  of  opinion  and  so  hold 
that  there  has  been  no  valid  service  of 
process  shown,  and  this  will  be  certified 
that  the  judgment  of  the  justice  court  be 
set  aside  and  defendant  allowed  to  answer. 

Reversed. 

Clark,   Ch.   J.,    (dissenting) : 

Revisal  439  provides  that  the  summons 
shall  be  served  by  the  officer  "reading  the 
same  to  the  defendant,  and  such  reading 
shall  be  a  legal  and  sufficient  service."  All 
this  has  been  done  in  this  case.  Unless  the 
court  shall  legislate  by  putting  into  the 
statute  what  the  legislature  has  not  yet 
thought  proper  to  put  therein,  this  is  "a 
legal  and  sufficient  service."  Tlie  sum- 
mons, it  is  found  as  a  fact,  was  read  by 
the  sheriff  to  this  defendant,  and  indeed 
there  is  no  question  as  to  that  fact,  or  as 
to  his  being  sheriff,  or  as  to  the  identity 
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of  the  defendant.  What  more  can  be  neces- 
sary? Whether  or  not  there  might  be 
greater  or  less  certainty  as  to  the  identity 
of  the  defendant,  in  service  by  phone,  when 
he  is  brought  to  the  phone  by  an  agent  of 
the  sheriff,  or  the  sheriff  recognizee  him, 
is  a  matter  for  the  legislature  if  that  body 
should  find  that  the  law  needs  amendment. 

As  to  the  identity  of  the  sheriff,  that  is 
a  matter  for  the  court  on  the  service  of 
every  process,  which  is  authenticated  by 
his  signature.  As  to  the  id^itity  of  the 
defendant,  the  officer  takes  that  risk  wheth- 
er he  sees  him  (for  he  may  not  know  him 
personally  except  by  information)  or 
phones  him.  The  sheriff  is  under  the  high- 
est obligations  to  be  certain  as  to  the 
identity  of  the  defendant;  for  he  is  acting 
under  the  oath  of  his  office,  and  is  also 
liable  under  a  heavy  penalty  for  making  a 
false  return. 

The  law  does  not  require  that  the  sheriff 
shall  "leave  a  copy"  with  the  defendant, 
lliat  was  long  since  dispensed  with.  Nor 
has  it  ever  required  that  he  should  see  the 
defendant.  There  can  be  no  question  that  a 
near-sighted  sheriff  or  deputy  could  serve 
process,  the  identity  of  the  defendant  being 
in  all  cases  a  matter  of  which  the  officer 
must  assure  himself  under  liability  to  a 
penalty.  If  there  is  a  mistake  as  to  iden- 
tity of  the  defendant,  he  can  avail  himself 
of  it  equally  whether  the  sheriff  is  imme- 
diately present  or  is  blind,  or  speaks  over 
the  phone.  In  the  Trojan  War,  Stentor 
made  his  summons  to  surrender  to  the 
enemy  on  the  walls  of  Troy  at  a  good  dis- 
tance, out  of  the  reach  of  arrows,  and  the 
service  was  sufficient.  In  fact  in  former 
days  the  heralds  of  opposing  armies  served 
their  summons  at  a  good  distance  by  trum- 
pet. 

There  is  no  statute,  and  no  decision,  that 
requires  that  the  defendant  shall  see  the 
paper  or  read  it  himself,  or  that  he  shall 
know  the  identity  of  the  officer.  The  court 
knows  its  own  officers,  and  the  defendant 
takes  the  risk  if  he  does  not  recognize 
the  officer's  authority.  The  officer  takes 
the  risk  under  his  oath,  and  under  a  pen- 
alty, if  he  mistakes  the  Identity  of  the  de- 
fedant.  Whether  the  service  is  on  a  de- 
fendant who  was  personally  present  or  who 
is  at  the  end  of  a  phone,  these  principles 
apply. 

In'  this  day  there  is  an  urgent  demand 
that  courts  shall  reduce  the  time  and  ex- 
pense of  proceedings.  Why  should  an  offi- 
cer ride  all  night  over  bad  roads  and  in 
bad  weather,  at  great  expense,  to  read  a 
summons  or  a  subpoena  to  a  party  who 
is  needed  in  court  next  morning,  wben  he 
can  read  the  paper  as  intelligently  to  the 
party  over  the  phone  and  with  as  much 
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certainty  of  his  identity  as  if  he  went  to 
the  locality  and  hunted  him  up.  Indeed 
when  the  service  is  made  by  phone  the 
officer  will  take  even  greater  precautions, 
because  he  cannot  reach  the  party  in  that 
way  unless  he  is  brought  to  the  phone, 
at  his  request  by  some  agent  of  the  sheriff, 
or  voluntarily  remains  at  the  phone  till 
the  reading  is  completed. 

It  is  suggested  that  "service  by  phone  is 
not  safe,"  millions  of  dollars  in  contracts 
are  made  every  day  over  the  phone,  often 
at  a  long  distance,  between  parties  who  do 
not  see  each  other,  but  who  are  satisfied 
of  each  other's  identity,  by  taking  proper 
precautions.  The  great  transportation 
systems  of  the  country  find  it  safe  to  use 
the  telephone  in  controlling  the  move- 
ments of  trains  on  which  depend  tiie  safety 
of  thousands  of  lives  and  millions  of 
property  daily.  Great  armies  on  whose 
movements  depend  the  destiny  of  nations 
and  the  lives  of  thousands  of  men  are 
risked,  every  day,  on  the  use  of  the  tele- 
phone. Over  the  phone  doctors  give  pre- 
scriptions on  which  the  lives  of  patients 
depend,  and  lawyers  give  advice  on  which 
rest  the  disposal  of  transfer  of  property. 
Yet  we  are  asked  to  say  that  it  is  unsafe 
for  this  officer  to  notify  this  defendant  to 
appear  before  a  magistrate  in  a  small  ac- 
tion involving  a  few  dollars,  when  it  is 
found  as  a  fact  that  this  defendant  Was 
the  proper  party,  that  the  officer  was  duly 
authorized,  and  that  he  fully  read  this 
summons  to  this  defendant  as  required  by 
the  statute. 

Why  should  the  courts  alone  be  deprived 
of  the  advantage  of  modern  improvements, 
and  retain  every  antiquated  method  as  to 
service  or  as  to  pleadings,  on  the  plea  that 
it  was  "thus  done  under  the  Saxon  hep- 
tarchy ?"  It  is  a  great  saving  of  useless  ex- 
pense and  of  time  to  use  this  method  of 
summoning  jurors  and  witnesses  and  par- 
ties over  the  phone,  of  which  bank  officials, 
business  men,  railroad  officers,  and  every- 
body else  avail  themselves.  Indeed  there  is 
less  risk  of  imposition  as  to  identity  in 
the  service  of  a  summons  or  subpoena  than 
in  any  of  the  other  businesses  of  life,  for 
the  reason  that  the  officer,  being  under  a 
penalty  for  making  an  erroneous  return, 
will  take  extra  care  in  that  regard.  Be- 
sides the  party  who  is  served  can  rarely, 
if  ever,  have  any  motive  to  assume  to  be 
the  defendant  when  he  is  not.  Moreover, 
he  waives  any  other  service,  as  this  defend- 
ant did,  by  remaining  at  the  phone  until 
the  entire  summons  is  read  to  him. 

If  an  officer  should  read  a  summons  to 
a  man  on  the  other  side  of  a  screen,  or  of 
A  curtain,  or  in  another  room,  and  his  iden- 
tity is  certain,  as  found  in  this  case,  and 
L..R.A.1916D. 


his  hearing,  it  is  not  denied  this  surely 
would  be  sufficient.  The  invention  of  the 
phone  has  merely  extended  the  range  of  the 
voice  of  the  officer  and  of  the  hearing  of 
the  defendant. 

The  statute  does  not  require  that  the 
officer  should  return  that  he  '*saw  the  de- 
fendant and  read  the  summons  to  him." 
But  it  only  requires  "reading  the  same  to 
defendant,  and  such  reading  shall  be  a 
legal  and  sufficient  service."  For  the  court 
to  add  the  requirement  that  the  officer  "saw 
the  defendant"  is  legislation  by  the  court, 
and  will  make  a  very  considerable  addition 
of  trouble  and  expense  to  the  officers,  which 
the  legislature  has  not  placed  upon  them. 

Whether  the  officer  sees,  or  does  not  see, 
the  defendant,  it  is  a  defense  that  he  was 
not  an  officer,  or  that  there  was  a  mistake 
of  identity  as  to  the  defendant,  or  that 
the  summons  was  not  read  to  him.  These 
defenses  are  in  no  wise  aifected  by  the  cir- 
cumstance that  the  summons  was  read  over 
the  phone,  or  at  a  distance,  or  to  one  in 
another  room.  The  statute  does  not  re- 
quire the  inunediate  presence  of  the  de- 
fendant. 

A  captive  with  the  Indians  who  received 
a  letter  told  the  chief  its  contents  and  from 
whom  it  came.  The  chieftain  took  the  let- 
ter. He  looked  at  it  and  saw  nothing  on 
it  to  that  purport.  He  put  it  to  his  ears 
and  heard  nothing.  He  smelled  of  it  and 
perceived  nothing.  He  said  that  his  cap- 
tive was  either  a  liar  or  a  witch,  and  in 
either  event  he  ought  to  be  burned,  and 
burned  he  was.  The  chief  knew  no  other 
means  of  communication. 

When  the  invention  of  the  telescope 
vastly  extended  human  vision,  Galileo, 
gauging  the  starry  depths,  announced  that 
the  world  revolved  around  the  sun,  and  not 
the  sun  around  the  world.  The  ignorant 
priests  condemned  him  to  be  burned,  and 
he  only  escaped  by  taking  it  back. 

The  most  ignorant  nuin  in  North  Caro- 
lina now  knows  that  by  the  invention  of 
the  telephone  the  range  of  the  human  voice 
and  of  human  hearing  has  been  lengthened. 
When  this  summons  was  read  to  the  de- 
fendant by  the  officer  over  the  phone  (all 
of  which  are  found  as  facts),  it  was  the 
officer's  voice,  and  not  a  substitute — as  in 
the  case  of  a  telegram  or  letter — ^which  the 
defendant  heard,  and  the  officer  truly  re- 
ported, as  is  found,  that  he  had  "read"  the 
Bununons  to  him.  The  statute  requires 
nothing  more,  and  there  is  no  reason  that 
it  should.  A  few  years  ago  it  might  have 
been  asserted  that  thus  reading  a  summons 
to  a  man  7  miles  off  was  a  physical  im- 
possibility, and  therefore  on  its  face  un- 
true. But  modern  invention  has  made  it 
an    ordinary    occurrence.      A    conversation) 
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over  the  phone  is  competent  in  evidence, 
why  not  the  "reading"  of  a  summons,  when 
the  identity  of  the  party  is  found  as  a 
fact? 

This  system  of  serving  summonseB  and 
Bubpcenas  is  a  great  saving  of  expense  and 
of  time.  It  has  been  much  resorted  to  in 
the  courts,  and  now  to  hold  it  illegal  may 
jeopardize  the  validity  of  many  legal  pro- 
ceedings which  have  been  based  upon  such 
service.  In  a  practical  age  there  is  no 
reason  why  the  courts  should  not  avail 
themselves  of  the  same  conveniences  which 
business  men,  and  indeed  all  others,  cus- 
tomarily use  and  have  found  to  be  safe  and 
reliable  as  well  as  convenient.  No  statute 
forbids  it,  and  the  courts  in  actual  practice 
have  recognized  and  used  it. 

Allen,,  J.»  concurs. 
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FARMERS'  SECURITY  BANK  OF  PARK 
RIVER,  NORTH  DAKOTA,  Appt., 

V. 

FLORENCE  B.  MARTIN  et  al.,  Respts. 

(—  N.  D.  — ,  160  N.  W.  672.) 

Tax  —  insnflicient  description  —  Talld- 
Ity. 

1.  This  opinion  decides  two  appeals. 
Plaintiff  foreclosed  two  mortgages,  exer- 
cising power  of  foreclosure  under  the  mort- 

Headnotes  by  Goss,  J. 


gages  because  of  failure  of  the  mortgagors 
to  pay  the  real  estate  taxes  prior  to  de- 
linquency, after  which  time  plaintiff  paid 
them,  and  immediately  foreclosed  because 
of  such  defaults.  Defendants  contend  that 
because  of  defective  descriptions  of  the  land 
in  the  assessment  roll,  the  taxes  are  invalid 
and  insufficient  as  a  basis  for  any  fore- 
closure proceedings.  Held,  that  the  tax 
description  would  be  void  in  an  action 
wherein  the  tax  could  be  assailed. 

Mortgage  ^  payment  of  Illegal  tax  — 
effect. 

2.  A  mortgagee  is  authorized  to  act  on 
the  assumption  that  the  tax  is  valid,  where 
no  actual  notice  is  had  that  the  assessment 
was  defective;  and,  the  land  being  subject 
to  taxation,  the  payment  made  by  the 
mortgagee  discharged  the  land  from  lia- 
bility for  taxation  for  that  year,  while 
otherwise  it  would  have  been  subject  to 
reassessment  and  retaxation ;  that  the  mort- 
gagee had  the  right  to  pay  taxes  to  pre- 
serve his  security;  that  in  an  action  to  fore- 
close a  mortgage  because  of  nonpayment  of 
such  taxes  by  the  mortgagors,  equity  will 
not  allow  the  mortgagors,  to  whose  Benefit 
the  payment  made  by  the  mortgagee  inured, 
to  assert  the  invalidity  of  the  taxes  so  paid 
in  good  faith  to  protect  its  security. 

(January  9,  1916.) 

APPEAL*  by  plaintiff  from  a  judgment  of 
the  District  Court  for   Walsh  County 
dismissing  an  action   brought  to   foreclose 
certain   mortgages  because  of   nonpayment 
of  taxes  on  the  mortgaged  property.     Re- 
versed. 
The  facts  are  stated  in  the  opinion. 
Mr.  E.  Smith  Petersen,  for  appellant: 
Plaintiff  had  the  right  to  pay  the  delin- 


Note,  —  Right  of  mortgagor  €pr  owner  of 
equity  of  redemption  to  contest  valid" 
ity  of  t€LX  paid  by  mortgagee. 

The  few  authorities  on  this  question 
which  research  has  disclosed  appear  gen- 
erally to  support  the  decision  in  Fabicebs' 
Secub.  Bank  v.  Mabtin. 

In  Southard  v.  Dorrington,  10  Neb.  119, 
4  N.  W.  935,  the  mortgagee  in  a  foreclosure 
action  sought  to  have  added  to  the  amount 
of  the  mortgage  debt  the  sum  paid  by  him 
to  redeem  the  property  from  a  sale  for  de- 
linquent taxes.  It  was  held  that  an  an- 
swer was  insufficient  that  the  taxes  claimed 
by  the  plaintiff  to  have  been  paid  were 
whollv  void;  that  the  land  was  not  assessed 
as  required  by  law;  that  the  assessor  did 
not  take  the  oath  required  by  law,  and  in 
fact  took  no  oath  at  all;  that  the  apparent 
levy  was  illegal;  that  no  tax  list  and  dupli- 
cate were  made  as  required  by  law,  and 
no  warrant  was  issued  to  the  treaBurer  of 
the  county  to  collect  any  taxes  upon  the 
land  as  required  by  law;  also,  that  the  lots 
in  question  were  assessed  in  bulk  with  cer- 
tain other  lots  in  which  the  defendant  had 
L.RA.1915D. 


no  interest.  The  reasons  for  the  decision 
sufficiently  appear  in  the  quotation  from 
this  case  in  Farmebs'  Secur.  Bank  v. 
Martin. 

And  in  Weinreich  v.  Hensley,  121  Cal. 
647,  54  Pac.  254,  a  mortgagee  on  foreclosure 
wajB  allowed  the  amount  of  an  assessment 
paid  by  him  on  the  property,  although  it 
was  contended  that  the  assessment  was 
illegal  because  not  made  to  the  owner  of 
the  land.  The  assessment  was  paid  at  the 
request  of  the  mortgagor,  and  the  case  was 
decided  under  a  statute  providing  that 
where  the  holder  of  a  special  lien  is  com- 
pelled to  satisfy  a  prior  lien  for  his  own 
protection,  he  may  enforce  payment  of  the 
amount  so  paid  by  him  as  a  part  of  the 
claim  for  which  his  own  lien  exists.  But 
the  declBion,  as  indicated  by  the  quotation 
in  Farmers'  Secub.  Bank  v.  Martin,  sup- 
ports the  conclusion   reached  in   that  case. 

VMiere  the  mortgaged  property  was  as- 
sessed with  other  property  belonging  to  the 
mortgagor,  and  the  mortgagee  paid  the  en- 
tire amount  of  the  tax,  it  not  appearing 
what  part  of  the  tax  was  due  on  that  part 
of  the  property  subjeet  to  the  mortgage^ 
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quent  taxes  and  declare  the  whole  debt  se- 
cured by  the  mortgage  immediately  due. 

Gray  v.  Robertson,  174  111.  242,  51  N.  K. 
248;  Stancliff  v.  Norton,  11  Kan.  218;  Hodg- 
don  V.  Davis,  6  Dak.  21,  60  N.  W.  478; 
Washburn  V.  Williams,  10  Colo.  App.  153, 
60  Pac.  223;  Northwestern  Mut.  L.  Ins.  Co. 
y.  Allis,  23  Minn.  337;  Hoodless  v.  Reid, 
112  III.  105,  1  N.  E.  119;  Fowler  v.  W^ood- 
ward,  26  Minn.  347,  4  N.  W.  231 ;  Plummer 
V.  Park,  62  Neb.  605,  87  N.  W.  534;  Nation- 
al li.  Ins.  Co.  V.  Butler,  61  Neb.  449,  87 
Am.  St.  Rep.  462,  85  N.  W.  437;  Condon 
V.  Maynard,  71  Md.  601,  18  Atl.  967;  Hock- 
ett  V.  Bums,  90  Neb.  1,  132  N.  W.  718. 

The  defendants  were  bound  to  kndw  when 
the  taxes  became  due  and  delinquent,  and 
the  plaintiff  therefore  was  not  required 
to  notify  the  defendants  that  the  taxes  were 
due,  or  that  it  intended  to  pay  them,  before 
it  made  the  piiyment. 

Ellwood  V.  Wolcott,  32  Kan.  526,  4  Pac. 
1056;  Washburn  V.  Williams,  10  Colo.  App. 
153,  60  Pac,  223;  Hoodless  v.  Reid,  112  111. 
105,  1  N.  E.  119;  Fowler  v.  Woodward,  2(5 
Minn.  347,  4  K  W.  231- 

The  option  to  declare  the  whole  debt 
due  having  once  been  exercised,  the  de- 
fault becomes  fixed  and  established,  and  it 
cannot  be  cured  even  by  tender  of  payment 
after  commencement  of  the  foreclosure. 

Plummer  v.  Park,  62  Neb.  665,  87  N.  W. 
534;  Rosche  v.  Kosmowski,  61  App.  Div. 
23,  70  N.  Y.  Supp.  216;  Stancliff  v.  Norton, 
11  Kan.  218;  Hockett  v.  Burns,  90  Neb.  1, 
132  N.  W.  718. 

Defendents  cannot  make  a  collateral  at- 
tack upon  the  validity  of  the  taxes  paid  by 
the  plaintiff,  as  a  defense  to  the  action. 


Power  T.  Larabee,  2  N.  D.  141,  49  N.  yV. 
724;  Power  v.  Bowdle,  3  N.  D.  120,  21 
L.R.A.  328,  44  Am.  St.  Rep.  511,  54  N.  W. 
404;  Beggs  v.  Paine,  15  N.  D.  444,  109  N. 
W.  322;  W^einreich  v.  Hensley,  121  Cal. 
647,  54  Pac.  254;  Windett  v.  Union  Mut. 
L.  Ins.  Co.  144  U.  S.  681,  36  L.  ed.  551,  12 
Sup.  Ct.  Rep.  751;  Southard  v.  Dorrington, 
10  Neb.  119,  4  N.  W.  935. 

Defendants  are  estopped  to  question  the 
validity  of  the  taxes. 

Beggs  V.  Paine,  16  N.  D.  436,  109  N.  W. 
322;  Nind  v.  Myers,  15  N.  D.  400,  8  L.R.A. 
(N.S.)  157,  109  N.  W.  336;  Williams  v. 
Hilton,  35  Me.  547,  58  Am.  Dec.  729;  Bates 
V.  People's  Sav.  kL.  Asso.  42  Ohio  St.  673; 
Windett  v.  Union  Mut.  L.  Ins.  Co.  144  U.  S. 
581,  36  L.  ed.  651,  12  Sup.  Ct.  Rep.  751; 
Southard  ▼.  Dorrington,  10  Neb.  119,  4  N. 
W.  935;  Weinreich  v.  Hensley,  121  Cal. 
647,  54  Pac.  264;  American  Nat.  Bank  v. 
Northwestern  Mut.  .L.  Ins.  Co.  82  C.  C.  A. 
275,  60  U.  S.  App.  693,  89  Fed.  615;  Almy 
v.  Hunt,  48  111.  45. 

The  taxes  in  question  are  valid  taxes. 

Beggs  V.  Paine,  16  N.  D.  444,  109  N.  W. 
822 ;  Nind  v.  Myers,  15  N.  D.  403,  8  L.R. A. 
(N.S.)  157,  109  N.  W.  336;  Power  v.  Bow- 
dle, 3  N.  D.  120,  21  L.R.A.  328,  44  Am. 
St.  Rep.  511,  54  N.  W.  404. 

Messrs.  Engerud,  Holt,  &  Frame  also 
for  appellant. 

Messrs.  Gray  &  Myers,  for  respondents: 

An  absolutely  void  tax  can  never  be  prop- 
erly characterised  aa  "due." 

Tracy  v.  Wheeler,  15  N.  D.  248,  6  L.R.A. 
(N.S.)  516,  107  N.  W.  68;  Wells  County  v. 
McHenry,  7  N.  D.  246,  74  N.  W.  241 ;  Her- 
riott  V.  Potter,  116  Iowa,  648,  89  N.  W.  91; 


the  court,  in  holding,  on  writ  of  entry  by 
the  mortgagee,  that  the  amount  paid  for 
taxes  should  be  included  in  the  conditional 
judgment,  said:  "It  was  the  duty  of  the 
mortgagor,  and  those  holding  under  him, 
to  discharge  all  taxes  thus  assessed  upon 
the  demanded  premises,  while  they  with- 
held the  possession  from  the  mortgagee,  and 
in  case  taxes  were  assessed  in  a  manner 
which  they  deemed  illegal,  notice  of  this 
fact  should  have  been  given  to  the  mort- 
gagee, and  in  case  payment  was  to  be  re- 
sisted he  should  be  indemnified  against  loss, 
because  it  would  be  unreasonable  to  subject 
the  mortgagee  to  the  hazard  of  contesting 
the  legality  of  a  tax  title  by  a  suit  at  law, 
in  which,  if  the  final  result  should  be  in 
favor  of  the  validity  of  that  title,  all  his 
rights  under  his  mortgage  would  be  for- 
ever lost."  Williams  v.  Hilton,  35  Me.  547, 
58  Am.  Dec.  729.  The  above  was  quoted 
with  approval  in  Stetson  v.  Day,  61  Me. 
434,  where,  however,  the  relation  of  the 
parties  was  that  of  life  tenant  and  rever- 
sioner, the  latter  having  redeemed  the  land 
from  a  sale  for  taxes  which  it  was  the  ten- 
ant's duty  to  pay.  The  court  said  that  the 
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relations  between  the  parties  were  very 
similar  to  those  between  mortgagor  and 
mortgagee. 

So,  in  Bates  t.  People's  Sav.  &  L.  Asso. 
42  Ohi^  St.  655,  judgment  was  rendered 
in  favor  of  a  mortgagee  on  foreclosure  for 
an  amount  paid  by  him  for  taxes  and  as- 
sessments appearing  upon  the  tax  duplicate 
of  the  county  as  having  been  duly  assessed 
against  the  mortgaged  property,  it  being 
held  that  evidence  lor  the  defendant  was 
properly  rejected  tending  to  show  that  a 
portion  of  the  taxes  and  assessments  so 
paid  were  illegally  assessed  against  the 
property.  A  statute  provided  that  any 
person  having  a  lien  on  real  estate  might 
pay  the  taxes  thereon  "in  so  far  as  the 
same  are  a  lien  upon  such  real  estate,"  and 
that  the  amount  so  paid  should  operate  as 
a  lien  on  the  property  in  preference  to  all 
other  liens,  and  the  money  so  paid  might 
be  recovered  from  the  person  liable  for  the 
tax.  The  court  said  that  the  record  showed 
that  the  taxes  and  assessments  appeared 
on  the  duplicate  to  have  been  regularly  and 
legally  assessed,  and  that  the  plaintiff  had 
no   knowledge   or  notice   of   any   defect  or 
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Power  V.  Larabee,  2  N.  D.  141,  49  N.  W. 
724 ;  Morrill  v.  Lovett,  95  Me.  165,  56  L.R.A. 
634,  49  Atl.  666;  Griffith  v.  Speaks,  111  Ky. 
149,  63  S.  W.  465;  Barnes  v.  Arnold,  45 
App.  Div.  314,  61  N.  Y.  Supp.  86;  Re  Ray, 
2  Ben.  63,  Fed.  Cas.  No.  11,589;  Scott  v. 
Society  of  Russian  Israelites,  59  Neb.  671, 
81  N.  W.  624;  Clark  v.  Coolidge,  8  Kan. 
189;  Leavitt  v.  Bell,  66  Neb.  67,  76  N.  W. 
624;  Hartsuff  y.  Hall,  68  Neb.  417,  78  N. 
W.  716. 

A  valid  assessment  of  land,  evidenced  by 
a  record  officially  made,  is  an  essential  pre- 
requisite to  a  valid  tax,  and  its  omission 
is  a  jurisdictional  defect  fatal  to  the  tax. 

Sheets  v.  Paine,  10  N.  D.  106,  86  N.  W. 
117;  Roberts  v.  First  Nat.  Bank,  8  N.  D. 
504,  79  N.  W.  1049 ;  Sweigle  v.  Gates,  9  N. 
D.  538,  84  N.  W.  481;  Re  Davis,  151  Cal. 


318,  121  Am.  St.  Rep.  105,  66  Pac  183; 
O'Malley  v.  Fricke,  104  Wis.  280,  80  N.  W. 
436;  Aldrich  v.  Steen,  71  Neb.  33,  98  N.  W. 
445,  100  N.  W.  311;  Chicago,  B.  &  Q.  R.  Co. 
V.  Hitchcock  County,  60  Neb.  722,  84  N. 
W.  97;  Jewett  v.  Iowa  Land  Co.  64  Minn. 
531,  58  Am.  St.  Rep.  555,  67  N.  W.  639. 

The  validity  of  a  tax  may  be  collaterally 
impeached,  and  a  mortgagor  is  not  estopped 
to  contest  such  validity  in  this  class  of 
cases. 

9  Enc.  PI.  k  Pr.  436;  Leavitt  v.  Bell,  55 
Neb.  67,  75  N.  W.  624;  Hartsuflf  v.  Hall,  58 
Neb.  417,  78  N.  W.  716;  Atwater  v.  West, 
28  N.  J.  Eq.  361;  DeLeuw  v.  Neely,  71  111. 
473. 

The  pretended  tax  involved  herein  was 
based  upon  an  insufficient  description  of  the 


illegality  in  the  assessment;  that  ^'the  stat- 
ute only  gives  a  lien  holder  the  right  to 
pay  taxes  and  thus  save  his  security  in  so 
far  as  the  taxes  are  a  lien  upon  the  real 
estate.  Hence,  the  question  fairly  arises. 
Was  the  plaintiff  bound  to  inquire  as  to 
the  legality  of  the  taxes  beyond  the  appear- 
ances of  the  duplicate,  and  as  to  defects 
of  which  he  had  no  knowledge  or  notice? 
This  question  is  not  free  from  doubt.  But, 
inasmuch  as  the  owner  of  the  real  estate, 
under  like  circumstances,  would  be  justi- 
fied in  paying  the  taxes,  and  might  after- 
wards, under  the  statute,  upon  discovering 
an  illegality  in  the  assessment,  recover 
them  back  from  the  county  without  being 
held  to  the  consequences  of  having  made 
voluntary  payment,  so  we  think  the  lienor 
should  be  justified  in  making  the  payment 
to  protect  his  lien,  although  he  has  no  right 
to  recover  them  back  from  the  county  in 
case  of  a  subsequent  discovery  of  illegality 
in  the  assessment.  In  the  latter  case,  the 
payment  by  the  lienor  should  be  considered 
as  payment  by  the  owner,  and  the  right  to 
recover  back  would  attach  to  the  owner. 
Such  holding  does  not  nullify  the  limita- 
tion in  the  statute  upon  the  right  of  a 
lienor  to  save  his  security  by  a  payment  of 
taxes,  but  leaves  the  same  with  ample  scope 
for  operation.  If  the  owner  has  no  knowl- 
edge of  illegality  in  the  assessment,  or  if 
he  has  such  knowledge  and  does  not  com- 
municate it  to  his  mortgagee,  we  think 
the  statute  should  be  so  construed  as  to 
authorize  the  latter  to  protect  his  lien  by 
by  making  payment  of  the  taxes  appearing 
on  the  duplicate  to  have  been  regularly  and 
legally  assessed." 

See  also  Windett  v.  Union  Alut.  L.  Ins. 
Co.  144  U.  S.  581,  36  L.  ed.  551,  12  Sup. 
Ct.  Rep.  751,  from  which  the  court  quotes 
in  Fabmebs'  Secub.  Bank  v.  AIabtin.  The 
aih^ged  invalidity,  however,  was  not  in 
the  tax  itself,  but  in  the  tax  deed,  the 
ground  on  which  it  w^as  contended  the  deed 
was  invalid  being  lack  of  statutory  notice 
to  the  tenants  of  the  tax  sale.  The  mort- 
gagee, it  was  held,  was  entitled  to  the  sums 
pai(l  by  him  to  extinguish  the  tax  title. 
L.R.A.1U16D. 


And  to  a  simihir  effect  is  American  Nat. 
Bank  v.  Northwestern  Mut.  L.  Ins.  (>o.  32 
C.  C.  A.  275,  60  U,  S.  App.  693,  89  Fed. 
610,  petition  for  writ  of  certiorari  denied 
in  172  U.  S.  650,  43  L.  ed.  1184,  19  Sup. 
Ct.  Rep.  883,  where  it  was  contended  that 
a  mortgagee  should  not,  in  a  foreclosure 
proceeding,  be  allowed  the  amount  paid  by 
it  to  redeem  the  mortgaged  property  from 
a  sale  upon  an  assessment  for  a  paving  tax, 
it  being  contended  that  the  sale  of  the  prop- 
erty for  the  assessment  was  not  authorized 
by  statute. 

But  that  a  mortgagee  who  purchases  and 
receives  a  deed  to  the  property  on  fore- 
closure of  his  mortgage,  and  thereafter  pays 
illegal  sewer  and  paving  assessments,  will 
not  be  allowed  the  amount  so  paid,  in  a 
foreclosure  suit  by  a  junior  mortgagee,  wl»o 
was  not  a  party  to  the  foreclosure  of  the 
prior  mortgage,  see  Atwater  v.  West,  28  N. 
J.  Eq.  361. 

And  it  has  been  held  in  a  suit  to  fore- 
close a  mortgage  that  a  decree  awarding  the 
plaintiff  a  lien  for  special  paving  and  curb- 
ing taxes  on  the  property,  which  he  had 
paid,  is  error  where  he  fails  to  show  that 
the  taxes  were  legally  levied,  the  burden 
being  upon  him  to  establish  their  validity 
before  he  is  entitled  to  a  lien  on  account 
of  their  payment.  Hartsuff  v.  Hall,  58 
Neb.  417,  78  X.  W.  716. 

In  Leavitt  v.  Bell,  55  Neb.  57,  75  N.  W. 
524,  the  court  said  the  amount  of  taxes  paid 
by  a  mortgagee  to  protect  his  lion  on  the 
land,  "so  far  as  they  were  legal,"  should 
have  been  included  in  the  amount  due  on 
the  mortgage. 

As  to  right  of  mortgagee  who  has  paid 
taxes  to  maintain  independent  action 
against  mortgagor  for  reimbursement  be- 
fore or  after  foreclosure  of  mortgage,  see 
note  to  Stone  v.  Tilley,  10  L.R.A.(N.S.) 
670. 

As  to  reimbursement  of  purchaser  for 
taxes  paid  as  condition  of  equitable  relief 
against  invalid  tax  title,  see  note  to  Hol- 
land ▼•  Hotchkiaa,  L.R.A.1915C,  492. 
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land  in  the  assessment  roll,  &nd  was  there- 
fore void. 

Power  V.  Larabee,  2  N.  D.  141,  49  N.  W. 
724;  Power  v.  Bowdle,  3  N.  D.  107,  21 
L.R.A.  328,  44  Am.  St.  Rep.  611,  64  N.  W. 
404;  Nind  v.  Myers,  16  N.  D.  400,  8  L.R.A. 
(N.S.)  167,  109  N.  W.  336;  Beggs  v.  Paine, 
16  N.  D.  43«,  109  N.  W.  322;  Wright  v. 
Jones,  23  N.  D.  191,  135  N.  W.  1120. 

Goss,  J.,  delivered  the  opinion  of  the 
court : 

This  opinion  covers  two  separate  appeals, 
having  the  same  record  and  involving  the 
same  issues.  Complaints  are  in  the  usual 
form,  seeking  foreclosure  of  commission 
mortgages  securing  a  portion  of  interest  on 
ten-year  loans,  which  interest  matures  in 
yearly  instalments  for  ten  years.  Nine  in- 
stalments were  immatured.  One  has  been 
paid.  Both  commission  mortgages  are  held 
by  plaintiff.  The  instalment  of  interest  due 
on  each  mortgage  prior  to  April,  1911,  had 
been  paid,  and  no  payment  under  either 
mortgage  would  fall  due  until  the  following 
fall  of  1911.  Both  mortgages  contain  the 
following  stipulation:  "First:  But  if  de- 
fault be  made  in  the  payment  of  money  or 
the  interest,  or  any  part  thereof,  or  in  pay- 
ment of  taxes  on  said  real  estate  when  due, 
then  the  mortgagee,  its  successors  or  assigns, 
may  declare  the  whole  principal  sum  due 
and  payable,  and  this  mortgage  may  be  fore- 
closed at  once.  (2)  And  in  case  of  the  fail- 
ure of  the  mortgagors  to  pay  said  taxes, 
then  the  mortgagee,  its  successors  or  as- 
signs, may  pay  the  same,  and  such  sum  paid 
shall  become  a  part  of  this  mortgage  indebt- 
edness and  draw  interest  at  the  same  rate." 

The  taxes  falling  due  December  1,  1910, 
and  delinquent  March  1,  1911,  on  the  two 
quarter  sections  covered  by  the  two  mort- 
gages, had  not  been  paid  until  the  mort- 
gagee, without  notice  to  defendants,  paid 
them  on  April  19,  1911,  amounting  to  $61.- 
62,  for  which  the  usual  county  treasurer's 
tax  receipt  was  delivered.  These  actions 
were  begun  less  than  a  week  afterwards  by 
service  of  summons  and  complaint,  basing 
the  right  of  foreclosure  upon  the  default  of 
the  mortgagors  in  failing  to  pay  these  taxes. 
Mortgagee  elected  to  and  did  declare  the 
full  amount  of  both  mortgages  immediately 
due  and  payable.  The  brief  of  respondents 
contains  but  two  contentions:  First,  that 
the  taxes  were  void;  and,  second,  ''that  the 
right  to  accelerate  time  of  payment  of  an 
otherwise  immatured  obligation,  and  to  pro- 
ceed to  an  immediate  foreclosure  of  the 
mortgage  security,  can  only  exist  by  virtue 
of  some  binding  contractual  stipulation  to 
that  effect,"  and  hence  acceleration  cannot 
be  founded  on  failure  to  pay  void  taxes, 'un- 
der a  stipulation  that  the  mortgagors  will 
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"pay  taxes  when  due," — in  other  words  that 
mortgagors  were  not  in  default  in  failing  to 
pay  the  void  taxes,  for  nonpayment  of  which 
the  default  is  claimed  as  the  basis  of  the 
right  to  accelerate  interest  instalments  not 
otherwise  matured. 

There  is  no  conflict  in  the  testimony.  De- 
fendant testifies  that  he  knew  his  taxes  were 
delinquent  and  unpaid,  and,  in  response  to 
inquiry  as  to  why  they  were  allowed  to  be- 
come delinquent,  said:  "1  did  not  have  the 
money  the  1st  of  March,  and  I  went  to  the 
bank  to  borrow  the  money  to  pay  it,  and 
the  bank  explained  to  me  where  1  would  be 
a  little  ahead  on  interest  by  letting  it  go 
until  fall  and  paying  the  penalty  on  it,  and 
I  came  to  the  conclusion  it  would  be  all 
right.  It  was  not  because  I  would  not 
pay  the  taxes." 

The  bank  referred  to  was  not  the  plaintiff 
bank. 

Assuming  for  the  present  that  the  taxes 
were  valid,  their  payment  on  or  before  de- 
linquency was  stipulated  for  in  the  mort- 
gage, and  the  right  was  there  given  the 
mortgagee,  should  the  mortgagors  default  in 
their  payment  on  or  before  delinquency,  to 
declare  *'the  whole  principal  sum  due  and 
payable,"  and  to  immediately  foreclose.  The 
mortgagee  could  also,  at  its  election,  pay 
said  taxes  and  reimburse  itself  by  using  its 
mortgage  to  enforce  collection  of  the  taxes 
on  the  property  by  foreclosure  at  once  or 
at  its  pleasure.  Real  estate  taxes  are  due 
December  1,  and  delinquent  March  1.  Upon 
delinquency  in  1911  (and  prior  to  chapter 
199,  Sess.  Laws  1909,  becoming  effective) 
H  penalty  of  3  per  cent  attached  in  addition 
to  the  tax  unpaid  on  March  Ist,  and  to  that 
extent,  with  additional  penalty  accruing 
from  time  to  time  on  and  after  March  Ist, 
the  mortgage  security  was  gradually  becom- 
ing impaired  by  nonpayment  of  taxes. 
Whether  foreclosure  could  be  instituted  pri- 
or to  March  1st  need  not  be  determined, 
but  any  time  thereafter,  in  the  absence  of 
equitable  reasons  preventing  it,  defendants 
were  in  default  under  the  terms  of  the  mort- 
gage,  and  because  of  which  default  the  mort- 
gage could  be  foreclosed  under  the  power 
granted  by  the  mortgage,  and  which  power 
is  valid  and  enforceable  in  equity.  If  has 
but  recently  been  held  (Doolittle  v.  Num- 
berg,  27  N.  D.  521,  147  N.  W.  400)  that  it 
is  not  required  that  the  mortgagee,  before 
foreclosure  and  a  declaration  thereunder 
that  the  amount  secured  by  the  mortga<;e 
shall  be  immediately  due  and  payable,  shall 
give  notice  thereof  to  the  mortgagor  or  al- 
low him  an  opportunity  to  cure  his  defaults. 
Instead  the  mortgagee  may  declare  the  de- 
fault without  notice,  the  declaration  by 
foreclosure  notice  being  sufficient;  and  it 
*  follows  that  a  court  of  ec^uity  in  which  such 
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a  foreclosure  is  asked,  the  mortgagee  having 
complied  with  the  law,  cannot,  on  that 
ground  alone,  deem  the  exercise  of  a  legal 
right,  the  declaration  of  default  without 
notice,  any  defense  in  itself  to  the  exercise 
of  the  right  of  foreclosure.  Hence,  if  the 
tax  be  a  valid  one,  without  any  considera- 
tion of  the  mortgagee's  right  to  act  upon 
an  invalid  tax  as  constituting  a  cloud  on 
the  title  of  his  security,  in  the  absence  of 
some  defense  to  this  foreclosure  cognizable 
in  equity,  the  plaintiff  had  a  right  to  de- 
clare the  default  and  to  foreclose. 

The  validity  of  this  tax  is  squarely  be- 
fore the  court,  and  it  must  be  determined 
whether  it  is  void  because  based  upon  an 
invalid  assessment.  The  assessment  for 
1910  Ib  identical  as  to  each  tract  of  land. 
The  description   is  as  follows,  viz.: 

Cleveland  township,  county  of  Walsh, 
North  Dakota.  Name  of  owner,  Florence  B. 
Martin;,  description  N.  W.  *,  Sec.  1,  Twp. 
155,  Rng.  57. 

The  trial  court  in  its  findings  found: 
"That  said  printed  description  is  insufficient 
to  identify  the  northwest  quarter  of  section 
1,  township  155,  range  57,  as  the  property 
described," — relying  upon  Power  v.  Larabee, 
2  N.  D.  141,  49  N.  W.  724,  and  Power  v. 
Bowdle,  3  N.  D.  120,  21  L,R.A.  328,  44  Am. 
St.  Rep.  511,  64  N.  W.  404,  and  the  many 
decisions  of  this  court  upon  descriptions  in 
assessments  and  taxation  matters.  Tke 
time  has  come  when  the  rule  must  be  fol- 
lowed under  present  statutes  and  concerning 
recent  assessments,  or  a  different  rule  an- 
nounced as  to  taxes  and  assessments  of 
1897  and  subsequent  years,  including  those 
in  question.  A  brief  rdsumd  of  the  holdings 
of  this  court  on  descriptions  by  abbrevia- 
tions is  now  in  order.  In  the  initial  case 
(Power  V.  Larabee,  supra,)  the  description 
was  similar  to  the  one  before  us,  except  that 
the  figure  intended  to  qualify  the  abbrevia- 
tion for  the  quarter  section  was  on  the  line 
instead  of  above  it,  and  was  with  reference 
to  assessments  for  1886-1888.  The  assess- 
ment was  held  to  be  invalid  as  an  indefinite 
description  upon  which  no  valid  tax  could 
be  based.  The  attitude  of  the  early  court 
is  clearly  apparent  from  a  casual  examina- 
tion of  early  tax  cases,  and  that  decision 
but  reflected  such  attitude.  A  year  later 
the  court  was  further  committed  along  the 
same  line  in  Power  v.  Bowdle,  3  N.  D.  107, 
21  L.R.A.  328,  44  Am.  St.  Rep.  511,  64  N. 
W.  404.  A  glance  at  page  113  of  the  third 
volume  of  our  State  Official  Reports  shows 
the  description  tliere  given  to  be  identical 
with  the  one  before  us  so  far  as  the  placing 
of  the  figure  to  the  upper  right  of  the  ab- 
breviation of  the  description  is  concerned. 
The  same  description  is  again  held  void  five 
years  later  with  reference  to  the  1887  as- 
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sessments  in  Iowa  &  D.  Land  Co.  v.  Barnes 
County,  6  N.  D.  601-603,  72  N.  W.  1U19, 
citing  and  following  the  two  Power  Cases. 
The, holding  is  reaffirmed  as  to  1890  and 
1894  assessments  in  Sheets  v.  Paine,  10  N. 
D.  103,  86  N.  W.  118,  and  again  in  Lee  v. 
Crawford,  10  N.  D.  482,  S8  N.  W.  97,  as  to 
1888  taxes;  State  Finance  Co.  v.  Beck,  15 
N.  D.  374,  109  N.  W.  357,  as  to  assessment 
for  1891;  State  Finance  Co.  v.  Mulberger, 
16  N.  D.  214,  125  Am.  St.  Rep.  650,  11^ 
N.  W.  986,  for  tax  of  1895;  State  Finance 
Co.  V.  Bowdle,  16  N.  D.  193,  112  N.  W.  76, 
for  taxes  for  1892-1896;  and  State  Finance 
Co.  V.  Trimble,  16  N.  D.  199,  112  N.  W.  984, 
for  taxes  of  1895  and  1896.  To  make  the 
list  of  similar  taxfi^tipn  cases  complete  we 
cite  Beggs  v.  Paine,  15  N.  D.  436,  109  N. 
W.  322;  Hodgson  v.  State  Finance  Co.  19 
N.  D.  139,  122  N  W.  336;  Grand  Forks 
County  V.  Frederick,  16  N.  D.  118,  125  Am. 
St.  Rep.  621,  112  N.  W.  839;  and  Wright 
V.  Jones,  23  N.  D.  191,  135  N.  W.  1120. 

Our  conclusion  filed  before  rehearing  was 
had  in  this  case  was  to  the  effect  that  chap- 
ter 126,  Sess.  Laws,  1897,  §  1600,  Rev.  Codes 
1905,  and  §  2215,  Comp.  Layrs  1913,  operat- 
ed to  relieve  recent  assessments  from  the 
rule  of  property  announced  in  Power  v. 
Bowdle  and  the  earlier  cases  decided,  on  as- 
sessments prior  to  those  for  1897.  This 
was  upon  the  supposition  that  thiB  portion 
of  chapter  126  of  the  Sess.  Laws  1897  was 
new  legislation.  Instead  this  statutory  pro- 
vision was  earlier  in  force  as.§  94  of  chapter 
132,  Sess.  Laws  1890,  and  in  force  from 
March,  1890,  until  repealed  by  the  taking 
effect,  January  1,  1896,  of  Rev.  Codes  1895, 
and  during  which  period  the  rule  of  prop- 
erty had  been  reaffirmed  as  to  1890-94  as- 
sessments in  Sheets  v.  Paine,  10  N.  D.  103, 
86  N.  W.  117,  and  SUte  Finance  Co.  v.  Mul- 
berger, 16  N.  D.  214,  125  Am.  St.  Rep.  650, 
112  N.  W.  986,  as  to  assessments  of  1895. 
As  this  statute  was  in  force  during  that 
period,  these  assessments  cannot  be  distin- 
guished and  validated  unless  the  rule  of 
property  in  question  be  overruled.  The  as- 
sessment must  be  held  to  be  one  which,  un- 
der direct  attack  by  a  party  in  a  situation 
to  assail  it,  would  be  held  void. 

But  appellant  urges  that,  plaintiff,  as 
mortgagee  of  defendants,  having  paid  what 
it  supposed  to  be  a  valid  tax  under  the  be- 
lief that  it  was  a  lien  or  cloud  upon  the 
title  of  its  security,  and  when  such  property 
was  legally  subject  to  taxation,  and  whidi 
tfxx  thereon  is  not  shown  to  be  inequitable, 
and  where  plaintiff  was  authorized  by  its 
mortgage  contract  to  pay  taxes  and  declare 
default  for  the  nonpayment  of  same,  plain- 
tiff WSLB  placed  in  a  position  where,  after 
I  such  payment  and  exercise  of  power  of  de- 
^  fault  under  the  mortgage,  the  mortgngor3 


FARMERS*  SEOUR.  BANK  t.  MARTIN. 


437 


should  not  be  heard  to  urge  against  the 
mortgagee  the  invalidity  of  the  apparent 
tax  thus  paid.  Search  of  the  authorities 
lends  support  to  such  contention.  A  mort- 
gagee authorized  by  the  mortgage  to  pay 
taxes  is  not  obliged  to  determine  at  his  peril 
the  validity  of  an  apparent  tax  regularJy 
appearing  upon  the  proper  tax  records  as 
a  tax,  lien,  and  cloud  upon  the  title  of  the 
mortgage  security,  when  such  property  was, 
at  all  times,  legally  subject  to  taxation, 
and  where,  had  the  proceedings  been  regu- 
lar, the  tax  would  have  been  unassailable. 
To  hold  otherwise  would  make  every  mort- 
gagee hazard  his  money  against  the  validi* 
ty  of  the  tax,  while  permitting  the  mort- 
gagor to  allow  his  supposed  taxes  to  become 
delinquent,  and  thus  indirectly  shift  upon 
the  mortgagee  the  burden  of  suffering  a 
lien  or  cloud  to  remain  upon  his  mortgage 
security,  or  determine  by  suit  at  his  own 
expense  the  validity  of  the  tax  any  time  the 
mortgagor  thus  sees  fit  to  assert  against 
him  its  invalidity.  Had  the  mortgagee  al- 
lowed this  property  to  have  gone  to  tax 
sale  six  months  later  and  then  obtained  a 
certific^ate  on  sale  of  the  property,  it  would 
have  been  protected  even  though,  as  here, 
the  taxes  had  been,  under  direct  attack,  void, 
because  defendants  would  not  have  been 
heard  to  question  the  tax  without  a  tender 
of  the  amount  equitably  due.  Noble  v.  Mc- 
intosh, 23  N.  D.  59,  135  N.  W.  683;  Tee  ▼, 
Noble,  23  N.  D.  225,  135  N.  W.  7C9.  Mere- 
ly  because  the  mortgagee  elected  to  pay 
the  tax  instead  of  allowing  the  penalties 
to  increase  should  not  place  it  in  equity  in 
a  worse  position  than  it  would  have  been 
as  a  purchaser  at  a  sale  for  said  tax.  More 
especially  ia  this  true  as  here  it  appears 
that  neither  the  mortgagors  nor  the  mort- 
gagee knew  of  the  irregularities  or  defect 
in  the  assessment.  The  mortgagors  intend- 
ed to  pay  this  tax.  They  did  not  even  noti- 
fy the  mortgagee  of  their  reasons  for  de- 
faulting in  its  payment.  Had  they  done 
so  and  the  mortgagee  have  consented  there- 
to, a  different  situation  would  be  presented. 
The  same  would  hold  true  had  the  mort- 
gagors promptly  tendered  the  amount  of  the 
tax  and  penalties  paid  back  to  the  mortga- 
gee before  exercise  by  it  of  its  power  of  sale 
under  said  mortgage  because  of  such  de- 
fault. It  is  true  that  the  position  of  the 
plaintiff  bank  as  to  acceleration  of  unearned 
interest  by  means  of  this  foreclosure  seems 
to  be  harsh.  But  this  is  a  case  where  equity 
must  follow  the  law,  and  the  basis  for  the 
law  is  in  the  contract,  the  mortgage.  To 
hold  otherwise  would  announce  a  rule  of 
property  that  might  play  havoc  with  settled 
property  rights. 

In  support  of  the  foregoing  conclusions 
are  the  following  authorities:  Southard  t. 
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Dorrington,  10  Neb.  119,  4  N.  W.  935; 
American  Nat.  Bank  v.  Northwestern  Mut 
L.  Ins.  Co.  32  C.  C.  A.  276,  60  U.  S.  App. 
693,  89  Fed.  610;  Williams  v.  Hilton,  35 
Me.  547j  58  Am.  Dec.  729;  Bates  v.  People's 
Sav.  &  L.  Asso.  42  Ohio  St.  673;  Weinreich 
V.  Hensley,  121  Cal.  647,  54  Pac.  264;  Win- 
dett  V.  Union  Mut.  L.  Ins.  Co.  144  U.  S.  681, 
36  L.  ed.  551,  12  Sup.  Ct.  Rep.  671.  Judge 
Maxwell  in  Southard  v.  Dorrington  announ- 
ces the  rule,  in  a  case  exactly  parallel  in 
facts  with  this,  to  be:  "When  the  payment 
of  taxes  assessed  on  real  estate  is  necessary 
to  protect  the  security,  the  mortgagee  may 
pay  the  same  and  have  the  amount  paid 
added  to  the  mortgage  debt  as  expenses  nee* 
essarily  incurred  in  protecting  the  security. 
.  .  .  But  the  courts  look  with  jealousy 
upon  the  demands  of  the  mortgagee  beyond 
the  payment  of  his  debt,  as  increasing  the 
difficulties  in  the  way  of  the  right  to  re- 
deem. But  where  the  land  is  liable  to  tax- 
ation, and  taxes,  If  legally  assessed,  would 
be  a  legal  charge  upon  the  same,  and  there 
are  no  special  circumstances  showing  the 
tax  to  be  unjust  or  inequitable,  a  court  of 
equity  will  not  declare  such  tax  void  because 
some  of  the  formalities  necessary  to  make 
a  tax  deed  valid  have  not  been  complied 
with.  A  party  relying  upon  a  tax  deed  re- 
lies upon  his  title,  and  must  stand  or  fall 
upon  that;  but  if  he  seeks  to  enjoin  the  col- 
lection of  taxes,  he  must  offer  to  do  equity 
by  paying,  or  offering  to  pay,  what  in  jus- 
tice he  should  pay;  nor  in  such  case  is  the 
mortgagee  required  to  permit  the  land  to  be 
sold,  when  such  sale  would  impair  his  se- 
curity for  the  debt."  And,  further:  *'ln 
an  action  at  law  for  the  poeeession  of  the 
premises  under  a  tax  deed,  the  answer  would 
be  sufficient  in  all  probability,  but  not  in 
a  proceeding  in  equity  to  have  the  taxes, 
which  appear  to  have  been  lawful  in  them- 
selves, declared  null  and  void.  In  such  case 
the  party  must  state  facts  showing  his  right 
to  equitable  relief." 

And  foreclosure  was  awarded  although  the 
taxes  would  have  been  invalid  considered 
as  a  foundation  for  a  tax  deed.  From  Win- 
dett  V.  Union  Mut.  L.  Ins.  Co.  supra,  is  the 
following:  "The  defendant  argneid  that  the 
plaintiff  could  not  be  allowed  for  the  taxes, 
because  they  had  been  extinguished  by  the 
tax  sales  and  deeds,  and  could  not  recover 
on  the  tax  titles,  because  they  were  void, 
and  because  equity  would  not  enforce  them. 
But  the  plaintiff  did  not  set  up  the  tax  deeds 
as  a  ground  of  suit,  but  only  as  evidence  of 
clouds  upon  his  title,  arising  out  of  the 
mortgagor's  own  neglect  to  pay  the  taxes. 
It  is  at  least  doubtful,  upon  the  evidence, 
whether  Gage  did  not  give  notice  to  the 
tenants  of  the  tax  sales;  and  there  is  no 
evidence  whatever  of  any  invalidity  in  the 
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taxes,  the  sales,  or  the  deeds  in  any  other 
respect.  In  this  state  of  things  the  mort- 
gagee was  not  bound  to  take  the  risk  of  con- 
testing the  tax  titles,  and  the  sums  paid  to 
extinguish  those  titles  were  reasonable  ex- 
penses chargeable  to  the  mortgagor  by  the 
terms  of  the  mortgage." 

The  California  supreme  court  in  Wein- 
reich  v.  Hensley,  121  Cal.  647,  at  page  657, 

54  Fac.  254,  has  this  to  say  in  a  parallel 
case:  "Whether  the  form  of  the  assessment 
was  such  as  would  have  defeated  an  action 
for  its  collection,  or  would  have  conferred 
no  title  upon  the  purchaser  at  a  sale  under 
a  judgment  for  its  foreclosure,  is  not  the 
test  of  the  plaintiff's  right  to  recover  the 
amount  paid  for  its  discharge.  The  assess- 
ment created  at  least  an  apparent  cloud  up- 
on the  title  to  the  mortgaged  premises,  and 
to  the  extent  of  such  cloud  impaired  the 
sufficiency  of  the  security." 

Foreclosure  was  allowed  for  assessments 
concededly  void,  where  the  mortgagee  had 
paid  the  same  in  good  faith  and  without 
actual  notice  of  the  invalidity.  In  the  in- 
stant case,  as  is  said  in  Bates  v.  People's 
Sav.  &  L.  Asso.  42  Ohio  St.  655,  this  prop- 
erty was  taxable  for  the  year  in  question 
whether  legally  taxed  or  not;  and  the  pay- 
ment by  the  mortgagee  paid  a  tax,  inas- 
much as  it  relieved  taxable  property  from 
a  liability  for  a  valid  tax  to  which  the  prop- 
erty could  and  presumptively  would  have 
been  subjected  subsequently  on  the  state  dis- 
covering the  invalidity  of  assessment  for 
this  particular  year.  In  fact,  then,  this 
mortgagee  has  paid  what  the  state  must 
treat  as  its  tax,  and  to  that  extent  relieved 
the  mortgagors  from  a  tax  burden.  Had 
the  mortgagors  paid  this  void  assessment, 
they  would  have  discharged  a  tax  liability 
against  them.  The  act  of  the  mortgagee  by 
their  authorization  under  the  mortgage 
clause  likewise  inures  to  their  benefit,  and 
is  to  be  treated  as  their  own  act  in  such  re- 
spect. They  should  not  be  heard  to  deny  the 
legality  of  such  payment  any  more  than 
as  though  they  themselves  had  paid  the  pur- 
ported tax  and  later  in  other  proceedings 
should  attempt  to  collaterally  repudiate 
both  their  act  and  the  tax. 

We  have  examined  all  the  cases  cited  to 
the  contrary,  and  some  distinction  on  facts 
is  found  in  all  of  them  not  present  in  this 
case.  For  instance,  in  Scott  v.  Society  of 
Russian  Israelites,  59  Neb.  571,  81  N.  W. 
624,  it  appears  that  the  property  upon  which 
the  mortgagee  paid  taxes  was  not  subject 
to  general  taxation,  it  being  held  for  re- 
ligious and  charitable  use.    Leavitt  v.  Bell, 

55  Neb.  57,  75  N.  W.  524,  and  Wells  County 
V.  McHenry,  7  N.  D.  246,  74  N.  W.  241, 
were  direct  attacks  upon  the  tax  itself,  the 
former  in  an  action  to  foreclose  a  tax  lien, 
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the  latter  in  proceedings  to  obtain  a  tax 
judgment  against  the  land  under  the  1897 
Woods  law.  The  same  is  true  of  Morrill 
V.  Lovett,  95  Me.  165,  56  L.R.A.  684,  49 
Atl.  666,  cited  by  respondents,  where  bill  in 
equity  was  brought  to  remove  a  cloud  upon 
real  estate  erroneously  assessed  as  owned 
by  a  dead  person,  and  where  the  law  under 
which  the  assessment  was  made  created  a 
personal  liability  secured  by  lien  on  the 
specific  real  estate.  Clark  v.  Coolidge,  8 
Kan.  189,  was  on  a  special  assessment. 
While  somewhat  parallel  the  facts  are  con- 
siderably different,  and  the  reasoning  is  un- 
satisfactory. That  decision  seemed  to  have 
turned  upon  estoppel  arising  from  the  con- 
duct of  the  parties.  Likewise,  Vermont 
Loan  k  T.  Co.  v.  Tetzlaff,  6  Idaho,  105,  53 
Pac.  104,  involving  right  of  foreclosure  of 
usurious  mortgage,  is  not  authority;  nor 
is  Herriott  v.  Potter,  115  Iowa,  648,  89  N. 
W.  91,  involving  an  inheritance  tax. 

Our  conclusion  is  that  the  mortgagee  had 
the  right  to  pay  this  tax  as  a  tax  after  its 
delinquency  and  without  actual  notice  of 
its  invalidity,  though  the  assessment  was 
fatally  defective;  that  in  so  doing  it  dis- 
charged the  land  from  a  taxation  liability, 
and  to  that  extent  relieved  and  preserved 
the  security  therefrom;  that  though  tlie  as- 
sessment might  be  held  void  for  indefinite- 
ness  of  description  of  property  in  an  action 
wherein  the  validity  of  the  tax  could  be 
raised,  it  would  be  inequitable  to  permit  the 
mortgagors  here  to  assert  that  the  tax  is 
invalid  in  this  action;  that  defendants  were 
in  default  under  the  terms  of  the  mortgages, 
and  plaintiff  mortgagee  is  entitled  to  a 
judgment  of  foreclosure  accordingly. 
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STATE   OF  VERMONT 

V. 

BERT    BIGELOW. 

(—  Vt.  —,  92  Atl.  978.) 

Adnltery  —  intercourse  between  unmar- 
ried man  and  married  woman. 

A  statute  providing  for  the  punishment 
of  adultery  without  defining  the  offense  ap- 

Note,  ^  Effect  of  fact  that  hut  one  of 
the  parties  is  married  upon  the  of- 
fense of  ** adultery**  within  the  penal 
statutes. 

This  note  supplements  the  note  to  Bash- 
ford  V.  Wells,  18  L.R.A.(N.S.)  580,  on  the 
same  subject.  A  reference  to  the  earlier 
note  will  show  that  there  is  a  division  of 
opinion  among  the  courts  as  to  the  effect 
of  one  of  the  parties  being  unmarried  at 
the  time  the  offense  was  committed.     The 
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plies  to  an  unmarried  man  having  illicit 
intercourse  with  a  married  woman,  al- 
though another  statute  expressly  provides 
punishment  of  an  unmarried  woman  hav- 
ing illicit  intercourse  with  a  married  man. 

(January  23,  1916.) 

EXCEPTIONS  by  respondent  to  rulings 
I  oX  the  Caledonia  County  Court  made 
uuring  the  trial  of  an  information  charging 
respondent   with   adultery,   which   resulted 
in  his  conviction.    Overruled. 
The  facts  are  stated  in  the  opinion. 
Mr.  Joseph  Fairbanks,  for  respondent: 
Under  §  5881  of  the  Public  Statutes,  an 
unmarried  man  who  has  illicit  intercourse 
with   a  married  woman   does  not  commit 
adultery. 

court  in  State  v.  Biq£ix>w  explained  this 
lack  of  harmony  by  the  statement  that 
**ln  the  jurisdictions  holding  that  a  single 
man  is  not  guilty  of  adultery  for  sexual 
intercourse  with  a  married  woman,  there  is 
either,  fta  was  held  in  Respublica  v.  Roberts, 
1  Yeates,  6,  a  compelling  uniform  prac- 
tice, or  some  peculiar  language  of  the  stat- 
ute, or,  what  is  more  often  the  case,  they 
adopt  the  ecclesiastical,  and  not  the  com- 
mon-law, definition  of  adultery.  In  those 
jurisdictions  which  adhere  to  the  common- 
law  definition,  it  is  held  that  a  single  man 
is  guilty  of  adultery,  even  in  the  absence 
of  any  express  declaration  in  the  statute." 
Accepting  the  court's  statement  as  the 
true  explanation  of  the  diversity  of  opinion, 
the  question  arises:  Was  it  necessary  fOr 
the  courts  to  choose  between  the  common- 
law  and  the  ecclesiastical-law  theories? 
The  court  in  State  v.  Bioelow  did  not 
consider  itself  obliged  to  do  so,  for  the  rea- 
son that  "the  amendment  recognised  the 
true  theory,  and  extended  our  statute  so  as 
to  include  what  would  be  adultery  by  ec- 
clesiastical law,  but  in  no  way  restricted 
the  common-law  definition  of  the  term.'' 
This,  of  course,  adopts  the  common -law 
definition,  and  adds  the  substance  of  the 
ecclesiastical-law  definition  because  of  the 
peculiar  wording  of  the  statute.  This  basis 
of  the  holding  of  necessity  makes  it  one 
for  limited  application.  But  a  theory  has 
been  advanced,  based  upon  broader  grounds, 
which  leads  to  the  same  conclusion  as  was 
rtoched  by  the  court  in  State  ▼.  BiaoLow. 
Thus,  in  State  v.  Holland,  162  Mo.  App. 
678,  145  S.  W.  522,  it  was  held  that  "it  is 
true  that  the  common  law  of  England  was 
adopted  by  our  statute,  and  by  that  law 
a  married  woman  was  necessary  to  the 
crime  of  adultery.  But  the  canon  law 
changed  this  by  substituting  a  more  unre- 
stricted definition,  and  as  thus  changed  it 
was  brought  to  this  country  by  the  colonists. 
'Adultery,  according  to  the  definition  thus 
established,  is  sexual  connection  between  a 
man  and  a  woman,  one  of  whom  is  lawfully 
married  to  a  third  person;  and  the  offense 
is  the  same  whether  the  married  person  in 
the  adulterous  connection  is  a  man  or  a 
L.R.A.1915D. 


Bishop,  Statutory  Crimes,  656;  2  GreenL 
Ev.  §  48;  Com.  v.  Call,  21  Pick.  509,  32 
Am.  Dec.  284;  Com.  v.  Lafl'erty,  6  Gratt. 
672;  Cook  v.  State,  11  Ga.  63,  56  Am.  Dec. 
410;  Smitherman  v.  State,  27  Ala.  23; 
Buchanan  v.  State,  55  Ala.  154;  Respublica 
V.  Roberts,  1  Yeates,  6;  Hull  v.  Hull,  2 
Strobh.  Eq.  174;  Hunter  v.  United  States, 
1  Pinney  (Wis.)  91,  39  Am.  Dec.  277. 

Mr.  N.  A.  Norton  for  the  State. 

Taylor,  J.,  delivered  the  opinion  of  the 
court : 

This  is  an  information  for  adultery. 
The  respondent  pleaded  guilty,  and  there- 
upon moved  in  arrest  of  judgment  on  the 
ground  that  no  offense  is  charged  in  the 
information.    The  motion  was  overruled,  to 

woman.  The  Roman  law  being  in  this  re- 
spect superseded,  this  definition  was  ac- 
cepted by  every  Christian  state  at  the 
time  of  the  colonization  of  America,  and 
is,  no  doubt,  part  of  the  common  law 
brought  with  them  by  the  colonists  of  all 
Christian  nationalities.  That  it  corresponds 
with  a  sound  judicial  philosophy  is  illus- 
trated by  the  fact  that  it  is  incorporated 
in  the  codes  of  the  principal  continental 
European  states.'  2  Whart.  Crim.  Law» 
lOth  ed.  S  1719.  By  the  common  law  of 
England  adultery  was  not  punishable  as  a 
crime.  It  has  been  made  punishable  in 
most  of  the  American  states,  not  as  a  com- 
mon-law offense,  for,  as  just  said,  it  was 
not  an  offense  under  that  law,  but  in  re- 
sponse to  the  moral  sense,  which  finds  ex- 
pression in  the  canon  law.  It  is  in  that 
sense  that  it  is  made  punishable  by  our 
statute,  and  in  that  sense  ought  the  word 
to  be  defined  and  interpreted.  An  exami- 
nation of  the  cases  in  this  state  leaves  the 
question  somewhat  embarrassed.  Thus,  in 
slander  it  has  been  ruled  that  an  unmar- 
ried woman  cannot  commit  adultery.  Adam» 
V.  Hannon,  3  Mo.  222;  Christal  v.  Craig, 
80  Mo.  .367.  But  in  criminal  actions  under 
this  statute,  it  has  not  been  deemed  es- 
sential to  a  successful  prosecution  that  the 
woman  should  have  been  married.  In  State 
v.  Crowner,  56  Mo.  147,  the  information 
was  against  both  the  man  and  woman,  and 
did  not  charge  the  woman  to  be  married, 
nor  did  the  proof  show  it.  The  contrary 
is  to  be  inferred.  In  State  v.  Chandler,  132 
Mo.  155,  53  Am.  St.  Rep.  483,  33  S.  W.  797, 
the  offense  is  defined  at  pages  160,  161  of 
the  report,  without  including  a  necessity 
that  the  female  must  be  a  married  woman. 
And  so  it  was  in  State  v.  Bess,  20  Mo.  419, 
where  the  prosecution  was  against  both 
parties.  In  State  v.  Coffee,  75  Mo.  App.  88, 
a  conviction  of  both  parties  was  sustained 
by  the  St.  Louis  court  of  appeals,  though 
the  woman  was  unmarried.  It  is  thus  seen 
that,  under  the  rulings  on  this  statute, 
an  unmarried  woman  may  be  guilty  of 
adultery  if  her  illicit  intercourse  is  with  a 
married  man.  The  statute  means  that  if 
either  party  to  the  intercourse  be  married. 
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which  the  respondent  excepted.  There  was 
judgment  and  sentence^  the  execution  of 
which  was  stayed,  and  the  cause  passed  to 
this  court. 

The  information  charges,  with  proper  al- 
legations of  time  and  place,  that  the  re- 
spondent, a  single  man,  carnally  knew  one 

,  a  married  woman,  then  and  there 

having  a  lawful  husband  living,  naming 
him,  and  not  then  and  there  being  the  wife 
of  the  respondent,  and  that  he  did  then 
and   there   commit   the   crime   of   adultery 

with  the  said  .     The  contention  of 

the  respondent  is  that  a  single  man  who 
has  illicit  sexual  intercourse  with  a  mar- 
ried woman  is  not  guilty  of  adultery,  in 
the   absence   of   a   statute   to    that   effect. 


This  claim  finds  support  among  sotae  text 
writers  and  in  the  decisions  of  a  few 
states  cited  in  respondent's  brief.  See 
Bishop,  Stat.  Crimes,  §§  655-657;  2  Greenl. 
Ev.  §  48;  Respublica  v.  Roberts,  1  Yeates, 
6;  Com.  v.  Lafferty,  6  Griitt.  672;  Hunter 
V.  United  States,  1  Pinney  (Wis.)  91,  39 
Am.  Dec.  277.  While  reference  to  the  ques- 
tion has  been  made  in  our  decisions,  it 
appears  never  before  to  have  been  squarely 
raised  in  this  state.  The  question  turns 
upon  the  definition  of  the  term  "adultery," 
as  used  in  Pub.  State.  §  6881,  upon  which 
this  prosecution  is  based.  This  statute  does 
not  define  the  offense,  but  punishes  what 
was  known  as  adultery  under  the  common 
law,  referring  to  it  by  name;  so  we  must 
look  to  that  source  for  its  definition.    State 


both  are  guilty  of  adultery.  No  one  would 
deny  that  proof  by  a  complaining  wife  in 
an  action  for  divorce,  that  her  husband  had 
had  carnal  connection  with  an  unmarried 
woman,  would  sustain  her  charge  of  adul- 
tery. There  is  no  reason  to  suppose  that 
the  legislature  meant  to  make  any  different 
definition  of  the  act  in  a  criminal  prosecu- 
tion. Com.  V.  Call,  21  Pick.  509,  32  Am. 
Dec.  284.  One  is  a  public  scandal  and  the 
other  private;  but  each,  in  result,  tending 
to  the  disorder  and  demoralization  of  so- 
ciety." 

So,  it  may  be  said  that  some  courts  have 
adopted  the  common-law  definition,  others 
the  ecclesiastical-law  definition,  and  still 
others  have  combined  the  two  definitions, 
which  in  effect  makes  both  parties  guilty  if 
either  or  both  were  married  to  a  third  per- 
son at  the  time  the  offense  was  committed. 

In  Rich  V.  State,  1  Ala.  App.  243,  56  So. 
1022,  it  was  held  that  "the  term  'adultery' 
as  used  in  our  statutes  means  illicit  in- 
tercourse between  two  persons  of  different 
sexes,  one  of  whom  is  married  to  another 
person."  But  see  statement  by  the  court  in 
Buchanan  v.  State,  65  Ala.  154,  as  cited  in 
the  earlier  note,  which  statement,  would 
qualify  the  above  definition,  or  rather  limit 
its  application  to  the  married  person,  the 
unmarried  one  being  guilty  of  fornication. 

In  Zackery  v.  State,  6  Ga.  App.  104,  64 
8.  E.  281,  it  was  held  that  "to  constitute 
the  crime  of  adultery  in  this  state,  both 
parties  to  the  criminal  act  must  be  married 
persons  at  the  time  of  its  commission." 
This  holding  is  broader  than  was  necessary 
to  dispose  of  the  case,  for  apparently  the 
man  was  the  defendant,  and  it  seems  to 
have  been  his  marriage  that  was  in  question. 
See  Kendrick  v.  Stote,  100  Ga.  360,  28  S.  E. 
120,  as  cited  in  the  earlier  note,  for  wording 
of  the  statute  and  a  holding  such  as  would 
have  sufficed  to  dispose  of  the  case  in  Zack- 
ery V.  State. 

In  People  v.  Martin,  180  111.  App.  578,  it 
was  held  that  "adultery  is  sexual  inter- 
course of  a  married  person  with  a  person 
other  than  the  offender's  husband  or  wife," 
and  that  a  married  man  commits  the  crime 
by  having  intercourse  with  an  unmarried 
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woman.  This  is  in  harmony  with  the  hold- 
ing in  Lyman  v.  People,  198  111.  544,  64  N. 
E.  974,  as  cited  in  the  earlier  note. 

An  unmarried  ^oman  cannot  commit  the 
crime  of  adultery  within  the  meaning  of 
a  criminal  statute  that  does  not  define  the 
term.  Re  Cooper,  162  Cal.  81,  121  Pac.  318 
(another  statute  defined  the  term  for  divorce 
purposes,  but  apparently  this  conclusion 
would  have  been  reached  independently  of 
the  statutory  definition ) . 

In  State  v.  Chafin,  80  Kan.  663,  103  Pac. 
143,  it  is  held  that  adultery  cannot  be  com- 
mitted by  an  unmarried  person.  An  un- 
married man  was  charged  with  the  crime  of 
adultery  with  a  married  w^oman.  The 
court  refers  to  its  holding  in  Bashford  v. 
Wells,  and  the  note  thereto  in  18  L.R.A. 
(N.  S.)  580;  and  in  State  v.  Ling,  91  Kan. 
647,  138  Pac.  682,  the  holdings  in  both 
former  cases  were  approved  and  made  the 
basis  of  a  holding  that  an  indictment  for 
adultery  may  be  brought  against  one  per- 
son without  joining  the  other  party  as  a 
defendant. 

In  California  the  Code  defines  adultery 
as  "the  voluntary  sexual  intercourse  of  a 
married  person  with  a  person  other  than  the 
offender's  husband  or  wife."  Under  this 
section  an  unmarried  person  cannot  commit 
the  crime  of  adultery.  Ex  parte  Sullivan, 
17  Cal.  App.  278,  119  Pac.  526.  This  is 
the  same  statute  to  which  the  court  referred 
in  Ex  parte  Cooper,  supra,  and  the  court 
here  regarded  it  as  defining  the  crime 
for  the  purposes  of  the  criminal  statute. 

In  Oregon  the  statute  defines  the  crime  in 
such  language  that  a  married  man  may  be 
convicted  of  adultery  with  an  unmarried 
woman.  State  v.  Case,  61  Or.  265,  122  Pac. 
304.  Likewise,  an  unmarried  man  with 
a  married  woman.  State  v.  Ayles,  —  Or.  — , 
145  Pac.  19.  And  Utah  also  has  a  similar 
statute,  -  i.  e.,  one  that  makes  both  parties 
liable  to  be  convicted  if  either  is  married  to 
a  third  person.  State  v.  Greene,  38  Utah, 
389,  116  Pac.  181. 

As  to  construction  and  effect  of  statute 
requiring  prosecution  to  be  upon  complaint 
of  husband  or  wife,  see  note  to  State  v, 
Wesil,  19  L.R.A.(N.S.)  786.        J.  W.  M. 
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y.  Clark,  8a  Vt.  305,  308,  75  AU.  634,  Ann. 
C«s.  1912A,  261. 

Adultery  was  a  private  wrong  at  the 
common  law  as  it  ej^isted  at  the  time  of  its 
adoption  by  our  legislature,  but  was  an 
offense  against  the  ecclesiastical  law.  As 
known  to  the  common  law,  as  distinguished 
from  ecclesiastical  law,  adultery  consisted 
of  sexual  intercourse  by  a  man,  married 
or  single,  with  a  married  woman,  not  his 
wife.  The  circumstance  on  which  adultery 
depended  at  common  law  was  the  possi- 
bility of  introducing  spurious  issue;  in  oth- 
er words,  its  tendency  to  adulterate  the 
issue  of  an  innocent  husband  and  turn  the 
inheritance  away  from  his  own  blood  to 
that  of  a  stranger.  1  K.  C.  L.  633,  and 
cases  cited.  At  the  same  time  the  ecclesias- 
tical law  dealt  with  unlawful  sexual  com- 
merce as  a  breach  of  the  marriage  vow,  and 
punished  only  the  married  party  for  adul- 
tery, while  as  to  the  unmarried  person  the 
offense  was  fornication.  Bashford  v.  Wells, 
78  Kan.  296,  18  LJI.A.(N.1S.)  580,  96  Pac. 
603,  16  Ann.  Cas.  310  and  note.  The  latter 
view  of  adultery  is  embodied  in  Pub.  Stat. 
§  5882,  which  declares  that  a  married  man 
and  an  unmarried  woman,  who  commit  an 
act  which  would  be  adultery  if  such  woman 
were  married,  shall  each  be  guilty  of  adul- 
tery. State  V.  Clark,  supra.  The  adoption 
in  1818  of  what  is  now  Pub.  Stat.  §  5882  as 
an  amendment  of  the  statute  of  1797,  which 
made  adultery  an  indictable  offense,  clearly 
indicates  that  the  common- law,  and  not  the 
ecclesiastical,  meai^ing  of  the  term,  was 
employed  in  the  original  statute,  for  other- 
wise the  amendment  would  have  been  un- 
necessary. 

Consideration  of  the  opposing  theories  of 
adultery  at  common  law  and  in  the  eccles- 
tical  courts  makes  it  apparent  that  in  the 
former  there  was  no  reason  for  distinguish- 
ing betwe^i  a  married  and  a  siqgle  man, 
the  particeps  being  a  married  woman; 
while  in  the  latter  the  guilt  inhered  in  the 
breach  of  the  marriage  vow,  and  so  the 
offense  could  not  be  committed  by  an  un- 
married person,  man  or  woman.  Respond- 
ent's counsel  argues  that  the  amencUnent 
of  1818  shows  that,  but  for  the  statute 
(now  Pub.  Stat.  §  5882),  an  unmarried 
particeps  would  not  be  guilty  of  adultery 
in  this  state.  The  argument  loses  sight 
of  the  common -law  theory  of  adultery. 
The  amendment  recognizes  the  true  theory, 
and  extended  our  statute  so  as  to  include 
what  would  be  adultery  by  ecclesiastical 
law,  but  in  no  way  restricted  the  common- 
law  definition  of  the  term. 

It  remains  to  consider  whether,  under  the 
common-law  definition  of  adultery,  our  stat- 
ute makes  both  parties  to  the  act  guilty  of 
the  offense,  or  whether  the  fact  of  marriage 
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on  the  part  of  the  man  is  material.  On 
this  question  the  cominon  law  furnishes  no 
direct  authority;  for,  as  we  have  seen, 
adultery  was  not  an  indictable  offense  at 
common  law.  That  the  wrong  involved  the 
man  as  well  as  the  unfaithful  wife  is  per- 
fectly apparent.  If  we  recur  to  the  source 
from  which  the  common- law  idea  of  adul- 
tery sprung,  we  shall  see  that  it  regarded 
the  man  and  woman  alike.  It  found  its 
root  in  the  Mosaic  law  which  provided: 
"If  a  man  be  found  lying  with  a  woman 
married  to  an  husband,  then  they  shall  both 
of  them  die,  both  the  man  that  lay  with 
the  woman  and  the  woman.''  Deut.  xxii. 
22;   Lev.  xx.  10. 

The  common-law  idea  of  adultery  pre- 
vailed in  the  Mosaic  law,  for  by  the  latter 
the  man  was  condenmcd,  not  because  he 
had  violated  his  matrimonial  vow,  but 
"because  he  bath  humbled  Ms  neighbor's 
wife."     Deut.  xxii.  24. 

Turning  to  the  decisions  of  our  sister 
states  that  have  made  adultery  an  indict- 
able offense  without  defining  the  term,  we 
discover  a  well-defined  line  of  cleavage  be- 
tween them.  In  the  jurisdictions  holding 
that  a  single  man  is  not  guilty  of  adultery 
for  sexual  intercourse  with  a  married 
woman,  there  is  either,  as  was  held  in 
Respublica  v.  Roberts,  supra,  a  compelling 
uniform  practice,  or  some  peculiar  language 
of  the  statute,  or,  what  is  more  often  the 
case,  they  adopt  the  ecclesiastical,  and  not 
the  common-law,  definition  of  adultery. 
In  those  jurisdictions  which  adhere  to  the 
common-law  definition,  it  is  held  that  a 
single  man  is  guilty  of  adultery,  even  in 
the  absence  of  any  express  declaration  in 
the  statute.  State  v.  Wallace,  9  N.  H.  515; 
Smitherman  v.  State,  27  Ala.  23;  State  v. 
Pearce,  2  Blackf.  318;  State  v.  Connoway, 
Tappan,  58;  note  in  16  Ann.  Cas.  314. 
See  Hood  v.  State,  56  Ind.  263,  26  Am.  Rep. 
21;  2  Am.  Crim.  Rep.  166;  State'  v. 
Weatherby,  43  Me.  258,  69  Am.  Dec.  59; 
Com.  v.  Call,  21  Pick.  509,  32  Am.  Dec. 
284 ;  State  v.  Lash,  16  N.  J.  L.  380,  32  Am. 
Dec.  397 ;  1  R.  C.  U  631. 

Having  adopted  the  common-law  defi- 
nition of  adultery,  we  regard  it  as  the  set- 
tled law  of  this  state  that  any  man,  married 
or  single,  having  voluntary  sexual  inter- 
course with  a  married  woman,  not  his  wife, 
is  guilty  of  adultery  under  Pub.  Stat.  § 
5881.  State  v.  Searle,  56  Vt.  516;  State 
V.  Bisbee,  75  Vt.  293,  54  Atl.  1081,  15  Am. 
Crim.  Rep.  460.  The  fact  that  the  quesr 
tion  has  never  before  reached  this  court 
is  a  strong  indication  that  the  profession 
has  not  seriously  doubted  the  view  we  now 
adopt.  A  uniform  practice  of  'more  than  a 
century,  while  it  does  not  make  the  law, 
as  said  in  Respublica  v.  Roberts,  is  strong 
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evidence  of  what  the  law  is.  In  the  statute 
as  amended  in  1818  reference  is  made  to 
the  parties  in  a  way  to  indicate  an  inten- 
tion to  punish  the  male  particeps  equally 
with  the  woman;  besides,  although  ever 
since  1797  a  single  man  has  been  deemed 
guilty  under  the  so-called  "blanket  act/' 
and  since  1818  a  single  woman  having  sex- 
ual intercourse  with  a  married  man  has 
been  deemed  guilty  of  adultery^  a  single 
man  having  sexual  intercourse  with  a  mar- 
ried woman  has  been  outside  the  pale  of 
the  law,  unless  the  legislature  intended 
that  both  parties  to  the  act  should  be 
equally  guilty  of  adultery.  Taken  togeth- 
er, these  facts  make  it  doubly  certain  that 
under  the  statute  in  question  marriage  on 
the  part  of  the  man  is  wholly  immaterial. 
Our  conclusion  is  that  the  county  court 
did  not  err  in  overruling  the  respondent's 
motion   in  arrest  of  judgment. 

Judgment  that  there  is  no  error  in  the 
proceedings,  and  that  the  respondent  take 
nothing  by  his  exception.  Let  execution  be 
dox^ 


FLORIDA' SUPREME  COURT. 

LOUISE  McKINNEY,  Admrx.  etc.,  of  Mary 
E.  Proctor,  Deceased,  Plff.  in  Err., 

v. 

W.  H.  ADAMS. 

(—  FU.  — ,  66  So.  988.) 

Bathing  resort  —  absence  of  life  lines 
—  liability. 

Under  the  laws  of  this  state  an  action 
may  be  maintained  against  a  person  who 
operates  or  maintains  a  bath  house  where 
bathing  suits  are  furnished  for  hire,  at  the 
seaside  resorts  in  the  state,  for  negligence 
in  failing  to  maintain  proper  and  safe  lines 
and  life  rafts  for  the  protection  of  his  pa- 
trohs,  when  the  patrons,  who  are  not  guilty 
of  contributory  negligence,  are  Injured  as 
a  proximate  result  of  the  negligence  of  such 
operator  or  his  agents. 

(Hocker,  J.,  dissents.) 

(November  6,  1914.) 

Headnote  by  Whitfield,  J. 

Note.  —  As  to  the  duty  and  liability  of 
proprietor  of  bathing  resort,  see  notes  to 
Larkin  v.  Saltair  Beach  Co.  3  L.R.A.(N.S.) 
982;  Higgins  v.  Franklin  County  Ai^ri,  Sue. 
3  L.R.A.(N.S.)  1132;  Greene  v. '  Seattle 
Athletic  Club,  32  L.R.A.(N.S.)  713;  Tur- 
lington y.  Tampa  Electric  Ck).  38  L.tl.A. 
(N.S.)  72;  and  Wodnik  v.  Luna  Park 
Amusement  Co.  42  L.E.A.(N.S.)  1070,  1073. 

Generally,  as  to  liability  of  proprietor  of 
place   of   amusement,   see   Index   to   L.R.A. 
Notes,  under  title  "Amusements." 
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1;^  RROR  to  the  Circuit  Court  for  Duval 
!j  County  to  review  a  judgment  in  defend- 
ant's favor  in  an  action  brought  to  recover 
damages  for  the  death  of  plaintiff's  intes- 
tate, alleged  to  have  been  caused  by  de- 
fendant's negligence.     Reversed. 

Statement  by  Whitfield,  J.: 

The  declaration  herein  U  as  follows: 
"Louise  McKinney,  as  administratrix  of 
the  estate  of  Mary  E.  Proctor,  deceased, 
plaintiff,  by  her  attorneys,  in  this  the  first 
count  of  her  second  amended  declaration, 
sues  W.  H.  Adams,  defendant,  for  that  here- 
tofore, on,  to  wit,  July  7,  a.  d.  1912,  the 
said  defendant  was  operating  and  maintain- 
ing a  certain  public  bath  house  and  bathing 
pavilion  where  bathing  suits  were  furnished 
for  hire  or  rent,  at  Pablo  Beach,  a  seaside 
resort  in  the  state  of  Florida,  situated  in 
the  county  of  Duval  and  state  of  Florida; 
that  the  defendant  had  exclusive  control 
and  management  of  said  bath  house  and 
bathing  pavilion;'  that  said  bath  house  and 
bathing  pavilion  was  situated  at  or  near 
the  waters  of  the  Atlantic  ocean  at  said 
Pablo  Beach;  that  said  defendant  extended 
an  invitation  to  the  public  to  rent  from 
him  bathing  suits,  and  to  avail  themselves 
of  the  dressing  room  and  kindred  facilities 
of  the  defendant  at  said  pavilion;  that  the 
waters  of  the  Atlantic  ocean,  situated  di- 
rectly in  front  of  said  pavilion  and  bath 
house,  and  extending  up  and  down  the 
beach  for  a  space  of  a  few  hundred  feet  on 
either  side  of  said  point  directly  in  front 
of  said  bath  house  and  pavilion,  were  the 
facilities  for  bathing  which  the  defendant 
offered  to  the  patrons  of  his  bath  house  and 
bathing  pavilion;  that  said  defendant,  by 
renting  said  bathing  suits,  invited  such 
members  of  the  public  as  rented  bathing 
suits  from  him,  to  avail  themselves  of  the 
facilities  aforementioned  for  bathing,  and 
to  bathe  in  the  waters  of  the  Atlantic  ocean 
in  front  of  and  adjacent  to  the  said  pavilion 
as  aforesaid;  that  said  waters  aforesaid 
were  the  waters  customarily  used  by  the 
patrons  of  said  bath  house,  which  the  de- 
fendant well  knew;  that  on,  to  wit,  July  7, 
A.  D.  1912,  one  Mary  E.  Proctor  did  rent 
from  the  said  defendant  a  bathing  suit  for 
a  valuable  consideration  in  that  behalf; 
that  it  was  the  intention  of  the  said  Mary 
E.  Proctor,  which  the  defendant  then  and 
there  well  knew,  then  and  there  to  bathe 
in  the  waters  of  the  Atlantic  ocean  adja- 
cent to  which  the  defendant's  said  bath 
house  and  bathing  pavilion  was  located,  and 
which  waters  constituted  the  facilities  for 
bathing  offered  to  defendant's  patrons  as 
aforesaid;  that  thereupon  the  said  Mary 
E.  Proctor  did  bathe  in  said  Atlantic  ocean 
adjacent   to   said   bath   house   and   bathing 
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pavilion;  tliat  while  so  bathing  the  said 
Mary  E.  Proctor  remained  within  the  limit 
of  the  waters  of  said  Atlantic  ocean,  which 
constituted  defendant's  facilities  for  bath- 
ing as  aforesaid;  that  the  defendant  negli- 
gently and  carelessly  failed  to  provide  and 
maintain  proper  and  safe  lines  and  life 
rafts  for  the  protection  of  its  patrons, 
bathers  at  the  said  seaside  resort,  contrary 
to  the  statutes  of  the  8t.ate  of  Florida  in 
such  cases  made  and  provided;  that  by  rea- 
son thereof,  and  by  reason  of  the  careless- 
ness and  negligence  of  the  defendant,  the 
said  Mary  E.  Proctor  was  then  and  there 
drowned  in  the  waters  of  the  Atlantic  ocean 
near  the  bath  house  and  bathing  pavilion 
of  the  defendant,  and  while  within  the 
waters  of  the  Atlantic  ocean  in  which  the 
defendant  invited  patrons  to  bathe;  that 
the  said  Mary  E.  Proctor  died  leaving 
neither  husband  nor  minor  child  or  children, 
nor  any  person  or  persons  dependent  upon 
her,  the  said  Mary  E.  Proctor,  for  support; 
that  the  said  Louise  McKinney,  plaintiff, 
was  heretofore,  on,  to  wit,  the  17th  day  of 
July,  1912,  duly  appointed  as  administra- 
trix of  the  estate  of  Mary  E.  Proctor. 

**Wher€fore,  the  plaintiff  brings  this  her 
suit  and  claims  $50,000  damages. 

"(2)  And  the  plaintiff  by  her  attorneys 
In  this  the  second  count  of  her  second 
amended  declaration,  sues  W.  H.  Adams,  de- 
fendant, for  that  heretofore,  on,  to  wit, 
July  7,  A.  D.  1912,  the  said  defendant  was 
operating  and  maintaining  a  certain  public 
bath  house  and  bathing  pavilion  where  bath- 
ing suits  were  furnished  for  hire  or  rent 
at  Pablo  Beach,  a  seaside  resort  in  the  state 
of  Florida,  situated  in  the  county  of  Duval 
and  state  of  Florida;  that  the  defendant 
had  exclusive  control  and  management  of 
said  bath  house  and  bathing  pavilion;  that 
said  bath  house  and  bathing  pavilion  was 
situated  at  or  near  the  waters  of  the  At- 
lantic ocean  at  said  Pablo  Beach;  that  said 
defendant  extended  an  invitation  to  the 
public  to  rent  from  him  bathing  suits,  and 
to  avail  themselves  of  the  dressing  rooms 
and  kindred  facilities  of  the  defendant  at 
said  pavilion;  that  the  waters  of  the  Atlan- 
tic ocean  situated  directly  in  front  of  said 
pavilion  and  bath  house,  and  extending  up 
and  down  the  beach  for  a  space  of  a  few 
hundred  feet  on  either  side  of  said  point 
directly  in  front  of  said  bath  house  and 
pavilion,  were  the  facilities  for  bathing 
which  the  defendant  offered  to  the  patrons 
of  his  bath  house  and  bathing  pavilion; 
that  said  defendant,  by  renting  said  bathing 
suits,  invited  such  members  of  the  public  as 
rented  bathing  suits  from  him  to  avail 
themselves  of  the  facilities  aforementioned 
for  bathing,  and  to  bathe  in  the  waters  of 
the  Atlantic  ocean  in  front  of  and  adjacent 
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to  the  said  pavilion  as  aforesaid;  that -said 
waters  aforesaid  were  the  waters  customa- 
rily used  by  the  patrons  of  said  bath  house, 
which  the  defendant  well  knew;  that  on,  to 
wit,  July  7,  A.  D.  1912,  one  Mary  B.  Proctor 
did  rent  from  said  defendant  a  bathing  suit 
for  a  valuable  consideration  in  that  behalf; 
that  it  was  the  intention  of  the  said  Mary 
E.  Proctor,  which  the  defendant  then  and 
there  well  knew,  then  and  there  to  bathe  in 
the  waters  of  the  Atlantic  ocean  adjacent 
to  which  the  defendant's  said  bath  house 
and  bathing  pavilion  was  located,  and  which 
waters  constituted  the  facilities  for  bath- 
ing offered  to  defendant's  patrons  as  afore- 
said; that  thereupon  the  said  Mary  £. 
Proctor  did  bathe  in  said  Atlantic  ocean 
adjacent  to  said  bath  house  and  pavilion; 
that  while  so  bathing  the  said  Mary  E. 
Proctor  remained  within  the  limit  of  the 
waters  of  said  Atlantic  ocean  which  consti- 
tuted defendant's  facilities  as  aforesaid; 
that  the  defendant  negligently  and  care- 
lessly failed  to  provide  suitable  and  proper 
persons  to  superintend  and  watch  over  bath- 
ing in  the  waters  customarily  used  by  the 
patrons  of  said  bath  house,  and  in  which 
waters  deceased  was  bathing,  and  to  watch 
over  and  superintend  its  (defendant's)  pa- 
trons who  were  bathing  in  such  waters; 
that  by  reason  thereof,  and  by  reason  of 
the  carelessness  and  negligence  of  the  de- 
fendant, the  said  Mary  E.  Proctor  was  then 
and  there  drowned  in  the  waters  of  the  At- 
lantic ocean  near  the  bath  house  and  bath- 
ing pavilion  of  the  defendant,  and  while 
within  the  waters  of  the  Atlantic  ocean,  in 
which  the  defendant  invited  its  patrons  to 
bathe;  that  the  said  Mary  E.  Proctor  died 
leaving  neither  husband  nor  minor  child  or 
children  nor  any  person  or  persons  depend- 
ent upon  her,  the  said  Mary  E.  Proctor,  for 
support;  that  the  said  Louise  McKinney, 
plaintiff,  was  heretofore,  on,  to  wit,  the 
17th  day  of  July,  1912,  duly  appointed  as 
administratrix  of  the  estate  of  Mary  £. 
Proctor. 

"Wherefore  the  plaintiff  brings  this  her 
suit,  and  claims  $60,000  damages. 

"(3)  And  the  plaintiff  by  her  attorneys, 
in  this  the  third  count  of  her  second 
amended  declaration,  sues  W.  H.  Adams, 
defendant,  for  that  heretofore,  on,  to  wit, 
July  7,  A.  D.  1912,  the  said  defendant  was 
operating  and  maintaining  a  certain  public 
bath  house  and  bathing  pavilion  where  bath- 
ing suits  were  furnished  for  hire  or  rent  at 
Pablo  Beach,  a  seaside  resort  in  the  state 
of  Florida,  situated  in  the  county  of  Duval 
and  state  of  Florida;  that  the  defendant 
had  exclusive  control  and  management  of 
said  bath  house  and  bathing  pavilion;  that 
said  bath  house  and  bathing  pavilion  was 
situated  at  or  near  thfi  waters  of  the  At- 
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lantic  ocean  at  said  Pablo  Beach ;  that  said 
defendant  extended  an  invitation  to  the 
public  to  rent  from  him  bathing  Buits,  and 
to  avail  themselves  of  the  dressing  room 
and  kindred  facilities  of  the  defendant  at 
said  pavilion;  that  the  waters  of  the  Atlan- 
tic ocean  situated  directly  in  front  of  said 
pavilion  and  bath  house,  and  extending  up 
and  down  the  beach  for  a  space  of  a  few 
hundred  feet  on  either  side  of  said  point 
directly  in  front  of  said  bath  house  and  pa- 
vilion, were  the  facilities  for  bathing  which 
the  defendant  offered  to  the  patrons  of  his 
bath  house  and  pavilion;  that  said  defend- 
ant, by  renting  said  bathing  suits,  invited 
such  members  of  the  public  as  rented  bath- 
ing suits  from  him  to. avail  themselves  of 
the  facilities  aforementioned  for  bathing, 
and  to  bathe  in  the  waters  of  the  Atlantic 
ocean  in  front  of  and  adjacent  to  the  said 
pavilion  as  afo'resaid;  that  said  waters 
aforesaid  were  the  waters  customarily  used 
by  the  patrons  of  said  bath  house,  which  the 
defendant  well  kpew;  that  on,  to  wit,  July 
7,  A.  D.  1912,  one  Mary  E.  Proctor  did  rent 
from  the  said  defendant  a  bathing  suit  for 
a  valuable  consideration  in  that  behalf, 
that  it  was  the  intention  of  the  said  Mary 
E.  Proctor,  which  the  defendant  then  and 
there  well  knew,  then  and  there  to  bathe 
in  the  waters  of  the  Atlantic  ocean  adja- 
cent to  which  the  defendant's  said  bath 
house  and  bathing  pavilion  was  located,  and 
which  waters  constituted  the  facilities  for 
bathing  offered  to  defendant's  patrons  as 
aforesaid;  that  thereupon  the  said  Mary  E. 
Proctor  did  bathe  in  said  Atlantic  ocean 
adjacent  to  said  bath  house  and  bathing  pa- 
vilion; that  while  so  bathing  the  said  Mary 
E.  Proctor  remained  within  the  limits  of 
the  waters  of  said  Atlantic  ocean  wliich 
constituted  defendant's  facilities  for  bath- 
ing as  aforesaid;  that  the  defendant  negli- 
gently and  carelessly  failed  to  provide 
proper  persons  or  appliances  to  rescue  his 
patrons  in  the  said  waters  customarily  used 
by  his  said  patrons,  which  constituted  the 
facilities  for  bathing  offered  to  such  patrons 
by  the  defendant,  and  in  which  waters  de- 
ceased was  bathing,  when  such  patrons  were 
or  might  have  been  in  danger  of  drowning; 
that  by  reason  thereof,  and  by  reason  of 
the  carelessness  and  negligence  of  the  de- 
fendant, the  said  Mary  E.  Proctor  was  then 
and  there  drowned  in  the  waters  of  the  At- 
lantic ocean  near  the  bath  house  and  bath- 
ing pavilion  of  the  defendant,  and  while 
within  the  waters  of  the  Atlantic  ocean  in 
which  the  defendant  invited  its  patrons  to 
bathe;  that  the  said  Mary  E.  Proctor  died 
leaving  neither  husband  nor  minor  child  or 
children,  nor  any  person  or  persons  depend- 
ent upon  her,  the  said  Mary  E.  Proctor,  for 
support;  that  the  said  Louise  McKinney, 
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plaintiff,  was  heretofore,  on,  to  wit,  the 
17th  day  of  July,  1912,  duly  appointed  ad- 
ministratrix of  the  estate  of  Mary  E.  Proc- 
tor. 

"Wherefore  the  plaintiff  brings  this  her 
suit  and  claims  $50,000  damages. 

"(4)  And  the  plaintiff  by  her  attorneys, 
in  this  the  fourth  count  of  her  second 
amended  declaration,  sues  W.  H.  Adams, 
defendant,  for  that  heretofore,  on,  to  wit, 
July  7,  A.  D.  1912,  the  said  defendant  was 
operating  and  maintaining  a  certain  public 
bath  house  and  bathing  pavilion  where 
bathing  suits  were  furnished  for  hire  or  rent 
at  Pablo  Beach,  a  seaside  resort  in  the  state 
of  Florida,  situated  in  the  county  of  Duval 
and  state  of  Florida;  that  the  defendant 
had  exclusive  control  and  management  of 
said  bath  house  and  bathing  pavilion  at  or 
near  the  waters  of  the  Atlantic  ocean  at 
said  Pablo  Beach;  that  said  defendant  ex- 
tended an  invitation  to  the  public  to  rent 
from  him  bathing  suits,  and  to  avail  them- 
selves of  the  dressing  room  and  kindred  fa- 
cilities of  the  defendant  at  said  pavilion; 
that  the  waters  of  the  Atlantic  ocean  sit- 
uated directly  in  front  of  said  pavilion  and 
bath  house,  and  extending  up  and  down  the 
beach  for  a  space  of  a  few  hundred  feet  on 
either  side  of  said  point  directly  in  front 
of  said  bath  house  and  pavilion,  were  the 
facilities  for  bathing  which  the  defendant 
offered  to  the  patrons  of  his  bath  house  and 
bathing  pavilion;  that  said  defendant,  by 
renting  said  bathing  suits,  invited  such 
members  of  the  public  as  rented  bathing 
suits  from  him  to  avail  themselves  of  tlie 
facilities  aforementioned  for  bathing,  and 
to  bathe  in  the  waters  of  the  Atlantic  ocean 
in  front  of  and  adjacent  to  the  said  pavil- 
ion as  aforesaid;  that  said  waters  aforesaid 
were  the  waters  customarily  used  by  the 
patrons  of  said  bath  house,  which  the  de- 
fendant well  knew;  that  on,  to  wit,  July 
7,  A*  D.  1912,  one  Mary  E.  Proctor  did  rent 
from  the  said  defendant  a  bathiog  suit  for 
a  valuable  consideration  in  that  behalf; 
that  it  was  the  intention  of  the  said  Mary 
E.  Proctor,  which  the  defendant  then  and 
there  well  knew,  then  and  there  to  bathe  in 
the  waters  of  the  Atlantic  ocean  adjacent 
to  which  the  defendant's  said  bath  house 
and  ,bathing  pavilion  was  located,  and  which 
waters  constituted  the  facilities  for  bathing 
offered  to  defendant's  patrons  as  aforesaid; 
that  thereupon  the  said  Mary  E.  Proctor 
did  bathe  in  said  Atlantic  ocean  adjacent  to 
said  bath  house  and  bathing  pavilion;  that 
while  so  batliing  the  said  Mary  E.  Proctor 
remained  within  the  limit  of  the  waters  of 
said  Atlantic  ocean  which  constituted  de- 
fendant's facilities  for  bathing  as  aforesaid; 
that  the  defendant  negligently  and  care- 
lessly failed  to  provide  a  proper  person  or 
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persons,  and  to  have  stidi  person  or  per- 
sons present  on  behalf  of  said  defendant  to 
search  for  and  recover  any  of  the  patrons 
of  said  bath  house,  when  such  patrons  were 
bathing  in  the  waters  customarily  used  by 
said  patrons,  and  which  constituted  the 
facilities  for  bathing  offered  said  patrons 
by  the  defendant,  in  which  waters  deceased 
wa«  bathing,  when  such  persons  were  or 
might  have  been  in  danger  of  drowning; 
that  by  reason  thereof,  and  by  reason  of 
the  carelessness  and  negligence  of  the  de- 
fendant, the  said  Mary  E.  Proctor  was  then 
and  there  drowned  in  the  waters  of  the  At- 
lantic ocean  near  the  bath  house  and  bath- 
ing pavilion  of  the  defendant,  and  while 
within  the  waters  of  the  Atlantic  ocean  in 
which  the  defendant  invited  its  patrons  to 
bathe;  that  the  said  Mary  E.  Proctor  died 
leaving  neither  husband  nor  minor  child  or 
children,  nor  any  person  or  persons  depend- 
ent upon  her,  the  said  Mary  £.  Proctor,  for 
support;  that  the  said  Louise  McRinney, 
plaintiff,  was  heretofore,  on,  to  wit,  the 
17  th  day  of  July,  1912,  duly  appointed  as 
administratrix  of  the  estate  of  Mary  E. 
Proctor. 

"Wherefore  the  plaintiff  brings  this  her 
suit  and  claims  $50,000  damages." 

To  this  declaration  the  following  demur- 
rer was  filed: 

"(1)  The  allegations  of  the  second 
amended  declaration  show  that  the  adminis- 
tratrix, as  such,  has  no  right  of  action  in 
this  cause. 

"(2)  The  second  amended  declaration 
does  not  state  any  facts  or  circumstances 
or  conditions  that  authorize  an  administra- 
trix to  maintain  the  action. 

"(3)  Each  count  of  the  second  amended 
declaration  shows  and  sets  forth  that  the 
deceased  intended  to  bathe  and  was  at- 
tempting to  bathe  in  the  Atlantic  ocean, 
and  the  Atlantic  ocean  is  in  no  sense  a 
bathing  place  or  resort  operated  or  con- 
trolled by  defendant. 

"(4)  The  facts  stated  in  the  second 
amended  declaration  show  and  establish 
that  the  defendant  could  not  and  would  not 
invite  the  deceased  to  bathe  in  any  bathing 
resort  controlled  by  defendant,  and  defendant 
is  in  no  wise  responsible  for  any  alleged 
lack  of  facilities  for  bathing  in  the  Atlantic 
ocean,  as  mentioned  in  the  second  amended 
declaration. 

"(5)  The  defendant,  a  private  individual 
renting  bathing  suits,  is  not  required  to 
provide  protection  or  safeguards  for  bathers 
in  the  Atlantic  ocean,  as  described  in  the 
second   amended   declaration. 

**(6)  The  mere  renting  of  a  bathing  suit 
to  deceased,  as  mentioned  in  said  amended 
declaration,  is  not  sufficient  to  create  any 
obligation  or  duty  on  the  part  of  the  de- 
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fendant  to  provide  the  alleged  lines,  per- 
sons, appliances,  rafts,  or  other  safeguards, 
as  alleged  in  the  second  amended  declara- 
tion. 

"(7)  The  duty,  if  any,  to  provide  such 
safeguards  or  persons  to  guard  or  rescue 
bathers  in  the  Atlantic  ocean  is  a  public 
duty,  if  any  such  duty  exists,  incumbent 
upon  the  state  or  municipality,  but  not  up- 
on private  individuals. 

"(8)  The  deceased,  attempting  to  bathe 
in  the  Atlantic  ocean,  took  the  risk  of  any 
damages  in  so  doing,  and  there  is  no  obli- 
gation or  duty  upon  any  person  or  public 
authority  to  provide  safeguards  for  such 
bathers  in  such  ocean. 

"(9)  That  the  second  amended  declara- 
tion, and  each  count  thereof,  fails  entirely 
to  show  or  set  forth  that  the  deceased  or 
the.  public  were  invited  by  the  defendant 
to  bathe  in  the  Atlantic  ocean,  or  that  the 
defendant  had  any  such  proprietorship  over 
the  Atlantic  ocean  as  that  he  could  or  did 
invite  bathers  to  bathe  therein  as  to  be- 
come responsible  for  any  danger  to  such 
bathers  from  bathing  in  said  ocean. 

"(10)  That  persons  bathing  in  the  Atlan- 
tic ocean  are  not  the  guests  of  the  defend- 
ant, or  under  any  protection  of  the  defend- 
ant, or  Hoensees  of  the  defendant,  but 
voluntarily  bathe  in  the  said  ocean  and 
take  all  risks  tlierefrom. 

"  ( 11 )  That  neither  of  the  said  counts  al- 
lege or  set  forth  any  facts,  by  reason  of 
which  the  plaintiff,  as  an  administratrix, 
has  any  interest  in  or  right  of  action  on 
account  of  the  said  alleged  death  of  the 
said  Mary  E.  Proctor. 

"(12)  That  the  said  counts  and  each  of 
them  fail  to  allege  or  state  any  facts  show- 
ing that  any  estate  of  Mary  E.  Proctor 
would  be  added  to  or  increased  by  reasons 
of  the  said  alleged  facts  set  forth  in* said 
counts  of  said  second  amended  declaration. 

"(13)  That  the  waters  of  the  Atlantic 
ocean  were  in  no  sense  the  premises  of  or 
property  of  the  defendant,  and  were  not  un- 
der his  control,  and  were  not,  as  a  matter 
of  law,  facilities  which  the  defendant  did 
or  could  provide  to  the  deceased  for  bathing 
purposes. 

"(14)  That  each  count  of  said  second 
amended  declaration  fails  to  allege  or  show 
that  the  house  of  the  defendant  described 
as  a  pavilion  and  bath  house  were  in  the 
Atlantic  ocean,  or  immediately  next  to  the 
waters  of  the  Atlantic  ocean,  but  allege 
that  same  extended  up  and  down  the  beach, 
and  not  in  the  waters  of  the  ocean. 

"As  to  first  count: 

**In  addition  to  the  foregoing  above-men- 
tioned grounds  as  to  each  of  the  counts  of 
the  second  amended  declaration,  defendant 
states  the  following  as  to  the  first  count: 

"(1)    Said  count  does  not  allege  or  set 
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forth  that  at  the  time  of  the  alleged  renting 
of  said  bathing  suit  by  the  said  Mary  £. 
Proctor  the  defendant  owned  or  operated 
any  private  bathing  place  where  the  de- 
ceased, Mary  £.  Proctor,  at  that  time,  in- 
tended to  bathe,  or  did  bathe. 

"(2)  Said  count  does  not  allege  or  set 
forth  that  the  deceased  paid  a  consideration 
for  any  right  to  bathe  in  the  waters  of  the 
Atlantic  ocean  at  said  resort,  but  only  al- 
leges that  she  hired  from  defendant  a  cer- 
tain bathing  suit. 

"(3)  That  there  is  no  valid  and  constitu- 
tional statute  of  the  state  of  Florida  that 
required  defendant  to  maintain  life  lines 
or  life  rafts  for  the  protection  of  bathers  or 
of  deceased  attempting  to  bathe  in  the  At- 
lantic ocean. 

"(4)  That  the  said  statute  referred  to 
in  said  first  count  is  in  violation  of  the 
Constitution  of  the  state  of  Florida  and 
of  the  Constitution  of  the  United  States, 
in  attempting  to  interfere  with  and  restrict 
legitimate  business,  and  deprives  the  per- 
son engaged  in  the  business  of  renting  suits 
of  his  property  without  due  process  of  law, 
and  is  a  taking  of  such  property  without 
due  compensation. 

"(5)  The  said  statute  is  unconstitutional 
in  that  it  undertakes  to  put  a  burden  or 
tax  upon  said  business  therein  mentioned 
not  authorized  by  the  Constitution  of  Flor- 
ida. 

"(6)  That  said  statute  of  Florida  re- 
ferred to  in  said  count  does  not  provide  or 
give  private  individuals  any  right  of  action, 
or  provide  any  penalty  to  be  paid  to  pri- 
vate individuals  for  failure  to  comply  there- 
with. 

"  ( 7 )  That  said  statute  referred  to  is  in 
violation  of  the  Constitution  of  the  state  of 
Florida,  in  that  it  undertakes  to  compel 
persons  renting  bathing  suits  to  perform 
certain  public  duties,  to  wit,  to  provide 
safeguards  to  bathers. 

"(8)  That  the  said  statute  has  no  ap- 
plication to,  and  does  not  relate  to,  persons 
who  themselves  and  of  their  own  accord 
undertake  to  bathe  in  public  waters,  to  wit, 
in  the  Atlantic  ocean. 

"(9)  That  the  waters  of  the  Atlantic 
ocean  were  in  no  sense  the  premises  or  prop- 
erty of  the  defendant,  and  were  not  under 
his  control,  and  were  not,  as  matter  of  law, 
facilities  which  the  defendant  did  or  could 
provide  to  the  deceased  for  bathing  pur- 
poses. 

''(10)  That  the  said  count  fails  to  al- 
lege or  show  that  the  house  of  the  defend- 
ant described  as  a  pavilion  and  bath  house 
was  in  the  Atlantic  ocean  or  immediately 
next  to  the  waters  of  the  Atlantic  ocean, 
but  alleges  that  same  extended  up  and  down 
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the  beach,  and  not  in  the  waters  of  the 
ocean. 

As  to  second  count: 
(1)    As  to  the  second  count' defendant 
repeats   each    of   the   grounds   hereinabove 
mentioned,  and  in  addition  the  following: 

"That  there  is  no  duty  or  obligation, 
statutory  or  otherwise,  upon  the  defendant 
to  provide  a  suitable  person  or  persons  to 
superintend  bathing  in  the  waters  of  the 
Atlantic  ocean. 

"(2)  The  said  count  does  not  show  or 
set  forth  that  the  waters  where  deceased 
was  bathing  were  the  property  of  or  oon- 
trolled  by  or  in  the  possession  of  the  de* 
fendant. 

"(3)  That  said  counts  show  no  duty  or 
obligation  of  the  defendant  to  the  deceased 
at  the  time  of  said  alleged  drowning  of 
deceased. 

"(4)  That  the  waters  of  the  Atlantic 
ocean  were  in  no  sense  the  premises  of  or 
property  of  the  defendant,  and  were  not 
under  his  control,  and  were  not,  as  a  mat- 
ter of  law,  facilities  which  the  defendant 
did  or  could  provide  to  the  deceased  for 
bathing  purposes. 

"(5)  That  said  count  fails  to  allege  or 
show  that  the  house  of  the  defendant  de- 
scribed as  a  pavilion  or  bath  house  was  in 
the  Atlantic  ocean  or  immediately  next  to 
the  waters  of  the  Atlantic  ocean,  but  al- 
leges that  same  extended  up  and  down  the 
beach,  and  no£  in  the  waters  of  the  ocean. 

"As  to  third  count: 

"As  to  the  third  count  defendant  re- 
peats each  of  the  grounds  hereinbefore  men- 
tioned, and  in  addition  the  following: 

"(1)  That  there  was  no  legal  duty  up- 
on the  defendant  to  provide  persons  or  ap- 
pliances to  rescue  persons  bathing  in  the 
said  waters  of  the  Atlantic  ocean,  as  al- 
leged in  said  count. 

"(2)  -  That  said  count  states  a  conclusion 
in  said  allegation,  to  wit,  that  the  defend- 
ant did  not  provide  persons  or  appliances  to 
rescue  persons  bathing  in  the  waters  cus- 
tomarily used  by  patrons  of  said  bathing 
house. 

"(3)  That  the  said  count  does  not  show 
or  set  forth  that  the  waters  in  which  de- 
ceased was  bathing  were  owned,  possessed, 
or  controlled  by  the  defendant,  but  does 
show  that  they  were  public  waters  of  the 
Atlantic  ocean,  not  under  the  control  of 
the  defendant. 

"(4)  lliat  said  count  shows  no  duty  or 
obligation  of  the  defendant  to  the  deceased 
at  the  time  of  such  alleged  drowning  of  de- 
ceased. 

''(5)  That  the  waters  of  the  Atlantic 
ocean  were  in  no  sense  the  premises  of  or 
properly  of  the  defendant,  and  were  not 
under  his  control,  and  were  not,  as  a  mat- 
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ter  of  law,  facilitiea  which  the  defendant 
did  or  could  provide  to  the  deceased  for 
bathing  purposes. 

"{6)  That  said  count  fails  to  allege  or 
show  that  the  house  of  the  defendant  de- 
scribed as  a  pavilion  and  bath  house  was 
in  the  Atlantic  ocean  or  immediately  next 
to  the  waters  of  the  Atlantic  ocean,  but 
alleges  that  same  extended  up  and  down 
the  beach,  and  not  in  the  waters  d  the 
ocean. 

"As  to  fourth  count: 

"As  to  the  fourth  count  defendant  re- 
peats each  of  the  grounds  hereinbefore  men- 
tioned, and  in  addition  the  following: 

"(1)  That  there  was  no  legal  duty  of  or 
obligation  on  the  defendant  to  provide  a 
person  or  persons,  and  to  have  such  person 
or  persons  present  on  behalf  of  the  defend- 
ant, to  search  for  and  recover  patrons  of 
said  bath  house  in  said  waters  mentioned 
in  said  count.   ' 

"(2)  That  the  waters  of  the  Atlantic 
ocean  were  in  no  sense  the  premises  of  or 
property  of  the  defendant,  and  were  not  un- 
der his  control,  and  were  not,  as  a  matter 
of  law,  facilities  which  the  defendant  did 
or  could  provide  to  the  deceased  for  bathing 
purposes. 

"(3)  That  said  count  fails  to  allege  or 
show  that  the  house  of  the  defendant  de- 
scribed as  a  pavilion  and  bath  house  was 
in  the  Atlantic  ocean  or  immediately  next 
to  the  waters  of  the  Atlantic  ocean,  but 
alleges  that  same  extended  up  and  down  the 
beach,  and  not  in  the  waters  of  the  ocean." 

The  demurrer  was  sustained;  and,  the 
plaintiff  declining  to  plead  further,  final 
judgment  on  the  demurrer  was  rendered 
for  the  defendant,  and  the.  plaintiff  took 
writ  of  error. 

Messrs.  Bryan  A  Carson  and  J.  M.  Car- 
son for  plaintiff  in  error. 

Messrs.  John  C.  Cooper  A  Son,  for  de- 
fendant in  error: 

To  uphold  the  declaration  there  must  be 
some  allegation  of  ownership  or  control  of 
the  premises  alleged  to  be  offered  to  the 
public  as  bathing  facilities. 

Boyce  v.  Union  P.  R.  Co.  18  L.R.A.  609, 
note;  Brotherton  v.  Manhattan  Beach  Im- 
prov.  Co.  60  Neb.  214,  69  N.  W.  767,  1  Am. 
Neg.  Rep.  116,  48  Neb.  663,  33  L.R.A.  698, 
68  Am.  St.  Rep.  709,  67  N.  W.  479;  Dinni- 
han  ▼.  Lake  Ontario  Beach  Improv.  Co.  8 
App.  Div.  609,  40  N.  Y.  Supp.  764;  Bass  v. 
Reitdorf,  25  Ind.  App.  650,  58  N.  E.  95; 
Decatur  Amusement  Park  Co.  v.  Porter, 
137  111.  App.  448;  Wickersham  v.  DuBois, 
34  App.  D.  C.  146;  Turlington  v.  Tampa 
Electric  Co.  62  Fla.  398,  38  L.R.A.(N.S.) 
72,  66  So.  696,  Ann.  Cas.  1913D,  1213,  1 
N.  C.  C.  A.  490;  State  v.  Morse,  84  Vt.  387, 
L.R.A.1915D. 


34  LJtw^.(N.S.)  190,  80  Atl.  189,  Ann.  Cas. 
1913B,  223;  McManus  v.  Carmichael,  3 
Iowa,  1;  Hetfield  v.  Baum,  35  N.  C.  (13 
Ired.  L.)  394,  57  Am.  Dec.  563;  1  Farnham, 
Waters,  657;  2  Farnham,  Waters,  1570; 
29  Cyc  476;  1  Thomp.  Neg.  §  977;  Phillips 
V.  Orr,  152  N.  C.  683,  67  S.  E.  1064. 

There  is  no  liability  for  doing  a  lawful 
act  in  a  lawful  manner  and  without  negli- 
gence. 

Cooley,  Const.  Lim.  pp.  744,  745 ;  Moore  v. 
Gadsden,  93  N.  Y.  12;  Rochester  v.  Camp- 
bell, 123  N.  Y.  405,  10  L.RA..  393,  20  Am. 
St.  Rep.  760,  25  N.  £.  937;  Zimmerman 
V.  Baur,  11  Ind.  App.  607,  39  N.  £.  299. 

Whitfield,  J.,  delivered  the  opinion  of 
the  court: 

This  action  is  brought  under  §§  3145  and 
3146  of  the  General  Statutes  of  1906,  to 
recover  "such  damages  as  the  party  .  .  • 
entitled  to  sue  may  have  sustained  by  rea- 
son of  the  death  of  the  party  killed."  W^hen 
the  decedent  could  have  recovered  for  her 
injury  if  her  "death  had  not  ensued,"  then 
her  administrator  has  a  right  of  action  un- 
der the  statute,  the  decedent  leaving  no 
husband  or  minor  child,  nor  any  person 
dependent  on  her  for  a  support.  The  ques- ' 
tion  here  is  the  right  to  recover,  not  the 
amount  of  the  "damages  .  .  .  sustained 
by  reason  of  the  death."  Jacksonville  Elec- 
tric Co.  v.  Bowden,  54  Fla.  461,  15  L.R.A. 
(N.S.)  451,  45  So.  755. 

When  this  alleged  cause  of  action  accrued 
the  following  statute  had  been  enacted: 

"Chapter  6189— (No.  70). 
"An  Act  to  Require  Persons,  Firms  and  Cor- 
porations Maintaining  and  Operating 
Public  Bath  Houses,  Bathing  Pavilions, 
and.  Other  Similar  Places  at  Seaside  Re- 
sorts, to  Maintain  Life  Lines  and  Life 
Rafts  for  Protection  of  Bathers  and  Pro- 
viding a  Penalty  for  Failure  to  Do  So. 
"Be  it  enacted  by  the  legislature  of  the 
state  of  Florida: 

"Section  1.  Any  person,  persons,  firm  or 
corporation  operating  or  maintaining  public 
bath  houses,  bathing  pavilions,  or  other 
similar  places,  where  bathing  suits  are  fur- 
nished for  hire  or  rent,  at  the  seaside  re- 
sorts in  the  state  of  Florida,  are  hereby  re- 
quired to  maintain  at  all  times  proper  and 
safe  life  lines  and  life  rafts  for  the  protec- 
tion of  the  bathers  at  such  seaside  resorts. 
"Section  2.  Any  person  or  persons,  and 
the  officers  of  any  corporation  violating  the 
provisions  of  §  1  of  this  act  shall  be  sub- 
ject to  a  fine  of  not  more  than  $500  or  by 
imprisonment  in  the  county  jail  of  not  more 
than  six  months,  or  by  both  such  fine  and 
imprisonment  at  the  discretion  of  the  court. 
"Approved  May  23,  1911." 
The  effectiveness  of  this  statute  as  de- 
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'  fining  a  crime  and  prescribing  a  penalty  for 
the  offense  cannot  be  considered  here,  but 
the  policy  of  the  statute  has  its  influence 
upon  the  general  principles  of  law  applica- 
ble to  the  duties  and  correlative  liabilities 
of  persons  engaged  in  business,  as  is  alleged 
in  this  case,  even  though  the  particular 
things  required  to  b^  done  may  not  have 
been  required  at  common  law.  The  statute 
recognizes  the  use  of  the  public  waters  of 
the  state,  "by  persons,  firms,  and  corpora- 
tions who  are"  "operating  or  maintaining 
public  bath  houses,  bathing  pavilions,  or 
other  similar  places,  where  bathing  suits 
are  furnished  for  hire  or  rent,  at  the  sea- 
side resorts  in  the  state  of  Florida,"  and 
defines  specific  duties  required  of  those  who 
so  use  the  public  waters  of  the  state,  which 
specific  duties  are  designed  to  protect  the 
patrons  of  the  particular  business,  and  are 
not  inconsistent  with  duties  that  may  be 
imposed  by  implication  of  law  upon'  those 
engaged  in  such  business. 

Where  one  assumes  to  offer  the  use  of 
public  waters  for  purposes  of  profit  by  es- 
tablishing bath  houses  or  dressing  rooms 
on  the  shore  and  furnishing  bathing  suits 
for  hire  to  persons  who  are  expressly  or 
impliedly  invited  to  use  the  bathing  suits 
by  bathing  or  swimming  in  the  public  wa- 
ters, and  a  patron  uses  the  waters  in  the 
usual  and  ordinary  way  consistent  with  the 
express  or  implied  invitation,  and  without 
his  fault  is  injured  because  of  the  unsafe 
condition  of  the  premises  on  which  patrons 
are  invited  to  bathe  or  swim,  or  because 
of  the  negligence  of  the  proprietor  in  per- 
forming his'  duties  to  patrons,  the  one  so 
offering  the  use  of  the  waters  for  profit  may 
be  liable  in  damages  for  such  injury. 

The  liability  proceeds  from  the  duty  im- 
posed by  law  upon  one  who  thus  assumes 
to  offer  the  use  of  public  waters  for  profit, 
to  exercise  due  care  to  prevent  injury  to 
patrons  who  without  fault  use  the  waters 
in  the  customary  way.  One  will  not  be  per- 
mitted to  establish  for  profit  a  business  of 
furnishing  facilities  and  inviting  persons 
to  use  public  waters  for  bathing  or  swim- 
ming, and  to  escape  liability  for  injuries 
caused  by  the  Unsafe  condition  of  the  prem- 
ises so  used,  of  which  unsafe  condition  the 
patron  may  not  know  or  have  due  appre- 
ciation, but  of  which  the  proprietor  of  the 
business  should  know.  The  patron  has  a 
right  to  rely  upon  the  due  performance  of 
the  implied  legal  duty  of  the  one  furnish- 
ing the  facilities  and  extending  the  implied 
invitation  to  use  the  premises,  to  keep  the 
same  in  a  reasonably  safe  eondition  or  to 
give  due  warning  as  to  and  protection 
against  dangers.  Though  the  waters  are 
public,  and  no  governineulal  authority  be 
expressly  given  to  so  offer  them  for  use, 
L.RJ^.1916D. 


.  one  who  assumes  to  so  offer  the  use  of  the 
waters  also  assumes  the  legal  duties  and 
liabilities  that  are  commensurate  with  such 
offer  of  the  use.  The  nature  of  the  use  fixes 
the  duties  and  correlative  liabilities.  An 
invitation  may  be  implied  from  a  continued 
and  general  custom  in  using  the  premises  by 
the  patrons  of  the  business.  The  nature 
of  the  use  and  the  extent  of  the  premises 
covered  by  an  implied  invitation  to  use  may 
be  determined  by  the  continued  and  general 
custom  of  the  patrons  of  the  place. 

It  may  not  be  presumed  from  an  injury 
that  the  keeper  of  the  place  failed  to  do  his 
legal  duty  and  consequently  was  negligent; 
but  negligence  of  the  keeper  that  proximate- 
ly caused  the  injury  must  be  duly  alleged 
and  proven,  and  any  applicable  contributory 
negligence  on  the  part  of  the  person  injured 
will  bar  a  recovery  for  a  merely  negligent 
injury.  In  determining  whether  the  injured 
person  is  guilty  of  contributory  negligence, 
the  practical  capabilities  of  such  person  for 
self -protection  under  the  particular  circum- 
stances should  be  considered,  together  with 
facts,  if  any,  that  should  charge  the  keeper 
of  the  place  or  his  employees  with  notice 
or  knowledge  of  the  same,  when  the  injured 
person  was  invited  to  use  the  premises. 

If  a  negligent  failure  to  perform  a  statu- 
tory or  a  common-law  duty  with  reference 
to  the  safe  condition  of  the  premises  cus- 
tomarily used  by  the  patrons  of  a  partic- 
ular business  enterprise  is  a  proximate 
cause  of  an  injury  to  a  patron  who  is  not 
guilty  of  contributory  negligence,  the  pro- 
prietor of  the  business  may  be  liable  in 
damages  for  such  negligent  injury. 

It  is  alleged  that  the  defendant  "was 
operating  and  maintaining  a  certain  public 
bath  house  and  bathing  pavilion  where 
bathing  suits  were  furnished  for  hire  or 
rent  at  Pablo  Beach,  a  seaside  resort  in 
the  state  of  Florida;  .  .  .  that  the  de- 
fendant had  exclusive  control  and  manage- 
ment of  said  bath  house  and  bathing  pavil- 
ion; that  said  bath  house  and  bathing  pa- 
vilion was  situated  at  or  near  the  waters 
of  the  Atlantic  ocean  at  said  Pablo  Beach; 
that  said  defendant  extended  an  invitation 
to  the  public  to  rent  from  him  bathing 
suits,  and  to  avail  themselves  of  the  dress- 
ing room  and  kindred  facilities  of  the  de- 
fendant at  said  pavilion ;  that  the  waters  of 
the  Atlantic  ocean  situated  directly  in  front 
of  said  pavilion  and  bath  house,  and  extend- 
inp:  up  and  down  the  beach  for  a  space  of 
a  few  hundred  feet  on  either  side  of  said 
point  directly  in  front  of  said  bath  house 
and  pavilion,  were  the  facilities  for  bathing 
which  the  defendant  offered  to  the  patrons 
of  his  bath  house  and  bathing  pavilion; 
that  said  defendant,  by  renting  said  bath* 
ing  suits,  invited  such  members  of  the  pub- 
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lie  as  rented  bathing  snits  f rom  faim  to  avail 
themselves  of  the  facilities  aforementioned 
for  bathing,  and  to  bathe  in  th6  waters  of 
the  Atlaotic  ocean  in  front  of  and  adjacent 
to  the  said  pavilion  as  aforesaid;  that  said 
waters  aforesaid  were  the  waters  customar- 
ily used  by  the  patrons  of  said  bathhouse^ 
which  the  defendant  well  knew;  that  on,  to 
wit,  July  7,  A.  D.  1912,  one  Mary  E.  Proctor 
did  rent  from  the  said  defendant  a  bathing 
suit  for  a  valuable  consideration  in  that 
behalf ;  that  it  was  the  intention  of .  the 
aaid  Mary  E.  Proctor,  which  the  defendant 
then  and  there  well  knew*  then  and  there 
to  bathe  in  the  waters  of  the  Atlantic  ocean 
adjacent  to  which  the  defendant's  said  bath 
house  and  bathing  pavilion  was  located, 
and  which  waters  constituted  the  facilities 
for  bathing  offered  to  defendant's  patrons 
as  aforesaid;  that  thereupon  the  said  Mary 
■  £.  Proctor  did  bathe  in  said  Atlantic  ocean 
adjacent  to  said  bath  house  and  bathing 
pavilion;  that  while  so  bathing  the  said 
Mary  E.  Proctor  remained  within  the  limit 
of  the  waters  of  said  Atlantic  ocean  which 
constituted  defendant's  facilities  for  bath- 
ing as  aforesaid;  that  the  defendant  negli- 
gently and  carelessly  failed  to  provide  and 
maintain  proper  and  safe  life  lines  and  life 
rafts  for  the  protection  of  its  patrons, 
bathers  at  the  said  seaside  resort,  contrary 
to  the  statutes  of  the  state  of  Florida  in 
such  cases  made  and  provided;'-  and  also 
(2)  that  the  defendant  negligently  and 
carelessly  failed  to  provide  suitable  and 
proper  persons  to  superintend  and  watch 
over  bathing  in  the  waters  customarily  used 
by  the  patrons  of  said  bath  house,  and  in 
which  waters  deceased  was  bathing,  and 
to  watch  over  and  superintend  its  (defend- 
ant's) patrons  who  were  bathing  in  such 
waters;  and  also  (3)  '*that  the  defendant 
negligently  and  carelessly  failed  to  provide 
proper  persons  or  appliances  to  rescue  his 
patrons  in  the  said  waters  customarily  used 
by  his  said  patrons,  which  constituted  the 
facilities  for  bathing  offered  to  such  pa- 
trons by  the  defendant,  and  in  which  wa- 
ters deceased  was  bathing,  when  such  pa- 
trons were  or  might  have  been  in  danger  of 
drowning;"  and  also  (4)  "that  the  defend- 
ant negligently  and  carelessly  failed  to  pro- 
vide a  proper  person  or  persons,  and  to 
have  such  person  or  persons  present  on  be- 
half of  said  defendant  to  search  for  and  re- 
cover any  of  the  patrons  of  said  bath  house, 
when  such  patrond  were  bathhig  in  the 
waters  customarily  used  by  said  patrons^ 
and  which  constituted  the  facilities  for 
bathing  offered  said  patrons  by  the  defend- 
ant, in  which  waters  deceased  was  bathing, 
when  such  persons  were  or  might  have  been 
in  danger  of  drowning;  that  by  reason 
thereof,  and  by  reason  of  the  carelessness 
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end  neg^gence  of  the  defendant,  the  said 
Mary  £.  Proctor  was  then  and  there 
drowned  in  the  waters  of  the  Atlantic  ocean 
near  the  bath  house  and  bathing  pavilion 
of  the  d^endant,  and  while  within  the  wa- 
ters of  the  Atlantic  ocean  in  which  the  de- 
fendant invited  its  patrons  to  bathe;  that 
the  said  Mary  £.  Proctor  died  leaving 
neither  husband  nor  minor  child  or  children, 
nor  any  person  or  persons  dependent  upon 
her,  the  said  Mary  £.  Proctor,  for  support; 
that  the  said  Louise  McKinney,  plaintiff,  was 
heretofore^  on,  to  wit,  the  17th  day  of  July, 
1912,  duly  appointed  as  administratrix  of 
the  estate  of  Mary  E.  Proctor.'^ 

The  facts  alleged  as  to  the  relation  of 
patron  and  operator  .of  a  public  bath  house 
and  bathing  pavilion  at  a  seaside  resort, 
where  bathing  suits  are  furnished  for  hire, 
make  H  under  the  quoted  statute  a  breach 
of  duty  for  the  defendant  operator  of  a  pub- 
lic bathing  place  to  "negligently  and  care- 
lessly fail  to  provide  and  maintain  proper 
and  safe  life  lines  and  life  rafts  for  the  pro- 
tection of"  his  patrons.  For  this  alleged 
breach  of  duty  the  defendant  may  be  liable 
in  damages,  even  if  he  is  not  liable  for  neg- 
ligently and  carelessly  failing  to  provide 
proper  supervision  and  proper  persons  and 
appliances  to  rescue  his  patrons  in  said  wa- 
ters customarily  used  by  patrons,  when  such 
patrons  are  without  their  fault  in  danger 
of  drowning.  All  of  these  precautions  may 
be  duties  of  the  operator  of  the  place  who 
offers  its  use  to  the  public,  if  the  circum- 
stances make  such  precautions  reasonably 
necessary  or  expedient  for  the  safety  to 
those  who  use  the  waters  in  the  customary 
way.  See  Larkin  v.  Saltair  Beach  Ck>.  30 
Utah,  86,  3  L.RA.(N.S.)  982,  116  Am.  St. 
Rep.  818,  83  Pac.  686,  8  Ann.  Cas.  977; 
Boyce  v.  Union  P.  R.  Co.  8  Utah,  353,  18 
L.R.A.  509,  31  Pac.  450;  Bass  v,  Reitdorf, 
26  Ind.  App.  650,  58  N.  E.  96;  Decatur 
Amusement  Park  Co.  v.  Porter,  137  111. 
App.  448;  Turlington  v.  Tampa  Electric  Co. 
62  Fk.  398,  38  L.R.A.(N.S.)  72,  66  So.  696, 
Ann.  Cas.  1913D,  1213,  1  N.  C.  C.  A.  490; 
Brotherton  v.  Manhattan  Beach  Improv.  Co. 
60  Neb.  214,  69  N.  W.  757,  1  Am.  Neg.  Rep. 
115;  Id.,  48  Neb.  563,  33  L.R.A.  598,  58 
Am.  St.  Rep.  709,  67  N.  W.  479;  Dinnihan 
v.  Lake  Ontario  Beach  Improv.  Co.  8  App. 
Div.  509,  40  N.  Y.  Supp.  764. 

The  defense  of  contributory  negligence 
should  be  shown  by  the  defendant. 

Ownership  of  premises  is  not  essential 
to  liability  for  injuries  proximately  caused 
by  the  dangerous  condition  of  premises  the 
use  of  which  is  expressly  or  impliedly  of- 
fered to  others.  Liability  may  be  imposed 
upon  those  who  offer  the  use  of  premises 
imder  sucli  circumstances  as  raise  a  legal 
duty  to  those  who  accept  the  offer,  and  are 
29 
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injured  because  of  the  dangerous  condition 
of  the  premises,  where  the  negligence  of 
the  injured  party  does  not  contribute  to 
the  injury. 

If  at  any  time  peculiar  conditions  at  the 
usual  place  for  bathing  and  swimming 
make  the  customary  use  patently  or  ob- 
viously dangerous,  it  may  be  contributory 
negligence  to  encounter  the  dangers.  When 
the  negligence  of  a  plaintiff  or  those  whom 
he  represents  contributes  appreciably  in 
producing  the  injury  complained  of,  the  law 
affords  no  right  of  recovery  in  the  absence 
of  a  statute  covering  the  case.  If  a  patron 
who  is  injured  is  not  free  from  fault  both 
of  omission  and  commission  while  using  the 
bathing  facilities,  there  can  be  no  recovery 
of  damages  from  the  party  who  provides 
the  facilities  for  hire  and  invites  or  offers 
the  use  of  the  waters,  even  though  such 
party  is  negligent  in  performing  his  duty  to 
the  patron. 

The  declaration  in  this  case  is  sufficient  as 
a  lawful  basis  for  proofs  consistent  with 
the  allegation  of  negligence  in  the  perform- 
ance of  legal  duties  due  to  a  patron  from 
one  who  furnishes  facilities  and  offers  the 
use  of  public  waters  for  bathing  purposes. 
If  negligence  within  the  scope  of  the  allega- 
tions is  shown  to  have  proximately  caused 
the  death  of  the  plaintiff's  decedent,  and 
such  decedent  was  free  from  fault,  there 
may  be  a  recovery  of  damages  in  a  proper 
amount  as  contemplated  by  the  statute. 
See  Florida  East  Coast  R.  Co.  v.  Hayes,  67 
Fk.  101,  L.R.A.  — ,  64  So.  504. 

The  judgment  is  reversed. 

Shackleford,  Ch.  J.,  and  Taylor  and 
Cockrell,  JJ.,  ooncur. 

Ilockcr,  J.,  dissenting: 

I  dissent  from  the  opinion  in  this  case 
because  I  do  not  think  the  administratrix 
has  shown  any  right  to  sue,  and  for  a  thor- 
ough discussion  of  my  views,  see  dissent- 
ing opinion  in  the  case  of  Jacksonville  Elec- 
tric Co.  V.  Bowden,  54  Fla.  461,  text,  477, 
15  L.RA.(N.S.)  451,  46  So.  765. 


IlililNOIS  SUPREME  COURT. 

PEOPLE  OF  THE  STATE  OF  ILLINOIS 

UNION  TRUST  COMPANY,  Admr.,  etc^  of 
James  C.  King,  Deceased,  et  al. 

(265  111.  168,  99  N.  E.  377.) 

Tax  —  snocession  —  In  state  of  situs  and 
domtcll. 

1.  The  imposition  of  a  succession  tax  by 
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a  state  in  which  personal  property  is  found 
will  not  prevent  the  imposition  of  another 
by  the  state  in  which  the  testator  was  domi- 
oiled. 

Statute  —  adoption  —  construct  ion. 

2.  The  adoption  of  a  statute  from  another 
state  is  presumed  to  carry  the  construction 
which  has  been  given  it  by  the  courts  of  the 
state  of  origin. 

Judgment  —   fall    faith   and   credit  — 
closing  estate  —  claims  In  other  state. 

3.  A  decree  in  one  state  distributing  tht^ 
estate  of  the  decedent  who  died  domiciled 
in  another  state,  and  discharging  the  ad- 
ministrator alter  finding  that  all  claims 
which  had  been  presented  against  the  estate 
had  been  paid,  is  not  conclusive  that  all 
existing  claims  were  presented  so  that» 
under  the  full  faith  and  credit  clause  of  the 
Federal  Constitution,  claims  for  inheritance 
taxes  upon  the  estate  so  distributed  cannot 
be  allowed  against  the  executor  by  the 
courts  of  testator's  domicil,  where,  under 
the  law  of  the  former  state,  inheritance 
taxes  are  not  expenses  of  administration  or 
charges  upon  the  general  estate,  although 
the  administrator  is  permitted  to  retam 
suiticlent  funds  to  pay  the  local  inheritance 
tax. 

Tax  —  inheritance  —  legacies  distrib- 
uted in  foreign  state. 

4.  An  executor  or  trustee  may  be  required 
to  pay  the  inheritance  tax  only  on  the  funds 
sent  to  him  by  the  courts  of  a  sister  state 
for  distribution,  and  not  upon  those  dis- 
tributed by  the  local  administrator  by  di- 
rection of  such  courts,  where  the  statute  of 
testator's  domicil,  where  such  executor  or 
trustee  resides,  provides  that  he  shall  de- 
duct the  tax  from  legacies  or  property  in 
his  hands  for  distribution,  which  is  con- 
strued to  apply  only  to  the  beneficial  in- 
terests of  legatees. 

Same  —  amount  —  compromise. 

5.  The  inheritance  tax  against  a  widow 
who  is  entitled  to  a  certain  sum  under  an 
antenuptial  agreement  and  an  additional 
sum  under  the  will  will  be  assessed  against 
the  aggregate  to  which  she  is  so  entitled  if 
the  contract  and  will  are  not  set  aside,  al- 
though, because  of  her  contest,  a  compro- 
mise is  effected  by  which  she  receives  a 
much  larger  share  of  the  estate. 

(June  21,  1912.) 


Note.  —  Physical  presence  or  absence  of 
personal  property  or  evidence  thereof,  as  af- 
fecting liability  to  the  payment  of  a  suc- 
cession tax,  is  treated  at  length  in  the  note 
to  Re  Helena,  46  L.R.A.(N.S.)  1167.  That 
note  covers  both  the  liability  to  pay  a  suc- 
cession tax  at  the  decedent's  domicil  in  re- 
spect of  personal  property  in  another  state, 
and  the  liability  to  pay  such  a  tax  in  re- 
spect of  personal  property  found  in  the  state 
belonging  to  the  estate  of  a  nonresident. 
See  also  later  cases,  State  ex  rel.  Smith  v. 
Probate  Ct.  60  L.R.A.(N.S.)  262:  Security 
Trust  Co.  V.  Com.  51  L.R.A.(^^S.)  232;  and 
Re  Adams,  L.R.A.1915C,  95. 
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APPEAL  by  defendants  from  a  judgment 
of  the  Cook  County  Court  approving 
the  report  of  the  appraisers  in  a  proceed- 
ing for  the  collection  of  inheritance  taxes 
on  the  estate  of  James  C.  King,  deceased. 
Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Charles  R.  Holden,  WllUam  S. 
Miller,  and  A.  B.  MelTllle,  with  Messrs. 
Kraus,  Alschuler,  A  Hold«ii,  for  appel- 
lants: 

Neither  the  administrator  o.  t,  a.  nor  the 
residuary  estate  in  Illinois  is  chargeable 
with  inheritance  taxes  assessed  with  re- 
spect to  California  assets,  fmally  adminis- 
tered upon  and  distributed  in  California. 

People  ex  rel.  George  v.  Nelms,  241  111. 
571,  89  N.  £.  683;  Council  v.  Crosby,  210 
111.  ^80,  71  N.  £.  350;  People  v.  Griffith, 
245  111.  537,  92  N.  £.  313;  People  v.  Cam- 
eron, 140  App.  Div.  76,  124  N.  Y.  Supp. 
949;  Tilt  Y.  Kelsey,  207  U.  S.  43,  52  L.  ed. 
95,  28  Sup.  Ct.  Rep.  1. 

The  state  of  Illinois  has  no  power  to  tax 
the  transmission  of  personal  property  of 
a  decedent,  when  such  property  is  located 
in  California,  and  there  administered  upon 
and  distributed  under  a  final  order  of  a 
court  of  that  state,  even  though  the  dece- 
dent was  a  resident  of  Illinois. 

Connell  v.  Crosby,  210  111.  389,  71  N.  E. 
360;  Dewey  v.  Des  Moines,  173  U.  8.  193, 
203.  43  L.  ed.  665,  668,  19  Sup.  Ct.  Rep. 
379;  Louisville  &  J.  Ferry  Co.  v.  Kentucky, 
188  U.  S.  385,  396,  47  L.  ed.  513,  518,  23 
Sup.  Ct.  Rep.  463;  Delaware,  L.  k  W.  R. 
Co.  V.  Pennsylvania,  108  U.  8.  341,  49 
L.  ed.  1077,  25  Sup.  Ct.  Rep.  669;  Metro- 
politan  L.  Ins.   Co.   ▼.   New   Orleans,   205 


U.  S.  395,  399,  51  L.  ed.  853,  855,  27  Sup. 
Ct.  Rep.  499;  Buck  v.  Beach,  206  U.  S.  392, 
400,  51  L.  ed.  1106,  1111,  27  Sup.  Ct.  Rep. 
712,  11  Ann.  Cas.  732;  Schouler,  Exrs.  & 
Admrs.  |  165;  16  Cyc.  551,  note;  Re  Bar- 
nett  [1902]  1  Ch.  847,  3  B.  R.  C.  198,  71 
L.  J.  Ch.  N.  S.  408,  50  Week.  Rep.  681, 
86  L.  T.  N.  8.  346,  18  Times  L.  R.  454; 
Johnston  v.  Spicer,  107  N.  Y.  185,  13  N.  E. 
753;  American  Loan  k  T.  COi  v.  Grand 
Rivers  Co.  159  Fed.  776;  Com.  v.  North 
American  Land  Co.  57  Pa.  102;  18  Cyc 
1227;  13  Am.  &  Eng.  Enc.  Law,  2d  ed.  931; 
Murphy  v.  Crouse,  135  Cal.  14,  87  Am.  St. 
Rep.  90,  66  Pac.  971;  Walker  v.  Welker, 
55  111.  App.  118;  New  York  L.  Ins.  C<x 
V,  Smith,  14  C.  a  A.  635,  29  U.  S.  App 
220,  67  Fed.  694;  Grayson  v.  Robertson, 
122  Ala.  330,  82  Am.  St.  Rep.  80,  25  So. 
229;  Naylor  v.  Moffatt,  29  Mo.  126;  Holy- 
oke  V.  Union  Mut.  L.  Ins.  Co.  22  Hun,  75, 
84  N.  Y.  648;  Merrill  v.  New  England  Mut. 
L.  Ins.  Co.  103  Mass.  245,  4  Am.  Rep.  548; 
BanU  V.  Moore,  16  N.  J.  £q.  97;  Shields 
V.  Union  Cent.  L.  Ins.  Co.  119  N.  C.  380, 
25  S.  E.  951;  Willing  v.  Perot,  5  Rawle, 
264;  Reynolds  v.  McMuUen,  55  Mich.  568, 
54  Am.  Rep.  386,  22  N.  W.  41 ;  Moore  v. 
Jordan,  36  Kan.  271,  59  Am.  Rep.  550,  13 
Pac.  337;  Chamberlain  v.  Wilson,  45  Iowa, 
149;  Elting  y.  First  Nat.  Bank,  173  111. 
388,  50  N.  E.  1095;  Strauss  v.  Phillips, 
189  111.  9,  69  N.  E.  560;  Story,  Confl.  L. 
§§  514a,  516,  518;  Lawrence  v.  Kitteridge, 
21  Conn.  677,  66  Am.  Dec.  385;  Newell  v. 
Peaelee,  151  Mass.  601,  26  N.  E.  26;  Welch 
V.  Adams,  152  Maas.  74,  9  L.R.A.  244,  25 
N.  E.  34;  Welles's  Estate,  161  Pa.  218,  28 
Atl.   1116,  1117;    Parker's  Appeal,  61   Pa. 


The  question  whether  exacting  a  succes- 
sion tax  in  two  or  more  states  amounts  to 
double  taxation  in  the  constitutional  sense 
is  discussed  in  the  note  to  Mann  v.  Carter, 
16  L.R.A. (N.S.)  150.  A  similar  question 
with  respect  to  property  taxation  is  dis- 
cussed in  the  note  to  Judy  v.  Beckwith,  15 
L.R.A.(N.S.)  142.  It  is  to  be  noted  how- 
ever, that  the  injustice  of  double  taxation 
resulting  from  the  imposition  of  taxes  on 
the  same  property  for  the  same  period  in 
two  or  more  states  has  been  in  a  consider- 
able degree  mitigated  by  the  decision  of  the 
United  States  Supreme  Court  in  Union 
Refrigerator  Transit  Co.  v.  Kentucky,  ]  99 
U.  S.  194,  50  L.  ed.  160,  26  Sup.  Ct.  Rep. 
36,  4  Ann.  Cas.  493,  and  other  cases  cited  in 
note  to  Com.  v.  West  India  Oil  Ref.  Co.  36 
L.R.A.(N.S.)  295. 

It  is  possible  that  the  courts  and  legis- 
latures may  eventually  adopt  and  act  upon 
the  view  that  the  circumstances  that  will 
justify  the  exaction  in  one  state  of  a  suc- 
cession tax  in  respect  of  personal  property 
will  negative  the  right  to  exact  such  a  tax 
in  another  state  in  respect  of  the  same 
property  and  succession.  The  United  States 
L.R.A.1915D. 


I  Supreme  Court  has  practically  adopted  that 
view  as  regards  property  taxation,  at  least 
so  far  as  concerns  tangible  chattels.  As 
suggested  at  page  1169  of  the  note  in  46 
L.R.A.(N.S.)  1167,  the  New  York  legisla- 
ture by  the  1911  amendments  to  the  inher- 
itance tax  law  has  gone  far  toward  the 
accomplishment  of  such  a  result,  by  abandon* 
ing  the  plan  of  laying  the  tax  according  to 

'  inconsistent  and  mutually  antagonistic  prin- 
ciples, and  adopting  in  its  pla^  the  maxim 
mobilia  sequuntur  personam  as  the  exclu- 
sive criterion  of  liability  in  respect  of  in- 
tangible personalty,  and  actual  situs  as  the 
criterion  in  respect  of  tangible  personalty. 
It  is  obvious,  however,  that  the  adoption  of 
a  uniform  and  consistent  criterion  by  one  or 
more  states  will  not  avoid  the  evil  of  double 
taxation ;  hence,  the  importance,  if  possible, 
of  the  adoption  by  the  courts  as  a  constitu- 
tional principle,  of  a  single,  exclusive  cri- 
terion, binding  in  all  the  states,  for  the 
determination  of  the  personal  property  in 
respect  of  which  the  tax  is  payable,  so  far  as 
that  question  depends  upon  the  domicil  of 
the  decedent,  or  the  location  of  the  property. 

G.  H.  P. 
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478;  Re  Hughes,  95  N.  Y.  65;  Moses  v. 
Hart,  25  Gratt.  796;  Harvey  v.  Richards, 
1  Mason,  381,  Fed.  Gas.  No.  6,184;  Apple's 
Estate,  66  Cal.  432,  6  Pac.  9;  Re  Joyslin, 
76  Vt.  88,  66  Atl.  281;  Re  Weaver,  110 
Iowa,  328,  81  N.  W.  603 ;  Channel  v.  Capen, 
46  111.  App.  234;  Re  Cummings,  63  Misc. 
621,  118  N.  Y.  Supp.  684;  Overby  v.  Gor- 
don, 177  U.  S.  214,  44  L.  cd.  741,  20  Sup. 
Ct.  Rep.  603;  Keeney  v.  New  York,  222 
U.  S.  625,  56  L.  ed.  299,  38  L.R.A.(N.S.) 
1139,  32  Sup.  Ct.  Rep.  105;  Pennoyer  v. 
Neflf,  96  U.  S.  714,  722,  24  L.  ed.  565,  668. 

The  order  telow  fails  to  give  due  faith 
and  credit  to  the  decree  of  distribution  of 
the  superior  court  of  Los  Angeles. 

Crew  V.  Pratt,  118  Cal.  139,  51  Pac.  38; 
St.  Mary's  Hospital  v.  Perry,  162  Cal.  338, 
92  Pac.  864;  Humphrey  v.  Protestant  Epis- 
copal Church,  164  Cal.  170,  97  Pac.  187; 
Childs  T.  De  Laveaga,  160  Cal.  281,  89 
Pac.  82;  Murphy  v.  Crouse,  136  Cal.  14,  87 
Am.  St.  Rep.  90,  66  Pac.  971;  Re  Cum- 
mings, 63  Misc.  621,  118  N.  Y.  Supp.  684; 
Tilt  V.  Kelsey,  207  U.  S.  43,  62  L.  ed.  95, 
28  Sup.  Ct.  Rep.  1. 

The  attempted  renunciation  of  the  will 
by  the  widow  and  her  attack  on  the  ante- 
nuptial agreement,  which  were  abandoned 
and  withdrawn,  leave  her  subject  only  to 
tax  on  the  provision  made  by  the  will  of 
the  testator. 

Re  Graves,  242  111.  212,  89  N.  E.  978; 
Re  Cook,  187  N.  Y.  253,  79  N.  B.  991; 
Baxter  y.  The  Treasurer,  209  Muss.  459, 
95  N.  E.  854;  People  v.  Cameron,  140  App. 
Div.  76,  124  N.  Y.  Supp.  949;  Barth  v. 
Lines,  118  111.  374,  59  Am.  Rep.  374,  7  N.  E. 
679;  Kroell  v.  Kroell,  219  HI.  106,  76 
N.  E.  63,  4  Ann.  Cas.  801;  People  v.  Field, 
248  111.  147,  33  L.RJ^.(N.S.)  230,  93  N.  E. 
721;  Ward  v.  Ward,  134  111.  421,  25 
N.  E.  1012;  Kirkpatrick  v.  Kirkpatrick, 
197  111.  144,  64  N.  E.  267;  Scheible  v. 
Rinck,  195  111.  636,  63  N.  E.  497;  Ward 
V.  Ward,  120  HI.  118;  Lurie  v.  Radnitzer, 
166  111.  609,  67  Am.  St.  Rep.  157,  46  N.  E. 
1116;  Logan  v.  Logan,  11  Colo.  44,  17  Pac. 
99. 

Messrs.  W.  H.  Stead,  Attorney  General, 
and  Walter  K.  Lincoln,  for  appellee: 

The  law  of  the  domicil  of  a  decedent 
governs  the  distribution  of  and  succession 
to  all  personal  property  owned  by  him  at 
death,  regardless  of  where  the  property  was 
located. 

Russell  v.  Madden,  95  111.  485;  Young 
V.  Wittenmyre,  123  111.  303,  14  N.  E.  869; 
Council  V.  Crosby,  210  lU.  380,  71  N.  E. 
350;  Re  Swift,  137  N.  Y.  77,  18  LJIA. 
700,  32  N.  E.  1096;  Jennison  y.  Hapgood, 
10  Pick.  77;  Ramsay  y.  Ramsay,  196  UL 
179,  63  N.  E.  618;  Frothingham  y.  Shaw, 
175  Mass.  59,  78  Am.  St.  Rep.  475,  65 
L.R.A.1915D. 


N.  E.  623;  Blackstone  y.  Miller,  188  U.  B. 
189,  47  L.  ed.  439,  23  Sup.  Ct.  Rep.  277; 
Re  Dingman,  66  App.  Div.  228,  72  N.  Y. 
Supp.  694;  Re  Green,  163  N.  Y.  223,  47 
N.  E.  292;  Re  James,  144  N.  Y.  10,  38 
N.  E.  961;  Re  Bronson,  160  N.  Y.  1,  34 
L.R.A.  238,  55  Am.  St.  Rep.  632,  44  N.  £. 
707}   Dammert  v.  Osborn,   141   N.   Y.  564, 

36  N.  E.  1088;  Re  Hull,  111  App.  Div.  322; 
97  N.  Y.  Supp.  701 ;  People  v.  Griffith,  245 
111.  532,  92  N.  E.  313;  Billings  v.  People, 
189  III.  472,  89  L.R.A.  807,  69  N.  E.  798; 
Re  Cummings,  142  App.  Diy.  377,  127  K  Y. 
Supp.  109. 

The  state  of  Illinois  cannot  be  precluded 
from  taxing  the  succession  to  the  personal 
property  of  its  citizens  when  such  property 
is  located  in  a  foreign  state.  The  domicil 
governs  the   principal   succession. 

Re  Cummings,  supra;  Frothingham  v. 
Shaw,  175  Mass.  59,  78  Am.  St.  Rep.  475, 
55  N.  £.  623;  Apple's  EsUte,  66  Cal.  432, 
6  Pac.  7;  Hopkins's  Appeal,  77  Conn.  644, 
60  Atl.  657 ;  Re  Hartman,  70  N.  J.  Eq.  664, 
62  Atl.  560;   Miller's  EsUte,  182  Pa.  157, 

37  Atl.  1000 ;  Re  Short,  16  Pa.  63 ;  SUte  v. 
Dalrymple,  70  Md.  294,  3  L.R.A.  372,  17 
Atl.  82;  Kent,  Com.  429;  Murphy  y.  Crouse, 
135  Cal.  14,  87  Am.  St.  Rep.  90,  66  Pac. 
971;  Collins  y.  Maude,  144  Cal.  289,  77 
Pac.  245. 

Maud  A.  Robinson,  widow,  succeeded  to 
the  l^gal  title  of  one  half  of  decedent's 
estate,  less  the  debts,  as  of  the  date  of 
said  decedent's  death.  The  source  of  her 
title  is  fixed  by  her  renunciation  of  the 
will  and  the  cancelation  of  the  antenuptial 
agreement.  Her  succession  to  one  half  of 
decedent's  property  is  taxable  as  of  dece- 
dent's death. 

Re  Graves,  242  HI.  212,  89  N.  E.  978; 
Billings  V.  People,  189  111.  472,  59  L.R.A. 
807,  59  N.  E.  798;  Friederich  v.  Wombacher, 
204  HI.  72,  68  N.  E.  459 ;  Gullett  v.  Farley, 
164  111.  566,  45  N.  E.  972 ;  Lessley  y.  Less- 
ley,  44  111.  527;  National  Safe  Deposit  Co. 
V.  Stead,  250  111.  684,  96  N.  £.  973,  Ann. 
Cas.   1912B,  430. 

The  renunciation  of  the  widow  was  not 
"withdrawn"  in  law.  The  state  of  Illinois 
was  a  stranger  to  the  administration  pro- 
ceedings, and  its  right  to  a  tax  as  of  the 
date  of  decedent's  death  was  not  affected 
by  the  so-called  'Srithdrawal  of  renun- 
ciation." 

Coles  y.  Terrell,  162  HI.  167,  44  N.  E. 
391;  Davis  v.  Davis,  11  Ohio  St.  386;  Ash- 
lock  V.  Ashlock,  62  Iowa,  319,  1  N.  W. 
594,  3  N.  W.  131;  Scheible  v.  Rinck,  196 
111.  636,  63  N.  E.  497 ;  Re  Cook,  187  N.  Y. 
253,  79  X.  £.  991;  Frank's  Estate,  9  Pa. 
Co.  Ct.  662. 

The  contract  of  February  9,  1906,  as 
confirmed  by  the  decree  of  April  6,   1908, 
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eanceled  and'  obliterated  the  antenuptial 
agreement,  and  created  a  new  contract  be- 
tween the  widow  and  the  Jamee  C.  King 
Home  for  Old  Men,  residuary  legatee. 

Lasher  v.  Loeffler,  190  111.  150,  60  K.  £. 
85;  Hale  ▼.  Bryant,  109  111.  34;  Harrison 
V.  Polar  Star  Lodge,  116  ID.  279,  5  N*  £. 
643. 

Whatever  part  ci  the  widow^s  one  half 
that  was  actually  received  by  the  residuary 
legatee,  the  James  C.  King  Home  for  Old 
Men,  pursuant  to  the  contract  of  February 
9,  1906,  was  taken  by  assignment  from  the 
widow. 

Re  Graves,  242  111.  212,  89  N.  E.  978; 
Re  Cook,  187  N.  Y.  253,  79  N.  E.  991; 
Frank's  Estate,  9  Pa.  Co.  Ct.  662. 

Carter^  J.,  delivered  the  opinion  of  the 
court : 

November  1,  1905,  James  C.  King  died 
testate,  domiciled  at  Chicago,  Illinois, 
leaving  him  surviving  a  widow,  Maud  A. 
Robinson  King,  but  no  child,  children,  or 
descendants  thereof.  On  July  10,  1901,  an 
antenuptial  agreement  was  executed  be- 
tween said  James  C.  King  and  Maud  A. 
Robinson,  then  a  spinster,  by  which  she 
agreed  to  receive  from  his  estate  $100,000 
in  lieu  of  all  her  future  rights  under  the 
law  as  his  wife  or  widow.  By  his  will, 
executed  on  July  6,  1901,  after  giving  a 
number  of  legacies  to  nephews,  nieces,  and 
other  persons,  and  a  legacy  of  $10,000  to 
Maud  A.  Robinson,  whom  he  afterwards 
married,  he  left  the  remainder  of  his  estate 
to  a  trustee  to  organize  and  maintain  a 
charitable  institution  to  be  called  "The 
James  C.  King  Home  for  Old  Men."  He 
executed  a  codicil  to  his  will  July  13,  1901, 
in  which  he  referred  to  the  antenuptial 
agreement,  and  republished  and  confirmed 
the  will  with  all  of  its  terms,  conditions, 
and  legacies,  and  stated  that  the  antenup- 
tial agreement  was  in  lieu  of  a  settlement 
for  all  of  his  wife's  interest  in  his  estate. 
The  will  and  codicil  were  admitted  to  pro- 
bate December  19,  1905,  in  the  probate 
court  of  Cook  county.  December  .23d  of 
that  year  the  widow  executed  an  instrument 
repudiating  the  antenuptial  a^eemeat  and 
renouncing  the  will.  In  February,  1906, 
the  widow  and  the  residuary  Ic^tee,  the 
James  C.  King  Home  lor  Old  Men,,  through 
its  trustee,  the  Northern  Trust  Company, 
entered  Into  an  agreement  whereby  the 
widow  was  to  retain  as  her  diare  ol  the 
estate  $600,000  in  money  and  securities 
and  an  income  for  her  life  from  a  fund 
of  $400,000.  A  bill  was  filed  in  the  cir- 
cuit court  of  Cook  county  with  the  necessary 
parties,  and  a  decree  entered  confirming  this 
compromise  settlement.  March  25,  1907, 
L.R.A.1915D. 


the'  widow  wit^lkdrew^  her  renunciation^  of 
the  will; 

James  C.  King  died  seised  of      certain 
property  consisting  of  stocks  and  bonds  of 
non-Illinois    corporations,    which    were    at 
that  time  lying  in  a  safety  deposit  box  in 
Los  Angeles,  California,  amounting  in  value 
to  something  over  $^0,000<    He  also  had  a 
bank   deposit   of    $16,140    in   Los   Angeles. 
His   entire;  estate,   real  and    personal,    in- 
cluding the  personal  property  in  Calif omia» 
amounted,  afiproximately  to  $4,100,000.     In 
February,  1906,  an  adminiatrator  with  tlie 
will  annexed  was  appointed  by  the  superior 
court   of    Los   Angeles   county,    California, 
who  took  possession  of  the  personal  prop- 
erty in  that  state  left  by  the  decedent.    He 
published  a  notice  to  creditors  and  filed  an 
inventory.    •  No     claims     were     presented 
against  the  estate  under  that  administra- 
tion.    The  California  administrator,  after 
paying  the  expenses  of  the  administration, 
including,  inheritance  taxes,   paid   out  ap- 
prasimately  $114,000  to  the  various  lega- 
tees under  the  will,  said  legatees  b^g  the 
n^hews,  nieces,  grandnephews,  and  grand- 
nieces,   and   a  brother   and  sister   of  said 
testator,  and  including  a  $10,000  legacy  to 
a  Pasadena  hospital  association.    After  the 
payment  of  these  legacies  and  the  costs  and 
inheritance  taxes  under  the  California  laws, 
the  administrator  there  had  on  hand  for 
distribution     $439,727.17.       The     superior 
court  of  Los  Angeles  county,  after  approv- 
ing the  payment  of  the  costs,  expenses,  and 
inheritance  tax,  ordered  and  decreed  that 
the  ■  remainder  of  the  property,  consisting 
of  said  $439,727.17  in  cash,  be  turned  over, 
under   the   provisions   of   the   will,   to   the 
Northern.  Trust    Company    of    Qhicago   as 
trtastee  of  said  decedent,  said  sum  to  be  set 
apart  as  provided  by  the  will,  as  follows: 
Forty    thousand :  dollars    for    each    of    the 
testator's  nephews  and.  nieces,  the  net  in- 
come o€  said. sum  to  be  paid  to  them  semi- 
annually    for     fifteen     years     after     the 
testator's  death,  and   at  the  end  of   said 
period   the   principal   of   said    sums   to   be 
transferred,  conveyed,  and  assigned  to  said 
nephews  and  nieces  absolutely.  .  If  at  any 
time  during  the  continuance  of  said  jbrust 
any  of  sarid  nephews  or  nieces  should  die  leav- 
ing lawful  issue  surviyipg,  said  lawful  issue 
to  take  per  atirpes  the  shfire  in  the  income 
and  principal  which  their,  parent  or  parents 
would  have  taken  if  living,  and  at  the  same 
time   said   parents   would   have  taken   the 
same  if  living.     In  the  event  of  the  death 
of  any  such  nephews  or  nieces  without  law- 
ful isstie,  then  the  funds  set  apart  for  such 
deceased   nephew   or   niece   to   be   by    said 
trustee  at  once  transferred  to  and  become 
a  part  of  the  residuary  estate,  upon  a  trust, 
also,  that  there  be  paid  out  of  the  income 
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of  the  balance  of  said  trust  estate,  if  any, 
to  the  brother  and  sister  of  said  testator, 
in  equal  semiannual  instalments,  $2,500  per 
annum  during  the  life  of  the  said  brother 
and  sister,  and  upon  the  further  trust  that 
the  balance  of  said  trust  estate,  if  any, 
should  be  used  for  the  creation,  erection, 
maintenance,  and  endowment  of  an  old 
men's  home  in  or  near  Chicago.  Then  fol- 
lows in  the  decree  a  detailed  statement  as 
to  the  management  and  care  of  said  old 
men's  home  from  said  funds  in  accordance 
with  the  provisions  of  the  will. 

November  2,  1906,  the  county  court  of 
Cook  county  appointed  an  appraiser  to 
recommend  the  amount  of  inheritance  tax 
in  said  estate.  In  March,  1907,  the  probate 
court  of  Cook  county  approved  the  final 
report  of  the  Union  Trust  Company,  ad- 
ministrator with  the  will  annexed  of  said 
estate  in  Cook  county,  including  the  com- 
promise settlement  with  the  widow.  In 
August,  1909,  the  appraiser  reported  to  the 
county  judge  of  Cook  county  bis  appraise- 
ment, and  the  report  was  approved  by  said 
county  judge.  From  the  order  approving 
the  report  all  parties  appealed  to  the 
county  court  of  Cook  county.  That  court 
thereafter  entered  an  order  fixing  an  in- 
heritance tax  on  all  rights  to  succeed  to 
the  property  of  said  testator,  including 
the  legacies  that  had  been  paid  by  the 
California  administrator,  less  the  ex^np- 
tions  allowed  by  the  law  of  this  state.  The 
tax  assessed  by  the  order  of  the  county 
court  against  the  legacies  paid  in  full,  and 
the  present  value  of  those  to  be  paid  here- 
after by  the  Northern  Trust  Company,  was 
$6,567.10.  There  were  also  future  interests 
included  in  said  fund  paid  the  trust  com- 
pany by  the  California  administrator  which 
might  hereafter  be  required  to  pay  an  in- 
heritance tax  in  this  state.  The  order  of 
the  county  court  also  appraised  the  prop- 
erty received  by  Maud  A.  Robinson  King, 
the  widow,  at  $2,044,635.82,  and  fixed  the 
tax,  after  allowing  the  exemptions,  at 
$20,246.85.  The  county  court  held  as  a 
proposition  of  law  that  the  Union  Trust 
Company  of  Chicago,  both  as  administrator 
with  the  will  annexed  and  in  its  corporate 
capacity,  was  liable  for  the  inheritance  tax 
of  said  widow,  with  interest  until  paid, 
and  was  also  liable  for  all  inheritance  taxes, 
with  interest,  due  and  owing  in  said  estate, 
and  that  said  Union  Trust  Company,  as 
administrator  with  the  will  annexed  and 
individually,  and  the  Northern  Trust  Com- 
pany,  as  trustee  and  individually,  were 
jointly  and  severally  liable  for  all  inher- 
itance taxes,  and  interest,  on  all  legacies 
and  successions  payable  out  of  the  funds 
limited   to  said   Northern  Trust   Company. 

It    is    insisted    by    appellants    that    the 
L.R^.1915D. 


county  court  was  without  authority,  under 
the  law,  to  include  the  personal   property 
situated  in  California  in  fixing  the  inher- 
itance tax.     Tliey  argue  that  tlie  power  to 
tax  is  limited  to  property  over  which  the 
sovereign  power  of  the  state  extends,  and 
that   the   personal    property   of   a   resident 
decedent  located  outside  of  Illinois  is  not 
within    the    dominion    of    the    state.      The 
ancient  maxim  of  the  law  was  that  the  per- 
sonal   property    followed   the   person.     The 
great  increase  in  that  class  of  property  has 
necessitated     certain     limitations     of     the 
maxim,   especially   in  matters  of  taxation. 
"It  is  still  the  law  that  personal  property 
is    sold,    transmitted,    bequeathed    by    will, 
and    is   descendible    by    inheritance   accord- 
ing to  the  law  of  the  domic il  and  not  by 
that  of  its  situs.''    Eidman  v.  Martinez,  184 
U.  S.  578,  46  L.  ed.  697,  22  Sup.  Ct.  Rep. 
515.     The  general  rule  in  this  country   is 
that    the    succession    to    movable    property 
is    governed    by    the    law    of    the    owner's 
domicil  at  the  time  of  his  death.     Froth- 
ingham  v.  Shaw,  175  Mass.  59,  78  Am.  St. 
Rep.   475,   55   N.  E.  623.     When,   however, 
we  apply  the  laws  of  another  jurisdiction, 
we  do  so  because  the  principles  of  comity 
recognize  that  those  laws  are  applicable  to 
a   particular   case.      The   succession    deter- 
mined by  the  law  of  domicil   is  generally 
recognized     in    other    jurisdictions.      This 
recognition,    however,    is    limited    by    the 
policy  of  the  local  law,  especially  in  mat- 
ters   of    taxation    and    the    subjecting    of 
the   personal   property    of   nonresidents   to 
the  claims  of  local  creditors.     The  law  in 
California   is  that  the  distribution  of  the 
decedent's  personal  estate  will  be  governed 
by   the   law   of   his   actual   domicil   at   the 
time  of  his  death,  subject  to  certain  lim- 
itations not  here  involved.     Apple's  Estate, 
66  Cal.  432,  6  Pac.  7;   Murphy  v.  Crouse, 
135  Cal.   14,  87  Am.  St.  Rep.  90,  66  Pac. 
971.     "No   one   doubts   that   succession   to 
a  tangible  chattel  may  be  taxed  wherever 
the  property   is  found,   and   none  the   less 
that  the  law  of  the  situs  accepts  its  rules 
of  succession  from  the  law  of  the  domicil, 
or  that  by  the  law  of  the  domicil  the  chattel 
is  part  of  a  universiiaa  and  is  taken  into 
account  again  in  the  succession  tax  there.'' 
Blackstone   v.    Miller,    188   U.    S.    189,   47 
L.  ed.  439,  23   Sup.   Ct.   Rep.  277.     There 
is    no    constitutional    objection    to    a    law 
which  lays  an  inheritance  or  succession  tax 
according    both    to    the    principle    of    the 
domicil  and  to  the  principle  of  the  situs, 
although   this  may  result  in  double  taxa- 
tion.    1  Whart.  Confl.  L.  3d  ed.  §  80f.     It 
may    be    inexpedient    or    inconsistent    that 
one  state  should  tax  according  to  the  situs 
and  the  other  at  the  same  time  according 
to  the  fiction   that  succession   after  death 
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is  goyemed  by  the  domicil  of  the  decedent, 
but  these  inconsiBtencies  infringe  no  rule 
of  constitutional  law.  Blackstone  v.  Miller, 
supra. 

Counsel  have  cited  many  authorities  with 
reference  to  the  power  of  a  state  as  to  gen- 
^'al  taxes.  Laws  imposing  general  taxes 
upon  real  and  personal  property  are  not 
eontrolling  and  usually  give  little  assist- 
ance in  considering  the  legality  of  inher- 
itance taxes.  People  y.  Griffith,  245  111. 
532,  92  N.  E.  313.  We  therefore  deem  it 
unnecessary  to  discuss  or  distinguish  those 
authorities.  Council  y.  Crosby,  210  111.  380, 
71  N.  E.  350,  cited  and  relied  on,  is  not  in 
point  here,  because  the  question  there  was 
whether  an  inheritance  tax  could  be  col- 
lected in  this  state  on  real  estate  in  another 
state,  and  this  court  held  that  lands  in  a 
sister  state  pass,  not  under  the  laws  of 
this  state,  but  under  those  of  the  state 
where  the  land  is  situated.  That,  howeyer, 
is  not  the  law  with  reference  to  personal 
property  in  another  state. 

Counsel  also  rely  on  Keeney  v.  New  York, 
222  U.  S.  525,  56  L.  ed.  299,  38  L.R.A.(N.S.) 
1139,  32  Sup.  Ct.  Rep.  105.  In  that  case 
Susan  A.  Keeney,  a  resident  of  New  York, 
executed  in  that  state  a  deed  whereby  she 
conyeyed  a  cattle  ranch  in  Texas  and  cer- 
tain  stocks  and  bonds  to  the  Fidelity  Trust 
Company  of  Newark,  New  Jersey,  to  hold 
in  trust  during  her  lifetime,  and,  after  her 
death,  to  be  paid  to  her  children  or  their 
issue.  The  court,  in  discussing  the  question 
as  to  whether  certain  stocks  and  bonds  in 
New  Jersey  were  chargeable  with  a  transfer 
tax  in  New  York,  after  the  death  of  Susan 
A.  Keeney,  said  (222  U.  S.  537,  56  L.  ed. 
306,  38  L.R.A.(N.S.)  1150,  32  Sup.  Ct.  Rep. 
108)  that  "the  real  estate  and  tangible 
property  in  Texas  were  not  within  the 
taxing  jurisdiction  of  the  state  of  New 
York,  and  there  was  no  effort  to  tax  the 
transfer  of  that  property/'  Counsel  argue 
irom  this  statement  that  the  court  intended 
to  include  in  the  term  ^tangible  property  in 
Texas"  personal  property  in  that  state,  and 
to  hold  personal  property  not  situated  in 
New  York  could  not  be  compelled  to  pay  a 
transfer  or  inheritance  tax.  That  certainly 
was  not  the  holding,  for  the  opinion  con- 
tinues: '*It  is  urged  that  on  the  flam>i 
principle  the  stocks  and  bonds  could  not 
be  taxed  because  they  were  in  New  Jersey 
in  the  hands  of  a  trustee  holding  title  and 
possession  by  yirtue  of  a  deed  made  three 
years  before  the  grantor  died,"  and  the 
property  in  New  Jersey  was  held  subject 
to  the  New  York  transfer  tax. 

We  belieye  the  authorities  are  a  unit  in 
holding  that  personal  property  within  the 
jurisdiction  of  a-  foreign  state  may  be  made 
subject  to  a  succession  or  inheritance  tax 
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in  the  place  of  the  decedent's  or  testator's 
domicil.  See,  in  addition  to  the  authorities 
already  cited,  McCurdy  y.  McCurdy,  197 
Mass.  248,  16  L.RJ^.(N.S.)  329,  83  N.  E. 
881,  14  Ann.  Cas.  859;  Re  Swift,  137  N.  Y. 
77,  18  L.RA.  709,  32  N.  E.  1096 ;  Re  Hull, 
111  App.  Diy.  322,  97  N.  Y.  Supp.  701; 
Re  Miller,  182  Pa.  157,  37  Atl.  lOQO;  Hop- 
kin's  Appeal,  77  Conn.  644,  60  Atl.  657; 
Re  Howard,  80  Vt.  489,  68  Atl.  513;  Dos 
Passos,  Inheritance  Tax  Law,  2d  ed.  §  46; 
Dicey,  Confl.  L.  2d  ed.  664;  McElroy,  Trans- 
fer Tax  Law,  120,  37  Cyc.  1654,  and  cases 
cited.  The  constitutional  right  of  a  state 
to  impose  such  a  tax  at  the  domicil  of  the 
decedent  cannot  be  questioned.  The  dis- 
cussion in  many  of  the  decisions  relied  on 
by  appellants  turns  on  the  meaning  of  the 
statute,  and  whether  the  l^islatur«  in- 
tended to  leyy  such  a  tax. 

The  inheritance  tax  law  of  New  York 
contemplated  that  such  a  tax  should  be 
imposed*  Re  Swift,  137  N.  Y.  77,  18  L.R.A. 
709,  32  N.  £.  1096.  That  act,  after  that 
decision,  so  far  as  it  affects  this  question, 
was  substantially  adopted  in  this  state. 
It  must  be  presumed,  therefore,  that  our 
legislature  intended  it  to  receiye  the  con- 
struction given  it  by  the  courts  of  New 
York.  People  y.  Griffith,  supra.  The  per- 
sonal property  of  the  testator  in  California 
at  the  time  of  his  death  was  subject  to  the 
payment  of  inheritance  taxes  in  Illinois. 

The  further  contention  is  made  that  the 
trial  court  in  entering  the  order  fixing  the 
inheritance  taxes  on  the  personal  property 
found  in  California  failed  to  glye  due 
faith  and  credit  to  the  decree  of  the  superior 
court  of  Los  Angeles  county  distributing 
the  estate  and  discharging  the  adminis- 
trator. That  decree  found  that  all  claims 
presented  against  said  estate  had  been  paid, 
including  taxes  and  inheritance  taxes,  and 
ordered  that  the  administrator  and  his 
sureties  be  relieyed  of  any  obligations 
thereafter  incurring.  Was  this  finding  con- 
elusiye,  under  the  statutes  and  practice 
of  the  courts  of  California,  as  to  all  claims 
against  the  estate,  the  executor,  l^atees, 
or  distributees? 

In  Tilt  y.  Kelsey,  207  U.  S.  43,  62  L.  ed. 
95,  28  Sup.  Ct.  Rep.  1,  the  New  York  court 
attempted  to  assess  an  inheritance  tax 
against  the  property  and  the  executor 
when  the  estate  had  already  been  admin- 
istered upon  and  distributed  in  New  Jersey; 
the  New  Jersey  court  holding  that  the 
testator  was  a  resident  of  that  state.  The 
New  York  court  held  that  the  testator  was 
a  resident  of  New  York.  The  United  States 
Supreme  Court  in  that  case  held  that  the 
New  York  courts  were  not  precluded  by  the 
New  Jersey  courts  from  inyestigating 
whether  or  not  the  testator  was  a  resident 
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of  New  Jersey  or  of  New  York.  It  further* 
held  that  under  tke  law  and  usage  in  the 
courts  of  New  Jersey,  as  presented  in  that 
record,  the  New  Jerfifey  court  had  juris- 
diction to  prohate  the  will  and  administer 
the  estate  and  direct  the  filial  distribution, 
which  should  be  final  so  far  as  concerned 
any  person  who  had  a  demand  against  the 
estate;  that,  in  ascertaining  what  faith 
and  credit  must  be  given  to  the  judicial 
proceedings  in  New  Jersey  to  carry  into 
effect  the  constitutional  provision  as  to 
full  faith  and  credit  being  given  to  the 
judgment  of  any  court  in  the  United  States, 
it  must  be  ascertained  what  credit  is  given 
to  such  judicial  proceedings  by  the  laws  of 
New  Jersey;  that  the  full  faith  and  credit 
to  be  given  to  the  judgments  of  any  court 
under  the  Constitution  of  the  United  States 
mean  such  faith  and  credit  as  are  given  in 
the  state  where  rendered;  that  "they  can 
have  no  greater  or  less  or  other  effect  in 
other  courts  than  in  those  of  their  own 
state."  The  court  held  that  on  the  record 
there  presented  the  decree  of  the  New  Jer- 
sey court  was  a  final  bar  to  all  claims  as 
against  the  estate  and  against  the  executors 
and  distributees  of  the  property. 

In  the  last  case  cited  the  United  States 
Supreme  Court  did  not  refer  to  the  case  of 
Borer  v.  Chapman,  119  U.  S.  587,  30  L.  ed. 
532,  7  Sup.  Ct.  Rep.  342i  In  the  Borer 
Case  a  citizen  in  New  Jersey  recovered 
judgment  in  a  civil  action  on  a  contract 
against  a  citizen  of  Minnesota  whose  prop- 
erty was  situated  principally  in  California, 
and  who  died  testate,  leaving  real  estate 
and  personal  property  to  various  persons 
in  Minnesota.  His  will  was  admitted  to 
probate  in  Minnesota  and  letters  testa- 
mentary issued  thereon.  Ancillary  proof 
was  then  made  in  California  and  letters 
issued  on  the  certified  copy  of  the  will,  and 
the  estate  was  administered  in  California 
in  accordance  with  the  laws  of  that  state 
and  distributed  according  to  the  will.  The 
final  account  was  rendered  to  the  probate 
court  in  California  and  the  executor  dis- 
charged, by  that  court.  A  creditor  in  Min- 
nesota did  not  present  his  claim  for  pay- 
ment in  California.  This  creditor  brought 
suit  in  Minnesota  against  one  of  the  Min- 
nesota executors.  The  United  States  Su- 
preme Court  held  that  the  creditor  was  not 
barred  by  the  proceedings  and  decree  in 
California  from  the  pros^ution  of  the  suit; 
that  he  had  a  right  to  follow  into  the  hands 
of  the  holders  in  Minnesota,  whether  a 
legatee  or  executor,  the  assets  of  the>  de- 
ceased which  had  been  distributed  by  the 
order  of  the  probate  court  in  California; 
and  that  the  Minnesota  court,  in  so  doing, 
was  not  contravening  that  provision  of  the 
Constitution  respecting  the  faith  to  be 
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given  to  the  judgments  and  public  acts 
in  every  other  state.  The  question  in  the 
Borer  suit,  so  far  as  we  can  see,  differed 
from  Tilt  v.  Kelsey  only  in  that  in  the 
latter  case  all  of  the  property  was  finally 
distributed  in  New  Jersey,  while  in  the 
Borer  Case  only  a  part  of  the  funds  was 
distributed  in  California.  Under  the  hold- 
ing in  the  Borer  Case  the  contentions  of 
appellants  on  this  point  are  without  force. 

Without  attempting  here  to  decide 
whether  these  two  cases  are  in  conflict  or 
can  be  distinguished,  we  will  consider 
whether,  under  the  rules  of  law  laid  down 
in  Tilt  V.  Kelsey,  supra,  on  the  facts  in 
this  record,  the  county  court  of  Cook 
county,  in  entering  this  judgment  as  to  the 
inheritance  tax,  contravened  constitutional 
provisions.  The  New  York  courts,  after  a 
somewhat  elaborate  discussion  of  a  similar 
question,  held  that  such  a  decree  of  a  Cali* 
fornia  court  was  binding  only  'ton  heirs, 
legatees,  or  devisees,"  and  did  not  preclude 
collecting  claims  for  inheritance  taxes  in 
another  state.  Re  Cummings,  142  App. 
Div.  377,  127  N.  Y.  Supp.  109.  While  we 
might  not  agree  with  all  the  reasoning  in 
that  case,  we  think  the  conclusion  was  cor- 
rect. If  it  be  conceded,  as  contended  by 
appellants,  that  under  the  statutes  of  Cali- 
fornia, as  construed  by  her  courts,  ordi- 
nary claims  of  creditors  against  an  estate 
should  be  presented  to  the  probate  court, 
and  that  its  determination  as  to  such 
claims,  whether  the  creditor  appears  and 
presents  his  claim  or  fails  to  appear>  will 
be  conclusive,  "subject  only  to  be  reversed, 
set  aside,  or  modified  <m  appeal"  (William 
Hill  Co.  V.  Lawler,  116  Cal.  359,  48  Pac. 
323;  Crew  v.  Pratt,  119  Cal.  139,  51  Pac. 
38;  Toland  v.  £arl,  129  Cal.  148,  79  Am. 
St.  Rep.  100,  61  Pac.  914;  Childs  v.  De 
Laveaga,  150  Cal.  281,  89  Pac.  82;  St. 
Mary's  Hospital  v.  Perry,  162  Cal.  338,  92 
Pac  864),  does  it  follow  that  the  claim  for 
the  Illinois  inheritance  tax  must  be  so 
presented  in  order  not  to  be  barred? 

An  inheritance  tax  has  been  hdd  by  the 
courts  of  California  not  to  be  one  of  the 
expenses  of  administration,  or  a  charge 
upon  the  general  estate  of  the  decedent, 
but  in  the  nature  of  an  impost  tax  or  tax 
upon  the  right  of  succession^  to  be  imposed 
upon  the  several  amounts  of  the  decedent's 
estate  to  which  the  successors  thereto  are, 
respectively,  entitled.  It  is  a  charge  against 
each  share  or  interest  according  to  its 
value,  and  against  the  person  entitled 
thereto.  Re  Chesney,  1  Cal.  App.  31,  81 
Pac.  679;  Re  Wilmerding,  117  Cal.  281,  49 
Pac.  18L  That  is  also  the  law  in  this 
state.  People  ex  rel.  Qeorge  v«  Nelms,  241 
lU.  671,  89  N.  B.  683.  It  was  the  intention 
of  the  legislature  in  this  state  that  a  per- 
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son  should  be  taxed  only  on  the  beneficial  | 
interest  which  he  receives.  It  is  not  a  tax 
on  the  estate,  but  on  the  right  to  receive 
a  portion  of  the  estate.  Such  is  the  law 
generally.  Knowlton  v.  Moore,  178  U.  S. 
41,  44  L.  ed.  969,  20  Sup.  Ct.  Rep.  747; 
Re  Westum,  152  N.  Y.  93,  46  N.  £.  316. 
The  California  courts  have  held  that  under 
its  probate  act  the  probate  court  can  do  no 
more  than  pay  the  claims  against  an  estate 
and  distribute  the  remainder  to  the  heirs 
and  devisees,  or  direct  the  administrator 
to  do  BO;  that  it  has  no  power  to  appro- 
priate the  share  of  an  heir  or  devisee  to 
the  payment  of  his  debts.  Re  Norac,  35 
Cal.  392,  96  Am.  Dec,  111;  Duusmoor  v. 
Furstenfeldt,  88  Cal.  522,  12  LJI.A.  608, 
22  Am.  St  Rep.  331,  26  Pac.  .518;  3  Kerr's 
Cyclopedic  Codes  of  California  Civil  Proc. 
I  1666,  p.  2145.  True,  the  California  stat- 
ute provides  that  the  administrator  or 
executor  may  retain  out  of  the  fundi  in  his 
hands  sufficient  to  pay  the  inheritance  tax 
imposed  by  the  California  statute,  but  that 
provision  has  no  reference  to  an  inheritance 
tax  imposed  by  a  foreign  jurisdiction 
against  a  portion  of  the  estate  or  against 
the  person  entitled  thereto.  Under  the 
statute  and  practice  of  California  courts, 
the  Illinois  inheritance  tax  must  be  held 
to  be  a  claim  or  debt  against  the  dis- 
tributee or  a  portion  of  the  estate,  and  not 
against  the  estate  itself.  The  conclusion 
necessarily  follows  that  the  judgment  of  the 
county  court  did  not  deny  to  the  California 
court  proceedings  in  question  the  full  faith 
and  credit  to  which  they  were  entitled  by 
the  Constitution  and  laws  of  the  United 
States. 

The  order  of  the  county  court  did  not 
attempt  to  impose  a  liability  upon  the  Cali- 
fornia administrator  or  his  bondsmen,  or 
create  a  lien  on  any  property  in  that  state. 
Section  5  of  the  inheritance  tax  act  provides 
that  executors,  administrators,  and  trustees 
shall  be  personally  liable  for  the  payment 
of  taxes  and  interest.  This  provision  of 
the  statute  applies  only  to  property  within 
this  state  at  the  date  of  the  testator's  death, 
or  to  property  that  thereafter  comes  into 
the  possession  of  the  executor,  adminis- 
trator, or  trustee.  The  administrator  here 
received  none  of  the  California  personal 
property  or  its  proceeds.  A  part  of  it  was 
paid  out  in  costs  of  administration  in  that 
state  and  to  the  legatees  and  the  balance 
turned  over  to  the  trustee  under  the  will, 
the  Northern  Trust  Company.  Under  our 
law  the  administrator  or  executor  or  trus- 
tee cannot  retain  out  of  the  property  that 
comes  into  his  hands  as  a  gross  amount  the 
entire  sum  of  the  inheritance  taxes  imposed. 
That  law  intended  that  -  a  person  should 
be  taxed  only  on  the  beneficial  interest  that 
L.R«A.1915D. 


he  received  (People  ex  rd.  George  ▼. 
Nehns,  supra),  and  the  administrator  or 
executor  can  only  retain  from  any  legacy 
the  inheritance  tax  due  on  that  legacy. 

Section  4  of  the  inheritance  tax  law  of 
this  state  ]Hrovides  that  any  trustee  "hav- 
ing any  charge  or  trust  in  legacies  or  prop- 
erty for  distribution,  subjeot  to  the  said 
tax,  shall  deduct  the  tax  therefrom."  The 
Northern  Trust  Company,  as  trustee,  is 
charged  with  the  responsibility  of  paying 
out  of  the  respective  amounts  of  the  Cali- 
fornia personal  property  that  came  to  its 
possession  for  the  various  beneficiaries,  the 
Illinois  inheritance  tax  on  such  legacies  be- 
fore paying  the  legacies,  but  neither  the 
administrator  nor  said  trustee  should  be 
charged  with  the  inheritance  taxes  on 
those  legacies  which  did  not  come  to  their 
hands,  but  were  paid  out  directly  by  the 
California  administrator.  While  such  pay- 
ment directly  by  said  California  adminis- 
trator did  not  make  the  legacies  so  paid 
free  from  tho  Illinois  inheritance  tax,  yet 
the  collection  of  that  tax,  if  possible  to 
be  made  at  all,  would  be  from  the  indi- 
vidual beneficiaries.  There  seems  to  be  no 
dispute  that  the  correct  amount  of  inher- 
itance taxes  was  imposed  in  the  county 
court  as  to  trust  funds  paid  over  to  the 
Northern  Trust  Company  by  the  California 
administrator,  if  that  court  had  the  right 
to  impose  any  tax  as  to  the  California 
assets.  As  we  understand  this  record,  some 
of  these  taxes  are  due  now,  and  some  may 
fall  due  hereafter. 

Counsel  for  appellants  further  insist  that 
the  court  erred  in  basing  the  inheritance 
tax  against  Maud  Robinson  King,  the 
widow,  on  a  supposed  succession  by  her  to 
one  half  of  the  entire  estate.  If  the  ante- 
nuptial  agreement  was  valid  and  binding 
upon  the  widow,  she  would  only  be  entitled 
to  receive  the  $100,000  under  said  contract 
and  an  additional  $10,000  as  a  legacy  under 
the  will,  and  the  inheritance  tax  on  her 
right  to  succeed  would  be  fixed  on  such 
amounts.  People  v.  Field,  248  111.  147,  33 
LJIA.(N.S.)  230,  93  N.  E.  721.  If  said 
antenuptial  agreement  was  void,  then, 
under  the  statute,  she  could  renounce  her 
rights  under  the  will  and  elect  to  take,  in 
lieu  of .  dower  and  other  rights,  one  half 
of  the  real  and  person'al  estate  af^cr  the^ 
payment  of  just  debts  and  claims.  In  the 
latter  event  the  amount  of  the  inheritance 
tax  would  be  fixed  by  the  amount  that 
she  was  entitled  to  receive  under  the 
statute.  Billings  v.  People,  189  111.  472,  59 
L.R.A.  807,  59  N.  E.  798. 

It  is  contended  by  counsel  for  the  people 
that  the  renunciation  under  the  will  filed 
in  the  probate  court  of  Cook  county,  taken 
in  connection  with  the  compromise,  canceled 
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and  rendered  nnll  and  Toid  the  antenuptial 
contract,  while  counsel  for  the  appellants 
insist  that  the  settlement  did  not  render 
the  contract  void,  but  was  simply  a  com- 
promise to  adjust  the  differences  between 
the  contending  interests.  The  estate,  under 
the  statute  of  descent  or  by  the  statute 
of  wills,  vests  in  the  party  entitled  to 
receive  it  upon  the  death  of  the  decedent. 
The  inheritance  tax  accrues  at  the  time 
the  estate  vests.  If,  in  order  to  avoid 
litigation,  the  legatees,  contestants,  and 
others  in  interest  under  a  will  compromise 
their  claims,  the  concessions  made,  while 
binding  upon  the  parties,  take  effect  under 
the  agreement,  and  are  not  a  modification 
of  the  will  or  the  rights  under  it,  or  under 
the  intestate  laws  of  the  state.  Re  Graves, 
242  111.  212,  89  X.  E.  978;  Baxter  v.  The 
Treasurer,  209  Mass.  459,  95  N.  E.  854.  To 
permit  the  heirs,  legatees,  and  parties  in- 
terested in  an  estate  to  change,  by  agree- 
ment among  themselves  after  the  death  of 
the  testator  or  decedent,  the  proportionate 
amounts  of  the  property  on  which  the 
respective  beneficiaries  should  pay  an  inher- 
itance tax,  might  in  some  instances  prac- 
tically deprive  the  state  of  all  power  of 
collecting  any  inheritance  tax.  Without  set- 
ting out  at  length  the  details  of  the  decree 
of  the  circuit  court  confirming  the  com- 
promise agreement,  we  deem  it  sufficient  to 
say  that  we  do  not  think  the  decree  or  the 
agreement  annulled  and  set  aside  the  ante- 
nuptial contract.  They  constituted  an  ad- 
justment and  compromise  of  the  dispute  as 
t  the  validity  of  the  antenuptial  contract, 
whereby  the  widow  received  much  less  than 
she  would  have  received  under  the  statute 
if  she  had  renounced  the  will  and  the  ante- 
nuptial contract  was  held  void,  but  much 
more  than  she  would  have  received  under 
the  antenuptial  contract  and  the  will.  The 
widow  received  from  the  estate  of  tl?e  tes- 
tator, as  her  beneficial  interest  under  the 
will  and  the  intestate  laws  of  this  state, 
$110,000,  and  this  is  the  amount  upon  which 
she  should  pay  an  inheritance  tax,  less 
the  exemption  to  which  she,  as  widow,  is 
entitled.  The  county  court  should  have  so 
held. 

The  judgment  of  the  county  court  will  be 
reversed  and  the  cause  remanded  to  that 
court  for  further  proceedings  in  harmony 
with  the  views  herein  expressed. 

Petition  for  rehearing  deni<»d  October  3, 
1912. 

Writ    of    error    dismissed    by    Supreme 
Court  of  United  States  for  want  of  finality 
in  judgment,  April  13,  1914,  234  U.  S.  748, 
58  L.  ed.  1575,  34  Sup.  Ct.  Rep.  673. 
L.R.A.1915D. 
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PITTSBURGH,  CINCINNATI,  CHICAGO,  & 
ST.  LOUIS  RAILWAY  COMPANY,  Appt., 

V. 

STATE  OF  INDLANA. 

(180  Ind.  245,  102  N.  E.  25.) 

Interstate  commerce  —  form  of  cars  — 
power  of  state. 

1.  A  state  may,  without  interfering  with 
the  commerce  clause  of  the  Federal  Consti- 
tution, prescrlble  the  length  of  and  form  of 
running  gear  upon  cabooee  cars  used  in  the 
state;  at  least  in  the  absence  of  any  legis- 
lation by  Congress  or  attempted  regulation 
by  the  Interstate  Commerce  Commission  up- 
on the  subject. 

£>vidence  —  to  prove  unconstitutional- 
ity of  statute  —  admissibility. 

2.  Evidence  is  not  admissible  to  show 
that  a  statute  requiring  caboose  cars  to  be 
of  a  certain  length  and  to  be  mounted  on 
certain  running  gear  is  unreasonable  be- 
cause cars  corresponding  to  those  specified 
are  not  required  for  safety,  and  therefore 
that  the  statute  which  places  additional 
expense  on  railroad  companies  is  void  as 
taking  property  without  due  process  of  law. 

Same  —  judical  notice  —  constitutional- 
ity of  statute. 

3.  The  court  does  not  judicially  know 
that  a  caboose  car  24  feet  long  with  ad- 
justable and  oscillating  j[our-wheeled  trucks 
is  not  more  safe  than  one  18  feet  long  with 
two-wheeled  rigid  ones,  so  as  to  declare  a 
statute  requiring  a  change  from  the  one  to 
the  other  unconstitutional  as  taking  prop- 
erty without  due  process  of  law. 

Statute  —  separable  sections  —  right  to 
question  constitutionality. 

4.  A  railroad  company  prosecuted  for 
violating  the  provisions  oi  a  statute  requir- 
ing it  to  remodel  caboose  cars  which  go  into 
the  shop  for  repairs  cannot  question  the 
validity  of  sections  of  the  statute  attempt- 
ing to  confer  powers  upon  the  Railroad  Com- 
mission, the  provisious  of  which  are  not 
necessary  to  the  determination  of  the  cause, 
and  are  separable  from  the  sections  under 
which  the  prosecution  is  conducted. 

(June  3,  1913.) 

Xote.  —  Consideration  of  extrinsic  evi' 
dence  to  show  unconstitutionality  of 
statute. 

This  note  is  supplemental  to  the  note  to 
Stevenson  v.  Colgan,  14  L.R.A.  459. 

Cases  as  to  evidence  of  passage  of  acta 
are  excluded.  On  that  question,  see  note 
to  Atchison,  T.  &  S.  F.  R.  Co.  v.  State,  40 
L.R.A.(X.S.)   1. 

This  note  includes  only  the  comparatively 
few  cases  where  the  subject  is  discussed.  It 
will  be  seen  that  in  most  of  the  cases  cited 
infra,  the  court  declined  to  take  evidence. 
On  the  other  hand  in  the  rate  cases  it  is  a 
matter  of  course  to  admit  without  discubsion 
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APPEAL  bj  defendant  from  a  judgment 
of  the  Criminal  Court  for  Marion 
County  convicting  it  of  violating  the  act 
regulating  the  size  and  oonBtruction  of 
cabooae  cars.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Samuel  O.  Pickens  and  Owen 
Pickens,  for  appellant: 

The  act  of  March  1,  1911,  is  a  regulation 
of  interstate  commerce,  and  therefore  void, 
in  that  it  is  repugnant  to  §  8  of  article  1 
of  the  Constitution  of  the  United  States 
and  the  laws  of  the  United  States  made 
tliereunder  and  in  pursuance  thereof. 

Western  U.  Teleg.  Co.  v.  James,  162  U.  8. 
650,  655,  40  L.  ed.  1105,  1106,  16  Sup.  Ct. 
Rep.  934;  Hannibal  &  St.  J.  R.  Co.  v.  Hu- 
sen,  95  U.  S.  465,  24  L.  ed.  527;   Hall  v. 


De  Cuir,  95  U.  S.  485,  490,  497,  24  L.  ed. 
547,  548,  551 ;  Bowman  v.  Chicago  &  N.  W. 
R.  Co.  126  U.  S.  465,  31  L.  ed.  700,  1  Inters. 
Com.  Rep.  823,  8  Sup.  Ct.  Rep.  689,  1062; 
Gloucester  Ferry  Co.  v.  Pennsylvania,  114 
U.  S.  196,  29  L.  ed.  158,  1  Inters.  Com. 
Rep.  382,  5  Sup.  Ct.  Rep.  826;  Henderson 
V.  New  York  (Henderson  v.  Wickham),  92 
U.  S.  259,  272,  23  L.  ed.  543,  549;  Lake 
Shore  &  M.  S.  R.  Co.  v.  Ohio,  173  U.  S. 
285,  43  L.  ed.  702,  19  Sup.  Ct.  Rep.  465; 
Southern  it  Co.  v.  United  States,  222  U.  8. 
20,  56  L.  ed.  72,  32  Sup.  Ct.  Rep.  2,  3 
N.  C.  C.  A.  822;  Northern  P.  R.  Co.  v. 
Washington,  222  U.  S.  370,  56  L.  ed.  237, 
32  Sup.  Ct.  Rep.  160;  2  Willoughby,  Const 
§  310;  Southern  R.  Co.  v.  Reid,  222  U.  S. 
424,  56  L.  ed.  257,  32  Sup.  Ct.  Rep.  140; 


evidence  of  facts  bearing  upon  the  question 
whether  the  rate  is  or  is  not  reasonable. 

VV  hatever  the  practical  result  in  a  par- 
ticular case,  it  must  be  admitted  in  theory 
(1)  that  a  constitutional  right  is  entitled 
to  protection;  (2)  that  the  courts  will  pro- 
tect it  against  tlxe  assault  of  the  legisla- 
ture, and  (3)  that  if  necessary  they  will 
take  extrinsic  evidence  for  that  purpose  (as, 
for  example,  in  the  rate  cases).  There  is 
therefore  no  general  principle  of  law  that 
the  courts,  in  considering  the  validity  of  a 
statute,  are  limited  to  facta  of  which  they 
may  take  judicial  notice. 

"If  ...  a  statute  purporting  to  have 
been  enacted  to  protect  the  public  health, 
the  public  morals,  or  the  public  safety  has 
no  real  or  substantial  relation  to  those  ob- 
jects, or  is  a  palpable  invasion  of  rights 
secured  by  the  fundamental  law,  it  is  the 
duty  of  the  courts  to  so  adjudge."  Harlan, 
J.,  obiter,  in  Mugler  v.  Kansas,  123  U.  S. 
023,  31  L.  ed.  205,  8  Sup.  Ct.  Rep.  273. 

In  Chicago,  M.  A,  St.  P.  R.  Co.  v.  Tomp- 
kins, 176  U.  S.  167,  44  L..ed.  417,  20  Sup. 
Ct.  Rep.  336,  Brewer,  J.,  said:  "Courts 
may  not  inquire  whether  any  given  act  is 
wise  or  unwise,  and  only  when  such  act 
trespasses  upon  vested  rights  may  the  courts 
intervene.  A  single  illustration  will  make 
this  clear:  It  is  within  the  competency  of 
the  legislature  to  determine  when  and  what 
property  shall  be  taken  for  public  uses. 
That  question  is  one  of  policy  over  which 
the  courts  have  no  supervision;  but  if,  af- 
ter determining  that  certain  property  shall 
be  taken  for  public  uses,  the  legislature 
proceeds  further,  and  declares  that  only  a 
certain  price  shall  be  paid  for  it,  then  the 
owner  may  challenge  the  validity  of  that 
part  of  the  act,  may  contend  that  his  prop- 
erty is  taken  without  due  compensation; 
and  the  It^islative  determination  of  value 
docs  not  preclude  an  investigation  in  the 
proper  judicial  tribunals.  The  same  prin- 
ciple applies  when  vested  rights  of  property 
are  disturbed  by  a  legislative  enactment  in 
respect  to  rates." 

Having  thus  reached  the  principle  that 
the  courts,  if  necessary,  can  and  will  take 
evidence  to  protect  a  constitutional  right 
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against  a  legislative  assault,  it  does  not 
seem  possible  at  present  to  go  further  and 
point  out  any  general  rule  declaring  in  what 
cases  they  will  take  evidence,  and  in  what 
cases  they  will  limit  their  inquiry  to  facts 
of  which  they  may  take  judicial  notice.  In 
general,  the  courts  will  not  take  evidence, 
for  example,  to  overthrow  health  statutes, 
and  if  the  health  cases  seem  to  be  governed 
by  a  general  rule  that  the  courts  will  not  in- 
terfere with  the  decision  of  the  legislature 
upon  a  question  where  there  is  a  controversy 
as  to  the  facts,  how  are  we  to  distinguish 
the  rate  cases  except  by  the  assumption  that 
the  salient  fact  is  capable  of  exact  ascer- 
tainment in  the  rate  cases,  and  not  in  tJie 
health  cases,  that  the  one  is  matter  of  fact 
and  the  other  matter  of  opinion,  which  is 
hardly  satisfactory.  That  there  is  no  rule 
of  law  on  the  subject  is  indicated  by  the  re- 
markable statement  in  Monongahela  Bridge 
Co.  V.  United  States,  216  U.  S.  177,  64  L.  ed. 
435,  30  Sup.  Ct.  Rep.  356,  where  the  court, 
in  refusing  to  review  the  decision  of  tlie 
Secretary  of  War  under  the  Federal  statute 
oi  1899,  that  a  certain  hridge  was  an  unrea- 
sonable obstruction  to  free  navigation,  said: 
"Learned  counsel  for  the  defoidant  suggests 
some  extreme  cases  showing  how  reckless 
and  arbitrary  might  be  the  action  of  execu- 
tive ofUcers  proceeding  under  an  act  of  Con- 
gress, the  enforcement  of  which  afTects  the 
enjoyment  or  value  of  private  property.  It 
will  be  time  enough  to  deal  with  such  cases 
as  and  when  they  arise.  Suffice  it  to  say 
that  the  courts  have  rarely,  if  ever,  felt 
themselves  so  restrained  by  technical  rules 
that  they  could  not  find  some  remedy  con- 
sistent with  the  law,  for  acts,  whether  done 
by  government  or  by  individual  persons, 
that  violated  natural  justice,  or  were  hos- 
tile to  the  fundamental  principles  devised 
for  the  protection  of  the  essential  rights  of 
property." 

Health  laws,  etc 

It  has  heen  held  that  in  matters  of  the 
public  health  the  court  would  not  admit  the 
testimony  of  experts  in  order  to  review  the 
action  oi  the   legislature.     Com.  v.  Pear, 
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State  ex  rel.  Railroad  Commission  v.  Adams 
Exp.  Co.  171  Ind.  138,  19  L.R.A.(N.S.) 
93,  85  N.  E.  337,  966. 

It  is  void  because  it  deprives  defendant 
of  its  property  without  due  process  of 
law,  and  denies  It  the  equal  protection  of 
the  laws. 

Davidson  v.  New  Orleans,  96  U.  S.  97, 
107,  24  L.  ed.  616,  620;  Lochner  v.  New 
York,  198  U.  S.  46,  49  L.  ed.  937,  25  Sup. 
Ct.  Rep.  639,  3  Ann.  Cas.  1133;  Re  Jacobs, 
98  N.  Y.  98,  50  Am.  Rep.  636;  Chicago 
V.  Netcher,  183  HI.  104,  48  L.R.A.  261, 
75  Am.  St.  Rep.  93,  55  N.  E.  707;  Ritchie 
V.  People,  155  III.  98,  29  L.R.A.  79,  46 
Am.  St.  Rep.  316,  40  N.  E.  454;  Freund, 
Pol.  Power,  §§  137,  144;  Lawton  v.  Steele, 
162  U.  S.  133,  137,  38  L.  ed.  385,  388,  14 


Sup.  Ct.  Rep.  499;  Mugkr  v.  Kansas,  123 
U.  S.  623,  31  L.  ed.  205,  8  Sup.  Ct.  Rep. 
273;  Re  Marshall,  102  Fed.  323;  Ivns  v. 
South  Buffalo  R.  Co.  201  N.  Y.  271, 34  L.R.A. 
(X.S.)  162,  94  N.  E.  431,  Ann.  Cas.  19126, 
156,  1  N.  C.  C.  A.  517;  State  v.  Redmon, 
J  84  Wis.  89,  14  L.R.A.(N.S.)  229,  126 
Am.  St.  Rep.  1003,  114  N.  W.  137,  16  Ann. 
Cas.  408. 

It  is  void  because  it  delegates  legislative 
power  to  the  Railroad  Commission  of  In- 
diana,  in   violation   of  the  Constitution. 

Cooley,  Const.  Lim.  6th  ed.  p.  137;  Blue 
V.  Beach,  155  Ind.  133,  50  L.R.A.  64,  80 
Am.  St.  Rep.  196,  56  N.  £.  89;  Union 
Bridge  Co.  v.  United  States,  204  U.  S.  364, 
61  L.  ed.  623,  27  Sup.  Ct.  Rep.  367;  Arnett 
V.  State,  168  lad.  180,  8  L.R.A.(N,S.)  1192, 


183  Mass.  242,  67  L.R.A.  935,  66  N.  E.  719, 
aitirmed  in  197  U.  S.  11,  40  L..  ed.  643,  26 
Sup.  Ct.  Rep.  358,  3  Ann.  Cas!  766    (com- 

Sulsory  vaccination)  ;  State  v.  Cantwell,  179 
[o.  246,  78  S.  VV.  689,  affirmed  in  199  U.  S. 
602,  60  L.  ed.  329,  26  Sup.  Ct.  Rep.  749 
(limiting  hours  of  labor  of  men  in  mines) ; 
People  V.  Elerding,  254  111.  679,  40  L.R.A. 
(N.8.)  893,  98  N.  £.  982  (limiting  hours  of 
women  in  certain  employments) ;  State  v. 
Somerville,  67  Wash.  038,  122  Pac.  324 
(a  similar  statute);  People  v.  Worden 
Grocer  Co.  118  Mich.  604,  77  N.  W.  316, 
(prescribing  the  proportion  of  vinegar  in- 
gredients). 

See  also  to  similar  effect  Shelbv  v.  Cleve- 
land Mill  &  Power  Co.  155  N.  C.  196,  35 
L.R.A.(N.S.)  488,  71  S.  E.  218,  Ann.  Cas. 
1912C,  179  (prohibiting  discharge  of  un- 
purified  sewage  into  waters  used  for  drink- 
ing) ;  People  v.  Smith,  108  Midi.  527,  32 
L.R.A.  863,  62  Am.  St.  Rep.  715,  66  N.  W. 
382  (requiring  blowers  to  carry  away  dust 
from  emery  wheels. 

Where  there  is  a  doubt  whether  a  sub- 
stance denounced  by  a  statute  as  injurious, 
to  food  is  or  is  not  so  injurious  the 
court  will  not  investigate  the  facts  for 
the  purpose  of  determining  whether  the  dec- 
laration of  the  legislature  was  warranted 
by  the  facts.  People  v.  Price,  267  111.  687, 
101  N.  E.  196,  Ann.  Cas.  1914A,  1164. 

In  State  v.  Schlenker,  112  Iowa,  642,  61 
L.R.A.  347,  84  Am.  St.  Rep.  360,  84  N.  W. 
698,  the  court  sustained  a  statute  prohibit- 
ing the  adulteration  of  milk,  which  provided 
that  "for  the  purpose  of  this  chapter  the 
addition  of  water  or  any  other  substance  or 
thing,  to  whole  milk,  or  skimmed  milk  or 
partly  skimmed  milk,  is  hereby  declared  an 
iidu Iteration,"  and  said:  '"That  the  con- 
stitutionality of  the  statute  ought  not  to  be 
made  to  depend  on  the  finding  of  a  jury  on 
the  facts  of  a  case  is  manifest.  If  the  plain 
provisions  of  the  Constitution  have  been 
violated,  or  if  the  act  cannot  be  said  to  be 
a  proper  exercise  of  the  police  power  in 
view  of  the  facts  of  which  judicial  notice 
may  be  taken,  then  the  duty  of  declaring 
the  act  invalid  is*  clear.  But,  in  the  ab- 
sence of  such  finding,  the  act  should  stand. 
L.R.A.1915D. 


Ordinarily  it  cannot^  we  think,  be  a  ques- 
tion of  fact  for  the  jury." 

In  State  v.  Layton,  160  Mo.  474,  62  L.R.A. 
163,  83  Am.  St.  Rep.  487,  61  S.  W.  171,  the 
court,  in  sustaining  a  statute  forbidding  the 
sale  of  any  article  to  be  used  in  the  prepa- 
ration of  food  which  contains  alum,  etc., 
said:  "What,  then,  is  the  test  when  the 
constitutionality  of  an  act  of  the  legisla- 
ture is  assailed  as  invading  the  right  of 
the  citizen  to  use  his  faculties  in  the  pro- 
duction of  an  article  for  sale  of  food  or 
drink?  We  answer  that,  if  it  be  an  article 
so  universallv  conceded  to  be  wholesome 
and  innocuous  that  the  court  may  take  ju- 
dicial notice  of  it,  the  legislature,  under 
the  Constitution,  has  no  right  to  absolutely 
prohibit  it;  but  if  there  is  a  dispute  as  to 
the  fact  of  its  wholesomeness  for  food  or 
drink^  then  the  legislature  can  either  regu- 
late or  prohibit  it.  The  constitutionality 
of  the  law  is  not  to  be  determined  upon  the 
question  of  fact  in  each  case,  but  the  courts 
determine  for  themselves  upon  the  funda- 
mental principles  of  our  Constitution, 
which  >  vests  the  legislative  power  in  the 
general  assembly,  and  the  rule  of  construc- 
tion adopted  by  our  courts,  'that  an  act  of 
the  legislature  is  not  to  be  declared  void 
unless  the  violation  of  the  Constitution  is 
so  manifest  as  to  leave  no  room  for  reason- 
able doubt.'" 

Statute  commanding  railroad  to  maintain 
a  certain  station. 

In  Louisiana  &  A.  R.  Co.  v.  State,  85  Ark. 
12,  106  S.  W.  960,  it  was  held  upon  a  prose- 
cution against  a  railroad  company  for  fail- 
ure to  locate  and  maintain  a  station  at  a 
certain  point  as  commanded  by  statute, 
that  it  was  error  to  exclude  evidence  of- 
fered by  the  company  tending  to  show  that 
there  was  no  public  necessity  for  a  station 
at  the  place  named,  the  court  stating  that 
the  fact,  if  proved,  that  tlie  cost  of  erect- 
ing and  maintaining  the  station  would  be 
greatly  in  excess  of  and  out  of  proportion 
to  the  revenues  to  be  poaaibly  derived  from 
the  business  at  that  place  would  be  im- 
portant for  the  court  to  oonsider  in  de- 
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80  N.  £.  153;  Anderson  v.  Manchester  Fire 
Assur.  Co.  59  Minn.  182,  28  L.R.A.  609,  60 
Am.  St.  Rep.  400,  60  N.  W.  1096,  63  N.  W. 
241 ;  DowUng  v.  Lan<sashire  Ins.  Co.  92  Wis. 
63»  31  L.ILA.  112,  65  N.  W.  738;  King  v. 
Concordia  <F.  Ins.  Co.  140  Mich.  268,  103 
N.  W.  616,  6  Ann.  Cas.  87  j  O'Neil  v.  Amer- 
ican F.  Ins.  Co.  166  Pa.  72,  26  L.ILA.  716, 
45  Am.  St  Kep.  660»  30  Ail.  943;  United 
SUtes  V.  Grimaud,  170  Fed.  206;  Blkhart 
V.  Murray,  166  Ind.  304,  1  L.H.A.(N.S.) 
940,  112  Am.  St.  Kep.  228,  76  N.  £.  693, 
6  Ann.  Cas.  748;  McFherson  v.  State,  174 
Ind.  60,  31  L.R.A.(N.S.)  188,  90  N.  K.  610. 

Mr.  Thomas  U.  Branaman,  with  Mr. 
Thomas  31.  Honan,  Attorney  General,  for 
appellee: 

The  act  is  not  a  regulation  of  interstate 


cammef  ce,  and  does  not  violate  §  8  of  artiole 
1  of  the  Constitution  of  the  United  States 
and  the  laws  of  the  United  States  enacted 
thereunder  and  in  -pursuance  thereof. 

Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  v.  State, 
172  Ind.  162,  87  N.  B.  1034;  State  ▼.  Ix)uiff- 
ville  &  N.  K  Co.  177  Ind.  653,  96  N.  E. 
342,  Ann.  Cas.  1914D,  1284;  New  York 
N.  H.  &  H.  K  Co.  V.  New  York,  165  U.  S. 
632,  41  L.  ed.  864,  17  Sup.  Ct.  Rep.  418; 
Chicago,  R.  I.  &  P.  R.  Co.  v.  Arkansas,  219 
U.  S.  465,  56  L.  ed.  296,  31  Sup.  Ct.  Rep. 
275;  Southern  R.  Co.  v.  Reid,  222  U.  S. 
436,  437,  66  L.  ed.  260,  3:^  Sup.  Ct.  Rep. 
140. 

The  act  is  not  in  conflict  witii  §  1  of 
the   14th  Amendment   of  the   Constitution 


termining  whether  or  not  the  requirement 
was  arbitrary  and  unreasonable,  and  wheth- 
er or  not  there  was  any  corresponding  neces* 
sity  for  a  station.  ''How,  it'  may  be  asked," 
said  the  court,  'Us  the  question  to  be  pre- 
sented and  determined  whether  the  statute 
is  a  proper  exercise  of  legislative  power  and 
▼alid?  Is  the  Talidity  of  the  statute  a 
question  of  law  or  one  of  fact?  We  answer 
that  it  is  a  question  of  law  for  the  deter- 
mination of  the  court.  The  court .  may, 
however,  and  should,  call  to  its  aid  all  the 
available  facts  and  information  concerning 
the  public  necessity  for  the  maintenance  of 
a  station  at'  that  place,  the  coat  of  erect- 
ing and  maintaining  it,  as  well  as  any 
other  facts  tending  to  show  whether  there 
is  a  necessity  for  a  station,  and  whether  the 
requirement  pla(^d  upon  the  company  to 
build  and  maintain  it  is  a  reasonable  one." 

Formation  of  counties. 

In  liee  v.  Tucker,  130  Ga.  48,  60  S.  £. 
164,  it  was  held  tliat  when  the  journals  of 
the  general  assembly  show  nothing  to  the 
contrary,  the  courts  cannot  inquire  whether 
at  the  time  of  a  legislative  change  of  a 
county  site,  there  had  been  the  constitn- 
tional  requirement  of  ''a  two-thirds  vote  of 
the  qualified  voters  of  the  county,  voting 
at  an  election  for  that  purpose,"  as  there  is 
no  authority  in  the  courts  to  hear  evidence 
on  the  subject, — citing  and  following  Cutch- 
er  V.  Crawford,  105  Ga.  180,  33  S.  E. 
139,  where  it  was  held  that  a  certified  copy 
of  the  election  return  from  the  office  of 
the  secretary  of  state,  which  showed  that 
the  requisite  vote  had  not  been  cast  for 
the  removal,  was  not  admissible,  as  the 
court  was  bound  to  presume  that  the  legis- 
lature in  some  way  had  satisfied  itself  that 
the  constitutional  two-thirds  vote  had  been 
given  for  the  change. 

In  State  ex  rel.  Scanlan  v.  Archibold,  146 
Wis.  363,  131  N.  W.  895,  the  court,  in  sus- 
taining the  constitutionality  of  a  statute 
providing  certain  matters  as  to  the  govern- 
ment of  counties  above  a  certain  population, 
and  attacked  as  lacking  the  degree  of  uni- 
formity required  by  the  Constitution,  said: 
L.R.A.3915D. 


"Counsel  contends  that^  because  facts  al- 
leged are  admitted  by  demurrer,  the  con- 
ditions, set  up  in  the  complaint  as  existing 
in  different  counties. shouid,  for  the  purpose 
of  determining  the  validity  of  the  law,  be 
taken  as  true.  This  position  is  untenable. 
The  law  must  be  tested  as  to  its  const itu" 
tionality  by  Its  language  in  the  light  of  such 
matters  as  the  court  wUi  take  judicial  notice 
of." 

In  Farquharson  v.  Yeargin,.  24  Wash.  649, 
64  Pac.  717,  it  was  urged  that  an  act  estab- 
lishing a  new  county  of  Ji'erry  was  invalid 
"because  it  nowhere  appears  in  the  records 
of  the  lower  house  or  the  senate  that  the 
territory  proposed  to  be  set  off  as  Ferry 
county  had,  at  the  time  of  presenting  the 
petition  to  create  such  a  new  county,  a  pop- 
ulation of  2,000,  as  required  by  §  3  of  art.  11 
of  the  Constitution  of  the  state."  The  court 
quoted  Lusher  y.  Scites,  4  W.  Va.  11,  cited 
in  the  earlier  note,  and  said:  *'We  do  not 
think  that  it  is  necessary  that  the  records 
of  the  senate  or  the  house  should  contain 
a  recital  of  the  facta  determined  by  the 
legislature  relative  to  population,  any  more 
than  a  final  judgment  in  a  court  of  general 
jurisdiction  should  contain  a  recital  of  the 
faets  upon  which  it  is  based.  Courts,  in 
considering  such  acts,  unless  contrary  facta 
appear  affirmatively  in  the  act  under  con- 
sideration, must  assume  that  legislative 
discretion  has  been  properly  exercised.  If 
evidence  was  required  of  a  fact,' it  must  be 
supposed  that  it  was  before  the  legislature 
when  the  act  was  passed;  and  if  any  special 
finding  was  required  to  warrant  the  passage 
of  the  particular  act,  it  would  seem  that 
the  passage  of  the  act  itself  might  be  held 
equivalent  to  such  finding." 

Miscellaneous  matters. 

In  Conlin  v.  San  Francisco,  99  Cal.  20,  21 
L.R.A.  476,  37  Am.  St.  Rep.  17,  33  Pac. 
763,  while  the  appellate  court  held  void  as 
an  unconstitutional  gift,  an  act  directing  a 
county  to  pay  a  claim  against  it,  which  act 
stated  that  the  claimant  could  not  obtain 
compensation  in  the  statutory  mode  "by  rea- 
son of  errors,  omissions,  and  irregularities 
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of  the  United  States,  or  with  §  21  of  article 
1  of  the  Constitution  of  Indiana. 

PitUburgh,  0.  C.  &  St.  L.  K  Co.  v.  State, 
172  Ind.  162,  87  N.  E.  1034;  State  v.  Rich- 
creek,  167  Ind.  224,  6  L.R.A.(N.S.)  874, 
119  Am.  St.  Rep.  491,  77  N.  E.  1086,  10 
Ann.  Cas.  899;  Knight  &  J.  Co.  v.  Miller, 
172  Ind.  44,  87  N.  E.  823,  18  Ann.  Cas. 
1146;  State  v.  Barrett,  172  Ind.  178,  87 
N.  E.  7;  Chicago,  I.  &  L.  R.  Co.  v.  Rail- 
road Commission,  173  Ind.  475,  87  N.  E. 
1030,  90  N.  E.  1011;  Barrett  v.  State,  175 
Ind.  117,  93  N.  E.  643;  Parks  v.  SUte,  169 
Ind.  220,  59  L.R.A.  190,  64  N.  E.  862 ;  Levy 
V.  State,  161  Ind.  256,  68  N.  E.  172;  Hanly 
V.  Sims,  176  Ind.  353,  93  N.  E.  228,  94 
N.  E.  401. 

The    offense    with    which    defendant    is 


charged  is  in  no  way  affected  by  any  alleged 
authority  of  the  Railroad  CommiBsion  over 
the  taking  effect  of  the  act  in  violation  of 
§  25  of  article  1  of  the  state  Constitution. 

Hammer  v.  State,  173  Ind.  204,  24  L^R.A. 
(N.S.)  795,  140  Am.  St.  Rep.  248,  89  N.  E. 
850,  21  Ann.  Cas.  1034;  Isenhour  v.  State, 
157  Ind.  521,  87  Am.  St.  Rep.  228,  62 
N.  E.  40;  McPherson  v.  State,  174  Ind. 
73,    31    L.Rj^.iX.S.)     188,    90    N.    E.    610. 

The  act  does  not  violate  articles  III.  and 
IV.  of  the  Constitution  of  Indiana,  as  being 
the  delegation  of  legislative  authority. 

Blue  V.  Beach,  155  Ind.  127,  50  L.R.A. 
64,  80  Am.  St.  Rep.  J  95,  56  N.  E.  89;  Isen- 
hour V.  State,  157  Ind.  621,  87  Am.  St.  Rep. 
228,  62  N.  E.  40;  Arnett  v.  State,  168  Ind. 
183,   8   L.R.A.(N.S.)    1192,   80   N.    E.   163; 


of  the  municipal  officers,''  it  condemned  the 
action  of  the  trial  court  in  hearing  evidence 
and  making  findings  of  fact  in  the  attempt 
to  ascertain  the  "errors,*'  etc.,  of  the  munici- 
pal officers,  citing  Stevenson  v.  Colgan,  91 
Cal.  662,  14  L.R.A.  469,  26  Am.  St  Rep.  230, 
27  Pac.  1089. 

The  doctrine  of  Stevenson  v.  Colgan, 
Bupra,  to  which  the  earlier  note  is  appended, 
to  wit,  "that,  in  passing  upon  the  consti- 
tutionality of  a  statute,  the  court  must  con- 
fme  itself  to  a  consideration  of  those  mat- 
ters which  appear  upon  the  face  of  the  law, 
and  those  facts  of  which  it  can  take  judicial 
notice,"  was  referred  to  in  Smith  v.  Math- 
ews, 156  Cal.  752,  103  Pac.  199,  and  by  Tem- 
ple, J.,  in  his  concurring  opinion  in  Fragley 
V.  Phclan,  126  Cal.  383,  oS  Pac.  923,  and 
was  reasserted  in  People  ex  rel.  Chapman 
V.  Sacramento  Drainage  Dist.  156  Cal.  373, 
103  Pac.  207,  as  against  the  claim  by  a  land- 
owner that  his  property  was  taken  without 
due  process  of  law  in  that  he  was  denied  a 
hearing  as  to  the  question  of  the  inclusion 
or  exclusion  of  his  land  in  a  drainage  dis- 
trict created  by  act  of  the  legislature. 

In  Johnson  v.  Elliott,  —  Tex.  Civ.  App. 
— ,  168  S.  W.  968,  the  court  said:  "Whether 
or  not  the  business  of  selling  nonintoxicat- 
ing  malt  liquors  under  a  Federal  license 
which  also  authorizes  the  sale  of  intoxicat- 
ing malt  liquors  is  a  trade  which  in  some 
way  injuriously  affects  society  is  equally  a 
question  of  fact,  and  one  which  must  be 
settled  by  the  legislature.  It  must  be  as- 
sumed, in  construing  laws  like  that  here 
under  consideration,  that  the  legislature 
has  made  the  necessary  investigation,  and 
has  found  that  the  facts  warranted  the 
restriction  which  it  imposes.  ...  To 
justify  the  courts  in  hokling  that  a  given 
act  is  an  im warranted  invasion  of  the  fun- 
damental rights  of  the  citizen,  and  there- 
fore beyond  the  police  power  of  the  state, 
that  objection  must  appear  from  the  face  of 
the  act  itself,  or  from  the  facts  of  which 
the  courts  must  take  judicial  cognizance. 
.  .  .  If  a  proper  determination  of  the 
question  as  to  whether  or  not  the  business 
is  hurtful  involves  an  inquiry  into  the  con* 
ditions  normally  resulting  from  the  traffic, 
L.R.A.11I15D. 


and  makes  necessary  the  ascertainment  of 
facts  through  the  medium  of  evidence  in 
some  form,  the  legislature  has  the  right  to 
prosecute  such  an  investigation,  and  its 
lindings  are  entitled  to  as  much  weight  as 
should  be  attached  to  the  lindiiiga  of  a 
court." 

It  mav  be  noted  that  in  Pittsburgh,  C.  C.  & 
St.  L.  R*.  Co.  V.  Hartford  City,  170  Ind.  674, 
20  L.R.A.(N.S.)  461,  82  N.  E.  787,  85  N.  E. 
362,  a  case  sustaining  the  validity  of  a  city 
ordinance  requiring  the  defendant  to  keep 
and  maintain  electric  lights  at  certain 
points  where  its  tracks  intersected  streets, 
the  court,  in  denying  the  claim  of  defendant 
that  there  was  a  right  to  frame  issues  of 
fact  regarding  the  necessity  of  the  ordinance, 
and  as  to  whether  the  exercise  of  the  power 
was  fair,  honest,  and  proper,  after  stating 
that  it  regarded  the  ordinance  as  on  the 
same  general  footing  as  an  act  of  the  legis- 
lature, said:  "Cases  might  be  conceived  of 
wherein  a  question  of  fact  might  be  raised 
as  a  means  of  arresting  a  legislative  act, 
as,  for  instance,  an  inquiry  might  be  made 
whether  a  law  regulating  the  charges  of  a 
public  service  corporation  amounted  to  a 
taking  of  property  in  the  particular  in- 
stance; but  we  regard  it  as  a  general  rule 
that  the  determination  by  a  legislative  tri- 
bunal of  open  or  debatable  questions  con- 
cerning what  is  expedient  is  not  subject  to 
review  on  questions  of  fact,  provided  that 
the  question  is  one  within  the  competency 
of  the  legislative  tribunal  to  determine. 
.  .  .  The  view  that  legislative  action  can, 
in  general,  be  made  to  depend  upon  the  vary- 
ing opinions  of  juries  concerning  its  neces- 
sity or  propriety,  is  wholly  out  of  accord 
with  the  nature  of  a  written  law." 

Compare,  Toledo,  W.  &  W.  R.  Co.  v.  Jack- 
sonville, 67  111.  37,  16  Am.  Rep.  611,  where 
it  was  held  that  an  ordinance  requiring  a 
railroad  to  have  a  flagman  at  a  crossing  not 
unusually  frequented  was  unconstitutional. 

Views    and    explanations    from    the   health 

cases. 

In  State  v.  Somorville,  67  Wash.  638,  122 
Pac.  324,  supra,  the  court  said:     "Courts, 
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Southern  Indiana  R.  Co.  v.  Railroad  Com- 
miflsion,  172  Ind.  123,  87  N.  £.  966;  Mc- 
Pheraon  v.  State,  174  Ind.  70,  31  L.R.A. 
(N.S.)  188,  90  N.  E.  610;  Southern  R.  Co. 
▼.  Railroad  Commission,  42  Ind.  App.  99, 
83  N.  £.  721. 

Myers*  J^  delivered  the  opinion  of  the 
court: 

Appellant  was  charged  hy  afi^avit  with 
the  violation  of  §§  1,  2,  and  3  of  the  act 
of  March  1,  1911  (Acts  1911,  p.  92). 
Section  1  applies  the  provisions  of  the  act 
to  any  corporation,  person,  or  persons 
''while  engaged  as  common  carriers  in  the 
transportation  of  passengers  or  property 
within  this  state  to  which  the  regulative 
powers   of   this  state  extend."     Section  2 


prescribes  the  kind  of  caboose  which  shall 
be  used  after  June  1,  1914;  and  §  3  provides 
that  '^whenever  any  such  caboose  cars  or 
other  cars  now  in  use  by  such  common  car- 
riers  as  provided  by  §  1  herein  shall,  after 
this  act  goes  into  effect  be  brought  into 
any  shop  for  general  repairs,  it  shall  be 
unlawful  to  again  put  the  same  into  the 
service  of  such  common  carrier  within  this 
state  unless  it  be  equipped  as  provided  in 
§  2  of  this  act."  Other  following  sections 
define  the  exceptions,  the  powers,  and  du- 
ties of  the  Railroad  Commission  in  respect 
to  the  matter,  and  provide  the  penalty. 

The  charge  in  the  affidavit,  in  substance, 
is  that  on  and  prior  to  July  5,  1911,  ap- 
pellant owned  and  had  in  use  on  its  line 
as   a    corporation    and    common    carrier    a 


in  passing  upon  the  reasonableness  or  un- 
reasonableness of  a  statute,  and  deciding 
whether  the  legislature  has  exceeded  its 
powers  to  such  an  extent  as  to  render  the 
act  invalid,  must  look  at  the  terms  of  the 
act  itself,  and  bring  to  their  assistance  such 
scientific,  economic,  physical,  and  other  per- 
tinent facts  as  are  common  knowledge,  and 
of  which  they  can  take  judicial  notice." 

One  of  the  reasons  given  by  the  courts  is 
that  proof  in  a  single  case  that  the  statute 
was  not  a  necessary  regulation  would  be  im- 
material, as  it  must  be  considered  from  its 
application  generally.  Ibid.;  People  v. 
8mith,  108  Mich.  627,  32  I..R.A.  863,  62  Am. 
Am.  St.  Rep.  715,  66  N.  W.  382. 

Thus,  where  the  plaintifi  was  convicted  of 
employing  women  in  his  hotel  more  than  ten 
hours  a  day  contrary  to  the  statute,  it  was 
held  that  evidence  that  such  employment 
was  not  injurious  to  women  could  not  en- 
able the  court  to  determine  the  question  as 
to  the  validity  of  the  statute,  as  it  must  be 
considered  from  its  application  to  all  em- 
ployers and  employees,  and  not  to  any  in- 
dividual case.  People  v.  Elerding,  254  111. 
579,  40  L.R.A.(X.S.)  893,  98  N.  E.  982. 

So,  in  Shelbv  v.  Cleveland  Mill  &  Power 
Co.  155  N.  C.  196,  35  L.R.A.(N.S.)  488,  71 
S.  E.  218,  Ann.  Cas.  1912C,  179,  the  court, 
in  sustaining  the  validity  of  a  statute  pro- 
hibiting the  discharge  of  sewage  into  waters 
from  which  a  public  drinking  water  sup- 
ply is  taken  unless  the  same  is  purified, 
said:  "The  issue  attempted  to  be  raised 
by  the  pleadings  that  the  stream  is  not 
dangerously  polluted  by  the  raw  sewage 
poured  into  it  from  a  large  mill  settlement 
working  hundreds  of  operatives  can  be  of  no 
avail  to  defendant.  That  is  a  matter  for 
the  judgment  of  the  legislature.  Such  legis- 
lation is  preventive,  and  to  limit  it  to  cases 
where  actual  injury  is  shown  to  have  oc- 
curred would  be  to  deprive  it  of  its  most  ef- 
fective force.  To  be  of  value,  such  laws 
must  be  able  to  restrain  acts  which  have  a 
tendency  to  produce  public  injury." 

In  State  ex  rel.  Board  of  Health  v.  Dia- 
mond Mills  Paper  Co.  63  N.  J.  Eq.  Ill,  51 
Atl.  1019,  affirmed  on  opinion  below,  64  N. 
J.  Eq.  793,  53  Atl.  1126,  however,  the  court, 
L.RJ^.1915D. 


in  sustaining  a  statute  prohibiting  the  dis- 
charge of  factory  refuse  mto  rivers,  referred 
to  the  fact  that  they  had  the  evidence  of 
scientific  men  (evidently  favoring  the  stat- 
ute), but  did  not  comment  on  its  admissi- 
bility. 

Again  it  is  said  tl^it  another  similar  pros- 
ecution might  result  differently,  and  thus 
the  act  be  declared  both  valid  and  invalid. 
State  V.   Somerville,  supra. 

Again,  that  expert  evidence  that  the  stat- 
ute would  infiict  evil  could  not  justify  the 
court  in  deciding  against  the  general  opin- 
ion to  the  contrary.  Com.  v.  Pear,  183  Mass. 
242,  67  L.R.A.  935,  66  N.  E.  719,  affirmed  in 
197  U.  S.  11,  49  L.  ed.  643,  25  Sup.  Ct.  Rep. 
358,  3  Ann.  Cas.  765  (compulsory  vaccina- 
tion). 

In  People  v.  Smith,  108  Mich,  527,  32 
L.R.A.  853,  62  Am.  St.  Rep.  715,  66  N.  W. 
382,  where  it  does  not  appear  whether  ex- 
trinsic evidence  was  offered  or  not,  the  court, 
in  sustaining  a  statute  requiring  emery 
wheels  to  be  provided  with  blowers  to  carry 
away  the  dust,  said,  as  to  the  question  of 
the  necessity  of  th^  statute:  "Who  shaU 
decide  the  question,  and  by  what  rule? 
Shall  it  be  the  legislature  or  the  courts? 
And,  if  the  latter,  is  it  to  be  determined 
by  the  evidence  in  the  case  that  happens  to 
be  first  brought,  or  by  some  other  rule? 
Does  it  become  a  question  of  fact  to  be  sub- 
mitted to  the  jury,  or  decided  by  the  court? 
Of  all  the  devices  known  to  human  tribu- 
nals, the  jury  stands  pre-eminent  in  its 
abiltty  to  determine  cases  in  direct  viola- 
tion of  and  contrary  to  law,  without  im- 
pairing the  binding  force  of  the  law  as  a 
rule  of  future  action.  We  have  known  of 
instances  where  the  question  of  the  consti- 
tutionality of  acts,  as  applied  to  the  particu- 
lar case  on  trial,  has  been  made  to  depend 
upon  the  finding  of  the  jury  upon  the  facts 
in  the  case.  But  there  is  a  manifest  ab- 
surdity in  allowing  any  tribunal,  either 
court  or  jury,  to  determine  from  testimony 
in  the  case  the  question  of  the  constitution- 
ality of  the  law.  Whether  this  law  invades 
the  "rights  of  all  the  persons  using  emery 
wheels  in  the  state  is  a  serious  question.  If 
it  is  a  necessary  regulation,  the  law  should 
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certain  numbered  caboose  car,  resting  on 
four  wheels,  and  18  feet  and  6  inches  I.i 
length,  exclusive  of  the  platforntis  on  each 
end.  On  that  date  it  was  sent  to  the  shops 
of  appellant  in  the  state  of  Indiana  for 
general  repairs,  and  after  having  been  re- 
paired was  on  August  22,  1911,  owned  by 
and  put  into  service  on  appellant's  lines  in 
the  state  of  Indiana,  and  continuously 
thereafter  used  in  such  service.  The  same 
was  not  as  so  used  at  least  24  feet  in  length, 
exclusive  of  the  platforms,  and  was  not 
equipped  with  two  four-wheeled  trucks. 
All  exceptions  of  the  statute  are  negatived. 

There  was  a  motion  in  writing  to  quash 
for  several  reasons,  all  attacking  the  con- 
stitutionality of  the  act,  and  various  sec- 
tions of  it  on  various  grounds,  which 
motion  was  overruled  and  exception  to  the 
ruling  reserved.  Appellant  then  filed-  a 
special  plea  that  the  facts  alleged  do  not 
constitute  a  public  offense,  and  alleging  like 
other  facts  to  those  alleged  in  the  motion 
to  quash.  A  demurrer  to  this  plea,  for 
want  of  facts  to  constitute  a  defense,  was 
sustained,  and  appellant  accepted,  and 
upon  a  plea  of  not  guilty  appellant  was 
tried  and  found  guilty  and  a  fine  of  $100 
imposed,  and  over  motion  for  a  new  trial 
on  the  grounds  that  the  finding  is  con- 
trary to  law,  and  not  sustained  by  sufficient 
evidence,  and  over  motion  in  arrest  of 
judgment  for  the  reasons  set  out  in  the 
special  plea,  judgment  was  entered. 

As  the  validity  of  the  law  is  the  sole  ques- 
tion presented,  It  is  not  necessary  to  con- 
sider any  other  question,  except  to  say  that 
the  admissions  and  evidence  show  appellant 
to  be  a  common  carrier  engaged  in  inter- 
state commerce,  and  that  the  value  of  the 
particular  car  when  it  went  into  the  shops 
was  $380,  and  when  •  repaired  $442,  and 
that  the  salvage  in  making  the  caboose  cor- 
respond to  the  act  of  1911  would  be  $185; 


that  Appellant  has  251  like  cars  like  em- 
ployed as  the  car  in  question,  and  that 
like  cars  have  been  in  use  by  appellant 
fifteen  years,  and  that  it  would  now  cost 
approximately  $1,150  each  to  construct  the 
cars  to  conform  to  the  requirements  of  the 
act  of  1911,  with  a  salvage  of  $185;  that 
the  timber  in  the  present  car  would  he 
valueless,  and  only  the  iron  portions  and 
the  cupola  usable;  that  50  of  the  cars  in 
use  cost  approximately,  when  built,  $470, 
and  the  remainder  $875  each,  and  the 
average  cost  when  new  was  $666  and  the 
average  value  now  $442;  that  compliance 
with  the  act  of  1911  would  not  add  to  the 
safety  or  comfort  or  health  of  the  train- 
men; that  they  have  as  much  ventilation 
as  a  ear  required  by  tiie  act;  that  the  only 
difference  from  the  present  cars  would  be 
in  the  length  and  the  additional  set  of 
trucks,  and  the  car  would  not  be  as  strong 
as  the  cars  at  present  constructed  and  in 
use,  and  that  as  now  constructed  they  are 
stronger  than  the  60,000  pound  capacity 
freight  cars.  There  was  no  objection  to, 
or  contradiction  or  rebuttal  of  this  evi- 
dence. 

We  have  stated  the  matter  fully  in  order 
to  present  appellant's  position  fairly,  and 
the  question  is.  Does  the  evidence  overcome 
the  presumption,  or  is  evidence  admissible 
to  controvert  the  presumption?  It  is  the 
contention  of  appellant  that  the  act  is  in 
violation  of  §  8  of  article  1  of  the  Federal 
Constitution  as  a  regulation  of  commerce 
"among  the  states."  It  is  contended  by 
the  state  that  the  act  will  be  construed  as 
applying  only  to  operations  in  the  state, 
and  does  not  purport  to  be  a  regulation 
of  interstate  commerce,  and  thai  as  a 
police  power  which  affect  interstate  com- 
merce incidentally  is  supreme  until  and 
unless  the  particular  subject  is  taken  cog- 
nizance of  by  Congress,  and  that  the  char- 


be  sustained,  but,  if  an  imjust  law,  it  should 
be  annulled.  The  first  case  presented  might 
show  by  the  opinions  of  many  witnesses 
that  the  use  of  the  dry  emery  wheel  is  al- 
most necessarily  fatal  to  the  operative,  while 
the  next  might  show  exactly  the  opposite 
state  of  facts.  ...  It  would  seem,  then, 
that  the  questions  of  danger  and  reasonable- 
ness must  be  determined  in  another  way. 
The  legislature,  in  determining  upon  the 
passage  of  the  law,  may  make  investigations 
which  the  courts  cannot.  As  a  rule,  the 
members  (collectively)  may  be  expected  to 
acquire  more  technical  and  experimental 
knowledge  of  such  matters  than  any  court 
can  be  supposed  to  possess,  both  as  to  the 
dangers  to  be  guarded  against  and  the  means 
of  prevention  of  injury  to  be  applied;  and 
honce,  while  under  our  institutions  the  va- 
lidity of  laws  must  be  finally  passed  upon 
by  uie  courts,  all  presumptions  should  be 
L.R.A.1915D. 


in  favor  of  the  validity  of  legislative  action. 
If  the  courts  find  the  plain  provisions  of  the 
Constitution  violated,  or  if  it  can  be  said 
that  the  act  is  not  within  the  rule  of  neces- 
sity in  view  of  facts  of  which  judicial  no- 
tice may  be  taken,  then  the  act  must  fall; 
otherwise  it  should  stand." 

It  may  be  noted  that  in  People  v.  Wil- 
liams, 189  N.  Y.  131,  12  L.R.A.(N.S.)  1130, 
121  Am.  St.  Rep.  854,  81  N.  E.  778,  12  Ann. 
Cas.  798,  the  New  York  court  held  uncon- 
stitutional as  arbitrary  and  unnecessary  a 
statute  prohibiting  late  night  work  in  fac- 
tories by  women,  but  that  in  People  v.  Charl- 
es Schweinler  Press,  214  N.  Y.  395,  108  N. 
E.  639,  it  sustained  a  similar  statute  not 
much  less  drastic  in  view  particularly  of 
the  facts  set  forth  in  a  report  made  by  a 
legislative  commission  on  the  subject  which 
recommended  the  law.  B.  B.  B. 
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acter  of  caboose  as  to  length  and  wheel 
base  has  not  been  the  subject  of  Federal 
ooncem.  If  the  subject  of  the  length  and 
wheel  base  of  caboose  cars  has  been  taken 
cognizance  of,  and  the  length  and  wheel  base 
fixed,  we  are  bound  to  recognize  the  sole 
jurisdiction  of  the  subject  as  in  Congress, 
even  though  the  car  was  at  the  time  en- 
gaged in  intrastate  tra£Sc,  but  in  conjunc- 
tion with  interstate  traffic  or  commerce. 
Southern  R.  Co.  v.  Railroad  Commission, 
179  Ind.  23,  100  N.  £.  337,  and  cases  cited. 

The  acts  of  Congress  and  the  Interstate 
Commerce  Commission  have  not  embraced 
the  specific  subject  either  of  length  of  ca- 
boose cars  or  their  wheel  bases,  and  we 
regard  the  act  of  the  state  as  not  an  inter- 
ference with,  or  as  placing  a  burden  upon, 
or  as  regulating,  interstate  commerce,  even 
though  the  right  of  control  extends  to  all 
the  instruments  of  such  commerce  (Hall  v. 
De  Cnir,  96  U.  S.  497,  24  L.  ed.  651),  for 
the  reason  that  this  act  does  not  lay  any 
restrictions  on  commerce  itself,  or  tlie 
objects  of  commerce,  nor  on  an  instrument- 
ality of  commerce  by  the  manner  of  con- 
struction or  the  manner  of  its  use,  but  the 
act  is  directed  at  the  form  of  the  instru- 
mentality as  to  a  matter  as  to  which  Con- 
gress has  not  seen  fit  to  act.  We  are  unable 
to  perceive  how  it  might  affect  it  even 
incidentally,  and  it  is  not  such  l^islation 
as  is  superseded  by  the  Federal  laws.  Pitts- 
burgh, C.  C.  &  St.  L.  R.  Co.  V.  State,  172 
Ind.  147,  166,  167,  87  N.  £.  1034  and  cases 
cited;  Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  v. 
State,  178  Ind.  498,  99  N.  E.  801;  Chicago, 
R.  I.  &  P.  R.  Co.  V.  Arkansas,  219  U.  S.  463, 
465,  65  L.  ed.  290,  296,  31  Sup.  Ct.  Rep. 
276;  New  York,  N.  H.  &  H.  R.  Co.  v.  New 
York,  166  U.  S.  628,  632,  41  L.  ed.  863,  864, 
17  Sup.  Ct.  Rep.  418;  Smith  v.  Alabama, 
124  U.  S.  466,  480,  31  L.  ed.  608,  613,  1 
inters.  Com.  Rep.  804,  8  Sup.  Ct.  Rep.  664. 

The  serious  question  is  the  attack  made 
upon  the  act  as  being  in  violation  of  the 
due  process  of  law  clause  of  the  Federal 
and  state  Constitutions^  on  the  ground  of 
its  being  unreasonable  and  resulting  in  the 
destruction  of  a  large  amount  of  property, 
which  would  be  in  effect  taken  and  actually 
destroyed  without  just  reason  and  without 
any  good  purpose  to  be  subserved  in  •  the 
public  interest,  under  the  guise  of  being  a 
police  regulation.  In  answer  to  this  the 
state  contends  that  a  police  regulation  is 
not  a  denial  of  due  process  of  law.  Pitts- 
burgh, C.  C.  k  St.  L.  R.  Co.  V.  State,  178 
Ind.  498,  99  N.  £.  801;  Pittsburgh,  C.  C. 
&  St.  L.  R.  Co.  V.  State,  172  Ind.  147,  162, 
163,  87  N.  E.  1034;  Chicago,  R.  I.  &  P. 
R.  Co.  V.  Arkansas,  219  U.  S.  463,  466,  466, 
65  L.  ed.  290,  296,  297,  31  Sup.  Ct.  Rep. 
275;  New  York,  N.  H.  &  H,  R*  Co.  v.  New 
LJIJL.1916D. 


York,  166  U.  &  628,  682,  41  L.  ed.  853, 
854,  17  Sup.  Ct.  Rep.  418.  Also  that  the 
state  Constitution  applies  only  to  the  tak* 
ing  of  specific  property  by  virtue  of  the 
right  of  eminent  domain.  Hanly  v.  Sims, 
176  Ind.  363,  93  N.  £.  228,  94  N.  E.  401; 
State  V.  Riehcreek,  167  Ind.  217,  228,  6 
L.R.A.(N.S.)  874,  119  Am.  St.  Rep.  491, 
77  N.  E.  1085,  10  Ann.  Cas.  899;  Levy  v. 
State,  161  Ind.  261,  266,  68  N.  E.  172; 
Parks  V.  State,  159  Ind.  211,  220,  59  L.R.A. 
190,  64  N.  E.  862. 

The  police  power  is  of  very  wide  scope, 
and  the  extent  to  which  it  may  go  has  not 
and  cannot  be  defined,  and  its  application 
in  a  proper  case  is  not  inimical  to  the  Fed- 
eral Constitution,  but  it  must  also  be  rec- 
ognized that  property  or  property  rights 
may  not  be  destroyed  under  the  guise  of  the 
police  power  or  so-called  police  regulation, 
if  it  appears  that  it  has  or  can  have  no  just 
relation  to  the  protection  of  the  public 
health,  welfare,  morals,  or  safety.  Unless 
this  negation  affirmatively  appears  by  the 
act  or  its  history  in  enactment,  the  police 
power  extends  even  to  the  taking  and  de- 
struction of  property,  without  being  an 
infringement  upon  the  due  process  of  law 
clauses  of  either  Constitution,  even  though 
compliance  with  the  specific  act  shall  re- 
quire a  large  expenditure  of  money,  and  it 
will  be  presumed  that  the  act  is  reasonable, 
unless  the  contrary  appears  from  the  facts 
of  which  the  courts  will  take  notice.  State 
V.  Barrett,  172  Ind.  169,  87  N.  E.  7;  State 
V.  Riehcreek,  167  Ind.  217,  223,  6  L.R.A. 
(N.S.)  874,  119  Am.  St.  Rep.  491,  77  N.  E. 
1085,  10  Ann.  Cas.  899,  and  eases  cited. 

Regulation  is  the  normal  form  of  oper- 
ation of  the  police  power,  and  it  operates 
on  the  relation  which  the  property  or  rights 
affected  bears  to  the  danger  or  evil  which 
is  to  be  provided  against.  The  courts  can 
have  nothing  to  do  with  the  wisdom  or 
expediency  of  legislative  measures,  or  cost 
of  compliance  with  them,  as  a  rule;  but 
if  the  'legislature  is  the  sole  judge  of  the 
necessity  of  the  measure  it  enacts,  there 
could  be  no  limitation  on  the  so-called 
police  power,  and  it  is  everywhere  regarded 
under  constitutional  government  that  a 
measure  muSt  not  be  unreasonable,  and  it  is 
necessarily  of  the  very  essence  of  consti- 
tutional government  and  co-ordinated 
power.  Freund,  Pol.  Poww,  §§  8,  16-18,  20, 
21;  Tiedeman,  Pol.  Power,  §§  1,  4,  144. 
It  may  be  a  matter  of  degree,  but  it  must 
not  be  unreasonable,  for  it  is  apparent  that 
a  measure  may  be  unreasonable  from  an 
excess  of  degree,  and  the  question  ordinarily- 
is  whether  the  regulation  becomes  prohibi- 
tive, destructive^  or  confiscatory,  or  reason- 
ably adapted  to  promote  some  public  pur- 
pose, or  some  purpose  in  which  the  public 
30 
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is  interested,  or  in  which  the  livea,  health, 
or  safety  of  classes  of  the  public  is  directly 
interested,  or  affects  others  indirectly,  as, 
for  example,  in  respect  to  safety  appliances. 
Republic  Iron  &  Steel  Co.  v.  State,  160  Ind. 
379,  62  L.R.A.  136,  66  N.  E.  1005;  Union 
Bridge  Co.  v.  United  States,  204  U.  S.  364, 
51  L.  ed.  523,  27  Sup.  Ct.  Rep.  367 ;  Lawton 
V.  Steele,  162  U.  S.  133,  137,  38  L.  ed.  385, 
388,  14  Sup.  Ct.  Rep.  499;  Mugler  v.  Kan- 
sas, 123  U.  S.  623,  31  L.  ed.  205,  8  Sup. 
Ct.  Rep.  273;  Munn  v.  Illinois,  94  U.  S. 
145,  24  L.  ed.  91. 

Courts  will  not  attempt  fine  distinctions 
with  respect  to  the  matter  of  reasonable- 
ness or  unreasonableness  of  a  statute,  and 
ordinarily  it  must  be  plain  that  no  circum- 
stances could .  justify  an  act  before  courts 
are  authorized  to  interpose.  State  v.  Bar- 
rett,  supra. 

As  here  presented,  this  court  is  con- 
fronted squarely  with  the  proposition 
whether  it  is  conclusively  bound  by  the  pre- 
sumption that  there  were  reasons  pre- 
sented to  the  legislature  as  the  basis  for 
the  act  as  to  which  the  court  cannot  be 
informed,  as  presented  by  the  act  itself; 
or  whether  evidence  here  adduced  is  admis- 
sible as  tending  to  show  that  the  act  is 
arbitrary  and  unreasonable.  The  effect  of 
such  evidence  is  of  course  a  collateral  at- 
tack upon  the  legislative  inquiry,  judgment, 
and  declaration  (that  is,  to  impeach  it), 
and  we  fully  appreciate  the  gravity  of  the 
question. 

On  the  one  hand  we  have  the  legislative 
determination;  on  the  other  the  impeach- 
ment of  that  determination  by  the  opinion 
of  witnesses,  which,  if  admissible,  would 
seem  to  cover  every  phase  of  the  case  as 
presenting  an  unreasonable  and  arbitrary 
exercise  of  legislative  authority.  What  the 
evidence  might  be  in  another  case  under 
the  same  act,  as  showing  good  cause  for  the 
enactment,  only  demonstrates  the  inadmis- 
sibility of  this  evidence  for  any  purpose. 
It  would  be  a  dangerous  rule  to  declare 
that  the  validity  or  invalidity  of  an  act  of 
the  legislature  can  be  the  subject  of  col- 
lateral attack  as  to  the  facts  upon  which 
the  legislature  has  acted;  that  is,  that  a 
jury  may  determine  from  evidence  adduced 
before  it^  or  from  lack  of  evidence,  that  an 
act  is  or  is  not  invalid,  with  as  manv  varv- 
ing  conclusions  as  there  might  be  bodies  of 
triers,  or  upon  such  facts  as  ingenuity 
might  suggest,  as  matters  of  opinion  or 
actual  facts  in  evidence.  The  question  of 
the  validity  of  a  legislative  act  is  neces- 
sarily one  of  law,  and  not  of  fact,  and  is 
not  the  subject  of  inquiry  by  triers  of  fact, 
and  cannot  be  made  to  depend  upon  the  tes- 
timony of  witnesses,  where  the  question  is 
one  within  the  competency  of  the  legislature 
L.R.A.1915D. 


to  enact  (that  is,  within  its  power),  and 
its  validity  cannot  be  contested  or  brought 
into  review  by  inquiries  of  fact  into  extrane* 
ous  matters  of  which  courts  may  not  take 
judicial  notice.  State  ex  rel.  Colbert  v. 
Wheeler,  172  Ind.  584,  89  N.  £.  1,  19  Ann. 
Cas.  834,  and  cases  cited;  Pittsburgh,  C.  C. 
&  St.  L.  R.  Co.  V.  Hartford  City,  170  Ind. 
674,  82  N.  E.  787,  85  N.  E.  862,  20  L.R.A. 
(N.S.)  461,  and  cases  cited;  State  v.  Bar* 
rett,  supra;  Hovey  v.  State,  119  Ind.  395, 
21  N.  E.  21;  Hovey  v.  Foster,  118  Ind.  502, 
21  N.  E.  39;  Indianapolis  v.  Navin,  151  Ind. 
139,  41  L.RJiL.  337,  47  N.  E.  525,  51  N.  K 
80;  Mode  v.  Beasley,  143  Ind.  306,  42 
N.  E.  727;  Soon  Hing  v.  Crowley,  113  U.  8. 
703,  28  L.  ed.  1145,  5  Sup.  Ct.  Rep.  730; 
Lusher  v.  Scites,  4  W.  Va.  11 ;  Stevenson  v. 
Colgan,  91  Cal.  649,  27  Pac.  1089,  25  Am. 
St.  Rep.  230,  and  note,  14  L.R.A.  459,  and 
note;  De  Camp  v.  Eveland,  19  Barb.  81; 
Cooley,  Const.  Lim.  7th  ed.  pp.  267  et  seq; 
Tiedeman,  Pol.  Power,  §   73. 

If  it  cannot  be  made  to  appear  that  a  law 
is  in  conflict  with  the  Constitution  by  argu- 
ment deduced  from  the  language  of  the 
law  itself,  or  from  matters  of  which  a  court 
can  take  judicial  notice,  then  the  act  must 
stand.  The  testimony  of  expert  or  other 
witnesses  is  not  admissible  to  show  that  in 
carrying  out  a  law  enacted  by  the  legisla- 
ture some  provisions  of  the  Conatitution 
may  possibly  be  violated.  People  ex  rel. 
Kemmler  v.  Durston,  119  N.  Y.  569,  24 
N.  E.  6,  16  Am.  St.  Rep.  859,  864,  7  L.R.A. 
715,  and  cases  cited;  People  v.  Worden  Gro- 
cer Co.  118  Mich.  604,  77  N.  W.  315;  Peo- 
ple V.  Elerding,  254  111.  579,  40  L.R.A. 
(N.S.)  893,  898,  98  N.  £.  982;  Bonnett  v. 
Vallier,  136  Wis.  193,  17  L.R.A.(N.S.)  486, 
128  Am.  St.  Rep.  1061,  1068,  116  N.  W.  885. 

We  certainly  cannot  know  that  a  longer 
car  with  two  adjustable  and  oscillating 
four-wheeled  trucks,  instead  of  four  rigid 
wheels,  will  not  ride  more  comfortably, 
and  it  is  probable  with  more  safety.  At 
least  the  court  cannot  say  that  it  is  unrea- 
sonable, but  is  bound  to  presume  that  there 
were  facts  before  the  legislature  which 
would  show  it  not  to  be  unreasonable,  and 
we  hold  that  it  cannot  be  the  subject  of 
attack,  by  oral  evidence  as  unreasonable 
and  arbitrary  and  confiscatory,  as  is  sought 
in  this  case.  We  do  not  place  this  conclu- 
sion on  any  ground  of  abstract  justice  or 
judicial  notions  of  natural  right  or  equity, 
but  upon  the  ground  that  the  act  cannot  be 
attacked  by  oral  evidence  as  to  its  unreason- 
ableness, or  the  coat  of  expense,  or  the  hard- 
ship which  may  result  from  compliance,  for 
the  reason  that  the  question  is  one  of  power 
in  the  legislature  as  a  police  regulation, 
with  wiiich  courts  may  not  interfere  unless 
they  can  say  that  it  ia  not  within  the  power, 
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or  that  they  judicially  know  that  there 
tiould  be  DO  reason  or  reasons  for  the  aot. 

It  is  next  urged  that  the  act  is  invalid 
because  its  going  into  effect  is  made  to  de- 
pend upon  some  other  authority  than  is 
provided  in  the  Constitution,  in  violation  of 
article  1,  §  25,  and  in  violation  of  §  26, 
art.  1,  as  authorizing  the  suspension  of 
laws  without  the  authority  of  the  general 
assembly,  and  invalid  under  articles  3  and 
4  of  the  Constitution,  as  delegating  legis- 
lative powers  to  the  Railroad  Commission 
under  §§5  and  7  of  the  act. 

Appellant  is  not  prosecuted  here  for  the 
violation  of  any  order  of  the  Railroad  Com- 
mission, the  taking  effect  or  suspension,  en- 
forcement, or  validity  of  which  might  be 
involved  under  §§26  and  26  of  article  1, 
but  for  the  violation  of  §§  2  and  3  of  the 
act,  which  are  not  involved  with  §§  5  and 
7,  and  are  entirely  independent;  and  if  the 
latter  are  invalid,  as  to  which  we  express 
no  opinion,  the  valid  and  the  invalid  sec- 
tions are  independent  and  readily  separable, 
and  appellant  cannot  complain  of  an  act 
which,  if  invalid,  is  not  in  question  and 
does  not  affect  it.  Hammer  v.  State,  173 
Ind.  199,  204,  24  L.R.A.(N.S.)  795,  140  Am. 
St.  Rep.  248,  89  N.  E.  850,  21  Ann.  Cas. 
1034. 

The  judgment  is  affirmed. 

Petition  for  rehearing  denied. 

Writ  of  error  dismissed  by  the  Supreme 
Court  of  the  United  States,  according  to 
stipulation,  October  13,  1914,  235  U.  S.  710, 
59  L.  ed.  — ,  35  Sup.  Ct.  Rep.  198. 
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SARAH   CALKINS 

V. 

ROSEAN  PIERCE. 

(112  Me.  474,  92  Atl.  629.) 

landlord  and  tenant  •-  invalid  life  es- 
tate —  reoovery  of  possession. 

A  lessor  of  an  estate  by  a  lease  pur- 
porting to  be  for  life,  but  invalid  as  a  life 


estate  because  not  under  seal,  upon  consider- 
ation of  support,  cannot,  where  the  statute 
docs  not  require  an  ordinary  lease  to  be 
under  seal,  maintain  a  real  action  to  re- 
cover the  possession  while  the  lessee  com- 
plies with  his  agreement. 

(December  17,  1914.) 

EXCEPTIONS  by  defendant  to  rulings  of 
the  Supreme  Judicial  Court  for  Aroos- 
took County  made  during  the  trial  of  an 
action  brought  to  recover  possession  of  cer- 
tain real  estate,  which  resulted  in  a  judg- 
ment for  plaintiff.     Sustained. 

The  facts  are  stated  in  the  opiniou. 

Mr.  A.  B..  Donvi'orth,  for  defendant: 

The  lease  was  valid,  and  plaintiff  is  not 
entitled  to  recover  possession  of  the  prop- 
erty. 

Sweetser  v.  McKenney,  65  Me.  225;  Hurd 
V.  Cushing,  7  Pick.  169;  Cook  v.  Bisbee,  18 
Pick.  627;  Effinger  v.  Lewis,  32  Pa.  867. 

Messrs.  Shaw,  Burleigh,  dk  Shaw  also 
for  defendant. 

Messrs.  Powers  A  Guild  and  WUUam 
P.  Allen,  for  plaintiff: 

The  instrument  in  question  purports  to 
convey  a  life  estate  in  the  demanded  prem- 
ises. 

Doe  ex  dem.  Warner  v.  Browne,  8  East, 
165;   Washb.  Real  Prop.  5th  ed.   121,  122. 

A  life  estate  in  land  cannot  be  conveyed 
by  a  written  instrument  not  under  seal. 

Doe  ex  dem.  Warner  v.  Browne,  supra; 
Stewart  v.  Clark,  13  Met.  79;  People  ex  rel. 
Norton  v.  Gillis,  24  Wend.  201;  1  Washb. 
Real  Prop.  5th  ed.  124;  1  Taylor,  Landl. 
&  T.  8th  ed.  §  34. 

ifaley,  J.,  delivered  the  opinion  of  the 
court: 

This  is  a  real  action  brought  to  recover 
the  possession  of  a  lot  of  land  situated  in 
Caribou,  county  of  Aroostck>k,  and  was 
heard  at  the  February  term,  1914,  by  the 
court  without  a  jury  on  an  agreed  state- 
ment of  facts,  with  the  right  of  exception. 
The  material  facts  of  the  agreed  statement 
are  that  the  plaintiff  was  devised  for  hei 
life  by  the  will  of  her  husband,  proved  and 
allowed  in  the  probate  court  on  the  third 


Note,  —  Right  of  lessor  to  maintain  an 
action  for  possession  against  his  cove- 
nant not  to  disturb  lessee's  pos- 
session, when  the  covenant  is  repug- 
nant  to  the  estate  granted. 

The  law  courts  early  established  the  rule 
that  if  the  lessor's  covenant,  express  or  im- 
plied, from  the  nature  of  the  estate  intended 
to  be  created,  not  to  disturb  the  lessee  in 
his  possession  and  enjoyment  of  the  premis- 
es, is  repugnant  to  the  very  nature  and  char- 
acter of  the  estate  actually  created  by  the 
L.R.A.1915D. 


lease,  the  covenant  is  not  binding  and  the 
lessor  can  maintain  an  action  for  possession, 
even  against  the  covenant.  The  lessee  was 
compelled  to  go  into  a  court  of  equity  to 
obtain  relief.  Since  law  courts  in  almost 
all  jurisdictions  now  permit  equitable  de- 
fenses to  actions  at  law,  there  seems  to  be 
no  good  reason  why  those  courts  ought  not 
to  hold  that  the  lessor  is  estopped  by  an  ex- 
press or  implied  covenant  not  to  disturb  the 
lessee  in  his  possession;  so  that,  although 
it  be  impossible  to  regard  the  covenant  as 
the  determining  factor  in  fixing  the  charac- 
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Tuesday  of  December,  1895,  the  lot  of  land 
demanded  and  described  in  the  writ;-  that 
on  May  4,  1909,  the  plaintiff  and  the  de- 
fendant entered  into  the  following  agree- 
ment: 

Caribou,  Aroostook  County,  Me., 

May  4,  1909. 

I,  Sarah  Calkins,  this  4th  day  of  May, 
1909,  do  lease  to  Kosean  Pierce  my  home- 
stead farm  in  the  town  of  Caribou,  this 
being  a  life  lease  and  said  Roseau  Pierce  is 
to  support  me,  Sarah  Calkins,  as  long  as 
I  live,  and  said  Sarah  Calkins  is  to  live 
and  stay  with  me  as  long  as  she  lives.  I 
am  to  clothe  and  support  the  same  at  my 
home  for  the  rent  of  her  farm.    I,  Kosean 


Pierce,  am  to  pay  all  taxes  on  said  farm, 
and  if  I  should  die*  before  this  lease  expires, 
this  lease  is  void.  The  house  on  this  said 
farm  is  not  included  in  this  lease. 

Within  a  week  of  the  date  of  said  agree- 
ment the  defendant,  Roseau  Pierce,  went 
into  possession  of  the  premises  described  in 
said  writing,  which  are  the  premises  de- 
manded in  the  writ,  and  has  remained  in 
possession  ever  since. 

The  parties  agreed  that  tiie  only  con- 
tested point  was  the  construction  of  the 
lease  or  writing  above  mentioned,  submit- 
ted by  the  defendant  under  the  above  state 
of  facts. 

The  court  filed  the  following  ruling:  '*I 
think  the  writing  relied  upon  by  the  de- 


ter of  the  estate,  yet  it  can  be  given  the  force 
of  a  simple  contract. 

Most  of  the  cases  in  which  the  question 
has  arisen  involve  a  lease  in  teiins  deter- 
minable solely  at  the  will  of  the  lessee,  the 
lessor's  covenant  not  to  dispossess  him  be- 
ing sometimes  express  and  sometimes  im- 
plied from  the  grant.  It  will  be  seen,  infra, 
that  a  few  courts  have  held  that  even  though 
the  lease  is  under  seal,  it  creates  only  an 
estate  at  the  will  of  the  lessor,  while  most 
courts  follow  what  is  believed  to  be  the  cor- 
rect rule,  t.  e.,  that  the  lessee  takes  a  free- 
hold estate  either  for  life  or  in  fee,  according 
to  the  terms  of  the  particular  instrument 
and  other  considerations  not  material  here. 
But  if,  for  any  reason,  such  as  lack  of  seal 
or  other  defect,  the  particular  instrument 
cannot  pass  a  freehold  estate,  then  the  les- 
see takes  only  an  estate  at  the  will  of  the 
lessor.  It  is  clear  that  the  covenant  in  all 
these  cases  is  repugnant  to  the  very  nature 
and  character  of  an  estate  at  the  will  of  the 
lessor.  So,  except  in  those  cases  where  the 
lease  can  be  construed  to  pass  a  freehold  es- 
tate, the  covenant  is  not  binding,  and  the 
lessor  can,  in  an  action  at  law,  recover  pos- 
session from  the  lessee,  since  the  lease 
creates  only  a  tenancy  at  will,  except  in 
jurisdictions  in  which  equitable  defenses 
are  permitted  in  actions  at  law.  See  cases 
cited,  infra.  The  note  is  not  limited  to  this 
particular  class  of  leases,  but  the  same  prin- 
ciple is  the  basis  of  the  decisions  involving 
leases  for  a  term  of  years,  from  year  to 
year,  or  for  life. 

"When  the  lease  is  made  to  have  and  to 
hold  at  the  will  of  the  lessor,  the  law  im- 
plieth  it  to  be  at  the  will  of  the  lessee  also, 
for  it  cannot  be  only  at  the  will  of  the  les- 
sor, but  it  must  be  at  the  will  of  the  lessee 
also.  And  so  it  is  when  the  lease  is  made 
to  have  and  to  hold  at  the  will  of  the  lessee; 
this  must  be  also  at  the  will  of  the  lessor; 
and  so  are  all  tlio  Ixx'ks  tbnt  .<w^<^ins  prinri. 
facie  to  differ  clearlv  reconciled."  Co.  Lit. 
55.  a.  If  the  words,  "this  must  be  also  at 
the  will  of  the  lessor,"  are  accepted  without 
qualification,  clearly  the  lessor — except  in 
jurisdictions  where  equitable  defenses  are 
permitted  in  actions  at  law — is  not  estopped 
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in  an  action  at  law  by  his  grant,  to  main- 
tain an  action  for  possession.    To  say  that 
the  estate  is  terminable  at  the  will  of  the 
lessor,  but  that  he  is  estopped  to  sue  for 
possession  by  the  very  grant  or  covenant 
which  operated  to  create  a  tenancy  at  will, 
would  be  simply  stating  a  paradox,  so  far 
as  technical  pleading  in  the  law  court  goes. 
Some  courts  in  the  United  States  have 
followed  the  rule  that  a  lease  that  fixes  no 
time  for  the  termination  of  the  estate,  but 
expressly  gives  the  right  to  terminate  to 
the  lessee  only,  creates  an  estate  at  will  of 
the  lessor,  and  he  can  maintain  an  action 
for  possession.    Doe  ex  dem.  Pidgeon  v.  Rich- 
ards, 4  Ind.  374;  Knight  v.  In<Uana  Coal  &. 
I.  Co.  47  Ind.  105,  17  Am.  Rep.  692  (action 
by  lessor  to  quiet  title) ;  Cheever  v.  Pearson, 
16  Pick.  266;  Corby  v.  McSpadden,  63  Mo. 
App.  64§    (by  way  of  argument);   Western 
Transp.  Co.  v.  Lansing,  49  2«i.  Y.  491);  Deu 
ex  dem.  Mhoon  v.  Drizzle,  14  N.  C.  (3  Dev. 
L.)  414;  Beauchamp  v.  Runnels,  36  Tex.  Civ. 
App.  212,  79  S.  \V.  1105  (forcible  entry  and 
detainer  for  possession) ;  Cowan  ▼.  Raidford 
Iron  Co.  83  Va.  647,  8  8.  E.  120,  15  Mor. 
Min.  Rep.  453    (merely  an  approval  of  the 
principle)  ;    Reese    v.    Zinn,    103    Fed.    97. 
These  cases  are  in  harmony  with  the  practi- 
cally  unanimous  opinion  of  the  courts  so  far 
as  the  soundness  of  the  rule  is  ccmcemed, 
and  they  are  not  in  harmony  only  in  the  fact 
that  these  courts  apply  the  rule  when  the 
lease  is  under,  seal.     The  courts  in  these 
cases  have  held,  although  th«  leasee  were 
under  seal,  exactly  what  other  courts  would 
have  held  only  in  the  absence  of  the  seal. 
See,  infra.    The  fact  that  other  courts  would 
have  construed  the  lease,  it  being  under  seal, 
so  as  to  convey  an  estate  that  would  not  be 
repugnant  to  the  covenant,  does  not  detract 
from  the  value  of  these  cases  on  the  ques- 
tion here  under  discussion.     As  construed, 
they  passed  an  estate  repugnant  to  the  cove- 
nant.     For   the    purpose   of   this   note  the 
;  cor  it's  construction  as  to  the  estate  passed 
must  he  accepted. 

In  Doe  ex  dem.  Pidgreon  v.  Richards,  4 
Ind.  374,  the  lease  was  practically  the  same 
as  the  one  in  Calkins  v.  Piebck,  except 
that  it  was  sealed,  and  instead  of  being 
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fendant,  if  it  had  been  sealed,  would  have 
operated  to  create  a  taaancy  for  life.  A 
tenancy  Which  operates  as  an  estate  for  life, 
being  a  freehold,  can  only  pass  by  deed,  that 
is  by  writing  under  seal.  It  follows  that 
the  writing  referred  to  is  invalid  to  create 
any  estate  or  right  of  possession  in  the  de- 
fendant, Roseau  Pierce,"  and  ordered  judg- 
ment for  the  plaintiff,  to  which  the  dei'ena- 
ant  excepted,  and  the  case  is  before  this 
court  upon  her  exceptions. 

The  ruling  of  the  court  that  "a  tenancy 
which  operates  as  an  estate  for  life,  being 
a  freehold,  can  only  be  passed  by  deed, 
that  is,  by  writing  under  seal,"  is  undoubt- 
edly the  law.  But  it  does  not  follow  that 
the  writing  referred  to  is  invalid  to  create 
any   estate  or   right  of  possession   of   the 


property  described  Ib  the  defendant,  for, 
as  said  by  the  court  in  Hurd  v.  Chase,  100 
Me.  561,  62  Atl.  660:  "It  may  be  conceded 
that  the  plaintiff  has  the  legal  title  to  a  life 
estate  in  the  land,  but  to  maintain  this  ac- 
tion (ignoring  technicalities  in  pleading) 
she  must  be  entitled  to  possession  as  well* 
Rev.  Stat.  chap.  106,  §  5.  One  may  retain 
his  title  to  real  estate  while  debarring  him- 
self from  right  of  entry  and  possession.' 

Ihe  plaintiff  relies  upon  §  35  of  Taylor 
on  Landlord  &  Tenant,  which,  after  stating 
that  a  life  estate  can  only  be  created  by 
deed,  reads:  "An  agreement  not  under  seai, 
that  a  lessor  should  not  turn  out  the  ten- 
ant BO  long  as  he  paid  rent,  has  been  held 
invalid,  because  the  ten&n^  created  by  xi 
would  not  be  determinable  so  long  as  the 


expressly  for  life,  it  was  for  "so  long  as  he 
(tne  lessee)  desires.''  The  action  in  eject- 
ment for  possession  was  brought  in  the 
right  of  the  lessor  after  notice  to  lessee  to 
quit.  The  court  quoted  Lord  (Joke's  rule  in 
lull,  and  applied  lue  same  by  sustaining  the 
plaintiff's  action. 

In  Den  ex  dem.  Mhoon  v.  Drizzle,  14  N.  C. 
(3  Dev.  1m)  414,  the  term  was  "during  his 
natural  life  or  so  long  as  said  Drizzle  may 
wish  to  tend  it  himsell,  and  no  longer."  Al- 
though lessee  was  in  possession  and  had 
cleared  a  great  portion  of  the  land,  the 
court,  while  admitting  that  it  was  a  hard 
case,  applied  Lrord  Coke's  rule  and  sustained 
&.U  action  in  ejectment  by  a  judgment  credi- 
tor of  the  heirs  of  the  icssor  alter  the  lat- 
ter's  death,  holding  that  the  lease  created 
only  a  tenancy  at  will,  which  was  terminat- 
ed by  the  death  of  the  lessor.  The  lease 
was  under  seal. 

And  the  same  rule  has  been  applied  where 
the  lease  was'  for  a  delinite  term  of  years, 
but  the  lessee  expressly  given  the  right  to 
terminate  at  any  time  during  the  term. 
Kclipse  Oil  Co.  v.  South  Penn  Oil  Co.  47  W. 
Va.  84,  34  S.  K.  923,  20  Mor.  Min.  Rep.  234. 

However,  convincing  arguments  have  been 
presented  tending  to  show  that  Coke  had  in 
mind,  when  he  made  the  statement,  only 
leases  without  livery  of  seisin,  which  at 
that  time  was  necessary  to  the  creation  of 
a  freehold  estate  ( after  the  seal  and  formal 
execution  took  the  place  of  livery  of  seisin. 
Coke's  statement  would  apply  only  to  leases 
not  tinder  seal  or  otherwise  defective  as 
conveyances  of  freehold  estates).  The  au- 
thorities in  support  of  this  position  lead 
far  beyond  the  scope  of  the  present  note. 
Therefore,  it  must  suiBce  to  say  that  the  ar- 
guments produced  and  the  authorities  cited 
in  Tiffany,  Landlord  &  Tenant,  vol.  1,  §  13 
(1)  p.  101,  in  support  of  this  position,  leave 
scarcely  room  to  doubt  that  the  position  is 
the  correct  one.  But  for  the  purpose  of  this 
note  it  does  not  make  much  difference 
whether  Lord  Coke  and  other  writers  on  the 
same  point  meant  to  limit' the  rule  to  leases 
without  livery  of  seisin  or  not,  for  the  prin- 
ciple of  the  rule  remains  correct  if  it  is  so 
limited,  but  it  becomes  applicable  to  fewer 
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cases.  The  rule  is  so  limited  by  the  great 
weight  of  authority,  in  practice  at  least,  for 
it  is  held  that  a  leaae  under  seal  conveys 
a  freehold  estate  if  by  its  terms  its  termina- 
tion is  depcnaeut  wholly  upon  the  will  of 
the  lessee,  in  iingland  it  usually  creates 
a  life  estate  for  tne  reason  that  the  word 
'Tieirs''  is  necessary  to  convey  a  fee  simple 
estate,  but  in  some  states  in  this  country 
it  oouveys  the  fee  (see  citations  by  Tiffany 
in  the  section  cited  supra).  Cases  in  which 
it  is  held  that  a  lease  terminable  solely  at 
the  will  of  the  lessee  creates  a  life  estate 
or  conveys  a  fee  are  not  in  point  here,  ex- 
cept perhaps  indirectly.  l5*or  example,  in 
Lewis  V.  lilUnger,  30  Pa.  281,  second  appeal 
32  Pa.  367,  a  ioase  of  property  at  an  annual 
rental  was  made  for  the  term  of  one  hundred 
years  and  thereafter  as  long  as  the  lessee, 
his  heirs  and  assigns,  shall  think  proper. 
At  the  expiration  of  the  one  hundred  years, 
the  parties  who  had  succeeded  to  the  rights 
of  the  lessor  brought  ejectment.  It  was  held 
that  a  fee  simple  estate  had  passed  by  the 
instrument,  since  it  met  all  formal  require- 
ments to  convey  such  an  estate,  but  the 
court  quotes  Lord  Coke's  rule  and  fully  ex- 
plains the  fact  that  if  the  instrument  had 
not  been  under  seal,  the  rule  would  be  ap- 
plicable. 

From  what  is  said,  supra,  the  reason  for 
Lord  Cokeys  rule  becomes  appai'ent.  The  les- 
sor is  permitted  to  recover  against  his  cove- 
nant only  when  the  covenant  is  repugnant 
to  the  very  nature  or  character  of  any  es- 
tate that  could  possibly  be  conveyed  by  the 
instrument.  The  covenant  is  coextensive 
with  a  life  estate,  which  is  a  freehold.  By 
construing  the  instrument  as  a  conveyance 
of  a  freehold  estate  there  is  no  repugnancy. 
But  if  there  were  no  livery  of  seisin  (later, 
if  there  were  no  seal)  the  lease  oould  not 
convey  a  freehold  estate,  and  the  covenant 
was  repugnant  to  the  very  nature  and  char- 
acter of  the  estate  granted  by  the  lease, 
hence  the  lessor  was  permited  to  recover 
against  it. 

The  court  in  Calkins  v.  Pieboe,  after 
reviewing  Doe  ex  dem.  Warner  v.  Browne, 
8  East,  166,  says:  "The  only  point  that 
case  decided  was  that  an  estate  for  life  can 
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tenant    complied     with   the    terms    of   his , 
agreement,  and  would  therefore  operate  as  | 
an  estate  for  life,  which,  being  a  freehold, 
can  only  pass  by  deed." 

The  authority  for  the  text  is  Doe  ex  dem. 
Warner  v.  Browne,  8  East,  165.  An  exam- 
ination of  the  case  shows  that  it  does  not 
support  the  test  to  the  extent  claimed  by 
the  plaintiff.  It  was  an  action  to  recover 
possession  of  a  messuage  that  the  defend- 
ant was  in  possession  of  under  an  agree- 
ment not  under  seal,  whereby  tlie  defendant 
was  to  have  possession  of  certain  prem- 
ises for  a  certain  rent,  payable  quarterly, 
which  contains  the  following  clause:  ^'That 
W.  Warner  shall  not  raise  the  rent  nor  turn 
out  J.  Browne  so  long  as  the  rent  is  duly 
paid  quarterly,  and  he  does  not  expose  to 


sale  or  sell  any  article  that  may  be  in- 
jurious to  W.  Warner  in  his  business." 

It  was  not  claimed  the  tenant  had  broken 
any  of  the  conditions,  but  the  phiintiff 
rested  his  case  on  proving  half  a  year's 
notice  to  the  defendant  to  quit  on  the  2dth 
day  of  March,  and  the  question  was  whether 
the  lessor  had  a  right  to  determine  the 
tenancy  on  such  notice,  considering  the  de* 
fendant  as  tenant  only  from  year  to  year. 

At  the  trial  Lord  Ellenborough,  Ch.  J., 
held  the  notice  to  be  good,  and  a  verdict  was 
accordingly  taken  for  the  plaintiff  with 
leave  to  the  defendant  to  move  to  enter  a 
nonsuit;  a  rule  having  been  obtained  for 
tliat  purpose,  upon  tiie  ground  that  the 
agreement  operated  as  a  lease  for  so  long, 
as  the  tenant  pleased  and  he  complied  with 


only  be  created  by  deed  or  will,  and  that  the 
writing  did  not  create  a  iiie  estate,  but 
did  create  an  interest  in  the  land,  viz., 
a  tenancy  from  year  to  year."  With 
all  deference  to  the  court,  it  is  sub* 
mitted  that  it  did  not  adequately  state  the 
holding  of  the  English  court.  That  case 
was  tried  upon  the  theory  that  the  writing 
created  a  tenancy  from  year  to  year,  mak- 
ing a  decision  on  that  point  unnecessary. 
But  the  tenant  contended  that  the  landlord 
was  estopped  from  maintaining  ejectment, 
as  could  be  done  on  six  months'  notice  under 
the  ordinary  tenancy  from  year  to  year,  by 
his  covenant  '^that  W.  Warner  shall  not 
raise  the  rent  nor  turn  out  J.  Browne  so 
long  as  the  rent  is  duly  paid  quarterly,  and 
he  does  not  expose  to  saJe  or  sell  any  arti- 
cle that  may  be  injurious  to  W.  Warner  in 
his  business."  It  was  held  that  he  was  not 
so  estopped,  for  the  reason  that  the  covenant 
was  repugnant  to  a  tenancy  from  year  to 
year,  i.  e.,  the  leasehold  estate  could  not 
possibly  be  one  from  year  to  year  and  at  the 
same  time  be  terminable  only  at  the  will  of 
the  tenant.  The  reasoning  was  that,  in 
order  to  give  the  covenant  effect,  the  theory 
of  a  tenancy  from  year  to  year  must  be 
abandoned,  and  that  of  a  tenancy  for  life 
adopted,  but  the  latter  theory  could  not 
be  adopted  for  the  reason  that  the  lease  was 
not  under  seaL  An  important  principle  un^ 
der lying  the  case  is  that  a  leasehold  life  es- 
tate cannot  be  in  effect  created  as  distinct 
from  a  freehold  life  estate.  Counsel  cited 
Kigrht  ex  dem.  Green  v.  Proctor,  4  Burr^ 
2208,  to  the  point  ''that  a  lessor  shall  not 
recover  in  ejectment  against  his  covenant," 
and  Doe  ex  dem.  Rigge  v.  Bell,  5  T.  R.  471, 
2  Revised  Rep.  642,  15  Eng.  Rul.  Cas.  59U, 
''where,  though  the  lease  by  parol  for  seven 
years  was  avoided  by  the  statute  of  frauds, 
yet  the  lessor  was  holden  to  be  bound  by  his 
agreement,  as  to  the  time  of  giving  notice  to 
quit."  To  which  citations  Lord  Ellenbor- 
ough, Ch.  J.,  answered:  "It  was  not  re- 
pugnant to  the  nature  of  the  estate  there, 
that  the  agreement,  though  void  as  to  the 
duration  of  the  lease,  should  regulate  the 
time  of  giving  notice  to  quit;  but  here  it  is 
entirely  repugnant  to  the  nature  of  a  tenan- 
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cy  from  year  to  year,  such  as  this  is  con- 
tended to  be,  that  the  option  of  determining 
it  should  rest  solely  with  the  tenant." 
When  Lawrence,  J.,  said:  *'If  this  interest 
be  not  determinable  so  long  as  the  tenant 
complies  with  the  terms  of  the  agreement,  it 
wouid  operate  as  an  estate  for  lite,  which 
can  only  be  created  by  deed,  as  a  feoffment 
or  a  conveyance  to  uses,  'ihe  notion  of  a 
tenancy  from  year  to  year,  the  lessor  binding 
himseii  not  to  give  notice  to  quit,  whicu 
was  once  thrown  out  by  Lord  Manslield, 
has  been  long  exploded," — he  did  not,  it  is 
submitted,  have  in  mind,  or  in  any  way 
refer  to,  counsel's  citation  of  Right  ex  dem. 
Green  v.  Proctor,  although  Lord  Mansheld 
sat  in  the  trial  of  that  case.  Ihat  he  re- 
ferred to  Right  ex  dem.  Green  v.  Proctor 
seems  to  be  extremely  doubtful,  for  three 
reasons:  (1)  The  conclusion  in  that  case, 
as  is  pointed  out  by  the  court  in  Calkins  v. 
PiEKCE,  was  approved  unanimously  by  the 
whole  court.  (2)  It  would  seem  that 
neither  the  court  nor  Lord  Mansfield  nor 
anyone  else  connected  with  the  case  of  Right 
ex  dem.  Green  v.  Proctor  said  anything 
about  '*a  tenancy  from  year  to  year,  the 
lessor  binding  himself  not  to  give  notice  to 
quit."  The  lease  in  that  case  was  embodied 
in  a  partnership  agreement,  the  owner,  one 
of  the  partners,  dedicating  the  house  to  the 
use  of  the  firm  as  a  part  of  its  capital,  by 
stipulating  that  the  other,  who  was  an  act- 
ive partner,  should  occupy  and  care  for  the 
house  and  partnership  property  and  receive 
a  certain  an^ount  towards  expenses,  It 
would  be  difficult  to  see  how  any  court  could 
avoid  holding  that  the  covenant  amounted 
to  a  lease,  and  that  the  lessor  could  not  eject 
the  lessee  during  the  time  the  partnership  . 
continued.  The  report  of  the  case  in  4  Burr. 
2208,  is  as  follows:  "This  was  a  case  re- 
served for  the  opinion  of  the  court.  In 
ejectment.  Edward  Green  was  seised  of  a 
house  in  St.  Margarets'  W'estminster,  a 
brewhouse,  and  the  stock  belonging  to  it. 
Proctor  agreed  to  purchase  one  fifth  of  it. 
Green  covenanted  to  assign  it  accordingly. 
Articles  of  partnership  were  entered  into,  in 
which  were  several  covenants.  Amongst 
others,    Qreen    covenanted    tliat    the    said 
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the  conditionB.  The  caae  was  argued  in  the 
King's  bench,  and  Lord  EUenborough 
stated:  "That  either  his  estate  might  inure 
for  life  at  his  optloni  and  then,  according 
to  Lord  Coke,  such  an  estate  would,  in 
legal  contemplation  be  an  estate  for  life, 
which  could  not  be  created  by  parol;  or, 
if  not  for  life,  being  for  no  assignable 
period,  it  must  operate  as  a  tenancy  from 
year  to  year;  in  which  case  it  would  be 
inconsistent  with  and  repugnant  to  the  na- 
ture of  such  an  estate,  that  it  should  not 
be  determinable  at  the  pleasure  of  either 
party  giving  the  regular  notice." 

Lawrence,  J.,  said:  "If  this  interest  be 
not  determinable  so  long  as  the  tenant  com- 
plies with  the  terms  of  the  agreement,  it 
would  operate  as  an  estate  for  life,  which 


can  only  be  created  by  deed,  as  a  feoffment 
or  a  conveyance  to  uses.  The  notion  of  a 
tenancy  from  year  to  year,  the  lessor  bind- 
ing himself  not  to  give  notice  to  quit, 
which  was  once  thrown  out  by  Lord  Mans- 
field, has  been  long  exploded." 

The  only  point  that  case  decided  was 
that  an  estate  for  life  can  only  be  created 
by  deed  or  will,  and  that  the  writing  did 
not  create  a  life  estate,  but  did  create  an 
interest  in  the  land,  vie,,  a  tenancy  from 
year  to  year. 

Right  ex  dem.  Green  v.  Proctor,  4  Burr, 
2208,  was  the  case  in  which  it  was  stated 
that  the  notion  was  advanced  by  Lord 
Mansfield  of  a  tenancy  from  year  to  year; 
the  lessor  binding  himself  not  to  give  notice 
to  quit.     The  case   was  tried  before  Lord 


trade  shall   be  carried   on   between   Green, 
Ekins,  and  Proctor,  etc.,  and  £300  allotted 
for  the  yearly  rent  of  the  house  shall  be 
paid  by   Green.     He  covenants,  also,   that 
Proctor  shall  reside  and  dwell  in  the  house 
free  of  all  rent,  except  taxes;  and  shall  be 
allowed   certain   perquisites   and   household 
expenses,  and  receive  £0,  Gs.  weekly  for  his 
trouble,  etc.    And  he  covenanted  that  if  he 
should  die,  his  executor  should  renew  the 
lease  to  Proctor.    It  was  likewise  covenanted 
that   neither   party   should   dispose  of   his 
share  without  acquainting  tlie  other.    Then 
there  is  a  proviso  that  Proctor  and  his  fam- 
ily  may   use   the  water   of   Green's   canal. 
Proctor  alone  resided  in  the  house.     At  the 
trial  a  verdict  was  found  for  the  plaintiff, 
and  Is.  damages,  subject  to  the  opinion  of 
this  court  upon  this  question — 'Whether,  up- 
on this  state  of  the  case,  the  plaintiff  has  a 
right  to  recover.'     This  question  lirst  came 
before  the  court  on  Friday  last,  the  29th  of 
April,  and  was  then  ordered  to  stand  over 
to  this  day.    Mr.  Ashurst,  on  behalf  of  the 
plaintiff,  argued  that  Green  had  not  exclud- 
ed himself  from  a  joint  occupation.    And  if 
the  words  do  not  import  it,  the  court  will 
not  enforce  such  a  construction   as  seems 
contrary    to    the    intention.      Green    had 
either  the  sole  legal  right,  or  was  joint  ten- 
ant with  Proctor.    Mr.  Walker,  contra,  was 
stopped  by  Lord  Mansfield,  it  being  a  clear 
case.    Lord  Mansfield:     At  the  trial  I  had 
no  doubt  upon  the  construction  of  the  ar-' 
tides,  and  none  of  us  have  any  doubt  now. 
The  plaintiff  cannot  recover  against  his  own 
covenant.    Green  was  to  be  a  gentleman  in 
this  affair;  Ekins,  to  furnish  skill  and  mon- 
ey; Proctor,  to  contribute  labor  and  attend- 
ance.   The  house  was  to  be  appropriated  to 
the  use  of  the  trade.    Proctor  was  to  have 
the  use  and  occupation  of  it,  and  be  bound 
to  reside  there,  and  to  have  coals,  candles, 
etc.,  and  other  perquisites,  and  the  use  of 
a  pond  which  belonged  to  Mr.  Green;  and 
if  Green  should  die,  his  executor  was  bound 
to  renew  the  lease  to  Proctor.    And  Proctor 
did  live  in  the  house.     Green  has  no  right 
to   recover   under   all   these   circumstances. 
Mr.   Justice  Yates:      Even  as  a  license  to 
inhabit,  it  amounts  to  a  lease,  and  it  ap- 
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pears  most  plainly  to  be  intended  that  he 
was  to  reside  in  it.    Mr.  Justice  Aston  and 
Mr.  Justice  VViiles  were  of  the  same  opinion. 
Per  Cur*  unanimously.     Judgment  of  non- 
suit."    (3)   It  is  submitted  that  the  refer- 
ence of  Lawrence,  J.,   was  to  the  "notion 
.     .     .     thrown  out  by  Lord  Mansfield"  in 
Ferguson  v.  Cornish,  2  Burr.  1032,  3  T.  R. 
463,   note,   expressed   more   accurately   and 
followed  in  Goodright  ex  dem.  Uall  v.  Rich- 
ardson, 3  T.  R.  462.    The  lease  in  the  Fer- 
guson   Case   was    for    "seven,    fourteen,    or 
twenty-one  years,  as  the  lessee    (Cornish) 
should    think    proper,    at    £60    per    annum 
rent."     Lord  Mansfield  seems  to  have  held, 
although  the  case  did   not  turn   upon   the 
point,  that  either  the  lessor  or  the  lessee 
could  terminate  the  lease,  by  proper  notice, 
at  the  end  of  seven  or  fourteen  years.    This 
statement  of  the  holding  is  stronger  than 
Lord  Mansfield  expressed  it,  but  it  is  a  fair 
statement  of  the  doctrine  evolved  from  his 
statement,   by  Lord  Xenyon,   in  Goodright 
ex    dem.    Hall    v.    Richardson,    supra,    who 
elaborated   and  approved  the  doctrine,   al- 
though it  seems  to  have  been  unnecessary  to 
the  decision  in  this  case  also.    This  doctrine, 
which  has  been  attributed  to  Lord  Mansfield, 
"has  been  long  exploded,"  as  having  been- 
extrajudicial,  in  both  the  cases  cited  supra 
(Dann  v.  Spurrier,  3  Bos.  &  P.  309,  7  Ves. 
Jr.  231,  2  Eng.  Rul.  Cas.  756;  Doe  ex  dem. 
Webb   V.   Dixon,   9   East,   15;    Bacon,   Abr. 
Leases  (L)  628).    In  the  Spurrier  Case  the 
doctrine    is    referred    to    as    having    been 
"thrown  out"  by  Lord  Mansfield.    To  para- 
phrase the  words  of  La^wreiMe)  J.,  in  Doe  ex 
dem.  Warner  y.  Browne:     We  do  not  base 
our  decision  upon  the  notion  once  thrown 
out  by  Lord  Mansfield,  but  long  ago  explod- 
ed, that  a  covenant  by  the  lessor  not  to  give 
notice  to  quit  is  in  every  case  of  tenancy 
from  year  to  year  of  no  effect,  but  in  the  case 
before  us  the  covenant  is  repugnant  to  the 
very  nature  of  the  estate,  and  for  that  rea- 
son alone  the  lessor  is  not  estopped  to  re- 
cover against  it.     It  will  be  seen  that  the 
"notion  once  thrown  out  by  Lord  Mansfield" 
went  much  farther  toward  permitting  the 
lessor  to  recover  against  his  covenant  than 
any  of  the  judges  in  Doe  ex  dem.  Warner 
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Mansfield,  and  a  verdict  for  the  plaintiff 
was  taken.  The  case  was  then  taken  to 
the  King's  bench ,  and  at  the  trial  Lord 
Mansfield  stopped  the  argument  for  the  de- 
fendants, saying:  '^At  the  trial  I  had  no 
doubt  upon  the  construction  of  the  articles, 
and  none  of  us  have  any  doubt  now.  The 
plaintiff  cannot  recover  against  his  own 
covenant." 

Justice  Yates  said,  *'£ven  as  a  license  to 
inhabit,  it  amounts  to  a  lease,"  and  it  was 
the  unanimous  opinion  of  the  court  that  a 


nonsuit  should  be  entered.  The  case  shows, 
not  the  notion  of  Lord  Mansfield  of  a  ten- 
ancy from  year  to  year,  the  lessor  binding 
himself  not  to  give  notice  to  quit,  being 
valid  between  the  parties,  but  the  unani- 
mous opinion  of  King's  bench  that  that 
was  the  law. 

The  same  principU  was  enforced  in  Kelle^ 
her  v.  Fong,  108  Me.  181,  79  Atl.  466,  where 
the  defendant  was  in  possession  of  a  store 
under  a  contract  not  under  seal,  whereby 
lie  and  his  brother  were  tp  pay  rent  at  tne 


v.  Browne,  were  willing  to  go.  They  limited 
vhe  rule  to  cases  of  repugnancy  between  tUe 
covenant  and  the  estate  conveyed,  and  the 
expioued  theory  did  not.  As  to  further  his- 
tory of  iirowne  v.  Warner,  in  equity,  see 
same  case  infra. 

Ihe  same  prinjciple  underlies  the  decision 
in  Dossee  v.  ii^ast  India  Co.  8  Week.  Hep. 
245,  1  L.  I.  N.  b.  345.  Ihe  court,  assuming 
that  the  lessors  had  let  lessee  "into  pos- 
session under  an  agreement  that  they  would 
not  disturb  him  uuiil  alter  a  moutii  from  a 
contingent  uncertain  event,"  which,  event  in 
fact  never  happened,  held  that,  had  the 
agreement  been  uuuer  seal,  it  would  have 
pa:«sed  a  treetiold  estate  subject  to  be  defeat- 
ed by  the  happening  of  the  contiiigeucy,  etc. 
But  it  was  iield  tnat  since  the  agreement 
was  not  under  seal,  and  therefore  could  not 
pass  a  freehold  estate,  the  lessee  was  in  pos- 
session as  a  tenant  at  will,  and  that  the 
lessor  could  maintain  an  action  of  ejectment 
for  possession  of  the  premises,  tiee  same 
case,  Infra,  as  to  the  right  of  defendant  in 
equity. 

bo,  it  would  seem  that  for  centuries  the 
law  courts  have  held  that  an  action  for  pos- 
session by  the  lessor  can  be  maintained 
against  his  covenant  not  to  disturb  the  les- 
see's possession,  if  the  covenant  is  repug- 
nant to  the  nature  and  character  of  any  es- 
tate that  could  be  granted  by  the  particular 
instrument  under  which  the  lessee  holds. 
But  it  must  always  be  remembered  that 
law  courts  at  the  present  time  have,  in 
almost  all  jurisdictions,  very  extended  equit- 
able powers,  and  that  actions  at  law  are  now 
controlled  to  a  certain  extent  by  equitable 
principles.  It  is  neither  asserted  nor  in- 
timated in  any  of  the  cases  cited  supra, 
that  a  court  of  equity  could  not  intervene 
and  prevent  the  lessor  from  taking  posses- 
sion of  his  own  property  <m  the. ground  that 
he  has  agreed  not  to  do  so.  On  the  contrary ' 
in  Dossee  v.  East  India  Co.  supra  (for  facts 
see  same  case,  supra).  Lord  Chelmsford,  in 
delivering  the  opini<m  of  the  court,  said: 
**Yet  the  instrument  was  binding  upon  them 
as  an  agreement,  and  a  court  of  equity 
would  have  protected  the  appellants  against 
any  attempt  to  dispossess  them  contrary 
to  its  stipulations.  Notwithstanding  the 
provision  which  it  contains  for  a  month's 
notice,  the  East  India  Company  might  have 
maintained  an  ejectment  the  day  after  the 
agreement    was    entered    into,    because    it 

£assed  no  legal  interest,  but  they  could  have 
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been  instantly  restrained  from  proceeding 
by  a  court  of  equity." 

It  should  also  oe  noted  that  after  the 
decision  in  Doe  ex  dem.  Warner  v.  Browne, 
8  iziast,  165,  discussea  supra,  an  injunction 
against  the  ejectment  was  issued  upon  the 
iedsee's  petition  alleging  that  the  instru- 
ment was  an  agreement  lor  a  lease,  and  the 
issue  before  the  court  was  whether  or  not 
the  terms  of  the  agreement  were  sutUciently 
specific  to  justify  a  decree  of  specific  per- 
iurmance.  Browne  v.  Warner,  14  Ves.  Jr. 
lob,  U  Kevised  Kep.  259  and  same  case  14 
Ves.  Jr.  409.  In  tne  latter  opinion,  p.  413, 
i^idon,  Lord  Chaucellor,  saiu:  ''1  admit 
that  tne  court  must  find  in  the  paper  before 
it  suiiicient  eviaence  of  the  term  and  in- 
terest intended  to  be  granted;  but  even  if 
the  bill  should  be  dismissed  upon  that 
ground,  relief  of  a  more  limited  kind  must 
be  given  upon  another  ground,  with  refer- 
ence to  the  terms  in  wnich  the  agreement 
is  conceived."  The  case  seems  to  nave  gone 
by  deiault  after  death  of  tne  lessee  ^see 
3  Beav.  296),  so  that  we  have  no  record  of 
a  final  adjudication  of  the  kind  of  relief 
that  might  have  been  given. 

So,  it  would  appear  that  when  the  court 
in  Calkiks  v.  I'iebce  held  that,  although 
no  estate  passed  to  the  lessee  by  reason  of 
the  fact  that  the  instrument  was  not  under 
seal,  but  that  plaintiff  was  estopped  by  her 
implied  agreement  to  not  disturb  the  de- 
fendant in  her  possession  during  life.  It 
was  merely  permitting  an  equitable  defense 
in  an  action  at  law.  The  court  fortified  it- 
self to  some  extent  by  its  own  former  de- 
cisions. 

In  Sweetser  v.  McKenney,  65  Me.  225 
(see  citation  of  this  case  in  Calkins  v. 
Pieece),  the  lessor  in  a  lease  "for  five  years 
and  as  much  longer  as  he  desires,  provided, 
etc.,"  was  held  to  be  estopped  to  maintain 
forcible  entry  and  detainer  against  the  les-  ' 
see  after  the  five  years  had  expired,  so  long 
as  the  lessee  kept  all  his  covenants  and  re- 
mained in  possession. 

The  case  of  Kclleher  v.  Fong,  108  Me.  181, 
79  Atl.  460,  is  sutiiciently  explained  in  Cal- 
kins V.  Pierce  to  show  that  it  involved  a 
lease  terminable  solely  at  the  will  of  the  les- 
see. There  is  one  ])aragraph  in  the  case 
sufficiently  illuiiiinating  to  justify  its  quo- 
tation here.  After  reviewing  its  earlier  de- 
cisions the  court  said:  "But  it  is  contended 
by  the  learned  counsel  for  the  plaintiff  that 
the  great  weight  of  authority  in  other  jiiri»- 
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rate  of  $20  per  month  during  the  winter 
and  until  the  beginning  of  spring,  and  alter 
that  period  to  pay  $25  per  month,  and  also, 
'Hhat  they  are  to  have  the  ude  and  occupa- 
tion of  said  store  as  long  as  they  want  it." 
The  defendant  claimed  he  was  occupying  as 
lessee  imder  a  written  lease,  with  an  op- 
tion upon  hil  part  to  hold  a  life  estate. 
The  plaintiff  contended  it  was  a  tenancy  at 
will,  and,  after  defendant  had  been  in  pos- 
session several  years,  gave  notice  to  termi- 
nate   the    tenancy.     The    court    held    the 


plaintiff  bound  by  his  agreement^  upon  the 
authority  of  Sweetaer  t.  McKenney,  65  Me. 
225.  From  a  hasty  reading  of  the  case  it 
might  seem  that  l^e  court  decided  that  a 
life  estate  could  be  ereated  by  -an  instru* 
ment  not  under  seal,  but  a  careful  reading 
shows  that  it  was  not  so  intended,  but  that 
it  wan  intended  to  be  an  affirmance  of  the 
doctrine  of  Sweetser  ▼.  McKenney. 

The  agreement  did  not  convey  a  life  es- 
tate, yet  there  is  no  pretense  that  it  was 
not  executed  knowingly  and  under  standingly 


dictions  is  opposed  to  the  doctrines  laid 
down  by  the  Maine  court  in  the  cases  above 
quoted,  it  has  been  seen,  however,  that  the 
aecisions  of  this  court  in  those  cases  were 
not  innuenced  by  the  medievalism  of  the  law, 
or  coutroUea  by  any  aruritary  legal  dogmas. 
It  was  obviously  not  the  purpose  oi  the 
court  to  establish  any  inflexible  rules  of 
law,  but  simply  to  reach  the  conclusion  that 
would  effectuate  the  intention  of  the  parties 
to  the  several  written  agreements  there  un- 
der consideration,  without  violating  any  es- 
tablished principles  of  law  or  considerations 
of  public  policy.  And  this  court  is  still  of 
opinion  that  a  doctrine  which  enables  the 
court  to  give  effect  to  the  intention  of  the 
parties  as  shown  by  the  language  of  the 
written  agreement,  the  circumstances  attend- 
ing it>  and  the  object  to  be  accomplished  by 
it  will  be  found  more  consonant  with  reason 
and  justice  than  one  which  compels  the 
court  to  defeat  that  intention.''  Here  the 
court  practically  admits  that  it  has  broken 
away  from  the  doctrine  of  the  law  courts 
established  at  an  early  date.  If,  in  Cauun^ 
V.  Pi£BCE,  it  had  not  attempted  to  interpret 
English  law  court  decisions  to  be  in  har- 
mony with  its  doctrine,  but  had  merely  ex- 
plained that  it  was  permitting  an  equitable 
defense  to  an  action  at  law,  its  position 
would  be  unassailable. 

In  iioraer  v.  Den,  25  N.  J.  L.  106, 
the  court  adopted  a  line  of  reasoning 
very  similar  to  that  adopted  in  Doe  ex 
dem.  Warner  y.  Browne,  supra,  but  the  ques- 
tion before  it  was  whether  the  inatniment 
passed  a  fee  simple  estate  terminable  at  the 
will  of  the  grantee,  or  was  a  lease  termi- 
nable whenever  the  lessee  abandoned  the 
manufacture  of  salt  thereon.  The  instru- 
ment was  formally  executed  and  mentioned 
the  ''heirs"  of  the  second  party.  It  purport^ 
ed  to  ''demise,  grant,  and  to  farm  let"  the 
premises  "for  any  term  of  years  the  said 
John  Blake  [the  party  of  the  second  part] 
nay  think  proper  &om  the  above  date."  The 
court,  although  it  did  not  so  state,  appeared 
to  assiune  that,  if  taken  literally,  the  in- 
strument would  convey  a  fee  simple  estate 
terminable  at  the  will  of  the  grantee.  It 
said:  "This  is  certainly  an  unusual  limi- 
tation of  the  term.  Literally  taken,  it 
means  that  the  demise  is  for  a  term  of  years 
only,  but  that  that  term  is  to  run  during 
Blake's  pleasure,  as  long  as  he  thinks  prop- 
er." It  then  rejected  a  literal  interpreta- 
tion, and  held  that  the  true  meaning,  as 
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gathered  from  the  whole  instrument,  its  piir- 
pose,  and  the  circumstances  surrounding  the 
making  thereof,  was  that  the  term  was  to 
terminate  whenever  the  second  party  or 
his  heirs  should  cease  to  devote  the  prop- 
erty to  the  use  to  which  it  was  to  be  put, 
t.  e.,  the  manufacture  of  salt.  Theretore, 
the  instrument  was  a  lease,  and  not  a  con- 
veyance of  the  fee.  The  defendant  had  aban- 
doned the  manufacture  of  salt  on  the  premi- 
ses, and  the  lessor  was  allowed  to  recover  in 
ejectment.  Thus,  the  court  apparently  as: 
sumed  that  a  lease  from  year  to  year  ter- 
minable solely  at  the  will  oi:  the  lessee  is  an 
anomaly,  but  it  con;strued  the  instrument 
before  it  so  as  to  avoid  the  necessity  of  so 
holding.  The  case  is  not  of  much  value  here 
for  the  reason  that  the  covenant  not  to  dis- 
turb the  tenant  was  construed  away. 

In  People  ex  rel.  >(OFton  v.  Gillis,  24 
Wend.  201,  it  was  held  that  a  tenant  under 
a  lease  terminable  when  the  prolits  of  the 
business  conducted  on  the  premises  should 
pay  a  debt  owed  him  by  lessor  could  not 
maintain  an  action  of  forcible  entry  and  de- 
tainer after  he  had  been  deprived  of  posses- 
sion, if  the  lease  was  not  under  seal,  and 
therefore  not  valid  to  convey  a  life  estate. 
The  main  holding  was  independent  of  thia 
proposition,  and  in  that  sense  this  holding 
was  not  necessary  to  dispose  of  the  case,  but 
the  court  appeared  to  regard  this  as  an  inde- 
pendent or  an  additional  reason  for  its  hold- 
ing. The  only  value  of  this  case  in  this  con- 
nection arises  out  of  the  fact  that  the  in- 
strument was  said  to  be  only  an  agreement 
upon  which  the  plaintiff  might  maintain  an 
action  for  breach  of  contract. 

Throughout  this  note  the  fact  that  the 
covenant  was  repugnant  to  the  estate  grant- 
ed aebordlng  to  the  'c6Urt'i^  interpretation 
of  the  instrument  has  been  assumed.  The 
question  of  oonstruing  the  instrument  so  as 
to  avoid  repugnancy  cannot  be  considered. 
However,  aa  a  practical  proposition,  it  may 
be  said  that  cases  like  Manning  v.  Franklin, 
81  Cal.  205,  22  Pac.  550,  and  Husheon  v.  Kel- 
ley,  162  Cal.  656,  124  Pac.  231,  where  it  was 
held  that  there  was  sufficient  part  perform- 
ance to  take  out  of  the  statute  .of  frauds 
an  oral  life  lease  and  make  it  valid  to  con- 
vey a  freehold  life  estate,  might  be  valuable 
in  some  cases,  but  even  if  the  court  had  held 
the  leases  invalid  the  eases  would  not  be 
in  point  here,  since  the  statute  o^  frauds 
goes  to  the  proof  of  the  agreement  which 
includes  the  covenant.  J.  W.  M. 
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by  both  parties.  No  fraud  is  claimed^  and, 
relying  upon  the  agreement,  the  defendant 
entered  into  possession  of  the  premises.  It 
is  not  claimed  that  the  defendant  has  failed 
to  perform  her  part  of  the  agreement.  In 
Sweetser  v.  McKenney,  supra,  the  court,  in 
discussing  the  same  claim  advanced  by  the 
plaintiff  in  this  case,  said:  "We  think  that 
in  any  view  which  could  be  taken  these 
plaintiffs  are  estopped  by  their  agreement 
from  maintaining  this  process  to  oust  the 
defendant  from  the  possession  which  they 
gave  him  so  long  as  he  lives  up  to  that 
agreement  and  desires  to  remain/'  Approved 
in  Willoughby  v.  Atkinson  Furnishing  Co. 
93  Me.  189,  44  Atl.  612.  Although  the 
agreement  did  not  convey  a  life  estate,  yet 
it  was  a  valid  agreement  between  the  par- 
ties, and  conveyed  to  the  defendant  an  in- 
terest in  the  land,  vie,,  the  right  of  posses- 
sion. It  is  not  necessary,  under  our  stat- 
ute, that  a  lease  of  land  be  under  seal.  Rev. 
Stat.  chap.  75,  §  13;  Id.  chap.  96,  §  10. 
And  the  plaintiff,  before  she  can  repudiate 
it,  or  avoid  it  as  between  her  and  the  de- 
fendant, must  prove  that  the  defendant  has 
failed,  or  refuses  to  perform  her  part  of 
the  contract,  for  the  plaintiff  is  precluded, 
by  her  own  written  agreement,  from  assert- 
ing that  the  defendant  disseised  her,  or  re- 
fuses to  turn  over  the  premises  to  her,  for 
the  defendant  is  in  possession  of  the  prem- 
ises with  the  consent  of  the  plaintiff,  and 
in  possession  by  virtue  of  a  contract  which 
binds  her  to  render  valuable  services  to  the 
plaintiff,  and  the  plaintiff  cannot  be  per- 
mitted to  avoid  the  contract  which  she  en^ 
tered  into,  confessedly  lawful,  and  not  re- 
pudiated by  the  defendant. 

There  being  nothing  illegal  in  its  terms, 
the  court  will  not  aid  one  party  to  violate 
it  when  it  has  been  performed,  or  is  being 
performed,  by  the  other.  Sweetser  v.  Mc- 
Kenney,   and  Kelleher  v.   Fong,   supra. 

Exceptions  sustained. 


MINNESOTA  SUPKBMS  COURT. 

PEARL  BRANDENBURG,  Appt, 

V. 

NORTHWESTERN  JOBBERS'  CREDIT 
BUREAU  et  al.,  Respta. 

(128  Minn.  411,  161  N.  W.  134.) 

Trover  —  oonversion  by  sale  of  store- 
room. 

To  constitute  a  conversion  of  personal 
property  of  another  there  must  be  some  ex- 
ercise of  the  right  of  complete  ownership  and 
dominion  over  it,  to  the  total  exclusi<Mi  of 

Headnote  by  Hallaic,  J. 
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the  rights  of  the  owner,  or  else  some  act 
done  which  destroys  it  or  changes  its  char- 
acter, or  in  some  way  deprives  the  owner 
of  it  permanently  or  for  an  indefinite  length 
of  time.  Conversion  may  be  proved  by  de- 
mand and  refusal  of  possession,  but  evidence 
of  this  is  not  liecestiary,  if  there  is  other 
evidence  of  actual  conversion.  Neglect  of 
a  bailee  to  notify  the  bailor  oi  a  sale  of  the 
premises,  where  a  gratuitous  bailment  is 
kept,  is  not  a  conversion,  where  no  loss  or 
misappropriation  follows;  nor  is  the  ad- 
vertising of  goods  for  sale  through  a  mis- 
take a  conversion  so  long  as  there  is  no 
sale  or  loss  or  misappropriation;  nor  is 
the  sale  of  a  few  articles  which  have  in 
some  manner  become  commingled  with  the 
bailor's  goods  a  conversion  of  the  whole 
stock,  in  the  absence  of  evidence  as  to  how 
the  commingling  took  place. 

(February  11,  1915.) 

APPEAL  by  plaintiff  from  an  order  of 
the  District  Court  for  Ramsey  County 
dismissing  an  action  brought  to  recover 
damages  for  the  alleged  conversion  of  a 
stock  of  millinery.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Charles  M.  Brewer  and  F.  A. 
Pike  for  appellant. 

Messrs.  Todd  &  Kerr  and  Walter  Fos- 
nes,  for  respondents: 

Where  the  original  taking  by  the  defend- 
ants was  rightful  and  there  is  no  evidence 
of  an  actual  conversion,  the  conversion 
consisting  merely  in  a  wrongful  detention, 
there  can  be  no  recovery  without  proof  of  a 
demand  and  refusal  before  suit. 

State  v.  New,  22  Minn.  76;  Boxell  v. 
Robinson,  82  Minn.  26,  84  N.  W.  635; 
Chandler  v.  De  Graff,  25  Minn.  88;  Carle- 
ton  V.  Lovejoy,  54  Me.  445;  Tripp  v.  Pul- 
ver,  2  Hun,  511 ;  Yeager  v.  Wallace,  57  Pa. 
385;  Polk  v.  Allen,  19  Mo.  467;  Brown  v. 
Cook,  9  Johns.  361;  Moore  v.  Fitzpatrick, 
7  Baxt.  350;  Dunn  ▼.  Cox,  85  Ga.  141,  11 
S.  E.  582;  Merchants'  Nat.  Bank  v.  Tren- 
holm,  12  Heisk.  520;  Evans  v.  Mason,  64 
N.  H.  98,  5  Atl.  766;  Van  Brunt  v.  Oest- 
reicher,  29  Misc.  340,  60  N.  Y.  Supp.  505; 
Smusch  V.  Ravitch,  33  Misc.  766,  67  N.  Y. 
Supp.  900;  Walker  v.  First  Nat.  Bank,  43 
Or.  102,  72  Pac.  635;  Chase  v.  Maberry,  3 
Harr.  (Del.)  266;  Conner  v.  Winton,  8 
Ind.  315,  65  Am.  Dec.  761;  Dinsmore  v.  Ab- 
bott, 89  Me.  373,  36  Atl.  621. 

Note.  —  A  search  has  disclosed  no  other 
case  passing  upon  the  question  as  to 
whether  the  mere  unauthorized  advertising 
of  another's  property  for  sale  is  such  an  as- 
sertion of  authority  over  it  or  negation  of 
the  owner's  right  as  to  amount  to  a  conver- 
sion. 

For  numerous  illustrations  as  to  what 
constitutes  conversion,  see  Index  to  LJLA. 
Notes,  'Trover,"  §  6. 


BRANDENBURG  v.  NORTHWESTERN  JOBBERS'  CREDIT  BUREAU. 


47e^ 


Hallam,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  action  in  conversion.  The 
court  dismissed  the  action  at  the  close  of 
plaintiff's  case,  and  plaintiff  appeals.  The 
facts  are  as  follows: 

Plaintiff's  husband  conducted  a  general 
store  at  Faribault.  Plaintiff  conducted  a 
millinery  business  on  a  balcony  of  the  store. 
The  husband  failed  and  transferred  his 
stock  to  a  representative  of  defendant 
Northwestern  Jobbers'  Credit  Bureau,  for 
the  benefit  of  creditors,  and  the  bureau 
took  charge  of  the  stock  and  building. 
When  this  occurred,  plaintiff  discontinued 
her  millinery  business,  packed  her  goods  in 
boxes,  and  left  them  in  the  balcony,  by  per- 
mission of  the  bureau's  representative.  She 
paid  nothing  for  the  privilege.  In  other 
words,  the  bureau  was  a  gratuitous  bailee. 
There  is  evidence  that  the  representative  of 
the  bureau  agreed  to  notify  plaintiff  when 
it  disposed  of  the  stock  or  put  anyone  else 
in  possession.  A  few  weeks  later  the  hus- 
band's stock  was  sold  to  defendant  Wend- 
landt  and  he  was  put  in  possession  of  the 
store.  Wendlandt  at  once  proceeded  to  ad- 
vertise the  stock  for  sale.  Under  the  mis- 
taken belief  that  the  millinery  was  part  of 
the  stock  he  had  purchased,  he  prepared  an 
advertisement  announcing  a  '^trustee's  sale" 
of  the  stock,  and  included  the  millinery 
stock  in  the  advertisement.  Before  the  sale 
commenced,  he  discovered  his  error.  At  no 
time  after  the  sale  commenced  did  he  make 
any  claim  to  the  stock  of  millinery  in  the 
balcony.  On  the  contrary,  the  evidence  is 
undisputed  that  during  the  sale  he  in- 
structed his  clerks  that  the  millinery  stock 
belonged  to  plaintiff,  and  directed  them  not 
to  touch  it.  There  is  evidence,  however, 
that  some  small  articles  from  this  stock  be- 
came in  some  manner  commingled  with  the 
general  stock  and  were  sold  by  Wendlandt's 
clerks,  and  there  is  evidence  that  his  wife 
took  some  articles  from  the  millinery  stock. 
There  is  also  evidence  that  when  an  inven- 
tory of  the  millinery  stock  was  taken,  about 
a  month  later,  the  amount  on  hand  was 
nearly  $100  less  than  when  inventoried  at 
the  time  of  closing  the  store.  The  bureau's 
representative  did  not  notify  plaintiff  of  the 
sale  to  Wendlandt,  but  a  friend  of  plaintiff 
notified  her  by  telephone  before  the  trus- 
tee's sale  commenced.  Plaintiff  went  to  the 
store  a  very  few  days  later.  She  took  no 
exception  to  any  conduct  of  defendants;  in 
fact,  she  opened  negotiations  for  leaving 
the  stock  in  the  balcony  and  for  renting 
the  balcony  from  defendant  Wendlandt  in 
order  to  reopen  her  millinery  business. 

Plaintiff  does  not  sue  for  the  conversion 
of  the  few  articles  claimed  to  have  been 
taken  and  sold,  and  she  asks  for  no  recov- 
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ery  on  that  basis.  Her  contention  is  that 
both  these  defendants  converted  the  whole 
stock  of  millinery  to  their  own  use.  The 
question  is:  Did  the  evidence  make  out  a 
prima  facie  case  of  such  conversion!  We 
hold  it  did  not. 

It  is  a  little  difficult  to  frame  a  compre- 
hensive definition  of  conversion*  In  Bur- 
roughes  v.  Bayne,  6  Hurlst.  &  N.  296, 
Baron  Bramwell  observed  that  "after  all, 
no  one  can  undertake  to  define  what  a  con- 
version is."  But  in  general  it  may  be  said 
that  to  constitute  a  conversion  of  pergonal 
property  thare  must  be  some  exercise  of 
the  right  of  complete  ownership  and  do- 
minion over  it,  to  the  total  exclusion  of  the 
rights  of  the  ow^ner,  or  else  some  act  done 
which  destroys  it  or  changes  its  character, 
or  in  some  way  deprives  the  owner  of  it 
permanently  or  for  an  indefinite  length  of 
time.  See  Hodge  v.  Eastern  R.  Co.  70  Minn. 
193,  196,  72  N.  W.  1074;  McCurdy  v.  Wall- 
blom  Furniture  &  Carpet  Co.  94  Minn. 
326,  102  N.  W.  873,  3  Ann.  Cas.  468;  Sut- 
ton V.  Great  Northern  R.  Co.  99  Minn. 
376,  109  N.  W.  815;  Merz  v.  Croxen,  102 
Minn.  69,  112  N.  Y.  890.  Conversion  is 
often  proved  by  a  demand  of  possession 
by  the  owner  and  refusal  by  the  person  in 
possession  to  deliver.  There  was  no  de- 
mand or  refusal  in  this  case.  Demand  and 
refusal  are,  however,  merely  evidence  of 
conversion  and  need  not  be  proved  when 
there  is  other  evidence  of  conversion  in 
fact.  Kronschnable  v.  Knoblauch,  21  Minn. 
56;  Kenrick  v.  Rogers,  26  Minn.  344,  4  N. 
W.  46;  Homberger  v.  Brandenberg,  35  Minn. 
401,  29  N.  W.  123;  Adams  v.  Castle,  64 
Minn.  606,  67  N.  W.  637;  Hogan  v.  Atlan- 
tic Elevator  Co.  66  Minn.  344,  349,  69  N.  W. 
1.  The  question  is:  Was  there  in  this  case 
other  evidence  of  an  actual  conversion? 

As  to  the  defendant  Northwestern  Job- 
bers' Credit  Bureau,  the  case  is  clear.  There 
is  not  a  single  element  of  conversion  by 
that  defendant.  It  did  not  sell  plaintiff's 
stock  nor  in  any  manner  misappropriate 
it.  The  only  delinquency  claimed  on  its 
part  was  its  failure  to  keep  a  promise  to 
notify  plaintiff  that  her  husband's  stock 
had  been  sold  and  the  purchaser  put  in  pos- 
session. But  neglect  of  this  sort  on  the 
part  of  a  bailee  is  not  conversion  of  goods 
which  were  in  no  manner  misappropriated, 
injured,  or  destroyed.  See  McCurdy  v. 
Wallblom  Furniture  &  Carpet  Co.  94  Minn. 
326,  102  N.  W.  873,  3  Ann.  Cas.  468.  Nor 
could  defendant's  neglect  in  this  particu- 
lar have  caused  plaintiff  any  damage,  for 
plaintiff  was  advised  of  the  transfer  by  a 
friend  before  the  "trustee's  sale"  com- 
menced. 

As  to  defendant  Wendlandt,  it  likewise 
seems  to  us  that  the  evidence  falls  short 
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df  proof  of  coiiTersioii.  The  mistaken  ad- 
vertisement of  goods  for  sale,  not  followed 
by  any  sale  or  by  any  exercise  of  dominion 
or  ownership,  is  not  a  conversion.  It  has 
been  held  that  even  a  paper  sale  of  goods 
does  not  constitute  conversion,  if  made  by 
mistake,  and  there  is  no  misappropriation 
in  fact.  28  Am.  &  Eng.  Enc  Law,  700; 
Taylor  v.  Horrall,  4  Blackf.  317.  There 
is  doubtless  evidence  of  conversion  of  some 
few  articles  of  this  stock  ;*  and,  if  recovery 
were  asked  for  the  value  of  these,  a  case 
would  be  made  for  the  jury.  But  it  in  no 
manner  appears  from  the  evidence  how  or 
under  what  circumstances  these  articles 
were  taken  or  commingled.  The  conver- 
sion of  a  few  articles  out  of  the  stock  in 
some  manner  not  disclosed  did  not  consti- 
tute conversion  of  the  whole  stock  which 
was  untouched,  and  as  to  which  defendant 
at  all  times  expressly  disclaimed  owner- 
ship or  dominion. 
Order  affirmed. 


MINNESOTA  SUPREAIE  COURT. 

BIRDIE  WINTER,  Appt., 

V. 

AMERICAN  RADIATOR  COMPANY  et  al., 

Respts. 

(128  Minn,  508,  161  N.  W.  277.) 

Master  and  servant  —  parcel  delivery  — 
independent  contractor. 

The  defendant  radiator  company  employed 
a  transfer  company  to  make  deliveries  for 
it.  The  transfer  company  exercised  an  in- 
dependent calling,  routed  the  deliveries,  took 
other  deliveries  wiUi  those  of  the  defendant, 
received  an  agreed  compensation  per  hun- 
dred weight,  and  the  defendant  exercised  no 
control  over  it.  A  driver,  in  making  a  de- 
livery, negligently  left  some  radiators  in  the 
sidewalk  space,  and  the  plaintiff  fell  over 
them  and  was  injured.  It  is  held  that  the 
transfer  company  was  an  independent  con- 
tractor, and  the  defendant  is  not  liable  on. 
the  doctrine  of  respondeat  superior. 

(February  26,  1916.) 

Headnote  by  Dibell,  C. 


APPEAL  by  plaintiff  from  an  order  of 
the  District  Court  for  Ramsey  County 
denying  a  new  trial  of  an  action  brought 
to  recover  damages  for  personal  injuries 
alleged  to  have  been  caused  by  the  negli- 
gence o£  defendant's  servant.     Affirmed. 

The  facts  are  stated  in  the  Commission- 
er's opinion. 

Mr.  H.  A.  Ix>i^hran  for  appellant. 

Messrs.  I/ind,  Ueland,  &  Jerome,  for 
respondent  Radiator  Company: 

Defendant  Radiator  Company  cannot  be 
held  liable  on  the  theory  of  respondeat  su- 
perior. 

De  Forrest  v.  Wright,  2  Mich.  368;  Fos- 
ter V.  Wadsworth-Howland  Co.  168  IlL 
514,  48  N.  E.  163;  Burns  v.  Michigan 
Paint  Co.  16  L.R.A.(N.S.)  816  and 
note,  152  Mich.  613,  116  N.  W.  182; 
Salliotte  v.  King  Bridge  Co.  66  L.R.A. 
620,  note,  58  C.  C.  A.  466,  122  Fed.  378; 
Vosbeck  v.  Kellogg,  78  Minn.  176,  80  N.  VV. 
967,  7  Am.  Neg.  Rep.  86;  Joslin  v.  Grand 
Rapids  Ice  Co.  50  Mich.  516,  46  Am.  Rep. 
64,  16  N.  W.  887;  Stewart  v.  California 
Improv.  Co.  131  Cal.  125,  62  L.R.A.  205,  63 
Pac.  177,  724. 

Dibell,  C,  filed  the  following  opinion: 
The  plaintiff  fell  over  some  radiators  left 
on  the  sidewalk  space  and  was  injured. 
This  action  was  brought  against  the  de- 
fendant American  Radiator  Company  and 
another,  for  damages  sustained  tiirougU 
such  fall.  The  case  was  dismissed  aa  to 
the  radiator  company  at  the  close  of  the 
testimony.  The  plaintiff  appeals  from  the 
order  denying  her  motion  for  a  ne^  trial. 
The  American  Radiator  Ccnnpany  sold 
these  radiators  to  one  Stone,  who  as  con- 
tractor was  constructing  a  residence.  It 
employed  the  Cavanaugh  Transfer  &  Stor- 
age Company  to  make  delivery.  The  method 
of  their  doing  business  was  this:  When 
the  radiator  company  wished  material  de- 
livered by  the  transfer  company  it  tele- 
phoned it,  giving  the  place  of  delivery.  The 
transfer  company  routed  its  deliveries  so 
as  to  make  an  economical  transfer;  that 
is,  it  made  out  a  number  of  deliveries 
which  a  particular  wagon  on  a  particular 
day   could    economically   make,    and    such 


Note. —  The  question  whether  one  is  re- 
sponsible for  the  negligence  of  the  driver  of 
a  vehicle  owned  by  a  third  person,  but  per- 
forming a  service  for  the  former  at  the  time 
of  the  injury,  sometimes  assumes  the  form 
whether  the  driver  is  the  servant  of  the 
owner  of  the  vehicle  or  of  the  person  for 
whom  the  service  is  being  performed,  and 
sometimes,  as  in  Winter  v.  American 
Radiator  Co.,  the  form  whether  or  not  the 
driver  is  a  servant  of  an  independent  con* 
tractor;  both  forms  of  the  question  are  cov'> 
L.R.A.1916D. 


ered  in  notes  to  Frerker  v.  Nicholson,  13 
L.R.A.(N.S.)  1123;  Bums  v.  Michigan 
Paint  Co.  16  L.R.A.(N.S.)  816;  Morris  v. 
Tredo,  26  L.R.A.(N.S.)  33;  and  Ash  v.  Cen- 
tury Lumber  Co.  38  L.R.A.(N.8.)   973. 

The  question  is  specifically  treated  with 
reference  to  automobiles  in  the  notes  to 
Gerretson  v.  Rambler  Garage  Co.  40  L.R.A. 
(N.S.)  467;  Mevers  v.  Tri-State  Automobile 
Co.  44  L.R.A.(N.S.)  113;  and  Forbes  T. 
Reinmao,  61  L.ILA.<N.S.)  1164. 
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wa^on  made  the  deliveries.  The  wagon 
took  the  radiators  about  9  o'clock  in  the 
morning.  It  made  a  number  of  other  de- 
liveries  coming  within  its  route, — in  all 
something  like  eight  or  nine.  About  half 
past  8  in  the  evening  it  reached  the  prem- 
ises at  which  th^  radiators  were  to  be  de- 
livered. This  was  the  last  delivery  but 
one  for  the  day.  The  driver  left  the  radisr 
tors  on  the  sidewalk  space  in  front  of  the 
lot  adjoining  the  residence  being  oon- 
structed.  In  doing  this  he  was  neglig^it. 
The  question  is  whether  the  transfer  com- 
pany, in  making  the  delivery,  was  a  serv- 
ant of  the  defendant  for  whose  acts  it  is 
liable  under  the  doctrine  of  respondeat  eth 
perior,  or  an  independent  contractor  for 
whose  acts  it  is  not  liable.  The  defendant 
exercised  no  control  over  the  transfer  com- 
pany in  the  doing  of  the  work.  It  paid  it 
an  agreed  compensation  per  hundred 
weight.  It  used  this  company  and  other 
companies.  The  transfer  company  exercised 
an  independent  calling.  The  arrangement 
between  the  radiator  company  and  the 
transfer  company  is  a  common  one.  We 
are  unable  to  hold  that  the  doctrine  of 
respondeat  superior  applies.  The  case  is 
quite  unlike  Waters  v.  Pioneer  Fuel  Co.  62 
Minn.  474,  38  Am.  St.  Rep.  564,  55  N.  W. 
52,  where  the  teamster  was  hired  with 
his  team  and  was  in  control  of  the  defend- 
ant and  under  its  special  direction.  The 
transfer  company  was  an  independent  con- 
tractor, and  the  case  comes  fairly  within 
the  following  cases  so  holding:  Riedel  v. 
Moran,  Fitzeimons  Co.  103  Mkh.  262,  61 
N.  W.  509  (plaintiff,  a  pedestrian,  struck 
by  barrel  rolled  out  of  defendaat^s  ware- 
house on  sidewalk  by  employee  of  cartage 
company  under  contract  with  defendant  to 
do  its  carting) ;  Foster  v.  Wadsworth-fiLow- 
land  Co.  168  111.  614,  48  N.  K  168  (death 
of  child  on  street  caused  by  negligence  of 
driver  of  teaming  company  delivering  for 
the  defendant  at  an  agreed  sum  per  week) ; 
Moore  v.  Stainton,  80  App.  Div.  295,  80 
N.  Y.  Supp.  244,  affirmed  in  177  N.  Y. 
581,  69  N.  £.  1127  (plaintiff  injured  while 
standing  (m  street  by  being  struck  by  a 
truck  engaged  in  delivering  merchandise  of 
defendant) ;  Burns  v.  Michigan  Paint  Co. 
152  Mich.  613,  16  L.R.A.(N.S.)  816,  116 
N.  W.  182  (plaintiff,  a  pedestrian,  injured 
by  express  wagon  of  a  licensed  expressman 
delivering  merchandise  for  defendant) ;  De 
Forrest  v.  Wright,  2  Mich.  368  (plaintiff, 
a  pedestrian,  injured  by  negligence  of  li- 
censed drayman  in  unloading  merchandise 
on  sidewalk,  he  being  employed  by  defend- 
ants to  haul  merchandise  from  warehouse 
and  deliver  to  their  store) ;  Chicago  Hy- 
draulic Press  Bride  Co.  v.  Campbell,  116 
111.  App.  322  (injury  through  negligence 
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of  driver  of  teaming  company  hauling  for 
defendant  company,  which  directed  when  to 
haul  and  where  to  make  delivery);  Wood 
V.  Cobb,  13  Allen,  58  (plaintiff  struck  and 
injured  by  wagon  of  one  who  had  contracted 
to  do  all  the  delivering  for  the  defendant) ; 
Fink  V.  Missouri  Furnace  Co.  82  Mo.  276, 
52  Am.  Rep.  376  (child  killed  by  negligence 
of  one  who  dug  and  hauled  sand  from  de- 
fendant's land  to  its  furnace  at  a  specified 
compensation  per  load);  Catlin  v.  T.  B. 
Peddie  &  Co.  46  App.  Div.  596,  62  N.  Y. 
Supp.  76  (plaintiff  injured  by  negligence  of 
employee  of  truckman  engaged  in  making  a 
delivery  for  defendant). 
Order  affirmed. 


N£:braska  supreme  court. 

FRED  L.   NESBIT 

V. 

FRANCIS  T.  GIBLIN  et  aL,  Appts. 

(96  Neb.  369^  148  N.  W.  138.) 

Master  and  servant  —  resignation  —  ac* 
ceptance. 

1.  Where  one  employed  by  the  year  as  a 
traveling  salesman  is  criticized  for  grant- 
ing a  minor  concession  to  a  customer  of  his 
employer,  writes  to  such  employer  offering 

Headnotes  by  Babnes,  J. 

■ » ■  *  ■  I  ■  III   ^— ^—     II     I   ■       ^-.^-^  II 

Hfote. -^  Neceasity  of,  and  time  for,  ao* 
€)eptance  of  resignation  ^V  employee 
of  a  private  employer. 

This  question,  with  respect  to  public  of- 
ficers, is  treated  in  notes  to  Reiter  v.  State, 
23  L.R.A.  681,  and  State  ex  rel.  Royse  v. 
Superior  Ct.  12  L.R^.(N.S.)  1010. 

Ihe  right  to  repudiate  or  withdraw  a 
resignation  of  a  public  office  is  discussed  in 
a  note  to  State  ex  rel.  Young  v.  Ladeen,  16 
L.R.A.(N.S.)   1058. 

A  diligent  search  discloses  but  one  other 
case  than  Nesbit  v.  Giblin  as  to  the  neces- 
sity of,  or  time  for,  acceptance  of  resigna- 
tion of  an  employee  of  a  private  employer. 
In  that  case,  Capps  v.  University  of  Chi- 
cago, 166  111.  App.  485,  where  a  university 
professor  who  was  entitled  to  a  vacation 
credit  of  ten  months  with  pay  tendered  his 
resignation  conditionally  on  its  being  ac- 
cepted to  take  effect  at  the  end  of  the  vaca- 
tion period,  it  was  held  that,  as  such  resig- 
nation was  not  accepted  as  offered,  but  on 
other  terms  th&n  those  tendered,  it  was  not 
binding  on  the  professor,  and  he  could  not 
be  held  to  have  resigned  other  than  con- 
ditionally, that  is,  to  take  effect  in  the 
future  as  indicated,  without  prejudice  to 
his  vacation  credit. 

Generally,  as  to  rights  and  remedies  aris- 
ing out  of  the  discharge  of  an  employee, 
consult  the  Index  to  L.R.A.  Notes,  ''Master 
and  Servant,"  §§  34-47.  J.  D.  a 
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conditionally  to  resign  his  position,  and  the 
employer  does  not  accept  the  offer,  but  con- 
tinues the  salesman  in  his  employment  for 
more  than  thirty  days,  and  accepts  the  bene- 
fits of  his  services,  the  employer  cannot 
thereafter  avail  himself  of  the  conditional 
offer  to  resign. 

Same  —  discharge  —  liability. 

2.  In  such  a  case  the  employer  cannot  dis- 
charge the  employee  without  responding  in 
damages,  unless  the  employee  is  guilty  of 
some  misconduct  subsequent  to  the  making 
of  his  conditional  offer  of  resignation. 

E}vidence  —  sulflclency. 

3.  Evidence  examined,  and  found  insuffi- 
cient to  authorize  the  discharge  of  the  em- 
ployee. 

Trial  —  instructions. 

4.  Instructions  given  and  refused  ex- 
amined, and  found  to  be  without  reversible 
error. 

(June  23,  1914.) 

APPEAL  by  defendants  from  a  judgment 
of  the  District  Court  for  Douglas  Coun- 
ty in  plaintiff's  favor  in  an  action  brought 
to  recover  damages  for  alleged  wrongful  dis- 
charge of  plaintiff  from  defendant's  serv- 
ice.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Will  H.  Thompson  and  Will  E. 
S.  Thompson,  for  appellants: 

Plaintiff  tendered  his  resignation,  which 
was  accepted  by  the  defendant  company  be- 
fore it  was  withdrawn,  and  this  mutual 
agreement  to  terminate  the  contract  is 
binding  upon  both   parties. 

Greer  v.  Featherston,  95  Tex.  654,  69  S. 
W.  69;  New  York  L.  Ins.  Co.  v.  Thomaa,  47 
Tex,  Civ.  App.  150,  103  S.  W.  423;  26  Cyc. 
083. 

Insolence  or  disrespectful  conduct  of  an 
employee  toward  the  employer  or  diso- 
bedience is  a  good  ground  of  discharge. 

Parker  v.  Farlinger,  122  Ga.  315,  50  S. 
E.  98;  Alexander  v.  Potts,  151  111.  App. 
587;  Abenpost  Co.  v.  Hertel,  67  111.  App. 
501;  Railey  v.  Lanahan,  34  La.  Ann.  426; 
Darden  v.  Nolan,  4  La.  Ann.  374;  Forsyth 
V.  McKinney,  66  Hun,  1,  8  N.  Y.  Supp. 
561 ;  Sterling  Emery  Wheel  Co.  v.  Magee, 
40  111.  App.  340;  Gallagher  t.  Wayne 
Steam  Co.  188  Pa.  95,  41  Atl.  296;  Jacoby 
V.  Fox,  33  Misc.  767,  67  N.  Y.  Supp.  955; 
Leatherberry  v.  Odell,  7  Fed.  641;  Fred- 
erich  v.  Ralli,  11  La.  Ann.  425;  Jerome  v. 
Queen  City  Cycle  Co.  163  N.  Y.  351,  57  N. 
E.  485;  Von  Heyne  v.  Tompkins,  89  Minn. 
77,  6  L.R,A.(N.S.)  524,  93  N.  W.  901; 
Russell  V.  Inman,  79  App.  Div.  227,  79  N. 
Y.  Supp.  681;  Shields  v.  Carson,  102  111. 
App.  38. 

Ihe   employment   by   the   servant  of   his 
master's    time    for    the   servant's   own    use 
justifies  a  discharge. 
L.R.A.1916D. 


Ball  v.  Livonia  Salt  &  Min.  Co.  8  Misc. 
333,  28  N.  Y.  Supp.  537 ;  Hughes  v.  Toledo 
Scale  &  Caah  Register  Co.  112  Mo.  App.  91, 
86  S.  AV.  895;  Jerome  v.  Queen  City  Cycle 
Co.  163  N.  Y.  361,  57  N.  E.  485;  Gibney 
v.  National  Jewelers'  Bd.  of  Trade,  144  N. 
Y.  Supp.  321;  Black  v.  People's  Coal  Co. 
180  Fed.  318;  Orr  y.  Ward,  73  IlL  318; 
Beckman  v.  Garrett,  66  Ohio  St.  136,  64 
N.  E.  62;  Atlantic  Compress  Co.  v.  Young, 
118  Ga.  868,  45  S.  E.  677;  Sterling  Emery 
Wheel  Co.  y.  Magee,  40  111.  App.  340; 
Forsyth  v.  McKinney,  56  Hun,  1,  8  N.  Y. 
Supp.  561;  Gross  v.  Kathairo  Chemical  Co. 
127  App.  Div.  165,  111  N.  Y.  Supp.  481. 

It  is  not  necessary  that  misconduct  of 
the  employee  be  such  as  to  cause  actual 
loss  to  his  employer,  nor  is  the  employer 
bound  to  prove  any  actual  loss,  in  order 
to  justify  discharge  for  misconduct  of  his 
employee. 

26  Cyc.  988;  Beckman  v.  Garrett,  66  Ohio 
St.  136,  64  N.  E.  62;  Wade  v.  William  Barr 
Dry  Goods  Co.  155  Mo.  App.  405,  134  S. 
W.  1084;  Hughes  v.  Toledo  Scale  &  Cash 
Register  Co.  112  Mo.  App.  91,  86  S.  W. 
895;  Russell  v.  Inman,  79  App.  Div.  227, 
79  N.  Y.  Supp.  681;  Adams'  Exp.  Co.  v. 
Trego,  36  Md.  47;  Wood,  Mast,  at  S.  §  116. 

Messrs.  McGilton,  Gaines*  A  Smith, 
for  appellee: 

There  was  nothing  in  the  conduct  of 
plaintiff  to  justify  defendant  in  discharg- 
ing him. 

Shaver  y.  Ingham,  68  Mich.  649,  66  Am. 
Rep.  712,  26  N.  W.  162;  Tickler  v.  An- 
drae  Mfg.  Co.  96  Wis.  362,  70  N.  W.  292. 

Barnes,  J.,  delivered  the  opinion  of  the 
court: 

This  action  was  brought  in  the  district 
oourt  for  Douglas  county  to  recover  dam- 
ages allied  to  have  been  sustained  by 
plaintiff  for  his  wrongful  discharge  from 
his  employment  as  a  traveling  salesman  of 
the  defendant  company.  The  plaintiff's  pe- 
tition was  in  the  usual  form  in  such  cases. 
By  defendant's  answer  it  was  alleged  that 
plaintiff  had  tendered  his  resignation  as 
defendant's  salesman  on  May  21,  1910,  and 
that  defendant  had  accepted  plaintiff's 
resignation;  that  plaintiff  had  been  guilty 
of  unjust  criticism  and  insolent  conduct 
toward  his  employer;  that  plaintiff  had 
been  guilty  of  using  part  of  his  time  in  his 
own  private  affairs.  The  reply  was  in  ef- 
fect a  general  denial.  There  was  a  trial 
to  a  jury  which  resulted  in  a  verdict  and 
judgment  for  the  plaintiff  for  $1,054.13, 
and  the  defendant  has  appealed. 

It  appears  that  on  the  2l9t  day  of  De- 
cember, 1900,  defendant  Giblin  &  Company 
employed  the  plaintiff  as  a  traveling  sales- 
man for  one  year,  at  a  salary  of  $2,100, 
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payable  in    monthly  instalments  of    $175 
per  month.     The  contract  was  in  writing. 
The  bill  of  exceptions  discloses  that   in 
May,  1910,  certain  differences  arose  between 
plaintiff  and  defendant  out  of  a  sale  made 
by  the  plaintiff  to  the  firm  of  Abel  &  Doyle 
of    Indianapolis,    Indiana.      Plaintiff    had 
been    continuously    in    the   employ   of    the 
defendant,  with  the  exception  of  one  year, 
for  the  ten  years  preceding  the  written  con- 
tract of  December  21,  1909.  It  is  apparent 
that  he  had  been  a  trusted  employee,  and 
had  often  advised  with  Iiis  employers  in  re- 
spect to  their  business  affairs.     When  the 
plaintiff  visited    the  firm  at    Indianapolis 
known  as  Abel  &  Doyle,  he  took  a  certain 
order  for  furnaces,  which  was  submitted  to 
his    employers    under    a   blank    form,    and 
subject  to  their  approval.     The  above-men- 
tioned sale  was  the  subject  of  a  letter  to 
plaintiff  from   defendant  written   May   16, 
1910,   which    contained    some   very   caustic 
criticisms    of    plaintiff's    method    of    doing 
business.     The    letter   contained  this    lan- 
guage:    "When  all  is  said  and  done,  we  are 
the  ones  who  are  paying  your  salary  and 
expenses,  and  we  can  only  do  so  out  of  the 
profit  we  make  on  the  goods  we  sell,  and 
your  inclinations  are  very  strongly  in-  the 
way  of  giving  to  customers  everything  possi- 
ble  that  you  can  give   them.     .    .     .     We 
wish  you  would  bear  this  carefully  in  mind, 
and   before  making  concessions  to  custom- 
ers, find  out  what  we  think  about  the  mat- 
ter before  making  these  concessions.     This 
refers  particularly  to  what  you  have  done 
for  Haines  and  also  what  you  have  done 
for  Abel  &  Doyle.    During  the  past  year  we 
have  sold  Abel  k  Doyle  our  7   series  fur- 
naces on  exactly  the  same  terms  we  sold 
the    other    furnaces,    and    never    had    any 
complaint  about  it,  nor  any  suggestions  that 
we    should    do    any    differently.      We    find 
that  you  have  given  them  5  per  cent  addi- 
tional on  the  6  series  furnaces,  and  believe 
this  5  per  cent  was  given  to  them  without 
any  need  whatever,  and  is  just  so  much 
thrown    away.     .     .     .    We    certainly    are 
not  at  all  pleased  that  you  go  to  old  cus- 
tomers  and   reduce  prices  to  them,   which 
we    consider     wholly   unnecessary,     and    it 
leads  us  to  believe  that  it  might  be  better 
not  to  have  sent  you  there  at  all.'    .     .     . 
On  the  order  you  have  sent  in,  the  differ- 
ence is  $63.19,  an  wholly  unnecessary  al- 
lowance." 

When  plaintiff  received  this  letter, 
which  seemed  to  reflect  both  on  his  ability 
as  a  salesman  and  his  integrity,  he  wrote  to 
his  employers  with  respect  thereto.  The 
letter  was  written  on  May  20th,  and  among 
other  things  contained  the  following  state- 
ment: 

''By  thus  making  them  this  discount,  I 
L,R.A.1916D. 


swung  them  over  to  the  8  series,  so  that 
they  will  handle  that  instead  of  the  4 
series,  which  they  declared  they  would  not 
handle  more  than  to  carry  the  sample  at 
the  old  price.  Now,  by  handling  this  in 
the  way  I  did,  they  will  use  the  8  series, 
and  at  a  price  which  is  an  advance  on  same 
size  furnaces  and  the  same  size  fire  pots, 
with  the  same  amount  of  iron,  of  about  7^ 
per  cent  over  last  year's  price." 
'  The  letter  also  contained  the  following; 
''After  getting  this  much  of  an  advance 
on  this  contract  and  handling  it  in  this 
^Ay,  you  tell  me  in  your  letter  that  I  de- 
liberately cut  the  price  and  am  not  work- 
ing to  your  interest.  Any  such  thought  or 
idea  of  my  deliberately .  cutting  the  price 
and  not  working  to  your  interest  is  as  far 
from  the  truth  as  you  are  to-day  from 
Halley's  Comet,  and  if  there  has  ever  been 
any  deed  made  or  transaction  by  me  since 
,1  have  been  in  your  employ  in  which  your 
interest  has  not  been,  fully  considered  to 
the  best  of  my  judgment,  it  has  been  be- 
cause my  judgment  has  not  been  good,  and 
not  because  my  intentions  were  wrong. 
.  .  .  While  I  have  a  contract  with  you 
yet  for  the  balance  of  this  year,  I  should, 
ifeel  guilty  to  accept  the  salary  and  have 
you  feel  as  you  intimate  in  this  letter  that 
you  do  feel,  and  if  you  have  any  such  feel- 
ing, I  would  be  glad  to  have  you  accept 
my  resignation,  and  I  will  remain  here  un- 
til I  hear  from  you,  for  I  do  not  feel  tnat 
I  could  go  to  Minneapolis  and  put  up  the 
fight  that  is  necessary — or  any  other  place 
— in  the  interest  of  your  business,  with  any 
such  insinuation  resting  against  me  as  I 
infer  from  your  letter." 

It  will  be  observed  that  this  letter  con- 
tains an  offer  to  resign,  coupled  with  the 
condition,  however,  that  the  writer  will ,  re- 
main where  he  is  until  he  receives  a  reply. 
The  defendant  did  not  answer  this  letter. 
In  a  few  days  the  plaintiff  went  to  Min- 
neapolis and  transacted  business  there  for 
the  defendant  in  the  way  of  an  adjustment 
of  some  former  sales,  and  while  there 
again  wrote  to  the  defendant.  Meanwhile 
no  intimation  was  made  by  the  defendant 
that  it  intended  to  accept  the  plaintiff's 
conditional  offer  to  resign,  but  defendant 
wrote  again  finding  fault  with  plaintiff's 
sales  at  Indianapolis.  Without  quoting 
from  these  letters,  it  is  sufficient  to  say 
that  they  contained  repeated  faultfindings 
with  plaintiff's  conduct,  and  also  were  full 
of  criticisms  and  somewhat  insolent  state- 
ments. On  May  29th,  the  plaintiff  wrote 
the  defendant  as  follows:  "I  wish  to  say 
in  the  above  paragraph  you  have  assumed 
and  said  things  that  have  not  been  proven, 
cannot  be  proven,  and  while  X  have  no 
money  to  give  away  to  anyone,  I  will  send 
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you  a  check  at  any  time  for  $100  if  you 
can  prove  the  above  assertion,  that  they 
(meaning  Abel  &  Doyle)  intended  to  use  all 
along  the  8  series.  .  .  .  You  say 
farther  along  in  your  letter,  on  page  3  of 
same,  they  had  no  intentiou  of  ordering  4 
series  furnaces,  and  would  not  have  done 
80  in  any  case.  They  intended  ordering 
just  what  they  did  order  and  they  got  from 
me  $57.93  better  price  than  they  would 
have  been  willing  to  pay,  and  it  was  this 
action  of  which  you  complained.  If  this 
statement  is  true,  as  abbve  stated,  then 
what  I  have  said  to  you  is  not  true,  and  I 
will  not  rest  under  the  above  accusation 
from  you  or  anyone  else.  Unless  I  hear 
from  you  immediately  on  receipt  of-  this 
letter,  retracting  the  above  statements, 
which  I  defy  you  or  anyone  else  to  prove, 
as  soon  as  I  am  finished  up  with  the  trans- 
actions here  in  connection  with  the  Gil- 
more  deal,  I  will  leave  immediately  for 
Indianapolis,  Indiana,  and  procure  affi- 
davits substantiating  my  statements  to 
you." 

On  Jun«  4th  defendant  tel^raphed  to 
plaintiff  that  no  answer  would  be  given  to 
his  letter.  The  plaintiff  then  went  to  In- 
dianapolis and  procured  some  affidavits  re- 
specting the  matter  and  forwarded  the 
same  to  his  employers.  In  pursuance  of 
his  employers'  business,  Mr.  Kesbit  went 
to  Minneapolis  and  settled  an  old  and 
complicated  deal  whereby  he  collected  some 
$900  for  his  employers.  It  appears  that 
plaintiff's  wife  had  been  ill  and  in  the  hos- 
pital since  November,  and  in  June  he  wrote 
to  his  employers  to  the  effect  that  he  wished 
to  take  his  wife  home,  and  it  would  be 
necessary  to  use  one  or  two  days  in  his  af- 
fairs at  Omaha  in  straightening  out  the 
house  so  his  wife  could  live  in  it.  The 
plaintiff  returned  to  Omaha  about  June 
8th,  and  with  the  exception  of  a  day  in 
straightening  up  his  affairs  he  was  engaged 
in  his  employers'  business,  taking  an  order 
at  Council  Bluffs,  Iowa,  and  likewise  one 
at  Onawa,  which  were  sent  to  the  defend- 
ant, who  on  June  20th  wrote  the  plaintiff 
as  follows:  "In  a  letter  addressed  to  us 
from  Milwaukee  dated  May  2l8t  you  ten- 
dered your  resigfnation.  We  write  you  to 
say  that  we  hereby  accept  this  resignation 
to  take  effect  immediately.  Please  send  to 
us  at  once,  all  books,  letters  of  introduc- 
tion, etc.,  belonging  to  us,  and  send  state-' 
ment  of  your  expense  account  to  date." 

To  thifl  letter  plaintiff  replied  as  fol- 
lows : 

** Answering  your  letter  of  June  20th  in 
reference  to  my  letter  from  Milwaukee  on 
May  20th  in  reference  to  my  tending  my 
resignation  at  that  time,  I  did  so,  and  would 
have  been  very  much  pleased  to  have  had 
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you  accept  it  at  that  time,  which  I  asked 
you  to  do,  and  said  I  would  remain  in 
Milwaukee  until  I  heard  from  you.  In  your 
answer  you  did  not  accept  my  resignation. 
I  therefore  kept  on  at  work.  I  would  say 
at  this  time  that  conditions  have  changed 
and  the  opportunities  I  had  at  that  time 
have  been  loat,  and  under  the  present  con- 
ditions I  am  still  in  your  employ,  working 
under  contract  of  1910,  and  am  waiting 
here  for  your  directions  as  to  routes  also 
expense  money." 

To  this  letter  defendant  replied  on  June 
24th  as  follows:  "Answering  yours  of  June 
22d,  your  resignation  was  presented  to  us 
and  accepted  and  your  services  with  us  are 
ended.  .  .  .  We  have  to-day  inserted  a 
notice  in  the  Trade  Papers,  stating  that 
you  are  no  longer  in  our  employment,"  etc. 

It  will  thus  be  observed  that  the  basis 
for  the  discharge  of  plaintiff  in  both  of 
defendant's  letters  v^as  that  they  had  ac- 
cepted his  offer  to  resign  on  May  20th.  Not- 
withstanding this  claim,  defendant  wrote  to 
plaintiff  on  June  6th  in  relation  to  some 
advertising  matter,  and  their  letter  con- 
tains the  following:  "We  intend  following 
up  these  with  issues  at  frequent  intervals 
until  November,  and  will  forward  them  to 
you  as  issued.  You  will  probably  run 
across  them  in  the  hands  of  some  of  the 
dealers  you  visit.  We  will  keep  you  fully 
informed  in  regard  to  all  inquiries  in  your 
territory  so  that  you  may  follow  them  up 
closely  and  get  sample  orders." 

This  letter  was  written  two  weeks  after 
the  plaintiff  made  his  conditional  offer  to 
resign,  and  it  thus  appears  that  defend- 
ant had  no  intention  to  accept  his  condi- 
tional offer  of  resignation,  but  on  the  con- 
trary expected  him  to  continue  his  work. 
Whether  the  plaintiff  aoted  prudently  or 
wisely  in  the  matter  of  the  contract  with 
Abel  &  Doyle  was  not  in  issue  in  this  case. 
He  felt  aggrieved  at  the  caustic  criticisms 
of  his  employers,  and  wrote  them  that  he 
was  willing  to  tender  his  resignation,  as 
he  did  not  wish  to  continue  in  their  serv- 
ice if  they  felt  toward  him  as  their  let- 
ters seemed  to  indicate.  Their  answer  to 
his  letter  clearly  intimated  that  they  would 
expect  him  to  continue  in  their  employ,  and 
their  telegram  to  the  effect  that  no  answer 
would  be  given  to  his  letter  informing  them 
of  his  intended  trip  to  Indianapolis  im- 
plied that  they  did  not  object  to  his  mak- 
ing that  trip.  The  matter,  however,  is  of 
minor  importance,  because  the  affidavits 
which  he  obtained  in  Indianapolis  were  for- 
warded to  the  defendants  and  they  did  not 
write  to  him  concerning  it,  and  made  no 
criticism  in  relation  to  it.  When  they 
discharged  the  plaintiff  some  two  weeks 
later  they  made  no  referenos  to  the  affi- 
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davits  or  his  conduct  in  that  matter,  but 
based  the  reason  for  his  discharge  specifical* 
I7  upon  the  ground  that  thej  had  accepted 
his  resignation,  which  had  been  tendered 
more  than  thirty  days  before.  Having  thus 
assigned  a  reason  for  the  plaintiff's  dis- 
charge, the  defendant  should  not  be  now 
heard  to  urge  any  other  or  different  reason. 

Upon  the  testimony  which  has  been  par- 
tially set  forth  in  the  opinion  the  cause  was 
submitted  to  the  jury,  and  the  defendant 
contends  that  the  court  erred  in  instruction 
No.  6,  given  to  the  jury  on  his  own  mo- 
tion. The  instruction  complained  of  reads 
as  follows:  "You  are  instructed  the  letter 
written  by  the  plaintiff  on  the  20th  or  2lBt 
day  of  May,  1910,  was  not  of  itself  a  letter 
of  resignation,  but  was  what  might  be 
termed  in  law  a  conditional  resignation,  and 
by  the  terms  and  conditions  of  said  letter 
the  defendants  had  the  right  to  accept  or 
reject  the  said  resignation  on  or  before 
t]ie  time  fixed  by  the  said  letter  of  said 
date.  And  in  this  connection  you  are  fur- 
ther instructed  the  defendants  did  not 
comply  with  the  terms  and  conditions  of 
said  letter  on  that  date,  and  as  a  matter 
of  law,  had  no  right  to  accept  said  resigna- 
tion at  a  later  time  than  that  fixed  by 
the  terms  and  conditions  of  said  letter,  un- 
less you  find  from  a  preponderance  of  the 
evidence  that  the  plaintiff  was  guilty  of 
misconduct  toward  the  defendants  subse- 
quent to  the  time  he  left  Milwaukee  for 
Minneapolis,  or  unless  you  further  find  that 
the  defendants  had  d'^^covered  other  miscon- 
duct of  the  plaintiff  that  occurred  prior 
to  the  time  they  answered  the  letter  writ- 
ten by  the  plaintiff  at  Milwaukee,  Wiscon- 
sin, dated  on  the  20th  or  2lBt  day  of  May, 
1910." 

We  think  this  instruction  correctly  stated 
the  law.  There  was  no  conflict  in  the  evi- 
dence, and,  as  we  view  the  letters  which 
passed  between  plaintiff  and  defendant, 
plaintiff's  conditional  letter  of  resignation 
was  not  accepted  by  the  defendant;  but 
plaintiff  was  deliberately  continued  in  his 
employment  for  practically  thirty  days 
after  he  wrote  the  letter  of  May  21,  1910. 

It  is  next  contended  that  the  court  erred 
in  refusing  to  give  instruction  No.  6,  re- 
quested by  the  defendant,  as  foUows:  "The 
court  instructs  the  jury  that  in  his  letter 
of  May  21st  the  plaintiff  tendered  his  res- 
ignation to  the  defendants,  and  that,  un- 
less you  find  that  said  resignation  had  been 
withdrawn  prior  to  the  20th  day  of  June, 
the  defendants  had  the  right  to  accept  said 
resignation,  and  that,  after  such  acceptance, 
said  resignation  could  not  be  withdrawn." 

We  think  the  court  was  justified  in  re- 
fusing this  instruction,  as  it  does  not  ac- 
cord with  the  facts,  and  is  not  applicable  to 
L.R.A.1915D. 


the  evidence  contained  in  the  record.  Nu- 
merous other  errors  are  assigned  in  giving 
and  refusing  instructions.  We  have  exam- 
ined the  instructions  given  and  refused,  and 
find  the  same  to  be  without  reversible 
error. 

It  is  contended  that  the  defendant  was 
justified  in  discharging  the  plaintiff  be- 
cause he  was  guilty  of  disrespectful  con- 
duct towards  his  employer;  that  plaintiff 
was  a  man  of  superior  ability  and  educa' 
tion;  and  that  his  conduct  towards  his  em- 
ployer was  neither  due  to  inadvertence  nor 
ignorance,  -  and  therefore  the  defendant  was 
justified  in  discharging  him  from  its  serv- 
ice. 

A  careful  examination  of  the  correspond- 
ence discloses  that  the  plaintiff  treated  the 
defendant  in  all  of  the  letters  written  by 
him  with  reasonable  courtesy  and  considera- 
tion. We  find  nothing  in  plaintiff's  conduct 
which  would  justify  the  defendant  in  dis- 
charging him.  It  appears  from  the  testi- 
mony that  plaintiff,  from  the  time  he  was 
discharged  until  the  latter  part  of  Decem- 
ber, 1910,  was  unable  to  find  profitable  em- 
ployment, and  therefore  the  amount  of  the 
verdict  is  not  excessive.  In  fact  no  serious 
complaint  of  that  kind  is  made  by  the  ap- 
pellant. 

As  we  view  the  record,  the  defendant  had 
a  fair  trial,  and,  finding  no  reversible  error 
in  the  record,  the  judgment  of  the  District 
Court  is  aflSrmed. 

lietton,  J.,  concurs  in  conclusion.  Rose, 
J.,  not  sitting. 

Petition  for  rehearing  denied. 
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JOHN  F.  YAWGER,  Receiver  of  Metropoli- 
tan Surety '  Company,  Respt^ 

V. 

AMERICAN  SURETY  COMPANY,  Appt. 

(212  N.  Y.  292,  106  N.  E.  64.) 

Bond  «-  treasurer  —  accounting  for  bank 
deposit. 

1.  A  town  treasurer  who,  upon  re-election 
to  ofiice,  continues  a  deposit  account  of  the 
town's  money  in  a  bank  so  insolvent  that  it 

Note.  -»  Bight  of  reimbursement  or  con^ 
trihution  as  between  sureties  of  of- 
ficial for  different  terms. 

The  court  in  Y'awoer  y.  Ambbicait  Suse- 
TT  Co.  seems  not  to  have  used  the  term 
'^contribution"  in  its  strict  sense  as  ap- 
plied in  the  law  of  suretyship,  at  leaat,  the 
surety  for  the  first  term  was  held  liable 
to  the  extent  that  the  moneys  were  lost 
31 
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cannot  pay  the  amount,  does  not,  although 
he  is  ignorant  of  the  true  conditions,  ac- 
count for  it  within  the  meaning  of  his  of- 
ficial bond  satisfying  its  obligation  in  case 
of  such  accounting,  so  as  to  relieve  the 
surety  from  liability  in  case  the  account  is 
lost  because  of  the  bank's  insolvency. 

Contribution  ^  oiiiciai     bonds  ^  suc- 
cessive terms. 

2.  A  surety  on  the  bond  of  a  town  treas- 
urer for  a  second  term  who  is  compelled  to 
make  good  money  lost  through  a  deposit 
in  an  insolvent  bank  during  the  first  term 
may  compel  contribution  from  the  surety  on 
the  Dond  covering  such  term. 

(July  14,  1914.) 

APPEAL  by  defendant  from  an  order  of 
the  Appellate  Division  of  the  Supremr 
Court,  First  Department,  reversing  an  in- 
terlocutory judgm.'iit  of  a  Special  Term, 
Part  VII.,  for  New  York  County,  in  his 
favor,  and  overruling  a  demurrer  to  the 
complaint  filed  to  compel  contribution  from 


the  surety  company  oil  an  official  bond.    Af- 
''  firmed. 

The  question  certified  was  as  follows: 

Does  the  complaint  state  facts  suHScient 
to  constitute  a  cause  of  action? 

The  facts,  sp  far  as  material,  are  stated 
in  the  opinion. 

.  Mr.   Carl  fihlermann,   Jr.,   for   appel- 
lant: 

The  complaint  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action  be- 
cause the  bond  of  the  first-year  surety  and 
the  bond  of  the  second-year  surety  cover 
separate  years  and  separate  obligations, 
and,  therefore,  no  matter  when  the  loss  oc- 
curred; the  two  sureties  are  not  cosureties. 

United  States  v.  Irving,  1  How.  250,  11 
L.  ed.  120;  Meyers  v.  Llock,  120  U.  S.  206, 
30  L.  ed.  642,  7  Sup.  Ot.  Rep.  625;  Farrar 
v.  United  States,  6  Pet.  373,  8  L.  ed.  159. 

The  complaint  does  not  state  facts  suffi- 
:  cient   to  constitute  a  cause  of  action   be- 
cause   it    appears    conclusively    that     the 


during  the  first  term.  It  is  apparent  that 
this  is  not  contribution,  but  a  recovery  of 
money  by  the  surety,.^or  a  succeeding  term 
against  the  surety  tor  a  prior  term,  which 
the  succeeding  surety  has  been  called  upon 
to  pay,  and  which  la  equitably  owing  iiom 
the  first  surety.  If  the  succeeding  surety 
were  entitled  to  contribution,  this  amount 
of  loss  would  be  divided  between  the  sure- 
ties; the  succeeding  surety  would  not  be 
entitled  to  recover  the  entire  amount. 

Ihe  distinction  between  contribution  and 
an  equitable  right  to  recover  money  under 
such  circumstHiice  is  clearly  stated  in 
Boone  County  v.  Jones,  68  Iowa,  373,  12  N. 
W.  313,  where  a  surety  on  the  bond  of  a 
public  ofificer  against  whom  a  judgment  had 
been  obtained  by  the  county  of  which  the 
principal  was  an  ofiicial  was  held  not  en- 
titled to  contribution  from  a  surety  for  a 
preceding  term  of  the  officer.  The  court 
states:  "The  appellant  claims  the  true  doc- 
trine 'to  be,  that  when  a  surety  pays  the 
debt  of  a  principal  he  may  compel  his  co- 
sureties to  contribute,  and  if  the  creditor 
has  other  securities  out  of  which  the  debt 
can  be  made,  then  the  surety  paying  the 
debt  will  have  the  right  to  full  substitution 
and  reimbursement.'  Conceding  this  to  be 
so,  it  is  evident  the  latter  part  of  the  propo- 
sition depends  upon  the  question  whether 
the  right  to  contribution  exists;  and  that 
depends  on  the  lurther  question,  whether 
the  person  demanding  contribution  is  a  co- 
surety with  the  person  on  whom  the  demand 
is  made.  Several  persons  may  be  sureties 
for  another  to  the  same  creditor,  and  yet 
not  be  cosureties.  It  may  not  be  essential 
they  should  be  bound  by  the  same  instru- 
ment, but  they  tnust  be  sureties  bound  for 
the  performance  of  the  same  thing.  The  de- 
fendants were  only  bound  for  the  perform- 
ance by  Jones  of  the  duties  incumbent  on 
him  for  a  period  extending  from  the  execu- 
tion of  the  bond  signed  by  them  imtil  the 
L.R.A.1915D. 


18th  day  of  September,  1876,  and  the  lia- 
bility of  the  appellant  began  when  that  of 
defendants  ceased.  Suppose  the  county  had 
recovered  of  the  defendants  for  defalcation 
which  occurred  during  the  first  named 
period, — could  they  have  compelled  appel- 
lant to  contribute  in  payment  of  the  judi'- 
ment  on  the  ground  he  was  a  cosurety  with 
them?  Clearly  not,  because  the  appellant 
never  bound  himself  or  became  responsible 
for  such  defalcation.  The  converse  of  this 
proposition  must  be  true,  and  that  is,  if 
there  was  a  defalcation  after  the  18th  day 
of  September,  1876,  the  appellant  could  not 
require  the  defendants  to  contribute  to  the 
payment  of  such  defalcation.  Therefore  the 
defendants  and  appellant  are  not  cosureties 
entitled  to  contribution.  It  is  urged  the 
demurrer  admits  the  defalcation  occurred 
prior  to  September,  1876,  but  this  fact  has 
no  bearing  whatev;^r  on  the  question  of  con- 
tribution. Conceding  the  admission  to  have 
full  force  and  effect,  it  amounts  to  this: 
that  the  appellant  has  paid  or  been  com- 
pelled to  pay  the  debt  of  the  defendants  be- 
cause a  judgment  has  been  rendered  against 
him  therefor.  Now,  as  we  have  seen,  the 
appellant  is  not  entitled  to  contribution. 
Is  he  entitled  to  recover  because  he  has 
paid  the  debt  of  another  under  the  circum- 
stances stated  in  the  pleadings?  This  ques- 
tion has  not  been  presented  by  counse.  lor 
the  appellant.  There  is  some  doubt  whether 
such  a  case  would  come  within  the  juris- 
diction of  a  court  of  equity.  But  whether 
this  is  so  or  not,  we  do  not  feel  called  upon 
to  determine  the  question  suggested." 

As  to  the  liability  of  sureties  on  a  bond 
of  a  public  ofiicer  for  default  of  principal 
during  prior  term,  see  note  to  Cowden  v. 
Trustees  of  Schools,  23  L.R.A.(N.S.)  131, 
and  see  also  note  to  Pine  County  v.  Willard, 
1    L.R.A.    118,   on   the   liabilitv  of   sureties 

■r 

for  a  second  term  for  d^inquencies  of  the 
first  term.  W«  A.  E. 
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breach  ocCTiired  only  under  the  bond  of  the 
second  year  surety. 

Oeltjen  v.  People,  160  111.  409,  4S  N.  E. 
610. 

Mr.  John  Barlln'son  Coleman,  with  Mr: 
Edwai'd  R.  Finch,  for  respondent: 

The '  complaint  states  facts  sufficient  to 
constitute  a  cause  of  action: 

Barnes  t.  Cushing,  168  N.  Y.  542,  61  N. 
E.  902;  First  Nat.  Bank  v.  Story,  200  N. 
Y.  346,  34  L.R.A.(N.S.)  164,  93  N.  B.  940, 
21  Ann.  Cae.  542;  Aspinwall  v.  Sacchi,  57 
N.  Y.  331 ;  Schram  v.  Werner,  85  Hun,  293, 
32  N.  Y.  Supp.  995;  National  Surety  Co. 
V.  Di  Marsico,  65  Misc.  302,  105  N.  Y. 
Supp.  272;  Kolb  v.  National  Surety  Co.  176 
N.  Y.  233,  68  N.  E.  247;  Armitage  t.  Pul- 
ver,  37  N.  Y.  494;  Kimball  v.  Williams,  51 
App.  Div.  616,  65  N.  Y.  Supp.  69;  Hard  v. 
Mingle,  141  App.  DiT.  170,  126  N.  Y.  Supp. 
51,  affirmed  in  206  N.  Y.  179,  42  L.R.A. 
(N.S.)  1131,  99  N.  E.  542;  Frost,  Guaranty 
Ins.  2d  ed.  §  284,  pp.  709-719. 

The  American  Surety  Company  and  the 
Metropolitan  Surety  Company  are  cosureties 
in  reference  to  the  amount  of  the  loss  oc- 
curring during  Grisko's  first  term  of  office, 

Morley  v.  Metamora,  78  111.  394,  20  Am. 
Rep.  266. 

The  complaint  cleairly  shows  a  breach  un- 
der the  bond  of  the  Ar^erlcan  Suretv  Com- 
pany,  and  sets  forth  a  good  cause  of-  action 
in  favor  of  the  towil  of  Cicero  against  the 
American  Surety  Company  on  its  bond, 
which  bond  and  cause  of  action  have  been' 
absfgned  to  the  plaintiff  herein. 

Sehram  v.  Werner,  85  Hun.  293,  32  N.  Y. 
Sitpp.  995;  Xolb  r.  National  Surety  Co.  176 
N.  Y.  283,  68  N.  B»  247. 

Cardozo,  J.,  delivered  the  opinion  of  the 
the  court: 

This  ease  comes  here  bn-a  demurrer  to 
the  complaint.'  One  Grisco  was  the  super- 
visor, and  ea?  officio  the  treasurer,  of  the 
town  of  Cicero,  in  Illinois.  He  was  elected 
for  the  first  time  on  April  4,  1905,  for  thfe 
term  of  one  year,  and  until  the  election  and 
qualification  of  a  successor.  By  the  town 
charter,  the  treasurer  is  required  to  receive 
and  hold  tlie  town's  moneys;  and  to  give  a 
bond  in  a  form  prescribed  by  law.  It  is 
also  declared  to  be  his  duty  "to  keep  a 
correct  account  of  all  moneys  received  and 
paid  out  by  him,  and  when  required  to  fur- 
nish to  the  board  a  statement  of  the  moneys 
in  his  hands."  Following  Grisco's  election 
in  April,  1905,  the  defendant,  American 
Surety  Company,  became  surety  for  him  in 
the  sum  of  CI 00,000.  The  bond  is  dated 
April  25,  1905;  it  recites  that  he  was  elected 
supervisor  on  April  4,  1903,  for  the  period 
of  one  year,  and  its  condition  reads  as 
follows:  **Now,  therefore,  if  the  said  Louis 
L.R,A.1J)15D. 


Grisco  Bhall  faithfully  aceount  for  all 
moneys  that  may  Come  into  his  hands,  as 
such  supervisor,  and  pay  over  the  same  pur- 
suant to  the  provisions  of  law  or  the  order 
or  resolution  of  the  board  of  trustees  of  the 
tov^n  of  Cicero,  and  shall  faithfully  per- 
form the  duties  of  his  office  to  the  best  of 
his  skill  and  abilities,  then  this  obligation 
to  be  void,  otherwise  to  remain  in  full  force 
and  effect." 

Grisco's  first  term  expired  on  April  4, 
1906,  and  he  was  then  re-elected  for  an- 
other year.  On  April  16,  1908,  he  gave  an- 
other bond  similar  in  form  to  the  first  one; 
with  the  exception  that  the  surety  on  the 
second  bond  was  the  Metropolitan  Sarety 
Company,  and  not  the  defendant. 

Between  April  4,  1905,  and  April  16, 
1906,  Grisco  deposited  in  the  Lincoln  Bank 
in  Cicero  moneys  belonging  to  the  town 
amounting  in  the  aggregate  to  $44,191.39. 
He  drew  from  the  bank  during  that  period 
only  $2,661*61,  and  these  withdrawals  were 
all  made  in  May,  1905,  the  second  month 
of  his  term*.  On  April  16,  1906,  when  he 
qualified  for  his  second  term,  the  amount 
supposed  to  be  on  deposit  in  the  bank  was 
$41,629.78.  Between  April  16,  1906,  and 
December  of  the  same  year  he  made  addi- 
tional deposits  of  $12,061.13,  and  during  the 
same  period  drew  from  the  bank  only  $100. 
Tliere  was  thus  a  final  balance  for  the  two 
years  of  $63,490.91. 

€hi  December  17,  1906,  the  Lincoln  Bank 
was  adjudged  a  bankrupt.  In  realitj',  it 
had  been  Insolvent  for  a  long  time.  It  was 
insolvent  on  April  16,  1906,  when  the  Motro- 
polrtan  Surety'  Company  signed  a  bond  for 
the  second  term.  The  allegation  is  that 
Grisco  "did  not  then  nor  thereafter  with- 
draw from  the  said  Lincoln  Bank  any  of 
the  aforesaid  balance  of  $41,629.78  which 
he  had  on  deposit  .  .  .  at  the  conclu- 
sion of  his  previous  term  of  office,  .  .  . 
nor  could  the  said  balaaco  have  been  w.ith- 
dra^<^n  on  account  of  the  insolvency  of  said 
private  banking  institution  as  herein  set 
forth."  The  allegation  also  is  that  he  "did 
not  and  could  not,  on  account  of  the  afore- 
said insolvency  of  the  said  private  banking 
institution,"  pay  over  the  said  balance  to 
himself  as  supervisor  and  treasurer.  When 
Grisco's  second  terra  exp'red  in  April,  1907, 
demand  was  made  by  his  successor  for  the 
payment  of  $63,490.91,  but  he  "failed  and 
neglected,"  so  the  complaint  alleges,  "to  ac- 
count for  said  $53,490.91  to  the  town  of 
Cicero,  and  failed  to  pay  over  the  said  sum 
to  his  successor,  ...  as  required  by 
law.'*  The  town  of  Cicero  then  sued  the 
Metropolitan  Surety  Company  for  $58,- 
490.91,  with  interest.  Included  in  this 
claim  was  the  $41,rC9.78,  deposited  in  the 
first  term.    The  action  was  tried  in  Illinois, 
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and  after  an  appeal  had  been  carried  to  the 
highest  court  of  that  state,  the  Metropolitan 
Surety  Company,  in  obedience  to  the  judg- 
ment of  the  court,  paid  to  the  town  of  Cice- 
ro $58,000.  It  thereupon  received  an  as- 
signment of  the  town's  rights  against  th^ 
defendant,  the  American  Surety  Company, 
by  reason  of  the  latter's  bond.  On  this 
state  of  facts  the  plaintiff,  as  receiver  of 
the  Metropolitan  Surety  Company,  claims 
that  the  loss  sustained  during  the  first  term 
should  be  borne  by  thi  two  surety  com- 
panies, and  he  brings  this  action  to  enforce 
an  equitable  contribution. 

It  is  urged  for  the  defendant  that  there 
has  been  no  default  under  the  first  bond..  It 
is  insisted  that  Grisco  fulfilled  the  condi- 
tion of  the  bond  when,  acting  as  his  own 
successor,  he  continued  the  account  in  the 
Lincoln  Bank  during  his  second  term,  and 
that  thereafter  the  sole  liability,  not  only 
for  later  deposits,  but  also  for  those  made 
during  the  first  term,  devolved  upon  the 
second  surety.  We  do  not  share  that  view. 
We  think  that  to  the  extent  of  the  loss 
suffered  during  the  first  term  the  defendant, 
as  well  as  the  second  surety,  was  liable 
to  the  town,  and  that  the  second  surety, 
having  discharged  a  debt  for  which  the  de- 
fendant was  equally  bound,  is  entitled, 
through  the  remedy  of  contribution,  to  en- 
force an  equitable  division.  Barnes  v. 
Cushing,  168  N.  Y.  542,  61  N.  E.  902.  This 
must  be  so  unless  it  can  be  said  that  Grisco 
has  already  satisfied  the  condition  of  the 
defendant's  bond.  We  do  not  think  he  has. 
In  our  view  he  has  neither  accounted  for 
the  moneys  that  came  into  his  hands  dur- 
ing his  first  term,  nor  paid  them  over  pur- 
suant to  law. 

It  is  important  to  bear  in  mind  the  na- 
ture of  a  public  officer's  liability  for  public 
moneys  received  by  virtue  of  his  office.  His 
liability  does  not  grow  out  of  negligence. 
It  is  absolute,  admitting  of  no  excuse,  ex- 
cept perhaps  the  act  of  God  or  the  public 
enemy.  Tillinghast  v.  Merrill,  151  N.  Y. 
135,  142,  34  L.R.A.  673,  56  Am.  St.  Rep. 
612,  45  N.  E.  375  J  Smythe  v.  United  States, 
188  U.  S.  156,  47  L.  ed.  425,  23  Sup.  Ct. 
Rep.  279.  If  he  puts  the  money  in  a  safe 
and  burglars  break  open  the  safe  and  steal 
the  money,  he  is  liable.  If  he  puts  it  in  a 
bank,  and  the  bank  loses  it,  he  is  liable. 
The  all^ation  in  this  complaint  is,  in  sub- 
stance, that  the  Lincoln  Bank  lost  the 
money,  and  lost  it  during  the  first  term.  At 
the  end  of  that  term  it  was  no  longer  money 
in  Grisco's  hands;  it  was  no  longer  money 
in  bank;  it  was  merely  a  fictitious  and  mis- 
leading entry  on  a  balance  sheet.  In  these 
circumstances  it  is  impossible  to  hold  that 
Grisco  accounted  for  the  money  by  keep- 
ing his  books  as  If  h;  still  held  it.  The 
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fact  is  that  he  had  already  lost  it,  and  he 
has  never  put  it  back.  He  may  have  been 
innocent  of  any  wilful  wrong,  but  tixat  does 
not  absolve  him.  He  may  have  been  ig- 
norant of  the  loss,  but  that  again  does  not 
absolve  him.  He  did  not  account  for  the 
money  by  innocently  carrying  forward  a  fic- 
titious balance  any  more  than  he  would  have 
accounted  for  it  by  carrying  forward  such 
a  balance  with  guilty  knowledge.  It  might 
as  well  be  said  that,  if  he  had  put  the  money 
in  a  vault,  and  the  vault  was  robbed  with- 
out his  knowledge,  he  could  have  discharged 
his  first  surety  by  reporting  to  the  second 
surety  that  the  money  was  intact.  Before 
the  first  term  was  ended,  the  money  had 
been  lost,  and  something  more  than  mere 
words  was  needed  .to  restore  it. 

We  do  not  mean  to  say  that  the  plaintiff 
would  establish  a  loss  of  the  money  during 
the  first  term  by  proof  that  the  liabilities  of 
the  bank  to  all  its  depositors  were  in  ex- 
cess of  its  assets.  That  would  not  make 
out  a  present  loss  to  this  particular  deposit- 
or. If  the  bank,  though  insolvent,  was  con- 
tinuously engaged  in  business,  responding 
to  all  demands,  so  that  a  check  for  the 
town's  deposit  would  have  been  honored,  the 
loss  was  not  yet  complete.  But  the  allega- 
tions of  the  complaint  show  more  than  a 
deficit  of  aggr^ate  assets  as  compared  with 
aggregate  liabilities.  They  show  that  by 
April,  1906,  the  deficit  had  progressed  so 
far  that  the  balance  due  to  the  town  could 
not  have  been  paid.  This  suffices,  we  think, 
to  show  that  part  at  least  of  the  loss  had 
been  then  sustained.  The  form  of  the  alle- 
gation is  criticized,  but  we  think  it  is  proof 
against  demurrer.  The  suggestion  is  made 
that,  even  though  the  treasurer  was  unable 
to  draw  out  the  entire  balance,  he  might, 
for  all  the  complaint  shows,  have  drawn  out 
part  of  it.  That  is  something  which  bears 
not  so  much  on  the  right  of  recovery  as  on 
its  extent.  If  the  plaintiff  has  a  right  to 
recover  anything,  the  complaint  states  a 
cause  of  action.  The  measure  of  the  loss 
may  be  litigated  hereafter. 

It  is  argued,  however,  that  if  the  first 
surety  was  liable  to  the  town  for  the  de- 
posits lost  during  the  first  term,  the  second 
surety,  on  a  proper  construction  of  its  bond, 
was  not,  and  that  without  identity  of  lia- 
bility between  sureties  the  right  to  contri- 
bution fails.  We  think  this  argument  as 
applied  to  the  case  at  bar  is  without  force. 
The  second  surety  in  paying  th:3  loss  was 
not  a  volunteer.  It  resisted  the  town's  suit 
and  did  not  pay  ttU  its  liability  was  ad- 
judged. Cicero  v.  Grisko,  240  111.  220,  88 
N.  E.  478.  The  adjudication  seems  to  be 
in  accord  with  the  settled  rule  in  Illinois. 
Morley  v.  Metamora,  78  111.  394,  20  Am. 
Rep.  266;   Cowden  v.  Trustees  of  Schools, 
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235  111.  «0f  28  L.R.A.(N.S.)  131,  126  Am. 
St  Rep.  244,  85  N.  B.  924.  At  all  events, 
the  second  surety,  having  discharged  the 
defendant's  liability  not  officiously,  but  un- 
der compulsion  of  law,  has  brought  ilself 
within  the  reason  and  the  equity  of  the 
rule  of  contribution.  Aspinwall  v.  Sacchi, 
57  N.  Y.  331 ;  Pease  v.  Egan,  131  N.  Y.  202, 
273,  30  N.  E.  102. 

Our  conclusion  therefore,  is  that  the  town 
treasurer  did  not  account  for  the  town's 
moneys  and  pay  them  over  to  his  successor 
by  taking  office  a  second  time  and  giving  a 
new  bond,  and  that  to  the  extent  that  the 
moneys  were  lost  during  the  first  term  the 
defendant  continued  liable. 

The  order  should  be  affirmed,  with  costs, 
and  the  question  certified  answered  in  the 
affirmative. 

Wlllard  Bartlett,  Ch.  J.,  and  Werner, 
Htscocky  Chase,  Hogan,  and  Miller,  JJ., 
concur. 


NEW  YORK  COtJRT  OF  APPEALS. 

WILLIAM  JAY  SCHIEFFELIN,  Appt., 

V. 

V.  KOMFORT  et  ah.  Constituting  the 
Board  of  Elections  and  Custodians  of 
Primary  Records  for  Albany  County^  et 
al.,  Kespts. 

(212  N.  Y.  520,  106  N.  £.  675.) 

Action  —  against  state  officials  —  statu- 
tory permission. 

1.  State  election  officials  are  not  within 
the  operation  of  a  statute  permitting  a  tax- 
payer's action  to  prevent  waste  of  funds  of 
a  county,  town,  city,  or  incorporated  village 
to  be  maintained  against  any  officer  there- 
of, or  any  agent,  commissioner,  or  other  per- 
son acting  in  its  behalf,  or  to  prevent  an 
illegal  ofiicial  act  on  the  part  of  officers, 
agents,  commissioners,  or  other  persons  act- 
ing for  any  county,  town,  village,  or  mu- 
nicipal corporation. 

Courts  —  power  to  pass  on  constitution- 
ality of  statute. 

2.  A  court  has  authority  to  determine 
the  constitutionality  of  acts  of  the  legis- 
lature only  in  proceedings  of  a  person  whose 
special,  peculiar,  personal  rights  are  af- 
fected thereby,  and  cannot,  therefore,  at  the 
instance  of  a  taxpayer,  pass  upon  the  con- 
stitutionality of  the  act  of  the  legislature 
in  providing  for  a  revision  of  the  Constitu- 
tion. 

Action  —  to  determine  result  of  election 
—  right  of  taxpayer. 

3.  An  individual  taxpayer  cannot  main- 

Note.  —  As  to  right  of  citizen  or  tax- 
payer to  enjoin  waste  or  unlawful  ex- 
penditure of  state  funds,  see  note  to  Sut- 
ton v.  Buie,  ante,  178,  citing  Schieffelin  v. 

KOMFORT. 
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tain  a  suit  in  equity  to  determine  the  re- 
sult of  an  election  at  which  the  question 
was  submitted  to  the.  voters  whether  or  not 
a  constitutional  convention  should  be  held. 

(October  23,  1014.) 

APP£AL  by  petitioner  from  an  order  of 
the  Appellate  Division  of  the  Supreme 
Court»  First  Department,  affirming  an  order 
of  a  Special  Term,  Part  I«,  for  New  York 
County,  denying  an  injunction  to  restrain 
defendants  from  taking  steps  preliminary 
to  the  nomination  and  election  of  delegates 
to  a  constitutional  convention.    Affirmed. 

The  questions  certified  to  the  court  were 
aa  follows: 

First.  Is  chapter  819  of  the  Laws  of 
1913,  entitled,  ''An  Act  to  Provide  for  Sub- 
mitting to  the  People  the  Question,  'Sliall 
There  Be  a  Convention  to  Revise  the  Con- 
stitution and  Amend  the  Same?'  and  to 
Provide  for  Such  Convention,  if  a  Majority 
of  the  Electors  Shall  Decide  That  Such 
Convention  Be  Held/*  constitutional? 
•  Second.  Was  the  special  election  held 
under  chapter  819  of  the  Laws  of  1913, 
on  the  first  Tuesday  of  April,  1914,  a  valid 
election  ? 

Third.  In  calculating  the  total  number  of 
electors  voting  upon  the  question  of  holding 
a  constitutional  convention,  submitted  pur- 
suant to  §  2  of  article  14  of  the  Constitu- 
tion and  chapter  819  of  the  Laws  of  1913, 
and  in  determining  whether  a  majority  of 
the  electors  voting  thereon  have  decided  in 
favor  of  a  convention,  should  the  electors 
voting  blank  and  void  ballots,  or  either,  be 
included  ? 

Fourth.  Has  the  supreme  court  of  the 
state  of  New  York  jurisdiction  in  equity 
to  grant  to  the  plaintiff  an  injunction 
against  the  defendants,  as  prayed  for  in 
the  amended  complaint  herein? 

Fifth.  Does  §  606  of  the  Code  of  Civil 
Prooedure  preclude  the  supreme  court, 
sitting  in  the  first  judicial  district,  from 
issuing  an  injunction  against  the  secretary 
of  state  for  the  relief  prayed  for  in  the 
amended  complaint  herein  ? 

Sixth.  Is  §  606  of  the  Code  of  Civil  Pro- 
cedure constitutional  in  so  far  as  it  may  be 
construed  to  preclude  the  supreme  court, 
sitting  in  a  department  other  than  that  in 
which  the  secretary  of  state  is  located  or  is 
required  to  perform  duties  imposed  upon 
him  by  the  election  law,  from  enjoining  him 
as  prayed  for  in  the  amended  complaint 
herein  ? 

Seventh.  Does  the  court  have  jurisdiction 
of  the  subject  of  the  action? 

Eighth.  Does  the  court  have  jurisdiction 
of  the  persons  of  the  defendants? 

Ninth.  Does  the  c(»nplaint  state  facts 
sufficient  to  constitute  a  cause  of  action? 
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The  material  facts  are  stated  in .  the 
opinion. 

Mefisra.  liOuifl  Marshall,  Manslleld 
Ferry,  and  Albert  S.  Bard,  for  appellant: 

Plaintiff,  aa  an  elector  and  taxpayer,  has 
the  right  to  maintain  this  action,  to  re- 
strain the  holding  of  an  election  for  dele- 
gates to  the  Constitutional  Convention,  he- 
cause  of  the  invalidity  of  the  election  held 
in  April,  1914,  and  bet^aus^  of  the  fact  that 
a  majority  of  the  lawful  votes  cast  thereat 
did  not  decide  the  question  submitted  in 
the  affirmative,  there  being  no  adequate 
remedy  at  law  to  determine  the  validity  of 
the  election. 

People  v.  Cook,  8  N.  Y.  67,  59  Am.  De6.  451 ; 
People  ex  rel.  Stapleto  i  v.  Bell,  119  N.  Y. 
175,  23  N.  E.  533;  People  ex  rel.  Noyes  ▼. 
Board  of  Canvassers,  126  N.  Y.  392,  27  N. 
E.  792;  People  ex  rel.  Sherwood  v.  Rice, 
129  N.  Y.  391,  29  N.  E.  355 ;  People  ex  rel. 
Derby  v.  Rice,  129  N.  Y.  461,  29  N.  E. 
358 ;  People  «c  rel.  Calilmn  v.  Hunt,  76 
App.  Div.  83,  77  N.  Y.  Supp.  978;  People 
ex  rel.  Kathan  v.  Board  of  Canvassers,  75 
App.  Div.  110,  77  N.  Y.  Supp.  620;  Pom. 
Eq.  Jur.  §§  138,  423  et  Seq.;  Boren  v.  Smith, 
47  111.  482;  People  ex  rel.  Wheaton  v. 
Wiant,  48  111.  263;  Dickey  v.  Reed,  78  111. 
261;  Metamora  r.  Eureka,  163  111.  9,  45 
N.  E.  209;  Sweastt  v.  Faville,  23  Iowa,  321; 
Gibson  v.  Trinity  County,  80  Cal.  359,  22 
Pae.  325;  Ellingham  v.  Dye,  178  Ind.  836, 
99  N.  E.  1;  Wells  v.  Bain,  75  Pa.  39,  16 
Am.  Rep.  563;  VVoods*8  Appeal,  75  Pa.  69; 
Livermore  v.  Waite,  102  Gal.  113,  25  L.R.A. 
312,  38  Pac.  424;  Tolbert  v.  Long,  184  Ga. 
292,  137  Am.  St.  Rep.  222,  67  S.  Ev  826; 
Marsden  v.  Har looker,  48  Or.  90,  120  Am. 
St.  Rep.  786,  85  Pac.  328;  Conner  v.  Gray, 
88  Miss.  489,  41  So.  186,  9  Ann.  Cas.  120; 
De  Kalb  County  v.  Atlanta,  182  Ga.  727, 
65  S.  E.  72. 

Although  §  2  of  article  XIV.  and  §  1  of 
article  Vi.,  of  the  New  York  Constitution, 
•do  not  in  so  many  words  confer  a  cause  of 
action  upon  the  plaintiff  for  the  relief  now 
sought,  the  necessary  implication  from  tliose 
provisions  is,  that  such  a  remedy  exists  in 
order  to  effectuate  their  plain  intendment. 

Eraser  v.  Brown,  208  N.  Y.  136,  96  2S.  E. 
365,  Ann.  Cas*  1913B,  14;  Hopper  v.  Britt, 
203  N.  Y.  144,  37  L.R.A.(N.S.)  o25,  96 
N.  E.  371,  Ann.  Cas.  1913B,  172. 

The  present  suit  may  also  be  supported 
as  a  taxpayer's  action  under  §  51  of  the 
general  municipal  law. 

People  ex  rel.  Bush  v.  Houghton,  182  N. 
Y.  301,  74  N.  E.  830;  1  Dill.  Mun.  Corp. 
5th  ed.  §§  35,  37,  38,  109;  Maxmilian  v. 
New  York,  62  N.  Y.  160,  20  Am.  Rep.  468. 

Messrs.  Joseph  A-  KeUo^s  and  £lwood 
M.  Rabenold,  with  Mr.  Jauijes  A.  Par- 
sons, Attorney  General,. for  respondents: 
L.R.A.1915D. 


The  supreme  court  of  the  state  of  New 
York  hl^  no  jurisdiction  in  eqnity  to  grant 
to  the  plaintiff  an  injunction  against  the 
defendants,  as  prayed  for  in  the  amended 
complaint  herein. 

Hearst  v.  Woelper,  183  N.  Y.  274,  76  N. 
£.28;  People  ex  rel.  March  v.  Beam,  188 
N.  Y.  266,  80  N.  E.  921  j  Metz  v.  Maddox, 
189  N.  Y.  461,  121  Am.  St.  Rep.  909,  82 
N.  E.  607;  People  ex  reL  Brink  v.  Way, 
179  N.  Y.  174,  71  N.  E.  766;  Hndley  v.  Al- 
bany, 33  N.  Y.  603,  88  Am.  Dec.  412;  People 
ex  rel.  White  v.  Albany  County,  192  N.  Y. 
539,  84  N.  £.  1118;  Tamney  v.  Atkins,  209 
N,  Y.  202,  102  N.  E.  667;  People  ex  rel. 
May  V.  Strang,  137  App.  Div.  848,  122  N. 
Y.  Supp.  617;  Scofield  v.  New  York,  102 
App.  Div,  358,  92  N.  Y.  Supp.  672 ;  Re  Rey- 
nolds, 202  N.  \.  430,  96  N.  E.  87,  416. 

Messrs.  Worcester,  Wllllaius,  &  Saxe, 
arnica  curicB: 

There  is  no  authority  for  a  taxpayer's 
action. 

Greene  v.  Knox,  176  N.  Y.  432,  67  N.  E. 
910;  Re  Reynolds,  202  N.  Y.  430,  96  N.  E. 
87,  416;  Doolittle  v.  Broome  County,  18  N. 
Y.  155;  Demarest  v.  VVickham,  63  N.  Y. 
320;   People  v.  Kerr,  20  Uow.  Pr.  130. 

The  courts  are  without  power  to  review 
the  count  made  by  the  inspectors. 

Saxe,  Elections,  151;  People  ex  rel.  May 
v.  Strang,  137  App.  Div.  848,  122  N.  Y. 
Supp.  617. 

Mr.  J.  Hampden  Dougherty  also  amicus 
CMrice. 


Chase,  J.,  delivered  the  opinion  of  the 
court: 

This  action  is  brought  by  an  individual 
against  the  persons  constituting  the  board  of 
elections  and  custodians  of  primary  records 
in  each  of  the  62  counties  of  the  state,  and 
against  Mitchell  May,  as  secretary  of  state, 
for  an  injunction  to  restrain  the  boards  of 
elections  and  the  election  officials  of  the 
state  from  taking  steps  preliminary  to  th/B 
nomination  and  election  of  delegates  to  a 
constitutional  convention.  In  his  complaint 
he  alleges  that  he  is  a  citizen,  resident  elec- 
tor, and  taxpayer  of  the  -city  and  county 
of  New  York. 

An  application  was  made  in  the  action 
for  an  injunction  pendente  lite.  That  appli- 
cation was  denied  at  special  term,  and  the 
order  denying  such  motion  has  been  af- 
firmed by  the  appellate  division  of  the  su- 
preme court. 

The  Constitution  provides  (art.  14,  §  2)  : 
"At  the  general  election  to  be  held  in  the 
year  1916,  and  every  twentieth  year  there- 
after, and  also  at  such  times  as  the  legis- 
lature may  by  law  provide,  the  question, 
'shall  there  be  a  convention  to  reviae  the 
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Constitution  and  amend  tixe  same  ?'  shall  be  i 
decided  by  the  electors  of  the  state;  and 
in  case  a  majority  of  the  electors  voting 
thereon  shall  decide  in  favor  of  a  conven- 
tion for  such  purpose,  the  electors  of  every 
senate  district  of  .lAe  state,  as  then  or- 
ganized, shall  elect  three  delegates  at  the 
next  ensuing  general  election  at  which 
members  of  the  assembly  shall  be  chosen, 
and  the  electors  of  the  state  voting  at  the 
same  election  shall  elect  fifteen  delegates  at 
large.  .  .  .  Any  proposed  Constitution 
or  constitutional  amendment  which  shall 
have  been  adopted  by  such  convention,  shall 
be  submitted  to  a  vote  of  the  electors  of  the 
^tate  at  the  time  and  in  the  manner  pro- 
vided by  such  convention.,,  at  an  election 
which  shall  be  held  not  less  than  six  weeks 
After  the  adjournment  of  such  convention. 
Upon  the  approval  of  sucli  Constitution  or 
•constitutional  amendments,  in  the  manner 
provided  in  the  last  receding  section,  such 
Constitution  or  constitutional  amendment, 
shall  go  into  effect  on  the  first  day  of  Jan- 
uary niext  after  such  approval." 

The  legislature  of  the  state  in  December, 
1913,  passed  an  act  which  became  chapter 
.819  of  the  Laws  of  1913,  which  provided: 
"Section  1.  A  special  election  shall  be  held 
throughout  the  state  on  the  first  Tuesday 
in  April,  in  the  year  1914,  at  which  there 
shall  be  submitted  to  the  electors  of  the 
state  to  be  decided  by  th^m  the  question, 
'Shall  there  be  a  convention  to  revise  the 
Constitution  and  amend  the  same?'  Every 
person  (jualified  at  thct  time  to  vote  for 
members  of  the  legislature  may  vote  upon 
such  question  at  the  special  election  here- 
by appointed  to  be  held.  Such  question 
shall  be  submitted  in  the  n[Ui,nner  provided 
by  law  for  the  subnilssion  of  constitutional 
amendments.  Such  ^  lection  shall  be  con- 
ducted by  the  same  officers  and  in  the  same 
manner,  and  ballots,  booths  and  election  sup- 
plies furnished  therefor,  as  a  special  elec- 
tion called  by  the  governor,  execpt  as 
otherwise  provided  herein.  .  .  .  In- 
spectors of  election  of  the  various  election 
districts  shall  meet  in  their  respective  dis- 
tricts at  the  place  desijnated  therefor,  on 
the  second  Saturday  preceding  such  elec- 
tion, from  8  o'clock  in  the  forenoon  to  10 
o'clock  in  the  evening,  for  the  purpose  of 
revising  and  correctir.g  the  register  of  voters 
in  the  manner  provided  by  the  election  law 
for  ascertaining  electors  qualified  to  vote 
at  a  special  election.  If  a  majority  of  the 
electors  voting  on  sueh  question  are  shown 
to  have  voted  in  the  affirmative  upon  such 
question,  as  shall  appear  from  the  returns 
of  county  boards  of  canvassers  to  the  state 
hoard  of  canvassers  and  by  its  canvass  of 
such  returns,  such  convention  shall  be  held 
and  shall  be  deemed  duly  called  thereby, 
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and  delegates  therefor  shall  be  elected  as 
provided  in  §  2  of  article  14  of  the  Consti- 
tution." 

Pursuant  to  said  act  a  special  election 
was  held  April  7,  1914,  and  as  appears  from 
the  returns  of  the  county  boards  of  can- 
vassers to  the  state  board  of  canvassers  and 
by  its  canvass  of  such  returns,  a  majority 
of  the  electors  voting  otu  the  question, 
*'Shall  there  be  a  convention  to  revise  the 
Constitution  and  amend  the  same?"  voted 
in  the  affirmative. 

The  plaintiff  alleges  that  the  act  of  1913 
is  unconstitutional  and  void:  (1)  Because 
it  permits  of  a  special  election  to  answer 
said  question  without  providing  for  the 
registration  of  voters  to  vote  thereat,  as 
required  by  the  Constitution;  (2)  that  a 
majority  of  the  eleetors  voting  on  sueh  ques- 
tion did  not  vote  in  the  affirmative. 

It  plainly  appears  from  the  record  that 
this  action,  was  brought  upon  the.  theory 
that  the  legislature  had  expressly  provided 
therefor  by  the  well-known  taxpayers'  acts. 
Section  1925  of  the  Code  of  Civil  Procedure 
provides  as  follows:  "An  action  to  obtain  a 
judgment,  preventing  waste  of,  or  injury  t9, 
the  estate,  funds,  or  other  property  of  a 
county,  town,  city,  or  incorporated  village 
of  the  state,  may  be  maintained  against  any 
officer  thereof,  or  any  agent,  commissioner, 
or  other  person,  acting  in  its  behalf,  either 
by  a  citizen,  resident  therein,  or  by  a  corpo- 
ration who  is  assessed  for  and  is  liable  to 
pay,  or,  within  one  year  before  the  com- 
mencement of  the  action,  has  paid,  a  tax 
therein.  This  section  does  not  affect  any 
right  of  action  in  favor  of  a  county,  city^ 
town,  or  incorporated  village,  or  any  public 
officer." 

The  general  municipal  law  (Consol.  Laws, 
chap.  24,  §  51)  provides  as  follows:  "All 
officers,  agents,  commissioners  and  other 
persons  acting,  or  who  have  acted,  for  and  on 
behalf  of  any  county,  town,  village  or  munic- 
ipal corporation  in  this  state,  and  each  and 
every  one  of  them,  may  be  proaecutM,  and 
an  action  may  be  maintained  against  them 
to  prevent  any  illegal  official  act  on  the  part 
of  any  such  officers,  agents,  commissioners 
or  other  persons,  or  to  prevent  waste  or 
injury  to,  or  to  restore  and  make  good,  any 
property,  funds  or  estate  of  such  county, 
town,  village  or  municipal  corporation  by 
any  person  or  corporation  whose  assess- 
ment, or  by  any  number  of  persons  or  corpo* 
rations,  jointly,  the  sum  of  whose  assess- 
ments shall  amount  to  1,000  dollars,  and 
who  shall  be  liable  to  pay  taxes  on  such 
assessment  in  the  county,  town,  village  or 
municipal  corporation  to  prevent  the  waste 
or  injury  of  whose  property  the  action  is 
brought,  or  who  have  been  assessed  or  paid 
taxes  therein  upon  any  assessment  of  the 
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above  named  amount  within  one  year  pre- 
vious to  the  commencement  of  any  such  ac- 
tion.    .     .     ." 

Under  the  statutes  quoted  a  plaintiff  to 
maintain  an  action  is  not  bound  to  show 
that  he  has  suffered  or  is  in  danger  of  suf- 
fering an  injury  that  is  personal  and  pecu- 
liar to  himself.  The  right  of  action  is 
given  to  one  who  has  paid  a  tax  within  one 
year,  or  is  assessed  and  liable  to  pay  a  tax, 
and  he  maintains  it  for  tiie  purposes  pro- 
vided by  the  statutes.  The  right  rests  upon 
the  statute,  and  not  upon  the  interest  of 
the  plaintiff  in  the  subject-matter  in  com- 
mon with  all  other  taxpayers.' 

That  the  action  cannot  be  maintained 
against  the  defendants  in  this  action  under 
either  statute  has  been  conclusively  deter- 
n.ined  by  Re  Reynolds,  202  N.  Y.  430,  440, 
96  N.  E.  87,  88.  Several  appeals  were  con- 
sidered, and  they  were  all  determined  as 
stated  in  the  opinion  written  under  the  gen- 
eral heading  of  Matter  of  Reynolds.  In 
the  second  of  the  cases  there  considered  a 
taxpayer  had  brought  an  action  to  enjoin 
the  defendants,  constituting  the  b3ard  of 
elections  of  the  city  of  New  York,  from 
holding  the  primaries  of  the  respective 
political  parties  and  tue  general  election 
in  conformity  with  the  apportionment  act  of 
1907  upon  the  ground  that  the  act  was 
unconstitutional.  The  court  held  that  an 
injunction  was  properly  denied,  and  an- 
swered in  the  negative  a  certified  question, 
which  was  as  follows:  "Can  a  taxpayer 
maintain  an  action  to  enjoin  the  board  of 
elections  of  the  city  of  New  York  from  ex- 
pending the  money  of  said  city  necessary 
to  hold  a  primary  and  general  election  for 
the  year  1911  in  the  several  senate  and 
assembly  districts  in  said  city  as  organ- 
ized under  chapter  727,  Laws  of  1907,  on 
the  ground  that  said  act  is  unconstitution- 
al?" 

The  court  says:  "We  are  of  opinion  that 
neither  §  1925  of  the  code,  nor  §  51  of  the 
general  municipal  law  authorizefi  the  main- 
tenance of  this  action.  The  first  statute 
provides  that  an  action  may  be  maintained 
'to  obtain  a  judgment,  preventing  waste  of, 
or  injury  to,  the  estate,  funds,  or  other 
property  of  a  county,  town,  city  or  incor- 
porated village  of  the  state  .  .  . 
against  any  officer  thereof,  or  any  agent, 
commissioner,  or  other  person,  acting  in  its 
behalf.'  The  second  statute  provides  that 
'all  officers,  agents,  ccmimissioners  and 
other  persons  acting,  or  who  have  acted, 
for  or  on  behalf  of  any  county,  town,  vil- 
lage or  municipal  corporation  in  this  state, 
and  each  and  every  one  of  them,  may  be 
prosecuted,  and  an  action  may  be  main- 
tained against  them  to  prevent  any  illegal 
official  act  on  the  part  of  any  such  offioers, 
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agents,  commissioners  or  other  persons,  or 
to  prevent  waste  or  injury  to,  or  to  restore 
and  make  good,  any  property,  funds  or  estate 
of  such  county,  town,  village  or  municipal 
corporation.'  To  bring  the  case  within  either 
statute  the  act  sought  to  be  enjoined  should 
in  some  manner  affect  the  estate,  funds, 
or  property  righto  of  the  municipality.  The 
Code  provision  expressly  limits  the  action 
to  that  purpose.  The  municipal  law  author- 
lees  the  maintenance  of  an  action  to  pre- 
vent 'any  illegal  official  act  on  the  part  of 
any  such  officers,  agents,  commissioners  or 
other  persons.'  But  who  are  the  <^cers 
whose  illegal  acts  may  be  restrained?  Only 
those  'acting  or  who  have  acted  for  or  on 
behalf  of*  the  municipal  corporation.  The 
defendants,  the  city  board  of  elections, 
doubtless  are  local  officers,  but  no  relation 
of  principal  and  agent,  or  of  master  and 
servant,  exists  between  them  and  the  city* 
Maxmilian  v.  New  York,  62  N.  Y.  160,  20 
Am.  Rep.  468;  Ham  v.  New  York,  70  N.  Y. 
459 ;  New  York  &  B.  Saw-mill  &  Lumber  Co. 
V.  Brooklyn,  71  N.  Y.  580.  They  did  not 
act  on  behalf  of  the  municipal  corporation, 
but  for  the  public  in  the  control  and  direc- 
tion of  the  machinery  of  the  general  eleo- 
tions  of  the  state." 

The  principle  involved  in  the  Reynolds 
Case  was  unanimously  approved  in  Albany 
County  V.  Hooker,  204  N.  Y.  1,  97  N.  E. 
403,  Ann.  Cas.  191 3C,  663,  and  in  the  con- 
curring opinion  it  is  said:  "The  taxpayers'^ 
act  (originally  Laws  of  1872,  chap.  161^ 
now  Code  Civ.  Proc.  §  1926,  and  general 
municipal  law,  §  51)  authorizes  such  ae- 
tions  against  only  municipal  corporations 
and  their  officers,  not  against  state  officers. 
Hence  an  action  to  restrain  the  expend!* 
ture  of  state  moneys  on  the  highways  men- 
tioned in  the  complaint,  if  such  expenditure 
is  illegal,  can  be  brought  by  the  people  of 
the  state  alone."  p.  19. 

There  is  no  other  statute  expressly  per- 
mitting an  individual  taxpayer  to  sustain 
an  action  to  test  the  constitutionality  of  an 
act  of  the  legislature  without  showing  that 
his  civil  or  property  rights  are  specially 
and  particularly  affected  and  in  which  he 
demands  and  is  entitled  to  relief  based  upon 
his  rights. 

The  fact  that  the  Constitution  makes  ex^ 
press  provision  for  a  review  by  the  supreme 
court  of  an  act  of  the  legislature  apportion- 
ing the  state  into  districts,  at  the  suit  of 
any  citizen,  and  refrains  from  providing  for 
such  a  review  in  other  eases,  is  of  itself 
evidence  that  it  was  not  the  intention  of 
the  people  by  the  Constitution  to  confer 
upon  the  judicial  branch  of  government  gen- 
eral authority  at  the  suit  of  a  citizen,  as 
such,  to  sit  in  review  of  the  acts  of  other 
branches  of  government. 
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The  ConBtitutioQ  provides  how  future  con- 
stitutional ooDTentionft  can  be  called,  but  it 
does  not  provide  that  the  courts,  even  when 
moved  ao  to  do  by  one  of  the  body  of  citi- 
zens,  shall  supervise  the  action  of  the  leg- 
islature or  of  the  people,  and  thus  see  to 
it  that  it  or  they  obey  itb  mandates  in  at- 
tempting to  carry  out  its  provisions. 

It  is  claimed  by  the  appellant  that  the 
action  can  be  maintained  to  determine  the 
constitutionality  of  the  act  of  1913,  be- 
cause of  inherent  power  in  the  court  to  pass 
upon  acts  of  the  legislative  branch  of  gov- 
ernment. We  are  of  the  opinion  that  there 
is  no  inherent  power  in  a  court  of  equity 
to  set  aside  a  statute  as  unconstitutional 
«xcept  in  a  controversy  between  litigants 
where  it  is  sought  to  ^orce  rights,  or  to 
enjoin,  redress,  or  punish  wrongs  affecting 
the  individual  life,  liberty,  or  property  of 
one  or  more  of  the  litigants.  The  court 
has  no  inherent  power  to  right  a  wrong  un- 
less  thereby  the  civil,  property,  or  personal 
rights  of  the  plaintiff  in  the  action  or  the 
petitioner  in  the  proceeding  are  affected. 

The  rig^hts  to  be  affected  must  be  persiJnal 
as  distinguished  from  the  rights  in  com- 
mon with  the  great  body  of  people.  Juris- 
diction has  never  been  directly  conferred 
upon  the  courts  to  supervise  the  acts  of 
•other  departments  of  government.  The 
jurisdiction  to  deelare  an  act  of  the  legis- 
lature unconstitutional  arises  because  it  is 
the  province  and  duty  of  the  judicial  de- 
partment of  government  to  declare  the  law 
in  the  determination  of  the  individual 
rights  of  the  parties. 

The  assumption  of  jnrisdietion  in  any 
other  case  would  be  an  interference  by  one 
department  of  government  with  another  de- 
partment of  government  when  each  is 
•equally  independent  within  the  powers  con- 
ferred upon  it  by  the  Constitution  itself. 
Re  Guden,  171  N.'^Y.  629,  64  N.  E.  451. 

Jurisdiction,  being  the  power  to  hear  and 
determine,  is .  not  given  to  the  courts  as 
guardians  of  the  rights  of  the  people  gen- 
erally against  illegal  acts  of  the  executive 
•or  legislative  branches  of  government.  When 
a  controversy  arises  between  litigants,  in 
which  controversy  the  Constitution  and  an 
act  of  the  legislature'  are  each  invoked  and 
they  are  in  conflict,  it  is  necessary  to 'fol- 
low the  Constitution,  which  is  the  supreme 
law,  and  ignore  the  act  of  the  legislature, 
and  thus  incidentally  and  necessarily  the 
•courts  pass  upon  an  act  of  a  co-ordinate  and 
independent  department  of  government. 
That  is  the  extent  of  the  power  of  the  judici- 
ary over  •  the  legislative  branch  of  govern- 
ment. 

In  Marbury  v.  Madison,  1  Cranch,  137, 
177,  2  L.  ed.  60,  73,  Chief  Justice  Marshall 
says:  "It  is  emphatically  the  province  and 
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duty  of  the  judicial  department  to  say  what 
the  law  is.  Those  who  apply  the  rule  to 
particular  cases  must  of  necessity  expound 
and  interpret  that  rule.  If  two  laws  con- 
fliot  with  each  other,  the  courts  must  de- 
cide on  the  operation  of  each.  So  if  a  law 
be  in  opposition  to  the  Constitution;  ii  both 
the  law  and  the  Constitution  apply  to  a 
particular  case,  so  that  the  court  must 
either  decide  that  case  conformably  to  the 
law,  disregarding  the  Constitution,  or  con- 
formably to  the  Constitution,  disregarding 
the  law— the  court  must  determine  which 
of  these  conflicting  rules  governs  the  case. 
This  is  of  the  very  essence  of  judicial  duty." 

Justice  Gray  in  Re  Sawyer,  124  U.  S. 
200,  210,  31  L.  ed.  402,  405,  8  Sup.  Ct.  Rep, 
482,  489,  says:  "The  office  and  jurisdic- 
tion of  a  court  of  equity,  unless  enlarged 
by  express  statute,  are  limited  to  the  pro- 
tection of  rights  of  property." 

In  Green  v.  Mills,  30  L.R.A.  90, 16  C.  C.  A. 
516,  25  U.  S.  App.  ms,  69  Fed.  852,  Circuit 
Justice  Fuller,  speaking  for  the  circuit  court 
of  appeals,  says:  "It  is  well  settled  that  a 
court  of  chancery  is  conversant  only  with 
matters  of  property  and  the  maintenance  of 
civil  rights.  The  court  has  no  jurisdiction 
in  matters  of  a  political  nature,  nor  to  in* 
terfere  with  the  duties  of  any  department 
of  government,  unless  under  special  circum- 
stances, and  when  necessary  to  the  protec- 
tion of  rights  of  property,  nor  in  matters 
merely  criminal,  or  merely  immoral,  which 
do  not  affect  any  right  of  property.  Re 
Sawyer,  124  U.  S.  200,  31  L.  ed.  402,  8  Sup. 
Ct.  Rep.  482;  Luther  v.  Borden,  7  How.  1, 
12  L.  ed.  581;  Mississippi  v.  Johnson,  4 
Wall.  475,  18  L:  ed.  437;  Georgia  v.  Stan- 
ton, 6  Wall.  50,  18  L.  ed.  721;  Holmes  v. 
Oldham,  1  Hughes,  76,  Fed.  Cas.  No.  6,643. 
Neither  the  legislative  nor  the  executive  de- 
partment, said  Chief  Justice  Chase,  in  Mis- 
sissippi V.  Johnson,  *can  be  restrained  in  its 
action  by  the  judicial  department,  though 
the  acts  of  both,  when  performed,  are,  in 
proper  cases,  subject  to  its  cognizance.'  The 
office  and  jurisdiction  of  a  court  of  equity,' 
said  Mr.  Justice  Gray  in  Re  Sawyer,  'unless 
enlarged  by  express  statute,  are  limited  to 
the  protection  of  rights  of  property.'  To 
assume  jurisdiction  to  control  the  exercise 
of  political  powers,  or  to  protect  the  purely 
political  rights  of  individuals,  would  be  to 
invade  the  domain  of  other  departments  of 
governments  or  of  the  courts  of  common 
law.  Similar  views  have  been  repeatedly 
expressed  by  state  tribunals  of  high  author- 
ity. Thus  in  Fletcher  v.  Tuttle,  151  111.  41, 
25  L.R.A.  143,  42  Am.  St.  Rep.  220,  37  N.  E. 
683,  the  supreme  court  of  Illinois  says: 
'The  question,  then,  is  whether  the  assertion 
and  protection  of  political  rights,  as  judi- 
cial power  is  apportioned  in  this  state  be- 


400 


NEW  YORK  COURT  OP  APPEALS. 


tween  coarte  of  law  and  oourto  of  chancery; 
are  a  proper  matter  of  chancery  jiiriedic- 
tion.  We  would  not  be  understood  aa  hold- 
ing that  political  rights  are  not  a  matter  of 
judicial  solicitude  and  protection,  and  that 
the  appropriate  judicial  tribunal  will  not, 
in  proper  cases,  give  them  prompt  and  effi- 
cient protection,  but  we  think  they  do  not 
come  within  the  proper  cognizance  of  courts 
of  equity.' " 

More  recently  and  in  Muskrat  v.  United 
States,  219  U.  S.  346,  357,  55  L.  ed.  240, 
250,  31  Sup.  Ct.  Rep.  250,  254,  the  court 
says:  "Whenever  the  claim  of  a  party  un- 
der the  Constitution,  laws,  or  treaties  of  the 
United  States  takes  such  a  form  that  the 
judicial  power  is  capable  of  acting  upon  it, 
then  it  has  become  a  case.  The  term  implies 
the  existence  of  present  or  possible  adverse 
parties  whose  contentions  are  submitted  to 
the  court  for  adjudication.  .  .  .  When- 
ever, in  pursuance  of  an  honest  and  actual 
antagonistic  assertion  of  rights  by  one  indi- 
vidual against  another,  there  is  presented  a 
question  involving  the  validity  of  any  act 
of  any  legislature,  state  or  Federal,  and  the 
decision  necessarily  rests  on  the  competency 
of  the  legislature  to  so  enact,  the  court 
must,  in  the  exercise  of  its  solemn  duties, 
determine  whether  the  act  be  constitutional 
or  not;  but  such  an  exercise  of  power 
is  the  ultimate  and  supreme  function  of 
courts.  It  is  legitimate  only  in  the  last  re- 
sort, and  as  a  necessity  in  the  determination 
of  real,  earnest,  and  vital  controversy  be- 
tween individuals.  It  never  was  the  thought 
that,,  by  means  of  a  friendly  suit,  a  party 
beaten  in  the  legislature  could  transfer  to 
the  courts  an  inquiry  as  to  the  constitution* 
ality  of  the  legislative  act." 

The  clear  weight  of  authority  in  this  state 
is  against  the  alleged  power  and  authority 
of  the  courts  to  pass  upon  the  constitution- 
ality of  a  statute  except  in  an  action  or  pro- 
ceeding in  behalf  of  a  person  whose  special, 
peculiar  personal  rights  are  affected  thereby.. 
The  question  was  before  the  court  and  the 
authorities  prior  to  that  time  considered  in 
Doolittle  v.  Broome  County,  18  N.  Y.  155. 
The  purpose  of  that  action  was  to  have  de- 
clared null  and  void  an  act  of  the  board  of 
supervisors  of  Broome  county,  which  divided 
one  of  the  towns  of  the  county  into  three 
towns.  The  plaintiffs,  seventeen  in  number, 
were  residents  and  freeholders  of  the  town 
divided,  and  they  brought  the  action  in  be- 
half of  persons  having  an  interest  with  tbem 
in  the  relief  sought.  The  court,  in  deter- 
mining the  action,  say  that  the  question  is 
of  considerable  practical  importance,  which 
ought  to  be  definitelv  settled,  and  after  dis- 
cussing the  matter  at  length,  together  with 
analogous  cases,  concludes,  as  correctly 
stated  in  the  headnote,  that  the  action  can^ 
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not  be  maintained  by  persons  having  no 
dther  interest  than  on«  common  to  all  the 
freeholders  of  the  proposed  towns,  and  that 
the  proceedings  of  the  board  of  supervisors, 
if  void,  can  only  be  redressed  or  prevented 
at  the  suit  of  the  state  or  some  other  officer 
authorized  to  act  in  behalf  of  the  public, 
and  that  a  private  person  cannot  bring  the 
action  in  question  unless  it  involves  some 
peculiar  damage  to  his  individual  interest 

In  Roosevelt  v.  Draper,  23  N.  Y.  818,  323^ 
the  plaintiff,  who  alleged  that  he  was  a  resi- 
dent and  taxpayer  of  the  city  of  New  York, 
owning  real  and  personal  property  situated 
therein  and  paying  taxes  thereon,  and  also 
as  a  creditor  of  the  city  by  reason  of  being 
the  owner  and  holder  of  a  portion  of  the 
city  stock,  brought  the  action  to  have  de* 
clared  void  and  to  set  aside  conveyances 
which  it  was  alleged  had  been  illegally  made 
by  the  corporation  of  the  city  of  New  York 
of  a  piece  of  land  under  the  waters  of  the 
North  river.  The  court  says:  **As  a  resi- 
dent eitizen  and  a  person  liable  to  be  taxed, 
he  has  no  other  rights  than  such  as  are 
confmon  to  all  the  people  of  that  commu- 
nity who  own  property;  and  we  have  de* 
cided,  upon  full  consideration,  that  it  re- 
quires some  individual  interest^  distinct 
from  that  which  belongs  to  every  inhabitant 
of  the  town  or  county,  to  give  the  party 
complaining  a  standing  in  court,  where  it 
is  an  alleged  delinquency  in  the  administra- 
tion of  public  affairs  which  is  called  in 
question.  Doolittle  v.  Broome  County,  su- 
pra. The  fact  of  owning  taxable  property 
is  not  such  a  peculiarity  as  to  take  the  case 
out  of  the  rule,  for  all  property,  with  very 
limited  exceptions,  is  taxable,  and  every- 
body either  has,  or  is  capable  of  acquiring, 
property.  Liability  to  contribute  to  the 
public  burdens,  where  there  are  no  privi- 
leged classes,  is  the  lot  of  every^  member 
of  the  state,  and  a  large  proportion  of  all 
the  acts  of  government,  either  general  or 
local,  involves  questions  of  expenditure,  and 
aifects  more  or  less  the  subject  of  taxation. 
If  a  plaintiff  has  taxable  property  at  the 
time  he  commences  his  action,  he  may  not 
have  it  when  the  next  assessment  for  pur- 
po^ses  of  taxation  is  made;  and  if  he  have 
none  when  the  act  complained  of  is  com- 
mitted;  he  may  be  a  large  taxpayer  when 
that  act  produces  its  result  in  increased  tax- 
ation. The  actual  liability  of  the  plaintiff 
to  injury  consists  in  his  belonging  to  a  com- 
munity in  which  every  person  is  subject 
to  pay  taxes  ol  all  he  possesses.  An  act  of 
administration  likely  to  produce  taxation 
is  not  therefore  a  matter  of  private  or  in- 
dividual concern." 

This  court  In  People  v.  Canal  Board,  55 
N.  Y.  300,  394,  which  was  an  action  brought 
by  the  attorney  general  in  behalf  of  the 
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peopk,  saya:  "A  court  of  .equity  has,  as 
Bueh,  no  supervisory  power  or  jurisdiction 
over  public  officials  or  public  bodies,  and  only 
takes  cognizance  of  actions  against  or  Con- 
cerning them  when ,  a  case  is  joiade  coming 
within  one  of  the  acknowledged  heads  of 
equity  jurisdiction." 

After  numeroi^s  decisions  of  the  court  in 
which  the  JDooIittle  and  Koosevelt  cases  are 
the  moat  notable  examples,  the  taxpayers' 
act  of  1872  was  passed  to  provide  a  remedy 
a^r.inst  the  wrongful  acts  of  officers  and 
agents  of  municipal  corporations.  It  is  sig- 
nificant that  although,  the  act  has  been 
many  times  considered  in  tha  last  forty 
years  by  the  legislature  as  well  as  by  the 
courts,  it  has  not  been  extended  to  include 
the  wrongful  acts  of  officers  and  agents  of 
the  state. 

In  the  recent  case  of  Taraney  v.  Atkins, 
209  N.  y.  202,  206,  102  N.  E.  567,  568,  the 
court  says:  "It  is  well  settled  that  this 
proceeding  [mandamus  to  require  the  re- 
count of  rejected  ballot^]  may  not  be  enter- 
tained by  virtue  of  any  inherent  powers  of 
the  court,  but  must  find  authorization  and 
support  in  the  express  provisions  of  the 
statute.  .  .  .  It  is  not  difficult  to  ap- 
preciate the  force  of  the  argument  made  in 
behalf  of  the  relator  that  there  is  no  jus- 
tice or  logic  in  permitting  a  candidate  for 
some  inconsequential  office  to  sue  out  such 
a  writ  as  this  and  then  to  withhold  such 
right  from  a  person  like  the  relator  in  the 
case  of  an  election  which  may  involve  very 
substantial  rights  and  interests  for  him. 
But  this  argument  must  be  addressed  to 
the  legislature  rather  than  to  the  coiu^s. 
As  has  already  been  said,  in  sueh  a  case  as 
this  the  right  to  the  writ  depends  on  legis- 
lative enactment,  and  if  the  legislature,  as 
the  result  of  fixed  policy  or  inadvertent 
omission,  fails  to  give  such  privilege,  we 
have  no  power  to  supply  the  omission." 

It  is  the  settled  law  in  this  state  that 
equity  has  no  jurisdiotion  over  contests 
for  office  even  if  the  election  is  claimed-  to 
be  void.  Parties  aggrieved  are  required  to 
assert  their  rights  in  proceedings  provided 
by  statute  or  in  actions  at  law.  Hearst  v. 
Woelper,  183  K.  Y.  274,  76  N.  E.  l28;  Metz 
V.  Maddox,  189  N.  Y,  460,  121  Am.  St.  Rep. 
900,  82  N.  E.  507;  People. «xrel.  Bjink  v. 
Way,  179  N.  Y.  174,  71  N.  E.  756 ;  Re  R^- 
nolds,  202  N.  Y.  430,  441,  96  N.  £.  87,  416; 
People  ex  rel.  Corscadden  t.  Haftwell,  177  N; 
Y.  499,  66  L.RA.  664,  69  N.  E.  1114;  Bach- 
man  V.  Harrington,  184  N.  Y.  458,  77  N. 
E.  657;  Re  Sawyer.  124  U.  S.  200,  31  L.  ed. 
402,  8  Sup.  Ct.  Rep.  482, 

The  plaintiff  as  an  individual  cannot  sus- 
tain this  action  to  determine  the  result  of 
the  election  at  which  the  question  was  sub- 
mitted as  to  whether  a  constitutional  con- 
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vention  should- be  held.  It  will  not  do  to 
say  that  the  eourts  should  assert  jurisdic- 
tion in  cases  "of  ■  this  kind  to  r avoid  public 
expense  or  prevent*  a  wrong  for  which  there 
is  no  other  iaunediate  remedy.  Such  a  con- 
tingency shouid  be>  provided  against  by  the 
legislature  or  by  the  people  in  the  Constitu- 
tion.   . 

The  cases  in  this  state  where  expressions 
are  used  that  are  claimed  by  the  appellant 
to  sustain  his  position  are  in  actions  at 
law  or  in  proceedings  such  as  applications 
for  toandamus  to  cottipel  a  public  officev  to 
discharge  a. plain  public  duty,  or  they  are 
otherwise  explainable.  It  is  asserted  by 
the  appellant  that  the  case  of  Rathbone  v. 
Wirth,  150  N.  Y.  459,  34  L.R.A.  408,  45  N. 
E.  l^,  involves; prefi0ely  theegEmepriitdiple 
contended  for  by  him  in  this  case.  That 
action  was  brought  under'  the  taxpayers' 
act.  In  the  opinion. -written  at  the  special 
term  (court  of  appeals  records,  vol.  44, 
1896)  the  court  says:  "We  are  thus  brought 
to  the  consideration  of  the  further  point 
made  by  the  defendants  that  the  plaintiffs 
as'taxpay^ei^' cannbt  ma^tain  this  action. 
That  they  could  not  in  the  abseiCice  of  a 
statutory  provision  expressly  authorizing  it 
i9  clear.  Indeed,  prior  to  the  enactment  of 
chapter  161  of  the  Laws  bf  1672,  -it  was  re- 
peatedly held  that  a  taxpayer  in  his  char- 
acter as  such,  whose  position  was  '  not 
different  from  that  of  the  whole  body  of  tax- 
payers, has  no  such  interest  as  would  en- 
title him  to  resort  to  a  court  of  equity  to 
revise,  restrain,  or  .set  aside  the  action  of 
town  or  .municipal  Authorities  ufM>n  an.  al- 
legation, that  their  acta  were  unauthorized 
and  illegal,  or  that  unless  arrested  they 
would  subject  the  plaintiff  to  unjust  or  il- 
legal taxation.'* 

The  questions  involved  have  been  con- 
sidered in  many  of  .the  other  states  of  the 
Union,  and  the  decisions  are  not  uniform* 
A  consideration  of  such  decisions  in  this 
opiniofl  would  require,  elaborate  statements 
to  show  tlie  partioular  constitutional  pro- 
visions and  statutes  on  which  they  are 
based,  as  well  as  the'  tendency  in  some 
states  to  assert  jurisdiction  in  the  courts  to 
review  the  acts  of  independent  branches  of 
government. 

This  court  has  not  refrained  and  will  not 
refrain  from  declaring  a  statute  unconsti- 
tutional when  it  is  asserted  in  a  controversy 
where  the-  question  becomes  a  Judicial  one, 
but  we  repeat  that  the' courts  of  this  state 
have,  denied  the  right  of  a  citizen  and  tax- 
payer to  bring  before  the  court  for  review 
the  acts  of  another  department,  of  govern^ 
ment  simply  because  he  is  one  of  many  such 
citizens  and .  taxpayers, 
-  Our  conclusion,  as  stat^,  makes  it  un- 
necessary to  Consider  any  of  the  other  ques- 
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tions  presented  on  this  appeal.  But  nothing 
contained  in  this  opinion  should  be  con- 
strued as  an  intimation  that  if  the  court 
had  jurisdiction  of  the  subject  of  the  action 
it  would  deem  the  statute  in  question,  or 
the  special  election  held  thereunder,  to  be 
invalid. 

The  order  should  be  affirmed,  with  costs. 
The  fourth  question  should  be  answered  in 
the  negative,  and  the  other  questions  should 
not  be  answered. 

Werner,  Hisoock,  Collin,  Hogan,  Mil- 
ler, and  Cardoso,  JJ.,  concur. 
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JOHN  J.  JACKSON,  Appt., 

V. 

STATE  OF  NEW  YORK,  Respt. 

(213  N.  Y.  34,  106  N.  E.  758.) 

Eminent  domain  ^  ri^t  to  reject  flx« 
Cures. 

Ihe  state  cannot,  in  condemning  for  its 
use  real  estate  with  a  building  thereon,  re- 


fuse to  pay  for  the  fixtures  attached  to  the 
building,  if  there  is  nothing  in  the  Botiee  of 
condemnation  to  show  that  only  a  portion 
of  the  property  was  to  b^  taken. 

(November  10,  1914.) 

APPEAL  by  claimant  from  a  judgment  of 
the  Appellate  Division  of  the  Supreme 
Court,  Third  Department,  affirming  a  judg- 
ment of  the  State  Board  of  Claims  disal- 
lowing his  claim  for  the  value  of  fixtures 
attached  to  a  building  on  land  taken  by  the 
state  for  barge  canal  purposes.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Hickey,  Thompson,  &  Gold, 
for  appellant: 

The  conclusion  of  law  by  which  the  board 
of  claims  disallowed  claimant's  claim  for 
the  value  of  his  machinery  is  not  in  accord 
with,  or  justified  by,  the  facts  found,  and 
its  judgment  and  that  of  the  appellate  di- 
vision should  be  modified  by  awarding  him 
the  damage  which  the  trial  court  should 
have  awarded,  or  else  the  judgment  below 
should  be  reversed  with  costs  and  a  new 
trial  ordered. 

Re  New  York,  39  App.  Div.  589,  67  N.  Y. 
Supp.  657;   Re  North  River  Water  Front, 


Note.  ^  Eminent  domain:  right  to  com,' 
pensation  for  fiacturea  inn  huilding  toJ^- 
en. 

Cases  on  the  question  whether  buildings 
were  realty  are  not  included,  nor  are  cases 
of  tihccls  on  piers;  see  for  example  Re  I'ier, 
No.  15,  95  App.  Div.  501,  88  N.  Y.  Supp. 
906,  aflirmed  in  185  N.  Y.  607,  78  N.  E.  531; 
Re  Piers  Old  Nos.  19  and  20,  117  App.  Div. 
553,  102  N.  Y.  Supp.  667;  K«  Pier  Old  No. 
11,  124  App.  Div.  465,  109  N.  Y.  Supp.  2; 
attirmed  in  J92  N.  V.  539,  84  N.  E.  1123, 

For  right  to  compensation  for  interference 
with  switch  connections  or  other  shipping 
facilities,-  see  note  to  Otis  Elevator  Co.  v. 
Chicago,  52  L.R. A.  (N.S.)   192. 

For  compensation  to  be  paid  a  public 
utility  company  upon  taking  its  plalit,  see 
note  to  Appleton  Waterworks  Co.  v.  Rail- 
road Commission,  47  L.R.A.(N.S.)  770. 

For  injury  to  or  expense  of  removing  per- 
sonalty as  element  of  damage  for  taking 
real  estate,  see  note  to  Blineoe  v.  Choctaw, 
0.  &  W.  R.  Co.  4  L.R.A.(N.8.)  890. 

See  also  generally  Index  to  L.R.A.  Notes, 
Damages,  §  82. 

Where  a  building  is  taken  by  the  power 
of  eminent  domain,  compensation  must  be 
made  for  the  fixtures.  Re  Post  Office  Site, 
127  C.  C.  A.  382,  210  Fed.  832 ;  Kansas  City 
Southern  R.  Co.  v.  Anderson,  88  Ark.  129, 
113  S.  W.  1030,  16  Ann.  Cas.  784;  White  v. 
Cincinnati,  R.  &  M.  R.  Co.  34  Ind.  App.  287, 
71  N.  E.  276;  Allen  v.  Boston,  137  Mass. 
819;  Re  Park  Comrs.  1  N.  Y.  Supp.  763; 
Re  New  York,  39  App.  Div.  589,  57  N.  Y. 
Supp.  667;  Re  North  River  Water  Front, 
118  App.  Div.  865,  103  N.  Y.  Supp.  908, 
L.R.A.1915D. 


affirmed  in  189  N.  Y.  508,  81  N.  £.  1162;  Re 
Avenue  A,  66  Misc.  488,  122  N.  Y.  Supp. 
321;  Phipps  v.  Stote,  69  Misc.  295,  127  N. 
Y.  Supp.  260  (Ct.  Claims) ;  Jackson  \. 
State. 

Jackson  v.  State  was  cited  in  Re  Will- 
cox,  165  App.  Div.  197,  151  N.  Y.  Supp.  141, 
where  the  court  said  (the  facts  as  to  fix- 
tures not  having  been  reported)  :  "It  is  in- 
sisted, second,  that  no  award  should  have 
been  made  to  the  tenant  for  the  destruction 
of  fixtures,  for  it  is  contended  that  'these 
articles  were  all  ''trade  fixtures"  and  were 
personal  property.'  I  think  that  these  ar- 
ticles were  within  the  scope  of  the  compensa- 
tion to  be  made.  They  are  *a  part  of  the 
realty  so  long  as  they  remain  fixtures;  and 
damages  are  recoverable  if  they  are  de- 
stroyed or  injured  in  value.'  ** 

In  Edmands  v.  Boston,  108  Mass.  535, 
where  the  facts  as  to  fixtures  are  not  re- 
ported, the  court  said:  ''It  was  rightly  held 
that  damages  were  not  to  be  assessed  for 
losses  in  respect  pf  personal  property.  Fix- 
tures are  a  part  of  the  realty  so  long  as  they 
remain  fixtures;  and  damages  are  recover- 
able if  they  are  destroyed  or  injured  in 
value.  But  we  do  not  find  from  the  report 
that  due  allowance  for  all  injuries  of  that 
nature  was  not  made." 

In  Kansas  City  Southern  R.  Co.  v.  Ander- 
son, 88  Ark.  129,  113  S.  W.  1030,  10  Ann. 
Cas.  784,  a  railway  company  was  required 
to  pay  for  machincrv  in  taking  land  occu- 
pied by  a  lumber  mill,  such  machinery  hav- 
ing been  attached  to  the  buildings  with  the 
intent  that  it  should  be  a  permanent  acces- 
sion to  the  freehold  for  the  owner  and  for 
his  sons  after  him  if  they  wanted  it,  the 
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118  App.  Div.  865,  103  N.  Y,  Supp.  908; 
Phipps  V.  State,  69  Misc.  296,  127  N.  Y. 
Supp.  260;  Allen  v.  Boston,  137  Mass.  319; 
White  y.  Cincinnati,  R.  &  M.  R.  Co.  34  Ind. 
App.  287,  71  N.  £.  276;  Price  v.  Milwaukee 
&  St.  P.  R.  Co.  27  Misc.  98;  Lewis,  £m. 
Dom.  §  488;  Re  New  York  (Re  Improve- 
ment of  Water  Front)  192  N.  Y.  295,  18 
LJl^.(N.S.)  423,  127  Am.  St.  Rep.  903,  84 
N.  E.  1106;  Re  New  York,  101  App.  Div. 
627,  92  N.  Y.  Supp.  8. 

Messrs.  Thomas  Carmody,  Attorney 
General,  and  Joseph  P.  Coughlln,  for  the 
State : 

The  state  has  not  adopted  any  policy  or 


promulgated  any  doctrine  at  variance  with 
the  settled  rules  of  law. 

Voorhees  v.  McGinnis,  48  N.  Y.  278;  Tifft 
V.  Horton,  53  N.  Y.  377,  13  Am.  Rep.  637; 
Tyson  v.  Post,  108  N.  Y.  217,  2  Am.  St. 
Rep.  409,  15  N.  £.  316. 

Cardozo,  J.,  delivered  the  opinion'  of  the 
court: 

The  state  appropriated  the  claimant's 
warehouse  in  the  village  of  Middleport  for 
the  use  of  the  barge  canal.  The  board  of 
claims  found  that  the  value  of  the  building 
was  $9,000  and  that  of  the  land  $1,300. 
The   claimant    had    an    award    for    those 


court  considering  that  the  question  was 
whether  the  machinery  was  a  part  of  the 
realty  or  not. 

In  White  v.  Cincinnati,  R.  k  M.  R.  Co.  34 
Ind.  App.  287,  71  K.  E.  276,  where  the  rail- 
way company  was  condemning  a  right  of 
way  by  bridge  over  the  owner's  land,  oc- 
cupied by  a  paper  mill,  it  was  held  that  the 
owner's  right  to  compensation  as  regards 
fixtures  was  not  preserved  by  an  instruction 
^  that  if  '*there  was  machinery  in  such  build- 
ings, and  attached  thereto,  and  intended  to 
be  permanently  used  in  connection  there* 
with,  and  was  attached  in  such  a  manner 
that  it  could  not  be  detached  and  removed 
without  material  injury  to  such  real  estate 
or  buildings,  then  such  machinery  became 
and  was  a  part  of  the  real  estate  to  which 
it  was  so  attached.  This  is  a  matter  for  the 
jury  to  determine  from  the  evidence."  The 
court  considered  that  machinery  permanent 
in  its  character,  and  essential  to  the  pur- 
pose for  which  the  buildings  were  used,  was 
a  fixture  and  realty,  and  that  the  attach- 
ment to  the  freehold'  might'  be  real  or  con- 
structive. 

But  in  New  York  C.  k  H.  R.  R.  Co.  v. 
Albany  Steam  Trap  Co.  161  App.  Div.  829, 
140  N.  Y.  Supp.  674,  a  decision  by  the  same 
department  of  th«  court  whose  decision  in 
Jackson  v.  State  [160  App.  Div.  110,  145  N. 
Y.  Supp.  131]  is  now  reversed  in  the  princi- 
pal case,  the  court,  in  holding  machinery  in 
a  building,  part  of  which  building  was  tak- 
en, to  be  personal  property,  said:  ''It  ap- 
pears that  the  greater  portion  of  the  heavy 
machinery  has  been  owned  by  the  appellant 
for  about  twenty  years,  and  has  been  twice 
moved  as  appellant  changed  its  business  lo- 
cation. The  machinery  has  been  carried  up- 
on appellant's  inventory  as  personal  proper- 
ty. It  has  been  fastened  and  held  in  place 
by  screws,  and  can  be  moved  without  injury 
to  the  real  estate." 

The  fixtures  are  to  be  considered  as  part 
of  the  building,  and  its  value  with  them  is 
the  amount  to  be  paid.  Allen  v.  Boston,  137 
Mass.  319;  Re  Park  Comrs.  1  N.  Y.  Supp. 
703;  Re  North  River  Water  Front,  118  App. 
Div.  865,  103  N.  Y.  Supp.  908,  affirmed  in 
189  N.  Y.  508,  81  N.  E.  1162;  Re  Avenue  A, 
66  Misc.  488,  122  N.  Y.  Supp.  321. 

In  Allen  v.  Boston,  137  Mass.  319.  cited  in 
Jackson  v.  State,  the  appellate  court  ap- 
L..R.A.1916D. 


proved  the  decision  of  the  trial  court,  where 
the  building  on  the  land  in  question  had 
been  fitted  up,  and  was  used  at  the  time  of 
the  taking,  for  Turkish  and  other  baths, 
with  permanent  fixtures,  which  had  been 
taken  with  the  building  by  the  respondent, 
and  there  was  evidence  as  to  the  worth  of 
these  fixtures  for  use  in  the  business  then 
carried  on  in  said  building.  The  court  had 
refused  to  instruct  the  jury  "that,  in  ad- 
dition to  the  value  of  the  building,  the  pe- 
titioners are  entitled  to  recover  the  value 
of  the  fixtures  taken  with  the  building,'* 
but  instructed  them  that,  in  their  estimate 
of  damages,  the  fixtures  were  to  be  taken 
into  account  as  being  a  part  of  the  building, 
and  that  allowance  shquld  be  made  for  them 
so  far,  and  only  so  far,  as  they  enhanced 
the  market  value  of  the  estate  for  any  pur- 
pose for  which  it  might  be  used. 

Rule  same  as  between  vendor  and  vendee. 

In  det(9'mining  whether  a  thing  is  a  fix- 
ture and  so  a  part  of  the  realty,  the  rule  to 
be  applied  is  that  between  vendor  and  vendee, 
and  not  that  between  landlord  and  tenant. 
Re  Post  Office  Site,  127  C.  C.  A.  382,  210 
Fed.  832  (N.  Y.)  ;  Re  New  York,  39  App. 
Div.  589,  57  N.  Y.  Supp.  657;  Phipps  v. 
State,  69  Misc.  295,  127  N.  Y.  Supp  260. 

In  Re  Post  Office  Site,  supra,  tlie  United 
States,  in  taking  property  lor  a  postoffice, 
was  required  to  pay  for  the  machinery  of 
an  engraving  plant  some  of  which  rested  on 
concrete  pillars  built  up  from  the  ground, 
and  the  rest  was  attached  to  or  built  into 
the  floors  or  walls,  the  court  considering 
that  the  riile  to  be  applied  was  analogous 
to  that  between  vendor  and  vendee,  and  not 
to  that  between  landlord  and  tenant,  and 
that  the  owners  might  conclude  that  they 
could  not  resume  business  in  any  other  loca- 
tion with  profit,  and  should  not  be  left  with 
a  large  amount  of  useless  machinery  on  their 
hands. 

In  Re  New  York,  supra,  cited  in  Jackson 
V.  State,  it  was  held  that  a  city  taking 
part  of  the  land  of  a  gas  company  must 
take  and  pay  for  such  machinery  in  the 
buildings  on  the  land  taken  as  was  a  fixture, 
and  that  it  could  not  claim  that  the  gas 
company  should  move  the  machinery  onto  its 
adjoining  land. 
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amounts.  The  board  also  found  that  the 
building  contained  machinery,  shafting,  ele- 
vators, and  conveyers  of  the  value  of 
$4,^3.20.  The  form  in  which  these  articles 
were  ann)exed  to  the  freehold,  and  the  pur- 
pose of  the  annexation,  were  such  that,  as 
between  the  vendor  and  vendee,  they  would 
have  constituted  fixtures.  For  the  enhance- 
ment of  value  due  to  the  presence  of  these 
fixtures,  the  board  of  claims  refused .  to 
award  compensation  to  the  claimant.  The 
lulling  has  been  affirmed  at  the  appellate 
division  on  the  ground  that  tlie  state,  after 
appropriating  the  warehouse,  had  the  right 
to  reject  the  fixtures  and  refuse  to  pay  for 
them. 

We  think  that  the  power  of  the  state  is 
not  so  great,  nor  the  plight  of  the  citizen 
80  helpless.  Condemnation  is  an  enforced 
sale,  and  the  state  stands  toward  the  owner 
as  buyer  toward  seller.  On  that  basis  the 
rights  and  duties  of  each  must  be  deter* 
mined.  It  is  intolerable  that  the  state,  after 
condemning  a  factory  or  warehouse,  should 


surrender  to  the' owner  a  stock  of  seccmd- 
hand  machinery  and  in  so  doing  discharge 
the  full  measure  of  its  duty.  Severed  from 
the  building,  such  machinery  commands 
only  the  prices  of  secondhand  articles;  at- 
tached to  a  going  plant,  it  may  produce 
an  enhancement  of  value  aa  great  as  it  did 
when  new.  The  law  gives  no  sanction  to  so 
obvious  an  injustice  as  wottld  result  if  the 
owner  were  held  to  forfeit  all  these  ele- 
ments of  value.  An  appropriation  of  land, 
unless  qualrlied  when  made,  fs  an  appro- 
priation of  all  tliAt  &  'annexed  to  the  land, 
whether  classilied  as  buildings  or  as  lixtures, 
and  so  it  has  frequently  been  held.  iCe 
North  Kiver  Water.  Front,  118  App.  Div. 
865,  103  N.  Y.  8upp.  WS,  atiirmed  in  189 
N.  Y.  508,  81  N.  E.  1162;  Re  New  York,  39 
App.  Div.  589,  57  N.  Y.  Supp.  657;  Phipps 
v.  btate,  6U  Misc.  2U5,  127  N.  Y.  Supp.  200; 
Allen  V.  Boston,  137  Mass.  319.  we  say 
"unless  qualified  when  made,''  because  we 
do  not  need  at  this  time  to  decide  whether 


In  Phipps  v:  State,  supra  (Ct.  Claims), 
it  was  held  that  an  engine  and  derrick  in 
an  engine  house,  used  in  connection  with  a 
factory  for  the  manufacture  of  fertilizer, 
wore  fixtures,  where  the  engine  rested  upon 
a  foundation  of  concrete  which  was  about 
4i  feet  thick,  sunk  in  the  earth,  and  was 
connected,  by  means  of  six  f  inch  bolts,  4 
feet,  6  inches  long,  with  metal  bars  laid  on 
the  bottom  of  the  concrete,  the  concrete  cov-  i 
cring  the  bottom  flange  ol  tiie  engine  base,  I 
and  the  derrick  was  set  up  in  the  earth 
and  was  supported  by  five  metal  guys,  the 
lower  end  ol  oach  being  anchored  to  a  beam 
buried  in  the  ground. 

— ^leaseholds. 

This  rule  is  particularly  illustrated  in 
cases  whore  there  is  a  leaseiiold  or  tenancy, 
in  such  cases  the  fixtures  are  real  estate 
althougli  the  tenant  has  the  right  to  take 
them  away.  Re  Park  Comrs. ;  Re  North 
River  Water  Front;  and  Re  Avenue  A,  su- 
pra. 

The  tenant  should  be  allowed  for  such  of 
his  buildings  and  fixtures  as  would  be  real 
estate  if  he  were  the  owner,  the  property  in 
the  first  place  to  be  valued  in  its  entirety. 
Re  Park  Comrs.  supra. 

The  rule  between  landlord  and  tenant 
does  not  apply  so  that  a  beneficial  use  of  the 
property  is  to  be  taken  from  the  tenant 
without  making  him  a  fair  compensation 
for  the  property  as  a  whole.  Re  North 
River  Water  Front,  supra,  where  it  was  held 
that  on  the  condemnation  of  property  the 
owners  of  the  buildings  and  leasehold  are  en- 
titled to  be  paid  the  fair  market  value  of 
the  buildings  as  they  exist,  together  with 
such  permanent  machinery  as  has  been  built 
into  the  buildings  and  used  in  connection 
with  the  leasehold  estate  for  business  purpo- 
ses. The  court  said:  "Assuming  that,  if 
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the  landlord  elected  to  purchase  the  building 
under  the  provisions  of  the  lease,  it  wouiU 
not  be  required  to  pay-  for  such  property, 
and  the  tenant  would  be  required  to  remove 
it,  when  the  city  condemns  the  property  it 
takes  from  the  tenant  the  building  of  wnieh 
this  machinery  is  a  part,  and  it  is  only  just 
that  the  tenant  should  be  paid  what  the 
building  as  a  whole  is  worth.  What  the 
tenant  is  entitled  to  is  the  fair  market  value 
of  the  property  that  is  taken.  That  prop- 
erty is  the  value  of  the  leasehold,  whicu  in- 
cludes the  probability  of  a  renewal  of  the 
lease,  which  would  result  in  his  being  al- 
lowed to  continue  as  .lessee  and  use  all  thiA 
property  in  connection  with  the  building, 
and  it  seems  to  me,  in  view  of  this  rigut 
that  the  tenant  had  in  connection  with  his 
occupation  of  the  pr(^erty,  that  justice  re- 
quires that  the  city  should  pay  him  for 
the  property  which  is  a  part  ol  the  building, 
and  w^hieh  has  little  or  no  value  separated 
from  the  property  wJiich  the  city  takes  fox 
its  own  purposes.''  Partly  quoted  in  Re 
Willcox,  142  App.  Div.  680,  127  N.  Y.  Supp. 
177, 

In  Re  Avenue  A,  66  Misc.  488,  122  N.  Y. 
Supp.  321,  the  court  said:  "The  city  took 
the  entire  buildings  as  they  stood,  includ- 
ing the  trade  tiLxtures  therein,  and  for  pur- 
poses of  this  proceeding  they  must  all  be 
regarded  as  real  property.  That  is  as 
between  the  tenant  and  the  city,  ihe  trade 
fixtures  were  real  property  and  must  be  paid 
for  by  the  city  the  same  as  a  building,  and 
the  tenant  was  under  no  more  obligation 
to  remove  them  than  he  would  be  to  remove 
a  building  if  he  were  the  owner.  As  botwecn 
the  tenant  and  the  oivner,  however,  the  trade 
fixtures  were  personalty*  and  could  be  re- 
moved, and  therefore  any  award  made  for 
them  would  go  to  the  tenant." 

While  the  question  whether  buildings  are 
fixtures  is  without  the  scope  of  this  note, 
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tlie  state,  ia  giving  notice  of  appnopnation, 
may  except  fixtures  that  would  retain,  alter 
severance  from  the  soil,  a  substantial  vslue 
as  personalty,  and  thus  restrrct  the  pay- 
ment to  the  difference  between  the  value  of 
the  detached  articles  and  the  value  added 
to  the  building  when  they  were  used  in  con- 
nection with  it.  l^rice  v.  Milwaukee  &  St. 
P.  R.  Co.  27  Wis.  96;  Philadelphia.  4  E.  A. 
Co.  v.  Qetz,  113  Pa.  21^  6  Atl.  356.  If 
that  may  be  done  in  any  case,  it  can  only 
be  when  the  purpose  is  made  plain  in  the 
act  of  appropriation.  The  rights  of  the 
parties  became  fixed  at  that  time,  and  must 
then  be  reciprocal.  If,  the  state  has  the 
right,  under  a  general  notice  of  appropria- 
tion, to  insist  that  title  to  the  fixtures  has 
passed  to  it  with  the  land,  the  owner  has 
the  correlative  right  to  insist  upon  payment. 
The  law  does  not  leave  the  title  in  a  state 
of  suspense.  The  value  of  the  fixtures 
ought  therefore  to  have  been  cons idei^ed  in 
estimating  the  total  value  of  the  property 
appropriated  by  the  state. 


We  have  not  ignored  the  suggestion  in 
behalf  of  the  respondent  that  some  of  the 
fixtures  were  afterwards  removed  by  the 
claimant,  and  by  common  consent  were 
treated  as  personal  property.  Tyson  v.  Post, 
108  N.  y.  217,  2  Am.  St.  Rep.  409,  15  N.  E. 
316.  Ko  finding  on  this  subject  was  either 
made  or  requested,  and  the  evidence  is  too 
vague  to  enable  use  to  ascertain  the  truth 
of  the  transaction.  The  clatmaat's  position 
it  that  he  did  not  remove  anything,'  but 
acquired  by  purchase  from  a  contractor 
some  of  the  fixtures  which  the  contractor 
had  purchased  from  the  state.  Upon  an- 
other hearing  this  element  of  the  contro- 
versy  may  be  more  fully  developed. 

The  judgment  shoulc^  be  reversed  and  a 
new  trial  granted,  with  costs  to  abide  the 
event. 

Willard  Bartlett,  Ch.  J.,  and  Hfscock, 
Chase,   Collin,   Hogan,  and  Miller,  J  J., 

concur. 


it  may  be  noted  that  in  Sheehan  t.  Fall 
Kiver,  187  Mass.  366,  73  N.  £.  544,  where 
the  petitioner  was  allowed  for  damages  by 
change  of  grade  to  her  building  on  land  of 
which  she  was  tenant  at  will,  the  court 
said:  *'We  are  of  opinion  that  the  words 
'all  damages  sustained'  in  the  statute  under 
consideration,  when  applied  to  a  change  of 
grade  in  an  established  public  way,  should 
be  held  to  cover  compensation  for  injuries 
caused  to  a  building  located  on  the  line  of 
the  street,  and  substantially  annexed  to  the 
soil,  though,  as  between  the  owner  of  the 
fee  and  the  owner  of  the  building,  it  is  a 
tenant's  fixtui'e,  which  may  be  removed, 
and  thus  give  ik^  petitioner  a  ren^dy  to 
recover  the  damages  she  has  sufferedi^'    > 

Where  there  is  a  leasehold,  the  appropriat- 
ing party  should  pay  the  entire  value  of  the 
building  and  its  fixtures,  and  the  rights  of 
the  landlord  and  tenant  can  then  be  deter- 
mined as  between  themselves.  Cases  cited 
supra. 

^ut  in  this  connection  it  may  be  noted 
that  it  has  been  held  that  a  life  tenant  will 
not  be  allowed  for  any  improvements  or 
fixtures  put  in  by  him;  if  they  are  part  of 
the  realty  they  are  included  with  it,  and  so 
included  in  the  capital.  Williams  v.  Com. 
108  ^Nlass.  364,  47  >C.  K.  135. 

For  the  question,  *'Is  the  right,  as  between 
landlord  and  tenant,  to  remove  trade  fix- 
tures, conditional  upon  their  susceptibility 
to  removal  without  injury  to  themselves?" 
see  the  note  to  Re  Improvement  of  Water 
Front,  18  L.R.A.(N.S.)  423. 

Compensation   for   depreciation   in   fixtures 

not  taken. 

It  will  be  observed  that  in  Jackson  y. 
Btatb  the  court  expressly  omits  to  deeide 
whether  the  appropriator  may  elort  to  re- 
fuse to  take  fixtures,  paying  only  for  their 
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decrease  in  value  when  detached  from  the 
premises,  and  that  it  refers  in  this  connec- 
tion to  the  Price  and  Getz  Cases,  infra. 

In  Price  v.  Milwaukee  &  St.  P.  R.  Co.  27 
Wis.  98,  where  a  railroad  company  crossed 
the  plaintiff's  premises,  which  he  had  fitted 
up  as  a  water  cure,  putting  in  a  well,  pumps, 
reservoirs,  boilers,  etc.,  it  was  held  that  the 
company  could  not  complain  of  instruc- 
tions to  the  jury  that,  in  considering  the 
damages,  they  wo-e  not  to  allow  anj-thing 
to  the  plaintiff  on  the  ground  tliac  taking 
the  property  by  the  company  had  destroyed 
or  affected  the  residue  of  tiie  premises  for 
the  use  of  a  water  cure,  and  that  if  they 
found  that,  before  proceedings  were  taken 
by  the  railroad  company  to  condemn  tiie 
right  of  way,  the  plaintiff  had  ynt  into  and 
upon  the  premises  certain  fixtures  and  ap- 
purtenances necessary  to  them  for  a  water 
cure,  and  that,  by  reason  of  the  construction 
and  use  of  the  railroad  across  the  premises 
the  premises  became  unavailable  and  unfit 
for  that  use,  then  they  were  to  allow  in  dam- 
ages the  difference  between  what  these  fix- 
tures and  appurtenances  were  worth  in  con- 
nection with  the  property  as  a  water  ciire 
(not  exceeding  their  reasonable  cost),  and 
what  they  would  be  worth  to  be -removed 
from  the  premises  and  applied  to  other  uses. 
The  charter  of  the  company  required  it  to 
pay  the  price  of  the  land  taken  and  all  con- 
sequential damages  caused  the  landowner 
by  constructing  the  road  across  his  land. 

In  Philadelphia  &  R.  R.  Co.  v.  Qetz,  113 
Pa.  214,  0  Atl.  356,  where  a  railroad  took 
a  comer  of  a  lot  occupied  as  a  marble  mill, 
necessitating  the  removal  of  the  business, 
the  tenant,  who  w^as  the  owner  of  the  ma- 
chinery, was  held  entitled  to  the  expense 
and  damage  of  removing  it,  the  testimony 
being  that  it  was  worth  as  much  in  another 
place.  This  seems  to  have  been  without  re- 
gard to  the  question  whether  the  machinery  ^ 
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was  a  fixture  or  not,  and  the  other  Pennsyl- 
vania cases  do  not  seem  to  go  into  that 
question. 

In  James  McMillin  Printing  Co.  v.  Pitts- 
burg, C.  &  W.  R.  Co.  210  Pa.  504,  65  Atl. 
1091,  the  court  said:  ''If,  as  was  the  case 
here,  a  tenant  engaged  in  a  business  re- 
quiring the  use  of  heavy  machinery  and  ap- 
pliances should  secure  a  new  place  equally 
well  adapted  to  his  business,  and  at  the 
same  rent,  he  would  still  be  at  the  expense 
of  removal  and  at  a  loss  because  of  the  stop- 
page of  his  business.  These  are  matters  to 
be  considered  in  connection  with  others,  not 
as  substantive  elements  of  damage,  but  as 
tending  to  prove  the  value  of  the  leasehold 
interest." 

In  Diamond  Mills  Emery  Co.  v.  Philadel- 
phia, 22  Pa.  Co.  Ct.  9,  where  the  city  took 
ior  a  park  land  on  which  was  a  mill  and 
machinery,  the  court  said:  "The  true 
theory  would  seem  to  be  that  the  city  took 
the  whole  property  and  was  liable  for  the 
whole,  but  that  its  liability  was  abated  to 
the  extent  of  the  value  of  the  machinery 
taken  by  the  plaintiff.  Ihe  value  to  the 
plaintiff  was  the  market  value." 

The  general  rule,  however,  is  that  an  al- 
lowance is  not  to  be  made  for  the  removal 
of  personal  property.  See  note  to  Blincoe 
V.  Choctaw,  0.  &  W.  R.  Co.  4  L.R.A.(N.S.) 
890. 

Miscellaneous. 

In  Gibson  v.  Hammersmith  &  C.  R.  Co. 
9  Jur.  N.  S.  221,  2  Drew  &  S.  603,  1  New 
Reports,  305,  32  L.  J.  Ch.  N.  S.  337,  8  L.  T. 
N.  S.  43,  11  Week.  Rep.  299,  the  company, 
intending  to  take  a  small  part  of  premises 
or  buildings  occupied  by  the  plaintiff  under 
a  ninety -nine  year  lease,  on  which  he  carried 
on  the  business  of  manufacturing  engineer, 
acquiesced  in  his  demand  that  it  should 
take  the  whole  of  the  "manufactory"  under 
§  92  of  the  statute,  and  it  was  held  that  it 
was  bound  to  take  not  only  the  land  and 
buildings  and  ordinary  fixtures,  but  also  the 
trade  fixtures,  consisting  of  fixed  machinery, 
etc.  The  said  statute,  §  92,  provided  "that 
no  party  shall  be  required  at  any  time  to 
sell  or  convey  to  the  promoters  of  the  under- 
taking a  part  only  of  any  house,  or  other 
building  or  manufactory,  if  such  party  be 
willing  and  able  to  sell  and  convey  the 
whole  thereof." 

Where  the  government  destroys  the  water 
power  used  by  the  claimant  in  his  sawmill, 
he  should  be  compensated  for  the  machinery 
therein,  as  immovable  under  the  statute. 
Lefebvre  v.  Reg.  1  Can.  Exch.  121. 

Re  Public  Parks,  53  Hun,  280,  6  N.  Y. 
Supp.  750,  is  not  very  clearly  reported.  The 
court  there  states  that  the  owner  could  not 
object  "that  no  award  was  made  for  the  dif- 
ference in  value  between  the  machinery  as  in 
use  and  occupation  upon  the  premises,  and 
such  machinery  if  moved  to  another  manu- 
factory," and  says:  "It  is  clear  that  the 
commissioners  have  made  an  allowance  for 
the  depreciation  in  value  of  the  machinery 
by  removal,  and  that  they  would  have  no 
authority  whatever  to  make  an  award  for 
L.R.A.1915D. 


the  machinery  as  such,  it  being  personal 
property." 

Schreiber  v.  Chicago  &  £.  R.  Co.  115  111. 
340^  3  N.  £.  427,  is  to  obscurely  reported 
to  be  of  much  value  on  the  question;  it 
seems  to  have  been  there  held  that  where  a 
tenant  was  allowed  to  remain  after  condem- 
nation proceedings  were  begun  until  the  end 
of  his  lease,  he  was  not  entitled  to  compensa- 
tion for,  nor  to  the  cost  of  removal  of,  such 
of  his  buildings,  machinery,  etc.,  as  were 
trade  fixtures. 

In  Re  New  York,  101  App.  Div.  627,  92  N. 
Y.  Supp.  8,  affirmed  in  182  N.  Y.  281,  74  N. 
E.  840,  and  in  further  proceedings  in  same 
matter  in  192  N.  Y.  296, 18  L.R.A.(N.S.)  423, 
127  Am.  St.  Rep.  903,  84  N.  E.  1105,  modi- 
fying 122  App.  Div.  890,  106  N.  Y.  Supp. 
1117,  the  question  was  simply  as  to  the  divi- 
sion of  fixtures  or  fixture  value  between 
landlord  and  tenant  B.  B.  B. 


NORTH  CAROLINA   SUPREMB 
COURT. 

W.  A.  ROBERSON  et  al., 

V. 

C.  MOORE,  Appt. 
(168  N.  C.  388,  84  S.  E.  351.) 

Will  —  loan  —  rule  In  Shelley's  Case. 

Since  in  a  will  the  word  "lend"  is  equiv- 
alent to  "give"  or  "devise,"  a  loan  in  such 
an  instrument  of  land  to  one  for  life,  with 
a  devise  of  it  in  fee  to  his  heirs  at  his  death 
passes  the  fee  to  him. 

(February  24,  1915.) 

Note,  —  Meaning  and  effect  of  term 
**lend**  or  ^^loan**  employed  in  a  deed 
or  will, 

I.  Introductory,  496. 
II.  Deeds,    497. 
III.  Wills. 

a.  In  general,  497. 

b.  Personal  property,  498. 
c  Real  estate,  500. 

I.  Introductory, 

In  a  deed  or  will  the  word  "lend"  and  its 
derivatives  have  usually  been  held  equiva- 
lent to  give,  grant,  devise,  or  words  of  simi- 
lar meaning;  that  is,  it  does  not  limit  the 
estate  to  a  mere  lease,  or  one  different  from 
that  which  would  be  created  if  the  words 
give,  grant,  devise,  etc.,  had  been  used.  The 
governing  factor,  however,  in  the  interpre- 
tation of  instruments  in  which  this  word 
is  used,  is  the  intention  with  which  it  was 
used;  and  if  this  requires  a  different  con- 
struction, such   construction  will  be  given. 

A  statute  in  Georgia  provides  that  the 
word  "lend"  when  occurring  in  a  will  will 
be  construed  to  mean  "give  unless  the  con- 
text requires  its  restricted  meaning.  Britt 
v.  RawlingB,  87  Ga.  146,  13  S.  E.  336. 
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APPEAL  by  defendant  from  a  judgment 
of  the  Superior  Court  for  Martin  Coun- 
ty, in  plaint'iff*B  favor,  upon  Bubmission  of 
a  controversy  without  action  to  determine 
whether  the  title  tendered  by  plaintifTs 
under  a  land  contract  was  good.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Clayton  Moore  for  appellant. 

Messrs.  H.  W.  Stnbbs  and  A.  R.  Dun- 
ning for  appellees. 

Hoke,  J.,  delivered  the  opinion  of  the 
court  • 

The  immediate  grantor  of  plaintiffs  waB 


James  O.  Taylor,  devisee  of  the  tract  of 
land  in  question,  under  the  will  of  his 
father,  Jesse  Erwln  Taylor,  and,  on  the 
facts  agreed,  the  title  offered  was  properly 
made  to  depend  upon  the  construction  of 
the  will  of  said  Jesse,  in  terms  as  follows: 
"Item  5.  I  loan  to  James  Q.  Taylor  dur- 
ing the  term  of  his  natural  life  the  follow- 
ing described  tract  of  land,  beginning  at  a 
gum  in  Bee  branch,  Moye  P.  Taylor's  cor- 
ner, and  running  along  said  Taylor's  line 
4  2^00  chains ;  thence  S.  55  W.  to  the  line  of 
the  lands  devised  to  my  daughter,  Mollie 
Smith,   in  Item  4;   thence  along  said  line 


In  Booth  V.  Terrell,  16  Ga.  20,  an  instruc- 
tion that  the  loan  of  a  slave  by  one  person 
to  another  for  the  life  of  the  borrower  by 
a  parol  agreement  that  tiie  slave  should  be 
returned  to  the  lender  or  his  beira  at  the 
death  of  the  borrower  vested  an  absolute 
title  in  the  borrower  was  held  erroneous  for 
the  reason,  as  the  appellate  court  said,  that 
this  was  not  a  will,  but  a  gift  inter  vivos; 
and  the  lender  manifested  no  intention  of 
parting  with  his  property-  (distinguishing 
on  this  ground  a  number  of  will  cases  in 
which  the  term  was  held  equivalent  to 
"give"),  and  therefore  there  was  no  attempt 
to  create  a  remainder  or  even  a  reversion 
by  parol. 

While  a  majority  of  the  cases  included 
in  this  note  involve  the  application  of  the 
rule  in  Shelley's  Case,  it  is  obvious  that  the 
distinctive  question  here  considered  is  mere- 
ly whether  the  use  of  the  word  "lend''  will 
defeat  the  application  of  the  rule,  asauming 
that  in  the  view  of  the  court,  at  least,  the 
rule  would  otherwise  have  been  applicable. 
The  general  subject  of  the  rule  in  Shelley's 
Case  is  discussed  in  a  note  in  29  liMJi. 
(N.S.)  963. 


II.  Deeds. 

In  accordance  with  the  rule  above  stated, 
the  word  "lend"  or  "loan"  used  in  a  deed 
has  been  held  equivalent  to  "give"  where 
the  grantor  indicates  an  intention  to  part 
with  the  property  mentioned.  Jones  v. 
Jones,  20  Ga.  699.  It  was  accordingly  held 
in  this  case  that  a  deed  of  gift  in  which  the 
grantor  "loaned  to  his  sister  .  .  .  one 
negro  girl  .  .  .  during  her  natural  life 
and  then  to  her  bodily  heirs"  did  not  cre- 
ate an  estate  tail  in  the  grantee,  so  as  to 
vest  an  absolute  estate  in  her  under  a  stat- 
ute, but  only  an  estate  for  her  life.  There 
was  a  gift  over  in  case  of  the  death  of  the 
first  taker  without  issue  to  her  brothers 
and  sisters  "that  shall  be  alive  at  that 
time;"  the  words  "at  that  time"  were  held 
to  prevent  the  creation  of  an  estate  tail 
in  the  first  taker. 

In  other  cases  no  attention  is  given  to 
the  word  used,  but  it  is  con<3tnied  as  though 
the  word  "give"  or  "grant"  had  been  used. 

A  deed  of  gift  of  slaves,  conveying  the 
slaves  as  a  loan  to  a  husband  and  wife  dur- 
ing their  natural  lifetime,  and  after  their 
decease  to  their  children  lawfully  begotten 
L.R.A.1915D. 


between  them,  was  held  in  Catterlin  v. 
Hardy,  10  Ala.  511,  to  express  a  clear  in- 
tention that  the  first  takers  should  have 
only  a  life  interest,  and  that  the  remainder 
after  their  <leath  should  go  to  the  children 
lawfully  begotten;  that  the  remainder  was 
vested  in  the  children. 

A  deed  containing  the  words  "do  lend  to 
the  said  .  .  .  during  his  natural  life" 
a  certain  tract  of  land,  and  in  the  haben- 
dum **to  have  and  to  hold  the  same  with 
the  appurtenances  thereunto  belonging  to 
the  said  .  .  .  his  natural  life,  and  at  the 
death  of  the  said  .  .  •  unto  the  lawful 
heirs  of  the  said  .  .  .  and  their  heirs, 
executors,  administrators,  and  assigns," 
under  the  rule  in  Shelley's  Case  conveys  a 
fee-simple  title  to  the  grantee.  Edgerton 
V.  Aycock,  123  N.  C.  134,  31  S.  E.  382. 

A  conveyance,  the  granting  words  of 
which  were  "lease,  let,  rent  and  confirm" 
to  the  grantee  and  his  heirs  "for  the  full 
term  of  1,000  years  or  as  long  as  wood 
grows  or  water  runs,"  was  held  to  convoy 
a  fee  in  the  use,  in  Stevens  v.  Dewix^,  2  Vt. 
411. 

III.  Wills. 


a.  In  general. 

The  intention  of  the  testator,  which  is 

the  determining  factor  in  the  construction 

of  wills,  generally  controls  the  construction 

to   be   placed   upon    the   use   of   the   word 

'  "lend"  and  its  derivatives  as  used  in  a  will. 

On  the  question  whether  a  will  was  whol- 
ly executed,  so  as  to  dispense  with  the  ne- 
cessity for  the  appointment  of  an  adminis- 
trator at  the  death  of  the  life  tenant,  it 
was  held  in  Burch  v.  Burch,  19  Ga.  174, 
that  a  provision  in  a  will,  viz.,  "  I  lend  to 
my  beloved  wife  .  .  .  the  whole  of  my 
estate,  both  real  and  personal,  during  her 
natural  life  or  widowhood,"  did  not  pass 
any  of  the  property  out  of  the  estate  dur- 
ing the  lifetime  of  the  wife,  who  remained 
unmarried.  The  will  in  this  case  contained 
other  provisions  for  the  disposition  of  the 
property  in  case  of  the  remarriage  of  the 
wife,  and  the  testator  carefully  distin- 
guished in  the  use  of  the  words  "lend"  and 
"give."  This  was  held  to  show  that  there 
was  no  unmeaning  distinction  with  the  tes- 
tator in  the  use  of  these  words,  but,  upon 
a  careful  review  of  the  will,  it  was  held 
32 
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and  along  Julian  H.  Purvis'  line  and  Mrs. 
Ruth  Taylor's  line  and  N.  P.  Taylor's  line 
to  a  dead  elm  in  Bee  branch;  thence  up 
said  branch  to  the  first  station;  containing 
190  acres,  more  or  less;  uid  at  the  death 
of  said  James  G*  Taylor  I  give  and  devise 
the  said  land  to  his  heirs  at  law  in  fee 
simple   forever." 

The  case  states  that  the  James  G.  Taylor 
is  now  living  and  has  two  <;hildren,  and  de- 
lendant  contends  that,  under  said  clause, 
the  devisee  took  only  a  life  estate. 

It  is  established  by  repeated  decisions  of 
the  court  that  the  rule  in  Shelley's  Case  is 
still    recognized    in    this    jurisdiction,    and; 


where  the  same  obtains,  it  does  so  as  a  rqle 
of  property  withoujt  regard  to  the  int^t 
of  the  grantor  or  devisor.  Jones  v.  Whi ch- 
ard, 163  N.  C.  page  243,  79  S.  E.  504 ;  Price 
v.  Griffin,  J50  N.  C.  page  623,  29  L.R.A. 
(N.S.)  935,  64  S.  E.  372 ;  •  Edgerton  v.  Ay- 
cock,  123  N.  C.  page  134,  31  8.  £.  382; 
Chamblee  v.  Broughton,  120  N.  C.  page  170, 
27  S.  E,  111;  Starnes  v.  Hill,  112  N.  C. 
page  1,  22  L.R.A.  598,  16  S.  E.  1011. 

In  Jones  v.  Whichard,  a  very  accurate 
statement  of  the  rule  is  given  with  approval 
from  Preston  on  Estates,  as  follows:  "When 
a  person  takes  an  estate  of  freehold,  legally 
or  equitably,  under  a  deed,  will,  or  other 


evident  that  the  testator  did  not  intend  the 
title  to  any  of  his  property  to  pass  out  of 
his  estate,  and  therefore  the  will  remained 
unexecuted. 

The  use  of  the  word  ''lend''  in  the  clause 
in  a  will,  viz.,  "I  lend  unto  my  grandson 
...  a  tract  of  land ;  three  negroes  .  .  . 
Now  if  in  case  that  the  said  [grandson] 
should  live  to  arrive  to  manhood  and  beget 
heirs  lawfully,  the  above  property  to  him 
and  his  heirs'^  forever;  (if  not)  I  give  and 
bequeath  the  abovementioned  property" 
over,  was  held  to  indicate  an  intention  on 
the  part  of  the  testator  to  give  tlie  proper- 
ty to  this  grandson  for  life  as  a  provision 
and  maintenance,  to  be  enlarged  into  a  fee 
in  the  event  of  his  having  issue.  Felton  v. 
Billups,  2]  N.  C.  (1  Dev.  &  B.  Eq.)  584. 
Consequently,  upon  his  death  without  is- 
sue, tlie  property  went  over. 

A  testamentary  provision,  i?m?.,  "I  do  lend 
to  ...  all  my  estate,  real  and  personal. 
And  it  is  my  will  that  my  estate  should  be 
kept  together  until  the  said  [one  of  the 
devisees]  arrives  to  twenty-one  years  of  age, 
and  then  equally  divided  share  and  share 
alike  with  the  said  four  children  to  them 
and  their  heirs  forever,"  conveys  an  abso- 
lute property  in  the  several  shares  to  the 
several  legatees  after  the  division  takes 
place.  Cox  v.  Marks,  27  N.  C.  (5  Ired.  L.) 
361.  It  is  stated  that  what  the  testator 
might  have  meant  by  the  word  "lend"  in 
case  any  of  the  children  had  died  before 
the  time  of  division  it  is  useless  to  inquire, 
because  it  is  clear  that  he  intended  they 
should  have  in  the  first  instance  an  abso- 
lute property  in  their  several  shares  after 
the  division  should  take  place. 


h.  Personal  property. 

In  gifts  of  personal  property  the  word 
lend"  or  "loan"  is  equivalent  to  the  word 
"give"  or  "b<»queath"  where  the  testator  in- 
dicates a  clear  intention  to  part  with  the 
entire  dominion  over  the  property  be- 
queathed. Ewing  V.  Standefer,  18  Ala.  400; 
lirvan  v.  Duncan,  11  Ga.  67 ;  Jones  v.  Jones, 
20'Ga.  699;  Pournell  v.  Harris,  29  Ga.  736. 

It  has  been  stated  thjit  the  word  "lonil" 
is  equivalent  to  *\"ivi'*'  in  the  al)  tMice  of 
anvtliing  to  show  that  the  testator  intended 
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that  the  legal  estate  should  not  pass.  My<- 
ers  V.  Pickett,  1  Hill,  Eq.  35. 

In  Deane  v.  Hansford,  9  Leigh,  256,  there 
is  stated  to  be  no  sound  distinction  between 
a  bequest  of  slaves  in  tlie  language,  "I 
.  .  .  lend  to  my  grandson,"  and  a  be- 
quest by  words  imparting  a  gift. 

A  gift  viz,,  ''I  lend  my  nieee  .  .  .  one 
neg^o  girl  and  her  increase  .  .  .  during 
my  niece's  natural  life  and  at  her  death  to 
the  lawful  issue  of  her  body,"  and  in  case 
of  the  niece  dying  without  issae,  over,  cre- 
ates, at  least,  a  life  estate  in  the  niece. 
Bryan  v.  Duncan,  11  Ga.  67. 

A   testamentary   provision,   viz,,   "I   loan 

to  my  daughter    ^    .    .    during  her  natural 

life  and  then  to  her  bodily  heirs"  certain 

negroes,    naming    them,    creates   an    estate 

tail  in  the  daughter,  which,  by  statute,  is 

converted  into  an  absolute  interest.     Jones 

V.  Jones,  20  Ga.  699.     A  similar  holding 

,  appears  in  Pournell  v.  Harris,  supra,  whtrre 

I  the  testamentary  provision  was:      "I   lend 

I  to    .    .    .    during  her  natural  life  [certain 

[  slave]   and  at  her  decease  I  give  the  said 

slaves  and  their  increase  to  the  heirs  of  lier 

body  lawfully  begotten." 

So,  a  bequest  as  follows:  "I  lend  to 
.  .  .  L.  S.  during  her  natural  life,  five 
negroes  .  .  .  these  five  negroes,  with  all 
their  increase  I  will  to  the  lawful  begotten 
heirs  of  L.  S.  to  be  equally  divided  among 
them  at  her  death,"  vests  an  absolute  es- 
tate in  the  first  taker.  Ewing  v.  Standefer, 
18  Ala.  400. 

A  gift  in  a  will  in  the  following  language, 
"I  lend  to  my  daughter  .  .  .  four  ne- 
groes [followed  by  a  bequest  to  another 
daughter]  during  their  natural  lives  and 
then  to  the  heirs  of  their  bodies,"  conveys 
to  the  first  taker  an  absolute  estate.  Myers 
V.  Pickett,  1  Hill,  Eq.  35. 

The  word  "loan"  was  treated  as  equiva- 
lent to  "give"  in  Hyman  v.  Williams,  34  N. 
C.  (12  Ired.  L.)  92,  where  a  provision,  "I 
loan  to  my  wife  .  .  .  [certain  prop- 
erty]," with  gift  over  at  her  death,  was 
held  to  convey  a  life  estate  to  the  wife  in 
certain  personal  property,  which  was  all 
that  was  in  dispute. 

In  Robertson  v.  Hardy,  2  Va.  Doc.  275, 
23  R.  E.  706,  it  is  held  that  no  restriction 
of  the  gift  of  personal  property  can  be  in- 
ferred from  the  use  of  the  word  "loan"  in 
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writing,  and  in  the  same  inairument  there 
is  a  limitation  by  way  of  remainder,  either 
with  or  without  interposition  of  another 
estate,  of  an  interest  of  tlie  same  legal  or 
equitable  quality  to  his  heirs,  or  heirs  of 
his  body^  as  a  class  of  persons  to  take  in 
auccession,  from  gener..tion  to  generation, 
the  limitation  to  the  heira  entities  the  aB- 
eestor  to  the  whole  ostate." 

It  is  further  held  here  and  elsewhere 
that,  in  the  c./nstru  Ion  of  a  will,  tile  word 
"lend"  will  be  taken  to  pass  the  property  to 
which  it  applies,  in  the  same  manner  .  as 
the  words  "give'',  and  ''devise,''  unless  it 
is    manifest    that    the    testator    intended 


otherwise.  Sessoma  v.  Sesaoma,  144  N.  G. 
pages  121-124,  5&  S«  £.  687)  citing  Cox  v. 
Markg,  27  N.  C.  (5  Ired.  L.)  page  361; 
King  V.  Utley,  85  N.  C.  page  59  and  other 
cases. 

Applying  the  principles  as  approved  and 
stated  in  these  cases,  we  think  it  clear  that 
plaintiff's  grantor,  James  G.  Taylor,  took 
a  fee-simple  estate;  the  devise  giving  him 
an  estate  in  the  property  for  life  and  then 
to  his  heirs  general  to  take  in  succession 
forever. 

There  is  no  error,  and  the  judgment  be- 
low is  affirmed. 


a  clause  of  the  testator's  will  reading:  ''I 
do  at  my  death  loan  the  tract  of  land  on 
whieh  I  at  present  reside  and  known  as  the 
'dower  tract'  ...  to  my  beloved  wife 
during  her  natural  life,  with  all  the  proper- 
ty of  whatever  nature  or  kind  soever  it  may 
be,"  etc. 

It  has  been  stated  that  where  it  is  ap- 
parent that  the  testator  intended  some  gift 
by  the  use  of  the  word  "loan,"  and  not  a 
mere  loan  and  sufferance,  the  gift  will  be 
treated  as  absolute  unless  it  is  limited  by 
the  context  of  the  will.  Parker  v.  VVasiey, 
9  Gratt.  477.  It  was  accordingly  held  in 
this  case  that  a  clause  in  the  will,  vie^  "I 
loan  to  my  daughter  ...  a  negro  girl 
.  .  .  and  $200  hi  cash  which  is  her  full 
proportion  of  all  my  estate,"  whieh  was 
subsequently  modified  by  a  codicil  to  the 
effect  that  **l  loan  to  my  daughter  .  .  . 
$300  more  in  lieu  of  a  negro  girl  .  .  . 
which  I  loaned  her  in  my  will,"  conveyed 
an  absolute  estate  to  the  daughter.  It  was 
urged  in  this  case  that  by  using  the  word 
^*loft]k"  in-  this  bequeat,  -and  in  ^ other,  be- 
quests the  word  *''give,"  an  intention  to  con- 
vey a  limited,  and  not  an  absolute,  estate, 
is  shown.  In  answer  to  this  it  is  stated  that 
the  most  that  can  be  made  of  it  is  that  the 
testator  had  some  meaning  in  the  use  of 
the  word  '*'ldan"  in  the  bequest  in  which 
it  was  used  different  from  that  which  he 
had  in  the  use  of  the  word  "give"  in  other 
c^lauses  of  his  will,  but  what  the  meaning 
was  it  is  impossible  from  tiie  record  to  as- 
certain. It  18  further  stated  that  there  is 
nothing  in  the  will  to  limit  the  duration  of 
the  estate  given  to  the  legatee  named  in 
this  clause,  and  therefore  nothing  to  pre- 
vent her  from  taking  an  abrolute  estate. 

A  devise,  vie.,  "All  of  my  estate  .  .  . 
I  loan  to  my  wife  .  .  .  during  her  nat- 
ural life.  My  wish  is  that  the  property  I 
have  loaned  to  her,  after  her  death  .  .  . 
shall  be  sold"  and  the  money  divided  be- 
tween the  testator's  children,  was  con- 
strued the  same  as  if  the  w^ord  "give"  had 
been  used,  it  being  stated  that  the  word 
was  used  as  the  equivalent  of  "give." 
Chapman  v.  Chapman,  90  Va.  409,  18  S. 
E,  913. 

In  certain  cases  in  which  the  word  "lend" 
is  used,  no  special  emphasis  is  placed  upon 
the  word. 
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A  provision  in  a  will,  viz,,  "I  loan  to  ray 
sister  .  .  .  three  negroes  .  .  .  also 
one  third  part  of  all  my  land  lying  in  An- 
derson county,  and  at  her  death  I  give  the 
above  property  to  her  lawful  heirs  of  her 
body,"  was  treated  in  Lloyd  v.  Hambo,  35 
Ala.  709,  as  a  gift  to  'the  sister,  remainder 
to  the  lawful  heirs,  of  her  body,  and  there- 
fore to  vest  the  first  taker  with  the  abso- 
lute property  in  the  slaves,  which  were  the 
only  part  of  the  gift  in  dispute. 

^o  point  is  maSe  of  the  use  of  the  word 
"lend"  in  a  bequest  of  slaves  and  personal 

Sroperty  in  Williamson  v.  Ledbetter,  2 
lunf.  521,  but  it  is  interpreted  as  though 
the  word  "give"  had  been  used.  A  similar 
decision  appears  in  Wade  v.  Box.ley,  5 
Leigh,  442. 

A  clause  in  a  will,  wa,,  "1  lend  unto  my 
granddaughter      ...  one    negro    girl 

.  .  during  her  natural  life  and  at  her 
death  I  give  and  bequeath  the  said  negro 
girl  ...  to  the  lawful  issue  of  her  body 
that. may  then  be  living,"  was  sustained  as 
aot  creatiosg-a,  linutattioii  4eio  .remoto,  and 
was  sustained  also  as  against  the  argument 
that  it  created  an  estate  tail  which,  under 
the  statute,  would  vest  the  entire  estate 
in  the  first  taker,  in  Woodley  v.  Findley, 
9  Ala.  716. 

See  Felton  v.  Billups,  21  N.  C.  (1  Dev.  & 
B.  Eq.)  584;  Den  ex  dem.  Uarrell  v.  Hos- 
kuis,  19  N.  C.  (2  Dev.  &  B.  L.)  479,  infra. 

But  a  different  construction  has  bei;^! 
placed  upon  the  word  "lend"  in  a  will  in 
Loving  V.  Hunter,  8  Yerg.  4.  The  provision 
in  question  was,  "I  lend  unto  my  three 
daughters  ...  to  them  during  their 
natural  lives  and  then  given  to  the  law- 
fully begotten  heirs  of  their  bodies."  In 
holding  that  the  daughters  did  not  take 
an  absolute  estate  under  the  rule  in  Shel- 
ley's Case,  the  court  states:  "The  word 
'lend'  is  here  used,  and  not  the  word  ^give;' 
and  although  the  former  word  confers  the 
use  for  life,  it  may  for  some  purposes  be 
construed  to  mean  the  same  thing  as  thougli 
the  latter  word  had  been  used;  yet  the  use 
of  the  word  Uend'  assists  in  determining 
what  estate  the  testator  intended  his  daugh- 
ters should  take»  By  the  use  of  the  words 
'lend  during  their  natural  lives,'  the  in- 
tention of  tiie  testator  is  as  certainly  ex- 
'  pressed  and  as  well  understood  to  confer  on 
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them  only  a  life  estate  as  it  would  have 
been  by  the  use  of  any  form  of  superadded 
words.  This  is  more  especially  manifest  by 
reference  to  the  words  which  follow  these. 
He  says,  after  lending  to  the  daughters  for 
life  'and  then  given  to  the  lawfully-begot- 
ten heirs  of  their  bodies.'  He  uses  here  the 
word  'given'  in  contradistinction  to  the 
word  *Iend/  the  more  conclusively  to  show 
tliat  his  purpose  was  that  his  grandchildren 
should  take  the  absolute  estate,  the  use  of 
which  was  bestowed  on  their  mother  for  life 
only." 

In  Glover  v.  Harris,  4  Rich.  £q.  25,  the 
will  provided:  "I  lend  to  my  loving  wife 
.  .  .  during  her  natural  life  the  use  of 
one  half  of  my  land  .  .  .  and  five  ne- 
groes." The  will  contained  a  residuary 
clause  in  which  "all  the  property  which  I 
possess  and  have  not  before  bequeathed" 
was  ordered  to  be  sold  and  certain  dispo- 
sition made  of  the  proceeds.  The  question 
in  the  case  so  far  as  the  use  of  the  word 
"lend"  is  concerned  was  whether  the  wife 
took  an  absolute  estate  in  the  slaves.  In 
holding  that  the  wife  took  only  a  life  es- 
*tate,  the  court  states  that  the  word  "lend" 
need  in  such  a  connection  as  this  is  evidence 
of  an  intention  to  make  a  limited  disposi- 
tion; and  the  words  "lend"  and  "use"  and 
"for  life"  all  harmonize  in  showing  that 
there  was  no  intention  to  give  the  property 
absolutely  and  forever  to  the  wife. 

c.  Real  estate. 

As  in  gifts  of  personal  property,  so  in 
gifts  of  real  property,  .the  word  "lend"  or 
"loan"  has  been  held  equivalent  to  **give," 
"bequeath,"  or  "devise. 

After  holding  that  a  gift  in  a  will  in  the 
language,  "I  lend  unto  my  grandson  .  .  . 
to  him  and  his  lawful  heirs  of  his  body 
forever,"  conveyed  an  estate  tail  to  the 
first  taker,  which'  by  the  statute  was  con- 
verted into  a  fee  simple,  the  court  in  Ses- 
soms  V.  Sessoms,  144  N.  C.  121,  66  S.  £. 
H87,  states  that  this  construction  is  not  af- 
fected bv  the  use  of  the  word  "lend."  This 
word  is  not  infrequently  used  in  wills  as 
synonymous  with  "give"  or  "bequeath"  or 
Vdevise."  It  is  further  stated  that  there 
are  instances  where  from  the  context  or 
exceptional  use  of  the  word  it  has  been  al- 
lowed a  different  significance,  but  the  gen- 
eral rule  is  that  unless  it  is  manifest  that 
the  testator  did  not  intend  an  estate  to 
pass,  the  word  "lend"  will  pass  the  property 
to  which  it  applies  in  the  same  manner  as 
if  the  word  "give"  or  "devise"  had  been 
used. 

This  language  is  approved  in  Faison  v. 
Moore,  160  X.  C.  148,  75  S.  E.  !)93,  where  it 
is  held  that  a  will  containing  tlic  following 
language:  "I  give  to  .  .  .  all  my  real 
estate  .  .  .  during  her  natural  life  and 
if  she  marries  and  leaves  heirs  from  such 
marriage,  to  such  heirs  in  fee  simple.  .  .  . 
If  she  dies  and  leaves  no  heirs  from  such 
marriage,  all  the  real  estate  loaned  her  to 
be  divided"  between  certain  named  devisees, 
conveyed  a  life  estate  to  the  first  taker,  re- 
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mainder  to  her  children,  and  in  case  she 
died  without  children  or  issue  of  her  mar- 
riage then  living,  all  the  real  estate  loaned 
to  her  went  to  the  other  devisee  named. 

A  devise  in  the  following  language:  "I 
lend  to  my  daughter  Sarah  during  her  nat- 
ural life,  and  at  her  decease  to  be  equally 
divided  between  the  heirs  of  her  body,"  was 
held  to  create  an  estate  of  freehold  in  the 
daughter,  remainder  over  to  her  heirs,  so 
as  to  bring  the  devise  within  the  rule  in 
Shelley's  Case.  Holt  v.  Pickett,  111  Ala. 
362,  20  So.  432.     See  Roberson  v.  Mooiu<. 

A  devise  of  land  as  follows:  "I  lend  to 
my  son  .  .  .  tract  of  land  .  .  .  dur- 
ing his  natural  life,"  was  held  to  vest  in 
the  son  a  life  estate,  in  Oallis  v.  Kemp,  11 
Gratt.  78.  It  is  stated  that  whether  the 
word  "lend"  or  "give"  is  used,  an  estate  for 
life  is  vested  in  the  first  taker. 

See  Chapman  v.  Chapman,  90  Va.  409,  18 
S.  E.  913,  supra,  where  both  real  and  per- 
sonal property  were  involved. 

A  similar  interpretation  .has  been  placed 
upon  clauses  containing  this  word  without 
any  discussion  of  the  word. 

Thus,  a  gift  in  a  will,  viz^  "I  lend  unto 
.  .  .  all  the  lands  I  own  .  .  .  during 
his  natural  life,  and  after  his  death  I  give 
the  above-mentioned  land  to  his  heirs  law- 
fully begotten,  to  them  and  to  their  heirs 
forever,"  was  held  to  convey  an  absolute 
estate  in  the  first  taker  under  the  rule  in 
Shelley's  Case  without  any  discussion  as 
to  the  effect  of  the  word  "lend."  Den  ex 
dem.  Folk  v.  Whitley,  30  N.  C.  (8  Ired.  L.) 
133. 

Without  any  discuBsion  of  the  meaning 
of  the  word  "loan,"  a  "loan"  to  the  daugh- 
ter of  the  testator  for  her  natural  life,  and 
after  her  death  to  her  heirs  forever,  was 
treated  under  the  rule  in  Shelley's  Case  as 
conveying  a  fee  simple  in  the  firat  taker. 
King  V.  Utley,  85  N.  C.  59. 

A  devise  in  the  following  language,  ifiz.: 
"The  two  houses  situated  on  14th  street,  is 
a  lifetime  lease  it  cannot  be  taken  from 
you  nor  you  cannot  spend  it,  but  it  is  held 
to  insure  you  something  to  live  oa  during 
your  lifetime.  Fifth:  — rand  at  your  de- 
cease if  you  have  lawful  heirs  then  all  will 
fall  to  them  but  if  not  then  my  present 
residence  to  be  sold  the  money  to  be  dis- 
tributed as  follows,"  was  held  to  convey 
to  the  devisee  therein  named  a  fee-simple 
estate.  McCaan  v.  Barclay,  204  Pa.  214,  63 
Atl.  767. 

A  disposition  of  land  was  made  in  Robert- 
son y.  Hardy,  2  Va.  Dec.  275,  23  S.  £.  766, 
as  follows:  "I  do  at  my  death  loan  the 
tract  of  land  on  which  I  at  present  reside 
.  .  .  to  my  beloved  wife  during  her  nat- 
ural life."  The  court  states  that  under 
this  clause  the  land  was  expressly  given  to 
the  wife  for  life. 

A  will  in  which  the  word  '*lend"  was  used 
by  the  testator  in  making  a  gift  of  land 
and  personal  property  was  construed  with- 
out reference  to  the  use  of  this  word,  in 
Den  ex  dem.  Harrell  y.  Hoskins,  19  N.  O. 
(2  Dev.  &  B.  L.)  479. 

A  clause  reading,  "I  lend  to  my  da  ugh- 
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ter,"  etc.,  was  construed  as  if  there  had 
been  a  gift,  devise,  or  bequest,  in  Moon  v. 
Stone,  19  Gratt.  130. 

But  the  intention  of  the  testator  is  the 
determining  factor.  When  the  word 
**lend"  is  used  in  the  same  clause  with 
*'give,*'  this  may  be  an  indication  of  an 
intention  to  distinguish  between  the  words. 

A  testamentary  provision,  viz,:  "1  lend 
unto  my  beloved  wife,  ...  all  the  lands 
which  I  may  die  possessed  of  ...  in 
.  .  .  during  her  natural  life  for  her  to 
support  heraeli  and  my  children  which  may 
remain  with  her  on  the  land,  and  after  the 
death  of  my  wife,  this  land  to  be  equally 
divided  between  all  my  sons  or  their  chil- 
dren, .  .  .  this  [land]  I  give  to  my 
sons  above,  over  and  above  their  distribu- 
tive share  of  my  estate  as  hereafter  be- 
queathed to  them,"  followed  by  items  in 
which  reference  is  made  to  the  land  men- 
tioned as  being  given  to  the  sons,  indicat- 
ed an  intention  on  the  part  of  the  testator 
that  the  family,  such  oi  them  as  remained 
on  the  farm,  should  be  supported  upon  it 
until  the  widow's  death,  with  her,  and  if 
none  remained  on  it  with  her,  then  the  use 
of  it  should  be  hers  until  her  death,  with 
the  possession  and  right  of  possession  in 
her  until  her  death.  Hudgens  v.  Wilkins, 
77  Ga.  555. 

A  gift  in  the  words:  '*!  also  loan  to  my 
said  wife  all  that  portion  of  my  land  em- 
bracing my  homestead,  etc.,"  found  in  a 
paragraph  of  the  will  in  which  the  testa- 
tor gave  and  bequeathed  certain  personal 
property  to  his  wife  absolutely,  was  held 
in  Britt  v.  Rawlings,  87  Ga.  146,  13  S.  £. 
336,  to  convey  the  land  to  the  wife  only  for 
life.  "It  is  difficult  to  conceive,"  says  the 
court,  ''why  he  should  have  used  these  dif- 
ferent expressions  in  relation  to  the  sev- 
eral kinds  of  property  disposed  of  by  this 
item  unless  he  intended  that  his  wife  should 
have  the  slaves  and  other  personalty  ab- 
solutely and  the  land  only  for  life." 

See  Felton  v.  Billups^  21  N.  C.  (1  Dev.  k 
B.  Eq.)  684.  W.  A.  K 
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JOHN  RENSCHLER,  Plff.  in  Err., 

v. 

STATE  OF  OHIO  EX  REL.  TIMOTHY  S. 
HOGAN,  Attorney  General. 

(—  Ohio  St.  — ,  107  N.  E.  758.) 

Insnrance  —  burial   contracts  •—  statu- 
tory regulations. 
A  contract  by  an  individual  engaged  in 

the  undertaking  business,  to  furnish  burial 

Note.  -—As  to  what  constitutes  insurance, 
see  note  to  Physicians*  Defense  Co.  v.  Coop- 
er, 47  L.R.A.(N.S.)  290;  and  later  cases. 
King  v.  Atlantic  Coast  Line  R.  Co.  48  L.R.A. 
(N.S.)  450,  and  State  ex  rel.  Fishback  v. 
Gloi)e  Casket  ft  Undertaking  Co.  L.R.A. 
191 5B,  976  (involving  burial  insurance). 
JL,.R.A.1915D. 


in  consideration  of  pn^yment  of  interest  dur- 
ing life  on  notes  of  varying  amounts  accord- 
ing to  age  and  service  to  be  rendered,  is 
within  the  operation  of  the  statute  govern- 
ing the  transaction  of  insurance  business. 

(June  26,  1914.) 

ERROR  to  the  Court  of  Appeals  for 
I  Franklin  County  to  review  a  decree 
ousting  respondent  from  carrying  on  •  the 
business  of  insurance  without  first  securing 
a  license.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Axline,  Beits,  A  Kerns,  for 
plaintiff  in  error: 

Not  only  the  right  of  contract  to  bury, 
but  also  the  right  to  insure,  is  a  common- 
law  right,  and  not  dependent  upon  any 
franchise  or  permit;  hence,  until  the  in- 
dividual's common-law  right  is  taken  away 
or  abridged  by  some  statutory  enactment, 
the  right  to  so  contract  remains. 

State  ex  rel.  Riehards  v.  Ackerman,  61 
Ohio  St.  163,  24  L.R.A.  298,  37  N.  £.  828. 

To  construe  insurance  laws  as  prohibit- 
ing the  individual  from  engaging  in  the 
insurance  business  would  make  them  un- 
constitutional. 

SUte  V.  Beardsley,  88  Minn.  20,  92  N.  W. 
472;  Hauser  v.  North  British  &  Mercantile 
Ins.  Co.  206  N.  Y.  455,  42  L.R.A.(N.S.) 
1139,  100  N.  £.  62,  Ann.  Cas.  1914B,  263; 
Robbins  v.  Hennessey,  86  Ohio  St.  191,  99 
N.  E.  319. 

Messrs.  Charles  J.  Pretzman  and 
Frank  Davis,  Jr.,  with  Mr.  Timothy  S. 
Hof an.  Attorney  General,  for  defendant  in 
error : 

The  mutual  note  is  a  contract  of  insur- 
ance; and  the  agreed  statement  of  facts 
shows  that  respondent  is  engaged  in  the  in- 
surance business. 

1  May,  Ins.  §  27;  Guenther,  Life  Ins.  § 
191;  State  ex  rel.  Sheets  v.  Pittsburg,  C.  C. 
k  St.  L.  R.  Co.  68  Ohio  St.  9,  64  L.RjV. 
406,  96  Am.  St  Rep.  636,  67  N.  £.  93; 
State  ex  rel.  Coleman  v.  Wichita  Mut. 
Burial  Asso.  73  Kan.  179,  84  Pac.  757; 
Fikes  v.  State,  87  Miss.  251,  89  So.  783; 
State  V.  Willett,  171  Ind.  296,  23  L.R.A. 
(N.S.)   197,  86  N.  E.  68. 

It  is  not  lawful  for  an  individual  to  en- 
gage in  the  insurance  business  in  the  state 
of  Ohio. 

State  ex  rel.  Riehards  ▼.  Ackerman,  61 
Ohio  St.  163,  24  L.R.A.  298,  37  N.  E.  828; 
Robbins  v.  Hennessey,  86  Ohio  St.  181,  99 
N.  £.  319;  People  v.  Loew,  19  Misc.  248, 
26  N.  Y.  Civ.  Proc  Rep.  132,  44  N.  Y.  Supp. 
42. 

Per  Curiam: 

In  February  of  1913,  the  relator,  Timothy 
S.  Hogan,   attorney  general  of  Ohio,   filed 
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his  petition  in  quo  Warranto  in  the  court  | 
of  appeals  of  Franklin  county  against  John 
Renschler,  resident  of  Hancock  county, 
Ohio,  charging  the  respondent  with  unlaw- 
fully exercising  the  franchise  and  priv- 
ilege of  writing  life   i^sujance. 

It  appears  from  the  agreed  statement  of 
facts  %et  forth  in  the  record  that  the  re- 
spondent, Renschler,  was,  at  the  time  of  ih^ 
institution  of  this  action  and  at  the  time 
of  making  the  contracts  hereinafter  men- 
tioned, engaged  as  an  indiridual  in  the  un- 
dertaking business  in  the  city  of  Findlay, 
Hancock  county,  Ohio;  that  in  connection 
with  such  buoiness,  and  to  further  its 
volume;,  Renschler,  during  the  last  two 
years,  not  acting  as  a  corporation,  partner- 
ship, firm,  or  association,  or  as  the  agent 
or  member  of  any  such,  but  wholly  in  his 
individual  capacity  as  a  natural  person, 
entered  into  certain  written  contracts  with 
certain  other  parties,  of  the  following  na- 
ture: The  contract  was  termed  a  mutual 
note,  whereby  the  party  of  first  part  prom- 
ised to  pay  to  respondent  during  the  natural 
life  of  first  party  the  sum  of  15  cents 
(termed  "interest")  cm  or  before  the  10th 
of  each  month  in  advance.  The  face  value 
of  the  note  varied  from  $60  to  $100.  The 
contract  or  note  provides  that,  if  the  said 
first  party  be  not  in  default  at  time  of 
his  or  her  death,  the  second  party,  Rensch- 
ler, agrees  to  furnish  funeral  for  said  first 
party. 

There  are  many  stipulations  in  the  so- 
called  mutual  note,  among  which  are  these 
provisions:  (1)  That  any  person  in  good 
health  from  one  to  sixty  years  of  age  can 
purchase  one  note  vr.  follows:  One  to  ten 
years  of  age  shall  pay  8  cents  interest  per 
month  on  a  $50-note  contract:  ten  to  sixty 
years  of  age  shall  pay  15  cents  interest  per 
month  on  a  $100-note  contract.  <2)  The 
object  of  the  note  is  to  provide  the  holder 
with  a  respectable  burial;  such  funeral  to 
be  furnished  and  conducted  by  the  respond- 
ent, his  heirs  or  assigns,  only.  (3)  After 
period  of  one  year's  payments  has  been 
completed,  the  holder  may  discontinue  pay- 
ments and  will  receive  a  credit  slip,  which 
slip  may  be  applied  on  his  or  her  funeral 
expenses,  provided  the  funeral  be  conducted 
by  respondent.  (4)  Note  not  payable  in 
cash,  and  redeemable  for  its  face  in  such 
goods  aA  handled  by  the  respondent,  to  be 
selected  by  his  or  her  heirs  or  friends  mak- 
ing funeral  arrangements.  (5)  If  holder 
of  note  was  not  in  good  health  at  time  of 
issue,  or  if  obtained  through  fraud,  it  shall 
be  deemed  void. 

It  further  appears  from  the  agreed  state- 
ment of  facts  that  the  respondent  has  en- 
tered into  a  number  of  such  contracts,  all, 
however,  confined  to  the  territory  within 
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which  he  operates  as  undertaker;  that  he  is 
receiving  monthly  payments,  termed  "in- 
terest," on  mutual  notes  from  many  par- 
ties, both  young  and  old,  and  has  been 
ready,  able,  and  willing  to  comply  with 
th^  terms  of  the  contract,  and  as  an  indi- 
vidual undertaker  haj  in  fact  eomplied 
with  the  terms  thereof  on  the  death  of  any 
holder  of  such  mutual  note,  and  is  now  far^ 
nishing  funeral  outfits  whenever  any  of 
the  holders  of  such  notes  decease.  It  is 
also  made  to  appear  that  the  respondent 
has  never  applied  for  or  received  any  li- 
cense or  permission  to  transact  any  insure 
ance  business,  from  the  superintendent  of 
insurance  of  Ohio,  or  from  any  other  of- 
ficer or  branch  of  the  state  government; 
nor  has  he  made  any  report  of  the  nature 
or  extent  of  his  business  to  the  said  insur- 
ance department. 

In  February,  1014,  the  court  of  appeals 
of  Franklin  county,  on  the  foregoing  agreed 
facts,  entered  its  decree  of  ouster  against 
the  respondent,  and  error  was  thereupon 
prosecuted  by  respondent  to  this  court. 
Held,  the  so-called  mutual  note  is  clearly 
insurance.  By  all  the  tests  to  which  the 
contract  may  be  subjected,  it  unerringly 
leads  one  to  the  conclusion  that  the  inten- 
tion of  the  parties  was  on  the  one  hand  to 
receive  and  on  the  other  to  provide  a  fund 
to  pay  the  burial  expenses  of  the  insured. 

The  contract  being  naked  insurance  and 
nothing  else,  it  is  subject  to  regulation  by 
the  insurance  department.  State  ex  rcL 
Coleman  v.  Wichita  Mut.  Burial  Asso.  73 
Kan.  ISl,  84  Pac.  757;  Fikes  v.  State,  87 
Miss.  251,  39  So.  783;  State  v.  Willett,  171 
Ind.  296,  23  L.R.A.(N.S.)  197,  86  N.  E.' 
68;  Guenther,  Ins.  §  191;  1  May,  Ins.  4th 
ed.  §  27;  Robbins  v.  Hennessey,  86  Ohio 
St.  181,  99  N.  E.  319. 

Even  if  individuals,  acting  as  purely  nat- 
ural persons,  can  .carry  on  the  business  of 
insurance  and  exercise  the  functions  of 
such,  they  must  eompijv  >with  •  all  *  of  the 
laws  of  Ohio  on  the  subject  of  life  insur- 
ance. Section  670,  General  Code,  reading: 
'^The  provisions  herein  relating  to  the  su- 
perintendent of  insurance  shall  apply  to 
all  persons,  companies  and  associations, 
whether  incorporated  or  not,  engaged  in  the 
business  of  insurance." 

It  mfty  well  be  questioned  whether  a 
franchise  of  this  character,  which  by  its 
very  nature  presupposes  perpetuity,  could 
be  granted  to  an  individual.  See  Robbins 
V.  Hennessey,  siipra;  State  ex  ret.  Rich- 
ards V.  Ackerman,  61  Ohio  St.  163,'  24 
L,R.A.  298,  37  N.  E.  828.  But  if  it  be 
granted  that  §  670,  General  Code,  above 
quoted,  would  authorize  the  issuing  of  such 
a  franchise  to  an  individual,  such  individual 
would  be  bound  by  all  the  restrictions  and 
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retirements  of  an  incorporated  eompanv. 
To  hold  otherwise  would  work  a  far-reach- 
ing hardship  on  that  part  of  our. population 
most  needful  of  the  proteetlon  of  the  state^ 
and  lead  to  a  recrudescence  of  the  old  wild* 
cat  insurance  days,  now  happily  a  thing  of 
the  past. 
Judgment  affirmed. 

-  Nlcholfi,  Gh.  J.,  and  Shauck,  Johnson, 
Bonalimet  Wanamaker,  Newman,  and 
>\'ilkin,  JJ<,  concur. 


WASHINGTON  SUPREME  COURT. 
(Department  No.  2.) 

MARY  A.  HOBBS,  Admrx.,  etc.,  of  Charles 
T.  Margraves,  Deceased,  Kespt., 

V. 

GREAT     NORTHERN     RAILWAY     COM- 
PANY, Appt. 

(60  Wash.  678,  142  Pac.  20.) 

Evidence  —  tlieory  of  jury. 

1.  Upon  the  question  of  the  right  to  re- 
cover for  the  death  6f  an  employee,  the  jury 


cannot  speculate  as  to  what  he  might  have 
been  doing  or  whj  he  was  at  the  place  where 
the  injury  happened,  contrary  to  the  posi- 
tive testimony  in  the  case. 

Same  —  accouilting  for  presemoe  o-f  em* 
pioyee  where  injured. 

2.  One  seeking  to  recover  damages  for  the 
death  of  an  employee  injured  ac  a  place 
where  he  was  forbidden  to  be  by  the  rul|;s 
of  his  em|)]oyer  has  the  burden  of  sliowipg 
that  he  was  there  in  the  performance  of 
some  duty  owing  to  the  employer. 

Same  —  dying  declarations  —  }iomlcide» 

3.  Dying  declarations  are  admissible  as 
such  only  in  case  of  felonious  homicide. 

Same  ^  res  gestse  ^  declarations  not  ex- 
plaining main  facts. 

4.  Upon  the  question  of  liability  oi  a  rail- 
road company  for  injury  to  an  employee 
through  tue  negligent  collision  of  two  en- 
gines, evidence  of  iiis  statements  soon  after 
tiie  injuiy  as  to  why  he  was  at  the  piaga 
where  the  injury  occurred  is  not  admissible 
as  res  gestw,  because  they  do  not  in  any 
way  explain  or  characterize  the  main  facts 
under  investigation. 

Master  and  servant  —  Federal  employ* 
ers*  liability  act  ^  scope  of  employ- 
ment. 

6.  Liability  under  the  Federal  employers* 


■  It   ■  «■  I 


Note.  ^^  Declarationa    explaining    why 
person  injured  or  hUleA  toae  at  place  \ 
of  accident  as  res  gestce. 

Generally,  as  to  statements  made  some 
time  after  accident  as  ret  geMtce,  see  note  to 
Walters  v.  Spokane  International  R.  Co. 
42  L.RJ^.(N.S.)    917. 

A  search  lias  revealed  but  little  authori- 
ty upon  the  precise  question  passed  upon 
in  HoBBS  Y.  Gbeat  Korthebn  R.  Co.,  aa 
to  the  admissibility  of  statements  or  ex- 
clamations by  an  injured  person  after  the 
accident  tending  to  explain  the  reason  for 
his  presence  at  the  scene  of  the  accident. 
In  the  HoBBS  Case,  it  will  be  observed  that 
the  declarations  in  question  were  not  mere 
verbal  acts,  but  were  offered  for  their  testi- 
monial value,  and  their  admission'  would 
have  involved  a  real  exception  to  the  hear- 
say rule.  In  some  of  the  cases  cited  in  the 
note,  it  is  not  entirely  clear  whether  the 
statements  or  exclamations  were  admitted 
as  verbal  acts,  or  because  of  their  tedtimo- 
sial  value. 

The  statement  of  a  passenger  who  was 
injured  on  alighthig  from  a  train  on  a 
dark  night  by  falling  into  a  pile  of  wood, 
to  the  elfect  that  the  conductor  made  him 
get  off  where  he  fell,  made  within  a  few 
minutes  of  the  accident,  while  he  was  still 
uttering  groans  and  exclamations  of  pain, 
^'as  held  admissible  in  International  A;  G. 
N.  R.  Co.  V.  Smith,  —  Tex.  — ,  14  S.  W. 
642,  6  Am.  Neg.  Cas.  585,  as  rea  gestw. 

And  see  Knoxville,  C.  G.  &  L.  R.  Co.  v. 
Wyrick,  99  Tenn.  500,  42  S.  W.  434,  hold- 
ing evidence  that  a  brakeman  on  defendant's 
train  shoved  or  kicked  deceased  from  a 
train  at  a  specified  point  admissible  as  part 
L.R.A.1915D. 


of  the  res  gestcB  in.  an  action  for  his  killing 
at  another  point  by  a  train  closely  foUowiug 
that  from  which  he  was  ejected.  "It  is  all 
a  part  of  the  history  of  the  case,"  the  court 
said.  Such  cases,  however,  are  not  con* 
sidered  as  in  point  in  this  note>  as  they 
tend  more  to  eonsider  the  cause  of  the  in- 
jury than  to  explain  why  the  percfon  in- 
jured was  at  the  place  of  injury. 

Testimony  that  when  defendant's  master 
mechanic  ordered  an  employee  into  a  mine 
where  he  was  suffocated  by  gas,  he  said  it 
was  perfectly  safe,  was  held  admissible  aa 
part  of  the  res  gesta  of  decedent's  going  in- 
to the  mine,  and  of  the  order  given  bim  to 
go  into  it,  in  Alabama  Consol.  Coal  k.  I.  Co^ 
V.  Heald,  168  Ala.  626,  53  So.  162,  an  ac- 
tion based  upon  the  negligence  of  the  mas- 
ter mechanic  in  giving  the  order. 

Testimonv  of  a  plaintiff  injured  while  out 
of  hSs  regular  line  of  iemployment^  tliat  de- 
fendant's timekeeper  and  assistant  engineer 
both  informed  him  that  the  superintendent 
had  ordered  him  to  help  with  the  work^ 
was  held  admissible  in  £lliff  v.  Oregon  R. 
&  Nav.  Co.  53  Or.  66,  99  Pao.  76.  The  court 
said :  ''Though  the  testimony  so  objected  to 
is  in  the  nature  of  hearsay,  evidence,  the 
statements  were  believed  by  the  plaintiff,, 
who,  acting  thereon,  left  hia  work  and  as- 
sisted in  the  manner  indicated,  and,  as  such 
declarations  were  made  at  the  time  he 
obeyed  the  command,  they  formed  a  part  of 
the  res  gestiSy  and  as  such  were  admissible 
in  evidence." 

And  where  plaintiff  was  injured  while 
oiling  a  moving  saw,  which  he  claimed  the 
foreman  of  the  mill  had  instructed  him  to 
do.  the  instructions  of  the  foreman  were 
admissible  as  part  of  the  res  gestce,    Ribble 
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liability  act  does  not  extend  to  injury  to 
an  employee  who  is  not  at  the  time  of  the 
injury  acting  within  the  scope  of  his  em- 
ployment, or  performing  some  act  which  is 
incidental  to  his  employment. 

(July  30,  1914.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Superior  Court  for  King  County 
in  plaintiff's  favor,  and  from  orders  denying 
motions  for  a  directed  verdict  and  for  judg- 
ment notwithstanding  the  verdict,  in  an 
action  brought  under  the  Federal  employ- 
ers' liability  act  to  recover  for  the  death 
of  plaintiff's  minor  son  while  in  the  employ 
of  the  defendant  company.  Reversed. 
The  facts  are  stated  in  the  opinion. 


Messrs.  F.  V.  Brown  and  F.  G.  Dorety, 

for  appellant: 

An  employee  cannot  recover  for  injuries 
received  while  at  work,  without  any  evidence 
that  he  was  at  the  time  engaged  in  the  per- 
formance of  work  within  the  scope  of  his 
employment,  or  in  fulfilling  directions  of 
his  employer,  and  without  proof  that  his 
duty  called  him  to  the  place  where  he  re- 
ceived his  injury,  or  that  the  defendant 
knew,  or  or  had  any  reason  to  anticipate, 
that  he  would  be  in  such  a  position. 

Kennedy  v.  Chase,  119  Cal.  637,  63  Am. 
St.  Rep.  153,  52  Pac.  33,  3  Am.  Neg.  Rep. 
520,  26  Cyc.  1088;  20  Am.  k  Eng.  Enc. 
Law,  2d  ed.  p.  131;  2  Labatt,  Mast.  &  S. 
§  629,  p.  1851;  4  Labatt,  Mast.  &  S.  §  1561, 
p.  4706 ;  Krebbs  v.  Oregon  R.  &  Nav.  Co.  40 


v.  Starrat,  79  Mich.  204,  44  N.  W.  594. 
Such  instructions  immediately  preceded  the 
act  to  be  done  and  were  what  moved  him  to 
do  the  act. 

A  case  not  in  point  in  this  note,  but 
worthy  of  notice  in  this  connection,  is  Chi- 
cago Terminal  Transfer  R.  Co.  v.  Stone, 
55  C.  C.  A.  187,  118  Fed.  19.  In  that  case 
the  action  was  for  the  death  of  a  car  re- 
pairer by  the  alleged  negligence  of  a  round- 
nouse  ''hostler"  sent  out  in  charge  of  a 
switch  engine  without  a  fireman.  On  cross- 
examination  the  witness  was  questioned  as 
to  who  sent  him  out  without  a  fireman. 
This  question  was  objected  to  on  the  ground 
that  tl^ere  was  no  charge  that  the  injury 
resulted  from  negligence  in  not  furnishing 
a  fireman.  The  appellate  court,  sustaining 
the  ruling  of  the  trial  judge,  held  that  the 
question  and  answer  to  the  effect  that  the 
roundhouse  foreman  sent  him  were  admis- 
sible as  a  part  of  the  res  gestcFy  on  the  is- 
sue of  negligence  on  the  part  of  the  "host- 
ler." 

That  one  killed  at  a  station  by  a  railroad 
train  intended  to  take  passage  on  one  of 
defendant's  trains  is  a  material  fact  in  an 
action  against  the  railroad  company  for  his 
death,  and  his  declarations  concerning  such 
intent  are  admissible  in  evidence  when  part 
of  the  res  gestoa,  Chicago  &  £.  I.  R.  Co.  v. 
Chancellor,  165  111.  438,  46  N.  E.  269,  1 
Am.  Neg.  Rep.  408. 

But  to  be  admissible  as  res  gest<x  such 
declarations  of  the  party  must  be  connect- 
ed with  the  act  of  departure.     Ibid. 

So,  a  remark  made  by  deceased  to  a  neigh- 
bor about  an  hour  before  her  death,  while 
performing  her  ordinary  household  duties, 
that  she  intended  taking  passage  that  morn- 
ing on  one  of  defendant's  trains,  is  not  ad- 
missible as  res  gestcBy  to  show  relation  as 
passenger.  Chicago  &  E.  I.  R.  Co.  v.  Chan- 
cellor, supra.  The  court  said :  "The  evidence 
of  Mrs.  Stansrnan,  above  cited,  as  to  the  acts 
and  declarations  of  decedent  an  hour  before 
the  accident,  was  practically  all  that  was 
relied  on  by  appellee  to  show  her  relation  as 
a  passenger.  To  controvert  this,  it  was 
shown  by  the  only  persons  in  charge  of  ap- 
pellant's ticket  office,  that  she  purchased 
L.R.A.1915D. 


no  ticket  that  morning;  and  after  her  death 
those  who  took  immediate  charge  of  her 
effects  found  no  ticket  and  only  a  few  pen- 
nies in  money  in  her  purse;  also,  that  dur- 
ing the  thirty  minutes  she  had  been  at  ap- 
pellant's station  one  regular  passenger 
train  had  departed  for  Chicago,  and  one 
in  the  other  direction.  The  question  for 
consideration  is  whether  this  evidence  was 
part  of  the  res  gestae.  If  so,  it  was  properly 
admitted  by  the  trial  court,  and  if  not, 
it  was  error.  Courts  have  not  always 
found  it  without  some  difficulty  of  deter- 
mination as  to  whether,  or  not  particular 
acts  or  declarations  were  so  nearly  con- 
temporaneous or  coincident  with  the  act 
itself  as  to  become  part  of  the  res  gestae. 
The  rule  is  thus  laid  down  by  Greenleaf: 
'Declarations,  to  become  a  part  of  the  res 
gestae,  must  have  been  made  at  the  time  of 
the  act  done  which  they  are  supposed  to 
characterize,  and  have  been  well  calculated 
to  unfold  the  nature  and  quality  of  the 
facts  which  they  were  intended  to  explain, 
and  so  to  harmonize  with  them  as  obviously 
to  constitute  one  transaction.'  Greenl.  § 
108,  note  1.  One  of  the  cases  relied  on  to 
support  the  contention  of  appellee  that  this 
evidence  was  admissible  as  part  of  the  res 
gestae  is  Lake  Shore  &  M.  S.  R.  Co.  v. 
Herrick,  40  Ohio  St.  25,  29  N.  £.  1052,  10 
Am.  Neg.  Cas.  8.  In  that  case  a  witness 
was  permitted  to  testify  that  on  the  morn- 
ing defendant  in  error  left  his  hotel,  he 
said  to  witness,  who  was  a  clerk,  that  he 
was  going  to  Collins.  He  was  injured 
while  on  his  way  to  the  train  that  ran  to 
Collins.  In  its  opinion  the  court  says: 
'Was  his  declaration  that  he  was  going  to 
Collins  competent  evidence  of  that  fact? 
That  depends  on  whether  the  declaration 
was  contemporaneous  with  and  explanatory 
of  the  act  of  departure.  One  departing 
from  home  may  have  in  view  any  conceiv- 
able place  or  any  conceivable  purpose  as 
his  destination  or  object.  The  act  of  de- 
parture is  thus  in  itself  of  the  most  ambigu- 
ous diaracter.  It  does  not  afford  the  slight- 
est clue  to  the  object  of  the  journey.  It 
is  natural  and  usual,  according  to  the  nat- 
ural experience  of  mankind,  that  the  party 
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Wash.  13«,  82  Pac.  130,  84  Pac.  609;  Stark 
V.  Port  Blakely  Mill  Co.  44  Wash.  309,  87 
Pac.  339;  Baltimore  &  O.  R.  Co.  v.  Doty, 
67  C.  C.  A.  38,  133  Fed.  866;  San  Antonio 
k  A.  P.  R.  Co.  ▼.  Beam,  —  Tex.  Civ.  App. 
— ,  50  S.  W.  411;  Grant  v.  Union  P.  R.  Co. 
45  Fed.  073;  Williams  v.  Arkansas,  L.  k 
G.  R.  Co.  125  La.  894,  51  So.  1027;  Martin 
V.  Kansas  City,  M.  &  B.  R.  Co.  77  Miss. 
720,  27  So.  646;  Shadoan  v.  Cincinnati,  N. 
O.  &  T.  P.  R.  Co.  26  Ky.  L.  Rep.  828,  82 
S.  W.  687 ;  Taylor  v.  Grant  Lumber  Co.  94 
Ark.  566,  127  S.  W.  962;  Doggett  v.  Illi- 
nois  C.  R.  Co.  34  Iowa,  284;  Phillips  v. 
Central  R.  Co.  68  N.  J.  L.  605,  53  Atl.  221 ; 
George  Fowler,  Son  &  Co.  v.  Brooks,  65 
Kan.  861,  70  Pac.  600. 


Mr.  Arthtir  IS.  Grlllin,  for  respondent: 
Plaintiff's  right  to  recover  does  not  de- 
pend .upon  the  deceased  having  actually  been 
engaged  in  some  service  at  the  moment  he 
was  injured. 

Missouri,  K.  ft  T.  R.  Co.  v.  Rentz,  —  Tex. 
Civ.  App.  — ,  162  8.  W.  959;  Sayward  v. 
Carlson,  1  Wash.  29,  23  Pac  830;  Lynch 
V.  Texas  &  P.  R.  Co.  —  Tex.  Civ.  App.  — , 
133  S.  W.  522;  Horton  v.  Oregon- Washing- 
ton R.  A  Nav.  Co.  72  Wash.  503,  47  L.R.A. 
(N.S.)  8,  130  Pac.  897;  Texas  ft  P.  R.  Co. 
V.  Harvey,  228  U.  S.  319,  67  L.  ed.  852,. 
33  Sup.  Ct.  Rep.  518;  Warren  v.  Townley 
Mfg.  Co.  173  Mo.  App.  116,  155  S.  W.  850; 
Cincinnati,  N.  O.  ft  T.  P.  R.  Co.  v.  Daniels, 
146  Ky.  86,  141  S.  W.  1194;  North  Caro- 
lina R.  Co.  V.  Zachary,  232  U.  S.  248,  58 


should  say  something  respecting  his  de- 
parture of  an  explanatory  character.  Dec- 
larations thus  made  are  part  of  the  act 
itself.'  Where  the  evidence  shows  the  party 
is  about  to  start  on  a  journey,  from  common 
experience  we  know  it  is  usual  and  nat- 
ural that  something  is  said  by  the  party 
relating  to  the  departure,  and  of  a  character 
indicative  or  explanatory.  For  such  dec- 
larations to  be  admissible  in  evidence  as 
part  of  the  res  gestoBy  they  must  be  made 
in  connection  with  an  act  proven,  as  in  the 
case  above  cited.  The  rule  is  that  the  res 
gestof  generally  remains  with  the  loeus  in 
quo,  and  it  does  not  follow  the  parties  after 
tlie  principal  aet  is  completed.  The  au- 
thorities to  which  we  are  cited  in  argument 
are  principally  those  in  which  the  decla- 
rations sought  to  be  considered  were  made 
after  the  act  or  injury  with  which  they  are 
attempted  to  be  connected.  The  rule  is, 
in  determining  -whether  or  not  declarations 
made  before  or  after  the  principal  act  are 
to  be  considered  as  part  of  the  res  gestw, 
lapse  of  time  is  taken  into  consideration, 
and  such  declarations  made  after  the  prin- 
cipal act  will  not  be  considered  as  part  of 
the  res  gestcs  if  there  is  any  change  from 
the  place  of  occurrence  of  the  principal  act 
or  in  the  condition  of  the  parties.  The 
evident  reason  of  the  rule  is  that  in  such 
event  an  opportunity  for  fabrication  might 
be  given,  or  testimony  might  be  manufac- 
ture by  interested  parties.  Whether  or 
not  such  act  or  declarations  will  be  so  con- 
sidered must  depend  upon  the  circumstan- 
ces of  each  case.  The  real  test  is  whether 
the  principal  act  and  the  declarations 
sought  to  be  considered  as  part  of  the  res 
gestcB  are  separated  from  each  other  by 
such  a  lapse  of  time  as  to  render  it  proba- 
ble that  the  parties  are  speaking  from  de- 
signing purposes  rather  than  instinctive  im- 
pulse. It  can  be  stated  as  the  general  rule, 
that  anything  said  or  done  before  the  prin- 
cipal act  occurred,  or  was  within  the  con- 
templation of  the  parties,  cannot  be  re- 
garded as  part  of  the  res  gesicsj  although 
only  separated  by  the  least  possible  span 
of  time,  unless  it  tends  to  explain  and  un- 
fold the  principal  act  by  the  undesigned  act 
I*R.A.1915D. 


or  declaration  of  the  party,  for  the  reason 
that  such  declaration  or  act  could  not  be 
said  to  throw  any  light  upon  the  motives 
of  the  parties.  A  person  desiring  to  commit 
suicide  might,  an  hour  before  the  act,  de- 
clare that  he  intended  to  become  a  passen- 
ger upon  a  train,  when,  as  a  matter  of  fact, 
no  such  intention  existed  in  his  mind,  but 
the  only  intention  there  existing  might  be 
to  go  to  a  passenger  station  where  trains 
were  passing,  for  the  purpose  of  taking 
his  own  life.  Such  declaration,  therefore, 
made  an  hour,  or  any  other  space  of  time, 
previous  to  the  act  of  departure  itself  would 
afford  no  light  upon  his  intention,  and 
could  not  be  considered  as  evidence  unless 
immediately  connected  with  the  act  of  de- 
parture. In  the  case  of  Lake  Shore  ft  M. 
S.  R.  Co.  v.  Herrick,  supra,  the  declaration 
was  connected  with  the  act  of  -leaving  the 
hotel.  The  declaration  was  not  made  in 
connection  with  an  preparation  for  a  spsce 
of  time  previous  to  the  act  of  departure  for 
the  train,  but  was  immediately  connected 
with  the  act  of  departure  itself.  In  the 
case  at  bar,  at  the  time  the  declarations 
which  were  sought  to  be  admitted  as  evi- 
dence were  made,  the  decedent  was  get- 
ting her  children  ready  for  school  and  per- 
forming her  ordinary  household  duties,  and 
while  so  doing  she  declared  an  intention  of 
going  to  the  city  of  Chicago.  This  declara- 
tion was  not  connected  with  the  act  of  de- 
parture itself,  and  was  not  admissible.  To 
admit  such  declaration  as  constituting  a 
part  of  the  res  gesicp  would,  on  the  same 
principle,  hold  admissible  a  like  declaration 
made  the  day  or  a  week  before.  Such  a 
declaration,  therefore,  made  to  the  witness 
Stangnan,  was  not  competent  as  part  of 
the  res  gestae,  and  it  was  error  to  admit  it.'^ 
Where  deceased  was  killed  at  a  railroad 
station  where  he  went  to  take  passage  on  a 
train,  his  declarations  before  setting  out 
on  his  journey  as  to  'where  he  was  going,, 
and  how%  were  admissible  as  res  gestce^ 
Central  of  Georgia  R.  Co.  v.  Bell,  —  Ala. 
— ,  65  So.  835.  The  court  quoting  from 
Kilgore  v.  Stanley,  90  Ala.  523,  8  So.  130, 
a  case  not  otherwise  in  point  here,  said: 
"What  a  person  says  on  setting  out  on  a 
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L.  ed.  591,  34  Sup.  Ct.  Rep.  305,  Ann,  Caa. 
191 4C,  159. 

The  declarations  of  the  young  man. made 
at  the  hospital  were  properly  admitted. 

Riggs  V.  Northern  P.  R.  Co.  60  Wash. 
297,  111  Pac.  162;  Walters  v.  Spokane  In- 
ternational R.  Co.  58  Wash.  293,  42  L.R.A. 
(N.S.)  917,  108  Pac.  593;  Roberts  v.  Port 
Blakely  Mill  Co.  30  Wash.  32,  70  Pac.  Ill, 
12  Am.  Neg.  Rep.  372;  Starr  v.  ^Etna  L. 
Ins.  Co.  41  Wash.  209,  4  L.R.A.(N.S.) 
636,  83  Pac.  113. 

It  is  immaterial  to  an  injured  employee, 
or  in  ease  of  death  his  beneficiaries,  whether 
the  employee  was  injured  while  engaged 
within  the  scope  of  his  employment  or  not, 
or  wliether  when  injured  he  was  obeying 
some  command  of  a  superior,  or  doing  some 
act  necessary  to  be  done  of  his  own  voli- 
tion without  any  direction  from  any  per- 
son over  him. 

Horton  v.  Oregon- Washington  R,  &  Nav. 
Co.  72  Wash,  506,  47  L.R.A.(N.S.)  8,  130 
Pac.  897;  Colasurdo  v.  Central  R.  Co.  180 
Fed.  832. 

It  was  error  to  refuse  to  permit  the  plain- 
tiff to  prove  that  it  was  customary  in  the 
yard  at  the  time  for  hostler's  helpers  to  go 
upon  the  pilots  of  the  engines  while  assist- 
ing in  moving  the  engines,  and  plaintiff 
is  clearly  entitled  to  a  retrial,  and  defend- 
ant estopped  from  claiming  the  action 
should  be  dismissed. 

Lohse  V.  Burch,  42  Wash.  163,  84  Pac. 
722;  Greer  v.  Squire,  9  Wash.  359,  37  Pac. 
545;  Libbey  v.  Packwood,  11  Wash.  176,  39  J 


Pac.  444,  647;  Dean  t.  Or^pon  R.  k  Nav. 
Co.  38  Wash.  565,  80  Pac.  842;  Illinois  C. 
R.  Co.  V.  Doherty,  153  Ky.  363,  47  LJlJl. 
(N.S.)  31,  155.  S.  W.  1119. 

Morris,  J.,  delivered  the  opinion  of  the 
court : 

Respondent  brought  her  action  under  the 
Federal  employers'  liability  act,  to  recover 
for  the  death  of  her  minor  son,  who  was  a 
hostler's  helper  in  appellant's  employ  in 
its  Interbay  yards,  Seattle.  The  accident 
resulting  in  the  death  of  the  minor,  Charles 
Hargraves,  happened  about  7  A.  M.,  No- 
vember 16,  1912.  The  deceased  was  a  mem- 
ber of  the  night  crew,  and  liad  been  assist- 
ing in  preparing  the  ennrines  to  go  out 
upon  the  road,  by  providing  them  with  fuel, 
oil,  sand,  and  water.  His  work  was  ended 
at  7  o'clock,  when  th6  day  crew  came  on 
duty.  The  last  work  he  was  engaged  in 
concerning  which  there  was  no  dispute  was 
putting  sand  in  an  engine  which  then  stood 
at  the  sand  house.  There  is  some  dispute 
as  to  whether  the  sand  was  being  placed  in 
the  dome  of  the  engine  or  behind  the  fire 
box  door,  but  this  is  immaterial,  as  it  is 
apparent  that,  whether  the  sand  was  being 
placed  in  the  dome  or  in  the  rear  of  the 
cab,  it  would  not  call  for  deceased's  presence 
at  the  place  where  he  was  when  he  received 
his  injury.  At  this  time  engine  960  was 
standing  on  the  roundhonse  track,  and  a 
switch  engine  was  standing  on  a  storehouse 
track  connecting  with  the  roundhouse  track, 
so  close  to  the  frog  that  it  was  not  in  the 


journey,  or  to  go  to  a  particular  place,  ex- 
planatory of  the  object  he  has  in  view  in 
so  setting  out,  is  res  gestce  evidence,  and 
may  be  proven;  and  the  jury  may  give  it 
such  weight  as  they  think  it  entitlwl  to." 
And  declarations  of  deceased  made  just 
before  he  boarded  defendant's  train  and 
immediately  preceding  the  occurrence  of  the 
accident  causing  his  death,  touching  his 
purpose  in  going  on  the  train,  were  held 
admissible  as  part  of  the  res  gestae  in  Bal- 
timore &  O.  R.  Co.  V.  State,  81  Md.  371,  32 
Atl.  201.  In  this  case  the  declarations  of 
deceased  expressed  his  intention  of  going  to 
Washington.  The  court  said:  "Such  dec- 
larations of  the  decedent,  made  at  the  very 
moment  of  time  immediately  preceding  the 
act  of  the  defendant  company  by  which  he 
lost  his  life,  form  part  of  the  res  gestce, 
and  were  properly  admissible.  In  support 
of  this  view,  Mr.  Greenleaf  in  his  work  on 
Evidence,  vol.  1,  §  108,  pointedly  observes 
that  the  affairs  of  men  consist  of  a  com- 
plication of  circumstances  so  intimately  in- 
terwoven as  to  be  hardly  separable  from 
each  other.  Each  owes  its  birth  to  some 
preceding  circumstances,  and  in  its  turn 
becomes  the  prolific  parent  of  others:  and 
•each,  during  its  existence,  has  its  insepara- 
ble attributes  and  its  kindred  facts  materi- 
ally affecting  its  character,  and  essential  to 
L.ii.A.iyi5D. 


j  be  known  in  order  to  a  right  understand- 
ing of  its  nature.  These  surrounding  cir- 
cumstances, constituting  parts  of  the  res 
gestoBf  may  always  be  shown  to  the  jury 
along  with  the  principal  fact;  and  their 
admissibility  is  determined  by  the  judge 
according  to  the  degree  of  tlieir  relation 
to  that  fact,  and  in  the  exercise  of  his  sound 
discretion,  it  being  extremely  difficult,  if 
not  impossible,  to  bring  this  (ilass  of  cases 
within  the  limits  of  a  more  particular  de- 
scription.' The  plaintiff  was  entitled  to  this 
testimony  as  having  an  important  bearing 
upon  the  right  of  the  decedent  to  be  upon 
the  defendants  property*,  and  pass  over  a 
customary  way  to  the  ticket  office  of  the 
defendant,  for  the  purpose  of  purchasing 
a  ticket  over  its  road  to  Washington." 

And  in  Denver  &  R.  G.  R.  Co.  v.  Spencer, 
25  Colo.  9,  52  Pac.  211,  for  the  purpose  of 
showing  that  deceased  was  upon  the  depot 
grounds  of  defendant  at  the  time  the  ac- 
cident occurred,  to  meet  his  daughter-in- 
law,  who  was  expected  to  arrive  on  defend- 
ant's train,  witnesses  were  permitted  to 
testify  over  defendant's  objection  that  they 
heard  him  make  arrangement  to  that  effect 
with  her  a  few  daj^  previously.  It  was 
insisted  that  this  testimony  was  mere  bear- 
sav,  and  therefore  inadmissible.  But,  sus- 
taining its  admissibility  as  res  gestce^  the 
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clear.  Engine  960  was  being  prepared  for 
passenger  service,  and  at  the  proper  time 
was  supposed  to  back  down  to  the  depot, 
when  the  switeh  engine  wafi(  ta  take  its  plaee 
and  obtain  its  supply  of  sand  and  water. 
For  some  reason,  upon  wliich  the  evidence  is 
in  conflict,  engine  960  na^ved  forward  a 
short  distance  until  its  pilot  eoUided  with 
the  footboard  at  the  rear  of  the  switching 
engine.  At  the  time  of  the  collision,  Har* 
graves  was  standing  on  the  pilot  ol  engine 
960,  and  received  injuries  resulting  in  his 
death.  It  seems  to  be  admitted  that,  be- 
cause df  the  amount  of  steam  from  the  en- 
gines, Hargraves's  position  upon  the-  pilot 
of  960  could  not  be  seen  by  the  crew  of 
either  engine,  and  there  is  no  contention 
that  the  engineer  or  the  fireman  of  either 
engine  knew  he  was  on  the  pilot.  As  above 
stated,  the  last  work  of  the  deceased^  prior 
to  his  getting  upon  the  pilot,  was  assisting 
in  filling  up  the  sani  box.  The  only  posi- 
tive testimony  is  that,  after  completing 
this  work,  Hargraves  pulled  a  plank  which 
connected  the  sand  house  platform  with  the 
running  boai'd  of  the  engine  upon  which 
they  were  at  work,  back  to  the  platform, 
and  was  standing  on  the  platform,  while  an- 
other hostler's  helper  who  had  been  assist- 
ing him  went  to  the  water  tank  near  by 
to  perform  other  duties.  The  next 'appear- 
ance of  Hargraves  was  on  the  ground  near 
to  the  pilot  of  engine  960.  How  he  got 
there  or  what  he  was  doing  there  no  one 
seems  to  know.  He  was  then  seen  to  step 
upon  the  pilot  of  engine  960  as  it.  moved 


forward,  facing  the  rear  and  then  turning 
around  towards  the  roundhouse.  No  one 
knows  why  he  stepped  upon  the  pilot,  nor 
do  any  of  those  who  saw  him  testify  that 
he  was  doing  anything  when  the  engine 
moved  forward.  Some  of  those  standing 
near  saw  the  probability  of  a  collision  with 
the  switch  engine  and  shouted  a  warning,  to 
which  he  paid  no  attention,  either  not  hear- 
ing or  not  heeding  it.  So  far  as  we  can 
discover  from  this  record,  Hargraves  had 
no  duties  to  perform  which  would  take  him 
upon  the  pilot  of  the  engine  at  this  time, 
and  the  reason  for  his  presence  there  is  a 
matter  of  conjee  tyre.  It  is  shown  that 
there  was  a  rule  posted  in  the  roundhouse 
forbidding  employees  to  ride  on  engine 
pilots,  and  that  in  addition  to  this  rule 
Hargraves,  wlio  had  been  in  the  employ  of 
the  company  for  only  about  a  month,  had 
on  two  occasions  been  told  by  the  hostl^ 
not  to  ride  on  the  pilot.  II  the  deceased 
was  at  work  at  the  time  he  received  his  in- 
jury, in  the  performance  of  some  required 
duty,  this  verdict  must  be  sustained.  With 
that  view  we  have  carefully,  examined  the 
record  to  ascertain,  ii  possible,  what  tlie 
deceased  was  doing  upon  the^pilot,  or  what 
he  purposed  to  -do  when  he  went  there; 
and  we  can  find  nothing  .which  refutes  the 
positive  testimony  that,  he  had  no  duties  to 
perform  which  would  take  him  .there,  or  oi 
those  eyewitnesses  to  his  position  on  the 
pilot  that  he  was  not  performing  any  at 
the  time.  One  of  the  witnesses  for  the 
plaintiff  gives  it  as  his  opinion,  or,  as  he 


court  said:  '^The  conversation  testified  to 
was  explanatory  of,  and  so  connected  with, 
the  act  of  deceased  in  going  to  the  depot 
grounds  on  that  particular  occasion,  as  to 
become  a  part  of  the  res  gestcp,  and  admis- 
sible as  illustrative  of  that  act.  The  cir- 
eumstances  under  which  the  declaration  was 
made  exclude  the  idea  that  it  was  designed 
to  serve  any  other  than  the  purpose  indicat- 
ed, and  we  think  clearly  comes  within  the 
following  definition  of  res  gestoe  as  given  by 
Mr.  Wharton :  "  'The  res  gestce  may  be  there- 
fore defined  as  those  circumstances  which 
are  automatic  and  undesigned  iiiicidents 
of  a  particular  litigated  act,  and  which  are 
admissible  when  illustrative  of  such  act. 
These  incidents  may  be  separated  from  the 
act  by  a  lapse  of  time  more  or  less  appreci- 
able; they  may  consist,  as  we  will  see,  of 
ftflvings  and  doings  of  anyone  absorbed  in  the 
event,  whether  participant  or  bystander; 
they  may  comprise  things  left  undone,  as 
well  as  things  done;  their  sole  distinguisli- 
ing  feature  is  that  they  must  be  the  auto- 
matic and  necessary  incidents  of  the  litigat- 
ed act, — necessary  in  this  sense,  that  they 
«ire  part  of  the  immediate  preparation  for, 
or  emanations  of,  such  act,  and  are  not  pro- 
duced by  the  calculated  policv  of  the  actors.* 
Wharton,  Ev.  §  269.  We  think  this  tedti- 
monv  was  properly  admitted." 
L.R.A.1915D. 


This  was  the  law  on  this  phase  of  the 
case  on  a  second  appeal,  27  Colo.  313,  51 
L.R.A.  121,  61  Pac.  606,  where  it  was  also 
held  that  a  third  person  was  competent  to 
testify  as  to  such  conversation  between  the 
deceased  and  the  relative  mentioned. 

And  upon  .the  issue  whether  deceased  was 
a  passenger  on  a  steam  ra^road  at  the  time 
he  was  killed,  his  statement,  upon  leaving 
the  house  in  a  hurry,  after  having  looked 
according  to  his  custom  to  see  if  the  elec- 
tric cars  upon  which  he  usually  traveled 
were  running,  that  he  was  going  to  take 
the  train  as  there  were  no  electric  cars  run- 
ning, was  held  admissible  in  Inness  v.  Bos- 
ton, R.  B.  &  L.  R.  Co.  168  Mass.  433,  47 
N,  E.  193,  3  Am.  Neg.  Rep.  42,  to  show  the 
state  of  his  mind,  within  the  established  ex- 
ception to  the  rule  against  hearsay. 

A  person  who  was  present  when  others 
started  out  upon  a  drive,  during  which  they 
came  into  collision  with  a  railroad  train 
upon  a  railroad  crossing  and  were  injured, 
may  be  permitted  to  testify  as  to  what  was 
said  when  they  were  about  to  depart  as  to 
where  they  were  going,  sucli  testimony  being 
a  part  of  the  res  gestce,  and  not  mere  hear- 
say. Cincinnati,  I.  St.  L.  &  C.  R.  Co.  v. 
Howard,  124  Ind.  280,  8  L.R.A.  693,  19  Am. 
St  Rep.  96,  24  N.  E.  892.  W.  W.  A. 
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puts  it,  "my  idea,"  that  after  the  plank 
used  in  filling  the  sand  box  was  taken  down, 
Hargraves  walked  along  the  running  board 
to  the  front  of  the  engine  and  then  stepped 
down  to  the  pilot,  supporting  his  theory 
by  saying  he  did  not  have  the  time  to  g€^ 
down  to  the  ground  and  walk  around  to 
the  front  end  of  the  engine.  But  this  is 
only  speculation,  and  is  refuted  by  the  testi- 
mony of  a  number  of  witnesses  who  saw 
him  step  from  the  ground  to  the  pilot  as 
the  engine  moved  forward.  Another  theory 
offered  by  respondent  is  that  deceased  was 
on  the  pilot  for  the  purpose  of  oiling  a 
relief  valve.  Neither  of  these  theories  is 
supported  by  any  testimony.  They  are 
nothing  more  than  conjectures  as  to  what 
he  might  have  been  doing.  On  the  other 
hand,  the  testimony  of  all  those  who  saw 
Hargraves  just  before  he  received  his  in- 
jury is,  not  only  that  he  was  standing  on 
the  ground  when  engine  960  started  to 
move,  and  that  he  stepped  upon  the  pilot 
from  the  ground,  but  that  he  had  no  oil  can 
or  other  appliance  in  his  hand.  This  is 
supported  by  testimony  that  it  was  no  part 
of  his  duty,  or  of  the  hostler's  crew,  to  oil 
the  relief  valve,  and  that  he  had  no  access 
to  the  lubricating  oil.  If  there  was  any 
confiicting  testimony  upon  this  point,  the 
jury  might  has  disregarded  this  testi- 
mony as  we  have  referred  to  it,  and  found 
otherwise.  But  respondent  offers  no  con- 
llicting  testimony;  she  contents  herself  with 
testimony  that  is  purely  speculative,  and 
points  out  only  what  he  might  have  been 
doing.  We  do  not  think  the  jury,  without 
supporting  testimony,  should  be  permitted 
to  speculate  as  to  what  Hargraves  might 
have  been  doing,  when  the  testimony  of 
all  the  eyewitnesses  points  clearly  to  what 
he  was  doing;  nor  that  they  should  theor- 
ize as  to  how  he  reached  his  position  on 
the  pilot,  when  there  is  no  conflict  on  that 
point.  Long  v.  McCabe  &  Hamilton,  52 
Wash.  422,  100  Pac.  1016;  Scarpelli  v. 
Washington  Water  Power  Co.  63  Wash.  18, 
114  Pac.  870. 

Appellant  also  offers  testimony  to  the 
effect  that  it  would  be  impossible  to  oil  a 
relief  valve  of  the  type  on  engine  960  from 
the  place  where  deceased  stood,  or  with  the 
engine  standing  still.  The  deceased  was  5 
feet  8  inches  tall.  The  relief  valve  upon 
the  engine  was  8  feet  from  where  he  stood. 
Appellant's  testimony  is  all  to  the  effect 
that  the  relief  valve  could  not  be  reached 
by  Hargraves  from  the  position  in  which  he 
stood.  This  is  not  only  the  evidence  of  ap- 
pellant, but  a  locomotive  engineer  intro- 
duced by  respondent  for  the  purpose  of  giv- 
ing expert  testimony  admits  that  the  relief 
valve  on  this  engine  could  not  be  reached 
by  a  person  standing  in  the  position  of  Har- 
L.R^.1915D. 


graved.  The  only  testimony  we  can  find  as 
to  oiling  relief  valves  from  the  pilot  is  that 
of  one  witness,  who  says  it  could  be  done 
by  standing  on  the  pilot  beam  and  leaning 
over  and  holding  onto  a  brace.  But  the  evi- 
dence shows  that  Hargraves  was  standing 
on  the  footboard,  and  not  on  the  pilot  beam. 
Had  he  been  on  the  pilot  beam,  he  would 
not  have  been  injured,  as  the  impact  of  the 
collisi(m  was  very  slight,  resulting  in  no 
appreciable  damage  to  either  engine.  An- 
other witness  testified  that  this  type  of 
valve  could  be  oiled  with  the  engine  stand- 
ing still,  by  taking  a  wrench  and  turning 
the  valve  up,  putting  a  stick  under  the 
cap  of  the  steam  chest,  pushing  the  plunger 
dow^n,  and  pouring  in  oil.  This  testimony 
is  all  speculative  so  far  as  it  fumisheft 
any  guide  to  what  Hargraves  waa  doing, 
and  is  in  direct  conflict  with  the  testi- 
mony of  all  those  who  were  present  at 
the  time  and  testified  to  what  he  was  ac- 
tually doing  at  the  time.  It  might  have 
been  done  in  the  manner  described  by  this 
witness,  but  there  is  no  evidence  that  Har- 
graves was  making  any  such  attempt.  He 
had  neither  oil  can,  wrench,  nor  stick,  and 
in  addition  had  changed  his  position  so 
that  his  back  was  toward  the  relief  valve. 
Counsel  for  respondent  in  his  argument 
asks,  "If  he  was  not  oiling  the  engine,  why 
was  he  there?"  As  we  view  the  law,  it  is 
incumbent  upon  respondent  to  show  what 
Hargraves  was  doing,  and  that  at  the  time 
of  his  injury  he  was  in  the  performance  of 
some  duty  owing  to  the  appellant,  and  not 
for  appellant  to  make  some  affirmative  show- 
ing to  relieve  it  from  liability.  From  the 
record,  the  only  possible  answer  to  the 
question  is  that  he  was  not  oiling  the  relief 
valve,  and  his  purpose  in  stepping  upon  the 
pilot  is  a  pure  guess. 

After  the  injury  to  Hargraves  he  was 
taken  to  the  hospital,  where  his  mother  ar- 
rived about  10:30,  shortly  before  his  death. 
She  was  interrogated  as  to  his  condition 
while  she  was  there,  and  the  record  of  her 
testimony  is  in  part  as  follows: 

Q.  Was  he  fully  conscious  when  you  got 
there? 

A.  No,  he  was  only  semiconscious.  At 
the  same  time,  if  I  spoke  to  him  I  was  able 
to  kind  of  bring  him  to  for  a  minute.  He 
seemed  to  know  me,  but  immediately  he  was 
gone  again.  He  raved  continually,  about 
his  work  principally. 

Q.  Did  he  seem  to  be  fully  conscious? 

A.  I  believed  he  was  when  I  spoke  to  him 
first. 

Q.  What  did  he  say  to  you  when  you  got 
there,  Mrs.  Hobbs?  (Counsel  for  appellant 
here  made  an  objection  which,  after  some 
discussion  on  the  part  of  respective  ooun- 
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sel,  was  overruled,  and  the  question  was 
renewed. ) 

Q.  Just  state  what  your  son  said  to  you, 
Mrs.  Hobbs,  as  to  what  he  was  doing  at 
the  time  he  was  injured. 

A.  He  told  me  that  he  was  applying  oil 
to  the  relief  valve. 

Q.  What  did  he  say  in  regard  to  its  being 
the  last  work  that  he  had  to  dot 

A.  He  said,  "Mamma,  I  was  just  finish- 
ing. 1  was  applying  oil  to  the  relief  valve, 
and  then  I  was  through." 

The  admission  of  this  testimony  is  now 
urged  as  error.  If  admissible  at  all,  it  can 
only  be  upon  the  theory  that  it  was  part 
of  the  res  geetcp,  since  dying  declarations 
are  admissible  as  such  only  in  cases  of 
felonious  homicide.  It  is  difficult  to  define 
the  doctrine  of  res  gesta  so  as  to  fit  every 
case  in  which  it  is  sought  to  be  applied. 
The  distinguishing  feature  of  statements 
or  declarations  admissible  under  this  rule 
is  that  they  should  be  the  necessary  inci- 
dents  of  the  litigated  act;  necessary  in  this 
sense,  that  they  jare  part  of  the  immediate 
preparation  for  or  emanations  of  such  act. 
8ueh  incidents,  whether  acts  or  declara- 
tions, become  in  this  way  evidence  of  the 
character  of  the  main  act  as,  illustrating  or 
explaining  that  act.    Jones,  Ev.  §  344. 

In  Henry  v.  Seattle  Electric  Co.  55  Wash. 
444,  104  Pac.  776,  we  laid  down  this  rule: 
"In  order  to  be  a  part  of  the  res  gestce,  the 
subsequent  declaration  must  explain  or  in 
some  way  characterize  the  main  fact.  It 
must  not  be  the  narration  of  a  past  event, 
nor  the  expression  of  an  opinion." 

What  was  the  '*maia  fact"  or  '^things 
done"  in  this  case?  The  only  possible  an- 
swer is  the  coming  together  of  these  two 
engines  and  the  consequent  injury  to  Har- 
graves.  This  was  the  litigated  fact  upon 
which  it  was  sought  to  establish  the  cause 
of  action.  The  declaration  of  Hargraves 
did  not  explain  nor  characterize  this  main 
fact.  It  offered  no  explanation  of  the  rea- 
son why  the  engines  came  together.  It  in 
'  no  way  characterizes  what  happened  when 
they  did  come  together.  It  illustrated 
neither  cause  nor  effect.  It  can  only  be 
characterized  as  a  statement  of  what  Har- 
graves was  doing  just  prior  to  the  accident, 
in  no  way  connected  with  it;  and  as  such 
it  was  a  narration  of  a  past  event.  The 
mere  fact  that,  if  Hargraves  had  survived 
his  injuries  and  sought  recovery  against  ap- 
pellant, it  would  ha^e  been  competent  for 
him  to  testify  to  what  he  was  doing  at  the 
time,  does  not  establish  its  admissibility  as 
a  part  of  the  res  gesi<B,  The  admissibility 
IxR.A.1915D. 


of  evidence  is  not  to  be  determined  by  such 
a  test,  lor  witnesses  ofttimes  testify  to 
facts  which  those  to  whom  they  have  related 
them  may  not  testify  to  without  violating 
the  rule  against  hearsay  evidence.  For 
these  reasons  we  are  of  the  opinion  that 
this  evidence  was  improperly  admitted,  and 
that  it  cannot  be  considered  in  determining 
the  question  submitted  by  this  appeal. 

One  of  the  leading  cases  upon  this  point, 
cited  as  authoritative  by  the  courts  and 
text  writers,  is  Waldele  v.  New  York  C.  & 
H.  R.  R.  Co.  95  N.  Y.  274,  47  Am.  Rep.  41, 
where  a  deaf  mute  was  fatally  injured  by 
one  of  defendant's  trains.  About  thirty 
minutes  after  the  accident  he  made  certain 
statements  to  his  brother,  to  which,  over 
objection,  the  brother  testified  as  follows: 
''John  said  he  got  hit.  John  said  there  was 
a  long  train ;  that  he  stood  waiting  for  it  to 
go,  and  an  engine  followed  and  struck  him." 

The  admission  was  held  error,  and  the 
declaration  on  part  of  the  res'gesicp;  the 
court  giving  as  its  reason  for  the  holding 
that  the  res  gesice  was  the  accident;  that 
the  declarations  were  not  part  of  that,  did 
not  characterize  it,  nor  throw  any  light 
upon  it,  but  were  purely  narrative,  giving 
an  account  of  a  transaction  wholly  past, 
and  depending  for  their  truth  wholly  upon 
the  accuracy  and  reliability  of  the  deceased 
and  the  verity  of  the  witness  who  testified 
to  it.  The  court  then  enters  upon  a  discus- 
sion of  the  rule,  reviewing  many  cases  sup- 
porting these  declarations.  If  the  declara- 
tion in  that  case  was  the  narration  of  a 
past  event  and  not  admissible  as  part  of 
the  res  gestce,  how  can  we  otherwise  char- 
acterize the  declaration  in  this  case?  There 
the  declaration  was  as  to  what  happened 
just  prior  to  the  accident,  but  not  explain- 
ing it;  here  the  declaration  is  of  the  same 
nature.  In  that  case  the  deceased  stated 
that  he  was  waiting  for  a  long  train  to 
pass,  and  was  struck  by  an  engine  follow- 
ing; here  the  declaration  was  that  he  was 
applying  oil  to  the  relief  valve  and  then  he 
was  through.  Each  case  narrates  a  peist 
event  which  must  be  covered  by  the  same 
rule.  If  there  is  any  distinction  between 
the  two  cases  in  respondent's  favor,  it  is 
to  be  found  in  the  cited  case,  because  of 
the  fact  that  the  declaration  there  is 
stronger  in  favor  of  her  contention  in  that 
it  contained  a  statement  that  the  deceased 
was  struck  by  an  engine  following  the  long 
train,  and  to  that  extent  might  be  said  to 
state  the  cause  of  the  injury,  were  it  not 
narrative  in  character.  But  the  case  before 
us  is  that  much  weaker,  in  that  it  does 
not  purport  to  explain  the  accident  nor  il- 
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luatrate  it.  Many  authorities  might  be 
cited,  but  the  following  are  sufficient  to 
illustrate  the  rule  here  applicable.  Stein- 
hofel  V.  Chicago,  M.  &  St.  P.  R.  Co.  92  Wis. 
123,  65  N.  W.  852;  JohnstoR  ▼.  Oregon  Short 
Line  R.  Co.  23  Or.  94,  31  Pac.  283;  Tennis 
V.  Inter-State  Consol.  Rapid  Transit  R.  Co. 
45  Kan.  503,  25  Pac.  876;  Corder  v-  Tal- 
bott,  14  W.  Va.  277;  Wagner  v.  H.  Clausen 
&  Son  Brewing  Co.  146  App.  Div.  70,  130 
N.  Y.  Supp.  584;  Gebus  v.  Minneapolis,  St. 
P.  &  S.  Ste.  M.  R.  Co.  22  N.  D.  29,  132  N. 
W.  227;  Kehan  v.  Washington  R.  &  Electric 
Co.  28  App.  D.  C.  108;  Jones,  Ev.  §  345; 
note  to  Walters  v.  Spokane  International 
R.  Co.  42  L.R.A.(N.S.)  918. 

Respondent  cites  the  following  cases  from 
this  court  as  sustaining  the  admissibility 
of  this  declaration:  Roberts  v.  Port  Blake- 
ly  Mill  Co.  30  Wash.  25,  70  Pac.  lU,  12  Am. 
Xeg.  Rep.  372;  Starr  v.  iEtna  L.  Ins.  Co. 
41  Wash.  199.  4  L.R.A.(N.S.)  636,  83  Pac. 
113;  Walters  v.  Spokane  International  R.  Co. 
58  Wash.  203,  42  L.R.A.(N.S.)  917, 108  Pac. 
593;  Riggs  v.  Northern  P.  R.  Co.  60  Wash. 
292,  111  Pac.  162.  In  eaeh  of  these  eases 
the  statement  admitted  in  some  way  ex- 
plained the  accident  and  c&use  of  the  injury, 
and  was  for  this  reason  held  to  be  within 
the  rule.  This  declaration  makes  no  at- 
tempt to  explain  the  accident  causing  the 
injury,  and  hence  the  same  reasoning  would 
not  apply. 

One  of  the  questions  in  the  c&se  is 
whether  the  deceased  was  injured  while  actr 
ing  within  the  scope  of  his  employment. 
Respondent  contends  that,  th^s  action  be- 
ing under  the  Federal  employers'  liability 
act,  the  statute  renders  such  question  im- 
material, and  that  the  only  test  is.  Was 
the  employee  injured  while  employed  by  a 
carrier  engaged  in  interstate  commerce? 
The  Federal  act  does  not  give  a  cause  of 
action  to  the  employee  for  injuries  not 
occasioned  by  negligence,  and  no  recovery 
can  be  had  under  this  act  by  simply  show- 
ing the  injury,  and  that  at  the  time  the 
injured  servant  was  engaged  in  interstate 
commerce.  The  rule  of  liability  against  a 
railway  company  engaged  in  interstate 
commerce  is  predicated  upon  the  duty  of 
the  company  to  furnisa  its  servant  with 
a  reasonably  safe  place  in  which  to  per- 
form the  work  it  requires  of  him,  or  while 
he  is  about  those  places  which  are  incident 
to  his  work,  and  this  duty  is  incident  to 
all  places  where  the  employee  must  neces- 
sarily be  in  connection  with  his  employ- 
ment. But  that  duty  is  not  incident  to 
places  where  a  servant  is  not  required  to 
be,  nor  expected  to  be,  in  the  performance 
of  his  work.  Nor  docs  it  cover  the  serv- 
ant when  he  is  not  within  the  scope  of  his 
employment,  or  doing  some  act  which  is 
L.RJ^.1915D. 


not  incidental  to  his  employment.  This  rule 
is  sustained  by  all  the  authorities,  and  the 
Federal  act  in  nowise  attempts  to  change 
it.  Uuless  the  evidence  in  this  caae  shows 
that  the  deceased  was  upon  the  pilot' of 
this  engine  in  the  discharge  of  some  duty 
required  by  the  railway  company,  then  the 
railway  company  ow^ed  him  no  duty  except 
to  avoid  injuring  him  after  it  discovered 
his  perilous  position.  Such  is  so  clearly 
the  law  that  it  will  not  be  doubted,  and 
no  aiithorities  need  be  cited  to  sustain  it. 
There  is  no  evidence  in  this  record  that  the 
deceased  was  required  to  do  any  act  which 
would  place  him  upon  the  pilot  of  the  en- 
gine. All  the  evidence  on  this  subject  is 
to  the  contrary.  So  far  as  we  can  find, 
whatever  it  was  that  caused  him  to  step 
upon  the  pilot,  it  was  his  own  purpose,  not 
in  any  way  connected  with  his  work  as 
a  hostler^s  helper.  If  vt  was  his  purpose 
to  engage  in  any  task,  so  far  as  this  rec- 
ord goes,  in  so  doing  he  was  a  volunteer 
without  appellant's  direction  or  knowledge, 
and  so  far  as  the  law  is  concerned  the  re- 
sult is  the  same.  If  we  could  find  anything 
in  the  evidence  which  would  justify  a  differ- 
ent conclusion,  however  meager  it  might 
be,  we  would  submit  to  the  verdict  as  de> 
terminative  of  the  fact.  But  we  cannot 
find  it,  and,  such  being  the  case,  however 
unfortunate  or  distressing  the  circumstances 
may  be,  it  is  our  duty  to  so  hold. 

The  lower  court  should  have  sustained 
appellant's  challenge  to  the  sufficiency  of 
the  evidence  and  given  judgment  in  its  fa- 
vor. The  judgment  is  reversed,  and  the 
cause  remanded,  with  instructions  to  enter 
judgment  in  favor  of  appellant. 

Crow,  Ch.  J.,  and  Mount,  and  Parker, 

JJ.,  concur. 

Petition  for  rehearing  denied,  January  4, 

1915. 
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GEORGE  R.  ROBINSON,  Appt., 

V. 

BALTIMORE  &  OHIO  RAILROAD  COM- 
PANY. 

(40  App.  D.  0.  169.) 

Master  and  servant  ^  Federal  employ- 
ers' liability  act  ^  Pullman  porter. 

1.  A  Pullman  porter  is  not  an  employee 

Note.  ^  As  to  whether  employees  of  com- 
panies other  than  railroad  companies  are 
witliin  the  Federal  employers'  liability  act, 
see  page  64  of  the  note  to  Lamphere  v.  Ore- 
gon   R.   &   Nav.    Co.   47    L.R.A.(N.S.)    38, 
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of  the  railroad  hauling  the  car  on  which  he 
is  employed,  so  as  to  come  within  the  pro- 
vision of  the  Federal  employers'  liability 
act  invalidating  contracts  by  which  carriers 
attempt  to  exempt  themselves  from  the  lia- 
bility to  their  employees  created  by  that 
act. 

Same  —  contract  for  indemnity  —  relin- 
quistiment  of  right  of  action. 
2.  One  who,  when  employed  as  a  Pullman 
porter,  agrees  to  protect  the  Pulhsian  Com- 
pany in  its  contracts  by  which  it  under- 
takes to  indemnify  railroad  companies 
against  liability  for  injuries  to  Pullman 
employees,  deprives  hunself  of  the  right  to 
maintain  an  action  against  the  railroad  com- 
pany for  injuries  received  in  the  course  of 
his  employment. 

(March  10,  1913.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Supreme  Court  in  favor  of  defend- 
ant, in  an  action  brought  to  recover  dam- 
ages for  personal  injuries  sustained  by 
plaintiff  while  engaged  in  the  performance 
of  his  duties  as  a  Pullman  porter.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Alexander  'Wolf  and  Levi  H. 
David  for  appellant. 

Messrs.  George  E,  Hamilton,  John  J. 
Hamilton,  and  John  W.  Yerkes,  for  ap- 
pellee: 

Plaintiff,  at  the  time  of  the  injury,  was 
not,  as  a  matter  of  law  or  fact,  an  employee  j 
of  the  railroad  company,  and  therefore  none ; 
of  the  provisions  of  the  employers^  IHtbility 
act  can  be  invoked  and  enforced  in  his  be- 
half. 

Baltimore  &  O.  S.  W.  R.  Co.  v.  Voigt,  176 
U.  S.  498,  44  L.  ed.  560,  20  Sup.  Ct.  Rep. 
385;  McDermon  v.  Southern  P.  Co.  122  Fed. 
689;  Hughson  v.  Richmond  &  D.  R.  Co.  2 
App  D.  C.  98;  Chicago,  R.  L  &  P.  R.  Co. 
V.  i.amler,  215  Hi.  525,  1  L.R.A.(N.S.)  674, 
106  Am.  St.  Rep.  187,  74  N.  E.  705,  1  Ann. 
Cas.  42;  Russell  v.  Pittshurgh,  C.  C.  &  St. 
L.  R.  Co.  157  Ind.  305,  55  L.RA.  263,  87 
Am.  St.  Rep.  214,  61  N.  E.  678;  Chicago  A 
X.  W.  R.  Co.  V.  O'Brien,  67  C.  C.  A.  421,  132 
Fed.  693;  Employers'  Liability  Cases  (How- 
ard V.  Illinois  C.  R.  Co.)  207  U.  S.  463,  52 
L.  ed.  297,  28  Sup.  Ct.  Rep.  141;  Denver  & 
R.  G.  R.  Co.  V.  Whan,  39  Colo.  230,  11 
L.Rj\.(N.S.)  432,  89  Pac.  39,  12  Ann.  Cas. 
732;  New  York,  C.  &  H.  R.  R.  Co.  v.  Difen- 
daffer,  62  C.  C.  A.  1,  125  Fed.  893;  Oliver 
v.  Northern  P.  R.  Co.  196  Fed.  432;  Balti- 
more &.  0.  R.  Co.  v.  Bangh,  149  U.  S.  868,  37 
L.  ed.  772,  13  Sup.  Ct.  Rep.  914;  Northern 


P.  R.  Co.  V.  Peterson,  162  U.  S.  346,  40  L. 
ed.  994,  16  Sup.  Ct.  Rep.  843;  New  England 
R.  Co.  V.  Conroy,  175  U.  S.  323,  44  L.  ed. 
181,  20  Sup.  Ct.  Rep.  85,  7  Am.  Neg.  Rep. 
1S2. 

Mr.  Justice  Van  Orsdel  delivered  the 
opinion  of  the  court: 

This  suit  was  brought  by  appellant, 
George  R.  Robinson,  in  the  supreme  court 
of  the  District  of  Columbia  against  defend- 
ant, the  Baltimore  &  Ohio  Railroad  Com- 
pany, to  recover  damages  for  injuries  sus- 
tained by  plaintiff  on  April  10,  1910,  while 
engaged  in  the  performance  of  his  duties 
as  a  Pullman  porter.  At  the  time  of  the 
accident  he  was  the  porter  in  charge  of  a 
car  belonging  to  the  Pullman  Company 
which  formed  part  of  a  train  of  defendairt 
company  operating  in  interstate  commerce 
between  Washington,  District  of  Columbia, 
and  Wheeling,  West  Virginia.  On  the  trial 
below,  when  the  testimony  on  behalf  of 
plaintiff  had  been  given,  the  courtj  on  mo- 
tion of  counsel  for  defendant,  instructed 
the  jury  to  return  a  v^dici  lor  defendant* 
From  the  judgment  thereon,  the  case  comes 
here  on  appeal. 

It  appears  that  on  August  21,  1905,  plain- 
tiff made  written  application  to  the  Pull- 
man Company  for  employment  as  a  Pull- 
man-car porter.  In  the  following  November, 
he  was  taken  into  the  service  of  the  Pull- 
man Company,  signing  a  written  contract 
as  a  condition  of  his  employment,  the  ma- 
terial provisions  of  which  are  as  follows: 

"Fourth.  I  assume  all  risks  of  accidents 
or  casualties  by  railway  travel  or  other- 
wise, incident  to  such  employment  and  serv- 
ice, and  hereby,  for  myself,  my  heirs,  execu- 
tors, administrators  or  legal  representatives, 
forever  release,  acquit,  and  discharge  the 
Pullman  Company,  and  its  officers  and  em- 
ployees, from  any  and  all  claims  for  liabil- 
ity of  any  nature  or  character  whatsoever 
on  account  of  any  personal  injury  or  death 
to  me  in  Such  employment  or  service. 

'*Fifth.  I  am  aware  that  said  the  Pull- 
man Company  secures  the  operation  of  its 
cars  upon  lines  of  railroad,  and  hence  my 
opportunity  for  employment,  by  means  of 
contracts,  wherein  said  the  Pullman  Com- 
pany agrees  to  indemnify  the  corporations 
or  persons  owning  or  controlling  sueh  lines 
of  railroad  against  liability  on  their  part 
to  the  employees  of  said  the  Pullman  Com- 
pany in  cases  provided  for  in  such  contracts, 
and  I  do  hereby  ratify  all  such  contracts, 


covering  the  general  subject  of  the  consti- 
tutionality, application,  and  effect  of  the 
Federal  employers'  liability  act,  and  page 
72  of  the  subuequent  note  in  L.R.A.1915C, 
47. 

Generally  as  to  contract  exempting  rail- 
L..K.A.1916D. 


road  company  from  liability  for  negligent 
injury  to  sleeping  car  employees  or  others 
sustaining  a  similar  relation  to  the  com- 
pany, see  notes  to  Denver  &  R.  G.  R.  Co. 
V.  Whan,  11  L.R.A.(N.S.)  432,  and  Coleman 
v.  Pennsylvania  R.  Co.  50  L.R.A.(N.S.)  432. 
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made  or  to  be  made  by  said  tbe  Pullman 
Company,  and  do  agree  to  protect,  in- 
demnify, and  bold  barmless  said  the  Pull- 
man Company  with  respect  to  any  and  all 
sums  of  money  it  may  be  compelled  to  pay 
or  liability  it  may  be  subject  to,  under  any 
such  contract,  in  consequence  of  any  in- 
jury or  death  happening  to  me,  and  this 
agreement  may  be  assigned  to  any  such 
corporation  or  person  and  used  in  its  de- 
fense. 

"Sixth.  I  will  obey  all  rules  and  reg^a- 
tions  made  or  to  be  made  for  the  govern- 
ment of  their  own  employees  by  the 
corporations  or  persons  over  whose  lines  of 
railroad  the  cars  of  said  the  Pullman  Com- 
pany may  be  operated  while  I  am  traveling 
over  said  lines  in  the  employment  or  service 
of  said  tbe  Pullman  Company;  and  I  express- 
ly declare  that  while  so  traveling  I  shall  not 
have  the  rights  of  a  passenger  with  respect 
to  such  corporations  or  persons,  which  rights 
I  do  expressly  renounce;  and  I  hereby,  for 
myself,  my  heirs,  executors,  administrators, 
or  legal  representatives,  forever  release,  ac- 
quit, and  discharge  any  and  all  such  corpo- 
rations and  persons  from  all  claims  for 
liability  of  any  nature  or  character  whatso- 
ever on  account  of  any  personal  injury  or 
death  to  me  while  in  said  employment  or 
service." 

This  appeal  turns  upon  two  questions: 

First:  Was  plaintiff,  at  the  time  of 
the  injury,  an  employee  of  defendant  rail- 
road company,  and,  as  such,  entitled  to 
maintain  his  action  under  the  provisions  of 
the  employers'  liability  act  of  April  22, 
1908  (35  Stat,  at  L.  65,  chap.  140,  Comp. 
Stat.  1913,  §  8657)? 

Second:  Does  the  contract  of  employ- 
ment between  plaintiff  and  the  Pullman 
Company  constitute  a  bar  to  recovery 
against  the  railroad  company? 

Section  1  of  the  act  of  1908  provides: 
*'That  every  common  carrier  by  railroad 
while  engaging  in  commerce  between  any  of 
the  several  states  or  territories,  or  between 
any  of  the  several  states  and  territories,  or 
between  the  District  of  Columbia,  and  any  of 
the  states  or  territories,  .  .  .  shall  be  lia- 
ble in  damages  to  any  person  suffering  in- 
jury while  he  is  employed  by  such  carrier  in 
such  commerce,  .  .  .  resulting  in  whole 
or  in  part  from  the  negligence  of  any  of 
the  officers,  agents,  or  employees  of  such 
carrier,  or  by  reason  of  any  defect  or  in- 
sufficiency due  to  its  negligence,  in  its  cars, 
engines,  appliances,  machinery,  track,  road- 
bed, works,  boats,  wharves,  or  other  equip- 
ment.'* It  is  unnecessary  to  enter  into  a 
discussion  of  the  rules  of  construction  ap- 
plicable to  this  act.  While  it  is  in  deroga- 
tion of  the  common  law,  it  sliould  be  con- 
strued so  as  to  give  effect  to  the  evident 
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intent  of  Congress.  Johnson  v.  Southern 
P.  Co.  196  U.  S.  1,  49  L.  ed.  363,  25  Sup. 
Ct.  Rep.  158,  17  Am.  Neg.  Rep.  412.  It 
applies  broadly  to  any  employee  of  a  rail- 
road company  injured  while  engaged  in 
interstate  commerce.  Of  course,  if  plaintiff 
was  in  the  employ  of  defendant  at  the  time 
of  the  accident,  he  would  be  entitled  to 
maintain  his  action  under  §  5  of  the  act 
of  1908,  irrespective  of  the  contract  of  em- 
ployment. Hence,  the  case  turns  solely  up- 
on the  nature  of  plaintiff's  employment. 

The  contract  between  the  Pullman  Com- 
pany and  the  Baltimore  &  Ohio  Railroftd 
Company,  whereby  the  latter  company 
agreed  to  operate  parlor  and  sleeping  cars, 
was  substantially  a  contract  on  the  part  of 
the  railroad  company  to  haul  the  cars  of 
the  Pullman  Company.  The  material  stipu- 
lations of  the  agreement  were  that  the 
Pullman  Company  should  "furnish  sleeping 
and  parlor  cars  properly  equipped  and  ac- 
ceptable to  the  railroad  company  sufficient 
.  .  .  to  meet  the  requirements  of  travel 
over"  the  railroad  company's  lines;  that  the 
Pullman  Company  should  keep  its  cars  in 
good  order  and  repair;  that  it  should  "have 
the  right  to  collect  from  the  occupants  of 
Pullman  cars,  for  the  uae  of  seats  and 
berths  therein,  such  fares  as  are  customary 
on  competing  lines  of  railroad,"  and  that 
the  Pullman  Company  should  "furnish 
agents  or  inspectors  to  supervise  the  con- 
duct of  eiiiployees,  cleanliness  of  cars,  etc., 
while  enroute,  and  the  railroad  company 
will  transport  free  over  its  own  lines  the 
employees,  agents,  or  inspectors"  of  the 
Pullman  Company.  The  railroad  company 
agreed  that  its  ticket  agents,  at  such  offices 
as  should  be  agreed  upon,  should  '*sell 
tickets  for  seats  and  berths  in  such  cars 
without  charge  to  the  Pullman  Company;" 
that  "the  railroad  company  shall  haul  the 
cars  furnished  by  the  Pullman  Company 
under  this  agreement  on  its  passenger  trains 
in  such  manner  as  may  be  necessary  to  meet 
the  requirements  of  travel,"  and  "shall  not 
be  entitled  to  receive  compensation  from 
the  Pullman  Company  for  the  movement  of 
cars  furnished  under  this  agreement." 

The  Pullman  Company  employed  plain- 
tiff in  the  capacity  of  porter,  and  he  was 
acting  as  such  in  one  of  the  company 'a  cars 
at  the  time  he  was  injured.  The  car  was 
not  operated  nor  controlled  by  defendant. 
Defendant,  under  its  agreement  with  the 
Pullman  Company,  was  simply  hauling  the 
car.  True,  it  was  hauled  for  the  accommo- 
dation of  the  passengers  traveling  upon  de- 
fendant's train;  but  the  railroad  company 
assumed  no  responsibility  for  the  manage- 
ment of  the  car  or  its  equipment.  The 
Pullman  Company  sold  passengers  the 
tickets    which   entitled   them   to   the   privi- 


ROBIKSON  V.  BALTIMORE  &  O.  R.  CO. 


519 


leges  of  its  car.  The  proceeds  went  to  the 
Pullman  Company.  Its  conductor  and  por- 
ter looked  after  the  accommodation  of  the 
passengers  while  in  and  about  the  car.  In 
fact,  so  far  as  the  control  of  the  car  was 
concerned,  it  was  as  complete  as  if  the  en- 
tire train  had  been  operated  by  the  Pullman 
Company.  The  railroad  company  in  its  con- 
txact  with  its  passengers  did  nothing  that 
limited  the  Pullman  Company's  control  of 
its  cars.  The  dnty  which  the  railroad  com- 
pany assumed  to  carry  its  passengers  safe- 
ly, whether  in  its  cars  or  in  the  cars  of 
the  Pullman  Company,  arose  from  its  con- 
tract in  the  sale  of  tickets  entitling  them 
to  tran^brtation,  and  not  from  their  pur- 
chase from  the  Pullman  Company  of  tickets 
entitling  them  to  the  additional  privilege 
of  riding  in  its  cars. 

Plaintiff  insists  that  at  the  time  of  the 
accident  he  stood  in  the  relation  of  an  em- 
ployee of  defendant  company,  and  bases  his 
contention  chiefly  upon  a  suggestion  in  the 
decision  in  the  case  of  Baltimore  &  0.  S.  W. 
R.  Co.  V.  Voigt,  176  U.  S.  498,  44  L.  ed. 
560,  20  Sup.  Ct.  Rep.  385.  In  that  case,  an 
express  messenger  had  been  injured  through 
the  alleged  negligence  pf  the  railroad  com- 
]iany.  As  a  condition  of  his  employment 
by  the  express  company  he  had  executed  a 
release  exempting  the  railroad  company 
from  liability  for  injuries  he  might  sustain 
as  an  express  messenger  on  the  railroad. 
The  release  was  held  to  constitute  a  bar  to 
recovery  against  the  railroad  company.  Im- 
portance is  attached,  however,  to  the  fol- 
lowing statement  of  the  court :  *'The  relation 
of  an  express  messenger  to  the  transporta- 
tion company,  in  cases  like  the  present  one, 
seems  to  us  to  more  nearly  resemble  that 
of  an  employee  than  that  of  a  passenger. 
His  position  is  one  created  by  an  agreement 
between  the  express  company  and  the  rail- 
road company,  adjusting  the  terms  of  a 
joint  business, — the  transportation  and  de- 
livery of  express  matter.  His  duties  of 
personal  control  and  custody  of  the  goods 
and  packages,  if  not  performed  by  an  ex- 
press messenger,  would  have  to  be  per- 
formed by  one  in  the  immediate  service  of 
the  railroad  company.  And,-  of  course,  if 
his  position  was  that  of  a  common  employee 
of  both  companies,  he  could  not  recover  for 
injuhes  caused,  as  would  appear  to  have 
been  the  present  case,  by  the  negligence  of 
fellow  servants." 

It  will  be  observed  that  the  court  did  not 
say  that  the  express  messenger  was  an  em- 
ployee of  the  railroad  company.  In  dis- 
tinguishing his  position  from  a  passenger 
it  said  it  seemed  to  "more  nearly  resemble 
that  of  an  employee  than  that  of  a  pas- 
senger." The  same  distinction  was  made  as 
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to  a  Pullman  porter  by  this  court  in  Hugh- 
son  V.  Richmond  &  D.  R.  Co.  2  App.  D.  0. 
98,  where  it  was  held  that  a  Pullman  por- 
ter was  not  an  employee  of  the  railroad 
company.  The  court,  speaking  through 
Chief  Justice  Alvey,  said:  ''But  though 
the  plaintiff  was  not  a  servant  of  the  rail- 
road company,  and  therefore  not  a  coeerv- 
ant  with  the  employees  of  that  company, 
and  consequently  not  subject  to  the  prin- 
ciple of  nonliability  of  the  master  for  the 
negligence  of  his  servant  producing  an  in- 
jury to  a  fellow  servant,  yet  the  plaintiff 
was  not  a  passenger  in  any  auch  sense  as 
to  require  of  the  railroad  company  the 
highest  degree  of  skill  and  care  in  the  con- 
struction and  maintenance  of  its  roadway 
and  machinery,  and  the  operation  of  its 
road  and  the  running  of  its  trains,  such 
as  are  required  in  the  case  of  a  passenger." 
In  their  relation  to  the  railroad  company, 
we  think  there  is  a  marked  distinction  be- 
tween an  express  messenger  and  a  Pullman 
porter.  As  was  suggested  in  the  Voigt  Case, 
the  express  messenger  occupied  a  position 
created  by  agreement  between  the  express 
company  and  the  railroad  company.  He  per- 
formed duties  which,  if  not  performed  by 
him,  would  have  to  be  performed  by  the 
railroad  employees.  Express  matter,  when 
received  by  the  railroad  company  under  its 
contract  with  the  express  company,  like 
freight,  has  to  be  handled  and  cared  for.  If 
not  looked  after  by  the  agents  of  the  ex- 
press company,  the  duty  would  devolve 
upon  the  employees  of  the  railroad  com- 
pany- Not  so  with  a  Pullman  car.  It  is 
a  vehicle  of  a  common  carrier  independent 
of  the  railroad  company.  The  mere  fact 
that  the  Pullman  Company  employs  the 
railroad  company  to  haul  its  cars  does  not 
affect  its  relation  to  the  public.  The  rail- 
road company  is  not  under  obligation  to 
haul  Pullman  cars,  as  it  is  at  common  law 
to  carry  passengers  and  freight.  Russell 
V.  Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  157  Ind. 
305,  55  L.RJ\..  253,  87  Am.  St.  Rep.  214, 
61  N.  E.  678.  Passengers  occupy  Pullman 
cars  under  contract  with  the  Pullman  Com- 
pany, and  not  the  railroad  company.  The 
service  rendered  by  the  porter  forms  no 
part  of  the  contractual  duty  of  the  railroad 
company  to  its  passengers.  "It  is  no  part 
of  the  contract  or  obligation  of  a  common 
carrier  of  passengers  to  furnish  berths,  or 
the  services  of  a  porter  to  make  up  beds 
or  perform  other  services  for  passengers. 
The  passenger  pays  the  Pullman  Company 
for  the  services  performed  by  it,  and  not 
the  railroad  company,  and  if  one  desires 
such  services  as  are  rendered  by  the  Pull- 
man Company  and  its  porter  he  must  con- 
tract with  that  company  for  them.**  Chi- 
33 
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eago,  R,  I.  &  P.  R.  Co.  v.  Hamler,  215  IlL 
625,  1  L.R.A.(N.S.)  674,  106  Am.  St.  Rep. 
187,  74  N.  E.  705,  1  Ann.  Gas.  42.  On  the 
other  hand,  the  porter  performs  no  service 
connected  with  the  operation  of  the  train 
hj  the  railroad  company.  In  fact,  when  a 
paaeenger  purchases  a  berth  in  a  Pullman 
car  he  must  look  entirely  to  the  Pullman 
Company  for  the  services  of  a  porter.  In 
12  Am.  &  £ng.  £nc.  Law,  2d  ed.  004,  the 
rule  is  laid  down  that,  "where  a  palace  car 
is  rim  as  part  of  a  train  under  a  contract 
between  the  palace  car  company  and  the 
railroad  company,  the  employees  of  the  two 
companies  are  not,  it  has  been  held,  fellow 
servants,"  citing  Hughson  v.  Richmond  & 
D.  R.  Co.  supra.  This  rule  has  been  fol- 
lowed in  McDermon  v.  Southern  P.  Co.  122 
Fed.  669,  Russell  v.  Pittsburgh,  C.  C.  &  St. 
L.  R.  Co,  and  Chicago,  R.  I.  &  P.  R.  Co. 
V.  Hamler,  supra;  Denver  &  R.  G.  R.  Co.  v. 
Whan,  39  Colo.  230,  11  L.RA.(N.S.)  432, 
89  Pac.  39,  12  Ann,  Cas.  732. 

Counsel  for  plaintiff  place  strong  reliance 
upon  the  decision  in  the  case  of  Oliver  v. 
Northern  P.  R.  Co.  196  Fed.  432.  In  that 
case  the  railroad  company  and  the  Pullman 
Company  were  the  joint  owners  of  the  Pull- 
man car  in  which  Oliver,  the  porter,  was 
killed.  The  car  was  owned  by  the  two  com- 
panics  under  a  contract  which,  among  other 
things,  provided:  "The  cars  owned  jointly 
by  the  railroad  company  and  the  Pullman 
Company  shall  be  known  as  association  cars, 
the  Pullman  Company  having  the  manage- 
ment thereof;  and  all  obligations  of  the 
Pullman  Company  with  respect  to  the  oper- 
ation of  said  cars  shall  be  assumed  and 
borne  by  the  Association.  .  .  .  The  As- 
sociation shall  furnish  with  each  of  such 
sleeping  cars,  one  or  more  employees,  as 
may  be  required,  whose  duties  shall  be  to 
collect  fares  from  passengers  occupying 
such  cars,  for  the  use  of  seats  or  berths, 
and  generally  to  wait  upon  and  provide  for 
the  comfort  of  passengers  therein;  such 
employees  at  all  times  to  be  subject  to  the 
rules  of  the  railroad  company  governing  its 
own  employees.  The  Association  shall  also 
furnish  employees  who  shall  have  charge  of 
all  the  sleeping  cars  used  under  this  con- 
tract." Distinguishing  that  case  from  the 
cases  of  the  class  to  which  the  one  at  bar 
belongs,  the  court  said:  ''The  relations  ex- 
isting between  the  railway  company  and 
the  Pullman  Company  in  this  case,  and  con- 
sequently the  relations  existing  between 
the  railway  company  and  the  porter  on  the 
Pullman  car,  di^er  widely  from  those  dis- 
closed in  the  numerous  cases  cite4  in  argu- 
ment, where  it  was  held  that  a  porter  on  a 
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Pullman  car  was  not  an  employee  of  the 
railroad  company  over  whose  tracks  the 
Pullman  car  was  operated."  After  discuss- 
ing the  contract  by  which  the  Association, 
consisting  of  the  Pullman  Company  and  the 
railway  company,  had  been  formed,  the 
court  further  said:  'It  will  thus  be  seen 
that  the  railway  company  was  the  owner 
of  a  half  interest  in  the  Pullman  car  upon 
which  the  deceased  porter  was  employed, 
and  that  the  deceased  was  employed  by  an 
Association  of  which  the  railway  company 
was  a  part«  True,  the  Pullman  Company 
was  the  manager  for  the  Association,  but  in 
that  respect  it  was  simply  an  agent  for  the 
railway  company.  Stripped  of  matters  of 
mere  form,  the  railway  company  and  the 
Pullman  Company  operated  this  car  jointly 
for  their  joint  benefit,  and  employed  the 
porter  jointly."  It  thus  appears  that  there 
is  no  such  analogy  between  the  two  cases 
as  will  afford  any  relief  to  plaintiff. 

This  brings  us  to  the  contract  of  employ- 
ment. It  is  not  in  conflict  with  §  5  of  the 
act  of  1908,  which  provides:  "That  any 
contract,  rule,  regulation,  or  device  what- 
soever, the  purpose  or  intent  of  which  shall 
be  to  enable  any  common  carrier  to  exempt 
itself  from  any  liability  created  by  this  act, 
shall  to  that  extent  be  void."  This  provi- 
sion must  be  construed  in  relation  to  the 
act  which  relates  alone  to  railroad  em- 
ployees engaged  in  interstate  commerce. 
Plaintiff,  not  occupying  that  relation  to  de- 
fendant, cannot  avail  himself  of  it  to  defeat 
his  contract  of  employment.  Stripped,  there- 
fore, of  all  connection  with  the  act  of  1908, 
the  contract  of  employment  furnishes  a 
complete  bar  to  plaintiff's  right  to  recover 
in  this  action.  Baltimore  &  0.  S.  W.  R.  Co, 
V.  Voigt,  176  U.  S.  498,  44  L.  ed.  660,  20 
Sup.  Ct.  Rep.  385. 

There  is  no  importance  to  be  attached 
to  the  mere  fact  that  after  the  execution 
of  the  contract  of  employment  plaintiff's 
salary  was  increased,  and  he  was  assigned 
the  additional  duty  of  occasionally  collect- 
ing railroad  tickets.  This  did  not  relieve 
him  from  the  obligations  of  his  contract. 
It  did  not  affect  his  waiver  of  right  to  main- 
tain this  action  against  defendant  company. 
He  was  originally  employed  as  a  Pullman 
porter,  and  at  the  time  of  the  alleged  acci- 
dent still  retained  that  position. 

The  other  errors  assigned  are  of  no  im- 
portance, and  will  not  be  considered.  The 
judgment  is  affirmed  with  costs. 

Affirmed  by  the  Supreme  Court  of  the 
United  States,  April  6,  1915,  237  U.  S.  84, 
59  L.  ed,  ^,  36  Sup.  Ct.  Rep.  491. 
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KANSAS  SUPREME  COURT. 

STATE  OF  KANSAS,  Appt., 

V. 

BELLE  SPRINGS  CREAMERY  COM- 
PANY. 

(83  Kan.  389,  111  Pac.  474,) 

Dcflnltion  — «  person. 

1.  The  word  **person"  being  the  second 
word  in  §  9762,  Gun,  Stat.  1009,  includes  a 
corporation  as  well  as  a  natural  person. 

Indictment  —  statutory  language. 

2.  The  complaint  set  forth  in  this  case 
charges  the  offensie  substantially  in  the 
language  of  §  9762,  Gen.  Stat.  1909,  except 
as  to  the  proviso  at  the  end  of  such  section, 
and  is  not  defective  by  reason  of  the  failure 
to  negative  such  proviso. 

Weights  and  measures  —  statutory  reg- 
ulation —  oonstitntlonality. 

3.  Sections  9761  and  9752,  Gen.  Stat. 
1909,  are  not  unconstitutional  and  void  as 
being  repugnant  to  either  §  17,  art.  2,  of 
the  Constitution  of  the  state  of  Kansas, 
or  to  the  14th  Amend niont  to  the  Constitu- 
tion of  the  United  States. 

(November  6,  1910.) 

APPEAL  by  the  State  from  a  judgment 
of  the  District  Court  for  Saline 
County,  sustaining  a  motion  to  quash  the 
amended  complaint  in  a  prosecution  charg- 
ing defendant  with  selling  butter  under 
statutory  weight.    Reversed. 

Statement  by  Smith,  J.: 

This  is  a  prosecution  commenced  before 
D.  R.  VYagstaff,  a  justice  of  the  peace  of  the 
city  of  Salina,  in  Saline  county,  Kansasj 
against  P.  F.  Edquist  and  the  Belle 
Springs  Creamery  Company,  a  corporation. 
The  defendant  Edquist  filed  his  mo- 
tion to  quash  the  amended  complaint  on 
February  9,  1910,  which  motion  was  by  Jus- 
tice Wagstaff  denied.  Thereafter  trial 
was  had,  Edquist  was  acquitted,  and  the 
creamery  company  was  convicted.  The  cor- 
poration appealed  its  case  to  the  district 
court  and  there  refiled  the  motion  to  quash. 
The  district  court  sustained  the  motion 
and  the  state  appeals.    The  prosecution  was 

Headnotes  by  Smith,  J. 

Note.  —  As  to  criminal  responsibility  of 
corporation,  see  pages  40  et  seq.  of  the  note 
to  Com.  V.  Sacks,  43  L,R.A.(N,S.)  2,  cover- 
ing the  general  subject  of  the  criminal  lia- 
bility of  master  for  acts  of  servant. 

Specifically,   as  to  the  criminal   respon- 
sibility of  a  corporation  for  homicide,  see 
note  to  People  v.  Rochester  R.  &  Light  Co. 
21  L.R.A.(N.S.)  998. 
L.R.A.1915D. 


commenced  under  §§  1751  and  9762  of  the 
General  Statutes  of  1909,  which  provide: 

"Sec.  14.  A  print,  or  package  of  butter 
shall  contain  16  ounces  avoirdupois,  and 
when  a  print  or  package  of  butter  contain- 
ing less  than  16  ounces  avoirdupois  shall 
be  sold  its  net  weight  shall  be  disclosed  by 
the  seller  to  the  buyer,  or  a  statement  of 
the  net  weight  be  made  upon  a  label  at- 
tached thereto. 

"Sec.  16.  A  person  who,  by  himself  or 
by  his  servant  or  agent,  or  as  the  servant 
or  the  agent  of  another,  .uses  a  weight, 
measure,  balance  .or  measuring  device  that 
is  false  and  does  not  confoirni  to  the  au- 
thorized standard  for  determining  the 
quantity  of  any  commodity  or.  article  of 
merchandise,  or  sells  or  exposes  for  sale  less 
than  the  quantity  which  he  represents,  or 
sells  or  offers  for  sale  commodities  in  a 
manner  contrary  to  law,  shall  be  deemed 
guilty  of  a  misdemeanor,  and  shall,  upon 
conviction  thereof,  be  fined  in  a  sum  of  not 
less  than  $6  nor  more  than  $100,  or  by 
imprisonment  in  the  county  jail,  for  not 
more  than  ninety  days,  or  by  both  such  fine 
and  imprisonment.  He  shall  also  be  liable 
to  tlie  injured  party  in  double  the  amount 
of  the  property  wrongfully  taken  or  not 
given^  and  $10  in  addition  thereto,  to  be 
recovered  in  any  court  of  competent  juris- 
diction. The  selling  and  delivery  of  any 
commodity  or  article  of  merchandise  shall 
be  prima  facie  evidence  of  representations 
on  the  part  of  the  vendor  that  the  quantity 
sold  and  delivered  was  the  quantity  bought 
by  the  vendee.  There  shall  be  taken  into 
consideration  the  usual  and  ordinary  leak- 
age, evaporation  or  waste  that  there  may 
be  from  the  time  the  package  is  filled  by 
the  vendor  until  the  selling  of  tlie  same; 
a  slight  variation  from  the  stated  weight, 
measure  or  quantity  for  individual  pack- 
ages is  permissible,  provided  this  variation 
is  as. often  above  as  below  the  weight,  meas- 
ure or  quantity  stated." 

The  first  count  of  the  amended  complaint 
reads:  "A.  E.  Ice,  being  duly  sworn  ac- 
cording to  law,  on  oath  says:  That  the 
said  defendant  on  or  about  the  3d  day  of 
September,  1909,  in  the  said  county  of 
Saline  and  state  of  Kansas,  then  and  there 
did  unlawfully  expose  for  sale  and  sell  and 
deliver  to  D.  W.  Witwer  and  J.  C.  Stevens, 
partners  doing  business  under  the  firm 
name  and  style  of  Witwer  &  Stevens,  one 
certain  print  and  package  of  butter,  which 
said  print  and  package  of  butter,  after 
taking  iiito  consideration  the  usual  and 
ordinary  leakage,  evaporation,  and  waste 
from  the  time  the  same  was  filled  until  it 
was  sold  aAd  exposed  for  sale  as  aforesaid, 
did  not  then  and  there  weigh  16  ounces 
avoirdupois,  and  which  said  print  and  pack- 
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age  of  butter  did  not  then  and  there  have 
a  label  attached  thereto  with  the  net  xi'eight 
thereon,  and  the  said  defendant  did  not 
then  and  there  disclose  the  net  weight  of 
said  print  and  package  of  butter  so  sold 
and  exposed  for  sale  as  aforesaid  to  the 
buyer  thereof,  and  that  the  said  defendant, 
the  Belle  Springs  Creamery  Company,  is  a 
corporation  duly  organized  and  doing  busi- 
ness under  the  laws  of  the  state  of  Kansas; 
contrary  to  the  statutes  in  such  cases  made 
and  provided,  and  against  the  peace  and 
dignity  of  the  state  of  Kansas.*'  Each  of 
the  other  counts  of  the  complaint  is  sim- 
ilar to  the  first  count,  except  that  other  and 
different  sales  are  alleged  in  each  count 
from  that  specified  In  the  first  count. 

Messrs.  F.  S.  Jackson,  Attorney  Gen- 
eral, John  Marshall,  and  Charles  D. 
Shukers,  Assistant  Attorneys  General,  and 
Frank  T.  Knittle,  for  the  State: 

Where  the  statute  sets  out  the  acts  which 
constitute  an  offense,  a  complaint  or  infor- 
mation which  follows  the  statute  is  suffi- 
cient. 

State  V.  Seely,  65  Kan.  185,  69  Pac.  163 ; 
State  V.  Foster,  30  Kan.  365,  2  Pac.  628; 
State  V.  Bellamy,  63  Kan.  144,  65  Pac.  274, 
14  Am.  Crim.  Rep.  497;  10  Enc.  PI.  &  Pr. 
483;  State  v.  Tanner,  50  Kan.  365,  31  Pac. 
1096 ;  State  v.  Ready,  44  Kan.  697,  26  Pac. 
58;  State  v.  Gavigan,  36  Kan.  327,  13 
Pac.  554 ;  State  v.  Beverlin,  30  Kan.  612,  2 
Pac.  630;  Com.  v.  Bartholomew,  17  Ky.  L. 
Rep.  1133,  33  S.  W.  840. 

The  word  "person,"  as  used  in  the  stat- 
ute, incudes  corporations. 

Williams  v.  Metropolitan  Street  R.  Co. 
08  Kan.  17,  64  L.R.A.  794,  104  Am.  St.  Rep. 
377,  74  Pac.  600,  1  Ann.  Cas.  6;  State  ex 
rel.  Kellogg  v.  Atchison  County,  44  Kan. 
188,  24  Pac.  87;  State  v.  Herold,  9  Kan. 
194;  North  Missouri  R.  Co.  v.  Akers,  4 
Kan.  470,  96  Am.  Dec.  183;  Standard  Oil 
Co.  v.  State,  117  Tenn.  618,  10  L.R.A.(N.S.) 
1015,  100  S.  W.  706 ;  West  Virginia  Transp. 
Co.  v.  Standard  Oil  Co.  50  W.  Va.  611,  56 
L.R.A.  804,  88  Am,  St.  Rep.  895,  40  S.  E.  591 ; 
10  Cyc.  1208,  H  8;  Thomp.  Corp.  2d  ed. 
§  5455;  United  States  v.  MacAndrews  &  F. 
Co.  149  Fed.  835;  State  v.  Baltimore  &  0. 
R.  Co.  16  W.  Va.  362,  36  Am.  Rep.  803; 
Telegram  Newspaper  Co.  v.  Com.  172  Mass. 
294,  44  L.R.A.  159,  70  Am.  St.  Rep.  280, 
52  N.  E.  445;  State  v.  Williamfl,  74  Kan. 
180,  85  Pac.  938;  State  v.  Boogher,  3  Mo. 
.  App.  442;   State  v.  Bancroft,  22  Kan.  170. 

A  general  law  has  a  uniform  operation 
throughout  the  state,  if  it  applies  to  all 
persons  operating  within  its  terms.  This  is 
a  general  act  applying  to  all  persons  who 
expose  for  sale  and  sell  butter  within  the 
L.R.A.1915D. 


state  of  Kansas,  and  is  not  repugnant  to 
§  17  of  article  2  of  the  Constitution. 

Noffzigger  v.  McAllister,  12  Kan.  321; 
Keyes  v.  Snyder,  15  Kan.  143;  McBride  v. 
Reitz,  19  Kan.  123;  Norton  County  v. 
Shoemaker,  27  Kan.  77;  State  v.  Butts,  31 
Kan.  537,  2  Pac.  618;  Koester  v.  Atchison 
County,  44  Kan.  141,  24  Pac.  65;  Eich- 
holtz  v.  Martin,  53  Kan.  486,  36  Pac.  1064; 
McAunich  v.  Mississippi  &  M.  R.  Co.  20 
Iowa,  338;  Iowa  Electric  Medical  College 
Asso.  V.  Schrader,  87  Iowa,  659,  20  L.R.A. 
355,  55  N.  W.  24;  Chicago  v.  Bowman 
Dairy  Co.  234  HI.  294,  17  L.R.A.(N.S.)  684, 
123  Am.  St.  Rep.  100,  84  N.  E.  913,  14  Ann. 
Cas.  700;  Chesney  v,  McClintock,  61  Kan. 
100,  58  Pac.  99*3;  Campbell  v.  Labette 
County,  63  Kan.  377,  65  Pac.  679;  State  ex 
rel.  Godard  v.  Downs,  60  Kan.  788;  Tar- 
man  V.  Atchison,  69  Kan.  483,  77  Pac.  Ill; 
Parker-Washington  Co.  v.  Kansas  City,  73 
Kan.  722,  85  Pac.  781;  State  ex  rel.  Jack- 
son V.  Butler  County,  77  Kan.  527,  94  Pac. 
1004. 

The  statute  is  within  the  police  power  of 
the  state,  and  is  for  the  purpose  of  prevent- 
ing fraud,  and  to  compel  persons  and  cor- 
porations to  give  16  ounces  of  butter  for  a 
pound. 

19  Cyc.  1087;  Chicago  v.  Bowman  Dairy 
Co,  234  111.  294,  17  L.R.A.(N.S.)  684,  123 
Am.  St.  Rep.  100,  84  N.  E.  913,  14  Ann.  Cas. 
700;  Com.  v,  McArthur,  152  Mass.  522,  25 
N.  E.  836 ;  Blaker  v.  Hood,  53  Kan.  509,  24 
L.R.A.  854,  36  Pac.  1115;  State  v.  Wilson, 
61  Kan.  32,  47  L.R.A.  71,  58  Pac.  981; 
McLean  v.  State,  81  Ark.  304,  126  Am.  St. 
Rep.  1037,  98  S.  W.  729,  11  Ann.  Cas.  72; 
Kansas  P.  R.  Co.  v.  Mower,  16  Kan.  573; 
Eaton  v.  Kegan,  114  Mass.  433;  People  v. 
Wagner,  86  Mich.  594,  13  L.R.A.  286,  24 
Am.  St.  Rep.  141,  49  N.  W.  609;  Powell 
v.  Pennsylvania,  127  U.  S,  678,  32  L.  ed. 
253,  8  Sap.  Ct.  Rep.  992,  1257;  30  Am.  & 
Eng.  Enc.  Law,  461,  456;  Meffert  v.  State 
Bd.  of  Medical  Registration  (Meffert  v. 
Packer)  66  Kan.  710,  1  L.R.A.(N.S.)  811, 
72  Pac.  247;  Isenhour  v.  State,  157  Ind. 
517,  87  Am.  St.  Rep.  229,  62  N.  E.  40; 
Blue  V.  Beach,  165  Ind.  131,  50  L.R.A,  64, 
80  Am.  St.  Rep.  195,  56  N.  E.  89;  State  Bd. 
of  Health  v.  Roy,  22  R.  I,  538,  48  Atl.  802 ; 
State  ex  rel.  Atty.  Gen.  v.  Capital  City 
Dairy  Co.  62  Ohio  St.  350,  57  L.R.A.  181, 
57  N.  E.  62. 

Messrs.  6.  W.  Hard,  Arthur  Hurd,  and 
Ferry,  Doran,  &  Ma^aw,  for  appellee: 

The  complaint  is  insufficient. 

Evans  v.  United  States,  153  U.  S.  598, 
38  L.  ed.  835,  14  Sup.  Ct.  Rep.  934,  9  Am. 
Crim.  Rep.  608;  1  Archbold,  Crim.  Pr.  & 
PI.  p.  265,  note  1;  State  v.  Godfrey,  24 
Me.  232,  41  Am.  Dec.  382;  1  Chitty,  Crim. 
Law,  p.  284;  State  v.  Gurney,  37  Me.  149; 
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Bishop,  Crim.  Proc.  §§  631-642;.  Whartcm, 
Crim.  PL  &  Pr.  §§  239-241 ;  State  v.  Decker, 
52  Kan.  193,  34  Pac.  780;  State  v.  Burkett, 
51  Kan.  176,  32  Pac.  926;  State  v.  Hayes, 
50  Kan.  61,  61  Pac.  906;  State  ▼.  Conley, 
1  Kan.  App.  124,  41  Pac.  980. 

The  Kansas  legislature  did  not  intend 
this  act  to  apply  to  corporations. 

Tynan  v.  Walker,  35  Cal.  634,  95  Am. 
Dec.  162;  Ezekiel  v.  Dixon,  3  Ga.  146;  Atty. 
Gen.  V.  Bank  of  Michigan,  Harr.  Cb. 
(Mich.)  316;  Storms  v.  Stevens,  104  Ind. 
46,  3  N.  E.  401;  Woodbury  v.  Berry,  18 
Ohio  St.  466;  Hadden  v.  The  Collector 
(Hadden  v.  Barney)  6  Wall.  107,  18  L.  ed. 
518;  Dudley  v.  Reynolds,  1  Kan.  285; 
Tompkins  v.  First  Nat.  Bank,  18  N.  Y. 
Supp.  234. 

In  order  to  &(how  that  the  state  is  exer- 
cising its  police  power  in  a  reasonable  and 
constitutional  manner,  the  complaint  should 
state  the  facts.  It  should  state  the  weight 
of  the  package  sold,  and  it  would  then  be  a 
question  of  law  whether,  assuming  the 
statements  of  facts  to  be  true,  the  statute 
has  been  violated. 

Ez  parte  Dietrich,  149  Cal.  104,  6  L.R.A. 
(N.S.)   873,  84  Pac.  770. 

Mr.  Z.  C.  Millikln  also  for  appellee. 

Smith,  J.,  delivered  the  opinion  of  the 
court : 

A  number  of  objections  made  to  the  coin- 
plaint  are  argued  in  the  briefs  together, 
and  are,  in  substance,  that  the  complaint  is 
not  sufficiently  definite  and  certain  as  to 
the  facts  constituting  the  alleg^  offense 
herein  charged.  It  is  especially  urged  that 
the  statute  establishes  a  certain  weight  for 
a  print  or  package  of  butter,  and  that  the 
complaint  does  not  inform  the  accused 
whether  it  was  a  print  or  a  package  which 
is  alleged  to  have  been  sold  short  of  such 
weight.  It  is  a  matter  of  conunon  knowl- 
edge that  formerly  butter  was  retailed  in 
prints  of  about  1  pound  weight  each;  that 
more  recently,  for  cleanliness  and  attrac- 
tiveness, butter  has  been  put  up  and  sold  in 
packages  of  about  the  same  weight;  and 
that  at  and  before  the  passage  of  the  act 
both  (print  and  package)  were  generally 
understood  as  a  measure  of  the  same 
amount  in  weight — 1  pound.  The  legisla- 
ture, in  passing  the  act  of  which  the  quoted 
sections  are  a  part,  is  presumed  to  have 
used  the  terms  in  accordance  with  common 
usage.  In  fact,  in  the  latter  part  of  §  15 
the  word  '^package"  is  used  in  lieu  of  "print 
or  package,"  and  the  word  "packages"  in 
lieu  of  "prints  or  packages."  The  act  is 
entitled,  "An  Act  Concerning  Weights  and 
Measures  and  the  R^ulation  Thereof." 
Laws  1909,  chap.  264.  Section  14  estab- 
lishes the  size  of  a  measure  of  butter, 
L.R.A.1915D. 


whether  the  measure  be  called  a  print  or  a 
package.  The  words  are  used  synonymously 
as  to  the  quantity  designated  thereby.  One 
measure  was  established  under  two  well- 
recognized  names.  As  in  the  sale  of  pota- 
toes by  measure,  an  abuse  had  arisen  by 
the  use  of  a  measure  of  smaller  content 
than  was  indicated  to  the  public  by  the 
name  of  the  measure  used.  To  correct  this 
abuse  the  statute  in  question  was  enacted. 
The  objection  is  based  upon  the  assumption 
that  two  different  measures  are  designated 
by  the  act.  The  objection  therefore  is  not 
tenable. 

Several  objections  were  urged  which  ap- 
pear to  be  criticisms  of  the  language  of 
the  complaint  even  where  it  follows  the 
exact  language  of  the  statute  in  defining 
the  crime.  Th^e  objections  we  will  not 
discuss  seriatini.  Suffice  it  to  say  that  the 
statute  is  not  susceptible  of  some  of  the 
constructions  attempted  to  be  placed  upon 
it,  and,  while  probably  the  crime  is  not 
defined  therein  as  clearly  as  it  might  be,  yet 
the  definition  seems  to  be  intelligible,  and 
the  complaint  follows  closely  the  language 
thereof.  It  does  not  negative  the  proviso 
or  exception  in  the  last  sentence  of  the 
section,  of  which  we  will  speak  later. 

The  objection  that  the  complaint  is  bad 
for  duplicity  is  completely  answered  in  the 
ca^e  of  State  v.  Sherman,  81  Kan.  874,  135 
Am.  St.  Rep.  403,  107  Pac.  33.  The  ex- 
posing for  sale  and  selling,  as  charged, 
appears  to  have  been  simultaneous  and  each 
as  a  part  of  one  act. 

Again,  it  is  contended  that  even  if  the 
statute  recites  facts  which  constitute  the 
offense,  and  if  (as  has  been  repeatedly  held 
by  this  court)  the  complaint  is  sufficient  so 
far  as  it  follows  the  language  of  the  statute 
in  describing  the  offense,  still  this  com- 
plaint is  bad  in  that  it  does  not  negative 
the  exception  or  provision  contained  in  the 
last  sentence  of  §  16,  which  reads:  "A 
slight  variation  from  the  stated  weight, 
measure  or  quantity  for  individual  pack- 
ages is  permissible,  provided  this  variation 
is  as  often  above  as  below  the  weight, 
measure  or  quantity  stated."  Laws  1909, 
chap.  264,  Gen.  Stat.  1909,  §  9752.  This  is  in 
fact  an  independent  sentence,  although  as 
punctuated  in  the  statute  it  is  separated 
only  by  a  semicolon  from  the  preceding 
sentence.  It  forms  no  part  of  the  defini- 
tion of  the  offense  charged,  but  is  a  proviso, 
or,  at  most,  an  exception  thereto.  The  pro- 
vision simply  excepts  sales  where  the  varia- 
tion in  weight  is  slight,  and  is  as  frequently 
above  as  below  the  weight  expressly  stated, 
or  the  weight  implied  in  the  absence  of 
the  required  label.  In  such  case  it  is  not 
necessary  to  n^ative  the  exception.  See 
State   V.   Thompson,   2  Kan.  432;    Kansas 
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City  ▼.  Garnier,  67  Kan.  412,  46  Pac.  707; 
State  V.  Tburman,  65  Kan.  90,  68  Pac. 
1081 ;  State  v.  Buis,  83  Kan.  273,  111  Pac. 
189. 

The  more  serious  contentions  in  this  case 
are:  (1)  That  the  statute  in  question  is 
not  in  terms  made  applicable  to  corpora- 
tions. (2)  If  intended  to  apply  to  corpo- 
rations, it  is  in  violation  of  §  17,  art.  2,  of 
the  Constitution  of  Kansas  for  the  reason 
that  it  cannot  have  a  uniform  operation 
throughout  the  state;  the  penalty  pre- 
scribed being  a  fine  or  imprisonment  in  jail, 
or  both,  in  the  discretion  of  the  court. 
(3)  That  the  "sections  of  the  act  in  ques- 
tion are  repugnant  to  the  14th  Amendment 
to  the  Constitution  of  the  United  States  in 
depriving  persons  of  liberty  and  property 
without  due  process  of  law,  etc.;  the  de- 
fendant being  a  resident  of  Kansas  and  of 
the  United  States. 

As  to  the  first  objection,  it  is  practically 
conceded  by  the  defendant  that  if  the  stat- 
ute in  question  had  expressly  or  by  clear 
intendment  been  made  applicable  to  corpo- 
rations, and  had  provided  for  a  fine  only,  it 
would  have  been  valid;  also,  that  it  de- 
volves upon  this  court  to  determine  what 
was  the  intention  of  the  legislature  in 
enacting  the  law  as  to  whether  or  not  it 
was  to  apply  to  corporations.  It  was 
formerly  held  that  a  corporation  could  only 
be  indicted  for  a  failure  to  perform  some 
duty,  and  not  for  malfeasance;  but  it  is 
now  generally  held  that  corporations  may 
be  indicted  for  malfeasance  or  misfeasance, 
and  may  be  civilly  held  responsible  for  the 
acts  of  their  officers  and  agents.  In  some  of 
the  states  this  is  as  far  as  the  law  has  pro- 
gressed. In  some  other  states  it  is  held 
that  a  corporation  may  be  held  criminally 
responsible  for  an  act  denounced  by  the 
statute,  which  does  not  include,  as  a  neces- 
sary ingredient,  wrongfiil  intent;  it  being 
in  some  cases  remarked  that  a  corporation, 
having  no  soul,  cannot  have  a  criminal  in- 
tent. As  early  as  1854  Justice  Bigelow,  in 
the  opinion  in  the  case  of  Com.  v.  New 
Bedford  Bridge,  2  Gray,  339,  said: 
"The  indictment  in  the  present  case  is  for 
a  nuisance.  The  defendants  contend  that 
is  cannot  be  maintained  against  them,  on 
the  ground  that  a  corporation,  although 
liable  to  indictment  for  nonfeasance,  or  an 
omission  to  perform  a  legal  duty  or  obliga- 
tion, is  not  amenable  in  this  form  of  prose- 
cution for  a  misfeasance,  or  the  dr!  -^  of 
any  act  unlawful  in  itself  and  injurious 
to  the  rights  of  others.  There  are  dicta 
in  some  of  the  earlv  cases  which  sanction 
til  is  broad  doctrine,  and  it  has  been  thonci* 
copied  into  text  writers,  and  adopted  fo 
its  full  extent  in  a  few  modem  decisions. 
But,  if  it  ever  had  any  foundation,  it  has 
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its  origin  at  a  time  when  corporations  were 
few  in  number,  and  limited  in  their  powers 
and  in  the  purposes  for  which  they  were 
created.  Experience  has  shown  the  neces- 
sity of  essentially  modifying  it;  and  the 
tendency  of  the  more  recent  cases  in  courts 
of  the  highest  authority  has  been  to  extend 
the  application  of  all  legal  remedies  to 
corporations,  and  assimilate  them,  as  far 
as  possible,  in  their  legal  duties  and  re- 
sponsibilities, to  individuals.  To  a  certain 
extent,  the  rule  contended  for  is  founded 
in  good  sense  and  sound  principle.  Cor- 
porations cannot  be  indicted  for  offenses 
which  derive  their  criminality  from  evil 
intention,  or  which  consist  in  a  violation  of 
those  social  duties  which  appertain  to  men 
and  subjects.  They  cannot  be  guilty  of 
treason  or  felony;  of  perjury  or  offenses 
against  the  person.  But,  beyond  this,  there 
is  no  good  reason  for  their  exemption  from 
the  consequences  of  unlawful  and  wrongful 
acts  committed  by  their  agents  in  pursu- 
ance of  authority  derived  from  them.  Such 
a  rule  would,  in  many  cases,  preclude  all 
adequate  remedy,  and  render  reparation  for 
an  injury  committed  by  a  corporation  im- 
possible; because  it  would  leave  the  only 
means  of  redress  to  be  sought  against  irre- 
sponsible servants,  instead  of  against  those 
who  truly  committed  the  wrongful  act  by 
commanding  it  to  be  done.  There  is  no 
principle  of  law  which  would  thus  furnish 
immunity  to  a  corporation.  If  they  com- 
mit a  trespass  on  private  property,  or 
obstruct  a  way,  to  the  special  injury  and 
damage  of  an  individual,  no  one  can  doubt 
their  liability  therefor.  In  like  manner, 
and  for  the  same  reason,  if  they  do  similar 
acts  to  the  inconvenience  and  annoyance  of 
the  public,  they  are  responsible  in  the  form 
and  mode  appropriate  to  the  prosecution 
and  punishment  for  such  offenses.  .  .  . 
If,  therefore,  the  defendants  have  been 
guilty  of  a  nuisance,  by  obstructing  un- 
lawfully a  navigable  stream,  an  indictment 
may  well  be  maintained  against  them.'* 
(pp.  345,  346.) 

Since  the  decision  in  that  case  the  law 
has  rapidly  devc^^oped  in  favor  of  holding 
corporations  criminally  responsible  for  the 
commission  of  acts  denounced  as  criminal 
by  statutes,  especially  where  a  specific  in- 
tent is  not  an  essential  ingredient  of  the 
crime.  This  has  been  held  in  several  Fed- 
eral decisions  and  by  decisions  in  the  courts 
of  last  resort  in  several  of  the  states.  In 
United  States  v.  New  York  Herald  Co. 
(C.  C.)  159  Fed.  296,  it  is  held:  "A  cor- 
poration has  capacity  to  commit  the  crime 
of  mailing  obscene,  nonmailable  matter, 
prohibited  by  Rev.  Stat.  §  3893,  as  amended, 
p.  2658."  (Syllabus.)  A  demurrer  to  the 
indictment  in  that  case  was  overruled,  al- 
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though  the  penalty  ptedcribed  by  the  statute 
was  a  fine  or  imprisonment  at  hard  labor,  or 
both.  It  is  further  held  in  that  case:  **Rey. 
Stat.  §  3893,  as  amended,  describes  certain 
nonmailable  matter,*  and  provides  that  any 
person  who  shall  knowingly  deposit,  or  cause 
to  be  deposited,  for  mailing  or  delivery, 
anything  declared  by  the  section  to  be  non- 
mailable, shall  fof  each  offense  be  fined,  on 
•conviction,  or  imprisoned  at  hard  labor,  or 
both,  etc.  Held,  that  such  section  was 
applicable  to  a  '  orporation  organized  "for 
the  purpose  of  publishing  a  newspaper,  and 
that  proof  of  the  mailing  by  such  corpora- 
tion of  its  newspaper,  containing  obnoa[iou8 
matter,  was  sufficient  to  show  that  the  cor- 
poration had  knowledge  thereof."  (Sylla- 
bus.) 

It  is  said  in  People  ▼.  Palermo  Land  ft 
Water  Co.  4  Gal.  App.  717,  89  Pac.  723: 
**TIiere  is  no  reasonable  foundation  in  the 
nature  of  things  or  such  intrinsic  differ- 
ence between  corporations  and  natural  per- 
sons of  which  I  am  aware  that  requires 
the  application  of  a  measure  of  jurisdic- 
tion over  an  offense  committeed  by  a  cor- 
poration different  from  that  to  be  invoked 
where  an  individual  is  charged  with  the 
aame  or  similar  crime." 

It  is  said  in  Southern  Bxp.  Co,  ▼.  State, 
1  Ga.  App.  700,  68  S.  E.  67:  ''The  respon- 
sibility of  corporations  for  violation  of 
penal  laws,  though  developed  by  gradual 
evolution,  is  well  settled  and  necessary. 
A  corporation  can  be  guilty  of  the 
offense  of  furnishing  liquors  to  a  minor, 
if  such  liquors  be  delivered  to  a  minor  by 
the  agent  of  the  corporation  in  the  course 
of  its  business,  or  if  such  agent  knowingly 
permits  such  delivery  by  another."  (Syl- 
labus.) 

Among  the  states  upholding  the  doctrine 
that  a  corporation  may  be  indicted  for  mis- 
feasance and  for  a  violation  of  acts  pro- 
hibited by  statute,  cited  in  12  Century 
Dig.  §  2138,  are  Illinois,  Kentucky,  New 
Jersey,  New  York,  Ohio,  and  Tennessee. 
Other  states,  notably  Indiana  and 
Maryland,  hold  to  the  ancient  doctrines 
that  a  corporation  cannot  be  indicted  for 
misfeasance.  In  several  of  the  states  cited 
there  is  a  statutoiy  provision  that  the  word 
"person,"  where  used  in  the  criminal  stat- 
ute, includes  corporations.  There  is  no 
such  provision  in  this  state,  and  we  do  not 
find  any  decision  in  this  state  which  so 
holds,  although  in  the  case  of  State  v.  Wil- 
liams, 74  Kan.  180,  85  Pac.  038,  it  was  said 
that  the  word  "person"  used  in  §  314  of 
crimes  and  punishments  (Gen.  Stat.  1909, 
§  2814),  referring  to  the  person  libeled,  in- 
cludes a  corporation.  The  question  may 
well  be  asked,  if  the  word  "person"  used 
to  designate  one  libeled,  includes  a  corpo- 
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ration,  why  it  should  not  also  include  the 
corporation  if  the  same  word  were  used  to 
designate  the  one  guilty  or  supposed  to  be 
guilty  of  the  libel.  The  statute  in  question 
(§  15)  by  its  language,  ''a  person  who,  by 
himself,  or  his  servant  or  agent,  or  as  the 
servant  or  agent  of  another,  uses,"  etc.,  seems 
almost  to  suggest  that  the  word  "person" 
here  was  intended  to  include  a  corporation. 
The  statute  was  enacted  to  prevent  a  par- 
ticular abuse,  and  it  is  a  matter  of  common 
knowledge  in  the  'state  that  large  corpora- 
tions as  well  as  individuals  were  practis- 
ing the  abuse  of  selling  butter  by  print  and 
package  containing  less  weight  .than  is  re- 
quired by  the  .act,  an4»  it  may  be  said,  oi 
less  weight  than  the  public  generally  un- 
derstood such  prints  or  paokagoB  to  con- 
tain. That  the  individual  who,  after  the 
passage  of  the  act,  should  expose  for  sale 
or  sell  a  print  or  package  of  less  than  the 
prescribed  weight,  should  be  guilty  of  a 
crime;  and  that  a  corporation  might  con- 
duct the  practice  with  impunity,  seems 
revolting  to  all  ideas  of  justice,  and  we 
hold,  in  accordance  with  the  general  tread 
.and  development  of  the  law,  that  the  word 
"person,"  being  the  second  word  in  Laws 
1900,  chap.  264,  §  15,  as  there  used,  in- 
cludes a  corporation. 

As  to  the  second  objection  that  the  statute, 
if  applied  to  corporations,  cannot  have  uni- 
form operation  in  the  state,  the  question 
was  involved  in  the  New  York  Herald  Case, 
supra,  but  seems  not  to  have  been  consid- 
ered of  sufficient  importance  to  merit  dis- 
cussion. In  W.  H.  Small  &  Co.  v.  Com.  134 
Ky.  272,  120  S.  W.  361,  it  is  said:  "That 
an  individual  guilty  of  an  offense  may  be 
both  fined  and  imprisoned,  and  a  corpora- 
tion likewise  guilty  only  fined,  does  not 
affect  the  validity  of  the  statute.  The  ap- 
parent discrimination  grows  out  of  condi- 
tions that  cannot  be  avoided,  and  the 
corporation  that  is  favored  by  the  discrim- 
ination cannot  complain."  It  is  true  only 
the  penalty  of  a  fine  can  be  applied  to  a 
corporation;  whether  the  additional  penalty 
of  imprisonment  in  the  jail  should  ever  be 
applied  to  an  individual  is  a  matter  that 
rests  in  the  discretion  of  the  court.  There 
are  many  other  instances  where  the  same 
question  will  be  raieed;  for  instance,  a 
corporation  may  be  guilty  of  contempt  of 
court  and  can  only  be  fined,  while  an  in- 
dividual may  be  fined  and  imprisoned. 
1  Clark  &  m'.  Priv.  Corp.  §  257;  Telegram 
Newspaper  Co.  v.  Com.  172  Mass.  294,  44 
L.R.A.  159,  70  Am,  St  Rep.  280,  52  N.  E. 
445. 

The  third  contention  that  §§  14  and  15  in 
question  are  void  because  in  violation  of 
the  14th  Amendment  to  the  Constitution 
of  the  United  States,  is  likewise  untenable. 
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They  are  upheld  as  police  regulations,  and 
such  regulations  of  weights  and  measures 
have  stood  upon  the  statute  books  of  this 
state  practically  during  the  entire  existence 
of  the  state,  and  likewise  in  other  states  of 
the  Union. 

We  conclude  that  the  motion  to  quash  the 
complaint  should  not  have  been  sustained. 

The  judgment  is  therefore  reversed,  and 
the  case  is  remanded,  with  instructions  to 
overrule  the  motion  and  proceed  in  ac- 
cordance with  the  views  herein  expressed. 


MASSAOHUSBTTS    StJPREMX:    JITBI- 
OIAIi  COURT. 

MERCHANTS'     LEGAL     STAMP     COM- 
PANY, Appt., 

V. 

WILLIAM  H.  MURPHY  et  aL 
(220  Mass.  281,  107  N.  £.  968.) 

Monopoly  —  trading  stamp  —  contract. 

Contracts  by  which  one  issues  trading 
stamps  to  merchants,  which,  for  the  purpose 
of  suppressing  competition,  prohibit  them 
from  using  the  stamps  of  others,  and  which 
enable  him  to  control  nearly  90  per  cent 
of  the  trading  stamp  business  in  the  local- 
ity, are  within  the  operation  of  a  statute 
declaring  unlawful  and  void  every  agree- 
ment in  violation  of  common  law,  if  thereby 
a  monopoly  in  the  production  or  sale  of 
any  article  or  commodity  tends  to  be 
created. 

(March   1,  1915.) 

APPEAL  by  plaintiflf  from  a  decree  of  the 
Superior    Court    for    Suffolk    County, 
dismissing  a  bill  filed  to  restrain  defend- 


ants from  soliciting  the  custom  of  plain- 
tiff's customers  as  users  of  trading  stamps, 
from  soliciting  trading  stamps  from  cus- 
tomers of  such  customers,  and  from  in- 
ducing or  attempting  to  induce  any  of  its 
customers  to  break  its  contracts  with  it. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Charles  Connor  and  LotJbrop 
Withington,  with  Messrs.  Whipple,  Sears, 
&  Ogden,  for  appellant: 

Contracts  in  restraint  of  trade  are  not 
invalid  and  void  unless  unreaaonable  or 
prohibited  by  statute. 

Anchor  Electric  Co.  v.  Hawkes,  171  Mass. 
101,  41  L.RA.  189,  68  Am.  St.  Rep.  403,  50 
N.  E.  509 ;  Nor  den  felt  v.  Maxim  Nordenfelt 
Guns  &  Ammunition  Co.  [1894],  A.  C.  535, 
63  L.  J.  Ch.  N,  S.  908,  11  Reports,  1,  71  L.  T. 
N.  S.  489,  6  Eng.  Rul.  Cas.  413;  Diamond 
Match  Co.  V.  Roeber,  106  N.  Y.  473,  60 
Am.  Rep.  464,  13  N.  E.  419;  Alger  v. 
Thacher,  19  Pick.  61,  31  Am.  Dec  119 ;  Tay- 
lor V.  Blanchard,  13  Allen,  370,  90  Am. 
Dec.  203;  Sampson  v.  Shaw,  101  Mass.  145, 
3  Am.  Rep.  327;  Bishop  v.  Palmer,  146 
Mass.  469,  4  Am.  St.  Rep.  339,  16  N.  £. 
299;  Dean  v.  Emerson,  102  Mass.  480; 
Gamewell  Fire  Alarm  Teleg.  Co.  v.  Crane, 
160  Mass.  50,  22  L.ILA.  673,  39  Am.  St. 
Rep.  458,  35  N.  £.  98;  Com.  ▼.  Strauss, 
188  Mass.  229,  74  N.  E.  308,  191  Mass. 
645,  11  L.R.A.(N.8.)  968,  78  N.  E.  136,  6 
Ann.  Cas.  842,  decided  under  Rev.  Laws 
1902,  chap.  56,  §  1;  United  Shoe  Machinery 
Co.  V.  LaChapelle,  212  Mass.  467,  99  N.  E. 
289,  Ann.  Cas.  191 3D,  716. 

Contracts,  though  in  restraint  of  trade, 
have  been  repeatedly  upheld  as  legal. 

Anchor  Electric  Co.  v.  Hawkes,  171  Mass. 


Note, ^Trading    stamp    contract   as   a 

mofi^poly. 

For  the  constitutionality  of  statutes  or 
ordinances  forbidding  the  use  of  trading 
stamps,  see  notes  to  Ex  parte  Drexel,  2 
L.R.A.(N.S.)  588;  Denver  v.  Frueauff,  7 
L.R.A.(N.S.)  1131;  District  of  Columbia 
V.  Kraft,  39  L.R.A.(N.S.)  957;  and  State  ex 
rel.  Hartigan  v.  Sperry  &  H.  Co.  49  L.R.A. 
(N.S.)   1123. 

In  Merchants'  Legal  Stamp  Co.  v.  Scott, 
—  Mass.  — -,  107  N.  E.  969,  which  was  de- 
cided at  the  same  time  as  Merchants' 
Legal  Stamp  Co.  v.  Muri»hy,  the  court 
basing  its  decision  upon  the  Murphy  Case, 
holding  that  the  nature  of  plaintiff's  contract 
was  monopolistic  in  its  tendency  and  there- 
fore void,  refused  to  grant  relief  against 
defendant,  who  was  obtaining  stamps  in  ex- 
change for  goods  from  customers  of  plaintiff 
who  came  into  his  store  to  trade,  instead  of 
buying  them  from  the  plaintiff. 

in  Sperry  &  H.  Co.  v.  Fenster,  219  Fed. 
755  (a  decision  of  a  Federal  district  court), 
L.RA.1915D. 


it  appeared  that  the  defendant  had  obtained 
plaintiff's  trading  stamps  under  conditions 
equivalent  to  a  purchase  from  the  subscrib- 
ers for  these  stamps,  and  was  giving  them 
to  his  own  customers  and  advertising  to  do 
so  as  an  inducement  to  trade  with  him, 
which  action  plaintiff  sought  to  enjoin,  the 
injunction  being  resisted  by  defendant  on 
the  ground  that  plaintiff's  practice  of  seek- 
ing to  enjoin,  or  even  in  some  jurisdictions 
to  punish  by  prosecution,  dealers  who  were 
using  such  trading  stamps  as  an  inducement 
to  their  customers  to  transact  business  with 
them  without  having  subscribed  for  the 
right  to  do  so,  and  without  having  obtained 
the  stamps  by  payment  therefor  to  the  com- 
pany issuing  them,  was  contrary  to  the  pro- 
visions of  the  laws  forbidding  monopoly. 
The  court,  in  granting  a  temporary  injunc- 
tion, said  that  the  intent  and  acts  of  per- 
sons taking  the  stamps  and  seeking  to  re- 
deem them  for  a  certain  premium,  and  also 
the  resultant  benefits  to  that  person,  are 
entirely  different,  and  are  based  upon  sub- 
stantially different,  rights  from  those  of  a 
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101,  41  L.Rw\.  189,  68  Am.  St.  Rep.  403,  50 
N.  £.  509;  Fobs  t.  Roby,  105  Mam.  292,  10 
L.RwA.(N.S.)  1200,  81  N.  E.  199,  11  Ann. 
Cas.  571;  United  Shoe  Machinery  Co.  t. 
Kimball,  193  Mass.  351,  79  N.  E.  790; 
Pierce  t.  Fuller,  8  Mass.  223,  5  Am.  Dec. 
102 ;  Perking  v.  Lyman,  9  Maas.  521 ;  Pierce 
V.  Woodward,  6  Pick.  206;  Vickery  t. 
Welch,  19  Pick.  523;  Angier  v.  Webber,  14 
Allen,  211,  92  Am.  Dec.  748;  Boutelle  ▼. 
Smith,  116  Mass.  Ill;  Handforth  v.  Jack- 
son, 150  Mass.  149,  22  N.  E.  634;  Smith  v. 
Brown,  164  Mass.  584,  42  N.  E.  101;  Mar- 
shall Engine  Co.  v.  New  Marshall  Engine 
Co.  203  Mass.  410,  89  N.  E.  548;  Norden- 
felt  V.  Maxim  Nordenfelt  Guns  ft  Ammuni- 
tion Co.  [1894]  A.  C.  585,  63  L.  J.  Ch. 
X.  S.  908,  11  Reports,  1,  71  L.  T.  N.  S.  489, 
6  Eng.  Rul.  Cas.  413;  Underwood  v.  Bar- 
ker [1899]  1  Ch.  300,  68  L.  J.  Ch.  N.  S. 
201,  47  Week.  Rep.  347,  80  L.  T.  N.  S.  806, 
15  Times  L.  R.  177;  Whitney  v.  Union  R. 
Co.  11  Gray,  359,  71  Am.  Dec.  715;  Parker 
V.  Nightingale,  6  Allen,  841,  83  Am.  Dec. 
632;  Scliwoerer  v.  Boylston  Market  Asso. 
99  Mass.  286;  Rackemann  v.  Riverbank 
Improv.  Co.  167  Mass.  1,  57  Am.  St.  Rep. 
427,  44  N.  £.  990;  Evans  v.  Foss,  194  Mass. 
513,  9  L.R.A.{N.S.)  1039,  80  N.  E.  587,  11 
Ann.  Cas.  171;  Brewer  v.  Marshall,  19 
N.  J.  Eq.  537,  97  Am.  Dec.  879,  4  Mor. 
Min.  Rep.  119;  New  York  Bank  Note  Co.  v. 
Hamilton  Bank  Note  Engraving  k  Printing 
Co.  83  Hun,  693,  31  N.  Y.  Supp.  1060;  New 
York  Bank  Note  Co.  v.  Kidder  Press  Mfg. 
Co.  192  Mass.  391,  78  N.  E.  463;  Morse 
Twist  Drill  &  Mach.  Co.  v.  Morse,  103  Mass. 
73.  4  Am.  Rep.  513;  Meyer  ▼.  Eetes,  164 
Mass.  467,  32  L.R.A.  263,  41  N.  E.  683; 
Garst  V.  Harris,  177  Mass.  72,  58  N.  £.  174; 


Gilman  v.  Dwight,  13  Gray,  356,  74  Am. 
Dee.  684;  Dwight  v. -Hamilton,  118  Mass. 
175;  Gordon  v.  Knott,  199  Mass.  173,  19 
L.R.A.(N.8.)  762,  85  N.  E.  184;  Wm.  Rog- 
ers Mfg.  Co.  y.  Rogers,  58  Conn.  350,  7 
L.R.A.  779,  18  Am.  St.  Rep.  278,  20  Atl. 
467;  Camig  v.  Carr,  167  Mass.  544,  35 
L.R.A.  512,  57  Am.  St.  Rep.  488,  46  N.  E. 
117;  Diamond  Match  Co.  v.  Roeber,  106 
N.  Y.  478,  60  Am.  Rep.  464,  13  N.  E.  419; 
Herreshoff  v.  Boutineau,  17  R.  I.  3,  8  L.R.A. 
469,  33  Am.  St.  Rep.  850,  19  Atl.  712; 
Mason  v.  Provident  Clothing  &  Supply  Co. 
[1913]  A.  0.  724,  82  L.  J.  K.  B.  N.  S.  1153, 
109  L.  T.  N.  S.  449,  29  Times  L.  R.  727, 
57  Sol.  Jo.  739,  Ann.  Cas.  1914A,  491; 
Haynes  v.  Doman  [1899]  2  Ch.  13,  68  L.  J. 
Ch.  N.  S.  419,  80  L.  T.  N.  S.  569,  15  Times 
L.  R.  354;  Ehrmann  v.  Bartholomew 
[1898]  1  Ch.  671,  67  L.  J.  Ch.  N.  S.  319,  78 
L.  T.  N.  S.  646,  14  Times  L.  R.  364,  46 
Week.  Rep.  509;  Rousillon  v.  Rousillon, 
L.  R.  14  Ch.  Div.  351,  49  L.  J.  Ch.  N.  S. 
338,  42  L.  T.  N.  S.  679,  28  Week.  Rep. 
623,  44  J.  P.  663;  Com.  v.  Strauss,  191 
Mass.  545,  11  L.R.A.(N.S.)  968,  78  N.  E. 
136,  8  Ann.  Cas.  842;  Butterick  Pub.  Co. 
V.  Fisher,  203  Mass.  122,  133  Am.  St.  Rep. 
283,  89  N.  E.  189;  Beekman  v.  Marsters, 
195  Mass.  205,  11  L.R.A.(NJS.)  201,  122 
Am.  St.  Rep.  232,  80  N.  E.  817,  11  Ann. 
Cas.  332;  Wiggin  t.  Consolidated  Adjust- 
able Shoe  Co.  161  MaM.  597,  37  N.  £.  752 ; 
Garfield  v.  Peerless  Motor  Car  Co.  189 
Mass.  395,  75  N.  £.  696;  Manhattan  Mfg. 
Co.  V.  New  Jersey  Stock  Yard  &  Market 
Co.  23  N.  J.  Eq.  161;  Palmer  v.  Stebbins, 
3  Pick.  188,  and  note,  15  Am.  Dec.  204; 
Butterick  Pub.  Co.  t.  Boynton,  191  Mass. 
175,  77  N.  E.   705;   Catt  v.  Tourle,  L.  R. 


party  who  is  seeking  to  attract  customers 
and  to  build  up  him  own  trade  through  the 
privilege  of  dealing,  as  it  were,  in  trading 
stamps,  without  payment  for  that  privilege, 
and  with  no  intention  of  getting  the  go^is 
for  which  the  stamps  are  redeemable;  that 
the  ri^ht  to  redeem  the  stamps  is  a  prop- 
erty right  transferable  by  possession,  while 
the  license  to  use  them  for  advertising  pur- 
poses is  not  transferable  without  compensa- 
tion to  the  person  granting  that  right.  Re- 
ferring to  the  Clayton  law,  approved  by  the 
President  upon  the  16th  of  October,  1914, 
which  provides  in  §  3  against  the  making 
of  a  contract  or  fixing  of  a  price  for  mer- 
chandise on  condition  that  the  lessee  or  pur- 
chaser shall  not  use  or  deal  In  the  mer- 
chandise of  a  competitor,  if  the  eifeot  of 
this  contract  would  be  to  substantially 
lessen  competition  or  tend  to  create  mo- 
nopoly,— the  court  observed  that  the  statute 
forbids  the  converse  of  the  acts  cortiplained 
of  in  the  present  case:  and  that  it  had 
nothing  to  do  with  what  might  happen  if 
the  trading  stamp  people  were  seeking  to 
L.R.A.1916D. 


forbid  the  use  by  its  subscribers  of  any 
other  kind  of  trading  stamps;  that  that- 
might  or  might  not  be  a  restriction  upon 
competition  or  tend  to  effect  a  monopoly. 
It  will  be  observed  that  the  question  which 
the  court  thus  expressly  refrained  from 
passing  upon  is  the  one  involved  and  decided 
in  Mebcuants'  Legal  Stamp  Go.  v.  Mub- 

PHY. 

In  support  of  the  distinction  above  made, 
the  opinion  in  the  Fenster  Case  referred  to 
a  decision  by  Judge  Thomas  in  Sperry  & 
H.  Co.  V.  Benjamin,  221  Fed.  612,  which  is 
disposed  of  by  a  mere  statement  that  an  in- 
junction was  demanded  both  by  reason  and 
authority,  and  that  the  objection  of  multi- 
fariousness had  been  waived,  without  any 
discussion  of  the  merits  or  even  statement 
of  the  facts  upon  which  the  preliminary  in- 
junction was  granted. 

Various  other  phases  of  the  subject  of 
monopolies  are  treated  in  notes  referred  to 
in  the  Index  to  L.R.A.  Notes  under  the 
title  "Monopoly  and  Combinations." 

R.  L.  S. 
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4  Ch.  654,  38  L.  J.  Ob.  N.  S.  665,  21  L.  T. 
N.  8.  188;  Metropolitan  Electric  Supply 
Co.  V.  Ginder  [1901]  2  Ch.  799,  70  L.  J; 
Ch.  N.  S.  862,  65  J.  P.  519,  49  Week.  Rep. 
.108,  84  L.  T.  N.  S.  818,  17  Times  L.  R.  435 ; 
Ferris  t.  Americiin  Brewing  Co.  155  Ind. 
539,  52  L.RjV.  305,  58  N.  E.  701;  Wester- 
velt  v.  National  Paper  iu  Supply  Co;  1.64 
Ind.  673,  57  N.  E.  552 ;  Southern  Fire  Brick 
&  Clay  Co.  V.  Garden  City  Sand  Co.  223  111. 
616,  9  L.R.A.(N.S.)  446,  79  N.  E.  313,  7 
Ann.  Cas.  50;  Brown  v,  Rounsavell,  78  111. 
589;  Western  U.  Teleg.  Co.  v.  Rogers,  42 
N.  J.  Eq.  311, 11  Atl.  13;  Salomon  v.  Hertz, 
40  N.  J.  Eq.  400,  2  Atl.  379;  Standard 
Fashion  Co.  v.  Siegel  Cooper  Co.  157  N.  Y. 
fi6,  43  L.R.A.  854,  68  Am.  St,  Rep.  749,  51 
N.  E.  408;  Matthews  v.  Associated  Press, 
136  N.  Y.  333,  32  Am.  St  Rep.  741,  32  N.  E. 
081;  Clark  v.  Crosby,  37  Vt.  188;  Twomey 
V.  People's  Ice  Co.  66  Cal.  233,  6  Pac.  168; 
Sutton  V.  Head,  86  Ky.  156,  9  Am.  St.  Rep. 
274,  5  S.  W.  410;  Heaton  Peninsular  But- 
ton-Fastener Co.  V.  Dick,  55  Fed.  23;  James 
T.  Hair  Co.  v.  Huckins,  5  C.  C.  A.  622,  12 
U.  S.  App.  359,  56  Fed.  366;  Chicago,  St. 
L.  &  N.  0.  R.  Co.  V.  Pullman  Southern 
Car  Co.  139  U.  S.  79,  35  L.  ed.  97,  11  Sup. 
Ct.  Rep.  490;  John  Bros.  Abergarw  Brew- 
ery Co.  V.  Holmes  [1900]  1  Ch.  188,  69 
L.  J.  Ch.  N.  S.  148,  64  J.  P.  152,  48  Week. 
Rep.  236,  81  L.  T.  N.  S.  771;  Com.  v.  Sis- 
son,  178  Mass.  578,  60  N.  E.  385;  O'Keeffe 
V.  Somerville,  190  Mass.  110,  112  Am.  St. 
Rep.  316,  76  N.  E.  457,  5  Ann.  Cas.  684; 
Gagnon  v.  Sperry  &  H.  Co.  206  Mass.  547, 
92  N.  E.  761;  Opinion-  of  Justices,  208 
Mass.  607,  94  N.  E.   848. 

This  contract  of  the  Merchants'  Legal 
Stamp  Company  is  not  a  Tiolation  of  any 
^Massachusetts  statute. 

Com.  V.  Strauss,  188  Mass.  229,  74  N.  E. 
308,  191  Mass.  545,  11  L.R.A.(N.S.)  968, 
78  N.  E.  136,  6  Ann.  Cas.  842;  Butterick 
Pub.  Co.  V.  Fisher,  203  Mass.  122,  133  Am. 
St.  Rep.  283,  89  N.  E.  189;  John  D.  Park 
&  Sons  V.  Hartman,  12  L.R.A.(N.S.)  135, 
82  C.  a  A.  158,  153  Fed.  24;  Com.  v. 
Sisson,  178  Mass.  578,  60  N.  E.  385; 
O'KeeflFe  v.  Somerville,  190  Mass.  110,  112 
Am.  St.  Rep.  316,  76  N.  E.  457,  5  Ann.  Cas. 
684;  Somerby  v.  Buntin,  118  Mass.  279,  19 
Am.  Rep.  459;  Opinion  of  Justices,  196 
Mass.  603,  85  N.  E.  545;  Little  v.  Tanner, 
208  Fed.  605. 

The  Merchants'  Legal  Stamp  Company 
by  its  contracts  with  the  morcliants  has  not 
created  a  monopoly  in  violation  of  the  com- 
mon law. 

National  Cotton  Oil  Co.  t.  Texas,  197 
U.  g.  115,  129,  49  L.  ed.  689,  694,  25  Sup. 
Ct.  Rep.  379;  United  States  v.  American 
Tobacco  Co.  221  U.  S.  106,  55  L.  ed.  663, 
31  Sup.  Ct.  Rep.  632;  United  States  v. 
L.R.A.1915D. 


Termijgial  R.  Asso.  224  U.  S.  383,  56  L.  ed. 
810,  32  Sup.  Ct  Rep.  507;  United  Shoe 
Machinery  Co.  v.  Brunet  [1909]  A.  C,  330^ 
78  L.  J.  P.  C.  N.  S.  101,  100  L.  T.  N.  S. 
578,  25  Times  L.  R.  442,  53  Sol.  Jo.  396; 
Cooke,  Combinations,  §  116;  United  Shoe 
Machinery  Co.  v.  La  ChapeUe,  212  Mass. 
467,  99  N.  E.  289,  Ann.  Cas.  1913D,  715; 
Standard  Oil  Co.  v.  United  States,  221 
U.  S.  1,  65  L.  ed.  619,  34  L.R.A.(N.S.)  834, 
31  Sup*  Ct.  Rep.  502,  Ann.  Cas.  191 2D, 
734;  Sperry  &  H.  Co.  v.  O'Neill-Adams  Co. 
107  C.  C.  A.  337,  185  Fed.  231;  Hoben  v. 
Dempsey,  217  Mass.  166,  L.R.A.  1915A, 
1217,  104  N.  E.  717;  Pickett  v.  Walsh,  192 
Masst  572,  6  L.R.A.(...S.)  1067,  116  Am.  St 
Rep.  272,  78  N.  E.  753,  7  Ann.  Cas.  638; 
Allen  V.  Flood  [1898]  A.  C.  1,  62  J.  P. 
595,  67  L.  J.  Q.  B.  N.  S.  119,  77  L.  T. 
N.  S.  717,  14  Times  L.  R.  125,  46  Week. 
Rep.  258;  Continental  Wall  Paper  Co.  v, 
Louis  Voight  &  Sons  Co.  212  U.  S.  227,  261, 
63  L.  ed.  486,  605,  29  Sup.  Ct.  Rep.  280; 
Aikens  v.  Wisconsin,  196  U.  S.  194,  206,  49 
L.  ed.  154,  160,  25  Sup.  Ct  Rep.  3;  Com. 
V.  Hunt,  4  Met  111,  36  Am.  Dec.  346; 
Snow  V.  Wheeler,  113  Mass.  179;  Carew 
V.  Rutherford,  106  Mass.  1,  8  Am.  Rep. 
287;  Aberthaw  Constr.  Co.  v.  Cameron,  194 
Mass.  208,  120  Am.  St.  Rep.  642,  80  N.  E. 
478. 

Mr.  Walter  B.  Grant  for  defendant  Mur- 
phy. 

Messrs.  W«  M.  Richardson  and  John  R. 
Lazenby,   for  defendant  Stamp  Company: 

The  petitioner's  contract  is  illegal  as  be- 
ing a  contract  in  restraint  of  trade. 

United  Shoe  Machinery  Co.  v.  La  Cha- 
pelle,  212  Mass.  467,  99  N.  E.  289,  Ann. 
Cas.  1913D',  715;  New  York  Bank  Note 
Co.  V.  Kidder  Press  Mfg.  Co.  192  Mass. 
391,  78  N.  E.  463;  Anchor  Electric  Co.  v. 
Hawkes,  171  Mass.  101,  41  L.R.A.  189,  68 
Am.  St.  Rep.  403,  60  N.  E.  509;  Gamewell 
Fire  Alarm  Teleg.  Co.  v.  Crane,  160  Mass. 
50,  22  L,R.A.  673,  39  Am.  St  Rep.  458, 
35  N.  E.  98;  Plant  v.  Woods,  176  Mass.  492, 
51  L.R.A.  333,  79  Am.  St.  Rep.  330,  57 
N.  E.  1011;  Berry  v.  Donovan,  188  Mass. 
353,  5  L.R.A.(N,S.)  899,  108  Am.  St  Rep. 
499,  74  N.  E.  603,  3  Ann.  Cas.  738;  Reyn- 
olds V.  Davis,  198  Mass.  294,  17  L.R.A. 
(N.S.)  162,  84  N.  E.  457;  Folsom  v.  Lewis, 
208  Mass.  336,  36  L.R.A.(N.S.)  787,  94 
N.  E.  316;  Hanson  v.  Innis,  211  Mass.  301, 
97  N.  E.  766;  Pickett  v.  Walsh,  192  Mass. 
572,  6  L.R.A.(N.S.)  1067,  116  Am.  St  Rep. 
272,  78  N.  E.  758,  7  Ann.  Cas.  638;  Bum- 
ham  V.  Dowd,  217  Mass.  351,  51  L.R.A. 
(N.S.)  778,  104  N.  E.  841;  Cummings  v. 
Union  Blue  Stone  Co.  164  N.  Y.  401,  52 
L.R.A.  262,  79  Am.  St  Rep.  655,  58  N.  E, 
525;   People  v.  Sheldon,  139  N.  Y.  251,  23 
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L.B.A.  221,  36  Am,  St.  Rep.  690,  34  ^.  K 
785. 

Even  if  the  contract  is  not  void,  either 
at  common  law  or  under  the  statutes,  the 
petitioner  nevertheless  is  not  entitled  to  the 
relief  asked  for,  which  is  based  upon  the 
dealings  of  the  respondents  With  the  col* 
lectors  of  stamps. 

Waltham  Watch  Co.  v.  Keene,  202  Fed. 
225;  D^,  Miles  Medical  Co.  v.  Jol^n  D. 
Park  &  Sons  Co.  220  U.  S.  373,  405,  55 
L.  ed.  502,  517,  31  Sttp.  Ct.  Rep.  376; 
Bobbs-Merrill  Co.  v.  Straus,  210  U.  S.  339, 
52  L.  ed.  1086,  28  Sup.  Ct.  Rep.  722,  139 
Fed.  165}  Taddy  v.  Sterious  [1904]  1  Ch. 
354,  3  B.  R.  C.  286,  73  L.  J.  Ch.  N.  S. 
191,  52  Week.  Rep.  152,  89  L.  T.  N.  S.  628, 
20  Timep  L.  R.  102;  McGruther  v.  Pitcher 
[1904]  2  Ch.  306,  8  B.  R.  C.  292,  73  L.  J. 
Ch.  N.  S.  653,  20  Times  L.  R.  652,  53  Week. 
Rep.  138,  91  L.  T.  N.  S.  678:  Com.  v.  Emer- 
son, 165  Mass.  147,  42  N.  E.  559;  Com.  v. 
Sisson,  178  Mass.  578,  60  N.  E.  385; 
O'Keeffe  ▼.  Somervilie,  190  Mass.  110,  112 
Am.  St.  Rep.  316,  76  N.  E.  457,  5  Ann. 
Cas.  •684;  Garst  v.  Hall  &  L.  Co.  179  Mass. 
588,  65  L.Rj^.  631,  61  N.  £.  219;  John  D. 
Park  &  Sons  Co. .  ▼.  Hartman,  12  L.R.A. 
(N.S.)    185,  82  C.  C.  A.  158,  153  Fed.  24. 

Bra  ley,  J.,  delivered  the  opinion  of  the 
court: 

The  principal,  if  not  the  sole,  business  of 
the  plaintiff  is  the  issuing  of  trading 
stamps  to  merchants  at  a  fixed  price,  who 
give  them  to  their  coetomers  for  cash  pur- 
chases usually  on  the  basis  of  one  stamp 
for  every  10  cents  of  the  price  of  the  article 
bought,  and  after  a  number  of  stamps  have 
been  thus  collected  the  merchant  or  col- 
lector  presents  them  to  the  plaintiff  for 
redemption  at  a  fixed  rate.  By  this  ar- 
rangement  the  stamp  or  coupon  operates 
as  a  discount  in  cash  for  every  purchase 
made.  Com.  v.  Sisson,  178  Mass.  578,  60 
N.  E.  385.  The  books  containing  the  con- 
tract are  described  by  the  master  as  ruled 
off  into  spaces  similar  to  stamp  albums, 
into  which  the  collectors,  who  are  also  the 
purchasers,  paste  the  stamps,  and  the 
plaintiff  redeems  them  at  a  lower  price; 
the  difference  measures  the  company's 
profits.  It  is  plain  that  the  plaintiff  is 
a  trading  stamp  company,  giving  pre* 
miums  or  a  valuable  consideration  for 
stamps  furnished  to  purchasers  of  goods 
as  an  inducement  for  payment  in  cash.  The 
master's  report  shows  that  under  the  oper- 
ation of  this  system  the  plaintiff  controls 
nearly  90  per  cent  of  the  actual  business 
conducted  in  thie  form  by  the  merchants  of 
isostou  and  vicinity.  By  the  provisions  of 
the  contract  desijmed  for  this  territory, 
the  company  retains  title  to  the  book  and 
T^K.A.linr)D. 


stamps  with,  an  agreement  by  the  author- 
ized, merchaxi.t  or  customer  not  to  part  with 
theni  except  in  the  specified  course  of 
trade,  and  to  return  the  book  with  the 
stamps  attached,  which  mia,y  have  been  pre- 
sented to  him  by  purchasers.  If  this  is 
not  done  all,,  rights  under  the  contract 
cease  or  are  forfeited.  We  said  in  O'Keeffe 
V.  Somervilie,  190  Mass.  110,  112  Am.  St. 
Rep.  316,  76  N.  E.  457,  6  Ann.  Cas.  884, 
that  trading  stamps  npt  being  a  commodity 
within  the  meaning  of  our  Constitution, 
they  were  not  subject .  to  an  excise  tax« 
althQugh  no  attempt  was  made  to  classify 
them.  Nor  is  it  necessary  now  to  deter- 
mine whether  the  contract  is  strictly  a 
bailment  (Hunt  v.  W^yman,  100  Mass.  198; 
Springfield  Engine  Stop  Co.  v.  Sharp,  184 
liiass.  266,  68  N.  £.  224;  Isaacs  v.  Mac- 
Donald,  214  Mass.  487,  102  N.  E.  81),  or 
whether  the  stamps  are  choses  in  action, 
(Sperry  &,  H.  Co.  v.  Hertzberg,  69  N.  J. 
Eq.  264,  60  Atl.  368).  The  transaction  is 
to  be  determined  from  its  inherent  char- 
acter or  purpose.  If  not  goods,  wares,  or 
merchandise  as  those  terms  ordinarily  are 
used,  or  the  title  did  not  vest  in  the  pur- 
chaser, but  he  had  only  a  limited  use,  they 
do  represent  and  were  intended  to  represent 
a  mode  of  doing  business  which  under  mod- 
em mercantile  conditions  is.  in  itself  a 
business  potentially  affecting  and  largely 
controlling  certain  well  recognized  lines  of 
trade.  The  books  and  stamps,  when  viewed 
in  the  light  of  their  manufacture  and  use 
by  the  plaintiff,  coupled  with  its  contract 
treating  tliem  not  as  symbols,  but  as  chat-, 
tels  of  value,,  which  are  the  subject  of  sale 
or  of  bailment,  are  to  be  deemed  articles 
within  the  meaning  of  the  Statute  of  1908, 
chap.  454,  §  1.  It  is  expressly  found  that 
the  plaintiff  declines  to  supply  stamps  to 
merchants  unless  they  stipulate  not  to  use 
trading  stamps  issued  by  other  companies 
or  individuals,  audi  that  the  insertion  of 
this  provision  in  the  contract  is  to  sup- 
press all  competition.  The  direct  tendency 
of  the  plaintiff's  system  of  business  under 
all  tlie  findings  results  in  such  concentra- 
tion as  to  subetantiA,lly  control  prices  for 
a  form  of  service,  or  of  supposed  profits  to 
purchasers,  demanded  by  the  public;  Com. 
V.  Strauss,  188  Mass.  229,  231,  74  N.  E. 
308.  The  scheme  the  plaintiff  has  so  care- 
fully elaborated  and  built  up  is  in  reality  a 
devise  whose  predominant  purpose,  ae  shown 
by  its  practical  and  successful  operation, 
tends  to  drive  all  competitors  from  the  field. 
New  York  Bank  Note  Co.  v.  Kidder  Press 
Mfg.  Co.  192  Mass.  3^1,  403,  78  N.  E.  463; 
United  Shoe  Machinery  Co.  v.  La  Chapelle. 
212  Mass.  467,  480,  99  N.  E.  289,  Ann 
Cas.  1913D,  715.  The  monopoly  it  seeks 
to  establish  may  not  be  con^plete,  but  it  has 
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gone  far  enough  to  eliminate  any  effective 
rivalry.  The  restriction  ia  not  confined 
to  the  sale  or  transfer  to  a  business  rival 
of  the  plaintiff,  but  the  merchant  or  col- 
lector cannot  dispose  of  book  or  stamps  to 
anyone,  even  if  their  retention  unused  must 
result  in  pecuniary  loss.  Indeed,  this  is  an 
essential  and  controlling  feature  of  the  con- 
tract, which  differs  materially  from  the  con- 
tract in  Gagnon  v.  Sperry  &  H.  Co.  206 
Mass.  547,  92  N.  £.  761.  While  we  do  not 
go  so  far  as  to  say  that  trading  stamps 
are  an  absolute  public  necessity,  yet  they 
enter  into  the  merchant's  business,  and  are 
an  essential  element  of  a  form  of  bargain 
and  sale  which  a  very  appreciable  portion 
of  the  public  demands. 

Beechley  v.  Mulville,  102  Iowa,  602,  83 
Am.  St.  Rep.  479,  70  N.  W.  107,  71  N.  W. 
428.  The  direct  and  intended  effect  of  the 
methods  employed  being  to  restrain  or  pre- 
vent the  pursuit  by  the  defendants  or  of 
others  of  a  similar  enterprise  in  a  lawful 
manner,  the  plaintiff  is  within  the  pro- 
hibition of  the  Statute  of  1908,  chap.  454, 
§  1,  which  declares  that  such  an  arrange- 
ment or  agreement,  whatever  form  it  may 
assume,  or  however  carefully  the  constitu- 
ent parts  may  be  assembled,  is  "against 
public  policy  and  illegal  and  void.**  The  ex- 
ceptions to  the  report  not  having  been  argued 
need  not  be  considered,  and  the  master  hav- 
ing found  that  the  defendants  have  not 
as  to  the  plaintiff's  customers  used  or  pro- 
pose to  use  any  information  obtained  from 
it  while  the  defendant  Murphy  was  in  its 
employment,  the  defendants  are  not  shown 
to  have  violated  any  enforceable  rights  of 
the  plaintiff.  Stat.  1908,  chap.  454,  §  2. 
White  V.  Buss,  3  Cush.  448;  Gibney  v. 
Olivette,  196  Mass.  294,  295,  82  N.  E. 
41;  Kennedy  v.  Welch,  196  Mass.  592,  83 
N.  E.  11.  The  decree  dismissing  the  bill 
is  therefore  affirmed  with  costs. 
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EDMUND  BLAIR 

V. 

SEITNER  DRY  GOODS  COMPANY,  Appt. 

(—  Mich.  — ,  161  N.  W.  724.) 

Evidence  —  burden  of  proof  —  cause  of 
physical  condition. 

1.  To  hold  one  liable  for  a  physical  con- 


dition alleged  to  be  due  to  negligent  in- 
juries, but  which  might  have  resulted  from 
another  cause,  plaintiff  has  the  burden  of 
showing  that  it  is  more  probable  that  the 

I  condition  was  due  to  the  negligent  act  than 

I  to  the  other  alleged  cause. 

'  Damages  -*  loss  of  consortium. 

2.  A  man  cannot,  since  the  passage  of  the 
married  woman's  act,  recover  damages 
against  one  who  has  negligently  injured  his 
wife,  for  loss  of  consortium. 

(March  17,  1915.) 

APPEAL  by  defendant  from  a  Judgment 
of  the  Circuit  Court  for  Bay  County 
in  plaintiff's  favor  in  an  action  brought  to 
recover  damages  for  personal  Injuries  to 
his  wife  which  were  alleged  to  have  been 
caused  by  defendant's  n^ligeace.    Reversed. 

Statement  by  Ostrander,  J.: 

It  is  the  claim  of  plaintiff  that  because 
of  the  negligence  of  defendant  his  wife  sus- 
tained personal  injuries.  He  sued  to  re- 
cover damages  for  his  resulting  injury.  In 
his  declaration  he  describes  her  injuries  as 
'injuries  to  her  back,  spine,  digestive  or- 
gans, intestines,  kidneys,  and  bladder,  and 
to  her  uterus  and  its  organs,  resulting  in 
appendicitis  and  a  displacement  of  such 
uterus  and  its  said  organs,  all  occasioning 
nervousness,  sleeplessness,  loss  of  conscious- 
ness, and  sexual  power,  dizziness,  and  faint- 
ing spells." 

As  a  result,  he  says:  'Plaintiff  has  been 
compelled  to  lay  out  and  expend  large  sums 
of  money  for  medical  and  surgical  care  and 
attention,  medicine,  care,  and  nursing  in  an 
endeavor  to  cure  her  of  such  injuries,  hin- 
drance, and  incapacity,  and  to  restore  such 
sexual  power  and  oonsortium,  and  it  will 
always  continue  to  be  necessary  lor  him  to 
expend  large  sums  of  money  for  medical  and 
surgical  treatment,  care,  and  nursing  that 
would  have  been  wholly  unnecessary  to  ex- 
pend had  she  not  received  said  injuries  and 
been  hindered  and  incapacitated  as  afore- 
said, and  by  reason  of  such  Injuries  he  has 
lost  the  value  of  her  earning  capacity,  serv- 
ices, and  consortium,  and  the  large  sums 
which  she  otherwise  would  have  been  able 
to  earn  for  and  save  to  him  in  and  about 
her  duties,  as  such  housekeeper,  and  in  and 
about  similar  labor,  and  in  the  future  he 
will  continue  to  lose  large  sums  from  her 
said  earning  capacity  being  so  impaired  and 
by  reason  thereof  and  the  several  losses  so 


tfote,  ^^  Right  of  husband  to  recover  for 
loss  of  consortium  through  personal 
injury  to  wife. 

The  earlier  decisions  on  this  question  are 
considered  in  a  note  to  Marri  v.  Stamford 
Street  R.  Co.  33  L.R.A.(N.S.)  1042,  where 
L.RJ^.1915D. 


other  L.RJl.  notes  on  several  analogous 
questions  are  referred  to. 

As  to  husband's  right  to  recover  for  loss 
of  consortium  where  injury  results  in  death, 
see  note  to  Rogers  v.  Fancy  Farm  Teleph. 
Co.  L.K.A.  — — , 

In  Reeves  v.  Lutz,  179  Mo.  App.  61,  162 
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sustained  by  him,  including  the  value  of 
such  services  and  consortium." 

Testimony  introduced  on  the  part  of 
plainti^  tended  to  prove  that  upon  an  occa- 
sion in  April,  1912,  when  his  wife,  accom- 
panied by  two  daughters,  was  shopping  in 
defendant's  store,  they  undertook  to  use 
the  elevator,  in  stepping  into  which,  at  the 
invitation  of  an  employee,  she  fell  because 
the  floor  of  the  elevator  was  below  the  level 
of  the  floor  of  the  store,  a  condition  of 
things  which  on  account  of  semidarkness  in 
the  elevator  and  the  invitation  aforesaid 
she  did  not  discover.  Issues  of  fact  were 
raised  by  the  testimony  about  the  negli- 
gence of  defendant,  the  negligence  of  the 
wife,  the  nature  and  effects  of  the  injuries 


she  sustained,  and  connected  with  the  last, 
her  previous  physical  condition.  These 
issues,  and  others  concerning  the  result  to 
plaintiff,  were  submitted  to  a  jury,  and  a 
verdict  for  $1,550.40  was  returned.  Judg- 
ment was  entered  on  the  verdict,  and  a  new 
trial  wa«  refused* 

I  Over  objection  that  it  did  not  tend  to 
establish  a  basis  for  estimating  plaintiff's 
damages,  the  plaintiff's  wife  was  permitted 
to  testify  as  follows: 

Q.  Prior  to  your  injury  what  was  your 
relation  with  your  husband  with  reference 
to  the  relation  between  a  wife  and  husband 
on  occasions  ? 
A.  I  was  perfectly  well  on  that  occasion- 


S.  W.  280,  the  court  said:  "The  husband*s 
right  of  consortium  at  common  law  included 
the  right  of  the  services  of  the  wife  to  be 
rendered  to  the  husband,  together  with  the 
right  of  her  society  and  the  comfort  inci- 
dent to  the  association  and  her  companion- 
ship. Such  are  the  rights  which,  it  is  as- 
serted here,  defendant  has  invaded  and  of 
which  plaintiff  has  been  deprived  by  his 
wrongful  act.  See  Stout  v.  Kansas  City 
Terminal  R.  Co.  172  Mo.  App.  113,  157  S. 
W.  1019;  Marri  v.  Stamford  Street  R.  Co. 
84  Conn.  9,  33  L.R.A.(K.S.)  1042,  78  Atl. 
582,  Ann.  Cas.  19]  2B,  3120.  In  such  cases 
it  would  be  difficult,  indeed,  to  ascertain  in 
dollars  and  (jents  the  value  of  the  consor- 
tium of  either  spouse  to  the  other.  The  re- 
lation and  the  rieht  are  rather  of  a  sacred 
character  than  of  a  valuable  monetary  in- 
terest or  right.  In  this  view,  our  supreme 
court  has  determined  that  it  is  not  essential 
to  introduce  evidence  tending  to  prove  the 
value  of  the  society  and  companionship  of 
the  wife.  Obviousfy  the  principle  support- 
ing this  view  goes  to  the  effect  that  the 
law  never  requires  pecuniary  proof  with  ref- 
erence to  a  nonpecuniary  loss.  Such  is  the 
thought  of  an  eminent  author  on  the  sub- 
ject. See  Watson  on  Damages,  p.  403. 
Therefore,  in  a  suit  by  the  husband  for  the 
loss  of  the  wife's  companionship  and  society 
as  a  result  of  personal  injuries  sustained  by 
her  through  the  negligence  of  another,  there 
need  be  no  direct  proof  of  the  value  of  such 
society,  comfort,  and  companionship.  The 
very  nature  of  the  subject  does  not  admit 
of  such  proof.  This  being  true,  the  assess- 
ment of  reasonable  compensation  therefor 
mu^^t,  it  is  said,  necessarily  be  committed 
to  the  sound  discretion  and  judgment  of  the 
triers  of  the  fact.  See  Furnish  v.  Missouri 
P.  R.  Co.  102  Mo.  669,  22  Am.  St.  Rep.  800, 
15  S.  W.  315:  Watson,  Damages,  pp.  403, 
404;  4  Sutherland,  Damages,  3d  ed.  §  1252. 
As  the  right  to  the  society,  comfort,  and 
companionship  of  the  wife  is  but  parcel  of 
the  common-law  right  of  consortium,  it 
would  seem  the  same  rule  should  apply  to 
the  loss  of  her  services  as  well:  for,  indeed, 
after  all,  the  right  to  the  society  and  com- 
panionship is  included  within  that  of  the 
husband  to  the  wife's  unimpaired  services. 
L.R.A.1916D. 


It  is  certain  that  the  husband  is  entitled  to 
recover  for  the  loss  of  the  services  of  his 
wife  of  which  he  is  deprived  by  the  negli- 
gent act  of  another^  even  though  the  par- 
ties are  in  such  circumstances  that  she  is 
not  accustomed  or  desired  to  do  physical 
labor,  or  the  husband  may  not  have  realized 
anything  from  her  services  before  she  was 
itijured.  See  4  Sutherland,  Damages,  3d  ed. 
§  1252.  Therefore,  the  courts  declare,  in 
the  cases  of  the  character  of  this  one,  that 
there  need  be  no  direct  or  express  evidence 
of  the  value  of  the  wife's  services  either  by 
the  day,  week,  month,  or  of  any  other  period 
of  time,  or  of  any  aggregate  sum  touching 
the  matter,  for  it  is  sufficient  to  show  her 
disability  from  performing  service  if  it  were 
desired,  or  she  chose  to  do  so.  It  is  said 
when  the  loss  of  a  wife's  services  resulting 
from  a  personal  injury  is  to  be  compensated 
for  to  her  husband,  she  is  not  to  be  treated 
as  an  ordinary  servant  or  as  a  mere  hire- 
ling. On  the  contrary,  she  is  to  be  regard- 
ed as  sustaining  to  her  husband  and  his 
household* a  relation  special  and  peculiar  in 
itself,  for  the  deprivation  of  which,  even 
for  a  short  time,  compensation  for  services 
may  not  be  accurately  ascertained  and  given 
in  evidence  in  dollars  and  cents.  Therefore 
the  actual  facts  and  circumstances  of  each 
case,  together  with  the  experience  and  judg- 
ment of  the  jurors,  are  to  furnish  the  guide 
in  determining  the  amount  of  the  recovery, 
and  this,  too,  without  evidence  of  value." 

And  in  Indianapolis  &.  M.  Rapid  Transit 
Co.  V.  Reeder,  51  Ind.  App.  533,  100  N.  E. 
101,  it  was  said:  "Under  the  law  the  pe- 
cuniary value  of  the  'wifely  services  or  con- 
sortium' of  decedent  during  the  period  in- 
tervening between  her  injury  and  her  death 
was  a  part  of  the  damages  to  be  ascertained 
and  assessed.  See  [opmion  on  former  ap- 
peal], 42  Ind,  App.  520,  85  N.  E.  1042,  and 
cases  there  cited.  These  services  may,  and 
often  do,  Include  such  services  as  might  be 
rendered  by  hired  servants,  which  have  a 
fixed  or  market  value;  but  they  also  in- 
clude such  services  as  a  wife  alone  can 
render  the  husband,  viz.,  such  as  she  may 
extend  to  him  by  way  of  her  society  and 
counsel,  her  pervading  superintendence  and 
care  over  his  household,  her  nurture,  guid- 
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Q.  Had  there  ever  been  anything  that  in- 
terfered physically  with  the  acts  of  inter- 
course between  a  wife  and  husband? 

A.  No,  sir. 

A  physician  waa  permitted  over  objec- 
tion to  answer  this  question: 

Q.  During  that  time,  what  was  her  ca- 
pacity as  to  discharging  the  functions  of 
a  wife  so  far  as  intercourse  with  a  husband 
18  concerned? 

A.  I  would  not  think  that  would  be  pos- 
sible. 


ance,  and  training  of  his  children;  and 
these  services  are  not  the  subject  of  market 
value,  but  their  value  must  depend  on  what 
the  evidence  shows  to  have  been  the  home 
life  and  its  surroundings  and  conditions, 
and  the  part  the  wife  had  to  do  with  its 
making  and  keeping,  in  each  case.  See  42 
Ind.  App.  supra,  and  cases  cited.  See  also 
Selleck  v.  Janesville  (1899)  104  Wis.  670, 
47  L.R.A.  691,  76  Am.  St.  Rep.  892,  80  N. 
W.  944,  and  cases  cited.  The  disposition, 
temperament,  character,  and  attainments  of 
the  wife,  her  interest  manifested  in  her 
home  and  family  and  in  the  comfort,  happi- 
ness, education,  and  general  welfare  of  the 
members  of  the  family,  and  many  other  ele- 
ments, if  developed  by  the  evidence,  may  be 
taken  into  account;  and,  finally,  on  a  con- 
sideration of  all  the  elements  entering  into 
such  services,  their  value  must  be  expressed 
in  dollars  and  cents.  The  best  method  of 
ascertaining  such  values  known  to  the  law 
is  to  obtain  the  consensus  of  opinion  of 
twelve  jurors;  and  it  is  only  where  the 
record  discloses  that  in  arriving  at  such 
value  such  jurors  took  into  account  some 
item  or  element  not  authorized  by  the  law, 
or  that  their  judgment  had  been  improperly 
influenced  or  obtained,  that  the  appellate 
tribunal  should  by  a  remittitur  substitute 
its  judgment  for  theirs.  No  such  showing 
is  made  by  the  record  in  this  case."  In  this 
case  the  wife  finallv  went  insane,  and  a 
verdict  for  $4,200  was  sustained. 

And  May  v.  Western  U.  Teleg.  Co.  157 
K  C.  416,  37  L.R.A.(N.S.)  912,  72  S.  E. 
1059,  holds  that  a  man  may  recover  dam- 
ages from  one  who  trespasses"  upon  his  prop- 
erty and  frightens  his  wife  to  her  injury, 
for  the  expenses  imposed  upon  him  and  the 
deprivation  of  society  and  services  of  the 
wife  because   of  the  trespass. 

The  rule  announced  in  the  earlier  note  on 
this  question,  to  the  effect  that  in  the  ma- 
jority of  jurisdictions  the  married  women's 
acts  have  not  changed  the  common-law  right 
of  the  husband  to  recover  for  loss  of  con- 
sortium, is  sustained  by  Little  Rock  Gas 
&  Fuel  Co.  V.  Coppcflge.*^ —  Ark.  — ,  172  S. 
W.  885. 

And  §  0287  of  Kirby's  Digest,  giving  a 
husband  the  right  to  recover  for  the  ser- 
vices  and  society  of  his  wife  where  death 
resulted  to  her  by  wrongful  act  or  negli- 
gence of  another  person,  did  not  take  away 
L.R.A.1916D. 


Other  medical  testimony  upon  the  subject 
was  admitted,  and  the  plaintiff  on  direct 
examination  gave  the  following: 

Q.  Is  the  companionability,  the  socia- 
bility in  your  home  the  same  now  that  it 
was  before  her  injury? 

A.  No,  sir,  it  is  not.    It  is  less. 

On  cross-exapiination,  he  testified: 

Q.  What  do  you  mean  by  less?  Your 
wife  is  there  all  the  time  as  before? 

A.  She  is  there,  yes. 

Q.  Tlien  why  is  her  companionship  leas 
tlian  it  was  before,,  if  she  is  there  with  you 
as  much   as  ever;   you  can  talk  and  visit 


his  common-law  right  to  recover  for  hei 
services  and  companionship  from  injuries 
sustained  by  her  from  the  negligent  act  of 
another,  wliere  death  did  not  ensue.  Little 
Rock  Gas  &  Fuel  Co.  v.  Coppedge,  supra. 

The  word  "consortium"  includes  aid,  so- 
ciety, companionship,  assistance,  and  affec- 
tion, and  the  law  docs  not  attempt  to  sepa- 
rate these  elements  of  damages;  so  it  was 
held  in  Little  Rock  Gas  &  Fuel  Co.  v.  Copp- 
edge,  supra,  where  the  husband  spent  more 
than  $1,400  for  medical  services  for  his  wife 
after  she  was  injured,  that  a  verdict  for 
$7,500  damages  was  not  excessive. 

Gregory  v.  Oakland  Motor  Car  Co.  — 
Mich.  — ,  147  N.  W.  614,  was  an  action  of 
trespass  on  the  case  "to  recover  damages 
against  the  defendant  .  .  .  for  expenses 
incurred  by  him  for  medical  attendance  up- 
on, and  for  loss  of  the  services,  comfort,  fel- 
lowship, and  society  of,  his  wife,  by  reason 
of  the  negligence  of  an  emi>loyee  of  the  de- 
fendant;" and  but  for  what  is  said  concern- 
ing it  in  Blaib  v.  Seitnes  Dbt  QOods  Co. 
might  be  regarded  as  some  authority  contra 
to  the  rule  announced  in  that  case,  which, 
it  seems,  is  against  the  weight  of  authority. 

But  the  doubt  expressed  in  the  earlier 
note  as  to  the  law  in  Massachusetts  on  this 
question  has  been  settled  in  Whitcomb  v. 
New  York,  N.  H.  &  H.  R.  Co.  215  Mass.  440, 
102  N.  E.  663,  following  Bolger  v.  Boston 
Elev.  R.  Co.  205  Mass.  420,  91  N.  E.  389, 
holding  that  when  a  married  woman  has  re- 
covered full  compensation  from  a  railroad 
company  in  an  action  for  personal  injuries, 
her  husband  is  not  entitled  to  recover  for 
loss  of  consortium. 

Where  a  wife*s  libel  against  a  steamship 
company  for  personal  injuries  falls,  her  hus- 
band cannot  maintain  a  libel  for  expenses 
on  account  of  the  wife's  injuries  and  for 
loss  of  consortium.  Savage  v.  New  York, 
N.  &  H.  S.  S.  Co.  107  C.  C.  A.  648,  185  l^ed. 
778. 

And  see  Garrison  v.  Sun  Printing  &  Pub. 
Asso.  207  N.  Y.  1,  45  L.R.A.(N.S.)  766, 
100  N.  E.  430,  Ann.  Cas.  1914C,  288,  hold- 
ing that  a  man  may  recover  for  loss  of 
societv  and  services  of  his  wife  resulting; 
from  mental  distross  caused  by  the  wilful 
and  malicious  publication  concerning  her  of 
defamatory  words  actionable  per  86. 

W.  W.  A. 
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with  her  and  associate  with  her  jusl  as  well 
now  as  before,  can  you  not? 

A.  Sometimes,  not  all  the  time.  The 
woman  is  in  pain  all  the  time,  and  when  a 
person  is  in  pain  they  don't  feel  much  Kke 
talking  and  laughing  and  joking,  nor  any- 
thing of  that  kind.  They  feel  more  like 
going   and  hiding  themselves  sometimes. 

Q.  Then  does  it  simmer  dowii  to  this, 
that  she  is  not  at  times  in  as  cheerful  a 
mood  or  condition  now  as  she  used  to  be? 

A.  No,  sir. 

Q.  Is  that  what  you  complain  of? 

A.  Yes,  sir. 

Q.  Is  there  anything  else  in  that  connec- 
tion that  you  complain  of? 

A.  No,  not  in  particular. 

The  jury  was  instructed:  "By  consort- 
ium as  used  by  me  is  meant  the  right  of 
plaintiff  as  husband  to  the  fellowship  of 
his  wife,  to  her  company,  co-operation,  and 
aid  in  every  marriage  relationship  that 
ordinarily  arises  and  exists  as  between  hus- 
band and  wife,  including  the  care  of  his 
home,  attention  to  household  affairs,  and 
such  other  reasonable  discharge  of  ordi- 
nary domestic  duties  as  she  was  accustomed 
to  render  him  as  his  wife,  and  as  is  usual  as 
hetween  husband  and  wife  situate  as  they 
were. 


» 


Also,  in  stating  for  what  injuries  plain- 
tiff's damages  should  be  determined: 
"Third,  for  any  and  all  loss  sustained  by 
plaintiff,  if  any,  by  thd  impairment  of  her 
ability  and  power  to  render  such  domestic 
services  and  perform  such  work  as  she, 
as  his  wife,  was  accustomed  to  render  to 
plaintiff  in  his  household  prior  to  such  in- 
juries, including  such  loss  of  consortium 
as  I  have  explained,  and  such  of  said  serv- 
ices as  she  would  have  continued  to  render 
but  for  these  in  juries,  and  in  determining 
the  amount  which  you  will  allow  plaintiff, 
if  any,  under  this  third  subdivision  you 
will  deduct  therefrom  such  sum  as  you  may 
allow  the  plaintiff,  if  any,  for  any  and  all 
expenditures  for  help  in  his  home  for  which 
you  mav  have  made  him  an  allowance  under 
the   second   subdivision  last  above." 

The  contributory  negligence  of  plaintiff's 
wife  is  established,  it  is  claimed,  as  matter 
of  law.  for  which  reason  the  court  should 
have  directed  a  verdict,  and,  failing  this, 
should  have  granted  a  new  trial.  The  re- 
sults of  the  injury  to  plaintiff's  wife 
claimed  by  the  plaintiff  are  not,  it  is  said, 
made  out;   they  are  plainly  conjectural. 

In  plaintiff's  bill  of  the  particulars  of  his 
damages  is  an  item  for  "expenses  in  connec- 
tion with  medical  and  surgical  care  and 
attention,  medicine,  care,  i  -d  nursing  of 
Louise  Blair,  wife  of  plaintiff,  heretofore 
incurred  and  to  be  hereaiter  Incurred  $500,^' 
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and  one  for  "loss  of  consortium  of  Louise 
Blair,  as  wife,  heretofore  incurred  and  to 
be  hereafter  incurred  $2,000." 

These,  with  a  claim  of  $2,500  for  loss  of 
her  earning  capacity  and  services  as  wife, 
make  up  the  $5,000  demand,  to  recover 
which  the  suit  is  brought. 

The  testimony  of  the  plaintiff  tended  to 
prove  that  as  she  stepped  into  the  elevator 
she  fell,  striking  with  the  lower  part  of  her 
abdomen  a  stool  which  was  in  the  elevator, 
causing  a  displacement  of  the  uterus  and 
a  condition  which  developed  appendicitis. 
A  surgical  operation  was  resorted  to  some 
two  and  one-half  months  after  the  injury 
was  received,  the  cost  of  which  is  an  item 
of  plaintiff's  demand.  Whether  this  oper- 
ation was  made  necessary  by  the  injuries 
received  by  plaintiff's  wife  in  defendant's 
store,  or  whether  her  Condition,  relieved  or 
attempted  to  be  relieved  by  the  surgical 
operation,  was  of  long  standing  abd  due 
to  other  causes,  was  a  subject  whieh  re- 
ceived considerable  attention  at  the  trial. 
Upon  this  subject  the  defendant  preferred 
the  following  request,  which  was  refused: 
"There  is  no  evidence  tending  to  show  there 
was  anything  wrong  with  any  of  Mrs. 
Blair's  organs  excepting  the  appendix  and 
uterus,  and  there  is  no  evidence  tending  to 
show  that  her  appendix  and  uterus  were  in- 
jured by  the  fall  which  it  is  claimed  in  this 
case  she  sustained  in  'defendant's  elevator, 
and  there  is  no  evidence  tending  to  show 
that  the  surgical  operatiob  performed  by 
Dr.  Ballard  became  necessary  because  of 
any  injury  sustained  by  her  in  the  acci- 
dent complained  of,  and  therefore  the 
plaintiff  is  not  entitled  to  recover,  and  I 
charge  you  to  render  a  verdict  in  favor  of 
the  defendant." 

Defendant  offered  in  evidence  the  files  and 
records  in  tlie  suit  of  Louise  Blair  (plain- 
tiff's wife)  against  this  defendant,  in  which 
she  recovered  $1,000  damages  for  the  injury 
in  question  here,  which  judgment  was  paid. 
They  were  excluded.  They  show  that  in 
that  suit  she  alleged  as  damages  expenses 
for  medical  and  surgical  care,  medicine, 
and  nursing  already  incurred  and  to  be 
incurred,  and  loss  of  earning  capacity,  and 
large  sums  which  she  would  have  been  able 
to  earn  as  housekeeper,  etc.  The  right  of 
the  husband  in  a  case  of  this  nature  to  re- 
cover damages  for  the  loss  of  the  services 
of  his  wife  was  and  is  questioned. 

Messrs.  Stoddard  &  McMillan,  for  ap- 
pellant: 

The  verdict  of  a  jury  should  not  rest 
upon  conjecture  or  guess  work.  The  negli- 
gence alleged,  and  the  injuries  for  whieh 
damages  are  claimed,  must  bear  the  rela- 
tion of  cause  and  effect;  and  without  proof 
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that  the  injury  ie  the  rational  and  proxi- 
mate reBult  of  the  negligence  alleged,  there 
can  be  no  recovery. 

Smith  V.  Hockenberry,  138  Mich.  129,  101 
N.  W.  207;  Powers  v.  Pere  Marquette  R. 
Co.  143  Mich.  379,  108  N.  W.  1117; 
Mitchell  V.  Chicago  k  G.  T.  R.  Co.  61  Mich. 
236,  38  Am.  Rep.  566,  16  N.  W.  388,  4  Am. 
Neg.  Cas.  37 ;  Manning  v.  Chicago  k  W.  M. 
R.  Co.  105  Mich.  260,  63  N.  W.  312;  Perry 
V.  Michigan  C.  R.  Co.  108  Mich.  130,  65 
N.  W.  608;  Puller  v.  Ann  Arbor  R.  Co.  141 
Mich.  66,  104  N.  W.  414,  18  Am.  Neg.  Rep. 
489;  Sheon  v.  Kerr-Murray  Mfg.  Co.  146 
Mich.  99,  109  N.  W.  40;  Brininstool  v. 
Michigan  United  R.  Co.  167  Mich.  172,  121 
N.  W.  728 ;  Scott  v.  Boyne  City,  G.  &  A.  R. 
Co.  169  Mich.  265,  135  N.  W.  110;  McCoy 
V.  Michigan  Screw  Co.  180  Mich.  454, 
L.R.A.  — ,  X47  N.  W.  572,  5  N.  C.  C.  A. 
466. 

Plaintiff  cannot  recover  damages  for  loss 
of  consortium. 

Marri  v.  Stamford  Street  R.  Co.  84  Conn. 
9,  33  L.R.A.(N.S.)  1042,  78  Atl.  582,  Ann. 
Cas.  1912B,  1120;  Feneff  v.  New  York  C. 
&  H.  R.  R.  Co.  203  Mass.  278,  24  L.R.A. 
(N.S.)  1024,  133  Am.  St.  Rep.  291,  89 
N.  E.  436;  Gambino  v.  Manufacturers'  Coal 
&  Coke  Co.  175  Mo.  App.  653,  158  S.  W.  77 ; 
Bolger  y.  Boston  Elev.  R.  Co.  205  Mass. 
420,  91  N.  E.  389;  Brown  v.  Kistleman, 
177  Ind.  692,  40  L.R.A.(N.S.)  236,  98  N.  E. 
631;  Goldman  v.  Cohen,  30  Misc.  336,  63 
N.  Y.  Supp.  459;  21  Cyc.  1617,  1621,  1626; 
Kelley  v.  New  York,  N.  H.  &  H.  R.  Co. 
168  Mass.  308,  38  L.R.A.  631,  60  Am.  St. 
Rep.  397,  46  N.  E.  1063 ;  Bowdle  v.  Detroit 
Street  R.  Co.  103  Mich.  272,  50  Am.  St. 
Rep.  366,  61  N.  W.  529,  4  Am.  Neg.  Cas. 
180;  Gorton  v.  Harmon,  152  Mich.  473,  116 
N.  W.  443,  15  Ann.  Cas.  461;  Nelson  v. 
Lake  Shore  &  M.  S.  R.  Co.  104  Mich.  582,  62 
N.  W.  993;  Baldwin,  Personal  Injuries, 
§  428. 

Messrs.  De  Foe,  Hall,  &  €k>iiTerse,  for 
appellee : 

Plaintiff  was  entitled  to  recover  damages 
for  loss  of  consortium. 

Baker  v.  Bolton  (1808),  1  Campb.  493,  10 
Revised  Rep.  734;  Osborn  v.  Gillett,  L.  R. 
8  Exch.  88,  42  L.  J.  Exch.  N.  S.  53;  Carey 
v.  Berkshire  R.  Co.  1  Cush.  475,  48  Am. 
Dec.  616;  Hyatt  v.  Adams,  16  Mich.  189; 
Eden  v.  Lexington  &  F.  R.  Co.  14  B.  Mon. 
204;  Kearney  v.  Boston  &,  W.  R.  Corp.  9 
Cush.  108;  Whitford  v.  Panama  R.  Co.  23 
N.  Y.  466;  Berger  v.  Jacobs,  21  Mich.  215; 
Baldwin,  Personal  Injuries,  ^  425;  Gregory 
V.  Oakland  Motor  Gar  Co.  —  Mich.  — ,  147 
N.  W.  614;  Skoglund  v.  Minneapolis  Street 
R.  Co.  45  Minn.  330,  11  L.R.A.  222,  22  Am. 
St.  Rep.  733,  47  N.  W.  1071;  Blair  v. 
Chicago  &  A.  R.  Co.  89  Mo.  383,  1  S.  W. 
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350;  Fuller  v.  Naugatuck  R.  Co.  21  Conn. 
557,  2  Am.  Neg.  Cas.  266;  McKinney  v. 
Western  Stage  Co.  4  Iowa,  420;  Cregin  v. 
Brooklyn  Crosstown  R.  Co.  75  N.  Y.  192,  31 
Am.  Rep.  459;  McDonald  v.  Chicago  & 
i^.  W.  R.  Co.  26  Iowa,  124,  96  Am.  Dec.  114, 
3  Am.  Neg.  Cas.  307;  Hopkins  v.  Atlantic 
&  St.  L.  R.  Co.  36  N.  H.  9,  72  Am.  Dec. 
287;  2  Thomp.  Neg.  If  16,  p.  1240;  Cooley, 
Torts,  226,  227 ;  Kelley  v.  New  York,  N.  H. 
&  H.  R.  Co.  168  Mass.  308,  38  L.R.A.  631, 
80  Am.  St.  Rep.  397,  46  N.  E.  1063;  Har- 
mon V.  Old  Colony  R.  Co.  166  Mass.  100,  30 
L.R.A.  668,  62  Am.  St.  Rep.  499,  42  N.  E. 
505;  6  Thomp.  Neg.  If  7341;  Southern  R. 
Co.  V.  Crowder,  135  Ala.  417,  33  So.  335; 
Birmingham  Southern  R.  Co.  v.  Lintner, 
141  Ala,  420,  109  Am.  St.  Rep.  40,  C8  So. 
363,  3  Ann.  Cas.  461;  Adams  Hotel  Co. 
V.  Cobb,  3  Ind.  Terr.  50,  53  S.  W.  478; 
Kirkpatrick  v.  Metropolitan  Street  R.  Co. 
129  Mo.  App.  624,  107  S.  W.  1026;  Hey  v. 
Prime,  197  Mass.  474,  17  L.R.A.(N.S.) 
670,  84  N.  E.  141;  Indianapolis  &  M.  Rapid 
Transit  Co.  v.  Reeder,  42  Ir.d.  App.  520,  85 
N.  E.  1042;  Indianapolis  Traction  &  Ter- 
minal Co.  V.  Menze,  173  Ind.  31,  88  N.  E. 
929,  89  N.  E,  370;  Lagergren  v.  National 
Coke  &  Coal  Co.  117  N.  Y.  Supp.  92;  Town- 
send  V.  Wilmington  City  R.  Co.  7  Penn. 
(Del.)  255,  78  Atl.  636;  Holleman  v.  Har- 
ward,  119  N.  C.  150,  34  L.R.A.  803,  56  Am. 
St.  Rep.  672,  26  S.  E.  972;  Kimberly  v. 
Howland,  143  N.  C.  398,  7  L.R.A.(N.S.) 
646,  66  S.  E.  778;  Selleck  v.  Janesville,  104 
Wis.  670,  47  L.R;A.  691,  76  Am.  St.  Rqp. 
892,  80  N.  W.  944. 

Ostrander,  J.,  delivered  the  opinion  of 
the  court: 

in  the  brief  for  appellant  argument  is 
addressed  to  the  alleged  positive  character 
of  the  evidence  establishing  the  negligence 
of  plaintiff's  wife,  the  uncertainty  of  the 
evidence  to  establish  the  injuries  claimed  to 
have  been  received  by  her,  the  rulings  of  the 
court,  and  the  charge  upon  the  subject  of 
plaintiff's  loss  of  consortium,  the  alleged 
excessive  recovery,  and  the  verdict  o.  the 
jury,  which  is,  it  is  claimed,  opposed  to 
the  weight  of  evidence.  Tlieee  are  the  sub- 
jects of  principal  discussion  and  will  be 
considered. 

1.  It  is  not  clear  whether  plaintiff's  wife 
did  or  did  not  exercise  a  proper  degree  of 
care  in  entering  the  elevator  under  the 
circumstances  she  says  existed  tiiere.  The 
question  was  for  the  jury. 

2.  The  nature  and  extent  of  the  injuries 
sustained  by  plaintiff's  wife  are  uncertain. 
The  opinions  of  the  medical  men  go  no  fur- 
ther than  this, — ^that  her  condition  at  the 
time  of  the  operation  and  before  and  after 
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it  is  not  in  doubt,  and,  with  certain  excep- 
tions, might  have  been  the  result  of  the 
injury.  These  witnesses  relate  also  other 
causes  for  such  a  condition  as  existed,  and 
it  is  plaintiff's  claim  that  by  his  testimony 
he  has  eliminated  these  other  possible 
causes  from  consideration,  for  which  rea- 
son the  proximate  cause  of  her  condition  is 
not  conjectural.  On  the  other  hand,  it  is 
the  contention  of  defendant  that  the  testi- 
mony is  equally  convincing  that  her 
troubles,  relieved  by  the  surgeons,  were  of 
long  standing.  It  is  very  doubtful  whether, 
exercising  themselves  wholly  outside  the 
domain  of  conjecture  and  wholly  within 
that  of  proper  and  reasonable  deduction 
from  such  testimony  as  they  believed,  the 
jury  could  have  reached  either  material 
conclusion.  As  was  true  in  Farrell  v. 
Haze,  157  Mich.  374,  391,  392,  122  N.  W. 
197,  a  final  condition  of  the  patient  was 
made  certain  by  expert  testimony.  In  the 
Farrell  Case  it  was  admitted  that  the  cause 
of  the  condition  was  matter  for  expert 
determination.  In  the  case  at  bar  the  acci- 
dent (in  the  Farrell  Case  the  treatment) 
might  have  produced  the  known  condition. 
But  in  this,  as  in  that,  case,  the  testimony 
seems  to  fall  short  of  showing  that  it  is 
more  probable  the  conditions,  relieved  by 
the  surgical  operation,  were  caused  by 
the  accident.  So  much  plaintiff  was  bound 
to  prove.  Otherwise  recovery  depends  upon 
attributing  to  a  particular  cause  an  injury 
which  may  as  well  be  attributed  to  another 
cause. 

3.  Consortium  has  been  defined  as  the  per- 
son's affection,  society,  or  aid ;  the  right 
to  the  conjugal  fellowship  of  the  wife,  to 
her  company,  co-operation,  and  aid  in  every 
conjugal  relation.  8  Cyc.  614.  See  Jacob- 
sen  V.  Siddal,  12  Or.  284,  53  Am.  Rep.  360, 
7  Pac.  108;  21  Cyc.  1526;  Bouvier's  Law 
Diet.  402. 

"The  right  of  consortium  is  a  right  grow- 
ing out  of  the  marital  relation,  which  the 
husband  and  wife  have,  respectively,  to  en- 
joy the  society  and  companionship  and  af- 
fection of  each  other  in  their  life  together." 
Feneff  v.  New  York  C.  &  H.  R.  R.  Oo.  203 
Mass.  278,  24  L.RA.(N.S.)  1024,  133  Am. 
St.  Rep.  291,  89  N.  E.  436. 

"Per  quod  consortium  amisif  (by  which 
he  has  lost  the  companionship)  was  the 
phrase  used  when  at  the  common  law  plain- 
tiff declared  for  any  bodily  injury  done  to 
his  wife  by  a  third  person.  3  Bl.  Com.  140. 
Appellant  says:  "We  insist  that  for  loss 
or  diminution  of  his  wife's  'marriage  fel- 
lowship,' of  her  'company  and  co-operation,'  i 
that  even  if  her  society  and  companionship 
is  less  satisfactory  than  formerly,  that  in 
his  association  and  intercourse  with  her  he 
finds  less  comfort,  pleaAure,  or  happiness, 
LJI.A.1916D. 


all  of  which  are  matters  of  sentiment  affect- 
ing the  mind  and  heart,  and  not  the  pocket, 
he  cannot  recover  damages  therefor.  In 
this  case  no  evil  motive  or  wilful  miscon- 
duct on  the  part  of  the  defendant  is  claimed. 
.  .  .  This  is  unlike  an  action  on  the  case 
for  seduction,  or  alienation  of  the  wife's 
affections,  which  stand  upon  peculiar  rea- 
sons." 

At  common  law  when  a  married  woman 
was  injured  iii  her  person  she  was  joined 
with  her  husband  in  an  action  for  the  in- 
jury, and  in  such  action  nothing  could  be 
recovered  for  loss  of  her  services  or  for  the 
expenses  to  which  the  husband  had  been  put 
in  taking  care  of  and  curing  .her.  There 
was  no  allowance  for  her  loss  of  ability  to 
earn  wages,  render  services,  and  be  helpful 
to  others,  because  these  elements  of  dam- 
age, so  far  as  recoverable  at  all,  belonged 
to  the  husband.  For  such  loss  of  services 
and  such  expenses  the  husband  alone  could 
sue.  1  Chitty,  Fl.  84.  The  common  law 
gave  the  husband  the  right  to  the  labor, 
services,  and  earnings  of  his  wife. 

It  is  not  now  an  answer  to  the  wife's  suit 
to  recover  damages  for  injuries  to  her  per- 
son that  her  husband  is  not  joined  as  plain- 
tiff. The  legislature  has  relieved  her  of  cer- 
tain disabilities  so-called,  and  has  denied 
to  her  husband  the  right  to  her  earnings 
and  the  profits  of  any  business  she  may 
carry  on.  It  has  not,  however,  put  her  do- 
mestic duties  and  labor,  performed  in  and 
about  her  home  for  her  family  upon  a  pe- 
cuniary basis,  nor  meant  to  classify  such 
duties  as  services,  nor  to  permit  her  to 
recover  damages  for  loss  of  ability  to  per- 
form them.  Gregory  v.  Oakland  Motor  Car 
Co.  —  Mich.  — ,  147  N.  W.  614.  Where 
there  is  no  intentional  wrong,  the  ordinary 
rule  of  damages  in  every  case  goes  no  fur- 
ther than  to  allow  pecuniary  compensation 
for  the  impairment  or  injury  directly  done. 
If  a  husband  is  injured  and  recovers  his 
damages,  hia  wife  cannot  usually  recover 
damages.  The  husband  has  usually,  as  a 
result  of  his  action,  been  compensated  for 
his  pain  and  suffering,  past  and  future,  for 
loss  of  time,  for  diminution  of  capacity  to 
earn  money.  The  minor  children  of  an  in- 
jured father  and  those  of  an  injured  mother 
may  suffer  on  account  of  the  injury,  but  it 
has  never  been  considered  that  they  had  an 
action  therefor.  The  negligent  defendant 
is  supposed  to  have  made  full  pecuniary 
compensation  to  the  injured  parent.  Their 
loss  is  regarded,  not  as  direct,  but  conse- 
quential and  remote. 

If  a  husband  may  recover  for  loss  of  con- 
sortium resulting  from  physical  injury  to 
the  wife  occasioned  by  negligent  conduct  of 
the  defendant,  the  wife  may  recover  for  loss 
of  consortium  of  the  husband  under  similar, 
34 
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conditions.  The  right  affected,  if  it  may  be 
properly  called  a  right,  is  mutual.  No  rea- 
soning will  now  support  a  recovery  by  one 
which  will  deny  it  to  the  other  spouse. 

"No  case  has  been  brought  to  our  atten- 
tion, and  after  an  extended  examination  we 
have  found  none,  in  which  an  action  for  a 
loss  of  consortium  alone  has  been  main- 
tained merely  because  of  an  injury  to  a 
person  of  the  other  spouse,,  for  which  the 
other  has  recovered,  or  is  entitled  to  re- 
cover, full  compensation  in  his  own  name, 
when  the  only  effect  upon  the  plaintiff's 
right  of  consortium  is  that,  through  the 
physical  or  mental  disability  of  the  other, 
the  companionship  is  less  satisfactory  and 
valuable  than  before  the  injury."  Feneff  v. 
New  York  C.  &  H.  R.  R.  Co.  203  Mass.  278, 
280,  24  L.R.A.(N.S.)  1024,  133  Am..3t.  Rep. 
291,  89  N.  E.  436. 

If  plaintiff  has  in  fact,  on  account  of  his 
wife's  injury,  lost  a  service  which  she  habit- 
ually rendered,  then,  as  service,  and  accord- 
ing to  the  pecuniary  value  of  it,  he  ought 
to  be  permitted  to  recover.  Recovery  should 
be  according  to  the  fact.  For  loss  of  con- 
sortium, of  the  undefined  and  indefinable  in- 
fluence of  either  spouse  in  the  family  rela- 
tion, and  the  pleasure  of  the  relationship, 
neither  may  recover.  The  Massachusetts  de- 
cision in  Kelley  v.  New  Yorlc,  N.  H.  &  H. 
R.  Co.  168  :\Iass.  308,  38  L.R.A.  631,  60  Am. 
St.  Rep.  397,  4G  N.  E.  1063,  relied  upon  in 
Gregory  v.  Oakland  Motor  Car  Co.  supra, 
and  often  cited  in  text-books  and  opinions 
of  judges,  has  been  distinctly  overruled  as 
to  the  point  now  being  considered.  Feneff 
V.  New  York  C.  &  H.  R.  R.  Co.  supra ;  Bolger 
V.  Boston  Elev.  R.  Co.  205  Mass.  420,  91  N. 
E.  389.  While  our  own  former  decisions 
do  not  distinctly  rule  the  point,  still  Bowdle 
V.  Detroit  Street  R.  Co.  103  Mich.  272,  50 
Am.  St.  Rep.  366,  61  N.  W.  629,  4  Am.  Neg. 
Cas.  180,  is  plainly  not  opposed  to  it.  Nor 
do  I  think  Gregory  v.  Oakland  Motor  Car 
Co.  wrongly  decided;  no  specific  claim  hav- 
ing been  made  that  the  damages  were  ex- 
cessive,  and  the  objection  being  that  the 
husband  could  not  recover  at  all  for  loss  of 
services  of  his  wife.  As  to  the  elements 
which  may  be  considered  by  a  jury  in  fixing 
tlie  pecuniary  loss  of  the  husband,  the 
charge  delivered  in  that  case  was  in  some  re- 
spects opposed  to  the  conclusion  I  have 
reached  (although  to  that  portion  of  the 
charge  no  objection  appears  to  have  been 
made),  and  some  of  the  decisions  of  other 
courts  quoted  with  approval  permit  a  jury 
to  consider  what  I  now  think  they  should 
not  be  permitted  to  consider  in  estimating 
the  value  of  the  wife's  services. 

The  testimonv  referred  to  should  not  have 
been  received ;  the  court  erred  in  bis  instruc- 
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tions  upon  the  subject  of  loss  of  consortium, 
and,  more  doubtful,  but  nevertheless  tangi- 
ble, plaintiff  did  not  fairly  sustain  the 
burden  of  proving  that  the  probable  cause 
of  the  wife's  injuries,  relieved  b>'  a  surgical 
operation  at  the  cost  of  the  husband,  was 
the  injury  for  which  defendant  waa  held  re- 
sponsible. 

The  judgment  is  reversed  and  a  new  tri&l 
granted. 
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V. 

T.  J.  PHILLIPS. 

(—  Miss.  — ,  67  Sol  65L) 

Constitutional  law  —  equal  protection  — 
keeping:  liquor  at  social  club. 

1.  A  state  does  not  unconstitutionally  de- 
prive one  of  equal  protection  of  the  laws 
by  forbidding  the  keeping  of  intoxicating 
liquor  in  any  locker  or  other  place  in  any 
social  club,  or  carrying  it  to  such  club, 
although  a  property  right  in  such  liquors 
is  recognized  by  the  law. 

Statute  —  title  —  scope. 

2.  A  provision  prohibiting  the  carrying 
of  intoxicating  liquors  into  a  club  room  is 
within  a  title  indicating  that  the  statute  is 
to  prohibit  the  sale  of  such  liquors. 

(March   1,   1916.) 

APPEAL  by  the  State  from  a  judgment 
of  the  Circuit  Court  for  Lefiore  County 
sustaining  a  demurrer  to  an  affidavit  charg- 
ing defendant  with  unlawfully  carrying  in- 
toxicating liquor  into  a  social  club.  Re- 
versed. 

The  facts  are  stated  in  the  opinion. 

Mr.  George  H.  Ethridge,  Assistant  At- 
torney General,  for  the  State: 

The  statute  forbidding  the  keeping  of  in- 
toxicating liquor  in  any  locker  or  other 
place  in  any  social  club,  or  carrying  it  to 
such  club,  is  not  unconstitutional. 

Perrin  v.  United  States,  232  U.  S.  478, 
68  L.  ed.  691,  34  Sup.  Ct.  Rep.  387;  United 

Note.  —  As  to  power  to  prohibit  the  keep- 
ing of  intoxicating  liquor,  irrespective  of 
any  intention  to  sell  it  in  violation  of  law, 
see  note  to  Eidge  v.  Bessemer,  26  L.R.A. 
(N.iS.)  394. 

As  to  power  to  prohibit  or  restrict  one's 
using  intoxicating  liquor  or  having  the  same 
in  his  possession  for  his  own  use,  see  note 
to  Com.  v.  CamnbelU  24  L.R.A.iN.S.)    173. 

The  applii'tibility  of  licjuor  laws  to  social 
clubs  dispensing  liquor  to  nivmbers  is  dis- 
cussed in  the  note  to  State  ex  rel.  Harvey  v. 
Missouri  Athletic  Club,  L.R.A.1915C,  876, 
and  earlier  notes  there  referred  to. 
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States  F.  Holliday,  3  Wall,  407,  18  L.  ed. 
182;  United  States  v.  Sutton,  216  U.  S. 
291.  64  L.  ed.  200,  30  Sup.  Ct.  Rep.  116; 
Hallowell  v.  United  States,  221  U.  S.  317, 
65  L.  ed.  750,  31  Sup.  Ct.  Rep.  587;  Ex 
parte  Webb,  225  U.  S.  663,  56  L.  ed.  1248, 
32  Sup.  Ct.  Rep.  769;  United  States  v. 
Wright,  229  U.  S.  226,  67  L.  ed.  1160,  33 
Sup.  Ct.  Rep.  630;  Mugler  ▼.  Kansas,  123  U. 
S.  623,  81  L.  ed.  205,  8  Sup.  Ct/ Rep.  273; 
Bartemeyer  v.  Iowa,  18  Wall.  129,  21  L.  ed. 
929;  Munn  v.  Illinois,  94  U.  S.  124,  24  L. 
ed.  83;  Giozza  v.  Tiernan,  148  U.  S.  667,  37 
Lu  ed.  699,  13  Sup.  Ct.  Rep.  721;  State  v. 
Bixman,  162  Mo.  1,  62  8.  W.  828;  Vance  t. 
W.  A.  Vandercook  Co.  170  U.  S.  438,  42  L. 
ed.  1100,  18  Sup.  Ct.  Rep.  674. 

Messrs.  Wells,  May,  &  Sanders  and 
J.  A.  Tyson,  for  appellee: 

Section  4  of  Mississippi  Laws  1914,  eliap. 
127,  is  unconstitutional  and  void  and  ob- 
noxious to  the  Federal  and  state  Constitu- 
tions. 

Eidge  Y.  Bessemer,  164  Ala.  699,  26  L.R.A. 
<N.S.)  394,  51  So.  246;  State  v.  Oilman,  33 
W.  Va.  146,  6  L.R.A.  847,  10  S.  E.  283; 
Ex  parte  Brown,  38  Tex.  Crim.  Rep.  295,  70 
Am.  St.  Rep.  743,  42  S.  W.  554;  State  v. 
Goodwill  33  W.  Va.  179,  6  L.R.A.  621,  25 
Am.  St.  Rep.  863,  10  S.  E.  285;  State  v. 
Williams,  146  N.  C.  618,  17  L.R.A.(N.S.) 
299,  61  S.  E.  61,  14  Ann.  Cas.  662;  Com.  v. 
Campbell,  133  Ky.  50,  24  L.R.A.(N.S.)  172, 
117  S.  W.  383,  19  Ann.  Cas.  169;  Ex  parte 
Mon  Luck,  29  Or.  421,  32  L.R.A.  738,  64 
Am.  St.  Rep.  804,  44  Pac.  693;  State  v.  Gil- 
man,  33  W.  Va.  146,  6  L.R.A.  847,  10  S.  E. 
283;  State  v.  Williams,  146  N.  C.  618,  17 
L.R.A.(N.S.)  299,  61  S.  £.  61,  14  Ann.  Cas. 
662;  Nicol  v.  Ames,  173  U.  S.  609,  43  L.  ed. 
786,  19  Sup.  Ct.  Rep.  522;  Magoim  v.  Il- 
linois Trust  &  Sar.  Bank,  170  U.  S.  283,  42 
L.  ed.  1037,  18  Sup.  Ct.  Rep.  694;  Gulf,  C. 
&  S.  F.  R.  Co.  V.  ElUs,  166  U.  S.  160,  41 
L.  ed.  666,  17  Sup.  Ct.  Rep.  255;  Adams  v. 
Standard  Oil  Co.  97  Miss.  879,  63  So.  692; 
Ballard  v.  Mississippi  Cotton  Oil  Co.  81 
Miss.  507.  62  LJI.A.  407,  95  Am.  St.  Rep. 
470,  34  So.  633;  Hunt  ▼.  Wright,  70  Miss. 
298,  11  So.  608;  Ex  parte  Wren,  63  Misc. 
512,  56  Am.  Rep.  825;  State  v.  Fulks,  207 
Mo.  26,  16  L.RA.(N.S.)  430,  105  S.  W.  783, 
13  Ann.  Cas.  732. 

€k>ok,  J.,  delivered  the  opinion  of  the 
court: 

Appellee  was  convicted  by  a  justice  of 
the  peace  upon  an  affidavit  charging  that  he 
"on  or  before  the  23d  day  of  November, 
1914,  unlawfully  did  then  and  there  carry 
to  the  club  of  the  Benevolent  Protective 
Order  of  Elks,  the  same  then  and  there  be- 
ing a  social  club  and  organization,  for  the 
use  therein  as  a  beverage,  vinous,  spirituous, 
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,  malt,  alcoholic,  and  intoxicating  liquor,  to 
wit,  one  bottle  of  whisky  then  and  there 
containing  more  than  one  half  of  1  per  cent 
of  alcohol." 

Appellee  appealed  to  the  circuit  court  and 
there  demurred  to  the  affidavit,  which  de- 
murrer was  sustained.  From  the  judgment 
of  the  circuit  court  sustaining  appellant's 
demurrer,  the  state  prosecuted  this  appeal. 

This  prosecution  was  founded  upon  §  4, 
chap.  127,  Miss.  Laws  1914,  which  read 
thus:  "That  no  intoxicating  liquor  within 
the  meaning  of  this  act  shall  be  kept  in 
any  locker  or  other  place  in  any  social  elub 
or  organization  for  use  therein,  and  all  per- 
sons carrying  such  liquor  to  such  club  or 
locker  for  use  therein  or  keeping  the  same 
for  such  use,  shall  be  guilty  of  a  violation 
of  this  act."  • 

The  demurrer  of  defendant  below  was 
sustained  upon  the  theory  that  said  section 
is  unconstitutional  because  it  contravenes 
the  14th  Amendment  to  the  Constitution 
of  the  United  States,  as  well  as  article  3, 
§  14,  of  our  state  Constitution. 

It  was  also  urged  below,  and  here,  that 
chapter  127,  Laws  1914,  is  void  because  it 
violates  §  71  of  the  state  Constitution, 
referring  to  the  title  of  bills  introduced  in 
the  state  legislature. 

The  position  of  appellant,  briefly  stated, 
is  that  the  statute  under  review  recognizes 
that  intoxicating  liquors  are  property,  and 
that  one  may  lawfully  own,  possess,  and 
use  the  same,  and  that  the  limitation  upon 
this  right  imposed  by  the  statute  bears  no 
reasonable  relation  to  the  policy  of  the  state 
to  suppress  the  sale  of  intoxicants,  and  also 
that  the  statute  is  discriminatory  and  de- 
nies to  the  persons  involved  equal  protec- 
tion of  the  laws.  For  these  reasons,  it  is 
claimed  that  the  statute  violates  the  14th 
Amendment  of  the  Constitution  of  the 
United  States  and  article  3,  §  14,  of  oiir 
own  state  Constitution.  To  support  his 
contention  appellee  cites  the  following  cases, 
viz,:  Eidge  v.  Bessemer,  164  Ala,  599,  20 
L.RA.(N.S.)  394,  61  So.  246;  State  v.  Gil- 
man,  33  W.  Va.  146,  6  L.R.A.  847,  10  S.  E. 
283;  Ex  parte  Brown,  88  Tex.  Crim.  Rep. 
295,  70  Am.  St.  Rep.  743,  42  S.  W.  554; 
State  V.  Goodwill,  33  W.  Va.  179,  6  L.R.A. 
621,  25  Am.  St.  Rep.  863,  10  S.  E.  286; 
State  V.  Williams,  146  N.  C.  618,  17  L.R.A. 
(N.S.)  299,  61  S.  E.  61,  14  Ann.  Cas.  662; 
Com.  T.  Campbell,  133  Ky.  60,  24  L.R.A. 
(N.S.)  172,  117  S.  W.  383,  19  Ann.  Cas. 
159;  Ex  parte  Mon  Luck,  29  Or.  421,  32 
L.RA.  738,  54  Am.  St.  Rep.  804,  44  Pac. 
693;  Noble  State  Bank  v.  Haskell,  219  U. 
S.  104,  66  L.  ed.  112,  32  L.RAl.(N.S.)  1064, 
31  Sup.  Ct.  Rep.  186,  Ann.  Cas.  1912A,  487. 

Eidge  T.  Bessemer,  supra,  decided  by  the 
supreme  court  of  Alabama,  it  seems  to  us, 
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is  the  strongest  case  decided  by  any  court  in 
favor  of  appellee's  view  of  the  law.  In 
other  words,  this  case  carries  the  sanctity  of 
the  right  to  possess  and  use  property  much 
further  than  has  any  other  court  of  last 
resort.  This  case  was  decided  by  a  divided 
court;  and,  with  the  utmost  deference  to 
the  opinion  of  the  majority,  we  think  the 
dissenting  opinions  are  more  convincing 
than  the  opinion  of  the  court.  The  court 
in  that  case  had  under  consideration  an 
ordinance  of  the  city  of  Bessemer,  the  Ist 
section  of  which  is  in  the^e  words,  viz,: 
"Be  it  enacted  by  the  city  council  of  Besse- 
mer as  follows:  That  it  shall  be  unlawful 
and  constitute  a  violation  of  this  ordinance, 
if  any  person,  firm,  or  corporation  in  the 
city  of  Bessemer,  have  or  keep  on  storage 
or  deposit,  or  have  therein,  any  vinous,  spir- 
ituous, or  malt  liquors,  or  intoxicating  bev- 
erages [or  any  beverage],  which  is  a  product 
of  maltace  or  gencase  as  a  substantial  in- 
gredient, in  or  at  any  place  where  any 
drinks  or  beverages  are  sold  or  kept  for 
sale." 

The  2d  section  of  the  ordinance  provided 
that  the  above  section  should  not  apply  to 
druggists  of  the  class  described  thereby. 

As  we  interpret  the  opinion  of  the  court, 
the  gist  of  the  court's  reasoning  may  be 
found  in  the  following  words  of  the  opinion, 
viz,:  "It  can  be  justified  only,  if  at  all,  on 
the  ground  that  it  sustains  some  reasonable 
relation  to  the  prohibition  law  in  the  '^ay 
of  preventing  evasions  of  that  law  by  trick, 
artifice,  or  subterfuge,  under  guise  of  which 
that  law  is  violated.  But  it  has  no  such 
relation.  It  imdertakes  to  prohibit  the 
keeping,  in  any  quantity  and  for  any  pur- 
pose, however  innocent,  of  intoxicating  li- 
quors and  beverages  in  places  which  are  in- 
nocent in  themselves." 

It  seems  clear  to  us  that  the  court  entire- 
ly underestimated  the  ability  and  cunning 
of  the  average  illicit  dealer  in  intoxicating 
beverages.  The  city  council  was  much 
wiser,  in  our  opinion,  to  the  devious  ways 
of  this  class  of  criminals.  Given  a  "pop 
stand"  or  a  soda  fountain  the  blind  tiger  is 
practically  immune  from  prosecution  under 
any  laws  against  the  sale  of  intoxicating 
liquors.  It  would  seem  clear  to  us  that  vio- 
lators of  the  law  would  have  filed  a  dissent- 
ing opinion  in  that  case,  and  could  have 
pointed  out  with  precision  wherein  the  court 
erred,  when  it  said  that  this  ordinance 
sustains  no  reasonable  relation  to  the  prohi- 
bition law. 

The  dissenting  opinion,  by  Judge  McClel- 
lan,  points  out  the  reasonable  relation  of 
the  ordinance  to  the  prohibition  law  in  a 
much  clearer  way  than  we  can  hope  to  do, 
and  we  refer  to  his  opinion  and  adopt  the 
same  as  our  own. 
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In  State  v.  Gilman,  33  W.  Va.  146,  « 
L.R.A.  847,  10  S.  E.  283,  the  supreme  court 
of  West  Virginia  was  passing  upon  the 
validity  of  a  statute  of  that  state  which 
denounced  as  a  misdemeanor  the  keeping  in 
possession  of  spirituous  liquors  of  another 
by  any  person  not  the  owner,  who  had  not 
obtained  a  license  therefor.  The  decision 
went  off  upon  the  court's  interpretation  of 
the  state  Constitution,  which  declared  *iaws 
may  be  passed  regulating  or  prohibiting  the 
sale  of  intoxicating  liquors."  The  court 
Invoked  the  maxim,  Expressio  unius  est 
excluaio  alterius,  holding  that,  the  statute 
not  having  reference  to  the  prohibition  or 
sale  of  liquors,  the  legislature  was  without 
power  to  pass  the  statute.  The  court  also 
held  that  the  statute  could  not  be  upheld 
as  coming  within  the  police  power  of  the 
state.  We  do  not  consider  this  decision  of 
much  value  in  this  case,  because  the  statute 
there  reviewed  is  radically  and  substantially 
different  from  the  statute  we  are  consider- 
ing, and  besides,  the  question  before  that 
court  was  complicated  by  the  Constitution 
of  West  Virginia. 

Ex  parte  Brown,  38  Tex.  Crim.  Rep.  296, 
70  Am.  St.  Rep.  743,  42  S.  W.  654,  a  Texas 
case,  does  not  seem  to  be  pertinent  to  this 
case.  In  that  case  the  Texas  court  was  con- 
struing a  statute  in  the  light  of  the  state 
Constitution,  referring  directly  to  the  ques- 
tion of  the  prohibition  of  the 'sale  of  intoxi- 
cants in  local  option  territory.  Referring 
to  the  constitutional  provision,  the  court 
said:  "It  occurs  to  us  that  this  expression 
of  the  will  of  the  people  on  the  subject  is 
exclusive  of  any  other  method  to  be  pur- 
sued by  the  legislature.  Whatever  may  be 
said  as  to  the  power  of  the  legislatures  of 
other  states,  with  no  express  provisions  of 
their  Constitutions  on  this  subject,  to  legis- 
late in  regard  to  the  liquor  traffic  under  the 
general  police  power,  the  same  does  not  ap- 
ply with  us.  We  have  an  express  provision 
on  the  subject,  and  that  provision  was  in- 
tended to  prescribe  a  method  of  dealing  with 
the  question,  and  to  exclude  any  other  rule 
or  method;  at  least,  so  far  as  local -option 
territory   is  concerned." 

The  court  then  quoted  in  full  the  opinion 
of  the  supreme  court  of  West  Virginia  in 
State  T.  Gilman,  supra,  adopted  and  in- 
dorsing the  same.  The  two  courts  were  in 
accord,  because  of  the  similarity  of  their 
state  Constitutions.  It  will  be  seen  that 
the  Texas  case  is  expressly  confined  to  pro- 
visions of  the  Constitution  of  Texas,  and 
what  would  have  been  the  decision  of  that 
court  had  there  been  no  such  constitutional 
provision  it  is,  of  course,  impossible  to  con- 
jecture. 

State  V.  Goodwill,  33  W.  Va.  179,  6  L.R.A. 
621,  26  Am.  St.  Rep.  863,  10  S.  E.  285,  we 
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do  not  believe  has  any  application  here;  ex- 
cept as  a  general  statement  of  the  principle 
requiring  classification  of  persons  or  corpo- 
rations to  be  affected  by  the  statute  to  be 
reasonable,  and  not  discriminatory,  which 
principle  we  will  discuss  later. 

State  V.  Williams,  146  N.  C.  618, 1-7  L.R.A. 
(N.S.)  299,  61  S.  E.  61,  14  Ann.  Cas.  662,  a 
North  Carolina  case,  we  here  copy  the  sylla- 
bus, which  indicates  the  question  decided, 
viz.:  "Spirituous,  malt,  or  vinous  liquors 
are  property  within  the  meaning  of  the 
Constitution,  when  its  manufacture  or  sale 
is  lawfully  prohibited  by  statute;  and  when 
the  legislature  makes  it  an  indictable  of- 
fense to  carry  more  than  a  certain  quantity 
into  a  specified  county,  within  a  limited 
time,  prohibiting  its  sale  and  not  prohibit- 
ing its  use,  but  authorizing  its  use  for  cer- 
tain purposes,  it  is  unconstitutional,  for 
that  it  is  a  taking  of  property  without  due 
process  of  law,  and  not  within  the  police 
power  of  a  state." 

This  case  was  also  decided  by  a  divided 
court.  We  mention  this  fact  for  the  pur- 
pose of  showing  that  decisions  along  this 
line  have  usually  found  some  judge  of  the 
court  who  dissents.  We  thing  the  dissent- 
ing opinion  in  this  case  propounds  a  ques- 
tion hard  to  answer,  and  we  quote  the  same, 
because,  in  our  opinion  it  demonstrated  the 
fallacy  of  the  court's  reasoning,  viz.:  "In 
limiting  each  person  to  a  half  gallon  per 
day  for  his  own  use  (for  the  law  permits 
no  sale)  the  legislature  was  not  niggardly. 
Besides,  if  the  manufacture,  though  exclu- 
sively for  one^s  own  use  and  out  of  one's 
own  apples  and  peaches,  in  the  county,  can 
be  forbidden  by  statute  without  breaking 
the  Constitution,  why  cannot  the  importa- 
tion of  the  same  article  across  the  county 
line,  in  a  greater  quantity  than  a  half  gal- 
lon per  day,  even  for  one's  own  use,  be 
prohibited  by  the  same  power?  The  truth 
is  that,  the  legislature  having  jurisdiction 
of  the  subject,  the  limitations  upon  its  exer- 
cise rest  in  the  wisdom  and  sound  judgment 
of  the  legislature,  subject  only  to  review  by 
the  people,  not  by  the  courts." 

Com.  v.  Campbell,  133  Ky.  50,  24  L.RA. 
(N.S.)  172,  117  S.  W.  383,  19  Ann.  Cas.  159, 
a  Kentucky  case,  the  charge  against  the  de- 
fendant was  bringing  intoxicating  liquors 
into  a  town,  upon  his  person  or  as  his  per- 
sonal baggage,  exceeding  a  quart  in  quan- 
tity. This  prosecution  was  based  upon  a 
town  ordinance  making  it  unlawful  to  bring 
into  the  town  intoxicating  liquors  exceeding 
one  quart  in  quantity.  This  case  involved 
the  construction  of  the  state  Constitution, 
and  the  court  held  that,  inasmuch  as  the 
Constitution  formulated  a  system  by  which 
the  sale  of  intoxicating  liquors  throughout 
the  state  was  to  be  regulated  by  general 
L.R,A.1915D. 


lawB,  it  could  not  be  contended,  with  any 
show  of  reason,  that  the  framers  of  the  Con- 
stitution intended  to  leave  the  question  of 
the  retailing  of  liquor  in  a  given  district 
to  a  vote  of  a  majority  of  the  voters,  and 
yet  leave  it  in  the  power  of  the  legislature 
upon  its  own  motion  to  prohibit  the  pos- 
session of  liquor  by  the  citizen.  True,  the 
court  said  much  more  than  this.  The  court 
discussed  the  natural  and  inalienable  rights 
of  man,  but  after  they  reached  the  conclu- 
sion that  the  legislation  w^aa  in  violation  of 
the  state  Constitution,  referring  to  the  par- 
ticular power  under  review,  there  was  noth- 
ing more  to  be  said. 

It  is  claimed  by  all  the  cases  wherein  the 
precise  point  now  before  this  court  was  in- 
volved the  power  tp  enact  legislation  of 
this  character  was  denied.  We  have  en- 
deavored to  analyze  the  cases  relied  on  to 
sustain  this  claim,  and  we  believe  no  court 
(except  possibly  the  Alabama  and  North 
Carolina  courts),  has  gone  so  far  as  to  con- 
denm  the  legislation  challenged  in  the  pres- 
ent case. 

Justice  Holmes  in  Noble  State  Bank  v. 
Haskell,  219  U.  8.  104,  56  L.  ed.  112,  32 
L.R.A.(N.S.)  1064,  SI  Sup.  Ct.  Rep.  186, 
Ann.  Cas.  1912A,  487,  thus  defines  police 
power:  "It  may  be  said  in  a  general  way 
that  the  police  power  extends  to  all  the 
great  public  needs.  ...  It  may  be  put 
forth  in  aid  of  what  is  sanctioned  by  usage, 
or  held  by  the  prevailing  morality  or  strong 
and  preponderant  opinion  to  be  greatly  and 
immediately  necessary  to  the  public  wel- 
fare." 

The  Supreme  Court  of  the  United  States 
has  uniformly  held  that  the  adoption  of  the 
14th  Amendment  of  the  Constitution  did 
not  have  the  effect  of  denying  to  the  state 
power  to  prescribe  ''regulations  to  promote 
the  peace,  health,  morals,  education  and 
good  order  of  the  people." 

It  may  be  said  that  the  presence  and  use 
of  intoxicating  liquors  at  a  place  where  a 
number  of  people  gather  for  the  enjoyment 
of  social  intercourse  would  have  a  tendency 
to  disturb  the  peace  and  quiet  of  the  people 
there  assembled.  It  is  not  a  stretch  of  the 
imagination  to  assume  that  one  intoxicated 
man  may,  and  indeed  frequently  does,  an- 
noy, disgust,  and  offend  the  moral  sense  of  a 
large  number  of  other  people  engaged  in  the 
discussion  of  serious  and  important  social 
questions.  The  affectionate  or  the  bellicose 
inebriate  can  do  much  to  arouse  the  ire  and 
invite  the  active  resentment  of  his  victims. 
And  so  the  legislature  deemed  it  wise  to 
protect  the  members  of  social  clubs,  and 
thus  promote  the  public  peace,  by  prevent- 
ing the  carrying  of  intoxicants  into  the  club 
rooms,— to  be  kept  or  used  there, — to  the 
discomfort  of   sober  members  and  to  tha 
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peril  of  the  public  peace.  This  thought  was 
no  doubt  in  the  legislative  mind,  in  so  far, 
at  least,  as  the  statute  might  apply  to  the 
class  of  social  clubs  organized  and  con- 
ducted for  the  enoouragement  of  social  in- 
tercourse, and  for  the  improvement  and  en- 
joyment of  their  fortunate  members. 

There  was  another  thought  which  prob- 
ably prompted  the  legislation  in  question. 
It  is  well  known  to  thooe  familiar  with  the 
enforcement  of  the  laws  against  the  sale  of 
intoxicants  that  many  schemes,  artifices, 
and  devices  have  been  originated  for  the 
purpose  of  evading  the  law.  Clubs  and 
lodges  have  been  organized  for  no  other 
purpose  than  to  sell  intoxicating  liquors. 
The  conscienceless  promoters  often  select 
names  for  their  club  or  lodge  which  suggest 
to  the  uninitiated  that  these  organizations 
have  no  purpose  other  than  to  assist  the 
moral  and  religious  element  of  the  com- 
munity in  every  movement  having  for  its 
purpose  the  moral  welfare  of  the  commu- 
nity. 

To  check  the  pernicious  and  cunning  ac- 
tivities of  the  professional  criminal, — ^the 
man  who,  once  a  blind  tiger,  is  always  a 
blind  tiger, — the  legislature  adopted  a  broad 
classification  to  cover  any  and  all  social 
clubs.  This  was  necessary  to  make  the 
statute  at  all  efficient.  In  this  statute  the 
limitation  upon  the  use  of  liquor  is  confined 
to  social  clubs.  The  owner  may  carry  it 
anywhere  else  and  use  it  to  any  extent. 
There  is  no  attempt  to  destroy  the  personal 
liberty  of  the  owner  to  enjoy  the  seductive 
influence  of  liquor,  or  even  to  get  drunk.  So 
far  as  this  statute  is  concerned  one  may 
own  any  amount  of  liquor,  use  it  as  he 
sees  fit,  and  even  carry  it  anywhere  except 
to  a  social  club  or  organization.  Therefore 
it  is  said  the  statute  denies  the  owner,  as 
a  club  member,  the  equal  protection  of  the 
laws. 

There  was  a  time,  not  long  ago,  when 
many  intelligent  and  virtuous  citizens  of 
this  state  resented  any  interference  by  the 
legislature  whereby  it  undertook  to  pro- 
hibit the  sale  of  intoxicating  liquors.  Even 
laws  submitting  to  the  people  of  towns  or 
counties  the  option  of  prohibiting  the  sale 
in  any  given  town  or  county  were  indig- 
nantly denounced  as  efforts  to  deprive  the 
dissenters  of  their  natural  and  inalienable 
rights.  There  was  a  time»  perhaps,  when 
this  sentiment  represented  the  "prevailing 
morality"  of  many  communities.  We  have 
traveled  far  since,  until  now  it  may  be 
safely  said  that  the  "preponderant  opinion," 
as  well  as  "the  prevailing  morality,"  is 
willing;  and  anxious  to  prohibit  even  the 
possession  of  alcoholic  liquors  as  a  crime 
against  peace,  morality,  and  good  govern- 
ment. We  do  not  think  we  yield  to  a  clam- 
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orous  and  unreasoning  mob  when  we  indorse 
a  law  as  within  the  police  power  of  the 
state,  when  the  Supreme  Court  of  the 
United  States  says  this  power  exists  when- 
ever the  "preponderant  opinion  and  prevail- 
ing morality"  believes  this  law  necessary 
to  the  public  welfare. 

We  quote  the  words  of  an  unknown 
writer  as  fairly  representative  of  the  pres- 
tmt  "prevailing  morality"  of  the  people  of 
this  state:  "Whisky  is  a  good  thing  in  its 
pLace.  There  is  nothing  like  it  for  preserv- 
ing a  man  when  he  is  dead..  If  you  want 
to  keep  a  dead  man,  put  him  in  whisky;  if 
you  want  to  kill  a  live  man,  put  whisky 
in  him." 

Is  the  writer  a  wag  or  a  philosopher? 
This  question  will  be  answered  by  "dyed 
in  the  wool  individualists'"  but  one  way^ 
but  we  apprehend  that  their  answer  would 
not  be  approved  in  a  state- wide  primary. 

There  is  abundant  authority,  we  think, 
for  our  view.  We  will  now  cite  some  of  the 
cases  which  are  in  line  with  our  ideas  of 
the  law.  These  cases  are  collated  by  the 
annotator  of  Eidge  v.  Bessemer,  reported 
in  26  L.R.A.(N.S.)  395  et  seq.:  "Thus,  in 
Selma  v.  Brewer,  9  Cal.  App.  70,  08  Pac.  61, 
the  court  said  that  it  was  of  opinion  that  a 
municipal  ordinance  declaring  it  unlawful 
for  any  person,  firm,  corporation,  company, 
club,  or  association  to  'have,  keep,  possess, 
provide,  or  store'  any  spirituous,  etc.,  li- 
quors within  a  town,-  1)ut  permitting  a  li- 
censed pharmacist  to  sell  the  same,  taken 
as  a  whole,  is  consistent  with  the  provi- 
sions of  the  Constitution  authorizing  any 
city  to  make  and  enforce  police  regulations 
not  in  conflict  with  general  laws,  and  repre- 
sents only  a  proper  exercise  of  the  power 
expressly  vested  by  that  instrument  in 
cities,  counties,  towns,  and  townships. 

"And  an  ordinance  prohibiting  the  owner 
or  keeper  of  a  retail  grocery  store,  where 
meat,  grain,  fruit,  provisions,  or  other  ar- 
ticles are  exposed  for  sale,  from  keeping 
therein,  or  in  any  inner  room  adjacent  there- 
to, or  on  the  premises  connected  therewith, 
any  spirituous,  etc.,  liquors,  unless  licensed 
by  the  city  to  retail  the  same,  is  warranted 
by  charter  authority  to  pass  any  by-law  or 
requirement  that  shall  appear  requisite  for 
the  city,  or  for  preserving  peace,  order,  and 
good  government.  Heisembrittle  v.  Charles- 
ton, 2  McMull.  L.  233.  The  court  said  that 
there  could  be  no  question  that  the  re- 
straints imposed  by  such  ordinance  were 
within  the  ordinary  powers  of  legislation, 
there  being  nothing  in  the  restrictions  im- 
posed by  the  Constitution  of  the  state  or 
United  States  restraining  the  legislature 
from  passing  a  general  law  like  that  under 
consideration,  or  from  granting  power  to 
do  so  to  munieipft]  corporations. 
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"So  an  ordinance  providing  that  no  intoxi- 
cating liquors  sh^j]  be  used  or  kept  in  any 
refresh  men  t  saloon  or  restaurant  for  any 
purpose  whatever  is  valid,  notwithstanding 
such  liquors  are  not  kept  for  sale,  and  the 
keeping  thereof  elsewhere  is  not  restricted. 
State  V.  Clark,  28  N,  HL  176,  61  Am.  Dec, 
611.  3ce  the  quotation  from  this  case  in 
the  dissenting  opinion  of  McClellan,  J*,  in 
Eidge  V.  Bessemer. 

"And  it  was  held  in  Cohen  v.  State,  7  Ga. 
App.  5,  65  S.  E.  3096  (one  justice,  however, 
dissenting),  that  on  a  prosecution  for  the 
violation  of  a  law  declaring  it  unlawful  for 
anyone  to  keep  on  hand  at  his  place  of  busi- 
ness any  intoxicating  liquor,  evidence  as  to 
the  respondent's  purpose  in  keeping  it  was 
properly  excluded  as  irrelevant  and  imma- 
terial. 

**Thua  it  was  held  in  Easley  v.  Pegg,  63  S. 
C.  98,  41  S.  E.  18,  that  a  municipal  ordi- 
nance enacted  imder  the  general  welfare 
clause  of  a  municipal  charter,  prohibiting 
the  storing  or  keeping  possession  of  spiritu- 
ous, etc.,  liquors,  except  as  provided  by  the 
state  dispensary  law,  was  valid,  it  not  being 
necessary  that  such  liquor  should  be  kept 
for  an  unlawful  purpose;  the  offense  being 
complete  if  there  is  a  storing  or  keeping  of 
liquor,  which  is  contraband  under  the  dis- 
pensary law. 

"And  in  Wright  v.  Macon,  5  Ga.  App. 
750,  64  S.  E.  807,  where  a  municipal  ordi- 
nance, declaring  it  unlawful  for  any  club, 
corporation,  or  association  of  persons,  or 
number  of  persons,  whether  incorporated  or 
otherwise,  to  keep,  or  permit  to  be  kept,  in 
any  room  or  place,  or  in  any  place  con- 
nected directly  or  indirectly  therewith,  in 
which  members  of  such  club,  corporation, 
association  of  persons,  or  number  of  per- 
sons, assembled,  any  alcoholic,  spirituous, 
etc..  liquors,  under  which  it  was  sought  to 
prosecute  one  who  kept  liquor  owned  by 
him  and  intended  for  his  own  personal  use, 
in  a  locker  of  a  club  connected  with  lodge 
rooms  of  a  fraternal  society  to  which  he  be- 
longed, was  held  void,  solely  on  the  ground 
that  the  state  had  already  regulated  and 
licensed  such  clubs,  the  court  said  that  'but 
for  the  passage  of  the  license  tax  by  the 
state,  there  could  be  no  question  in  our 
minds  that  .  .  .  [such  ordinance  could 
have  been  adopted  under  the  general  wel- 
fare clause  of  its  charter].  It  is  evident 
that  the  general  policy  of  the  state  in  the 
passage  of  the  general  prohibition  act  of 
1007  was  to  stop,  or  at  least  to  decrease, 
the  drinking  of  intoxicating  liquor,  and,  the 
ordinance  .  .  .  now  before  us  being  in 
aid  of  that  general  policy,  we  think  it  could 
be  extended  to  preventing  the  assembling  of ' 
liquors  at  a  place  where  drinking,  instead) 
of  being  decreased,  would  be  increased,  al- 
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though  the  possession,  and  property  right 
in  such  liquors  was  legal,  and  the  place  at 
which  such  liquors  were  assembled  was  not 
a  public  place;  and,  although  it  is  always 
to  be  borne  in  mind  that  delegated  powers 
are  to  be  strictly  construed  and  reasonably 
exercised,  we  think  the  passage  of  the  ordi- 
nance in  question  ...  is  not  an  unrea- 
sonable exercise  of  the  police  power,  and  is 
fully  warranted  by  the  general  welfare 
clause.' " 

We  do  not  think  that  this  act  deprives 
members  of  social  organizations  of  the  equal 
protection  of  the  law.  It  seems  to  us  that 
the  dasaification  of  the  organizations  which 
would  come  under  the  regulations  adopted 
by  the  legislature  is  entirely  reasonable.  It 
may  be  said  that  business,  benevolent,  and 
other  organizations  which  might  be  men- 
tioned, were  not  put  under  the  statutory 
regulations,  for  the  reason  that  ordinarily 
liquors  are  not  carried  into  the  places  where 
such  organizations  assemble.  There  being 
no  public  necessity  for  prohibiting  members 
of  the  organizations  not  mentioned  in  the 
statutes  from  carrying  liquors  to  the  meet- 
ing places,  the  legislature  did  not  attempt 
to  remedy  a  nonexiatent  evil. 

Before  leaving  thia  subject,  we  venture 
to  say  that  "social  clubs,"  by  this  statute, 
are  selected  as  the  apeeial  favorites  rather 
than  as  the  victims  of  the  law.  While  pri- 
marily the  statute  was  enacted  in  the  in- 
terest of  the  public  welfare  and  to  effectuate 
the  purpose  of  the  legislature  to  make  the 
sale  of  intoxicating  liquors  more  difficult, 
yet  it  is  conceivable  that  the  immediate 
and  direct  result  of  the  enforcement  of  the 
statute  will  be  of  special  benefit  to  social 
clubs. 

Lastly,  it  is  contended  that  the  act  in 
question  is  unconstitutional  because  it  con- 
travenes §  71  of  our  Constitution.  All  ques- 
tions of  this  kind  are  foreclosed  by  the  de- 
cision in  Jackson  v.  State,  102  Miss.  663, 
59  So.  873,  Ann.  Cas.  1916A,  1213.  If  the 
object  of  prohibition  of  the  sale  of  intoxi- 
cating liquors  is  not  to  prevent,  as  far  as 
may  be,  the  drinking  of  such  liquors,  then 
it  is  difficult  to  justify  the  laws  prohibiting 
the  sale.  Of  course,  the  typical  public 
saloon  is  demoralizing,  but  there  would  be 
no  practical  difficulties  in  the  way  of  so 
regulating  the  saloon  as  to  minimize  all  of 
the  evils  which  flow  from  the  saloon,  ex- 
cept the  evils  which  flow  from  the  drinking 
of  intoxicating  beverages.  If  it  is  not  a 
menace  to  the  health,  morals,  welfare,  and 
peace  of  the  public  for  men  and  Women  to 
drink  alcoholic  liquors,  it  would  seem  that 
the  public  eould  have  no  interest  in  pro- 
hibiting the  sale.  The  ultimate  purpose  and 
end  of  prohibition  is  to  prevent  the  use  of 
liquor  as  a  beverage.     This  ultimate  end 
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is  approached  step  by  step,  and  when  the 
preponderant  and  prevailing  morality  of  the 
nation  believes  that  the  public  welfare  de- 
mands the  final  step,  the  way  will  be  found 
to  accomplish  the  end. 

The  judgment  of  the  trial  court  suHtain- 
ing  the  demurrer  to  the  affidavit  is  reversed, 
and  the  cause  remanded  for  trial  on  its 
merits. 


NEBRASKA  SUPREME  COURT. 

HERMAN  ZIGMAN,  Admr.,  etc.,  of  Philip 
Zigman,  Deceased, 

V. 

BEEBE  &  RUNYAN   FURNITURE   COM- 
PANY, Appt. 

(97  Neb.  689,  161  N.  W.  166.) 

Highway  ^  negligent  driving  —  coup- 
ling wagons. 

1.  Ihe  act  of  coupling  two  wagons  to- 
gether, and  thus  driving  them  on  the  street, 
does  not  of  itself  constitute  negligence  on 
the  part  of  the  owner  of  the  wagons,  so  as 
to  render  him  liable  in  damages  for  the 
death  of  a  child  who  climbed  on  the  connect- 
ing pole. 

Negligence  •«  attractive  nuisance. 

2.  Uhe  doctrine  of  the  '^turntable  caaea" 
is  not  applicable  to  the  facts  in  this  case. 

(February  12,  1916.) 

APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Douglas 
County  in  plaintiff's  favor  in  an  action 
brought  to  recover  damages  for  the  alleged 
wrongful  killing  of  plaintiff's  intestate.  Re- 
versed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  McGllton,  Gaines,  &  Smith,  for 
appellant : 

The  court  should  have  directed  a  verdict 
for  the  defendant  because  there  was  no 
evidence  of  negligence  in  the  manner  of 
driving  the  team,  or  in  the  use  of  the  street. 

Chicago  Consol.  Bottling  Co.  v.  McGin- 
nis,  61  111.  App.  326;  Henderson  v.  KniclL- 
erbocker  Ice  Co.  119  N.  Y.  619,  23  N.  E. 
1143;  Gavin  v.  Chicago,  97  111.  66,  37  Am. 
Rep.  99;  Bishop  v.  Union  R.  Co.  14  R.  I. 
314,  61  Am.  Rep.  386,  6  Am.  Neg.  Cas. 
394;  Hebard  v.  Mabie,  98  111.  App.  643; 
Rice  V.  Buffalo  Steel  House  Co.  17  App.  Div. 

Headnotes  by  Letton,  J. 

Note.  ^  The  doctrine  of  attractive  nui- 
sance, as  applied  to  road  vehicles,  is  dis- 
cussed in  the  note  to  Bruhnke  v.  La  Crosse, 
60  L.R.A.(N.S.)  1147.  And  see  references 
therein  to  other  notes  on  the  doctrine  of  at- 1 
tractive  nuisance. 
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462,  45  N.  Y.  Supp.  277,  3  Am.  Neg.  Rep. 
251;  J.  I.  Case  Threshing  Mach.  Co.  v. 
Burns,  38  Tex.  Civ.  App.  412,  86  S.  W. 
65;  McGuiness  v.  Butler,  159  Mass.  233, 
38  Am.  St.  Rep.  412,  34  N.  E.  259;  Barney 
V.  Hannibal  &  St.  J.  R.  Co.  126  Mo.  372, 
26  L.R.A.  847,  28  S.  W.  1069;  Foster-Her- 
bert Cut  Stone  Co.  v.  Pugh,  115  Tenn.  688, 
4  L.R.A.(N.S.)  804,  112  Am.  St.  Rep.  881, 
91  S.  W.  199,  19  Am.  Neg.  Rep.  553;  Harris 
V.  Cowles,  38  Wash.  331,  107  Am.  St.  Rep. 
847,  80  Pac.  537. 

Messrs.  Charles  E.  Foster  and  Bald- 
rlgc,  Keller,  &  Keller,  for  appellee: 

The  doctrine  of  the  "turntable  cases" 
applies. 

Lynch  v.  Nurdin,  1  Q.  B.  29,  4  Perry  & 
D.  672,  10  L.  J.  Q.  B.  N.  S.  73,  6  Jur. 
797 ;  Chicago,  B.  &  Q.  R.  Co.  v.  Krayenbuhl, 
65  Neb.  889,  59  L.R.A.  920,  91  N.  W.  880, 
12  Am.  Neg.  Rep.  300. 

Defendant  was  upon  the  street,  conduct- 
ing its  business  in  a  negligent  and  un- 
guarded manner,  and  is  liable  for  the  in- 
jury. 

Indianapolis  v.  Emmelman,  108  Ind.  530, 
58  Am.  Rep.  65,  9  N.  E.  165;  lamurri  v. 
Saginaw  City  Gas  Co.  148  Mich.  27,  111 
N.  W.  884 ;' Wharton,  Neg.'  2d  ed.  §  112; 
Rachmel  v.  Clark,  205  Pa.  314,  62  LJtJ^. 
959,  54  Atl.  1027,  14  Am.  Neg.  Rep.  208; 
Kreiner  v.  Straubm tiller,  30  Pa.  Super.  Ct. 
609;  Westerfield  v.  Levis  Bros.  43  La.  Ann. 
63,  9  So.  52;  Kelley  v.  Parker- Washington 
Co.  107  Mo.  App.  490,  81  S.  W.  631;  Busse 
V.  Rogers,  120  Wis.  443,  64  L.R.A.  183,  98 
N.  W.  219,  15  Am.  Neg.  Rep.  743;  Harper 
V.  Kopp,  24  Ky.  L.  Rep.  2342,  73  S.  W. 
1127;  Ricketts  v.  Markdele,  31  Ont.  Rep. 
610;  Louisville  R.  Co.  v.  Esselman,  29  Ky. 
L.  Rep.  333,  93  S.  W.  50;  Jonasch  v.  Stand- 
ard Gaslight  Co.  24  Jones  &  S.  447,  4  N.  Y. 
Supp.  542,  117  N.  Y.  641,  22  N.  E.  1131; 
Whirley  v.  Whiteman,  1  Head,  610;  Jensen 
V.  Wetherell,  79  111.  App.  33;  Kopplekom 
V.  Colorado  Cement  Pipe  Co.  16  Colo.  App. 
274,  54  L.R.A.  284,  64  Pac.  1047;  Siddall 
V.  Jansen,  168  111.  43,  39  L.R.A.  112,  48 
N.  E.  191;  Cook  v.  Houston  Direct  Nav.  Co. 
76  Tex.  353,  18  Am.  St.  Rep.  52,  13  S.  W. 
476;  Porter  v.  Anheuser-Busch  Brewing 
Asso.  24  Mo.  App.  1;  Dublin  Cotton  Oil  Co. 
v.  Jarrard,  —  Tex.  Civ.  App.  — ,  40  S.  W. 
631;  Biggs  V.  Consolidated  Barb-Wire  Co. 
60  Kan.  217,  44  L.R.A.  665,  56  Pac.  4,  5 
Am.  N^.  Rep.  335;  Skinner  v.  Knickrehm, 
10  Cal.  App.  596,  102  Pac.  948. 

Letton,  J.,  delivered  the  opinion  of  the 
court: 

Action  for  the  wrongful  killing  of  plain- 
tiff's intestate.  Verdict  and  judgment  for 
$3,000.    Defendant  appeals. 

The  facts  that  seem  to  be  established  by 
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the  efvidence  are  substantially  as  follows: 
The  defendant  is  a  wholesale  dealer  in  fur- 
niture.  On  the  afternoon  of  October  19, 
1909,  a  driver  in  its  employ  was  driving  at 
a  walk  along  Twentieth  street  in  Omaha 
with  two  covered  furniture  wagons,  con- 
nected together,  on  his  way  to  the  railroad 
station.  The  first  wagon,  to  which  three 
horses  were  attached,  was  heavily  loaded 
with  outgoing  furniture;  the  other  was 
empty  and  was  to  be  loaded  with  incoming 
furniture.  Both  wagons  were  of  the  same 
size  and  character.  The  pole  or  tongue  of 
the  rear  wagon  was  tied  to  the  axle  of  the 
front  one.  An  eye  witness  testified  that  as 
the  wagons  came  past  his  drug  store,  near 
which  he  was  standing,  Philip  Zigman,  the 
deceased,  a  little  boy  between  four  and  five 
years  old,  with  another  little  boy  of  about 
the  same  age,  were  lying  across  the  pole  of 
the  second  wagon  with  their  backs  toward 
him  and  their  faces  down.  The  driver  was 
seated  in  front  of  the  first  wagon  with  his 
view  to  the  rear  obstructed  by  the  load  of 
furniture.  The  witness  stood  about  5  feet 
from  the  wagons  as  they  passed.  Within  a 
minute  afterwards  he  was  told  by  two  school 
boys  that  the  deceased,  who  was  then  sit- 
ting upon  the  curbing  about  60  or  65  feet 
away,  had  been  run  over.  The  boy  had 
been  run  over  across  the  body,  and  he  died 
in  a  very  few  minutes.  The  street  is  usual- 
ly busy  at  that  point  witii  heavy  traffic. 
Street  cars  pass  every  10  minutes,  but  few 
automobiles  use  it.  The  Zigman  home  is 
a  block  west  from  where  the  accident  hap- 
pened. 

The  driver  testified  that  the  tongue  was 
about  2i  feet  from  the  ground;  that  there 
were  about  8  feet  between  the  box  part  ol 
the  front  wagon  and  that  of  the  rear  one; 
that  there  was  no  one  on  the  rear  wagon; 
that  this  was  the  customary  way  of  haul- 
ing the  empty  wagons;  that  he  did  not  see 
any  boys  as  he  passed  the  drug  store;  and 
that  he  knew  nothing  about  the  accident 
until  he  was  called  back  to  the  spot  where 
it  happened.  The  mother  testified  that  the 
boy  went  to  the  drug  store  to  buy  some 
candy,  and  that  it  was  only  five  minutes 
from  the  time  he  left  the  house  until  he 
was  brought  back  dead. 

At  the  conclusion  of  the  evidence  for 
plaintiff,  defendant  moved  the  court  to  di- 
rect a  verdict  in  its  favor  for  the  reasons 
that  it  is  not  shown  thai  defendant  was 
guilty  of  any  negligence  in  using  the  streets 
or  in  the  manner  of  using  the  wagons;  and 
that  the  injury  to  the  child  was  due  to 
the  carelessness  of  the  parent  and  plaintiff. 
The  motion  was  overruled,  and  the  ques- 
tions as  to  the  negligence  of  the  defendant 
in  connecting  the  wagons,  and  in  using 
them  on  the  street  as  connected,  was  sub- 
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mitted  to  the  jury  under  instructions  based 
upon  the  doctrine  of  the  "Turntable  Cases." 
Defendant  makes  the  same  contention  here 
as  in  the  district  court.     The  crucial  ques- 
tion is  whether  the  coupling  of  the  wagons 
together  in  the  manner  described,  and  driv- 
ing the  team  on  the  street  without  a  guard 
or  outlook  on  or  about  the  rear  wagon  in 
order  to  warn  children  who  might  attempt 
to  climb  thereon,  can  be  said,  as  a  matter 
of  law,  not  to  constitute  negligence.     The 
jury  has  found  that  the  act  was  negligent. 
Unless,  when  legal  principles  are  applied 
to  the  facts  presented,  the  defendant  must 
be  held  to  have  been  acting  within  its  legal 
rights  and  was  without  fault,  the  verdict 
must   stand,    because    otherwise   the    ques- 
tion was  f(V  the  jury.    The  plaintiff  relies 
upon  the  doctrine  of  Lynch  v.  Nurdin,   1 
Q.  B.  29,  4  Perry  &  D.  672,  10  L.  J.  Q.  B.  N. 
S.  73,  6  Jur.  797,  that  one  who  negligently 
leaves  dangerous  machinery  or  appliances 
of   such  a  nature  as  to  be  attractive   to 
children,  within  their  reach,  unguarded,  or 
in  such  a  situation  that  it  may  be  easily 
put  in  motion  by  children,  may,  if  injury 
to  a  child  results,  be  guilty  of  actionable 
negligence.     This  is  the  rule  of  the  "'turn- 
table eases"  and  is  the  law  in  this  state. 
Sioux  City  A  P.  R.  Co.  v.  Stout,  17  Wall. 
657,  21  L.  ed.  745 ;  Chicago,  B.  &  Q.  R.  Co. 
V.  Krayenbuhl,  66  Neb.  889,  59  L.R.A.  920, 
12  Am.  N^.  Rep.  300,  91  N.  W.  880.     Can 
this  principle  be  applied  to  the  passage  of 
vehicles  along  the  streets  of  a  city?     In 
the  diversity  of  vehicles  which  traverse  the 
streets  there  may  be  many  forms  attractive 
to  childroi,  and  in  many  instances  the  at- 
tractive part  of  the  vehicle  is  not  within 
the  view    of   the    driver.     Omnibuses   are 
often  used  which  are  entered  by  steps  at 
the  rear  with  no  conductor  or  guard,  and 
the  door  to  which  is  held  closed  by  a  cord 
or   strap,    reaching   to    the    driver's   seat. 
Would  a  ehild  who  climbed  upon  the  rear 
steps  while  the  onmibus  was  passing  along 
the  streets  of  a  city  be. entitled  to  recover 
for    injuries   sustained    by   falling   off   the 
steps!    Hebard  v.  Mabie,  98  111.  App.  543, 
holds  to  the  contrary,  even  in  a  case  where 
the  driver  knew  the  child  was  there.    It  is 
not    uncommon    to    see    automobiles    with 
trunk  platforms  or  tire  holders  projecting 
ttom  the  rear,  iip<»i  which  a  child  might 
easily  climb  and  be  beyond  the  view  of  the 
driver.    Could  negligence  be  imputed  to  the 
owner  of  the  machine  if  an  accident  occurred 
by  reason  of  a  ehild  having  seated  himself 
upon  the  rear  projection  without  the  driv- 
er's knowledge?     Wagons  of  certain  types 
are  constructed  so  that  children  can  easily 
climb  upon  them.    Those  used  for  hauling 
stcme,  or  to  remove  growing  trees,  or  to 
carry   iron  girders,   are  of  this  class.     Is 
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it  incumbent  upon  the  owner  of  such  a 
vehicle  to  send  a  guard  as  well  as  a  driver 
every  time  he  uses  the  streets  for  the  trans- 
portation of  his  goods?  These  inquiries  are 
suggested  hj  the  facts  in  this  case.  If  the 
nature  of  a  vehicle  used  on  the  streets  is 
such  as  to  be  attractive  to  children,  and 
they  may  easily  climb  thereon,  then,  if 
tlie  principle  contended  for  by  the  plaintiff 
is  sound,  no  owner  of  such  a  vehicle  can 
relieve  himself  from  liability  for  n^ligence 
unless  it  is  accompanied  by  a  special  guard, 
for  the  attention  of  the  driver  in  a  busy 
street  must  necessarily  be  directed  to  the  j 
front  in  order  to  control  his  team  or  his  au- 
tomobile. The  question  would  be  different 
if  the  driver  was  aware  that  children  were 
congregating  on  and  about  it,  and  were 
liable  to  be  injured  if  not  warned  away, 
and  this  is  the  principle  upon  which  some 
cases  have  been  decided.  The  following 
cases  establish  the  principle  that  under  the 
circumstances  of  this  case  no  negligence 
has  been  shown.  Bishop  v.  Union  R.  Co. 
14  R.  I.  314,  51  Am.  Rep.  386,  6  Am.  Neg. 
Rep.  394;  Hestonville  Pass.  R.  Co.  v.  Cou- 
ncil, 88  Pa.  520,  32  Am.  Rep.  472;  Rice  v. 
Buffalo  Steel  House  Co.  17  App.  Div.  462, 
45  JSr.  Y.  Supp.  277,  3  Am.  Neg.  Rep.  251 ; 
Foster -Herbert  Cut  Stone  Co.  v.  Pugh,  Jl5 
Tenn.  688,  4  L.R.A.(N.S.)  804,  112  Am.  St. 
Rep.  881,  91  S.  W.  199,  19  Am.  N^.  Rep. 
553;  Emerson  v.  Peteler,  35  Minn.  481,  59 
Am.  Rep.  337,  29  N.  W.  311.  In  the  Cali- 
fornia case  of  Skinner  v.  Knickrehm,  10  Cal. 
App.  596,  102  Pac.  949,  upon  which 
the  plaintiff  places  much  stress,  the  facts 
were  that  a  house  with  a  wagon  attached 
at  the  rear  was  being  slowly  moved  along 
the  streets  of  Los  Angeles.  The  driver 
was  unable  to  see  the  wagon  from  his  posi- 
tion in  front  of  the  house,  and  none  of  the 
other  employees  were  in  a  position  that 
they  could  see  the  wagon.  "These  children 
were  permitted  to,  or  at  least  were  not  by 
anyone  forbidden  to,  play  upon  the  wagon, 
and  did  so  for  a  long  space  of  time  while 
the  house  was  being  moved  for  a  large 
portion  of  a  block."  Under  these  circum- 
stances, the  court  held  it  was  for  the  jury 
to  determine  whether  the  defendant  was 
guilty  of  n^ligence.  This  case  is  not  ap- 
plicable here  because  in  the  present  case 
the  driver  was  unaware  of  the  presence  of 
the  child.  If  the  proof  had  shown  his 
knowledge,  a  different  question  would  be 
presented. 

The  other  cases  relied  upon  by  plaintiff 
where  dangerous  machines  such  as  iron 
Tollers,  wheel  scrapers,  or  the  like  were  left 
unguarded  upon,  or  where  lumber  or  build- 
ing material  was  piled  in  a  dangerous  con- 
dition close  by,  a  public  street,  come  with- 
in the  doctrine  of  Lynch  v.  Nurdin,  supra, 
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and  the  "turntable  cases,"  and  are  likewise 
inapplicable. 

The  judgment  of  the  District  Court  ib 
reversed. 

Morrissey,  Ch.  J.,  and  Rose  and  Sedg- 
wick, JJ.,  not  sitting. 

Petition  for  rehearing  denied. 


NEW  YORK  COURT  OF  APPBAIiS. 

PEOPLE  OF  THE  STATE  OF  NEW  YORK, 

Reept., 

V. 

HECTOR  GRISWOLD,  Appt. 

(213  N.  Y.  92,  100  N.  E.  929.) 

Dentist  ^  ednoational  qualification  — 
reasonableness. 

1.  Requiring  from  applicants  for  license 
to  practise  dentistry  an  educational  quali- 
fication equivalent  to  a  four-year  Uigh- 
school  course  and  graduation  from  a  regis- 
tered dental  school  is  not  unreasonable. 

Same  —  discrimination  against  practi- 
tioner in  another  state. 

2.  A  provision  in  a  statute  for  the  li- 
censing of  dentists  preserving  the  rights  of 
those  licensed  and  registered  at  the  time  of 
its  passage  does  not  affect  the  constitutional 
rights  of  one  licensed  at  the  time  io  an- 
ol^er  state,  who,  under  the  statute,  must 
comply  with  its  terms  to  secure  a  license  to 
practise  in  the  state  after  the  passage  of 
the  statute. 

Same  —  increased  educational  require- 
ment —  constitutional  right. 

3.  No  constitutional  right  of  a  dentist 
who  has  practised  many  >ears  in  one  state 

Note. «-  Validity  of  statute  or  regular 
tions  affecting  right  to  practise  den" 
tiatry  of  one  who  has  practised  in  an- 
other state. 

As  to  validity  of  statute  or  regulations 
affecting  right  to  practise  medicine  or  sur- 
gery of  one  who  has  practised  in  another 
state,  see  note  to  Thomas  v.  State  Bd.  of 
Health,  49  L.R.A.(N.S.)  150. 

The  state  has  the  right  to  prescribe  such 
reasonable  conditions  upon  the  right  to 
practise  denistry  as  will  exclude  from  the 
practice  those  who  are  unlitted  for  it,  for 
the  protection  of  the  public. 

In  accord  with  People  v.  Gbiswold,  it 
seems  to  be  quite  generally  held  that  the 
state  may  require  all  persons  desiring  to 
practise  to  secure  a  license,  and  may  reiuse 
to  recognize  a  license  granted  by  another 
state;  and  when  no  more  is  required  of  one 
having  practised  in  another  siate  than  is 
required  of  all  other  citizens  of  the 
United  States  proposing  to  begin  the 
practice  within  the  state,  Im  haa  no  cause 
to  complain. 
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is  infringed  by  requiring  him,  upon  seeking 
a  license  in  another  state,  to  comply  with 
educational  qualifications  much  higher  than 
were  required  when  he  first  began  to  prac- 
tise. 

Constitutional  law  ^  conferring  special 
privilege  on  corporation. 

4.  A  proYision  authorizing  the  granting 
of  a  license  to  practise  dentistry  to  persons 
holding  a  license  in  other  states,  granted 
by  a  state  board  of  dental  eicaminers  *' in- 
dorsed by  the  dental  society  of  the  state" 
passing  the  statute,  is  not  unconstitutional 
as  granting  an  exclusive  privilege  or  fran- 
chise to  a  private  corporation,  since  the 
grant  is  not  a  privilege,  but  a  duty  to  de- 


termine the  standard  exacted  by  other  states 
for  dental  licenses. 

(November  10,  1914.) 

APPEAL  by  defendant  from  an  order  of 
the  Appellate  Division  of  the  Supreme 
Court,  First  Department,  affirming  a  judg- 
ment of  the  Court  of  Special  Sessions  of  the 
City  of  New  York,  convicting  him  of  prac- 
tising dentistry  without  a  license,  in  viola* 
tion  of  law.  Affirmed. 
I      The  facts  are  stated  in  the  opinion. 

Mr.  Solomon  Hanford,  with  Mr.  Max 
J.  Kohler,  for  appellant: 
The  statute  is  unconstitutional  and  void. 


A  statute  prohibiting  the  practice  of 
dentistry  without  having  obtained  a  cer- 
tificate of  registration  as  a  licensed  dentist 
from  the  state  board  of  dental  examiners 
does  not  violate  the  due  process  of  law  pro- 
vision of  either  the  state  or  Federal  Con- 
stitution as  to  one  who  had  practised  den- 
tistry in  another  state,  where  he  was  a 
registered  dentist,  and  who  desired  to  prac- 
tise in  this  state  without  complying  with 
the  statute  of  the  state  providing  tor  the 
registration  and  licensing  of  dentisiu  in  the 
state,  as  the  practice  of  his  profession  in  a 
state  where  he  was  duly  registered  gave  him 
no  vested  right  to  practise  his  profession  in 
another  state  without  complying  with  its 
laws.  State  v.  Crombie,  107  Minn.  171,  119 
N.  W.  660. 

To  the  same  effect  is  Medical  Examiners 
V.  Fowler,  50  La.  Ann.  1358;  24  So.  809, 
which  involved  a  statute  regulating  the 
practice  of  medicine. 

A  statute  requiring  all  persons  to  pass  a 
satisfactory  examination  as  to  their  quali- 
fications to  practise  dentistry  before  being 
permitted  to  practise  dentistry  in  the  state 
is  not  obnoxious  to  the  provisions  of  the 
state  or  Federal  Constitutions  against  de- 
priving persons  of  property  without  due 
process  of  law  as  to  one  practising  before 
Uie  passage  of  the  statute,  or  as  to  one  prac- 
tising in  another  state,  who  desires  to  prac- 
tise in  this  state.  State  ex  rel.  Grant  v. 
Kosenkrans,  30  R.  I.  374,  75  Atl.  491,  19 
Ann.  Cas.  824. 

Nor  is  such  statute  obnoxious  to  the  pro- 
vision of  the  Federal  Constitution  which  de- 
clares that  the  citizens  of  each  state  shall 
be  entitled  to  all  the  privileges  and  im- 
munities of  citizens  in  the  several  states, 
and  that  no  state  shall  make  or  enforce  any 
law  which  shall  abridge  the  privileges  or 
immunities  of  citizens  of  the  United  States, 
because  it  requires  one  who  is  duly  li- 
censed and  registered  to  practise  in  other 
states  to  submit  to  an  examination  as  to 
his  qualifications  to  practise  dentistry  be- 
fore he  is  permitted  to  practise  in  the 
state.     Ibid. 

Nor  is  such  statute  obnoxious  to  the  pro- 
visions of  the  Federal  Constitution  requir- 
ing full  faith  and  credit  to  be  given  in  each 
state  to  the  public  acts,  records,  and  judicial 
proceedings  in  every  other  state,  assuming 
L.R.A.1915D. 


that  the  certificates  of  r^ist ration  granted 
by  the  dentistry  boards  of  other  states  are 
within  the  class  of  public  records  compre- 
hended by  the  Constitution,  since  the  stat- 
'  ute  does  not  preveAt  the  certificates  from 
being  accepted  in  the  state  as  evidence  that 
the  person  to  whom  they  were  granted  is 
duly  registered  in  the  state  in  which  they 
were  issued,  which  is  all  that  is  required 
to  be  given  such  records;  as  no  state  has 
such  extraterritorial  jurisdiction  that  it 
can,  by  its  certificate,  confer  upon  the  per- 
son named  therein  the  right  to  practise  his 
profession  in  another  state.    Ibid. 

A  statute  regulating  the  practice  of  den- 
tistry, declaring  it  unlawful  to  practise 
without  having  a  diploma  from  some  reputa- 
ble school  of  dentistry,  which  excepts  from 
its  requirements  persons  engaged  in  prac- 
tice within  the  state  at  the  time  of  the  pas- 
sage of  the  statute,  does  not  violate  the  pro- 
visions of  the  Federal  Constitution  as  to 
equal  privileges  and  immunities  of  citizens 
of  the  several  states  and  citizens  of  the 
United  States.  State  v.  Creditor,  44  Kan. 
565,  21  Am.  St.  Rep.  306,  24  Pac.  346. 

Likewise  in  State  v.  Vandersluis,  42 
Minn.  129,  6  L.R.A.  119,  43  N.  W.  789,  a 
statute  containing  a  similar  provision  was 
upheld.  See  also  the  numerous  cases  pre- 
sented in  note  in  49  L.R.A,(NJS.)  153,  sus- 
taining this  view  in  case  of  statutes  in- 
volving regulations  of  practice  of  medicine 
and  surgery. 

But  in  State  v.  Hinman,  65  N.  H.  103,  28 
Am.  St.  Rep.  22,  18  Atl.  194,  it  was  held 
that  a  statute  prohibiting  a  person  from 
practising  dentistry  unless  he  has  received 
a  dental  degree  from  some  school  authorized 
to  confer  the  same,  or  a  license  from  the 
New  Hampshire  Dental  Society,  which  ex- 
cepted from  its  provisions  persons  who  had 
practised  their  profession  in  the  place  of 
their  present  residence  for  a  certam  time, 
and  also  persons  residing  oat  of  the  state, 
who  are  called  on  to  attend  patients  within 
it,  is  unconstitutional  because  it  discrimi- 
nates between  persons  engaged  in  the  same 
business  or  profession  "by  an  arbitrary  test, 
having  no  reference  to  skill,  learning,  or 
fitness  for  the  practice  of  the  profession." 
To  the  same  effect  is  State  v.  Pennoyer,  65 
N.  H.  113,  5  L.RA..  709,  18  Atl.  878  (physi- 
cian). A.  L.  R. 
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and  Tiolates  the  "due  process  of  law"  pro- 
visions of  the  state  and  Federal  Constitu- 
tions, because  the  underlying  classification 
is  illegal  and  unreasonable. 

Gulf,  C.  &  S.  F.  R.  Co.  V.  Ellis,  166  U.  S. 
150,  155,  41  L.  ed.  666,  668,  17  Sup.  Ct.  Rep. 
255;  Cotting  v.  Kansas  City  Stock  Yards 
Co.  (Cotting  V.  Godard)  183  U.  S.  79,  102- 
115,  46  L.  ed.  92,  106-111,  22  Sup.  Ct.  Rep. 
30  J  Connolly  v.  Union  Sewer  Pipe  Co.  184 
U.  S.  540,  652-565,  46  L.  ed.  679,  686-692, 
22  Sup.  Ct.  Rep.  431;  Southern  R.  Co.  v. 
Greene,  216  U.  S.  400,  417,  64  L.  ed.  536, 
541,  30  Sup.  Ct.  Rep.  287,  17  Ann.  Cas. 
1247;  People  ex  rel.  Farrington  v.  Mcnsch- 
ing,  187  N.  Y.  8,  10  L.R.A.(N.S.)  625,  79 
N.  E.  884,  10  Ann.  Cas.  101;  People  ex  rel. 
Wineburgh  Adv.  Co.  v.  Murphy,  196  N.  Y. 
126,  21  L.RJL.(N.S.)  785,  88  N.' E.  17;  Peo- 
ple ex  rel.  Duryea  v.  Wilber,  198  N.  Y.  1, 
27  L.RA..(N.S.)  357,  90  N.  E.  1140,  19  Ann. 
Cas.  626;  Lappin  v.  District  of  Columbia,  22 
App.  D.  C.  68;  State  v.  Hinman,  65  N.  H. 
103,  23  Am.  St.  Rep.  22,  18  Atl.  194;  Temp- 
lar V.  State  Examiners,  131  Mich.  254,  100 
Am.  St.  Rep.  610,  90  N.  W.  1058;  People  v. 
Warren,  13  Misc.  615,  34  N.  Y.  Supp.  942; 
People  ex  rel.  Rodgers  v.  Coler,  166  N.  Y.  1, 
62  L.RAl.  814,  82  Am.  St.  Rep.  605,  69  N. 
E.  716. 

The  statute  is  also  unconstitutional  be- 
cause it  contravenes  §  2  of  article  IV.  of 
the  Federal  Constitution,  providing  that 
"the  citizens  of  each  state  shall  be  entitled 
to  all  the  privileges  and  immunities  of  the 
citizens  of  the  several  states,"  and  the  14th 
Amendment,  providing  that  no  ''state  shall 
deprive  any  person  of  life,  liberty,  or  prop- 
erty without  due  process  of  law,  nor  deny 
to  any  person  within  its  jurisdiction  the 
equal  protection  of  the  law.*' 

People  v.  Ringe,  197  N.  Y.  143,  27  L.RA. 
(N.S.)  528,  90  N.  E.  451,  18  Ann.  Cas.  474; 
Stiite  V.  Gravett,  66  Ohio  St.  289,  55  L.R.A. 
791,  87  Am.  St.  Rep.  605,  62  N.  E.  325; 
State  ex  rel.  Gard  v.  Harmon,  23  Ohio  C. 
C.  292;  Lemmon  v.  People,  20  N.  Y.  662; 
Com.  V.  Shaleen,  30  Pa.  Super.  Ct.  1 ;  People 
ex  rel.  Rodgers  v.  Coler,  166  N.  Y.  1,  62 
L.R.A.  814,  82  Am.  St.  Rep.  605,  59  N.  E. 
716 ;  Corfield  v.  Coryell,  4  Wash.  C.  C.  371, 
Fed.  Cas.  No.  3^230;  Slaughter-House  Cases, 
16  Wall.  36,  77,  21  L.  ed.  394,  409;  Blake 
v.  McClung,  172  U.  S.  239,  249,  262,  43  L. 
ed.  432,  436,  437,  19  Sup.  Ct.  Rep.  165; 
Paul  V.  Virginia,  8  Wall.  168,  180, 19  L.  ed. 
357,  360;  Cole  y.  Cunningham,  133  U.  S. 
107,  113,  114,  33  L.  ed.  638,  541,  642,  10 
Sup.  Ct.  Rep.  269;  SuUy  v.  American  Nat. 
Bank,  178  U.  S.  289,  300,  44  L.  ed.  1072, 
1076,  20  Sup.  Ct.  Rep,  935. 

The  acts  involved  are  unconstitutional  as 
against  defendant,  a  licensed  dentist  from 
another  state,  because  of  the  powers  con- 
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ferred  on,  and  grants  to,  the  state  dental 
society,  a  private  corporation. 

Fox  v.  Mohawk  &  H.  River  Humane  Soc. 
166  N.  Y.  617,  61  L.RJL  681,  80  Am.  St. 
Rep.  767,  69  N.  E.  353;  Mahon  v.  Board  of 
Education,  171  N.  Y.  263,  89  Am.  St.  Rep. 
810,  63  N.  E.  1107 ;  New  York  County  Medi- 
cal Asso.  V.  New  York,  32  Misc.  116,  65  N. 
Y,  Supp.  631;  People  v.  Ringe,  197  N.  Y. 
143,  27  L.RA.(N.S.)  528,  00  N.  S.  451,  18 
Ann.  Cas.  474;  Lochner  ▼.  New  York,  198 
U.  S.  46,  64,  49  L.  ed.  937,  944,  26  Sup.  Ct. 
Rep.  639,  3  Ann.  Cas.  1133. 

Moreover,  the  statute  is  also  violative  of 
the  state  and  Federal  constitutional  provi- 
sions against  deprivation  of  liberty  and 
property  without  due  process  of  law,  be- 
cause arbitrary,  undefined  power  to  withhold 
'Indorsement  of  licensee"  is  conferred  on 
the  state  dental  society. 

Yick  Wo  V.  Hopkins,  118  U.  S.  356.  30 
L.  ed.  220,  6  Sup.  Ct.  Rep.  1064;  State  ex 
rel.  Baldwin  v.  Prendergast,  8  Ohio  C.  C. 
401,  6  Ohio  C.  D.  807;  Re  Jacobs,  98  N.  Y. 
98,  60  Am.  Rep.  636;  Ex  parte  HoUis,  82  S. 
C.  230,  64  S.  E.  232;  State  Dental  Exam- 
iners V.  People,  123  111.  227,  13  N.  E.  201; 
Lasher  v.  People,  183  111.  226,  47  L.RAl. 
802,  76  Am.  St.  Rep.  103,  55  N.  B.  663,  16 
Am.  Crim.  Rep.  108;  Hewitt  v.  Charier,  16 
Pick.  353;  Noel  v.  People,  187  111.  687,  52 
L.R.A.  287,  79  Am.  St.  Rep.  238,  68  N.  £. 
610. 

The  New  York  dental  act  is  unconstitu- 
tional as  against  defendant  under  the  "due 
process  of  law"  provisions  of  the  state  and 
Federal  Constitutions,  because  unreasonable 
and  unduly  complicated. 

Lochner  v.  New  York,  198  U.  S.  45,  49 
L.  ed.  937,  26  Sup.  Ct.  Rep.  639,  3  Ann.  Cas. 
1133;  California  Reduction  Co.  v.  Sanitary 
Reducti<»  Works,  199  U.  S.  306,  60  L.  ed. 
204,  26  Sup.  Ct.  Rep.  100;  Lake  Shore  &  M. 
S.  R.  Co.  V.  Smith,  173  U.  S.  684,  43  L.  ed. 
868,  19  Sup.  Ct.  Rep.  665;  McLean  v.  Ar- 
kansas, 211  U.  S.  539,  63  L.  ed.  316,  29  Sup. 
Ct.  Rep.  206;  Wright  v.  Hart,  182  N.  Y.  350, 
2  LJLA.(N.S.)  338,  76  N.  £.  404,  3  Ann. 
Gas.  263;  People  v.  Ringe,  197  N.  Y.  143,  27 
L.RA.(N.S.)  528,  90  N.  E.  461, 18  Ann.  Gas. 
474;  Com.  v.  Shaleen,  30  Pa.  Super.  Ct.  1; 
State  V.  Walker,  48  Wash.  8,  92  Pae.  776, 16 
Ann.  Cas.  267;  Harmon  t.  Stitte,  66  Ohio 
St.  249,  68  luBJL  618,  64  N.  E.  117 ;  Temp- 
lar V.  State  Examiners,  131  Mich.  265,  100 
Am.  St.  Rep.  610,  90  N.  W.  1068;  Dent  v. 
West  Virginia,  129  U.  S.  114,  32  L.  ed.  623, 
9  Sup.  Ct.  Rep.  231;  State  v.  Vandersluis, 
42  Minn.  129,  6  L.R.A.  119,  43  N.  W.  789; 
People  v.  Phippin,  70  Mich.  6,  37  N.  W.  888; 
State  V.  Hinman,  66  N.  H.  103,  23  Am.  St 
Rep.  22,  18  Atl.  194;  State  v.  Gravett.  65 
Ohio  St.  289,  55  L.R.A.  791,  87  Am.  St.  Rep. 
606,  62  N.  E.  326;  State  v.  Brown,  37  Wash. 
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W,  68  L.RJI.  889,  107  Am.  St.  Rep.  798,  79 
Pac.  635;  State  v.  Biggs,  133  N.  C.  729,  64 
L.RA.  139,  98  Am.  St.  Rep.  731,  46  S.  £. 
401. 

Mr.  Robert  C.  Taylor,  with  Mr,  Charles 
S.  Whitman,  for  the  People: 

The  statute  is  not  discriminating,  arbi- 
trary, or  unreasonable. 

People  ex  rel.  Scott  v.  Reid,  136  App.  Div. 
89,  119  N.  Y.  Supp.  866;  People  ex  rel. 
Phillips  V.  Raynes,  136  App.  Div.  417,  120 
N.  y.  Supp.  1063;  Collins  r.  Texas,  223  U. 
S.  288,  56  L.  ed.  439,  32  Sup.  Ct.  Rep.  286; 
Ex  parte  Collins,  57  Tex.  Crim.  Rep.  2,  121 
S.  W.  501. 

Mr.  W.  A.  Pnrrin^ton,  for  the  Dental 
Society: 

The  statute  is  constitutional. 

Brennan  t.  New  York,  122  App.  Div.  477, 
107  N.  Y.  Supp.  160;  People  v.  Brooklyn, 
F.  &  C.  I.  R.  Co.  89  N.  Y.  76;  People  ex  reL 
Kenny  v.  Folks,  89  App.  Div.  171,  85  N.  Y. 
Supp.  1100;  State  Bd.  of  Pharmacy  v.  Bel- 
linger, 138  App.  Div.  12,  122  N.  Y.  Supp. 
651;  Kettles  v.  People,  221  111.  221,  77  N. 
E.  472;  Fox  v.  Mohawk  &  H.  River  Humane 
Soc.  165  N.  Y.  517,  61  L.R.A.  681,  80  Am. 
St.  Rep.  767,  59  N.  E.  353;  Bradwell  v. 
Illinois,  16  Wall.  130,  138,  21  L.  ed.  442, 
445;  State  ex  rel.  Crandall  v.  Mcintosh,  206 
Mo.  689,  103  S.  W.  1078;  France  v.  State, 
57  Ohio  St.  1,  47  N.  E.  1041;  Paul  v.  Vir- 
ginia, 8  Wall.  168,  19  L.  ed.  857;  Lemmon 
v.  People,  20  N.  Y.  562;  Brown  v.  Birming- 
ham, 140  Ala.  590,  87  So.  173;  State  ex  rel. 
Grant  v.  Rosenkrans,  30  R.  I.  374,  75  Atl. 
401,  19  Ann.  Cas.  824;  State  v.  Creditor, 
44  Kan.  565,  21  Am.  Si.  Rep.  806,  24  Pac. 
346. 

Miller,  J.,  delivered  the  opinion  of  the 
court : 

The  defendant  became  a  resident  of  this 
state  three  years  before  his  conviction.  He 
had  theretofore  practised  dentistry  in  other 
states  since  1881,  and  had  been  licensed  to 
practise  in  the  states  of  Kansas  and  Utah. 
He  was  convicted  of  a  violation  of  §  169d 
of  chapter  215  of  the  Laws  of  1901  (now 
§  203  of  the  public  health  law,  chapter  49 
of  the  Laws  of  1909;  Consol.  Laws,  chap. 
45).  The  constitutional  validity  of  the 
said  act  is  challenged,  and  it  is  necessary 
to  state  the  substance  of  the  provisions  com- 1 
plained  of.  Section  164  (now  194)  provides 
that  only  two  classes  of  persons  shall  be 
deemed  licensed  to  practise  dentistry:  (1) 
Those  duly  licensed  and  registered  as  den- 
tists in  this  state  prior  to  August  1,  1895; 
and  (2)  those  duly  licensed  and  registered 
thereafter  pursuant  to  the  provisions  of  said 
act.  Section  166  (now  196)  prescribed  the 
qualifications  of  applicants  for  examination  I 
by  the  reg^'nts,  which,  as  far  as  material,  I 
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are  that  the  applicant  must  have  had  a  pre- 
liminary education  equivalent  to  graduation 
from  a  four-year  high -school  course  regis- 
tered by  the  regents,  or  an  education  ac- 
cepted by  the  regents  as  fully  equivalent, 
and  subsequently  to  receiving  such  prelimi- 
nary education  he  must  either  have  been 
graduated  in  course  with  a  dental  degree 
from  a  registered  dental  school,  or  else,  hav- 
ing been  graduated  in  course  from  a  regis- 
tered medical  school  with  a  degree  of  doctor 
of    medicine,    have    pursued    thereafter   a 
course  of  special  study  of  dentistry  for  at 
least  two  years  in  a  registered  dental  school, 
and  received  therefrom  its  degree  of  doctor 
of  dental  surgery,  or  else  he  must  hold  a 
diploma  or  license  conferring  full  right  to 
practise  dentistry  in  some  foreign  country 
and  granted  by  some  registered  authority. 
The  section  also  contains   a  proviso  with 
respect  to  students  under  private  preceptor- 
ship,  not  now  important.    Section  168  (now 
198)  provides  for  the  granting  of  licenses  by 
the  regents:     (1)   To  candidates  who  have 
passed  the  examination  on  certification  by 
the  board  of  dental  examiners;   (2)  on  rec- 
ommendation of  the  board  of  dental  exam- 
iners  without   examination    to    applicants 
who  either  have  been  duly  graduated  from 
a   registered   dental  school  and   have  been 
thereafter  lawfully  and  reputably  engaged 
in  the  practice  of  dentistry  for  six  years 
next  preceding  their  application,  or  hold  a 
license  to  practise  dentistry  in  any  other 
of  the  United  States,  granted  by  a  state 
board  of  dental  examiners,  indorsed  by  the 
Dental  Society  of  the  State  of  New  York, 
provided  that  in  either  case  their  prelimi- 
nary and  professional  education  shall  have 
been   not   less   than   that   required   in   this 
state.     Section  169d   (now  203,  subd\y.  £) 
prescribes  the  penalties  imposed  for  a  viola- 
tion  of   the   statute,   and   that   "all   fines, 
penalties  and  forfeitures  of  bail  imposed  or 
collected   on  account  of  violations  of  the 
laws   regulating  the   practice   of   dentistry 
must  be  paid  to  the  state  dental  society." 

The  appellant  complains  that  the  door  of 
the  examination  room  has  been  closed  to 
him  regardless  of  his  actual  qualifications, 
his  long  experience  in  other  states,  and  of 
the  fact  that  when  he  began  the  study  and 
practice  of  dentistry  no  such  preliminary 
and  professional  requirements  were  imposed, 
and  he  asserts  that  he  is  thus  precluded 
from  following  a  lawful  calling  by  an  un- 
reasonable, arbitrary,  and  discriminatory 
statute  in  violation  of  various  provisions 
of  the  state  and  Federal  Constitutions. 

The  decision  of  the  appellate  division  was 
unanimous.  All  of  the  facts  necessary  to 
the  people's  case  must  therefore  be  deemed 
established.  If  the  statutory  provisions, 
which  prescribe  the  qualifications  with  re- 
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spect  to  preliminary  and  professional  edu- 
cation are  void,  it  would  seem  that  the  ap- 
pellant might  have  applied  to  the  regents 
to  be  admitted  to  examination,  and,  upon 
refusal,  have  successfully  invoked  the  aid 
of  the  courts  by  mandamus  to  compel  his 
admission,  and  that  he  was  not  at  liberty  to 
ignore  the  statute  altogether,  and  practise 
dentistry  without  being  licensed.  However, 
as  the  point  is  not  raised,  we  shall  assume, 
without  deciding,  that  if  the  appellant's 
objections  to  the  statute  are  well  taken,  he 
was  not  subject  to  a  criminal  prosecution 
for  violating  it. 

The  general  power  of  the  state  to  exact 
proper  skill  and  learning  of  those  who  fol- 
low pursuits  involving  the  public  health, 
safety,  and  welfare,  and  to  prescribe  appro- 
priate tests  therefor,  cannot  at  this  day  be 
questioned.  It  has  been  exercised  from  time 
immemorial,  aiid  has  been  sustained  by  re- 
peated decisions  of  the  courts.  See  Dent  v. 
West  Virginia,  129  U.  S.  114,  32  L.  ed.  623, 
9  Sup.  Ct.  Rep.  231;  Watson  v.  Maryland, 
218  U.  S,  173,  54  L.  ed.  987,  30  Sup.  Ct. 
Rep.  644;  Collins  v.  Texas,  223  U.  S.  288, 
56  L.  ed.  439,  32  Sup.  Ct.  Rep.  286;  Hewitt 
V.  Charier,  16  Pick.  363;  State  v.  Vander- 
sluis,  42  Minn.  129,  6  L.R.A.  119,  43  N.  W. 
789. 

In  determining  whether  statutory  require- 
ments are  arbitrary,  unreasonable,  or  dis- 
criminatory, it  must  be  borne  in  mind  that 
the  choice  of  measures  is  for  the  legisla- 
ture, who  are  presumed  to  have  investigated 
the  subject  and  to  have  acted  with  reason, 
not  from  caprice.  Legislation  passed  in  the 
exercise  of  the  police  power  must  be  reason- 
able in  the  sense  that  it  must  be  based  on 
reason  as  distinct  from  being  wholly  arbi- 
trary or  capricious;  but  when  the  legisla- 
ture has  power  to  legislate  on  a  subject,  the 
courts  may  only  look  into  its  enactment 
far  enough  to  see  whether  it  is  in  any  view 
adapted  to  the  end  intended.  If  it  is,  the 
court  must  give  it  effect,  however  unwise 
they  may  regard  it,  or  however  much  they 
might,  if  given  the  clioice,  prefer  some  other 
measure  as  more  fit  and  appropriate. 

Coming,  then,  to  the  particular  provisions 
of  the  act  in  question,  the  requirement  as 
to  preliminary  and  professional  education 
is  not,  in  and  of  itself,  either  arbitrary  or 
unreasonable.  A  preliminary  education 
equivalent  to  a  four-year  high -school  course 
registered  by  the  regents  and  a  professional 
education  in  a  registered  dental  or  medical 
school,  or  both,  are  certainly  appropriate  to 
fit  one  to  pursue  the  calling  of  dentistry, 
and  with  the  wisdom  of  that  requirement 
we  have  nothing  to  do. 

The  appellant  has  no  grievance  from  the 
provision  that  those  duly  licensed  and  reg- 
istered as  dentists  in  this  state  prior  to  the 
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1st  day  of  August,  1895,  are  deemed  li- 
censed to  practise.  It  is  the  rule  for  such 
acts  to  preserve  the  status  of  those  lawfully 
engaged  in  the  pursuit  regulated.  As  said 
by  the  United  States  Supreme  Court:  "'The 
14th  Amendment  does  not  forbid  statutes 
and  statutory  changes  to  have  a  beginning, 
and  thus  to  discriminate  between  the  rights 
of  an  earlier  and  later  time."  Sperry  &  H. 
Co.  V.  Rhodes,  220  U.  S.  602,  55  L.  ed.  561, 
31  Sup.  Ct.  Rep.  490. 

That  there  is  no  objection  on  constitu- 
tional ground  to  such  exceptions  has  many 
times  been  decided.  See  Dent  v.  West  Vir- 
ginia, 129  U.  S.  114,  32  L.  ed.  623,  9  Sup. 
Ct.  Rep.  231;  Watson  v.  Maryland,  218  U 
S.  173,  54  L.  ed.  987,  30  Sup.  Ct.  Rep.  644; 
Williams  v.  Walsh,  222  U.  S.  415,  56  L.  ed. 
253,  32  Sup.  Ct.  Rep.  137.  There  is  nothing 
discriminatory  in  the  said  provision.  All 
persons  in  the  same  class,  i.  e.,  those  licensed 
and  registered  in  this  state  on  a  given  date, 
are  treated  alike. 

But  it  is  said  that  the  act  prefers  aliens 
to  citizens  of  other  states.  As  a  matter 
of  fact  the  contrary  is  the  case.  A  person 
holding  a  diploma  or  license  to  practise 
dentistry  in  some  foreign  country,  and 
gi'anted  by  some  registered  authority,  and 
having  the  prescribed  preliminary  education^ 
may  be  admitted  to  examination  pursuant 
to  said  §  166,  whereas  under  §  168,  a  person 
having  the  prescribed  preliminary  and  pro- 
fessional education,  who  holds  a  license  to 
practise  dentistry  in  any  other  of  the 
United  States,  granted  by  a  state  board 
of  dental  examiners,  indorsed  by  the  Dental 
Society  of  the  State  of  New  York,  may  be 
licensed  on  the  recommendation  of  the  den- 
tal examiners  without  any  examination  at 
all. 

It  may  seem  hard  that  the  defendant^ 
who  has  practised  dentistry  for  many  years 
in  other  states,  cannot  be  licensed  here,  or 
even  permitted  to  take  an  examination  to 
test  his  qualifications,  until  he  first  acquires 
the  requisite  preliminary  and  professional 
education;  but  it  is  difficult,  if  not  impos- 
sible, to  make  a  classification  which  will  not 
in  particular  instances  seem  unjust.  All  in 
the  same  case  as  the  defendant  are  treated 
alike.  His  fundamental  error  consists  in  the 
assumption  that  a  license  to  practise  den- 
tistry in  one  state  confers  the  like  right  in 
all  other  states,  whereas  such  license  is 
recognized,  if  at  all,  only  on  principles  of 
comity.  When  the  appellant  came  into  this 
state  he  fell  into  the  class  of  those  who  had 
never  been  licensed,  unless  the  legislature 
fi'aw  fit  to  recognize  the  previous  experience 
of  those  in  the  like  case. 

We  find  nothing  in  the  statute  which  can 
fairly  be  said  to  discriminate  in  any  way 
against  the  citizens  of  other  states.     The 
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privileges  and  immunities  secared  to  citi- 
zens of  each  state  in  the  several  states  by 
the  Federal  Constitution  are  the  privileges 
and  immunities  enjoyed  hy  the  citizens  in 
the  latter  states,  and  are  not  the  special 
privileges  enjoyed  by  the  citizens  in  their 
own  states.  Paul  v.  Virginia,  8  Wall.  168, 
19  L,  ed,  357;  Lemmon  v.  People,  20  N.  Y. 
562.  As  a  citizen  of  the  United  States, 
the  defendant  is  not  privileged  to  practise 
dentistry  in  this  state  without  a  license 
so  to  do. 

Of  the  many  eases  cited  by  the  appellant, 
the  two  bearing  the  most  resemblance  to 
this  case  are  State  v.  Hinman,  65  N.  H.  103, 
23  Am.  St.  Rep.  22,  18  Atl.  194,  and  State 
V.  Pennoyer,  65  N.  H.  113,  5  L.RA.  709,  18 
Atl.  878.  In  those  cases  a  statute  of  the 
state  of  New  Hampshire,  regulating  the 
practice  of  dentistry  and  medicine,  was  held 
invalid  because  of  a  provision  excepting 
those  who  had  resided  and  practii»ed  their 
profession  in  the  town  or  city  of  their 
present  address  during  all  the  time  since 
January  1,  1875, — ^a  test  which  was  held  to 
be  wholly  arbitrary,  and  one  having  no  ref- 
erence to  skill,  learning,  or  fitness.  The 
learned  counsel  for  the  appellant,  on  oral 
argument,  placed  great  reliance  on  the  re- 
cent decision  of  the  United  States  Supreme 
Court  in  Smith  v.  Texas,  233  U.  S.  G30, 
58  Lu  ed.  1129,  LJI.A.  — ,  34  Sup.  Ct. 
Rep.  681.  In  that  case  a  statute  of  the 
state  of  Texas  prohibiting  any  person  from 
acting  as  a  conductor  on  a  railroad  train 
without  having  for  two  years  prior  thereto 
worked  as  a  brakeman  or  a  conductor  of  a 
freight  train,  and  prescribing  no  other  quali- 
fications, was  held  to  be  invalid  for  arbitrar* 
ily  excluding  experienced  and  competent 
men  from  obtaining  employment  as  conduc- 
tors, and  for  arbitrarily  limiting  the  class 
who  could  secure  such  employment  to  those 
who  had  served  two  years  as  a  brakeman  or 
a  conductor  on  a  freight  train,  regardless  oi 
their  fitness. 

It  is  urged  that  the  provision  of  §  168  for 
licensing  without  examination  tboae  who 
hold  a  license  to  practise  dentistry  in  any 
other  state,  granted  by  a  state  board  of 
dental  examiners,  indorsed  by  the  Dental 
Society  of  the  State  of  New  York,  is  void 
for  granting  to  a  private  corporation,  asso- 
ciationj  or  individual  an  "exclusive  privilege, 
immunity,  or  franchise"  in  violation  of  ar- 
ticle 3,  §  18,  of  the  state  Constitution.  In 
the  first  place,  the  act  is  general  and  is  not 
a  private  or  local  biU.  In  the  next  place, 
the  statute  should  be  construed  as  imposing 
a  duty,  rather  than  as  conferring  a  privi- 
lege, upon  the  dental  society.  It  was  the 
purpose  of  the  statute  to  prescribe  a  stand- 
ard and  to  provide  methods  to  determine 
whether  the  qualifications  of  candidates 
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came  up  to  that  standard.  The  only  excep- 
tion made  is  in  favor  of  those  already  li- 
censed in  this  state.  All  others  must  have 
the  required  preliminary  and  professional 
education,  or  its  equivalent,  and.  unless  li- 
censed in  some  other  state,  must  pass  an 
examination.  A  diploma  or  license  granted 
by  some  registered  authority  in  a  foreign 
country  was  evidently  deemed  the  equiva- 
lent of  a  dental  degree  from  a  registered 
dental  school  in  this  country,  but  the  pos- 
sessor is  required  to  show  that  he  has  the 
requisite  preliminary  education  and  to  pass 
an  examination.  Licenses  granted  by  boards 
of  examiners  in  other  states  are  recognized 
as  sufiicient  evidence  of  the  licensees'  quali- 
fications to  be  licensed  in  this  state  without 
examination,  provided  as  high  a  standard  is 
exacted  in  such  other  states  as  in  this;  in 
other  words,  provided  the  preliminary  and 
professional  education  of  such  licensees  has 
not  been  less  than  that  required  in  this 
state.  The  power  to  determine  the  standard 
exacted  in  other  states  had  to  be  lodged 
in  some  body,  board,  or  officer.  The  act  is 
not  to  be  condemned  on  the  assumption 
that  the  dental  society  will  selfishly  exer- 
cise the  power  conferred  upon  it  to  exclude 
eligible  licensees  of  other  states  from  prac- 
tising in  this.  Of  course,  that  power  is  not 
to  be  exercised  capriciously  or  arbitrarily. 
It  is  certainly  no  greater  than  that  con- 
ferred for  many  years  in  this  state  on 
county  medical  societies.  See  People  ex 
reL  Dunnel  v.  Medical  Soc.  3  Wend.  426. 

It  is  unnecessary  to  determine  whether 
t<he  provision  that  fines,  penalties,  and  for- 
feitures be  paid  to  the  State  Dental  Society 
is  valid,  because  the  appellant  is  in  no  way 
concerned  with  that  question. 

The  judgment  of  conviction  should  be  af- 
firmed. 

Werner,  Hlscock,  Chase,  Collin,  Ho- 
gaiiy  and  Cardozo,  JJ.,  concur. 


OHIO  SUPREME  COURT. 

CARRIE  E.  HUNT,  Plff.  in  Err., 

FRANCIS  HELD. 
(—  Ohio  St.  — ,  107  N.  E.  765.) 

Covenant  ^  restrictive  —  construction. 

1.  Where  the  right  to  enforce  a  restric- 

Headnotes  by  the  Coubt. 

Note.  —  For  multiple  residence  structures 
as  violation  of  restrictive  covenants,  see  note 
to  Schadt  V.  Brill,  46  Ii.R.A.(N:S.)  726. 
And  see  references  therein  for  notes  on  re- 
lated subjects. 
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tion  contained  in  the  conveyance  as  to  the 
use  of  the  property  conveyed  is  doubtful, ' 
all  doubt  should  be  resolved  in  favor  of  the 
free  use  thereof  for  lawful  purposes  by  the 
owner  of  the  fee. 

Same  —  residence  ^  double  tkouse. 

2.  A  clause  in  a  conveyance  restricting 
the  use  of  the  property  conveyed  "for  resi- 
dence purposes  only"  does  not  prohibit  the 
erection  of  a  double  or  two-family  house  on 
the  premises. 

(June  23,  1914.) 

} TERROR  to  the  Court  of  Appeals  for 
-i  Cuyahoga  County  to  review  a  judg- 
ment affirming  a  judgment  of  the  court 
of  Common  Pleas  in  plaintiff's  favor  in  an 
action  brought  to  enjoin  defendant  from 
constructing  a  two-family  or  double  house 
on  her  property.    Reversed. 

Statement  by  Newman,  J.: 

This  was  an  action  for  an  injunction 
brought  by  defendant  in  error  on  the  28th 
day  of  July,  1913,  in  the  court  of  common 
pleas  of  Cuyahoga  county.  He  sought  to 
enjoin  the  plaintiff  in  error,  Carrie  E.  Hunt, 
and  one  A.  T.  Sebdc,  a  contractor,  from 
any  and  all  further  work  toward  the  con- 
struction of  a  two-family  or  double  house 
on  the  real  estate  of  said  Carrie  E.  Hunt. 
He  based  his  right  of  action  on  a  certain 
clause  of  restriction  contained  in  the  deed 
of  purchase  of  the  real  estate  owned  by  said 
Carrie  E.  Hunt.  The  matter  was  heard 
in  the  court  of  common  pleas  on  the  mo- 
tion of  Carrie  E.  Hunt  to  dissolve  a  re- 
straining order  theretofore  allowed,  and 
was  submitted  to  the  court  upon  the  peti- 
tion, the  answer  of  Carrie  E.  Hunt,  the 
reply  thereto,  and  an  agreed  statement  of 
facts.  The  motion  to  dissolve  was  sus- 
tained, an  injunction  denied,  and  the  peti- 
tion dismissed  at  the  costs  of  defendant  in 
error.  Defendant  in  error  thereupon  ap- 
pealed the  case  to  the  court  of  appeals, 
and  it  was  there  heard  upon  the  pleadings, 
the  evidence,  and  agreed  statement  of  facts. 

It  appears  from  the  agreed  statement  of 
facts  that  the  defendant  in  error,  Francis 
Held,  was  the  owner  of  the  easterly  26  feet 
of  Bublot  160  and  the  westerly  10  feet  of 
sublot  161  in  John  W.  Taylor  &  Company's 
Douglas  Park  subdivision,  and  that  plain- 
tiff in  error,  Carrie  E.  Hunt,  was  the  own- 
er of  the  easterly  30  feet  of  sublot  161  and 
the  westerly  5  feet  of  sublot  162  in  said 
subdivision;  that  both  Francis  Held  and 
Carrie  E.  Hunt  received  their  conveyances 
directly  from  the  allotment  company,  and 
in  each  of  the  deeds  there  was  the  follow- 
ing covenant  of  restriction:  'This  property 
is  sold  for  residence  purposes  only."  It 
further  appears  that  said  plaintiff  in  error, 
Carrie  E.  Hunt,  would  construct  on  her 
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property,  unless  enjoined,  a  two-family  or 
double  house,  and  that  at  the  time  the  re- 
straining order  was  allowed  the  excavation 
for  said  house  had  been  made  and  a  part 
of  the  easterly  foundation  construeted.  The 
court  of  appeals  found  in  favor  of  the  de- 
fendant in  error,  and  Carrie  E.  Hunt  was 
perpetually  enjoined  from  oon«tructing  or 
continuing  the  erection  of  any  two-family 
or  double  house  on  her  property,  and  judg- 
ment was  rendered  against  her  for  costs. 

Messrs.  Thompson,  Hine,  Sb  Vlory,  for 

plaintiff  in  error: 

The  restriction  that  property  is  sold  "for 
residence  purposes  only"  is  not  violated  by 
the  erection  of  a  double  or  two-family 
dwelling  house. 

Rose  V.  Kern,  49  Ohio  St.  213,  15  L.R.A. 
160,  30  N.  E.  267;  Ewertsen  v.  Gersten- 
berg,  186  111.  344,  51  L.R^.  310,  57  N.  B. 
1061;  American  Unitarian  Asso.  v.  Minot, 
185  Mass.  589,  71  N.  E.  551;  James  v.  Ir- 
vine, 141  Mich.  376,  104  N.  W.  631;  Jones 
V.  Williams,  56  Wash.  688,  106  Pac.  168; 
13  Cyc.  687 ;  Hays  v.  St.  Paul,  M.  E.  Church, 
196  111.  633,  63  N.  E.  1040;  Walker  v. 
Renner,  60  K.  J.  Eq.  493,  46  Atl.  626;  For- 
tesque  v.  Carroll,  76  N.  J.  Eq.  683,  75  Atl. 
923,  Ann.  Gas.  1912A,  79;  Brown  v.  Na- 
tional Bank,  44  Ohio  St.  273,  6  N.  E.  648; 
Re  Welsh,  175  Mass.  68,  55  N.  E.  1043; 
Schadt  V.  Brill,  45  L.R.A.(N.S.)  728,  note; 
McMurtry  v.  Phillips  Invest.  Co.  103  Ky. 
308,  40  L.R.A.  489,  45  8.  W.  96;  Tillotson 
V.  Gregory,  151  Mich.  132,  114  N.  W.  1025 ; 
McDonald  v.  Spang,  55  Misc.  332,  105  N.  Y 
Supp.  617;  Sonn  v.  Heilberg,  38  App.  D\^ 
515,  56  N.  Y.  Supp.  341. 

The  practical  construction  placed  upon 
the  restriction  by  the  parties  thereto  ab- 
solutely compels  the  construction  above 
contoided  for. 

Elliott,  Oontr.  §  1637;  James  v.  Irvine, 
141  Mich.  376,  104  N.  W.  631;  District  of 
Columbia  v.  Gallaher,  124  U.  S.  505,  31 
L.  ed.  520,  8  Sup.  Ct.  Rep.  585;  4  Wig- 
more,  Ev.  §  2462,  pp.  3479,  3492;  Beach, 
Contr.  §  721;  Kling  t.  Bordner,  65  Ohio 
St.  86,  61  K.  E.  148;  Thcmias  v.  Cincinnati, 
N.  O.  &  T.  P.  R.  Co.  81  Fed.  911;  Gilles- 
pie v.  Iseman,  210  Pa.  1,  50  Atl.  266; 
Kinney  ▼.  Hamilton  County,  8  Ohio  C.  C.  433. 

The  common  grantor  of  plaintiff  and  de- 
fendant lost  the  right  to  enforce  this  re- 
striction prior  to  the  time  when  it  deeded 
to  plaintiff.  Plaintiff  acquired  no  greater 
rights  than  its  grantor. 

Kerr,  Inj.  2d  ed.  320;  Chelsea  Land  & 
Improv.  Co.  v.  Adams,  71  N.  J.  Eq.  771,  66 
Atl.  180,  14  Ann.  Cas.  768;  Peek  ▼.  Mat- 
thews, L.  R.  3  Eq.  516,  16  L.  T.  N.  S.  991, 
15  Week.  Rep.  689;  Roper  v.  Williams, 
Turn.   &   R.   17,  23   Revised   Rep.   169;    16 
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Cyc.  1791;  Korn  y.  Campbell,  37  L.R^ 
(K.S.)  15;  Bowen  v.  Smith,  76  N.  J.  Eq. 
466,  74  Atl.  675. 

The   present   character   of   the  neighbor- 


Newman,  J.,  delivered  the  opinion  of  the 
court : 

In  addition  to  the  claim  that  the  erection 
of  a  double  or  two-familj  house  is  not  in 


hood  is  such  that  the  enforcement  of  the .  violation  of  the  clause  of  restriction  con- 
tained in  her  deed,  plaintiff  in  error  con- 
tended that,  if  the  erection  of  such  a  house 
did  violate  the  restriction,  it  has  been  lost 
to  defendant  in  error  through  his  own  acts 
or  those  of  the  common  grantor.  Thes^ 
acts  are  pleaded  in  th^  answer  and  are  re- 
ferred to  at  length  in  the  agreed  statement 
of  facts.  In  arriving  at  a  decision  of  this 
case,  however,  we  have  found  it  necessary 
to  consider  only  the  meaning  of  the  clause 
of  restriction  contained  in  the  deed. 

It  is  the  claim  of  counsel  for  defendant 
in  error  that  in  the  erection  of  a  double  or 
two-family  house  on  her  property  plaintiff 
in  error  would  violate  the  restriction  clause 
in  her  deed,  and  that,  when  the  words, 
''this  property  is  sold  for  residence  purposes 
only,"  were  inserted  in  the  deeds,  the  sellers 
of  the  property  clearly  intended  that  sin- 
gle houses  only  should  be  built  thereon, 
and  that  the  language  used  excluded  the 
idea  of  a  number  of  residences  under  the 
same  roof  or  in  the  same  house.  They  con- 
cede that  the  use  of  a  double  or  two-family 
house  is  a  use  for  residence  purposes  in 
one  sense,  but  that  it  is  not  a  use  for  resi- 
dence purposes  "only,"  and  say  that  therein 
lies  the  distinction.  We  are  unable  to  see 
the  distinction  tiiey  would  make.  The  word 
"only"  in  our  opinion  does  not  change  the 
meaning  of  the  words  "residence  purposes." 

If  there  is  any  doubt  ieia  to  the  meaning 
of  the  words  employed,  the  doubt  should  be 
resolved  in  favor  of  the  free  use  of  the  prop- 
erty by  plaintiff  in  error  for  any  lawful 
purpose  and  against  restrictions,  for  it  is 
a  well-settled  rule  that,  in  construing  deeds 
and  instruments  containing  restrictions 
and  prohibitions  as  to  the  use  of  property 
conveyed,  all  doubts  should  be  resolved  in 
favor  of  the  free  use  thereof  for  lawful  pur- 
poses in  the  hands  of  the  owners  of  the 
fee.  Ewertsen  v.  Gerstenberg,  186  111.  344, 
51  L.R.A.  310,  57  N.  E.  1051.  And  again 
defendant  in  error  acquired  no  greater 
rights  under  the  restriction  clause  than  his 
grantor  had,  and  the  rule  that  a  deed  is  to 
be  construed  most  strongly  against  the 
grantor  applies  here. 

But  is  there  any  doubt  as  to  the  mean- 
ing of  the  words?  The  word  "residence," 
as  we  view  it,  is  equivalent  to  "residential" 
and  was  used  in  contradistinction  to  "busi- 
ness." If  a  building  is  used  as  a  place  of 
abode  and  no  business  carried  on,  it  would 
be  used  for  residence  purposes  only,  whether 
occupied  by  one  family  or  a  number  of 
families.  Counsel  say  that  the  words  were 
intended  to  describe  a  type  of  building.    We 


covenant  would  be  of  no  value  to  plaintiff, 
and  he  is  therefore  not  entitled  to  equi- 
table relief. 

Brown  v.  Huber,  80  Ohio  St.  183,  28 
L.R.A.(N.S.)  705,  88  N.  E.  322;  Columbia 
College  V.  Thacher,  87  N.  Y.  311,  41  Am. 
Hep.  365;  Russell  v.  Harpel,  20  Ohio  C.  C. 
127;  Jackson  v.  Stevenson,  156  Mass.  496, 
32  Am.  St.  Rep.  476,  31  N.  E.  691;  11  Cyc 
1077. 

Mr.  A.  C.  Wald,  for  defendant  in  error: 

A  double  or  two-family  house  is  a  viola- 
tion of  a  clause  in  a  conveyance  restrict- 
ing the  use  of  the  property  conveyed  to 
residence  purposes  only. 

Rose  V.  King,  49  Ohio  St.  213,  16  L.R.A. 
160,  30  N.  E.  267;  Burton  v.  Stapely,  4 
Ohio  N.  P.  N.  S.  66,  74  Ohio  St.  461,  78 
N.  E.  1120;  Boehme  v.  Bertram,  8  Ohio 
C.  C.  Unrep.  Op.  388;  Round  Lake  Asso.  v. 
KeUogg,  141  N.  Y.  348,  36  N.  E.  326; 
Schadt  V.  BriU,  173  Mich.  647,  46  LuR.A. 
(N.S.)  726,  139  N.  W.  878;  Skillman  v. 
Smatheurst,  67  N.  J.  Eq.  1,  40  Atl.  856; 
Koch  V.  Gorruflo,  77  N.  J.  Eq.  172,  140  Am. 
St.  Rep.  562,  75  Atl.  767. 

Plaintiff  has  not  lost  the  right  to  enforce 
the  restriction  either  through  his  own  acts 
or  through  the  acts  of  the  conimon  grantor. 

Lattimer  v,  Livermore,  72  N.  Y.  174 ;  Lin- 
wood  Park  Co.  v.  Van  Dusen,  63  Ohio  St. 
183,  58  N.  E.  576;  Barton  v.  Slifer,  72  N. 
J.  Eq.  812,  66  Atl.  899;  Rowland  v.  Miller, 
139  N.  Y.  93,  22  L.R.A.  182,  34  N.  E.  765; 
Levy  v.  Halcyon  Casino  Hotel  Co.  45  Misc. 
289,  92  N.  Y.  Supp.  231;  McDonald  v. 
Spang,  55  Misc.  332,  105  N.  Y.  Supp.  617; 
DuBois  V.  Darling,  12  Jones  &  S.  436; 
Knight  V.  Simmonds  [1896]  2  Ch.  294,  65 
L.  J.  Ch.  N.  S.  583,  74  L.  T.  N.  S.  663,  44 
Week.  Rep.  580;  Osborne  v.  Bradley  [1903] 
2  Ch.  446,  89  L.  T.  N.  S.  11,  73  L.  J.  Ch. 
N.  S.  49;  Landell  v.  Hamilton,  175  Pa.  327, 
34  L.R.A.  227,  34  Atl.  663;  Brown  v.  Huber, 
80  Ohio  St.  183,  28  L.R.A.(N.S.)  706,  88 
N.  E.  322;  Bowen  v.  Smith,  76  N.  J.  Eq. 
466,  74  Atl.  676;  Tripp  v.  O'Brien,  57  III. 
App.  407;  Bacon  v.  Sandberg,  179  Mass. 
396,  60  N.  E.  936;  McGuire  v.  Caskey,  62 
Ohio  St.  419,  57  N.  £.  53;  Ashland  v. 
Greiner.  58  Ohio  St  67,  50  N.  E.  99;  Bur- 
ton v.  Stapely,  4  Ohio  N.  P.  N.  S,  65,  74 
Ohio  St.  461,  78  N.  E.  1120;  Boehme  v. 
Bertram,  8  Ohio  C.  C.  Unrep.  Op.  388; 
Sanford  v.  Keer,  80  N.  J.  Eq.  240,  40 
L.R.A.(N.S.)  1090,  83  Atl.  225;  Bigelow, 
Estoppel,  p.  720;  Johnson  Co.  v.  Covats,  12 
Ohio  C.  D.  166. 
L.RJL.1916D.  36 
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think  not.  The  word  "refiidence"  has  refer- 
ence to  the  use  or  mode  of  occupancy  to 
which  the  building  may  be  put.  If  it  had 
been  intended  that  the  building  was  to  be 
for  the  use  of  one  family  only,  words  in- 
dicating such  an  intention  would  have  b^en 
used,  as  is  frequently  don^,  such  as  "a  sin- 
gle residence,"  "a  private  residence,"  "a 
single  dwelling  house."  And  it  is  to  be 
noted  that  the  common  grantor  here,  in  his 
deed  to  another  lot  owner  in  the  subdi- 
vision, used  the  expression:  ''This  property 
is  sold  for  single  residence  purposes  only." 

In  Rose  v.  King,  49  Ohio  St.  21.3,  15 
L.R.A.  160,  30  N.  E.  267,  the  court  defines 
a  tenement  house  as  a  building  the  different 
rooms  or  parts  of  which  are  let  for  resi- 
dence purposes.  The  word  "residence"  as 
used  in  the  clause  of  restriction  here  is,  we 
think,  used  in  the  same  sense. 

Counsel  have  cited  a  number  of  cases  de- 
cided by  courts  in  other  jurisdictions,  but 
an  examination  of  them  will  disclose  the 
fact  that  in  those  cases  there  was  under 
consideration  language  in  restriction  clauses 
materially  different  from  that  in  the  case 
at  bar. 

In  Round  Lake  Asso.  v.  Kellogg,  141  N. 
Y.  348,  36  N.  E.  326,  there  was  a  restriction 
against  the  use  of  the  property  for  business 
purposes,  and  "residence  purposes"  does 
not  appear.  In  Skillman  v.  Smatheurst, 
57  N.  J.  Eq.  1,  40  Atl.  855,  this  language 
was  used:  "Any  building  other  than  for 
the  use  or  purpose  of  a  private  dwelling." 
In  Schadt  v.  Brill,  173  Mich.  647,  45  L.R.A. 
(N.S.)  726,  139  N.  W.  878,  "other  than  a 
dwelling  house  with  the  usual  appurte- 
nances" was  under  consideration.  But  the 
supreme  court  of  Michigan  in  Tillotaon  v. 
Gregory,  151  Mich.  132,  114  N.  W.  1025,  had 
made  a  distinction  between  the  words  "resi- 
dence  purposes"  and  "dwelling  house,"  and 
held  that  while  the  latter  words  meant  a 
single  dwelling  house,  the  words  "resi- 
dence purposes"  would  not  bear  such  con- 
struction. 

But  it  is  claimed  that  the  question  has 
been  clearly  decided  in  this  state.  In  sup- 
port of  this,  they  cite  Rose  v.  King,  supra, 
and  Linwood  Park  Co.  v.  Van  Dusen,  63 
Ohio  St.  183,  58  N.  E.  578.  In  the  former 
case  the  question  was  not  before  the  court, 
and  in  the  latter  the  court  was  interpret- 
ing a  provision  in  a  lease  that  required  the 
lessee  to  use  the  premises  "for  the  purpose 
of  a  private  dwelling  or  residence."  On 
page  200  of  63  Ohio  St.,  the  court  say: 
"The  plain  provision  of  the  covenant  is 
thai  the  leased  premises  shall  be  used  for 
the  purposes  of  a  dwelling  or  residence 
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only,  not  for  a  number  of  dwellings.  More 
than  that,  they  are  restricted  to  the  use  of 
it  for  a  private  dwelling  or  residence;  and 
that  is  not  a  private  dwelling  or  residence 
which  is  used  in  the.  business  of  renting 
rooms  to  lodgers  or  tenants." 

The  court  seems  to  have  laid  stress  on 
the  use  of  the  words  "a"  and  "private," 
these  words  appearing  in  the  report  itali- 
cized. 

The  only  reported  case  to  which  our  at- 
tention has  been  called  where  the  language 
"for  residence  purposes  only"  is  given  the 
meaning  claimed  for  it  by  defendant  in 
error  is  Burton  v.  Stapely,  4  Ohio  N.  P.  N. 
S.  65,  and  the  case  is  discussed  at  length 
by  counsel  here.  The  common  pleas  judge, 
it  seems,  based  his  ruling  on  the  language 
used  by  this  court  in  Linwood  Park  Co.  v. 
Van  Dusen,  quoted  above.  The  language 
under  consideration  in  the  Van  Dusen  Case 
was  entirely  different  from  that  before  the 
court  in  Burton  y.  Stapely,  and  the  hold- 
ing of  the  court  in  the  former  case  w^as  not, 
we  think,  an  authority  for  the  position 
taken  by  the  court  in  the  latter,  nor  does 
it  sustain  the  opinion  of  the  court.  In 
the  Burton  Case  the  common  pleas  court 
granted  an  injunction  in  favor  of  the  plain- 
tiff, and  the  case  was  appealed  to  the  cir- 
cuit court.  There  the  injunction  was  de- 
nied. Error  was  prosecuted  to  this  court, 
and  the  judgment  of  the  circuit  court  was 
reversed  and  judgment  rendered  in  favor 
of  plaintiff  in  error  on  facts  found  by  the 
circuit  court.  Burton  v.  Stapely,  74  Ohio 
St.  461,  78  N.  E.  1120.  In  that  case  plaintiff 
had  asked  for  an  injunction  upon  the 
ground  that  there  had  been  a  violation  of 
two  restrictions  in  the  conveyance,  and  this 
court  may  have  found  that  plaintiff  was  en- 
titled to  an  injunction  on  account  of  the 
violation  of  the  restriction  in  the  convey- 
ance other  than  the  one  restricting  the  use 
of  the  property  for  residence  purposes  only, 
for  the  circuit  court  found  as  a  fact  that 
there  had  been  a  violation  of  the  restriction 
in  reference  to  the  location  of  the  building 
on  the  lot.  The  reversal  of  the  judgment 
of  the  circuit  court  does  not  signify  neces- 
sarily that  this  court  approved  the  holding 
of  the  court  of  common  pleas  aa  to  the 
meaning  of  the  clause  restricting  the  use 
of  the  property  for  residence  purposes  Only. 

In  Brown  v.  Huber,  80  Ohio  St.  183,  28 
L.R.A.(N.S.)  705,  88  N.  E.  322,  in  the  cove- 
nant in  the  deed  it  was  provided :  "That  the 
only  buildings  put  upon  said  lot  shall  be 
a  residence  and  the  necessary  attachments, 
and  that  it  shall  be  used  for  no  other  pur- 
pose than  that  of  a  family  residence,  and 
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shall  cofit  not  lees  than  $5,000  for  the  resi- 
dence alone." 

The  owner  of  the  lot  had  constructed  two 
dwelling  houses  and  planned  and  purposed 
to  construct  two  more.  This  the  court  said 
was  prohibited  by  the  restriction  clause  in 
the  deed. 

That  the  erection  of  a  double  or  two* 
family  house  is  not  in  violation  of  a  restric- 
tion that  the  properly  is  to  be  used  "for 
residence  purposes  only"  is  the  holding  in 
Tillotson  V.  Gregory,  161  Mich.  132,  114 
N.  W.  1025;  McDonald  v.  Spang,  55  Misc. 
332,  105  N.  Y.  Supp.  617;  McMurtry  v. 
Phillips  Invest.  Co.  10*  Ky.  308,  40  L.R.A. 
489,  45  S.  W.  96.  In  the  latter  case  the 
language  used  was:  "The  property  herein 
conveyed  shall  be  used  for  residence  pur- 
poses only,  and  that,  in  erecting  a  residence 
therein,  it  shall  be  built  of  brick  or  stone." 
The  court  say:  "It  is  contended  that  the 
language  of  the  restriction  conveys  the  idea 
of  a  single  residence  for  a  single  family,  or 
at  anv  rate  excludes  the  idea  of  a  num- 
ber  of  residences  under  the  same  roof  or 
in  the  same  house.  We  think,  however, 
that  to  give  the  language  used  this  meaning 
would  be  to  extend  its  scope  beyond  the  ex- 
press intention  of  the  parties.  The  purposes 
for  which  the  houses  to  be  erected  on  the 
court  were  to  be  used  were  'residence  pur- 
poses only.'  And  as  the  house  in  contro- 
versy is  to  be  constructed  for  such  purpose 
only,  and  is  not  to  be  used  for  any  other 
purpose,  we  do  not  think  its  construction 
is  at  all  prohibited  by  this  restriction 
clause." 

See  also  note  by  annotator,  45  L.R.A. 
(X.S.)   726,  728. 

If  the  common  grantor  in  the  case  before 
us  had  in  mind  the  exclusion  of  a  building 
for  the  abode  of  more  than  one  family,  he 
should  have  used  language  that  would  have 
expressed  such  an  intention.  The  court 
cannot  read  it  into  the  covenant. 

We  do  not  think  the  clause  under  con- 
sideration bears  the  interpretation  given  it 
by  the  court  of  appeals.  Taking  the  lang- 
uage in  its  ordinary  and  popular  sense, 
we  are  forced  to  the  conclusion  that  it  was 
not  the  intention  of  the  common  grantor 
to  prohibit  the  erection  of  a  double  or  two- 
family  house  on  the  premises.  Defendant 
in  error  was  therefore  not  entitled  to  the 
relief  he  sought,  and  his  petition  should 
have  been  dismissed. 

Judgment  of  the  Court  of  Appeals  re- 
versed, and  judgment  for  plaintiff  in  error. 

Nichols,  Ch.  J.,  and  Shanck,  Johnsoti, 
Donahue,  Wanamaker,  and  Wilkin,  JJ., 
concur. 
L.R.A.1915D. 


OKIiAUOMA  SUPREME  COURT. 
(DiTision  No.  2.) 

ST   LOUIS    &    SAN    FRANCISCO    RAIL- 
ROAD COMPANY,  Plff.   in  Err., 

V. 

HENRY  M.  DREYFUS  et  al.,  Doing  Busi- 
ness under  the  Name  Dreyfus  Brothers. 

(42  Okla.  401,  141  Pac.  773.) 

Carrier  —  loss  ^  act  of  God. 

1.  An  act  of  God,  such  as  a  severe  bliz- 
zard and  snowstorm,  which  will  excuse  a 
carrier  from  liability  for  loss,  must  not 
only  be  the  proximate  cause  of  the  loss,  but 
it  must  be  the  sole  cause,  and  though  the 
loss  may  have  been  caused  by  an  act  of  God, 
yet,  if  the  negligence  of  the  defendant  com- 
mingles with  such  act  of  God  as  an  efficient, 
contributing,  concurrent  cause,  and  it  ap- 
pears from  the  evidence  and  the  circum- 
stances of  the  case  that  such  injury  would 
not  have  occurred  except  for  sucn  negli- 
gence, the  company  will  be  liable. 

JByidence  ^  loss  by  carrier  —  burden  of 
proof. 

2.  In  an  action  for  damages  occasioned  by 

Headnotes  by  Haskison,  C. 

Note, '-' Burden  of  proof  when  the  de- 
fense  in  an  action  to  recover  for  loss 
or  in^ry  to  goods  during  carriage  is 
act  of  God  or  vis  major. 

This  note  is  supplemental  to  the  note  to 
Chicago,  R.  I.  &  P.  K.  Co.  v.  Logan,  S.  & 
Co.  2»  L.R.A.(N.S.)  663,  where  tne  earlier 
cases  are  collected. 

For  duty  of  carrier  where  act  of  God  has 
occurred  or  is  threatened,  see  the  note  to 
Armstrong  v.  Illinois  C.  R.  Co.  29  L.R.A. 
(N.S.)  671. 

For  carrier's  liability  for  injury  to  live 
stock  by  weather  conditions,  see  the  note 
to  Colsch  V.  Chicago,  M.  &  St.  P.  R.  Co.  34 
L.R.A.(N.S.)   1013. 

As  stated  in  the  earlier  note,  the  rule  is 
well  settled  that  whenever  a  carrier  seeks  to 
excuse  itself  for  loss  occurring  through  an 
act  of  God  or  irresistible  superhuman  cause, 
inevitable  accident,  or  the  public  enemy, 
the  burden  of  proof  rests  upon  the  carrier 
to  establish  such  defense. 

Thus,  in  Jonesboro,  L,  C.  &  E.  R.  Co.  v. 
Dunnavant,  —  Ark.  — ,  174  S.  W.  1187, 
in  affirming  a  judgment  upon  a  verdict  for 
a  sliipper  for  damages  on  account  of  de- 
lay, where  the  carrier  claimed  that  it  had 
not  accepted  the  shipment  imtil  high  water 
had  blocked  its  road,  the  court  said:  "By 
the  common  law  a  common  carrier  is  in  ei- 
fect  an  insurer  of  goods  intrusted  to  it  for 
carriage  while  same  are  being  transported, 
except  when  the  loss  occurs  by  the  act  of 
God,  of  the  public  enemy,  or  public  author- 
ity, or  from  the  inherent  nature  of  the 
goods,  and  the  burden  of  proving  that  the 
loss  arose  from  any  of  these  excepted  acts 
rests  upon  the  carrier." 
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a  delay  in  shipment,  the  burden  is  upon  the 
plaintiff  to  make  out  a  prima  facie  case 
that  the  shipment  was  delivered  to  the  car- 
rier in  good  order  and  received  from  the 
carrier  in  damaged  condition;  and  where 
the  carrier  denies  liability  because  such  loss 
was  occasioned  by  an  act  of  God^  the  bur- 
den is  upon  the  carrier  to  show  that  such 
loss  was  the  proximate  result  of  the  act  of 
God ;  but,  when  this  is  done,  the  burden  then 
shifts  to  the  shipper  to  show  that  negli- 
gence on  the  part  of  the  carrier  co-operated 
with  the  act  of  God  in  bringing  about  the 
damage  to  the  shipment. 

Trial  —  Jury  ^  care  of  carrier. 

3.  Where  a  carrier  seeks  to  avoid  liability 
for  loss  on  account  of  a  snowstorm,  and 
there  is  conflicting  testimony  as  to  whether 
such  carrier,  notwithstanding  such  snow- 
storm, could,  by  the  exercise  of  ordinary 
care  or  reasonable  efforts,  have  prevented 
the  loss,  it  is  proper  to  submit  such  issue 
of  fact  to  the  jury. 

Evidence  —  burden  of  proof  —  care  of 
carrier. 

4.  An  instruction  "that  the  burden  of 
proof  is  upon  the  defendant  to  satisfy  the 
jury  by  its  evidence  not  only  that  the  loss 
sustained  by  the  plaintiff  .  .  ."  was  oc- 
casioned by  the  act  of  God,  but  also  that 
■**the  defendant  exercised  due  care  and  dili- 
gence in  the  performance  of  its  duty,  and 
was  not  in  any  manner  negligent  in  doing  or 
omitting  to  do  any  act  that  might  have 
averted  the  loss,"  such  instruction,  being 
unqualified  or  unmodified  by  other  instruc- 
tions, is  an  erroneous  statement  of  the  law. 

(June  23,  1914.) 


ERROR  to  the  Tulsa  County  Court  to 
review  a  judgment  in  plaintiffs*  favor 
in  an  action  brought  to  recover  damages 
for  alleged  negligent  failure  of  defendant 
to  deliver  two  separate  shipments  of  ba- 
nanas.    Reversed. 

The  facts  are  stated  in  the  -  Commission- 
er's opinion. 

Messrs.  W.  F.  Evans,  R.  A.  Klein« 
Schmidt,  and  E.  H.  Foster,  for  plaintiff  in 
error : 

A  snowstorm  such  as  the  evidence  shows 
occurred  at  Tulsa  on  the  night  of  Febru- 
ary 15th  is  an  act  of  God,  for  the  conse- 
quences of  which  the  defendant  is  not  re- 
sponsible. 

Cormack  v.  New  York,  N.  H.  &  H.  R.  Co. 
196  N.  Y.  443,  24  L.R.A.(N.S.)  1209,  90 
N.  E.  56,  17  Ann.  Cas.  949;  Denver  &  R.  G. 
R.  Co.  v.  Andrews,  11  Colo.  App.  204,  53 
Pac.  518;  Reed  v.  Duluth  S.  S.  &  A.  R,  Co. 
100  Mich.  507,  59  N.  W.  144;  People  v. 
Utica  Cement  Co.  22  111.  App.  169;  Evans 
V.  Wabash  R.  Co.  222  Mo.  435,  121  S.  W. 
36 ;  Herring  v.  Chesapeake  &  W.  R.  Co.  101 
Va.  778,  45  S.  E.  322;  Black  v.  Chicago,  B. 
&  Q.  R.  Co.  30  Neb.  197,  46  N.  W.  428. 

Even  where  a  common  carrier  is  guilty 
of  negligent  delay  in  making  delivery  of 
freight,  if  such  freight  is  destroyed  by  an 
act  of  God  occurring  subsequently  to  such 
delay,  the  act  of  God,  and  not  the  delay, 
would  be  referred  to  as  the  proximate  cause 
of  the  injury. 

Armstrong,  B.  &  Co.  v.  Illinois  C.  R.  Co. 


As  holding  that  an  act  of  God,  t.  e.,  a 
washout,  causing  the  delay,  charged,  was  not 
shown  so  as  to  invalidate  a  verdict  for  the 
shipper,  see  New  Orleans,  M.  &  C.  R.  Co. 
V.  Mauldin,  103  Miss.  244,  60  So.  211. 

It  may  be  noted  that  in  Colsch  v.  Chi- 
cago, M.  &  St.  P.  R.  Co.  149  Iowa,  176,  34 
L.R.A.(N.S.)  1013, 127  N.  W.  198,  Ann.  Cas. 
1912C,  915,  where  the  carrier  was  held  lia- 
ble only  for  ordinary  care,  it  was  held  that 
the  burden  of  proof  of  the  carrier's  negli- 
gence was  on  tne  shipper  where  live  stock 
were  frozen,  and  that  the  plaintiff,  who  had 
accompanied  his  stock,  was  said  by  the  court 
to  have  "assumed  the  burden  of  proving  de- 
fendant's negligence  not  only  in  his  plead- 
ing, but  in  the  introduction  of  his  testi- 
mony." 

But  in  this  connection  it  may  be  noted  also 
that  where  furniture  was  injured  by  fire  in 
transit  and  the  shipper  accompanied  the 
goods,  it  was  held  that  the  ordinary  rule  is 
not  altered  or  lessened  by  the  fact  that  the 
shipper  or  his  agent  accompanies  the  goods. 
St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Pape,  100  Ark. 
269,  140  S.  W.  265,  where  the  court  said: 
"Our  conclusion  is  that  by  the  common  law 
a  common  carrier  is  in  effect  an  insurer  of 
goods  intrusted  to  it  for  carriage  while 
the  same  are  in  transit,  except  when  the  loss 
occurs  by  reason  of  one  or  the  other  of  the 
acts  above  specified,  and  that  the  burden  of 
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proving  that  the  loss  arose  from  any  of 
those  excepted  acts  rests  upon  the  carrier, 
even  though  the  shipper  accompanies  the 
goods,  and  that  it  is  only  in  causes  where 
the  shipper  claims  that  the  carrier  was 
negligent  in  not  avoiding  or  lessening  the 
damage  after  it  had  arisen  from  an  act  of 
the  shipper  that  the  burden  of  proof  rests 
upon  the  shipper  to  prove  such  negligence." 
As  appears  in  St.  Louis  &  S.  F.  R.  Co.  v. 
Dreyfus,  the  Oklahoma  court  adheres  to  its 
former  holding  in  Armstrong,  B.  &  Go.  v. 
Illinois  C.  R.  Co.  26  Okla.  362,  29  L.RJ^. 
(N.S.)  871,  109  Pac.  216,  that  the  carrier, 
having  shown  that  the  loss  or  injury  was 
due  to  the  act  of  God,  is  not  bound  to  show 
affirmatively  that  there  was  no  negligence 
or  want  of  due  care  on  its  part  but  for 
which  the  goods  would  not  have  be^i  injured 
or  destroyed. 

There   are   other    recent   cases,   however, 
which  hold  to  the  contrary. 

Thus,  in  Charleston  &  W.  C.  R.  Co.  t. 
Nixon  Grocery  Co.  142  Ga.  343,  82  S.  E. 
893,  it  was  held  that  in  an  action  brought 
against  a  common  carrier  to  recover  the 
value  of  goods  delivered  to  it  for  transporta- 
tion, where  the  sole  defense  was  that  the 
toods  were  not  delivered  because  they  were 
estroyed  by  act  of  God,  to  wit,  an  unprece- 
dented flood  of  water  which  inundated  and 
destroyed  the  goods,  the  burden  was  on  the 
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26  Okla.  352,  29  L.R.A.(N.S.)  671,  109 
Pac.  216;  Denny  v.  New  York  C.  R.  Co.  13 
Gray,  481,  74  Am.  Dec.  645;  Memphis  & 
C.  R.  Co.  V.  Reeves,  10  Wall.  176,  19  L.  ed. 
909;  Empire  State  Cattle  Co.  v.  Atchison, 
T.  &  S.  F.  R.  Co.  135  Fed.  135;  Missouri 
P.  R.  Co.  V.  Columbia,  65  Kan.  390,  58 
L..R  A.  399,  69  Pac.  338;  Rodgers  v.  Mis- 
souri P.  R.  Co.  75  Kan.  222,  10 
L.R.A.(N.S.)  658,  121  Am.  St.  Rep.  416, 
88  Pac.  885,  12  Ann.  Cas.  441;  Grier 
y.  St.  Louis  Merchants  Bridge  Terminal 
Co.  108  Mo.  App.  565,  84  S.  W.  158;  Mof- 
fatt  Commission  Co.  v.  Union  P.  R.  Co. 
113  Mo.  App.  644,  88  S.  W.  117;  Lamar 
Mfg.  Co.  V.  St.  Louis  &  S.  F.  R.  Co.  117 
Mo.  App.  453,  93  S.  W.  851 ;  International 
&  G.  N.  R.  Co.  V.  Bergman,  -—  Tex.  Civ. 
App.  — ,  64  S.  W.  999;  Hunt  Bros.  v.  Mis- 
souri, K.  k  T.  R.  Co.  —  Tex.  Civ.  App.  — , 
74  S.  W.  69;  Lamont  v.  Nashville  &  C.  R. 
Co.  9  Heisk.  58. 

Where  the  carrier  proves  that  the  dam- 
age was  due  to  an  act  of  God,  the  burden 
is  upon  the  shipper  to  show  n^ligence  on 
the  part  of  the  carrier,  co-operating  with 
such  act  of  God  in  bringing  about  said 
damage. 

Armstrong,  B.  &  Co.  v.  Illinois. C.  R.  Co. 
26  Okla.  352,  29  L.R.A.(N.S.)  671,  109 
Pac.  216;  Memphis  &  C.  R.  Co.  v.  Reeves, 
10  WaU.  176,  19  L.  ed.  909;  Turner  y. 
Haar,  114  Mo.  335,  21  S.  W.  737. 


Messrs.  H.  B.  Martin,  Charles  £.  Bush, 
and  John  Y,  Murry,  Jr.,  for  defendants 
in  error: 

In  order  for  the  defense  relied  upon  to 
avail,  it  must  be  the  proximate,  overpower- 
ing cause,  without  any  failure  on  the  part 
of  the  carrier  to  exercise  reasonable  care 
and  diligence  to  avoid  injury  concurring 
therewith. 

Cormack  y.  New  York,  N.  H.  &  H.  R. 
Co.  196  N.  Y.  442,  24  L.R.A.(N.S.)  1209, 
90  N.  E.  56,  17  Ann.  Cas.  949;  Denver  &  R. 
G.  R.  Co.  V.  Andrews,  11  Colo.  App.  204, 
53  Pac.  518;  Evans  v.  Wabash  R.  Co.  222 
Mo.  435,  121  S.  W.  36;  Turner  v.  Haar, 
114  Mo.  335,  21  S.  W.  737;  Herring  v. 
Chesapeake  &  W.  R.  Co.  101  Va.  778,  45 
S.  E.  322;  Black  v.  Chicago,  B.  &  Q.  R. 
Co.  30  Neb.  197,  46  N.W.  428;  Morrison 
V.  Davis,  20  Pa.  171,  67  Am.  Dec.  695; 
Memphis  &  C.  R.  Co.  v.  Reeves,  10  Wall. 
176,  19  L.  ed.  909;  Nashville  &  C.  R.  Co. 
V.  David,  6  Heisk.  261,  19  Am.  Rep.  594; 
Denny  v.  New  York  C.  R.  Co.  13  Gray,  481, 
74  Am.  Dec.  645;  Swetl&nd  v.  Boston  &  A. 
R.  Corp.  102  Mass.  276;  Philadelphia  &  R. 
R.  Co.  V.  Anderson,  94  Pa.  351,  39  Am. 
Rep.  787;  Gleeson  y.  Virginia  Midland  R. 
Co.  5  Mackey,  356;  Ballentine  v.  North 
Missouri  R.  Co.  40  Mo.  491,  93  Am.  Dec. 
315;  Pruitt  v.  Hannibal  &  St.  J.  R.  Co. 
62  Mo.  527;  Hutchinson,  Carr.  §  292; 
Chapin  v.  Chicago,  M.  &  St.  P.  R.  Co.  79 
Iowa,  582,  44  N.  W.  820;  Jones  v.  Minne- 
sota k  St.  L.  R.  Co.  91  Minn.  229,  103  Am. 


carrier  to  establish  that  the  act  of  God  not 
only  occasioned  ultimately  the  loss,  but 
that  the  negligence  of  the  carrier  did  not 
contribute  to  it. 

So,  in  Ferguson  v.  Southern  R.  Co.  91 
S.  C.  61,  74  S.  E.  129,  the  court,  in  affirming 
a  judgment  against  the  carrier  for  loss 
which  it  claimed  was  due  to  an  act  of  God, 
viz.,  by  an  unprecedented  flood,  said:  ^'The 
rule  upon  which  this  case  must  be  decided 
was  stated  thus  in  Slater  v.  South  Carolina 
R.  Go.  29  S.  C.  96,  6  S.  E.  936 :  'Where  an 
act  of  God  causes  injury  to  property  in  the 
hands  of  a  common  carrier,  and  such  act  is 
the  sole  cause  of  such  injury,  then  the  proof 
of  this  fact  is  a  perfect  shield.  But  if  there 
be  any  negligence  on  the  part  of  the  carrier, 
which,  if  it  had  not  been  present,  the  in- 
jury would  not  have  happened,  notwith- 
standing the  act  of  God,  the  carrier  cannot 
escape  responsibility.  And  the  onus  is  up- 
on the  carrier  to  show,  not  only  that  the 
act  of  God  was  the  cause,  but  that  it  was  the 
entire  cause,  because  it  is  only  when  the  act 
of  God  is  the  entire  cause  that  the  carrier 
can  be  shielded.'"  Quoted  and  followed  in 
Deaver-Jeter  Co.  v.  Souttiern  R.  Co.  95  S.  C. 
485,  79  S.  £.  709  (also  a  case  of  flood). 

This  passage  was  also  quoted  in  National 
Rice  Mill.  Co.  v.  New  Orleans  &  N.  E.  R. 
Co.  132  La.  615,  61  So.  708,  Ann.  Cas,  1914D, 
1099,  where,  under  the  Louisiana  Code,  which 
L.R.A.1915D. 


provides  that  the  carrier,  to  be  relieved 
from  liability,  must  prove  "that  such  loss  or 
damage  has  been  occasioned  by  accidental 
and  uncontrollable  event,"  it  was  held  that 
the  carrier  should  have  proved  its  allega- 
tion that  a  sudden  flood  ignited  lime,  caus- 
ing the  fire  which  destroyed  the  plaintiff's 
property;  "that  this  happened  without  any 
contributory  n^ligence  on  its  part,  and  l^at 
the  sudden  and  unprecedented  flood,  which 
could  not  have  been  anticipated,  with  the 
resultant  fire,  was  the  proximate  cause  of 
the  destruction  of  plaintiff's  property; 
.  .  .  that  the  cars  were  not  unreasonably 
delayed,  and  that  nothing  could  have  been 
done  by  respondent  which  was  not  done  to 
save  the  property;"  and  that  this  was  nt)t 
altered  by  the  fact  that  there  was  a  stipula- 
tion in  the  bill  of  lading  excepting  damage 
by  fire  "unless  such  damage  or  destruction 
shall  result  directly  and  exclusively  from 
their  negligence  or  that  of  their  employees, 
and  unless  such  negligence  shall  be  affirma- 
tively established  by  the  owner  of  said 
property.** 

The  cases  of  Missouri,  K.  k  T.  R.  Co.  v. 
Johnson,  34  Okla.  582,  126  Pac.  567,  and 
Chicago,  R.  I.  k  P.  R.  Co.  v.  McKone^  36 
Okla.  41,  42  L.R.A.(N.S.)  709,  127  Pac.  488, 
cited  in  St.  Louis  &  S.  F.  R.  Co.  v.  Dbet- 
FUS,  did  not  relate  to  carriers.       B.  B.  B. 
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St.  Rep.  507,  97  N.  W.  SOSf,  15  Am.  Neg. 
Rep.  355;  CunBingham  v.  Wabash  R.  Co. 
79  Mo.  App.  524;  Vencill  v.  Quincy,  0.  & 
K.  C.  R.  Co.  132  Mo.  App.  722,  112  S.  W. 
1030. 

A  carrier  whose  negligent  delay  in  trans- 
porting goods  committed  to  him  for  that 
purpose  subjects  them  to  destruction  by  act 
of  God  cannot  escape  liability  on  the  theory 
that  such  result  could  not  have  been  an- 
ticipated. 

Green-Wheeler  Shoe  Co.  v.  Chicago,  R.  I. 
&  P.  R.  Co.  130  Iowa,  123,  6  L.R.A.(N.S.) 
882,  106  N.  W.  498,  8  Ann.  Cas.  45. 

Harrison,  C,  filed  the  following  opinion : 

This  is  an  appeal  from  a  judgment  ren- 
dered upon  two  separate  causes  of  action 
based  upon  an  alleged  negligence  in  deliv- 
ery of  two  separate  shipments  of  bananas. 
There  was  no  separate  finding  as  to 
liability  in  each  shipment,  but  a  general 
verdict  in  the  sum  of  $314.12  was  found 
in  favor  of  plaintiffs  below.  The  grounds 
for  reversal  arose  from  the  issues  involved 
in  the  first  cause  of  action,  which  was  based 
upon  the  allegation  that,  by  the  careless 
and  negligent  failure  to  deliver  a  car  of 
bananas,  the  fruit  became  frozen  and  dam- 
aged to  the  amount  sued  for.  The  carrier 
defended  on  the  ground  that  the  damage 
was  not  the  result  of  the  carrier's  negli- 
gence, but  was  the  result  of  a  severe  snow- 
storm which  froze  and  blocked  up  the 
switches  and  covered  the  tracks  to  such  an 
.  extent  that  the  car  could  not  be  delivered 
sooner  than  it  was.  The  facts  are  that  the 
car  of  fruit  arrived  at  Tulsa  between  7 
and  8  o'clock  on  the  evening  of  the  15th 
of  February;  that  during  the  night  of  the 
15th  a  blizzard  and  snowstorm  came  up 
and  the  weather  turned  severely  cold;  that 
the  blizzard  raged  throughout  the  day  and 
night  of  the  16th,  and  the  car  was  not  set 
at  plaintiffs'  warehouse  until  the  17th. 

The  carrier  maintained  that  it  was  pre- 
vented from  making  the  delivery  by  the 
severity  of  the  storm,  and  invokes  the  doc- 
trine of  nonliability,  where  damages  are 
the  result  of  an  act  of  God,  citing  an  ex- 
tended list  of  authorities  in  support  of  this 
contention.  We  find  no  fault  with  the  au- 
thorities cited.  We  believe  the  settled  rule 
to  be  that  a  carrier-  is  not  liable  for  dam- 
ages resulting  solely  from  an  act  of  God, 
and  this  rule  is  followed  by  many  authori- 
ties, even  where  the  carrier  was  guilty  of 
negligence  prior  to  the  act  of  God.  But 
this  rule  is  not  applicable  to  the  facts  in 
the  case  at  bar. 

The  decisive  issue  of  fact  in  this  case  was 

whether   the   storm  was   in  fact  so  severe 

that  the  carrier  could  not  have  set  the  car 

at  plaintiffs'  warehouse  on  the   16th,   and 
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thereby  averted  the  loss.  The  plaintiffs 
introduced  testimony  that  a  switch  engine 
was  seen  operating  and  switching  in  the 
yards  during  the  day  of  the  16th.  The  de- 
fendant admitted  that  it  operated  passen- 
ger trains  during  the  day,  but  contended 
that  the  switches  were  so  badly  frozen  and 
covered  up  with  snow  that  they  did  not 
move  any  of  the  freight  cars  on  the  16th. 
There  was  testimony  also  that  it  was  equal- 
ly as  cold  or  colder  on  the  17th  than  on 
the  16th,  and  the  car  was  delivered  on 
that  day.  Under  these  circumstances,  there 
was  sufficient  issue  of  fact  to  go  to  the 
jury  as  to  whether  or  not  the  carrier,  by 
ordinary  care  or  reasonable  efforts,  could 
have  prevented  the  injury,  notwithstanding 
the  snowstorm,  and  the  court  was  not  in 
error  in  refusing  to  give  a  peremptory  in- 
struction in  favor  of  the  railroad.  This 
court  in  Missouri,  K.  &  T.  R.  Co.  v.  John- 
son, 34  Okla.  582,  126  Pac.  567,  held;  "An 
act  of  God,  such  as  an  unprecedented  rain- 
fall and  resulting  flood,  which  will  excuse 
from  liability,  must  not  only  be  the  prox- 
'imate  cause  of  the  loss,  but  it  must  be  the 
sole  cause.  If,  however,  the  injury  is 
caused  by  an  act  of  God  commingled  with 
the  negligence  of  the  defendant,  as  an  effi- 
cient and  contributing  concurrent  cause, 
and  the  injury  would  not  have  occurred  ex- 
cept for  such  negligence,  the  defendant  will 
be  liable." 

The  same  doctrine  is  followed  in  Chicago, 
R.  I.  &  P.  R.  Co.  v.  McKone,  36  Okla.  41,  42 
L.R.A.(N.S.)  709,  127  Pac.  488. 

We  think  the  facts  that  the  company 
was  operating  passenger  trains,  and  the 
testimony  that  a  switch  engine  was  seen 
operating  in  the  yards  during  the  day  of 
the  16th,  and  the  fact  that  the  car  was  de- 
livered on  the  17th,  which  it  is  admitted 
was  colder  than  the  16th,  were  sufficient  to 
raise  the  issue  as  to  whether  the  carrier,  by 
the  exercise  of  reasonable  efforts,  could  have 
delivered  the  fruit  on  the  16th,  and  that  it 
was  not  improper  to  submit  such  issues  to 
the  jury. 

But  the  court,  in  paragraph  6  of  its 
charge,  instructed  the  jury  as  follows:  "The 
court  instructs  the  jury  that  the  burden 
of  proof  is  upon  the  defendant  to  satisfy 
the  jury  by  its  evidence,  not  only  that  the 
loss  sustained  by  the  plaintiff  in  its  first 
cause  of  action  was  occasioned  by  the  act 
of  God,  but  also  that  the  defendant  exer- 
cised due  care  and  diligence  in  the  per- 
formance of  its  duty,  and  was  not  in  any 
manner  negligent  in  doing  or  omitting  to 
do  any  act  that  might  have  averted  the 
loss." 

This  instruction  was  excepted  to  by  de- 
fendant, and  presented  as  grounds  for  re- 
'  versal  in  the  original  brief  of  the  company. 
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but  the  error  in  this  instruction  waa  over- 
looked in  the  original  opinion,  in  which 
the  judgment  of  the  lower  court  wue  af- 
firmed. But  in  the  petition  for  rehearing 
the  error  contended  for  therein  is  pointed 
out  with  more  clearness  and  argued  with 
more  force,  and,  upon  reconsideration  of 
this  instruction,  we  believe  the  contention 
of  plaintiff  in  error  should  be  sustained. 
This  instruction  unqualifiedly  places  the 
burden  upon  the  defendant  to  satisfy  the 
jury  that  the  loss  was  occasioned  by  an 
act  of  Godj  and  to  further  satisfy  them 
that  the  loss  could  not  have  been  averted 
by  the  exercise  of  all  due  care  and  diligence. 
The  burden  was  not  on  the  defend&nt  until 
plaintiffs  had  made  a  prima  facie  case 
which,  without  further  proof,  would  have 
entitled  them  to  recover.  And  the  question 
of  defendant's  negligence  in  failing  to  de- 
liver the  car  on  the  16th  being  a  close  ques- 
tion of  fact,  it  is  readily  seen  that  the  jury 
could  have  been  easily  misled  by  the  fore- 
going instruction,  especially  so  since  it  was 
unqualified  by  any  other  paragraph  in  the 
charge.  The  correct  rule  as  to  the  burden 
of  proof  in  such  cases  is  stated  by  this  court 
in  Armstrong,  B.  &  Co.  v.  Illinois  C.  R.  Co. 
26  Okla.  352,  29  L.R.A.(N.S.)  671,  109  Pac. 
216,  wherein  the  principal  question  was  the 
burden  of  proof.  The  court  in  the  syllabus, 
after  defining  what  constitutes  a  prima 
facie  case,  says:  "(a)  The  carrier,  by  prov- 
ing the  damage  was  due  entirely  to  the 
flood  or  act  of  God,  overcomes  such  prima 
facie  case,  and  the  burden  shifts  to  the  ship- 
per, then,  to  show  that  negligence  on  the 
part  of  the  carrier  co-operated  with  the  act 
of  God  in  bringing  about  the  damage  to 
the  shipment,  in  order  to  recover." 

For  the  error  contained  in  the  above  in- 
struction, the  former  opinion,  affirming  the 
judgment,  is  withdrawn,  and  this  one  filed 
instead,  and  the  judgment  reversed,  and  the 
cause  remanded. 

Per  Curiam: 

Adopted  in  whole. 
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FRANK  H.  WHELAN       ^ 

V. 

P.  0.  ADAMS  et  al. 

(—  Okla.  — ,  145  Pac.  1158.) 

Appeal  —  absence  of  interest  —  forcing 
trial. 

1.  Where,  from  the  conceded  facts,  it  ap- 
pears that  the  parties  to  an  action  have  no 

Headnotes  by  ShAbp,  C. 
L.R.A.1916D. 


title  to  the  subject-matter  of  the  litigation, 
hence  no  right  to  maintain  an  action  to  re- 
cover afiirmative  relief  by  cross  petition, 
and  where  the  only  judgment  recovered 
against  them,  except  an  adverse  adjudica- 
tion of  the  title,  is  vacated  on  appeal,  error 
in  the  trial  court  forciDg  them  to  trial  on 
the  day  that  the  issues  of  fact  were  joined 
is  without  prejudice  and  furnishes  no 
ground  for  reversal. 

Homestead  —  constitutional  provision. 

2.  Section  2,  art.  IZ,  of  the  Constitution, 
prohibits  the  sale  of  the  homestead  of  the 
family,  where  the  owner  is  a  married  man, 
without  the  consent  of  the  wife  given  in  such 
manner  as  may  be  prescribed  by  law. 

Same  —  attempted  conveyance  —  effect. 

3.  Any  attempted  conveyance  by  deed  of 

jyote  —   Conveyance  of  homestead   by 
husband  after  abandonment  by  wife. 

The  earlier  authorities  upon  the  above 
question  are  set  out  in  the  opinion  in  Mur- 
phy V.  Kenner,  8  L.R.A.  (N.h>.)  565,  and  in 
the  note  accompanying  that  case. 

As  to  validity  of  conveyance  or  encum- 
brance of  homestead  by  wife  after  abandon- 
ment by  husband,  see  note  to  Somers  v. 
Somers,  36  L.R.A.(N.S.)  1024. 

As  to  estoppel  of  wife  living  apart  from 
her  husband,  to  claim  homestead  as  against 
purchaser  ignorant  of  relationship,  see  note 
to  Mason  v.  Dierks  Limiber  &  Coal  Co.  26 
L.R.A.(N.S.)  574. 

As  to  power  of  husband  without  wife's 
consent  to  abandon  homestead,  or  to  con- 
vey the  premises  by  his  sole  deed  after 
abandonment,  see  note  to  Stewart  v.  Prit- 
chard,  37  L.R.A.(N.S.)  807. 

The  point  now  under  discussion  seems  to 
have  been  decided  in  but  two  cases  since  the 
writing  of  the  earlier  note. 

In  McWhorter  v.  Brady,  41  Okla.  383, 
140  Pac.  782,  a  statute  provided  that  when 
the  title  to  the  homestead  is  in  the  husband, 
and  the  wife  voluntarily  abandons  him  for 
a  period  of  one  year,  or  for  any  cause  takes 
up  her  residence  out  of  the  state,  he  may 
convey,  mortgage,  or  make  any  contract 
relating  thereto,  without  being  joined  there- 
in by  her,  and  contained  a  like  provision 
requiring  the  husband  to  join  in  a  convey- 
ance of  the  homestead,  the  title  to  which  is 
in  the  wife.  The  court  said  that  before  a 
deed  to  a  homestead  signed  by  one  spouse 
only  would  constitute  a  good  conveyance, 
there  must  be  a  voluntary  abandonment  by 
the  other  spouse,  and  refused  to  disturb  the 
finding  of  the  trial  court  that  the  wife's 
abandonment  was  involuntary  and  due  to 
the  huaband's  miaconduct,  and  consequently 
held  the  deed  of  the  husband  alone  of  the 
homestead  property  void. 

And  in  Johnson  v.  Chandler,  —  Vt.  — ,  92 
Atl.  26,  a  mortgage  of  a  homestead  executed 
by  a  husband  alone  after  he  and  his  wife 
had  separated  was  held  void  under  Pub. 
Stat.  2553,  on  the  ground  that  the  wife  did 
not  join  in  its  execution  and  acknowledg- 
ment. J.  T.  W. 
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the  homestead  of  the  family,  by  a  married 
man,  given   without  the  wife's  consent  in 
the  manner  prescribed  by  law,  ie  void. 
Same  -«  separation  of  family. 

4.  Where  the  relation  of  husband  and  wife 
exists,  the  deed  of  the  former  to  the  home- 
stead of  the  family  conveys  no  title,  and 
this  notwithstanding  the  fact  that  the  hus- 
band and  wife  be  living  separate  and  apart, 
or  even  though  the  wife  may  have,  without 
justifiable  cause,  abandoned  the  husband. 

Mortgage  —  to   wife  —  foreclosure  — 
rights. 

0.  Where  a  husband  gives  a  wife  a  mort- 
gage on  the  homestead  to  secure  the  payment 
of  a  postnuptial  settlement,  which  mortgage 
she  subsequently  foreclosed  by  suit,  the  pur- 
chaser at  the  foreclosure  sale  succeeds  to 
her  rights,  and  may  attack  as  void  a  deed 
given  to  the  homestead  by  the  husband 
without  the  wife's  consent. 

Homestead  —  void  statutes. 

6.  Sections  882  and  883,  Wilson's  Rev.  & 
Anno.  Stat.  1903  (§§  1189  and  1190,  Comp. 
Laws,  1909),  infringe  upon  and  are  repug- 
nant to  §  2  of  article  12  of  our  Constitution, 
prohibiting  the  sale  of  the  homestead  where 
owned  by  a  married  man,  without  the  con- 
sent of  his  wife  given  in  the  manner  pre- 
scribed by  law  J  hence  were  not  extended 
in  force  in  the  state  by  §  2,  art.  25,  of  the 
Constitution. 

Ehridence  -—  rents. 

7.  Evidence  examined,  and  held  that  the 
wife  is  not  entitled  to  recover  rents  for  the 
years  1909  and  1910. 

(October  13, 1914.) 

CROSS  writs  of  error  to  the  District 
Court  for  Alfalfa  County,  to  review  a 
judgment  in  favor  of  defendant  Mary  F. 
Whelan  upon  her  cross  petition  claiming 
homestead  rights  in  the  property,  in  an  ac- 
tion brought  to  foreclose  a  mortgage  exe- 
cuted by  defendants  Adams,  as  grantees  of 
James  J).  W^helan,  upon  a  farm  claimed  by 
defendant  Mary  F.  Whelan  as  her  homestead, 
and  by  defendant  Metcalf  as  purchaser  at  a 
sheriff's  sale;  plaintiff  complaining  of  the 
setting  aside  of  his  mortgage,  and  defen- 
dants Adams  complaining  of  the  decree 
against  them  for  rents  and  profits.  Affirmed 
in  part. 

The  facts  are  stated  in  the  Commission- 
er's opinion. 

Messrs.  Titns  &  Carpenter  for  plaintiff 
Frank  H.  Whelan. 

Messrs.  Talbot  &  Owen  for  defendants 
Adams  et  al. 

Mr.  George  W.  Partridge,  for  de- 
fendant Mary  F.  Whelan: 

The  deed  from  James  D.  Whelan  to  P.  0. 
Adams,  which  was  not  joined  in  by  Mary 
F.  Whelan,  did  not  convey  any  interest  to 
the  premises. 

Maloy  V.  Wm.  Cameron  &  Co.  29  Okla. 
L.R.A.1915D. 


763,  119  Pac.  587;  21  Cyc.  646;  16  Am.  ft 
Eng.  Enc.  Law,  665;  Hall  v.  Powell,  8  Okla. 
276,  57  Pac.  168;  Cropper  v.  Goodrich,  89 
Kan.  589,  132  Pac.  163;  Goldsborough  v. 
Hewitt,  23  Okla.  66,  138  Am.  St.  Rep.  796, 
99  Pac.  907. 

The  abandonment  by  the  wife  had  not 
existed  for  a  period  of  one  year  at  the  time 
the  deed  was  executed,  and  any  subsequent 
abandonment  would  give  it  no  validity. 

Gleason  v.  Spray,  81  Cal.  217,  15  Am.  St. 
Rep.  47,  22  Pac.  561;  Hall  v.  Powell,  8  Okla. 
276,  57  Pac.  168;  Ott  v.  Sprague,  27  Kan. 
620;  Bruner  v.  Bateman,  66  Iowa,  488,  24 
N.  W.  9;  Shoemaker  v.  Collins,  49  Mich. 
597,  14  N.  W.  559;  Murphy  v.  Renner,  99 
Minn.  348,  18  L.R.A.(N.S.)  565,  116  Am.  St. 
Rep.  418,  109  N.  W.  698;  American  Sav.  ft 
L.  Asso.  V.  Burghardt,  19  Mont.  323,  61  Am. 
St.  Rep.  607,  48  Pac.  391. 

Where  the  wife  is  driven  from  her  home 
by  the  cruelty  of  her  husband,  her  home- 
stead interest  continues. 

15  Am.  &  Eng.  Enc.  Law,  550;  21  Cyc. 
534;  Somers  v.  Somers,  27  S.  D.  600,  36 
L.R.A.(N.S.)  1024,  131  N.  W.  1091;  Scott 
v.  Scott,  73  Miss.  676,  19  So.  689;  Rogers 
V.  Day,  115  Mich.  664,  69  Am.  St.  Rep.  593, 
74  N.  W.  190;  Maloy  v.  Wm.  Cameron  ft 
Co.  29  Okla.  763,  119  Pac.  687. 

Messrs.  Garber  &  Kruse  and  Riley 
Cloud,  for  defendant  Metcalf : 

There  was  no  fraud  on  the  part  of  de- 
fendant Metcalf  in  his  purchase  at  the 
sheriff's  sale.  He  purchased  in  good  faith, 
and  in  the  absence  of  fraud  is  entitled  to 
the  return  of  his  purchase  money,  where  the 
sale  is  held  void,  and  also  to  be  reimbursed 
for  what  he  has  expended  on  the  property. 

17  Am.  &  Eng.  Enc.  Law,  1024;  24  Cyc. 
70;  Hall  v.  Dineen,  26  Ky.  L.  Rep.  1017,  83 
S.  W.  120;  People  v.  New  York  Bldg.  Loan 
Bkg.  Co.  189  N.  Y.  233,  82  N.  E.  184;  Dume- 
stre's  Succession,  40  La.  Ann.  671,  4  So. 
328;  Smith  v.  Brittain,  38  N.  C.  (3  Ircd. 
Eq.)  347,  .42  Am.  Dec.  175;  Connor  v.  Mc- 
Coy, 83  S.  C.  165,  65  S.  E.  267. 

The  fact  that  a  deed  executed  by  a  hus- 
band without  the  wife's  signature  is  void 
may  be  taken  advantage  of  by  any  subse- 
quent grantee.     It  is  not  a  personal  right. 

Dorsey  v.  McFarland,  7  Cal.  342;  Rogeps 
V.  Day,  115  Mich.  664,  69  Am.  St  Rep.  593, 
74  N.  W.  190;  Dye  v.  Mann,  10  Mich.  291; 
Goodwin  v.  Goodwin,  113  Iowa,  319,  85  N. 
W.  31;  Bolton  v.  Oberne,  78  Iowa,  278,  44 
N.  W.  547;  Murphy  v.  Renner,  99  Minn. 
348,  8  L.R.A.(N.S.)'565,  116  Am.  St.  Rep. 
418,  109  X.  W.  693. 

Sharp,  C,  filed  the  following  opinion : 
The  controversy  between  the  parties  con- 
cerns the  title  to  a  quarter  section  of  land 
in  Alfalfa  county  which  was  patented  by 
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the  government  to  one  James  D.  Whelan 
in  190d.  Prior  thereto,  and  in  March,  1904, 
said  James  D.  Whelan  and  Mary  F.  Whelan 
were  married,  and  continued  to  reside  to- 
gether as  husband  and  wife  on  the  land  in 
question  until  July  18,  1907,  when,  owing  to 
domestic  troubles,  they  separated,  the  hus- 
band continuing  to  reside  on  the  farm,  and 
the  wife  .in  the  city  of  Cherokee,  Alfalfa 
county.  In  1907  each  filed  a  divorce  suit 
against  the  other,  in  different  courts,  which 
suits  were  pending  and  undetermined  on 
May  21,  1908.  On  the  latter  day  they  en- 
tered into  a  contract  whereby  the  said  James 
D.  W^helan  was  to  pay  his  wife,  at  fixed 
times,  the  sum  of  $500,  and  dismiss  his 
divorce  proceedings,  and  further  agreed  to 
begin  a  new  suit  for  divorce,  charging  as 
ground  therefor  defendant's  abandonment  of 
plaintiff,  and  to  which  suit  to  be  so  insti- 
tuted the  wife  would  make  no  defense.  The 
wife  also  agreed,  in  consideration  of  the 
husband's  undertakings,  to  dismiss  her  di- 
vorce suit,  and,  further,  that  upon  payment 
of  said  sum  of  money,  she  would  make  no 
claim  or  demand  of  him  for  either  tempo- 
rary or  permanent  alimony  or  suit  money. 
The  performance  of  the  provisions  of  this 
postnuptial  contract  was  secured  by  a  mort- 
gage concurrently  executed  by  the  husband 
on  the  land  in  question,  which  mortgage 
was  on  the  day  of  its  execution  duly  placed 
of  record.  At  the  same  time  the  land  was 
occupied  by  the  husband  as  a  homestead. 
Thereafter,  and  on  the  29th  day  of  May  fol- 
lowing, the  said  James  D.  Whelan  executed 
a  deed  purporting  to  convey  to  the  defend- 
ant P.  0.  Adams  the  land  in  question,  but 
which  deed  waif  not  signed  by  his  wife,  and 
was  given  without  her  knowledge.  On  the 
1st  day  of  June  following,  P.  0.  Adams, 
joined  by  his  wife,  Effie  Adams,  executed  a 
mortgage  on  said  land  to  the  plaintiff, 
Frank  H.  Whelan,  a  brother  of  James  D. 
Whelan,  which  mortgage  purported  to  have 
been  given  to  secure  the  payment  of  a  $3,000 
note  of  even  date,  in  favor  of  said  mortgagee. 
This  mortgage  was  'placed  of  record  on  the 
day  of  its  execution* 

James  D.  Whelan  having  defaulted  in  the 
payment  of  the  amount  named  in  the  settle- 
ment made  with  his  wife,  the  latter,  on  July 
17th  following,  instituted  in  the  district 
court  of  Alfalfa  county  an  action  to  fore- 
close the  mortgage  given  to  secure  the  per- 
formance of  the  contract.  Neither  P.  O. 
Adams  or  his  wife  or  Frank  H.  Whelan  were 
parties  to  the  foreclosure  action.  Personal 
service  of  summons  was  had  on  the  defend- 
ant  James  D.  Whelan,  and  on  the  2d  day 
of  October,  1908,  a  judgment  foreclosing 
said  mortgage  was  rendered  by  the  district 
court,  and  at  a  foreclosure  sale  subsequent- 
ly held  the  land  was  purchased  by  the  de- 
L.R.A.1915D. 


fendant  Emery  L.  Metcalf,  subject  to  a  first 
mortgage  in  favor  of  the  Monarch  Loan 
Company.  The  sale  being  confirmed,  a 
sheriff's  deed  was  executed  and  delivered  to 
said  Metcalf  on  March  2,  1910,  and.  placed 
of  record  in  the  office  of  register  of  deeds. 

The  present  action  was  brought  on  Decem- 
ber 15,  1910,  by  Frank  H.  Whelan,  to  for^ 
close  his  mortgage  given  by  the  defendants 
Adams  and  wife.  It  is  insisted  by  each  of 
the  plaintiffs  in  error  that  neither  Mary  F. 
W^helan  or  Emery  L.  Metcalf  have  any  right, 
title,  or  interest  in  the  land  in  question, 
and,  further,  that  Metcalf  was  not  an  inno- 
cent purchaser  for  value,  and  was  not  there- 
fore entitled  to  an  order  restoring  to  him 
his  expenditures  laid  out  in  the  purchase  of 
said  farm,  and  the  subsequent  payment  of 
taxes  thereon,  and  interest  on  the  Monarch 
Loan  Company  loan.  On  the  part  of  Mary 
F.  W^helan  it  is  insisted  in  her  answer  and 
cross  petition  that,  for  numerous  reasons 
named,  the  deed  executed  by  her  husband  to 
P.  0.  Adams  was  void,  and  that  hence  Frank 
Whelan  acquired  no  rights  in  the  premises 
by  virtue  of  his  mortgage.  As  to  her  code- 
fendant,  Metcalf,  Mary  F.  Whelan  asked 
that  the  court  enter  its  decree  canceling  any 
claim,  right,  or  title  that  said  defendant 
might  have  In  the  premises.  In  her  reply  to 
the  answer  and  cross  petition  of  defendant 
Metcalf,  said  defendant  Wlielan  set  up  the 
mortgage  given  in  her  favor  by  her  husband, 
the  contract  of  May  21,  1908,  the  mortgage 
foreclosure  proceedings,  the  sheriff's  deed  ex- 
ecuted pursuant  thereto,  and  charged  that 
said  contract  and  each  and  all  of  said  pro- 
ceedings were  illegal  and  void,  and  tendered 
back  to  said  Metcalf  $500,  and  interest.  The 
defendant  Metcalf,  in  his  cross  petition, 
also,  charged  that,  for  different  reasons  as- 
signed, Adams  acquired  no  title  on  account 
of  his  purported  deed  of  May  29th,  and  that 
therefore  the  mortgage  given  by  him  and 
his  wife  to  Frank  H.  Whelan  in  turn  con- 
veyed no  interest  or  right  to  the  property 
in  question.  Said  defendant  further  set  up 
the  proceedings  through  which  he  acquired 
title  at  the  foreclosure  sale,  including  the 
sheriff's  deed,  charged  that  Mary  F.  Whelan 
was  estopped  from  attacking  his  title,  and 
asked  for  a  cancelation  of  the  deed  from 
James  D.  Whelan  to  Adams,  for  a  judgment 
barring  the  defendant  Mary  F.  Whelan  from 
any  claim,  right,  title,  or  interest  in  the 
premises^  and  for  a  further  decree  vesting 
and  conferring  the  title  to  said  premises  in 
him. 

It  was  insisted  on  the  part  of  the  plain- 
tiffs in  error  that  Mary  F.  Whelan,  in  July, 
1907,  voluntarily  and  without  cause  aban- 
doned her  husband,  and  that  the  agreement 
of  May  21,  1908,  between  James  D.  Whelan 
and  his  wile^  and  the  subsequent  foreclosure 
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proceedings  brought  to  enforce  the  terms  | 
thereof,  the  judgment  of  the  court,  order  of  I 
confirmation,  and  the  sheriff's  deed,  were 
each  and  all  illegal  and  void,  being  against 
public  policy,  and  that  thereby  the  said  Met- 
calf  acquired  no  title  by  virtue  of  the  sher- 
iff's deed;  that,  Mary  F.  Whelan  having 
without  justifiable  cause  abandoned  her  hus- 
band, the  deed  executed  by  the  latter  to 
Adams  on  May  29th  was  valid,  though  not 
executed  by  her. 

The  case  was  tried  before  the  court,  spe- 
cial findings  of  fact  and  conclusions  of  law 
being  made.  In  the  decree  Mary  F.  Whelan 
was  given  the  immediate  possession  of  the 
land  in  question,  which  was  found  to  be  the 
homestead  of  herself  and  husband.  The 
sheriff's  deed  executed  to  the  defendant 
Emery  L.  Metcalf  was  adjudged  to  be  void, 
and  it  was  ordered  that  said  Metcalf  have 
a  lien  against  said  land  for  the  sum  of 
$988.43.  The  mortgage  executed  by  Adams 
and  wife  to  Frank  H.  Whelan  and  wife  was 
declared  to  be  null  and  void,  and  ordered 
canceled,  set  aside,  and  held  for  naught, 
and  said  P.  O.  Adams  and  Effie  Adams  were 
adjudged  to  be  in  w^rongful  and  unlawful 
possession  of  the  premises,  and  their  title 
ordered  devested.  Judgment  was  rendered 
against  Adams  and  wife  for  $570;  that  be- 
ing found  to  be  the  reasonable  rent  and 
profit  arising  from  the  land  during  their 
period  of  occupancy.  Neither  defendant 
Mary  P.  Whelan  nor  Emery  L.  Metcalf  filed 
a  motion  for  a  new  trial;  hence,  as  between 
them,  the  judgment  of  the  new  trial  court 
is  final. 

In  view   of   our   conclusions,   it  will   be 
necessary  to  consider  but  few  of  the  many 
assignlnents  of  error.     The  trial  court's  ac- 
tion in  forcing  plaintiff  and  defendants  P. 
O.  Adams  and  Effie  Adams  to  trial  on  the 
day  the  issues  of  fact  were  joined  was  erro- 
neous.   The  pleadings,  it  appears,  were  filed 
within  the  time  prescribed  by  statute,  or 
were  permitted  to  be  filed  with  the  court's 
consent.     At  no  time  were  the  parties  in 
default;   neither  were  the   demurrers   filed 
by  them  adjudged  to  be  frivolous.     Section 
5644,  Comp.  Laws  1909,  provides  that  when- 
ever the  answer  contains  new  matter  con- 
stituting a  right  of  relief  against  a  code- 
fendant,    concerning   the   subject-matter   of 
the  action,  such  codefendant  may  demur  or 
reply  to  such  matter  in  the  same  manner 
as  if  he  were  plaintiff,  and  subject  to  the 
same  rules  as  far  as  applicable.     Long  v. 
Harris,  37  Okla.  472,  132  Pac.  473.    Section 
68^34,  Comp.  Laws  1909,  provides  when  ac- 
tions shall  be  triable,  and  has  recently  been 
construed  by  this  court  in  Ardmore  v.  Orr, 
35  Okla.  30*5,  129  Pac.  867 ;  Conwill  v.  Eld- 
ridge,   35   Okla,    537,   130    Pac.    912;    Title 
Guaranty  &  T.   Co.  v.  Turnbull,  40  Okla. 
L.R.A.1915D. 


294,  137  Pac.  1178;  Chicago,  R.  L  &  P.  R, 
Co.  T.  Pitchford,  —  Okla.  — ,  143  Pac.  1146. 
m  view,  however,  of  the  conceded  facts,  and 
of  the  law  in  the  present  case,  by  which 
the  rights  of  both  plaintiffs  in  error  are  to 
be  determined,  the  error  was  without  preju- 
dice, and  therefore  not  sufficient  to  cause 
a  reversal. 

The  controlling  question   is  that  of  the 
right  of  James  D.  Whelan  to  execute  to  P. 
O.  Adams  the  deed  of  May  29,  1908.     At 
the  time  of  its  execution  said  James  D.  Whe- 
lan and  Mary  F.  Whelan  were  husband  and 
wife,  and  the  land  attempted  to  be  conveyed, 
though  owned  by  the  former,  was  the  home- 
stead of  the  family.     Section  2,  art.  12,  of 
our  Constitution,  provides  that  the  home- 
stead of  the  family  shall  not  be  sold  by  the 
owner,  if  married,  without  the  consent  of 
his  or  her  spouse,  given  in  such  manner  as 
may  be  prescribed  by  law.    At  no  time  did 
Mary  F.  Wlielan  give  her  consent  to  the  sale 
attempted  to  be  made  to  Adams.    The  ques- 
tion presented  does  not  appear  to  ever  have 
been  passed  upon  by  this  court.     The  opin- 
ions in  Maloy  v.  Wm.  Cameron  &  Co.  29 
Okla.   763,  119  Pac.  587;   Kelly  v.  Mosby, 
34  Okla.  218,  124  Pac.  984;  and  Krauss  v. 
Potts,  38  Okla.  674,  135  Pac.  362,  all  involve 
transfers  made  or  attempted  prior  to  the 
adoption   of   our   state   Constitution.     The 
sale,  having  been  made  in  direct  violation 
of  the  express  provision  of  our  organic  law, 
was  void;  hence  Adams  acquired  no  rights 
by   reason  of  his  purchase.     The  constitu- 
tional    inhibition    is    plain,    unambiguous, 
and  admits  of  no  exceptions  which  would 
destroy  its  obvious  design:     If  the  owner 
be  a  married  man,  the  consent  of  the  wife, 
given  in  such  manner  as  may  be  prescribed 
by  law,  is  essential  to  the  valid  alienation 
of  the  homestead,  unless    (it  may  be)   the 
conveyance  be  made  to  her.     No  alienation 
of  the  homestead  by  the  husband  alone,  in 
whatever  way  it  may  be  effected,  is  of  any 
validity;  nothing  that  he  can  do  or  suffer 
to  be  done  can  cast  a  cloud  upon  the  title; 
it  remains  absolutely  free  from  all  grants 
and  encumbrances,  except  those  mentioned 
in   the    Constitution.     Morris   v.    Ward,   5 
Kan.  239.     Efforts  have  been  made  to  in- 
graft exceptions  arising  oiit  of  the  supposed 
necessities  of  the  case,  upon  similar  consti- 
tutional provisions  or  statutory  enactments, 
but  in  all  states  save  one,  so  far  as  we  have 
examined   the    authorities,   they    have   uni- 
formly failed;    for  it  must  be  remembered 
that  it  is  not  the  homestead  of  the  husband 
alone,  though  the  title  be  in  his  name;  it  is 
the  homestead  of  the  family,  made  so  by 
the  Constitution. 

•Provisions  similar  to  that  of  our  Consti- 
tution are  found  either  in  the  Constitutions 
or  statutes  of  the  gr6at  majority  of  the 
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states  of  the  Union,  and,  with  a  single  ex- 
cepftion,  so  far  as  our  investigation  has* 
disclosed,  conveyanoes  made  or  attempted 
bj  the  husband,  without  the  consent  of  the 
wife  given  in  the  manner  prescribed  by  law, 
are  held  to  be  void.  Many  of  the  authori- 
ties are  collected  in  tlie  notes  to  Poole  v. 
Gerrard,  6  Cal.  71,  85  Am.  Dec.  481;  Cham- 
bers V.  Cox,  23  Kan.  303 ;  Alt  v.  Banholzer, 
39  Minn.  511,  12  Am.  St.  Rep.  681,  40 
N.  W.  830;  Stanton  v.  Hitchcock,  64  Mich. 
316,  8  Am.  St.  Rep.  821,  31  N.  W.  395; 
Martin  v.  Harrington,  73  Vt.  193,  87  Am. 
St.  Rep.  704,  50  Atl.  1074;  Hart  v.  Church, 
126  Cal.  471,  77  Am.  St.  Rep.  195,  58  Pac. 
910,  59  Pac.  296;  O'Malley  v.  Ruddy,  79 
Wis.  147,  24  Am.  St.  Rep.  702,  48  N.  W. 
118;  Seiffert  A  W.  Lumber  Co.  v.  Hartwell, 
94  Iowa,  576,  .58  Am.  St.  Rep.  413,  63  N.  W. 
333;  McKenzie  v.  Shows,  70  Miss.  388,  35 
Am.  St.  Rep.  654,  12  So.  336. 

Much  stress  is  laid  upon  the  fact  that 
Mary  F.  Whelan  had  voluntarily  abandoned 
her  husband,  and,  notwithstanding  his  en- 
treaties for  her  return,  had  continued  to 
absent  herself  from  the  homestead,  and  to 
live  separate  and  apart  from  her  husband. 
The  finding  of  the  trial  court,  however,  was 
to  the  effect  that  the  abandonment  was  not 
voluntary,  but  was  caused  by  the  threats 
and  ill  treatment  of  the  husband.  We  deem 
the  fact  of  what  caused  the  wife  to  leave 
and  remain  away  from  home,  and  whether 
her  abandonment  was  voluntary  or  invol- 
untary, as  immaterial.  They  were  still  hus- 
band and  wife,  never  having  been  divorced, 
and  there  is  no  exception  written  in  our 
Constitution  authorizing  the  husband  to  sell 
the  homestead  without  the-  wife's  consent 
upon  her  voluntary  abandonment  of  him. 
Neither  are  we  disposed  to  write  .into  the 
language  used  an  implied  exception. 
Thompson  v.  New  England  Mortg.  Secur. 
Co.  110  Ala.  400,  66  Am.  St.  Rep.  29,  18 
So.  315-;  Murphy  v.  Renner,  99  Minn.  348, 
8  L.R.A.(N.S.)  566,  116  Am.  St.  Rep.  418, 
109  N.  W.  593;  Herron  v.  Knapp,  S.  &  Co. 
Co.  72  Wis.  653,  40  N.  W.  149;  Chambers  v. 
Cox,  23  Kan.  393;  Ott  v.  Spirague,  27  Kan. 
620;  Johnston  t.  Turner,  29  Ark.  280; 
Williams  v.  Swetland,  10  Iowa, "CI;  Lies  v. 
De  Diablar,  12  Cal.  327;  Rogers  v.  Day, 
115  Mich.  664,  69  Am.  St.  Rep.  593,  74 
N.  W.  190. 

The  contention  that,  even  though  the  deed 
was  void  because  the  wife  had  not  joined 
in  its  execution,  or  consented  to  the  sale 
of  the  homestead,  that  fact  cannot  be 
availed  of  by  the  defendant  Metcalf,  is 
without  merit.  Metcalf  purchased  at  the 
foreclosure  sale,  and  occupies  the  same  po- 
sition in  law,  with  regard  to  the  ^ Adams 
deed,  as  would  Mary  F.  Whelan.  The  facts 
in  this  case  are  very  similar  to  those  iii 
L.R.A.1915D. 


Rogers  v.  Day,  supra.  There  it  was  in- 
sisted that  only  the  husband,  widow,  or 
children  could  take  advantage  of  the  home- 
stead right,  and  maintain  a  suit  to  protect 
it,  and  that,  since  neither  in  that  case  dis- 
affirmed the  conveyance,  the  complainant 
had  no  standing.  There  the  homestead 
had  been  sold  upon  execution  on  a  decree 
for  alimony  rendered  In  favor  of  the  wife, 
and  it  was  held  that  the  complainant,  who 
derived  his  title  through  mesne  conveyances, 
stood  in  the  shoes  of  the  wife;  that,  as  she 
chose  to  have  the  property  sold  upon  exe- 
cution on  a  decree  rendered  in  her  favor, 
she  was  estopped  to  set  up  her  homestead 
right  as  against  the  purchaser  at  the  sale 
and  his  grantees;  that,  complainant  being 
in  possession  under  her,  and  as  her  grantee 
under  the  execution  sale,  he  succeeded  to 
her  rights.  To  the  same  effect  are  Dorsey 
V.  McFarland,  7  Cal.  342;  Dye  v.  Mann,  10 
Mich.  291;  Bolton  v.  Obeme,  79  Iowa,  278, 
44  N.  W.  547;  Goodwin  v.  Goodwin,  113 
Iowa,  319,  85  N.  W.  31;  21  Cyc.  658. 

Section  883,  Wilson's  Rev.  &>  Anno.  Stat. 
1903  (§  1190,  Comp.  Laws  1909),  provided 
that,  the  husband  or  wife  executing  the  in- 
strument relating  to  the  homestead,  without 
being  joined  with  the  other,  it  could  only 
be  avoided  by  the  one  not  joining.  In  Ma- 
loy  V.  Wm.  Cameron  &  Co.  29  Okla.  763, 
119  Pac.  587,  Judge  Williams  called  atten- 
tion to  the  fact  that  said  section  did  not 
appear  to  have  been  extended  in  force  by 
the  Constitution.  This  observation,  in  our 
judgment,  stated  a  correct  conclusion.  The 
statute  mentioned  is  without  doubt  repug- 
nant to  §  2,  art.  12,  Constitution,  providing 
how  the  homestead  of  the  family  may  be 
sold,  and  was  therefore  not  put  in  force  by 
§  2,  art.  25,  of  the  Constitution.  By  §  882, 
Wilson's  Rev.  &  Anno.  Stat.  1909  (§  1189, 
Comp.  Laws.  1909),  it  is  provided  that, 
where  the  title  to  the  homestead  is  in  the 
husband,  and  the  wife  voluntarily  aban- 
dons him  for  the  period  of  one  year,  or 
from  any  cause  takes  up  her  residence  out- 
side of  the  state,  he  may  convey,  mortgage, 
or  make  any  contract  relating  thereto,  with- 
out being  joined  therein  by  her.  We  think 
that  this  section  of  the  statute  must  like- 
wise fall.  To  hold  otherwise  would  be  to 
create  an  exception  whereby,  when  one  of 
two  facts  appear,  the  husband  could  convey 
the  homestead  without  the  consent  of  his 
wife.  The  fact  that  the  wife  may  have 
without  any  cause  taken  up  her  residence 
outside  of  the  state,  or  that  she  may  volun- 
tarily abandon  her  husband  for  a  period  of 
one  year,  does  not  of  itself  dissolve  the 
marriage  relation,  unless,  perhaps,  it  should 
continue  for  a  sufficient  length  of  time  to 
raise  the  legal  presumption  of  death.  A 
similar  question  was  before  the  court  of 
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chancery  appeals  of  Tennessee  in  Couch  v. 
Capitol  Bldg.  &  L.  Asso.  -—  Tenn.  — ,  64 
S.  W.  340.  It  was  contended  by  the  defend- 
ants in  that  case,  in  effect,  that,  the  hus- 
band having  deserted  and  abandoned  his 
wife  before  the  execution  of  her  deed,  she 
had  the  right  under  Shannon's  Code,  §  4242, 
to  sell  or  mortgage  the  homestead  without 
her  huffband  joining  in  the  conveyance  with 
her.  On  the  other  hand,  it  was  urged  by  the 
complainant  that,  under  the  Constitution, 
the  homestead  could  only  be  alienated  by 
the  joint  consent  of  husband  and  wife, 
when  that  relation  existed,  and  that  in  the 
purview  of  the  law  the  relation  of  husband 
and  wife  was  not  dissolved  by  his  desertion 
and  abandonment  of  her.  The  opinion  reads 
in  part:  'The  homestead  is  a  property 
right  fixed  in  our  Constitution.  Const, 
art.  11,  §  11.  Its  extent  and  duration  are 
also  fixed  by  it.  The  method  of  its  aliena- 
tion where  the  marriage  relation  exists 
is  prescribed  by  it,  and  that  is  by  the  joint 
consent  of  the  husband  and  wife.  Legisla- 
tion subsequent  to  the  adoption  of  the  Con- 
stitution prescribes  bow  this  joint  consent 
shall  be  given.  We  are  of  opinion  that  it  is 
not  competent  for  the  legislature  to  provide 
for  the  alienation  of  the  homestead  without 
the  joint  consent  of  the  husband  and  wife, 
when  that  relation  exists,  simply  because 
the  Constitution  says  in  explicit  terms  that 
it  shall  not  be  alienated  otherwise.  The 
mode  or  manner  of  giving  or  evidencing 
the  joint  consent  of  the  husband  and  wife 
is  another  matter.  The  legislature  may  act 
here  and  prescribe.  If  correct  in  this,  it 
follows  that  the  section  of  the  Code  (Shan- 
non's Code,  §  4242)  is  of  no  avail  to  ap- 
pellants in  this  aspect  of  the  case,  unless  we 
hold  that  the  desertion  of  the  wife  by  the 
husband  does  away  with  the  relation  of 
husband  and  wife.  It  is  not  believed  that 
such  a  proposition  finds  support  in  any 
adjudicated  case,  nor  in  sound  judicial  rea- 
soning, when  applied  to  the  marriage  state 
and  statute.  The  relation  of  husband  and 
wife  is  not  dissolved,  done  away  with,  or 
destroyed  by  the  desertion  of  either  spouse 
by  the  other." 

The  clause  ''given  in  such  manner  as  may 
be  prescribed  by  law,"  in  §  2,  art.  12,  Con- 
stitution, deals  only,  as  the  context  clearly 
shows,  with  the  form  of  the  consent  to  the 
sale  of  the  homestead;  such,  for  instance,  as 
whether  the  deed  of  conveyance  should  be 
executed  jointly  by  the  husband  and  wife, 
whether  the  wife  should  be  privily  examined 
by  the  officer  taking  her  acknowledgment, 
or  what  officer  was  authorized  by  law  to 
take  such  acknowledgment. 

The  deed  from  James  D.  Whelan  to  P.  O. 
Adams,  being  void  for  the  reasons  already 
noted,  neither  the  latter  or  his  mortgagee, 
L.R.A.igi5D. 


Frank  H.  Whelan,  acquired  any  rights 
thereunder,  and  as  to  them  it  matters  not 
what  errors  the  trial  court  may  have  com- 
mitted. They  have  no  cause  to  complain, 
for  in  no  event  are  they  or  either  of  them 
entitled  to  any  form  of  relief  against  the 
defendants  in  error. 

The  judgment  for  rents  against  Adams 
and  wife  for  the  years  1909  and  1910 
should  be  vacated.  During  these  years 
the  wife  had  lived  separate  and  apart  from 
her  husband.  From  the  time  of  their  sep- 
aration in  July,  1907,  until  the  filing  of 
her  answer  and  cross  petition  in  March, 
1911,  she  had  not  asserted  her  right  in  the 
homestead.  On  the  contrary,  in  1908  she 
and  her  husband  had  effected  a  settlement 
purporting  to  be  in  full  of  their  property 
rights,  and  which  settlement  she  sought 
to,  and  did,  enforce  by  a  foreclosure  pro- 
ceeding in  court.  Her  position  during  the 
years  for  which  rent  was  recovered  was 
that  of  a  creditor,  and  not  of  a  homestead 
claimant.  Whatever  we  may  think  of  the 
validity  of  the  postnuptial  settlement  be- 
tween James  D.  Whelan  and  wife,  or  of  the 
effect  that  should  have  been  given  her  sub- 
sequent foreclosure  proceedings  enforcing 
its  terms,  it  cannot  be  that,  covering  the 
very  period  during  which  she  occupied  a 
wholly  antagonistic  position,  she  should  be 
allowed  to  recover  rents  and  profits  arising 
from  the  lands  sold  Metcalf  under  the  judg- 
ment against  her  husband.  During  the 
entire  period  she  and  James  D.  Whelan 
were  husband  and  wife.  W^e  are  not  to  be 
understood  as  saying  that  under  no  circum- 
stances may  a  wife  recover  rents  from  the 
homestead  where  the  title  thereto  is  in  the 
husband.  It  may  be  there  are  times  when 
she  can,  though  the  husband  be  living  and 
they  be  not  divorced.  But  under  a  state 
of  facts  such  as  presented  by  the  record 
before  us  we  must  conclude  that  no  such 
recovery  can  be  had. 

To  our  minds,  the  court  below  erred  in 
canceling  the  sheriff's  deed  to  Emery  L. 
Metcalf,  but,  as  he  appears  to  be  satisfied 
with  the  judgment  restoring  to  him  the 
purchase  price  of  the  land,  and  the  taxes 
and  interest  paid  out,  we  are  without  au- 
thority to  review  the  judgment  as  between 
said  defendants. 

In  so  far  as  the  judgment  of  the  court 
below  gave  judgment  for  rent  against  plain- 
tiffs in  error  P.  O.  Adams  and  Effie  Adams, 
it  should  be  vacated  and  set  aside.  In  all 
other  respects  the  judgment  should  be  af- 
firmed. 

Per  Curiam: 

Adopted  in  whole. 

Petitfion  for  rehearing  denied  January  30, 
1915. 
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STELLA  M.  HENCH,  Admrx.,  etc.,  of  Ed- 
gar 8.  Hench,  Deceased, 

V. 

PENNSYLVANIA  RAILROAD  COMPANY, 

Appt. 

(246  Pa.  1,  91  Atl.  1056.) 

Evidence  —  to  show  Interstate  character 
of  work  In  which  servant  is  engaged. 

1.  To  entitle  a  brakeman  who  is  a  member 
of  a  shifting  crew  in  a  freight  yard  to  hold 
the  railroad  company  liable  for  personal  in 
juries  under  the  Federal  employers'  liability 
act  or  safety  appliance  act,  he  must  show 
that  at  the  time  of  the  injury  he  was  engaged 
in  interstate  commerce  or  with  its  instrumen- 
talities, and  this  burden  is  not  met  merely 
by  showing  that  in  the  yard  where  he  wap 
employed  cars  containing  interstate  as  well 
as  intrastate  shipments  were  handled. 

Same  —  suppression  —  ilbsence  of  rec- 
ord. 

2.  Failure  of  a  railroad  company  to  pro- 
duce in  response  to  a  subpoena  the  record  of 
the  cars  with  which  an  employee  in  a  yard 
was  at  work  when  injured  does  not  amount 
to  a  suppression  of  evidence  which  will  raise 
a  presumption  against  the  company,  if  the 
evidence  is  iincontradicted  that  no  such  rec- 
ord was  kept. 

(July  1,  1914.) 

APPEAL  by  defendant  from  a  judg- 
ment of  the  Court  of  Common  Pleas 
for  Washington  County  in  plaintiff's  favor 
in  an  action  brought  to  recover  damages, 
under  the  Federal  employers'  liability  act, 
for  the  alleged  wrongful  death  of  plain- 
tiff's husband.     Heversed. 

The  facts  appear  in  the  opinion. 

Messrs.  R.  W.  Irwin,  Rnfns  S.  Mar- 
riner,  and  James  A.  Wiley  for  appellant. 

Messrs.  W.  Clyde  Grubbs,  £dwin  T. 
Levengood,  and  Alexander  M.  Temple- 
ton  for  appellee. 

Elkln,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  action  of  trespass  to  recover 
damages  for  personal  injuries  resulting  in 
the  death  of  plaintiff's  husband,  who  was 
employed  as  a  brakeman  in  a  general 
freight  yard  of  defendant  railroad  company, 
located  in  the  city  of  Pittsburgh.  The 
suit  was  brought  under  two  acts  of  Con- 
gress— the  employers'  liability  act  of  April 
22,   1908,  and  the  safety  appliance  act  of 


March  2,  1893.  In  such  a  case  the  burden 
is  on  the  party  suing  to  prove  the  facta 
necessary  to  show  a  violation  of  the  Fed- 
eral statutes,  and  that  the  injured  party 
was  engaged  in  interstate  commerce  or  with 
its  instrumentalities  at  the  time  of  the  ac- 
cident. 

In  the  case  at  bar  the  injured  party  waa 
engaged  as  a  brakeman  on  a  shifting  crew 
in  a  freight  yard,  where  all  kinds  of  freight 
were  received  and  distributed.  If  the  action 
had  been  brought  at  common  law  or  for 
the  violation  of  a  state  statute,  the  ques- 
tion of  the  character  of  the  commerce  in 
which  the  decedent  was  engaged  at  the  time 
of  his  injury  would  have  been  immaterial; 
but  plaintiff  elected  to  bring  her  suit  un- 
der the  acts  of  Congress,  as  she  clearly  had 
the  right  to  do,  and  thus  assumed  the  bur* 
den  of  making  out  a  case  under  the  Fed- 
eral statutes.  The  controlling  question  for 
decision  here  is  whether  the  evidence  ad* 
duced  at  the  trial  was  sufficient  to  make 
out  a  prima  facie  case  under  the  acts  of 
Congress  relied  on  to  sustain  a  recovery. 
Appellant  contends  the  evidence  does  not 
show  that  in  the  i^erformance  of  his  duties 
as  brakeman  the  deceased  husband  had 
anything  to  do  with  interstate  commerce, 
or  that  at  the  time  of  the  injury  he  was 
engaged  in  such  commerce,  or  that  the  cars 
being  shifted  in  the  freight  yard  where  de- 
cedent was  injured,  including  the  cars 
which  caused  the  injuries,  were  so  engaged. 
Even  counsel  for  appellee  concede  that  there 
was  no  direct  or  positive  testimony  bear- 
ing upon  these  material  questions.  No  at- 
tempt was  made  to  prove  what  the  general 
duties  of  decedent  were,  or  what  duties 
were  included  within  the  scope  of  his  em- 
ployment, and  the  fact  that  he  was  a 
brakeman  only  appears  as  an  incident  of 
the  trial,  without  explanation  as  to  the 
character  of  his  general  duties,  or  that  he 
had  anything  to  do  in  connection  with  in- 
terstate shipments.  At  the  close  of  the 
trial  the  only  substantive  fact  proved  tend- 
ing to  show  in  any  way  decedent  to  have 
been  engaged  even  remotely  in  interstate 
commerce  waa  that  in  the  freight  yard 
where  he  was  employed  cars  containing 
both  intra  and  interstate  shipments  were  re- 
ceived, stored,  shifted,  and  reloaded  for 
transportation  from  time  to  time.  So  far 
as  the  evidence  discloses  there  is  no  greater 
presumption  that  the  empty  cars  being 
shifted  at  the  time  of  the  accident  were  in- 


Xote.  —  The  constitutionality,  applica- 
tion, and  effect  of  the  Federal  employers' 
liability  act  form  the  subject  of  extended 
notes  in  47  L.R.A.(N.S.)  38,  and  L.R.A. 
191 5C,  47.  For  the  specific  question  as  to 
the  applicability  of  the  act  to  employees  en- 
L.R.A.1915D. 


gaged  in  switching  cars 
trains,  s^e  page  54  of  the 
page  61  of  the  later  note, 
the  burden  of  proof  as  to 
of  the  Federal  employers* 
page  64  of  the  later  note. 


and  making  up 
earlier  note,  and 
Generally  as  to 
the  applicability 
liability  act,  see 
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tended  for  use  in  interetate  commerce  than 
that  they  were  to  contain  intrastate  ship-- 
ments.  The  eyidmce  is  silent  as  to  the  char^ 
acter  of  freight  with  which  these  cars  were 
loaded  when  they  arrived  in  the  freight 
yard,  what  disposition  had  been  made  of 
the  cars  after  their  arrival,  and  what  kind 
of  shipments,  if  any,  they  contained  when 
they  left  the  yard.  All  of  these  important 
facts  are  left  to  conjecture. 

Can  it  be  said  under  these  circumstances 
that  the  plaintiff  made  out  a  case  under 
the  acts  of  Congress?  It  is  argued  that 
where  there  is  no  direct  or  positive  evidence 
of  the  negligence  charged,  or  of  the  facts 
required  to  make  the  acts  of  Congress  ap* 
plicable,  the  circumstances  may  be  such  as 
to  warrant  the  necessary  inference  to  be 
drawn  by  the  jury.  This  is  stating  the  rule 
more  broadly  than  the  cases  relied  on  war- 
rant. It  is  true  that  the  facts  proved  at 
the  trial  may  warrant  a  presumption  of 
negligence,  and  there  are  exceptional  cases 
in  which  it  has  been  so  held.  But  even  in 
such  cases  it  is  for  the  court  to  say  whether 
the  facts  proved  are  sufficient  to  raise  the 
presumption  relied  on.  38  Cyc.  1519  i 
Stoever  v.  Whitman,  6  Binn.  410.  In  the 
case  at  bar  the  facts  proved  do  not  show 
what  kind  of  commerce  decedent  was  en- 
gaged in  at  the  time  of  the  accident.  The 
empty  cars  may  have  been  intended  for  in- 
terstate shipments,  or  for  intrastate. 
There  is  no  more  presumption  one  way  than 
the  other.  The  presumptions  in  this  re- 
spect are  equal,  if,  indeed,  it  can  be  said 
there  is  any  presumption  under  such  cir- 
cumstances. Again,  it  is  worthy  of  notice 
that  the  cars  being  shifted  were  empties 
and  did  not  contain  any  kind  of  commerce, 
and  there  is  no  evidence  to  show  from 
whence  they  came  nor  whither  they  were 
going,  what  kind  of  shipments  they  carried 
into  the  freight  yard,  or  what  character  of 
commerce  they  were  engaged  in  when  they 
left  it. 

It  is  further  contended  for  appellee  that 
the  failure  to  produce  the  records  of  the 
draft  of  cars  in  question  when  subpcenaed 
to  do  so  amounts  to  a  suppression  of  evi- 
dence on  the  part  of  appellant,  and  raises 
a  presumption  that  decedent  was  engaged 
in  interstate  commerce.  The  difficulty  with 
this  argument  is  that  the  facts  do  not  sus- 
tain it.  The  witness  Allen  was  subpoenaed 
to  produce  the  records  of  the  conductor, 
Hickey,  showing  the  cars  he  moved  in  the 
freight  yard  on  the  night  of  the  accident. 
The  witness  appeared  and  testified,  and 
there  is  nothing  in  his  testimony  to  indi- 
cate a  suppression  of  evidence.  He  said  he 
had  no  such  records,  and  that  as  soon  as 
the  subpoena  was  served  he  wired  the  Phila- 
delphia office,  where  all  records  were  kept, 
L.R.A.1915D. 


asking  for  the  records  ip  question,  but  was 
informed  that  no  record  of  empty  cars  was 
kept.  This  witness  testified  that  reports 
of  loaded  cars  were  kept,  but  not  of  empty 
cars  handled  in  the  yard.  The  evidence 
was  straightforward  and  was  not  disputed. 
This  stands  as  an  established  fact  by  a 
witness  produced  by  plaintiff,  and  not  chal- 
lenged by  anyone.  The  witness  oould  not 
produce  what  he  did  not  have,  and  how  can 
it  be  said  that  he  suppressed  a  record  which 
never  existed?  There  were  two  loaded  cars 
in  the  draft  of  twenty -two  cars;  but  coun- 
sel for  plaintiff  asked  no  questions  about  the 
loaded  cars,  and,  indeed,  these  cars  had 
nothing  to  do  with  the  injury  of  decedent 
Council  did  ask  the  witness  Hickey  for  the 
number  of  the  car  which  caused  the  injury, 
and  was  informed  that  it  was  "Hopper, 
682,970."  No  further  inquiry  was  made 
about  this  car,  nor  about  the  other  five 
cars  in  the  draft  being  shifted  at  the  time 
decedent  was  injured.  The  numbers  of 
these  cars  could  have  been  obtained,  their 
movements  could  have  been  traced,  and  the 
kind  of  shipments  they  contained  when 
loaded  and  made  up  into  trains  could  have 
been  ascertained  by  proper  inquiry;  but  no 
such  questions  were  asked,  and  no  attempt 
was  made  to  elicit  this  information,  or  to 
establish  these  material  facts.  We  dis- 
cover no  attempt  to  suppress  evidence  in 
this  record,  nor  is  there  anything  to  indi- 
cate that  the  witness  Allen  did  not  tell  the 
exact  truth  when  he  testified  that  no  record 
of  empty  cars  was  kept  while  they  were  .ly- 
ing in  the  freight  yard  awaiting  consign- 
ment in  regular  trains,  or  were  being 
shifted  for  this  purpose.  Under  this  state 
of  facts,  it  is  our  opinion  that  the  rule  of 
spoliation,  upon  which  the  contention  of  ap- 
pellee is  based,  has  no  application. 

As  we  view  this  case,  the  burden  was  on 
plaintiff  to  prove  facts  to  show  that  her 
husband  was  engaged  in  interstate  com- 
merce, or  had  to  do  with  the  instrumentali- 
ties of  such  commerce,  at  the  time  he  re- 
ceived his  injuries,  and  as  to  these  essential 
facts  the  proofs  fail  to  make  out  a  prima 
facie  case.  It  is  difficult  to  lay  down  a 
definite  rule  marking  the  division  lines  be- 
tween intra  and  interstate  commerce  in  this 
class  of  oases,  so  as  to  be  able  to  determine 
with  precision  and  exactness  in  each  case 
as  it  arises  whether  the  injured  employee 
was  or  was  not  engaged  in  interstate  com- 
merce within  the  meaning  of  the  acts  of 
Congress.  Much  depends  upon  the  facts  of 
each  particular  case,  and  hence  the  neces- 
sity of  proving  the  essential  facts  relied  on 
to  show  that  the  injured  party  was  engaged 
in  interstate  commerce,  or  had  to  d-^  with 
its  instrumentalities  when  he  was  injured. 
How  liberally  the  acts  of  Congress  shall  be 
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construed,  and  to  what  extend  they  may  be 
widened  and  broadened  in  their  enforcement, 
so  as  to  include  injured  persons  only  re- 
motely or  incidentally  engaged  in  interstate 
commerce,  and  without  reference  to  their 
primary  and  principal  duties,  is  not  for 
this  court  to  finally  determine.  To  hold  the 
scales  evenly  balanced,  so  as  not  to  unduly 
limit  the  powers  of  Congress  on  one  hand, 
nor  yet  encroach  upon  the  proper  exercise 
of  state  jurisdiction  on  the  other,  is  not  an 
easy  task  for  any  court.  But  there  must 
be  a  division  line  at  some  point  in  each  case, 
and  the  facts  must  be  the  guide  to  deter^ 
mine  where  that  line  shall  be  drawn. 

We  are  not  unmindful  of  the  recent  deci- 
sions of  the  Supreme  Court  of  the  United 
States  in  which  this  question  has  been 
broadly  considered.  These  cases  construe 
the  Federal  statutes  most  liberally,  and  will 
have  the  effect  of  extending  -Uieir  applica- 
tion in  many  directions.  Such  are  Southern 
R.  Co.  V.  United  States,  222  U.  S.  20,  56  L. 
ed.  72,  32  Sup.  Ct.  Rep.  2;  Second  Employ- 
ers' Liability  Cases  (Moudou  v.  New  York, 
N.  H.  &  H.  R.  Co.)  223  U.  S.  a,  66  L.  ed. 
327,  38  L.R.A.(N.S.)  44,  23  Sup.  Ct.  Rep. 
169,  1  N.  C.  C.  A.  875;  Pedersen  v.  Dela- 
ware, L.  &  W.  R.  Co,  229  U.  S.  146,  57  L. 
ed.  1125,  33  Sup.  Ct  Rep.  648,  Ann.  Cas. 
1914C,  153,  3  N.  C.  C.  A.  779,  and  other 
cases  of  like  import.  We  must  assume, 
however,  that  it  was  not  the  intention  of 
these  decisions  to  construe  the  acts  of  Con- 
gress so  as  to  make  them  cover  injuries  sus- 
ti.ined  by  an  employee  -engaged  in  intrastate 
commerce  at  the  time  he  was  injured.  Cer- 
tainly the  acts  of  Congress  could  not  apply 
to  a  railroad,  or  its  employees,  engaged  ex- 
clusively in  intrastate  commerce,  and  not 
having  any  business  of  an  interstate  char- 
acter. But  no  such  situation  is  likely  to 
arise,  because  nearly  every  railroad  in  this 
country,  and  perhaps  every  one,  engages  to 
some  extent  in  interstate  commerce,  either 
by  shipments  to  points  outside  the  state  or 
by  receiving  cars  or  freight  from  points  be- 
yond state  lines.  If  the  mere  fact  that  a 
railroad  may  be  used  at  times,  frequently  or 
otherwise,  for  interstate  commence  transpor- 
tation, fixes  the  status  of  all  its  employees 
as  being  engaged  in  interstate  commerce 
within  the  meaning  of  the  acts  of  Congress, 
without  reference  to  the  duties  they  were 
performing  at  the  time  of  the  injury,  it 
would  follow  that  all  such  employees,  no 
matter  how  incidentally  or  remotely  their 
duties  had  to  do  with  interstate  commerce 
generally,  or  what  kind  of  commerce  they 
were  engaged  in  when  injured,  would  come 
within  the  purview  of  the  Federal  statutes 
when  they  brought  an  action  to  recover 
damages  for  personal  injuries.  To  so  hold 
would  mean  the  wiping  out  of  all  state  reg- 
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ulation  and  authority  in  matters  relating 
to  the  personal  injuries  of  railroad  em- 
ployees. The  cases  have  npt  gone  so  far, 
and  we  do  not  see  how  the  rule  can  be  laid 
down  so  broadly  without  doing  violence  to 
the  plain  language  of  the  commerce  clause 
of  the  Coiistitution  which  limits  the  Fed- 
eral power  to  interstate  subjects. 

Our  view  is  that  in  cases  like  the  one  at 
bar  commerce  must  be  regarded  as  of  two 
kinds,  intra  and  interstate;  and  the  status 
of  the  employees  must  be  determined  by  the 
kind  of  commerce  they  are  engaged  in  at 
the  time  the  injuries  were  sustained.  If 
they  were  engaged  in  interstate  commerce, 
the  acts  of  Congress  apply;  if  they  were 
engaged  in  intrastate  commerce,  the  Fed- 
eral statutes  have  no  application.  All  of 
this  depends  upon  the  facts,  and  in  order 
to  make  out  a  case  under  the  acts  of  Con- 
gress plaintiff  must  prove  that  the  injured 
person  was  engaged  in  interstate  commerce 
at  the  time  of  the  accident.  In  the  present 
case  this  burden  was  not  borne. 

This  position  is  sustained  by  a  histori- 
cal view  of  the  decisions  and  legislation 
relating  to  this  subject.  The  employers' 
liability  act  of  Congress  of  June  11,  1906 
(34  Stat,  at  L.  232,  chap.  3073,  Comp. 
Stat.  1913,  §  3913),  was  declared  uncon- 
stitutional by  the  Supreme  Court  of  the 
United  States,  because  it  included  subjects 
wholly  outside  the  power  of  Congress  im- 
der  the  commerce  clause  of  the  Constitu- 
tion,— ^that  is,  subjects  relating  to  intra- 
state commerce.  Employers*  Liability 
Cases  (Howard  v.  Illinois  C.  R.  Co.)  207  U. 
S.  463,  62  L.  ed.  297,  28  Sup.  Ct.  Rep.  141. 
Following  that  decision  Congress  passed  the 
act  of  1908,  which  in  plain  language  limited 
its  application  to  interstate  commerce  and 
to  "any  person  suffering  injury  while  he 
is  employed  by  such  carrier  in  such  com- 
merce.'' The  evident  purpose  of  this  act 
was  to  limit  its  application  to  interstate 
subjects  and  to  correct  what  the  Supreme 
Court  of  the  United  States  had  pointed  out 
as  a  fatal  defect  in  the  act  of  1906.  Keep- 
ing in  mind  the  plain  language  of  the  act 
of  1908,  and  the  sequence  of  events  which 
led  to  its  enactment,  how  can  it  be  success- 
fully contended  that  it  may  be  so  enlarged 
and  extended  as  to  include  injuries  to  all 
kinds  of  employees  engaged  in  all  kinds  of 
commerce,  and  that  it  is  not  to  be  restricted 
to  interstate  commerce  and  to  persons  en- 
gaged therein? 

There  is  some  question  as  to  the  evidence 
being  sufficient  to  sustain  a  charge  of  neg- 
ligence under  the  acts  of  Congress  even  if 
it  appeared  that  decedent  was  engaged  in 
interstate  commerce  at  the  time.  It  is  a 
close  question,  to  say  the  least;  but  it  is  of 
no  special  importance,  in  the  view  we  have 
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taken  of  the  case,  that  there  was  no  proof 
to  show  decedent  to  have  been  engaged  in 
interstate  commerce.  Having  failed  to  es- 
tablish this  essential  fact,  the  case  falls. 

This  ease  has  now  been  heard  and  care- 
fully considered  by  all  the  members  of  tiiis 
court,  with  the  result  that  there  is  entire 
agreement  upon  the  conclusion  reached.  In 
other  words,  we  all  agree  that  the  evidence 
was  insufficient  to  make  out  a  case  show- 
ing that  decedent  was  engaged  in  inter- 
state commerce  when  injured. 

Judgment  reversed,  and  is  here  entered 
for  defendant  upon  the  whole  record. 


PEINXSTLVANIA  SUPREMB  COURT. 

MARY  GEROSKI 

V. 

ALLEGHENY  COUNTY  LIGHT  COM- 
PANY, Appt 

(247  Pa.  304,  93  Atl.  338.) 

Electricity  —  death  —  duty  to  anticipate 
accident. 

One  maintaining  heavily  charged  wnres  in 
a  city  street,  29  feet  from  the  ground  and 
12  feet  from  the  adjoining  building,  is  not 
liable  for  the  death  of  the  janitor  of  the 
building,  who,  in  attempting,  while  on  the 
ground,  to  substitute  a  wire  for  a  rope  on  a 
flagstaff  on  the  building,  walks  toward  the 
street  far  enough  to  bring  the  wire  in  con- 
tact with  the  current,  thereby  causing  his 
death,  since  there  is  no  duty  to  anticipate 
such  an  accident. 

(January  2, 1915.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Court  of  Common  Pleas  for  Al- 
legheny County  in  plaintiff's  favor  in  an  ac- 
tion brought  to  recover  damages  for  the 
death  of  her  husband,  which  was  alleged  to 


have  been  caused  by  defendant's  negligenoe. 
Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  John  G.  Frazer  and  Reed, 
Smith,  Shaw,  &  Beal,  for  appellant : 

The  company  was  not  bound  to  foresee 
the  happening  of  the  accident  from  the  fact 
that  it  maintained  a  defectively  insulated 
wire  at  the  location  of  the  one  in  question, 
and  the  death  of  Qeroski  was  the  result  of 
his  own  independent  act,  which  defendant 
could  not  reasonably  have  anticipated,  and 
against  which  there  was  no  duty  to  in- 
sulate its  wires. 

Trout  V.  Philadelphia  Electric  Co.  238 
Pa.  506,  42  L.R.A.(N.S.)  713,  84  Atl.  967; 
0*(3*ra  V.  Philadelphia  Electric  Co.  244  Pa. 
156,  90  Atl.  529;  Green  v.  West  Penn  R. 
Co.  248  Pa.  340,  L.R.A.1915C,  151,  92 
Atl.  341;  Brush  Electric  Light  &  P.  Co. 
V.  Lefevre,  93  Tex.  604,  49  L.R.A.  771,  77 
Am.  St.  Rep.  898,  57  S.  W.  640 ;  New  Omaha 
Thomson-Houston  Electric  Light  Co.  ▼.  An- 
derson, 73  Neb.  84,  102  N.  W.  89,  17  Am. 
Neg.  Rep.  601;  Stark  v.  Muskegon  Trac- 
tion &  Lighting  Co.  141  Mich.  675,  1  L.R.A. 
(N.S.)  822,  104  N.  W.  1100;  Sullivan  v. 
Boston  &  A.  R.  Co.  156  Mass.  378,  31  N.  E. 
128;  Sias  v.  Lovell,  L.  &  H.  Street  R.  Co. 
179  Mass.  343,  60  N.  E.  974 ;  Keefe  v.  Nar- 
ragansett  Electric  Lighting  Co.  21  R.  I. 
675,  43  Atl.  542,  4  Am.  Neg.  Rep.  218; 
Newark  Electric  Light  &  P.  Co.  v.  McGil- 
very,  62  N.  J.  L.  451,  41  Atl.  955,  6  Am. 
Neg.  Rep.  187. 

Messrs.  Robertson  &  Link  and  A.  £2. 
Goss,  for  appellee: 

While  an  owner  of  a  dangerous  wire  may 
not  be  bound  to  anticipate  in  detail  the 
particular  state  of  facts  constituting  this 
case,  the  owner  is  bound  to  anticipate  any 
contact  that  may  occur  at  places  where 
others  have  the  right  to  go  for  work,  busi- 
ness, (NT  pleasure. 

1  Joyce,  Electric  Law,  §  445;  Morgan  v. 
Westmoreland  Electric  Co.  213  Pa.  151,  62 


Note.  -"  Generally  for  anticipation  as  an 
element  of  proximate  cause,  see  note  to 
Kreigh  v.  Westinghouse,  C.  K.  &  Co.  11 
L.R.A. (N.S.)  684.  And  see  later  cases  in 
this  series:  Morev  v.  Lake  Superior  Ter- 
minal &  Transfer  "R.  Co.  12  L.R.A. (N.S.) 
221;  Winegarner  v.  Edison  Light  &  P.  Co. 
28  L.R.A.(N.S.)  677  (duty  to  anticipate 
possible  injury  to  person  upon  house  being 
moved  in  street  from  contact  with  electric 
wire)  ;  Allison  v.  Fredericksburg,  48  L.R.A. 
(N.S.)  93;  Hubbard  v.  Bartholomew,  49 
UR.A.(N.S.)  443. 

The  duty  in  stringing  electric  wires  to 
guard  against  danger  to  children  is  covered 
in  note  to  Temple  v.  McComb  Citv  Electric 
Light  &  P.  Co.  11  L.R.A. (N.S.)  449;  Weth- 
erby  v.  Twin  State  Gas  &  Electric  Co.  25 
L.R.A.<N.S.)  1220;  and  Meyer  v.  Union 
L.R.A.1916D. 


Light,  Heat  A  P.  Co.  43  L.R.A.(N.S.)  137. 
And  see  later  cases,  Harris  v.  Eastern  Wis- 
consin R.  &  Light  Co.  45  L.R.A.(N.S.)  1058; 
Green  v.  West  Penn  R.  Co.  L.R.A.1915C, 
151;  and  Kempf  v.  Spokane  &'  I.  E.  R.  Co. 
L.R.A.1915C,  405. 

Generally  as  to  duty  to  prevent  contact 
of  wires  carrying  electric  current,  see  note 
to  Paducah  Light  k  P.  Co.  v.  Parkman,  62 
L.R.A.(N.S.)  687. 

Many  other  phases  of  the  liability  for  in- 
jury from  contact  with  electric  wires  are 
treated  in  notes  which  may  be  found  by  con- 
sulting the  Index  to  L.R.A.  Notes,  under 
the  title  "Electricity."  The  title  "Proximate 
Cause"  may  also  be  profitably  consulted  for 
annotation  on  various  concrete  pliasea  ol 
that  subject. 


GEROSKI  V.  ALLEGHENY  CX)UNTY  UGHT  CX). 


561 


Atl.  688,  10  Am.  N^.  Rep.  604;  Telephone 
Co.  V.  Varnau,  5  Lane.  L.  Rev.  401;  Dey- 
lin  y.  Beacon  Light  Co.  192  Pa.  188,  43 
Atl.  962;  Dillon  y.  Allegheny  County  Light 
Co.  179  Pa.  482,  36  Atl.  164,  1  Am.  Neg. 
Rep.  174;  Griesemer  v.  Suburban  Electric 
Co.  224  Pa.  328,  73  Atl.  340;  Fitzgerald  y. 
Edison  Electric  Illuminating  Go.  200  Pa. 
540,  86  Am.  St.  Rep.  732,  50  Atl.  161; 
Mullen  y.  Wilkes-Barre  Gas  &  Electric  Co. 
229  Pa.  54,  77  Atl.  1108;  Alexander  v. 
Nanticoke  Light  Co.  209  Pa.  571,  67  L.R.A. 
475,  58  Atl.  1068,  17  Am.  Neg.  Rep.  354; 
Cramer  y.  Aluminum  Co.  239  Pa.  120,  86 
AtL  654;  lUingsworth  y.  Boston  Electric 
Light  Co.  161  Mass.  583,  25  L.R.A.  552,  37 
N.  E.  778. 

Potter,  J.,  delivered  the  opinion  of  the 
court: 

Mary  Geroski  brought  this  action  of  tres* 
pass  against  the  Allegheny  County  Light 
C<»npany,  to  recover  damages  for  the  death 
of  her  husband,  John  Geroski,  which  she  al- 
leges was  due  to  the  negligence  of  defend- 
ant. Geroski  was  a  coal  miner  and  lived 
at  Glendale,  Allegheny  county.  He  was 
also  the  janitor  of  the  Polish  Falcon  Hall, 
at  that  place.  The  hall  fronts  on  a  public 
street,  and  upon  the  roof  of  the  front  por* 
tion  of  the  hall  there  is  a  flagpole.  The 
wires  of  the  defendant  company  are  strung 
upon  poles  along  l^e  side  of  the  street  in 
front  of  the  hall,  at  a  distance  of  12  or  13 
feet  from  the  building,  and  at  a  height  of 
about  29  feet  from  the  ground.  The  flag- 
pole extends  some  8  or  10  feet  higher  than 
the  wires.  There  is  a  narrow  board  walk 
in  front  of  the  hall,  and  defendant's  poles 
are  placed  between  it  and  the  roadway.  On 
May  28,  1910,  Geroski  was  about  to  raise 
the  flag  on  the  pole.  A  rope  had  previously 
been  used  for  that  purpose,  but  at  that  time 
Geroski  attempted  to  remove  the  rope  and 
replaced  it  with  a  piece  of  copper-plated 
wire.  He  attached  an  end  of  the  wire  to 
the  rope,  and  began  to  pull  it  up.  When  the 
wire  reached  the  top  of' the  pole,  it  became 
entangled  in  some  way,  and  in  trying  to 
loosen  it,  Geroski  stepped  backwards  from 
the  porch  of  the  hall,  where  he  had  been 
standing,  io  the  board  walk,  and  then  into 
the  roadway,  pulling  and  shaking  the  wire 
and  rope.  While  so  engaged,  the  small  wire 
evidently  came  in  contact  with  or  in  close 
proximity  to,  the  overhead  electric  wire, 
and  Geroski  received  an  electric  shock  which 
caused  his  death.  It  was  alleged  on  the 
part  of  plaintiff  that  defendant's  overhead 
wire,  which  was  charged  with  a  powerful 
current  of  electricity,  was  not  properly  in- 
sulated, and  was  not  in  good  repair.  The 
trial  in  the  court  l)elow  resulted  in  a  ver- 
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diet  for  plaintiff,  and  from  the  judgment 
entered  thereon,  defendant  has  appealed. 

The  first  assignment  of  error  is  to  the  re- 
fusal of  the  trial  judge  to  give  binding  in- 
structions in  favor  of  the  defendant,  and 
the  second  assignment  is  to  his  refusal  to 
enter  judgment  for  defendant  non  obstante 
veredicto.  It  was  admitted  that  the  electric 
wires  were  part  of  a  so-called  high-tension 
power  line,  carrying  10,000  volts.  The  evi- 
dence offered  upon  the  part  of  plaintiff 
tended  to  show  that  the  insulation  on  the 
electric  wires  was  worn  off  to  a  slight  ex- 
tent in  a  few  places,  but  there  was  nothing 
to  indicate  that  the  wires  were  in  any  way 
out  of  repair.  The  testimony  of  the  wit- 
nesses who  had  any  knowledge  of  electricity 
tended  to  show  that  Geroski  did  not  re- 
ceive anything  like  the  full  force  of  the  cur- 
rent, or  such  as  he  would  have  received  had 
the  wire  in  his  hand  come  in  direct  contact 
with  an  uninsulated  part  of  the  overhead 
electric  wire.  The  testimony  of  these  wit- 
nesses, who  had  expert  knowledge  of  the 
subject,  and  of  the  conditions  which  existed 
at  the  time,  tended  to  show  that  the  shock 
which  Geroski  received  came  from  the  fact 
that  the  wire  in  his  hand  was  brought  by 
him  into  close  proximity  to  the  overhead 
highly  charged  electric  wire,  but  not  into 
actual  contact  with  it.  In  the  judgment 
of  these  witnesses,  the  injury  was  caused  by 
the  leakage  of  static  electricity  from  the 
overhead  wire,  which,  when  ike  small  wire 
was  brought  near  to  it,  entered  it  by  induc- 
tion. It  was  further  pointed  out  that,  in 
case  of  direct  contact  between  the  wires,  the 
burns  received  by  Geroski  would  have  been 
much  more  severe,  and  death  would  have 
been  instantaneous.  It  matters  not,  how- 
ever, whether  the  injury  resulted  from  di- 
rect contact  with  the  overhead  wire,  or 
from  leakage  therefrom  which  entered  the 
small  wire  held  by  Geroski,  when  it  was 
brought  by  him  into  close  proximity  to  the 
overhead  wire.  For  in  any  event  it  is  ap- 
parent from  the  testimony  in  this  case  that, 
with  such  high-tension  wires  as  these,  carry- 
ing so  heavy  a  voltage,  mere  insulation 
alone  could  not  be  depended  upon  to  insure 
safety  to  the  public.  In  any  such  case  due 
precaution  would  require  that  the  wires 
should  be  so  placed  that  there  would  be  no 
likelihood  or  reasonable  probability  of  hu- 
man contact  therewith.  If,  therefore,  under 
the  circumstances,  the  defendant  company 
ought  to  have  reasonably  anticipated  that 
anyone,  in  the  proper  exercise  of  business 
or  pleasure,  would  come  in  contact  with 
its  overhead  wires  at  the  location  in  which 
they  were  placed,  it  would  properly  be  liable 
in  damages  for  such  injuries  as  were  the 
proximate  result  of  such  location,  unless 
the  injured  person  was  guilty  of  negligence 
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contributing  to  the  injury.  Can  it  be  said 
in  the  present  case  that  appellant  ought 
to  have  reasonably  anticipated  that  any 
person  upon  the  ground  would  come  in  con- 
tact with  its  electric  wires  carried  at  a 
height  of  29  feet  in  the  air,  and  12  feet 
distant  from  the  building?  Was  it  bound  to 
foresee  that  appellee's  husband  would  at- 
tach a  wire  to  the  flagpole  12  feet  away, 
and  then  walk  out  into  the  street  under  the 
wires,  and  pull  upon  the  small  wire  in  his 
hand  until  he  had  drawn  it  over  the  in- 
tervening distance,  and  brought  it  in  c(m- 
tact  with,  or  in  close  proximity  to,  the 
overhead  electric  wire?  If  not,  then  it  fol- 
lows, under  what  may  properly  be  regarded 
as  the  well-settled  doctrine  of  our  cases, 
that  there  can  be  no  recovery  by  plaintiff, 
and  that  judgment  should  have  been  en- 
tered for  the  defendant.  Thus,  in  Trout  v. 
Philadelphia  Electric  Co.  236  Pa.  506,  42 
L.R.A.(N.S.)  713,  84  Atl.  967,  968,  it  ap- 
peared that  a  thirteen -year-old  boy  was  en- 
deavoring to  detach  a  kite  from  an  electric 
wire  on  which  it  had  been  caught,  when  he 
received  a  shock  which  resulted  in  his  death. 
The  wire  was  stretched  upon  poles,  at  a  dis- 
tance of  about  4  to  6  inches  from  the  out- 
side edge  of  the  cornice  of  the  house.  The 
boy  lay  down  on  the  cornice  and  threw  a 
corncob  tied  to  the  end  of  a  string  over  the 
electric  wire  and  pulled  it  toward  him. 
When  the  wire  came  within  reach  he 
'  touched  it,  and  immediately  received  the  elec- 
tric shock.  This  court,  speaking  through  Mr. 
Justice  Moschzisker,  said  (p.  609):  '*The 
act  of  the  boy  in  getting  hold  of  the  wire 
was  wholly  unrelated  to  any  act  of  the 
defendant  in  connection  therewith.  Had  the 
wire  been  so  close  to  the  house  that  the  boy 
might  naturally  have  come  in  contact  with 
it  while  playing  about  the  roof,  it  might  be 
contended  that  its  condition  was  the  proxi- 
mate cause  of  his  death.  But  such  was  not 
the  case;  all  of  the  defendant's  wires  were 
so  far  out  from  the  house  that  they  could 
not  possibly  have  been  reached  by  a  full- 
grown  man,  much  less  a  boy  of  thirteen. 
The  boy  could  have  run  and  played  all 
over  the  roof  without  the  possibility  of  his 
coming  in  contact  with  these  wires.  It  was 
an  original,  independent  act  of  the  deceased 
which  could  not  reasonably  have  been  an- 
ticipated that  brought  about  this  most  sad 
accident,  and  this  act  was  not  induced  by, 
or  did  not  follow  as  a  natural  sequence  to, 
any  negligence  of  the  defendant  in  connec- 
tion with  its  wires.  Under  such  circum- 
stances there  could  be  no  recovery,  and  the 
defendant  was  entitled  to  binding  instruc- 
tions, as  requested." 

In  O'Gara  v.  Philadelphia  Electric  Co.  244 
Pa.  166,  90  Atl.  529,  530,  the  action  was 
against  an  electric  company  to  recover 
L.R.A.1916D. 


damages  for  personal  injuries,  resulting 
from  a  seven-year-old  boy  having  ccHue  in 
contact  with  an  uninsulated  wire  of  defend- 
ant. It  appears  that  the  wire  was  some  8 
or  10  feet  above  the  sidewalk,  and  was  con- 
nected with  an  electric  light  suspended 
from  the  bar  of  an  awning;  that  the  boy 
had  climbed  up  a  pole  supporting  the  awn- 
ing, and,  while  walking  along  a  horizontal 
bar,  had  come  in  contact  with  the  wire. 
There  was  evidence  that  the  boys  of  the 
neighborhood,  including  plaintiff,  had  been 
forbidden  to  climb  the  pole,  and  there  was 
no  evidence  that  defendant  had  actual 
knowledge  that  they  did  so.  It  was  held 
that  under  these  circumstances  there  could 
be  no  recovery.  Mr.  Justice  Brown  said 
(p.  158)  :  "If  the  defendant  company  ought 
reasonably  to  have  anticipated  contact  with 
the  wires  where  the  boy  grasped  them,  its 
use  of  them  uninsulated  at  that  point  was 
the  proximate  cause  of  the  injury;  and,  if 
the  place  where  he  came-  in  contact  with 
them  was  to  be  legitimately  regarded  as  a 
playground  for  children,  either  on  account 
of  the  character  of  the  place  or  by  reason 
of  its  permissive  use  by  children,  the  de- 
fendant was  bound  to  anticipate  that  in- 
juries might  result  from  its  use  of  unin- 
sulated wires.  All  this  is  frankly  conceded 
by  learned  counsel  for  the  appellee,  whose 
further  concession  is  that  the  hoy  was  not 
a  trespasser  upon  private  property,  nor 
guilty  of  contributory  negligence,  in  view 
of  his  age.  The  defense  is  that,  under  the 
circumstances,  no  duty  was  upon  the  .com- 
pany to  insulate  the  wires." 

The  opinion  concluded  (p.  160)  :  ''But 
it  is  urged  that,  as  boys  had  frequently  got 
on  the  awning  rods  in  their  sports,  the  de- 
fendant company  had  at  least  constructive 
notice  of  this,  and  was  therefore  bound  to 
insulate  its  wires.  It  does  not  appear  that 
the  company  ever  had  any  actual  notice  of 
the  boys'  performances,  and,  in  the  absence 
of  such  notice,  it  could  safely  assume  that 
they  would  not  do  what  the  injured  plaintiff 
and  his  companiqns  did.  Under  the  cir- 
cumstances, nothing  short  of  actual  notice 
of  their  performances  imposed  any  duty 
upon  the  company  to  protect  them  from  in- 
jury from  its  wires  suspended  from  the 
awning  beyond  their  reach  and  that  of  all 
others  in  the  ordinary  use  of  the  sidewalk 
and  adjoining  premises." 

Again,  in  the  case  of  Green  v.  West  Penn 
R.  Co.  246  Pa.  340,  L.ILA,  1915C,  161,  92 
Atl.  341,  it  appeared  that  two  boys,  while 
playing,  found  a  coil  of  copper  wire.  They 
attached  a  stone  to  one  end  of  the  wire,  and 
threw  it  over  a  high  tension  uninsulated 
feed  wire  of  the  defendant  company.  A 
third  boy  took  hold  of  the  wire  and  was 
badly   injured.     Upon   the  trial  judgment 
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of  nonsuit  was  entered,  which  was  affirmed 
by  this  court.  In  the  opinion  of  Mr.  Jus- 
tice Stewart,  he  said  (p.  343) :  "It  is  settled 
law  that  no  liability  results  from  failure 
to  anticipate  wrongful  acts  by  others;  but, 
waiving  this,  for  the  reason  that  in  this 
case  we  are  dealing  with  a  trespass  com- 
mitted by  boys  of  tender  years,  a  fact 
which,  under  certain  conditions,  changes  the 
rule,  and  regarding  the  copper  wire  incident 
simply  as  an  interference  not  participated 
in  by  the  defendant  company,  and  done 
without  its  knowledge,  how  stands  the  case? 
Without  the  wire  present,  the  accident  could 
not  have  occurred.  By  merest  chance  the 
boys  found  it  at  the  foot  of  a  telephone 
pole,  and  in  sport  they  threw  it  over  the 
feed  wire.  Could  suoh  a  concurrence  of 
fortuitous  circumstances  have  been  reason- 
ably foreseen  by  the  defendant  company? 
Considering  that  defendant  company  stood 
in  no  relation  to  the  wire,  W&s  not  respon- 
sible for  it  being  where  it  was,  and  had 
no  knowledge  of  it  being  there,  to  hold  it 
responsible  for  the  injury  to  the  boy,  on 
the  ground  that  it  should  have  anticipated 
such  consequence  from  the  fact  that  it 
maintained  an  uninsulated  feed  wire  at  an 
elevation  which  would  admit  of  a  stone  at- 
tached to  a  wire  being  thrown  over  it, 
would  be  to  substitute  for  injury  within 
reasonable  anticipation  any  possible  injury 
which  might  result.  There  is  no  case  that 
goes  to  such  extreme  length." 

The  only  one  of  our  cases  which  might 
seem  to  justify  any  modification  of  the  con- 
clusions in  these  decisions  which  we  have 
cited  is  Mullen  v.  Wilkes-Barre  Gas  &  Elec- 
tric Co.  229  Pa.  64,  77  Atl.  1108.  In  that 
case  it  was  shown  that  a  child  of  tender 
years  climbed  into  a  tree  on  the  sidewalk, 
and  was  injured  by  contact  with  a  poorly 
insulated  wire  running  through  the 
branches.  It  appeared  that  children  were 
accustomed  to  play  about  the  tree  and  climb 
into  it.  In  affirming  a  judgment  in  that 
case  per  curiofn,  we  said,  (p.  61)  that 
"on  the  main  question  presented  by  this 
appeal,  whether  danger  to  anyone  was  rea- 
sonably to  be  apprehended  because  of  the 
condition  of  the  defendant's  wire,  the  case 
is  admittedly  close;  but,  in  the  opinion  of 
a  majority  of  the  court,  the  judgment  should 
be  affirmed." 

That  case,  however,  went  to  the  extreme 
limit,  for  in  the  subsequent  case  of  Trout 
v.  Philadelphia  Electric  Co.  236  Pa.  508,  42 
LJR.A.(N.S.)  713,  84  Atl.  967,  968,  it  was 
said  (p.  510)  that  Mullen  v.  Wilkes-Barre 
Gas  &  Electric  Co.  "stands  for,  and  must 
be  confined  to,  its  own  facts."  This  was 
repeated  in  0*Gara  ▼.  Philadelphia  Electric 
Co.  244  Pa.  156,  90  Atl.  529.  The  true  line 
of  distinction  in  these  cases  is  that  which 
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was  pointed  out  in  Yeager  v.  Edison  Elec- 
tric Co.  242  Pa.  101,  S8  Atl.  872,  873.  We 
there  said  (p.  104) :  "Prudence  requires 
those  in  control  of  a  deadly  current  of  elec- 
tricity to  exercise  the  highest  degree  of 
care  in  protecting  the  wires  at  points  where 
persons  in  the  course  of  their  lawful  em- 
ployment are  liable  to  come  in  contact  with 
them." 

And  attention  was  called  to  the  distinc- 
tion between  the  danger  to  be  apprehended 
from  the  wires  when  hanging  in  the  air 
out  of  ordinary  reach  and  that  which  should 
properly  be  anticipated  at  a  point  where 
persons  in  the  exercise  of  their  proper  em- 
ployment might  come  into  dangerous  prox- 
imity to  the  heavily  charged  wires. 

In  the  present  case  the  wires  were  hang- 
ing entirely  out  of  ordinary  reach,  being 
29  feet  from  the  ground,  and  more  than 
12  feet  away  from  the  building.  The  de- 
fendant could  not  have  reasonably  antici- 
pated the  combination  of  circumstances 
which  resulted  in  the  injury  to  Geroski.  He 
was  an  adult,  in  the  full  use  of  his  facul- 
ties.  He  found  a  rope,  which  was  a  non- 
conductor of  electricity,  attached  to  the 
flagpole.  He  attempted  to  substitute  for 
the  rope  a  copper-plated  wire,  which  was 
an  excellent  conductor  of  electricity.  He 
then  manipulated  the  wire,  and  finally 
walked  with  it  in  his  hand,  out  under  the 
heavily  charged  electric  wire,  into  the  street 
far  enough  to  pull  the  copper  wire  over  the 
intervening  distance  of  12  feet,  until  it  came 
in  contact  with,  or  in  close  proximity  to, 
the  electric  wire,  29  feet  in  the  air.  Sure- 
ly the  defendant  could  not  reasonably  have 
anticipated  such  a  concurrence  of  fortui- 
tous circumstances.  Doubtless  the  action  of 
Geroski  was  due  to  ignorance,  but  the  re- 
sult was  no  less  fatal.  It  drew  down  upon 
him  the  deadly  current,  which,  in  the  ab- 
sence of  his  unusual,  but  active,  interfer- 
ence therewith,  would  have  done  him  no 
harm. 

The  first  and  second  assignments  of  error 
are  sustained.  The  judgment  is  reversed, 
and  it  is  now  entered  for  the  defendant. 
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by  the  negligence  of  the  railway's  employees 
resulted  in  the  wreck  of  a  number  of  cars 
loaded  with  cattle,  from  which  a  number  of 
wild,  dangerous  Texas  cattle  escaped  into 
the  city  of  Harper,  Kansas,  where,  while 
they  were  being  gathered  up  and  driven  to 
the  stockyards  by  persons  employed  by  the 
railway  for  that  purpose,  one  of  the  cattle, 
a  cow,  attacked  and  injured  the  plaintiff, 
who  was  walking  on  the  sidewalk;  this  cow, 
after  the  wreck,  before  attacking  the  plain- 
tiff, having  made  three  separate  attacks  on 
one  of  the  employees  driving  her.  The  rail- 
way is  held  liable  for  damages  done  by  this 
cow  to  the  plaintiff. 

( Johnston,  Ch.  J.,  and  Porter  and  West,  J  J., 

dissent.) 

(February  6,  1916.) 

APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Harper  County 
in  plaintiff's  favor  in  an  action  brought  to 
recover  damages  for  personal  injuries  al- 
leged to  have  been  caused  by  defendant's 
negligence.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  William  R.  Smith,  Owen  J. 
Wood,  and  Alfred  A.  SooU,  for  appellant : 

Negligence  of  the  defendant  was  not  the 
proximate  cause  of  the  plaintiff's  injury. 

2  Cyc.  368;  Malony  v.  Bishop,  —  Iowa, 
— ,  2  L.R.A.(N.S.)  1188,  105  N.  W.  407,  19 
Am.  Neg.  Rep.  230;  Atchison,  T.  &,  S.  F. 
R.  Co.  V.  Stanford,  12  Kan.  354,  15  Am. 
Rep.  362;  Missouri  P.  R.  Co.  v.  Columbia, 
65  Kan.  390,  58  L.R.A.  399»  69  Pac.  338; 
Stephenson  v.  Corder,  71  Kan.  475,  69 
L.R.A.  246,  114  Am.  St.  Rep.  500,  80  Pac. 
938,  18  Am.  Neg.  Rep.  97;  Cleghorn  v. 
Thompson,  62  Kan.  727,  64  L.R.A.  402,  64 
Pac  605;  Rodgers  v.  Missouri  P.  R.  Co.  75 
Kan.  222,  10  L.R.A.(N.S.)  658,  121  Am. 
St.     Rep.     416,     88     Pac.     885,     12     Ann.  I 


Cas.  441;  Eberhardt  v.  Glasgow  Mut. 
Teleph.  Asso.  91  Kan.  763,  139  Pac  416; 
Hoag  v.  Lake  Shore  dt  M.  S.  R.  Co.  86  Pa. 
293,  27  Am.  Rep.  653;  Wood  v.  Pennsyl- 
vania R.  Co.  177  Pa.  306,  35  L.RA.  199,  55 
Am.  St.  Rep.  728,  35  Atl.  699;  Evansville 
&  T.  H.  R.  Co.  V.  Welch,  26  Ind.  App.  308, 
81  Am.  St.  Rep.  102,  58  N.  E.  88,  8  Am. 
Neg.  Rep.  383;  Beckham  v.  Seaboard  Air- 
Line  R.  Co.  127  Ga.  650,  12  L.R.A.(N.S.) 
476,  56  S.  E.  638;  Snyder  v.  Colorado 
Springs  &  C.  C.  D.  R.  Co.  36  Colo.  288,  8 
L.R.A.(N.S.)  781,  118  Am.  St.  Rep.  310,  85 
Pac.  686,  20  Am.  Neg.  Rep.  23. 

IMessrs.  T.  A.  Noftzger  and  J.  D.  Hous- 
ton also  for  appellant. 

Messrs.  Donald  Muir  and  George  E. 
McMahon  for  appellee. 

Marshall,  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff,  Alice  Haortman,  recovered 
a  judgment  in  the  district  court  of  Har- 
per county,  Kansas,  against  the  railway 
company,  for  $800,  damages  for  personal 
injuries  caused  by  being  knocked  down  and 
run  over  by  a  cow  which  had  escaped  from 
a  car  broken  open  in  a  collision.  The  de- 
fendant appeals. 

Through  the  negligence  of  the  defeudant, 
a  collision  between  two  freight  trains  oc- 
curred on  its  road  nmning  east  and  west 
through  the  city  of  Harper.  The  east- 
bound  train  was  a  special,  with  sixty- 
three  cars  loaded  with  cattle.  As  a  result 
of  the  collision,  several  of  these  cattle  cars 
were  torn  open,  and  a  numb^  of  cattle 
escaped  therefrom,  into  the  city  of  Harper. 
The  defendant  employed  several  residents 
of  Harper  to  gather  up  the  escaped  cattle 
and  put  them  in  the  stock  yards.  One  of 
these  men  was  O'Connell.    While  these  em- 


Note.  —  Liahility  of  a  carrier  for  injury 
or  damage  inflicted  by  an  aninuU 
which  escapes  from  its  custody  or 
control. 

A  search  has  revealed  but  one  case  in 
addition  to  Habtman  v.  Atchison,  T.  & 
S.  F.  R.  Co.,  passing  upon  the  liability  of  a 
carrier  for  injury  or  damage  inflicted  by  an 
animal  which  escapes  from  its  custody  or 
control. 

In  Jones  v.  Kansas  City,  Pt.  S.  &  M.  R.  Co. 
178  Mo.  528,  101  Am.  St.  Rep.  434,  77  S.  W. 
890,  it  was  held  that  the  failure  of  the  rail- 
road company  to  warn  an  employee  of  the 
dangerous  character  of  Texas  steers  which 
had  escaped  from  a  wrecked  train,  and 
which  he  was  directed  to  drive  into  cattle 
pens,  was  not  the  proximate  cause  of  in- 
juries sustained  while  getting  out  of  the  way 
of  a  particular  animal,  which  he  knew  to  be 
wild  and  vicious. 

In  Molloy  v.  Starin,  191  N,  Y.  21,  16 
L.R.A.1915D. 


L.R.A.(N.S.)  446,  83  N.  E.  688,  14  Ann.  Cas. 
57,  it  is  held  that  a  carrier  having  possession 
of  a  wild  animal  for  transportation  is  not 
within  the  rule  that  the  keeper  pf  such  ani- 
mal is  liable  for  injuries  caused  by  it,  ir- 
respective of  negligence  on  his  part.  In 
this  case,  however,  the  animal  did  not  es- 
cape, but  the  injury  was  brought  about  by 
the  injured  person,  who,  impelled  by  cu- 
riosity, went  between  the  cages,  which  the 
carrier  had  arranged  facing  each  other  so 
that  the  public  could  make  reasonable  use 
of  the  premises  without  danger. 

Upon  the  general  question  of  liability  for 
injurv  by  animals  ferce  naturm,  see  notes 
to  Hays  v.  MiUer,  11  L.R.A.(N.S.)  748;  Mol- 
loy v.  Starin,  16  L.RA.(N.S.)  445:  and 
Phillips  V.  Garner,  52  L.RA.(N.S.)  377. 

As  to  liability  for  injuries  inflicted  by 
domestic  animals  other  than  dogs,  see  note 
to  Malony  v.  Bishop,  2  L.RA..(N.S.)  1188. 
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ployeeft  were  gathering  up  the  eattle,  one  of 
th«n,  a  cow,  charged  the  plaintiff,  knocking 
her  down  and  injuring  her.  For  this  injury 
she  brought  this  action.  A  better  under- 
standing of  how  this  cow  acted,  and  of  what 
those  driving  her  did,  can  be  had  by  quoting 
apmewhat  from  appellant's  abstract. 

Mr.  CConnell  testified:  ".  .  .  Mr. 
Elder,  the  station  agent,  employed  me  to 
get  some  of  the  cattle  in.  It  was  about 
half  past  1.  ...  I  joined  in  there  to 
help  get  the  cattle  back.  To  get  the  cattle 
back  we  were  out  there  until  about  6:30,  as 
near  as  I  could  judge.  As  we  got  the  cattle 
in  we  put  them  in  the  stock  yards.  Put  seven 
head  in  there.  The  rest  got  away  in  dif- 
ferent directions  while  we  were  taking  this 
bunch  out  there.  One  of  the  cows  laid  down 
and  kind  of  sulked,  and  we  went  on  with  the 
balance  and  put  them  in  the  yards.  Then 
I  came  back  to  see  where  the  cow  was.  In 
the  meantime  she  got  up  and  started  down 
the  street.  I  followed  her  right  up  horse- 
back, and  she  was  going  down  the  street, 
and  I  was  not  looking  for  anything  to  occur 
much.  I  was  right  after  her  horseback 
when  this  old  lady  was  coming  up  the  side- 
walk. I  was  2  or  3  rods  behind  the  cow 
riding  along,  and  just  as  the  cow  got  even 
with  this  old  lady  she  whirled  and  made  a 
run  right  towards  her,  and  run  over  her, 
and  knocked  her  down.  The  cow  had 
shown  a  little  bad  disposition  before  that. 
She  made  two  or  three  dives  at  the  horse 
and  me,  like  any  cow  will  when  they  get 
riled  up  and  go  to  driving  them, — get 
warmed  up.  Most  any  cow  will.  The  cow 
was  supposed  to  be  western  bred.  I  could 
not  say  where  she  came  from.  *  .  .  When 
I  first  came  down  to  the  stock  yards  she 
charged  at  ine,  and  I  got  out  of  the  way. 
•  There  were  sidewalks  along  the 
street.  I  was  30  or  40  feet  behind  at  the 
time  she  made  this  rush  for  the  old  lady. 
I  saw  Mrs.  Hartman  coming  along.  .  .  . 
1  was  on  horseback.  The  cow  was  walking. 
I  was  not  expecting  her  to  run.  I  do  not 
know  if  the  fact  that  she  had  made  some 
passes  at  me  and  my  horse  had  anything 
to  do  with  my  staying  so  far  behind.  I 
was  not  particularly  afraid  of  her  at  that 
time.  I  did  not  want  to  crowd  her  on.  I 
was  waiting  for  help.  I  felt  at  this  time 
that  I  should  have  had  more  help  with  the 
cow.  At  the  time  I  first  saw  Mrs.  Hart- 
man  she  was  walking  on  the  sidewalk. 
.  .  .  When  the  cow  came  up  near  to  Mrs. 
Hartman  she  turned  and  ran  at  her,  tore 
down  the  street,  and  run  for  her  and  struck 
her;  threw  Mrs.  Hartman  down  and  run 
over  her.  The  cow  went  on  through  the 
fence,  over  the  fence;  turned  a  somersault 
right  over  the  fence;  had  some  speed  up. 
She  had  been  walking  quietly  along  just 
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prior  to  that  time.  I  was  as  close  as  20 
feet  to  her,  anyhow.  After  she  turned  be- 
fore she  struck  Mrs.  Hartman  she  had  to 
travel  25  or  30  feet,  or  about  halfway  across 
the  street.  There  was  a  fence  right  against 
the  sidewalk.  The  cow  struck  Mrs.  Hart- 
man and  ran  over  her  and  turned  a  com- 
plete somersault  over  the  fence.  It  was 
done  so  quickly  I  could  not  tell.  I  knew 
she  went  over  it, — ^turned  right  over.  I 
thought  she  was  going  to  get  up  and  make 
for  the  old  lady,  and  I  run  right  across 
and  told  her  to  make  for  the  house.  Then 
I  drove  my  horse  right  across  the  sidewalk, 
and  the  cow  got  over  the  fence  and  turned 
and  went  down  the  street.  I  judge  it  was 
about  5  o'clock.  I  did  not  assist  Mrs.  Hart- 
man at  all.  Went  after  the  cow.  The  cow 
went  down  the  street,  and  there  were 
some  children  on  the  street.  I  went  on 
down  to  get  them  out  of  the  road.  Hollered 
to  the  children  to  get  out  of  the  road,  and 
saw  Mrs.  Hartman  get  up  and  go  into  the 
house,  .  .  .  and  I  was  trying  to  follow 
this  cow  up  and  do  all  I  could.  The  cow 
went  down  on  a  vacant  lot  and  laid  down. 
I  did  not  get  the  cow  back  up  to  the  stock 
yards.  I  was  running  a  livery  barn,  and 
about  6:30  I  had  to  go  back  to  the  barn. 
The  other  boys  came  along  with  a  rope,  and 
had  better  saddle  horses  than  I  had  to  take 
hold  of  her.  .  .  .  Before  she  ran  over  the 
plaintiff  I  had  been  driving  her  with  the 
other  cattle.  When  she  dropped  from  the 
bunch  she  laid  down  beside  the  road.  She 
was  pretty  scrappy  before  that;  fought  the 
horse  and  fought  us.  A  man  named  Jack 
Munger  and  I  were  driving.  After  she 
quieted  down  she  acted  like  any  other  cow 
would  under  the  circumstances.  We  run 
them  a  good  deal  and  got  them  warmed  up, 
and  they  got  mad.  .  •  •  This  cow  showed 
fight  before  she  laid  down.  That  was  before 
she  struck  Mrs.  Hartman." 

Sam  Row  testified:  ''The  cattle  liberated 
were  western  cattle — long-horn  cattle.  I 
would  call  them 'wild  and  scrappy  cattle. 
They  were  wild  and  savage." 

The  jury  returned  a  general  verdict  in 
favor  of  the  plaintiff.  Several  special  ques- 
tions were  submitted  to  ■  the  jury  and  an- 
swers returned,  the  material  ones  of  which 
are  as  follows: 

*'(1)  Q.  What,  if  any,  negligence  was  the 
defendant  guilty  of  that  caused  the  injury 
to  the  plaintiff,  if  any  injury  the  plaintiff 
received?  Ans.  Neglect  to  perform  their 
duty  in  failing  to  turn  switch,  which  caused 
wreck  and  liberated  cattle." 

'*<6)  Q.  If  the  defendant's  negligence 
caused  the  injuries  complained  of,  give  the 
name  or  position  of  the  employee  or  em- 
ployees guilty  of-  such  negligence.  An& 
Conductor." 
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"(8)  Q.  Had  the  animal  that  ran  over 
the  plaintiff  been  passing  quietly  down  the 
highway  in  front  of  O'Gonnell  for  several 
blocks,  just  prior  to  the  time  plaintiff  was 
run  over  by  said  animal?     Ans.  No. 

"(9)  Q.  Was  said  animal  passing  down 
the  highway  quietly  and  in  an  ordinary 
walk,  just  prior  to  the  time  it  ran  over 
the  plaintiff?     Ans.  Yes. 

"(10)  Q.  After  the  animal  in  question 
ran  over  the  plaintiff,  was  it  driven  for 
some  distance  by  O'Connell  in  an  ordinary 
walk  to  a  lot  where  it  lay  down?  Ans. 
Yes. 

"(11)  Q.  Were  the  cattle  that  escaped 
what  is  known  as  white-faced  cattle  (at 
least  in  the  main )  ?    Ans.  Yes. 

"(12)  Q.  If  the  cow  that  ran  over  the 
plaintiff  was  wild  and  dangerous,  when  did 
any  representative  of  the  defendant  learn 
that  fact?  Ans.  When  said  cow  charged 
O'Connell. 

"(13)  Q.  Who,  if  anyone,  learned  said 
cow  was  dangerous?  Ans.  O'Connell  and 
Sam  Noel. 

"(14)  Q.  Did  the  animal  that  ran  over 
the  plaikitiff  belong  to  the  species  known  as 
white-faced  cattle?     Ans.  No." 

"(17)  Q.  What  was  the  direct  and  im- 
mediate cause  of  the  cow  running  over  the 
plaintiff?  Ans.  Because  of  a  vicious  dis- 
position. 

"(18)  Q.  How  long  was  it  from  the  time 
the  cattle  escaped  until  the  plaintiff  was 
run  over  by  the  cow  in  question?  Ans. 
About  four  hours. 

"(19)  Q.  Are  what  is  known  as  white- 
faced  cattle  wild,  unruly,  or  dangerous  as 
a  class?    Ans.  Yes. 

"(20)  Q.  Were  these  cattle  what  is 
known  generally  as  the  wild,  dangerous 
Texas  cattle?     Ans.  Yes." 

A  demurrer  to  the  evidence  was  overruled, 
and  a  motion  for  judgment  in  favor  of  the 
defendant,  on  the  special  findings,  was  de- 
nied. 

The  defendant  contends  that  the  negli- 
gence of  its  employees  in  causing  the  wreck 
was  not  the  proximate  cause  of  the  injury 
to  the  plaintiff;  that  there  was  an  inter- 
vening cause  of  the  injury;  that  this  in- 
tervening cause  was  the  act  of  the  cow  in 
charging  the  plaintiff;  that  the  company 
had  no  knowledge  of  the  cow's  vicious  dis- 
position for  a  sufficient  length  of  time  in 
advance  of  the  cow's  attack  upon  plaintiff 
to  have  prevented  the  same  by  the  exercise 
of  ordinary  care;  that  its  employees  did 
their  best  to  drive  the  cow  to  the  stock 
yards;  that  there  was  no  contractual  rela- 
tion, between  plaintiff  and  defendant,  and 
for  that  reason  the  defendant  could  not  be 
guilty  .of  negligence  toward  the  plaintiff; 
and  that  for  these  reasons  it  is  not  liable 
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to  the  plaintiff  for  the  injuries  sustained. 

Was  the  negligence  in  causing  the  wreck 
the  proximate  cause  of  the  injury  to  the 
plaintiff,  as  that  expression  is  used  in 
actions  for  damages  for  personal  injury? 
The  following  cases  may  assist  in  answer- 
ing this  question: 

"Negligence  is  the  proximate  cause  of  an 
injury  when  it  appears  that  'the  injury  was 
the  natural  and  probable  consequence  of 
the  negligence  or  wrongful  act,  and  that  it 
ought  to  have  been  foreseen  in  the  light  of 
the  attending  circumstances.'"  Schwarz- 
schild  &  S.  Co.  V.  Weeks,  72  Kan.  190,  syl. 
H  3,  4  L.R.A.(N.S.)  616,  83  Pac.  406,  19 
Am.  Neg.  Rep.  242. 

"Negligence,  to  be  the  proximate  cause  of 
an  injury,  must  be  such  that  a  person  of 
ordinary  caution  and  prudence  would  have 
foreseen  that  some  injury  would  likely  re- 
sult therefrom,  not  that  the  specific  injury 
would  result."  Atchison,  T.  &  S.  F.  R.  Co. 
V.  Parry,  67  Kan.  515,  syl.  If  2,  73  Pac.  105. 

"The  proximate  cause  of  an  injury  is  the 
primary  moving  cause  without  which  it 
would  not  have  been  inflicted,  and  which, 
in  the  natural  and  probable  sequence  of 
events,  without  the  intervention  of  any  new 
and  independent  cause,  produces  the  in- 
jury." Winona  v.  Botzet,  23  L.RA..(N.S.) 
204,  syl.  11  4,  94  C.  C.  A.  563,  169  Fed.  321, 
21  Am.  Neg.  Rep.  445. 

The  negligence  of  the  defendant's  em- 
ployees caused  the  wreck  of  cars  loaded 
with  cattle.  From  these  cars  some  of  the 
cattle  escaped.  Some  of  the  escaped  cattle 
did  injury.  This  was  the  natural,  prob- 
able, and  to  be  expected,  result  .of  the  n^li- 
gence,  and  ought  to  have  been  foreseen  by 
a  person  of  ordinary  caution  and  prudence, 
in  the  light  of  the  attending  circumstances. 
The  specific  injury  could  not  be  foreseen, 
but  that  these  cattle  would  do  some  damage, 
in  their  fright  or  their  anger,  was  very 
likely;  that  injury  might  reasonably  have 
been  expected  to  be  to  gardens,  crops,  ani- 
mals, or  to  persons.  The  negligence  causing 
the  wreck  was  the  primary  or  first  moving 
cause,  without  which  the  injury  would  not 
have  been  inflicted.  Was  there  another,  an 
intervening  ^ause,  between  the  defendant's 
negligence  and  the  injury  to  the  plaintiff? 

"Where  two  distinct,  successive  causes, 
wholly  unrelated  in  operation,  contribute 
toward  the  production  of  an  accident  re- 
sulting in  injury  and.  damage,  one  of  such 
causes  must  be  the  proximate,  and  the  other 
the  remote^  cause  of  the  injury.  A  prior 
and  remote  cause  cannot  be  made  the  basis 
of  an  action  for  the  recovery  of  damages 
if  such  remote  cause  did  nothing  more  than 
furnish  the  condition,  or  give  rise  to  the 
occasion,  by  which  the  injury  was  made 
possible,  if  there  intervened,  between  such 
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prior  or  remote  cause  and  the  injury,  a 
distinct,  succeeeive,  unrelated,  and  efficient 
cause  of  the  injury/'  Missouri  P.  R.  Co. 
V.  Columbia,  65  Kan.  390,  syl.  n  1>  2,  58 
L.RJL.  399,  69  Pac.  338. 

"The  intervening  cause  which  will  relieve 
of  liability  for  an  injury  is  an  independent 
cause  which  intervenes  between  the  original 
wrongful  act  or  omission  and  the  injury, 
turns  aside  the  natural  sequence  of  events, 
and  produces  a  result  which  would  not 
otherwise  have  followed,  suid  which  could 
not  have  been  reasonably  anticipated." 
Winona  v.  Botzet,  supra. 

^The  mere  fact  that  another  cause  inter- 
vened between  defendants'  negligence  and 
plaintiff's  injury  is  not  enough  to  relieve  the 
former  from  liability  if  the  intervening  act 
was  of  such  nature  that  its  happening  was 
to  have  been  apprehended.  Stated  other- 
wise, the  intervening  cause  will  not  relieve 
the  original  negligence  of  its  actionable 
quality  if  the  occurrence  of  the  former 
might  have  been  anticipated."  Fishburn  v. 
Burlington  &  N.  W.  R.  Co.  127  Iowa,  483, 
490,  103  N.  W.  481,  484. 

"If  a  carrier  be  guilty  of  negligence  not 
in  itself  harmful,  but  wrongful  only  be- 
cause of  injurious  consequences  which  may 
follow,  and  a  new  cause  intervene  between 
such  negligence  and  the  injury  complained 
of,  which  new  cause  is  not  a  consequence 
of  the  original  negligence,  which  reasonable 
prudence  on  the  part  of  the  original  wrong- 
doer could  not  have  anticipated,  and  but  for 
which  the  injury  eould  not  have  happened, 
the  new  cause  is  the  proximate  cause,  suid 
the  original  negligence  is  disregiarded,  as 
not  affecting  the  final  result."  Rodgers 
V.  Missouri  P.  R.  Co.  75  Kan.  222,  223,  10 
L.R.A.(N.S.)  658,  121  Am.  St.  Rep.  416,  88 
Pac.  885,  12  Ann.  Cas.  441^ 

"The  question  of  proximate  cause  is  one 
frequently  so  near  the  border  •  line  as  to 
cause  much  perplexity,  but,  generally  speak- 
ing, it  may  be  said  in  this  state  that  the 
proximate  is  .the  producing  cause;  not  the 
one  supplying  the  condition,  but  the  one 
producing  the  injury.  The  oile  supplying 
the  condition  may  be  so  intrinsically  care- 
less as  to  amount  practically  to  a  continu- 
ing invitation,  so  to  speak,  for  a  direct 
cause  to  join  in  producing  a  disastrous  re- 
sult. But  to  be  such  it  must  present  a 
condition  of  danger  so  manifest  that  the  one 
responsible  must  be  held  to  have  been  negli- 
gent in  furnishing  the  means  for  a  probable 
injury.  But  a  condition  which  could  not 
reasonably  be  expected  to  endanger,  and 
which,  but  for  some  independent  cause 
without  which  the  injury  would  not  have 
occurred,  would  not  have  endangered,  does 
not  Ordinarily  amount  to '  a  -proximate 
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cause."    Eberbardt  v.  Glasgow  Mut.  Teleph. 
Asso.  91  Kan.  763,  765,  139  Pac.  416,  417. 

*'Where  the  intervening  cause  is  set  in 
operation  by  the  original  negligence,  such 
negligence  is  still  the  proximate  cause,  and 
where  the  circumstances  are  such  that  the 
injurious  consequences  might  have  been 
foreseen  as  likely  to  result  from  the  first 
negligent  act  or  omission,  the  act  of  the 
third  person  will  not  excuse  the  first  wrong- 
doer. ...  If  the  act  of  the  third  person, 
which  is  the  immediate  cause  of  the  injury, 
is  such  as,  in  the  exercise  of  reasonable 
diligence,  would  not  be  anticipated,  and  the 
third  person  is  not  under  the  control  of  the 
one  guilty  of  the  first  act  or  omission,  the  con- 
nection is  broken,  and  the  first  act  or 
omission  is  not  the  proximate  cause  of  the 
injury."  Seith  v.  Commonwealth  Electric 
Co.  241  111.  252,  £60,  24  L.R.A.(N.S.)  978, 
132  Am.  St.  Rep.  204,  80  N.  E.  425,  428. 

"The  primary  cause  may  be  the  proximate 
cause  of  a  disaster,  though  it  may  operate 
through  successive  instruments,  as  an 
ai^icle  at  the  end  of  a  chain  may  be  moved 
by  a  force  applied  to  the  other  end;  that 
force  being  the  proximate  cause  of  the 
movement.  .  .  .  The  question  always  is: 
Was  there  an  unbroken  connection  between 
the  wrongful  act  and  the  injury,  a  oontinu- 
OQs  operation?  Did  the  facts  constitute  a 
continuous  succession  of  events,  so  linked 
together  as  to  make  a  natural  whole,  or 
was  there  some  new  and  independent  cause 
intervening  between  the  wrong  and  the  in- 
jury?" Milwaukee  &  St.  P.  R.  Co.  v.  Kel- 
logg, 94  U.  S.  469,  474,  24  L.  ed.  256,  259. 

The  injury  to  the  plaintiff  was  related  to 
the  negligence  of  the  defendant.  That  in- 
jury did  follow,  in  regular  order,  the  sev- 
eral successive  events  flowing  from  that 
negligence.  There  was  an  .unbroken  connec- 
tion between  that  negligence  and  the  injury 
to  the  plaintiff,  unless  the  attack  by  the 
cow  or  the  acts  of  her  drivers  broke  that 
connection  or  succession  of  events.  It  can 
hardly  be  said  that  these  acts  of  cow  or 
drivers  were  causes  independent  of  the  orig- 
inal acts  of  negligence*  The  driving  of  the 
cow  by  the  defendant's  employees  was  made 
necessary  by  the  wreok.  It  was  the  duty  of 
the  defendant  to  gather  up  the  liberated 
cattle.  The  producing  cause,  the.  one  with- 
out which  the  injury  would  not  have  oc- 
curred, was  the  negligence  of  the  defendant. 
That  negligence  made  it  necessary  to  em- 
ploy the  drivers.  They  were  not  acting 
independent  of  the  defendant.  Their  em- 
ployment was  to  have  been  anticipated. 
They  were  under  the  control  of  the  defend- 
ant. The  cow  had  no  intelligence.  She 
could  not  produce  a  cause  of  injury  for 
which  some  person  mi^t  be  liable.  The 
acts  of  the  cow  cannot  be  said  to  have  been 
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a  cause  of  the  injury  to  the  plaintiff,  in- 
tervening between  the  negligence  of  the 
defendant  and  that  injury,  so  as  to  relieve 
the  company  from  liability  for  its  negli- 
gence. The  drivers  may  have  been  negli- 
gent in  handling  the  cow,  but  that  is  not 
alleged,  and  cannot  be  considered.  If  they 
were  negligent,  and  had  been  separate  and 
independent  agencies,  the  defendant  prob- 
ably would  not  be  liable. 

If  O'Connell  had  been  the  owner  of  the 
cow,  would  he  be  liable  for  the  injury  done! 
He  learned  that  the  cow  was  vicious  when 
she  charged  him  on  three  separate  occa- 
sions before  injuring  the  plaintiff.  O'Con- 
nell  then  had  notice  of  the  cow's  vicious 
disposition.  It  was  then  his  duty  to  see 
that  she  did  no  injury  to  anyone.  He  was 
then  bound  to  use  a  degree  of  diligence  that 
would  prevent  injury,  •  It  finally  became 
necessary  to  rope  this  cow.  That  is  prob- 
ably what  ought  to  have  been  done  before 
she  injured  the  plaintiff.  The  cow  was  in 
the  streets  of  a  city.  She  was  almost  sure 
to  hurt  some  person,  unless  her  freedom 
of  movement  was  absolutely  restrained.  A 
jury  would  have  been  warranted  in  finding 
O'Connell  guilty  of  negligence  in  handling 
the  cow,  and  therefore  liable  for  the.  dam- 
age done  by  reason  of  that  negligence.  The 
owner  of  a  domestic  animal  known  by  him 
to  be  vicious  must  see  that  it  does  no 
injury.  3  Enc.  L.  &  P.  966;  1  R.  C.  L.  1088, 
1089;   2  Cyc.  368,  369. 

In  Clowdis  v.  Fresno  Flume  &  Irrig.  Co. 
118  Cal.  315,  62  Am.  St.  Rep.  238,  50  Pac. 
373,  3  Am.  Neg.  Rep.  326,  the  owner  of 
a  bull  was  held  liable  for  injuries  inflicted 
while  the  bull  was  being  driven  from  one 
place  to  another,  a  vicious  disposition  being 
first  developed  on  the  trip,  the  injury  be- 
ing done  after  the  bull  had  attacked  several 
persons. 

The  jury  found  that  the  cattle  were  what 
is  known  as  wild,  dangerous  Texas  cattle. 
By  the  negligence  causing  the  wreck  they 
were  released  in  a  city.  It  is  only  reason- 
able to  expect  this  kind  of  cattle  turned 
loose  in  a  city  to  do  damage,  not  only  to 
property,  but  to  persons  as  well.  The  fact 
that  one  of  them  did  hurt  an  old  lady,  with- 
out any  additional  cause  therefor,  shows 
that  injury  ought  to  have  been  expected  as 
a  result  of  these  cattle  roaming  on  the 
streets  of  Harper.  It  is  generally  known 
that  wild,  dangerous  Texas  cattle  will  at- 
tack men  on  foot.  When  these  cattle  were 
released,  it  ought  to  have  been  anticipated 
that  they  would  attack  pedestrians  whom 
they  might  meet. 

In  Hammond  v.  Melton,  42  111.  App.  186, 
1  Am.  Neg.  Gas*  274,  we  find  this:  "The 
owner  of  a  domestic  animal  is  bound  to 
take  notice  of  the  general  propensities  of 
L.R.A.1916D. 


the  class  to  which  it  belongs,  and  if  such 
propensities  are  of  a  nature  to  cause  injury> 
he  must  anticipate  and  guard  against  them." 
p.   189. 

"What  is  the  proximate  cause  of  an  in- 
jury is  ordinarily  a  question  for  the  jury." 
Milwaukee  &  St.  P.  R.  Co.  v.  Kell<>gg,  94 
U.  S.  469,  24  L.  ed.  256. 

See  also  Atchison,  T.  &  S.  F.  R.  Co.  v. 
Parry,  67  Kan.  615,  73  Pac.  105;  Home  Oil 
&  Gas  Co.  v.  Babney,  79  Kan.  820,  101 
Pac.   488. 

"When  the  facts  are  established,  whether 
the  negligent  acts  complained  of  are  the 
proximate  cause  of  the  injury  is  a  question 
of  law  to  be  determined  by  the  court." 
Consolidated  Electric  Light  &  P.  Co.  v. 
Koepp,  64  Kan.  735,  736,  68  Pac.  608,  609, 
11  Am.  Neg.  Rep.  404. 

See  also  Dewald  v.  Kansas  City,  Ft.  S. 
&  G.  R.  Co.  44  Kan.  586,  24  Pac.  1101,  3 
Am.  Neg.  Cas.  447;  Eberhardt  v.  Glasgow 
Mut.  Teleph.  Asso.  91  Kan.  763,  767,  139 
Pac.  416. 

"In  a  case  where  it  is  either  admitted,  or 
from  the  facts  as  found  established,  that 
two  distinct,  successive  causes,  unrelated 
in  their  operation,  conjoined  to  produce 
a  given  injury,  the  question  of  remote  and 
proximate  cause  becomes  one  of  law  for  the 
decision  of  the  court,  and  not  of  fact  for 
the  determination  of  the  jury,  and  the  de^ 
termination  of  this  question  of  law  by  the 
jury  is  not  binding  or  conclusive  on  the 
court."  Missouri  P.  R.  Co.  v.  Columbia,  65 
Kan.  390,  syl.  ^  3,  68  L.RA.  399»  69  Pac 
338. 

It  must  be  noted  that  in  all  the  cases 
quoted  from,  the  question  of  proximate 
and  intervening  causes  depends  on  their  re- 
lation to  or  independence  of  each  other. 

Whether  or  not  the  question  of  proximate 
cause  should  have  been  submitted  to  the 
jury  is  unimportant,  if  we  have  reached  a 
correct  conclusion  concerning  the  liability 
of  the  defendant,  on  the  facts  as  shown  by 
its  abstract.  The  question  was  submitted 
to  the  jury,  and  the  jury,  in  its  general 
verdict,  found  against  the  defendant,  and 
the  court  approved  the  verdict.  We  are 
not  unmindful  of  the  answer  to  question 
17.  That  answer  is  that  the  direct  and  im* 
mediate  cause  of  the  cow's  running  over  the 
plaintiff  was  her  vicious  disposition.  But 
that  vicious  disposition  was  not  the  proxi- 
mate cause  of  the  injury  to  the  plaintiff. 
That  was  an  unintelligent  dangerous  force 
that  had  been  loosed  by  the  defendant's 
negligence. 

The  defendant  cites  29  Cyc.  419,  426,  to 
the  effect  that  It  owed  no  duty  to  the  plain- 
tiff. There  was  no  contractual  relation 
between  the  parties,  but  the  defendant  did 
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owe  to  the  plaintiff  the  duty  of  not  injuring 
her  by  any  agency  it  might  set  in  motion. 
We  have  given  this  case  careful  consid- 
eration, and  are  unable  to  say  that  the 
judgment  should  be  interfered  with,  and  it 
is  therefore  afSrmed. 

Barch,  Mason,  and  Dawsoiiy  JJ.,  con- 
cur. 

Johnston,  Ch.  J.,  dissenting: 

I  am  unable  to  concur  in  the  judgment 
of  affirmance.  The  evidence  sufficiently 
shows  that  the  collision  and  resulting  liber- 
ation of  the  cattle  from  the  car  were  due 
to  the  negligence  of  the  railway  company, 
and  for  any  injury  that  can  be  said  to  be 
the  proximate  result  of  that  negligence,  the 
company  is  responsible.  The  injury,  how- 
ever, was  not  inflicted  when  the  cattle  were 
liberated  from  the  car,  nor  did  it  occur 
until  a  long  time  after  the  accident  by 
which  the  cattle  were  released.  In  the  four- 
hour  period  which  elapsed  between  the 
time  of  the  accident  and  the  injury  of  the 
plaintiff,  the  cow  had  strayed  away  a  con- 
siderable distance  and  had  even  been  lying 
down.  O'Connell,  who  had  a  riding  horse, 
was  asked  by  the  agent  of  the  company  to 
drive  this  cow  and  other  cattle  to  the  stock 
yards,  and  if,  through  his  negligence  in 
driving  the  cow,  an  injury  was  inflicted, 
the  company  may  be  held  liable.  The  neg- 
ligence charged,  and  upon  which  the  verdict 
rests,  is  the  improper  switching  of  the 
trains  which  resulted  in  the  collision.  The 
collision,  in  my  opinion,  cannot  be  regarded 
as  the  producing  or  proximate  cause  of  the 
injury.  A  party  is  not  liable  for  every  con- 
sequence, near  and  remote,  which  may  pos- 
sibly result  from  negligence.  It  is  only 
those  which  are  the  natural  and  probable 
consequences  of  the  negligent  act,  and 
which  should  have  been  foreseen.  The 
cow  waa  run  along  the  highway  by  O'Con- 
nell,  and  he  says  that  when  she  got  warmed 
up  she  became  mad.  She  was  a  white- 
faced  western  cow,  but  plaintiff's  witnesses 
said  that  any  cow  is  likely  to  show  such  a 
disposition  when  she  is  so  chased,  and  in 
that  respect  she  acted  like  an  ordinary 
cow.  The  fact  that  she  became  excited  and 
ugly  under  such  treatment  is  not  the  proxi- 
mate result  of  the  failure  to  turn  the 
switch,  and,  judged  by  common  experience 
and  observation,  the  likelihood  that  anyone 
would  be  struck  by  the  cow  while  she  was 
being  driven  was  not  within  reasonable 
anticipation,  and  is  not  the  natural  and 
probable  consequence  of  the  collision.  If 
an  owner  of  a  cow  allowed  her  to  escape 
because  of  an  insufficient  fence,  and  a 
neighbor,  in  driving  her  home,  should  run 
her  and  excite  her,  and  she  should  become 
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ugly  and  run  against  a  person  on  the  high- 
way, could  it  be  said  that  the  injury  was 
the  natural  and  probable  consequence  of 
the  defective  fence,  and  that  it  was  a  re- 
sult that  the  owner  should  have  foreseen? 
To  my  mind  the  injury  to  the  plaintiff  was 
not  the  natural  or  probable  consequence  of 
the  collision.  It  was  no  more  than  a  re- 
mote possibility  that  a  cow  so  liberated 
would,  while  being  chased  by  a  horse  about 
four  hours  later,  run  against  and  injure 
a  person,  and  for.  such  remote  consequences 
there  is  no  liability.  There  was  another 
efficient  and  proximate  cause  of  the  injury, 
bu4  whether  the  defendant  was  responsible 
for  that  cause  has  never  been  submitted  to 
or  determined  by  the  jury. 

I  am  therefore  of  the  opinion  that  the 
judgment  should  be  reversed. 

Porter  and  West,  JJ.,  concur  in  the  fore- 
going dissent. 
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(162  Ky.  360,  172  S.  W.  703.) 

Evidence  ^  bias  of  Jury  —  affidavit  of 
Jnror. 

1.  Upon  the  question  whether  or  not  a 
juror  was  so  biased  against  accused  as  to 
justify  setting  aside  a  verdict  against  him, 
his  affidavit  to  the  effect  that  he  used  his 
influence  to  reduce  the  punishment  fixed  by 
the  jury  is  admissible. 

Appeal  — '  refusal  to  set  aside  verdict. 

2.  No  abuse  of  discretion  which  will  re- 
quire a  reversal  on  appeal  in  refusing  to 
set  aside  a  verdict  for  bias  of  a  juror  is 

Xote.  —  Misconduct  toward  witness  as 
contempt  of  court. 

For  misconduct  towards  jurors  as  con- 
tempt, see  note  to  Poindexter  v.  State,  46 
L.R.A.(N.S.)   617. 

As  to  procuring  one  having  knowledge  of 
an  offense  to  leave  the  jurisdiction,  see  note 
to  Com.  V.  Berry,  33  L.R.A.(N.S.)   976. 

Arrest.    , 

It  is  contempt  to  procure  the  arrest  upon 
civil  process  of  a  material  witness  for  one 
of  the  parties  to  a  pending  action,  while  he 
is  in  attendance  at  a  hearing  therein  before 
a  referee.    State  v.  Buck,  62  N.  H.  670. 

So,  in  Smith  v.  Jones,  76  Me.  138,  40  Am. 
Rep.  598,  an  action  to  recover  damages  for 
causing  the  plaintiff's  arrest  and  imprison- 
ment at  a  time  when  he  was  privileged  from 
arrest,  as  he  was  returning  home  from  a 
place  where  he  had  been  attending  court  as 
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shown  by  the  fact  that  the  court  acts  upon 
a  statement  in  his  affidavit  that  he  used  his 
influence  to  reduce  the  punishment  fixed  by 
the  jury,  in  preference  to  affidavits  by 
friends  of  the  accused  that  the  juror  told 
them  that  accused  should  be  given  the  limit. 

Contempt  —  criminal  —  assault  on  wit- 
ness. 

3.  It  is  a  criminal  contempt  for  one  under 
several  indictments,  in  one  of  which  the  jury 
is  out  but  eventually  returns  a  verdict  of 
guilty,  with  another  yet  to  be  tried,  to  com- 
mit a  battery  on  a  witness  who  testified 
against  him  in  the  pending  case  and  is  to 
be  called  in  a  subsequent  one,  for  the  pur- 
pose of  punishing  him  for  the  testimony 
given  and  intimidating  him  for  the  future. 

Same  —  submission  to  Jury.  | 

4.  A  court   whose   power   summarily   to 


punish  for  contempt  is  not  adequate  to  in- 
flict a  suitable  punishment  for  a  criminal 
contempt  may  submit  the  matter  to  the  de- 
termination of  a  jury. 

Same  *  ignorance  of  subpoena. 

5.  That  one  who  assaults  a  prospective 
witness  against  him  does  not  know  that  he 
has  been  subpoenaed  is  immaterial  to  the 
question  of  his  liability  for  contempt. 

Same  ^  punishment  ^  excess. 

6.  A  fine  of  $1,000  and  six  montha'  im- 
prisonment in  jail  is  not  excessive  to  in- 
flict upon  one  who  commits  a  battery  upon 
one  who  testified  against  him  in  a  criminal 
case,  to  intimidate  him  from  giving  evidence 
in  another  case  yet  to  be  tried  in  which  he 
is  a  prospective  witness. 

(January  27,  1916.) 


a  witness,  the  court  said:  "It  is  clear  that 
a  person  ordering  an  arrest  of  a  witness 
may  be  punished  for  contempt  of  court  for 
interference  with  its  business." 

And  similarly,  it  is  contempt  of  court  for 
an  attorney  to  cause  a  writ  of  attachment 
for  an  absent  witness  to  be  issued  improper- 
ly and  wrongfully,  before  the  witness  is  in 
default  under  the  subpoena  which  was  served 
upon  him.    Butler  v.  People,  2  Colo.  295. 

Assault. 

See  Bbannon  v.  Com.,  which  seems  to  be 
the  only  reported  case  upon  the  question 
of  assault  on  a  witness  as  contempt  of 
court. 

Bribery. 

It  is  contempt  of  court  to  endeavor  by 
bribery  to  induce  a  witness  to  suppress  evi- 
dence which  it  is  his  duty  to  give.  Re 
Hooley,  79  L.  T.  N.  S.  306,  6  Manson,  44. 

So,  it  is  a  contempt  of  court  to  induce, 
persuade,  and  procure,  by  the  payment  of 
money,  one  known  to  be  a  material  and  im- 
portant witness  for  the  United  States  in  a 
pending  prosecution,  who,  it  is  known,  will 
be  subpoenaed  by  the  government,  to  avoid 
the  service  of  any  subpoena  upon  him,  and 
to  conceal  and  hide  himself,  and  absent  him- 
self from  the  court,  preventing  the  United 
States  from  using  him  as  a  witness  upon 
the  trial  of  the  cause.  Re  Brule,  71  Fed. 
943. 

And  it  is  a  contempt  of  court  for  a  direc- 
tor of  a  company  to  offer  money  to  a  bank- 
rupt to  induce  him  to  say  notning,  at  his 
public  examination,  about  certain  transac- 
tions between  them,  which,  while  capable  of 
satisfactory  explanation,  were  liable  to  mis- 
construction and  might  injure  the  company. 
Re  Hooley,  supra. 

And  in  White  v.  White,  —  N.  J.  Eq.  — , 
62  Atl.  430,  the  plaintiff  and  others  were 
adjudged  guilty  of  contempt  of  court  for 
attempting  to  bribe  and  otherwise  procure 
a  witness  to  suppress  testimony  unfavorable 
to  the  plaintiff. 

It  is  also  "misbehavior  in  the  presence  of 
the  court,"  within  the  meaning  of  a  statute 
L.R.A.1915D. 


restricting  the  power  of  the  United  States 
court  to  inflict  summary  punishment  for 
contempt  to  certain  specified  cases,  among 
which  is  such  misbehavior,  for  one,  in  the 
jury  room  of  the  court,  which  is  temporar- 
ily used  for  a  witness  room,  and  which  is 
located  within  less  than  7  feet  of  the  court 
room,  to  approach  a  witness  and  improperly 
attempt  to  deter  him  from  testifying  for 
the  government  in  a  pending  action;  or  to 
approach  a  witness  in  the  hallway  of  the 
court  building,  immediately  adjoining  the 
court  room,  and  offer  him  money  not  to 
testify  against  the  defendant  in  the  action. 
Re  Savin,  131  U.  S.  267,  33  L.  ed.  150,  9 
Sup.  Ct.  Rep.  699. 

And  it  is  a  direct  contempt  committed  in 
the  presence  of  the  court,  for  one  to  ap- 
proach a  witness  in  the  main  corridor  of  tlie 
building,  near  the  court  room,  while  he  is 
in  attendance  for  the  purpose  of  testify- 
ing in  a  criminal  case  on  the  calendar  of  the 
court  and  about  to  be  called,  and  to  ask  him 
to  go  to  a  neighboring  saloon  and  have  a 
drink,  and  then  to  invite  him  to  take  a 
ride,  and  to  tell  him  tliat  the  case  in  which 
he  has  been  subpoenaed  has  been  continued, 
and  to  give  him  money  and  procure  him  not 
to  be  present  in  court  at  the  time  when  the 
case  has  been  set  for  trial.  People  v.  Jack- 
son, 178  111.  App.  121. 

Likewise,  it  is  c<»itempt  committed  in  the 
presence  of  the  court,  or  so  near  thereto  as 
to  interfere  with  its  procedure,  to  attempt, 
in  the  hall  of  the  courthouse,  or  just  out- 
side and  near  the  courthouse,  pending  the 
trial  of  a  criminal  case,  to  bribe  a  witness 
in  attendance  upon  the  court  in  the  case,  to 
modify  his  testimony  and  swear  falsely 
therein.  Fisher  v.  McDaniel,  9  Wyo.  457, 
87  Am.  St.  Rep.  971,  64  Pac.  1056. 

And  bribery  of  a  material  witness  in  a 
pending  criminal  cause  is  misbehavior  so 
near  the  court  as  to  obstruct  the  adminis- 
tration of  justice,  within  the  meaning  of 
the  statute  limiting  the  power  of  the  Fed- 
eral courts  to  punish  summarily  for  con- 
tempt, notwithstanding  the  bribery  took 
place  at  the  residence  of  the  witness,  i  of 
a  mile  away  from  the  court  building.  Re 
Brule,  supra. 
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APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Bourbon 
County,  convicting  him  of  criminal  contempt 
of  court.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  ]>eni8  Dnndon  and  Jolfti  J. 
Williams,  for  appellant: 

The  acts  proved  did  not  constitute  con- 
tempt of  court. 

2  Roberson,  Crim.  Law  &  Proc.  §  649; 
Newport  v.  Newport  Light  Co.  92  Ky.  449, 
17  S.  W.  435;  Wages  v.  Com.  13  Ky.  L.  Rep. 
926;  French  v.  Com.  30  Ky.  L.  Rep.  98,  97 
S.  W.  427 ;  Gordon  v.  Com.  141  Ky.  461,  133 
S.  W.  206. 

Messrs.  Hazelrigg  &  Hazelrigg  also  for 
appellant. 


Messrs.  James  Gurnett,  Attorney  Oen- 
eral,  and  Robert;  T.  Caldwell,  Assistant 
Attorney  General,  for  the  Commonwealth: 

The  verdict  is  not  excessive. 

French  v.  Com.  30  Ky.  L'  Rep.  98,  97 
S.  W^  427. 

Contempt  of  court  was  committed. 

Melton  V.  Com.  160  Ky.  642,  L.RA.  1915B, 
689,  170  S.  W.  37;  Criminal  Code  of  Prac- 
tice, §  273;  State  v.  Tugwell,  19  Wash. 
238,  43  L.RA.  717,  62  Pac.  1066;  Re  Chad- 
wick,  109  Mich.  588,  67  N.  W.  1071;  Fisn- 
back  V.  State,  131  Ind.  304,  30  N.  E.  1088; 
Bloom  V.  People,  23  Colo.  416,  48  Pac.  519; 
Ex  parte  Turner,  3  Mont.  D.  &  De  G.  523; 
Ex  parte  McLeod^  120  Fed.  130. 


And  in  United  States  v.  Carroll,  147  Fed. 
947,  although  it  was  held  that  the  evidence 
was  too  unsatisfactory  upon  which  to  find 
the  accused  guilty,  beyond  a  reasonable 
doubt,  of  an  allied  attempt  to  influence  a 
witness,  the  court  said  that  "any  direct 
attempt  on  the  part  of  any  person  to  bribe 
or  persuade  a  witness  to  testify  contrary 
to  the  truth  in  a  cause  pending  and  then  on 
trial,  .  .  .  where  made  so  near  the 
court  as  is  designated  by  the  witnesses  for 
the  government,  being  not  to  exceed  three 
blocks  away,  constitutes,  in  legal  contem- 
plation, a  direct  contempt;  that  is  to  say, 
it  constitutes  misbehavior  so  near  to  the 
court  as  to  obstruct  the  administration  of 
justice." 

And  see  also  State  v.  Moore,  and  French 
V.  Com.  infra,  under  "Inducing  to  disregard 
summons,  subpoena,  or  recognizance." 

Intimidation. 

It  is  contempt  of  court  to  endeavor  to  in- 
timidate a  witness  in  a  pending  action. 
Bromilow  v.  Phillips,  40  Week.  Rep.  220; 
Shaw  v.  Shaw,  2  Swabey  ^  T.  617,  31  L.  J. 
Prob.  N.  S,  35,  6  L.  T.  N.  S.  477,  8  Jur. 
N.  S.  141;  Re  Herencia,  1  Porto  Rico  Fed. 
Rep.  207. 

Thus,  it  is  a  contempt  of  court  for  a 
party  to  a  pending  suit,  who  was  in  court 
when  witnesses  who  had  been  sworn  in  the 
case  were  charged  by  the  court  not  to  talk 
to  anybody,  or  permit  anybody  to  talk  to 
them,  or  in  their  presence,  about  the  ca<»e, 
and  knew  of  this  charge  and  order,  to  talk 
to  the  witnesses,  either  directly  or  indirect- 
ly, with  the  expectation  that  they  will  hear 
his  remarks,  the  only  effect,  and  only  expect- 
ed effect,  of  which  could  be  that  this  would 
serve  to  intimidate  the  witnesses.  Re  Her- 
encia, supra. 

And  it  is  contempt  of  court  for  a  party 
to  a  pending  suit  to  attempt,  by  any  com- 
munication, to  intimidate  a  prospective  wit- 
ness for  the  other  party  in  giving  his  evi- 
dence.   Shaw  V.  Shaw,  supra. 

Likewise,  it  is  contempt  of  court  to  pre- 
vent, by  intimidation,  a  witness  residing 
in  another  state,  who  has  been  summoned 
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and  also  recognized  to  appear  at  the  trial 
of  an  indictment,  from  appearing  and  giv- 
ing evidence.  McCarthy  v.  State,  89  Tenn. 
643,  16  S.  W.  736. 

And  in  Partridge  v.  Partridge,  Tothill, 
40,  it  appears  that  a  man  was  committed 
for  terrifying  a  witness  who  was  to  be  ex- 
amined at  a  commission. 

And  see  also  Re  Savin,  supra,  under 
"Bribery;"  French  v.  Com.  infra,  under  "In- 
ducing to  disregard  summons,  subpoena,  or 
recognizance;"  and  Ricketts  v.  State,  infra, 
under  "Subornation  of  perjury." 

Inducing  witness  to  evade  service  of  sum- 
mons or  subpoena. 

Where  an  indictment  has  been  found  and 
is  pending  in  court,  and  a  summons  requir- 
ing the  attendance  as  a  witness  in  the  case, 
at  an  approaching  term  of  the  court,  of 
one  whose  name  is  indorsed  on  the  indict- 
ment as  a  witness,  has  been  issued  and  is  in 
the  hands  of  the  sheriff  to  be  served  on  him, 
it  is  contempt  of  court  for  one  who  knows 
these  facts,  for  the  purpose  of  preventing 
the  service  of  the  summons,  to  remove  the 
witness  to  a  remote  part  of  the  county, 
away  from  his  ordinary  place  of  residence, 
and  advise  and  direct  him  thus  to  avoid 
the  service  of  the  summons.  Haskett  ▼. 
State,  51  Ind.  176. 

And  under  a  statute  providing  that  every 
court  of  record  shall  have  power  to  punish 
for  unlawfully  detaining  any  witness  in  a 
suit  noticed  for  trial  therein,  while  going 
to,  remaining  at,  or  returning  from,  the 
court,  it  is  a  contempt  of  court  to  counsel 
and  induce  a  material  witness  for  one  of 
the  parties  to  a  pending  action,  who  has  not 
yet  been  subpoenaed  to  appear,  to  depart 
from  the  jurisdiction  of  the  court,  to  avoid 
the  service  of  a  subpoena.  Montgomery  v. 
Palmer,  100  Mich,  436,  69  N.  W.  148. 

Inducing    witness    to    disregard    summons, 
subpoena,  or  recognizance. 

It  is  contempt  of  court  for  one,  with  the 
intent  to  hinder  and  obstruct  the  adminis- 
tration of  justice  in  a  court,  by  giving  or 
oJBfering  money  or  bribes,  or  by  threats  of 
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Settle,  J.,  delivered  the  opinion  of  the 
court : 

The  appellant,  T.  F.  Brannon,  under  a 
rule  from  the  Bourbon  circuit  court,  was 
tried  by  a  jury  and  convicted  of  criminal 
contempt;  his  punishment  being  fixed  by 
the  verdict  of  the  jury  and  judgment  of  the 
court  at  a  fine  of  $1,000  and  six  months' 
imprisonment  in  the  county  jail.  Following 
the  return  of  the  verdict,  appellant  filed 
motion  and  grounds  for  a  new  trial;  the 
grounds  being:  (1)  The  acts  proved  did  not 
constitute  a  contempt  of  court;  (2)  the 
court  erred  in  instructing  the  jury;  (3)  the 
punishment  was  so  excessive  as  to  show 
that  the  jury  were  actuated  by  passion  or 
prejudice  in  fixing  it.  The  motion  for  a 
new    trial    was   overruled.     Thereafter,   at 


the  same  term  of  the  court,  the  appellant 
filed  his  own  and  other  affidavits  and  moved 
the  court  to  set  aside  the  order  overrul- 
ing the  motion  for  a  new  trial,  and  renewed 
the  motion  for  a  new  trial,  both  of  which 
motions  the  court  overruled,  to  which  rul- 
ing the  appellant  excepted.  The  latter,  be- 
ing dissatisfied  with  the  judgment  of  con- 
viction and  the  several  rulings  of  the  court 
referred  to,  has  appealed. 

The  ruling  of  the  court  as  to  the  supple- 
mental motion  for  a  new  trial  will  first  be 
disposed  of.  The  afiidavits  filed  in  support 
of  this  motion  stated,  in  substance,  that 
one  of  the  jurors  had  previous  to  the  trial 
said  in  their  presence  ''that  he  believed  that 
the  defendant  should  be  given  the  limit." 
The  juror  by  affidavit  denied  making  the 


violence,  or  of  personal  injury,  to  induce, 
persuade,  entice,  or  procure  one  whom  he 
knows  to  be  in  the  city  for  the  purpose  of 
attending  a  term  of  court  as  a  witness  in 
a  pending  action,  having  been  duly  sum- 
moned to  attend  the  court  as  such  witness, 
to  absent  himself  from  the  court,  and  to 
leave  and  depart  from  the  city,  and  from 
the  county,  and  go  beyond  ana  out  of  the 
jurisdiction  of  the  court.  French  v.  Com.  30 
Ky.  L.  Rep.  98,  97  S.  W,  427. 

And  under  a  statute  making  punishable 
as  contempt  any  ''unlawful  interference 
with  the  proceedings  in  any  action,"  and 
such  acts  as  "tend  to  defeat,  impair,  impede, 
or  prejudice"  rights  or  remedies  "in  an  ac- 
tion then  pending,"  it  is  contempt  of  court 
for  the  defendant  in. a  pending  criminal  ac- 
tion to  try  to  persuade  a  witness  duly  rec- 
ognized to  appear  and  testify  against  him 
therein,  to  leave  the  state  and  not  appear 
in  court  against  him,  offering  to  assist  the 
witness  in  going  and  to  give  him  money  to 
pay  his  way,  and  to  indenmify  him  for  the 
apprehended  forfeit  of  his  bond  for  appear- 
ance at  court  as  a  witness.  Re  Yoimg,  137 
N.  C.  652,  50  S.  E.  220. 

So,  in  Re  Whetstone,  9  Utah,  166,  36  Pac. 
633,  the  supreme  court  of  the  territory  of 
Utah,  without  opinion,  denied  an  applica- 
tion for  a  writ  of  habeas  corpus  to  review 
an  adjudication  of  contempt  of  court,  made 
by  a  district  court  of  the  territory  while 
exercising  the  powers  of  a  Federal  court, 
under  a  statute  limiting  the  power  of  the 
Federal  courts  to  punish  contempt  of  their 
authority  to  certain  cases,  including  misbe- 
havior of  any  person  in  their  presence  or 
so  near  thereto  as  to  obstruct  the  adminis- 
tration of  justice,  and  the  resistance  by  any 
person  to  any  lawful  writ,  process,  order, 
rule,  decree,  or  command  of  the  courts, — 
the  alleged  contempt  having  been  committed 
by  persuading  and  inducing  a  witness 
known  to  have  been  duly  subpcenaed  to  ap- 
pear and  testify  before  a  grand  jury  of  the 
district,  while  it  was  examining  into  a 
criminal  charge  under  the  laws  of  the 
United  States,  to  leave  the  territory  in 
order  that  he  might  not  so  appear. 

And  under  a  statute  providing  that  the' 
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court  shall  have  power  to  punish  as  for 
contempt  any  person  unlawfully  interfering 
with  the  proceedings  in  any  action,  it  is  a 
contempt  of  court  to  approach  and  suggest 
to  a  complainant  who  has  been  recognised 
to  appear  as  a  witness  against  one  bound 
over  to  the  court  upon  a  criminal  charge, 
and  who  is  a  necessary  witness  for  the  state, 
with  the  intent  to  prevent  her  from  tMend- 
ing  court  as  a  witness  against  the  accused, 
that  she  settle  and  compromise  the  matter, 
and  not  attend  court,  telling  her  that,  if 
she  will  do  this,  the  accused  will  probably 
pay  her  money.  State  v.  Moore,  146  N.  C. 
653,  61  S.  E.  463. 

Likewise,  under  a  statute  providing  tiiat 
a  court  of  record  has  power  to  punish  as  a 
criminal  contempt,  wilful  disobedience,  or 
resistance  wilfully  offered,  to  its  lawful 
mandate,  it  is  a  criminal  contempt  of  court 
to  advise  and  attempt  to  procure  a  witness 
to  disobey  a  subpoena  duces  tecum,  which 
is  a  lawful  mandate  of  the  court,  by  de- 
stroying or  hiding  and  wilfully  failing  to 
produce  the  books  and  papers  called  for  by 
the  subpoena,  notwithstanding  the  attempt 
to  procure  the  disobedience  of  the  subpoBfna 
fails,  and  the  witness  does  produce  the 
books  and  papers  in  accordance  therewith. 
People  ex  rel.  Drake  v.  Andrews,  197  N.  Y. 
63,  90  N.  E.  347,  18  Ann.  Gas.  317,  revers- 
ing 134  App.  Div.  32,  118  N.  Y.  Supp.  37, 
which  reversed,  on  the  ground  that  the  sub- 
poena in  question  was  not  a  lawful  ''man- 
date" of  the  court,  the  order  of  the  trial 
court  committing  the  relator  for  contempt. 

And  see  also  Re  Brule  and  People  v.  Jack- 
son, supra,  under  "Bribery." 

Preventing  appearance. 

It  is  contempt  of  court  to  use  means  to 
prevent,  and  to  prevent,  one  who  has  been 
duly  summoned  to  attend  court  as  a  wit- 
ness from  thus  attending  to  give  evidence. 
Com.  V.  Feely,  2  Va.  Gas.  1. 

So,  it  is  a  contempt  of  court  to  remove  a 
witness  from  the  county  of  his  residence^ 
where  he  is  under  subpcena  to  attend  upon 
the  trial  of  a  pending  cause,  with  the  pur- 
pose and  effect  of  preventing  his  appearance 
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statement,  or  that  he  entertained  prejudice 
toward  appellant,  admitting,  however,  that 
he  had  inquired  of  a  former  commonwealth's 
attorney  what  punishment  could  be  inflicted 
for  criminal  contempt,  and  was  told  by  the 
latter  that  it  was  unlimited.  It  also  ap- 
pears from  his  affidavit  that  this  admission, 
with  the  further  statement  that  he  had  not 
made  up  his  mind  as  to  the  guilt  or  inno- 
cence of  appellant,  was  made  by  him  when 
taken  upon  the  jury,  and  that  on  appellant's 
trial  he  imavailingly  exerted  his  influence 
with  other  members  of  the  jury  to  reduce 
the  punishment  below  that  fixed  by  the  ver- 
dict. 

It  is,  however,  insisted  for  appellant  that 
to  his  efforts  to  reduce  the  punishment  in- 
so  much  of  the  juror's  affidavit  as  related 


flicted  by  the  verdict  was  incompetent,  but 
we  do  not  so  regard  it.  The  competency  of 
such  evidence  was  considered  by  us  in  Glea- 
son  V.  Com.  146  Ky.  128,  140  S.  W.  63,  Ann. 
Cas.  1913B,  757.  In  the  opinion  it  is  said: 
"By  the  affidavits  of  three  persons  filed 
in  support  of  this  ground  [disqualification 
of  a  juror],  it  was  stated  that  J.  M.  Mor- 
ris, a  member  of  the  jury  by  which  appel- 
lant was  tried,  expressed  before  the  trial, 
and  before  he  was  accepted  as  a  juror,  the 
opinion  that  appellant  was  'guilty  of  the 
murder  of  George  Courtney,  and  should  be 
punished  therefor  by  being  hanged  or  sent 
to  the  penitentiary  for  life.'  Morris  gave 
an  affidavit  denying  that  he  formed  or  ex- 
pressed any  opinion  as  to  appellant's  guilt 
or  innocence  before  the  trial.     In  addition. 


upon  the  day  of  trial.  Hale  v.  State,  55 
Ohio  St.  210,  36  L.R.A.  254,  60  Am.  St.  Rep. 
691,  45  N.  E.  199. 

But,  although  it  is  contempt  of  court  for 
one,  knowing  that  a  certain  person  has  been 
subpoenaed  by  the  state  to  appear  and  give 
testimony  before  the  grand  jury  in  a  crimi- 
nal case,  to  decoy  such  person  out  of  the 
state  with  the  purpose  of  preventing  his  ap- 
pearance as  a  witnesis,  one  who  thus  decoys 
a  supposed  witness  is  not  punishable  for 
contempt,  under  a  statute  limiting  the  pow- 
er of  tlie  courts  of  the  state  to  punish  for 
contempts  of  this  nature  to  cases  of  abuse 
of,  or  unlawful  interference  with,  the  proc- 
ess of  proceedings  of  the  court,  where  the 
supposed  witness  had  not,  in  fact,  been  law- 
fully subpoenaed,  although  he  was  decoyed 
out  of  the  state  under  the  belief  that  a  law- 
ful subpoena  had  been  served  on  him.  Scott 
V.  State,  109  Tenn.  390,  71  S.  W.  824,  14 
Am.  Crim.  Rep.  292. 

Publication  accusing  of  perjury. 

The  publication  in  a  newspaper,  after  the 
filing  of  the  bill  and  affidavits,  but  before  a 
hearing,  in  a  suit  in  chancery,  of  an  article 
attributing  falsehood  and  perjury  to  the 
witnesses  who  made  the  affidavits,  is  a  con- 
tempt of  court.  Felkin  v.  Herbert,  9  L.  T. 
N.  S.  635,  10  Jur.  N.  S.  62,  12  Week.  Rep. 
332. 

And  the  publication  in  a  trade  gazette, 
pending  the  progress  of  a  cause  in  court,  of 
articles  reflecting  on  the  plaintiff's  wit- 
nesses and  representing  their  affidavits,  up- 
on which  the  plaintiff  had  obtained  an  in- 
junction, as  containing  glaring  misrepre- 
sentations which  the  editor  believed,  and 
heartily  hoped,  would  lead  to  an  indictment 
for  perjury,  is  a  contempt  of  court,  Littler 
T.  Thomson,  2  Beav.  129. 

Service  of  process. 

It  is  contempt  of  court  to  cause  process 
of  summons  to  be  served  upon  a  material 
witness  in  a  pending  suit,  who  is  a  nonresi- 
dent of  the  state  and  is  in  the  state  solely 
to  attend  the  trial  of  the  cause  and  testify 
as  a  witness,  and  has  not  had  an  opportun- 
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ity,  since  testifying,  to  return  to  his  home. 
Re  Healey,  53  Vt.  694,  38  Am.  Rep.  713. 

So,  it  is  a  contempt  of  court  to  serve  civil 
process,  after  the  termination  of  a  criminal 
prosecution,  on  witnesses  for  the  govern- 
ment who  were  brought  by  it  to  the  place 
of  trial  from  another  state  and  were  regu- 
larly subpoenaed  as  witnesses  In  the  cause, 
before  they  had  left,  or  had  reasonable  op- 
portunity to  leave,  the  place  of  trial  on 
their  return  journey  to  their  homes.  United 
States  v.  Zavelo,  177  Fed.  536. 

And  this  is  misbehavior  so  near  the  court 
as  to  obstruct  the  administration  of  jus- 
tice, within  the  meaning  of  the  statute 
limiting  the  power  of  the  Federal  courts  to 
punish  summarily  for  contempty  notwith- 
standing the  acts  were  not  committed  in 
the  court  room  or  its  immediate  vicinity. 
Ibid. 

But  the  service  upon  a  nonresident  wit- 
ness in  a  pending  action  in  a  Federal  court, 
of  a  writ  of  garnishment  from  a  state  court 
in  a  suit  between  other  parties,  while  he  is 
proceeding  from  the  court  room  to  his 
boarding  place  at  the  noon  recess,  is  not  "a 
misbehavior  in  the  presence  of  the  court  or 
so  near  thereto  as  to  obstruct  the  adminis- 
tration of  justice,"  within  the  meaning  of 
the  statute  limiting  the  jurisdiction  of  the 
Federal  courts  In  cases  of  contempt.  Ex 
parte  Schulenburg,  25  Fed.  211. 

Subornation  of  perjury. 

Procuring  a  witness  for  the  state  in  a 
pending  prosecution,  by  persuasion  and 
threats  of  personal  violence,  to  testify  false- 
ly as  to  the  time  of  the  alleged  offense,  so 
as  to  make  it  appear  to  be  barred  by  the 
statute  of  limitation,  is  contempt  of  court 
within  the  meaning  of  a  statute  giving  the 
court  power  to  punish,  as  contempt,  an  un- 
lawful abuse  of  or  interference  with  the 
process  or  prooeedings  of  the  court.  Rlck- 
etts  V.  State,  111  Tenn.  380,  77  S.  W.  1076, 
14  Am.  Crim.  Rep..  301. 

And  see  also  Fisher  v.  McDaniel,  supra, 
under  "Bribery." 

But  one  who,  having  instigated  a  negli- 
gence action,  made  and  delivered  to  the  wit- 
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tiiere  were  filed  the  affidavits  of  several  mem- 
bers of  the  jury,  from  which  it  appeared 
that  Morris,  at  no  time  daring  the  trial, 
manifested  any  bias  or  prejudice  against 
appellant,  but  that,  on  the  contrary,  he 
was  largely  instrumental  in  influencing  sev- 
eral of  the  jury,  who  were  in  favor  of  find- 
ing appellant  guilty  of  murder  and  punish- 
ing him  accordingly,  to  agree  to  a  verdict 
of  voluntary  manslaughter.  We  are  of  opin- 
ion that  the  afiidavits  of  the  other  jurors 
were  properly  admitted  as  evidence  on  the 
charge  of  bias  against  Morris.  The  affidavit 
or  oral  testimony  of  a  juror  will  not  be  re- 
ceived to  impeach  a  verdict  or  to  impeach 
a  fellow  juror's  conduct,  but  will  be  ad- 
mitted in  support  of  a  verdict  attempted  to 
be  impeached  by  other  testimony,  whether 
the  juror's  testimony  goes  to  deny  or  ex- 
plain .  .  .  misconduct  during  retirement. 
We  are  aware  that  this  doctrine  does  not 
meet  with  favor  in  some  of  the  states,  but 
we  gave  it  our  approval  in  Howard  v.  Com. 
24  Ky.  L.  Rep.  612,  69  S.  W.  721,  and  have 
since  adhered  to  it.  In  elaboration  of  this 
doctrine  Mr.  Wigmore,  in  his  valuable  work 
on  Evidence  (vol.  4,  §  2354,  subsec.  4),  says: 
'Moreover,  this  object  of  disproving  bias 
alleged  to  have  existed  before  trial  may  be 
attained  by  showing  expressions  and  con- 
duct during  retirement  as  an  evidential  fact 
relating  back  and  negativing  the  supposed 
prior  bias.  But  where  the  object  is  to  de- 
termine the  grounds  or  motives  of  the  ver- 
dict as  in  themselves  important  for  sus- 
taining it  (for  example,  to  show  that  a 
certain   illegal    paper   or   erroneous   charge 


did  not  influence  the  verdict),  here  the  other 
principle  (ante,  §  2349)  applies  to  forbid 
this.  The  distinction  is  that  in  the  former 
case  the  juror's  expressions  are  not  con- 
sidered in  their  aspect  in  .establishing  mo- 
tives for  the  verdict,  but  merely  as  part 
of  his  whole  conduct  going  to  determine  the 
question  of  his  former  bias.'  11  Am.  &  Eng. 
Enc.  Law,  1008." 

If  the  conduct  of  the  juror  in  attempting 
to  influence  the  jury  to  inflict '  a  lighter 
punishment  than  was  awarded  by  the  ver- 
dict could  properly  have  been  shown  by  the 
affidavit  of  other  members  of  the  jury,  as 
held  by  the  authorities,  supra,  it  was  clear- 
ly competent  to  show  it,  as  was  done  in 
this  case,  by  the  affidavit  of  the  juror  him- 
self. Under  the  circumstances,  it  was  nec- 
essary for  the  trial  court  to  determine 
whether  the  juror  alleged  to  be  biased  was 
disqualified  to  such  an  extent  as  to  impeach 
the  verdict  and  give  cause  for  setting  it 
aside.  The  matter  was  one  that  addressed 
itself  to  the  discretion  of  the  court.  Some 
weight  must  be  given  to  the  court's  knowl- 
edge of  the  conduct  of  the  juror  during  the 
trial  and  its  acquaintance  with  the  charac- 
ter of  the  juror  and  those  of  the  three  per- 
sonal friends  of  appellant  by  whose  affida- 
vits his  disqualification  for  service  upon  the 
jury  was  attempted  to  be  shown;  and  the 
fact  that  the  court  accepted  the  statements 
contained  in  the  juror's  affidavit  in  prefer- 
ence to  those  contained  in  the  affidavits  of 
the  three  witnesses  of  appellant  gives  us 
no  ground  for  holding  that  the  ruling  of 
the  court  on  this  point  against  appellant 


nesses  who  were  to  testify  for  the  plaintiff, 
typewritten  statements  of  what  they  were 
to  swear  when  called  at  the  trial,  which 
statements  were  false,  and  were  furnished 
to  aid  the  plaintiff  in  obtaining  a  verdict  by 
false  and  perjured  testimony,  is  not  guilty 
of  a  civil  contempt,  under  a  statute  giving 
courts  of  record  the  power  to  punish  as  a 
civil  contempt,  in  certain  cases,  misconduct 
by  which  a  right  or  remedy  of  a  party  to  a 
pending  civil  action  may  be  defeated,  im- 
paired, impeded,  or  prejudiced,  where  the 
defendant  has  succeeded  at  the  trial.  Nos- 
ter  v.  Metropolitan  Street  R.  Co.  30  Misc. 
722,  63  N.  Y.  Supp.  601. 

Miscellaneous. 

It  is  contempt  of  court  for  the  defendant 
in  a  pending  civil  action  to  prevent  the  serv- 
ice of  a  subpoena  upon,  and  to  keep  out  of 
the  way,  a  material  and  necessary  witness 
for  the  plaintiff,  who  resides  with  the  de- 
fendant as  a  part  of  his  family  and  is  en- 
tirelv  under  his  care  and  control.  Clements 
V.  Williams,  2  Scott,  814. 

And  it  is  contempt  of  court  to  endeavor 
to  warp  the  minds  of  possible  witnesses  in 
a  pending  action,  by  writing  letters  to  per- 
sons who,  from  their  knowlalgeof  the  mat- 
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ters  involved,  are  likely  to  be  called  as  wit- 
nesses in  the  action,  and  one  of  whom  has 
already  actually  been  subpien^ed.  Welby 
v.  Still,  66  L.  T.  N.  S.  623. 

Where,  owing  to  sickness  of  one  sum- 
moned as  a  witness,  and  his  inability  to  at- 
tend court,  his  bookkeeper  has  been  sub- 
poenaed to  appear  and  bring  with  him  into 
court  one  of  his  employer's  books,  which  he 
brings,  in  obedience  to  the  summons,  it  is 
contempt  of  court  for  another  to  take  the 
book  from  him,  and  carry  it  out  of  court 
and  to  the  employer,  although  the  employee 
brought  the  book  into  court  without  con- 
sulting his  employer,  or  obtaining  the  lat- 
ter's  permission  to  take  it.  Com.  v.  Bray- 
nard,  Thacher,  Crim.  Cas.  146. 

But  it  is  not  a  contempt  of  court  merely 
to  write  to  one  who  may  become  a  material 
witness  for  the  plaintiff  in  a  pending  civil 
action,  and  attempt  to  persuade  him  not  to 
give  evidence  at  the  trial,  where  it  is  not 
shown  that  such  conduct  interferes  in  any 
way  with  the  plaintiff's  serving  the  wit- 
ness with  ^  subpoena,  or  that  the  witness,  if 
served,  will  not  appear  and  fUrnish  the  evi- 
dence desired  by  the  plaintiff.  Schlesinger 
V.  Flersheim,  2  Dowl.  &  L.  737,  14  L.  J.  Q. 
B,  N.  S.  97.  A.  C.  W. 
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was  error.  In  other  words,  we  are  uncon- 
vinced, hj  anything  appearing  in  the  record, 
that  the  ruling  of  the  court  in  refusing  to 
set  aside  the  previous  order  overruling  the 
motion  for  a  new  trial  was  an  abuse  of  dis- 
cretion, or  prejudicial  to  the  rights  of  ap- 
pellant. McKee  v.  Cincinnati,  F.  &  S.  E. 
R.  Co.  161  Ky.  711,  171  S.  W.  425. 

Appellant's  main  contention  that  the  acts 
for  which  he  was  convicted  did  not  consti- 
tute contempt  cannot  prevail.  To  intelli- 
gently pass  upon  this  contention,  considera- 
tion of  the  evidence  will  be  necessary.  It 
appears  that  there  were  three  indictments 
returned  in  the  Bourbon  circuit  court 
against  appellant,  who  was  the  keeper  of 
a  saloon,  each  charging  him  with  an  unlaw- 
ful sale  of  liquor.  C.  P.  Cook  was  an  im- 
portant witness  for  the  commonwealth  in 
each  of  the  three  cases  referred  to.  Two 
of  the  cases  had  been  tried,  one  of  the  trials 
resulting  in  appellant's  acquittal  and  the 
other  in  his  conviction;  Cook  being  the  prin- 
cipal witness  against  him  in  each  of  the 
cases.    The  third  case  was  continued. 

The  following  excerpts  from  the  testi- 
mony of  Cook  in  the  instant  case  will  indi- 
cate the  acts  constituting  the  alleged  con- 
tempt : 

Q.  This  rule  charges  Mr.  Brannon  with 
contempt  of  court  for  striking  you  after  you 
had  left  the  court  room  here.  Just  tell 
what  those  facts  were,  if*  he  struck  you,  Mr. 
Cook,  how  it  came  up,  and  how  long  after 
the  trial  of  this  case  was  it? 

A.  A  very  few  minutes.  I  walked  up 
street  before  the  jury  had  brought  in  a  ver- 
dict. After  I  testified  I  walked  up  street, 
and  I  stopped  on  the  comer  of  Seventh  and 
Main  to  talk  to  Mrs.  Sims  Wilson.  She 
stopped  me  and  asked  me  about  a  certain 
matter.  I  have  forgotten  what  it  was  now 
— perhaps  an  order — and  just  as  I  started 
to  walk  on  to  get  on  the  other  &ide  of  the 
street — Seventh  street,  going  up — Mr.  Bran- 
non came  diagonally  across  the  street.  I 
turned  and  saw  him.  He  was  almost  to 
me;  and  he  says,  "God  damn  you,  I  ought 
to  whip  you,  and  I  am  going  to  do  it."  And 
with  that  he  struck  me  on  the  jaw  here,  and 
then  he  struck  me  here,  and  knocked  me 
down  and  kicked  me  twice. 

Q.  Where  did  he  kick  you? 

A.  Kicked  me  in  the  back.    •    •    • 

A.  As  soon  as  I  got  up,  he  shook  his  fist 
in  my  face,  and  says,  "God  damn  you,  I  am 
going  to  give  you  this  every  time  that  I 
meet  you."    .    .    . 

A.  When  he  first  struck  me  he  said,  "You 

God  damned  s of  a  b ,  I  ought  to 

whip  you,  and  I'm  going  to  do  it." 

Q.  What  did  you  do? 
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A.  Nothing  whatever.  And  said  nothing. 
•    •    . 

Q.  Did  you  or  not  have  an  opportunity 
to  defend  yourself  before  he  struck  you? 

A.  Ko,  sir;  he  struck  me  just  as  he  said 

— he  says,  "You  God  damned  s of  a 

b ,  I  ought  to  whip  you,  and  I  am  going 

to;"  and  with  that  he  struck  me. 

With  respect  to  this  transaction,  appe- 
lant testified  as  follows: 

Q.  Now,  tell  just  how  you  met  Mr.  Cook 
there  at  the  comer  of  Seventh  and  Main 
streets,  and  what  was  said  between  you 
there,  and  what  was  done? 

A.  Well,  I  was  going  up  on  the-  west  side 
of  Main  street,  from  the  court  here.  When 
I  left  the  courthouse  I  went  up  Main  street 
on  the  west  side  until  I  got  to  Seventh 
street.  My  place  is  on  the  opposite  side  of 
the  street,  and  I  was  crossing  over  and  1 
met — ^I  never  saw  Mr.  Cook  until  I  run  right 
into  him  between  Seventh  street,  between 
the  two  comers. 

Q.  You  mean  on  the  north  side  or  the. 
south  side  of  Seventh  street? 

A.  Yes,  sir.  Right  in  the  middle  of  the 
crossing.  I  said  to  him:  "You  dirty  little 
cur,  you  lied.  You  know  you  lied."  And 
he  called  me  another  liar,  and  as  he  did  I 
hit  him.  I  never  hit  him  but  once.  I  hit 
him  the  first  time  this  way,  then  I  hit  him 
with  the  left  hand  the  second  time,  and 
that  was  all  that  I  done. 

Q.  Did  you  knock  him  down? 

A.  Yes,  sir.    He  fell  on  his  back. 

Q.  Did  you  kick  him  at  all? 

A.  I  did  not,  sir.     .     .    . 

Q.  What  else  did  you  say  to  him  thexe 
at  the  time?  Did  you  say  that  you  were 
going  to  whip  him  every  time  you  saw 
him? 

A.  I  don't  think  I  did. 

Appellant  also  testified,  in  substance,  that 
he  did  not  threaten  Cook  with  any  violence; 
that  he  had  no  purpose  of  intimidating  him 
from  testifying  in  the  remaining  case  pend- 
ing against  him;  and  that  he  intended  no 
contempt  of  the  court. 

On  cross-examination  he  was  asked: 

Q.  You  say  that  you  didn't  strike  Mr. 
Cook  for  the  purpose  of  intimidating  him 
from  giving  any  further  testimony.  It  is 
a  fact  that  you  did  strike  him  for  having 
testified  ? 

A.  No,  sir.    Never. 

Q.  What  did  you  strike  him  for? 

A.  Just  because  he  told  a  lie.    That's  it. 

Q.  Then  you  did  strike  him  for  the  pur- 
pose of  punishing  him  for  having  testified 
against  you,  if  you  struck  him  for  having 
told  a  lie,  didn't  you? 

A.  I  thought  it  was  all  over  and  every- 
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thing  settled,  and  I  had  no  idea  of  doing 
anything  to  wrong  this  court. 

Cook's  testimony  was  corroborated  in  the 
main  by  three  eyewitnesses  of  the  assault, 
one  of  whom  heard  appellant  use  the  insult- 
ing and  abusive  epithets  and  language  ap- 
plied to  Cook  and  saw  him  knock  him  down 
and  kick  him.  The  others  were  not  close 
enough  to  hear  what  was  said,  but  they  saw 
Cook  knocked  down  and  kicked  by  appellant, 
and  all  three  witnesses  testified  that  the 
assault  was  unprovoked  by  anything  that 
Cook  did,  and  that  he  made  no  effort  to 
defend   himself   against   the  attack. 

It  should  here  be  remarked  that,  at  the 
time  the  assault  and  battery  was  committed 
by  appellant  upon  Cook,  there  was  still 
pending  one  of  the  indictments  against  the 
former,  under  which  he  had  not  been  tried, 
and  that  Cook's  name  appeared  on  this  in- 
dictment as  a  witness;  and  it  was  known 
to  appellant  that  he  would,  upon  the  trial 
of  the  case  at  the  next  term,  be  called  on 
to  again  testify  as  a  witness  in  behalf  of 
the  commonwealth  against  him.  Appellant's 
trial  under  one  of  the  other  indictments 
had,  as  previously  stated,  resulted  in  a  ver- 
dict in  his  behalf,  but  the  trial  of  the  case 
in  which  he  was  convicted  had,  according  to 
his  testimony,  been  concluded  but  a  few 
minutes  before  he  committed  the  assault 
and  battery  upon  Cook.  According  to  Cook's 
testimony,  the  attack  upon  him  occurred 
very  soon  after  he  had  left  the  court  house 
for  his  place  of  business,  and  that,  at  the 
time  of  his  leaving  the  court  house,  the 
jury  which  convicted  appellant  had  not  re- 
turned a  verdict.  It  is  true  the  case  in 
which  appellant  was  convicted  of  unlawfully 
selling  liquor  had,  at  the  time  of  the  as- 
sault, been  tried,  but  it  had  not  been  finally 
disposed  of,  for  the  judgment  had  not  then 
been  entered  upon  the  verdict;  and  as,  under 
§  273,  Criminal  Code,  appellant  had  the 
right  to  make  application  for  a  new  trial 
at  any  time  during  the  term,  which  con- 
tinued for  some  days  thereafter,  the  case 
cannot  be  said  to  have  been  finally  disposed 
of  until  the  time  allowed  by  the  Code  for 
filing  motion  and  grounds  for  a  new  trial 
expired,  which  ended  with  the  close  of  the 
term. 

So  it  is  apparent  that,  at  the  time  of  the 
assault  upon  Cook  by  appellant,  there  were 
two  cases  pending  against  him  in  the  Bour- 
bon circuit  court — one  of  which  had  been 
disposed  of  only  in  part,  and  the  other  con- 
tinued for  trial  at  the  succeeding  term — in 
which  Cook  was  an  important  witness  for 
the  commonwealth;  and  it  is  manifest  from 
what  he  said  to  Cook  at  the  time  of  assault- 
ing and  knocking  him  down  and  kicking 
him,  and  his  threat  to  repeat  it  at  all  future 
L.R.A,1915D. 


meetings  between  them,  that  the  purpose  of 
the  attack  upon  the  latter  was  not  only  to 
punish  him  for  previously  testifying  against 
appellant  in  the  two  cases  which  had  been 
tried,  and  one  of  which  had  not  been  finally 
disposed  of,  but  also  to  intimidate  him  with 
a  view  of  influencing  his  testimony,  or  of 
preventing  his  giving  it,  on  any  future  trial 
that  might  take  place  under  the  indictment 
which  had  been  continued. 

There  appears  to  be  no  authority  in  this 
jurisdiction,  other  than  Melton  v.  Com.  160 
Ky.  642,  LJLA..  1915B,  689,  170  S.  W.  37, 
as  to  what  constitutes  the  pendency  or  non- 
pendency  of  an  action  or  proceeding,  with 
respect  to  which  a  contempt  was  <^arged 
to  have  been  committed;  but  the  question 
seems  to  have  been  decided  in  other  juris- 
dictions, a  leading  case  on  the  subject  being 
that  of  State  v.  Tugwell,  19  Wash.  238,  43 
L.R.A.  717,  52  Pac.  1056.  In  that  case  the 
respondent  was  accused  of  publishing  a 
libelous  article  six  days  after  the  reversal 
of  a  judgment  by  the  supreme  court  of  the 
state  of  Washington,  which  attacked  the 
court  because  of  the  reversal.  It  appeared, 
however,  that  the  publication,  though  oc- 
curring after  the  reversal,  was  made  before 
the  court  had  acted  upon  a  petition  for  a 
modification  of  the  opinion,  final  judgment 
upon  which  was  not  rendered  until  March  2, 
1898,  the  remittitur  issuing  March  9,  1898. 
In  rejecting  the  respondent's  contention  in 
the  contempt  proceeding,  that  the  case,  with 
respect  to  which  the  contempt  was  charged 
to  have  been  committed,  was  not  pending  on 
appeal  at  the  time  the  article  was  written, 
the  court  said: 

"The  first  opinion  in  the  cause  was  fol- 
lowed by  a  petition  for  rehearing  on  the 
part  of  the  appellant.  Leave  to  print  and 
file  additional  briefs  was  granted  by  the 
court,  and  the  case  assigned  regularly,  and 
reargued  orally  in  the  court,  and  the  opin- 
ion of  the  majority  of  the  court  then  filed, 
reversing  the  judgment  of  the  superior 
court.  A  petition  was  then  filed  by  counsel 
for  respondent,  praying  for  an  important 
modification  of  the  opinion  filed,  and  subse- 
quently an  opinion  filed  denying  such  modi- 
fication. There  can  be  no  doubt  of  the 
jurisdiction  of  this  court  over  the  cause  and 
the  power  to  make  any  modification  of  its 
opinion,  until  the  final  judgment  was  ren- 
dered, and  until  the  remittitur  issued.  Un- 
der the  law,  the  courts  in  this  state  are 
always  in  session,  in  legal  contemplation. 
'An  action  ia  'Spending"  .  .  .  until  the 
judgment  is  fully  certified.'  Anderson's 
Law  Diet.  verb.  Pend.  See  Ulshaf er  v.  Stew- 
art, 71  Pa.  170;  Holland  v.  Fox,  3  El.  A  BL 
977 ;  Wegman  v.  Childs,  41  N.  Y.  169." 

In  the  elaborate  abstract  of  brief  ap- 
pended to  the  case,  in  [43  L.R.A.  718],  wUl 
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be  found  the  following  statements  of  the 
rule  in  question,  supported  by  abundant 
authority : 

"Where  a  decree  has  not  been  enrolled,  or 
where  it  is  subject  to  modification  upon 
motion,  or  where  the  court  might  grant  a 
rehearing,  or  where  an  appeal  might  be 
taken,  or  where  the  costs  had  not  been  taxed, 
or  where  no  execution  had  issued,  it  not 
being  in  condition  to  issue  execution,  .  •  . 
the  case  could  not  be  said  to  have  reached 
that  stage  where  it  could  be  said  it  was  not 
pending  in  that  court.  Re  Ghadwick,  109 
Mich.  588,  67  N.  W.  1071;  Fishback  v.  State, 
131  Ind.  304,  30  N.  E.  1088;  Bloom  t.  Peo- 
ple, 23  Colo.  416,  48  Pac.  510. 

"A  petition  of  which  judgment  has  been 
finally  pronounced,  but  on  which  the  order 
has  not  been  drawn  up,  is  a  'pending  pro- 
ceeding.' Ex  parte  Turner,  3  Mont.  D.  &. 
De  G.  523." 

In  Melton  v.  Com.  supra,  Melton,  a  phy- 
sician, in  contemplation  of  a  suit  to  be 
instituted  by  a  party  to  recover  damages 
for  personal  injuries  sustained  by  the  al- 
leged negligence  of  another,  pretended  to 
treat  the  party  in  a  professional  way  for 
the  purpose  of  manufacturing  evidence  that 
would  sustain  the  action  that  was  soon 
thereafter  brought,  when  he  knew  such 
party  was  not  injured.  We  held  that  al- 
though such  conduct  upon  his  part  was  a 
common-law  misdemeanor,  because  of  its 
obstructing  justice,  for  which  he  might  have 
been  proceeded  against  by  warrant  or  indict- 
ment, he  was  not  guilty  of  contempt,  be- 
cause the  action  in  which  he  attempted  to 
manufacture  evidence  was  not  an  action 
pending  in  court.  After  defining  the  distinc- 
tion between  acts  which  constitute  the  com- 
mon-law misdemeanor  of  obstructing  justice 
and  those  which  constitute  criminal  con- 
tempt, it  is  in  the  opinion  said: 

"In  thus  speaking,  we  do  not  undervalue 
the  importaUce  of  protecting  courts  or  of 
keeping  pure  the  administration  of  the  law; 
nor  do  we  think  what  we  have  said  limits 
in  any  manner  the  power  courts  have  al- 
ways possessed  to  punish,  as  for  contempt, 
persons  who  were  guilty  of  contempt,  as  it 
has  been  always  defined.  When  a  court  has 
full  power  and  authority  to  protect  its  dig- 
nity, enforce  its  processes,  discipline  its  of- 
ficers, and  punish  those  who  would  impede 
or  bring  into  disrepute  the  administration 
of  justice  in  a  pending  case,  it  has  all  the 
authority  that  is  needed  to  be  exercised 
through  contempt  proceedings,  and  other 
offenses  should  be  left  to  be  disposed  of  in 
the  ordinary  way.  If  there  had  been  a  suit 
pending  in  the  Jefferson  circuit  court,  and 
Melton  had  attempted  to  manufacture  evi- 
dence in  this  suit,  or  had  endeavored  to  per- 
suade a  witness  to  give  false  evidence  or 
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conceal  the  truth,  or  had  in  any  manner  or 
form  interfered  with  the  due  administration 
of  justice  in  the  court  in  which  the  case  was 
pending,  we  would  have  no  doubt  of  the 
right  of  the  court,  in  which  the  case  was 
pending,  to  proceed  against  him  in  the  sum- 
mary manner  adopted  by  Judge  Field  in 
this  case." 

For  one  to  commit,  as  was  done  by  the 
appellant  in  this  case,  an  assault  and  bat- 
tery upon  the  witness  as  a  pimishment  for 
giving  testimony  against  him  in  an  action 
or  criminal  prosecution  then  pending,  though 
in  part  disposed  of,  or  as  a  means  to  intimi- 
date him  and  influence  his  testimony  ex- 
pected to  be  given  in  the  future  trial  of  an 
action  or  criminal  prosecution  then  pend- 
ing,  is  a  criminal  contempt,  because  such 
conduct  is  as  much  an  interference  with  the 
authority  and  dignity  of  the  court,  and  an 
obstruction  of  justice,  as  would  be  the  in- 
timidation or  bribery  of  a  witness,  or  any 
contempt  committed  in  the  presence  of  the 
court.  The  evidence  clearly  proves  appel- 
lant's guilt  of  such  a  contempt;  and,  this 
being  true,  it  was  within  the  power  and 
jurisdiction  of  the  court  to  proceed  against 
him  by  rule  and  summarily  try  him,  as  was 
done  in  this  case.  It  is  equally  manifest 
that  the  power  of  the  court  was  inadequate 
to  the  infliction  of  such  punishment  as  the 
contempt  of  appellant  deserved.  Therefore 
it  was  proper  to  submit  the  matter  to  the 
determination  of  a  jury.  As  said  in  French 
V.  Com.  30  Ky.  L.  Rep.  98,  97  S.  W.  427: 
'*We  have  in  this  state  no  statute  defining 
contempt.  There  is  a  statute  limiting  the 
power  of  the  coiurt  as  to  the  infliction  of 
punishment  for  contempt;  but,  if  in  the 
opinion  of  the  court  the  contempt  is  one 
demanding  greater  punishment  than  lies  in 
its  power  to  inflict,  it  may  have  a  jury  to 
hear  the  truth  of  the  matter,  and  leave  it 
to  them  to  inflict  such  punishment  as  they 
may  deem  commensurate  with  the  offense. 
As  in  any  other  case  of  trial  by  jury,  their 
verdict  will  not  be  disturbed,  unless  fla- 
grantly against  the  evidence,  or  the  result 
of  passion  or  prejudice.  There  is  nothing 
here  to  indicate  passion  or  prejudice  on  the 
part  of  the  jury." 

The  further  contention  of  appellant  that 
the  court  erred  in  instructing  the  jury  is 
without  merit.  Instruction  No.  1  appears 
to  be  the  only  one  objected  to.  That  in- 
struction, in  substance,  told  the  jury  that, 
in  order  to  find  the  appellant  guilty  of  the 
contempt  charged,  they  must  believe  from 
the  evidence,  beyond  a  reasonable  doubt, 
that  the  •  assault  and  battery  committed 
upon  Cook  was  done  to  intimidate  him  as  a 
witness  in  the  case  then  pending,  or  to  pun- 
ish him  for  testifying  in  the  case  there- 
tofore recently  tried.  It  is  insisted  for 
37 
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appellant  that  the  alleged  error  in  this  in- 
struction was  in  its  advising  the  jury  that 
they  might  find  appellant  guilty  if  his  mo- 
tive for  committing  the  assault  and  battery 
was  to  punish  Cook  for  testifying  in  the 
case  just  tried.  Obviously  this  contention 
rests  upon  the  ground  that,  if  the  assault 
was  committed  from  the  motive  last  men- 
tion, it  would  not  constitute  a  contempt, 
in  the  meaning  of  the  law.  This  we  have 
already  answered  by  stating  in  the  opinion 
that,  as  the  ease  tried  must  be  regarded  as 
pending  in  court  at  the  time  of  the  commis- 
sion of  the  assault,  the  assault,  if  com- 
mitted by  way  of  punishment  for  the  testi- 
mony given  by  Cook  therein,  was  as  much  a 
contempt  as  if  it  had  been  committed  for 
the  purpose  of  intimidating  Cook  as  a  wit* 
ness  in  a  future  trial  to  be  had  of  the  other 
indictment,  which  had  been  continued  to 
the  succeeding  term  of  the  court. 

It  is  also  insisted  for  appellant  that  he 
did  not  actually  know  that  Cook  had  been 
8ubp<Bnaed  as  a  witness  in  the  continued 
case.  In  our  opinion  it  is  not  material 
whether  appellant  had  knowledge  of  a  sub- 
poena having  been  served  on  Cook  in  that 
case.  It  is  manifest  that  he  knew  Cook 
was  a  prospective  witness  in  the  continued 
case,  as  his  name  appears  upon  the  indict- 
ment as  a  witness  for  the  commonwealth, 
and  appellant,  being  in  court  on  that  in- 
dictment, must  be  presumed  to  have  knowl- 
edge of  what  it  contained,  not  only  as  to 
the  offense  charged,  but  as  to  the  witnesses 
for  the  commonwealth,  whose  names  appear 
upon  the  back  thereof.  Moreover,  as  Cook 
was  the  most  important  witness  for  the 
commonwealth  in  the  other  two  cases  and 
bad  testified  in  each,  which  was  of  course 
known  to  the  appellant,  who  was  himself 
present  at  each  of  the  trials,  it  is  reason- 
ably certain  that  he  knew  of  the  importance 
of  his  testimony  to  the  commonwealth  in 
the  continued  case. 

Appellant's  final  contention,  that  the  pun- 
ishment inflicted  by  the  verdict  is  excessive, 
cannot  be  sustained.  In  view  of  the  nature 
of  the  contempt  committed  by  appellant 
and  the  aggravating  circumstances  attend- 
ing its  commission,  no  reason  is  apparent 
for  regarding  the  punishment  inflicted  by 
the  jury  greater  than  his  conduct  deserved. 
In  French  v.  Com.  supra,  the  judgment  in- 
flicting a  fine  of  $5,000  upon  the  appellant 
was  affirmed  by  this  court.  We  find  in  this 
case  nothing  to  indicate  that  the  jury,  in 
reaching  a  verdict,  were  influenced  by  pas- 
sion or  prejudice,  and,  in  the  absence  of 
such  a  showing,  no  reason  is  apparent  for 
disturbing  the  verdict.  Every  judge  at  all 
familiar  with  the  conduct  of  criminat  prose- 
cutions in  this  state  has  seen  that  one  of 
the  chief  difficulties  in.  the. way  of  the  pun- 
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ishment  of  crime  and  the  enforcement  of 
law  lies  in  the  inability  of  the  courts  and 
prosecuting  officers  to  procure  the  testimony 
of  witnesses  having  knowledge  of  the  facts 
upon  which  the  conviction  of  violators  of 
the  law  may  be  secured.  This,  in  most  in- 
stances, is  due  to  the  intimidation  or  brib- 
ery of  witnesses.  It  is  therefore  the  duty 
of  the  court  to  protect  witnesses  from  evilly 
disposed  persons  who  resort  to  such  means 
of  suppressing  evidence;  and  this  cannot 
better  be  done  than  by  bringing  them  to 
speedy  trial  and  certain  punishment;  and 
where,  as  in  a  case  like  this,  the  evidence 
unerringly  establishes  the  guilt  of  the  con- 
temner, and  there  is  nothing  to  be  urged  in 
mitigation  of  the  contempt,  it  would  be  a 
miscarriage  of  justice  to  set  aside  the  ver- 
dict, unless  for  error  so  prejudicial  in  char- 
acter as  that  it  prevented  the  accused  from 
receiving  a  fair  and  impartial  trial. 
The  judgment  is  affirmed. 
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(163  Ky.  139,  173  S.  W.  380.) 

Slander    —    privilege   — •   statement    in 
oonrt. 

1.  A  statement  by  an  attorney  in  open 
court  that  the  jury  in  another  case  had 
turned  in  a  verdict  which  they  knew  to  be 
wrong  is  not  privileged. 

Same  -~  charging  return  of  wrong  ver- 
dict —  actionability. 

2.  To  charge  a  juror  with  returning  a 
verdict  which  he  knew  to  be  wrong  is  not 
actionable  per  ae. 

Same  —  ofllce  —  Juror. 

3.  The  position  of  juror  is  not  an  office 
or  employment  within  the  rule  that  it  is 
slanderous  to  impute  unfitness  to  perform 
the  duties  of  an  office  or  employment. 

(February  25,  1915.) 


Note.  —  Libel  and  slander:   imputing 
misconduct  to  judicial  officer  or  juror. 

Generally. 

The  purpose  of  this  note  is  to  consider 
what  constitutes  a  libel  or  slander  of  a 
judicial  officer  in  that  capacity  for  which  an 
action  for  damages  may  be  maintained;  and 
while  a  few  cases  of  libel  or  slander  not 
touching  such  person  in  his  office  have  been 
included  in  this  note,  it  is  not  intended  to 
exhaust  such  cases.  Neither  is  this  note 
concerned  with  the  question  of  criminal  libel 
of  Buch  officer,  in  which  connection  see  notes 
cited  in  §§  6,  7,  Contempt,  Index  to  L.R.A. 
notes,  252. 
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APPEAL  by  plaintiff  from  a  }ud^ment  of 
the  Curcuit  Court  for  Pike  County  in 
defendant's  favor  in  an  action  brought  to 
recover  damages  for  an  alleged  slander.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  J.  E.  Chllders,  for  appellant: 

The  language  sued  on  was  actionable 
per  8€, 

Spears  v.  McCoy,  155  Ky.  1,  49  L.RA. 
(N.S.)  1033,  169  S.  W.  610;  Byers  v.  Mar- 
tin, 2  Colo.  605,  25  Am.  Rep.  756,  25  Cyc. 
362. 

It  imputes  to  plaintiff  unfitness  to  per- 
form the  duties  of  an  office  and  employ- 
ment. 

Kemper  t.  Fort,  123  Am.  St.  Rep.  650, 
note. 


If  a  party  desires  to  plead  privileged  oc- 
casion he  must  admit  speaking  the  words. 

Edwards  v.  Kevil,  133  Ky,  392,  28  L.R.A. 
(N.S.)  551,  134  Am.  St.  Rep.  463,  118  S. 
W.  273. 

The  communication  of  litigants,  counsel, 
and  witnesses  are  conditionally  privileged. 

Morgan  v.  Booth,  13  Bush.  482;  Tanner 
V.  Stevenson,  138  Ky.  578,  80  L.R.A.(N.S.) 
200,  128  S.  W.  878. 

Messrs.  Hobson  A  Hobson,  for  appellee: 

The  statements  of  counsel  are  absolute- 
ly privileged. 

Henderson  v.  Broomhead,  4  Hurlst.  &  N. 
577,  28  L.  J.  Exch.  N.  S.  360,  5  Jur.  N.  S. 
1175,  7  Week.  Rep.  492;  Munster  v.  Lamb, 
L.  R.  11  Q.  B.  Div.  588,  52  L,  J.  Q.  B.  N.  S. 
726,  49  L.  T.  N.  S.  252,  32  Week.  Rep.  248, 


For  many  valuable  notes  on  the  general 
subject  of  libel  and  slander,  see  '*Libel  and 
Slander,"  Index  to  L.R.A.  Notes,  840. 

As  regards  language  concerning  one  in 
office,  the  same  general  principles  apply  as 
to  language  concerning  one  in  a  trade. 
Language  concerning  one  in  office,  which 
imputes  to  him  a  want  of  integrity  or  mis- 
feasance in  his  office,  or  a  want  of  capacity, 
generally,  to  fulfil  the  duties  of  his  office,  or 
which  is  calculated  to  diminish  public  confi- 
dence in  him,  or  charges  him  with  the 
breach  of  some  public  trust,  is  actionable. 
Spier ing  v.  Andrs,  infra. 

To  say  of  a  commissioner  for  the  examina- 
tion of  witnesses  tliat  he  has  taken  bribes  to 
favor  one  of  the  parties  is  actionable. 
Moor  V.  Foster,  Cro.  Jac.  65. 

And  in  Lansing  v.  Carpenter,  9  Wis.  540, 
70  Am.  Dec.  281,  the  substance  of  the  al- 
leged libelous  charge  published  in  a  news- 
paper was  that  it  was  expected  that  the 
plaintiff  as  court  commissioner  would  dis- 
charge, habeas  corpus,  all  persons  who 
might  be  committed  by  the  legislature  for 
refusing  to  testify,  merely  to  subserve  the 
views  of  other  parties,  whose  tool  and  toady 
the  plaintiff  was,  and  that  the  writer  of  the 
article  considered  him  *'a  fit  tool  for  such 
purposes,"  etc.,  and  that  "whatever  he 
might  do  in  the  future,  the  past  would 
warrant  the  depriving  him  of  his  office." 
Such  imputations  made  against  an  officer, 
it  was  held,  have  natural  tendency,  so  far  as 
the  influence  of  the  press  extends,  to  di- 
minish public  confidence  in  his  official  in- 
tegrity, and  thus  injure  him  in  the  business 
of  his  office,  and  are  actionable  within  the 
rule  relating  to  words  spoken  of  a  man  in 
his  trade  or  profession. 

It  is  settled  that  an  action  for  libel  may 
be  sustained  for  words  published  which  tend 
to  bring  the  plaintiff  into  public  hatred, 
contempt,  or  ridicule,  even  though  the  same 
words  spoken  would  not  have  been  action- 
able.    Ibid. 

To  accuse  one  in  open  court  with  having 
perverted  justice  is  actionable.  Seignior  de 
la  Ware  v.  Pawlet,  F.  Moore,  409.  It  does 
not  clearly  appear  in  this  case  who  the 
plaintiff  was. 
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See  Earle  v.  Johnson,  81  Minn.  472,  84 
N.  W.  332,  holding  that  the  allied  words 
charged  an  appraiser  of  real  estate  with 
crime,  and  were  slanderous  per  se. 

Judge — ^libel. 

Quoting  from  Newell  on  Libel  A  Slander, 
the  court  in  Dixon  v.  Chappell,  infra,  said: 
"Defamatory  words  falsely  spoken  of  a 
person,  which  impute  to  the  party  unfitness 
to  perform  the  duties  of  an  office,  or  em- 
ployment of  profit,  or  the  want  of  integrity 
in  the  discharge  of  the  duties  of  such  an  of- 
fice or  employment,  are  actionable  in  them- 
selves without  proof  of  special  damages." 

In  Dixon  v.  Chappell,  133  Ky.  663,  118  S. 
W.  929,  the  court  said:  "In  the  article  be- 
fore us  it  is  charged  that  justice  has  been 
outdcme,  overruled  by  sleight  of  hand;  that 
it  is  a  matter  of  self-exposure,  self-igno- 
rance, bad  recollection,  no  bookkeeping,  or 
downright  graft  on  the  part  of  the  county 
officials;  that  when  things  go  wrong  the 
county  judge  has  a  very  bad  memory,  and 
his  graft  continues  to  extract  money  from 
the  taxpayers'  pockets.  The  natural  mean- 
ing of  til  is  is  that  the  misuse  of  the  county 
money  is  due  to  ignorance,  bad  recollection, 
no  bookkeeping,  or  downright  graft  on  the 
part  of  the  county  officials,  and  that  the 
county  judge  has  both  a  bad  recollection, 
and  by  graft  continues  to  extract  money 
from  the  taxpayers'  pockets.  The  word 
'graft'  has  a  well-defined  popular  meaning  at 
this  time.  It  means  the  fraudulent  obtain- 
ing of  public  money  unlawfully  by  the 
corruption  of  public  officers.  It  is  constant- 
ly so  used  in  the  daily  press,  and  is  thus 
defined  in  Clarkson's  American  Dictionary: 
'The  act  of  anyone,  especially  an  official  or 
public  employee,  by  which  he  procures 
money  surreptitiously  by  virtue  of  his  office 
or  position.'  'Grafter'  is  thus  defined:  'A 
dishonest  official.'  The  charge  touches  tlie 
county  judge  in  his  office.  To  charge  an  of- 
ficial with  graft  is  to  charge  him  with  want 
of  integrity.  The  article  in  question,  if 
true,  would  necessarily  destroy  the  respect 
of  the  people  of  Leslie  county  for  the  county 
judge.     Its  necessary  tendency  was  to  de- 
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47  J.  P.  806,  7  Eng.  Rul.  Cas.  714;  Sebree 
V.  Thompson,  126  Ky.  223,  11  L.R.A.(N.S.) 
723,  103  S.  W.  374,  16  Ann.  Cas.  770,  776, 
note;  Tanner  v.  Stevenson,  138  Ky.  578,  30 
L.R,A.(N.S.)  200,  128  S.  W.  878. 

Under  the  rule  of  conditional  privilege, 
stat'ements  of  counsel  which  he  believes  to 
be  pertinent  are  not  actionable. 

Stewart  v.  Hall,  83  Ky.  375;  Morgan 
V.  Booth,  13  Bush,  480;  Forbes  v. 
Johnson,  11  B.  Mon.  48;  Gaines  v.  ^Etna 
Ins.  Co.  104  Ky.  696,  47  S.  W.  884;  Mon- 
roe V.  Davis,  118  Ky.  806,  82  S.  W.  460; 
Kemper  v.  Fort,  219  Pa.  85,  13  L.R.A.(N.S.) 
820,  123  Am.  St.  Rep.  623,  67  Atl.  991, 
12  Ann.  Cas.  1022. 

The  words  do  not  charge  Smallwood  with 
any  crime. 


Townshend,  Slander,  142;  Spears  v.  Mc- 
Coy, 166  Ky.  1,  49  L.R^.(N.S.)  1033,  159 
S.  W.  610. 

The  words  do  not  tend  to  deprive  Small- 
wood  of  any  office,  or  to  injure  him  as  an 
officer. 

Words  spoken  of  a  juror  are  not  action- 
able per  86,  as  spoken  of  an  officer. 

Townshend,  Slander,  184;  '  Robbins  ▼. 
Treadway,  2  J.  J.  Marsh.  640,  19  Am.  Dec. 
162. 

The  words  to  injure  an  officer  must  be 
spoken  of  him  while  he  holds  the  office. 

Townshend,  Slander,  189;  26  Cyc.  347, 
note  78;  Russell  v.  Anthony,  21  Kan.  450, 
30  Am.  Rep.  436;  Jarman  v.  Rea,  137  Cal. 
339,  70  Pac.  216;  Forward  v.  Adams,  7 
Wend.  204 ;  Allen  v.  Hillman,  12  Pick.  101 ; 


grade  him  in  public  estimation,  for  no  one 
could  regard  him  as  a  capable  and  upright 
official  who  believed  the  statements  of  this 
article  to  be  true.  The  publication  was 
therefore  actionable  per  ae,  and  the  circuit 
court  erred  in  sustaining  the  demurrer  to 
the  petition." 

A  publication  to  the  effect  that  an  as- 
semblyman, a  lawyer,  passed  a  bill  raising 
the  salary  of  a  county  judge  as  the  agent  of 
the  judge,  and  that  the  assemblyman  was 
rewarded  for  such  act  by  the  principal  by 
appointment  as  referee,  etc.,  while  not 
charging  the  judge  with  bribery  within  the 
legal  definition  of  that  crime,  is  calculated 
to  degrade  his  character  and  impeach  his  in- 
tegrity as  a  judge,  and  injure  him  in  the 
public  estimation,  and  is  libelous.  Hickey 
V.  Corson  Mfg.  Co.  58  Misc.  70,  108  N.  Y. 
Supp.  884,  affirmed  without  opinion  in  127 
App.  Div.  946,  111  N.  Y.  Supp.  1123. 

A  publication  susceptible  of  the  innuendo 
that  a  judge  correctly  entered  into  partner- 
ship while  holding  offices  of  public  trust, 
and  thereby  unlawfully  acquired  large  sums 
of  public  money,  is  libelous.  Higgins  v. 
Walken,  17  Can.  S.  C.  225. 

A  newspaper  article  referring  to  a  county 
judge  by  name  and  as  '*Czar,"  and  charging 
him  with  threatening  the  proprietor  of  the 
paper  with  personal  violence,  warning  him 
that  "his  presence  would  not  be  tolerated 
around  the  official  throne  of  the  County 
Czar,"  and  using  language  which  would  not 
do  to  print,  and  statmg  that  the  paper  will 
not  submit  to  the  "tyranny  and  bulldozing 
methods  of  a  self -constituted  Czar  without 
raising  an  objection;"  that  it  could  cite 
other  instances  equally  unjust;  and  that 
the  public  has  a  right  to  demand  courteous 
treatment  from  its  public  servants, — is 
libelous  within  art.  6696,  Rev.  Stat.  1911, 
defining  a  libel  as  "a  defamation  expressed 
in  printing  or  writing,  or  by  signs  and  pic- 
tures or  drawings,  tending  to  blacken  the 
memory  of  the  dead,  or  tending  to  injure 
the  reputation  of  one  who  is  alive,  and 
thereby  expose  him  to  public  hatred,  con- 
tempt, or  ridicule,  or  financial  injury,  or 
to  impeach  the  honesty,  integrity,  or  virtue, 
or  reputation  of  anyone,  or  to  publish  the 
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natural  defects  of  anyone  and  thereby  ex- 
pose such  person  to  public  hatred,  ridicule, 
or  financial  injury,"  as  it  tends  to  injure 
the  reputation  of  such  judge  by  exposing 
him  to  contempt  and  ridicule.  Blum  v. 
Kusenberger,  —  Tex.  Civ.  App.  — ,  158  S. 
W.  779. 

A  publication  in  the  form  of  an  affidavit 
directly  charging  the  plaintiff  in  his  ju- 
dicial capacity  with  a  wilful  refusal  to 
perform  a  legal  duty,  and  indirectly  charg- 
ing that  such  refusal  was  from  corrupt 
notices;  and  fairly  charging  a  betrayal  of 
confidential  communications  to  an  alleged 
criminal  for  the  purpose  of  shielding  him, 
and  by  insinuation  charging  that  pGiintiif 
was  privy  to  a  corrupt  agreement,  whereby, 
for  a  money  consideration,  protection  was 
extended  to  law  violators, — ^is  defamatory 
and  actionable.  Lauder  v.  Jones,  13  N.  D. 
626,  101  N.  W.  907. 

The  method  by  whidi  a  public  officer  con- 
tinues to  retain  his  hold  on  a  public  office 
is  as  much  a  matter  of  public  concern,  as 
much  subject  to  public  criticism,  as  the 
method  by  which  he  originally  obtained,  or 
sought  to  obtain,  the  office.  If  he  resorted 
to  a  dishonorable  trick,  it  is  proper  to  pub- 
lish the  fact.  Everyone  has  a  right  to  com- 
ment fairly,  and  with  an  honest  purpose,  on 
the  conduct  of  public  officials.  And  so  of 
the  conduct  of  a  municipal  judge.  Wilcox 
V.  Moore,  69  Minn.  49,  71  N.  W.  917. 

In  Royce  v.  Maloney,  68  Vt.  437,  6  Atl. 
396,  where  it  was  alleged  that  the  plaintiff's 
son  was  a  lawyer,  practising  in  the  courts, 
and  that  the  meaning  of  the  words  com- 
plained of  was  that  the  plaintiff  was  in  co- 
partnership with  his  son  m  the  law  business, 
receiving  compensation  from  parties  to  suits 
in  his  court  brought  his  son  as  attorney, 
"What  the  Gazette  wants  to  know:  When 
Judge  Royce  and  his  son  will  dissolve 
partnership?" — was  held  in  the  light  of  the 
prefatory  averments  to  amount  to  a  charge 
of  misconduct  in  office,  and  so  libelous  if 
not  true. 

A  publication  that  charges  a  judge  with 
being  destitute  of  the  capacity  and  attain- 
ments necessary  for  his  station,  or  that  he 
openly  abandoned  the  common  principles  of 
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Windsor  v.  Oliverj  41  6a.  688;  Dickoi  ▼. 
Shepherd,  22  Md.  309;  Oram  v.  Franklin, 
5  Blackf.  42;  Edwardfl  v.  Howell,  32  N. 
C.  (10  Ired.  L.)  211;  Newell,  Slander,  p. 
176. 

No  misstatement  of  facts  is  complained 
of;  comment  on  admitted  facts  is  not  ac- 
tionable. 

Macauley  v.  Elrod,  14  Ky.  L.  Rep.  625; 
Tharp  v.  Nolan,  119  Ky.  870,  84  S.  W. 
1168;  25  Cyc.  347,  note  76;  Davis  v.  Shep- 
stone,  L.  R.  11  App.  Cas.  190,  55  L.  J.  P.  C. 
X.  S.  51,  55  L.  T.  N.  S.  1,  34  Week.  Rep. 
722,  50  J.  P.  709;  St.  James  Military  Acad- 
emy T.  Gaiser,  28  L.RJI.  667,  note;  Sillars 
V.  Collier,  151  Mass.  50,  6  L.R.A.  680,  23 
N.  E.  723. 


Carroll,  J.,  delivered  the  opinion  of  the 
court : 

The  plaintiff,  who  is  the  appellant  here, 
brought  suit  against  the  defendant,  now 
appellee,  to  recover  damages  for  an  alleged 
slander.  The  defendant  is  an  attorney  at 
law,  and  the  petition  charged  that  in  the 
courthouse,  while  making  the  opening  state- 
ment in  a  case,  he  falsely  and  maliciously 
spoke  of  and  concerning  the  plaintiff  the 
following  words,  to  wit:  'In  this  case  the 
only  question  is  whether  a  corporation  can 
get  justice  in  Pike  county.  No  longer 
than  yesterday  I  heard  a  case  tried  in  this 
court  of  Carl  Massy  against  the  Allegheny 
Coke  Company  and  John  Fuller,  in  which 
the  jury  turned  in  a  verdict  under  their 
oaths  against  the  Allegheny  Coke  Company 


truth,  or  that  he  sold,  directly  or  indirectly, 
the  appointment  of  clerk,  is  libelous.  Rob- 
bins  V.  Treadway,  2  J.  J.  Marsh,  540,  19 
Am.  Dec.  152. 

But  opprobrious  words  spoken  of  a  judge 
are  not  libelous.     Ibid. 

A  publication  charging  a  judge  with  im- 
proprieties, which  would  be  bo  cause  of  im- 
peachment or  address,  is  no  more  actionable 
than  if  made  against  a  private  citizen.  Ibid. 
This  is  the  law  •even  of  England.  It  must 
be  so  in  this  land  of  republican  equality. 
Ibid. 

In  Tappan  v.  Wilson,  7  Ohio,  pt.  1,  p.  191, 
it  does  not  seem  that  the  publication  which 
was  held  not  libelous  was  made  concerning 
the  plaintiff  as  judge. 

In  Briggs  v.  Garrett,  111  Pa.  404,  66  Am. 
Rep.  274,  2  Atl.  613,  the  alleged  libel  was 
published  concerning  a  judge  as  a  candidate 
foif  re-election,  and  the  case  is  concerned 
chiefly  with  the  question,  in  what  manner 
and  to  what  extent  the  fitness  of  a  candi- 
date for  a  public  office  may  be  discussed  by 
the  people,  whose  votes  may  elect  or  defeat 
him. 

Ames  V.  Hazard,  6  R.  I.  336,  subsequent 
appeal  in  8  R.  I.  143,  was  an  action  for 
libel  against  the  plaintiff  in  his  office  of 
chief  justice  of  the  supreme  court  of  Rhode 
Island,  and  reporter  of  its  decisions.  The 
case,  however,  decides  nothing  peculiar  to 
cases  of  the  type  now  under  consideration, 
being  concerned  with  the  sufficiency  of  a 
plea  attempting  to  justify  the  alleged  libel 
complained  of.  And  see  in  the  same  con- 
nection Royce  v.  Maloney,  57  Vt.  826,  68  Vt. 
437,  6  Atl.  393.  And  see  also  Harris  v. 
Lawrence,  1  Tyler  (Vt.)  156;  Harris  v. 
Huntington,  2  Tyler  (Vt.)  129,  4  Am.  Dec. 
728;  Culver  v.  Van  Anden,  4  Abb.  Pr.  375; 
Van  Nesa  v.  Hamilton,  19  Johns.  349;  Fer- 
ret V.  New  Orleans  Times  Newspaper,  26 
La.  Ann.  170;  Turrill  v.  Dolloway,  17  Wend. 
426,  subsequent  appeal  in  26  Wend.  383. 

— slander. 

To  say  of  one  that  he  has  been  a  corrupt 
judge  and  justice,  and  has  taken  bribes  of 
many  persons,  is  actionable.    Pepper  v.  Gay, 
Lutw.  pt.  2,  p.  538. 
L.R^.1915D. 


And  words  charging  a  judge  with  using 
undue  influence  and  violating  his  oath,  for 
which  he  ought  to  be  removed  from  office, 
were  held  actionable  in  Hook  v.  Hackney, 
16  Serg.  &  R.  385,  without  colloquium  or 
innuendo. 

One  said  that  my  Lord  Chief  Baron  can- 
not hear  of  one  ear  colloquio  prwhihito  of 
his  administration  of  justice;  and  it  was 
adjudged  actionable.  Alleston  v.  Moor, 
Het.  167  {dictum).  It  would  have  been 
otherwise  if  they  had  said  nothing  of  his 
justice.     Ibid. 

And  it  seems  that  to  say  of  an  admiralty 
judge  that  a  sentence  was  corruptly  given 
by  him  is  actionable.  See  Caesar  v.  Curseny, 
Cro.  Eliz.  pt.  1,  p.  306. 

Justice  of  peace — libel. 

A  newspaper  account  describing  what  pur- 
ported to  be  a  scene  between  a  justice  of  the 
peace  and  a  prisoner,  in  which  the  justice, 
aroused  to  anger  by  the  prisoner's  dis- 
respect, left  the  bench  and  violently  assault- 
ed the  prisoner,  was  libelous  per  ae.  O'Leary 
V.  New  York  News  Pub.  Co.  61  App.  Div.  2, 
64  N.  Y.  Supp.  327.  Against  the  conclusion 
of  the  trial  judge  that  the  language  of  the 
publication  was  not  so  actionable,  the  court 
said:  "The  publication  charged  the  plain- 
tiff, while  in  the  exercise  of  his  functions  as 
a  justice  of  the  peace,  with  having  com- 
mitted an  assault  upon  a  prisoner  who  stood 
arraigned  before  him.  The  fact  that  the 
prisoner  had  treated  him  with  derision  was 
no  justification  for  a  personal  attack  by  the 
plaintiff,  nor  was  such  attack  justified  or 
excused  by  the  fact  that  the  prisoner  started 
to  leave  the  room.  According  to  the 
article,  the  constable  who  had  brought  the 
prisoner  to  court  was  present  throughout 
the  entire  altercation,  and  nothing  is  stated 
in  the  article  disclosing  the  slightest  neces- 
sity of  any  effort  on  the  part  of  the  justice 
to  detain  the  prisoner.  On  the  contrary,  the 
action  attributed  to  the  plaintiff  by  this 
publication,  if  not  palliated  by  facts  which 
do  not  appear  in  the  published  statement, 
would  warrant  the  removal  of  the  justice 
from  office.    In  slander,  it  is  a  general  rule 


682 


KENTUCKY  COURT  OF  APPEALS. 


and  found  in  favor  of  John  Fuller,  which 
they  knew  to  be  wrong.  That  verdict  was 
a  travesty  on  justice  and  a  shame  and  a 
disgrace  to  the  community." 
.  It  was  averred  "that  the  plaintiff  was, 
at  the  time  the  words  were  spoken,  one  of 
the  regular  jurors  of  the  court,  and,  as 
such,  had  been  selected  and  sworn  as  re- 
quired by  law  to  try  the  said  case  of  Carl 
Massy  against  the  Allegheny  Coke  Com- 
pany and  John  Fuller,  and,  as  such  juror, 
had  tried  said  case  and  returned  a  verdict 
against  tlie  said  Allegheny  Coke  Company 
and  for  John  Fuller;  that  this  defendant  as 
an  attorney  at  law  represented  said  Alle- 
gheny Coke  Company  in  said  case,  and,  chaf- 
ing under  the  defeat  of  his  client,  made  said 
statement  for  the  express  and  only  purpose 


of  insulting  and  slandering  the  jury  that 
tried  said  case  of  Massy  against  the  Alle- 
gheny Coke  Company;  that  •  said  words 
were  used  by  defendant  in  stating  the  case 
of  Coleman  against  the  Chesapeake  &  Ohio 
Railway,  and  had  no  relevancy  to  or  place 
in  said  case,  and  defendant  purposely  di- 
gressed from  said  case  to  insult  and  slander 
the  jury  that  tried  the  Allegheny  company 
case." 

And  further  averred:  "That  defendant 
meant  to  and  did  charge  the  plaintiff  with 
the  crime  of  perjury,  and  further  meant 
to  charge  that  he  had  wilfully  and  know- 
ingly violated  the  oath  that  he  had  taken 
to  try  the  issues  joined  and  a  true  verdict 
render  in  said  case,  and  had  returned  a  ver- 
dict which  he  knew  to  be  wrong;  that  said 


that  words  not  actionable  in  themselves  are 
not  actionable  when  uttered  of  one  in  an 
office,  unless  they  touch  him  in  his  office. 
Kinney  v.  Nash,  3  N.  Y.  177.  This  rule  is 
invoked  in  behalf  of  the  respondent  in  the 
present  action,  although  the  defamatory 
words  complained  of  here  were  in  writing. 
Assuming  that  it  applies  to  libel  as  well  as 
slander,  there  are  two  reasons  why  it  can- 
not aid  the  defendant  here,— one  is  that  the 
words  published  are  actionable  of  them- 
selves, as  relating  to  the  plaintiff  in  his  in- 
dividual as  distinguished  from  his  official 
character,  for  the  reason  that  they  charge 
him  with  an  offense  against  the  criminal 
law;  to  wit,  an  assault.  The  other  is  that 
they  do  'touch  him  in  his  office,'  and,  if  true, 
would  manifest  his  unfitness  to  hold  it. 
We  think  that  the  language  of  the  article 
published  by  the  defendant  was  actionable 
'per  86,  and  that  it  was  error  to  dismiss  the 
complaint." 

In  Clifton  v.  Lange,  108  Iowa,  472,  79  N. 
W.  276,  a  newspaper  publication  charging 
plaintiff,  a  justice  of  the  peace,  with  dis- 
honesty in  office,  in  helping  in  a  ''rotten  and 
infernal  steal,"  was  conceded  to  be  libelous 
and  actionable  per  ae. 

Such  publication  was  not  privileged  as 
criticism  of  an  official  act  of  a  public  officer, 
for  the  reason  that  it  contained  an  attack 
upon  the  private  character  of  the  plaintiff. 
Ibid. 

To  write  of  a  magistrate,  that  "as  chair- 
man of  a  finance  committee,  he  audited  ac- 
counts containing  items  of  upwards  of  £12,- 
000  for  the  nominal  purpose  of  furnishing 
lodgings,  plate,  etc.,  for  the  judges,  but 
which  expenditure  was  in  reality  to  find  ac- 
commodation for  the  magistrates,  as  the 
sheriff  always  found  the  judges  suitable 
lodgings  without  putting  the  county  to  any 
expense,"  was  held  actionable  in  Adams  v. 
Meredew,  3  Younge  &  J.  219. 

But  an  affidavit  filed,  praying  for  leave 
to  appeal  from  a  judgment  rendered  by  a 
justice  of  the  peace,  and  alleging  that  the 
testimony  was  concluded  after  dark  on  the 
day  of  the  trial;  that  thereupon  the  justice 
announced  an  adjournment,  but  for  no 
definite  time;  that  all  the  parties  left  the 
L.R.A.1915D. 


justice's  office;  that  the  attorney  for  the  de- 
fendant was  sick  for  several  days  there- 
after, and  unable  to  attend  to  business ;  that 
judgment  was  rendered  on  the  day  the  case 
was  tried;  that  the  affiant  was  deceived 
thereby;  and  that  by  reason  thereof,  and  by 
the  sickness  of  the  attorney,  the  defendant 
was  prevented  from  taking  an  appeal  with- 
in the  statutory  time,— 5ioes  not  charge 
fraud  and  dishonesty  upon  the  justice,  and 
is  not  libelous  per  ae.  Murphy  v.  Nelson, 
94  Mich.  564,  64  N.  W.  282.  The  court 
said:  "A  judgment  may  in  fact  be  a  fraud 
upon  the  rights  of  the  party  against  whom 
it  is  rendered,  while  the  judicial  officei 
rendering  it  may  have  acted  in  entire  good 
faith.  It  would  certainly  lead  to  strange 
results  if  litigants  could  not  allege,  in  the 
pleadings  and  papers  necessary  to  obtain  re- 
view of  judgments,  that  such  judgments 
were  in  fact  a  fraud  upon  their  rights,  with- 
out charging  corruption  and  fraud  upon  the 
judicial  officers  rendering  them." 

And  where  a  paper  was  written  for  the 
purpose  of  preventing  the  reappointment  of 
a  justice  of  the  peace  to  office,  and  stating 
that  his  general  character  and  reputation 
were  such  as  to  make  him  unfit  for  such 
appointment,  and  there  was  reasonable  and 
probable  cause  for  writing  the  said  paper, 
the  plaintiff  in  an  action  of  libel  was  not 
entitled  to  recover.  Clark  v.  Ford,  1  Hayw. 
&  H.  6,  Fed.  Cas.  No.  2,820. 

In  Miner  v.  Detroit  Post  &  Tribune  Co. 
49  Mich.  358,  13  N.  W.  773,  where  the  al- 
leged libel  consisted  of  refiections  upon  the 
plaintiff's  conduct  as  a  police  justice, — the 
substance  of  which  was  that  when  a  com- 
plaint had  been  filed  in  his  court  against 
a  Chinaman,  the  justice,  without  the  assent 
of  the  complainant,  had  inserted  the  name 
of  another  and  different  Chinaman;  that 
though  the  evidence  completely  exonerated 
this  second  man,  he  was  held  for  trial  under 
heavy  bonds;  that  such  holding  was  an  in- 
excusable outrage;  that  if  the  justice  w^ould 
discharge  his  duty  on  the  complaints  for 
violations  of  the  liquor  and  gambling  laws, 
people  would  be  more  lenient  in  their  judg- 
ment of  him,  but  instead  of  so  doing  he 
turns  upon  a  helpless  Chinaman,  who  has 
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words  were  spoken  in  the  courl^iouse  and 
in  the  presence  of  the  court,  the  jurors, 
and  the  bar,  and  a  large  erowd  of  pet>ple 
there  assembled;  that  said  words  were 
spoken  of  plaintiff  as  a  juror,  an  officer  of 
the  court,  and  were  used  to  falsely  leave 
the  impression  on  those  who  heard  them 
that  plaintiff  was  a  perjurer  and  had  been 
false  to  his  trust  as  an  officer  of  the  court; 
that  by  reason  of  the  use  of  said  words  by 
defendant  as  aforesaid  the  plaintiff  has  suf- 
fered great  disgrace,  humiliation,  and  loss 
of  character  and  reputation,  to  his  great 
damage." 

This  petition  was  dismissed  on  demurrer, 
and  the  plaintiff  is  here  on  appeal. 

We  think  it  Was  highly  improper  for  the 
defendant,  as  an  attorney  and  officer  of  the 


touTtf  to  go  out  of  his  way  and  assail  in  the 
manner  alleged  a  jury  because  they  had,  in 
another  case  in  which  he  was  also  engaged 
as  an  attorney,  returned  a  verdict  against 
his  client,  and>  considering  the  place,  and 
circumstances  under  which  the  words  were 
spoken,  it  may  well  be  admitted  that  they 
were  calculated  to  wound  the  feelings  of 
the  plaintiff  and  subject  him  to  at  least 
some  measure  of  ridicule  and  reproach. 

And  we  are  also  satisfied  that  appellee 
should  not  be  protected  in  this  assault  on 
the  jury  by  the  law  of  qualified  or  abso- 
lute  privilege.  The  fact  that  he  was  an 
attorney,  and  that  the  words  complained  of 
were  spoken  in  the  course  of  an  argument 
or  statement  he  was  making,  do  not  furnish 
any  excuse  for  his  attack  of  the  jury  that 


no  political  influence, — ^the  trial  court  ruled 
that  so  much  of  the  defamatory  article  as 
related  to  the  enforcement  of  the  liquor  and 
gambling  laws  was  privileged,  but  that  the 
imputations  concerning  the  holding  for  trial 
of  the  Chinaman  were  not.     The  appellate 
court,   overruling  this   in    an    opinion    by 
Cooley,  J.,  said:     "When  a  judge  orders  a 
man    into    confinement    without    a    charge 
against  him,  he    deprives    him    of    liberty 
without  due  process  of  law;   and  in  doing 
so  violates  the  earliest  and  most  important 
guaranty  of  constitutional  freedom.     When 
in  a  case  where  bail  is  of  right,  he  demands 
security   in   a   sum  which,   considering  the 
position   in   life   and   probable   means   and 
ability  to  give  it,  of  the  person  accused,  is 
altogether  beyond  his  power,  the  demand  is 
unreasonable,  and  for  that  reason  is  repug- 
nant to  a  further  provision  of  the  Constitu- 
tion, the  importance  of  which  is  only  second 
to  the  other.    There  must  be  some  great  and 
most  serious  defect  in  the  administration  of 
the  law  when  such  things  can  take  place, 
and  the  matter  is  one  which  concerns  every 
member  of  the  political  community;  for  if 
constitutional  principles  fail  to  protect  the 
most  humble  of  the  people,  they  protect  no 
one.     The  defendant  contends  that  to  call 
public  attention  to  what    so    vitally    con- 
cerns the  public  is  matter  of  privilege;  and 
that,  by  presumption  of  law,  its  motives  in 
doing  so  must  be  deemed  proper,  and  not 
actuated  by  malice.    The  trial  judge  denied 
this  claim  altogether.     In  doing  so  he  put 
the  case  upon  precisely  the    same    footing 
with  publications  which  involve  merely  pri- 
vate gossip  and  scandal.    The  truth  was  al- 
lowed to  be  a  defense,  if  made  out,  and  so  it 
Would  have  been  if  the    injurious    charge 
which  was  published  had  been  one  in  which 
the  public  was  not  concerned.     If  there  is 
no  difference  in  moral  quality  between  the 
publication  of  mere  personal  abuse  and  the 
discussion  of  matters  of  grave  public  con- 
cern, then  this  judgment  may  be  right,  and 
should  be  affirmed.     But  it  is  very  certain, 
I  think,  that  no  declaration  of  this  or  any 
other  court  can  convince  the  common  reason 
that  the  distinction  is  not  plain  and  palpa- 
ble.    Few  wrongs  can  be  greater  than  the  ^ 
L.R.A.1915D. 


public  detraction  which  has  only  abuse,  or 
the  profit  from  abuse,  for  its  object.  Few 
duties  can  be  plainer  than  to  challenge  pub- 
lic attention  to  the  official  disregard  of  the 
principles  which  protect  public  and  personal 
liberty.  I  know  of  nothing  more  likely  to 
encourage  the  license  of  a  dissolute  press 
than  to  establish  the  principle  that  the  dis- 
cussion of  matters  of  general  concern  in- 
volving public  wrongs  and  the  publication 
of  personal  scandal  come  under  the  same 
condemnation  in  the  law ;  for  this  inevitably 
brings  the  law  itself  into  contempt  and  cre- 
ates public  sentiment  against  its  enforce- 
ment. If  a  law  is -to  be  efficiently  enforced 
the  approval  of  the  people  must  attend  its 
penalties,  and  there  must  be  some  presump- 
tion at  least  that  an  act  which  it  punishes 
involves  some  elements  of  wrongdoing.  If 
prima  facie  the  punishment .  is  as  likely  to 
be  inflicted  for  a  right  act  as  for  a  wrong 
act,  the  violation  of  law  will  not  only  be 
without  disgrace,  but  the  reckless  libeler, 
when  ranked  by  the  law  in  the  same  com- 
pany with  respectable  and  public-spirited 
journalists,  will  shield  himself  to  some  ex- 
tent behind  their  commendable  public  spirit, 
and  will  find  some  protection  for  his  license 
in  the  public  opinion  which  condemns  the 
law  which  it  cannot  respect.'' 

Where  the  complaint  in  an  action  for  libel 
alleges  that  the  libelous  publication  meant 
not  only  to  impute  to  the  plaintiff  corrup- 
tion and  official  malfeasance  on  the  trial  of 
the  particular  cause  mentioned,  in  his  action 
on  that  occasion,  but  that  it  was  habitual 
for  him  to  thus  act  in  administering  his 
judicial  duties,  evidence  of  how  he  acted 
on  other  occasions  in  administering  his  ju- 
dicial duties  is  pertinent  to  so  much  of  the 
charge  as  imputes  to  the  plaintiff  the 
habitual  abuse  of  his  authority.  Davis  v. 
Lyon,  91  N.  C.  444. 

Mix  y.  Woodward,  12  Conn.  262,  is  not  re- 
garded as  in  point  in  this  note,  for  it  seems 
that  the  plaintiff  in  that  case  was  not  a  ju- 
dicial officer  at  the  time  of  the  alleged 
libel,  which  was  to  the  alleged  effect  that 
the  plaintiff  "was  deprived  of  a  two-penny 
justiceship  for  malpractice  in  packing  a 
jury." 
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returned  the  verdict  in  another  suit  pending 
in  the  court.  The  privilege  ihat  protects 
an  attorney  extends  only  to  speeches  made 
by  him  that  are  pertinent  to  the  case  in 
which  he  is  engaged  when  the  remarks  are 
made.  It  fortunately  does  not  license  him 
to  go  entirely  out  of  the  record  and  assail 
other  persons  having  no  manner  of  connec- 
tion with  the  case  in  which  he  is  employed. 
If  it  did,  it  would  place  in  the  power  of 
an  attorney  the  right  to  malign  at  will 
those  who  had  incurred  his  displeasure, 
and  permit  him  to  defame  and  scandalize 
all  who  might  oome  within  the  circle  of 
his  enmity.  The  extent  to  which  an  attor- 
ney is  privileged  from  suit  for  slander  and 
the  limitation  upon  this  privilege  are  well  I 
stated  in  Sebree  v.  Thompson,  126  Ky.  223, 


11  L.R.A.(N.S.)  723, 103  S.  W.  374,  16  Ann. 
Cafi.  770,  where  the  court,  after  setting 
down  the  privil^es  of  an  attorney,  said  he 
would  not  be  protected  if  lie  availed  him- 
self "of  his  situation  to  gratify  private 
malice  by  uttering  slanderous  expressions, 
either  against  a  party,  witness,  or  third  per- 
son, which  have  no  relation  to  the  cause  or 
subject-matter  of  the  inquiry."  To  the  same 
effect  are  Morgan  v.  Booth,  13  Bush,  480; 
Gaines  v.  ^tna  Ins.  Co.  104  Ky.  695  47 
S.  W.  884;  Stewart  v.  Hall,  83  Ky.  375; 
Monroe  v.  Davis,  118  Ky.  806,  82  S.  W. 
450. 

The  words  spoken  not  being  privileged, 
the  remaining  question  is:  Are  they  action- 
able? On  behalf  of  the  appellant  it  is  in- 
sisted that  they  are  actionable  per  se;  or,  if 


—  slander. 

Words  spoken  of  a  justice  of  the  peace 
and  characterizing  him  as  "a  damned  fool 
of  a  justice"  are  actionable  per  ae,  Spier- 
ing  v.  Androe,  45  Wis.  330,  30  Am.  Rep.  744. 
The  court  said:  "Certainly  the  language 
used  by  the  defendant  imputed  a  want  of 
capacity  and  ability  on  the  part  of  the 
plaintiff  to  discharge  properly  the  duties  of 
his  office,  and  was  calculated,  if  believed  by 
his  hearers,  to  diminish  public  confidence  in 
him  as  a  justice.  We  are  not  yet  prepared 
to  say  that  the  citizen,  in  the  exercise  of 
his  right  to  criticize  the  acts  and  qualifi- 
cations of  those  holding  office,  may  publicly 
make  false  and  malicious  charges  as  to  their 
honesty,  or  their  capacity  to  discharge  the 
duties  of  the  offices  held  by  them,  l^ough 
the  citizen  has  the  right  to  criticize  those  in 
office,  and  a  just  and  truthful  criticism  may 
be  a  wholesome  corrective  of  abuses  of  of- 
ficial positions,  such  criticism  ^ould  be 
honest,  and  founded  upon  truth,  and  not 
falsehood." 

To  render  words  actionable  per  se,  when 
spoken  in  reference  to  the  official  character 
or  action  of  a  person  holding  an  office  of 
profit,  it  is  not  necessary  that  they  should 
import  a  crime,  but  it  is  sufficient  if 
they  charge  incapacity,  or  want  of  in- 
tegrity or  corruption  in  the  officer.  Gove 
V.  Blethen,  21  Minn.  80,  18  Am.  Rep.  380. 
The  reason  for  this  rule  seems  to  be  thus: 
When  an  office  is  lucrative,  words  which  re- 
flect upon  the  integrity  or  the  capacity  of 
the  officer  render  his  tenure  precarious,  and 
are  therefore  a  detriment  in  a  pecuniary 
point  of  view.     Ibid. 

In  Gove  v.  Blethen,  supra,  the  slander 
complained  of  was  in  the  following  terms: 
"Gove  perjured  himself  in  deciding  the  suit 
of  Whitcomb  against  me.     And    I    will    be 

d d  if  I  will  believe  him  under  oath;  for 

he  has  decided  against  me  contrary  to  all 
law  and  evidence,  and  it  is  the  G— d  d-— est 
erroneous  decision  I  ever  saw  any  justice 
give,  and  it  was  a  d — d  outrage,  and  it  was 
done  for  spite."  The  court  said:  **There 
can  be  no  doubt,  we  think,  that  the  words 
stated  in  the  complaint  are  in  themselves 
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actionable,  and  are  within  both  the  reason 
and  the  letter  of  the  rule.    The  charge  that 
the  plaintiff  perjured  himself  in  deciding  the 
suit  referred  to  against  the  defendant^  while 
it  does  not  charge  a  technical  perjury,  does 
charge  that  the  plaintiff  violated  his  official 
promissory  oath.     Gen.  Stat.  chap.  9,  §  2. 
A  charge  of  this  nature  is  in  itself  action- 
able.    Hopkins  v.  Beedle,  1  Caines,  347,  2 
Am.  Dec.  191;  Aston  v.  Blagrave,  1  Strange, 
617,  2  Ld.  Raym.  1369;   Rex  v.  Pocock,  2 
Strange,  1157;   Kent  v.  Pocock,  2  Strange, 
1168;  3  Burl's  J.  P.  18th  ed.  29.     But  the 
words  spoken  in  this  case  go  further.    They 
charge  against  the  plaintiff  not  only  a  viola- 
tion of  his  official  oath,  but  that  the  decision 
was  erroneous,  contrary  to  all  law  and  evi- 
dence, and  rendered  against  the  defendant 
for  spite.    A  decision  of  this  character  must 
necessarily  be  corrupt    and    malicious.     If 
made  by  a  justice  of  the  peace  in  a  case  of 
which  he  had  jurisdiction,  it  would  consti- 
tute an  offense  against  public  justice,  for 
which  he  would  be  liable  to  indictment  and 
removal  from  office.     4  BI.  Com.  141;  Rus- 
sell, Crimes,   45,  136 ;    People  v. .  Coon,   15 
Wend.  277;  Gen.  Stat.  chap.  91,  §  8;  chap. 
9,  §  2.    The  words,  therefore,  charge  not  only 
corruption  and  a  want  of  integrity  against 
the  plaintiff,  but  also  a  criminal  offense." 

And  in  this  case,  where  the  language  of 
the  complaint  was  that  the  slanderous  dis- 
course was  "of  and  concerning  the  said 
plaintiff  in  the  execution  of  his  said  office 
of  justice  of  the  peace,  and  of  and  concern- 
ing a  decision  the  plaintiff  had  then  recently 
made  in  a  suit  before  him  as  such  justice  of 
the  peace,  wherein  one  O.  P.  Whitcomb  was 
plaintiff  and  the  said  defendant  was  defend- 
ant," etc.,  it  was  held  that  the  allegations 
of  the  complaint  imported  that  the  plain- 
tiff as  a  justice  of  the  peace  had  jurisdiction 
of  the  action  mentioned  therein,  and,  as  such 
justice  of  the  peace,  had  made  the  decision 
referred  to. 

The  words,  ''partial  justice,"  touch  a  jus- 
tice of  the  peace  in  his  office  and  for  them 
an  action  lies.  Kemp  v.  Housgoe,  Cro.  Jac. 
90. 

And  words  charging  a  magistrate  with 
having  procured  a  perscm  to  take  a  false 
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not,  they  are  actionable  because  spoken  of 
the  appellee  in  respect  to  an  office. 

In  Williamj  v.  Riddle,  145  Ky.  459,  36 
L.R.A.(N.S.)  974,  140  S.  W.  661,  Ann.  Cas. 
1913B,  1151,  it  is  said  that  "in  the  follow- 
ing cases  only  were  words  slanderous,  or  ac- 
tionable per  86:  (1)  Words  falsely  spoken 
imputing  a  commission  of  a  crime  involving 
moral  turpitude,  for  which  the  party  might 
be  indicted  and  punished;  (2)  words  im- 
puting an  infectious  disease,  likely  to  ex- 
clude him  from  society;  (3)  words  imput- 
ing unfitness  to  perform  the  duties  of  an 
office  or  employment;  (4)  words  prejudic- 
ing him  in  his  profession  or  trade;  (5) 
words  tending  to  disinherit  him.  'In  all 
other  cases  spdcen  words  are  either  (a)  not 


actionable  at  all,  or  only  actionable  (b)  on 
proof  of  special  damage.' " 

Adopting  this  definition  of  actionable 
words,  w«  think  it  is  apparent  that  the 
words  charged  must  come  under  the  first 
class,  or  they  cannot  be  treated  as  action- 
able.  Or,  to  put  it  in  another  way,  unless 
the  words  spoken  impute  the  commission  of 
a  crime  involving  moral  turpitude  for  which 
the  jurors,  including  the  plaintiff,  might  be 
indicted  and  punished,  they  do  not  furnish 
the  basis  for  a  suit  for  slander,  although 
we  are  quite  sure  that,  if  words  were  spoken 
generally  of  a  jury  or  applied  to  a  jury 
as  a  whole  that  did  impute  to  the  jury  a 
violation  of  §  2256  of  the  statute,  or  the 
commission  of  some  crime-  involving  moral 
turpitude  for  which  the  individual  members 


oath  before  him  touch  him  in  his  office^  and 
are  actionable.  Chetwind  v."  Meeston,  Cro. 
Jac.  308. 

It  is  actionable  to  say  of  a  justice  of  the 
peace  in  his  official  capacity — 

— "I  have  often  been  with  Sir  John  Isham 
for  justice,  but  never  could  get  any  at  his 
hand  but  injustice,"  Isham  v.  York,  Crc. 
Car.  15; 

—that  he  is  '^half-eared"  and  "will  only  hear 
<m  one  side,"  Masham  v.  Bridges,  Cro.  Car. 
223; 

— "Mr.  Hassett  did  seek  my  life,  and  of- 
fered 10  shillings  to  the  under  sheriff  to 
impanel  a  specif  jury  that  might  find  me 
guilty  of  the  felony,"  Bleverhassett  v.  Bas- 
poole,  Cro.  Eliz.  pt.  1,  p.  313; 

— "He  is  forsworn  justice,  and  not  fit  to 
sit  upon  a  bendi,"  and  no  colloquium  is  need' 
ed,  for  by  the  words  themselves  it  appears 
they  were  spoken  of  the  plaintiff  in  respect 
of  his  office,  Carn  v.  Osgood,  1  Lev.  280; 

— ^"Thou  are  a  false"  or  "a  lewd  justice," 
or  "Thou  dealest  corruptly,"  or  "Thou  dost 
not  administer  true  justice,"  Wright  v. 
Morehouse,  Cro.  Eliz.  pt.  1,  p.  358; 

— that  "he  for  malice  and  spleen  did  many 
times  wrest  the  law,  and  prevent  justice  to 
serve  his  own  turn,"  Beamond  v.  Hastings, 
Cro.  Jac.  240; 

— ^that  he  has  given  secret  warning  to  a 
person  against  whom  he  has  issued  a  war- 
rant, that  he  might  absent  himself,  Burton 
V.  Tokin,  Cro.  Jac.  143; 

— "He  is  a  knave,  a  busy  knave,  for 
searching  after  me,  and  I  will  make  him 
give  me  satisfaction  for  plundering  me," 
Prowse  V.  Wilcox,  3  Mod.  163; 

— "He  makes  use  of  the  King's  commis- 
sion to  worry  men  out  of  their  estates," 
Newton  v.  Stubbs,  3  Mod.  71 ; 

—"Mr.  Kent  is  a  rogue,"  K«nt  v.  Pocook, 
2  Strange,  1168; 

— ^that  he  is  a  rascal,  a  villain,  and  a  liar, 
Aston  V.  Blagrave,  1  Strange,  617,  2  Ld. 
Raym.  1369; 

— that  he  was  privy  to  the  theft  of  a 
horse,  Lassels  v.  Lassels,  F.  Moore,  401; 

— that  he  received  money  of  a  thief  who 
was  apprehended  and  brought  before  him  for 
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stealing  sheep,  to  let  the  thief  escape  and 
keep  him  from  jail,  Marriner  v.  Cotton,  F. 
Moore,  695.  And  see  Hilliard  v.  Constable, 
F.  Moore,  418. 

It  is  actionable  to  say  of  one  who  is  a  jus- 
tice of  the  peace,  deputy  lieutenant  of  a 
county,  and  a  candidate  for  a  seat  in  Parlia- 
ment, "He  is  a  Jacobite,  and  for  bringing  in 
the  Prince  of  Wales,  and  Popery,  to  the  de- 
stroying of  our  nation."  How  v.  Prinne, 
2  Ld.  Raym.  812. 

To  sustain  an  action  for  words  spoken  of 
a  magistrate  which  are  not  actionable  per  ae, 
they  must  appear  to  have  been  spoken  of 
him  in  his  official  character,  and  it  is  not 
enough  that  they  tend  to  injure  him  in  his 
office.  Van  Tassel  v.  Capron,  1  Denio,  250, 
43  Am.  Dec.  667.  The  court  said:  "It  is 
the  privilege  of  the  vulgar  to  use  coarse 
and  abusive  language;  and  no  action  will 
lie  for  calling  a  man  such  opprobrious 
names  as  liar,  cheat,  rascal,  swindler,  black- 
leg, and  the  like.  Nor  will  such  words  be 
actionable  though  spoken  of  one  who  holds 
an  office,  or  exercises  some  trade  or  profes- 
sion, unless  they  are  spoken  of  and  touch 
him  in  his  office  or  calling.  It  is  not  enough 
that  the  words  may  tend  to  injure  him  in 
his  office  or  calling,  unless  they  are  spoken 
of  him  in  his  official  or  business  character." 

Calling  a  magistrate  a  "damned  black- 
ly," and  charging  him  with  being  in  a 
"combined  company  to  cheat  strangers,"  is 
not  actionable  where  no  official  misconduct 
or  neglect  of  official  duty  is  alleged  against 
him.    Ibid. 

Charging  a  magistrate  with  omitting  to 
give  information  to  a  judgment  plaintiff  in 
his  court,  that  his  execution  has  not  been  re- 
turned in  time,  and  that  therefore  he  has 
a  right  of  action  against  the  constable, 
where  it  is  not  charged  that  he  possessed 
such  information,  or  was  requested  to  make 
it,  imputes  no  neglect  of  official  duty,  and 
is  not  actionable.    Ibid. 

Speaking  of  a  magistrate  as  "squire"  in 
using  opprobrious  words  concerning  him  is 
mere  deacripiio  peraonas,  and  does  not  im- 
port that  the  words  are  spoken  of  him  in  re- 
spect of  office.  Ibid.  It  means  no  more,  the 
court  said,  than  would  be  signified  by  the 
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might  be  indicted  and  punished,  an  action 
would  lie  by  any  member  of  the  jury,  al- 
though no  one  of  them  was  designated  by 
name  in  the  spoken  words.  Levert  v.  Daily 
States  Pub.  Co.  123  La.  694,  23  L.R.A. 
(N.S.)  726,  131  Am.  St.  Rep.  366,  49  So. 
206;  Palmerlee  v.  Nottage,  119  Minn.  361, 
42  L.R.A.(N.S.)  870,  138  N.  W.  312; 
Lathrop  v.  Sundberg,  65  Wash.  144,  25 
L.R.A.(N.S.)  381,  104  Pac.  176. 

The  substance  of  the  words  spoken  is 
that  the  jury  in  the  Allegheny  Coke  Com- 
pany Case  returned  a  verdict  which  they 
knew  to  be  wrong.  But  these  words,  how- 
ever reprehensible,  did  not  impute  to  the 
jury  the  commission  of  any  offense  for 
which  they  might  be  indicted  and  punished. 
So  far  as  we  are  advised,  except  in  the  in- 
stance we  will  presently  point  out,  a  juror 
cannot  be  subjected  to  punishment  for  any 


decision  he  may  render.  He  is  not  answer* 
able  to  any  other  tribunal  for  his  finding, 
and  the  motives  that  influenced  him  cannot 
be  made  the  subject  of  a  criminal  investi- 
gation. 1  Bishop,  New  Crim.  Law,  §  462; 
Yates  V.  Lansing,  5  Johns.  282. 

It  is,  however,  provided  in  §  2256  of  the 
Kentucky  Statutes  that  "if  a  juror  in  any 
case  shall  take  or  agree  to  take  anything, 
directly  or  indirectly,  to  give  or  refrain 
from  giving  his  verdict,  or  shall,  from  fa- 
voritism or  corrupt  partiality,  give  or  re- 
frain from  giving  his  verdict,  and  shall  be 
thereof  convicted,  such  juror  shall  not  there- 
after serve  on  any  jury,  and  shall  be  fined 
$100  and  a  sum  equal  to  ten  times  the 
amount  received  or  agreed  to  be  received." 

If,  therefore,  the  words  spoken  had 
charged  this  jury  with  having  taken  or 
agreed    to    take    anything,    directly    or    in- 


use  of  the  plaintifTs  baptismal  name  in 
the  same  place. 

The  words,  ''Squire  Oakley  is  a  damned 
rogue,"  spoken  of  a  magistrate  not  in  his 
official  capacity,  are  not  actionable.  Oakley 
V.  Farrington,  1  Johns.  Cas.  129,  1  Am.  Dec. 
107. 

And  see  Lindsey  v.  Smith,  7  Johns.  359, 
where  the  words  charged  the  magistrate 
with  having  been  **feed,"  and  stated  that  de- 
fendant ''could  do  nothing  when  the  magis- 
trate was  in  that  way  against  him." 

Holding  that  the  words,  "He,  one  of  our 
little  Chowan  justices  of  the  peace,  was 
taken  up  a  few  nights  ago  playing  cards 
with  n^ro  Quomana,  in  a  rookery  box,  and 
committed  to  jail,  and  remained  there  until 
next  day  9  or  10  o'clock,  and  then  was 
turned  out  and  split  for  the  country,"  were 
not  actionable,  the  court  in  McGuire  v. 
Blair,  4  N.  C.  (2  Car.  Law  Repos.  443) 
said:  "The  words  stated  in  the  declaration 
to  have  been  spoken  by  the  defendant  are 
not  in  themselves  actionable,  as  they  impute 
no  crime  which,  if  true,  would  subject  the 
plaintiff  to  infamous  punishment.  And  it 
is  not  charged  in  the  declaration  that  the 
plaintiff  was  a  justice,  or  that  they  were 
spoken  of  him  in  relation  to  his  office. 
There  must,  therefore,  be  judgment  for  the 
defendant." 

Calling  a  justice  of  the  peace  "a  basket 
justice"  was  held  not  actionable  in  Kemp  v. 
Housgoe,  Cro.  Jac.  90,  on  the  ground  that 
"one  may  take  presents  of  victuals  without 
offense." 

In  Hoi  lis  V.  Briscow,  Cro.  Jac.  68,  it  was 
held  not  actionable  to  say  of  a  magistrate 
that  he  "is  a  rascally  villain  and  keeps  a 
company  of  thieves  and  traitors  to  do  mis- 
chief," as,  it  seems,  the  words  were  subject 
to  a  favorable  or  reasonable  contruction. 

Gross  incompetency  in  a  magistrate  is  not 
of  itself  evidence  of  official  corruption  or 
personal  depravity;  and  when  this  fact 
alone  appears,  unaccompanied  by  any  circum- 
stances indicating  an  improper  motive,  no 
inference  can  be  drawn  that  the  magistrate 
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was  an  accomplice  in  crime,  or  guilty  of  cor- 
rupt misconduct  in  office.  Quinn  v.  Scott, 
22  Minn.  456,  which  was  an  action  for 
slander  of  a  magistrate,  with  the  following 
words  set  forth  in  the  complaint  with  proper 
innuendoes:  ''There  is  no  use  bringing  any 
horse  thieves  to  this  town,  for  the  justice 
is  in  the  ring  just  as  bad  as  any  of  them. 
I  believe  Qumn  belongs  to  the  gang  of 
thieves.  The  justice  is  in  the  gang  and  in- 
terested with  them,"  etc. 

An  action  for  slander  does  not  lie  for 
words  charging  a  justice  of  the  peace  with 
partiality  and  corruption  in  trying  a  cause 
over  which  he  has  no  jurisdiction.  Oram  v. 
Franklin,  5  Blackf.  42.  Such  language  does 
not  defame  him  as  an  officer,  for  he  is  not 
acting  within  his  office. 

To  a  declaration  in  slander  charging  that 
alleged  slanderous  words  were  spoken  of  the 
plaintiff  in  his  office  of  justice  of  the  peace, 
a  plea  in  justification  is  insufficient  which 
merely  states  that  the  defendant  believed 
the  words  to  be  true,  when  from  their  nature 
he  must  have  known  whether  they  were  true 
or  false.  Smith  v.  Johnscm,  69  Vt.  231,  39 
Atl.  198. 

Juror — libel. 

Words  published  in  a  newspaper  tending 
to  impeach  the  honesty  and  integrity  of 
jurors  in  their  office  are  libelous.  Byera  v. 
Martin,  2  Colo.  605,  25  Am.  Rep.  755. 

A  publication  denouncing  a  verdict  as  in- 
famous, and  declaring  that  "we  cannot  ex- 
press the  contempt  which  should  be  felt  for 
these  twelve  men,  who  have  thus  not  only 
offended  public  opinion,  but  have  done  in- 
justice to  their  own  oaths,"  was  held  in 
Byers  v.  Martin,  supra,  to  be  directed 
against  the  jurors  individually. 

And  it  cannot  be  claimed  that  such  publi- 
cation affects  only  the  verdijct  of  the  jury, 
or  that  it  is  directed  against  the  jury  as  a 
body  or  class  of  men.     Ibid. 

A  publication  charging  that  one  acted  cor- 
ruptly as  a  juror,  and  perjured  himself,  is 
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directly,  to  give  a  verdict,  or  tliat  ita  ver- 
dict was  given  from  corrupt  favoritism  or 
corrupt  partiality,  then  they  would  be  ac- 
tionable, as  imputing  moral  turpitude  in- 
volving an  offense  for  which  the  members 
of  the  jury  might  be  indicted  and  punished. 
But  we  do  not  think  the  words  spoken  can 
be  fairly  construed  into  a  charge  that  the 
jury  was  guilty  of  the  offense  described  in 
this  statute.  The  petition  avers  that  the 
appellee  meant  to,  and  did,  charge  the 
plaintiff,  as  one  of  the  jury,  with  the  crime 
of  perjury,  and  it  is  argued  that  the  mean- 
ing of  the*  words  spoken  was  that  the  plain- 
tiff and  the  other  members  of  the  jury 
had  committed  the  crime  of  perjury  by 
violating  the  oath  they  had  taken  to  try 
the  issues  joined  and  a  true  verdict  render, 
by  returning  a  verdict  that  they  knew  to 
be  wrong.     But  it  does  not  aver  that  ap- 


pellee, by  the  use  of  the  words  spoken,  in* 
tended  to  tsharge  that  the  jury  was 
influenced  by  corrupt  favoritism,  or  by 
corrupt  partiality,  to  give  the  verdict,  al- 
though it  would  seem  to  be  a  more  reason- 
able inference  from  the  words  spoken  that 
the  speaker  had  in  mind  to  charge  the  jury 
with  corrupt  favoritism  or  partiality 
rather  than  with  the  commission  of  the 
crime  of  perjury. 

But,  however  this  may  be,  the  meaning 
of  the  words  spoken  cannot,  of  course,  be 
enlarged  by  innuendo.  Moore  v.  Johnson, 
147  Ky.  584,  144  S.  W.  765.  The  words 
are  to  be  taken  in  their  usual  and  ordinary 
acceptation,  and,  so  treating  them,  we  do 
not  think  they  can  be  construed  as  either 
charging  perjury  or  corrupt  favoritism  or 
corrupt  partiality.  If  the  jury  returned  a 
verdict   they   knew   to  be   wrong,   they,   of 


libelous  per  se.  Mclntyre  v.  Bransford,  13 
Ky.  L.  Rep.  454,  17  S.  W.  359. 

To  charge  that  members  of  a  jury  have 
perjured  themselves  in  rendering  a  certain 
verdict  is  libelous.  Welch  v.  Tribune  Pub. 
Co.  83  Mich.  6G1,  11  L.R.A.  233,  21  Am.  St. 
Rep.  629,  47  N.  VV.  562. 

A  false  and  wilful  publication  concerning 
a  juror,  to  the  effect  that  he  was  guilty  of 
wilful  and  corrupt  perjury  in  answering 
certain  questions  put  to  him  touching  his 
qualifications  as  juror,  is  not  privileged. 
Rosenberg  v.  MesbiU,  14  N.  Y.  S.  R.  248. 
Such  being  the  case,  and  the  defendants  be- 
ing volunteers  in  tlie  legal  proceedings,  the 
circumstance  that  the  libel  was  contained  in 
an  affidavit  in  such  proceedings  is  unim- 
portant.   Ibid. 

—slander. 

The  decision  in  Smallwood  v.  Yobk,  that 
to  charge  a  jtiror  with  returning  a  verdict 
which  he  knew  to  be  wrong  is  not  slanderous 
per  se,  receives  some  support  from  the  hold- 
ing in  McAnally  v.  Williams,  3  Sneed,  26, 
where  applying  the  principle  that  words,  to 
be  actionable  in  themselves,  must  contain  a 
distinct  imputation  of  some  crime  or  mis- 
demeanor which,  by  law,  is  indictable,  it  was 
held  not  actionable  to  charge  a  grand  juror 
with  having  forsworn  himself  in  not  hav- 
ing presented  a  criminal  offense  of  which 
he  had  knowledge.  The  court  said:  "It  is 
true  that  the  oath  of  a  grand  juror  imposes 
upon  him  an  obligation  to  make  presentment 
of  all  such  criminal  offenses  within  his 
knowledge  as  are  cognizable  by  the  court. 
The  neglect  or  refusal  to  do  so  is  highly  im- 
moral and  censurable;  but  we  are  not  aware 
of  any  principle  or  authority  upon  which  it 
can  be  held  to  constitute  legal  perjury.  The 
present  action  cannot,  therefore,  be  main- 
tained upon  the  assumption  that  the  words 
import  a  charge  of  felony.  Nor  can  we  con- 
cur with  the  counsel  for  the  defendant  in 
error,  that  the  action  is  maintainable  upon 
the  ground  that  the  words  impute  a  high 
L.R.A.1915D. 


misdemeanor.  It  has  been  recently  held  by 
this  court  {iAde  Smith  v.  Smith,  2  Sneed, 
473),  that  word  imputing  a  high  misde- 
meanor, involving  moral  turpitude,  and  sub- 
jecting the  party  to  an  indictment,  are  in 
themselves  actionable.  But  no  authoritv 
has  been  adduced  to  establish  that  the  fail- 
ure or  refusal  of  a  grand  juror  to  present 
an  offense  within  his  knowledge  is  an  in- 
dictable offense." 

In  an  action  for  slander  the  complaint 
contained  the  following  allegations:  "That 
on  the  6th  day  of  October,  a.  d.  1903,  at 
Minneapolis,  Minnesota,  the  defendant,  in  a 
certain  discourse  which  he  then  and  there 
had  with  one  Michael  Breslauer,  in  the  pres- 
ence and  hearing  of  said  Breslauer  and  oth- 
ers, falsely  and  maliciously  spoke  and  pub- 
lished of  and  concerning  the  plaintiff  the 
false,  malicious,  and  defamatory  words  fol-* 
lowing,  to  wit:  'Quist  came  to  my  office, 
shut  the  door,  and  came  down  with  his  hand) 
and  said:  "1  have  got  the  boys  (meaning 
thereby  certain  persons,  some  of  whom  had 
been,  and  some  of  whom  were  at  said  time, 
members  of  the  city  council  of  the  city  of 
Minneapolis),  and  I  want  you  to  get  me  five 
thousand  dollars  ($5,000).  You  can  get  it 
from  Cal.  Goodrich  and  the  Electric  Light 
Company.  I  must  have  it,  or  I  will  fix  them 
(said  persons  meaning)  .**  *  And  plaintiff  al- 
leges that  in  and  by  said  false,  malicious, 
and  defamatory  words  defendant  intended 
thereby  to  charge,  and  was  understood  to 
charge,  this  plaintiff  with  the  crime  of  ask- 
ing this  defendant  for  a  bribe  of  $5,000,  with 
the  understanding  that,  unless  said  sum  of 
$5,000  was  procured  by  defendant  and  paid 
over  to  plaintiff,  he  (plEiintiff)  would,  as 
foreman  of  said  grand  jury,  use  his  efforts 
to  induce  said  grand  jury  to  return  indict- 
ments against  said  persons."  Closing,  the 
complaint  alleges  that  the  words  spoken 
were  false  and  defamatory,  and  prays  for 
damages.  The  complaint  was  held  to  state 
a  cause  of  action.  Quist  v.  Ktlchei,  92  Minn. 
160,  99   N.   W.  642.  W.  W.  A.     • 
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oourae,  committed  an  offense  against  the 
administration  of  justice  and  did  a  wrong 
to  the  Allegheny  Coke  Company.  But  this 
wrong  they  might  have  done  without  being 
guilty  of  perjury  or  being  influenced  by  cor* 
nipt  favoritism  or  partiality  lor  Massy. 
And  so  we  think  the  WY>rds  spoken  are  not 
actionable  per  se. 

It  is,  however,  insisted  that,  although 
the  words  may  not  be  actionable  per  ae, 
they  are  actionable  because  spoken  of  th« 
appellant  in  respect  to  an  office;  and  the 
attempt,  therefore,  is  made  to  bring  the 
words  within  the  class  that  makes  it  action- 
able to  impute  unfitness  to  perform  the 
duties  of  an  office  or  employment.  But  we 
think  the  position  of  a  juror  is  not  an  office 
or  employment  within  the  meaning  of  these 
words  as  employed  in  the  quotation  from 
Williams  v.  Riddle.  The  words,  "employ- 
ment, profession,  or  trade,"  mean  some 
business,  employment,  profession,  or  trade 
in  which  the  complaining  party  is  engaged, 
and  in  t^  conduct  of  which  he  has  sus- 
tained some  injury  on  account  of  the  slan- 
derous words;  and  the  word  "office"  means 
some  public  position  with  honors,  emolu- 
ments, or  profits,  the  enjoyment  of  which 
may  be  affected  by  the  words,  and  a  juror 
does  not  hold  such  an  office  as  this.  His 
duties  are  transitory  and  subject  to  be 
terminated  at  any  time.  He  is  merely  se- 
lected out  of  the  body  of  the  people  for  the 
purpose  of  discharging,  at  the  will  of  the 
court,  responsible  and  honorable  public  du- 
ties that  the  state  has  a  right  to  call  upon 
its  citizens  to  perform.  He  is  for  the  time 
being  an  officer  of  the  court,  but  holds  no 
office  or  employment  that  could  be  affected 
in  a  pecuniary  way  by  slanderous  words. 
Townshend,  Slander  &  Libel,  pp.  287,  311; 
Newell,  Slander  &  Libel,  p.  168. 

In  Byers  v,  Martin,  2  Colo.  605,  25  Am. 
Rep.  755,  the  court  held  that  an  action  for 
libel  might  be  maintained  by  a  juror  against 
a  newspaper  that,  in  the  course  of  an  ar- 
ticle commenting  on  a  trial,  said:  "We  are 
not  a  little  surprised  at  Judge  Wells'  le- 
nient charge  in  the  case.  We  are  still  more 
so  at  the  infamous  verdict  of  this  jury. 
.  .  .  We  cannot  express  the  contempt 
which  should  be  felt  for  these  twelve  men, 
who  have  thus  not  only  offended  public 
opinion,  but  have  done  injustice  to  their 
own  oaths," — ^saying  that  the  words  were 
actionable  under  the  statute  defining  libel, 
"as  well  as  upon  general  principles,  as 
words  spoken  of  one  in  the  execution  of 
his  office." 

While  not  inclined  to  agree  with  the  con- 
clusion of  the  court  that  the  words  were 
actionable  because  written  of  the  juror  in 
•connection  with  his  office,  their  actionable 
character  might  safely  be  put  upon  the 
I..R.A.1916D. 


ground  that  they  were  libelous,  aa  many 
words  that  would  be  sufficient  to  furnish 
the  basis  of  an  action  for  libel  would  not 
sustain  an  action  for  slander. 

In  Riley  v.  Lee,  88  Ky.  603,  21  Am.  St. 
Rep.  358,  11  S.  W.  713,  the  general  rule 
upon  the  subject  of  libelous  words  is  thus 
stated :  "So  it  may  be  regarded  as  thoroughly 
settled  that  if  the  written  or  printed  pub- 
lication tends  to  degrade  the  person  about 
whom  it  is  written  or  printed,  that  is,  if  it 
tends  to  reduce  his  character  or  reputation 
in  the  estimation  of  his  friends  or  acquaint- 
ances or  the  public,  from  a  higher  to  a 
lower  grade;  or  if  it  tends  to  disgrace  him, 
that  is,  if  it  tends  to  deprive  him  of  the 
favor  and  esteem  of  his  friends  or  acquaint- 
ances or  the  public,  or  tends  to  render  him 
odious,  ridiculous,  or  contemptible  in  the 
estimation  of  his  friends  or  acquaintances 
or  the  public, — it  is  per  se  actionable  libel." 

And  so,  if  these  words  had  been  written 
and  published  concerning  the  jury,  we  think 
they  would  clearly  be  libelous  on  the  com- 
plaint of  any  of  the  jury.  But  spoken 
words  are  only  actionable  per  ae  when 
"they  clearly  and  unequivocally  import 
that  the  person  accused  is  guilty  of  some 
felony  or  other  crime  of  such  turpitude  as 
to  render  him  liable  upon  indictment  to 
some  infamous  punishment."  Moore  v. 
Johnson,  147  Ky.  584,  144  S.  W.  765.  And, 
as  we  have  seen,  the  words  spoken  do  not 
come  within  the  scope  of  this  definition,  and 
therefore  cannot  be  made  the  basis  of  an 
action   for   slander. 

The  judgment  is  affirmed. 


MISSISSIPPI  SUPREME  COURT. 

TRUSTEES  OF  UNIVERSITY  OF  MISSIS- 
SIPPI, Appts, 
v. 

W.  P.  WAUGH. 

(105  MiAs.  623,  62  So.  827.)* 

Schools  — *  right  in  legislature  to  pro- 
hibit fraternities. 

1.  A  legislature  which  has  power  to 
create  and  abolish  institutions  of  learning 
to  be  supported  by  the  state  has  authority 

Note,  —  Forbidding  studenVs  affiUation 
tuith  aecret  society. 

This  question  was  considered  in  Wavland 
V.  School  Directors,  7  L.R.A.(NJS.)*  362, 
and  note  thereto. 

There  has  been  so  much  agitation  in  re- 
cent years  against  Greek  letter  fraternities, 
especially  in  the  public  schools,  that  boards 
of  education  in  many  cities  have  adopted 
rules    and    regulations    with    reference    to 
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to  forbid  the  existence  of  Greek  letter  fra- 
ternities in  Biich  institutions,  and  deprive 
members  in  them  of  the  right  to  receive 
honors  or  diplomas  from  such  institution. 

Injunction  —  against  expulsion  of 
Greek  letter  fraternities  ~  admission 
of  moral  qualities  —  effect. 

2.  Admission  that  Greek  letter  fraterni- 
ties are  moral  agents  will  not  sustain  an 
injunction  against  trustees  of  a  state  in- 
stitution to  prevent  their  exclusion  there- 
from, if  their  existence  is  prohibited  by 
statute. 

Statute  «>  safliciency  of  title  —  qnestlon 
for  leirlslature. 

3.  The  question  of  the  sufficiency  of  the 
title  of  a  statute  is  for  the  legislature,  aad 
not  for  the  counts,  to  determine. 

Constitutional  law  —  departments  of 
government  —  excluding  fraternities 
from  schools. 

4.  The  constitutional  provision  distribut- 


ing the  power  of  government  into  depart- 
ments is  not  violated  by  a  statute  exclud- 
ing Greek  letter  fraternities  from  state 
schools. 

School  —  prohibition  of  Greek  letter 
fraternities  —  interference  with  con- 
stitutional rights. 

6.  No  constitutional  privileges  or  prop- 
erty rights  are  denied  by  making  renuncia- 
tion of  allegiance  to  Greek  letter  fraternities 
a  condition  to  becoming  students  in  schools 
supported  by  the  state. 

State  university  —  right  to  prohibit  af- 
filiation with  Greek  letter  fraternl* 
ties. 

6.  The  trustees  of  a  state  university  may, 
under  legislative  authority,  prohibit  per- 
sons desiring  to  become  students  in  that 
institution  from  holding  allegiance  to  any 
Greek  letter  fraternity  wherever  it  may  be 
located. 

(July  14,  1913.) 


them,  and  laws  have  been  enacted  in  many 
states,  either  absolutely  forbidding  them, 
or  placing  them  under  control.  Questions 
which  may  arise  with  reference  to  secret 
fraternities  in  schools  and  colleges  arc: 
(1)  The  power  of  educational  institutions 
supported  by  the  state  to  exclude  pupils 
who  are  members  of  a  fraternity  or  refuse 
to  pledge  themselves  not  to  become  mem- 
bers; (2)  the  power  of  educational  insti- 
tutions supported  by  the  state  to  debar 
members  of  fraternities  from  participating 
in  certain  privileges;  (3)  the  power  of  an 
incorporated  college  or  university  private- 
ly endowed  to  forbid  students  to  join  fra- 
ternities; (4)  the  constitutionality  of  stat- 
utes forbidding  membership  in  fraternal 
societies  connected  with  schools  or  colleges. 

The  power  of  educational  institutions 
supported  by  the  state  to  exclude  members 
of  secret  fraternities  was  denied  in  State 
ex  reL  Stallard  v.  White,  82  Ind.  278,  42 
Am.  Rep.  496  (set  out  in  the  note  to  Way- 
land  V.  School  Directory,  7  L.R.A.(N.S.) 
352).  This  case  distinguished  People  ex 
reL  Pratt  v.  Wheaton«  College,  infra,  which 
upheld  the  validity  of  such  action,  as  being 
a  case  involving  an  action  by  a  privately 
endowed  collie. 

On  the  other  hand,  the  power  of  such 
institutions  to  debar  members  of  secret 
fraternities  from  participating  in  special 
privileges  was  upheld  in  Wayland  v.  School 
Directors,  43  Wash.  441,  7  L.R.A.(N.S.) 
362,  86  Pac.  642,  as  not  being  a  denial  of 
a  natural  right,  or  an  unlawful  discrimina- 
tion against  them.  And  to  the  same  effect 
are  Wilson  v.  Board  of  Education,  233  111. 
464,  16  L.R.A.(N.S.)  1136,  84  N.  £.  697, 
13  Ann.  Gas.  330,  citing  with  approval  the 
Wayland  Case,  supra,  and  Favorite  v.  Board 
of  Education,  235  111.  314,  85  N.  E.  402, 
which  followed  as  authority,  without  dis- 
cussion, the  Wilson  Case,  supra. 

And  the  power  of  an  incorporated  college 
privately  endowed  to  forbid  students  to 
join  secret  fraternities  was  upheld  in  Peo- 

£le  ex   rel.   Pratt  ▼.   Wheaton  College,  40 
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111.  186    (cited  in  note  in  7   L.R.A.(N.S.) 
352).  -  ^ 

The  constitutionality  of  a  statute  for- 
bidding the  pupils  of  public  schools  to  join 
secret  fraternities  connected  with  the 
schools  was  considered  in  Bradford  v.  Board 
of  Education,  18  Cal.  App.  19,  121  Pac.  929. 
This  was  an  action  to  compel  the  reinstate^ 
ment  of  a  girl  student  in  the  high  school, 
who  was  expelled  because  of  membership  in 
a  Greek  letter  sorority.  The  expulsion 
was  by  virtue  of  the  following  statute: 

"Section  1.  From  and  after  the  passage 
of  this  act,  it  shall  be  unlawful  for  any 
pupil,  enrolled  as  such  in  any  elementary 
or  secondary  school  of  this  state,  to  join 
or  become  a  member  of  any  secret  frater- 
nity, sorority,  or  club,  wholly  or  partly 
formed  from  the  membership  of  pupils  at- 
tending such  public  schools,  or  to  take  part 
in  the  organization  or  formation  of  any 
such  fraternity,  sorority,  or  secret  club; 
provided  that  nothing  in  this  section  shall 
be  construed  to  prevent  anyone  subject  to 
the  provisions  of  the  section  from  joining 
the  order  of  the  Native  Sons  of  the  Golden 
West,  Native  Daughters  of  the  Golden  West, 
Foresters  of  America,  or  other  kindred  or- 
ganizaticms  not  directly  associated  with  the 
public  schools  of  the  state. 

"Section  2.  Boards  of  school  trustees  and 
boards  of  education  shall  have  full  power 
and  authority  to  enforce  the  provisions  of 
this  act,  and  to  make  and  enforce  all  rules 
and  regulations  needful  for  the  government 
and  discipline  of  the  schools  under  their 
charge.  They  are  hereby  required  to  en- 
force the  provisions  of  this  act  by  suspend- 
ing, or,  if  necessary,  expelling  a  pupil  in 
any  elementary  or  secondary  school  who 
refuses  or  neglects  to  obey  any  or  all  such 
rules   and  regulations." 

It  was  contended  that  the  above  statute 
was  unconstitutional  for  the  reasons,  first, 
that  it  contravened  the  section  of  the  Con- 
stitution providing  that  no  citizen  or  class 
of  citizens  shall  be  granted  privileges  or 
immunities   which,   upon   the   same  terms. 
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APPEAL  by  defendants  from  a  decree 
of  the  Chancery  Court  for  Lafayette 
County  in  plaintiff's  favor  in  a  proceeding 
to  enjoin  the  enforcement  of  a  suit  ex- 
cluding fraternities  from  the  state  uni- 
versity.     Reversed. 

Tne  facts  are  stated  in  the  opinion. 

Mr.  William  C.  McLean  for  appellants. 

Messrs.  A.  F.  Fox  and  W.  G.  Cavett 
for  appellee. 

Mayes,  Special  Judge,  delivered  the  opin- 
ion of  the  court: 

The  legislature  of  1912  passed  an  act 
entitled  "An  Act  to  Abolish  and  Prohibit 
Greek  Letter  Fraternities  and  Sororities 
and  All  Secret  Orders  among  Students  in 
the  University  of  Mississippi  and  in  All 
Other  Educational  Institutions  Supportedj 
in  Whole  or  in  Part,  by  the  State,  Provid- 
ing Penalties  for  Any  Trustee,  Teacher,  or 
Other  Officer  Connected  with  the  Institu- 
tion for  Failure  or  Refusal  to  Enforce  the 
Provisions  of  This  Act,  Providing  Penalty 


for  Any  Student  Who  Knowingly  Violates 
the  Provisions  of  This  Act,"  etc.  See  chap. 
177,  p.  192,  Laws  of  1912.  For  purposes 
of  decision  we  deem  it  unnecessary  to  set 
out  the  act  in  full.  We  shall  content  our- 
selves with  setting  out  in  this  opinion  only 
the  particular  sections  of  the  act  which  are 
involved  in  this  controversy.  These  sec- 
tions are  1,  2,  3,  and  4. 

By  §  1,  it  is  provided  that  the  fraterni- 
ties and  sororities,  or  Greek  letter  societies 
known  as  ''Delta  Kappa  Epsilon,"  etc..  and 
all  other  secret  orders,  chapters,  fraterni- 
ties, sororities,  societies,  and  organisations, 
of  whatever  name,  or  without  a  name,  of 
similar  name  and  purpose,  among  students 
are  hereby  abolished,  and  further  prohib- 
ited to  exist  in  the  Unitersity  of  Missis- 
sippi and  in  all  other  educational  institu- 
tions supported,  in  whole  or  in  part,  by 
the  state.  Section  2  provides  that  no  stu- 
dent in  the  university,  or  in  any  other 
educational  institution  supported,  in  whols 
or  in  part,  by  the  state,  who  is  a  member 


shall  not  be  granted  to  all  citizens;  second, 
that  it  contravened  the  provision  of  the 
Constitution  providing  that  the  legislature 
shall  not  pass  local  or  special  laws  grant- 
ing to  any  corporation,  association,  or  in- 
dividual any  special  or  exclusive  right, 
privilege,  or  immunity;  third,  that  it  did 
not  conform  to  the  section  of  the  Consti- 
tution which  provides  that  every  act  shall 
embrace  but  one  subject,  which  shall  be  ex- 
pressed in  its  title;  and,  fourth,  that  it 
was  repugnant  to  the  14th  Amendment  of 
the  Federal  Constitution  because  it  de- 
prived a  citizen  of  the  right  to  attend  a 
public  school  of  the  state.  And  in  denying 
the  first  contention,  the  court  stated:  "It 
is  argued  by  counsel  that  this  contravention 
of  constitutional  provisions  arises  because 
the  act  grants  an  immunity  to  certain  pu- 
pils in  the  public  schools  of  the  state,  viz,, 
those  in  the  normal  schools,  in  that  only  the 
elementary  and  secondary  schools  come 
within  the  provisions  of  the  act;  that  it 
grants  a  special  privilege  to  such  pupils 
by  allowing  them  to  join  fraternities,  soror- 
ities, and  secret  dubs,  while  other  students 
in  the  public  schools  are  punished  for  doing 
the  same  thing;  that  it  grants  a  privilege 
and  immunity  to  certain  fraternities,  viz., 
the  order  of  the  Native  Sons  of  the  Golden 
West,  the  Native  Daughters  of  the  Golden 
West,  the  Foresters  of  America,  and  other 
kindred  organizations  not  directly  asso- 
ciated with  the  public  schools,  because 
pupils  in  said  schools  may  join  such  socie- 
ties, and  not  come  within  the  inhibition  of 
the  act.  .  .  .  It  is  quite  apparent  to  us 
that  the  younger  and  more  immature  pupils 
of  the  public  schools  may  quite  properly 
form  a  class  and  be  made  the  subject  of 
this  character  of  legislation.  Normal 
schools  and  colleges  are  attended  by  stu- 
dents who  are  preparing  for  the  serious 
affairs  of  life;  and,  being  older  in  years 
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and  with  wider  experience,  are  better  for- 
tified to  withstand  any  possible  hurtful 
influence  attendant  upon  membership  in 
secret  societies  and  clubs,  than  the  younger 
pupils  attending  elementary  and  secondary 
schools,  who  are  less  experienced  and  more 
impressionable.  We  have  no  doubt  that 
there  is  a  sufficient  difference  between  these 
last-mentioned  schools  and  the  normal  to 
constitute  a  proper  basis  for  classification, 
and  that  the  statute  applies  equally  to  all 
of  the  particular  class  mentioned.*'  And 
so,  also,  in  denying  the  second  contention, 
the  court  said:  ''Neither  does  the  excep- 
tion in  the  statute  of  the  order  of  the  Na- 
tive Sons  of  the  Golden  West  and  similar 
fraternal  societies  constitute,  in  our  opin- 
ion, an  invalid  discrimination.  The  act  it- 
self requires  that  they  be  not  'directly  as- 
sociated with  the  public  schools  of  the 
state.'  It  is  clear  that  the  legislature  in- 
tended to  discountenance  only  -secret  socie- 
ties in  the  elementary  and  secondary  schools 
which  are  formed  almost  entirely  of  the 
pupils  of  such  schools,  and  which,  in  the 
opinion  of  the  legislature,  were  calculated 
to  diminish  the  efficiency  of  the  educational 
system  of  the  state,  and  exert  a  harmful 
influence  upon  the  younger  pupils  of  its 
schools  as  such.  No  such  deleterious  eflfect 
has  been  or  could  be  attributed  to  the  oe- 
casional  membership  of  such  pupils  in  the 
fraternal  orders  excepted  in  the  statute, 
and  such  exception,  therefore,  cannot  be 
said  to  be  arbitrary  or  invalid."  And  in 
denying  the  third  contention  the  court 
said:  "It  will  be  observed  that  the  title 
of  the  act  states  that  it  is  an  act  to  prohibit 
the  formation  and  existence  of  t  'secret, 
oath-bound  fraternities  in  the  public 
schools,'  while  the  body  of  the  act  forbids 
Uie  formation  and  existence  of  'secret  fra- 
ternities, sororities,  or  clubs.'  Basing  her 
argument  upon  this,  difference  of  language. 
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of  any  of  the  orders,  chapters,  fraternities, 
dorurities,  societies,  and  organizations 
hereby  prohibited,  shall  be  permitted  to  re- 
ceive any  class  honors,  diplomas,  or  dis- 
tinctions conferred  by  the  institution  of 
which  he  is  a  student,  nor  to  compete  nor 
*ontend  for  any  prize  or  medal  offered  by 
his  respective  school,  or  by  any  association 
or  individual.  But  any  student  who  is  a 
member  of  any  of  the  orders,  chapters, 
fraternities,  sororities,  societies,  or  organi- 
zations aforesaid  may,  upon  entrance  to  any 
of  the  aforesaid  schools,  file  with  the  chan- 
cellor, president,  or  superintendent,  as  the 
case  may  be,  an  agreement  in  writing  that 
he  will  not,  during  his  attendance  at  said 
school,  affiliate  with  same,  nor  attend  their 
meetings,  nor  in  any  wise  contribute  any 
dues  or  donations  to  them,  and  thereafter, 
so  long  as  such  agreement  is  complied  with 
in  good  faith,  such  student  shall  not  be 
subjected  to  the  restrictions  created  by 
this  section.  Section  3  commands  that  the 
act  shall  be  enforced  by  the  trustees  and 


faculties  by  such  ruks  and  punishments  as 
they  may  prescribe.  Section  4  provides 
that  any  member  of  the  board  of  trusteos 
or  faculty,  or  other  officer  connected  with 
any  educational  institution  supported,  in 
whole  or  in  part,  by  the  state,  who  shall 
knowingly  permit  any  violation  of  this 
act,  and  shall  fail  or  refuse  to  take  proper 
steps  to  enforce  this  act,  shall  be  removed 
from  such  position  by  the  governor. 

Let  it  be  here  noted  that  the  enforce- 
ment of  this  act  is  imposed  upon  the  trus- 
tees and  faculties  of  the  educational  in- 
stitutions of  the  state,  and  they  are  required 
to  do  it  by  such  rules  and  punish- 
ments as  they  may  prescribe.  Let  it  fur- 
ther be  noted  that  §  4  emphasizes  the  duty 
of  the  trustees  and  faculties  to  enforce  the 
act  by  providing  that,  if  they  fail  ^r  refuse 
to  take  proper  steps  to  enforce  it,  they 
shall  be  removed  from  their  positions  by 
the  governor.  When  the  above  act  is  read, 
it  discloses  the  fact  that  in  its  passage  the 
legislature  had  two  purposes  in  view.    The 


it  is  the  contention  of  appellant  that  the 
act  is  broader  in  its  scope  than  the  title, 
for  the  reasons,  first,  that  the  expression 
^secret  fraternities'  is  broader  than  'se- 
cret, oath -bound  fraternities;'  and,  second, 
that  the  title  mentions  only  fraternities, 
whereas  the  body  of  the  act  deals  also  with 
sororities  and  clubs.  In  order  that  a  fra- 
ternity may  be  secret,  a  promise  or  an 
agreement  must  be  made  by  its  members 
not  to  reveal  its  proceedings  or  secret  work, 
and  as  to  various  other  matters,  which  un- 
dertaking is  doubtless  invariably  in  the 
form  of  a  pledge,  an  obligation,  or  of  a 
nonjudicial  oath.  As  here  used,  the  com- 
pound word  'oath-bound'  is  synonymous 
with  the  word  'secret.'  We  have  no  doubt 
that  this  is  the  sense  in  which  the  term 
was  employed  by  the  legislature.  .  .  . 
We  thinlc,  also,  that  the  word  'fraternities' 
in  its  popular  sense  and  as  here  used  in- 
cludes organizations  of  both  sexes,  sorori- 
ties, and  clubs.  In  this  state  our  Codes 
contain  sections  declaring  that  'words  used 
in  the  masculine  gender  include  the  femi- 
nine.' While  such  sections  apply  specifically 
to  the  Codes  alone,  they  emphasize  the  fact 
that  in  the  enactment  of  laws  the  legisla- 
ture frequently  employs  the  masculine  gen- 
der in  matters  where  it  is  evident  that  the 
feminine  is  not  excluded.  Even  if  the  word 
'fraternity*  could  be  said  to  mean  an  or- 
ganization of  males  only,  it  might  still  be 
appare*'t  from  the  context  that  it  was  used 
in  a  sense  to  include  the  opposite  sex  also. 
But  without  resorting  to  any  such  latitude 
of  ciHiBtruction,  the  word  itself  has  a  broad- 
er signification."  Also  in  denying  the 
fourth  contention,  the  court  said  that  the 
system  of  public  schools  in  this  state  is  a 
state  ii.ititution,  and  is  subject  to  exclu- 
sive control  of  the  constitutional  authorities 
of  the  state.  It  is,  of  course,  true  that  the 
right  of  attending  a  public  school  is  capable 
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of  enforcement  at  law,  but  it  is  not  such  a 
right  as  is  guaranteed  by  the  provision  of 
the  Federal  Constitution  that  no  state 
shall  make  or  enforce  any  law  which  shall 
abridge  the  privileges  or  immunities  of  the 
citizens  of  the  United  States. 

The  judgment  of  the  court  in  Univeesity 
OF  Mississippi  v.  Waxjgh,  that  a  statute  ex- 
cluding Qreek  letter  fraternities  from  state 
educational  institutions  is  constitutional, 
has  been  affirmed  in  237  U.  S.  589,  59  L.  ed. 
— ,35  Sup.  Ct.  Rep.  720,  and  so  the  question 
of  the  power  of  the  legislature  io  exclude 
Greek  letter  fraternities  from  state  edu- 
cational institutions  under  its  control  is 
finally  settled,  at  least  so  far  as  such  a 
statute  being  in  violation  of  the  U.  S.  Const. 
14th  Amend,  is  concerned. 

In  affirming  the  judgment  it  was  held 
that  the  state  may  require  a  member  of  a 
chapter  of  a  Greek  letter  fraternity  at  an- 
other college  to  renounce  his  allegiance  to 
and  affiliation  with  such  fraternity  before 
admitting  him  as  a  student  to  any  educa- 
tional institution  supported  by  the  state 
without  denying  him  due  process  of  law  or 
privileges,  and  immunities  as  a  citizen  of 
the  United  States  under  U.  8.  Const.  14th 
Amend,  although  the  fraternity  to  which  he 
belongs  may  be  a  moral  and  of  itself  a  dis- 
ciplinary force. 

Also  that  a  state  statute  prohibiting  the 
existence  of  Greek  letter  fraternities  and 
similar  societies  in  the  state's  educational 
institutions,  and  depriving  members  in  them 
of  the  right  to  receive  or  compete  for  di- 
plomas, class  honors,  prizes  or  medals  does 
not  deny  the  equal  protection  of  the  laws 
guaranteed  by  the  U.  S.  Const.  14th  Amend, 
because  it  is  construed  by  the  officials 
charged  with  its  enforcement  not  to  apply 
"to  students  already  entered,  and  who  Con- 
duct themselves  with  that  decorum  always 
expected  of  southern  gentlemen.**    J.  H.  B. 
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primary  purpose  was  to  prohibit  the  ezist- 
enoe  of  any  secret  society  at  the  University 
of  Mississippi,  or  any  other  educational 
institution  supported  by  the  state.  Its 
second  purpose  is  to  prohibit  any  student 
in  any  of  the  above  institutions  continu- 
ing to  hold  membership  in  any  secret  so- 
ciety, or  affiliating  with  same  in  any  way, 
after  admission  to  the  educational  institu- 
tions of  the  state,  from  receiving  any  class 
honors,  diplomas,  distinctions,  etc.,  or  for 
competing  for  any  prize  or  medal  at  any 
of  such  institutions,  unless  the  student  will 
file  with  the  chancellor,  president,  or  super- 
intendent an  agreement  that  he  will  not, 
during  his  attendance  at  any  such  school, 
affiliate  with  any  of  the  prohibited  secret 
societies,  nor  attend  any  of  their  meetings, 
nor  contribute  in  dues  or  donations  while 
he  is  a  student  at  any  of  the  educational 
institutions  above  named. 

The  enforcement  of  the  act  is  committed 
to  the  rules  prescribed  by  the  trustees  and 
faculties,  and  it  is  made  their  imperative 
duty,  under  penalty  of  removal  from  office, 
to  see  that  the  act  is  enforced.  In  order  to 
carry  out  the  duty  which  the  legislature 
imposed  upon  them  of  enforcing  the  act, 
the  trustees,  by  an  order  placed  upon  their 
minutes  at  the  September  meeting  in  1912, 
made  it  a  condition  precedent  to  the  right 
of  any  student  to  enter  the  University 
that  each  student  making  an  application 
for  admission  should  be  required  to  sign 
the  following  statement:  ''I  hereby  state 
and  affirm  upon  my  honor  that  I  am  not 
now  pledged  to  become  a  member  of  any  of 
the  Greek  letter  fraternities,  societies,  or 
sororities  named  in  the  senate  bill  227  of 
the  Laws .  of  Mississippi,  1912,  pages  192 
and  193,  chapter  177,  and  that  I  have  not 
become  a  member  of  any  of  said  frater- 
nities, sororities,  or  societies  within  the 
sixty  days  preceding  the  opening  of  the 
session  of  1912-13.  I  further  pledge  and 
promise  not  to  join  any  such  organizations 
while  I  am  a  student  of  the  University, 
and  that  I  will  not  aid  or  abet  or  encour- 
age the  organization  or  perpetuation  of 
any  such  orders  or  societies  while  I  am  a 
student  of  the  University,  I  further  prom- 
ise and  pledge  that  I  will  not  apply  for 
nor  accept  any  scholarship  or  medal,  or  in 
any  way  be  the  beneficiary  of  any  student's 
self-help  fund,  or  accept  any  position  in 
the  University  while  I  am  a  student  there- 
in, if  I  fail  to  keep  or  violate  any  of  the 
provisions  of  the  foregoing  pledge.  I  fur- 
thermore promise  and  pledge  to  regard 
this  obligation  as  binding  between  the  ses- 
sions of  1912-13  and  1913-14,  and  that  it 
shall  be  my  purpose  and  constant  endeavor 
to  so  act  that  no  word  or  deed  of  mine 
could  be  even  remotely  construed  as  being 
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violative  to  the  letter  and  the  spirit  of 
what  is  known  aa  the  *anti-fraternity  bill,' 
passed  by  the  last  legislature  and  ap- 
proved by  the  governor  February  27,  1912.** 

When  the  order  of  the  trustees  is  exam- 
ined, it  is  readily  seen  that  the  pledge 
which  the  student  is  required  to  sign  is 
nothing  more  that  that  he  will  comply 
with  the  act  of  the  legislature  while  he  is 
in  the  institution.  If  the  statute  is  con- 
stitutional, it  occurs  to  us  that  the  trustees 
adopted  the  only  practicable  way  they 
could  of  enforcing  the  act  of  the  legisla- 
ture. The  act  is  a  mere  disciplinary  rega- 
lation.  It  was  the  judgment  of  the  legis- 
lature that  all  secret  orders  were  detri- 
mental to  the  welfare  of  the  educational 
institutions  of  the  state.  These  educa- 
tional institutions  are  under  the  control 
of  the  legislature.  It  had  the  power  to 
create  and  abolish  them,  and,  having  the 
power  to  create  and  abolish,  it  had  the  pow- 
er to  regulate;  and  when  the  legislature 
has  passed  a  law  disciplinary  in  its  nature, 
controlling  and  regulating  any  subject 
which  it  considered  to  be  inimical  to  the 
welfare  of  the  institution,  it  is  certainly 
not  within  the  power  of  any  court  to  super- 
vise the  wisdom  of  legislative  acts  and  de- 
clare its  acts  unenforceable,  merelv  because 
it  might  be  the  view  of  the  court  that  the 
act  was  unwise  and  unnecessary.  All  acts 
of  a  legislature  are  valid  unless  they  con- 
fiict  with  the  Constitution  of  the  state 
or  United  States,  and  the  acts  of  the  leg- 
islature are  to  be  upheld  by  the  courts, 
unless  it  is  plainly  apparent  that  they  con- 
flict with  the  organic  law,  after  solving  all 
doubts  in  favor  of  the  validity  of  the  law. 
Announcing  this  rule  of  construction  as 
our  guide,  a  rule  that  has  been  repeatedly 
announced  by  this  court,  we  proceed  to 
discuss  further  the  act  of  the  legislature 
under  review,  and  the  order  of  the  trustees 
passed  in  pursuance  of  the  act. 

It  appears  from  the  complaint  that  some 
time  after  the  legislature  passed  the  law, 
and  after  the  board  of  trustees,  in  order  to 
carry  out  the  act  of  the  legislature,  had 
passed  the  above  order  requiring  this 
pledge  to  be  taken,  the  complainant  made 
application  for  admission  to  the  univer- 
sity, and  was  declined  admittance  because 
he  refused  to  sign  the  pledge  which  the 
trustees  said  he  should  sign  before  he 
could  enter  the  university.  When  this  was 
done  complainant  made  application  to  the 
chancery  court  of  Lafayette  county  for  an 
injunction  against  the  board  of  trustees 
of  the  University  of  Mississippi,  asking 
that  the  court  enjoin  them  from  enforcing 
the  order  and  require  them  to  refrain  from 
requiring  him  to  sign  the  pledge  incorpo- 
rated  in  the  application  for  admission  to 
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the  uniTersity  as  a  Btudent,  and  prayed, 
further,  that  upoa  final  hearing  the  act 
of  the  legislature  in  question  be  declared 
unconstitutional,  as  being  in  conflict  with 
both  the  Constitution  of  the  United  States 
and  the  Constitution  of  the  state  of  Mis- 
sissippi, and  that  the  order  of  the  board 
be  declared  to  be  unreasonable,  and  ultra 
virea,  etc.  The  application  for  the  injunc^ 
tion  sets  out  the  fact  that  the  University 
of  Mississippi  was  incorporated  in  1844, 
and  states  many  features  of  the  incor- 
porating act,  which  we  deem  unnecessary 
to  rehearse  here.  The  complaint  then  sets 
out  the  act  of  the  legislature  in  full,  and 
alleges  that  the  complainant  is  now,  and 
has  been  for  several  years,  a  member  of 
what  is  known  as  the  Kappa  Sigma  fra- 
ternity,  and  is  affiliated  and  identified  with 
the  chapter  at  Millsaps  College;  that  the 
Kappa  Sigma  fraternity  is  one  of  the  fra- 
ternities in  the  above-recited  act.  The 
complaint  then  sets  out  the  order  of  the 
board  of  trustees,  and  alleges  that  in  No- 
vember, 1912,  he  applied  to  the  chancellor 
of  the  university  for  admission  as  a  stu- 
dent, and  that  the  chancellor  presented  him 
with  the  pledge  required  to  be  signed  by 
students  desiring  to  enter  the  university, 
and  requested  him  to  sign  as  a  prerequisite 
to  admission  as  a  student  to  the  univer- 
sity; that  complainant  refused  to  do  this, 
and  the  chancellor  thereupon  refused  to 
admit  him  as  a  student  in  the  universitv; 
and  that  the  refusal  was  based  alone  upon 
the  ground  that  complainant  refused  to 
sign  the  pledge.  Complainant  then  alleges 
that  he  has  never  been  a  member  of,  nor 
has  he  affiliated  with,  or  paid  dues  to, 
any  chapter  of  any  so-called  Greek  letter 
fraternity  organized  among  the  student 
body  of  the  university.  Complainant  then 
alleges  that  he  is  affiliated  with  and  pays 
dues  to,  the  chapter  of  the  Kappa  Sigma 
fraternity  at  Millsaps  College,  and  alleges 
that  if  he  is  admitted  as  a  student  at  the 
university  it  is  not  his  intention  or  pur- 
pose to  encourage  the  organization,  con- 
tinuance, or  maintenance  of  any  Greek 
letter  fraternity  in  the  University  of  Mis- 
sissippi, or  to  affiliate  or  pay  dues  to, 
or  in  any  way  support  or  encourage  any 
such  organization  at  the  university,  or  be 
connected  with  any  sort  of  active  work,  or 
meeting  with  any  fraternity  in  the  uni- 
versity. He  then  alleges  that  the  act  of 
the  legislature  is  in  conflict  with  the  Con- 
stitution of  the  state  of  Mississippi  and 
the  Constitution  of  the  United  States; 
that  it  violates  §  71  of  the  Constitution 
of  the  state,  in  that  the  title  is  not  suffi- 
cient; that  the  act  is  further  violative,  of 
§§1  and  2  of  the  Constitution  of  the  state 


of  the  University  and  all  statutes  relating 
to  it  the  government  and  discipline  of  the 
university,  and  the  control  of  its  students, 
is  delegated  to  a  board  of  trustees,  and 
that  such  control  is  an  executive,  and  not 
a  legislative,  function;  that  under  §  2  of 
the  Constitution  of  the  state  all  power 
properly  belongs  to  the  board  of  trustees, 
and  the  legislature  has  no  control  over  it; 
that  as  a  citizen  of  the  United  States  and 
the  state  of  Mississippi,  within  the  juris- 
diction of  the  state,  under  the  14th  Amend- 
ment to  the  Constitution  of  the  United 
States,  he  is  entitled  to  the  protection  of 
life,  liberty,  and  property,  and  the  pursuit 
of  happiness,  and  entitled  to  the  equal 
protection  of  the  law,  and  that  the  above 
act  of  the  legislature  and  the  regulations 
of  the  board  of  trustees  of  the  University 
of  Mississippi,  refusing  him  admission  to 
the  university,  deprives  him  of  his  prop- 
erty, property  rights,  and  liberty,  and 
denies  him  the  equal  protection  of  the  law. 
Complainant  then  proceeds  to  allege  that 
the  fraternity  of  which  he  is  a  member  has 
for  its  paramount  purpose  the  enforcement 
and  promotion  of  good  morals,  the  highest 
possible  attainment  and  standing  in  class, 
good  order  and  discipline  in  the  student 
body  of  the  different  colleges  with  which 
it  is  connected,  and  that  §  2  of  the  act  of 
the  legislature  is  unreasonable,  in  that  it 
assumes  extraterritorial  jurisdiction,  in 
prohibiting  any  member  of  any  fraternity 
not  connected  with  the  university  from 
receiving  any  class  honors,  diplomas,  dis- 
tinctions, etc.,  conferred  by  the  university, 
and  because  it  prohibits  any  student  of  the 
university  from  affiliating  with  or  paying 
dues  to,  any  chapter  whatever,  wherever 
situated,  although  entirely  disconnected 
with  the  University. 

This  bill  was  demurred  to  on  many 
grounds,  but  we  see  no  occasion  to  go  be- 
yond the  first.  The  first  ground  of  the 
demurrer  challenges  the  fact  that  there  is 
any  equity  on  the  face  of  the  bill.  We 
think  this  challenge  brings  into  review,  at 
once,  the  whole  of  this  case.  Counsel  for 
appellee  stress  the  fact  that  the  demurrer 
admits  all  the  allegations  of  the  bill,  and 
call  the  court's  attention  to  the  allegations 
wherein  the  high  moral  purposes  of  the 
order  to  which  complainant  belongs  is  set 
out,  and  argues  that,  whatever  the  general 
result  may  be,  this  case  is  bound  to  be  af- 
firmed, because  with  these  admissions  an 
institution  cannot  drive  out  of  its  halls, 
even  before  an  act  of  the  legislature,  an 
order  that  is  fruitful  of  so  much  good  as  is 
claimed  for  the  order  to  which  complainant 
belongs.  But  let  it  also  be  kept  in  mind 
that  the  court  takes  judicial  knowledge  of 
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plaint  the  law  of  the  land,  and  where  the 
thing  complained  of,  and  against  which  re- 
lief is  sought,  is  a  thing  which  the  law 
prohibits  the  complainant  from  doing,  the 
court  will  not  grant  relief  merely  because 
complainant  alleges  that,  if  allowed  to  do 
the  thing  which  the  law  says  he  must  not, 
a  great  moral  good  will  be  accomplished. 
The  allegation  of  fact  amounts  to  nothing, 
when  it  merely  shows  that  a  complainant  is 
seeking  to  disobey  the  law,  no  matter  how 
strong  the  allegation  that  a  great  good  will 
be  accomplished  if  allowed  to  violate  the 
law.  We  think  this  ends  any  discussion  as 
to  any  admission  of  fact  made  by  the  de- 
murrer. 

In  answer  to  that  portion  of  the  argu- 
ment made  by  counsel  for  appellee  that  the 
act  is  void  because  the  title  is  bad,  we 
need  only  cite  the  case  of  Jackson  v.  State, 
—  Miss.  — ,  59  So.  873,  holding  that  the 
sufficiency  of  the  title  is  a  legislative,  and 
not  a  judicial,  question. 

A  further  contention  of  appellee  is  that 
the  act  of  the  legislature  violates  §§  1 
and  2  of  the  Constitution.  We  fail  to  see 
how  the  act  of  the  legislature  violates  either 
section  above  named.  Section  1  of  the  Con- 
stitution merely  provides  for  the  distribu- 
tion of  the  powers  of  government  into  three 
distinct  departments,  and  §  2  prohibits  any 
person,  or  collection  of  persons,  being  one 
or  belonging  to  one  of  these  departments 
of  government,  from  exercising  any  powers 
properly  belonging  to  either  of  the  others. 
We  do  not  see  how  either  of  these  sections 
is  invaded  by  this  act.  The  legislature  did 
nothing  but  pass  a  law  for  the  regulation 
of  the  educational  institutions  of  the  state, 
and  why  it  may  not  do  so  is  something  that 
a  reading  of  the  sections  of  the  Constitu- 
tion above  referred  to  does  not  disclose  to 
us.  The  trustees  are  mere  instruments  to 
carry  out  the  will  of  the  legislature  in 
regard  to  the  educational  institutions  of 
the  state.  Both  the  institutions  and  the 
trustees  are  under  the  absolute  control 
of  the  legislature.  The  legislature  has  the 
undoubted  power  to  pass  a  law  prohibiting 
Greek  letter  fraternities  from  being  or- 
ganized or  carried  on  at  any  educational 
institution  in  the  state.  The  legislature 
has  the  right  to  say  that  any  student  desir- 
ing to  enter  any  educational  institution  of 
the  state  shall  renounce  his  allegiance  to 
any  Greek  letter  fraternity,  while  he  is  a 
student  in  the  state  institution.  The  law 
requires  the  trustees  of  the  educational  in- 
stitutions of  the  state  to  see  that  this  act 
Is  enforced,  and  in  order  to  do  this  thev 
have  a  right  to  exact  of  any  student  who 
desires  to  enter,  as  a  condition  precedent 
to  his  entry,  that  he  will  promise  to  obey 
the  statute  law  of  the  state,  and  this  is  all 
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that  the  trustees  have  required.  If  com- 
plaint desires  to  enter  the  university, 
all  he  has  to  do  is  to  promise  obedience  to 
the  law  of  the  state,  and  the  doors  of  the 
university  will  be  open  to  him. 

But  complainant  says  that  by  requiring 
him  to  sign  a  pledge  to  obey  the  law  of 
the  state  while  he  is  a  student  in  the  educa- 
tional institutions  of  the  state,  and  to  re- 
nounce his  allegiance  to,  and  affiliation  with, 
secret  societies  rt  other  institutions,  he  is 
denied   a  right  guaranteed  to  him  by  the 
14th  Amendment  to  the  Constitution  of  the 
United  States.     We  fail  to  see  any  force 
in  this  contention.     The  14th  Amendment 
to   the  Constitution   of   th^   United   States 
was  never  intended  to  act  as  an  accomplice 
to  any  young  man  who  wanted  to  take  ad- 
vantage of  the  gratuitous  advantages  offered 
the  youths  to  obtain  an  education,  and  yet 
refuse   to   obey   and   submit   to   the    disci- 
plinary  regulations   enacted   by   the  legis- 
lature for  the  welfare  of  the  institutions 
of  learning.    The  right  to  attend  the  educa- 
tional   institutions   of   the   state   is   not   a 
natural  right.     It  is  a  gift  of  civilization, 
a  benefaction  of  the  law.    If  a  person  seeks 
to  become  a  beneficiary  of  this  gift,  he  must 
submit  to  such  conditions  as  the  law  im- 
poses as  a  condition  precedent  to  this  right. 
The  act  in  question  is  not  class  legislation. 
It  is  quite  the  reverse,  and  seeks  to  destroy 
the  possibility  of  the  existence  of  any  class 
at  the  educational  institutions.     No  state 
or  Federal  Constitution  is  violated  by  this 
act  in  any  way.     Complainant  is   not  de- 
prived  of   any   constitutional   right,  unless 
complainant  can  be  said  to  have  a  constitu- 
tional right  to  breach  the  discipline  of  the 
school  and  set  at  naught  the  laws  of  the 
state.     If    it   be   true   that   the   board    of 
trustees,  or  the  legislature,  have  extended 
the  operation  of  the  rule  beyond  what  would 
seem  to  be  the  necessities,  they  have  done 
it  in  order  to  effectuate  the  purpose  of  the 
legislature  in   prohibiting  the  existence   of 
Greek    letter    fraternities    at    any    of    the 
educational  institutions  in  the  state.    The 
trustees,  and  the  legislature,  both  have  the 
right  to  say  that  any  student  who  desires 
to    enter    the    university    shall    not    only 
promise    not   to    affiliate   with    any    Greek 
letter  fraternity  while  there,  but  that  he 
shall  not  encourage  the  organization  of  any 
Greek  letter  fraternity  elsewhere,  by  paying 
dues,  etc.,  while  a  member  of  that  institu- 
tion.   If  this  were  not  true,  there  might  be 
organized   at  the  university,  although  the 
dues   were   paid   elsewhere,  as   complete   a 
Greek  letter  fraternity,  save  the  meetings, 
as  if  it  were  organized  at  the  institution. 
Young   men   attending  the  educational  in> 
stitutions  of  the  state,  if  allowed  to  bold 
*  their  memberships  in  fraternities  at  other 
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institutioos  while  attending  the  state  in- 
titutions,  could  as  effectually  carry  on  their 
fraternity  relation  as  if  an  organization 
existed  at  the  particular  place.  The  legis- 
lature know  this,  and  to  make  the  law  effec- 
tive prohibited  all  affiliation  with  secret  so- 
cieties while  a  student  at  a  state  institution. 

In  the  case  of  Purity  Extract  &  Tonic 
Co.  V.  Lynch,  100  Miss.  650,  56  So.  316,  the 
supreme  court  of  this  state  and  of  the 
United  States  held  that  the  legislature 
might,  in  order  to  make  a  police  regula- 
tion effective,  press  the  act  beyond  the 
seeming  necessities  in  order  to  effectuate 
its  purpose.  The  case  of  Hobbs  v.  Germany, 
94  Miss.  469,  22  L.R.A.(N.S.)  983,  49  So. 
515,  is  not  a  parallel  case  to  this.  The 
trustees  in  that  case  were  not  acting  under 
the  power  conferred  upon  them  by  an  act 
of  the  legislature.  They  were  not  trying 
to  break  up  any  secret  orders;  but  the 
trustees  of  the  public  schools,  to  which  a 
child  has  a  constitutional  right  to  attend 
between  certain  ages,  undertook  to  say  that 
after  the  child  had  reached  its  home  it 
ehould  not  be  controlled  by  its  own  parents, 
but  that  they  would  establish  rules  that 
would  reach  into  the  fireside  and  control  the 
child  around  the  hearthstone  of  its  own 
parents.  This  court  said  this  could  not  be 
done.  Many  decisions  are  cited  by  appellee, 
but  we  refuse  to  follow  any  decision  that 
would  hold  this  act  unconstitutional. 

We  can  see  nothing  in  the  act  which  is 
violative  of  any  section  of  the  Constitution. 
Whether  the  act  was  a  wise  one  or  an  un- 
wise one,  was  a  question  for  the  legislature 
to  determine.  The  legislature  is  in  control 
of  the  colleges  and  universities  of  the  state, 
and  has  a  right  to  legislate  for  their  wel- 
fare, and  to  enact  measures  for  their  disci- 
pline, and  to  impose  the  duty  upon  the 
trustees  of  each  of  these  institutions  to 
see  that  the  requirements  of  the  legislature 
are  enforced;  and  when  the  legislature  has 
done  this,  it  is  not  subject  to  any  control 
by  the  courts. 

The  decree  of  the  court  below  is  reversed, 
the  demurrer  sustained,  and  the  bill  dis- 
missed. 

Affirmed  by  the  Supreme  Court  of  the 
United  States,  June  1,  1915,  237  U.  S.  589, 
69  L.  ed.  — ,  35  Sup.  Ct.  Rep.  720. 


MISSOURI   SUPREME   COURT. 
(In  banc.) 

W.  B.  HAYS,  Jlespt., 

V. 

CITY  OF  POPLAR  BLUFF  et  al.,  Appts. 

(—  Mo.  — ,  173  S.  W.  676.) 

Municipal  cor|)oratlon  —  ordinance  ■— 

fire  limits  -^  exceptions. 
•   1.    Statutory    power    to   establish    limits 
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within  which  no  building  composed  of  com- 
bustible material  shall  be  erected  does  not 
authorize  an  ordinance  establishing  limits 
within  which  no  such  building  shall  be  erect- 
ed without  permission  of  the  mayor  and 
council. 

Same  — *  ordinance  —  void  in  part. 

2.  A  provision  in  an  ordinance  establish- 
ing fire  limits  within  which  buildings  com- 
posed of  combustible  materials  cannot  be 
erected,  which  permits  the  mayor  and  coun- 
cil to  permit  such  buildings  within  the  pro- 
hibited limits,  cannot  be  eliminated,  so  as  to 
permit  the  ordinance  to  be  enforced  as  an  ab- 
solute prohibition  of  such  buildings. 

Constitutional  law  — •  special  privileges 
—  permission  to  erect  non- fireproof 
building. 

3.  A  municipal  ordinance  prohibiting  the 
erection  of  buildings  composed  of  combusti- 
ble materials  within  certain  limits  without 
permission  of  the  mayor  and  council  is  un- 
constitutional as  granting  special  privileges. 

Municipal  corporations  »  ordinance  ~ 
delegation  of  legislative  power. 

4.  A  provision  in  a  municipal  ordinance 
requiring  consent  of  neighboring  property 
owners  to  the  erection  of  non-flreproof 
buildings  within  fire  limits  is  invalid  as  a 
delegation  of  the  legislative  power  of  the 
municipality  to  such  property  owners. 

Injunction  —  to  prevent  the  destruction 
of  buildings. 

5.  Injunction  lies  to  prevent  the  destruc- 
tion of  buildings  under  a  void  municipal 
ordinance. 

(Woodson,  Ch.  J.,  and  Bond,  J.,  dissent.) 


(February  9,   1915.) 

APPEAL  by  defendants  from  a  judgment 
of  the  Circuit  Court  for  Wayne  County 
in  plaintiff's  favor  in  an  action  to  enjoin 
defendants  from  enforcing  an  ordinance  con- 
demning  a  certain  building  and  to  restrain 
them  from  destroying  such  building  and 
interfering  with  plaintiff's  enjoyment  of  his 
premises.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

The  opinion  of  the  court  in  division  No.  1 
is  as  follows: 

Brown,  C: 

The  petition  was  filed  in  the  circuit  court 
for  Butler  county,  March  26,  1910,  implead- 
ing with  the  city,  as  defendant,  George 
Luther,  its  street  commissioner.     It  states 

Note.  —  The  validity  of  statutes  or  ordin- 
ances conferring  upon  local  authorities  dis- 
cretion in  granting  permits  to  repair  wooden 
buildings  within  fire  limits  is  discussed  in 
the  note  to  State  v.  Lawing,  51  L.R.A.  ( N.S. ) 
64.  Generally  as  to  the  power  of  a  munici- 
pality to  require  permit  to  construct  or  re- 
pair building  within  its  limits,  see  note  to 
Fellows  V.  Charleston,  13  L.R.A.(N.S.)  737. 
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that  on  April  27,  1908,  the  defendant  city, 
by  its  city  council,  granted  plaintiff  permis- 
sion to  erect  a  building  of  wood  and  iron 
on  the  west  half  of  lot  61  in  said  city,  of 
which  he  was  seised  as  owner;  that  on  the 
20th  day  of  September,  1909,  the  mayor  and 
council  granted  him  the  further  permission 
to  construct  on  said  building,  which  had 
then  been  erected,  an  iron  roof,  which  he 
constructed  in  accordance  with  such  permis- 
sion. The  plaintiff's  right  to  erect  and 
maintain  the  building  under  the  ordinances 
pleaded,  as  well  as  the  acquiescence  of  the 
city  therein,  and  its  continued  and  present 
use  for  business  purposes  by  plaintiff  and 
his  tenants,  are  fully  and  particularly  set 
forth,  and  the  petition  proceeds  as  follows: 

"Plaintiff,  however,  states  that,  notwith- 
standing all  of  the  matters  hereinbefore 
pleaded  and  set  forth,  the  said  city  of  Pop- 
lar Bluff,  by  and  through  its  duly  elected, 
qualified,  and  acting  mayor  and  city  coun- 
cil, on  the  21st  day  of  February,  1910, 
caused  to  be  passed  and  enacted,  the  fol- 
lowing ordinance,  to  wit: 

"  'Ordinance  No.  240.  Bill  No.  264.  An 
ordinance  declaring  the  building  located  on 
the  west  half  of  lot  61  of  the  original  town 
(now  city)  of  Poplar  Bluff,  Missouri,  to  be 
a  nuisance,  and  ordering  its  abatement  and 
removal. 

"  *Be  it  ordained  by  the  city  council  of 
the  city  of  Poplar  Bluff,  Missouri,  as  fol- 
lows : 

"  'Section  1.  That  the  building  located  on 
the  west  half  of  lot  61  of  the  original  town 
(now  city)  of  Poplar  Bluff,  in  Butler  county, 
Missouri,  be  and  the  same  is  hereby  con- 
demned and  ordered  abated  and  removed 
within  ninety  days  after  the  service  of  no- 
tice of  the  passage  of  this  ordinance  on  the 
owner,  or  agent,  in  charge  of  said  building, 
for  the  reason  that  said  building  is  con- 
structed of  combustible  material  and  there- 
fore a  nuisance,  and  was  built  in  violation 
of  §§  313,  314,  and  315  of  the  revised  or- 
dinances of  the  city  of  Poplar  Bluff,  of  the 
revision  of  1898,  and  ordinance  No.  24. 

« 'Section  2.  That  if  said  building  shall 
not  be  abated  and  removed  within  the  time 
provided  in  this  ordinance  the  street  com- 
missioner of  the  city  of  Poplar  Bluff  is  here- 
by ordered  and  directed  to  abate  and  remove 
said  building,  after  the  lapse  of  the  time 
provided  in  this  ordinance. 

"  'Section  3.  That  the  owners,  or  agent 
in  charge  of  said  building,  failing  to  abate 
and  remove  said  building  within  the  time 
specified  by  this  ordinance,  after  notice 
herein  provided  for,  shall  be  deemed  guilty 
of  a  misdemeanor  and  shall  be  fined  not  less 
than  $5  nor  more  than  $100  for  each  of- 
fense.' " 

It  then  alleges  with  particularity  that 
L..R.A.1915D. 


the  ordinance  is  void  for  lack  of  power  un- 
der the  city  charter  to  pass  it;  because  the 
city  is  estopped  to  deny  the  plaintiff's  right 
to  maintain  the  building;  because  it  is  in 
violation  of  that  provision  of  §  10  of  article 
1  of  the  C!onstitution  of  the  United  States, 
which  forbids  the  states  to  pass  any  es  post 
facto  law,  or  law  impairing  the  obligation 
of  contracts;  also  of  the  5th  and  14th 
Amendments  to  the  Constitution  of  the 
United  States;  and  of  §§  15,  20,  21  and  30 
of  article  2,  and  §  63  of  article  4,  of  the 
Constitution  of  the  state  of  Missouri.  That 
the  building  is  not  constructed  of  combus- 
tible material,  nor  is  it  a  nuisance,  as  stated 
in  the  ordinance  quoted,  but,  although  the 
ordinance  is  void,  the  city  and  defendant 
Luther,  its  street  commissioner,  are  threat- 
ening and  preparing,  under  its  provisions, 
to  not  only  tear  down  said  building  and  de- 
stroy said  building,  but  to  arrest  and  prose- 
cute plaintiff  under  the  provisions  of  the 
third  section  thereof,  all  to  his  irreparable 
damage  and  injury,  for  which  he  has  no  ade- 
quate remedy  at  law.  That  the  building  ia 
worth  $10,000,  and  is  occupied  by  tenants 
of  plaintiff  engaged  therein  in  lawful  and 
proper  lines  of  business.  The  prayer  is  as 
follows:  "Wherefore,  plaintiff  prays  that 
a  writ  of  injunction  issue  from  this  court 
enjoining  and  restraining  said  city  of  Pop- 
lar Bluff  and  its  codefendant,  George  Luther, 
the  duly  appointed,  qualified,  and  acting 
street  commissioner  of  said  city,  and  all 
other  oflScers,  agents,  and  employees  of  said 
city,  from  further  proceedings  to  enforce 
the  provisions  of  said  ordinance  No.  240 
hereinbefore  set  forth,  and  from  abating, 
tearing  down,  removing,  or  destroying  plain- 
tiff's building  hereinbefore  described,  and 
from  trespassing  upon  or  in  any  wise  inter- 
fering with  plaintifi^s  enjoyment  of  his  said 
premises,  and  from  interfering  in  any  man- 
ner with  the  possession  or  title  of  plaintiff 
of,  in,  or  to  said  lot  and  tract  of  land  and 
the  building  situate  thereon,  and  for  such 
other  and  further  relief  as  to  the  court  shall 
seem  meet  and  just/' 

A  preliminary  restraining  order  was 
granted,  and  the  cause  progressed  so  that 
on  November  3d  the  defendants  filed  an 
amended  answer  denying  each  and  every  al- 
legation not  therein  expressly  admitted, 
and  stating  that  defendant  city  is  a  city 
of  the  third  class,  and  as  such  on  March  6, 
1899,  passed  a  revision  of  its  ordinances 
containing  the  following  sections,  also  set 
out  in  the  petition: 

"Section  313.  All  that  part  of  the  city  of 
Poplar  Bluff  comprised  within  the  follow- 
ing described  boundaries  shall  be  known  as 
the  fire  limits  of  said  city:  Beginning  at 
the  northeast  corner  of  lot  21,  in  the  city 
of   Poplar   Bluff,   Missouri,  running  thence 
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west  with  the  south  boundary  line  of  Oak 
street  to  Fifth  street;  thence  south  along 
the  east  boundary  line  of  Fifth  street  to 
Ash  street;  thence  east  along  the  north 
boundary  line  of  Ash  street  to  the  main 
line  of  the  St.  Louis,  Iron  Mountain,  Sl 
Southern  Railroad;  thence  northeasterly 
with  the  St.  Louis,  Iron  Mountain,  &  South- 
em  Railroad  to  the  western  line  of  Water 
street;  thence  north  along  the  west  line 
of  Water  street  to  the  northeast  comer  of 
lot  21,  to  the  place  of  beginning. 

"Section  314.  Hereafter  it  shall  be  unlaw- 
ful for  any  person,  without  obtaining  a  spe- 
cial permission  from  the  mayor  and  city 
council,  to  construct,  build,  or  place,  or 
cause  to  be  constructed,  built,  or  placed, 
any  edifice,  building  structure,  or  shed,  the 
outer  walls  of  which  are  in  whole  or  in  part 
made  of  wood,  in  that  part  of  the  city  em- 
braced within  the  fire  limits,  as  described 
in  the  preceding  section. 

"Section  315.  Whenerer  any  person  or 
persons  shall  desire  to  construct,  build,  or 
place  any  wooden  building  within  the  fire 
limits  of  the  city  of  Poplar  Bluff  as  herein- 
before described,  such  person  or  persons 
shall  file  with  the  mayor  and  council  an 
application  in  writing,  setting  forth  the  lo- 
cation, size,  and  manner  of  construction  of 
the  proposed  building,  and  the  purposes  for 
which  it  is  to  be  used.  Such  application 
must  be  accompanied  by  the  written  con- 
sent of  all  persons  owning  property  within 
the  block  in  which  such  proposed  building 
is  to  be  erected  or  placed.  Upon  the  filing 
of  such  application  and  written  consent  of 
the  property  owners  aforesaid,  the  council 
may,  by  resolution,  authorize  the  construc- 
tion or  erection  of  the  desired  wooden  build- 
ings within  the  said  fire  limits:  Provided, 
that  the  names  of  the  members  voting  for 
and  against  said  resolution  shall  be  entered 
on  the  journal,  and  a  vote  of  a  majority 
of  all  the  members  elected  to  the  council 
shall  be  necessary  for  its  passage. 

"Section  316.  Any  person  who  shall 
build,  construct,  or  place,  or  suffer  any 
wooden  building  to  be  constructed,  built, 
or  placed  within  the  fire  limits  of  the  city 
of  Poplar  Bluff  contrary  to  the  provisions 
of  the  preceding  sections,  shall  be  deemed 
guilty  of  a  misdemeanor,  and  upon  convic- 
tion thereof  be  fined  not  less  than  twenty- 
five  nor  more  than  one  hundred  dollars,  and 
a  like  fine  for  every  week  that  he  shall  con- 
tinue in  violation  of  the  said  section. 

"Section  317.  Whenever  any  wooden 
building  shall  be  constructed,  built,  or  placed 
within  the  fire  limits  of  this  city  contrary 
to  the  provisions  of  this  ordinance,  it  shall 
be  the  duty  of  the  mayor  to  issue  an  order 
requiring  the  owner,  occupant,  person  in 
eharge,  or  builder  thereof,  to  cause  such 
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building  to  be  taken  down  or  removed  out- 
side of  the  fire  limits.  If  the  person  so 
notified  shall  refuse  or  neglect  for  the  space 
of  ten  days  to  comply  with  the  require- 
ments of  the  order  issued  by  the  mayor  as 
herein  provided,  then  the  mayor  shall  cause 
such  building  to  be  taken  down  or  removed 
beyond  the  fire  limits,  and  the  expenses 
incident  thereto  may  be  recovered  of  the 
owner  of  such  building  by  suit  in  any  court 
of  competent  jurisdiction." 

"Section  342.  Whoever  shall  violate  any 
provision  of  this  ordinance  wherein  no  speci- 
fied penalty  Is  provided  shall  be  deemed 
guilty  of  a  misdemeanor,  and  upon  convic- 
tion thereof  shall  be  fined  not  less  than  one 
nor  more  than  one  hundred  dollars." 

Also,  an  amendment  to  §  313,  passed  No- 
vember 20,  1899,  only  changing  the  descrip- 
tion of  the  boundaries. 

Whether  the  property  in  question  was 
within  the  original  boundaries  does  not  ap- 
pear in  the  pleadings,  and  makes  no  differ- 
ence.   The  answer  then  proceeds  as  follows: 

"Defendants  further  state  that  on  the 
20th  day  of  April,  1908,  and  while  the  above 
ordinances  were  in  full  force  and  effect,  the 
plaintiff,  W.  B.  Hays,  being  desirous  of 
erecting  a  wooden  structure  which  he  called 
an  'air  dome'  upon  the  west  half  of  lot  61 
in  the  original  town,  now  city  of  Poplar 
Bluff,  Missouri,  and  which  said  lot  was 
within  the  fire  limits  of  defendant  city,  filed 
with  defendant's  city  clerk  the  following 
document,  to  wit: 

"April  6,  1908. 
"To  the  Mayor  and  City  Council. 

"Gentlemen : 

"We,  the  undersigned  property  owners  are 
willing  for  W.  B.  Hays  to  erect  an  air  dome 
on  lot  61 — stage  to  be  built  of  iron. 

"[Signed]  W.  B.  Hays ;  Mrs.  J.  L.  Parham, 
by  W.  B.  Hays,  Agt.;  Geo.  D.  Kirkhoff;  W. 
J.  Kennedy;  State  Bank  of  P.  B.,  by  W.  W. 
Turner,  Cashier;  J.  H,  Dates,  by  E.  Bacon, 
Agt.;  Mrs.  K.  M.  Arrendale;  Mrs.  Etta  C. 
Blatt,  by  C,  E.  Kinder,  Agt. 

"Defendants  further  state  that  said  plain- 
tiff, W.  B.  Hays,  failed  and  neglected  to  file 
with  the  mayor  or  city  council  an  applica- 
tion in  writing  for  permission  to  erect  said 
wooden  structure,  setting  forth  its  location, 
size,  and  manner  of  construction,  and  the 
purpose  for  which  it  was  to  be  used,  as  re- 
quired by  the  ordinances  of  the  defendant 
city;  but,  on  the  contrary,  defendants  aver 
that  said  plaintiff,  W.  B.  Hays,  filed  no  ap- 
plication whatever  for  said  permit  other 
than  the  document  set  out  in  full  above, 
which  purports  to  be  the  written  consent, 
to  the  construction  of  said  building,  of  all 
persons  owning  property  in  the  block  in 
which  said  wooden  structure    was    to    be 
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erected,  but  which  in  truth  and  in  fact  was 
not  signed  by  all  persons  owning  property 
in  said  block  and  square  in  which  said  build- 
ing was  to  be  erected,  but  on  the  contrary 
was  signed  by  but  a  small  number  of  the 
persons  who  owned  property  in  said  block; 
and  defendants  aver  that  the  plaintiff  at  no 
time  filed  with  the  proper  officers  of  the  city 
the  'written  consent  of  all  persons  ownin^;^ 
property  in  the  block  in  which  said  proposed 
building  was  to  be  erected'  as  required  by 
defendant  city's  ordinances." 

It  then  states,  in  substance,  that  the  fol- 
lowing entry  appears  upon  the  journal  of 
the  proceedings  of  the  city  council  as  of 
April  27,  1908:  "W.  B.  Hays  presented  to 
the  council  the  consent  of  all  the  property 

owners  in  lot of  the  old  town,  and 

asks  for  permission  to  build  an  'air  dome.' 
W.  B.  Hays  now  presents  to  the  council  the 
consent  of  all  the  property  owners  in  lot 
61  of  the  old  town  for  him  to  build  an  'air 
dome'  on  said  lot,  and  now  asks  permission 
of  the  council,  which  is  granted."  It  is  al- 
leged that  this  entry  was  made  by  the  clerk 
without  entering  the  names  of  members 
voting  for  and  against  it  on  the  journal, 
without  the  consent  of  all  the  property 
owners  as  required  by  law,  and  without  a 
vote  having  been  taken  tberebn  as  required 
by  law,  and  in  violation  of  the  ordinances 
of  the  defendant  city  in  that  behalf,  and  of 
his  duties  as  city  clerk,  and  that  it  was 
void.  That  after  the  entrv  of  this  order 
the  plaintiff,  without  the  consent  of  the 
mayor  and  city  council,  and  without  the 
consent  of  all  persons  owning  property  in 
the  block,  wrongfully,  in  violation  of  the 
city  ordinances,  and  in  disregard  of  the 
lives  and  property  of  the  inhabitants,  built 
on  said  lot  a  wooden  structure,  the  outer 
walls  of  which  were  made  of  wood,  with  a 
wooden  stage,  chairs,  and  benches,  a  wooden 
confectionery  stand,  and  other  combustible 
articles  too  numerous  to  mention;  and  af- 
terwards in  the  same  fall,  wrongfully  and 
without  permission  of  the  city  or  consent 
of  all  the  property  owners,  put  in  a  wooden 
floor,  stretched  a  tent  over  it  for  a  roof, 
and  changed  the  name  of  the  structure  td 
"Tanguay  Skating  Rink,"  and  operated  it 
as  a  skating  rink  until  the  fall  of  1909, 
when  he  appeared  before  the  council  and 
deceived  it  by  saying  that  if  it  would  give 
him  permission  to  cover  the  structure  with 
an  iron  roof  he  would  remove  it  from  the 
lot  the  "next  spring,"  and  that  he  intended 
to  use  it  in  the  meantime  only  as  a  skating 
rink. 

The  council  once  more  confided  in  him, 
and  were  again  deceived.  They  were  so  im- 
pressed by  his  persuasive  diction  that  it  did 
not  occur  to  them  to  ask  him  to  put  it 
down  in  black  and  white,  but  without  anv 
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written  application  they  proceeded  to  write 
upon  their  journal  as  follows:  "September 
20th,  1909.  L.  &  Brandon.  On  Application 
of  W.  B.  Hays  to  permit  him  to  put  an  Iron 
roof  on  Tanguay  Skating  Rink.  Permission 
is  granted  and  carried  if  the  proper  petition 
of  property  owners  is  filed.  And  which  said 
journal  entry  was  recorded  upon  the  record 
of  the  council  proceedings  as  follows: 
'Building  Permit.  On  motion  of  Langlcy 
and  seconded  by  Brandon.  It  is  ordered 
by  the  council  that  a  permit  be  granted  to 
W.  B.  Hays  to  erect  and  place  an  iron  roof 
on  the  Tanguay  Skating  Rink.  Said  per- 
mission is  granted  if  the  proper  petition  of 
the  property  owner  is  secured  and  filed  be- 
fore commencing  the  work.' "  This  order, 
the  answer  states,  was  obtained  by  deceit, 
and  is  void. 

Afterwards,  on  September  28th,  he  filed  in 
the  oflice  of  the  city  clerk  the  following: 

"To  the  Honorable  Mayor  and  City  Council 
of  the  City  of  Poplar  Bluff: 

We,  the  undersigned  citizens  and  property 
owners,  owning  property  in  lots  sixty-one 
(61)  and  sixty-two  (62)  of  the  city  of  Pop- 
lar Bluff,  in  whiph  is  located  the  Tanguay 
Skating  Rink,  hereby  petition  your  honor- 
able body  to  permit  and  grant  Mr.  W.  B. 
Hays,  manager  of  the  Tanguay  Skating 
Rink,  the  privilege  of  placing  upon  the  Tan- 
guay Skating  Rink  an  iron  roof. 

[Signed]  State  Bank  of  P.  B.,  by  W.  W 
Turner;  Etta  Goss  Blatt;  John  H.  Dates, 
by  £.  Bacon,  His  Agt.;  Bacon  ReaUy  Co., 
by  E.  Bacon,  Prest.;  Mrs.  J.  J.  Parham,  by 
W.  B.  Hays,  Agt.;  C.  M.  Ducker  and  Sons; 
Kate  M.  Arrendale. 

The  answer  then  states  that  this  paper 
contained  the  names  of  only  a  small  por- 
tion of  the  persons  owning  property  in  the 
block,  and  that  its  filing  conferred  no  right 
upon  the  plaintiff;  but,  notwithstanding 
this,  the  plaintiff  proceeded  to  put  on  his 
iron  roof,  put  in  permanent  wooden  parti- 
tions, and  rented  the  rooms  to  divers  per- 
sons who  are  conducting  in  it  a  saloon,  a 
bowling  alley,  a  billiard  and  pool  room,  and 
a  gambling  house.  As  soon  as  the  city 
learned  (so  runs  the  answer)  "that  said 
plaintiff  intended  disobeying  his  agreement 
to  remove  said  building,  but  on  the  con- 
trary maintaining  the  same  as  a  permanent 
structtire,  to  wit,  on  January  17,  1910,  that 
the  proper  officers  of  the  defendant  city 
duly  passed,  and  the  mayor  duly  approved /' 
the  ordinance  we  have  already  copied  in 
connection  with  the  petition,  and  which  ccm- 
stitutes  the  motive  of  this  action.  The  an- 
swer then  proceeds:  "Defendants  further 
state  that,  immediately  after  the  passage 
and  approval  of  the  above  ordinance,  the 
defendant  city's  mayor,  John  W.  Berryman, 
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issiied  an  order  on  the  plaintiff  to  abate 
and  remove  said  building,  by  having  served 
on  plaintiff  a  true  copy  of  the  above  ordi- 
nance, ordering  plaintiff  to  abate  said  build' 
ing  and  to  remove  the  same  without  the  fire 
limits  of  the  defendant  city  within  ninety 
days  after  the  passage  of  said  ordinance, 
bnt  defendants  state  that  the  plaintiff,  al- 
though thereto  requested  according  to  law 
and  the  ordinances  of  the  defendant  city, 
neglected  and  refused  to' remove  said  build- 
ing within  said  time,  but  stated,  averred, 
and  threatened  that  he  intended  keeping 
and  maintaining  said  builditag  on  said  lot 
permanently,  and  still  refuses  and  neglects 
to  remove  the  same." 

The  plaintiff  replied  by  general  denial.  A 
trial  was  had  and  testimony  tak^i  which 
fills  about  340  pages  of  the  abstract.  It 
will  be  unnecessary  to  examine  this.  The 
preliminary  injunction  was  made  perpetual. 

The  defendants,  in  their  joint  answer, 
admit  that  t3ie  city,  before  the  institution 
of  this  suit,  by  ordinance  passed  and  ap- 
proved February  21, 1910,  ordered  the  plain^ 
tifi^s  building  in  question  to  be  abated  and 
ri»moved  within  ninety  days  after  the  serv- 
ice of  notice  of  its  passage,  "for  the  rea- 
son that  said  building  is  constructed  of 
combustible  material,  and  therefore  a  nui- 
sance, and  was  built  in  violation  of  §§  313, 
314,  and  315  of  the  revised  ordinances  of 
the  city  of  Poplar  Bluff  of  the  revision  of 
1898,  and  ordinance  No.  24."  Also,  that  it 
immediately  served  an  order  and  notice  on 
plaintiff  to  abate  and  remove  said  building 
"without  the  fire  limits  of  the  defendant 
city**  within  ninety  days.  It  has  there^fore, 
in  the  most  solemn  and  effective  form  in 
which  it  can  express  itself,  threatened  to 
enforce  the  fire-limit  ordinance  by  abating 
and  removing  the  plaintiff's  building;  and 
the  street  commissioner  joins  it  in  a  justi- 
fication of  both  under  the  same  ordinance. 
Neither  in  the  pleadings  nor  in  the  briefs 
of  their  common  counsel  does  he  attempt 
to  evade  any  responsibility  assumed  by  the 
city,  and  we  cannot  make  a  discrimination 
in  his  favor  which  he  does  not  deign  to 
make  for  himself.  We  will  therefore  con- 
sider the  case  against  both  as  if  the  city 
were  the  only  defendant.  This  brings  us 
at  once  to  the  question :  Are  the  provisions 
of  the  city  ordinance  purporting  or  attempt- 
ing to  establish  fire  limits  for  Poplar  Bluff, 
a  city  of  the  third  class,  valid? 

In  considering  such  questions,  we  usually 
begin  with  some  form  of  the  ancient  and 
indubitable  proposition  that,  under  our  sys- 
tem of  government,  municipal  corporations 
possess  no  powers  or  faculties  not  con- 
ferred upon  them,  either  expressly  or  by 
fair  implication,  by  the  law  which  creates 
them,  or  by  other  statutes  applicable  to 
them.  As  we  said  in  St.  Louis  v.  Dreisoer- 
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ner,  243  Mo.  217,  223,  41  L.RA.(N.S.)  177, 
147  S.  W.  998,  999:  "'Any  fair,  reason- 
able doubt  concerning  the  existence  of 
power  is  resolved  by  the  courts  against  the 
corporation,  and  the  power  is  denied.'  St. 
Louis  V.  Bell  Tele  ph.  Co.  96  Mo.  loc.  cit. 
623,  2  LJtA.  278,  9  Am.  St.  Rep.  370,  10 
S.  W.  197;  Nevada  use  of  GilfiUan  v.  Eddy, 
123. Mo.  loc.  cit.  657,  27  S.  W.  471;  Inde- 
pendence V.  Cleveland,  167  Mo.  388,  67  S. 
W.  216." 

The  power  upon  which  defendants  have 
planted  themselves  for  justification  in  this 
case  IB  contained  in  §  9228  in  article  4  of 
chapter  84  of  the  Revised  Statutes  of  1909, 
relating  to  cities  of  the  third  class,  and  is 
as  follows:  "The  council  may  also  provide, 
by  ordinance,  limits  within  which  no  build- 
ing shall  be  constructed  except  of  brick  or 
stone  or  other  incombustible  materials^  with 
fireproof  roofs,  and  impose  a  penalty  for 
the  violation  of  such  ordinance,  and  may 
cause  buildings  commenced,  put  up,  or  re- 
moved into  such  limit,  in  violation  of  such 
ordinance,  to  be  removed  or  abated." 

That  this  provision  gives  ample  power  to 
the  legislative  department  of  the  city  gov- 
ernment to  establish  districts  in  which  no 
building  of  other  than  incombustible  mate- 
rials shall  be  constructed  is  evident;  but 
to  construe  it  to  give  power  to  establish 
districts  in  which  buildings  of  combustible 
or  incombustible  materials  may  be  con- 
structed, as  may  be  arbitrarily  determined 
by  the  mayor  and  council  in  each  particular 
case,  requires  us  to  reject  its  broadly  pro- 
hibitive words,  thus  rendering  it  meaning- 
less and  inoperative,  or  to  add  words  of 
permission  which  would  defeat  the  evident 
object  of  the  enactment,  which  is  that  all 
persons  owning  property  within  the  limits 
established,  and  the  general  public  as  well, 
should  be  protected  against  the  menace  of 
combustible  structures  within  such  limits. 
It  bears  no  evidence,  as  does  the  ordinance, 
that  the  legislature  had  in  mind  the  idea 
that  each  block  should  stand  alone  in  the 
matter  of  such  protection,  and  the  record 
of  disastrous  fires  in  cities  furnishes  no 
foundation  for  such  a  theory.  Nor  is  there 
any  evidence  in  the  act  of  a  legislative  no- 
tion that  those  who  might  have  the  neces- 
sary influence,  the  "pull,"  as  it  is  often 
called  in  the  expressive  language  of  our 
time,  might  obtain  special  permission  not 
open  to  others,  to  build  combustible  struc- 
tures within  the  designated  limits.  It  laid 
down  a  rule  applicable  alike  to  all,  of  gov- 
ernment by  law,  and  not  by  special  privilege 
or  favor.  An  attempt  of  the  general  as- 
sembly to  authorize  the  ordinance  in  ques- 
tion would  have  been  an  attempt  to  confer 
iipon  the  agent  of  its  own  creation  a  law- 
making power  which  the  Constitution  had 
expressly  withheld  from  itself.     Clause  26 
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of  §  53  of  the  4th  article  of  our  Constitu- 
tion forbids  the  passage  by  the  general  as- 
sembly of  any  local  or  special  law  granting 
to  any  person  any  special  right,  privilege, 
or  immunity.  It  would,  of  course,  be  ab- 
surd to  say  that,  in  the  face  of  this  consti- 
tutional inhibition,  it  might,  by  special  law, 
permit  such  individuals  as  it  should  select 
from  time  to  time  to  violate  a  penal  law, 
and  grant  them  immunity  therefor.  It 
would  be  still  more  absurd  to  say  that  the 
general  assembly  could  give  itself  the  power 
to  grant  such  special  privileges  and  immuni- 
ties by  the  clumsy  subterfuge  of  inserting 
in  all  prohibitive  and  penal  laws  a  condition 
that  the  forbidden  act  might  only  be  done 
with  its  permission  expressed  by  statute. 
But  it  would  be  the  most  absurd  of  all  to 
contend  that,  although  the  Constitution  had 
withheld  from  the  general  assembly  the 
power  to  pass  such  laws,  that  body  might 
give  its  own  agent,  the  legislative  body  of 
a  municipal  corporation,  the  power  to  make 
them. 

It  is  suggested  that  although  such  a  con- 
dition may  be  unconstitutional  and  void, 
yet  the  court  should  simply  strike  it  out, 
so  that  in  its  mutilated  condition  the  ordi- 
nance would  denounce  its  penalty  against 
all  alike.  Thus  the  court  could  make  an 
ordinance  changing  the  conditional  prohibi- 
tion of  the  municipal  mayor  and  council 
into  an  absolute  one,  avoiding  the  quick- 
sands of  the  Constitution.  The  supreme 
judicial  court  of  Massachusetts  answered 
this  proposition  in  Austin  v.  Murray,  16 
Pick.  121,  126,  as  follows:  "A  by-law  be- 
ing entire,  if  it  be  void  in  part,  shall  be 
void  for  the  whole.  The  reason  is  obvious, 
for,  if  a  part  of  a  by-law  might  stand  good, 
while  another  essential  part  could  not  be 
sustained,  the  object  of  the  by-law  might 
be  defeated,  and  injurious  consequences 
might  follow  against  the  intention  of  the 
framers."  The  by-laws  so  held  to  be  entire 
consisted,  like  this  ordinance,  of  a  general 
prohibition  to  do  a  certain  thing  without 
the  consent  of  the  selectmen. 

The  mayor  and  city  council  of  Poplar 
Bluff,  under  the  charter  power  we  have 
quoted,  undertook  to  establish  fire  limits 
within  which  they  attempted  to  make  it 
unlawful,  without  a  special  permission  from 
the  mayor  and  city  council,  "to  construct 
any  edifice,  building,  structure,  or  shed  the 
outer  walls  of  which  are  in  whole  or  in 
part  made  of  wood."  The  combustible  char- 
acter of  the  structure  seems  to  be  entirely 
ignored.  A  shed  with  metal  angles  or  gas 
pipe  for  framework  and  tarred  paper  for 
walls  and  roof  would  evade  the  description 
of  the  prohibited  structures  as  completely 
as  brick  or  stone  with  fireproof  roof.  But 
the  vice  most  important  in  this  ordinance  is 
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its  general  scheme  by  which  the  city  council 
places  its  paternal  hand  upon  the  interests 
of  the  people  of  the  city  with  the  manifest 
intention  of  gathering  to  itself  the  unde- 
fined and  arbitrary  power  to  determine  who 
shall  have  the  special  privilege  of  erecting 
buildings  of  combustible  materials  in  these 
areas,  and  who  shall  be  denied,  without 
being  entitled  to  the  courtesy  of  a  reason* 
This  cannot  be  done.  The  reason  is  well 
expressed  by  the  supreme  court  of  Indiana 
in  Elkhart  v.  Murray,  166  Ind.  304, 1  L.R.A. 
(N.S.)  940,  112  Am.  St.  Rep.  228,  75  N.  E. 
593,  6  Ann.  Cas.  748,  as  follows:  "If  an 
ordinance  up<Mi  its  face  restricts  the  right 
of  dominion,  which  the  owner  might  other- 
wise exercise  without  question,  not  aocord- 
ing  to  any  uniform  rule,  but  so  as  to  make 
the  absolute  enjoyment  of  his  own  depend 
upon  the  arbitrary  will  of  the  city  authori- 
ties, it  is  invalid,  because  it  fails  to  fur- 
nish a  uniform  rule  of  action  and  leaves 
the  right  of  property  subject  to  the  will  of 
such  authorities,  who  may  exercise  it  so 
as  to  give  exclusive  profits  or  privileges  to 
particular  persons."  The  wealth  of  au- 
thority opened  by  the  court  in  its  citations 
in  that  case  has  been  of  great  assistance 
in  the  investigation  of  the  subject.  This 
court  also,  in  St.  Louis  v.  Russell,  116  Mo. 
248,  257,  20  L.R.A.  721,  22  S.  W.  470,  472, 
held  an  ordinance  of  the  city  of  St.  Louis  in- 
valid "for  the  reason  that  by  its  provisions 
one  citizen  is  permitted  to  erect  a  livery 
stable  in  a  certain  locality  by  obtaining 
the  written  consent  of  the  owners  of  one 
half  the  ground  in  the  block,  while  another 
of  like  merit  would  not  be  permitted  to  do 
so  for  the  want  of  such  consent."  In  that 
case  the  court  cites,  with  its  approval,  nu- 
merous authorities;  among  others,  Barthet 
V.  New  Orleans  (C.  C.)  24  Fed.  564,  in 
which  an  ordinance  of  that  city  was  held 
invalid  which  made  it  unlawful  to  maintain 
a  slaughterhouse  "except  permission  be 
granted  by  the  council  of  the  city  of  New 
Orleans;"  State  v.  Mahner,  43  La.  Ann.  496, 
9  So.  480,  in  which  an  ordinance  forbidding 
the  keeping  of  more  than  two  cows  by  any 
person  within  certain  prescribed  limits  in 
the  city  without  a  permit  from  the  city 
council  was  held  void;  Richmond  v.  Dudley, 
129  Ind.  112,  13  L.RA.  587,  28  Am.  St. 
Rep.  180,  28  N.  £.  312,  in  which  an  ordi- 
nance forbidding  the  storing  of  inflammable 
or  explosive  oils  within  the  limits  of  the 
city  of  Richmond,  without  the  permission  of 
the  common  council,  was  held  void;  State 
V.  Dubarry,  44  La.  Ann.  1117,  11  So.  718, 
in  which  an  ordinance  of  the  city  of  New 
Orleans  was  held  void  because  it  prohibited 
the  setting  up  of  any  private  market  with- 
out permission  of  the  city  council;  Newtcm 
v.  Belger,  143  Mass.  598,  10  N.  E.  464,  ia 
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which  aa  ordinance  permitting  the  board  of 
aldermen  to  exercise  their  discretion  in 
granting  or  refusing  permits  for  the  erec- 
tion of  buildings  within  the  fire  limits  was 
held  invalid;  and  State  t.  Tennant,  110  N.  C. 
600,  612,  15  L.RA.  423,  28  Am.  St.  Rep.  715, 
14  8.  £.  387,  in  which  a  like  fate  befell  an 
ordinance  of  Asheville,  North  Carolina,  for- 
bidding the  erection  of  a  building  in  the 
city  without  having  first  applied  to  the  al^ 
dermen  and  obtained  permission  for  that 
purpose.  All  these  cases  were  decided  upon 
principles  stated  in  Elkhart  v.  Murray, 
supra,  and  repeated  by  the  supreme  court 
of  North  Carolina  in  the  case  last  cited,  as 
follows:  ''If  an  ordinance  is  passed  by  a 
municipal  corporation,  which  upon  its  face 
restricts  the  right  of  dominion  which  the 
individual  might  otherwise  exercise  without 
question,  not  according  to  any  general  or 
uniform  rule,  but  so  as  to  make  the  abso- 
lute enjoyment  of  his  own  depend  upon 
the  arbitrary  will  of  the  governing  authori- 
ties of  the  town  or  city,  it  is  unconstitu- 
tional and  void,  because  it  fails  to  furnish 
a  uniform  rule  of  action  and  leaves  the  right 
of  property  subject  to  the  despotic  will  of 
aldermen^  who  may  exercise  it  so  as  to  give 
exclusive  profits  or  privileges  to  particulat 
persons/'  The  sentence  quoted  is  followed 
by  a  long  list  of  authorities  to  the  same  ef- 
fect. The  same  principle  is  restated,  with 
a  liberal  citation  of  authorities,  by  this 
court  in  St.  Louis  v.  Atlantic  Quarry  & 
Constr.  Co.  244  Mo.  470,  4S7,  148  S.  W.  048. 

Our  conclusion  is  that  the  ordinance  in 
question  is  void  because  it  is  not  within  the 
legislative  powers  delegated  to  the  city  by 
its  charter;  because  it  violates  the  funda- 
mental principle  inherent  in  our  constitu- 
tional system  that  when  a  municipal  corpo- 
ration seeks  by  ordinance  to  restrict  for  the 
public  good  the  rights  of  the  individual 
otherwise  incident  to  the  ownership  of  prop- 
erty, it  must  do  so  by  a  rule  applicable  to 
all  alike  under  the  same  circumstances,  and 
cannot  make  his  enjoyment  of  his  own  de- 
pend upon  the  arbitrary  will  or  caprice  of 
the  municipal  legislature;  and  because  its 
refusal  to  consider  applications  for  relief 
from  the  enforcement  of  its  prohibitory 
terms,  unless  accompanied  by  the  written 
consent  of  the  property  owners  of  the  block, 
amounts  to  a  delegation  of  the  legislative 
power  of  the  city  to  such  property  owners. 

We  have  considered  these  questions  at 
gx^ater  length  than  we  would  otherwise 
think  necessary,  because  the  decityon  of  this 
court  in  St.  Louis  v.  Fischer,  167  Mo.  654, 
64  L.R.A.  670,  90  Am.  St.  Rep.  614,  67  S.  W. 
872,  is,  we  think,  inconsistent  with  the 
conclusion  at  which  we  have  now  arrived. 
Although  that  case  is  irreconcilable  with 
the  Russell  Case,  supra,  hi  which  the 
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learned  judge  who  wrote  it  concurred,  and 
which  brings  to  its  support  many  well-con- 
sidered adjudications  of  this  and  other 
courts,  it  does  not  overrule  nor  even  men- 
tion it.  The  one  case  cited  in  the  Fischer 
Case  to  the  points  we  have  considered  is 
St.  Louis  &  M.  River  R.  Co.  v.  Kirkwood, 
160  Mo.  239,  53  L.RJI.  300,  60  S.  W.  110, 
in  which  a  condition  contained  in  an  ordi- 
nance of  the  town  of  Kirkwood  giving  a 
railroad  company  the  right  to  build  and 
operate  its  road  upon  a  street  was  held  to 
be  valid.  There  is  evidently  no  similarity 
between  the  two  cases.  In  the  Kirkwood 
Case  the  town  is  giving  the  use  of  its  own 
street  which  it  may  give  or  withhold  to 
any  extent  it  pleases.  In  this  case  the  city 
has  nothing  to  give,  but  is  appropriating 
the  property  of  the  individual  to  the  use 
of  the  people  through  the  exercise  of  the 
police  power  of  the  state,  and  must  look  to 
the  grant  of  that  power  for  the  exact  limits 
of  its  right.  So  far  as  the  Fischer  Case 
conflicts  with  the  Russell  Case,  supra,  it  is 
disapproved,  and  the  doctrine  of  the  latter, 
as  well  as  of  St.  Louis  v.  Dreisoerner,  243 
Mo.  217,  223,  41  L.R.A.(N.S.)  177, 147  S.  W. 
908,  099,  and  St.  Louis  v.  Atlantic  Quarry 
&  Constr.  Co.  supra,  is  approved. 

II.  There  is  nothing  in  the  objection  that 
the  respondent  is  not  entitled  to  injunctive 
relief  because  he  has  an  adequate  remedy 
at  law.  The  injunction  forbids  the  tearing 
down  of  the  building,  interference  with  the 
plaintiff's  possession  or  title  to  the  land 
and  building  thereon,  and  the  molesting  of 
plaintiff  or  his  tenants. 

Our  statute  (Rev.  Stat  1000,  §  2534)  de- 
clares, probably  in  conformity  to  the  rule 
of  the  common  law,  that  the  remedy  by 
writ  of  injunction  ^all  exist  in  all  cases 
where  an  irr^arable  injury  to  real  or  per- 
sonal property  is  threatened,  and  to  pre- 
vent the  doing  of  any.  l^al  wrong  whatever 
whenever  in  the  opinion  of  the  court  an  ade- 
quate remedy  cannot  be  afforded  in  dam- 
ages. One  of  the  most  common  uses  of  the 
writ  is  to  prevent  injury  to  or  destruction 
of  property  by  the  unauthorized  or  wrong- 
ful exercise  of  police  powers  by  municipal 
corporations.  In  Connecticut  Mut.  L.  Ins. 
Co.  V.  St.  Louis,  98  Mo.  422,  11  S.  W.  969, 
it  was  successfully  used  to  prevent 
the  destruction  of  a  building  by  the 
city  in  opening  or  improving  a  street.  In 
Boyd  V.  Frankfort,  117  Ky.  199,  213,  111 
Am.  St.  Rep.  240,  77  S.  W.  669,  673,  it  was 
used  to  prevent  the  destruction  of  a  church 
without  the  consent  of  the  common  coun- 
cil as  required  by  ordinance.  The  court 
said:  "There  can  be  no  doubt  of  the  right 
of  appellants  to  maintain  this  action.  The 
law  authorizing  it  has  been  repeatedly  de- 
clared by  this  court.    Thus  in  Newport  v. 
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Newport  k  C.  Bridge  Co.  90  Ky.  193,  8 
L.R.A.  484,  13  S.  W.  720,  it  wa«  held  that 
'if  a  city  ordinance  is  invalid,  one  who  is 
affected  by  it  haa  the  right,  in  order  to 
prevent  irreparable  injury  and  a  multi- 
plicity of  ■  prosecutions,  to  go  into  a  court 
of  equity  for  relief/"  In  Barthet  v.  New 
Orleans,  aupra,  in  sustaining  this  remedy, 
the  court  said:  "It  is  not  enough  that 
there  is  a  remedy  at  law;  it  must  be  plain 
and  adequate;  or,  in  other  words,  as  prac- 
tical and  efficient  to  the  ends  of  justice  and 
its  prompt  administration  a«  the  remedy 
in  equity."  The  excellence  of  the  equitable 
remedy  in  a  case  like  this  is  that  it  admits 
of  the  doing  of  complete  justice  by  pre- 
serving the  status  without  the  destruction 
or  loss  of  property  which  must  precede  and 
sustain  the  action  for  damages.  Its  selec- 
tion in  such  cases  is  commendable. 

For  the  reasons  stated,  the  judgment  of 
the  circuit  court  for  Wayne  county  is 
affirmed. 

Blair,  C,  concurs. 

Per  Curiam: 

The  foregoing  opinion  by  Brown,  C,  is 
adopted  as  the  opinion  of  this  division.  All 
the  judges  concur  except  Bond,  J.,  who  dis- 
sents. The  cause  is  transferred  to  the  court 
in  banc  because  it  conflicts  with  the  deci- 
sion in  banc  of  St.  Louis  v.  Fischer,  167 
Mo.  654,  64  L.R.A.  679,  99  Am.  St.  Rep.  614, 
67  S.  W.  872,  at  the  October  term,  1901. 

Messrs.  X.  C.  Whaley,  Abln^ton  A 
Phillips,  and  David  W.  Hill  for  appel- 
lants. 

Messrs.  N.  A.  Mozley,  Lieslle  C.  Green, 
and  Ernest  A.  Green,  for  respondent: 

The  general  ordinances  of  the  city  of  Pop- 
lar Bluff  pertaining  to  fire  limits  are  all 
void,  invalid,  in  excess  of  the  charter  powers 
of  said  city  of  Poplar  BluflT,  and  unconsti- 
tutional; therefore,  plaintiff  was  not  re- 
quired to  comply  with  them  in  erecting  the 
building  in  controversy,  and  did  not  have  to 
secure  the  consent  of  the  municipaMty  to 
build  the  "air  dome,"  as  provided  by  the 
ordinances  of  said  city. 

St.  Louis  V.  Russell,  116  Mo.  248,  20 
L.R.A.  721,  22  S.  W.  470;  Edwards  v.  Kirk- 
wood,  147  Mo.  App.  612,  127  S.  W.  378; 
Childers  v.  Holmes,  95  Mo.  App.  158,  68  S. 
VV.  1046;  Heman  Constr.  Co.  v.  Loevy,  64 
Mo.  App.  433;  Kirkwood  v.  Meramec  High- 
lands Co.  94  Mo.  App.  645,  68  S.  W.  761; 
State  V.  St.  Louis,  L  M.  &  S.  R.  Co.  232 
Mo.  642,  162  S.  W.  144;  Boyd  v.  Frankfort, 
117  Ky.  199,  111  Am.  St.  Rep.  240,  77  S. 
W.  669;  State  ex  rel.  Omaha  Gas  Co.  v. 
Withnell,  78  Neb.  33,  8  L.R.A.(N.S.)  978, 
126  Am.  St.  Rep.  686,  110  N.  W.  680;  Yick 
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Wo  V.  Hopkins,  118  U.  S.  356,  30  L.  ed. 
220,  6  Sup.  Ct.  Rep.  1064;  State  v.  Tenant, 
110  N.  C.  609,  15  L.R.A.  428,  28  Am.  St. 
Rep.  715,  14  S.  E.  387;  State  v.  Dubarry, 
44  La.  Ann.  1117,  11  So.  718;  Des  Moines 
V.  Gilchrist,  67  Iowa,  210,  56  Am.  Rep.  341, 
25  N.  W.  136;  Northern  P.  R.  Co.  ▼.  Spo- 
kane, 52  Fed.  428. 

Even  were  the  general  flre-limit  ordi- 
nances valid  and  constitutional  (as  we 
deny),  nevertheless  plaintiff  has  complied 
with  all  the  provisions  thereof,  in  erecting 
the  air  dome,  and  is  therefore  entitled  to 
maintain  the  same. 

St.  Louis  V.  Dorr,  136  Mo.  370,  37  S.  W. 
n08;  Kolkmeyer  v.  Jefferson,  75  Mo.  App. 
683;  State  ex  rel.  Carthage  v.  Cowgill  ft 
H.  Mill.  Co.  156  Mo.  634,  57  S.  W.  1008; 
State  ex  rel.  Canton  v.  Allen,  178  Mo.  573, 
77  S.  W.  868;  Page  v.  St.  Louis,  20- Mo. 
142;  Dausch  v.  Crane,  109  Mo.  329,  19  S. 
W.  61;  Keating  v.  Skiles,  72  Mo.  97;  Ball 
V.  Fagg,  67  Mo.  484 ;  State  ex  rel.  Gourley  v. 
Kansas  City,  68  Mo.  App.  124;  28  Cyc.  322, 
336,  343,  344;  Eichenlaub  v.  St.  Joseph,  113 
Mo.  396,  18  L.RA.  690,  21  S.  W.  8;  St. 
Louis  V.  Foster,  52  Mo.  513;  Rockville  v. 
Merchant,  00  Mo.  App.  366;  Aurora  Water 
Co.  V.  Aurora,  129  Mo.  640,  31  S.  W.  946; 
Cape  Girardeau  v.  Riley,  52  Mo.  424,  14  Am. 
Rep.  427;  Tarkio  v.  Cook,  120  Mo.  1,  41 
Am.  St.  Rep.  678,  25  S.  W.  202;  Saleno  v. 
Neosho,  127  Mo.  635,  27  L.R.A.  769,  48  Am. 
St.  Rep.  663,  30  S.  W.  190;  Northern  P.  R. 
Co.  V.  Spokane,  52  Fed.  428. 

The  injunction  was  correctly  made  per- 
petual, because  special  ordinance  No.  240, 
condemning  the  air  dome  building,  under 
which  defendants  are  acting,  is  void,  invalid, 
in  excess  of  the  charter  powers  granted  to 
the  city  of  Poplar  Bluff,  and  unconstitu- 
tional. 

Brown  v.  Carrollton,  122  Mo.  App.  276, 
99  S.  W.  37;  St.  Louis  v.  Edward  Heitze- 
berg  Packing  &  Provision  Co.  141  Mo.  375, 
39  LJRA.  551,  64  Am.  St.  Rep.  516,  42  S. 
W.  954;  Rice  v.  Jefferson,  60  Mo.  App.  468; 
Hisey  v.  Mexico,  61  Mo.  App.  253;  Allison 
V.  Richmond,  51  Mo.  App.  133;  Springfield 
R.  Co.  V.  Springfield,  85  Mo.  676;  State  ex 
rel.  Crow  v.  St.  Louis,  174  Mo.  136,  61  L.R.A. 
693,  73  S.  W.  623;  Springfield  v.  Jacobs, 
101  Mo.  App.  339,  73  S.  W.  1097;  Platts- 
burg  V.  Hagenbush,  98  Mo.  App.  669,  73  S. 
W.  725;  State  ex  rel.  Musser  v.  Birch,  186 
Mo.  219,  85  S.  W.  361;  Hannibal  v.  Rich- 
ards, 82  Mo.  336,  35  Mo.  App.  21;  Martin- 
owsky  V.  Hannibal,  35  Mo.  App.  78;  Hanni- 
bal V.  Missouri  &  K.  Teleph.  Co.  31  Mo. 
App.  23;  Willow  Springs  v.  Withaupt,  61 
Mo.  App.  275. 

Injunction  is  the  proper  remedy  in  this 
case;  multiplicity  of  prosecutions  and  one 
of  the  defendants  being  a  municipal,  corpo- 
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ration  afford  such  sufficient  groimds  there- 
for. 

Brown  v.  CarroUton,  122  Mo.  App.  276,  99 
8.  W.  37;  Sylvester  Coal  Co.  v.  St.  Louis, 
130  Mo.  329,  51  Am.  St.  Rep.  566,  32  S.  W. 
649. 

•  Per  Curiam: 

Judgment  affirmed.  All  concur,  except 
Woodson,  Ch.  J.,  and  Bond,  J.,  who  dis- 
sent. 


NEW  YORK  COTTRT  OP  APPEAIjS. 

RE  APPLICATION  OF  JAMES  McINTOSH 
for  a  Writ  of  Mandamus  against  Joseph 
Johnson,  Fire  Commissioner,  et  aL,  Con- 
stituting the  Municipal  Explosives  Com- 
mission of  the  City  of  New  York. 

(211  N.  Y.  265,  105  N.  E.  414.) 

Constitutional  law  —  forblddlnir  garage 
permit  —  existing  buildings. 

No  constitutional  property  rights  are  in- 
terfered  with,   even   with  respect  to  exist- 


ing plants,  by  forbidding  the  issuance  of 
any  garage  permit  allowing  the  storage  of 
volatile  inflammable  oil,  for  a  building  with- 
in a  prescribed  distance  of  any  school,  place 
of  public  amusement,  or  assembly,  tenement 
house,  or  hotel. 

(May  6,  1914.) 

APPEAL  by  applicant  from  an  order  of 
the  Appellate  Division  of  the  Supreme 
Court,  First  Department,  affirming  an  order 
of  a  Special  Term,  Part  I.,  for  New  York 
County,  denying  an  application  for  a  writ 
of  mandamus  to  compel  defendants  to  issue 
a  garage  permit.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Theodore  B.  Chancellory  with 
Messrs.  Olcott,  Gruber,  Bonynge,  & 
McManus,  for  appellant: 

The  regulation  forbidding  the  granting 
of  a  permit  for  petitioners'  garage  because 
it  is  within  50  feet  of  a  building  occupied 
as  a  school  ijs  an  arbitrary  and  unreason- 
able enactment;  and  it  is  invalid  because  it 
deprives  him   of  his   liberty  and  property 


Ifote^'^JProhibitliyn    or    regulation    of 

garages. 

This  note  is  limited  to  public  regulations, 
and  does  not  include  restrictive  covenants. 
As  to  whether  garage  is  within  restrictive 
covenants  in  conveyances  of  real  estate,  see 
34  L.R.A.(N.S.)  730. 

Generally  as  to  regulations  for  fire  pro- 
tection, other  than  building  regulations,  see 
note  to  State  v.  Wittles,  41  L.R.A.(N.S.) 
466. 

On  storage  of  oil,  gasolene,  or  gas  as  nui- 
sance because  of  explosive  or  combustible 
quality,  see  52  L.R.A.(N.S.)  930. 

The  regulation  which  was  upheld  in  Rb 
McIntosh  would  seem  to  be  clearly  within 
the  police  power,  even  as  applied  to  build- 
ings used  as  garages  before  its  adoption. 

In  People  ex  rel.  Busching  v.  Ericsson, 
post»  607,  a  statute  empowering  the  city 
council  to  direct  the  location  and  r^ulate 
the  use  inter  alia  of  garages  within  the 
limits  of  the  city  or  village  was  upheld  as 
a  legitimate  exercise  .of  the  police  power, 
that  power  not  being  dependent  upon  the 
question  whether  a  garage  is  a  nuisance 
per  se;  and  it  was  further  held  that  an  ordi- 
nance declaring  it  unlawful  to  construct  or 
maintain  any  garage  within  200  feet  of 
any  building  used  as  a  hospital,  church,  or 
school,  or  the  grounds  thereof,  or  to  con- 
struct or  maintain  any  garage  in  any  block 
in  which  two  thirds  of  the  buildings  on 
both  sides  of  the  street  are  used  exclusively 
for  residence  purposes,  or  within  100  feet 
of  any  such  street  in  any  such  block,  with- 
out securing  the  consent  of  a  majority  of 
the  property  owners,  according  to  frontage 
on  both  sides  of  the  street, — ^was  a  reason- 
able exercise  of  the  power  conferred  by  the 
statute. 
LJI.A.1916D. 


And,  in  Storer  v.  Downey,  215  Mass.  273, 
102  N.  £.  321,  it  was  held  that  an  ordi- 
nance providing  that  **no  building  shall  be 
erected  for  or  converted  to  use  of  a  garage 
unless  such  use  is  previously  authorized  by 
the  board  of  aldermen"  was  a  valid  exercise 
of  the  police  power  on  the  ground  that  oil 
and  gasolene  which  were  stored  and  used 
in  garages  were  so  highly  inflammable  and 
explosive  that  they  might  increase  the  dan- 
ger of  fire,  no  matter  how  carefully  the 
buildings  might  be  constructed  or  how  non- 
combustible  their  materials  might  be. 

In  O'Hara  v.  Nelson,  71  N.  J.  Eq.  161, 
63  Atl.  836,  a  preliminary  injunction  was 
granted,  restraining  the  owner  of  a  public 
frame  garage  from  filling  automobiles  witli 
gasolene  inside  the  building,  and  from 
storing  automobiles  filled  with  gasolene  in- 
side the  building,  where  he  has  a  permit  for 
the  storage  of  1  barrel  of  gasolene  only,  and 
the  garage  is  in  close  proximity  to  other 
frame  buildings,  including  occupied  resi- 
dences. And  the  injunction  was  continued 
upon  final  hearing  (71  N.  J.  Eq.  629,  63 
Atl.  842.) 

In  People  ex  rel.  Corn  Hill  Realty  Co.  v. 
Strocbel,  209  N.  Y.  434,  103  N.  E.  735,  re- 
versing 156  App.  Div.  457»  141  N.  Y.  Supp. 
1014,  it  was  held  that  an  ordinance  pro- 
viding that  ^'no  person,  firm,  or  corporation 
shall  hereafter  maintain  or  conduct  a  public 
garage  for  the  storing,  maintenance,  keep- 
ing, caring  for,  or  repairing  of  automobiles 
or  motor  vehicles  within  the  city  limits 
without  permission  of  the  superintendent 
of  buildings,"  although  forbidding  the  main- 
tenance of  a  public  garage,  did  not  pro- 
hibit the  erection  of  a  building  which, 
though  adapted  to  such  a  use,  could  be 
used  for  other  purposes  not  forbidden,  such 
as  the  sale  of  vehicles, '^automobiles,  and 
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without  due  process  of  law,  and  denies  to 
him  the  equal  protection  of  the  laws. 

Frank  L.  Fisher  Co.  v.  Woods,  187  N.  Y. 
90,  12  L.R.A.(N.S.)  707,  79  N.  E.  836; 
Lochner  v,  New  York,  198  U.  S.  45,  49  L.  ed. 
937,  25  Sup.  Ct.  Rep.  539,  3  Ann.  Cas.  1133; 
People  ex  rel.  Tyroler  v.  Warden,  157  N.  Y. 
116,  43  L.R.A.  264,  68  Am.  St.  Rep.  763,  51 
N.  E.  1006;  People  ex  rel.  Croft  v.  Man- 
hattan State  Hospital,  5  App.  Div.  249,  39 
N.  Y.  Supp.  168. 

Mr.  Terence  Farley,  with  Mr.  Frank 
Ij.  Polk,  for  respondent: 

Under  its  general  powers  in  relation  to 
public  safety,  good,  and  welfare,  health, 
etc.,  or  under  an  express  or  implied  grant 
of  power  for  that  purpose,  a  municipality 
may  unquestionably  regulate  the  keeping, 
using,  and  selling  of  explosives,  etc.,  within 
the  corporate  limits. 

State  V.  Wittles,  118  Minn.  364,  41 
L,R.A.(N.S.)  466,  136  N.  W.  863,  Ann.  Cm. 
1913E,  433;  Union  Oil  Co.  v.  Portland,  198 
Fed.  441;  Jamieson  v.  Indiana  Natural  Gas 


k  Oil  Co.  128  Ind.  565,  12  L.R.A.  652,  8 
Inters.  Com.  Rep.  613,  28  N.  E.  76;  Dol>- 
bina  v.  Los  Angeles,  139  CaL  179,  96  Am. 
St.  Rep.  95,  72  Pac.  970;  Crowley  v.  Ells- 
worth, 114  La.  308,  69  L.R.A.  276,  108  Am. 
St.  Rep.  353,  38  So.  199;  Waters  Pierce 
Oil  Co.  V.  New  Iberia,  47  La.  Ann.  863,  17 
So.  343;  Standard  Oil  Co.  v.  Danville,  199 
111.  50,  64  N.  E.  1110;  Spiegler  v.  Chicago, 
216  HI.  114,  74  N.  £.  718;  Rex  v.  McGr^or, 
4  Ont  L.  Rep.  198,  1  Ont.  Week.  Rep.  358. 

It  may  also  prohibit  the  location  of 
garages  in  certain  localities. 

Laurelle  v.  Bush,  17  Cal.  App.  409,  119 
Pac.  953. 

Under  its  police  power,  the  state  or  the 
representative  to  which  it  has  delegated  its 
authority  may  regulate  or  even  prohibit  the 
transaction  of  business  in  such  a  manner  or 
place  that  noise,  smoke,  dust,  odors,  and 
other  similar  discomforts  or  dangers  result, 
so  as  to  amount  to  an  injury  to  the  com- 
munity. 

Fischer  v.  St.  Louis,  104  U.  S.  361,  48 


motorcycles,  especially  in  the  absence  of 
evidence  that  it  was  in  fact  to  be  used  as 
a  public  garage.  The  court  remarked  that 
any  attempt  to  limit  the  right  to  erect  and 
occupy  buildings  for  the  sale  of  vehicles, 
automobiles,  and  motorcycles  would  be  un- 
constitutional, on  the  ground  that  the  busi- 
ness of  selling  such  vehicles  was  as  lawful 
as  the  sale  of  groceries  or  dry  goods. 

Subsequently  to  the  decision  of  the  Illi- 
nois supreme  court  in  People  ex  reL  Busch- 
ing  V.  Ericsson,  post,  607,  the  same  court  in 
People  ex  rel.  Keller  v.  Oak  Park,  266  111. 
365,  107  N.  E.  636,  upheld  the  validity  of 
an  ordinance  rendering  it  unlawful  to  con- 
struct or  maintain  a  building  for  a  public 
automobile  garage  on  any  street  where  two 
thirds  of  the  buildings  within  a  radius  of 
500  feet  are  used  exclusively  for  residence 
purposes,  without  the  written  consent  of 
the  majority  of  the  property  owners  ac- 
cording to  frontage  within  such  radius,  as 
against  objections  that  the  ordinance  was 
void  for  unreasonableness  because  it  re- 
quires the  written  consent  of  the  owners, 
even  though  the  garage  may  be  built  on  a 
purely  business  street;  because  it  requires 
the  written  consent  of  an  unreasonably 
large  number  of  property  owners;  because, 
by  reason  of  the  size  of  the  territory  speci- 
fied, the  distinction  between  a  residence 
street  and  a  business  street  is  wiped  out; 
because  property  is  included  that  cannot  be 
affected.  The  court,  in  considering  the  ob- 
jection of  unreasonableness  because  of  the 
size  of  the  area  in  which  the  property  own- 
ers' consent  must  be  obtained,  said  that,  ad- 
mitting that  the  territory  was  large,  it  did 
not  appear  from  an  inspection  of  the  ordi- 
nance itself,  nor  from  the  testimony  in  the 
record,  that  the  ordinance  was  such  an  un- 
reasonable exercise  of  the  power  of  the 
city  council  as  to  be  invalid;  and  observed 
in  this  connection  that  it  was  incumbent 
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upon  the  party  attacking  the  ordinance 
an  unreasonable  or  oppressive  exercise  of 
the  police  power,  to  show  affirmatively  and 
clearly  its  unreasonableness. 

The  further  objection  that  the  ordinance 
was  void  because  it  discriminated  in  favor 
of  those  persons  engaged  in  a  like  business 
at  the  time  the  ordinance  became  effectual 
was  disposed  of  on  the  ground  that  the  ordi- 
nance, by  its  terms,  applied  as  much  to  the 
maintenance  of  a  public  garage  previously 
established  as  to  the  one  subsequently 
sought  to  be  established. 

As  bearing  on  the  question  of  reasonable- 
ness of  the  ordinance  as  applied  to  the 
particular  case,  the  report  shows  that  the 
site  of  the  proposed  location  of  the  garage 
was  on  the  north  side  and  facing  MadiBon 
street;  that  there  were  no  residences  or 
other  buildings  of  any  kind  in  that  block 
facing  Madison  street  on  that  side;  that 
in  the  block  facing  that  street  on  the  south 
side  and  opposite  the  proposed  site  were 
five  business  buildings  and  no  residences; 
that  north  of  the  proposed  site  and  in  the 
same  block  and  within  much  less  than  500 
feet  were  nine  residences,  and  immediately 
south  of  the  business  buildings  on  the  other 
side  of  Madison  street  and  within  the  500- 
feet  limit  were  nine  residences,  and  that 
other  residences  east  and  west  of  the  block 
referred  to  were  located  within  the  500»feet 
limit. 

llie  court  in  the  above  case  rejected  as 
unreasonable  the  contention  made  by  the 
party  seeking  to  establish  the  garage  that 
only  buildings  occupied  as  residences  were 
entitled  to  be  counted  as  being  used  for 
residence  purposes,  and  that  private  garages 
and  bams  used  in  connection  with  those 
residences  were  to  be  counted  as  buildings 
in  determining  the  proportion  of  buildings 
used  for  residence  purposes.  A.  H.  N. 
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L.  ed.  1018,  24  Sup.  Ct.  Rep.  673;  New 
York  ex  rel.  Lieberman  v.  Van  De  Carr, 
199  U.  S.  662,  50  L.  ed.  306,  26  Sup.  Ct. 
Rep.  144;  Metropolitan  Bd.  of  Health  v. 
Heister,  37  N.  Y.  661;  Cronin  v.  People, 
82  N.  Y.  318,  37  Am.  Rep.  564;  Griffin  v. 
Gloversville,  67  App.  Div.  403,  73  N.  Y. 
Supp.  684;  Dill.  Mun.  Corp.  5th  ed.  §§  301, 
303,  727;  Buffalo  v.  Chadeayne,  134  N.  Y. 
163,  31  N.  E.  443;  New  York  v.  Foster,  148 
App.  Div.  258,  133  N.  Y.  Supp.  152,  affirmed 
in  205  N.  Y.  593,  98  N.  E.  1100;  Troy  v. 
Winters,  4  Thomp.  &  Co.  256;  Re  Newell,  2 
Cal.  App.  767,  84  Pac.  226;  Patterson  v. 
Johnson,  214  111.  481,  73  N.  E.  761;  First 
Nat.  Bank  v.  Sarlls,  129  Ind.  201,  13  L.R.A. 
481,  28  Am.  St.  Rep.  185,  28  N.  E.  434; 
State  V.  O'Neil,  49  La.  Ann.  1171,  22  So. 
352;  Winthrop  v.  New  England  Chocolate 
Co.  180  Mass.  464,  62  N.  E.  969;  Com.  v. 
Hayden,  211  Mass.  296,  97  N.  E.  783 ;  Micks 
V.  Mason,  145  Mich.  212,  11  L.R.A.(N.S.) 
653,  108  N.  W.  707,  0  Ann.  Cas.  291 ;  State 
V.  Wittles,  118  Minn.  364,  41  L.R.A.(N.S.) 
456,  136  N.  W.  883,  Ann.  Cas.  1913E,  433; 
Neumann  v.  Hoboken,  82  N.  J.  L.  275,  82 
Atl.  511;  Seattle  v.  Hinckley,  40  Wash. 
468,  2  L.R.A.(N.S.)    398,  82  Pac  747. 

Cuddeback,  J.,  delivered  the  opinion  of 
the  court: 

Chapter  899,  Laws  of  1911,  authorized 
the  municipal  explosives  commission  of  New 
York  city  to  make  regulations  for  "the  bet- 
ter prevention  of  fires."  The  act  also  pro- 
vided that  such  regulations  when  approved 
by  the  fire  commissioner  should  constitute 
a  chapter  of  the  Code  of  Ordinances  of  the 
city.  Violation  of  the  ordinances  is  made 
a  misdemeanor. 

Pursuant  to  the  statute  the  following 
r^ulations  were  duly  adopted: 

"Section  366.  It  shall  be  unlawful  for  any 
person  to  store,  house,  or  keep  within  the 
city  of  New  York  any  motor  vehicle  con- 
taining volatile  inflammable  oil,  except  in 
a  building,  shed,  or  inclosure,  for  which  a 
garage  permit  shall  have  been  issued  by  the 
fire  commissioner." 

"Section  370.  No  garage  permit  allowing 
the  storage  of  volatile  inflammable  oil  shall 
be  issued  for  any  building,  shed,  or  in- 
closure: (a)  Which  is  situated  within  fifty 
(50)  feet  ojf  the  nearest  wall  of  a  building 
occupied  as  a  school,  theater,  or  other  place 
of  public  amusement  or  assembly;  (b) 
which  is  occupied  as  a  tenement  house  or 
hotel,"  etc. 

After  these  regulations  became  of  force, 
the  relator  applied  for  a  permit  to  use  as 
a  garage  No.  130  West  102d  street  in  the 
borough  of  Manhattan,  which  he  held  under 
lease.  The  relator  set  forth  in  his  appli- 
cation that  he  desired  to  store  on  the  prem- 
L.R.A.1915D. 


ises  mentioned  200  gallons  of  gasolene,  100 
gallons  of  lubricating  oil,  50  gallons  of  kero- 
sene, and  35  automobiles. 

It  appears  that  No.  130  West  102d  street, 
referred  to  in  the  application,  adjoins  on 
the  west  public  school  No.  179.  Over  1,700 
pupils  attend  the  school,  of  whom  about  700 
are  under  the  age  of  ten  years.  On  the  east 
and  adjoining  the  relator's  premises  is  a 
five-story  tenement  house  occupied  by  ten 
families.  In  the  rear  of  that  another  five- 
story  tenement  house,  occupied  by  fifteen 
families,  separated  from  the  garage  by  a 
court  5  feet  wide.  There  were  three  fires 
in  the  relator's  garage  between  February 
1,  1911,  and  the  time  of  the  commencement 
of  this  proceeding. 

The  application  for  the  permit  was  denied 
solely  on  the  ground,  as  it  is  alleged  in  the 
petition,  that  the  relator's  premises  are 
situated  within  60  feet  of  the  nearest  wall 
of  a  school  building.  The  relator  seeks  in 
this  proceeding  to  compel  the  defendants  to 
'  issue  the  permit  applied  for.  So  far  he  has 
been  unsuccessful. 

He  challenges  the  regulation  quoted  as 
being  in  violation  of  his  constitutional 
rights,  because  it  deprives  him  of  his  prop- 
erty without  due  process  of  law,  and  denies 
to  him  the  equal  protection  of  the  law.  It 
seems  to  me  that  the  regulation  is  not  ob- 
jectionable on  the  score  stated  by  the  re- 
lator. The  object  sought  is  the  preserva- 
tion of  public  safety  and  the  welfare  of 
the  community.  The  enactment  is  not  an 
arbitrary  interference  with  the  rights  of  the 
individual,  but  is  a  fair,  reasonable,  and 
appropriate  exercise  of  the  police  power. 
Frank  L.  Fisher  Co.  v.  Woods,  187  N.  Y. 
90,  12  L.R.A.(N.S.)  707,  79  N.  E.  836; 
Rochester  v.  W^est,  164  N.  Y.  510,  63  L.R.A. 
548,  79  Am.  St.  Rep.  659,  58  N.  E.  673. 
There  certainly  can  be  no  criticism  of  the 
regulation  so  far  as  it  relates  to  new  estab- 
lishments of  the  kind  forbidden.  Chicago 
V.  Ripley,  249  111.  466,  34  L.R.A.  (N.S.)  1186, 
94  N.  E.  931,  Ann.  Cas.  1912A,  160;  Lau- 
relle  v.  Bush,  17  Cal.  App.  409,  119  Pac. 
953. 

The  relator's  main  objection  to  the  ordi- 
nance is  that  it  is  made  applicable  to  a 
building  that  had  been  used  as  a  garage  and 
for  the  storage  of  gasolene,  lubricating  and 
other  oils  prior  to  the  time  the  enactment 
took  effect.  The  building  on  the  relator's 
premises  was  constructed  in  1903.  The 
school  was  built  two  years  before.  From 
the  time  of  its  erection  the  relator's  build- 
ing has  been  used  as  a  garage  by  himself 
or  others,  and  a  permit  therefor  was  issued 
each  year  under  previous  regulations  until 
the  year  1910.  Since  that  time  the  business 
has  been  carried  on  without  a  permit.  The 
relator  holds  under  fl  lease  which  has  twenty- 
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one  years  to  run  at  an  annual  rent  of 
$300.  This  rent  the  relator  is  under  obliga- 
tion to  pay^  and  his  allegation  is  that  the 
building  is  not  available  for  any  kind  of 
business  other  than  a  garage.  Hence  his 
grievance. 

In  Tenement  House  Dept.  v.  Moeschen, 
179  N.  Y.  325,  330,  70  L.R.A.  704,  103  Am. 
St.  Rep.  910,  72  N.  E.  231,  232,  1  Ann.  Cas. 
439,  Id.  203  U.  S,  583,  61  L.  ed.  328,  27 
Sup.  Ct.  Rep.  781,  it  was  held  that  a  statute 
requiring  sinks  and  privy  vaults  in  existing 
tenement  houses  to  be  removed,  and  to  be 
replaced  by  individual  water-closets,  was  a 
proper  and  constitutional  exercise  of  tlie 
police  power,  though  the  expense  of  making 
the  necessary  changes  was  very  considerable. 
The  court  said:  "It  is  a  well-recognized 
principle  in  the  decisions  of  the  state  and 
Federal  courts  that  the  citizen  holds  his 
property  subject  not  only  to  the  exercise  of 
the  right  of  eminent  domain  by  the  state, 
but  also  subject  to  the  lawful  exercise  of 
the  'police  power  by  the  legislature ;  in  the 
one  case  property  is  taken  by  condemnation 
and  due  compensation;  in  the  other  the 
necessary  and  reasonable  expenses  and  loss 
of  property  in  making  reasonable  changes 
in  existing  structures,  or  in  erecting  addi- 
tions thereto,  are  damnum  absque  injuria" 

In  Laurel  Hill  Cemetery  v.  San  Francisco, 
216  U.  S.  358,  54  L.  ed.  515,  30  Sup.  Ct. 
Rep.  301,  an  ordinance  prohibiting  the  bur- 
ial of  the  dead  within  the  limits  of  the 
city  was  sustained.  In  that  case  it  appeared 
that  the  plaintiff  was  the  owner  of  a  cem- 
etery. The  land  had  been  dedicated  as  a 
burying  ground  before  it  was  included  in 
the  limits  of  the  city.  A  great  number  of 
burial  lots  had  been  sold  and  a  large 
amount  of  money  had  been  spent  by  the 
owners  in  embellishing  the  grounds.  There 
remained  unsold  lots  to  the  estimated  value 
of  $75,000.  The  court  said:  "The  only 
question  that  needs  to  be  answered,  if  not 
the  only  one  before  us,  is  whether  the  plain- 
tiflf's  property  is  taken  contrary  to  the  14th 
Amendment." 

The  answer  was  that  it  was  not. 

In  Union  Oil  Co.  v.  Portland  (D.  C.)  198 
Fed.  441,  the  city  council  had  passed  an 
ordinance  defining  the  limits  wherein  crude 
petroleum  might  be  stored  within  the  city. 
The  plaintiff  purchased  land  and  began  the 
erection  of  a  storage  plant  for  petroleum 
outside  these  limits,  whereupon  the  council 
amended  the  ordinance  so  as  to  bring  the 
plaintiff's  property  within  the  restricted 
territory.  The  court  sustained  the  ordi- 
nance as  amended,  saying  that  "the  right  to 
exercise  the  police  power,  is  a  continuing 
L,R.A.1915D. 


one  and  private  property  and  business  is 
always  subject  to  a  legal  exercise  thereof." 

In  Standard  Oil  Co.  v.  Danville,  199  111. 
50,  64  N.  £.  1110,  an  ordinance  jnade  it 
unlawful  to  keep  or  store  petroleum  or  ex- 
plosive oils  within  1,000  feet  of  any  dwell- 
ing. The  court  in  upholding  the  ordinance 
said:  "The  fact  that  the  greater  number 
of  residences,  business  houses,  etc.,  now 
within  1,000  feet  of  the  plant  of  the  appel- 
lant company  were  built  after  the  plant  had 
been  located  at  its  present  site  does  not 
entitle  the  appellant  company  to  insist  that 
it  has  become  vested  with  the  right  to  con- 
tinue to  operate  its  plant  and  keep  on  stor- 
age the  inflammable,  explosive,  and  pffen- 
sive  oils,  liquids,  and  substances  specified 
in  the  ordinance.  The  health,  safety,  and 
comfort  of  the  people  are  the  controlling 
considerations,  and  prescriptive  rights  to 
endanger  either  cannot  be  acquired.'' 

The  relator  in  his  brief  says  that  in  the 
city  of  New  York  there  are  75  garages,  some 
of  them  valuable  structures,  which  will 
come  within  the  provisions  of  the  ordinance 
under  consideration  if  it  is  declared  valid. 
To  my  mind  that  does  not  furnish  an  argu- 
ment against  the  enactment  sufficient  to 
condemn  it.  The  storing  of  volatile  inflam- 
mable oil  in  garages  located  near  buildings 
wherein  people  congregate  is  plainly  a  dan- 
gerous practice.  The  legislature  has  au- 
thorized the  adoption  of  this  ordinance 
which  will  stop  that  practice.  In  particular 
instances  some  loss  will  follow  the  enforce- 
ment of  the  ordinance,  but  it  cannot  be 
avoided  on  that  ground.  It  must  be  tested 
with  a  view  to  its  general  purpose  and 
its  efficiency  to  effect  that  end. 

As  was  said  in  the  Tenement  House  Case, 
supra:  "It  is  well  settled  in  this  court 
and  in  the  Supreme  Court  of  the  United 
States  that  the  constitutionality  of  a  stat- 
ute may  be  determined  by  considering  its 
language  and  the  material  facts  of  which 
the  court  can  take  judicial  notice.  .  .  . 
It  is  not  the  hardship  of  the  individual  case 
that  determines  the  question,  but  rather  the 
general  scope  and  effect  of  the  legislation 
as  an  exercise  of  the  police  power  in  pro- 
tecting health  and  promoting  the  welfare 
of  the  community  at  large."     ( p.  330. ) 

Read  in  the  light  of  the  decisions  cited, 
the  regulation  of  the  municipal  explosives 
commission  is  valid  and  should  be  sustained. 

The  order  appealed  from  should  be  af- 
firmed, with  costs. 

Werner,  Hiscock,  Chase,  Collin,  and 
Hogan,    J  J.,   concur.     Wlllard   Bartlett, 

Ch.  J.,  absent. 
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PEOPLE  OF  THE  STATE  OF  ILLINOIS 
EX  REL.  HENRY  BUSCHING,  Appt., 

V. 

HENRY   ERICSSON,   City   Building   Com- 
missioner, et  aJ. 

(263  111.  366,  105  N.  E.  315.) 

Mnnlclpal  corporation  —  power  to  regu- 
late garages. 

1.  Power  to  forbid  the  construction  of  a 
public  garage  in  a  city  block  without  the 
consent  of  a  majority  of  the  property  own- 
ers is  conferred  upon  a  municipal  corpora- 
tion by  statutory  authority  to  direct  the 
location  and  regulate  the  use  and  construc- 
tion of  garages,  inter  aXia^  within  the  city 
limits. 

Constitutional  law  —  reguirements  for 
operation  of  garage  —  validity. 

2.  The  police  power  extends  to  the  for- 
bidding of  the  construction  of  a  public 
garage  within  a  city  block  without  consent 
of  a  majority  of  the  owners  of  property  in 
such  block,  without  depriving  the  one  seek- 
ing to  do  so  of  any  right  of  liberty  or  prop- 
erty. 

Mnnicipal  corporation  —  ordinance  — 
reasonableness. 

3.  A  police  ordinance  passed  by  a  mu- 
nicipal corporation  under  general  authority 
from  the  legislature,  which  does  not  pre- 
scribe its  details,  must  be  reasonable. 

Same  —  exclusion  of  garages  -*  author- 
ity. 

4.  Power  to  direct  the  location  and  regu- 
late the  use  and  construction  of  garages 
does  not  authorize  a  municipal  corporation 
to  forbid  their  location  within  the  city 
limits. 

Same  —  consent  of  property  owners  — 
reasonableness. 

5.  Requiring  one  who  desires  to  operate 
a  public  garage  in  or  within  100  feet  of  a 
city  block  in  which  two  thirds  of  the  build- 
ings on  both  sides  of  the  street  are  used 
exclusively  for  residences,  to  secure  con- 
sent from  a  majority  of  the  property  own- 
ers, is  not  unreasonable. 

Same  —  location  near  church. 

6.  Forbidding  the  location  of  a  public 
garage  within  200  feet  of  a  church  is  not 
unreasonable. 

Parties  —  who  may  attack  ordinance. 

7.  The   one    seeking   to    locate   a   public 
garage  near  a  church  cannot  attack  the  ordi- 
nance forbidding  it  because  it  also  forbids 
such  location  near  a  public  school  without^ 
forbidding  it  near  a  private  one. 

(April  23,  1914.) 

APPEAL  by  relator  from  a  judgment  of 
the    Circuit    Court    for    Cook    County 

Note. —  As  to  prohibition  or   regulation 
of  garages,  see  note  to  Re  Mcintosh,  ante, 
603. 
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denying  a  writ  of  mandamus  to  compel  de- 
fendants to  issue  a  permit  authorizing  the 
erection  of  a  public  garage.    Affirmed. 

The  facts  are  stat^  in  the  opinion. 

Messrs.  Miller,  Gorham,  &  Wales,  for 
appellant  : 

The  city  council  has  no  power  to  prohibit 
the  erection  of  a  garage  within  certain 
localities,  on  the  ground  that  it  is  a 
nuisance,  when  in  fact  it  is  not. 

People  ex  rel.  Lincoln  Ice  Co.  v.  Chicago, 
260  111.  150,  102  N.  E.  1039;  Laugel  v. 
Bushnell,  197  111.  20,  58  L.R.A.  266,  63  N. 
E.  1086;  People  ex  rel.  Goldberg  v.  Busse, 
240  111.  338,  88  N.  E.  831;  Carthage  v. 
Munsell,  203  lU.  474,  67  N.  E.  831;  North 
Chicago  City  R.  Co.  v.  Lake  View,  105  III. 
207,  44  Am.  Rep.  788;  Sings  v.  Joliet,  237 
111.  300,  22  L.R.A.(N.S.)  1128,  127  Am.  St. 
Rep.  323,  86  N.  £.  663. 

The  fact  that  express  power  is  given  the 
city  by  statute  to  reg;ulate  the  location  of 
garages  does  not  validate  this  ordinance,  as 
the  statute  is  contrary  to  the  Constitution 
of  the  state  of  Illinois  and  to  the  14th 
Amendment  to  the  Constitution  of  the 
United  States. 

Chicago  V.  Netcher,  183  111.  104,  48  L.R.A. 
261,  76  Am.  St.  Rep.  93,  55  N.  E.  707 ;  Peo- 
ple ex  rel.  Lincoln  Ice  Co.  v.  Chicago,  260 
111.  150,  102  N.  E.  1039;  People  ex  rel.  Gold- 
berg V.  Busse,  240  111.  338,  88  K  E.  831; 
Ex  parte  Whitwell,  98  Cal.  73,  19  L.R.A. 
727,  35  Am.  St.  Rep.  152,  32  Pac  870; 
Stockton  Laundry  Case,  26  Fed.  611;  Re 
Sam  Kee,  31  Fed.  680;  Haller  Sign  Works 
V.  Physical  Culture  Training  School,  249 
111.  436,  34  L.R.A.(N.S.)  998,  94  N.  E. 
920;  Yick  Wo  v.  Hopkins,  118  U.  S.  356, 
30  L.  ed.  220,  6  Sup.  Ct.  Rep.  1064;  People 
ex  rel.  Friend  v.  Chicago,  281  111.  16,  49 
L.R.A.(N.S.)  438,  103  N,  E.  609,  Ann.  Cas. 
1915A,  292. 

The  regulation  must  be  reasonable,  and 
certain  provisions  of  this  ordinance  are  un- 
reasonable, arbitrary,  and  discriminatory. 

Chicago  &  A.  R.  Co.  v.  Carlinville,  200 
111.  314,  60  L.R.A.  391,  93  Am.  St.  Rep.  190, 
65  N.  E.  730;  Chicago  v.  Gunning  System, 
214  111.  628,  70  L.RJl.  230,  73  N.  E.  1036, 
2  Ann.  Cas.  892;  State  ex  rel.  Omaha  Gas 
Co.  V.  Withnell,  78  Neb.  33,  8  L,R.A.(N.S.) 
978,  126  Am.  St.  Rep.  686,  110  N.  W.  680; 
People  ex  rel.  Lincoln  Ice  Co.  v.  Chicago, 
260  111.  150,  102  N.  E.  1039. 

An  ordinance  may  be  valid  generally,  yet 
unreasonable,  and  therefore  invalid  as  ap- 
plied to  a  certain  situation  or  structure. 

Carthage  v.  Munsell,  203  111.  474,  67  N. 
E.  831;  North  Chicago  City  R.  Co.  v.  Lake 
View,  105  111.  207,  44  Am.  Rep.  788;  Chi- 
cago  V.  Gunning  System,  214  111.  628,  70 
L.R.A.  230,  73  N.  E.  1035,  2  Ann.  Cas.  892; 
Chicago  &  A.  R.  Co.  v.  Carlinville,  200  111. 


008 


ILLINOIS  SUPREME  COURT. 


314,  60  L.R.A.  391,  93  Am.  St.  Rep.  190,  65 
N.  E.  730;  Evison  v.  Chicago,  St.  P.  M.  & 
O.  R.  Co.  45  Minn.  370,  11  L.R.A.  434,  48 
N.  W.  6;  Burg  v.  Chicago,  R.  I.  &  P.  R.  Co. 
90  Iowa,  106,  48  Am.  St.  Rep.  419,  67  N. 
W.  680;  State,  Pennsylvania  R.  Co.,  Prose- 
cutor, V.  Jersey  City,  47  N.  J.  L.  286 ;  State, 
Nicoulin,  Prosecutor,  v.  Lowery,  49  N.  J. 
L.  394,  8  Atl.  513;  Skinker  v.  Heman,  64 
Mo.  App.  441 ;  Wells  v.  Mt.  Olivet,  126  Ky. 
131,  11  L.R.A.(N.8.)  1080,  102  S.  W.  1182; 
Houston  &  T.  C.  R.  Co.  v.  Dallas,  98  Tex. 
396,  70  L.R.A.  850,  84  S.  W.  648;  Brenham 
V.  HoUe,  —  Tex.  Civ.  App.  — ,  153  S.  W. 
345. 

Messrs.  Loring  R.  Hoover  and  Leon 
Hornsteln,  with  Mr.  William  H.  Sexton, 
for  appellees: 

The  control  of  the  location  of  garages  is 
a  proper  subject  of  regulation  under  the 
police  power. 

Sherman  v.  Levingston,  128  N.  Y.  Supp. 
581 ;  Diocese  of  Trenton  v.  Toman,  74  N.  J. 
Eq.  702,  70  Atl.  606;  Stein  v.  Lyon,  91  App. 
Div.  593,  87  N.  Y.  Supp.  125;  3  McQuillin, 
Mun.  Corp.  §  911;  O'Hara  v.  Nelson,  71  N. 
J.  Eq.  161,  63  Atl.  836;  North  Chicago  City 
R.  Co.  V.  Lake  View,  105  111.  207,  44  Am. 
Rep.  788. 

Restricting  the  location  of  garages,  as  the 
ordinance  in  question  does,  tends  to  pro- 
mote the  public  health,  safety,  and  wel- 
fare, and  is  not  an  interference  with  the 
property  rights  guaranteed  by  the  state 
and  Federal  Constitutions. 

Chicago  V.  Netcher,  18J  111.  104,  48  L.R.A. 
261,  75  Am.  St.  Re^  93,  55  N.  E.  707;  Ex 
parte  Whitwell,  98  Cal.  73,  19  L.R.A.  727, 
35  Am.  St.  Rep.  152,  32  Pac.  870;  Gund- 
ling  V.  Chicago,  177  U.  S.  183,  44  L.  ed.  725, 
20  Sup.  Ct.  l.ep.  833;  Haller  Sign  Works 
V.  Physical  Culture  Training  School,  249 
111.  436,  34  L.R.A.(N.S.)  998,  94  N.  E.  920; 
Chicago  V.  Gunning  System,  214  111.  628,  70 
L.R.A.  230,  73  N.  E.  1035,  2  Ann.  Cas.  892; 
People  ex  rel.  Friend  v.  Chicago,  261  III. 
16,  49  L.R.A.(N.S.)  438,  103  N.  E.  609, 
Ann.  Cas.  1915A,  292;  Noyes  v.  Gushing, 
209  Mass.  123,  95  N.  E.  83;  United  States 
ex  rel.  Early  v.  Richards,  35  App.  D.  C. 
540;  Evans  v.  Foss,  194  Maas.  513,  9  L.R.A. 
(N.S.)  1039,  80  N.  E.  687,  11  Ann.  Cas. 
171;  Hibberd  v.  Edwards,  235  Pa.  454,  84 
Atl.  437 ;  Chicago  v.  Stratton,  162  111.  494, 
35  L.R.A.  84,  53  Am.  St.  Rep.  325,  44  N.  E. 
853;  Meyers  v.  Baker,  120  111.  567,  60  Am. 
Rep.  580,  12  N.  E.  79;  W.  C.  Ritchie  &  Co. 
V.  Wayman,  244  111.  509,  27  L.R.A. (N.S.) 
994,  91  N.  E.  695;  Densmore  v.  Evergreen 
Camp,  No.  147,  W.  W.  61  Wash.  230,  31 
L.R.A.(N.S.)  608,  112  Pac.  255,  Ann.  Cas. 
1912B,  1206;  Rowland  v.  Miller,  139  N.  Y. 
93,  22  L.R.A.  182,  34  N.  E.  765;  Gilbert  v. 
Showerman,  23  Mich.  448;  Riverbank 
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Improv.  Co.  v.  Bancroft,  209  Mass.  217,  34 
L.R.A.(N.S.)  730,  95  N.  E.  216,  Ann.  Cas. 
1912B,  450;  St.  Louis  v.  Fischer,  167  Mo. 
654,  64  L.R.A.  679,  99  Am.  St.  Rep.  614, 
67  S.  W.  872;  Ex  parte  Lacey,  108  Cal. 
326,  38  L.R.A.  640,  49  Am.  St.  Rep.  93,  41 
Pac.  411. 

The  city  has  expreas  power'  to  enact  the 
ordinance  in  '^uestion,  wherefore  its  reason- 
ableness cannot  be  questioned  by  the  courts 
if  it  is  in  fact  constitutional. 

Chicago  &  A.  R.  Co.  v.  Carlinville,  200 
m.  314,  60  L.R.A.  391,  93  Am.  St.  Rep. 
190,  65  N.  S.  730;  Chicago  v.  Gunning 
Sy8tem,'214  111.  628,  70  L.R.A.  230,  73  N. 
E.  1035,  2  Ann.  Cas.  892;  Block  v.  Chicago, 
239  111.  251,  130  Am.  St.  Rep.  219,  87  N.  E. 
1011;  Chicago  v.  Ripley,  249  111.  466,  34 
L,R.A.(N.S.)  1186,  94  N.  E.  931,  Ann.  Gas. 
1912A,  160. 

Cooke,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

The  relator,  Henry  Busching,  applied  to 
the  building  commissioner  of  the  city  of 
Chicago  for  a  permit  authorizing  him  to 
erect  a  public  garage  at  871-877  Chestnut 
place,  between  Chestnut  street  atid  Dela- 
ware place,  in  the  city  of  Chicago.  As  he 
had  not  complied  with  an  ordinance  of  the 
city  of  Chicago  r<»gulating  the  location  of 
garages,  the  building  commissioner  refused 
to  issue  the  permit.  Busching  then  filed  a 
petition  for  a  writ  of  mandamus  in  the  cir- 
cuit court  of  Cook  county  against  the  city 
of  Chicago,  the  building  commissioner,  and 
the  city  plan  examiner  to  require  them  to 
issue  the  permit.  On  a  hearing  before  the 
court  tlie  writ  was  denied,  and  the  peti- 
tion dismissed.  This  appeal  has  been  per- 
fected from  that  judgment,  the  trial  court 
having  certified  that  the  validity  of  an 
ordinance  was  involved. 

The  only  question  presented  for  our  de- 
termination is  the  validity  of  the  following 
ordinance:  "It  shall  be  unlawful  for  any 
person,  firm,  or  corporation  to  locate,  build, 
construct,  or  maintain  any  garage  within 
200  feet  of  any  building  used  as  and  for 
a  hospital,  church,  or  public  or  parochial 
school,  or  the  grounds  thereof,  and  it  shall 
be  unlawful  for  any  person,  firm,  or  corpo- 
ration to  locate,  build,  construct,  or  main- 
tain any  garage  in  the  city  in  any  block  in 
which  two  thirds  of  the  buildings  on  both 
sides  of  the  street  are  used  exclusively  for 
residence  purposes,  or  within  100  feet  of 
any  such  street  in  any  such  block,  without 
securing  the  written  consent  of  a  majority 
of  the  property  owners,  according  to  front- 
age, on  both  sides  of  the  street,  as  provided 
by  the  ordinances  of  the  city  of  Chicago.*' 

Another  section  of  the  Code  of  the  city 
of  Chicago   defines   the  word   '*garage"   to 
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mean  any  building  where  automobiles^  auto 
carSj  or  any  similar  self-propelled  vehicles 
are  let  for  hire  or  are  kept  ready  for  use 
upon  the  payment  of  fees  for  such  services. 

The  invalidity  of  the  ordinance  Is  urged 
upon  two  grounds:  (1)  That  the  city  has 
no  power  to  legislate  upon  this  subject  and 
thus  deprive  its  citizens  of  their  rights 
under  the  state  and  Federal  Constitutions; 
and  (2)  that  if  it  be  held  that  the  city  has 
the  power  to  legislate  upon  this  subject 
the  ordinance  is  void  for  unreasonableness. 

The  city  is  given  express  authority  by 
the  statute  to  legislate  upon  this  subject. 
Clause  82  of  §  1  of  article  5  of  the  cities 
and  villages  act  (Hurd's  Rev.  Stat.  1913, 
chap.  24,  §  62)  is  as  follows:  The  city  coun- 
cil shall  have  the  power  "to  direct  the  loca- 
tion and  regulate  the  use  and  construction 
of  breweries,  distilleries,  livery,  boarding  or 
'sale  stables,  blacksmith  shops,  foundries, 
machine  shops,  garages,  laundries,  and  bath- 
ing beaches,  within  the  limits  of  the  city 
or  village."  If  the  ordinance  is  invalid  it 
must  be  for  the  reason  that  this  clause  of 
the  cities  and  villages  act  is  invalid  in  so 
far  as  it  authorizes  the  municipality  to 
direct  the  location  and  regulate  the  use  and 
construction  of  garages. 

It  is  conceded  that  a  garage  is  not  a 
nuisance  per  se,  and  it  is  contended  on  the 
part  of  appellant  that  it  was  incumbent 
upon  appellees  to  prove  that  this  particular 
garage  would,  in  fact,  become  a  nuisance 
before  the  building  commissioner  would  be 
justified  in  refusing  to  issue  a  permit  to 
construct  the  building.  We  have  often  been 
called  upon  to  determine  when  our  legis- 
lative bodies  are  authorized  to  interfere 
with  the  business  of  the  citizen  by  virtue 
of  the  police  power  vested  in  the  state  and 
its  municipalities.  In  Chicago  v.  Netcher, 
183  111.  104,  48  L.R.A.  261,  75  Am.  St.  Rep. 
93,  55  N.  E.  707,  we  thus  announced  the 
rule  as  to  when  such  interference  or  regu- 
lation was  authorized  in  cases  such  as  the 
one  under  consideration:  "In  order  to  sus- 
tain legislative  interference  with  the  busi- 
ness of  the  citizen  by  virtue  of  the  police 
power,  it  is  necessary  that  the  act  should 
have  some  reasonable  relation  to  the  sub- 
jects included  in  such  power.  If  it  is 
claimed  that  the  statute  or  ordinance  is  re- 
ferable to  the  police  power,  the  court  must 
be  able  to  see  that  it  tends,  in  some  degree, 
toward  the  prevention  of  o£fenses  or  the 
preservation  of  the  public  health,  morals, 
safety,  or  welfare.  It  must  be  apparent 
that  some  such  end  is  the  one  actually  in- 
tended, and  that  there  is  some  connection 
between  the  provisions  of  the  law  and  such 
purpose.  If  it  is  manifest  that  the  statute 
or  ordinance  has  no  such  object,  but,  under 


vasion  of  the  property  rights  of  the  in- 
dividual, it  is  the  duty  of  the  court  to  de- 
clare it  void.  In  the  recent  case  of  People 
ex  rel.  Friend  v.  Chicago,  261  111.  16,  49 
L.R.A.(N.S.)  438,  103  N.  E.  609,  Ann.  Cas; 
19 15 A,  292,  we  thus  announced  the  same 
rule:  "Even  if  the  municipality  is  clothed 
with  the  whole  police  power  of  the  state, 
it  would  still  not  have  the  power  to  deprive 
a  citizen  of  valuable  property  rights  under 
the  guise  of  prohibiting  or  regulating  some 
business  or  occupation  that  has  no  tendency 
whatever  to  injure  the  public  health  or  pub- 
lic morals  or  interfere  with  the  general 
welfare.  An  act  of  the  legislature  which 
deprives  the  citizen  of  his  liberty  or  prop- 
erty rights  icannot  be  sustained  under  the 
police  power  unless  the  public  health,  com- 
fort, safety,  or  welfare  demands  such  enact- 
ment (Ruhstrat  v.  People,  185  111.  133,  49 
L.R.A.  181,  76  Am.  St.  Rep.  30,  67  N.  E.  41, 
12  Am.  Crim.  Rep.  453;  Bailey  v.  People,  190 
111.  28,  54  L.R.A.  838,  83  Am.  St.  Rep.  116,  60 
N.  E.  98;  Bessette  v.  People,  193  111.  334,  56 
L.R.A.  558,  62  N.  E.  215),  and  there  must  be 
some  logical  connection  between  the  object 
to  be  accomplished  by  such  legislation  and 
the  means  prescribed  to  accomplish  that  end. 
The  owner  of  property  has  the  constitution- 
al  right  to  make  any  use  of  it  he  desires, 
so  long  as  he  does  not  endanger  or  threaten 
the  safety,  health,  and  comfort  or  general 
welfare  of  the  public.  This  right  cannot  be 
w^holly  taken  away  or  limited  by  the  state 
except  in  so  far  as  it  may  become  neces- 
sary for  individual  rights  to  yield  to  the 
higher  and  greater  law  of  the  best  interest 
of  the  public."  Many  other  cases  have  an- 
nounced this  rule  in  substantially  the  same 
language;  but  it  will  not  be  necessary  to 
refer  to  each  of  them. 

Testing  the  statute  here  Involved  by  these 
rules,  it  becomes  necessary  to  determine 
whether  it  has  for  its  object  the  preservation 
of  the  public  health,  morals,  comfort, 
safety,  or  welfare,  or  whether,  under  the 
guise  of  police  regulation,  it  is  an  invasion 
of  the  property  rights  of  the  individual.  If 
it  is  not  such  an  invasion,  then  individual 
rights  must  yield  to  the  higher  rights  of 
the  public. 

Conceding,  as  the  parties  do,  that  the 
business  of  conducting  a  public  garage  does 
not  constitute  a  nuisance  per  se,  it  is  a 
matter  of  common  knowledge  that  the  au- 
tomobile propelled  by  the  use  of  gasolene  is 
a  large  and  sometimes  noisy  machine,  which 
frequently,  when  in  operation,  emits  an  of- 
fensive odor.  Automobiles  go  in  and  out 
of  publie  garages  at  all  hours  of  the  day 
and  night,  producing  noises  which  must 
necessarily  interfere  with  the  comfort  and 
welfare  of  those  in  the  immediate  vicinity. 


the  guise  of  a  police  regulation,  is  an  in-    In  the  starting  of  these  machines,  and  in, 
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the  testing  and  repair  of  their  engines  a 
considerable  noise  is  unavoidable.  Gasolene 
and  oil  are  used  in  places  of  this  kind,  and 
it  is  necessary  to  keep  a  considerable  quan- 
tity of  gasolene  constantly  on  hand,  which 
is  transferred  to  the  tanks  of  automobiles 
propelled  by  this  means.  In  making  this 
transfer,  a  portion  of  it  necessarily  becomes 
vapor,  thus  creating  a  menace  both  be- 
cause of  the  odor  of  the  fumes  and  their  in- 
flammable character.  The  power  of  the 
legislature  to  regulate  such  a  business  is  in 
no  way  dependent  upon  the  question 
whether  it  is  a  nuisance  per  se.  It  is  of 
such  a  character  that  it  becomes  a  nuisance 
when  conducted  in  particular  localities  and 
under  certain  conditions,  and  it  is  clearly 
within  the  province  of  the  legislature,  in 
the  exercise  of  the  police  power,  to  author- 
ize the  municipalities  c*  the  state  to  direct 
the  location  of  public  garages. 

While  the  identical  question  involved 
here  was  not  there  raised,  this  same  stat- 
ute, as  applied  to  a  livery  stable,  was  held 
valid  in  Chicago  v.  Stratton,  162  111.  494, 
35  L.R.A.  84,  53  Am.  St.  Rep.  326,  44  N.  E. 
853.  Since  that  time  it  has  been  amended 
so  as  to  include  garages.  The  act  is  not 
subject  to  the  objection  made,  and,  as  the 
ordinance  was  passed  by  the  express  au- 
thority conferred  by  this  statute,  it  is  valid 
unless  unreasonable  in  its  requirements. 

Appellees  contend  that  as  the  ordinance 
was  passed  under  the  express  authority 
given  by  this  section  of  the  statute,  the 
courts  will  not  inquire  into  the  reasonable- 
ness of  the  provisions  of  the  ordinance.  This 
statute,  in  general  terms,  empowers  the 
municipalities  of  the  state  to  direct  the  lo- 
cation and  r^ulate  the  use  and  construc- 
tion of  garages.  It  gives  no  detail  as  to 
the  manner  in  which  this  direction  and 
regulation  shall  be  exercised.  Under  those 
circumstances,  the  city  availing  itself  of 
this  statute  must  be  reasonable  in  the  terms 
which  it  imposes  by  its  ordinances.  In  dis- 
cussing this  question  in  Chicago  &  A.  R. 
Co.  V.  Carlinville,  200  111.  314,  60  L.R.A. 
391,  93  Am.  St.  Rep.  190,  65  N.  E.  730,  we 
said:  "The  books  and  reported  cases  seem 
to  agree  that  courts  may  declare  void  an 
ordinance  passed  by  a  city  or  village  by  vir- 
tue of  its  implied  powers,  if,  in  the  opin- 
ion of  the  court,  it  is  unreasonable;  but 
when  the  ordinanc3  is  passed  by  express 
authority  conferred  upon  the  municipality, 
by  the  legislature  such  power  is  not  so  clear, 
and  there  is  conflict  of  authority  upon  that 
proposition.  Burg  v.  Chicago,  R.  I.  A  P. 
R.  Co.  90  Iowa,  106,  48  Am.  St.  Rep.  419, 
67  N.  W.  680.  The  rule  adopted  in  this 
state  is  that,  where  the  ordinance  is  passed 
in  pursuance  of  power  expressly  conferred 
by  the  legislature,  and  the  details  of  such 
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municipal  legislation  are  prescribed  by  the 
legislature,  an  ordinance  passed  in  pursu- 
ance of  such  power  cannot  be  held  invalid 
by  the  courts  as  being  unreasonable;  but, 
when  the  details  of  such  legislation  are  not 
prescribed,  an  ordinance  passed  in  pursuance 
of  such  power  must  be  a  reasonable  exer- 
cise thereof  or  it  will  be  pronounced  in- 
valid. Lake  View  v.  Tate,  130  111.  .247,  6 
L.R.A.  268,  22  N.  E.  791 ;  Hawes  v.  Chicago, 
168  111.  653,  30  L.R.A.  225,  42  N.  E.  373; 
Wice  V.  Chicago  &  N.  W.  R.  Co.  193  111.  351, 
56  L.R.A.  268,  61  N.  E.  1084.  It  is  said 
in  the  Tate  Case,  on  page  252:  'Where  the 
power  to  legislate  on  a  given  subject  is  con- 
ferred, and  the  mode  of  its  exercise  is  not 
prescribed,  then  the  ordinance  passed  in 
pursuance  thereof  must  be  a  reasonable  exer- 
cise of  the  power,  or  it  will  be  pronounced 
invalid.'  In  Hawes  v.  Chicago,  158  111.  653, 
30  L.R.A.  225,  42  N.  E.  373,  Mr.  Justice 
Baker,  in  speaking  for  the  court,  in  dis- 
cussing the  question  when  a  court  may 
rightfully  hold  an  ordinance  unreasonable 
on  page  658  said:  'Where  the  power  to 
legislate  on  a  given  subject  is  conferred  on 
a  municipal  corporation,  yet  if  the  details 
of  such  legislation  are  not  prescribed  by  the 
legislature,  there  the  ordinance  passed  in 
pursuance  of  such  power  must  be  a  reason- 
able exercise  thereof  or  it  will  be  pro- 
nounced invalid.* " 

We  do  not  agree  with  counsel  for  ap- 
pellant that  under  this  statute  the  city  is 
given  the  power  to  prohibit  the  location  of 
a  garage  anywhere  within  its  corporate 
limits.  Such  legislation  by  the  city  authori- 
ties would  be  so  unreasonable  as  to  render 
it  invalid.  Under  this  statute  the  city  un- 
doubtedly has  the  power,  if  it  should  see 
fit,  to  prohibit  the  location  of  a  garage  in 
a  strictly  residential  district,  and  it  neces- 
sarily follows  that  an  ordinance  permitting 
the  location  and  maintenance  of  a  garage 
in  residential  districts  under  the  condi- 
tions prescribed  by  this  ordinance  cannot  be 
said  to  be  unreasonable.  The  requirement 
that  the  person  desiring  to  construct  or 
maintain  a  garage  in  any  block  in  which 
two  thirds  of  the  buildings  on  both  sides 
of  the  street  are  used  exclusively  for  resi- 
dences, shall  procure  the  written  consent 
of  a  majority  of  the  property  owners,  ac- 
cording to  frontage,  on  both  sides  of  the 
street,  is  not  unreasonable. 

In  this  case  the  court  held,  as  a  ques- 
tion of  fact,  that  Chestnut  place  was  not  a 
residence  street,  and  appellant  contends 
that  it  is  unreasonable  to  require  him  to 
secure  frontage  consent  from  the  residents 
in  that  block  on  Chestnut  street  and  Dela- 
ware place;  these  two  streets  being  within 
100  feet  of  the  place  where  it  was  proposed 
to  erect  the  building.    For  the  reason  stated 
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in  Chicago  v.  Stratton,  suprai  we  are  of 
the  opinion  that  this  is  not  an  unreason- 
able requirement. 

The  place  where  it  was  proposed  to  erect 
this  structure  is  also  within  200  feet  of  a 
church,  and  it  is  contended  that  this  pro- 
vision of  the  ordinance  is  an  unreasonable 
restriction.  The  conduct  of  the  affairs  of  a 
church,  with  its  various  meetings  and  as- 
semblies in  carrying  out  the  purposes  for 
which  it  is  organized,  is  of  such  a  character 
that  a  city  is  warranted  in  making  such  a 
restriction.  The  conduct  of  the  business  of 
a  public  garage  would  be  as  offensive  to  the 
members  of  a  church  as  it  would  be  to  the 
occupants  of  a  private  residence,  and  would 
affect  their  comfort  and  welfare  to  the 
same  extent. 

It  is  urged  that  the  ordinance  is  in- 
valid because  it  does  not  include  private 
schools  and  other  institutions  similar  to 
those  mentioned  in  the  ordinance.  This  is 
a  question  which  does  not  concern  appellant 
or  affect  his  rights.  Whether  some  insti- 
tution not  named  in  the  ordinance  in  the 
class  of  hospitals,  churches,  or  public  or 
parochial  schools  should  be  included  is  not 
involved  here. 

Other  reasons  are  suggested  for  the  inva- 
lidity of  the  ordinance  which  are  not  in- 
volved, and  for  that  reason  will  not  be  noted. 

The  ordinance  is  valid,  and  the  judgment 
of  the  Circuit  Court  is  affirmed. 

Petition  for  hearing  denied  June  4«  1914. 
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BEATRICE  COOK 

V. 

HIGHLAND  HOSPITAL  et  al.,  Appts., 

(188  N.  C.  250,  84  S.  E.  362.) 

Hospital  —  compulsory     detention     of 
patient  —  liability. 

1.  A  patient  of  full  age  who  is  detained 
in  a  hospital  against  her  will,  denied  com- 
munication with  her  friends,  and  subjected 


to  compulsory  physical  treatment  when  she 
might  have  been  released  without  danger  to 
herself,  is  entitled  to  damages  as  for  false 
imprisonment,  although  the  hospital  au- 
thorities acted  in  good  faith  and  the  patient 
contracted  to  be  subject  to  the  rules,  which 
justified  such  action. 

Appeal  —  amount  of  damages  —  false 
imprisonment. 

2.  The  amount  allowed  by  a  jury  as  com- 
pensatory damages  for  false  imprisonment 
approved  by  the  trial  judge  is  not  review- 
able on  appeal. 

(February  24,  1915.) 

APPEAL  by  defendants  from  a  judgment 
of  the  Superior  Court  for  Buncombe 
County  in  plaintiff's  favor  in  an  action 
brought  to  recover  damages  for  unlawful 
detention  in  the  defendant  hospital  and  for 
alleged  wilful  and  malicious  assault  and 
n^lect  by  defendants.     Affirmed. 

Statement  by  Clark,  Ch.  J.: 

This  was  an  action  to  recover  damages  on 
account  of  the  unlawful  detention  of  the 
plaintiff  by  the  defendants  in  the  defendant 
hospital,  operated  by  the  defendant  Carroll, 
and  for  assaults  committed  on  her  and  neg- 
lect of  her  while  in  the  hospital,  which  acts 
are  alleged  to  have  been  wrongful,  and  com- 
mitted wilfully,  wantonly,  and  maliciously 
by  the  defendants. 

The  defendants  denied  that  any  wrongful 
acts  were  committed  by  them,  aB  alleged  by 
the  plaintiff,  but  aver  that  she  regularly 
entered  herself  as  a  patient  and  agreed  to 
be  governed  by  the  rules  and  regulations  of 
the  hospital;  that  she  was  nervous,  and  not 
capable  mentally  of  caring  for  herself,  and 
that  what  was  done  was  in  accordance  with 
the  rules  and  regulations  of  the  institution, 
and  denied  that  she  was  assaulted  or  neg- 
lected while  under  their  care. 

The  jury  found  for  their  verdict  that  the 
defendants  wrongfully  imprisoned  the  plain- 
tiff and  restrained  her  of  her  liberty,  as 
alleged  in  the  complaint,  and  that  this  was 
done  wantonly,  wilfully,  and  maliciously  by 
the  defendants,  who  also  wantonly,  wilfully, 
and  maliciously  assaulted  her,  aa  alleged  in 
the  complaint,  and  awarded  compensatory 


Note. '^  Liability  for  detaining  patient 
at  hospital  against  his  ivill. 

Few  authorities  have  discussed  this  par- 
ticular question,  and  no  case  precisely  in 
point  with  Cook  v.  Highland  Hospital,  has 
been  found. 

Where  an  alien  seaman  was  placed  in 
a  hospital  by  the  British  consul  to  be 
treated  for  frostbite  received  while  in  serv- 
ice, it  was  held  in  Re  Carlsen,  130  Fed. 
379,  that  the  hospital  authorities  were  not 
justified  in  restraining  him  of  his  liberty 
because  he  was  not  fully  cured  when  he 
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petitioned  for  his  discharge,  and  was  there- 
fore likely  to  become  a  public  charge  if  dis- 
charged, and  because  the  master  of  his  ves- 
sel had  ordered  his  detention  until  he  could 
be  returned  to  the  port  from  which  he  came. 
The  court  stated  that  if  this  seaman  desired 
to  leave  the  hospital,  he  had  the  right  to 
do  so,  no  matter  how  imprudent  was  the 
step,  and  regardless  of  how  his  health  might 
be  affected  thereby,  and  in  spite  of  the  con- 
sul's disapproval.  The  court  also  stated 
that  since  the  proper  immigration  official 
was  not  a  party  to  the  habeas  corpus  pro- 
ceeding to  obtain  the  release  of  this  sea- 
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dftmagefl,  but  no  punitive  damages.  The  de- 
fendants moved  to  set  aside  the  verdict  upon 
the  ground  of  misconduct  by  a  juror,  but 
the  court  found  upon  the  evidence  that  there 
was  no  misconduct  as  alleged,  and  denied 
the  motion  and  entered  judgment  for  plain- 
tiff upon  the  verdict.    Appeal  by  defendants. 

Messrs.  Martin,  Rollins,  &  Wright,  for 

appellants : 

If  the  defendants  acted  in  good  faith  in 
the  treatment  of  the  plaintiff,  and  used  that 
degree  of  care  and  skill  which  was  ordi- 
narily practised  and  possessed  by  average 
physicians  engaged  in  like  practice,  plain- 
tiff would  not  be  entitled  to  recover  any- 
thing more  than  nominal  damages,  at  least, 
because  of  the  professional  and  medical 
treatment  given  her. 

Long  V.  Austin,  153  N.  C.  508,  69  S.  E. 
500;  McCracken  v.  Smathers,  122  N.  C.  799, 
29  S.  E.  354. 

There  was  no  evidence  of  a  fraud  having 
been  practised  upon  plaintiff. 

Williamson  v.  Holt,  147  N.  C.  520,  17 
L.R.A.(N.S.)  240;  National  Cash  Register 
Co.  V.  Townsend,  137  N.  C.  652,  70  L.R.A. 
349,  50  S.  E.  306. 

Messrs.  Oliver  &  Oliver  and  Jones  & 
Williams,  for  appellee: 

Where  a  person  actually  sane  is  confined 
as  an  insane  person,  the  general  rule  is  that 
the  person  imposing  the  restraint  is  liable 
for  false  imprisonment. 

12  Am.  &  Eng.  Enc.  Law,  750;  Colby  v. 
Jackson,  12  N.  H.  526;  Look  v.  Dean,  108 
Mass.  116,  11  Am.  Rep.  323;  State  use  of 


Janney  v.  Housekeeper,  70  Md.  162,  2 
L.RJL.  587,  14  Am.  St.  Rep.  340,  16  Atl. 
382. 

In  case  of  a  volimtary  entry  to  an  asylum 
on  a  written  agreement  to  remain  for  a 
year,  no  man  could,  by  agreement,  lose  his 
liberty,  and  the  managers  of  an  asylum 
could  not  compel  compliance  with  the  agree- 
ment. 

4  Cyc.  365;  Re  Baker,  29  How.  Pr.  485; 
Re  Lambert,  134  Cal.  626,  55  L.R.A.  856, 
86  Am.  St.  Rep.  296,  66  Pac.  851. 

Defendants  were  liable  for  the  false  im- 
prisonment and  assault. 

Fawcett  v.  Ryder,  23  N.  D.  20,  135  N.  W. 
800,  2  N.  C.  C.  A.  153. 

The  amount  of  damages  was  a  matter  of 
fact,  of  which  the  jury  were  the  judges. 
If  their  finding  was  excessive,  the  trial 
judge  who  heard  the  evidence  had  the  cor- 
rective power  to  set  it  ajside.  His  refusal 
to  do  so  is  not  reviewable  by  this  court. 

Boney  v.  Atlantic  &  N.  C.  R.  Co.  145 
N.  C.  250,  58  S.  E.  1082. 

Clark,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

The  plaintiff  was  a  young  woman  about 
to  be  married,  who  came  to  Asheville,  North 
Carolina,  from  Savannah,  Georgia,  to  rid 
her  system  of  malaria,  and  for  recreation 
and  rest.  She  was  somewhat  delicate  and 
nervous,  but  the  evidence  is  that  her  mind 
was  perfectly  clear.  Having  heard  of  the 
Highland  Hospital,  operated  by  Dr.  Car- 
roll, as  a  sanatorium,  she  entered  that  insti- 
tution after  visiting  it,  but  it  was  concealed 


man,  the  contention  that  he  was  an  alien 
not  admitted  into  the  United  States,  and 
that  to  set  him  at  liberty  would  be  a  viola- 
tion of  the  immigration  laws  requiring  the 
detention  and  return  of  aliens,  could  not 
be  set  up  in  justification  of  his  detention 
at  the  hospital. 

It  is  held  in  Re  Baker,  29  How.  Pr.  485, 
that  the  superintendent  of  the  New  York 
State  Inebriate  Asylum,  having  by  statute 
"power  to  receive  and  retain  all  inebriates 
who  enter  the  asylum  cither  voluntarily  or 
by  the  order  of  the  committee  of  any  habit- 
ual drunkard,"  cannot,  under  such  act, 
forcibly  detain  a  voluntary  patient,  although 
the  patient  upon  entering  had  signed  the 
requisite  contract  to  remain  in  the  asylum 
a  year  and  the  time  had  not  expired.  The 
court  said :  "He  was  a  voluntary  patient  in 
the  institution,  and  all  the  power  the  super- 
intent  had  under  the  laws  for  the  govern- 
ment of  the  institution  was  to  'receive  and 
retain'  him  so  long  as  he  was  willing  to  re- 
main. No  provision  has  been  made  for  the 
arrest  of  anv  voluntary  patient  who  leaves 
the  institution,  who  is  capable  of  taking 
care  of  himself  and  of  managing  his  own 
business  affairs,  and  no  principle  of  the 
common  law  is  applicable  to  such  a  person 
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which  justifies  the  arrest  and  detention  of 
persons  who  are  lost  to  self-control." 

But  a  railroad  company  was  held  not  lia- 
ble in  OUet  v.  Pittsburg,  C.  C.  &  St.  L.  R. 
Co.  201  Pa.  361,  60  Atl.  1011,  for  false  im- 
prisonment, where  the  crew  of  a  freight 
train,  acting  without  the  scope  of  their  em- 
ployment, took  a  boy  whose  foot  had  been 
crushed  by  the  cars,  from  a  private  house 
where  first  aid  was  given,  to  a  hospital, 
against  his  will.  The  court  observed  that 
the  crew  of  the  train,  in  doing  what  they 
did,  were  endeavoring  to  act  the  part  of  the 
good  Samaritan;  that  the  circumstances 
seemed  to  call  for  great  haste,  and  one  who 
endeavors  to  assist  his  neighbor  who  is  in 
great  danger  and  distress  is  certainly  not 
liable  for  a  mistake  in  judgment,  nor  does 
there  appear  to  have  been  any  such  mistake 
made  in  this  case. 

The  liability  for  detaining  one  as  an  in- 
sane person  presents  a  different  question. 
The  right  of  one  restrained  as  insane  person, 
to  discharge  upon  ground  of  irr^ularity  or 
invalidity  of  commitment,  is  discussed  in 
note  to  Pierce  v.  Cobb,  44  L..R.A.(N.S.) 
389,  where  notes  analogous  to  that  ques- 
tion are  referred  to.  J.  D.  G. 
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from  ber  that  it  was  in  effect  a  private 
asylum.  The  defendant  Carroll  gave  her 
two  pamphlets,  one  entitled  "Diets,"  de- 
scribing most  delicious  and  appetizing 
foods.  The  other  contained  a  description 
of  sixty  different  "baths,"  most  elegant  and 
luxurious,  and  offering  most  enticing  induce- 
ments to  patients.  These  pamphlets  filed 
in  the  record  are  the  ne  plus  ultra  of  all 
that  is  elegant  and  luxurious  in  bathing  and 
diets. 

According  to  the  evidence  of  the  plaintiff 
and  her  sister,  she  Altered  the  institution 
upon  these  representations  and  with  no 
other  thought  than  that  ^he  would  be  free 
to  leave  at  will,  could  communicate  freely 
with  her  family,  and  would  receive  the 
baths  and  diet  mentioned  in  the  pamphlets. 
She  contracted  for  and  redeived  a  front  cor- 
ner room,  and  her  married  sister  returned 
to  the  hotel.  This  was  on  Sunday,  August 
4,  1912.  On  the  next  day  she  was  informed 
that  she  would  not  be  permitted  to  see  her 
married  sister  nor  communicate  with  her, 
and  was  told  that  she  must  have  her  hair 
shampooed.  She  testified  that  her  hair  had 
been  shampooed  just  before  leaving  home, 
and  she  was  suffering  from  cold,  sore  throat, 
and  earache,  and  that  her  physical  condi- 
tion just  at  that  time  forbade  her  being 
subjected  to  this  treatment,  and  she  pro- 
tested against  her  hair  being  shampooed. 
The  nurses  gave  this  information  to  the 
defendant  Carroll,  but  he  gave  imperative 
orders  that  the  plaintiff's  hair  "must  be 
shampooed."  Her  evidence  is  that,  in  obedi- 
ence to  this  order,  two  or  three  nurses  took 
the  plaintiff  forcibly  from  her  bed,  while 
lightly  dad,  raised  her  forcibly  from  the 
floor,  when  she  fell  upon  it,  carried  her  to 
the  bathroom,  and  shampooed  her  hair 
against  her  will.  The  plaintiff  then  de- 
manded to  leave  the  hospital,  and  to  see 
her  sister,  and  announced  that  she  would 
not  remain.  The  defendant  Carroll  was 
informed  of  this.  He  thereupon  gave  orders 
that  the  plaintiff  was  not  to  see  her  sister 
or  leave  the  hospital.  According  to  the 
defendant's  testimony,  the  plaintiff  stated 
that  she  would  jump  out  of  the  window 
before  she  would  stay  there  without  seeing 
her  sister.  The  defendant  Carroll  thereupon 
directed  that  she  should  be  moved  into  a 
protected  room  or  padded  cell  located  in 
the  rear,  with  diamond-shaped  wire  meshing 
on  the  inside  and  iron  bars  on  the  outside, 
a  locked  door,  and  an  electric  light  at  the 
ceiling  inclosed  with  wire  and  operated 
from  the  outside.  This  room  had  scant  fur- 
niture and,  according  to  the  report  of  the 
nurses,  was  infected  with  roaches.  Adjoin- 
ing this  locked  cell  were  raving  lunatics 
shrieking  to  be  let  out.  On  each  of  the  days 
prior  to  this  time,  and  after  the  plaintiff 
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was  taken  to  the  barred  and  locked  cell, 
the  plaintiff's  married  sister  paid  visits  to 
the  hospital,  but  was  kept  in  ignorance  of 
the  treatment  given  to  the  plaintiff,  and 
was  not  permitted  to  see  her.  The  plaintiff 
was  kept  immured  in  the  cell,  above  de- 
scribed, adjoining  raving  insane  people, 
while  her  married  sister  returned  to  Savan- 
nah carrying  assurance  from  the  defendant 
Carroll  to  the  family  that  the  plaintiff  was 
progressing  nicely. 

After  &ye  days  the  plaintiff  was  removed 
from  the  locked  and  Imrred  cell  to  another 
back  room,  where  she  was  restrained  of  her 
liberty  against  her  will  and  prevented  from 
communicating  with  any  member  of  her 
family  for  more  than  three  weeks,  making 
thirty-two  days  in  all,  until  her  mother, 
after  receiving  a  pathetic  letter  written  by 
the  plaintiff,  who  had  bribed'  a  colored 
maid  to  secure  a  pencil  and  mail  a  letter, 
came  to  the  sanatorium  and  demanded  her 
daughter. 

The  **Highland  Hospital'*  was  incorpor- 
ated, but  the  defendant  Robert  S.  Carroll 
was  in  sole  and  exclusive  charge  and,  to- 
gether with  his  wife,  owned  99  shares  out 
of  the  100  shares  of  the  capital  stock.  Dur- 
ing the  entire  time  the  plaintiff  was  in  the 
hospital,  the  defendant  Carroll  visited  her 
only  three  times,  according  to  the  plaintiff's 
testimony,  or  five  times,  according  to  the 
defendant's  testimony.  The  plaintiff  was 
paying  $35  per  week  for  board,  and  was 
charged  $16  per  week  extra  for  half  the 
time  of  a  trained  nurse,  who  was  only  a 
student,  and  who  was  being  paid  only  $8 
per  month  by  the  defendants.  The  plaintiff 
was  subjected  to  compulsory  hypodermic 
injections  twice  every  day  during  her  stay, 
against  her  protest.  Her  breasts  were 
forcibly  massaged  each  day  in  such  a 
forcible  manner  that  she  groaned  under  the 
treatment. 

Instead  of  the  luxurious  diet  described  in 
the  pamphlet,  the  food  given  the  plaintiff 
was  S  ounces  of  milk  and  1  ounce  of  lithia 
water  eight  times  a  day  at  the  beginning, 
which  was  increased  to  6  ounces  of  milk, 
Ij^  ounces  of  cream,  and  two  raw  crated 
eggs.  She  was  read  "Why  Worry"  and 
"Those  Nerves"  constantly  during  her  stay. 
The  defendant  Carroll  wrote  only  one  letter 
to  her  family  during  the  thirty-two  days  she 
was  immured  under  his  control.  The  plain- 
tiff's arm  was  injured  by  the  force  used  in 
dragging  her  to  the  bathroom  to  such  an  ex- 
tent that  she  complained  of  it  constantly  dur- 
ing her  stay  in  the  hospital.  She  testifies  that 
she  was  such  a  physical  wreck  by  reason 
of  her  treatment  that  she  could  not  make 
her  wedding  clothes  after  her  return  home, 
and  that  she  could  not  hold  her  baby  after 
it  was  born.    She  graphically  describes  her 
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agony  of  mind  during  her  ill^al  restraint 
among  lunatics,  in  a  private  asylum,  in  a 
distant  state,  far  from  home  and  friends, 
without  means  of  communication  with  her 
family,  without  money  and  clothes  with 
which  to  escape,  being  forcibly  detained 
against  her  will,  and  having  entered  the  in- 
stitution, according  to  her  testimony,  with- 
out knowledge  of  its  nature,  and  being 
duped  into  supposing  that  it  was  a  rest 
cure,  with  luxurious  diet  and  baths.  She 
testifies  that  she  returned  home  a  nervous 
wreck,  requiring  careful  treatment  for  many 
months,  and  indelibly  stamped  with  her  ex- 
perience as  a  prisoner  in  a  madhouse. 

The  defendants  in  their  evidence  deny  the 
mistreatment,  allege  that  the  plaintiff  was 
nervous  and  hysterical,  but  admit  that  she 
was  restrained  of  her  liberty;  that  she  was 
placed  in  the  '^protected"  room  and  after- 
wards removed  to  another  "protected" 
room;  that  her  hair  was  shampooed  though 
she  earnestly  resisted;  and  that  she  was 
restrained  of  her  liberty  and  kept  in  the 
institution  against  her  will,  and  that  the 
family  were  not  informed  of  that  fact.  The 
defendant  Carroll  testified  that  he  restrained 
her  and  kept  her  in  the  institution  against 
her  will;  that  her  lack  of  self-control  had 
reached  hysteria,  which  was  that  she  was 
"impulsive  and  would  do  unreasonable 
things."  He  did  not  testify  that  she  was 
insane,  but  said  that  hysteria  is  "the  bor- 
derland between  sanity  and  insanity." 

The  judge  properly  told  the  jury:  "If 
the  plaintiff  was  twenty-four  years  of  age, 
unmarried,  and  was  there  in  the  hospital, 
and  she  subsequently  applied  to  the  authori- 
ties of  the  hospital  for,  and  demanded,  her 
release, — demanded  that  she  be  allowed  to 
go  from  the  institution  and  be  allowed  and 
suffered  to  leave  there, — and  after  such  de- 
mand made,  if  you  find  it,  and  that  it  was 
communicated  by  the  nurses,  or  through  the 
proper  channels,  to  Dr.  Carroll,  and  after 
that,  that  she,  either  by  words,  or  by  lock- 
ing doors,  or  by  anything  that  comes  up  to 
the  definition  of  imprisonment  that  I  have 
given  you,  she  was  imprisoned,  so  that  she 
was  unable  to  carry  out  her  desires  and 
wishes  in  that  regard,  then  if  you  find 
these  facts, — after  that,  the  court  charges 
you,  as  a  matter  of  law,  that  she  would  be 
wrongfully  imprisoned  and  restrained  of  her 
.  liberty." 

"If  you  were  to  find  that  she  was  in  the 
institution,  and  that  she  was  demanding  to 
be  released,  which  was  properly  communi- 
cated to  the  hospital  authorities,  but  if  you 
were  to  further  find  to  your  satisfaction 
that  she  was  so  nervous  from  any  ailment 
or  disease  and  so  irrational  that  there  was 
reasonable  probability  that,  if  so  released 
at  the  time,  she  would  do  herself  some 
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bodily  harm,  under  such  circumstances  the 
hospital  would  have  the  right  to  detain  her 
and  restrain  her,  under  the  law  of  necessity 
and  humanity,  until  that  condition  as  to 
her  reasonable  apprehension  of  doing  her-^ 
self  bodily  harm  had  passed.  And  within 
that  rule  or  limitation  it  would  not  be  a 
wrongful  and  unlawful  imprisonment." 

"Now  it  is  for  you,  gentlemen,  to  say, 
from  the  testimony,  the  facts  you  find,  and 
how  this  matter  is.  Even  though  she  went 
in  imder  this  paper,  and  if  you  find,  as  she 
contends,  that  she  was  perfectly  rational, 
and  knew  what  she  was  doing — what  she 
wanted  and  didn't  want — ^and  she  wanted 
to  leave  the  institution,  and  expressed  it 
to  the  hospital  authorities,  and  the  hospital 
authorities  knew  of  that  fact,  and  then  after 
that  restrained  her  of  her  liberty,  then  it 
would  be  in  law,  as  I  am  holding,  wrongful 
detention,  unless  they  were  justified  in  re- 
straining her  under  those  rules  of  humanity 
and  regard  for  her  welfare,  as  I  have  just 
given  you." 

There  was  a  confiict  of  evidence  as  to  the 
treatment  that  the  plaintiff  received,  but 
there  is  no  controversy  that  the  plaintilf 
was  detained  in  the  defendant's  hospital 
against  her  will,  confined  for  thirty -two 
days;  that  she  was  confined  a  considerable 
part  of  the  time  in  a  locked  and  barred 
cell;  that  she  was  denied  all  communication 
with  her  friends,  and  subjected  to  having 
her  hair  shampooed  and  to  massage  of  deli- 
cate portions  of  her  body  and  to  hypodermic 
injections  daily  against  her  will. 

The  defendants  contend  that  they  had  a 
right  to  do  these  things  because  the  plaintiff 
signed  an  agreement  upon  her  entrance  that 
she  would  be  subject  to  the  rules  and  regu- 
lations of  the  institution,  and  that  she  could 
not  be  set  at  liberty  without  danger  to  her- 
self. The  judge  submitted  this  latter  phase 
to  the  jury,  who  found  against  it.  Besides, 
the  defendants  did  not  account  for  the  fact 
that,  though  the  plaintiff's  sister  visited  the 
institution,  they  gave  her  no  information  as 
to  plaintiff's  condition  and  treatment,  and 
that,  during  the  whole  thirty-two  days  that 
the  plaintiff  was  restrained  by  them  of  her 
liberty  and  subjected  to  physical  treatment 
against  her  protest,  no  information  was 
given  by  the  institution  to  her  relatives, 
though  this  was  practical,  during  the  entire 
time,  by  wire  or  long  distance  phone. 

The  judge  properly  told  the  jury  that 
the  plaintiff  could  not  thus  surrender  con- 
trol of  herself  to  another  by  signing  a 
paper  at  her  entrance  into  the  institution. 
4  Cyc.  365;  Re  Lambert,  134  Cal.  626,  55 
L.R.A.  856,  86  Am.  St.  Rep.  296,  66  Pac. 
851;  Re  Baker,  29  How.  Pr.  488. 

The  main  defense  relied  upon  by  the  de- 
fendants is  that,  if  they  acted  in  good  faith, 
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there  would  be  no  liability  upon  their  part. 
Whether  or  not  this  would  be  a  defense  to 
a  recovery  of  punitive  damages  we  need  not 
discuss,  for  the  jury  in  their  verdict  denied 
the  plaintiff,  on  the  issue  submitted  for  that 
purpose,  any  recovery  of  punitive  damages. 
"Good  faith"  is  not  a  defense  to  the  recov- 
ery of  compensatory  damages  when  the  jury 
find  that  there  was  illegal  restraint  of  lib- 
erty and  compulsory  massage  and  hypo- 
dermic injections  and  other  physical 
treatment  upon  a  defenseless  woman,  who 
was  in  the  absolute  power  of  the  defendants 
and  kept  immured  under  lock  and  key  and 
with  barred  windows,  without  information 
given  by  them  to  her  family  of  her  condi- 
tion, and  she  denied  all  communication  with 
them. 

It  is  unnecessary  to  discuss  in  detail  the 
exceptions  taken,  for  they  are  all  covered 
by  what  we  have  said. 

The  plaintiff  was  not  committed  as  in- 
sane, and,  if  she  had  been,  the  defendants 
do  not  account  for  the  fact  that  they  ac- 
cepted her  as  sane  by  signing  the  agreement 
with  her  upon  her  entrance  into  the  insti- 
tution. If  she  subsequently  became  insane, 
it  was  the  duty  of  the  institution  to  hscve 
at  once  notified  her  mother  and  sister.  The 
testimony  of  the  defendants,  however,  is 
that  she  was  not  insane.  Evidently  the 
defendant  Carroll  believed  that  he  had  abso- 
lute control  of  the  plaintiff  and  the  right 
to  imprison  her  if  she  opposed  his  orders 
or  will,  and  the  right  to  impose  on  her 
whatever  treatment  he  thought  best,  and 
that  the  family  need  not  be  consulted  any 
more  than  the  plaintiff  herself.  The  effect 
of  being  at  the  head  of  such  institution  is 
very  often — ^too  often — to  render  the  per- 
son in  charge  callous  and  autocratic,  and 
in  his  own  opinion  irresponsible  to  anyone. 

In  this  land,  the  law  guarantees  liberty 
to  everyone,  subject  to  restraint  only  in  the 
modes  provided  by  the  law,  and  even  then 
there  is  the  right  to  review  the  conduct  of 
those  in  charge  of  those  deprived  of  their 
liberty.  The  plaintiff  was  not  committed 
to  the  care  of  the  defendants  by  any  legal 
proceedings  adjudging  her  insane,  and  her 
signing  the  paper  agreeing  to  be  subject  to 
the  rules  and  regulations  of  the  institution 
was  not  irrevocable.  It  did  not  subject  her 
to  the  irresponsible  power  and  control  of  the 
defendant.  This  is  the  whole  controversy, 
and  requires  no  further  discussion. 

If  the  plaintiff  did  not  abide  by  her  agree- 
ment to  obey  the  rules  and  regulations  of 
the  institution,  the  remedy  of  the  defend- 
ants was  to  discharge  her,  or,  if  her  con- 
dition forbade  this,  to  notify  her  relatives 
(neither  of  which  they  did),  and  not  to 
imprison  her  and  to  force  her  to  do  their 
will. 
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As  to  the  amount  of  compensatory  dam- 
ages due  the  plaintiff  by  reason  of  her  illegal 
detention,  and  the  physical  ill  treatment 
that  she  received,  the  jury  have  assessed 
the  amount,  and  it  has  been  approved  by 
the  trial  judge,  and  is  not  reviewable  by  us. 

The  horrors  of  the  imprisonment  of  a  sane 
person  in  a  private  madhouse  (and  one  is 
not  the  le^s  such  because  it  may  be  adver- 
tised as  a  "sanatorium")  have  never  been 
more  graphically  related  or  probably  more 
truthfully  than  by  Charles  Eeade  in  "Hard 
Cash."  Like  the  novels  of  Charles  Dickens, 
it  has  aided  to  correct  evils  which  till  then 
oppressed  and  afflicted  society  without  hin- 
drance from  those  who  administered  the  law. 

The  finding  by  the  judge  of  the  facts  upon 
the  motion  for  misconduct  of  the  jury  was 
based  upon  the  evidence,  and  is  not  review- 
able by  us,  and  his  conclusion  of  law  there- 
upon to  refuse  the  motion  was  correct. 
Lewis  V.  Fountain,  —  N.  C.  — ,  84  S.  E. 
278,  at  this  term,  and  cases  there  cited. 

No  error. 
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MORTIMER  C.  MILLER 

V. 

MASSACHUSETTS  BONDING  &•  INSUR- 
ANCE COMPANY,  Appt. 

(247  Pa.  182,  93  Atl.  320.) 

Insurance  —  against     theft  -«  circam- 
stantial  evidence. 

That  the  evidence  of  theft  is  wholly  cir- 
cumstantial does  not  defeat  recovery  on  a 
policy  of  insurance  against  loss  by  theft, 
although  it  provides  that  assured  shall  pro- 
duce direct  and  affirmative  evidence  that  the 
loss  was  due  to  theft;  disappearance  of  the 
articles  not  to  be  deemed  such  evidence. 

(January  2,  1915.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Court  of  Common  Pleas  for  Al- 
l^heny  County  in  plaintiff's  favor  in  an 
action  brought  to  recover  the  amount  al- 
leged to  be  due  on  a  policy  of  insurance 
against  loss  by  theft.  Affirmed. 
The  facts  are  stated  in  the  opinion. 

Note. —  The  general  subject  of  burglary 
and  theft  insurance  is  covered  in  the  note  to 
Rosenthal  v.  American  Bonding  Co.  46 
L.R.A.(N.S.)  561,  and  see  especially  pages 
567  et  seq.,  as  to  manner  of  loss  and  proof 
thereof. 

For  insurance  against  theft  of  automo- 
bile, see  notes  to  Harris  v.  American  Casual- 
ty Co.  44  L.R.A.(N.S.)  70,  75;  Patterson  v. 
Standard  Acci.  Ins.  Co.  51  L.R.A.(N.S)  583, 
584;  and  see  later  case  Valley  Mercantile 
Co.  V.  St.  Paul  F.  &  M.  Ins.  Co.  L.RJ^. 
1915B,  327. 
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Mr.  Stephen  Stone  for  appellant. 

Mr.  Wimam  M.  Hall,  for  appellee: 

Contracts  of  insurance  will  not  be  sub- 
jected to  any  critical  or  tecbnical  interpre- 
tation, but  will  be  liberally  construed  in 
favor  of  the  insured  whenever  there  is  an  j 
ambiguity  in  the  language  used. 

Western  Ins.  Co.  v.  Cropper,  32  Pa.  354, 
76  Am.  Dec.  561;  Merrick  v.  Germania  F. 
Ins.  Co.  54  Pa.  277;  Bole  v.  New  Hampshire 
F.  Ins.  Co.  159  Pa.  53,  28  Atl.  205;  Smith 
V.  National  L.  Ins.  Co.  103  Pa.  177,  49  Am. 
Rep.  121. 

Where  there  is  evidence  its  sufficiency  is 
for  the  jury. 

Aitkin  v.  Young,  12  Pa.  16;  Dinan  v.  Su- 
preme Council,  C.  M.  B.  A.  210  Pa.  456, 
60  Atl.  10. 

Stewart,  J.,  delivered  the  opinion  of  the 
court : 

The  action  was  on  a  policy  of  insurance 
against  direct  loss  of  the  property  described 
in  the  schedule  attached,  occurring  by  its 
felonious  abstraction  from  the  interior  of 
the  building,  apartments,  or  rooms  wholly 
occupied  by  the  assured.  The  property  for 
the  loss  of  which  the  action  was  brought 
consisted  of  various  articles  of  personal 
jewelry.  Evidence  was  introduced  by  plain- 
tiff to  show  the  circumstances  connected 
with  their  disappearance,  which  it  is 
claimed  excluded  other  theory  than  that  the 
property  had  been  lost  by  theft.  The  par- 
ticulars of  the  evidence  need  not  here  be 
recited.  At  the  close  of  plaintiff's  case  de- 
fendant moved  for  binding  instructions.  The 
motion  was  overruled,  and  the  case  was  sub- 
mitted to  the  jury,  with  the  result  that  a 
verdict  was  rendered  for  the  plaintiff  for 
the  full  amount  of  the  claim.  A  motion  for 
judgment  non  ohatante  followed,  which  in 
turn  was  also  denied.  The  ground  on  which 
binding  instructions  were  asked,  and  on 
which  the  motion  for  judgment  rested,  was 
the  insufficiency  of  the  evidence  submitted 
to  meet  the  requirements  of  a  clause  in 
the  policy  which  reads  as  follows: 

"The  assured  shall  also  produce  direct 
and  affirmative  evidence  that  the  loss  of 
article  or  articles  for  which  claim  is  made 
was  due  to  the  commission  of  a  burglary, 
theft,  or  larceny;  the  disappearance  of  such 
article  or  articles  not  to  be  deemed  such  evi- 
dence." 

Appellant's  contention  is  that  the  evi- 
dence adduced  by  plaintiff  to  show  the  felon- 
ious taking  of  the  property  was  wholly 
circumstantial,  and  that,  conceding  the  suffi- 
ciency of  the  evidence  in  ordinary  case  to 
warrant  an  inference  of  theft,  yet,  because 
here  the  agreement  of  the  parties  required 
for  the  establishment  of  this  material  fact 
on  which  defendant's  liability  was  made  de- 
L.R.A.1915D. 


pendent  evidence  direct  and  affirmative,  of 
the  former  of  which  there  was  none,  bind- 
ing instructions  should  have  been  given. 
This  contention  gives  to  the  words,  "direct 
and  affirmative  evidence,"  a  meaning  so  se- 
verely technical  that,  if  this  meaning  alone 
can  be  given  them,  a  policy  containing  the 
provision  we  have  here  would  avail  the  as- 
sured only  in  the  rarest  and  most  excep- 
tional cases,  so  exceptional  that  the  average 
person  would  hardly  think  the  contingency 
in  which  the  policy  could  operate  worth 
guarding  against.  Theft  may  not  be  de- 
scribed as  a  deed  of  darkness;  yet  it  is 
notoriously  one  which  is  rarely,  if  ever,  at- 
tempted, except  as  the  thief  has  reason  to 
believe  that  he  will  be  undiscovered  in  the 
act.  He  never  invites  anyone,  unless  it  be 
a  confederate,  to  witness  the  operation.  To 
limit  the  assured's  right  to  recovery  to 
cases  where  the  corpus  delicti  can  be  proved 
by  direct  testimony — that  is,  by  the  testi- 
monv  of  witnesses  who  saw  the  actual 
taking — would  make  the  policy  next  to  value- 
less. We  will  not  impute  to  the  defend- 
ant company  any  such  purpose  in  the  use 
of  these  words;  nor  can  we  assume  that 
the  assured  understood  them  in  this  narrow 
and  restricted  sense,  in  view  of  the  marked 
subtraction  such  construction  would  neces- 
sarily make  from  his  security.  Stated  plain- 
ly, what  is  contended  for  is  that,  the  factum 
probandum  being  the  felonious  taking  of  the 
property,  this  could  only  be  established  by 
the  testimony  of  one  or  more  witnesses  who 
were  present  and  saw  the  theft  or  larceny 
actually  committed;  or  it  may  be  stated 
thus,  that  the  parties  intended  by  the 
words  to  exact  a  higher  degree  of  proof 
to  charge  the  company  with  liability  for 
the  loss  than  the  law  requires  to  convict 
the  burglar  or  thief  of  the  crime  itself.  Ad- 
mitting that  the  evidence  here  was  circum- 
stantial, if  adduced  on  the  trial  of  one 
charged  with  the  theft  and  found  sufficient 
to  exclude  all  reasonable  doubt  with  re- 
spect to  the  guilt  of  the  party  charged,  con- 
viction would  follow,  and  imprisonment, 
and  yet,  with  the  guilty  one  in  jail^  the 
evidence  would  be  insufficient  for  a  recovery 
on  the  policy,  because  the  thief  convicted 
and  in  jail  had  not  been  seen  when  perpe- 
trating the  crime.  We  are  unwilling  to  be- 
lieve that  the  parties  intended  by  the 
language  used  to  accomplish  such  absurd  re- 
sults as  those  pointed  out,  and  which  would 
necessarily  follow  were  the  strict  technical 
construction  contended  for  allowed.  Tech- 
nical terms  are  ordinarily,  but  not  always, 
to  be  given  their  technical  meaning.  Where 
they  are  obviously  used  in  a  different  sense, 
it  is  the  intention  that  governs.  Just  what 
the  parties  understood  by  direct  and  af- 
firmative evidence  may  not  be  clear;   but 


MILLER  V.  MASSACHUSETTS  BONDING  &  INS.  CO. 


617 


of  thU  we  feel  very  certain,  they  did  not 
employ  these  words  with  a  view  to  render 
the  policy  frivolous  and  ineflfective.   .  And 
it  would  be  both  were  it  enforceable  only 
as  someone  could  be  produced  who  had  seen 
the  thief  at  his  work.     A  reasonable  con- 
struction of  the  words  would  ascribe  to  the 
parties  the  single  purpose  to  require  some- 
thing more  than  the  mere  fact  of  loss  to 
entitle  the  assured  to  recovery  on  the  policy. 
The  fact  that  the  clause  concludes  with  a 
provision    that    the    disappearance    of    the 
property  should  not  be  deemed  direct  evi- 
dence IB  an  indication,  more  or  less  strong, 
that  the  word  "direct"  was  not  used  in  its 
strictly    technical     sense.      The    provision 
might  well  have  been  omitted  had  the  tech- 
nical meaning  been  intended;    since  under 
no  circumstances  could  the  fact  of  disap- 
pearance have  been  regarded  as  direct  evi- 
dence, understood  in  its  technical  sense,  of 
the  theft.     An  examination  of  the  evidence 
shows  that,  while  circumstantial,  it  was  all 
distinctly    affirmative   as    to    the    different 
factft   testified   to.     Each   witness    testified 
as  to  what  he  saw  for  himself,  and  all  the 
testimony   was  received   without  objection. 
The  trial  judge  in  his  charge  very  distinct- 
ly instructed  the  jury  that  the  one  question 
they  had   to  pass  upon   was   whether   the 
property  had  been  feloniously  taken.    Their 
answer  that  it  was  so  taken  should  have 
made  an  end  of  the  case.     The  effect  of  a 
provision  in  a  policy  of  insurance  condition- 
ing recovery  on  the  production  of  a  particu- 
lar kind  of  evidence  in  contradistinctiofn  of 
another  kind,  which,  under  the  rules  of  law 
and   evidence,   is   equally  effective  and  ad- 
missible to  prove  the  particular  fact  in  is- 
sue, suggests  a  question  that  was  not  raised 
in  the  court  below,  nor  argued  on  the  ap- 
peal.   It  therefore  calls  for  no  consideration 

here. 

The  assignment  of  error  is  overruled,  and 
the  judgment  is  affirmed. 


GEORGIA  SUPREME  COURT. 

GRADY  BOWEN,  Plff.  in  Err., 

V. 

SMITH-HALL  GROCERY  COMPANY. 
(141  Ga.  721,  82  S.  E.  23.) 

Highway  —  refuse      in  —  friglitenlng 
horse  —  liability. 

1.  A  petition  alleged,  in  substance,  as  fol- 
lows: A  firm  whose  place  of  business 
abutted  on  a  much  traveled  street  in  a  city 
placed  a  large  quantity  of  trash  and  loose 
sheets  of  paper  on  and  near  the  street  and 
sidewalk  on  a  day  when  the  wind  was  blow- 

Headnotes  by  Lukpsin,  J. 
L.R.A.1915D. 


ing  sharply.  They  did  not  put  it  in  a  re- 
ceptacle, or  confine  it  in  any  way.  The 
sheets  of  paper  were  light,  and  were  natural- 
ly liable  to  be  blown  about  the  street  by 
even  a  light  breeze,  and  naturally  and  in- 
evitably tended  to  excite  and  frighten  not 
only  nervous  horses  and  mules,  but  even 
quiet  and  steady  ones.  The  plaintiff,  a  capa- 
ble driver,  was  driving  two  reasonably  well- 
broken,  steady,  and  roadworthy  horses  along 
the  street.  The  wind  blew  some  of  the 
paper  under  the  horses  and  against  their 
legs,  frightening  tliem  and  causing  them  to 
run  away  and  injure  him.  Held  that  such 
petition  was  not  subject  to  general  de- 
murrer. 

(a)  Where  it  was  also  alleged  that  there 
existed  in  a  city  an  ordinance  requiring  the 
proprietor  of  each  business  house  to  keep  a 
covered  garbage  can  outside  of  his  place  of 
business,  and  to  place  in  it  all  refuse,  gar- 
bage, and  trash  from  such  place,  to  be  called 
for  by  the  proper  city  officers,  and  that 
trash  and  paper  were  placed  on  and  near< 
the  sidewallc  by  the  defendants  on  the  day 
of  the  injury,  without  being  confined  in 
such  receptacle,  and  in  violation  of  the 
ordinance,  this  did  not  render  the  entire 
petition  demurrable  on  the  ground  that  the 
ordinance  was  a  sanitary  measure,  and  was 
not  enacted  for  the  purpose  of  preventing 
horses  from  being  frightened.  The  ordi- 
nance on  its  face,  as  set  out  in  the  petition, 
appears  to  have  been  enacted  as  a  sanitary 
measure;  and,  so  considered,  its  violation 
would  not  be  negligence  per  se  as  to  per- 
sons driving  along  the  highway.  But, 
though  not  negligence  per  se  relatively  to 
the  plaintiff  because  in  violation  of  the  ordi- 
nance, the  acts  done  might  be  negligence  as 
a  matter  of  fact. 

Proximate  cause  ■—  fright  of  horses  — 
rubbish  in  highway  —  wind. 

2.  There  was  no  merit  in  the  ground  of 
demurrer  which  raised  the  contention  that 
the  violation  of  the  ordinance  was  not  the 
proximate  cause  of  the  injury,  but  that  a 
separate  and  independent  intervening  cause, 
the  blowing  of  the  wind,  was  the  proximate 
cause,  coupled  with  the  fact  that  the  horses 
became  frightened,  &nd  that  this  was  the 
act  of  God,  for  which  the  defendants  were 
not  responsible: 

(a)  If  the  acts  of  the  defendants  con- 
stituted negligence  with  reference  to  the 
plaintiff,  without  regard  to  whether  a  viola- 
tion of  the  ordinance  was  negligence  per  ae, 
the  blowing  of  the  wind,  which  was  known, 
or  might  naturally  be  expected,  was  not  an 
independent  intervening  cause,  so  as  to  pre- 
vent the  negligence  of  the  defendants  from 
being  the  proximate  cause  of  the  injury. 

(b)  There  is  nothing  in  the  petition  to 
show  that  there  was  any  unforeseen  or  sud- 
den wind  of  such  a  character  as  to  come 

Note,  ^  Liability  for  frightening  horaea 
hy  paper  or  other  objects  liable  to  be 
set  in  motion  by  wind. 

Generally  as  to  liability  of  munici- 
pality, for  injuries  caused  by  horse  becoming 
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within  the  legal  meaning  of  the  expression, 
"an  act  of  God,"  which  may  break  the  chain 
of  causation  arising  from  the  alleged  negli- 
gence of  the  defendants. 

(May  22,  1914.) 

ERROR  to  the  Superior  Court  for  Whit- 
field County  to  review  a  judgment  in 
defendants'  favor  in  an  action  brought  to 
recover  damages  for  personal  injuries  al- 
leged to  have  been  caused  by  defendants' 
negligence.     Reversed. 

Statement  by  linmpkln,  J.: 

Grady  Bowen  filed  his  petition  for  dam- 
ages against  the  Smith-Hall  Grocery  Com- 
pany. The  petition  as  amended  alleged,  in 
substance,  as  follows:  The  Smith-Hall  Gro- 
cery Company  is  &  partnership  doing  busi- 
ness in  the  city  of  Dalton.  Its  storehouse 
and  place  of  business  fronted  on  Hamilton 
street,  the  principal  business  street  of  the 
city,  upon  which  at  all  times  of  the  day 
there  was  a  large  amount  of  travel  by  pedes- 
trians  and  all  kinds  of   vehicles.     At   the 


time  of  the  Injury  complained  of  there  was 
in  force  in  the  city  the  following  ordinance: 

"The  proprietor  of  each  business  house 
must  keep  a  covered  garbage  can  outside  of 
his  place  of  business,  in  which  must  be 
placed  all  refuse,  garbage,  and  trash  from 
said  place  of  business,  to  be  called  for  by 
the  proper  city  officers." 

On  the  day  of  the  injury  the  defendants 
through  their  employees  placed  upon  and 
near  to  the  street  and  sidewalk  thereof,  in 
front  of  their  place  of  business,  a  large 
amount  of  trash  and  loose  sheets  of  paper, 
without  putting  it  in  any  recieptaele  or  eon- 
fining  it  in  any  way.  The  wind  was  blow- 
ing sharply.  The  pieces  of  paper  were  loose 
and  light,  and  were  naturally  and  easily 
liable  to  be  blown  up  and  down  or  across 
the  street  by  even  a  light  breeze,  and,  if  so 
blown,  the  rattling  caused  by  them  and 
their  moving  toward  horses  and  mules  pass- 
ing along  the  street  and  striking  them  would 
naturally  and  inevitably  tend  to  excite  and 
frighten  not  only  excitable  and  nervous 
horses  and  mules,  but  even  quiet  and  steady 
ones,  and  cause  them  to  start,  rear,  plunge, 


frightened  at  object  in  highway,  see  note  to 
Bowes  V.  Boston,  15  L.R.A.  365;  and  gen- 
erally as  to  liability  for  placing  near  high- 
way object  calculated  to  frighten  horses,  see 
note  to  Davis  v.  Pennsylvania  R.  Co.  12 
L.R.A.(N.S.)   1152. 

As  to  liability  for  discharge  of  steam  near 
street  or  highway  so  as  to  frighten  horse,  see 
note  to  Mt.  Cooperage  Co.  v.  Page,  23  L.R.A. 
(N.S.)  948.  As  to  duty  to  prevent  escape 
of  steam  from  engine  in  highway  so  as  to 
frighten  horses,  see  note  to  Lane  Bros.  Co. 
V.  Barnard,  31  L.R.A.(N.S.)    1209. 

Annotation  of  other  questions  arising 
from  injuries  due  to  fright  of  horses  may  be 
found  by  consulting  the  Index  to  L.R.A. 
Notes  under  the  title  "Horses." 

The  only  case  other  than  Bowen  v.  Smith- 
Hall  Gboceby  Co.  involving  the  frightening 
of  a  horse  by  paper  blo\vn  from  a  rubbish 
heap  by  the  wind  is  McClure  v.  Feldmann, 
184  Mo.  710,  84  S.  W.  16.  In  that  case  a 
judgment  for  defendant  was  affirmed,  the 
court  holding  that  where  the  cause  of 
action,  as  stated  in  the  complaint,  specifical- 
ly charged  that  the  rubbish  pile  of  paper 
and  straw  which  frightened  plaintifl''s 
horses  was  placed  on  the  highway  by  de- 
fendant, instructions  were  properly  refused 
wherein  plaiiitiif  sought  a  recovery  on  the 
ground  of  a  different  character  of  negli- 
gence; namely,  that  the  rubbish  was  placed 
on  defendant's  premises  and  negligently  al- 
lowed to  be  blown  by  the  wind  into  the 
highway. 

The  question  of  liability  in  this  class  of 
cases  depends  upon  whether  the  object  was 
calculated  to  frighten  horses  of  ordinary 
gentleness;  and  whether  an  object  in  a  high- 
way is  in  its  nature  calculated  to  frighten 
horses  of  ordinarv  gentleness  is  generally  a 
question  for  the  jury  to  determine. 
L.K.A.1916D. 


Thus,  whether  dust  and  shavings  blown 
from  a  mill  over  a  wall  on  to  the  highway 
were  objects  calculated  to  frighten  a  horse 
of  ordinary  gentleness  was  in  Rodgers  v. 
Harper  &  Moore,  170  Ala.  647,  54  So.  199, 
1  N.  C.  C.  A.  78,  held  a  question  for  the 
jury. 

So,  whether  a  pile  of  rubbish  was  of  a 
character  calculated  to  frighten  horses,  and 
whether  it  had  remained  in  a  street  so  long 
a  time  that  the  village  authorities  should 
have  taken  notice  of  its  existence,  were  held 
in  Barr  v.  Bainbridge,  42  App.  Div.  628,  69 
N.  Y.  Supp,  132,  questions  of  fact  for  the 
jury. 

A  hay  cap  consisting  of  white  cloth  tied 
by  the  corners  to  stakes  in  the  ground,  so 
that  it  is  moved  by  the  wind,  may  constitute 
a  nuisance  for  which  the  party  maintaining 
it  will  be  liable  for  the  frightening  of  a 
horse  on  a  highway  when  it  is  placed  within 
the  limits  of  the  highway,  where  it  is 
naturally  calculated  to  frighten  a  horse  of 
ordinary  gentleness.  Lynn  v.  Hooper,  93 
Me.  46,  47  L.R.A.  752,  44  Atl.  127,  6  Am. 
Neg.  Rep,  535. 

So  (as  stated  in  the  syllabus)  where  a 
person  with  a  wagon  loaded  with  bicycles, 
covered  with  several  flags  flying  and  waving 
from  one  side  to  the  other,  and  thereby 
making  such  a  display,  while  drawing  such 
wagon  as  an  advertising  medium  through 
the  principal  streets  of  a  populous  city,  as 
to  frighten  a  horse  of  ordinary  gentleness, 
and  cause  it  to  run  away  in  such  street, 
whereby  the  property  of  another  is  injured 
and  damaged,  the  finding  of  the  jury  upon 
the  question  of  the  negligence  of  such  per- 
son drawing  such  wagon  will  not  be  dis- 
turbed. Jones  V.  Snow,  56  Minn.  214,  67 
N.  W.  478. 

Where  horses  are  frightened  by  an  object 
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and  run  away.  The  plaintiff  was  driving 
along  the  street  in  a  huggy  drawn  by  two 
horses,  reasonably  well  broken,  steady,  and 
roadworthy,  and  he  was  capable  of  driving 
and  handling  horses.  When  about  50  to 
76  yards  from  the  pile  of  trash  and  paper, 
the  wind  caught  up  and  bleV  some  sheets 
directly  under  his^horses.  The  sudden  rat- 
tling and  fluttering  of  the  papers  beating 
upon  the  legs  of  the  horses  excited  them, 
and,  in  spite  of  all  that  the  plaintiff  could 
do,  they  got  beyond  his  control  and  ran 
away,  overturning  the  vehicle,  breaking  the 
tongue  out  of  it,  and  turning  it  over.  The 
plaintiff  was  thrown  violently  to  the  ground 
and  received  serious  personal  injuries 
which  are  permanent.  The  violation  of  the 
city  ordinance  was  n^ligence  per  se  on  the 
part  of  the  defendants.  Without  regard  to 
the  ordinance,  the  defendants  were  guilty 
of-  n^ligence  in  placing  the  trash  and 
paper  upon  the  street,  because  it  natural- 
ly and  reasonably  tended  to  cause  the  in- 
juries complained  of,  and  did  cause  them. 
The  plaintiff  was  without  fault  or  any  lack 
of  ordinary  care  in  the  matter. 


The  defendants  demurred  on  the  follow- 
ing grounds:  (1)  Because  the  petition  set 
forth  no  cause  of  action;  (2)  because  the 
ordinance  referred  to  was  enacted  as  a  sani- 
tary measure,  and  not  to  prevent  horses 
driven  along  the  street  from  becoming 
frightened;  (3)  because  the  facts  as  al- 
leged do  not  constitute  such  negligence  as 
the  defendants,  in  the  exercise  of  ordinary 
care,  might  have  reasonably  anticipated 
would  result  in  the  plaintiff's  injuries;  (4) 
because  the  violation  of  the  ordinance  was 
not  the  proximate  cause  of  the  plaintiff's  in- 
juries. The  blowing  <f  the  wind,  which 
was  an  act  of  God,  coupled  with  the  horses 
becoming  frightened,  was  the  proximate 
cause,  and  for  this  the  defendants  were  not 
liable.  The  judge  sustained  the  demurrer 
and  dismissed  the  case.  The  plaintiff  ex- 
cepted. 

Messrs.  J.  E.  Rosser  and  W.  M.  Henry 
for  plaintiff  in  error. 
Messrs.  Maddoz,  McOamy,  A  Shumate 

for  defendants  in  error. 


in  the  streets  of  a  town  or  city,  having  a 
tendency  to  frighten  horses  of  ordinary 
gentleness,  if  the  object  was  not  placed  in 
the  street  by  the  corporation  or  by  anyone 
in  privity  with  it,  the  corporation  is  not 
liable  for  the  injury  resulting  unless  it  had 
notice  thereof  for  a  sufficient  length  of  time 
to  have  enabled  it,  by  the  exercise  of  reason- 
able diligence,  to  remove  the  object;  but  this 
notice  may  be  either  actual  or  implied,  and 
notice  is  implied  where  a  sufficient  length  of 
time  has  elapsed  between  the  placing  of  the 
object  or  obstruction  and  the  accident  for 
the  corporation,  using  reasonable  diligence, 
to  have  removed  it,  or  when  it  was  so  placed 
and  its  nature  so  notorious  that  the  corpo- 
ration should  have  known  it.  Thus,  in  Fal- 
mouth T.  Woods,  16  Ky.  L.  Rep.  317,  a 
town  is  held  to  be  liable  for  injuries  result- 
ing from  the  frightening  of  horses  by  a 
canvas  sign  which  the  town  had  permitted 
to  be  stretched  across  one  of  its  principal 
streets,  the  sign  being  so  hung  that  when 
blown  by  the  wind  it  made  a  noise  calculat- 
ed to,  and  which  did  on  several  occasions, 
frighten  passing  horses;  these  facts  being  so 
notorious  as  to  cause  general  comment. 

So,  a  village  was  held  liable  in  Ghamplain 
▼.  Penn  Yan,  34  Hun,  33,  affirmed  without 
opinion  in  102  N.  Y.  680,  for  injuries  sus- 
tained as  a  consequence  of  one's  horse  be- 
coming frightened  at  a  large  advertising 
banner  strung  across  a  street.  The  court 
said :  '* We  are  unable  to  discover  any  sensi- 
ble reason  for  holding  that  an  object  perma- 
nently suspended  directly  over  the  traveled 
part  of  a  highway,  although  fastened  to  sup- 
ports outside  of  the  limits  of  the  same,  is 
not  an  obstruction  to  travel,  if  it  naturally 
tends  to  frighten  horses  of  ordinary  gentle- 
ness. Such  an  object  drives  travel  from  the 
street  over  which  it  is  suspended,  because 
L.R.A.1915D. 


discreet  persons  will  avoid  the  risk  and 
danger  incident  to  attempt  to  pass  under 
the  same.  It  endangers  travel,  and  makes 
it  perilous  to  all  travelers  riding  in  convey- 
ances drawn  by  horses.  Such  an  object 
placed  in  a  place  so  conspicuous  as  this 
banner  was,  within  the  plain  sight  of  horses, 
is  to  be  distinguished  from  objects  which 
are  suspended  over  sidewalks  and  fastened 
to  the  face  of  a  building,  like  a  sign  or  a 
bracket  fastened  in  the  face  of  a  buildings 
on  which  traders  display  their  goods,  or  a 
show  case  standing  in  front  of  a  store." 

Where  plaintiff  was  injured  by  his  horse 
taking  fright  at  the  noise  of  a  railroad- 
crossing  sign  caused  to  rattle  or  creak  by  a 
sudden  gust  of  wind,  the  railroad  com- 
pany was,  in  Thompson  v.  New  York  0.  ft 
H.  R.  R.  Co.  164  App.  Div.  117,  149  N.  Y. 
Supp.  611,  held  not  liable,  being  not  bound, 
in  the  exercise  of  ordinary  care,  to  antici- 
pate such  a  result. 

So,  the  owner  of  premises  near  a  railroad 
crossing  was  held  not  liable  in  O'Sullivan 
V.  Knox,  81  App.  Div.  438,  80  N.  Y.  Supp. 
848,  affirmed  in  178  N.  Y.  665,  70  N.  E. 
1104,  where  plaintiff  was  injured  by  her 
horse  becoming  frightened  by  the  falling  of 
a  large  sign  blown  down  bjr  the  wind;  the 
court  stating  that  ''with  a  signboard  of 
these  moderate  dimensions,  with  85  feet  of 
railroad  lands  between  his  own  and  the 
highway,  and  with  his  structure  15  feet  in 
from  his  line,  he  [owner]  filled  the  measure 
of  that  reasonable  care  Imposed  upon  him, 
and  commensurate  with  any  probable  or 
conceivable  danger.  He  could  not  forecast 
the  uncommon  occurrences  which  resulted 
in  the  injuries  to  the  plaintiff,  and  hence 
they  are  not  within  the  compass  of  the  obli- 
gation he  ow^ed  to  her."  J.  D.  C. 
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liumpkln,  J.,  delivered  the  opinion  of  the 
court : 

1.  Whether  or  not  the  ordinance  requiring 
the  proprietor  of  each  businees  house  to 
keep  a  covered  garbage  can  outside  of  his 
place  of  business,  and  to  cause  to  be  placed 
therein  all  refuse,  garbage,  and  trash,  to 
be  removed  by  the  proper  city  officers,  was 
purely  a  sanitary  ordinance,  or  whether  the 
requirement  that  it  should  be  covered  also 
included  the  idea  of  preventing  the  contents 
from  being  blown  about  the  street,  is  not 
a  controlling  question  in  the  case.  The 
ordinance  on  its  face  appears  to  have  been 
enacted  as  a  sanitary  measure.  So  con- 
sidered, its  violation  would  not  be  negli* 
gence  per  ae  relatively  to  a  person  driving 
horses  along  the  highway,  who  was  injured 
by  the  horses  taking  fright.  Nevertheless 
(without  constituting  as  to  such  a  person 
negligence  per  8e,  as  being  the  violation  of 
an  ordinance  passed  for  the  protection  of 
those  driving  in  the  street),  if  a  quantity 
of  trash  and  loose  paper  was  placed  upon 
and  near  to  the  sidewalk  and  street,  which 
was  a  public  way  where  many  vehicles 
passed,  while  the  wind  was  blowing,  in  such 
a  manner  that  the  natural  and  probable 
consequence  thereof  would  be  to  frighten 
ordinarily  gentle  and  roadworthy  horses 
which  were  being  driven  along  the  high- 
way, this  might,  as  matter  of  fact,  consti- 
tute negligence  as  to  persons  thus  lawfully 
driving;  and,  if  injury  resulted  therefrom, 
the  defendants  might  be  liable.  That  an 
act  cannot  be  declared  to  be  negligent  per 
86,  or  as  matter  of  law,  does  not  necessarily 
prevent  it  from  being  negligent  as  matter 
of  fact. 

In  Rome  v.  Suddeth,  116  Ga.  649,  42  S. 
E.  1032,  a  suit  for  damages  was  brought 
against  a  municipal  corporation  on  account 
of  personal  injuries.  It  was  alleged  that 
the  municipal  authorities  allowed  to  be 
placed  at  a  certain  point  in  the  city  "two 
large  stones,*'  and  that  the  plaintiff's  horse 
became  frightened  at  these  stones  and  ran 
away,  causing  the  injuries.  The  petition 
failed  to  allege  the  length  of  time  that  the 
stones  were  permitted  to  remain  in  the 
place  described,  that  the  stones  were  objects 
naturally  tending  to  frighten  an  ordinarily 
roadworthy  horse,  and  that  the  plaintiff's 
horse  was  such  an  animal.  It  also  did  not 
allege  that  the  city  violated  any  duty  in 
failing  to  cause  the  removal  of  the  stones; 
nor  did  it  make  any  allegation  of  fact  from 
which  such  a  violation  of  duty  could  be  in- 
ferred. It  was  held  that  such  a  petition 
did  not  state  sufficient  facts  to  authorize 
a  recovery,  and  was  demurrable.  When  the 
case  was  returned  to  the  trial  court,  an 
amendiment  was  made  which  supplied  the 
defects  pointed  out  in  the  original  petition, ' 
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and  it  was  held  that  the  petition  as  amended 
was  good  as  against  a  general  demurrer. 
Rome  V.  Sudduth,  121  Ga.  420,  49  S.  E. 
300.  In  the  present  case  the  petition  al- 
leged that  the  placing  upon  and  near  the 
street  and  sidewalk  of  a  large  amount  of 
trash  and  loose  sheets  of  paper,  which  would 
be  easily  liable  to  be  Hown  about,  would 
naturally  tend  to  frighten  not  only  excit- 
able and  nervous  horses,  but  even  quiet 
and  steady  ones,  and  cause  them  to  run 
away;  that  the  wind  was  blowing  sharply, 
but  that  nevertheless  the  defendants  so 
placed  such  trash  and  paper  without  putting 
it  in  any  receptacle  or  confining  it  in  any 
way.  It  was  further  alleged  that  the  horses 
which  the  plaintiff  was  driving  along  the 
street  were  steady  and  roadworthy  and  rea- 
sonably well  broken.  This  was  sufficient 
as  against  a  general  demurrer,  or  one  based 
on  the  ground  that  the  ordinance  was .  a 
sanitary  measure  only,  and  that  the  facts 
alleged  did  not  show  negligence  on  the  part 
of  the  defendants  as  to  the  plaintiff. 

This  case  is  not  controlled  by  the  decision 
in  Macon  v.  Dykes,  103  Ga.  847,  31  S.  E. 
443.  In  that  case  the  question  did  not 
arise  upon  a  demurrer,  which  admits  the 
allegations  of  the  petition;  but  it  was  de- 
cided, upon  the  evidence,  that  the  plaintiff 
was  not  entitled  to  recover.  The  undiaputed 
evidence  in  that  case  showed  that  the  plain- 
tiff, while  driving  a  horse  attached  to  a 
two-wheeled  roadcart,  along  a  street  in 
which  was  laid  the  track  of  a  street  rail- 
way, attempted  to  drive,  while  the  horse  was 
in  a  walk,  across  the  track  at  an  angle  of 
about  45  degrees;  that,  when  the  wheels  of 
the  cart  came  in  contact  with  the  iron  rails 
of  the  track,  the  wheels  slipped  along  the 
rails  and  made  a  scraping  noise,  whereupon 
the  horse  began  to  kick,  jump,  and  run,  and 
became  wholly  unmanageable,  and  ran 
away,  causing  the  cart  to  collide  with  a 
wagon  and  throwing  the  plaintiff  to  the 
ground,  seriously  injuring  him.  While  the 
height  of  the  rails  above  the  surface  of 
the  street  was  variously  estimated  by  the 
witnesses  to  be  from  2  to  4  inches,  and  there 
was  an  ordinance  of  the  city  prohibiting  the 
laying  of  rails  which  should  be  above  the 
level  of  the  street,  it  was  held  that  the  un- 
disputed evidence  as  a  whole  showed  that 
the  negligence  of  the  defendants  was  not 
the  proximate  cause  of  the  injuries  to  the 
plaintiff.  In  the  case  now  before  us  it  was 
alleged  in  effect  that  the  defendants  were 
negligent  in  the  particulars  set  out,  and 
that  their  negligence  was  the  proximate 
cause  of  the  injury.  It  cannot  be  declared 
on  demurrer  that  this  was  not  true. 

2.  One  ground  of  the  demurrer  raised  the 
contention  that  the  violation  of  the  ordi- 
nance by  the  defendants  was  not  the  proxi- 
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mate   cause   of   the   plaintiffs    injury,   but 
that  a  separate  and  independent  interven- 
ing cause,  the  blowing  of  the  wind,  was  the 
proximate  cause,  coupled  with  the  fact  that 
the  horses  became  frightened,  and  that  this 
was  the  act  of  God  for  which  the  defend- 
ants  were  not  responsible.     Regardless   of 
any  claim  that  the  violation  of  the  ordi- 
nance   would   constitute  negligence   per  ae 
as  to  the  plaintiff,  the  contention  is  with- 
out merit.     If   one   does   a   negligent   act, 
which   alone   would   not   cause   the   injury, 
but  does  it  under  such  conditions  that  it  is 
reasonably  and  naturally  probable  that,  in 
connection  with  the  ordinary  operations  of 
natural  forces,  injury  will  result,  the  orig- 
inal act  will  be    treated  as  the    proximate 
cause  of  such  injury,  in  the  absence  of  the 
intervention  of  any  independent  agency.    If 
he   has  knowledge  that  the  wind   is  blow- 
ing, or  in  the  ordinary  course  of  nature  is 
likely  to  blow  while  the  act  is  in  progress, 
and  negligently  places  large  quantities   of 
loose  paper  where  the  natural  result  will 
be  to  cause  it  to  be  blown  against  horses  in 
the  street,  he  cannot  claim  that  such  a  wind 
is     an      independent      intervening     cause. 
Cheeves  v.  Danielly,  80  Ga.  114    (2),  118, 
4  S.  E.  902;  Hendley  v.  Griffin,  101  Ga.  140^ 
28   S.  E.  610,  3  Am.  Neg.  Rep.  357;   Cen- 
tral of  Georgia  R.  Co.  v.  Hall,  124  Ga.  322 
(8),  330,  4  L.R.A.(N.S.)   898,  110  Am.  St. 
Kep.    170,    52    S.    E.    679,    4    Ann.    Cas. 
128,     19     Am.     Neg.     Rep.    116;      Sedgw. 
Damages,     9th     ed.     §§     118,     121d,     122, 
124;    East   Tennessee,   V.   &   G.   R.   Co.   v. 
Hesters,  90  Ga.  11,  15  S.  E.  828;  Ft.  Wayne 
Cooperage  Co.  v.  Page,  —  Ind.  App.  — ,  82 
N.  £.83  (20),  B.  c.  170  Ind.  585,  23  L.R.A. 
(N.S.)    946,  84  N.  E.  145;   Benedict  Pine- 
apple Co.  V.  Atlantic  Coast  Line  R.  Co.  20 
L.R.A.(N.S.)    92,   and   note    (55    Fla.   614, 
46   So.  732) ;   Rodgers  v.  Harper  &  Moore, 
170  Ala.  647,  54  So.  199,  1  N.  C.  C.  A.  78. 
If  the  contention  above  stated  could  be  sus- 
tained, it  might  also  be  argued  that  a  tort 
feasor  might  tear  the  roof  from  a  store,  and, 
if  the  rain  or  the  dew  cnr  the  wind  should  in- 
jure the  goods  of  the  proprietor,  no  liabil- 
ity would  arise,  because  the  rain  and  the 
wind  and  the  dew  should  be  classified  as 
acts  of  God.     Or  a  person  might  place  a 
large  stone  on  a  hillside,  and,  if  it  should 
roll  down  and  crush  a  passer  on  a  highway 
below,  escape  liability  by  saying  that  the 
atone  was  caused  to  roll  down  the  hill  by 
gravity.    Or  if  one  should  negligently  build 
a  fire  in  a  much-traveled  street  while  the 
wind   was   blowing  and   sparks   should   be 
blown  against  a  passing  vehicle  and  set  it 
on   fire,  could  the  person  building  the  fire 
aay  that  his  act  was  not  the  proximate  cause 
of   the  injury?     Can   anyone  put  a  thing 
likely  to  cause  injury  into  the  air   (say  a 
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noxious  gas),  and  contend  that  he  is  not 
liable  because  the  normal  wind  carries  it 
to  the  place  where  the  injury  occurs?  It 
was  alleged  the  act  of  the  defendants  was 
of  such  a  character  as  naturally  to  frighten 
ordinary  horses.  Under  the  facts  set  out 
in  the  petition,  neither  this  eourt  nor  the 
trial  court  can  say,  as  matter  of  law,  that 
this  is  untrue.  To  state  the  proposition 
involved  in  the  contention  is  to  show  its 
fallacy.  The  ground  of  the  demurrer  set  up 
that  the  violation  of  the  ordinance  was  not 
the  proximate  cause  of  the  plaintiff's  in- 
juries. But,  as  we  have  held  above,  the  case 
does  not  depend  upon  whether  the  violation 
of  the  ordinance  constituted  negligence  per 
ae  as  to  the  plaintiff,  but  depends  upon 
whether  the  conduct  of  the  defendants  was 
sufficiently  shown  by  the  allegations  to  be 
negligent,  and  to  have  caused  the  injury  so 
as  to  withstand  a  demurrer. 
Judgment  reversed. 

All  the  Justices  concur. 


KENTUCKY  COURT  OP  APPEALS. 

MARIE  ROSS,  by  Next  Friend,  Appt., 

V. 

ROBERT  J.  KOHLER  et  al. 

(163  Ky.  583,  174  S.  W.  36.) 

Appeal  —  objection  to  instructions  — 
time  for  making. 

1.  Objections  to  instructions  made  for  the 
first  time  upon  motion  for  new  trial  can- 
not be  considered  on  appeal. 

False  ittifirisonnient  —  liability  of  officer 
for  acts  of  others. 

2.  A  police  officer  who  arrests  without 
warrant  a  person  whom  the  police  officials 
desired  to  interview,  is  answerable  in  dam- 
ages for  mistreatment  of  the  prisoner  by 
such  officials  while  they  are  subjecting  him 
to  examination  in  the  absence  of  the  officer. 

Appeal  —  refusal  to  direct  verdict. 

3.  Refusal  to  direct  a  verdict  is  not  error 
unless  a  request  for  such  instruction  is  of- 
fered in  writing. 

Note.  —  Condition  of  place  of  im/prisoti' 
ntent  and  treatment  while  in  custody 
as  elements  of  dam/iges  in  action  of 
malicious  prosecution  or  false  <m- 
prisonment. 

This  subject  is  covered  in  the  note  to 
Seidler  v.  Burns,  33  L.R.A.(N.S.)  291,  to 
which  the  present  note  is  merely  supple- 
mentary. 

Actions  for  malicious  prosecution. 

On  a  subsequent  appeal  of  Seidler  ▼. 
Bums,  in  86  Conn.  249,  85  Atl.  369,  it  was 
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'8am«  nT"  argument  —  prejudice. 

4.  It  if  not  prejudicial  error  for  the  at- 
torney for  pU.'°^^^  ^  *  8^it  against  a  po- 
lice officer  fof  l*.^**®  imprisonment,  to  refer 
in  argument  to  ih^  ^^^  **^**  defendant's 
counsel  is  assitfi*nt  cfi>  attorney,  although 
that  fact  does  nc^  appear  ^  ^^^  record. 
£laine  —  objection  to  argutnent  --  when 

raised. 

5.  Objection  to  language  .'^sed  by  counsel 
in  ai-^unlent  cannot  be  considtJ^ed  on  appeal 
if  made  for  the  first  time  on  mow*ion  for  new 
trial. 

Damages  —  false  imprisonment* 

6.  Damages  for  false  imprisonment  Z^^J 
include  compensation  for  all  the  naturikl 
and  probable  consequences  of  the  wrong,  in' 
eluding  injury  to  the  feelings,  fear,  humilia- 
tion, indignity,  and  disgrace,  and  injury  to 
the  person  and  physical  suffering,  interrup- 
tion of  business,  and  loss  of  time  from  the 
restraint. 

Same  —  amount  —  excess. 

7.  Seven  hundred  and  fifty  dollars  la  not 
excessive  to  allow  a  seventeen-year-old  girl 
of  good  family  and  reputation  for  arrest- 
ing her  without  warrant  and  taking  her  to 
police  headquarters  to  interview  her  with 
respect  to  the  commission  of  a  crime  of 
which  she  was  ignorant,  merely  because  her 
Christian  name  was  the  same  as  that  of  the 
one  for  whom  the  police  were  looking. 

Appeal  —  granting  new  trial  —  error. 

8.  The  action  of  the  trial  court  in  setting 
aside  a  verdict  granting  a  new  trial  for 
error  of  law,  which  is  not  in  fact  error,  is 
error. 

Same  —  scope  of  review  —  order  on 
former  trial. 

9.  Appeal  by  plaintiff  from  a  judgment 


refusing  a  new  trial  after  verdict  for  nomi- 
nal damages  ujpon  a  new  trial  granted  upon 
the  setting  aside  of  a  verdict  in  his  favor, 
brings  before  the  appellate  court  the  order 
granting  the  new  trial,  if  both  bills  of  ex- 
ception  are  in  the  record. 

(March  17,  ldl5.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the    Common    Pleas    Branch,    Fourth 
Division,  of  the  Circuit  Court  for  Jefferson 
County,    awarding    nominal    damages    only 
after    a    substantial   verdict    in    her   favor 
had  been  set  aside  on  defendant's   motion 
for  new  trial,  in  an  action  brought  to  re- 
c<>ver    damages    for    alleged    wrongful    and 
forcl^le  arrest  of  plaintiff.     Reversed. 
The  K'icts  are  stated  in  the  opinion. 
Messrs,  Chesley  H.  Searcy  and  Thomas 
C.  Mapotl^er,  for  appellant: 

The  court  erred  in  setting  aside  the  first 
verdict  of  $750,  and  granting  a  new  trial, 
and  erred  in  overruling  plaintiff^s  motion 
to  set  aside  the  last  verdict  and  reinstate 
the  first. 

Perkins  v.  Ogilvie,  148  Ky.  309,  146  S.  W. 
735. 

The  first  verdict  of  $750  was  not  exces- 
sive, even  with  the  testimony  excluded  as 
to  what  occurred  in  the  room  at  police 
headquarters. 

Foor  V.  Coombs,  16  Ky.  L.  Rep.  845;  Hol- 
burn  V.  Neal,  4  Dana,  120;  Illinois  C.  R.  Co. 
V.  Wilson,  31  Ky.  L.  Rep.  789, 103  S.  W.  364; 
United  Furniture  Co.  v.  WiUs,  168  Ky.  806, 
166  S.  W.  600;   Stewart  Dry  Goods  Co.  v. 


held  in  an  action  for  malicious  prosecution 
that  circumstances  aggravating  the  plain- 
tiff's bodily  pain,  etc.,  were  proper  elements 
of  damages,  and  that  a  verdict  of  the  jury 
for  $600  was  not  so  unreasonable  as  to  war- 
rant an  interference  by  the  court. 

In  Debedant  v.  Maestri,  134  La.  366,  64 
So.  142,  it  was  held  that  the  damages  in  an 
action  for  malicious  prosecution  should  be 
greater  in  a  case  where  the  plaintiff  was 
placed  in  jail  for  some  hours  than  in  one 
where  there  was  no  incarceration. 

False  imprisonment. 

In  Southwestern  Portland  Cement  Co.  v. 
Reitror,  —  Tex.  Civ.  App.  -— ,  135  S.  W.  237, 
it  was  held  that  where  one  is  wrongfully 
arrested  he  may  recover  in  an  action  for 
false  imprisonment  damages  for  such  in- 
juries as  resulted  to  him  on  account  of  the 
filthy  condition  of  the  jail  in  which  he  was 
placed,  the  defendant  in  such  action  be- 
ing liable  for  all  damages  which  flow  from 
his  wrong  as  a  natural  sequence  in  a  con- 
tinuous imbroken  current. 

And  it  has  been  held  that  if  a  storekeeper 
causes  the  arrest  of  a  woman,  he  is  liable 
in  an  action  for  false  imprisonment  for  the 
act?  of  police  officers  while  she  was  detained, 
L.R.A.1915D, 


especially  where  the  act  of  searching  her 
was  the  natural  and  probable  consequence 
of  her  arrest.  Shnper  v.  Carroll,  31  Ohio 
C   C   386 

And  in  Philadelphia,  B.  &  W.  K  Co.  v. 
Crawford,  112  Md.  508,  77  Ail.  278,  in  an 
action  for  false  imprisonment  against  a 
railway  company  for  an  arrest  made  by  one 
of  its  officers,  it  was  held  that  in  assessing 
damages  the  jury  might  take  into  consider- 
ation the  nature  of  the  force  applied  to  the 
plaintiff  and  his  humiliation. 

And  in  Jacques  v.  Parks,  96  Me.  268,  62 
Atl.  763,  where  the  plaintiff  had  been  ar- 
rested under  a  warrant  issued  illegally  by 
a  tax  collector,  the  liarsh  treatment  to 
which  the  plaintiff  had  been  subjected  by 
being  exposed  on  a  cold  day  was  considered 
by  the  court  in  fixing  the  damages. 

So,  in  Sebring  v.  Harris,  20  Cal.  App.  56, 
128  Pac.  7,  in  an  action  for  wrongful  arrest 
and  false  imprisonment,  it  was  held  that  in 
determining  the  damages  the  jury  might 
take  into  consideration  the  humiliation  and 
mental  anguish  resulting  where  the  plain- 
tiff, a  woman,  was  arrested  and  moved 
through  a  crowd  to  a  fire  engine  house,  and 
detained  there  for  an  hour  pending  the  ar- 
rival of  the  patrol  wagon,  upon  the  arrival 
of  which,  however,  because  of  her  protests 
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Arnold,  158  Ky.  241,  164  S.  W.  785;  Monjo 
V.  Monjo,  53  Hun,  145,  6  N.  Y.  Supp.  132; 
Thorp  V.  Carvalho,  14  Misc.  554,  36  N.  Y. 
Supp.  1;  Fuller  v.  Redding,  16  Misc.  634, 
39  X.  Y.  Supp.  109. 

Instruction  "A"  requested  by  plaintiff, 
which  merely  announced  the  well-established 
principle  that  acting  under  orders,  in  no 
way  affects  the,  question  ol  compensatory 
damages,  though  admissible  in  mitigation  of 
punitive  damages,  should  have  been  given. 

1  Sutherland,  Damages,  3d  ed.  §  150; 
4  Sutherland,  Damages,  §§  1257,  1258; 
Reynolds  v.  Price,  22  Ky.  L.  Rep.  6,  56 
S.  W.  502;  Josselyn  v.  McAllister,  22  Mich. 
306;  Ball  v.  Horrigan,  47  N.  Y.  S.  R.  384, 
19  N.  Y.  Supp.  913. 

Messrs.  \V.  J.  O'Connor,  Pendleton 
Becklcy,  and  J.  M.  Lee  for  appellees. 

Hurt,  J.,  delivered  the  opinion  of  the 
court: 

The  appellant,  Marie  Ross  {n4e  Boutel- 
lier ) ,  was  a  girl  seventeen  years  of  age,  and 
the  daughter  of  a  respectable  family,  who 
lived  on  Milton  avenue,  in  Louisville,  Ken- 
tucky, at  the  time  of  the  event  hereinafter 
related.  She  brought  this  suit  in  the  Jef- 
ferson circuit  court  against  the  appellee 
Robert  J.  Kohler  and  the  surety  upon  his 
official  bond,  Georgia  Insurance  Company. 
The  appellee  Kohler  was  a  lieutenant  of 
police  in  the  city  of  Louisville. 

The  appellant,  by  her  petition  and 
amended  petition,  complains  that  about  the 
20th  day  of  March,  1913,  the  appellee  forci- 
bly and  wrongfully  arrested  her,  and  com- 


pelled her  against  her  will  to  go  with  him 
in  an  automobile  to  the  city  hall,  and  there 
delivered  her  into  the  custody  of  other  per- 
sons who  displayed  firearms  before  her  in 
a  very  menacing  way,  and  quizzed  her  very 
offensively;  that  she  had  not  been  guilty  of 
any  kind  of  an  offense  for  which  she  might 
be  lawfully  arrested,  and  that  the  appellee 
did  not  have  any  warrant  for  her  arrest,  nor 
reasonable  grounds  for  believing  her  to  have 
committed  a  felony,  and  that  she  had  not 
been  guilty  of  any  misdemeanor  or  any  in- 
fraction of  the  ordinances  of  the  city  in 
his  presence.  The  appellees  answered, 
traversing  the  allegations  as  to  damages 
suffered  by  her,  and  denied  that  she  was 
wrongfully  arrested,  or  wrongfully  required 
to  accompany  the  officers  against  her  will 
from  her  home  to  the  city  hall;  but  the  an- 
swer failed  to  deny  that  the  appellee  did 
arrest  her,  or  did  compel  her  to  go  with 
him  to  the  city  hall  against  her  will.  Upon 
a  trial,  the  jury  found  a  verdict  for  the 
appellant  in  the  sum  of  $750  in  damages. 
The  appellees  filed  grounds  for  a  new  trial. 
In  the  grounds  for  a  new  trial,  they  com- 
plained that  the  court  was  in  error  to  their 
prejudice,  by  permitting,  over  their  objec- 
tion, proof  to  be  made  by  appellant  of  what 
occurred  in  the  city  hall  after  she  arrived 
there,  and  when  Kohler  was  not  present, 
and  also  complained  of  the  verdict  being 
excessive,  and  of  misconduct  of  the  counsel 
for  appellant  upon  the  trial.  The  circuit 
court  sustained  the  motion  to  set  aside  the 
verdict  of  the  jury,  and  granted  a  new  trial 
upon  the  sole  ground  that  it  was  in  error 


against  riding,  she  was  allowed  to  walk  to 
the  police  station  escorted  by  a  fireman  and 
policemen. 

And  the  right  to  take  into  consideration 
the  harsh  or  humiliating  treatment  of  the 
plaintiff  while  in  custody  was  impliedly  up- 
held in  the  following  cases,  brought  to  re- 
cover for  false  imprisonment,  in  passing  up- 
on the  question  whether  the  damages  were 
excessive.  Ayres  v.  Harmon,  —  Ind.  App. 
— ,  104  N.  E.  315  (where  a  woman  was 
roughly  treated  before  a  crowd  and  the 
officer  'refused  to  take  her  to  her  friends 
near  by) ;  Davem  v.  Drew,  153  App.  Div. 
844,  138  N.  Y.  Supp.  1017  (plaintiff  photo- 
graphed, measured,  and  finger  prints 
taken)  ;  Rucker  v.  Barker,  —  Tex.  Civ.  App. 
— ,  151  S.  W.  871  (plaintiff  arrested  m 
presence  of  crowd,  struck  with  pistol,  taken 
in  hoodlum  wagon,  and  locked  up  with  ne- 
groes and  Mexicans)  ;  S.  H.  Kress  &  Co.  v. 
Lawrence,  —  Tex.  Civ.  App.  — ,  162  S.  W. 
448  (where  a  plaintiff  was  charged  with 
stealing  and  pushed  throi^h  a  crowd  of  ne- 
groes and  compelled  to  turn  his  pockets  in- 
side out)  ;  Hamilton  v.  Pacific  Drug  Co.  78 
Wash.  689,  139  Pac.  642  (plaintiff  awakened 
in  his  stateroom  and  placed  under  arrest 
and  accorded  same  treatment  as  persons 
charged  with  crime). 
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But  it  has  been  held  that  no  recovery  can 
be  had  against  one  causing  a  wrongful  ar- 
rest on  account  of  the  plaintiff's  being  sub- 
jected to  a  mock  trial  by  his  fellow  prison- 
ers, since  this  did  not  naturally  flow  from 
the  defendant's  wrongful  act,  but  was  out- 
side of  and  beyond  the  natural  current 
which  had  its  origin  in,  and  flowed  from, 
such  act.  Southwestern  Portland  Cement 
Co.  V.  Reitzer,  —  Tex.  Civ.  App.  — ,  135  S. 
W.  237,  motion  for  rehearing  denied  in  135 
S.  W.  241. 

In  Ocean  S.  S.  Co.  v.  Williams,  69  Ga. 
251,  in  an  action  for  false  imprisonment, 
it  was  held  that  where  the  arrest  of  the 
plaintiff  was  legal  the  party  causing  it  could 
not  be  held  liable  for  the  acts  of  the  oflScer 
or  person  in  charge  of  the  prisoner  after 
the  arrest,  unless  it  could  be  shown  that 
they  were  done  by  his  authority,  or  that  he 
caused  them.  And  to  the  same  effect  is 
Kreger  y.  Osbum,  7  Blackf.  74. 

And  in  Hopkins  v.  Garthwaite,  28  La. 
Ann.  325,  it  was  held  that  where  the  facts 
show  a  probable  cause  for  the  arrest  of  the 
plaintiff  in  an  action  for  false  imprison- 
ment, and  the  defendant  did  not  prompt  the 
ill  treatment  of  the  plaintiff  while  in  the 
lockup,  he  was  not  legally  responsible  for  it. 
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in  admitting  the  evidence  for  appellant  com- 
plained of,  and  that  without  that  evidence, 
the  verdict  was  excessive.  This  trial  oc- 
curred in  March,  and  the  new  trial  was 
granted  on  the  18th  day  of  April.  The  ap- 
pellant excepted  to  the  rulings  of  the  court 
granting  a  new  trial,  and  prayed  an  appeal 
to  this  court.  On  the  8th  day  of  June  the 
case  came  on  again  for  trial,  and  resulted 
in  a  verdict  of  the  jury  for  1  cent  in  dam- 
ages in  favor  of  the  appellant,  and  judg- 
ment was  rendered  accordingly.  The  ap- 
pellant then  filed  grounds  and  moved  the 
court  to  grant  her  a  new  trial  and  to  set 
aside  the  last  judgment,  and  to  substitute 
and  enter  for  it  the  first  judgment  in  the 
case.  The  grounds  relied  upon  by  appellant 
for  a  new  trial  were  that  the  court  erred 
in  refusing  to  allow  the  appellant  to  make 
proof  of  the  occurrences  at  the  city  hall  when 
Kohler  was  not  present;  and  because  of  the 
admission,  over  her  objection,  of  incompe- 
tent testimony  offered  by  the  appellee;  and 
refusing  to  instruct  the  jury  as  set  out  in  an 
instruction  that  was  offered,  marked  "A;" 
and  because  the  court  erred  in  instructing 
the  jury;  and  that  the  verdict  was  contrary 
to  the  law  and  the  evidence.  The  court 
overruled  her  motion  for  a  new  trial,  and 
to  this  she  excepted.  The  court  also  over- 
ruled her  motion  to  enter  the  judgment 
rendered  upon  the  first  trial  as  the  judg- 
ment of  the  court,  or  to  set  aside  the  order 
granting  a  new  trial  after  the  first  judg- 
ment. To  these  rulings  she  also  excepted, 
and  now  appeals  to  this  court. 

The  instructions  of  the  court  given  upon 
the  last  trial  are  the  same  as  those  given 
upon  the  first  trial,  to  which  no  objection 
was  made  by  the  appellant  at  their  giving 
upon  the  first  or  last  trial.  Not  having 
made  any  objection  to  the  instructions  given 
until  the  motion  for  a  new  trial,  the  appel- 
lant cannot  now  complain  of  the  instruc- 
tions which  were  given  by  the  court,  and, 
besides,  the  instructions  seem  to  fairly  pre- 
sent the  issues  raised  in  the  evidence  and 
upon  the  pleadings,  and  the  measure  of 
damages  fixed  by  the  instructions  seems  to 
be  correct. 

Upon  both  trials,  the  verdict  of  the  jury 
has  been  to  the  effect  that  the  appellant 
was  arrested  by  the  appellee  without  right, 
and  forcibly  and  against  her  will  she  was 
required  to  accompany  him  to  the  city  hall, 
and,  besides,  as  above  mentioned,  by  his 
answer  he  fails  to  deny  that  he  did  either 
of  these  things.  We  are,  however,  of  the 
opinion  that  the  court  below  waa  in  error 
upon  the  last  trial,  when  it  excluded  from 
the  consideration  of  the  jury,  over  the  ob- 
jection of  the  appellant,  evidence  relating 
to  the  things  which  occurred  at  the  city 
hall  after  appellant  arrived  there,  and  be- 
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fore  she  was  permitted  to  leave.  For  the 
purpose  of  determining  the  correctness  of 
this  ruling,  as  well  as  others  in  the  case, 
it  will  be  necessary  to  give  a  short  state- 
ment of  the  facts  which  the  evidence  con- 
duces to  prove.  The  evidence  upon  each 
trial  was  substantially  the  same,  except 
in  the  last  trial  the  evidence  as  to  what 
occurred  in  the  city  hall  when  Kohler  was 
not  present  was  excluded  over  the  objec- 
tion of  appellant. 

The   evidence   for   appellant   conduces   to 
prove  that  on  the  evening  of  March  20th, 
1913,   at   about    7    o'clock,    an    automobile 
marked  with  letters  upon  the  side  "Louis- 
ville Police  Patrol**  cam^  to  Milton  avenue 
and  stopped  about  two  doors  from  the  door 
of  appellant's  father's  home.    The  automo- 
bile was  accompanied  by  the  appellee,  Moritz 
Stickler,    the    guard,    and    the    chauffeur, 
dressed  in  the  uniform  of  policemen  of  the 
city;  that  appellee  first  went  into  the  house 
of  one  Elfring,  and  then  came  out  and  went 
into  the  house  of  one  Haering,  who  lived 
next  door  to  Boutellier,  and  coming  out  of 
the  house   of  Haering,  he   approached   the 
yard  gate  at  the  Boutellier  home,  and  in- 
quired if  Marie  Boutellier  lived  there.     Be- 
ing answered  in  the  affirmative  by  one  of 
the  family,  and  the  appellant,  who  was  then 
roller  skating  upon  the  sidewalk,  coming  up 
at  that  time,  he  was  told  that  there  she  was, 
and  then  he  commenced  to  say  something  to 
her,  when  he  was  invited  to  come  into  the 
house  by  the  sister  of  appellant,  which  invi- 
tation he  accepted,  and  the  appellant  then 
inquired  of  him  what  he  wanted  with  her, 
and  he  said  "that  Major  Ridge  wanted  to 
talk  with  her,  and  had  ordered  him  to  come 
and  bring  her  down  to  the  city  hall  with 
him.*'    She  protested  that  she  had  not  been 
guilty  of  anything,  and  that  there  must  be 
some  mistake  about  it,  and  asked  who  Ridge 
was,  stating  that  she  did  not  know  him.    He 
informed  her  that  Ridge  was  the  night  chief 
of  police.     At   her  request  he  then   stated 
that  if  she  would  accompany  him  to  Haer- 
ing*s  house,  he  would  call  up  Ridge,  and 
talk   with    him   over   the  telephone.     They 
then  went  into  Haering's  house,  where  the 
appellee  called  up  someone,   appellant  did 
not  know  who,  and  said  that  he  had  a  girl 
there  named  Marie,  and  that  the  reply  to 
this  was  "to  bring  her  on  down.**     There 
were    other    communications    between    the 
appellee  and  the  person  to  whom  he  was 
talking,  resulting  in  appellee  asking  appel- 
lant if  she  had  ever  been  to  Bierod's  on 
First  and  Market.     She  answered  that  she 
had  not;  that  she  worked  at  Roth's  jewelry 
establishment    at   First    and    Market.      He 
then  hung  up  the  receiver,  and  said  that 
she  would  have  to  go  down  to  the  city  hall 
with  him.    She  asked  him  to  permit  her  to 
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go  on  the  street  ear,  or  said  that  she  would 
go  with  him  on  the  street  car,  but  he  replied 
that  he  had  orders  to  bring  her  down  with 
him.  They  went  into  the  appellant's  home 
for  the  purpose  of  her  securing  her  cloak 
and  hat,  and  while  there  her  mother  pro- 
posed that  she  would  take  the  appellant 
down  to  the  city  hall  on  the  street  car, 
when  appellee  said  that  he  had  orders  to 
bring  her  down  with  him.  The  automobile 
was  then  moved  away  a  square  and  one- 
half  to  avoid  attracting  attention  to  the 
faet  that  she  was  being  arrested  and  taken 
away  by  the  police,  but  the  moyementa  of 
appellee  and  the  presence  of  the  police  patrol 
had  caused  quite  a  number  of  people  to 
congregate,  and  when  they  went  out  of  ap- 
pellant's home,  the  appellee  had  to  order  the 
people  out  of  the  way,  so  as  to  make  an 
exit  from  the  yard.  She  accompanied  him 
in  the  automobile  to  the  city  hall,  where 
he  carried  her  into  an  office  and  delirered 
her  to  some  other  persons  in  a  room,  when 
a  person  whom  she  did  not  know,  with  two 
pistols  in  his  hands,  took  her  into  another 
room,  and,  there  presenting  the  pistols 
toward  her,  inquired  if  she  had  ever  seen 
them  before,  and  when  she  stated  that  she 
had  not,  he  inquired  of  her  if  she  was  at 
Liederkranz  Hall  on  the  night  of  the  homi- 
cide which  had  recently  occurred,  and  when 
she  answered  that  she  was  not,  and  never 
had  been  there  in  her  life,  he  then  asked 
her  about  different  men  and  women  of  whom 
she  had  never  heard,  and  as  to  whether  or 
not  she  attended  dance  halls,  and  when  she 
answered  in  the  negative,  some  of  the  par- 
ties present  said  they  had  made  a  mistake; 
that  she  w.as  not  the  party  wanted.  She 
was  then  taken  into  another  room  where 
another  officer  was,  and  the  statement  was 
made  to  him  that  she  was  innocent,  and  they 
had  made  a  mistake,  and  she  was  then  per- 
mitted to  leave  the  city  hall.  While  she 
was  being  quizzed  by  the  individual  with 
the  pistols,  who  was  dressed  in  plain 
clothes,  two  policemen  in  uniform  were 
standing  around  her,  and  gazing  very  in- 
tently upon  her.  The  appellee  was  not 
present  in  the  room  to  which  the  individual 
with  the  pistols  carried  her.  When  she 
emerged  from  the  room,  she  again  met  ap- 
pellee, who  was  standing  near,  and  who 
inquired  of  her  if  she  had  money  to  pay 
her  car  fare  back  home,  and  she  answered 
that  she  had.  He  then  invited  her  to  accom- 
pany him  in  the  automobile,  as  he  was 
going  in  a  square  or  two  of  her  home.  She 
did  accompany  him  so  far  as  he  w«it  in 
the  automobile,  and  upon  leaving  it,  thanked 
him.  She  testified  that  she  was  greatly 
chagrinned  and  mortified  and  frightened  by 
her  experiences,  and  in  addition  to  that 
contracted  a  very  severe  cold  by  riding  in 
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the  automobile,  which  traveled  very  fast  and 
she  being  warm  from  her  exercises  in  skat- 
ing. As  to  the  circumstances  of  her  arrest, 
and  what  took  place  before  she  started  to 
the  city  hall,  she  is  corroborated  by  her 
family  and  neighbors. 

The  evidence  offered  by  the  appellees  tend 
to  show  that  on  the  day  upon  which  the 
arrest  occurred,  of  which  the  appellant  com- 
plains, Carroll,  who  is  a  sergeant  of  police 
and  in  charge  of  the  switch  board  in  the 
office  of  the  night  chief  of  police,  called  up 
Kohler  by  telephone,  and  told  him  that  there 
was  a  girl  named  Marie,  whose  other  name 
he  did  not  know,  and  who  lived  on  Milton 
avenue  next  door  to  Haering,  and  for  him 
to  go  up  there  and  get  her  and  bring  her 
down  to  the  chief's  office,  that  the  night 
chief  wanted  to  speak  to  her.  Kohler,  ae* 
companied  by  Strickler  and  the  chauffeur, 
went  to  Milton  avenue,  and  inquired  where 
Haering  lived,  and  went  in  and  asked  him 
if  there  was  any  girl  in  the  neighborhood 
by  the  name  of  Marie.  He  received  infor- 
mation that  there  were  two  Maries  there, 
one  of  whom  was  Marie  Green,  and  lived  on 
the  opposite  side  of  the  street,  and  the  other, 
Marie  Boutellier,  that  lived  in  the  adjoining 
house.  That  he  went  from  there  to  the 
Boutellier  home,  where  he  found  the  appel- 
lant, and  told  her  that  Major  Hidge  wanted 
to  speak  to  her,  and  to  make  sure  they 
would  go  to  the  telephone  and  call  him  up. 
That  when  they  went  to  the  telephone,  Car- 
roll told  him  to  aak  her  if  she  worked  at 
Roth's  jewelry  store  at  First  and  Market, 
and  upon  receiving  an  affirmative  answer, 
Carroll  told  him  to  ask  her  if  she  knew  a 
certain  man,  and  that  she  answered,  ''Yes," 
and  he  (Carroll)  then  said  "to  tell  her 
to  come  on  down,"  and  that  he  (appel- 
lee) said  to  her:  ''You  are  wanted  at  the 
night  chief's  office;  Major  Ridge  wants  to 
speak  to  you."  That  she  said,  "All  right." 
That  she  went  and  got  her  hat  and  jacket 
at  her  home,  and  that  he  and  she  then  got 
into  the  automobile  and  went  down  to  the 
city  hall,  and  entered  into  the  city  hall  at 
a  place  where  one  door  leading  to  the  south 
goes  into  the  night  chief's  office,  and  the  one 
to  the  north  into  the  officer's  room,  and 
when  they  got  there  the  night  chief's  office 
was  closed,  and  that  he  went  in  and  said 
to  Sergeant  Ridge  "that  there  was  the 
young  lady,"  and  at  about  that  time  he 
turned  around,  and  she  was  gone  into  the 
"assemblv"  room,  and  that  was  the  last  he 
saw  of  her,  and  that  the  next  he  saw  of 
her,  she  and  Captain  Hogan  were  standing 
on  the  steps,  and  that  he  inquired  of  her 
if  she  had  money  to  pay  her  car  fare  home, 
and  she  answered,  "Yes,"  and  he  then  in- 
vited her  to  get  into  the  machine;  that  he 
was  going  to  Preston  and  Burnett  streets, 
40 
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and  she  could  go  to  Preston  and  Oak  and 
make  better  time.  She  got  into  the  machine 
and  rode  to  Preston  and  Oak,  and  got  out, 
and  thanked  him. 

It  is  very  apparent  that  the  appellee  Koh- 
ler,  although  he  stated  that  he  did  not  know 
for  what  purpose  she  was  desired  at  the 
city  hall,  knew  that  he  w^as  bringing  her  to 
the  city  hall  for  the  purpose  of  her  being 
taken  in  charge  by  other  officers,  and  there 
to  be  quizzed  and  examined  for  some  pur- 
pose or  other. 

If  the  appellee  Kohler,  in  the  first  in- 
stance, had  had  a  right  to  make  the  arrest, 
he  would  not  have  been  liable  in  any  way 
fbr  subsequent  mistreatment  which  appel- 
lant received  at  the  hands  of  other  parties 
into  whose  custody  she  wa«  lawfully  deliv- 
ered by  him,  and  with  which  mistreatment 
the  appellee  had  nothing  to  do.  If  an  officer 
armed  with  a  warrant  executes  it  by  the 
arrest  of  the  party  accused,  and,  as  the  law 
requires,  takes  him  before  a  magistrate,  or 
commits  him  to  jail  if  the  warrant  so  au- 
thorizes him,  the  officer  making  the  arrest 
is  not  in  any  way  liable  for  the  damages 
suffered  by  the  party,  either  by  confinement 
in  jail,  or  by  the  hands  of  any  other  officers 
into  whose  custody  the  accused  may  be 
placed;  or,  if  one  is  justified  in  having 
criminal  or  penal  process  issued  against 
another,  and  does  so,  such  person  is  not 
liable  for  any  damages  which  may  result 
to  the  accused  party  by  the  mistreatment 
of  the  officer  executing  the  process,  or  re- 
sulting from  his  confinement  in  jail,  where 
he  is  placed  by  a  committing  magistrate; 
but  if  an  officer  makes  a  wrongful  arrest, 
and  the  arrest  and  detention  are  wrongful, 
he  is  then  responsible  for  all  the  damages 
which  are  suffered  by  the  arrested  party, 
and  which  are  the  direct  results  of  the 
wrongful  arrest  and  detention. 

In  the  case  of  Illinois  C.  R.  Co.  v.  Wil- 
son, 31  Ky.  L.  Rep.  789,  103  S.  W.  364, 
where  it  was  alleged  that  a  policeman  had 
unlawfully  arrested  Wilson  and  accused 
him  of  the  crime  of  larceny,  and  searched 
his  person  in  a  public  place  in  order  to  find 
evidence  of  his  alleged  guilt  upon  him,  the 
court  held  that  testimony  relating  to  the 
effect  after  his  release  which  such  arrest 
and  search  had  upon  his  nervous  system,  as 
the  result  of  such  arrest  and  search,  and 
evidence  to  the  effect  that  after  he  was 
released  from  arrest  it  was  necessary  for 
him  to  have  the  services  of  a  physician  and 
treatment  in  a  sanatorium,  where  all  facts 
competent  to  be  proven,  touching  his  claim 
for  damages. 

In  the  case  ol  Johnson  v.  Collins,  28  Ky. 
L.  Rep.  375,  89  S.  W.  253,  a  policeman  had 
wrongfully  arrested  the  plaintiff  and  taken 
her  before  a  judge  who  committed  her  to 
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jail.  This  court  held  that  she  was  entitled 
to  damages  for  her  deprivation  of  liberty 
while  in  jail,  and  the  impairment  ol  her 
health  arising  from  her  confinement  in  jail, 
and  her  mental  and  physical  sufferings 
which  were  the  direct  and  proximate  results 
of  her  imprisonment.  If  the  officer  had  had 
justifiable  grounds  for  her  arrest,  as,  for 
instance,  she  had  committed  an  offense  in 
his  presence,  or  if  he  had  had  reasonable 
grounds  to  believe  that  she  had  been  guilty 
of  a  felony,  and  as  a  result  had  made  the 
arrest,  or  if  he  had  been  armed  with  a  war- 
rant for  her  arrest,  he  would  have  been  held 
harmless  from  any  things  which  she  niight 
thereafter  suffer  as  a  consequence  of  the 
arrest. 

In  the  case  of  Hall  v.  Hall,  3  Allen,  5, 
Hall  was  arrested  by  an  officer  on  a  war- 
rant issued  by  a  tax  collector,  for  unpaid 
taxes,  and  was  committed  to  jail  upon  the 
warrant.  The  court  held  that  the  officer 
was  not  justified  in  making  the  arrest,  be- 
cause, under  the  laws  in  that  jurisdiction, 
he  could  not  take  the  body  by  virtue  of  a 
warrant  of  that  kind,  where  there  was  prop- 
erty which  could  have  been  taken  for  the 
payment  of  the  taxes,  and,  as  a  result  of 
the  illegal  arrest,  that  the  officer  was  liable 
for  the  damages  suffered  by  Hall  for  his 
detention  in  prison,  and  the  inconvenience 
and  suffering  to  which  it  subjected  him,  as 
being  a  direct  consequence  of  the  illegal  act 
of  the  officer  in  service  of  the  distress  war- 
rant, and  proof  of  such  inconvenience  and 
suffering  was  therefore  competent. 

In  the  case  of  Fenelon  v.  Butts,  63  Wis. 
344,  10  N.  W.  501,  Butts,  by  means  of  some 
preliminary  proceeding  which,  the  court 
(leld  to  be  unauthorized  and  illegal,  accom- 
plished the  arrest  and  imprisonment  of  Fen- 
elon, and  it  was  held  that  proof  of  the  con- 
dition and  circumstances  of  the  Fenelon 
family,  and  the  filthy  condition  of  the  jail 
in  which  she  was  confined  by  Butts  and 
others,  were  proper  elements  of  damages  to 
be  recovered  by  her;  the  arrest  in  this  case 
having  been  held  to  be  wrongful. 

The  cases  of  Jacques  v.  Parks,  96  Me.  268, 
62  Atl.  763;  Scott  v.  Flowers,  60  Neb.  680, 
84  N.  W.  81;  Abrahams  v.  Cooper,  81  Pa. 
232;  Drumm  v.  Cessnum,  61  Kan.  472,  59 
Pac.  1078;  and  Kindred  v.  Stitt,  51  111.  401, 
are  all  in  accordance  with  the  authorities 
above  cited. 

In  Miller  v.  Fano,  134  Cal.  109,  66  Pac. 
185,  a  police  officer  having  a  warrant  of 
arrest  for  one  man,  by  a  mistake  as  to  his 
identity,  arrested  another  and  delivered  him 
to  a  constable  from  Los  Angeles,  who  took 
him  to  that  place  and  put  him  in  jail.  The 
court  held,  upon  a  suit  for  damages  for  the 
false  arrest  and  imprisonment  against 
the  officer  first  making  the  arrest,  that  the 
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imprisofnment  at  Los  Angeles  and  the  incon- 
veniences of  it  and  the  condition  of  the 
prison  were  proper  elements  of  damages  to 
be  considered  by  the  jury.  The  court  used 
the  following  language:  "He  placed  plftin- 
tiff  in  the  custody  of  the  Los  Angeles  offi- 
cials, .  .  .  and  all  the  facts  and  cir- 
cumstancea  connected  with  his  unlawful 
imprisonment  were  admissible  in  evidence. 
3  Sutherland,  Damages,  2d  ed.  §  1257." 

In  the  case  of  San  Antonio  &  A.  P.  R. 
Co.  V.  Griffin,  20  Tex.  Civ.  App.  91,  48  S.  W. 
542,  the  court  held  that  in  an  action  for 
damages  for  imprisonment  on  a  false  charge 
the  plaintiff  may  give  in  evidence  the  facts 
as  to  his  treatment  while  in  confinement, 
at  the  hands  of  the  public  authorities,  as 
bearing  on  the  amount  of  damages. 

Ocean  S.  S.  Co.  v.  Williams,  69  Qa.  251; 
Krcger  v.  Osbom,  7  Blackf.  74;  and  Hop- 
kins V.  Oarthwaite,  28  La.  Ann.  326,  are  not 
applicable  to  the  question  in  issue.  In 
these  cases,  supra,  the  court  held  that  the 
arrest  was  legal,  and  for  that  reason  the 
party  causing  it  was  not  liable  for  after- 
treatment,  where  tliey  did  not  prompt  the 
after-treatment. 

In  the  case  at  bar,  the  arrest  being  un- 
lawful, and  the  detention  unlawful  and  un- 
authorized, and  the  proof  conducing  to  sliow 
that  appellee  Kohler  delivered  the  appellant 
at  the  city  hall  into  the  hands  of  other 
officers  and  persons  who  displayed  the  fire- 
arms in  a  threatening  way,  and  quizzed  her 
in  an  annoying  and  offensive  manner,  if  they 
did  so,  these  things  directly  resulted  from 
the  unlawful  arrest  and  detention  to  which 
she  had  been  subjected  by  the  appellee.  The 
exclusion  of  this  testimony  upon  the  last 
trial  was  very  prejudicial  to  the  substan- 
tial rights  of  the  appellant,  and  for  that 
reason  the  court  below  sliould  have  set 
aside  the  verdict  and  judgment  in  the  last 
trial  and  granted  her  a  new  trial.  It  fol- 
lows that  the  trial  court  was  in  error  when 
it  granted  a  new  trial,  after  the  first  trial 
and  judgment,  on  the  ground  that  it  had 
erroneously  permitted  the  appellant  to  put 
in  evidence  the  occurrences  at  the  city  hall 
after  appellee  had  taken  her  there  and 
turned  her  over  to  others  in  the  room,  and 
was  not  present  himself. 

The  counsel  for  appellees,  however,  insist 
that  they  were  entitled  to  a  new  trial,  be- 
cause of  the  misconduct  of  appellant's  at- 
torney by  prejudicial  statements  made  by 
him  to  the  jury  in  his  closing  argument, 
and  because  the  court  misinstructed  the  jury 
as  to  the  law  of  the  case,  and  refused  to 
peremptorily  instruct  the  jury  to  find  for 
appellees  at  the  conclusion  of  appellant's 
testimony,  and  at  the  conclusion  of  all  of 
the  testimony,  and  because  the  verdict  was 
excessive.  As  to  the  instructions,  it  does 
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not  appear  that  appelleea  offered  any  in- 
structions in  writing  which  the  court  was 
asked  to  give.  They  did  not  offer  an  in- 
struction in  writing  directing  the  jury  to 
find  a  verdict  for  them  at  any  time,  nor 
offer  any  instructions  at  all.  The  court 
did  not  owe  the  duty  to  give  such  an  in- 
struction, unless  it  was  offered  in  writing. 
Traders'  Deposit  Bank  v.  Henry,  105  Ky. 
707,  49  S.  W.  636;  Webster  v.  Green,  22  Ky. 
L.  Rep.  1466,  60  S.  W.  714. 

Aside  from  this  reason,  however,  the 
evidence  was  amply  sufficient  of  the  forcible 
arrest  and  detention  of  appellant  to  require 
the  court  to  submit  the  issue  to  the  jury. 
The  instructions  given  by  the  coiu-t  to  the 
jury  fairly  present  the  issues,  and  were  not 
in  anywise  prejudicial  to  appellees. 

The  alleged  misconduct  of  appellant's  at- 
torney consisted  in  his  reference,  in  his 
argument,  to  the  fact  that  the  attorney  for 
tlie  appellees  was  an  assistant  city  attorney. 
This  statement  was  objected  to  by  appellees 
at  the  time,  not  because  it  was  not  true,  but 
because  there  was  no  evidence  of  it  in  the 
record.  The  court  did  not  pass  upon  the 
objection,  but  the  attorney  making  the  state- 
ment,  at  the  time  of  the  objection,  conceded 
the  fact  that  it  was  not  in  the  record.  It 
does  not  appear  how  this  occurrence  could 
in  anywise  prejudice  the  appellees.  We 
do  not  see  how  the  fact  of  a  litigant's  attor- 
ney being  an  assistant  attorney  for  the 
city  could  in  anywise  inflame  or  prejudice 
the  jury  against  the  cause  of  the  litigant. 

The  other  language  alleged  to  have  been 
used  by  appellant's  attorney,  and  claimed 
to  have  been  prejudicial,  was  not  objected 
to  by  appellees,  and  notice  of  it  appears  for 
the  first  time  in  the  motion  for  a  new  trial. 
No  mention  is  made  in  the  bill  of  excep- 
tions of  any  language  prejudicial  to  appel- 
lees, as  having  been  made  use  of  by  ap- 
pellant's attorney,  and  for  that  reason  it 
is  not  before  us  for  consideration.  .  An 
attorney,  who,  in  the  presence  of  the  court 
and  jury  in  the  trial  of  a  case,  departs 
from  the  record  and  attempts  to  bring  into 
the  trial  statements  of  outside  matters 
which  have  no  connection  with  a  jproper 
determination  of  the  issues  and  are  not 
legitimate  arguments  upon  an  issue  in  the 
case,  forgets  the  duty  which  as  an  attorney 
he  owes  to  the  court  and  the  pure  admin- 
istration of  justice,  but  we  cannot  consider 
such  matters  unless  they  are  presented  to 
us  in  the  way  provided  by  law.  When  the 
party  complaining  has  waived  the  matter 
himself  by  making  no  objection  at  the  time, 
he  cannot  thereafter  complain.  The  lan- 
guage complained  of,  under  the  circum- 
stances, was  not  prejudicial. 

In  an  action  for  false  arrest  and  im- 
prisonmenty  the  injury  to  the  feelings  and 
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mental  sufferings  arising  from  the  mortifi- 
cation, shame,  fear,  and  humiliation  suf- 
fered by  the  arrested  party  from  the  cir- 
cumstances of  the  arrest  and  detention,  are 
proper  elements  for  damages  to  be  consid- 
ered by  the  jury,  as  well  as  the  physical 
inconveniences  suffered.  The  rule  applying 
in  such  oases  is  that  the  successful  plaintiff 
is  entitled  to  compensation  for  all  the 
natural  and  probable  consequences  of  the 
wrong,  including  injury  to  the  feelings  from 
humiliation,  indignity,  and  disgrace,  and  in- 
jury to  the  person  and  physical  suVering, 
interruption  of  business,  and  loss  of  time 
from  the  restraint.  19  Cyc.  368.  It  has 
been  said  that  no  sum  which  is  not  per  ae 
evidence  of  prejudice  or  corruption  is  ex- 
cessive for  such  indignities  and  suffering, 
where  deprivation  of  liberty  and  injury  to 
character  result.  Holburn  v.  Neal,  4  Dana, 
120.  The  rule  seems  to  be  that  in  such 
cases  the  court  will  not  disturb  the  verdict 
of  a  properly  instructed  jury  on  account  of 
the  sum  of  damages  allowed  being  excessive, 
unless  it  appears  that  there  is  a  flagrant 
abuse  of  discretion  by  the  jury,  or  that  the 
jury  was  actuated  by  passion  of  prejudice. 
Taking  into  consideration  the  youth,  eex, 
the  entire  absence  of  a  legal  right  to  make 
the  arrest,  and  the  probable  consequences 
of  it,  the  sum  of  $750,  the  amount  of  the 
first  verdict,  is  not  excessive. 

There  being  no  ground  upon  which  the 
trial  court  was  authorized  to  set  aside  the 
verdict  of  tlie  jury  and  the  judgment  of  the 
court  upon  the  first  trial,  the  order  grant- 
ing a  new  trial  was  erroneous.  The  only 
ground  assigned  by  the  court  for  its  ax;tion 
was  founded  upon  an  error  as  to  the  law. 
In  the  case  of  Perkins  v.  Ogilvie,  148  Ky. 
309,  146  S.  W.  735,  this  court  held  that, 
"while  the  trial  court  is  vested  with  a 
broad  discretion  in  granting  a  new  trial,  yet 
if  he  grants  a  new  trial  solely  on  the  ground 
of  an  error  of  law,  which  as  a  matter  of 
fact  is  not  an  error,  and  the  other  grounds 
relied  upon  are  not  sufficient  to  justify  his 
action,  it  is  error,  under  such  circumstances, 
t  >  grant  a  new  trial." 

The  appeal  by  appellant  from  the  judg- 
ment on  the  last  trial  brings  before  us  for 
consideration  the  action  of  the  trial  court 
in  granting  a  new  trial.  Both  bills  of  ex- 
ceptions are  contained  in  the  record.  Be- 
ing of  the  opinion  that  the  trial  court  erred 
in  granting  the  new  trial,  it  follows  that 
the  appellant  is  entitled  to  have  the  judg- 
ment appealed  from  set  aside,  and  the  judg- 
ment rendered  on  the  verdict  at  the  first 
trial  reinstated. 

It  is  therefore  ordered  that  the  judgment 
appealed  from  be  reversed,  and  this  cause 
remanded  to  the  court  below  for  proceed- 
ing's in  conformity  to  this  opinion. 
L.R.A.1916D. 
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JOHN  T.  ARMSTEAD,  Respt., 

V. 

GEORGE  H.  LOUNSBERRY,  Appt., 

and 

INSURANCE     COMPANY     OF     NORTH 

AMERICA,  Intervener,  Appt. 

(129  Minn.  34,  161  N.  W.  542.) 

Antonioblle—  negligent  collision. 

1.  Defendant  was  driving  an  automobile 
on  a  public  street.  He  saw  plaintiff's 
automobile  in  front  of  him,  and  headed  in 
the  same  direction,  commence  to  turn  in  the 
street.  Practically  the  whole  width  of  the 
street  was  required  to  make  the  turn.  De- 
fendant could  have  stopped  his  car  and 
avoided  a  collision.  Instead  of  doing  so, 
he  increased  his  speed  and  attempted  to  pass 
ahead  of  plaintiff's  car  before  it  should 
reach  the  left  curb.  The  result  was  a  col- 
lision. Held,  the  evidence  was  sufficient  to 
charge  the  defendant  with  negligence. 

Same  ^  contributory  negligence. 

2.  The  evidence  sustains  a  finding  that 
plaintiff  was  not  negligent  in  making  the 
turn.  The  law  of  the  road  has  no  applica- 
tion to  such  a  case.  Violation  of  a  city  ordi- 
nance requiring  a  driver  to  look  to  the  rear 
before  turning  is  negligence  per  ae,  but  if 
one  riding  with  him  looks  and  then  directs 
him  to  go  ahead,  the  ordinance  is  complied 
with. 

Same  —  absence  of  registry  —  effect. 

3.  The  fact  that  plaintiff's  automobile  is 
not  registered  as  required  by  law  does  not 
prevent  his  recovery.  Violation  of  law  on 
the  part  of  plaintiff  which  will  preclude  a 
recovery  for  an  injury  sustained  by  him 
must  bear  to  the  injury  the  relation  of 
cause  to  effect. 

(March  12,  1915.) 

APPEAL  by  defendcmt  and  intervener 
from  a  judgment  of  the  District  Court 
for  St.  Louis  County  denying  a  motion 
for  judgment  notwithstanding  a  verdict  in 
plaintiff's  favor  in  an  action  brought  to  re- 
cover damages  for  injuries  caused  by  a  col- 
lision between  automobiles,  alleged  to  have 

Headnotes  by  Hallam,  J. 

Note.  ^  Operating  autotnohile  on  high" 
ttay  tdthout  license. 

This  subject  is  covered  in  the  notes  to 
Dudley  v.  Northampton  Street  R.  Co.  23 
L.R.A.  (N.S.)  561;  Hemming  v.  New  Haven, 
25  L.R.A.(N.S.)  734;  Lindsay  v.  Cecchi,  35 
L.R.A.(X.S.)  699;  Atlantic  Coast  Line  R. 
Co.  V.  Wier,  41  L.R.A.(N.S.)  307;  and  Con- 
roy  V.  Mather,  52  L.R.A.(N.S.)  801,  to 
which  this  note  is  supplementary. 

The  decision  in  Asm  stead  v.  Lounsbekbt, 
to  the  effect  that  a  failure  to  register  an 
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been  caused  by  defendant's  negligence.    Af- 
firmed. 

The  facta  are  stated  in  the  opinion. 

Messrs.  Abbott,  MacPherran,  Iiewis,  & 
Gilbert,  for  appellant  Lounsberry: 

Plaintiff  was  a  trespasser  acting  in  vio- 
lation of  law.  He  could  predicate  no  rights 
on  such  facts  except  the  right  not  to  be 
wilfully  injured. 

Chase  v.  New  York  C.  A  H.  R.  R.  Co. 
208  Mass.  137,  94  N.  E.  337;  Feeley  v. 
Melrose,  206  Mass.  329,  27  LJl.A.(N.S.) 
1156,  137  Am.  St.  Rep.  445,  91  N.  E.  306; 
Dudley  v.  Northampton  Street  R.  Co.  202 
Mass.  443,  23  L.R.A.(N.S.)  561,  89  N.  E. 
25;  Dean  v.  Boston  Elev.  R.  Co.  217  Mass. 
495,  105  N.  E.  616;  Fitzmaurice  v.  New 
York,  N.  H.  ^  H.  R.  Co.  192  Mass.  159,  6 
L.R.A.(N.S.)  1146,  116  Am.  St.  Rep.  236, 
78  N.  £.  418,  7  Ann.  Cas.  586,  20  Am. 
Neg.  Rep.  564;  Leuthold  v.  Stickney,  116 
Minn.  299,  39  L.R.A.(N.S.)  231,  133  N.  W. 
856,  Ann.  Cas.  1913B,  405;  Bisbee  v.  Mc- 
Allen,  39  Minn.  143,  39  N.  W.  299;  Solomon 
V.  Dreschler,  4  Minn.  278,  Gil.  197;  Inger- 
soll  V.  Randall,  14  Minn.  400,  Gil.  304; 
Thomas  Mfg.  Co.  v.  Knapp,  101  Minn.  433, 
112  N.  W.  989;  G.  Heileman  Brewing  Co. 
▼.  Peimeisl,  85  Minn.  121,  88  N.  W.  441. 

The  undisputed  evidence  shows  that  plain- 
tiff was  guilfy  of  contributory  negligence 
as  a  matter  of  law. 

Jordan  v.  American  Sight  Seeing  Coach 
Co.  129  App.  Div.  313,  113  N.  Y.  Supp. 
786;  Wilkins  v.  New  York  Transp.  Co.  62 
Misc.   167,   101   N.  Y.   Supp.   650;    Hurley 


V.  West  End  Street  R.  Co.  180  Mass.  370, 
62  N.  E.  263;  Mathes  v.  Lowell,  L  &  H. 
Street  R.  Co.  177  Mass.  416,  59  N.  E.  77, 
9  Am.  Neg.  Rep.  296. 

The  collision  was  an  accident  to  which 
the  negligence  of  the  defendant,  if  any, 
under  the  circumstances,  contributed  only 
in  a  slight  degree. 

Lloyd  V.  Pugh,  158  Wis.  441,  149  N.  W. 
150;  Seaman  v.  Mott,  127  App.  Div.  18, 
110  N.  Y.  Supp.  1040. 

Messrs.  John  Jens  wold,  Jr.,  and  O.  R. 
Magney,  for  respondent: 

An  auto,  when  upon  the  public  highway, 
not  licensed  and  tagged  as  provided  by 
statute,  is  not  an  outlaw,  and  the  owner 
barred  from  a  recovery  of  damages  for  in- 
jury thereto,  when  caused  by  the  negligent 
and  wrongful  act  of  another  person. 

Hughes  v.  Atlanta  Steel  Co.  36  L.R.A. 
(N.S.)  547,  note;  Opsahl  v.  Judd,  30  Minn. 
126,  14  N.  W.  676;  Hemming  v.  New 
Haven,  82  Conn.  661,  25  L.R.A.(N.S.)  734, 
74  Atl.  892,  18  Ann.  Cas.  240;  Elliott, 
Roads  k  Streets,  3d  ed.  §  1115;  Bisbee  v. 
McAllen,  39  Minn.  143,  39  N.  W.  299;  G. 
Heileman  Brewing  Co.  v.  Peimeisl,  86  Minn. 
121,  88  N.  W.  441;  Watier  v.  Chicago,  St. 
P.  M.  &  O.  R.  Co.  31  Minn.  91,  16  N.  W. 
537;  Ericson  v.  Duluth  &  I.  Range  R.  Co. 
57  Minn.  26,  58  N,  W.  822 ;  Sar ja  v.  Great 
Northern  R.  Co.  99  Minn.  332,  109  N.  W. 
600;  Street  v.  Chicago,  M.  &  St.  P.  R.  Co. 
124  Minn.  517,  145  N.  W.  746;  Gross  v. 
Miller,  93  Iowa,  72,  26  L.R.A,  605,  61  N. 
W.  385 ;  Schmid  v.  Humphrey,  48  Iowa,  662, 


automobile  as  required  by  the  laws  of  the 
state  will  not  preclude  a  recovery  in  case 
of  a  negligent  injury  by  another,  is  in  ac- 
cord with  the  generally  accepted  rule. 

This  rule  was  applied  in  Birmingham  R. 
Light  &  P.  Co.  V.  ^tna  Acci.  &  Liability 
Co.  184  Ala.  601,  64  So.  46,  where  the  court 
held  that  the  fact  that  an  automobile  was 
not  registered  was  immaterial  in  an  action 
against  another  for  negligently  colliding 
with  the  machine  and  causing  damage.  The 
court  said:  "If  the  automobile  was  not 
registered,  the  owner  thereof  may  be  guilty 
of  a  violation  of  one  of  the  criminal  laws 
of  the  state,  but  that  fact  in  no  way  affected 
the  general  duty  which  the  defendant  owes 
to  the  law,  to  so  operate  its  cars  as  not  to 
negligently  injure  the  person  or  property  of 
any  person.  The  mere  fact,  if  it  be  a  fact, 
that  the  automobile  was  not  registered,  had 
no  causal  connection  whatever  with  the  in- 
jury of  which  the  plaintiff  complains,  and 
that  fact,  if  it  be  a  fact,  in  no  way  con- 
tributed to  the  injury  to  the  automobile." 

The  same  result  was  reached  in  Crossen 
T.  Chicago  &  J.  Electric  R.  Co.  158  111.  App. 
42,  and  Yeager  v.  Winton  Motor  Carriage 
Co.  53  Pa.  Super  Ct.  202. 

The  rule  has  been  adopted  and  adhered 
to  in  Massachusetts,  however,  that  no  re- 
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oovery  for  an  injury  to  an  unregistered 
automobile  or  its  occupants  can  be  had 
against  another  in  the  absence  of  wanton 
and  wilful  negligence  on  the  latter's  part,  it 
being  held  that  the  operation  of  an  im- 
licensed  automobile  on  the  highway  con- 
stitutes such  a  trespass  as  bars  a  recovery. 

This  rule  was  adhered  to  in  Dean  v.  Bos- 
ton Elev.  R.  Co.  217  Mass.  495,  106  N.  E. 
616,  which  was  an  action  against  a  railway 
company  to  recover  for  injuries  sustained 
by  reason  of  a  collision  between  a  street  car 
and  an  unregistered  automobile,  it  beinff 
held  that  all  occupants  of  the  unregistered 
machine  were  trespassers  upon  the  highway, 
and  had  no  rights  against  other  travelers 
except  to  be  protected  from  reckless  or 
wanton  injury. 

It  was  held  in  this  case  that  the  evidence, 
which  among  other  things  showed  a  failure 
of  the  motorman  to  see  the  automobile  and 
bring  his  car  to  a  stop  before  the  collision 
occurred,  did  not  show  such  wanton  and 
wilful  conduct  on  the  part  of  the  defendant's 
motorman  as  to  render  the  company  liable. 
Ibid. 

The  burden  of  proving  that  the  plaintiff's 
automobile  was  unregistered  at  the  time  of 
collision  was  held  to  be  upon  the  defendant. 
Ibid. 
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30  Am.  Rep.  414;  Merritt  v.  Earle,  29  N.  Y. 
115,  86  Am.  Dec.  292;  Birmingham  R. 
Light  &  P.  Co.  V.  ^tna  Acci.  &  Liability 
Co.  184  Ala.  601,  64  So.  44;  Cleveland,  C.  C. 
&  St.  L.  R,  Co.  V.  Carey,  33  Ind.  App.  275, 
71  N.  E.  244;  Browne  v.  Siegel,  C.  &  Co. 
191  111.  226,  60  N.  E.  816;  Oddie  v.  Men- 
denhall,  84  Minn.  58,  86  N.  W.  881,  10  Am. 
Neg.  Rep.  297. 

Hallam,  J.,  delivered  the  opinion  of  the 
court : 

Plaintiff  and  defendant  Lounsberry,  each 
driving  an  automobile,  came  into  collision 
on  London  road,  in  Duluth.  Both  sustained 
some  damage.  Each  lays  the  whole  blame 
on  the  other.  Plaintiff  sued  to  recover  his 
damage  from  defendant.  Defendant  had  in- 
surance in  intervener  insurance  company, 
and  intervener  paid  to  him  the  amount  of 
his  damage,  and  in  this  action  it  asks  to  be 
reimbursed  by  plaintiff.  The  court  submit- 
ted the  case  to  the  jury  and  a  verdict  was 
rendered  for  plaintiff.  The  jury  must  have 
found  defendant  negligent  and  plaintiff  free 
from  negligence.  Defendant  and  intervener 
contend  the  evidence  does  not  sustain  such 
finding. 

1.  Plaintiff's  car  stood  on  the  right- 
hand  side  of  the  street,  facing  east.  In 
company  with  an  automobile  salesman 
plaintiff  boarded  the  car.  Either  at  the 
time  of  starting  or  soon  thereafter  he  com- 
menced to  turn  in  order  to  go  west.  The 
sti'eet  was  48  feet  wide  and  he  required  45 
feet  in  which  to  make  the  turn.     Defend- 


ant was  coming  from  behind;  that  is,  from 
the  west.  Defendant's  own  testimony  is 
that  he  was  coming  at  13  miles  an  hour; 
that  he  saw  plaintiff  start  to  turn  when 
he  was  still  40  feet  away.  Defendant  could, 
without  doubt,  have  avoided  a  collision  by 
then  stopping  his  car.  Instead  of  doing  so, 
he  speeded  his  car  to  25  miles  an  hoar  and 
made  an  attempt  to  pass  in  front  of  plain- 
tiff's car  before  it  should  reach  the  left 
curb  in  the  course  of  its  turn.  He  did  not 
quite  succeed.  The  rear  wheel  of  his  car 
collided  with  the  right  front  fork  of  plain- 
tiff's. The  jury  were  justified  in  finding 
defendant  negligent. 

2.  Whether  plaintiff  was  also  negligent 
is  a  more  difficult  question.  He  had  recent- 
ly purchased  his  car  and  had  taken  but 
three  lessons  in  its  operation.  He  was  then 
operating  it  under  the  direction  of  one  Mas- 
on, the  salesman  from  whom  he  bought  it. 
There  is  evidence,  however,  from  which  the 
jury  might  find  that  he  was  operating  the 
car  with  reasonable  care  and  skill.  He  had 
a  right  to  turn  around  in  the  street  and 
take  as  much  space  as  necessary  for  that 
purpose  so  long  as  he  used  due  care.  The 
law  of  the  road  does  not  apply  to  such  a 
case.  Lyford  v.  Jacob  Schmidt  Brewing  Co. 
110  Minn.  168,  124  N.  W.  831. 

There  is  an  ordinance  of  the  city  of  Du- 
luth which  requires  every  person  using  any 
vehicle  on  the  street,  before  turning  around, 
to  look  to  the  rear,  and  which  makes  viola- 
tion of  the  ordinance  gross  negligence.  This 
ordinance  is  for  the  protection  of  such  as 


And  it  was  held  that  it  should  be  ruled 
as  a  matter  of  law  that  the  plaintiff's  auto- 
mobile was  unregistered  at  the  time  of  the 
accident,  where  there  was  testimony  that  the 
plaintiff  was  the  owner  of  an  automobile 
which  was  identified  by  the  manufacturer's 
number,  and  that  it  was  the  only  car  he 
owned  or  had  registered  at  the  time  the 
accident  occurred  or  the  year  before,  and 
that  he  was  unable  to  find  his  r^istration 
certificate,  and  where  the  records  of  the 
highway  commission  covering  the  time  in 
question  were  produced,  which  showed  that 
the  machine  in  question  was  registered  the 
year  preceding  the  accident,  but  failed  to 
show  an  application  by  the  defendant  for 
registration  the  year  of  the  accident,  prior 
to  its  occurrence,  and  where  the  accuracy  of 
the  records  was  not  attacked.    Ibid. 

In  Gould  V.  Elder,  219  Mass.  390,  107  N. 
E.  59,  it  was  held  that  if  an  automobile 
which  was  negligently  operated  and  caused 
an  injury  was  not  lawfully  registered  as 
provided  by  the  statute  of  1909,  which  re- 
quired registration  and  made  the  operation 
of  an  unregistered  machine  a  criminal 
offense,  the  owner  could  not  l^ally  operate 
it  upon  the  highway,  nor  lawfully  authorize 
or  permit  any  other  person  to  so  operate  it, 
and  that  if  he  did  permit  his  unregistered 
L.R.A.1915D. 


car  to  be  driven  on  the  highway  by  his  son, 
he  was  liable  for  an  injury  resulting  from 
its  negligent  operation,  whether  the  son  was 
acting  within  the  scope  of  his  employment 
or  was  using  it  in  connection  with  his  own 
business  or  pleasure. 

But  it  was  held  that  the  owner  would  not 
be  liable  for  an  injury  resulting  from  its 
negligent  operation  if  his  son  took  the  ma- 
chine and  used  it  without  his  consent  or  per- 
mission, either  express  or  implied.    Ibid. 

It  was  further  held  in  this  case  that  where 
the  statute  provided :  ''  'Dealer'  shall  in- 
clude every  person  who  is  engaged  in  the 
business  of  buying,  selling,  or  exchanging 
motor  vehicles,  on  commission  or  otherwise, 
and  every  person  who  lets  for  hire  two  or 
more  motor  vehicles,"  an  automobile  rois- 
tered in  the  name  of  a  son  carrying  on  a 
garage  as  agent  and  employee  of  his  father, 
the  owner,  was  illegally  registered.    Ibid. 

In  McNeil  v.  Webeking,  66  Fla.  407,  63 
So.  728,  it  was  held  that  where  the  plead- 
ings set  forth  an  action  at  common  law 
against  the  operator  of  an  automobile  for 
negligently  frightening  the  plaintiff's  horse 
atid  causing  an  injury,  the  absence  of  an 
allegation  that  the  automobile  was  regis- 
tered was  not  fatal.  J.  T.  W. 
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defendant,  and  if  plaintiff  failed  to  obey  it 
such  failure  was  negligence  per  ae,  Bchaar 
▼.  Comforth,  128  Minn.  460,  161  N.  W.  275. 
Plaintiff's  evidence  is  that  Mason,  knowing 
that  plaintiff  intended  to  turn,  did  look  to 
the  rear,  and  upon  doing  so  directed  plain- 
tiff to  go  ahead.  Maxon  testified  to  the 
same  effect,  and  testified  that  defendant's 
automobile  was  not  then  in  sight,  had  not 
yet  rounded  a  curve  which  was  some  700 
feet  away.  If  Maxon  looked  and  gave  di- 
rection to  plaintiff  as  claimed,  the  ordinance 
was  complied  with.  It  was  not  indispensa- 
ble that  plaintiff  himself  look.  Schaar  v. 
Comforth,  supra.  If  the  ordinance  was 
complied  with,  it  does  not  necessarily  fol- 
low that  plaintiff  was  exercising  due  care. 
The  ordinance  does  not  prescribe  the  full 
measure  of  care  required  of  the  driver  of  an 
automobile.  He  is  under  the  constant  duty 
of  exercising  ordinary  care.  But  what  is 
ordinary  care  is,  within  reasonable  limits, 
a  question  of  fact  for  the  jury  to  deter- 
mine. There  is  some  conflict  in  the  evi- 
dence. It  is  by  no  means  certain  that  plain- 
tiff was  exercising  due  care.  The  jury 
might  have  found  either  way.  Its  finding 
that  plaintiff  was  not  n^ligent  has  some 
evidence  to  sustain  it,  the  trial  court  ap- 
proved it,  and  we  think  this  court  should 
not  set  it  aside. 

3.  Defendant  contends  plaintiff  is  barred 
of  recovery  in  this  action  because  his  auto' 
mobile  was  not  registered  as  provided  by 
law.  Laws  1909,  chap.  259,  §  8,  provides: 
**No  person  shall  operate  or  drive  a  motor 
vehicle  on  the  public  highways  of  this 
state  .  .  •  unless  such  vehicle  shall 
have  been  roistered  .  .  .  and  shall 
have  the  tsg  of  r^stration  assigned  to  it 
by  the  secretary  of  state  conspicuously  dis 
played  on  the  rear  of  such  vehicle.     .     . 

Plaintiff  had  not  complied  with  this  law. 
Defendant  contends  that  he  was  therefore  a 
trespasser  upon  the  street,  and  that  the  only 
duty  the  traveling  public  owed  to  him 
was  a  duty  not  to  wilfully  or  wantonly  in- 
jure him.  We  do  not  conciur  in  this  con- 
tention. The  fact  that  a  person  who  sus- 
tains injury  at  the  hands  of  another  is  at 
the  time  engaged  in  violation  of  some  law 
may  have  in  important  bearing  upon  his 
right  to  recover.  His  violation  of  the  law 
may  be  evidence  against  him,  and  in  some 
cases  may  wholly  defeat  recovery.  Ericson 
V.  Duluth  &  I.  Range  R.  Go.  57  Minn.  26, 
58  N.  W.  822;  Oddie  v.  Mendenhall,  84 
Minn.  68,  86  N.  W.  881,  10  Am.  Neg.  Rep. 
297;  Day  v.  Duluth  Street  R.  Co.  121  Minn. 
446,  141  N.  W.  795.  But  it  is  not, every 
violation  of  the  law  that  is  even  material 
evidence  against-  him.  The  right  of  a  per- 
son to  maintain  an  action  fo^  a  wrong  com- 
mitted upon  him  is  not  taken  away  because 
L.R.A.1915D. 
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he  was  at  the  time  of  the  injury  disobey- 
ing a  statute  law  which  in  no  way  con- 
tributed to  his  injury.  He  is  not  placed 
outside  all  protection  of  the  law,  nor  does 
he  forfeit  all  his  civil  rights,  merely  be- 
cause he  is  committing  a  statutory  mis- 
demeanor. The  wrong  on  the  part  of  plain- 
tiff which  will  preclude  a  recovery  for  an 
injury  sustained  by  him  must  be  some  act 
or  conduct  having  the  relation  to  that  in- 
jury of  a  cause  to  the  effect  produced  by 
it.  Sutton  V.  Wauwatosa,  29  Wis.  21,  9 
Am.  Rep.  634;  Philadelphia  W.  &  B.  R.  Co. 
V.  Philadelphia  &  H.  de  G.  Steam  Towboat 
Co.  23  How.  209,  16  L.  ed.  433.  Plaintiff's 
violation  of  the  law,  in  order  to  affect  his 
case,  must,  like  any  other  act,  ''be  a  proxi- 
mate cause  in  the  same  sense  in  which  the 
defendant's  negligence  must  have  been  a 
proximate  cause  in  order  to  give  any  right 
of  action."  1  Shearm.  ft  Redf.  Neg.  §  94. 
A  collateral  unlawful  act  not  contributing 
to  the  injury  will  not  bar  a  recovery. 
Hughes  V.  Atlanta  Steel  Co.  136  Ga.  611,  36 
L.R.A.(N.S.)  547,  71  S.  E.  728,  Ann.  Cas. 
19120,  394,  1  N.  C.  C.  A.  429. 

Plaintiff's  violation  of  law  in  this  case  Is 
of  this  collateral  character.  There  was  no 
relation  of  cause  and  effect  between  the  un- 
lawful act  and  the  collision.  The  registra- 
tion of  plaintiff's  automobile  was  of  no 
consequence  to  defendant.  The  law  provid- 
ing for  such  registration  was  not  for  the 
prevention  of  collisions  and  had  no  tendency 
to  prevent  collisions.  There  is  no  pretense 
that  the  registration  of  plaintiff's  automo- 
bile would  have  had  any  tendency  to  pre- 
vent this  collision.  Plaintiff's  failure  to 
obey  the  law  in  no  way  contributed  to  his 
injury  and  could  not  bar  his  right  of  re- 
covery. This  rule  is  sustained  by  the  great 
weight  of  autbority.  Birmingham  R.  Light 
ft  P.  Co.  V.  ^tna  Acci.  ft  •  Liability  Co. 
184  Ala.  601,  64  So.  44;  Hemming  v.  New 
Haven,  82  Conn.  661,  26  L.R.A.(N.S.)  734, 
74  AtL  892,  18  Ann.  Cas.  240;  Atlantic 
Coast  Line  R.  Co.  v.  Weir,  63  Fla.  74,  41 
L.R.A.(N.S.)  307,  68  So.  641,  Ann.  Cas. 
1914A,  1^6;  Hughes  v.  Atlanta  Steel  Co. 
supra;  Crossen  v.  Chicago  ft  J.  Electric  R. 
Co.  158  111.  App.  42;  Luckey  v.  Kansas 
City,  169  Mo.  App.  666,  166  S.  W.  873; 
Shaw  V.  Thielbahr,  82  N.  J.  L.  23,  81  Atl. 
497;  Hyde  v.  McCreery,  145  App.  Div.  729, 
130  N.  Y.  Supp.  269;  Yeager  v.  Winton 
Motor  Carriage  Co.  53  Pa.  Super  Ct.  202; 
Elliott,  Roads  ft  Streets,  §  1115. 

The  contrary  rule  obtains  in  Massachu- 
setts. Dudley  v.  Northampton  Street  R.  Co. 
202  Mass.  443,  23  KR.A.(N.S.)  661,  89  N. 
E.  25;  Feeley  v.  Melrose,  206  Mass.  329,  27 
L.R.A.(N.S.)  1156,  137  Am.  St.  Rep.  446, 
91  N.  E.  306;  Chase  v.  New  York  '^.  ft  H. 
R.  R   Co.  208  Mass.   137,  94   N.   E.   377; 
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Dean  y.  Boston  Ele^.  R.  Co.  217  Mass.  496, 
105  N.  E.  616.  It  is  held  in  these  cases, 
under  a  statute  similar  to  ours,  that  failure 
to  register  an  automobile  is  a  cause  which 
directly  contributes  to  any  injury  received 
in  its  operation;  that  the  statute  was  ''in- 
tended  to  outlaw  unregistered  machines,  and 
to  give  them  ...  no  other  right  than 
that  of  being  exempt  from  reckless,  wanton, 
or  wilful  injury.  They  were  to  be  no  more 
travelers  than  is  a  runaway  horse"  (Dud- 
ley y.  Northampton  Street  R.  Co.  202  Mass. 
447,  supra;  that  "everything  in  the  con- 
duct of  the  operator  that  enters  into  the 
propulsion  of  the  vehicle  is  under  the  ban  of 
the  law.  In  going  along  the  way  .  .  . 
the  machine  is  an  outlaw.  The  operator,  in 
running  it  there  and  thus  bringing  it  into 
collision,  ...  is  guilty  of  conduct 
which  is  permeated  in  every  part  by  his 
disobedience  of  the  law"  (Chase  v.  New 
York  C.  &  H.  R.  R.  Co.  208  Mass.  158, 
supra;  that  "any  person  on  the  street  as 
an  occupant  of  the  automobile,  participat- 
ing in  the  movement  of  it,"  is  for  the  time 
being  a  trespass^  (Bourne  v.  Whitman, 
209  Mass.  155,  172,  35  L.R.A.(N.S.)  701, 
95  N.  E.  404,  408,  2  N.  C.  C.  A.  318).  It 
is  even  held  that  lady  passengers  who  ac> 
cept  the  courtesy  of  a  ride  in  such  an  au- 
tomobile, with  no  knowledge  of  the  matter 
of  registration,  do  so  "at  their  peril;"  that 
they  are  not  travelers,  but  trespassers,  and 
"unlawfully  upon  the  way,"  and  under  the 
same  disability  as  to  recovery  for  injuries 
received  as  the  owner  or  driver.  Feeley  v. 
Melrose,  205  Mass.  329,  27  L.R.A.(N.S.) 
1156,  137  Am.  St.  Rep.  445,  91  N.  E.  306. 
This  doctrine  wba  adopted  in  Massachusetts 
by  a  divided  court  (Dudley  v.  Northampton 
Street  R.  Co.  202  Mass.  443,  447,  23  L.R.A. 
(N.S.)  561,  89  N.  E.  25;  Bourne  y.  Whit- 
man, supra),  and  much  force  is  taken  from 
the  weight  of  these  cases  as  authority  by  a 
late  decision  that  "the  law  of  these  .  .  . 
cases  should  not  be  extended  to  the  pro- 
vision of  the  statute  requiring  every  opera- 
tor to  have  a  personal  license  to  operate 
the  car"  (Bourne  v.  Whitman,  209  Mass. 
172,  supra).  It  appears  to  us  the  weight 
of  argument,  aa  well  as  the  weight  of  au- 
thority, is  against  the  rule  of  the  Massa- 
chusetts cases,  and  in  accordance  with  the 
rule  we  have  above  laid  down. 

Rogers  v.  Greenwood,  14  Minn.  333,  Gil. 
256;  Bisbee  v.  McAllen,  39  Minn.  143,  39 
N.  W.  299,  and  Leuthold  y.  Stickney,  116 
Minn.  299,  39  L.R.A.(N.S.)  231,  133  N.  W. 
856,  Ann.  Cas.  1913B,  405,  are  plainly  dis- 
tinguishable from  the  case  at  bar.  They 
were  actions  upon  contract.  In  each  case 
the  illegalil^  in  question  consisted  in  the 
violation  of  some  statute  designed  to  pro- 
tect parties  making  such  contracts,  and  the 
L.R.A.1915D. 


defendant  in  the  action  was  within  the  class 
which  the  statute  was  designed  to  protect. 

An  ordinance  of  Duluth  provides  that 
before  any  person  shall  operate  a  motor  ve- 
hicle upon  the  streets  of  the  city,  he  must 
obtain  a  license  from  the  city.  Plaintiff 
had  no  such  license.  For  reasons  similar 
to  those  stated  above,  we  think  this  fact 
cannot  bar  recovery.  See  also,  Lindsay  v. 
Cecchi,  3  Boyce  (Del.)  133,  35  L.R.A.(N.S.) 
699,  80  Atl.  523,  1  N.  C.  0.  A.  88. 

Judgment  affirmed. 
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ELIZABETH  McM.  GODLEY 

V. 

CRANDALL  k  GODLEY  COMPANY  et  al. 

(212  N.  Y.  121,  105  N.  E.  818.) 

Corporation  —  action  by  minority  stock- 
holder to  compel  accountlns:  for 
money  distributed  to  employees. 

1.  A  minority  stockholder  may  maintain 
an  action  on  behalf  of  the  corporation  to 
compel  directors  to  account  for  money  which 
they  have  distributed  to  employees  under  the 
guise  of  dividends  upon  stoNzk  held  by  them, 
above  the  rate  of  dividend  declared  on  such 
stock,  in  accordance  with  the  amount  of 
stock  held,  and  not  of  services  rendered. 
Pleading  —  variance  —  absence  of  ob« 

Jectlon  ^  effect. 

2.  The  variance  caused  by  proof  without 
objection,  or  money  paid  employees  in  ad- 
dition to  that  paid  the  directors  themselves, 
in  an  action  to  compel  the  directors  to  ac- 
count for  money  paid  themselves,  may  be 
disregarded. 

Same  —  recovery  for  years  not  claimed. 

3.  Recovery  cannot  be  allowed  in  an  ac- 
tion to  compel  directors  of  a  corporation  to 
account  for  salaries  alleged  to  have  been 
illegally  paid  for  years  prior  to  the  time 
claimed  in  the  complaint  or  set  up  in  plain- 
tiff's evidence. 

Corporation  —  action  to  compel  direc- 
tors to  account  for  salary. 

4.  A  minority  stockholder  of  a  corpora- 
tion may  maintain  an  action  on  behalf  of 

Note.  —  Right  of  directors  to  vote  bonus 
to  officers  as  compensation  for  serV' 
ices. 

This  note  does  not  include  cases  where 
there  was  an  implied  contract  to  pay  for 
services,  and  the  resolution  fixing  the 
amount  was  passed  after  the  services  had 
been  rendered;  nor  cases  which  hold  that 
an  officer  cannot  recover  for  services  unless 
such  services  followed  a  by-law  or  resolu- 
tion authorizing  payment  therefor.  See,  for 
example,  Danville,  H.  &  W.  B.  R.  Co.  v. 
Kase,  41  W.  N.  C.  411,  39  Atl.  301;  Ellis 
v.  Ward,  137  111.  509,  25  N.  E.  630. 

For  ratification  of  acts  of  directors  by 


GODLEY  ▼  CRANDALL  &  GODLEY  CO. 


633 


the  corporation  to  compel  directors  to  ac-* 
count  for  salaries  voted  themselTes  out  of 
profits  for  services  already  performed. 

Same  —  ntlflOAtlon  of  acts. 

6.  The  majority  stockholders  of  a  corporar 
tion  who  have  received  preferential  payment 
out  of  profits  of  the  concern,  through  the 
acts  of  the  directors,  cannot  ratify  such  acts 
after  the  beginning  of  an  action  by  mi- 
nority stockholders  to  compel  the  directors 
to  account  for  the  money  so  misappro- 
priated. 

Same  —  services  against  interest  of  cor- 
poration. 

6.  Directors  of  a  corporation  may,  at  the 
suit  of  minority  stockholders,  be  compelled 
to  account  for  money  paid  one  of  the  of- 
ficers for  winding  up  the  business,  where 
the  required  majority  did  not  agree  to  dis- 
continue the  business,  and  the  services 
were  destructive  of  the  true  interests  of 
the  corporation. 

Same  ^  discontinuance  of  business  * 
exclusion  of  minority. 

7.  Majority  stockholders  cannot  vote  to 
discontinue  the  business  of  the  corporation 
for  the  purpose  of  turning  it  over  to  an- 
other corporation  and  excluding  minority 
stockholders  from  participation  therein. 


Same  —  closing  business  ^  duty  to  ac- 
count for  good  will. 

8.  Directors  of  a  corporation  who  attempt 
to  close  the  business  do  not  discharge  their 
fiduciary  duties  simply  by  accounting  for 
its  tangible  assets  if  it  possesses  a  valuable 
good  will. 

Same  ^  appropriation  of  good  will  -" 
accounting. 

9.  A  corporation  and  its  directors  who 
appropriate  the  good  will  of  another  cor- 
poration through  collusion  with  its  direct- 
ors, without  making  compensation  there- 
for may  be  compelled  to  account  for  its 
value  to  complaining  stockholders. 

Pleading  »  failure   to   give  notice   of 
claim  ^  right  to  recovery. 

10.  Directors  of  a  corporation  against 
whom  an  action  is  brought  to  compel  an 
accounting  of  funds  of  the  corporation  il- 
legally appropriated  by  them  should  not  be 
compelled  to  account  in  the  action  for  the 
expenses  of  defending  it,  if  they  had  no 
notice  of  such  claim  and  the  evidence  is 
meager  that  they  paid  the  expenses  out  of 
corporate  funds. 

Evidence  ^  consent  of  prior  stocl^liold- 
ers. 

11.  Upon  the  question  of  liability  of  di- 


vote  of  stockholders,  Including  those  who 
are  directors,  see  the  note  to  Russell  v. 
Henry  C.  Patterson  Go.  36  L.R.A.(N.S.) 
190. 

This  note  does  not  relate  to  public  cor- 
porations. 

Gratuitous  back  pay. 

The  directors  have  no  power  to  vote  gratu- 
itous back  pay  or  a  gratuity  to  an  officer 
or  director  of  the  corporation.  Voorhees  v. 
Mason,  246  111.  256,  91  N.  E.  1056  (direct- 
ors) ;  Maux  Ferry  Gravel  Road  Co.  v. 
Branegan,  40  Ind.  361  (directors) ;  Crichton 
V.  Webb  Press  Co.  118  La.  167,  67  L.R.A. 
76,  104  Am.  St.  Rep.  600,  36  So.  926  (di- 
rectors) ;  Jones  v.  Morrison,  31  Minn.  140, 
16  N.  W.  854  (officers);  Atlantic  City  & 
Suburban  Gas  &  Fuel  Co.  v.  Johnson,  81 
N.  J.  Eq.  351,  88  Atl.  163  ( manager) ;  Met- 
ropolitan Blev.  R.  Co.  V.  Kneeland,  120  N. 
Y.  136,  8  L.R.A.  253,  17  Am.  St.  Rep.  619, 
24  N.  E.  381  (president)  ;  Godlet  v.  CrAN- 
DALL  &  G.  Co.;  L^wis  v.  Matthews,  161  App. 
Div.  107,  146  N.  Y.  Supp,  424  (officers); 
Miller  v.  Crown  Perfumery  Co.  67  Misc. 
383,  109  N.  Y.  Supp.  760,  modified  on  an- 
other ground  in  125  App.  Div.  881,  110  N. 
Y.  Supp.  806  (officers) ;  State  ex  rel.  Atty. 
Gen.  V.  People's  Mut.  Ben.  Asso.  42  Ohio 
St.  579  (trustees)  ;  Accommodation  Loan  A 
Sav.  Fund  Asso.  v.  Stonemetz,  2.1  Pa.  634 
(director) ;  Ravenswood  &  S.  G.  R.  Co.  v. 
Woodyard,  46  W.  Va.  558,  33  S.  E.  285 
(president) ;  North  Eastern  R.  Co.  v.  Jack- 
son, 19  Week.  Rep.  198  (director) ;  Re  Pub- 
lishers' Syndicate,  6  Ont.  L.  Rep.  392  (di- 
rector). 

See  also  Blatchford  v.  Ross,  37  How.  Pr. 
110,  where  th?  court  refers  to  the  impro- 

Eriety   of    an    executive    committee   voting 
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themselves  grants  of  large  sums  for  past 
services. 

Directors  may  not  vote  themselves  prop- 
erty for  services  when  they  had  no  claim 
for  services  which  they  could  enforce  against 
the  company.  Voorhees  v.  Mason,  245  111. 
266,  91  N.  B.  1066,  supra.  They  may  not 
vote  back  salary  to  officers  for  services  gratu- 
itously performed.  Miller  v.  Crown  Pcr- 
fumeiy  Co.  67  Misc.  383,  109  N.  Y.  Supp. 
760,  modified  on  another  ground  in  125  App. 
Div.  881,  110  N.  Y.  Supp.  806. 

Where  directors  allowed  compensation  to 
an  officer  for  past  services  which  did  not 
call  for  compensation  under  the  law  when 
rendered,  it  was  held  that  they  had  no  au- 
thority to  charge  the  assets  for  a  debt  where 
there  was  no  debt;  that  their  action  was 
ultra  vires,  Ravenswood  &  S.  G.  R.  Co.  v, 
Woodyard,  46  W.  Va.  668,  33  S.  E.  285,  su- 
pra, where  the  decision,  however,  takes  the 
broad  ground  that  a  by-law  or  resolution 
preceding  the  services  is  required,  and 
where  there  was  also  a  statute  providing 
that  "there  shall  be  no  compensation  for 
services  rendered  by  the  president  or  any 
director,  unless  it  be  allowed  by  the  stock- 
holders." 

An  issuance  of  an  order  for  compensa- 
tion for  past  services  of  directors  gives  no 
validity  to  the  claim,  which,  being  without 
legal  or  binding  force  or  obligation  before 
its  allowance  by  the  directors,  and  before 
the  issuing  of  an  order,  remains  so  after- 
ward. Maux  Ferry  Gravel  Road  Co.  v, 
Branegan,  40  Ind.  361,  supra. 

Wlierc  the  manager  of  a  corporation 
served  with  an  express  agreement  that  he 
was  to  be  paid  no  compensation,  the  board 
had  no  power  thereafter  to  allow  him  com- 
pensation for  his  services.    Atlantic  City  & 
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rectors  of  a  corporation  for  distributing 
funds  among  themselves  as  salaries,  evi- 
dence is  not  admissible  that  the  predecessor 
of  the  complaining  stockholder  consented  to 
i^uch  practice,  if  his  consent  related  to  a 
predecessor  of  the  corporation  with  respect 
to  which  complaint  is  made,  at  a  time  when 
there  was  no  attempt  at  discrimination  be- 
tween shareholders. 

Corporations  ^  liability  of  directors  un- 
der resolutions  adopted  before  their 
election. 

12.  Directors  of  a  corporation  may  be 
compelled  to  account  for  money  improperly 
paid  out  with  their  consent  while  they  were 
directors,  although  the  payments  were 
made  under  resolirtions  adopted  before  they 
became  such. 

(June  9,  1914.) 


GROSS  APPEALS  from  a  judgment  of 
the  Appellate  Division  of  the  Supreme 
Ck>urt,  First  Department,  modifying  a  judg- 
ment of  a  SpeciaL  Term,  Pwrt  VI.,  for  New 
York  County,  in  plaintiff's  favor,  in  an  ac- 
tion brought  to  recover  certain  moneys  and 
the  value  of  certain  property  alleged  to 
have  been  fraudulently  misappropriated  by 
defendants.    Modified  and  affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Decker,  Allen,  &  Storm  and 
Edgar  T.  Brackett,  for  defendants: 

The  discontinuance  of  the  business  was 
not  fraudulent.  Under  the  circumstances 
the  stockholders  had  a  legal  right  to  de- 
cline to  re-establish  the  business;  and  the 
judgment  is  erroneous  in  awarding  any  re- 


Suburban  Gas  &  Fuel  Co.  v.  Johnson,  81  N. 
J.  £q.  351,  88  Atl.  163,  supra. 

A  mere  moral  obligation  or  gratuitous 
service  performed  by  a  party  in  the  line  of 
his  legal  duty  and  in  an  exuberance  of  good 
faith  imposes  no  legal  obligation  which  the 
board  of  directors  have  any  right  to  turn 
into  an  actual  obligation.  Accommodation 
Iioan  &  Sav.  Fund  Asso.  v.  Stonemetz,  29 
Pa.  534,  supra,  where  there  was  an  attempt 
to  compensate  a  director  of  a  loan  associa- 
tion for  past  services.  But  the  court  placed 
its  decision  further  on  the  ground  that  a 
director  as  such  ought  not  to  be  compen- 
sated ;  that  if  he  wished  to  enter  the  employ- 
ment of  the  corporation,  he  ought  to  resign 
and  enter  as  any  other  man,  unless  the  stat^ 
ute  creating  the  corporation  provided  for 
compensation  for  directors. 

A  mutual  life  insurance  company  has  no 
authority  to  contract  to  give  a  pension  to 
the  retiring  president  in  recognition  of  his 
past  services  and  of  his  agreement  to  serve 
the  company  in  the  future  in  an  advisor v 
capacity  as  far  as  his  strength  and  healtn 
permit,  where  the  true  consideration  for  the 
pension  was  the  idea  of  compensating  him 
for  his  past  services  beyond  what  his  salary 
had  already  been.  Beers  v.  New  York  L. 
Ins.  Co.  66  Hun,  75,  20  N.  Y.  Supp.  788. 
But  it  was  further  held  that  under  the 
charter  the  trustees  had  no  power  to  make 
a  perpetual  contract. 

Where  a  railroad  company  in  recognition 
of  the  services  of  a  director  in  getting  sub- 
scriptions for  the  capital  stock,  performed 
before  the  complete  organization  of  the  com- 
pany, passed  a  resolution  that  he  and  his 
family  should  ride  free  during  his  life,  it 
was  held  that  the  company  might  rescind 
the  resolution  as  this  was  a  mere  gratuity. 
New  York  &  N.  H.  R.  Co.  v.  Ketchum,  27 
Conn.  170. 

In  Re  Dr.  Voorhees  Awning  Hood  Co.  187 
Fed.  611,  modified  on  other  grounds  in  110 
C.  C.  A.  215,  188  Fed.  425,  it  was  held  that 
the  president  of  a  company  had  no  right  to 
commission  on  sales,  either  of  stock  or  of 
material,  except  as  there  was  a  distinct 
agreement  to  that  effect,  which  was  not 
shown. 
L.R.A.1915D. 


See  also  Martindale  v.  Wilson-Cass  Co. 
134  Pa.  348,  19  Am.  St.  Rep.  706,  19  Atl. 
680,  holding  that  a  president  and  director 
of  a  corporation  cannot  recover  for  services 
rendered  to  the  corporation  performed  in 
his  capacity  as  director  or  as  president, 
where  he  claims  in  excess  of  the  regular 
salary  as  president,  it  not  appearing,  how- 
ever, whether  the  board  had  made  any  reso- 
lution on  the  subject  or  not. 

In  Blair  v.  Telegram  Newspaper  Co.  172 
Mass.  201,  51  N.  E.  1080,  it  was  held  that 
a  director  and  officer  who  had  taken  an  ex- 
cess of  salary  for  many  years,  and  then  pro- 
cured a  vote  of  the  board  of  directors  rati- 
fying it,  must  answer  a  bill  to  compel  him 
to  restore  the  money,  the  court  not  passing 
on  the  merits. 

It  would  appear  by  the  foregoing  case  of 
Voorhees  v.  Mason,  245  111.  256,  91  N.  E. 
1056,  that  it  is  still  the  general  rule  in  Illi- 
nois that  directors  may  not  vote  gratuities, 
notwithstanding  the  case  of  Rosehill  Ceme- 
tery Co  V.  Dempster,  223  lU.  567,  79  N.  E. 
276,  where  a  stockholder  employed  by  a 
syndicate  of  stockholders  rendered  great 
services  to  the  corporation  at  a  time  when 
it  had  no  board  of  managers  in  control,  and 
was  afterward  compensated  by  a  vote  of  a 
board  of  managers  for  his  services,  before 
which  time,  however,  he  had  been  chosen 
treasurer  with  a  salary.  The  court  held 
that  his  services  were  begun  before  he  was 
an  officer,  and  were  without  the  scope  of 
his  duties  as  officer,  and  that  the  board  of 
managers  had  a  right  to  pass  the  resolution 
compensating  him,  but  it  would  seem  to  be 
at  least  doubtful  whether  he  had  any  right 
of  compensation  against  the  corporation  as 
such  prior  to  the  vote  of  the  board  of  man- 
agers. The  court  said:  "The  rule  .  .  . 
which  prohibits  the  payment  to  an  officer  of 
a  corporation  for  services,  except  where  a 
by-law  or  a  resolution  provides  for  such 
compensation  before  the  services  were  ren- 
dered, has  no  application  to  any  other  agent 
whom  the  corporation  may  employ  in  good 
faith  and  for  a  legitimate  purpose;  nor  does 
it  apply  to  an  officer  respecting  duties  not 
devolving  on  him  by  virtue  of  the  office 
held." 
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covery  on  account  of  the  loss  of  good  will, 
trademarks  or  tradenames. 

Skinner  v.  Smith,  134  N.  Y.  240,  31  N.  E. 
911 ;  Farmers*  Loan  &  T.  Co.  v.  Chicago,  P. 
&  S.  R.  Co.  163  U,  S.  31,  41  L.  ed.  60,  16 
Sup.  Ct.  Rep.  917;  Gamble  v.  Queens 
County  Water  Co.  123  N.  Y.  91,  9  L.R.A. 
527,  25  N.  E.  201;  United  States  Steel 
Corp.  V.  Hodge,  64  N.  J.  Eq.  807,  60  L.R.A. 
742,  64  Atl.  1;  Leslie  v.  Lorillard,  110  N. 
Y.  519,  1  L.R.A.  456,  18  N.  E.  363;  Con- 
tinental Ins.  Co.  V.  New  York,  N.  H.  &  H. 
R.  Co.  103  App.  Div.  282,  93  N.  Y.  Supp. 
27,  affirmed  in  187  N.  Y.  225,  79  N.  E. 
1026;  Wallace  v.  Long  Island  R.  Co.  12 
Hun,  460;  Flynn  v.  Brooklyn  City  R.  Co. 
158  N.  Y.  493,  53  N.  E.  520;  Royal  Bak- 
ing Powder  Co.  v.  Raymond,  70  Fed.  376; 


Atlantic  Mill  Co.  v.  Robinson,  20  Fed.  217 ; 
Dietz  V.  Horton  Mfg.  Co.  96  C.  C.  A.  41, 
170  Fed.  865;  Bulte  v.  Igleheart  Bros.  70 
C.  C.  A.  76,  137  Fed.  498. 

If  the  "additional  salaries"  were  in  fact 
dividends  in  which  the  plaintiff  was  not  per- 
mitted to  share,  the  judgment  directing 
their  repayment  is  erroneous  because  the 
payment  of  a  dividend  to  some  stockholders 
and  not  to  all,  is  not  an  injury  to  the  cor- 
poration. 

Kavanaugh  v.  Commonwealth  Trust  Co. 
181  N.  Y.  121,  73  N.  E.  562;  Peckham  v. 
Van  WagenMi,  83  N.  Y.  40,  38  Am.  Rep. 
392. 

If  the  payments  were  in  fact  salaries,  the 
plaintiff  has  not  shown,  and  the  court  has 
not  found,  that  their  payment  constituted 


Reference  may  be  made  to  a  number  of 
other  cases  where  the  disallowance  of  back 
pay  was  supportable  on  other  grounds,  as — 

— where  the  directors  present  when  back 
pay  was  voted  to  the  president  were  him- 
selSf,  his  son,  and  the  secretary,  who  was  a 
mere  clerk.  Doe  v.  Northwestern  Coal  & 
Transp.  Co.  78  Fed.  62; 

— where  the  secretary  and  treasurer  pro- 
cured the  election  of  his  son  as  director,  and 
induced  his  son  and  the  other  director  to 
vote  back  pay  to  such  secretary  and  treas- 
urer, Monmouth  Invest.  Co.  v.  Means,  80 
C.  C.  A.  527,  151  Fed.  159; 

— where  the  court  disallowed  compensa- 
tion or  salary  voted  by  directors  to  those  of 
them  who  were  officers  for  their  services  for 
the  past  year,  on  Uie  ground  that  the  serv- 
ices were  not  proven  satisfactorily.  Graves 
V.  Mono  Lake  Hydraulic  Min.  Co.  81  Cal. 
303,  22  Pac.  665; 

— ^where  the  court  held  that  it  was  il- 
legal for  the  president  of  a  company  to  vote 
to  ratify  his  act  in  taking  a  larger  amount 
for  salary  than  he  was  entitled  to,  his  vote 
being  necessary  to  pass  the  ratifying  reso- 
lution. Ward  v.  Davidson,  80  Mo.  445,  1  S. 
W.  846; 

— where  the  treasurer's  vote  was  neces- 
sary to  pass  the  resolution  for  more  than 
his  agreed  pay,  and  the  court  seems  to  have 
considered  the  vote  void  for  this  reasqn,  and 
also  because  the  officer  could  not  have  en- 
forced his  claim  against  the  corporation, 
Butts  V.  Wood,  37  N.  Y.  317. 

In  Kleinschmidt  v.  American  Min.  Co.  49 
Mont.  7,  139  Pac.  785,  where  it  was  held 
that  the  board  of  directors  had  no  power  to 
ratify  the  taking  of  money  as  compensation 
by  the  secretary,  who  was  a  member  of  the 
board,  although  he  did  not  vote  on  the  reso- 
lution, the  court  seems  to  proceed  both  up- 
on the  theory  that  the  court  had  no  power 
to  recompense  a  secretary  who  was  also  a 
director,  except  by  prearrangement,  and  al- 
so upon  the  theory  that  there  was  no  ex- 
press or  implied  contract  in  the  case. 

In  Sears  v.  Kings  County  Elev.  R.  Co. 
152  Mass.  151,  9  L.R.A.  117,  25  N.  E.  98, 
where  a  verdict  for  an  officer  against  the 
corporation  was  set  aside  on  other  grounds, 
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the  court  did  npt  in  terms  advert  to  the  cir- 
cumstance that  the  resolution  on  which  the 
action  was  brought  related  to  services  prior 
to  the  passage  of  the  resolution  as  well  as 
to  those  in  the  future,  it  being  considered 
that  the  resolution  was  not  an  absolute  con- 
tract, but  only  a  tentative  one  under  cer- 
tain circumstances. 

In  Carr  v.  Kimball,  153  App.  Div.  825, 
139  N.  Y.  Supp.  253,  it  was  probably  held 
that  officers  should  not  vote  themselves 
back  salaries  when  the  salaries  they  are  al- 
ready receiving  are  excessive;  but  this  fea- 
ture of  the  case  was  comparatively  insignifi- 
cant and  does  not  seem  to  be  very  clearly 
brought  out. 

In  McConnell  v.  Combination  Min.  &  Mill. 
Co.  30  Mont.  239,  104  Am.  St.  Rep.  703,  76 
Pac.  194,  s.  c.  subsequent  hearing  in  31 
Mont.  563,  79  Pac.  248,  the  question  seems 
to  have  turned  chieHy  on  the  vice  of  voting 
fox  one's  own  salary. 

—statements  of  the  rule. 

In  State  ex  rel.  Atty.  Gen.  v.  People^s  Mut. 
Ben.  Asso.  42  Ohio  St.  579,  supra,  the  court 
said:  *^The  new  members  of  the  association 
had  a  right  to  assume  that  the  sums  appro- 
priated and  paid  by  and  to  the  trustees  as 
for  their  services  in  former  years  were  in 
full  compensation  therefor,  and  this  scheme 
of  voting  back  pay  to  themselves,  by  the 
trustees,  cannot  be  justified  by  the  most  lib- 
eral construction  of  the  statute  under  which 
the  defendant  was  chartered." 

In  Jones  v.  Morrison,  31  Minn.  140,  16  N. 
W.  854,  supra,  the  court,  in  holding  that  a 
voting  of  back  pay  by  directors  to  some  of 
their  number  as  officers,  either  in  excess  of 
a  fixed  salary  or  in  a  case  where  there  had 
been  an  understanding  that  there  should  be 
no  compensation,  is  void  and  a  mere  gratu- 
ity, said:  "The  corporation  owed  them 
nothing;  therefore  was  under  no  legal  or 
moral  obligation  to  pay  them  any  part  of 
the  sums  so  appropriated  to  them.  If  such 
a  transaction  is  to  be  sustained, — if  the 
directors  can  legally,  upon  such  pretexts, 
appropriate  to  themselves  the  corporate 
funds, — ^then  the  rights  and  interests  of  a 
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an  injury  to  the  corporation,  or  that  any 
reason  exists  why  the  corporation  ought  to 
require  the  money  to  be  restored. 

Hirsch  v.  Jones,  115  App.  Div.  156,  100 
N.  Y.  Supp.  687,  appeal  dismissed  in  191 
N.  Y.  195,  83  N.  E.  786;  MacNaughton  v. 
Osgood,  41  Hun,  109,  reversed  in  114  N. 
Y.  574,  21  N.  E.  1044;  McNab  v.  McNab 
&  H.  Mfg.  Co.  §2  Hun,  18,  16  N.  Y.  Supp. 
448;  Metropolitan  Elev.  R.  Co.  v.  Manhat- 
tan R.  Co.  14  Abb.  N.  C.  103;  Miller  v. 
Crown  Perfumery  Co.  57  Misc.  383,  109  N. 
Y.  Supp.  760;  Jacobson  v.  Brooklyn  Lum- 
ber Co.   184  N.  Y.   162,   76  N.   E.   1075. 

There  being  no  actual  fraud  shown  in 
the  payment  of  the  salaries,  regular  or  spe- 
cial, and  it  not  being  shown  that  they  were 
excessive,   the  corporation   had   a  right  to 


ratify  their  payment,  and  the  same  directors 
who  benefited  by  the  payments  had  a  right 
to  vote  their  stock  in  favor  of  such  rati- 
fication. 

Continental  Ins.  Co.  v.  New  York  &  H. 
R.  Co.  187  N.  Y.  226,  79  N.  E.  1026;  Lil- 
lard  V.  Oil,  Paint  &  Drug  Co.  70  N.  J.  Eq. 
197,  56  Atl.  254,  58  Atl.  188 ;  United  States 
Steel  Corp.  v.  Hodge,  64  N.  J.  Eq.  807,  60 
L.R.A.  742,  54  Atl.  1;  North  West  Transp. 
Co.  v.  Beatty,  L.  R.  12  App.  Cas.  589,  60 
L.  J.  P.  C.  N.  S.  102,  57  L.  T.  N.  S.  426, 
36  Week.  Rep.  647;  Macdougall  v.  Gard- 
iner, L.  R.  1  Ch.  Div.  13,  45  L.  J.  Ch.  N. 
S.  27,  33  L.  T.  N.  521,  24  Week.  Rep. 
118;  Cook,  Corp.  4th  ed.  §  662;  Foss  v. 
Harbottle,  2  Hare,  461. 

The  payment  of  the  salaries  and  the  di^ 


stockholder  rest  on  a  very  precarious  foot- 
ing," the  court  stating  further  that  the  au- 
thority of  directors  "does  not  extend  to 
dividing  the  property  of  the  corporation 
among  themselves,  nor  giving  it  to  others." 

In  National  Loan  &  Invest.  Co.  v.  Rock- 
land Co.  36  C.  C.  A.  370,  94  Fed.  335,  in 
holding  that  the  president  of  a  corporation 
was  entitled  to  compensation  voted  him  by 
the  board  of  directors  under  an  implied  con- 
tract, the  court  said,  inter  alia:  "OflBcers 
of  a  corporation  who  are  also  directors,  and 
who  witnout  any  agreement,  express  or  im- 
plied, with  the  corporation  or  its  owners,  or 
their  representatives,  have  voluntarily  ren- 
dered their  services,  can  recover  no  back 
pay  or  compensation  therefor.* 

In  Metropolitan  Elev.  R.  Co.  v.  Kneeland, 
320  N.  Y.  134,  8  L.TI.A.  253,  17  Am.  St.  Rep. 
619,  24  N.  E.  381,  it  appeared  that  a  resolu- 
tion was  passed  by  the  board  of  directors 
that  the  president  should  be  paid  a  salary 
of  $25,000  per  annum  from  the  time  of  his 
election  as  such,  and  by  a  separate  resolu- 
tion it  was  resolved  that  the  president 
might  issue  notes  of  the  corporation  for  his 
salary,  under  which  nearly  two  years  ar- 
rears of  salary  were  paid  by  way  of  promis- 
sory notes  of  the  corporation.  In  holding 
that  the  directors  who  voted  for  the  second 
resolution  were  liable  for  the  notes,  and 
that  those '  who  voted  for  the  first  resolu- 
tion, while  it  was  wrongful,  were  not  so 
liable,  unless  they  also  voted  for  the  second 
resolution,  the  court  said:  **They  had  no 
power,  express  or  implied,  to  pass  that  reso- 
lution, or  its  predecessor,  which  provided 
a  salary  for  the  president.  They  could  not 
thus  give  away  the  property  of  the  corpora- 
tion. They  could  not  bind  the  stockholders 
by  voting  to  appropriate  the  assets  df  the 
company  to  an  illegal  purpose. 
Their  action,  as  admitted  on  the  record,  was 
a  violation  of  their  duty  as  directors,  a 
breach  of  trust,  and  a  fraud  upon  the  plain- 
tiff." 

There  are  some  cases  upon  gratuities  to 
servants  or  employees  which  are  interest- 
ing in  this  connection. 

In  Cyclists'  Touring  Club  v.  Hopkinson, 
[1910]  1  Ch.  179,  it  was  held  that  a  club 
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might  pay  an  annuity  to  a  former  "secre- 
tary" who  was  probably  a  mere  employee,  the 
memorandum  of  the  association  providing: 
"Nothing  herein  contained  shall  prevent 
the  payment  in  good  faith  of  remunera- 
tion to  any  officers  or  servants  of  the  club, 
or  to  any  member  of  the  club  or  other 
person  in  return  for  any  services  actually 
rendered  to  the  club*"  The  court  said: 
"In  my  opinion,  in  promoting  the  objects 
of  a  club  such  as  the  present  one,  it  is 
most  desirable  to  encourage  faithful  serv- 
ice amongst  the  officers  and  servants.  This 
is  a  club  with  some  20,000  members,  and 
it  must  obviously  rely  in  great  measure 
upon  the  services  of  its  employees.  It  is  of 
as  much  importance  to  a  club  as  to  a  trad- 
ing company  to  be  able  to  hold  out  such 
inducements  to  officers  and  servants  as  will 
secure  the  best  assistance.  ...  In  my 
opinion,  the  payment  to  a  retired  servant 
of  the  club  by  way  of  an  annuity,  or  by  way 
of  pension,  or  by  way  of  gratuity,  is  with- 
in the  powers  of  the  club  as  being  a  pay- 
ment in  furtherance  of  the  best  objects  of 
the  club.  The  fact  that  the  payment  is 
made  by  way  of  gratuity,  and  not  under  any 
legal  liability,  does  not  make  it  a  payment 
outside  the  objects  of  the  club.  . 
Under  the  head  of  a  payment  for  services 
actually  rendered,  a  gratuity  in  respect  of 
past  long  and  faithful  services  may  be 
awarded." 

In  Hampson  v.  Price's  Patent  Candle  Co. 
24  Week.  Rep.  754,  45  L.  J.  Ch.  N.  S.  437, 
34  L.  T.  N.  S.  711,  it  was  held  that  the 
directors  had  the  power  to  give  a  gratuity 
of  one  week's  wages  to  workmen  at  the  end 
of  the  year,  as  it  was  reasonable  thus  to 
encourage  the  workmen  to  increased  exer- 
tion. 

— compromise. 

Back  pay  allowed  in  a  compromise  of 
other  disputes  may  be  supported  although 
it  was  not  earned.  Thus,  in  Jones  v.  John- 
son, 86  Ky.  630,  6  S.  W.  582,  it  was  held 
that  the  directors  of  a  bank,  having  re- 
moved the  cashier,  upon  making  a  settle- 
ment with  him  to  secure  his  overdrafts  to 
the  bank,  had  a  right  to  allow  him  some- 
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continuance  of  the  business  were  acts  of  in- 
ternal management,  neither  fraudulent  in 
fact,  nor  ultra  virea,  which  have  been  ap- 
proved by  a  majority  of  the  stockholders, 
and  the  plaintiff,  a  minority  stockholder, 
cannot  call  them  into  question. 

Metropolitan  Elev.  K.  Go.  v.  Manhattan 
R.  Go.  14  Abb.  K.  G.  103;  Continental  Ins. 
Go.  V.  New  York  &  H.  R,  Co.  103  App.  Div. 
282,  93  N.  Y.  Supp.  27,  affirmed  in  187  N. 
Y.  225,  79  N.  E.  1026;  Leslie  v.  Lorillard, 
110  N.  Y.  619,  1  L.R.A.  456,  18  N.  E.  363; 
Gamble  v.  Queens  County  Water  Co.  123  N. 
y.  91,  9  L.R.A.  527,  26  N.  E.  201;  Flynn 
V.  Brooklyn  City  R.  Co.  9  App.  Div.  269, 
41  N.  Y.  Supp.  566,  affirmed  in  158  N.  Y. 
493,  63  N.  E.  520;  Wallace  v.  Long  Island 
R.  Co.  12  Hun,  460;  Gardner  v.  Butler,  30 


N.  J.  Eq.  702;  Lillard  v.  Oil,  Paint  A  Drug 
Go.  70  K.  J.  Eq.  197,  56  Atl.  264,  58  Atl. 
188;  North  West  Transp.  Co.  v.  Beatty,  L. 
R.  12  App.  Cas.  589,  50  L.  J.  P.  C.  N.  S. 
102,  67  L.  T.  N.  S.  426,  56  Week.  Rep.  647 ; 
Barnes  v.  Brown,  80  N.  Y.  627. 
Messrs.  King  &  Ostrarn,  for  plaintiff: 
The  defendant,  Lyman  F.  Pettee,  and  his 
codirectors  of  the  defendant  Grandall  & 
Godley  Company,  occupied  an  unusually  re- 
sponsible trust  relationship,  not  only 
toward  the  corporation,  but  toward  this 
plaintiff. 

Ervin  v.  Oregon  R.  &  Nav.  Co.  23  Blatchf. 
617,  27  Fed.  630;  Farmers'  Loan  &  T.  Co. 
V.  New  York  &  N.  R.  Co.  150  N.  Y.  410, 
34  L.R.A.  76,  65  Am.  St.  Rep.  689,  44  N.  E. 
1043;  Wheeler  v.  Abilene  Nat.  Bank  Bldg. 


thing  for  compensation  for  past  services  to 
which  he  was  not  entitled,  it  being  done  in 
good  faith  and  for  the  purposes  of  protect- 
ing the  bank,  and  in  the  discretion  of  the 
directors,  to  obtain  a  settlement  and  to  pre- 
vent an  exposure  under  which  the  bank 
might  have  lost  a  part  of  its  securities. 

— de  minimis. 

In  Russell  v.  Henry  C.  Patterson  Co.  232 
Pa.  113,  36  L.I^.A.(N.S.)  199,  81  Atl.  136, 
where  there  was  a  small  question  in  the 
case  whether  the  salaries  for  a  year  had 
been  fixed  by  resolution  to  begin  some  eight 
days  before  the  time  of  the  resolution,  the 
court  thought  it  was  not  very  clear  that 
any  salaries  had  been  taken  for  these  few 
days,  but  if  so,  that  the  principle  of  de 
fninimis  might  apply. 

It  mav  be  noted  that  in  Francis  v.  Brig- 
ham-Hopkins  Co.  108  Md.  233,  70  Atl.  95, 
where  the  annual  meeting  of  a  corporation 
and  the  first  meeting  of  its  directors  were 
held  in  August,  and  the  fiscal  year  began  in 
July,  it  was  held  t!iat  the  provision  in  the 
by-laws  that  the  salaries  were  to  be  fixed 
before  the  officers  were  appointed  was  not 
mandatory,  as  the  meeting  of  the  board  for 
the  fixing  of  the  salaries  did  not  occur  until 
a  month  after  the  beginning  of  the  fiscal 
year  of  the  company. 

^-estoppel. 

In  Klein  v.  Independent  Brewing  Asso.  231 
111.  694,  83  N.  E.  434,  it  was  held  that  while 
the  increasing  of  a  salary  nearly  at  the  end 
of  the  year  to  cover  the  period  of  the  whole 
year  was  illegal,  and  a  vote  by  the  board 
of  directors  was  illegal  for  that  purpose,  a 
director  who  had  afterward  participated  for 
a  considerable  time  in  the  directors'  meet- 
ings, and  had  not  raised  any  objection  for 
a  long  period,  was  estopped  from  objecting. 

— miscellaneous. 

Directors  who,  by  a  void  resolution,  vote 
themselves  compensation  for  services,  are  es- 
topped by  the  resolution  although  the  cor- 
poration is  not  bound  by  it;  that  is  to  say, 
LR.A.3915D. 


they  may  not  claim  that  they  are  entitled 
to  more  for  their  services  than  the  amount 
named  in  the  resolution.  Voorhees  v. 
Mason,  246  111.  256,  91  N.  £.  1056. 

In  McNulta  v.  Com  Belt  Bank,  164  III. 
427,  56  Am.  St.  Rep.  203,  45  N.  E.  954,  « 
resolution  to  pay  the  president  a  bonus  or 
percentage  as  compensation  for  certain  il- 
legal services  was  held  void,  but  in  so  far 
as  the  payment  had  been  made  the  corpo- 
ration was  not  allowed  to  recover  back  the 
amount  paid  on  the  ground  of  in  pari  de- 
licto. 

Presents  made  to  a  director  b^  the  board 
when  the  company  is  hopelessly  m  debt  can- 
not be  approved.  Re  Newman  [1895]  1  Ch. 
674|  64  L.  J.  Ch.  N.  S.  407,  12  Reports,  228, 
72  L.  T.  N.  S.  697,  43  Week.  Rep.  483,  2 
Manson,  267. 

A  vote  of  an  executive  committee  of  the 
directors,  allowing  a  gratuity  to  each  of  the 
only  two  who  were  present,  as  the  result  of 
an  illegal  and  fraudulent  combination  be- 
tween them,  is  void.  Gale  v.  Canada,  A.  & 
P.  S.  S.  Co.  109  C.  C.  A.  428,  187  Fed.  598. 

The  board  of  directors  may  not  make  a 
contract  with  an  agent  by  which  it  agrees 
in  case  of  discharging  him  to  pay  three 
months  salary,  or,  in  case  of  his  dismissal 
for  any  cause  within  a  certain  number  of 
yeiEirs,  for  which  the  contract  was  alleged 
to  have  appointed  him,  to  give  him  a  cer- 
tain amount  of  stock  of  the  company  which 
he  otherwise  would  have  received  as  part 
pay,  where  the  statute  provides  that  the 
board  of  directors  of  a  West  Virginia  cor- 
poration, which  defendant  was,  "may,  sub- 
ject to  the  provisions  of  the  law  and  the 
by-laws,  appoint  such  officers  and  agents 
of  the  corporation  as  they  may  deem  proper. 
.  .  .  The  officers  and  agents  so  appointed 
shall  hold  their  places  during  the  pleasure 
of  the  board."  Wright  v.  Warren  Bros.  Co. 
122  G.  C.  A.  603,  204  Fed.  231. 

Where  a  proposed  president  of  a  new  com- 
pany asked  that  he  be  given  a  block  of 
stock  to  place  him  on  the  same  basis  with 
the  other  directors,  and  this  was  agreed  to, 
and  the  stock  that  he  afterward  received  in 
this  behalf  was  stock  which  the  originators 
of  the  company  had  wrongfully  appropri- 
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Co.  159  Fed.  391,  16  L.R.A.(N.S.)  892,  89 
C.  C.  A.  477,  14  Ann.  Gas.  917;  Bosworth 
V.  Allen,  168  N.  Y.  167,  66  L.R.A.  751,  85 
Am.  St.  Rep,  667,  61  N.  E.  163 ;  Flynn  V. 
Brooklyn  City  R.  Co.  158  N.  Y.  493,  63 
N.  E.  520;  Sage  v.  Culver,  147  N.  Y.  241, 
41  N.  E.  513;  Columbia  Nat.  Sand  Dredg- 
ing Co.  V.  Washed  Bar  Sand  Dredging  Co. 
138  Fed.  710. 

The  so-called  additional  salaries  which 
the  defendants  voted  to  themselves,  and 
which  the  defendant  Lyman  F.  Pettee  di- 
rected to  be  paid,  and  which  were  paid  ac- 
cordingly, were  illegal  and  fraudulent,  and 
the  defendants  should  account  for  and  pay 
over  the  same  to  the  Crandall  &  Godley 
Company,  with  interest  thereon. 

Jacobson  v.  Brooklyn  Lumber  Co.  184 
N.  Y.  152,  76  N.  E.  1075;  Miller  v.  Crown 
Perfumery  Co.  57  Misc.  383,  109  N.  Y. 
Supp.  760;  Butts  v.  Wood,  37  N.  Y.  318; 
Gardner  v.  Ogden,  22  N.  Y.  332,  78  Am. 
Dec.  192;  Davids  v.  Davids,  135  App.  Div. 
206,  120  N.  Y.  Supp.  350. 

It  is  the  duty  of  officers  and  directors  of 
a  corporation   to  continue  the  corporation 


for  the  purposes  and  life  given  to  it  by  its 
cliarter. 

Abbot  V.  American  Hard  Rubber  Co.  33 
Barb.  583;  People  v.  Ballard,  134  N.  Y. 
269,  17  L.R.A.  737,  32  N.  E.  64. 

The  trial  court  properly  held  the  defend- 
ants liable  for  the  value  of  the  good  will 
of  the  defendant  Crandall  &  Godley  Com- 
pany. 

Mitchell  V.  Read,  84  N.  Y.  656;  Re  Silk- 
man,  121  App.  Div.  202,  105  N.  Y.  Supp. 
872;  White  Corbin  A  Co.  v.  Jones,  79  App. 
Div.  873,  79  N.  Y.  Supp.  683;  Freeman  v. 
Freeman,  86  App.  Div.  110,  83  N.  Y.  Supp. 
478;  Dougherty  v.  Van  Nostrand,  Hoffm. 
Ch.  68;  Dayton  v.  Wilkes,  17  How.  Pr.  510; 
Slater  v.  Slater,  78  App.  Div.  449,  80  N. 
Y.  Supp.  363. 

Miller,  J.,  delivered  the  opinion  of  the 
court : 

This  is  a  representative  action  by  the 
plaintiff  as  stockholder  of  the  defendant 
Crandall  &  Godley  Company  to  compel  its 
officers  to  account  for  the  wrongful  diver- 
sion  of  its  money  and  property  to  them- 


ated  to  their  own  use,  it  was  held  that  after 
he  discovered  this  fact  he  ought  to  surren- 
der the  stock,  which  was  not,  however,  given 
to  him  for  his  salary  as  such,  as  his  salary 
was  otherwise  proviaed  for.  Paducah  Land, 
Coal  &  I.  Co.  V.  Hayes,  15  Ky.  L.  Rep.  617, 
24  S    W    237 

InReed  v.  Hayt,  109  N.  Y.  669,  17  N.  E. 
418,  stock  was  issued  to  the  president  of  a 
corporation  ostensibly  in  consideration  of 
advances  which  he  had  made  to  the  corpo- 
ration and  of  his  services  as  president, 
where  it  appeared  that  he  had  never  claimed 
any  compensation  for  his  services.  The 
case  as  stated  is  somewhat  obscure,  but 
the  court  seemed  to  hold  that  the  transac- 
tion was  legal  as  the  amount  advanced  was 
a  good  consideration. 

In  Re  Schaefer,  66  App.  Div.  378,  73  N. 
Y.  Supp.  57,  affirmed  in  171  N.  Y.  686,  64 
N.  E.  1126,  the  division  of  extra  compensa- 
tion between  officers  is  evidenced  by  the 
facts  set  forth  in  the  report,  but  the  prob- 
ability is  that  all  that  was  decided  in  the 
case  was  that  the  surrogate  had  no  juris- 
diction to  determine  the  question. 

Salaries  of  officers  varying  with  profits. 

There  seems  to  be  no  question  raised  in 
the  books  but  that  an  officer  of  a  corpora- 
tion may  be  paid  a  percentage  of  the 
profits.  Such  a  circumstance  is  treated  as 
a  matter  of  course.  Loewer  v.  Lonoke  Rice 
Mill.  Co.  ni  Ark.  62,  161  S.  W.  1042; 
Butts  V.  Wood,  37  N.  Y.  317;  Young  v. 
United  States  Mortg.  &  T.  Co.  214  N.  Y. 
279,  108  N.  E.  418,  reversing  156  App.  Div. 
515,  141  N.  Y.  Supp.  364;  Lummis  i  Co. 
v.  Devine,  9  Pa.  Super.  Ct.  349. 

In  Fraker  v.  A.  G.  Hyde  &  Sons,  13.5  App. 
Div.  64,  119  N.  Y.  Supp.  879.  the  court  ap- 
proved a  contract  bv  which  the  treasurer  of 
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a  corporation  was  to  receive  besides  his  sal- 
ary a  percentage  of  the  net  profits  after  al- 
lowing for  the  annual  dividend.  See  also 
Fraker  v.  A.  G.  Hyde  <b  Sons,  205  N.  Y. 
574,  98  N.  E.  1103. 

In  Giveen  v.  Gans,  91  App.  Div.  37,  86 
N.  Y.  Supp.  450,  affirmed  in  181  N.  Y.  638, 
73  N.  E.  1124,  the  court  sustained  a  judg- 
ment for  the  plaintiff,  an  officer  of  the  cor- 
poration, upon  a  contract  with  the  corpora- 
tion for  a  certain  proportion  of  its  profits  in 
a  certain  line  of  business  besides  his  salary, 
pointing  out,  however,  that  the  plaintiff  and 
the  individual  defendant  were  the  sole  stock- 
holders of  the  corporation,  and  that  the 
case  under  the  circumstances  was  for  the 
jury. 

In  Re  Spanish  Prospecting  Co.  [1911] 
1  Ch.  92,  80  L.  J.  Ch.  N.'S.  210,  103  L.  T. 
N.  S.  609,  27  Times  L.  R.  76,  55  Sol.  Jo.  63, 
18  Manson,  191,  20  Ann.  Cas.  677,  the  court 
sustained  a  contract  for  salary  at  a  certain 
rate  per  month,  not  to  be  drawn  "except  on- 
ly out  of  profits,  if  any,  arising  from  the 
business  of  the  company,  which  may  from 
time  to  time  be  available  for  such  purpose, 
but  such  salary  shall  nevertheless  be  cumu- 
lative, and  accordingly  any  arrears  there- 
of shall  be  payable  out  of  any  succeeding 
profits  available  as  aforesaid." 

Some  of  the  cases  relate  to  the  construc- 
tion of  contracts  of  this  character. 

Thus,  in  Mutual  Adjustment  Co.  v.  Ouel- 
lette,  70  Wash.  693,  127  Pac.  301,  it  was 
held  that  the  salaries  were  payable  only 
in  case  of  profits,  where  the  resolution  fix- 
ing the  salaries  stated,  '4t  being  under- 
stood that  the  said  salaries  w^ould  be  paid 
out  of  the  net  proceeds  of  the  business.* 

In  Jennery  v.  Olmstead,  36  Hun,  536,  af- 
firmed in  105  N.  Y.  654,  it  was  held  that 
the  president  and  actuary  of  a  savings  bank 
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selves  and  others.  It  is  the  typical  case  of 
a  dispute  arising  from  the  incorporation  of 
a  trading  partnership  followed  by  the  death 
or  incapacity  of  one  of  the  members,  and 
the  adoption  by  the  others  of  measures  to 
limit  the  dividends  of  the  inactive  share- 
holder to  what  they  conceive  he  ought  to 
have.  I  shall  consider  under  separate  heads 
the  objections  to  the  judgment  earnestly 
pressed  by  the  learned  counsel  for  the  de> 
fendants,  appellants. 

1.  The  stock  of  the  defendant  corpora- 
tion and  of  its  predecessors,  a  New  Jersey 
corporation,  was  substantially  all  owned  by 
the  partners  upon  the  organization  of  the 
corporation,  William  D.  Godley,  the  hus- 
band of  the  plaintiff,  and  Lyman  F.  Pet- 
tee,  the  testator  of  the  defendants,  Mary  E. 
Pettee,  Harry  E.  Pettee,  and  William  C.  Pet- 
tee.  A  small  amount  of  stock  was  al- 
lotted to  favored  employees  under  an  ar- 
rangement by  which  they  were  permitted  to 
pay  for  the  same  from  dividends.  The  de- 
fendant corporation  was  organized  in  May^ 
1895.  Said  Godley  became  ill  and  in* 
capacitated  soon  thereafter  and  died  in  De- 
cember,   1897;    the   plaintiff   succeeding   to 


his  ownership  of  the  stock.  The  said  de- 
fendants' testator  succeeded  Godley  as  presi- 
dent and,  together  with  the  employee  stock- 
holders, held  a  majority  of  the  stock  and 
controlled  the  corporation.  Godley  had  been 
president  and  said  testator  vice  president 
of  the  New  Jersey  corporation.  Th^  had 
divided  the  eai'nings  so  that,  in  addition  to 
salaries  of  $5,000  and  $3,000  respectively, 
equally  divided  between  them,  they  and  the 
other  common  stockholders  had  each  re- 
ceived 15  per  cent  for  the  year  1892,  15  per 
cent  for  the  year  1893,  and  13  per  cent  for 
the  year  1894,  which  was  credited  to  the 
stock  account  on  the  books  of  the  company. 
On  the  8th  of  July,  1896,  and  on  the  1st 
of  March,  1897,  the  directors  adopted  the 
following  resolutions  respectively: 

"In  order  to  show  due  appreciation  to 
some  of  our  best  and  trusted  employees,  be 
it  resolved  that  we  make  to  those  an  in- 
crease in  salary  for  the  year  1895,  an 
amount  tbat  we  can  agree  upon,  to  those  we 
deem  worthy  according  to  their  ability  and 
service  to  the  company,  as  has  been  the 
custom  heretofore." 


could  not  claim  a  compensation  as  out  of 
profits  by  estimating  advance  above  cost 
and  interest  on  an  unsold  investment. 

In  Frames  v.  Bultfontein  Min.  Co.  [18911 
1  Ch.  140,  it  was  held  that  profits  made  on 
the  winding  up  and  sale  of  the  assets  of  a 
corporation  could  not  be  looked  to  by  a  di- 
rector as  a  part  of  his  compensation,  where 
the  provision  for  remuneration  of  directors 
provided  that,  "as  remuneration  for  their 
services,  the  directors  shall  be  paid  in  each 
year,  out  of  the  funds  of  the  company,  eith- 
er a  sum  of  £300,  or  a  sum  equal  to  3  per 
cent  of  the  net  profits  of  the  company  of 
such  year,  whichever  shall  be  the  larger 
sum,"  as  this  related  to  the  profits  as  a 
going  concern,  and  not  to  profits  on  the 
closing  up  of  the  business. 

In  Burland  v.  Earle  [1902]  A.  C.  83,  71  L. 
J.  P.  C.  N.  S.  1,  60  Week.  Rep.  241,  85  L.  T. 
N.  S.  553,  18  Times  L.  R.  41,  9  Manson 
17,  it  was  held  that  the  manager  was  not 
included  in  the  word  "staff"  in  a  reso- 
lution that  "an  increase  of  salary  be  given 
to  the  staff  equal  to  5  per  cent  on  the  capi- 
tal stock  held  by  each  of  them,"  to  meet 
certain  difficulties  of  removal  of  the  cor- 
poration. 

But  an  agreement  between  the  officers  of 
a  corporation,  while  they  are  acting  as  such, 
that  each  shall  have  a  salary  for  a  term 
of  years,  and  that  the  profits  shall  be  dis- 
tributed in  a  certain  way,  irrespective  of 
the  stock  held  by  them,  would  be  void  as 
against  public  policy.  Abbott  v.  Harbeson 
Textile  Co.  162  App.  Div.  405,  147  N.  Y. 
8upp.  1031    {obiter). 

Where  the  other  holders  of  stock  exclud- 
ed the  plaintiff  from  the  management  of  the 
company,  and  absorbed  substantially  its 
earnings  in  excessive  salaries,  they  were 
ordered  to  refund  the  excess  to  the  corpora- 
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tion.  Miller  v.  Crown  Perfumery  Co.  57 
Misc.  383,  109  N.  Y.  Supp.  7C0,  modified 
on  another  ground  in  125  App.  Div.  881, 
110  N.  Y.  Supp.  806,  where  the  court  points 
out  that  the  understanding  had  been  from 
the  first,  and  before  the  breach  between 
the  parties,  that  if  the  profits  did  not  war- 
rant the  payment  of  the  salaries  voted, 
"they  would  be  proportionately  reduced  to 
such  an  amount  as  the  profits  would  satis- 
fy. In  other  words,  for  some  undisclosed 
reason,  the  net  profits,  which  were  to  be 
divided  equally  among  them,  were  termed 
salaries.  They  treated  'salaries*  and  *net 
profits'  as  synonymous  terms." 

See  also  Ziegler  v.  Hoagland,  52  Hun,  385, 
5  N.  Y.  Supp.  305,  for  an  example  of  a  case 
of  successive  increases  of  salaries  made  to 
coerce  a  stockholder  to  sell  his  stock,  which 
action  was  held  to  be  spoliation  of  the 
company  for  an  unworthy  purpose. 

It  may  be  noted  that  in  Williams  v.  Mc- 
Clave,  154  N.  Y.  Supp.  38,  it  was  held  that 
the  vice  president  who  performed  no  services 
must  account  to  the  trustee  in  bankruptcy 
of  the  company  for  her  large  salary  in  the 
years  when  the  company  was  run  at  a  loss 
but  not  in  the  years  when  it  was  run  at 
a  profit,  where  she  owned  almost  all  the 
stock  of  the  company  and  the  salary  was 
really  a  provision  made  for  her  instead  of 
dividends. 

Of  course,  officers  of  a  corporation  can- 
not rightly  take  its  funds  for  their  services 
under  the  fiction  that  such  an  appropria- 
tion is  in  payment  of  salary  or  commissions 
on  profits,  unless  in  some  proper  form  their 
action  is  authorized  by  the  corporation. 
Von  Amim  v.  American  Tube  Works,  188 
Mass.  515,  74  N.  E.  680,  where  the  facts 
are  not  fully  stated,  the  case  arising  upon 
demurrer.  B.  fi.  B. 
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'^Be  it  resolved  that  in  order  to  show  due 
appreciation  to  some  of  our  best  and  trusted 
employees,  we  make  to  those  an  annual  in- 
crease in  salary  to  continue  until  revoked 
by  the  board  of  directors/' 

Acting  thereunder,  they  paid  to  them- 
selves and  the  employee  stockholders  each 
year,  from  1896  to  1908  inclusive,  9  per 
cent  upon  the  common  capital  stock  held 
by  each,  except  in  the  years  1906,  1907,  and 
1908,  when  said  amounts  were  paid  only  to 
the  employee  stockholders.  During  those 
years  the  directors  received  additional 
amounts  under  another  resolution,  to  be 
considered  under  the  following  head. 
Neither  the  plaintiff  nor  her  husband 
shared  in  that  distribution.  A  dividend  of 
6  per  cent  to  all  common  stockholders  was 
declared  and  paid  each  year  except  in  1907, 
when  7  per  cent  was  paid,  and  in  1908, 
when  none  was  paid.  The  additional 
amounts  of  9  per  cent  per  annum  paid  to 
themselves  and  to  the  employee  stockhold- 
ers were  called  by  the  directors  ''additional 
salaries."  But  the  amounts  were  determined 
solely  by  the  amount  of  stock  held  by  the 
distributees,  and  were  not  measured  by  the 
services  performed  by  them  for  the  com- 
pany. They  were  paid  without  any  action 
of  the  board  of  directors  save  for  the 
two  resolutions  hereinbefore  quoted.  Said 
amounts  were  paid  at  the  end  of  each  year 
from  the  surplus  profits,  and  were  charged 
on  the  books  against  profit  and  loss.  The 
special  term  required  the  defendants  who 
were  directors  to  account  for  and  pay  over 
all  of  the  sums  thus  paid  out  as  additional 
salaries  during  the  period  of  their  several 
directorships.  The  appellate  division  modi- 
fied the  judgment  by  limiting  the  recovery 
to  the  sums  paid  to  the  directors  them- 
selves, on  the  theory  that  they  could  be 
held  accountable  for  increases  of  salaries 
voted  to  themselves,  but  not  for  increases 
voted  to  mere  employees.  Both  parties  ap- 
peal from  that  part  of  the  judgment.  The 
argument  of  the  defendants,  stated  with 
much  plausibility  and  force,  is  based  on 
the  premises  that  the  complaint  alleged,  and 
the  special  term  found,  that  the  extra 
amounts  of  9  per  cent  on  the  capital  stock 
were  paid  as  discriminatory  dividends,  and 
that  the  appellate  division  held  them  to  be 
additional  salaries.  It  is  concluded  from 
one  premise  that  the  plaintiff,  not  the  cor- 
poration, was  injured,  and  that  her  remedy 
is  an  action  against  the  corporation  to  com- 
pel it  to  set  off  and  pay  to  her  her  share 
of  the  dividends  (see  Peckham  v.  Van 
Wagenen,  83  N.  Y.  40,  38  Am.  Rep.  392), 
and  from  the  other,  that  the  judgment  is 
erroneous  both  because  no  such  issue  was 
presented  by  the  pleadings,  and  because 
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there  is  no  proof  that  the  additional  sal* 
aries  were  not  earned. 

We  think  that  some  confusion  of 
thought  has  resulted  from  the  use  of  terma. 
A  stockholder  may  not  maintain  an  action 
against  a  corporation  to  recover  a  dividend 
until  one  has  been  declared.  If  a  dividend 
had  been  declared,  but  withheld  from  the 
plaintiff,  her  remedy  would  doubtless  have 
been  the  one  suggested  by  Judge  Rapallo  in 
the  case  just  cited,  supra.  In  the  case  at 
bar,  however,  no  dividend  was  declared  ex- 
cept the  6  per  cent  dividend  paid  to  the 
plaintiff  as  well  as  to  the  other  stockhold- 
ers. There  is  at  least  some  evidence  to  sus- 
tain the  finding  that  the  directors  distrib- 
uted the  surplus  earnings  of  the  corporation 
among  themselves  and  certain  employee 
stockholders  under  the  guise  of  addi- 
tional salaries,  but  upon  the  uniform  basis 
of  9  per  cent  of  the  common  capital  stock 
held  by  each,  and  not  according  to  the  serv- 
ices rendered  the  corporation  by  the  dis- 
tributees. Plainly,  such  a  distribution  of 
assets  was  without  consideration  and  a 
wrong  to  the  corporation  itself,  and  it  is 
immaterial  that  tiie  plaintiff  called  the  pay- 
ments dividends  and  that  the  directors 
called  them  additional  salaries.  The  facts 
were  sufficiently  pleaded  to  present  the 
question,  and  the  facts  found  are  sufficient 
to  sustain  a  recovery.  However,  the  judg- 
ment should  be  modified  by  striking  out  the 
recovery  for  the  years  prior  to  1897. 

It  is  plain  both  from  the  complaint  and 
the  proof  that  the  plaintiff  sought  to  re- 
cover only  the  sums  paid  since  1897.  There 
is  a  general  allegation  that  since  the  or- 
ganization of  the  defendant  corporation  the 
said  defendants'  testator  entered  into  a 
plan  with  the  other  directors  and  officers, 
whom  he  controlled,  and  caused  to  be  paid 
to  himself  and  them  various  sum  of.  money 
called  extra  salary  or  compensation  which 
they  illegally  voted  to  themselves.  But  the 
specific  allegation  is  that  the  said  defend- 
ants' testator  caused  dividends  amounting 
to  15  per  cent  to  be  paid  to  the  employees 
since  the  year  1897>  claiming  that  6  per 
cent  thereof  only  was  dividend,  and  the  bal- 
ance, or  9  per  cent,  additional  salary,  and 
that  he  and  the  other  officers  caused  unlaw- 
fully increased  salaries  to  be  paid  to  them- 
selves since  the  year  1897;  and  the  prayer 
for  relief  is  that  the  defendants  be  required 
tj  account  for  and  pay  over  the  sums  paid 
from  the  year  1897  to  the  end  of  the  year 
1906,  together  with  increases  of  salary 
voted  for  the  years  1906,  1907,  1908,  and 
1909.  Indeed,  the  prayer  for  relief  was 
limited  to  the  sums  alleged  to  have  been 
improperly  paid  to  the  officers  themselves. 
But  the  plaintiff  without  objection  proved 
the  sums  paid  the  employee  stockholders, 
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so  the  variance  in  that  respect  may  be  dis- 
regarded. However,  the  plaintiff  proved 
under  this  head  the  payment  of  only  $103,- 
248,  as  so-called  additional  salaries  begin- 
ning with  the  year  1897,  and  yet  she  was 
allowed  to  recover  $125,928  and  interest 
going  back  to  and  including  the  year  1895. 
The  defendants  as  a  part  of  their  case,  for 
the  purpose  of  justifying  the  payments  after 
1897  by  showing  a  continuous  course  of 
conduct,  proved  the  payments  mado  prior 
thereto,  both  by  the  defendant  corporation 
and  its  predecessor.  But  there  was  nothing 
in  the  pleadings  or  the  plaintiff's  proof,  or 
by  way  of  motion  or  suggestion  on  the  trial, 
or  indeed  until  the  findings  were  made  by 
the  trial  judge,  to  warn  the  defendants 
that  the  plaintiff  sought  to  recover  any- 
thing except  the  payments  made  under  the 
resolution  of  1897  and  after  the  death  of 
her  husband,  when  she  succeeded  to  his 
stock  ownership.  Payments  made  during 
Godley's  lifetime  may  possibly  have  stood 
on  a  different  footing.  The  defendants  say 
that  the  complaint  should  not  be  treated 
as  amended  without  giving  them  an  oppor- 
tunity to  plead  the  statute  of  limitations. 
The  recovery  demanded  was  for  a  period 
of  more  than  ten  years  prior  to  the  com- 
mencement of  the  action.  The  court  found 
that  the  payments  were  concealed  from  the 
plaintiff,  and  not  discovered  by  her  until 
about  January,  1909.  It  is  unnecessary  now 
to  decide  whether  that  fact  would  consti- 
tute an  answer  to  the  defense  of  the  statute 
of  limitations  if  pleaded.  While  we  con- 
strue pleadings  liberally,  and  amend  them 
to  conform  to  the  proof  where  no  preju- 
dice can  result  to  the  defeated  party,  a  de- 
fendant is  still  entitled  to  some  warning  of 
the  claim  made  by  the  plaintiff.  A  recov- 
ery should  not  be  permitted  for  matters  not 
demanded  by  the  complaint,  not  proved  by 
the  plaintiff,  and  not  even  requested  by 
counsel  during  the  trial  by  appropriate  mo- 
tion or  otherwise.  We  conclude  that  the 
appellate  division  erred  in  limiting  the 
recovery  under  this  head  to  the  sums  paid 
the  officers,  and  that  the  special  term  erred 
in  permitting  the  plaintiff  to  recover  more 
than  she  proved.  The  order  of  the  appel- 
late division  and  the  judgment  of  the  spe- 
cial term  should  be  modified  in  the  respect 
under  consideration,  so  as  to  provide  for 
the  recovery  of  the  sum  of  $103,248,  with 
interest  on  the  several  sums  paid,  from 
the  time  of  payment. 

2.  On  November  14,  1906,  the  directors, 
who  were  respectively  the  president,  vice 
president,  and  secretary,  voted  to  them- 
selves and  to  the  defendant  William  C. 
Pettee,  the  treasurer,  but  not  a  director, 
increases  of  salary  for  the  year  1906.  Said 
increases  to  the  directors  were  paid  for  that 
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year,  and  for  the  years  1907  and  1908,  and 
amounted  in  all  to  the  sum  of  $42,330.  The 
special  term  allowed  a  recovery  for  the  en- 
tire salaries  paid  during  those  years. 
The  appellate  division  properly  modified  the 
judgment  by  limiting  the  recovery  to  the 
amount  of  the  increases.  It  is  strenuous- 
ly insisted  that,  in  .the  absence  of  proof 
and  a  finding  of  fraud,  the  plaintiff  is  not 
entitled  to  recover  even  the  increases  of 
salary  voted  by  the  directors  to  themselves; 
that  there  is  no  proof  or  finding  that  the 
services  rendered  were  not  worth  the  sal- 
aries paid;  that,  while  the  action  of  the  di- 
rectors was  voidable  at  the  option  of  the 
corporation,  it  was  not  ultra  tyirea  or  fraud- 
ulent; that  the  corporation,  acting  by  a 
majority  of  its  stockholders,  could  ratify 
the  voidable  act;  and  hence  that  the  plain- 
tiff, a  minority  stockholder,  could  not  exer- 
cise the  corporation's  right  of  disaffirmance, 
without  proving  that  it  should  have  been  ex- 
ercised by  the  corporation.  It  is  undoubted- 
ly the  general  rule  that  acts  done  in  the 
interest  of  the  corporation,  which  are  void- 
able only,  t.  e,,  not  fraudulent  or  ultra  vires, 
may  be  ratified  by  a  majority  of  the  share- 
holders, and  that  those  who  object  must  cor- 
rect them  within  the  corporation.  Leslie  v. 
Lorillard,  110  N.  Y.  519,  1  L.R.A.  456,  18 
N.  E.  363;  Gamble  v.  Queens  County  Water 
Co.  123  N.  Y.  91,  9  L.R.A.  527,  25  N.  E. 
201;  Flynn  v.  Brooklyn  City  R.  Co.  158  N. 
Y.  493,  53  N.  E.  520;  Continental  Ins.  Co. 
V.  New  York  &  H.  R.  Co.  187  N.  Y.  225,  79 
N.  B.  1026;  PoUitz  ▼.  Wabash  R.  Co.  207 
N.  Y.  113,  100  N.  E.  721.  That  rule  re- 
sults from  the  necessity  that  the  majority 
must  determine  the  policy  of  the  corpora- 
tion, with  whose  internal  management  the 
courts  wisely  refrain  from  interfering. 
Whether  increases  of  salaries  voted  by  the 
directors  to  themselves  come  within  the  rule 
may  well  be  doubted.  Only  one  case  in  this 
state  holding  that  they  do  is  cited.  Mac- 
Naughton  v.  Osgood,  41  Hun,  109,  reversed 
on  another  point  in  114  N.  Y.  574,  21  N.  £. 
1044. 

Doubtless  the  directors  may  appoint  and 
fix  the  compensation  of  the  ministerial  offi- 
cers of  the  corporation,  but  the  payment  of 
salaries  to  themselves  as  mere  incidents  of 
their  office  is  a  different  matter.  There  is 
authority  and  sound  reason  in  support  of 
the  proposition  that,  in  the  absence  of  some 
provision  of  statute,  by-law,  or  charter,  the 
directors  have  no  authority  to  vote  salaries 
to  each  other  as  mere  incidents  of  their 
office.  Kelsey  v.  Sargent,  40  Hun,  150; 
Mather  v.  Eureka  Mower  Co.  118  N.  Y. 
629,  23  N.  E.  993;  Metropolitan  Elev.  R. 
Co.  V.  Kneeland,  120  N.  Y.  134,  8  L.RJV. 
253,  17  Am.  St  Rep.  619,  24  N.  K  381. 
And  there  is  ample  authority  to  sustain  the 
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right  of  a  minority  atockholder  to  maintain 
a  representative  action  to  recover  salaries 
voted  by  the  directors  to  themselves.  Butts 
V.  Wood,  37  N.  Y.  317;  Jacobson  v.  Brook- 
lyn Lumber  Co.  184  N.  Y.  152,  and  see  cases 
cited  on  page  163,  76  N.  E.  1075.  It  is  said 
that  there  was  the  element  of  actual  fraud 
in  all  of  the  cases  relied  upon  by  the  plain- 
tiff; but  it  is  plain  that  the  fraud  relied 
upon  in  the  two  cases  just  cited  consisted 
in  the  officers  helping  themselves  to  the 
funds  of  the  corporation  under  the  guise  of 
salaries  voted  by  themselves.  The  court 
found  in  this  case  that  there  was  no  by-law 
of  the  corporation  authorizing  the  directors 
to  vote  salaries  to  themselves  as  officers. 
Doubtless,  the  directors  of  a  corporation 
may  employ  one  of  their  number  to  per- 
form services  outside  of  the  usual  duties 
pertaining  to  his  office,  and  agree  to  pay 
him  a  salary  therefor,  and  it  may  be  that 
the  act  would  not  be  wholly  void,  though  he 
voted  for  the  resolution. 

The  precise  nature  of  the  services  for 
which  the  increases  were  assumed  to  be 
voted  does  not  plainly  appear.  The  court 
found  that  the  services  rendered  were  sub- 
stantially the  same  as  before  the  resolu- 
tion of  1906,  and  that  thereafter  they 
discontinued  the  9  per  cent  annual  pay- 
ments to  themselves.  The  increases  of 
salary  amounted  to  more  than  said  pay- 
ments, but  the  court  did  not  expressly  find 
that  they  were  made  in  lieu  thereof.  In 
this  connection,  it  may  not  be  amiss  to  call 
attention  to  the  practice,  which  is  becoming 
too  common,  of  pleading  and  finding  evi- 
dentiary facts.  Of  course,  it  requires  some 
discrimination  and  a  due  appreciation  of 
the  principles  of  law  applicable  to  the  case, 
to  state  the  ultimate  facts  upon  which  the 
judgment  must  rest;  but  if,  instead  of  the 
163  so-called  findings  of  fact  and  conclu- 
sions of  law,  the  few  essential  ultimate 
facts  and  conclusions  of  law  had  been  found 
and  made  in  this  case,  the  plaintiff  would 
have  encountered  less  danger  of  reversal  in 
this  court.  The  judgment  must  be  sus- 
tained, if  at  all,  by  the  ultimate  facts 
found  or  established  by  uncontradicted  evi- 
dence. We  may  not  choose  between  con- 
flicting inferences  arising  from  evidentiary 
facts,  and  the  refusal  of  the  trial  court  to 
find  a  fact  is  not,  as  seems  to  be  supposed, 
the  equivalent  of  an  affirmative  finding. 

Among  the  conclusions  of  law  there  are 
express  findings  of  fraud.  Some  of  them  ex- 
plicitly relate  to  the  9  per  cent  payments  of 
so-called  **additional  salaries,"  others  may 
possibly  be  construed  to  relate  to  the  in- 
crease of  salaries  under  the  resolution  of 
1906,  although  it  is  equally  possible  that 
they  were  intended  to  relate  to  the  destruc- 
tion of  the  good  will,  to  be  considered  later. 
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However,  one  fact  is  found  which  indubita- 
bly stamps  the  resolution  of  November  14, 
1908,  as  fraudulent.  Whatever  the  power 
of  directors  to  vote  salaries  may  be,  they 
certainly  had  no  power  to  vote  increases  of 
salary  to  themselves  for  services  already 
performed  under  a  stipulated  salary.  Under 
that  resolution  the  directors  paid  to  them- 
selves an  increase  of  $14,310  for  services 
already  performed.  That  constituted  noth- 
ing less  than  a  gift  to  themselves  of  corpo- 
rate funds,  and  of  course  was  a  fraud,  and 
it  was  perforce  of  that  resolution  that  the 
increases  were  paid  in  subsequent  years. 
In  view  of  the  other  findings  bearing  on 
the  question  of  actual,  as  distinct  from 
constructive,  fraud,  dubious  as  they  are,  we 
are  not  disposed  to  hold  that  the  resolu- 
tion of  1906  was  fraudulent  as  to  past  serv- 
ices and  honest  as  to  the  future.  Manifestly 
the  increases  paid  for  all  of  the  years  rested 
on  the  same  basis.  Tlie  resolution  was 
tainted  with  fraud  and  wholly  void. 

A  majority  of  the  stockholders,  consist- 
ing of  those  who  had  received  the  prefer- 
ential payments,  voted,  after  the  com- 
mencement of  this  action,  to  ratify  the  acts 
of  the  directors.  But  even  majority  stock- 
holders may  not  for  selfish  purposes  act  in 
hostility  to  the  interests  of  the  corporation, 
with  the  intention  of  defrauding  the  non- 
assenting  stockholders.  Gamble  v.  Queens 
County  Water  Co.  123  N.  Y.  91,  9  L.R.A. 
527,  25  N.  E.  201 ;  Farmers'  Loan  &  T.  Co. 
V.  New  York  &  N.  R.  Co.  150  N.  Y^.  410,  34 
L.R.A.  76,  55  Am.  St.  Rep.  689,  44  K.  E. 
1043;  Flynn  v.  Brooklyn  City  R.  Co.  158 
N.  Y.  493,  53  N.  E.  520;  Continental  Se- 
curities Co.  V.  Belmont,  206  N.  Y.  7,  51 
L.R.A.(N.S.)  112,  99  N.  E.  138,  Ann.  Cas. 
191 4 A,  777.  The  recovery  under  this  head, 
as  modified  by  the  appellate  division,  was 
proper. 

3.  On  the  7th  of  January,  1909,  the  prem- 
ises of  the  corporation  were  destroyed  by 
fire.  A  majority  of  the  stockholders,  but 
less  than  two  thirds  necessary  to  dissolve 
the  corporation,  decided  to  discontinue  busi- 
ness and  liquidate  the  affairs  of  the  corpo- 
ration. For  his  services  in  thus  liquidating 
the  affairs  of  the  company,  the  directors 
voted  and  caused  to  be  paid  to  the  said  de- 
fendants' testator  the  sum  of  $13,750,  for 
which  sum,  with  interest,  a  recovery  has 
been  allowed.  That  is  objected  to  on  much 
the  same  ground  as  the  recovery  under  the 
preceding  head.  There  is  no  specific  finding 
as  to  the  value  of  his  services,  or  that  he 
voted  for  the  resolution  authorizing  the 
payment  to  him  of  said  sum.  However,  it 
plainly  appears  from  the  findings  referred 
to  under  the  next  head,  that  his  services 
in  that  regard  were  not  rendered  in  good 
faith  in  the  interest  of  the  corporation,  but 
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were  in  bad  faith,  and  destructive  of  its 
true  interest.  It  thus  conclusively  appears 
that  the  payment  of  compensation  therefor 
was  a  fraud  upon  the  corporation  and  the 
dissenting  stockholders.  The  recovery  of  the 
sum  thus  paid  was  tiierefore  proper. 

4.  After  the  fire  the  defendant  Pfeiffer 
resigned  as  director  of  the  defendant  corpo- 
ration, and  he  and  the  defendant  William 
C.  Pettee,  the  son  of  said  testator,  organized 
a  new  corporation,  known  as  the  Crandall- 
Pettee  Company,  for  the  purpose  of  continu- 
ing the  business  theretofore  conducted  by 
the  defendant  corporation.  The  court  found 
that  the  decision  to  discontinue  the  business 
of  the  old  corporation  was  made  in  bad 
faith,  and  that  said  testator  and  defend- 
ant Finekenstadt  in  bad  faith  conspired 
with  the  defendants  Pfeiffer  and  William 
C.  Pettee  to  turn  over  to  the  Crandall-Pet- 
tee  Company  the  business  and  good  will  of 
the  defendant  corporation  for  the  purpose 
of  excluding,  without  compensation,  the 
plaintiff  and  all  other  stockholders  similarly 
situated  from  further  participating  in  such 
business,  and  that  that  purpose  was  accom- 
plished. I  need  not  refer  to  the  evidentiary 
facts  found  which  support  that  conclusion. 
Suffice  it  to  say  that  there  is  evidence  to 
support  it. 

It  is  said  that  the  evidence  established 
the  fact  to  be  that  said  testator  became  ill 
and  physically  incapacitated  to  carry  on 
the  business  after  the  fire;  that  the  court 
erred  in  refusing  to  so  find,  and  that  fraud 
cannot  be  predicated  on  the  refusal  of  a 
sick  man  to  imperil  his  life  for  the  plain- 
tiff's benefit.  If  the  findings  requested  had 
been  made  they  would  not  alter  the  case. 
The  acts  complained  of  were  affirmative  acts 
destructive  of  the  true  interests  of  the  cor- 
poration, not  n^ative  acts  in  refusing 
longer  to  serve  it.  bald  testator  could 
with  propriety  have  resigned  as  an  officer 
and  director  of  the  corporation.  It  may 
be  assumed  that  a  majority  of  the  stock- 
holders could,  each  in  his  own  interest, 
vote  to  discontinue  the  business.  But  they 
could  not  lawfully  do  that  in  bad  faith  for 
the  purpose  of  turning  its  business  and 
good  will  over  to  another  corporation  with- 
out compensation,  so  as  to  exclude  minority 
stockholders  from  participating  therein. 

The  court  found  on  sufficient  evidence 
that  the  good  will  was  worth  $90,000.  It 
was  the  duty  of  the  directors  if  they  de- 
cided to  discontinue  the  business,  to  make 
an  honest  effort  to  realize  on  the  good  will. 
Doubtless  it  is  true,  as  contended,  that 
good  will  cannot  exist  apart  from  an  es- 
tablished business.  But  the  business  was 
not  destroyed  by  the  fire.  The  corporation 
had  assets  of  $534,439.13,  exclusive  of  good 
will.  The  directors  did  not  discharge  their 
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fiduciary  duties  simply  by  realizing  on  and 
honestly  accounting  for  the  tangible  assets. 
The  business,  the  organization,  the  list  of 
customers,  the  brands  and  tradenames, — 
everything  pertaining  to  good  will, — were 
turned  over  without  compensation  to  the 
new  corporation.  Being  unable  to  secure 
the  consent  of  a  two-thirds  majority  of  the 
stockholders  to  dissolve  the  corporation, 
the  defendants  accomplished  their  purpose 
by  reducing  the  capital  to  $15,000,  and  by 
turning  over  the  business  and  good  will 
without  compensation  to  a  new  corpora- 
tion. Directors  may  not  thus,  as  against 
dissenting  stockholders,  in  effect  terminate 
the  existence  of  a  corporation.  People  v. 
BaUard,  134  N.  Y.  269,  17  L.K.A-  737,  32 
N.  E.  54. 

But  it  is  objected  that  in  any  event  the 
recovery  against  the  defendant  Pfeiffer, 
who  hiiLd  ceased  to  be  a  director,  William 
C.  Pettee,  who  never  was  a  director,  and 
the  Grandall-Pettee  Company,  was  improper 
as  neither  owed  any  fiduciary  duty  to  the 
defendant  corporation.  However,  the  re- 
covery against  them  may  be  sustained  on 
another  theory.  It  is  unnecessary  at  this 
day  to  cite  authority  in  support  of  the 
proposition  that  the  assets  of  a  corporation 
constitute  a  trust  fund.  This  must  be 
true  of  intangible,  as  well  as  tangible,  as- 
sets. Whoever,  therefore,  wrongfully,  ap- 
propriates such  assets,  may  be  charged 
therefor  as  constructive  trustees.  The  said 
defendants,  Pfeiffer  and  Pettee,  had  the  right 
to  organize  another  corporation.  It  had 
the  right  within  the  limits  of  fair  trade, 
to  engage  in  a  competing  business  with 
the  old  corporation.  But  neither  they  nor , 
it  had  the  right  to  enter  into  and  carry 
out  a  conspiracy  with  the  directors  of  the 
old  corporation  to  acquire  the  latter's  busi- 
ness and  good  will  without  paying  therefor. 

5.  Two  other  small  items  and  a  ruling 
on  evidence  remain  to  be  considered. 

The  court  found  that  the  defendant  cor- 

• 

poration  paid  $6,991.71  for  legal  services  in 
the  defense  of  this  action,  and  a  recovery 
was  allowed  for  that  sum  and  for  $1,000 
alleged  to  have  been  paid  as  premium  on 
a  bond  given  to  discharge  the  receiver  ap- 
pointed herein.  There  is  no  finding  of  fact 
that  the  latter  sum  was  paid,  unless  it  be 
found  in  the  conclusion  of  law  on  the  sub- 
ject. There  is  proof  of  a  resolution  au- 
thorizing the  payment  of  said  premium; 
but  there  is  no  proof  at  all  that  it  was 
paid,  or,  if  it  was  paid,  that  it  was  not  in- 
cluded in  the  said  item  of  $6,991.71.  The 
plaintiff  made  no  proof  at  all  as  to  the 
latter  item.  The  only  evidence  on  the  sub- 
ject was  brought  out  on  cross-exarainatioa 
of  an  expert  accountant,  and  was  to  the 
effect  that  the  books  showed  the  payment! 
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of  expenses  after  the  fire  amounting  to 
$9,739,  and  that  ''$6,900  of  it  is  in  the  legal 
proceedings."  If  there  were  no  other  ob- 
jections to  allowing  the  recovery,  we  might 
assume  what  appears  to  be  manifest,  that 
everybody  understood  that  the  "legal  pro- 
ceedings" referred  to  this  action.  How- 
ever, there  was  no  claim  in  the  complaint 
for  those  items.  Necessarily,  there  could 
have  been  none,  as  the  expenses  were  in- 
curred after  the  commencement  of  the  ac- 
tion. But,  in  view  of  the  manner  in  whidi 
the  evidence  was  elicited,  the  defendants 
should  have  had  some  warning  before  they 
were  cast  in  judgment,  that  a  recovery  for 
those  items  was  sought.  There  is  no  evi- 
dence whatever  as  to  the  one  item,  and 
very  slight  evidence  at  the  best  as  to  the 
other.  It  was  stated  by  the  learned  coun- 
sel for  the  appellants  on  oral  argument, 
that  some  of  the  items  at  least,  included 
in  the  sum  of  $6,900,  were  for  matters  out- 
side of  the  defense  of  this  action.  If  sea- 
sonably warned  that  a  recovery  was  sought 
for  those  items,  the  facts  would  doubtless 
have  been  developed  fully.  Under  the  cir- 
cumstances, we  think  that  fairness  to  the 
defendants  requires  that  they  should  have 
some  notice  of  the  claim  made  against  them 
before  the  rendition  of  a  judgment,  and 
that  said  items  should  be  eliminated  from 
the  recovery,  without  prejudice,  however,  to 
the  plaintiff's  right  to  bring  a  new  action 
therefor  if  so  advised. 

I  It  is  next  urged  that  the  court  erred 
in  excluding  evidence  of  a  conversation  be- 
tween  the  defendant  Finckenstadt  and  said 
Oodley  prior  to  the  organization  of  the 
defendant  corporation,  which  it  is  claimed 
would  tend  to  show  that  as  president  of 
its  predecessor,  the  New  Jersey  corpora- 
tion, he  assented  to  the  practice  of  dis- 
tributing earnings  as  salaries.  The  evi- 
dence was  excluded  as  incompetent  under 
§  829  of  the  Code  of  Civil  Procedure,  and 
it  is  argued  that  the  admissibility  of  the 
evidence  is  to  be  determined  precisely  as 
though  the  corporation  itself  were  the  plain- 
tiff. Without  deciding  that  question,  it  is 
sufficient  to  say  that  the  conversation  re- 
lated to  the  affairs  of  another  corporation, 
and  occurred,  at  a  time  when,  if  earnings 
were  distributed  nominally  as  salaries, 
there  was  no  attempt  at  discrimination  be- 
tween shareholders.  We  do  not  think 
that  in  any  aspect  of  the  case  the  evi- 
dence, if  received,  could  have  affected  the 

result. 

We  are  also  of  the  opinion  that  no  error 
was  committed  in  allowing  recoveries 
against  the  defendants  Fickenstadt  and 
Pfeiffer  for  moneys  improperly  paid  out 
.while  they  were  directors,  even  though  the 
resolutions  purporting  to  authorize  such 
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payments  were  adopted  prior  thereto. 

The  judgments  of  the  Appellate  Division 
and  of  the  Special  Term  should  be  modi- 
fied in  accordance  with  this  opinion,  and, 
as  modified,  affirmed,  with  oosts  to  the 
plaintiff. 

Willard  Bartlett,  Ch.  J.,  and  Werner, 
Hiscock,  Collin,  Cnddeback,  and  Car- 
dozo,  JJ.,  concur. 


MIXXESOTA  SUPRE3IE  COUBT. 

JAMES  E.  McGRATH,  Respt., 

V. 

NORTHERN    PACIFIC    RAILWAY    COM- 
PANY, Appt. 

(121  Minn.  258,  141  N.  W.  164.) 

Carrier  — loss  of  freight  —  oommon-law 
liability. 

1.  Where  property  is  injured  or  lost  while 
in  the  hands  of  a  common  carrier,  the  ship- 
per may  sue  the  carrier  upon  the  la  iter's 
common-law  liability,  without  regard  to  the 
existence  of  any  special  contract  of  ship- 
ment that  may  have  been  entered  into  limit- 
ing the  carrier's  liability,  thus  leaving  it  to 
the  defendant  to  plead  such  contract  by 
way  of  defense. 

Evidence  —  burden  of  proof  —  absence 
of  neglii:ence. 

2.  Where  a  shipper  sues  a  common  car- 
rier upon  its  common-law  liability  for  in- 
jury to  or  loss  of  the  property,  and  the  de- 

Headnotes  by  Philip  E.  Baowif,  J. 

Note.  —  Presumption  and  burden  of 
proof  as  to  carrier's  negligence  or 
UwU  of  negligence  in  case  of  contract 
limiting  its  liability. 

I.  Burden   on  carrier. 

a.  Generally  645. 

b.  Fire,  647. 

c.  Live  stock. 

1.  Generally,  849. 

2.  Where  shipper  is  in  charge, 

653. 
II.  Burden  on  shipper. 

a.  Generally,  653. 

b.  Fire,  656. 

c.  Live  stock. 

1.  Generally,  658. 

2.  Where  shipper  is  in  char*]:e, 

659. 

d.  Breakage  and  leakage,   662. 

e.  Owner's  risk,   664. 

f.  Heat  and  cold,    664. 

g.  Decay  and   rust,  665. 

h.  Perils  of  navigation,  665. 
in.  Pennsylvania,    668. 
IV.  Louisiana,   669. 
V.  Tennessee,  670. 
VI.  Statutoiy  rule,  670. 
VII.  Nebraska,   672. 
VIII.  Presumption*,  673. 
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fendant  pleads  and  proves  a  special  contract 
limiting  its  liability  to  losses  occurring 
through  its  negligence,  the  burden  is  upon 
the  defendant  to  prove  that  the  loss  was 
not  caused  by  its  negligence,  and  not  upon 
the  plaintiff  to  prove  that  it  was  so  caused. 

Carrier  —  limitation  of  liability  —  va- 
lidity. 

3.  The  circumstances  surrounding  the 
execution  of  a  contract  limiting  a  common 
carrier's  liability  for  the  loss  of  stock  to 
a  certain  sum  per  head  held  such  that  it 
could  not  be  held  to  be  just,  fair,  and  rea- 
sonable, within  the  rule  announced  in 
Ostroot  V.  Northern  P.  R.  Co.  Ill  Minn.  604, 
508,  and  hence  the  court  did  not  err  in  ex- 
cluding it  from  the  consideration  of  the 
jury  in  an  action  wherein  the  shipper 
sought  a  recovery  upon  the  carrier's  com- 
mon-law liability. 


Trial  —  instmctlons.  ^ 

4.  Instructions  and  refusal  to  instruct 
upon  the  issue  of  contributory  negligence 
of  the  shipper's  agent  considered,  and  held 
to  furnish  no  ground  for  reversal. 

(April  26,  1913.) 

APPEAL  by  defendant  from  an  order  oi 
the  District  Court  for  Washington 
County  denying  a  new  trial  after  verdict 
in  plaintiff's  favor  i|i  an  action  brought  to 
recover  the  value  of  certain  property  while 
in  defendant's  possession  for  transporta- 
tion. Affirmed.  • 
The  facts  are  stated  in  the  opinion.  ' 
Messrs.  C.  W.  Bann  and  D.  F.  I/yons 
for  appellant. 


/•  Burden  an  carrier, 
a.  Generally, 

Greenleaf  on  Evidence,  16th  ed.  vol.  2, 
§  219,  says:  "And  if  the  acceptance  of  the 
goods  was  special,  the  burden  of  proof  is 
still  on  the  carrier  to  show,  not  only  that 
the  cause  of  the  loss  was  within  the  terms 
of  the  exception,  but  also  that  there  was  on 
his  part  no  negligence  or  want  of  due  care," 
citing  cases  from  South  Carolina,  Minneso-. 
ta,  and  Georgia.  The  annotator  axlds,  "This 
is  probably  not  now  the  law  in  most  states." 

This  quotation  from  Greenleaf  has  been 
the  rule  adopted  in  several  cases,  some 
proceeding  on  the  theory  that  he  who  knows 
best  the  reason  should  be  called  on  to  ex- 
plain, notwithstanding  the  contract.  As 
a  rule  it  seems  to  make  no  difference  where 
the  contract  provides  that  the  carrier  shall 
not  be  liable  for  specific  matters, .  whether 
the  words  "not  caused  by  its  negligence" 
are  added  or  not.  The  cases  seem  all  to 
agree  that  it  cannot  contract  for  relief 
against  its  negligence,  and  this  is  read 
into  all  the  contracts.  The  case  of  Clark 
v.  Barnwell,  12  How.  279,  13  L.  ed.  987,  is 
the  leading  case  on  the  rule  that  the  burden 
of  proof  as  to  negligence  is  on  the  shipper, 
on  the  theory  that  by  contract  the  common 
carrier  became  a  simple  bailee  for  hire.  This 
was  adopted  in  New  York  in  Lamb  v.  Cam- 
den &  A.  R.  k  Transp.  Co.  46  N.  Y.  271.  7 
Am.  Rep.  327,  and  followed  in  York  Mfg. 
Co.  V.  Illinois  C.  R.  Co.  3  Wall.  107,  18  L. 
ed.  170.  But  in  New  York  C.  R.  Co.  v. 
Lockwood,  17  Wall.  367,  21  L.  ed.  627,  10 
Am.  Neg.  Cas.  624,  it  was  said:  "It  is 
argued  that  a  common  carrier,  by  entering 
into  a  special  contract  with  a  party  for 
carrying  his  goods  or  person  on  modified 
terms,  drops  his  character  and  becomes  an 
ordinary  bailee  for  hire,  and  therefore  may 
make  any  contract  he  pleases.  .  .  .  We 
are  unable  to  see  the  soundness  of  this  rea- 
soning." 

The  majority  of  the  states  and  cases  are 
in  favor  of  placing  the  burden  of  proof  as 
to  negligence  on  the  shipper.  Tliere  is  a 
strong  and  consistent  minority,  which  are 
set  out  below,  holding  that  the  carrier  is 
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called  upon  to  prove  that  injury  to  goods 
while  in  its  care  came  from  an  excepted 
cause,  and  also  that  there  was  no  negligence 
on  its  part. 

So,  where  the  risks  or  accidents  for  which 
a  common  carrier  was  liable  were  limited 
by  a  special  contract,  it  was  held  that  the 
burden  of  proof  rested  on  the  carrier  to 
show,  not  only  that  the  cause  of  loss  was 
within  the  terms  of  the  limitation,  but 
also  that  on  its  own  part  there  was  no  neg- 
ligence. Alabama  G.  S.  R.  Co.  v.  Little, 
71  Ala.  611. 

In  Southern  R.  Co.  v.  Iievy,  144  Ala.  614, 
39  So.  96,  it  was  said  that  "in  an  action 
against  the  carrier  as  such,  to  recover 
damages  for  the  loss  of  goods,  a  prima  facie 
case  is  made  by  proof  that  the  carrier  re- 
ceived the  goods  for  transportation  and 
and  failed  to  deliver  them  safely ;  and  if  the 
carrier  claims  exemption  from  liability  un- 
der a  special  contract,  he  must  show  to 
the  reasonable  satisfaction  of  the  jury,  not 
only  that  the  cause  of  loss  was  within  the 
limitation  of  the  contract,  but  also  that  the 
loss  and  the  cause  of  loss  were  without  neg- 
ligence on  his  part." 

A  bill  of  lading  provided  "not  accoimta* 
ble  for  rust  or  breakage."  A  shipment  of 
stoves  and  pots  was  badly  damaged.  It 
was  held  that  proof  of  injury  made  a  prima 
facie  case  of  negligence  against  the  carri- 
er, and  that  it  would  not  bring  the  injury 
within  the  exception  until  it  showed  the 
exercise  of  due  vigilance  on  its  part  to  pre- 
vent the  injury,  unless  the  nature  of  the 
injury  or  of  the  property  be  such  as  to 
furnish  of  itself  evidence  that  due  care  and 
diligence  could  not  have  prevented  the  in- 
jury. Steele  v.  Townsend,  37  Ala.  247,  79 
Am.  Dec.  49. 

And  the  burden  of  showing  how  the  loss 
occurred  was  held  to  be  on  the  carrier, 
where  the  bill  of  lading  provided  "at  the 
owner's  risk."  It  was  held  that  the  car- 
rier should  make  a  prima  facie  showing 
that  the  injury  was  not  caused  by  its  neg- 
lect. Mobile  k  O.  R.  Co.  v.  Jarboe,  41  Ala. 
644. 

And  where  the  bill  of  lading  exempted 
from  liability  "for  wet,"  and  a  piano  was 
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Mr.  J.  N.  SearleSy  for  respondent: 

To  maintain  the  action  no  express  con- 
tract was  required. 

6  Cyc.  37  li  Kansas  P.  R.  Co.  v.  Nichols,  9 
Kan.  235,  12  Am.  Rep.  494;  Chicago,  B.  & 
Q.  R.  Co.  V.  Williams,  61  Neb.  608,  65 
L.R.A.  289,  85  N.  W.  832;  Atchison  & 
N.  R.  Co.  V.  Washburn,  6  Neb.  117;  Wilson 
v:  Hamilton,  4  Ohio  St.  722;  Moulton  v.  St. 
Paul,  M.  &  M.  R.  Co.  31  Minn.  85,  47  Am. 
Rep.  781,  16  N.  W.  497;  Southern  P.  Co. 
V.  Arnett,  50  C.  C.  A.  17,  111  Fed.  849. 

Authority  to  Matson  to  ''take  the  horses 
out  to  Willow  River,  and  load  them  and 
take  them  to  Stillwater,  and  deliver  them 
to  H.  C.  Farmer,"  was  not  equivalent  to  an 
authority  to  make  a  shipping  contract. 

Harrington  v.  Wabash  R.  Co.  108  Minn. 


1 257,  23  LJl.A.(N.S.)  745,  122  N.  W.  14; 
Atchison,  T.  &  S.  F.  R.  Co.  v.  Watson,  71 
Kan.  696,  81  Pac.  499,  18  Am.  Neg.  Rep. 
419;  California  Powder  Works  v.  Atlantic 
&  P.  R.  Co.  113  CaL  329,  36  L.R^.  648,  45 
Pac.  691;  Russell  v.  Erie  E.  Co.  70  N.  J.  L. 
808,  67  L.R.A.  433,  59  Atl.  150,  1  Ann. 
Cas.  672,  17  Am.  Neg.  Rep.  634. 

Where  shipper  and  carrier  have  previ- 
ously made  a  contract  as  to  the  transporta- 
tion of  goods,  the  person  who  delivers  them 
to  the  carrier  in  pursuance  of  such  contract 
is  not  presumed  to  have  authority  to  waive 
its  terms. 

Jennings  v.  Grand  Trunk  R.  Co.  127  N.  Y. 
438,  28  X.  £.  394;  Buckland  v.  Adams  Exp. 
Co.  97  Mass.  124,  93  Am.  Dec.  68;  Hill  v. 


damaged  by  being  wet,  it  was  held  that 
"if  the  special  contract  bound  the  plaintiffs, 
the  defendant  was  nevertheless  chargeable 
if,  having  received  the  piano  dry,  it  deliv- 
ered it  to  them  wet,  unless  it  could  show 
affirmatively  that  the  wetting  occurred  with- 
out its  fault."  Mears  v.  New  York,  N.  H.  & 
H.  R.  Co.  75  Conn.  171,  66  L.R.A.  884,  96 
Am.  St.  Rep.  193,  52  Atl.  610.  The  court  said: 
"The  plaintiff  in  such  an  action,  who  shows 
that  his  goods  were  damaged,  need  not  offer 
proof  that  the  defendant  was  negligent." 

Marble  slabs,  when  delivered,  were  found 
to  have  been  damaged.  The  bill  of  lading 
provided  that  the  carrier  would  not  be  li- 
able except  for  gross  negligence.  It  was 
held  that  the  burden  of  proof  as  to  the 
cause  of  the  damage,  and  as  to  lack  of  neg- 
ligence, was  on  the  carrier.  Shriver  v.  Sioux 
City  &  St.  P.  R.  Co.  24  Minn.  606,  31  Am. 
Rep.  353.  The  court  said:  *'It  is  in  part 
because  of  his  superior  ability  to  furnish 
the  proof  that  the  onus  of  showing  the  cause 
of  a  loss  or  injury  to  be  within  the  excep- 
tions to  his  liability  is  imposed  on  the 
carrier." 

A  barrel  of  whisky  was  shipped  by  ex- 
press and  taken  from  the  depot  by  soldiers 
and  carried  off.  The  receipt  provided  that 
the  express  company  would  not  be  liable 
for  loss  from  any  cause  whatever,  unless 
the  property  was  specially  insured  and  it 
was  so  specified  in  the  receipt.  An  instruc- 
tion "that  the  defendants  as  common  car- 
riers are  only  liable  for  loss  by  gross  neg- 
ligenoe  or  fraud  on  the  part  of  themselves 
or  their  agents,  and  if  the  plaintiff  in  this 
case  does  not  prove  such  negligence  or 
fraud,  by  which  the  whisky  was  lost  to  the 
plaintiff,  the  verdict  should  be  for  defend- 
ants," was  held  properly  refused.  Southern 
Exp.  Co.  v.  Moon.  39  Miss.  822. 

North  Dakota  Rev.  Code  1905  provides 
that  unless  the  consignor  accompanies  his 
^oods,  the  carrier  is  liable  for  loss  or  in- 
jury unless  it  relieves  itself  under  §§  5038- 
5641,  except  for  (1)  inherent  defools  or 
vice,  or  a  spontaneous  action  of  the  prop- 
erty; (2)  the  act  of  the  public  enemy;  (3) 
act  of  law;  (4)  any  irresistible  superhuman 
cause.  Flaxseed  leaked  out  of  a  oar.  It 
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was  held  that  the  plaintiff  could  rest  his 
case  on  proof  of  loss  and  would  prevail  un- 
less the  defendant  showed  the  loss  to  be 
occasioned  by  one  or  more  of  the  excepted 
causes.  Duncan  v.  Great  Northern  R.  Co. 
17  N.  D.  610,  19  L.R.A.(N.S.)  952,  118  N. 
W.  826.  The  court  said:  **The  burden  of 
proof  changes  from  plaintiff  to  the  defend- 
ant when  plaintiff  has  proven  the  delivery 
and  the  failure  to  redeliver.  .  .  .  Ue  is 
not  required  to  show  negligence  on  the 
part  of  the  railway  company.'' 

In  Union  Exp.  Co.  v.  Graham,  26  Ohio 
St.  595,  the  rule  is  stated  that  "it  is  also 
settled  that  where  a  common  carrier  claims 
immunity  for  the  loss  of  goods  with  which 
he  has  been  intrusted,  on  the  grounds  of  a 
special  contract  securing  such  immunity, 
the  burden  is  on  him  to  prove  that  the  loss 
was  occasioned  without  fault  or  negligence 
on  his  part."  A  foot  rest  shipped  at  "'own- 
er's risk"  was  broken. 

Tobacco  was  shipped  from  Cincinnati  to 
Philadelphia,  and  the  bill  of  lading  provid- 
ed exemption  for  any  damage  "if  receipted 
at  Sandusky  in  good  order."  It  was  dam- 
aged by  water,  it  was  held  that  the  bur- 
den of  proof  rested  on  the  carrier  to  show 
that  the  loss  or  damage  occurred  without 
its  fault,  and  when  a  loss  was  shown  to 
exist  the  law  raised  the  presumption  of 
negligence  against  the  carrier.  Fatman  v. 
Cincinnati,  U.  &  D.  R.  Co.  2  Disney  (Ohio) 
248. 

A  bill  of  lading  exempted  from  loss  from 
damages  of  river,  fire,  and  unavoidable  ac- 
cident. It  was  held  that  proof  of  delivery 
to  the  carrier,  and  nondelivery  to  the  con- 
signee, was  prima  facie  evidence  of  loss  by 
negligence.  Davidson  v.  Graham,  2  Ohio 
St.  131.  The  court  approved  the  rule  laid 
'down  by  Greenleaf  on  Evidence,  vol.  2,  § 
219,  that  the  burden  was  on  the  carrier  to 
disprove  negligence. 

Goods  were  shipped  on  a  boat,  "dangers 
of  the  river  navigation,  fire,  and  unavoida- 
ble accidents  excepted."  The  boat  was  sunk. 
It  was  held  that  the  burden  of  proof  was 
upon  the  carriers  to  show  that  there  was  no 
negligence.  Graham  v.  Davis,  4  Ohio  St. 
362,  62  Am.  Dec.  286. 
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Adams  Exp.  Co.  77  N.  J.  L.  19,  71  Atl.  683; 
Wabash  R.  Co.  v.  Curtis,  134  111.  App.  409. 

Philip  E.  Brown,  J.,  delivered  the  opin- 
ion of  the  court: 

Action  to  recover  $3,820  for  the  loss 
by  fire  of  a  carload  of  horses  numbering 
sixteen,  and  eight  sets  of  harnesses.  The 
case  was  tried  to  a  jury,  who  returned  a 
verdict  for  the  plaintiff  for  $3,205.12.  The 
defendant  appealed  from  an  order  denying 
a  new  trial. 

The  case  comes  here  upon  a  bill  of  ex- 
ceptions, which,  according  to  the  trial 
court's  certificate  thereto,'  contains  a  com- 
plete record  of  all  proceedings  had,  includ- 
ing all  the  evidence  offered  on  the  trial, 
"except  that  most  of  the  evidence  relative 


to  the  cause  of  the  fire  which  destroyed 
the  carload  of  horses  and  responsibility 
therefor  has  been  omitted."  An  under- 
standing of  the  questions  to  be  determined 
requires  a  statement  of  the  issues  made  by 
the  pleadings,  with  the  evidence  adduced 
in  the  course  of  the  trial. 

The  complaint  is  based  squarely  upon  a 
breach  of  the  defendant's  common-law  duty 
as  a  common  carrier  in  the  transportation 
of  the  property  mentioned,  and  alleges  in 
substance  the  plaintiff's  possession  of  the 
horses  and  harnesses  near  Willow  River^ 
Minnesota,  under  a  contract  of  hire  with 
their  owner,  coupled  with  a  condition  that 
the  plaintiff  was  to  return  them  to  him  at 
Stillwater,  Minnesota;  that  for  the  purpose 
of  performing  this  obligation  the  plaintiff. 


In  Wardlaw  v.  South  Carolina  R.  Co.  11 
Rich.  L.  337,  it  was  said:  "In  this  state 
the  rule  on  the  subject  ot  limiting  the  lia- 
bility of  a  carrier  has  been  relaxed,  though 
the  onus  still  rests  to  bring  himself  with- 
in the  exceptions  and  to  discharge  himself 
of  negligence." 

And  the  onus  was  held  to  be  on  the  car- 
rier to  show  that  the  injury  to  a  broken 
stove  was  within  the  exception  of  the  bill 
of  lading  exempting  for  breakage,  and  also 
that  there  was  no  negligence.  Baker  v. 
Brinson,  9  Rich.  L.  201,  67  Am.  Dec.  548. 
This  was  on  the  ground  that  it  is  a  sound 
rule  which  devolves  the  onus  on  him  who 
best  knows  what  the  facts  are. 

And  where  earthenware  and  hardware 
were  shipped  under  a  contract  exempting 
from  dangers  of  seas  and  navigation,  and 
were  injured,  it  was  held  that  the  burden 
was  on  the  carrier  to  show  that  the  damage 
proceeded  from  an  excepted  cause.  Camer- 
on v.  Rich,  4  Strobh.  L.  168,  53  Am.  Dec. 
670. 

A  bill  of  lading  exempted  from  liability 
for  leakage  of  oil.  It  was  held  that  where 
oil  was  lost  the  burden  of  proof  was  on  the 
carrier  to  show  that  there  was  no  negligence 
on  its  part.  Baltimore  &  0.  R.  Co.  v. 
Oriental  Oil  Co.  61  Tex.  Civ.  App.  336,  111 
8.  W.  979. 

A  diamond  was  sent  by  express  and  lost. 
The  contract  provided  that  the  carrier  would 
not  be  liable  for  loss  unless  caused  by  its 
fraud  or  gross  negligence,  and  not  for  anv 
amount  over  $50  unless  otherwise  specified. 
It  was  held  that  the  burden  of  proof  was 
on  the  carrier  to  show  that  the  loss  was 
within  the  exception,  and  also  that  it  was 
not  negligent.  Brown  v.  Adams  Exp.  Co. 
15  W.  Va.  812.  And  the  same  was  held 
where  a  watch  was  lost.  Southern  Exp. 
Co.  V.  Seide,  67  Miss.  609,  7  So.  547. 

In  Mahony  v.  Waterford,  L.  &  W.  R.  Co. 
[1900}  2  I.  R.  273,  where  goods  were 
shipped  over  connecting  lines,  at  the  own- 
er's risk,  and  were  damaged,  it  was  held 
that  the  onus  of  providing  that  they  were 
not  damaged  by  the  wilful  misconduct  of 
the  sen'ants  of  the  contracting  company 
was  on  the  contracting  company.  This  was 
L.R.A.1915D. 


I  on  the  ground  that  where  the  subject-mat- 
ter of  the  allegation  was  peculiarly  within 
the  knowledge  of  one  of  the  parties,  he 
should  prove  it.  Distinguished  in  Graham 
v.  Belfast  &  N.  C.  R.  Co.  [1901]  2  I.  R. 
13. 

And  where  the  acceptance  of  the  goods 
was  special,  it  was  held  that  the  burden  of 
proof  was  on  the  carrier  to  show,  not  only 
that  the  cause  of  loss  was  within  the  excep- 
tion, but  that  there  was  no  negligence  on 
the  part  of  the  carrier.  Shea  v.  Minneapo- 
lis &  St.  P.  &  S.  Ste.  M.  R.  Co.  63  Minn.  228, 
65  N.  W.  458.  Oranges  were  shipped,  and 
th^  bill  of  lading  exempted  for  loss  from 
heat  or  frost. 

And  where  apples  were  frozen,  and  the 
bill  of  lading  provided  that  the  carrier 
would  not  be  liable  for  damage  from  frost, 
it  was  held  that  the  burden  was  on  the  car- 
rier to  show  that  it  was  not  negligent.  Hin- 
ton  y.  Eastern  R.  Co.  72  Minn.  339,  75  N. 
W.  373. 

J}.  Fire. 

In  McGbath  v.  Nobthebn  P.  R.  Co.  it 
was  held  that  where  a  carload  of  horses 
were  burned  the  burden  of  proof  as  to 
negligence  was  on  the  carrier,  where  the 
contract  provided  that  the  company  should 
not  be  liable  for  damage  unless  it  was 
caused  by  negligence  of  its  employees.  The 
loading  of  the  car  was  finished  about  9  p. 
M.,  and  the  man  loading  went  to  the  village 
for  lunch,  and  in  the  meanwhile  the  car 
was  burned.  This  rule  is  supported  by  a 
considerable  number  of  cases. 

The  shipper  was  held  to  make  a  prima 
facie  case  against  the  carrier  when  he 
showed  that  the  goods  were  not  delivered. 
This  cast  the  onus  on  the  carrier  to  show 
that  the  loss  occurred  from  a  danger  of 
the  river  or  fire,  excepted  in  the  bill  of 
lading;  and  it  should  also  prove  a  prima 
facie  case  of  diligence  on  its  part.  Grey 
V.  Mobile  Trade  Co.  55  Ala.  387,  28  Am. 
Rep.  729.  In  this  case  a  steamer  loaded 
with  cotton  was  burned  because  the  cotton 
was  not  covered  with  tarpaulin,  and  sparks 
from  a  match  or  pipe  came  in  contact  with 
it. 
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in  March,  1912,  delivered  to  the  defendant, 
and  the  defendant  as  a  common  carrier  re- 
ceived, such  property  for  the  purpose  of 
transporting  it  from  Willow  River  station 
to  the  plaintiff  at  Stillwater  for  a  rea- 
sonable compensation;  that  the  defendant 
failed  to  transport  any  of  the  property,  but, 
on  the  contrary,  so  conducted  itself  in  re- 
gard thereto  that  it  was  destroyed  by  fire 
while  in  the  defendant's  possession  at 
the  station  mentioned.  No  negligence  is 
charged.  The  answer  admits  that  the  de- 
fendant received  from  one  Matson  the  car- 
load of  horses  mentioned,  and  that  the  same 
were  consigned  to  the  plaintiff  at  Still- 
water; alleges  that  Matson  and  the  defend- 
ant entered  into  a  contract  for  the  trans- 
portation of  the  horses,  a  copy  of  the  same 


being  made  a  part  of  the  answer;  denies 
the  receipt  of  the  harnesses;  admits  the 
destruction  of  the  horses  by  fire;  denies  that 
the  fire  was  caused  by  any  act  or  omission 
on  the  defendant's  part,  or  that  it  was  due 
to  its  negligence;  alleges  that  the  destruc- 
tion of  the  horses  was  caused  solely  by  the 
negligence  of  the  shipper,  consignee,  and 
their  servants  and  agents;  and  denies  all 
other  allegations  of  the  complaint.  The  re- 
ply put  in  issue  all  the  allegations  of  the 
answer.  The  relevant  portions  of  the  con- 
tract referred  to  will  be  stated  later  in  this 
opinion. 

The  plaintiff,  during  the  trial,  withdrew 
his  claim  for  the  destruction  of  the  har- 
nesses. To  establish  the  allegations  of  bis 
complaint  he  offered   evidence   conclusively 


Where  the  liability  of  the  defendant  was 
that  of  a  carrier  when  the  cotton  was 
burned,  it  was  held  that  it  was  incumbent 
on  the  carrier  to  show  that  the  burning 
was  without  negligence  on  its  part.  Lou- 
isville &  N,  R.  Co.  V.  Oden,  80  Ala.  38.  The 
bill  of  lading  exempted  from  loss  by  fire. 

So  where  the  bill  of  lading  exempted 
from  loss  by  fire,  it  was  held  that  the  bur- 
den of  proof  was  on  the  carrier  to  show  that 
it  had  used  due  care  and  reasonable  dili- 
gence to  prevent  loss.  Louisville  '&  N.  R. 
Co.  v.  Gidley,  119  Ala.  523,  24  So.  753. 

A  bill  of  lading  released  from  all  liability 
for  damages  arising  from  fire  not  the  re- 
sult of  negligence  of  the  carrier.  It  was 
held  that  where  the  goods  were  lost  by  fire, 
the  burden  of  proof  was  on  the  carrier  to 
show  absence  of  negligence.  Louisville  & 
N.  R.  Co.  V.  Cowherd,  120  Ala.  51,  23  So. 
793. 

This  rule  was  adopted  in  Mouton  v. 
Louisville  &  N.  R.  Co.  128  Ala.  537,  29  So. 
602;  Central  of  Georgia  R.  Co.  v.  Burton, 
165  Ala.  426,  51  So.  643;  Louisville  &  N. 
R.  Co.  V.  Touart,  97  Ala.  514,  11  So.  756; 
Merchants'  Dispatch  Transp.  Co.  v.  Hoskins, 
14  Ky.  L.  Rep.  927  (in  this  case  the  plain- 
tiff assumed  the  burden)  ;  Southard  v.  Min- 
neapolis, St.  P.  &  S.  Ste.  M.  R.  Co.  60  Minn. 
382,  62  N.  W.  442,  619;  Newberger  Cotton 
Co.  V.  Illinois  C.  R.  Co.  75  Miss.  303,  23 
So.  186;  Houston  &  T.  C.  R.  Co.  v.  Bath,  17 
Tex.  Civ,  App.  697,  44  S.  W.  695;  Galves- 
ton, H.  &  S.  A.  R.  Co.  V.  Efron,  —  Tex. 
Civ.  App.  — ,  38  S.  W.  639,  1  Am.  Neg. 
Rep.  192;  Texas  &  P.  R.  Co.  v.  Payne,  15 
Tex.  Civ.  App.  58,  38  S.  W.  366;  Missouri 
P.  R.  Co.  V.  China  Mfg.  Co.  79  Tex.  26,  14 
S.  W.  785;  Houston  &  T.  C.  R.  Co.  v.  Mc- 
Fadden,  91  Tex.  194,  42  S.  W.  693;  Ryan 
V.  Missouri,  K,  &  T.  R.  Co.  65  Tex.  13,  57 
Am.  Rep.  589.  This  latter  case  held  this 
on  the  ground  that  "the  burden  of  proof  is 
on  him  who  best  knows  the  facts." 

A  shipping  contract  for  cotton  authorized 
the  use  of  flat  oars,  and  exempted  from  loss 
by  fire.  It  waa  held  that  the  burden  of 
proof  was  on  the  carrier  to  show  that  it 
was  not  negligent.  Chicago,  St.  L.  &  N.  O. 
R.  Co.  V.  Moss,  60  Miss.  1003,  45  Am.  Rep. 
L.R.A.1915D. 


428.  The  court  said:  "All  the  authorities 
hold  that  it  devolves  upon  the  carrier  to 
show  the  loss  to  have  occurred  by  the  ex- 
cepted cause.  In  doing  this  it  will  add  but 
little  to  his  burden  to  show  all  the  attend- 
ing circumstances;  and  that  the  burden  rests 
upon  him  to  do  so,  and  disprove  his  own 
negligence,  we  think  arises  from  the  terms 
of  the  contract,  from  the  character  of  his 
occupation,  and  from  that  rule  governing 
the  production  of  evidence  which  requires 
the  facts  to  be  proved  by  that  party  in 
whose  knowledge  they  peculiarly  lie." 

Goods  were  snipped,  "unavoidable  dangers 
excepted,"  and  were  burned.  It  was  held 
that  fire  was  not  an  unavoidable  danger, 
and,  if  intended  to  be  excepted,  the  con- 
tract should  have  so  stated.  Then  the  car- 
rier would  be  bound  to  show  the  origin  of 
the  fire.  Union  Mut.  Ins.  Co.  v.  Indianap- 
olis &  C.  R.  Co.  1  Disney  <Ohio)  480.  The 
court  said:  "The  presumption  founded  on 
public  policy  will  be  that  the  cause  or 
origin  of  the  fire  might  have  been  avoided, 
and  the  defendant  must  show  what  it  was, 
and  that  it  was  unavoidable." 

And  where  whisky  was  shipped  by  ex- 
press, and  burned  on  the  way,  and  it  was 
claimed  the  contract  was  "subject  to  the 
$20  clause,"  it  was  held  that  this  clause 
would  not  apply  in  case  of  negligence,  and 
that  the  burden  of  proof  was  on  the  carrier 
to  show  that  it  exercised  due  diligence. 
United  States  Exp.  Co.  v.  Baekman,  28 
Ohio  St.  144. 

A  bill  of  lading  exempted  from  loss  by 
fire  from  any  cause  whatever.  Cotton  was 
burned.  It  was  held  that  the  burden  was 
on  the  carrier  to  show  that  the  loss  waa 
within  the  terms  of  the  agreement,  and 
that  it  was  occasioned  without  fault  or 
neglect  on  its  part.  Gaines  v.  Union  Transp. 
&  Ins.  Co.  28  Ohio  St.  418. 

Goods  were  burned  before  they  were  load- 
ed on  the  cars.  It  was  claimed  that  a 
parol  contract  exempted  from  fire,  and  that 
the  bill  of  lading  to  be  issued  also  was  to 
contain  such  exemption.  It  was  held  that 
a  carrier  could  limit  its  liability  for  losses 
happening  without  its  fault  or  negligence, 
and  that  the  burden  would  l>e  on  the  carrier 
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establishing  that  prior  to  the  shipment  in 
question  he  was  conducting  extensive  log- 
ging operations  in  the  vicinity  of  Willow 
Kiver,  using  therein  a  great  many  horses; 
that  the  horses  destroyed,  and  also  certain 
others  in  the  plaintiff's  possession,  belonged 
to  one  Farmer  at  Stillwater,  from  whom 
the  plaintiff  had  previously  hired  them,  pur- 
suant to  a  contract  whereby  he  had  under- 
taken to  return  them;  that  to  that  end 
one  of  the  plaintiff's  agents,  named  Mc- 
Gillen,  ordered  by  phone  from  the  defend- 
ant's agent  at  Willow  River  several  cars, 
one  for  Monday  and  two  for  Tuesday  fol- 
lowing the  order;  that  Monday  one  carload 
of  horses  was  delivered  to  the  defendant, 
and  that  on  the  nert  day  the  horses  which 
were  destroyed  were  sent  in  charge  of  the 


said  Matson,  the  plaintiff's  employee,  from 
the  plaintiff's  camp  to  the  station  for  ship- 
ment. According  to  McGillen's  testimony, 
Matson's  instructions  were  to  take  the 
horses  "out  to  Willow  River,  load  them,  and 
go  down  to  Stillwater  with  them."  Mat- 
son  testified  that  his  instructions  were  "to 
take  them  horses  out  to  Willow  River,  and 
load  them  and  take  them  to  Stillwater,  and 
deliver  them  to  H.  C.  Farmer."  It  also 
appeared  that  on  the  journey  to  the  station 
one  Patient,  an  ex-employee  of  the  plaintiff, 
joined  Matson  and  was  permitted  by  him  to 
ride  one  of  the  horses  to  the  town;  that 
when  Matson  reached  the  station  he  was 
advised  by  the  defendant's  agent  that  a  car 
would  be  spotted  for  him,  and  that  in  the 
afternoon  of  the  same  day  he  loaded  the 


to  establish  such  limited  liability,  and  to 
allow  that  the  loss  fell  within  such  limita- 
tion. Pittsburgh,  G.  &  St.  L.  R.  Co.  v. 
Barrett,  36  Ohio  St.  448. 

A  bill  of  lading  for  cotton  exempted  from 
loss  by  fire.  It  was  held  that  where  the 
cotton  was  burned,  the  burden  of  proving 
that  there  was  no  negligence  was  upon  the 
carrier.  Swindler  v.  Billiard,  2  Rich.  L. 
286.  The  court  said:  "They  were  bound 
to  show  not  only  that  the  cotton  was  de- 
stroyed by  fire,  but  the  circumstances  un- 
der which  the  destruction  took  place." 

Cotton  was  burned.  The  bill  of  lading 
exempted  from  liability  for  loss  by  fire. 
It  was  held  that  the  burden  of  proof  as  to 
absence  of  negligence  was  on  the  carrier. 
Texas  &  P.  R.  Co.  v.  Richmond,  94  Tex. 
571,  63  S.  W.  619,  reversing  —  Tex.  Civ. 
App.  — ,  61  S.  W.  410.  The  court  said: 
"The  law  does  not  require  a  railroad  com- 
pany, in  defending  itself  under  such  a  con- 
tract, to  exclude  the  possibility  that  the 
fire  occurred  from  some  cause  connected 
with  the  management  of  its  railroad,  nor 
in  fact  to  exclude  the  possibility  of  negli- 
gence on  the  part  of  its  servants.  The 
burden  of  proof  means  in  this  case,  as  in 
others,  that  there  must  be  sufficient  evi- 
dence introduced  to  justify  a  jury  in  find- 
ing a  verdict  in  favor  of  the  party  who 
affirms  the  issue." 

In  Fire  Asso.  of  Philadelphia  v.  Loeb,  25 
Tex.  Civ.  App.  24,  69  S.  W.  617,  the  bill  of 
lading  exempted  from  liability  for  loss  by 
fire,  and  also  provided  that  in  case  of  fire 
the  burden  of  proof  as  to  the  negligence 
would  be  on  the  shipper.  It  was  held  that 
the  plaintiff,  having  proved  that  the  fire 
was  caused  by  a  defective  spark  arrester, 
made  a  prima  facie  case  of  negligence,  and 
the  carrier  failed  to  show  that  the  engine 
was  properly  handled  or  that  the  fire  was 
not  set  out  by  its  negligence.  The  court 
said:  "The  plaintiff  had  the  burden  of 
proof  to  show  the  negligence  of  the  com- 
pany, and  sustained  it  by  showing  that  the 
fire  was  set  out  by  sparks  from  the  engine. 
So  the  provision  in  the  bill  of  lading  was 
complied  with,  whether  it  was  such  as 
could  have  been  enforced  by  law  or  not." 
L.R.A.1915D. 


Where  the  contract  provided  exemption 
from  liability  for  certain  causes,  it  was 
held  that  the  burden  of  proof  was  on  the 
carrier  to  show  that  a  loss  was  occasioned 
by  one  of  the  excepted  causes,  and  also  that 
its  negligence  did  not  contribute  to  the  loss. 
Newport  News  &  M.  Valley  Co.  t.  Holmes, 
14  Ky.  L.  Rep.  853. 

In  Childs  v.  Little  Miami  R.  Co.  1  Cin. 
Sup.  Ct.  Rep.  480,  cotton  was  burned  on  a 
side  track.  The  defendant  denied  that  the 
loss  was  not  among  the  exemptions  in  the 
bill  of  lading,  and  also  denied  all  negligence. 
It  was  held  that  the  burden  of  proof  was 
on  the  plaintiff,  who  alleged  it  In  the  peti- 
tion. In  United  States  £xp.  Co.  v.  Bach- 
man,  2  Cin.  Sup.  Ct.  Rep.  251,  it  was  said 
that  this  case,  so  far  as  it  fails  to  conform 
to  the  decision  in  Graham  v.  Davis,  4  Ohio 
St.  374,  62  Am.  Dec.  285,  is  imperfectly  re- 
ported. 

0.  Live  stoch. 

1.  Generally. 

A  contract  under  which  horses  were  car« 
ried  excepted  liability  for  fire  when  not 
caused  by  negligence  of  the  carrier.  It  was 
held  that  the  burden  of  proof  was  on  the 
carrier  to  show  want  of  negligence.  Texas 
&  P.  R.  Co.  V.  Dishman,  38  Tex.  Civ.  App. 
277,  85  S.  W.  319. 

A  shipping  contract  provided  that  the 
carrier  should  not  be  liable  for  injury  to 
the  live  stock  except  for  injury  caused  by 
its  negligence,  and  that  the  shipper  assumes 
all  risks  of  damage  from  delay.  It  was 
held  that  the  burden  of  proof  was  on  the 
party  possessed  of  the  knowledge  to  make 
proof.  JoUiffe  v.  Northern  P.  R.  Co.  52 
Wash.  433,  100  Pac.  977.  This  stock  was 
injured  by  delay.  The  court  said:  ''Rail- 
road companies  do  not  usually  establish 
their  bureaus  of  information  either  in  a 
horse  car  or  a  caboose, — the  only  apart- 
ments in  the  train  which  were  available  to 
the  shipper." 

That  case  was  distinguished  in  Bartlett 
V.  Oregon  R.  &  Nav,  Co,  57  Wash.  16,  136 
Am.  St.  Rep.  959,  106  Pac.  487. 
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horses,  finishing  about  9  P.  M.,  after  which 
he  went  to  the  village  for  lunch;  and  that 
about  half  an  hour  or  more  thereafter  the 
car  was  discovered  to  be  on  fire,  and  the 
horses  destroyed.  Testimony  was  oflfered 
that  the  value  of  thefhorses  was  $225  each. 
On  cross-examination  Matson  testified  that 
on  the  afternoon  of  the  same  day  he  signed 
the  contract,  a  copy  of  which  was  attached 
to  the  answer;  the  original  being  offered  in 
evidence  by  the  defendant  and  received. 
There  was  also  evidence  tending  to  show 
that  Patient  was  at  the  car  while  the  load- 
ing was  being  done;  that  he  purchased  a 
lantern  on  the  night  of  the  fire,  and  was 
then  intoxicated;  that  he  had  the  lighted 
lantern  that  night  at  about  8  or  9  o'clock; 
and  that  someone  was  burned  to  death  in 


the  car.  Save  as  above  stated,  the  record 
contains  no  evidence  aa  to  the  origin  of  the 
fire. 

Other  material  evidence  was  received, 
bearing  upon  questions  other  than  the  first 
two  to  be  discussed,  and  will  be  stated  later 
in  its  proper  connection.  It  is  conceded 
that  the  plaintiff,  although  not  the  owner 
of  the  horses,  had  the  right,  as  consignee 
thereof,  to  sue  to  recover  damages  for  their 
injury  and  destruction,  and  this  unques- 
tionably is  the  law.  GrinneU-Collins  Co.  v. 
Illinois  C.  R.  Co.  (GrinneU-Collins  Co. 
V.  Chicago,  M.  &  St.  P.  IL  Co.)  109  Minn. 
513,  26  L.R.A.(N.S.)    437,  124  N.  W,  377. 

1.  The  effect  of  the  court's  charge  was 
to  permit  a  recovery  without  proof  of  neg- 
ligence, and  the  defendant,  predicating  its 


A  mare  was  injured  on  the  cars  and 
died.  It  was  held  that,  upon  a  showing 
made  by  plaintiffs  that  the  mare  was  in- 
jured while  in  the  custody  of  the  carrier, 
the  burden  was  on  the  carrier  to  show  that 
the  injury  happened  without  fault  on  its 
part,  or  from  a  cause  excepted  in  the  con- 
tract. Alabama  G.  S.  R.  Co.  v.  Gewin,  6 
Ala.  App.  584,  59  So.  553. 

And  where  the  carrier  was  in  exclusive 
control  of  stock,  the  shipper  not  having  ac- 
companied it,  and  a  mare  died  shortly  aft- 
er delivery,  it  was  held  that  where  the 
evidence  showed  that  the  mare  died  for 
want  of  food  and  water,  this  was  a  suflScient 
prima  facie  showing  of  negligence,  casting 
the  burden  of  proof  on  the  carrier  to  over- 
come the  prima  facie  case.  Mering  v. 
Southern  P.  Co.  161  Cal.  297,  119  Pac.  80. 
The  bill  of  lading  exempted  from  liability 
except  for  gross  negligence. 

The  shipper  signed  a  limited  liability 
live  stock  contract,  providing  exemption 
from  loss  on  account  of  delay,  beyond  the 
expense  of  feed  and  water.  It  was  held 
incumbent  on  the  carrier  to  prove  that  the 
shipper  assented  to  the  terms  of  the  con- 
tract. Shoot  V.  Cleveland,  C.  C.  &  St.  L. 
R.  Co.  145  111.  App.  632. 

Proof  of  delivery  to  the  carrier  of  live 
stock  in  good  condition,  and  its  injury 
while  in  the  custody  of  the  carrier,  was 
held  to  make  a  prima  facie  case.  The  car- 
rier could  have  successfully  rebutted  the 
prima  facie  ca»e  against  it,  by  proof  that 
it  had  provided  all  suitable  means  of  trans- 
portation, and  had  exercised  that  degree 
of  care  which  the  nature  of  the  property 
required.  If  an  animal  escaped  from  the 
carrier,  the  co-operating  cause  of  the  es- 
cape would  be  presumed  to  have  been  the 
negligence  of  the  carrier,  unless  it  was  re- 
lieved by  proof  to  the  contrary  or  by  the 
terms  of  the  contract.  Baltimore  &  0.  S. 
W.  R.  Co.  V.  Fox,  113  111.  App.  180. 

Where  the  shipper  of  live  stock  proved 
the  delivery  to  the  carrier  and  the  fact 
that  damage  occurred  during  transit  by 
reason  of  the  bumping  of  cars,  it  was  held 
that  'the  burden  was  then  on  the  carrier  to 
show  that  the  loss  was  not  occasioned  by 
J-..11.A.1915D. 


his  default,  but  was  due  to  the  inherent 
nature  or  propensity  or  "proper  vice"  of  the 
animal  transported.  Boehl  v.  Chicago,  M. 
&  St.  P.  R.  Co.  44  Minn.  191,  46  N.  W.  333. 
The  court  said;  "So,  in  this  case  the  bur- 
den was  upon  the  plaintiff  to  establish  by  a 
preponderance  of  evidence  that  the  animal 
was  thrown  down  or  injured  by  the  violent 
collision  of  the  cars  as  alleged,  and  this 
unexplained  would  make  a  prima  facie  case 
of  negligence,  and  it  would  then  devolve  on 
the  defendant,  as  a  common  carrier,  .  .  . 
to  disprove  its  negligence."  The  issue  be- 
ing made  as  to  the  specific  charge  of  neg- 
ligence, the  clause  of  the  contract  limiting 
the  carrier's  liability  was  considered  as 
eliminated  from  the  case. 

In  Lindsley  v.  Chicago,  M.  &  St.  P.  R. 
Co.  36  Minn.  539,  1  Am.  St.  Rep.  692,  33 
N.  W.  7,  where  a  lot  of  hogs  died  on  the 
cars,  and  the  carrier  had  exclusive  care,  it 
was  said:  "In  general,  although  the  rule 
that  the  carrier  is  absolutely  responsible 
as  an  insurer  of  the  property  is  subject  to 
some  exceptions,  as  in  cases  where  the  in- 
jury or  loss  is  to  be  referred  to  the  act  of 
God  or  the  violence  of  public  enemies,  yet 
the  burden  of  proof,  as  respects  the  cause 
of  loss  or  injury,  is,  even  in  such  cases,  up- 
on the  carrier,  who«  to  exonerate  himself 
from  liability,  must  show  that  the  cause 
of  the  loss  was  of  the  exceptional  kind 
which  the  law  recognizes  as  excusing  him." 

Some  cattle  were  injured  and  some  were 
missing.  It  was  held  incumbent  on  the 
carrier  to  show  that  it  was  exempt  from 
liability  by  reason  of  risks  assumed  by  the 
shipper,  and  it  was  also  held  that  the  bur- 
den of  proof  was  on  the  carrier  to  show 
that  none  of  the  injury  complained  of  was 
caused  by  its  negligence.  Kansas  City,  M. 
&  B.  R.  Co.  V.  Heard,  87  Miss.  378,  39  So. 
1011. 

And  the  burden  was  held  to  be  on  a  car- 
rier relying  on  a  contract  stipulating  for 
a  restricted  liability,  to  prove  it,  if  it  was 
not  proved  by  the  other  party,  and  to  show 
that  the  injury  complained  of  resulted 
without  fault  on  the  part  of  the  carrier, 
from  some  cause  excepted  by  the  contract. 
Chicago,  St.  L.  &  N.  0.  R,  Co.  v.  Abels,  60 
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claims  upon  a  stipulation  contained  in  the 
special  contract  mentioned,  contends  that 
such  was  reversible  error,  for  the  reason 
that  under  the  contract  the  plaintiff  was 
bound  to  prove  the  defendant's  negligence; 
the  provision  thereof  relied  upon  in  this 
connection  being  that  "the  company  shall 
not  be  liable  for  delay  in  transit  or  for  the 
loss  of,  death  of,  or  injuries  to  the  stock, 
unless  the  same  is  caused  by  the  negligence 
of  the  company,  its  agents  or  employees." 
For  the  purpose  of  the  discussion  of  this 
point,  and  also  for  all  other  matters  con- 
sidered in  this  opinion,  we  will  assume,  not- 
withstanding the  plaintiff's  contention  to 
the  contrary,  that  the  answer  was  sufficient. 
We  will  also  assume,  for  the  purposes  of 
the  present  inquiry,  that  there  was  no  oral 


contract  for  the  transportation  of  the 
horses,  and  that  the  written  one  was  valid 
and  binding  upon  the  plaintiff  in  accord- 
ance with  its  terms. 

At  common  law  the  defendant  was  an 
insurer  of  the  property^  and  in  the  absence 
of  an  express  contract,  leaving  out  of  ac- 
count the  question  of  contributory  negli- 
gence, the  plaintiff  was  entitled  as  a  matter 
of  law  to  recover  the  value  of  the  property 
destroyed  without  proving  negligence  on  the 
part  of  the  defendant;  and  even  if  there 
was  an  express  contract,  which  we  now 
assume  as  above  stated,  no  duty  devolved 
upon  the  plaintiff  to  plead  it,  it  being  his 
right  and  privilege  to  do  just  what  he 
did, — ^that  is,  to  base  his  action  upon  the 
defendant's  common-law  liability,  and  leave 


Miss.  1017.  The  court  said  that  "the  car- 
rier in  such  case  must  show,  at  least  prima 
facie,  that  the  injury  did  not  result  from 
neglect."  In  this  ca^e  the  shipper  had  as- 
sumed all  risk. 

In  Louisville,  M.  0.  &  T.  R.  Co.  v.  Bigger, 
66  Miss.  319,  6  So.  234,  a  mule  was  injured. 
The  court  left  the  special  contract  out  of 
view,  and  held  that  the  burden  was  on  the 
carrier  to  acquit  itself,  which  was  done. 

.  Sheep  were  injured  by  delay  and  storm. 
The  jury  were  instructed  that  if  the  evi- 
dence did  not  show  that  the  sheep  died  or 
were  injured  from  inherent  want  of  vitali- 
ty, or  from  injuries  inflicted  oh  each  other, 
the  carrier  would  be  liable  unless  it  proved 
that  the  injury  was  occasioned  by  some  oth- 
ei  cause  than  its  negligence,  and  in  the  ab- 
sence of  such  proof  the  law  would  presume 
negligence  on  the  part  of  the  carrier.  Nel- 
son V.  Great  Northern  R.  Co.  28  Mont.  297, 
72  Pac.  642.  The  agent  of  the  shipper  ac- 
companied the  stock,  but  the  shipper  de- 
clared on  common-law  liability^  The  ex- 
ceptions to  common -law  liabilitv  were  to 
be  proved  by  the  carrier,  and,  if  the  pres- 
ence of  the  agent  of  the  shipper  prevented 
the  defendant  from  discharging  its  duties, 
the  burden  of  proving  this  was  on  the  de- 
fendant. 

A  shipper  of  live  stock  agreed  to  exempt 
the  carrier  from  all  claim  for  loss  except 
that  caused  by  the  negligence  of  the  carrier. 
It  was  held  that  the  burden  was  on  the  car- 
rier to  show  that  the  loss  was  not  caused 
by  its  negligence.  Davis  Bros.  v.  Blue  Ridge 
R.  Co.  81  S.  C.  466,  62  S.  E.  856. 

A  live  stock  contract  provided  that  the 
shipper  accepted  the  cars  turnished.  Horses 
were  injured  by  a  defective  car  and  cattle 
shoot.  It  was  claimed  that  it  was  error  to 
refuse  an  instruction  "that  plaintiffs  should 
not  simply  show  negligence  only,  but  should 
also  show  that  the  injury  complained  of 
resulted  from  this  negligence."  Tlie  court 
said:  "But  in  a  case  against  a  common 
carrier,  like  the  one  at  bar,  where  the  de- 
fendant is  liable  unless  he  proves  that  Ihe 
injury  was  occasioned  by  a  cause  which, 
under  the  principles  above,  he  is  exempt 
from,  it  has  no  application."  Wallingford 
L.R.A.1916D. 


V.  Columbia  &  G.  R.  Co.  26  8.  C.  258,  2  a 
E.  19. 

A  shipping  contract  for  cattle  provided 
that,  for  damage  through  negligence,  the 
value  by  the  schedule  of  $75  each  should 
control;  that  in  case  of  negligent  delay  the 
damage  should  be  the  value  of  food  and 
water  purchased  by  the  shipper  while  so 
detained.  An  unusual  delay  having  been 
proved,  it  was  held  that  it  devolved  upon 
the  defendant  to  show  that  the  delay  was 
from  a  cause  for  which  it  was  not  respon- 
sible. It  was  held  that  the  carrier  could 
not  exempt  itself  from  negligence  of  its 
servants.  Bosley  v.  Baltimore  &  O.  R.  Co. 
54  W.  Va.  563,  66  L,RJl.  871,  46  S.  E.  613. 
The  court  said  that  the  later  decisions  do 
not  regard  the  case  of  Baltimore  &  0.  R.  Co. 
V.  Rathbone,  1  W.  Va.  67,  88  Am.  Dec.  664, 
as  the  law  of  the  state. 

A,  car  load  of  jacks  was  shipped  under  a 
contract  exempting  from  liability  for  loss 
from  burning  of  hay,  straw,  or  material 
used  by  the  owner.  It  was  held  that  plain- 
tiffs having  shown  the  burning  and  the  dam- 
ages and  the  absence  of  the  negligence  of 
their  employees,  a  prima  facie  case  was 
made  against  the  carrier,  and  on  failure  to 
rebut  it  plaintiffs  should  recover.  St.  Louis 
&  S.  F.  K.  Co.  V.  Parmer,  —  Tex.  Civ.  App. 
— ,  30  S.  W.  1109. 

A  carrier  was  not  to  be  liable  for  injuries 
to  live  stock  "by  reason  of  any  inherent 
vice"  "or  disposition  to  hurt  each  other." 
It  was  held  that  the  burden  was  on  the  car- 
rier to  show  that  the  injury  arose  from  this 
cause.  Ft.  Worth  &  D.  C.  R.  Co.  v.  Great- 
house,  82  Tex.  104,  17  S.  W.  834. 

And  where  the  owner  did  not  accompany 
stock  shipped  by  express,  it  was  held  that 
a  prima  facie  case  was  made  where  owner- 
ship, shipment,  and  damage  were  proved, 
and  that  the  carrier  had  the  burden  of  prov- 
ing facts  relieving  it  from  liability.  Swi- 
ney  v.  American  Exp.  Co.  144  Iowa,  342,  116 
N.  W.  212,  122  N.  W.  957,  distinguished  in 
Colsch  V.  Chicago,  M.  &  St.  P.  R.  Co.  149 
Iowa,  176,  34  L.R.A.(N.S.)  1013,  127  N.  W. 
198,  Ann.  Cas.  1912C,  915. 

And  where  it  was  understood  that  the 
shipper  would  not  go  with   live  stock  al- 
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it  to  the  defendant  to  allege  any  special 
contract  attempting  to  limit  its  liability. 
It  is  true  that  the  cases  are  in  conflict  upon 
this  proposition;  but  the  later,  and  in  our 
opinion  the  better,  considered  cases,  decided 
under  the  more  liberal  modern  practice, 
sustain  the  view  announced.  In  6  Cyc.  614, 
it  is  stated  that  "the  better  rule  is  that  the 
special  contract  containing  conditions  in 
favor  of  the  carrier  is  properly  a  defensive 
weapon,  to  be  used  by  the  carrier  when 
sued,  and  that  the  shipper  may  disregard 
it,  and  sue  for  breach  of  common-law  duty.*' 
This  seems  to  be  the  rule  in  the  Federal 
courts.  See  Southern  P.  Co.  v.  Arnett, 
50  C.  C.  A.  17,  111  Fed.  849,  approved  in 
Empire  State  Cattle  Co.  v.  Atchison,  T.  & 
S.  F.  R.  Co.    (C.  C.)    129  Fed.  480.     The 


same  rule  has  also  been  laid  down  in  Bart- 
lett  v.  Oregon  R.  &  Nav.  Co.  57  Wash.  16, 
136  Am.  St.  Rep.  959>  106  Pac.  487,  decided 
in  1910,  and  also  in  Nelson  v.  Great 
Northern  R.  Co.  28  Mont.  297,  72  Pac.  642, 
where  it  is  said :  "We  are  aware  that  the 
decisions  on  this  question  are  somewhat  at 
variance,  but  believe  the  better  rule  to  be 
that  the  existence  of  a  special  contract  for 
the  shipment  of  live  stock,  with  stipulations 
therein  exempting  the  carrier  from  certain 
liabilities,  is  no  obstacle  to  the  maintenance 
of  an  action  in  tort,  based  upon  the  viola- 
tions of  the  carrier's  common-law  liabilities, 
and  that  the  plaintiff  has  an  election  to 
bring  his  action  on  the  contract  or  in  tort 
for  damages  arising  from  a  violation  of  the 
carrier's  duties.*'     To  the  same  effect,   see 


though  he  had  agreed  to  go,  it  was  held 
that  the  presumption  of  negligence  existed 
where  the  stock  was  injured.  Louisville  & 
N.  R.  Co.  y.  McCarty,  9  Ky.  L.  Rep.  683; 
Cincinnati,  N.  O.  &  T.  P.  R.  Co.  v.  Kern, 
15  Ky.  L.  Rep.  656. 

And  where  the  shipper  was  not  in  actual 
charge  of  live  stock,  although  he  had  agreed 
to  take  charge,  and  the  stock  was  injured, 
it  was  held  that  the  carrier  was  prima  facie 
liable.  Louisville  &  N.  R.  Co.  v.  Spalding, 
8  Ky.  L.  Rep.  355. 

And  where  live  stock  was  injured,  it  was 
held  that  the  presumption  was  that  the 
carrier  was  negligent,  unless  the  owner 
agreed  to  accompany  the  stock  and  did  so. 
Then  the  burden  of  proof  would  be  on  the 
owner,  as,  having  care  of  the  stock,  he 
would  be  presumed  to  know  how  the  injury 
occurred.  Louisville  &  N.  R.  Co.  v.  Hawley, 
10  Ky.  L.  Rep.  111. 

The  exemption  in  a  contract  applied  to 
such  injuries  as  were  not  occasioned  by  the 
negligence  of  the  carrier's  servants.  Where 
the  carrier  claimed  that  delay  in  delivering 
live  stock  was  dne  to  a  mob,  the  burden  of 
showing  that  the  mob  was  without  fault  of 
the  carrier  was  held  to  be  upon  the  carrier. 
Louisville  &  N.  R.  Co.  v.  Thompson,  13  Ky. 
L.  Rep.  973. 

In  Patterson  v.  Missouri,  K.  &  T.  R.  Co. 
24  Okla.  747,  104  Pac.  31,  hogs  died  in  the 
cars.  Cold  water  had  been  poured  on  them 
while  they  were  in  a  heated  condition.  The 
shipper  agreed  by  the  bill  of  lading  to  ac< 
company  the  stock,  but  did  not.  The  car- 
rier set  up  the  contract  limiting  the  com- 
mon-law liability,  and  voluntarily  assumed 
the  burden  of  proof  on  the  question  of  neg- 
ligence. 

Cattle  were  injured  on  the  cars,  the  floors 
of  which  were  defective.  The  contract  pro- 
vided that  no  recovery  for  injury  could  be 
had  unless  notice  in  writing  was  given  be- 
fore the  stock  was  unloaded.  It  was  held 
that  the  carrier  should  show  that  the  in- 
jury was  not  caused  by  the  breakage.  Ohio 
&  M.  R.  Co.  V.  Tabor,  98  Ky.  503,  34  L.R.A. 
685,  32  S.  W.  168,  36  S.  W.  18. 

Where  the  contract  limited  the  carrier's 
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common-law  liability,  and  a  mule  sound 
when  shipped  arrived  at  its  destination  in- 
jured by  cuts,  wounds,  or  bruises,  it  was 
held  that,  although  the  shipper  had  agroed 
to  accompany  the  stock,  the  burden  of  proof 
was  on  the  carrier  to  show  absence  of  negli- 
gence. St.  Louis  k  S.  F.  R.  Co.  v.  Bros! us, 
47  Tex.  Civ.  App.  647,  105  S.  W.  1131. 
But  it  was  held  that  where  an  animal  ar- 
rived sick  with  pneumonia,  the  presumption 
of  negligence  would  not  apply. 

And  in  Weed  v.  International  &  G.  N.  R. 
Co.  21  Tex.  Civ.  App.  689,  53  S.  W.  356, 
it  was  held  that  the  burden  of  proof  was  on 
the  owner  of  horses  to  show  negligence  of 
the  carrier,  where  it  was  claimed  that  the 
horses  contracted  pneumonia  from  water 
leaking  from  water  tanks.  The  case  dDcs 
not  show  a  special  contract,  and  does  not 
show  that  the  sickness  was  caused  by  the 
leaking  water.  The  court  said:  "We  have 
no  means  of  knowing  whether  the  condition 
of  the  water  or  the  leakage  of  the  tanks, 
or  eitlier,  produced  the  pneumonia  and  ca- 
tarrhal fever." 

The  statements  in  the  contract  as  to  the 
character  and  condition  of  the  car  were  held 
to  be  admissions  that  it  was  suitable  and 
sufficient,  and  to  place  on  plaintiff  the  bur- 
den of  showing  that  it  was  unsafe  and  un- 
suitable. These  admissions  prima  facie 
show  that  the  carrier  performed  its  duty. 
One  of  a  carload  of  mules  was  injured. 
Western  R.  Co.  v.  Harwell,  91  Ala.  340,  8 
So.  649.  The  court  said:  "Ordinarily,  the 
rule  as  to  the  burden  of  proof  is  thus  stat- 
ed in  general  terms:  The  onus  is  primarily 
on  the  defendant  to  show  that  the  injury 
did  not  result  from  negligence  on  its  part, 
and  the  cause  thereof  was  in  the  terms  of 
the  exception.  The  rule,  however,  should 
not  be  rigidly  applied.  That  injury  was  not 
caused  by  neglect  on  the  part  of  the  car- 
rier, and  that  it  was  within  the  terms  of 
the  exception,  are  relative  propositions. 
The  rule,  accurately  and  reasonably  inter- 
preted, does  not  mean  that  the  carrier  must 
establish  both  of  these  propositions  inde- 
pendently of  each  other.  When  the  carrier 
makes  a  prima  facie  showing  that  the  in- 
jury   occurred   without   negligence   on    hit 
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Southern  R.  Co.  y.  Webb,  143  Ala.  304,  111 
Am.  St.  Rep.  45,  39  So.  262,  5  Ann.  Cas.  97. 
This  concluBiott  is  in  logical  accord  with  the 
proposition  stated  in  the  next  subdivision 
of  this  opinion,  and  indeed  this  court  has 
already  practically  aligned  itself  with 
those  adhering  to  the  rule  as  above  stated. 
See  Minneapolis,  St.  P.  &  S.  Ste.  M.  R.  Co. 
V.  Home  Ins.  Co.  64  Minn.  61,  66,  66  N.  W. 
132. 

2.  The  question,  then,  on  this  branch  of 
the  case,  resolves  itself  into  one  of  burden 
of  proof,  and  may  thus  be  stated:  Did  the 
existence  of  the  special  contract  limiting 
the  defendant's  liability  to  losses  occurring 
through  its  negligence  cast  upon  the  plain- 
tiff the  burden  of  proving  that  the  loss  was 
so  caused,  or  was  the  burden  upon  the  de- 


fendant to  negative  the  same?  We  do  not 
consider  this  an  open  question.  "If  the 
goods  were  shipped  under  a  special  contract 
exempting  the  carrier  from  its  common-law 
liability,"  says  Mr.  Dunnell  in  §  1360  of 
his  Minnesota  Digest,  "the  burden  is  still 
on  the  carrier  to  prove,  not  only  that  the 
loss  or  danaage  was  within  the  terms  of  the 
exemption,  but  also  that  there  was  no  negli- 
gence on  its  part."  This  proposition  is  sup- 
ported by  the  cases  cited  thereto,  of  which 
see,  especially,  Minneapolis,  St.  P.  k  S. 
Ste.  M.  R.  Co.  V.  Home  Ins.  Co.  supra; 
and  there  are  numerous  authorities  from 
other  states  to  the  same  effect,  of  which 
see  St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Pape, 
100  Ark.  269,  140  S.  W.  265,  269. 
It  may  be  contended  that  the  introduction 


part,  this  prima  facie  brings  its  cause  with- 
in the  exception." 

2.  Where  shipper  is  in  charge. 

The  shipper  by  the  bill  of  lading  assumed 
the  care  and  risk  of  a  carload  of  horses.  It 
was  held  that  the  burden  of  proof  was  on 
the  carrier  to  show  that  it  was  not  negli- 
gent. Hull  V.  Chicago,  St.  P.  M.  &  O.  R.  Go. 
41  Minn.  510,  5  L.R.A.  587,  16  Am.  St. 
Rep.  722,  43  N.  W.  391.  The  train  bucked 
snowdrifts.  The  court  said  the  carrier  must 
prove  that  the  lose  occurred  by  reason  of 
an  excepted  cause.  "If  the  contract,  instead 
of  specifying  certain  exceptions  to  the  lia- 
bility, is  general  in  its  terms,  and  excepts 
from  the  liability  all  causes  of  loss  or  dam- 
age but  the  carrier's  negligence,  how  does 
the  carrier  show  that  the  loss  or  damage 
was  within  the  exception  but  by  proof  that 
it  occurred  from  a  cause  other  than  his  neg- 
ligence." 

Hogs  were  shipped,  the  owner  agreeing  to 
accompany  the  stock,  and  releasing  the  car- 
rier from  all  damages  which  were  not 
caused  by  the  negligence  of  the  carrier. 
Some  four  hogs  di^.  It  was  held  that,  as 
the  carrier  failed  to  negative  negligence  by 
proof,  the  plaintiffs  were  entitled  to  judg- 
ment in  some  amount.  Johnstone  t.  Rich- 
mond k  D.  R.  Co.  39  S.  G.  55,  17  S.  E.  512. 

The  court  followed  Hart  v.  Pennsylvania 
R.  Co.  112  U.  S.  331,  28  L.  ed.  717,  5  Sup. 
Ct.  Rep.  151,  as  to  valuation. 

Cattle  and  hogs  were  in  a  car,  and  the 
cattle  were  injured  and  some  hogs  were  lost. 
The  contract  required  the  shipper  to  care 
for  the  stock,  and  exempted  the  carrier  ex- 
cept for  gross  negligence.  It  was  held  that 
the  burden  of  proof  was  on  the  carrier  to 
show  that  the  loss  occurred  from  an  ex- 
cepted cause,  and  that  it  was  not  n^ligent. 
Johnson  v.  Alabama  k  V.  R.  Co.  69  Miss. 
191,  30  Am.  St.  Rep.  534,  11  So.  104. 

Where  a  special  contract  was  made  and 
a  loss  occurred,  it  was  held  that  the  car- 
rier could  not  claim  exemption  from  liabil- 
ity unless  he  showed,  not  only  that  the 
cause  of  the  loss  was  within  the  limitation 
of  the  contract,  but  that  it  was. without 
L.RJ^.1916D. 


negligence  on  its  part.  South  k  North  Ala. 
R.  Co.  V.  Henlein,  52  Ala.  606,  23  Am.  Rep. 
578.  In  this  case  the  owner  of  the  stock 
shipped  agreed  to  assume  care  of  the  stock, 
and  to  feed  and  water  the  same.  A  steer 
died  in  transit. 

A  shipper  of  live  stock  agreed  to  accom- 
pany tile  same  and  assume  charge  of  load- 
ing. S.  C.  Stat.  1893,  §  1678,  provided  that 
no  railroad  company  in  transportation  of 
animals  shall  overload  the  cars.  It  was 
held  that  tlie  burden  of  proving  that  injury 
to  the  stock  was  within  an  exemption 
clause,  and  that  the  carrier  was  not  negli- 
gent, was  upon  the  carrier.  Crawford  v. 
Southern  R..Co.  56  S.  C.  136,  34  S.  £.  80. 

But  in  Texas  k  P.  R.  Co.  v.  Arnold,  16 
Tex.  Civ.  App.  74,  40  S.  W.  829,  where  the 
shipper  of  live  stock  agreed  to  take  care  of 
the  same,  and  did  accompany  them,  it  was 
held  that  the  burden  was  on  the  shipper  to 
show  negligence  of  the  carrier  in  failing  to 
feed  and  water.  The  court  said:  "But  in 
shipments  of  live  stock,  where  the  owner 
accompanies  the  stock  under  a  special  con- 
tract to  take  care  of  them  himself,  and  is 
given  an  opportunity  to  do  so,  the  reason  for 
the  rule  that  the  facts  are  peculiarly,  if  not 
exclusively,  within  the  knowledge  of  the 
carrier,  does  not  apply,  and  hence  the  rule 
itself  is  held  to  be  inapplicable." 

That  case  was  distinguished  in  Texas  k 
P.  R.  Co.  V.  Dishman,  38  Tex.  Civ.  App.  277, 
85  S.  W.  319. 

I/.  Burden  on  shipper* 

a,  Oenerally, 

Where  goods  are  damaged  while  in  the 
possession  of  the  carrier,  it  is  required  to 
show  that  such  injury  came  from  an  except- 
ed cause.  The  majority  of  cases  hold  that 
then  the  burden  of  proof  is  on  the  shipper 
to  show  that  the  damage  was  caused  by  the 
negligence  of  the  carrier. 

In  an  action  against  a  steamship  com- 
pany for  loss  of  money  shipped  b^  express 
on  a  steamer  which  burned,  it  was  held 
that,  the  carriers  having  succeeded  in  re- 
stricting their  liability  as  carriers  by  spe« 
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of  the  special  contract  in  evidence  before 
the  plaintiff  had  rested  changed  the  rule, 
or  rather  rendered  it  inapplicable.  No  such 
result  followed,  however,  as  this  was  done 
by  the  defendant,  and  the  plaintiff,  during 
the  entire  trial,  based  his  claim  to  a  recov^ 
ery  solely  upon  the  common-law  liability. 
This  distinction  is  clearly  pointed  out  in 
Johnson  v.  West  Jersey  &  S.  R.  Co.  78  N.  J. 
L.  529,  138  Am.  St.  Rep.  625,  74  Atl.  496, 
20  Ann.  Cas.  228. 

The  only  evidence  disclosed  by  the  record 
as  to  the  origin  of  the  fire  was  that  above 
recited  concerning  the  man  Patient  and  his 
conduct,  and  this  we  think  was  manifestly 
insufficient  to  require  the  court  to  submit 
to  the  jury  the  question  of  whether  the 
defendant  had  sustained  the  burden   upon 


it  to  establish  the  absence  of  negligence  on 
its  part.  Furthermore,  the  evidence  in 
question  seems  to  have  been  offered  upon 
the  issue  of  contributory  negligence,  which 
was  submitted  to  the  jury,  and  of  which 
we  will  treat  in  its  place.  But  if  it  may  be 
claimed  that  the  conclusions  above  stated 
are  erroneous,  the  same  result  must  never- 
theless follow,  for  the  settled  case  shows 
that  most  of  the  evidence  relative  to  the 
cause  of  the  fire  and  responsibility  there- 
for is  not  contained  therein.  Error  is  never 
presumed,  and  what  this  evidence  was  we 
know  not. 

We  hold,  therefore,  that  the  verdict  can- 
not be  disturbed  on  the  ground  that  the  in- 
structions allowed  a  recovery  without  proof 
of  negligence.    A  new  trial  should  never  be 


cial  agreement,  the  burden  of  proof  that  | 
the  loss  was  occasioned  by  the  want  of  due 
care  or  by  gross  negligence  was  on  the  libel- 
lant.  New  Jersey  Steam  Nav.  Co.  v.  Mer- 
chants' Bank,  6  How.  344,  12  L.  ed.  465. 
The  carriers  gave  notice  in  bills  of  lading 
that  the  expressman  was  alone  responsible, 
and  that  the  steamboat  company  assumed 
no  risk. 

That  case  and  Selby  v.  Wilmington  &  W. 
R.  Co.  113  N.  C.  588,  37  Am..  St.  Rep.  636, 
18  S.  E.  88,  were  distinguished  in  Mitchell 
v.  Carolina  C.  R.  Co.  124  N.  C.  236,  44 
L.R.A.  515,  32  S.  E.  671. 

And  where  the  carrier  proved  that  gold 
coin  was  stolen  before  leaving  port,  by  a 
person  not  belonging  to  the  ship,  and  the 
bill  of  lading  excepted  loss  occasioned  by 
"thieves,"  it  was  held  that  the  burden  of 
proof  was  on  the  libellants  to  prove  that  the 
loss  might  have  been  avoided  by  the  exercise 
of  reasonable  and  proper  care  on  the  part 
of  the  ship.  The  Saratoga,  20  Fed.  869. 
The  ship  was  held  negligent  in  not  securing 
the  hold  with  proper  lock,  and  also  in  not 
preventing  this  man  from  carrying  such  a 
heavy  load  of  coin  in  daylight  from  the 
ship. 

Th6  burden  of  proof  was  held  to  be,  first, 
on  the  carrier  to  show  that  the  damage  was 
occasioned  by  one  of  the  excepted  causes; 
then,  the  burden  of  proof  was  held  to  be  on 
the  shipper  to  show  negligence  of  the  car- 
rier. Turner  v.  The  Black  Warrior,  1  Mc- 
All.  181,  Fed.  Cas.  No.  14,253;  The  Rocket, 
1  Biss.  354,  Fed.  Caa.  No.  11,976. 

In  Western  Transp.  Co.  v.  Newhall,  24 
111.  466,  76  Am.  Dec.  760,  it  was  said  that 
"we  understand  the  law  to  be  that  when 
goods  are  received  by  a  common  carrier,  to 
be  carried  under  the  usual  bill  of  lading, 
it  is  incumbent  on  him  to  show  that  the 
injury  resulted  from  one  of  the  causes  ex- 
cepted in  it.  In  this  case  the  defendants 
were  bound  to  show  that  the  injury  was 
caused  by  the  weather,  accidental  delays, 
or  by  the  natural  tendency  of  the  powder 
to  decav,  neither  of  which  was  shown.  Had 
that  been  shown,  then  the  burden  of  proof 
would  have  been  shifted  on  the  plaintiff 
to  prove  negligence,  but  not  until  then." 
L.R.A.1915D. 


After  the  damage  to  goods  had  been  es- 
tablished, it  was  held  that  the  burden  was 
on  the  carrier  to  show  that  it  was  oc- 
casioned by  one  of  the  exempted  perils. 
When  this  was  done,  the  burden  was  shift- 
ed on  the  shipper  to  show  that  the  damage 
might  have  been  avoided  by  the  exercise  of 
reasonable  care  on  th^  part  of  the  car- 
rier. Mitchell  V.  United  States  Exp.  Co. 
46  Iowa,  214. 

And  where  the  express  company's  receipt 
stipulated  for  exemption  from  liability  be- 
yond $50,  for  losses  occurring  through  its 
negligence,  it  was  held  that  negligence  was 
to  be  proved  affirmatively  by  the  plaintiff. 
Magnin  v.  Dinsmore,  56  N.  Y.  168,  distin- 
guished in  Alabama  G.  S.  R.  Co.  v.  Little, 
71  Ala.  611. 

And  where  a  shipper  was  held  bound  by 
the  valuation  fixed  in  an  express  receipt,  it 
was  held  that  the  company  was  not  bound 
to  inquire  as  to  the  true  value;  that  the 
burden  of  bringing  to  the  shipper  notice  of 
the  chan^  of  common-law  liability  was  on 
the  carrier,  but  that  when  that  wna  es- 
tablished the  burden  of  proving  negligence 
in  the  carrier  was  on  the  shipper.  Kallman 
V.  United  States  Exp.  Co.  3  Kan.  205. 

In  Adams  Exp.  Co.  v.  Loeb,  7  Bush.  499. 
where  a  contract  with  an  express  company 
provided  that  they  were  forwarders  only, 
and  should  be  liable  only  for  fraud  or  gross 
negligence,  it  was  held  that  in  an  action 
to  recover  for  lost  goods,  not  delivered  in 
New  Yorky  the  burden  was  on  the  plaintiff 
to  show  such  fraud  or  negligence. 

A  bill  of  lading  provided,  "Nor  shall  neg< 
ligenoe  be  presumed  against  any  carrier." 
It  was  held  that  the  burden  of  proof  was 
upon  the  shipp^  to  show  that  mjury  oc- 
curred, and  that  negligence  caused  the  in- 
jury. Merchants'  &  M.  Transp.  Co.  v.  Eich- 
berg,  109  Md.  211,  130  Am.  St.  Rep.  524, 
71  Atl.  993.  A  shipment  of  paper  bags  was 
damaged. 

A  special  contract  exempted  the  defend- 
ant from  liability  on  account  of  delay.  It 
was  held  that  the  burden  of  proving  negli- 
gence of  the  carrier  was  upon  the  shipper. 
Anderson  v.  Atchison,  T.  &  S.  F.  R.  Co.  93 
Ma  App.  677,  67  S.  W.  707.    The  evidence 


MoGRATH  V.  NORTHERN  P.  R.  CO. 


656 


granted  in  a  civil  action  for  errors  in  in- 
BtructionSy  however  egregious  they  may  be, 
where  the  verdict  was  the  only  one  war- 
ranted by  the  law  applicable  to  the  case. 
Dunneirs  Dig.  §  7170. 

3.  The  special  contract  contained  a  pro- 
vision to  the  effect  that  the  shipper  declared 
that  the  value  of  the  horses  did  not  exceed 
$100  each,  the  shipper  agreeing  to  pay  for 
the  carriage  at  the  published  rate  appli- 
cable to  shipments  of  live  stock  value  at 
not  more  than  the  sum  stated.  The  de- 
fendant insists  that  tbis  was  a  valid 
limitation  of  its  liability  as  to  amount^  and 
that  in  no  event  could  the  plaintiff  recover 
a  greater  sum.  For  the  purposes  of  dis- 
cussion we  will  assume  that  Matson  had 
authority  to  bind  the  plaintiff  by  a  contract 


of  limited  liability,  to  the  same  extent  as  if 
the  plaintiff  himself  had  executed  it.  It 
must  also  be  conceded  on  this  branch  of 
the  case  that  the  necessary  preliminary 
steps  to  establish  the  tariff  specified  in  the 
contract,  and  also  others,  had  been  taken. 
Unless,  therefore,  it  conclusively  appeared 
from  the  evidence  that  this  contract  was 
invalid  by  reason  of  the  circumstances 
imder  which  it  was  entered  into,  then  the 
verdict  cannot  stand,  and  there  must  be  a 
new  trial;  for  the  instructions  in  effect  took 
the  special  contract  out  of  the  case,  and 
left  only  the  right  to  recover  at  common 
law. 

These  circumstances  are  practically  un- 
disputed, and  we  will  state  them  as  favor- 
ably to  the  defendant  as  the  testimony  will 


of  delay  was  sufficient  to  raise  the  presump- 
tion of  negligence. 

In  Kirby  v.  Adams  Exp.  Co.  2  Mo.  App. 
369,  where  a  trunk  was  lost,  the  cases  of 
Levering  v.  Union  Transp.  &  Ins.  Co.  42 
Mo.  88,  97  Am.  Dec.  320,  and  Ketchum  v. 
American  Merchants*  Union  Exp.  Co.  52  Mo. 
391,  were  followed  as  to  the  burden  being  on 
the  carrier  to  show  want  of  negligence, 
where  the  contract  exempted  from  liability 
except  for  gross  negligence.  These  cases,  on 
which  the  Kirby  Case  relied,  wore  overruled 
in  Witting  v.  St.  Louis  &  S.  F.  R.  Co.  101 
Mo.  631,  10  LJI.A.  602,  20  Am.  St.  Rep. 
636,  14  S.  W.  743. 

In  Canfield  v.  Baltimore  &  0.  R.  Co.  93 
N.  Y.  532,  45  Am.  Rep.  268,  the  court  said: 
"When  the  liability  of  a  party  is  predicated 
upon  his  negligence  in  the  performance  of 
a  duty  which  rests  upon  him  by  virtue  of 
a  contract  or  otherwise,  the  burden  is  al- 
ways upon  the  plaintiff  to  establish'  the  fact 
of  negligence  to  the  satisfaction  of  the 
jury." 

Velours  were  shipped,  the  bill  of  lading 
exempting  the  carrier  from  liability  for 
"wet."  It  was  held  that  the  burden  of  proof 
as  to  negligence  of  the  carrier  was  on  the 
shipper,  and  that  evidence  that  the  goods 
were  shipped  in  good  order  and  were  not 
delivered  in  the  usual  time,  and  that  they 
were  wet  when  delivered,  was  not  proof  of 
negligence.  Dobson  v.  Central  R.  Co.  38 
Misc.  582,  78  N.  Y.  Supp.  82. 

A  lot  of  rails  were  shipped  by  boat,  88 
tons  to  one  person  and  180  tons  to  another. 
At  delivery  one  consignee  received  20  tons 
less  than  billed,  and  the  other  8  tons  more. 
The  bill  of  lading  provided,  "Vessels  not 
accountable  for  number  of  pieces  or  weight.'' 
It  was  held  that  where  the  consignee  had 
undertaken  to  separate  the  lot  at  delivery, 
and  ship  it  on  cars,  the  burden  was  on  him 
to  show  negligence  on  the  part  of  the  ship. 
Eaton  V.  Neumark,  37  Fed.  375. 

In  Memphis  &  C.  R.  Co.  v.  Reeves,  10 
Wall.  176,  19  L,  cd.  909,  where  it  was  held 
that  a  carrier  was  not  liable  .for  damages 
from  sudden  Hood  caused  by  act  of  God,  the 
court  said:  "If,  after  he  has  excused  him- 1 
self  by  showing  the  presence  of  the  over- 1 
L.ItA.1915D. 


powering  cause,  it  is  charged  that  his  neg- 
ligence contributed  to  the  loss,  the  proof 
of  this  must  come  from  those  who  assert 
or  rely  on  it." 

The  following  cases  hold  that,  before  the 
shipper  is  required  to  prove  the  negligence 
of  the  carrier,  it  is  incumbent  on  the  latter 
to  bring  the  injury  within  the  exemption 
of  the  bill  of  lading:  Vonfiglio  v.  Lake 
Shore  &  M.  S.  R.  Co.  125  Mich.  476,  84 
N.  W.  722 ;  Baltimore  &  O.  R.  Co.  v.  Brady, 
32  Md.  333;  Toledo,  W.  &  W,  R.  Co.  v. 
Hamilton,  76  111.  393;  Mahaffey  v.  Wiscon- 
sin C.  R.  Co.  147  III.  App.  43. 

The  burden  of  proof  was  held  to  be  on 
the  carrier  to  show  that  the  whole  of  the 
damage  to  the  cargo  came  from  the  except- 
ed cause,  exempting  from  liability,  in  the 
bill  of  lading.  If  it  failed  to  show  the  ex- 
tent and  degree  of  this  exoneration,  it  would 
be  held  liable  for  all  the  damage.  Speyer 
V.  The  Mary  Belle  Roberts,  2  Sawy.  1,  Fed. 
Cas.  No.  13,240. 

After  damage  was  established  it  was  held 
that  the  burden  was  on  the  ship  to  show 
that  it  was  occasioned  by  perils  that 
exempted  from  liability  in  the  bill  of  lading. 
The  Keokuk,  1  Biss.  522,  Fed.  Cas.  No. 
7,721. 

The  burden  of  proof  was  held  to  be  on 
the  carrier  to  show  that  a  cargo  of  sugar 
was  damaged  by  reason  of  the  causes  ex- 
cepted in  the  bill  of  lading.  Argo  S.  S.  Co. 
V.  Seago,  42  C.  C.  A.  128,  101  Fed.  999. 
The  evidence  of  the  carrier  was  to  the  extent 
that  there  was  no  damage  at  all. 

And  where  the  evidence  of  the  carrier 
failed  to  show  that  the  loss  and  damage  to 
a  cargo  of  tea  came  from  a  cause  excepted 
in  the  bill  of  lading,  it  was  held  that  the 
carrier  would  be  liable.  The  Mascotte,  48 
Fed,  U9.  On  appeal  it  was  held:  "The 
burden  of  proof  is  on  the  steamship  to  over- 
come the  effect  of  the  acknowledgment  in 
the  bill  of  lading  of  the  reception  of  the 
goods  on  board  'in  good  order  and  con- 
dition.' "  2  C.  C.  A.  399,  1  U.  S.  App.  251, 
51  Fed.  605. 

The  onus  was  held  to  be  on  the  master 
(whether  he  reshipped  the  goods  or  not)  to 
show  that  the  goods  were  lost,  or  so  in- 
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warrant:  Previously  to  the  execution  of 
the  contract  there  was  no  conversation  be- 
tween Matson  and  the  defendant's  agent 
concerning  the  kind  or  value  of  the  horses 
to  be  shipped ;  nor  was  there  any  talk  about 
freight  rates,  tariffs,  or  charges  to  be  made 
for  the  transportation,  and  nothing  was 
said  about  any  other  paper  or  contract. 
According  to  the  testimony  of  the  agent,  his 
only  thought  seems  to  have  been  to  secure 
the  execution  of  a  contract  covering  the 
shipment,  and  there  was  nothing  even  in 
the  nature  of  a  meeting  of  minds  upon  the 
particular  contract  here  involved.  The 
agent  testified  that  he  requested  Matson  to 
come  into  the  station  and  fix  out  the  con- 
tract,— not  a  contract, — and  that  when  he 
came  in  he   (the  agent)   prepared  the  con- 


tract and  said,  ''Vou  know  what  this  is  for; 
you  got  to  get  release  to  ride  with  them;" 
and  that  Matson  replied,  "I  know  all  about 
it;  I  signed  good  many  of  them;"  and  on 
cross-examination  the  agent  admitted  hav- 
ing said  to  Matson  that  he  would  have  "to 
release  the  stock  in  order  to  go  with  the 
stock."  It  is  clear,  also,  that  Matson's 
purpose  in  executing  the  contract  was  to 
secure  the  right  to  accompany  the  stock. 
There  was,  in  short,  a  total  absence  of  the 
usual  conversation  necessarily  had  between 
parties  preliminary  to  the  execution  of  a 
written  contract,  and  of  consensus  concern- 
ing the  subject-matter. 

It  is  true  that  a  meeting  of  minds  is 
usually  presumed  from  the  execution  of  a 
written   instrument,  but  here  all  the   sur- 


jured  as  to  prevent  delivery,  by  the  un- 
avoidable accidents  of  the  river.  Dunseth 
V.  Wade,  3  111.  285.  The  bill  of  lading  au- 
thorized the  carrier  to  reship  on  "any  good 
boat."  It  reshipped  and  the  goods  were 
lost. 

h.  Fire» 

The  weight  of  authority  is  that  where  the 
bill  of  lading  exempts  for  loss  by  fire,  the 
shipper  has  the  burden  of  proof  to  establish 
that  the  fire  was  caused  by  the  negligence 
of  the  carrier. 

By  a  bill  of  lading  for  cotton  the  carrier 
was  exempted  from  liability  for  loss  by  fire 
"unless  the  same  be  proved  to  have  oc- 
curred from  the  fraud  or  gross  negligence 
of  the  company  or  companies,  their  agents 
or  servants."  It  was  held  that  the  burden 
was  on  the  plaintiff  to  establish  that  the 
cotton  was  burned  by  the  fraud  or  gross 
negligence  of  the  carrier.  Piatt  v.  Rich- 
mond, Y.  R.  &  C.  R.  Co.  108  N.  Y.  358,  16 
N.  E.  393. 

And  where  the  bill  of  lading  provided 
no  liability  for  fire  unless  from  gross  neg- 
ligence, it  was  held  that  the  burden  of  proof 
as  to  negligence  in  such  a  case  was  on  the 
plaintiff.  Cochrane  v.  Dinsmore,  49  N.  Y. 
249.  Church,  Ch.  J.,  said:  "It  cannot  be 
said,  as  a  matter  of  law,  that  the  fact  of 
the  burning  of  the  ship,  and  the  fact  that 
the  witnesses  called  could  not  account  for 
it  and  the  other  circumstances,  absolutely 
established  negligence.  The  most  that  can 
be  said  is  that  these  facts  were  competent 
to  found  an  inference  of  a  want  of  care." 

And  where  the  bill  of  lading  exempted 
for  loss  by  fire  unless  it  occurred  through 
the  negligence  of  the  carrier,  it  was  held 
that  proof  by  the  carrier  that  the  loss  oc- 
curred through  the  excepted  peril  consti- 
tuted prima  facie  a  complete  defense.  The 
burden  of  proving  negligence  of  the  carrier 
was  held  to  be  on  the  owner.  Schaller  v. 
Chicago  &  N.  W.  R.  Co.  97  Wis.  31,  71  N. 
W.  1042. 

This  was  said  to  be  the  first  ruling  had 
on  this  question  in  this  state. 

A  bill  of  lading  provided  for  exemption 
from  damage  by  fire  unless  caused  by  neg- 
L.R.A.1915D. 


ligence  of  the  carrier.  On  evidence  of  the 
shipping  of  the  goods  and  their  destruction 
by  fire  while  in  possession  of  the  carrier, 
it  was  held  that  the  court  properly  direct- 
ed a  verdict  for  the  defendant  in  the  ab- 
sence of  any  evidence  of  negligence.  Mi- 
chaels V.  Adams  Exp.  Co.  71  N.  J.  L.  41, 
59  Atl.  142. 

An  express  bill  of  lading  exempted  for 
loss  from  fire  unless  caused  by  fraud  or 
gross  negligence  of  the  carrier.  It  was  held 
that  where  the  goods  were  burned,  the  bur- 
den of  proving  that  the  loss  was  caused  by 
reason  of  the  fraud  or  gross  negligence  of 
the  defendant  was  on  the  plaintiff.  Lands- 
berg  V.  Dinsmore,  4  Daly,  490. 

A  fire  department  extinguished  a  fire  on 
a  tug,  but  destroyed  the  cargo.  The  bill 
of  lading  contained  the  usual  exemptions 
from  fire  risk.  It  was  held  that  the  bur- 
den of  proof  was  on  the  shipper  to  show 
that  the  fire  was  the  result  of  negligence. 
The  Buckeye,  7  Biss.  23,  Fed.  Ca«.  No. 
2,084.     The  cause  of  the  fire  was  unknown. 

A  bill  of  lading  exempted  for  loss  by 
fire.  The  freight  was  destroyed  by  a  mob 
firing  the  same.  It  was  held  that  the  bur- 
den of  proof  was  on  the  owners  of  the 
freight  to  show  that  the  loss  was  caused 
by  the  negligence  of  the  carrier.  Wert- 
heimer  v.  Pennsylvania  R.  Co.  17  Blatchf. 
421,  1  Fed.  232. 

Cotton  was  in  possession  of  a  railroad, 
at  a  compress  company  plant,  the  bill  of 
lading  exempted  the  railroad  from  liability 
for  fire.  It  was  held  that,  after  the  dam- 
age to  goods  was  established,  the  burden 
was  on  the  carrier  to  show  that  it  was 
exempted  by  the  bill  of  lading.  But  then 
the  burden  would  be  on  the  plaintiff  to 
establish  negligence  of  the  defendant.  Can 
V.  Texas  &  P.  R.  Co.  194  U.  S.  427,  48  L. 
cd.  1053,  24  Sup.  Ct.  Rep.  663,  16  Am.  Neg. 
Rep.  659,  affirming  51  C.  C.  A.  76,  113 
Fed.  91. 

And  the  burden  of  showing  that  loss  by 
fire,  caused  to  a  shipment  of  flour  on  the 
wharf,  was  occasioned  by  the  negligence  of 
the  carrier,  was  held  to  be  on  the  shipper 
where  such  loss  was  excepted  in  the  bill  of 
lading.     Washburn-Crosby   Co.  v.   William 
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rounding  facts  and  circumstances  speak  to 
the  contrary,  and  the  question  is  whether 
the  contract  in  question  can  be  sustained 
under  the  principles  applicable  to  contracts 
of  its  character  and  kind.  Upon  the  state 
of  facts  recited,  the  court,  had  it  submitted 
the  question  of  the  validity  of  this  contract 
to  the  jury;  would  have  been  obliged  to 
state  the  law  applicable  thereto  substan- 
tially as  laid  down  by  Chief  Justice  Start  in 
Ostroot  V.  Northern  P.  R.  Co.  Ill  Minn. 
604,  608,  127  N.  W.  177,  178,  and  as  fol- 
lows: "The  alleged  contract  is  an  attempt 
by  a  common  carrier  to  limit  its  common- 
law  liability  for  the  loss  of  the  goods.  Such 
contracts  are  exceptions  to  the  common-law 
rule  of  liability,  and  they  should  be  care- 
fully scrutinized  by  the  courts,  and  only 


enforced  when  it  is  made  to  appear  that 
they  are  just  and  reasonable,  and  were 
fairly  entered  into  by  the  shipper,  with 
full  freedom  of  choice.  It  is  the  settled 
doctrine  of  this  court  that  contracts  so 
made,  if  fair,  just,  and  reasonable,  will  be 
upheld  as  a  proper  mode  of  securing  a  due 
proportion  between  the  amount  for  which 
the  carrier  may  be  responsible  and  the 
freight  charges  he  receives,  and  of  protect- 
ing himself  from  extravagant  valuation  in 
case  of  loss;  but  a  mere  arbitrary  valuation, 
simply  for  the  purpose  of  limiting  the  car- 
rier's liability,  will  not  be  sustained  as  just 
and  reasonable  within  the  rule." 

If  the  circumstances  surrounding  the  ex- 
ecution of  the  contract  here  involved  re- 
quired the  court  to  submit  to  the  jury  the 


Johnston  &  Co.  60  C.  0.  A.  187,  126  Fed. 
273. 

And  where  the  bill  of  lading  exempted 
for  loss  bv  fire,  and  freight  was  burned, 
it  was  held  that  the  burden  was  on  the 
shipper  to  show  negligence  of  the  carrier. 
Little  Rock,  M.  R.  &  T.  R.  Co.  v.  Harper, 
44  Ark.  208;  Little  Rock,  M.  R.  &  T.  R. 
Co.  V.  Corcoran,  40  Ark.  375;  Little  Rock, 
M.  R.  &  T.  R.  Co.  V.  Talbot,  39  Ark.  623; 
St.  Louis,  I.  M.  &,  S.  R.  Co.  v.  Bone,  62 
Ark.  26,  11  S.  W,  958. 

And  the  burden  of  proof  was  held  to  be 
on  the  plaintiff  to  show  negligence  where 
loss  by  lire  was  exempted  in  tlie  bill  of 
lading.  Insurance  Co.  of  N.  A.  v.  Lake  Erie 
&  W.  R.  Co.  162  Ind.  333,  63  N.  E.  382. 
The  court  said:  "Neither  is  any  serious 
danger  to  be  apprehended  from  the  imposi- 
tion of  unfair  and  unjust  terms  upon  the 
shipper  by  the  carrier.  The  form  and  con- 
ditions of  the  contracts  of  the  carrier  are 
in  most  cases  subject  to  legislative  control, 
and  it  is  to  be  presumed  that,  whenever  it 
becomes  necessary  to  protect  the  people  of 
the  state  from  imposition,  the  legislative 
remedy  will  be  applied." 

And  where  the  bill  of  lading  exempted 
from  liability  for  fire,  it  was  held  that  the 
burden  of  proving  negligence  causing  such 
loss  was  on  the  shipper.  The  Emily  v.  Car- 
ney, 5  Kan.  645;  Otis  Ca  v.  Missouri  P.  R. 
Co.  112  Mo.  622,  20  S.  W.  676;  Indian- 
apolis, D.  &  W.  R.  Co.  V.  Forsythe,  4  Ind. 
App.  326,  29  N.  E.  1138.  The  court  said 
in  the  latter  case:  "We  cannot  agree  with 
counsel  that  the  mere  fact  that  the  goods 
were  destroyed  by  fire  while  in  the  appel- 
lant's possession  was  conclusive  or  even  pre- 
sumptive proof  of  negligence.** 

And,  where  an  express  receipt  exempted 
the  carrier  from  loss  by  fire,  it  was  held 
that  the  burden  of  proof  as  to  negligence  of 
the  carrier  was  on  the  shipper.  Smith  v. 
American  Exp.  Co.  108  Mich.  672,  66  N.  W. 
479. 

In  Levering  v.  Union  Transp.  k  Ins.  Co. 
42  Mo.  88,  97  Am.  Dec,  320,  where  cotton 
was  burned,  it  was  held  that  it  devolved 
upon  the  carrier  to  show,  notwithstanding 


fire,  that  the  accident  did  not  occur  through 
any  fault,  want  of  care,  or  negligence  on 
its  part  or  the  part  of  its  agents  or  em- 
ployees. This  case  was  overruled  in  Wit- 
ting V.  St.  Louis  &  S.  F.  R.  Co.  101  Mo. 
631,  10  L.R.A.  602,  20  Am.  St.  Rep.  636, 
14  S.  W.  743. 

,And  where  the  bill  of  lading  exempted 
from  damage  from  fire  and  fiood,  it  was 
held  that  the  burden  of  proof  as  to  the 
carrier's  negligence  was  upon  the  plaintiff. 
Johnson  v.  West  Jersey  &  S.  R.  Co.  78  N.  J. 
L.  629,  138  Am.  St.  Rep.  625,  74  Atl.  496, 
20  Ann.  Cas.  228.  It  was  held  that  mere 
nondelivery  and  proof  of  fire  did  not  estab- 
lish negligence.  Rags  were  burned  in  tran- 
sit. 

In  Lamb  v.  Camden  &  A.  R.  &  Transp. 
Co.  46  N.  Y.  271,  7  Am.  Rep.  327,  revers- 
ing 2  Daly,  454,  a  bill  of  lading  exempted 
for  damage  by  fire.  It  was  held  that  to  en- 
title the  plaintiff  to  recover  for  such  a 
cause  he  was  bound  to  prove  that  the  fire 
which  consumed  the  cotton  resulted  from 
the  negligence  of  the  defendant.  Allen  and 
Peckham,  J  J.,  dissented.  The  latter  held 
that  plaintiff  proved  a  prima  facie  case  of 
negligence  in  defendant's  failure  to  deliver 
the  cotton.  The  proof  by  defendant  that 
the  goods  were  destroyed  by  fire,  and  the 
exemption  clause,  did  not  make  a  prima 
facie  defense.  A  presumption  of  negligence 
is  shown  by  proof  of  fire.  He  said:  "This 
precise  question  as  to  the  burden  of  show- 
ing the  exercise  or  the  absence  of  ordinary 
care,  where  goods  are  consumed  by  a  fire 
occurring  upon  the  carrier's  own  premises, 
is  not  inconsistent  with  the  position  that 
upon  the  plaintiff  ultimately  rests  the  onus 
of  establishing  the  negligence."  The  knowl- 
edge is  exclusively  with  the  carrier.  An 
ordinary  fire  does  not  occur  without  negli- 
gence as  a  general  rule. 

In  J.  Russell  Mfg.  Co.  v.  New  Haven  8. 
B.  Co.  60  N.  Y.  121,  that  case  was  dis- 
tinguished. 

In  Koenigsheim  v.  Hamburg  &  A.  Packet 
Co.  17  N.  Y.  Week.  Dig.  405,  it  was  said: 
"The  case  of  Lamb  v.  Camden  &  A.  R.  & 
Transp.  Co.  46  N.  Y.  271,  7  Am.  Rep.  327, 
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question  of  whether  it  was  fair,  just,  and 
reasonable,  and  for  the  purpose  of  securing 
a  due  proportion  between  the  amount  of 
the  carrier's  liability  and  the  compensa- 
tion to  be  received  for  the  carriage,  then 
the  court  was  plainly  in  error  in  refusing 
to  submit  such  question  to  the  jury;  but 
if,  on  the  other  hand,  it  appears  that  under 
the  facts  such  was  not  the  case,  that  the 
contract  was  not  fairly  entered  into  with 
freedom  of  choice,  that  the  valuation  was 
arbitrary  and  plainly  for  the  purpose  of 
limiting  the  carrier's  liability,  and  all  this 
to  such  extent  that  if  the  question  had  been 
submitted,  and  the  jury  had  found  to  the 


contrary,  the  verdict  could  not  have  been 
sustained,  then  the  defendant  cannot  now 
complain  of  the  failure  to  submit.  This  is 
the  general  test  of  the  propriety  of  refusing 
to  submit  questions  of  fact  to  the  jury,  and 
when  it  is  applied  to  the  facts  of  this  case 
there  can  be,  we  think,  but  one  result,  and 
that  is  that,  under  the  rule  announced  in 
Ostroot  V.  Northern  P.  R.  Co.  supra,  the 
action  of  the  trial  court  must  be  sustained. 
It  is  clear  from  the  case  last  cited  that  this 
court  is  not  prepared  to  sustain  all  limited 
liability  contracts  regardless  of  the  circum- 
stances under  which  they  were  entered  into 
(see  also  O'Connor  v.   Great   Northern   R, 


the  negligence  must  be  shown,  and  it  is 
clearly  intimated  that  simply  proving  the 
fire  in  that  case  would  have  called  upon  the 
defendant  for  explanation." 

A  bill  of  lading  contained  a  general  ex- 
emption from  liability  for  loss  by  fire.  Loss 
having  occurred  from  this  cause,  it  was 
held  incumbent  on  the  plaintiff  to  show  that 
the  fire  was  the  result  of  the  defendant's 
negligence,  or  that  the  loss  resulted  from 
some  breach  of  the  duty.  Whit  worth  v. 
Erie  R.  Co.  87  N.  Y.  413.  The  freight 
house  containing  the  cotton  was  burned. 
It  was  held  the  occurrence  of  a  fire  would 
not  alone  justify  tlie  inference  of  negligence. 

And  where  an  express  receipt  exempted 
for  liability  from  fire,  it  was  held  that  the 
plaintiff  was  required  to  prove  that  a  fire 
destroying  his  goods  was  due  to  negligence 
of  the  carrier.  Proof  of  a  fire  did  not  give 
rise  to  the  presumption  of  negligence.  It 
was  further  held  that,  before  the  express 
company  could  be  held  liable  for  more  than 
$50  value,  the  plaintiflf  was  obligated  to 
prove  some  affirmative  act  of  wrongdoing 
on  the  part  of  the  carrier.  Rowan  v.  Wells, 
F.  &  Co.  80  App.  Div.  31,  80  N.  Y.  Supp. 
226.     The  value  was  asked,  but  not  given. 

And  where  a  bill  of  lading  exempted  lia- 
bility for  loss  by  fire,  a  dog  in  a  crate  es- 
caped and  was  replaced  in  the  crate  in  the 
freight  house,  which  was  burned  shortly 
afterwards,  from,  it  was  supposed,  the  dog 
upsetting  a  kerosene  lamp.  It  was  held 
that  the  burden  was  on  plaintifT,  whose 
freight  was  burned,  to  establish  negligence 
of  the  carrier.  Van  Akin  v.  Erie  R.  Co.  92 
App.  Div.  23,  87  N.  Y.  Supp.  871. 

0.  Live  stock, 

1,  Generally, 

The  general  rule  is  that  where  the  live 
stock  is  in  the  charge  of  the  carrier,  the 
shipper  has  the  burden  of  proving  negli- 
gence of  the  carrier,  if  the  shipping  con- 
tract exempts  the  carrier  from  special  lia- 
bility. 

Hogs  were  injured  and  some  escaped. 
The  contract  provided  exemption  except  for 
negligence.  Proof  by  the  shipper  that  there 
was  a  wreck  and  delay  was  held  sufficient 
to  shift  the  burden  of  proof  to  the  carrier. 
L.K.A.1915D. 


McFall  V.  Wabash  R.  Co.  117  Mo.  App.  477, 
94  S.  W.  570. 

A  contract  for  shipping  hogs  restricted 
the  carrier's  liability  to  that  resulting  from 
negligence.  It  was  held  that  the  burden 
devolved  on  plaintiff  to  show  that  the  un- 
usual delays  were  the  result  of  negligence. 
Bushnell  v.  Wabash  R.  Co.  118  Mo.  App. 
618,  94  S.  W.  1001.  The  court  said:  "Cir- 
cumstances that  even  slightly  tend  to  show 
a  negligent  origin  of  the  unusual  delay  will 
support  an  inference  of  negligence." 

And  where  cattle  were  delayed  unreason- 
ably and  one  was  injured,  crippled,  and 
bruised,  it  was  held  that  the  burden  of 
proof  was  on  plaintiff  to  show  the  carrier's 
negligence,  but  not  necessarily  to  show  that 
the  injury  was  caused  by  human  agency. 
Libbv  V.  St.  Louis,  I.  M.  &  S.  R.  Co.  137 
Mo.  App.  276,  117  S.  W.  669. 

The  special  contract  was  not  pleaded  and 
was  improperly  used  before  the  trial  court. 

A  bill  of  lading  for  a  horse  exempted 
liability  for  injury  except  such  as  should 
arise  from  gross  negligence.  The  horse  was 
badly  injured,  and  in  a  suit  for  negligence 
only  the  plaintiff  was  required  to  prove  the 
allegations.  But  it  was  held  sufficient  where 
plaintiff  alleged  that  the  horse  was  injured 
by  the  careless  shifting  and  colliding  of 
cars,  and  the  evidence  showed  that  the 
horse's  back  was  broken  by  suddenly  stop- 
ping the  cars.  There  was  no  objection  to 
this  evidence.  Newman  v.  Pennsylvania  R. 
Co.  33  App.  Div.  171,  53  N.  Y.  Supp.  456, 
5  Am.  Neg  Rep,  73. 

Hogs  were  taken  under  a  contract  pro- 
viding that  the  carrier  was  not  an  insurer; 
that  the  carrier  would  not  be  liable  for  In- 
juries caused  to  the  animals 'by  themselves, 
nor  from  loading  or  unloading,  nor  for  in- 
jury from  delay.  It  was  held  that  the 
burden  was  on  the  shipper  to  prove  that 
the  injury  to  the  hogs  was  from  the  failure 
to  "wet  them  down."  Peterson  v.  Chicago, 
M.  &  St.  P.  R.  Co.  19  S.  D.  122,  102  N.  W. 
595. 

And  where  a  carrier  restricted  the  lia- 
bility for  live  stock  by  special  contract,  the 
burden  of  establishing  negligence  was  held 
to  be  on  the  shipper.  Kansas  P.  R.  Co.  v. 
Reynolds,  8  Kan.  623. 

A  clause  in  a  live-stock  contract  required 
a  claim  for  damages  to  be  made  within  a 
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Co.  118  Minn.  223,  228,  136  N.  W.  743; 
O'Malley  v.  Great  Northern  R.  Co.  86  Minn. 
380,  382,  90  N.  W.  974) ;  and  yet,  if  this 
contract  is  to  be  suatained,  it  is  difficult 
to  conceive  of  any  state  of  facts  under 
which  such  a  contract  would  not  have  to 
be  upheld,  except  in  case  of  fraud  or  duress. 
Our  conclusion  is  that  the  trial  court  did 
not  err  in  holding  that  the  special  contract 
did  not  limit  the  plaintiff's  right  of  re- 
covery in  the  matter  of  the  value  of  the 
horses. 

4.  The  defendant  complains  of  the  court's 
instructions  concerning  contributory  negli- 
gence,  and    of    its    failure    to   instruct    as 


requested  by  the  defendant.  The  court, 
however,  did  charge,  in  effect,  that  the  de- 
fendant would  not  be  liable  if  Matson  con- 
tributed to  the  loss  by  negligence  in  look- 
ing after  the  horses  or  in  caring  for  them 
after  they  were  loaded.  Furthermore,  a 
special  interrogatory  was  submitted  to  the 
jury  upon  this  question,  and  the  jury  re- 
turned a  special  verdict  negativing  negli- 
gence in  such  regards. 

From  the  defendant's  brief  we  gather 
that  it  was  claimed  on  the  trial  that  the 
evidence  warranted  a  finding  that  Matson 
allowed  a  drunken  friend  to  go  into  the  car 
for  the  purpose  of  stealing  a  ride,  and  that 


certain  time.  It  was  said:  "But  the  clause 
in  question  is  not  one  exempting  the  carrier 
from  its  common-law  liability,  or  limiting 
that  liability,  but  one  imposing  a  condition. 
.  .  .  Hence,  when  the  shipper  seeks  a  re- 
covery he  must  show  compliance  with  the 
condition  upon  which  recoverv  may  be  had." 
Kalina  v.  Union  P.  R.  Co.  db  Kan.  172,  76 
Pac.  438. 

A  horse  was  injured  by  reason  of  being 
carried  on  an  open  car.  The  bill  of  lading 
exonerated  the  carrier  from  all  damages 
caused  to  stock,  and  the  shipper  assumed 
all  risk.  It  was  held  that  this  would  not 
excuse  negligence,  but  as  to  that  the  bur- 
den would  be  upon  the  shipper.  That  if  the 
shipper  required  a  box  car,  and  it  was  not 
given,  this  would  be  negligence  and  shift 
the  burden  of  proof  to  the  carrier  to  show 
that  the  loss  was  without  its  fault.  Sager 
V.  Portsmouth,  S.  &  P.  &  E.  R.  Co.  31  Me. 
228,  50  Am.  Dec,  659. 

And  where  the  shipper  of  live  stock 
agreed  to  release  the  carrier. from  claim  for 
loss,  except  for  gross  negligence  of  the  car- 
rier, it  was  held  that  i^e  burden  of  proof 
was  on  the  shipper  to  show  negligence  of 
the  carrier.  Bankard  v.  Baltimore  &  O. 
R.  Co.  34  Md.  397,  6  Am.  Rep.  321.  De- 
tached or  broken-loose  cars,  colliding  with 
the  cattle  cars,  breaking  of  a  wheel,  col- 
lisions, and  delays  were  held  of  themselves 
no  proof  of  negligence. 

IVo  head  of  cattle  were  missing  at  de- 
livery. The  shiper  assumed  the  risk  except 
for  gross  negligence.  It  was  held  that  the 
burden  was  on  the  plaintiff  to  show  that 
the  negligence  of  the  carrier  caused  the 
loss.  George  v.  Chicago,  R.  I.  k  P.  R.  Co. 
57  Mo.  App.  358. 

And,  where  cattle  were  carried  under  a 
contract  by  which  the  carrier  was  to  be 
liable  only  in  case  of  negligence,  it  was 
held  that  the  burden  of  proving  negligence 
was  on  the  plaintiff.  Harris  v.  Midland  R. 
Co.  25  Week.  Rep.  63.  In  this  case  one  of 
the  cows  was  killed,  and  its  spine  was  in- 
jured and  shoulder  broken. 

Poultry  was  shipped  by  contract  exempt- 
ing the  carrier  from  all  damages  not  caused 
by  wilful  misconduct.  The  poultry  was 
injured  by  delays.  It  was  held  that  the 
burden  was  on  plaintiff  to  show  evidence 
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of  wilful  misconduct.  Graham  v.  Belfast 
&  N.  C.  R.  Go.   [1901]  2  I.  R.  13. 

The  warranty  that  a  ship  was  fit  at  the 
beginning  of  a  voyage  to  safely  carry  the 
cargo  received  by  her  was  held  not  implied 
if  the  parties  contract  otherwise.  Tho  bur- 
den of  proof  was  held  to  be  on  the  shipper 
to  show  negligence.  The  Tjomo,  115  Fed. 
919.  In  this  case  the  bill  of  lading  ac- 
cepted the  fittings  and  fastenings  for  cattle 
as  satisfactory,  but  some  cattle  were  lost. 
The  evidence  showed  an  unprecedented 
storm.  This  put  the  burden  on  libollant 
to  prove  negligence  in  the  construction  of 
the  fittings  and  stowage  of  the  cattle. 

A  bill  of  lading  assumed  on  the  part  of 
the  shipper  of  live  stock  all  risks  of  injury 
or  loss  to  his  stock  by  reason  of  defects  in 
the  cars.  It  was  held  that  the  burden  of 
proof  was  on  the  carrier  not  only  to  show 
that  a  limited  contract  was  made,  but  also 
that  the  loss  in  question  arose  from  a 
cause  excepted  in  the  contract.  St.  Louis, 
I.  M.  A  S.  R.  Co.  V.  Lesser,  46  Ark.  236. 
The  court  said:  ''And  this  fact  must  be 
established  with  reasonable  certainty,  and 
not  rest  upon  conjecture  or  possibility." 
A  horse  was  injured  by  nails  in  the  car. 

And  where  the  owner  of  live  stock  was 
not  with  the  same,  it  was  held  that  the 
burden  was  on  the  carrier  to  show  that  it 
was  excused  from  liability  by  reason  of  the 
natural  propensity  of  the  stock  to  injure 
themselves  or  each  other.  Wabash  R.  Co. 
V.  Priddy,  179  Ind.  483,  101  N.  E.  724. 

Quite  a  few  Iowa  cases  place  burden  on 
carrier  to  disprove  negligence,  but  in  those 
cases  there  does  not  appear  to  have  been 
exemptions  in  the  bill  of  lading. 

Live  stock  were  injured  and  killed  in 
transportation.  The  defendant  claimed  that 
the  contract  exempted  from  all  liability  ex- 
cept for  collision  or  derailment.  It  was 
held  that  such  exemption  was  void;  that 
the  burden  was  on  the  carrier,  which  re- 
ceived property  for  transportation,  to  show 
the  circumatances  which  excused  or  relieved 
it  from  liability.  McCoy  v.  Keokuk  &  D. 
M.  R.  Co.  44  Iowa,  424. 

2.  Where  shipper  is  in  charge. 

Some  cases  put  stress  upon  the  fact  that 
the  shipper  agreed  to  and  did  take  charge, 
and  that  the  reason  of  the  rule  stated  by 
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Buch  act  was  the  proximate  cause  of  the 
plaintiff's  loss.  The  burden  of  proof  to  es- 
tablish this  was  upon  the  defendant,  and 
it  is  very  doubtful  whether  the  record  con- 
tains sufficient  evidence  to  warrant  any  such 
conclusion.  However,  evidently  on  this  the- 
ory, the  court,  at  the  defendant's  request, 
instructed  the  jury  that  "if  Matson  know- 
ingly permitted  anyone  to  go  into  the  car 
for  the  purpose  of  stealing  a  ride,  or  while 
loading  negligently  allowed  anyone  to  go 
into  the  car  for  that  purpose,  and  the  car 
was  set  on  fire  and  the  horses  destroyed 
by  reason  of  Matson's  doing  so,  your  verdict 
must  be  for  the  defendant."     This  would 


seem  fairly  to  cover  the  defendant's  theory 
in  this  regard  in  any  event. 

The  defendant  also  assigns  error  upon  the 
failure  to  give  the  following  instruction  re- 
quested by  it:  "You  are  instructed  that, 
according  to  the  testimony  on  behalf  of  the 
plaintiff,  Matson  was  to  load  the  horses  and 
go  with  them  to  Stillwater.  If  you  find 
that  it  was  the  understanding  and  agree- 
ment of  the  plaintiff  and  defendant  that 
Matson  should  care  for  the  horses  while  in 
defendant's  possession,  and  you  should  fur- 
ther find  that  Matson  negligently  failed  to 
properly  care  for  the  horses,  and  that  as  a 
result    of    Matson's    negligence    the    horses 


some  authorities  that  the  burden  of  prov- 
ing is  on  him  who  knows,  therefore  im- 
poses on  the  shipper  the  burden  of  proving 
negligence  of  the  carrier. 

So,  where  the  contract  to  carry  live 
stock  limited  the  carrier's  liability,  and  the 
shipper  remained  in  charge,  it  was  held  that 
the  burden  of  proof  as  to  negligence  of  the 
carrier  was  on  the  shipper.  St.  Louis,  I. 
M.  &  S.  R.  Co.  V.  Weakly,  50  Ark.  397, 
7  Am.  St.  Rep.  104,  8  S.  V\ .  134. 

The  bill  of  lading  provided  that  the 
shipper  should  load  the  cars,  unload,  feed, 
water,  and  attend  to  them,  see  that  they 
were  fastened.  A  tramp  was  taken  out  of 
the  car  while  in  transit,  and  a  fine  jack 
died. 

A  contract  to  carry  live  stock  provided 
that  the  shipper  should  accompany  the 
same,  and  that  the  carrier  should  not  be 
responsible  for  care  of  the  stock,  but  only 
liable  for  actual  negligence  of  the  em- 
ployees. It  was  held  that  where  the  shipper 
accompanied  the  car  and  had  charge  of  the 
stock,  there  was  no  presumption  of  negli- 
gence arising  from  the  death  of  an  animal. 
St.  Louis  &  S.  F.  R.  Co.  v.  Wells,  81  Ark. 
469,  99  S.  W.  534. 

And  where  live  stock  was  in  the  care  of 
the  shipper,  it  was  held  that  the  rule  as 
to  the  burden  of  proof  being  upon  the  car- 
rier did  not  apply.  Atlantic  Coast  Line  R. 
Co.  V.  Dexter,  60  Fla.  180,  111  Am.  St.  Rep. 
116,  39  So.  634. 

It  was  said  that  Fla.  Laws  1891,  chap. 
4071,  providing  that  a  railroad  company 
shall  be  liable  for  any  damage  done  to 
stock  or  other  property  by  the  running  of 
the  locomotive  or  cars  or  other  machinery, 
or  for  damages  done  by  any  person  in  the 
service  of  the  company,  unless  the  company 
shall  make  it  appear  that  its  agents  have 
exercised  care  and  diligence,  the  presump- 
tion in  all  cases  being  against  the  company, 
did  not  apply,  until  it  was  shown  that  the 
injury  was  caused  by  the  running  of  the 
locomotives  or  cars  or  other  machinery  of 
the  defendant. 

The  owners  of  live  stock,  who  agreed  to 
take  care  of  the  same  on  the  cars,  were 
held  bound  to  aver  and  prove  that  a  loss 
was  not  attributable  to  a  failure  to  perform 
their  part  of  the  contract,  or  to  negligence 
in  performing  the  acts  which  they  expressly 
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undertook  to  perform.  Terre  Haute  &  L. 
R.  Co.  V.  Sherwood,  132  Ind.  129,  17  L.R.A. 
339,  32  Am.  St.  Rep.  239,  31  N.  E.  781. 

The  shipper  agreed  to  load  a  jack,  and 
that  the  carrier  should  not  be  liable  for 
any  damage  from  improper  loading.  It 
was  held  that  it  was  incumbent  upon  the 
shipper  to  show  that  the  freight  was  in- 
jured by  the  carrier's  negligence.  Crow  v. 
Chicago  &  A.  R.  Co.  57  Mo.  App.  135. 

And  where  the  owner  agreed  to  and  did 
take  care  of  live  stock,  it  was  held  that 
the  burden  of  proving  negligence  was  on 
the  plaintiff.  McBeath  v.  Wabash,  St.  L. 
&  P.  R.  Co.  20  Mo.  App.  445. 

A  contract  provided  that  live  stock  was 
not  to  be  transported  in  any  specified  time, 
that  the  carrier  was  to  be  exempt  from  lia- 
bility for  damage  not  the  direct  result  of 
negligence,  that  the  shipper  should  take 
charge  of  and  assume  all  risk.  It  was  held 
that  the  burden  of  proof  was  on  the  plain- 
tiff to  show  unreasonable  delay  and  injury 
caused  thereby.  Gilbert  v.  Chicago,  R.  I.  & 
P.  R.  Co.  132  Mo.  App.  697,  112  S.  W,  1002. 

Proof  of  twenty-iour  hours'  delay  sup- 
ported the  inference  of  negligence. 

And  where  the  owner  of  live  stock  con- 
tracted to  take  care  of  them,  it  was  held 
that  the  burden  of  proof  as  to  negligence 
of  the  carrier  was  upon  the  shipper.  Clark 
V.  St.  Louis,  K.  C.  &  N.  R.  Co.  64  Mo.  440. 
He  claimed  that  the  cars  were  started 
before  he  could  secure  the  doors  of  the  cars 
containing  his  hogs. 

And  the  burden  of  proof  as  to  the  car- 
rier's negligence  was  held  to  be  on  the 
plaintiff  where  the  shipper,  with  a  lantern 
in  the  car  with  his  stock,  was  found  burned 
to  death.  Nunnelee  v.  St.  Louis,  I.  M.  & 
S.  R.  Co.  145  Mo.  App.  17,  129  S.  W.  762. 
The  bill  of  lading  was  not  noticed. 

In  Lupe  V.  Atlantic  &  P.  R.  Co.  3  Mo. 
App.  77,  where  the  live-stock  contract  pro- 
vided that  the  shipper  should  assume  the 
risk  and  care  of  stock,  the  court  followed 
the  rule  laid  down  in  Ketchum  v.  American 
Merchants'  Union  Exp.  Co.  52  Mo.  305,  put- 
ting the  burden  of  proof  as  to  negligence 
on  the  carrier. 

These  cases  were  overruled  in  Witting  v. 
St.  Louis  &  S.  F.  R.  Co.  101  Mo.  631,  10 
L.R.A.  602,  20  Am.  St.  Rep.  636,  14  S.  W. 
743. 
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were  destroyed,  your  verdict  must  be  for 
the  defendant." 

We  are  of  the  opinion  that  the  inatruc- 
tions  given  fairly  covered  the  one  requested, 
especially  in  view  of  the  special  interroga- 
tory and  the  verdict  thereon.  We  find  no 
reversible  error  upon  the  issue  of  contribu- 
tory negligence,  in  which  connection  further- 
more, it  must  be  remembered  that  the 
record  affirmatively  shows  that  most  of  the 
evidence  relative  to  the  cause  of  the  fire 
and  responsibility  therefor  has  been  omit- 
ted, 

5.  Some  other  errors  are  assigned,  but 
we  find  nothing  requiring  further  comment. 


Upon  the  whole  case,  we  are  of  the  opinion 
that,  notwithstanding  that  the  case  was 
tried  and  submitted  upon  erroneous  theories 
in  some  respects,  yet  the  defendant  was 
liable  as  a  matter  of  law,  under  the  proofs, 
for  the  reasonable  value  of  the  horses  at 
the  time  of  their  destruction,  unless  the 
same  was  caused  or  contributed  to  by  the 
negligence  of  the  plaintiff's  agent,  and  upon 
this  issue  it  must  be  held,  so  far  as  can  be 
ascertained  from  the  record,  that  the  jury 
properly  found  in  favor  of  the  plaintiff. 
Order  affirmed. 

Bunn»  J.,  took  no  part. 


A  car  contained  horses  and  household 
goods.  The  bill  of  lading  authorized  the 
shipper  to  accompany  the  stock.  He  was 
left  at  a  station,  and  the  car  was  burned 
subsequently.  It  was  held  that,  to  entitle 
the  plaintiff  to  recover,  he  should  establish 
by  a  preponderance  of  evidence  that  the  fire 
was  not  occasioned  by  any  act  of  negligence 
on  his  part.  Faust  v.  Chicago  &  N.  W.  R. 
Co.  104  Iowa,  241,  63  Am.  St.  Rep.  454,  73 
N.  W.  623. 

And  when  the  shipper  of  stock  agreed  to 
care  for  same  on  train,  it  was  held  that  the 
burden  of  proof  as  to  showing  that  the 
injury  was  not  caused  by  the  shipper's  neg- 
ligence was  upon  the  shipper,  and,  if  oc- 
casioned by  failure  to  do  what  he  had 
undertaken,  then  that  such  failure  resulted 
from  an  omission  on  the  part  of  the  com- 
pany to  perform  some  duty  devolving  on  it. 
Grieve  v.  Illinois  C.  R.  Co.  104  Iowa,  659, 
74  N.  W.  192. 

Stock  was  delayed  while  waiting  to  be 
transferred  to  the  fair  grounds,  and  one  of 
the  horses  died.  The  shipper  agreed  to  ac- 
company the  horses  and  to  feed  and  take 
care  of  them.  It  was  held  that,  conceding 
the  rule  to  be  that  the  burden  of  proof  was 
on  the  plaintiff  to  show  that  the  negligent 
delay  on  the  part  of  the  carrier  and  injury 
therefrom,  there  was  a  sufficient  evidence  to 
take  the  case  to  the  jury.  McMillan  v.  Chi- 
cago, R.  I.  &  P.  R.  Co.  147  Iowa,  596,  124 
N.  W.  1069. 

And  when  the  shipper  accompanied  the 
shipment  of  stock  and  assumed  to  perform 
the  duties  undertaken  by  the  contract,  the 
burden  of  proof  was  held  to  be  upon  him, 
in  the  first  instance,  to  show  that  the  loss 
did  not  occur  through  any  fault  on  his  part. 
Winn  V.  American  Exp.  Co.  149  Iowa,  259, 
128  N.  W.  663.  The  court  said:  "This 
burden  is  laid  upon  the  plaintiff,  not  be- 
cause he  contracted  to  perform  such  duties, 
but  because  he  actually  undertook  to  per- 
form them  as  a  matter  of  fact." 

And  where  shippers  were  furnished  free 
transportation,  and  agreed  to  feed,  water, 
and  care  for  the  stock,  and  did  accompany 
the  stock,  it  was  held  that  the  burden  of 
showing  freedom  from  liability  was  not  cast 
on  the  carrier.  McManus  v.  Chicago  G.  W. 
R.  Co.  138  Iowa,  150,  128  Am.  St.  Rep.  180, 
115  N.  W.  919. 
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And  where  the  shipper  accompanied  the 
stock,  it  was  held  that  the  burden  was 
upon  him  of  showing  that  the  damage  did 
not  result  through  any  fault  of  his  own  in 
loading  or  caring  for  the  stock.  And  as  a 
general  rule  he  should  also  show  such  a 
state  of  facts  as  made  out  a  prima  facie 
case  of  negligence  on  the  part  of  defendant. 
Colsch  v.«  Chicago,  M.  &  St.  P.  R.  Co.  149 
Iowa,  176,  34  L.R.A.(N.S.)  3013,.  127  N.  W. 
198,  Ann.  Cas.  1912C,  915.  The  court  said 
that  "confusion  has  sometimes  resulted 
through  a  failure  to  consider  the  fact  that 
the  owner  was  not  in  personal  charge  of  the 
goods." 

A  shipper  who  accompanied  stock  under 
his  contract  to  feed  and  care  for  the  same 
was  held  required  to  prove  affirmatively 
that  injury  during  transportation  was  not 
caused  by  any  act  or  negligence  of  the 
shipper,  but  from  negligence  of  the  carrier. 
Mosteller  v.  Iowa  C.  R.  Co.  153  Iowa,  390, 
133  N.  W.  748. 

And  where  the  owner  of  live  stock  agreed 
to  take  care  of  the  same,  and  accompanied 
the  stock,  it  was  held  that  the  burden  of 
proof  was  upon  him  to  establish  negligence 
on  the  part  of  the  carrier  where  the  stock 
was  injured.  St.  Louis,  ^.  C.  &  N.  R.  Co. 
V.  Piper,  13  Kan.  510. 

And,  where  the  owner  contracted  to  load 
and  unload  his  stock  and  take  charge  of  the 
same,  and  did  do  so,  it  was  held  that  the 
burden  of  proof,  where  the  company  was 
charged  with  negligence  for  injury  to  the 
stock,  was  upon  the  owner.  Louisville,  C. 
&  L.  R.  Co.  V.  Hedger,  9  Bush,  645,  15  Am. 
Rep.  740.  This  was  on  the  ground  that  the 
party  who  has  the  care  of  the  property  is 
presumed  to  know  how  the  injury  occurred. 

The  burden  of  proof  was  held  to  be  on 
the  owner  of  live  stock,  to  show  negligence 
on  the  part  of  the  carrier,  where  he  had 
contracted  to  accompany  and  take  care  of 
the  same  and  did  go  with  it,  and  the  stock 
was  injured.  Cincinnati,  N.  0.  &  T.  P.  R. 
Co.  V.  Grover,  11  Ky.  L.  Rep.  236.  But  the 
mere  fact  that  he  was  on  the  same  train 
with  the  stock  was  not  sufficient  to  sliow 
that  he  was  in  care  of  the  stock,  although 
the  contract,  if  read  to  the  jury,  mig^it 
have  authorized  the  presumption. 

And  the  burden  of  proof  was  held  to  be 
upon    the    owner    to    establish    negligence. 
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where  he  had  agreed  to  accompany  the  live 
stock,  but  failed  to  go,  and  did  not  notify 
the  carrier.  Louisville  &  N.  R.  Co.  v.  Mar- 
tin, 8  Ky.  L.  Rep.  432. 

And  where  the  owner  of  live  stock  agreed 
to  take  care  of  the  same,  it  was  held  that 
the  burden  of  proof  to  show  negligence  caus- 
ing injury  was  upon  him.  Louisville,  C.  & 
L.  R.  Co.  V.  Hedger,  supra.  A  horse  was 
injured  by  a  defective  chute  in  unloading. 
The  railroad  was  held  liable. 

In  Louisville  &  N.  R.  Co.  v.  Wathen,  22 
Ky.  L.  Rep.  82,  49  S.  W.  185,  which  held 
that  the  burden  was  on  the  owner  of  live 
stock  to  show  negligence  on  the  part  of  the 
carrier,  the  owner  sent  a  man  with  the 
stock.  The  case  does  not  show  the  carrier's 
contract. 

And,  where  the  owner  of  live  stock  agreed 
to  care  for  the  same,  it  was  held  that  the 
burden  of  proof  was  upon  him  to  estab- 
lish negligence  of  the  carrier  where  a  fine 
mare  was  injured.  Louisville  &  N.  R.  Co. 
v.  Harned,  23  Ky.  L.  Rep.  1651,  66  S.  VV. 
26;  Cincinnati,  N.  O.  &  T.  P.  R.  Co.  v. 
Greening,  30  Ky.  L.  Rep.  1180,  100  S.  W. 
825;  Louisville,  C.  &  L.  R.  Co.  V.  Hedger, 
supra. 

And,  where  the  injury  to  goods  was  from 
a  cause  excepted  in  the  bill  of  lading,  it 
was  held  that  the  burden  was  on  the  shipper 
to  show  that  the  loss  was  caused  by  the 
negligence  of  the  carrier.  Morse  v.  Cana- 
dian P.  R.  Co.  97  Me.  77,  53  Atl.  874.  In 
this  case  the  shipper  of  live  stock  aSHumed 
all  risk  and  agreed  to  care  for  stock.  Some 
horses  were  killed  by  being  tramped  upon. 
There  was  no  evidence  that  the  stock  was 
thrown  down  by  jar  in  starting  or  by  the 
motion  of  the  cars. 

And  where  the  live  stock  was  shipped 
and  the  owner  agreed  to  take  care  of  them, 
and  his  man  did  accompany  the  same,  it 
was  held  that  the  burden  of  proof  was  on 
the  shipper  to  show  negligence  of  the  car- 
rier. Bartlett  v.  Oregon  R.  &  Nav.  Co.  57 
Wash.  16,  136  Am.  St.  Rep.  969,  106  Pac. 
487. 

d.  Breakage  and  leakage. 

The  shipper  was  held  required  to  show 
negligence  in  the  following  cases,  where  the 
bill  of  lading  exempted  for  damage  caused 
by  breakage  and  leakage: 

Where  the  bill  of  lading  exempted  from 
breakage,  it  was  held  that  the  burden  of 
proof  was  on  the  libel lant  to  establish  that 
damage  from  this  cause  was  occasioned  by 
the  negligence  of  the  carrier.  The  Mora- 
vian, 2  Haskell,  157,  Fed.  Cas.  No.  9,789. 

A  bill  of  lading  exempted  a  ship  from 
liability  for  breakage  of  glass.  It  was  held 
that  the  burden  of  proof  as  to  negligence 
was  on  the  libellants.  The  Pereire,  8  Ben. 
301,  Fed.  Cas.  No.  10,979.  In  this  case  it 
was  not  known  with  certainty  that  any 
glass  was  broken  until  the  cases  were  cart- 
ed to  and  opened  in  libellant's  warehouse. 

Under  a  bill  of  lading  that  the  vessel 
would  not  be  accountable  for  leakage,  break- 
age, or  rust,  it  was  held  that  the  vessel 
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would  be  responsible  for  negligence  or  want 
of  skill  in  Isiding,  stowage,  or  delivery,  yet 
such  negligence  would  have  to  be  shown  by 
the  party  alleging  it.  The  Delhi,  4  Ben. 
346,  Fed.  Cas.  No.  3,770.  Glass  was  un- 
loaded by  laying  boxes  on  the  flat  side,  but 
the  libellants  failed  to  show  damage  from 
negligence. 

Glass  was  shipped,  "Owners  risk  break- 
age." It  was  held  that  where  the  glass 
was  broken  the  burden  of  proving  negli- 
gence of  the  carrier  was  on  the  owner.  It 
was  further  held  that  the  same  kind  of  evi- 
dence would  apply  in  this  case  as  in  any 
other.  Hecht  v.  Grand  Trunk  R.  Co.  132 
Wis.  605,  113  N.  W.  68. 

A  marble  fountain  was  shipped.  The  bill 
of  lading  provided,  "Marbles  at  owner's  risk 
of  breakage.  It  was  held  that  the  burden 
of  proof  as  to  negligence  of  the  carrier  was 
on  the  shipper.  Witting  v.  St.  Louis  &  S. 
F.  R.  Co.  101  Mo.  631,  10  L.R.A.  602,  20 
Am.  St.  Rep.  636,  14  S.  W.  743.  The  court 
said:  "The  party  who  founds  his  cause  of 
action  upon  negligence  must  be  prepared  to 
establish  the  assertion  by  proof.  If  the 
cause  of  action  stands  on  negligence  of  the 
carrier,  and  not  on  the  common-law  liabil- 
ity of  the  carrier  as  an  insurer,  the  burden 
of  proof  is  upon  the  plaintiff  from  the  be- 
ginning to  the  end  of  the  case." 

And  where  the  libel  lant  sued  for  ''break- 
age," which  was  excepted  in  the  bill  of  lad- 
ing, it  was  held  that  the  nature  of  the  in- 
jury indicated  for  itself  that  it  belonged 
within  the  specified  exemption  from  liabil- 
ity, and  the  burden  was  on  the  libellant  to 
establish  negligence  on  the  part  of  the  car- 
rier. The  Henry  B.  Hyde,  32  C.  C.  A.  534, 
61  U.  S.  App.  147,  90  Fed.  114,  affirming  82 
Fed.  681. 

The  burden  of  showing  that  injury  to 
a  cargo  was  caused  by  improper  stowage 
was  held  to  be  on  the  owner  of  the  cargo, 
where  the  bill  of  lading  exempted  for  break- 
age and  leakage  and  perils  of  the  sea.  Cro- 
well  V.  Union  Oil  Co.  46  C.  C.  A.  296,  107 
Fed.  302. 

A  machine  was  shipped  at  owner's  risk. 
When  delivered  the  legs  were  broken.  It 
was  held  that  the  onus  was  on  the  plaintiff 
to  prove  the  negligence  of  the  carrier,  and 
"though  such  negligence  will  not  be  pre- 
sumed, it  may  be  inferred  from  circum- 
stances legitimately  appearing  in  the  case." 
Heck  V.  Missouri  P.  R.  Co.  51  Mo.  App. 
532. 

A  consignent  of  firecrackers  from  Hong 
Kong  showed  breakage  of  boxes  on  delivery. 
The  bill  of  lading  exempted  the  vessel  for 
"insufficient  packing,  reasonable  wear  and 
tear  of  packages,  leakage,  breakage." .  There 
was  proof  on  the  part  of  the  ship  of  good 
stowage,  proper  loading  and  discharge,  care- 
ful handling,  and  some  rough  passage.  In 
the  absence  of  affirmative  proof  of  negli- 
gence on  the  part  of  the  carrier,  the  shipper 
could  not  recover.  The  Lennox,  90  Fed. 
308. 

Packages  containing  firecrackers  were  de- 
livered broken.  The  bill  of  lading  exempt- 
ed from  liability  for  breakage  or  the  in- 
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sufficiency  of  the  packages.  It  -was  held 
that,  upon  proof  oi  breakage,  the  steamer 
relying  on  said  proviso  for  exemption  had 
the  burden  of  showing  that  the  damage  was 
due  to  insufficient  protection.  Doherr  v. 
Houston,  64  C.  C.  A.  102,  128  Fed.  694, 
affirming  123  Fed.  334.  The  bill  of  lading 
was  indorsed  '^Packages,  firecrackers  frail." 
It  was  held  that  there  was  negligent  stow- 
age, and  that  the  respondent  failed  to  sus- 
tain the  burden  of  proof.  Distinguishing 
the  case  of  The  Lennox,  supra,  it  was  said: 
"The  case  at  bar,  however,  differs  from  The 
Lennox  in  some  of  its  facts,  and  in  having 
said  special  written  contract  indorsed  on 
the  bill  of  lading,  by  which  the  libellant 
agreed  that,  as  the  packages  were  frail,  the 
steamer  should  not  be  accountable  for 
breakage,  provided  they  were  insufficiently 
protected.  Upon  proof  of  breakage,  the 
steamer,  relying  on  said  proviso  for  exemp- 
tion from  liability,  has  the  burden  of  proof 
to  establish  that  the  damage  was  due  to  in- 
sufficient protection." 

A  violin  was  shipped  by  express  in  a 
crate.  The  receipt  provided  exemption  for 
breakage  unless  from  gross  negligence.  The 
case  was  intact,  but  a  slat  was  missing,  and 
one  was  loose,  and  the  violin  was  broken. 
It  was  held  that  the  plaintiff  complied  with 
the  rule  as  to  burden  of  proof  by  showing 
the  condition  of  the  violin  on  its  arrival. 
A  prima  facie  case  of  gross  negligence  was 
established.  Campe  v.  Weir,  28  Misc.  243, 
58  N.  Y.  Supp.  1082. 

In  The  Henry  B.  Hyde,  32  C.  C.  A.  534,  61 
U.  S.  App.  147,  90  Fed.  114,  where  the 
cause  of  loss  was  alleged  by  the  libellant 
to  be  "breakage,"  it  was  said:  "In  this 
respect  the  case  differs  from  some  of  those 
cases  which  are  cited  by  the  appellants, 
such  as  cases  where  the  carrier  had  stipu- 
lated against  loss  by  the  perils  of  the  sea. 
The  Giava,  66  Fed.  243;  The  Warren  Ad- 
ams, 20  C.  C.  A.  486,  38  U.  S.  App.  356,  74 
Fed.  413.  In  such  cases  the  duty  rests  up- 
on the  carrier  to  show  that  the  damage  re- 
sulted from  the  perils  of  the  sea.  In  the 
present  case  the  stipulation  was  explicit. 
The  nature  of  the  injury  indicated  for  it- 
self that  it  belonged  within  the  specified 
exemption  from  liability." 

The  burden  of  proof  was  held  to  be  upon 
the  carrier  to  show  the  cause  of  fracture 
of  an  iron  casting.  The  carrier  claimed 
that  the  owner  assumed  the  risk  of  having 
the  castings  turned  when  being  unloaded, 
and  that  this  breakage  was  not  caused  at 
that  time.  If  not  caused  then,  the  carrier 
should  have  shown  when  it  was  injured. 
Hudson  River  Lighterage  Co.  v.  Wheeler 
Condenser  &  Engineering  Co.  93   Fed,  374. 

Chlorid  shipped  under  a  bill  of  lading 
exempting  loss  from  "leakage,"  was  partly 
lost  by  leakage.  It  was  held  that  the  bur- 
den was  on  the  libellant  to  show  negligence 
on  the  part  of  the  ship.  The  Barracouta, 
39  Fed.  288. 

A  bill  of  lading  exempted  the  ship  from 
liability  for  leakage  and  breakage  not  aris- 
ing from  her  own  negligence.  Some  casks 
of  wine  were  empty  on  their  arrival,  and 
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others  partly.  The  ship  libeled  the  wine 
for  freight  charges.  No  evidence  was  of- 
fered by  the  claimants,  and  there  was  no 
other  evidence  of  the  negligence  of  the  ves- 
sel than  the  condition  of  the  casks  upon 
her  arrival.  The  casks  were  of  inferior 
quality,  badly  coopered  and  shaky.  It  was 
held  that  the  burden  of  proving  that  the 
injury  to  the  casks  was  caused  by  the  neg- 
ligence of  the  ship  was  cast  upon  the  claim- 
ants by  the  proof  of  the  inferior  quality 
of  the  casks.  630  Casks  of  Sherry,  14 
Blatchf.  517,  Fed.  Cas.  No.  12,918. 

And  the  burden  of  proof  was  held  to  be 
on  the  shipper  to  show  negligence  where  loss 
of  freight  was  from  leakage  and  breakage, 
which  were  excepted  in  the  bill  of  lading. 
The  Jefferson,  31  Fed.  489.  The  evidence 
of  the  carrier  was  insufficient  to  show  that 
the  damage  to  the  barrels  was  caused  by 
perils  of  the  sea.  The  barrels  were  crushed 
by  rolling  over  them  other  barrels  of  heavy 
freight. 

A  bill  of  lading  exempted  the  carrier 
from  loss  by  leakage.  A  cask  of  wine  was 
empty  on  delivery  to  the  consignee.  It 
was  held  that  the  burden  was  on  the  libel> 
lant  to  show  that  the  leakage  might  have 
been  avoided  by  reasonable  skill  on  the 
part  of  the  carrier,  where  the  leakage  was 
caused  by  a  plug  in  the  cask  becoming 
loose.  The  Olbers,  3  Ben.  148,  Fed.  Cas. 
No.  10,477. 

A  bill  of  lading  exempted  the  vessel  from 
average  leakage.  Some  casks  of  wine  when 
delivered  were  empty.  It  was  held  that 
negligence  on  the  part  of  the  vessel  should 
be  affirmatively  shown  by  the  owners  of 
the  wine.  Vaughan  v.  630  Casks,  7  Ben. 
506,  Fed.  Cas.  No.  16,900.  The  casks  might 
have  been  empty  when  shipped. 

And  where  the  bill  of  lading  provided, 
"Ship  not  responsible  for  rust,  leakage,  or 
shrinkage,"  it  was  held  that  the  burden  of 
proof  was  on  the  shipper  to  show  that  ex- 
cessive leakage  of  oil  was  caused  by  the 
negligence  of  the  carrier.  The  Invincible,  1 
Low.  Dec.  226,  Fed.  Cas.  No.  7,055.  The 
court  said:  "It  is  not  enough  to  show 
that  it  exceeds  the  average  leakage,  be- 
cause it  is  not  that  alone  which  is  excepted, 
but  any  leakage  unless  caused,  in  fact,  by  . 
negligence  on  the  part  of  the  ship." 

A  bill  of  lading  exempted  from  liability 
from  "breakage,  leakage,  or  damage."  The 
goods  were  damaged  by  oil.  Over  the  place 
where  the  goods  were  stored  were  two  en* 
gines  lubricated  by  oil.  It  was  held  that 
the  burden  of  proof  was  on  the  plaintiff 
to  show  negligence  of  the  carrier.  Czech  v. 
General  Steam  Nav.  Co.  L.  R,  3  C.  P.  14. 
Bovill,  Ch.  J.,  said:  "If  the  goods  are  dam- 
aged, and  no  reasonable  explanation  of  the 
damage  can  be  given  except  the  negligence 
of  the  defendants,  a  jury  are  justified  in 
finding  that  such  negligence  is  proved." 
What  he  meant  was  probably  better  stated 
by  Byles,  J.:  "But  it  was  shown  that  the 
goods  were  injured  by  oil,  and  that  they 
were  in  close  proximity  to  engines,  in  lu- 
bricating which  oil  must  have  been  used, 
.     .     .     and  that  there  was  no  defect  in 
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the  engines,  and  no  accident  on  the  voyage. 
.  .  .  It  certainly  was  strong  prima  facie 
evidence. 

In  Vogel  V.  Grand  Trunk  R.  Co.  10  Ont. 
App.  Rep.  162,  Burton,  J.  A.,  said:  "The 
contract  stipulates  that  the  company  shall 
not  be  liable  for  any  damage  that  may  oc- 
cur to  goods  arising  from  leakage  or  break- 
age, and  some  other  things  not  material  to 
the  present  inquiry,  and  no  doubt  this 
would  exempt  them  from  damage  arising 
from  those  causes,  the  result  of  mere  ac- 
cident, where  no  blame  is  imputable  to 
them,  but  not  from  responsibility  for  their 
own  negligence  and  want  of  care.  Under 
such  a  contract  the  onus  would  be  upon  the 
owners  of  the  goods  to  show  that  the  dam- 
age was  attributable  to  the  misconduct  of 
the  company  or  their  servants.'' 

Where  a  carrier  was  to  be  exempt  from 
liability  for  injury  by  reason  of  leakage, 
fermentation,  and  breakage,  and  grape  juice 
had  fermented,  it  was  held  that,  in  order 
to  avail  itself  of  the  exemption,  the  carrier 
was  called  upon  to  show  that  it  had  per- 
formed the  contract  to  ship  on  the  25th 
day  of  November,  or  in  the  first  vessel 
thereafter,  and  was  without  fault.  Heyl 
V.  Inman  S.  S.  Co.  14  Hun,  664.  The  jury 
were  instructed  to  find  whether  there  was 
sufficient  excuse  for  not  sending  the  casks 
forward  on  the  25th  day  of  November  or 
the  2d  day  of  December,  the  defendant's 
steamers  having  sailed  on  both  of  those 
days;  and  they  were  further  instructed  that 
if  the  excuse  was  insufficient,  the  exemp- 
tion could  not  be  claimed. 

And  where  a  cask  of  wine  was  shipped 
and  was  empty  on  arrival,  and  the  cask  was 
not  damaged,  it  was  held  that  the  carrier 
was  bound  to  prove  that  the  loss  occurred 
within  a  clause  exempting  from  liability. 
The  bill  of  lading  exempted  damage  from 
stowage,  straining,  or  other  peril  of  the  sea. 
It  was  held  that  proof  of  tempestuous  voy- 
age, and  of  cargo  well  stowed  and  hatches 
secured,  did  not  shift  the  burden  of  proof. 
Arend  v.  Liverpool,  N.  Y,  &  P.  S.  S.  Co. 
64  Barb.  118,  affirmed  without  opinion  in 
63  N.  Y.  606. 

In  Drew  v.  Red  Line  Transit  Co.  3  Mo. 
App.  495,  the  cases  of  Levering  v.  Union 
Transp.  &  Ins.  Co.  42  Mo.  88,  97  Am.  Dec. 
320,  and  Ketchum  v.  American  Merchants' 
Union  Exp.  Co.  62  Mo.  391,  were  followed. 
In  this  case  the  contract  provided  no  lia- 
bility for  breakage,  and,  glass  being  broken, 
it  was  held  that  the  burden  of  proof  as  to 
absence  of  negligence  was  on  the  carrier. 
These  cases  were  overruled  in  Witting  v.  St. 
Louis  &  S.  F.  R.  Co.  101  Mo.  631,  10  L.R.A. 
602,  20  Am,  St.  Rep.  636,  14  S.  W.  743. 

e.  Owner's  rish. 

Goods  were  shipped  at  ow^ner's  risk.  The 
train  separated  and  the  engineer  braked  his 
part.  The  collision  derailed  the  car.  The 
burden  of  proof  as  to  negligence  was  held  to 
be  on  plaintiff.  French  v.  Buffalo,  N.  Y.  & 
E.  R.  Co.  4  Keyes,  108.  The  plaintiff  failed 
to  prove  the  exact  position  of  the  third 
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brakeman,  or  what  he  W84  doing  at  the  time 
of  the  accident. 

And  where  goods  were  shipped  at  the 
owner's  risk,  and  the  vessel  sunk,  it  was 
held  that  the  burden  of  proof  as  to  the  car- 
rier's negligence  was  on  the  shipper.  Moore 
V.  Evans,  14  Barb.  624. 

And  the  burden  of  proof  was  held  to  be 
on  the  shipper,  to  show  the  carrier's  negli- 
gence, where  wheels  were  shipped  at  the 
owner's  risk.  Sejalo  v.  Woofverton,  31 
Misc.  752,  64  N.  Y.  Supp.  48. 

The  shipper  was  held  to  have  the  burden 
of  proof  of  negligence  where  the  loss  oc- 
curred by  reason  of  a  cause  exempted  in  the 
bill  of  lading.  Flynn  v.  St.  Louis  &  S.  F. 
R.  Co.  43  Mo.  App.  424.  Furniture  shipped 
at  "owner's  risk"  was  broken.  The  court 
said:  "It  is  enough  for  the  plaintiff  to  dis- 
close circumstances  sufficient  to  raise  a  fair 
inference  of  negligence." 

/.  Heat  and  cold. 

A  bill  of  lading  exempted  from  liability 
for  damage  to  cargo  by  "heat."  Where  this 
was  the  cause  it  was  held  that  the  burden 
was  on  the  libellant  to  show  that  the  negli- 
gence or  misconduct  of  the  carrier  co-oper- 
ated in  the  damage  to  his  goods.  The  New 
Orleans,  26  Fed.  44. 

A  bill  of  lading  for  nuts  from  Para  to 
New  York  excepted  damages  from  heat  and 
steam.  Where  it  was  shown  that  they  were 
stowed  in  compartments  in  the  usual  man- 
ner, that  the  most  approved  methods  of  ven- 
tilation were  adopted,  that  the  hatches  were 
removed  when  the  weather  would  permit, 
that  tempestuous  weather  required  closing 
the  hatches  for  the  last  three  days,  the 
burden  of  proof  to  show  negligence  was  held 
to  be  on  the  libellant.  The  Portuense,  35 
Fed.  670. 

And  where  defects  in  the  ship's  refrigera- 
tor were  excepted  in  the  bill  of  lading,  it 
was  held  that  the  burden  of  proof  was  on 
the  shipper  to  show  negligence.  The  South- 
wark,  104  Fed.  103,  affirmed  in  48  C.  C.  A. 
123,  108  Fed.  880,  which  is  reversed  in  191 
U.  S.  1,  48  L.  ed.  65,  24  Sup.  Ct.  Rep.  1. 
The  court  said:  "No  doubt,  the  machinery 
for  some  reason  or  reasons  did  not  do  its 
work,  and  no  doubt,  also,  its  failure  to  re- 
duce the  temperature  sufficiently  was  due 
to  the  several  breakdowns.  .  .  .  Unless 
negligence  is  proved,  the  cause  or  causes  of 
the  accidents  are  not  important;  for  the 
libellants'  express  contract  relieved  the  car- 
rier from  liability  for  the  consequences  of 
any  breakdown,  however  caused." 

And  where  the  shippers  contracted  to  sup- 
ply a  refrigerator  car  for  their  use  with 
ice,  it  was  held  that  the  carrier  had  a  right 
to  assume,  in  the  absence  of  notice  to  the 
contrary,  that  they  had  furnished  enough 
ice  to  keep  the  car  cool  imtil  a  delivery  to 
the  consignee  could  be  had.  The  carrier's 
liability  had  to  be  predicated  upon  negli- 
gence, and  in  the  absence  of  evidence  of  the 
carrier's  default,  it  would  be  assumed  that 
loss  was  caused  by  default  of  shipper.    Chi- 


McGRATH  V.  NORTHERN  P.  R.  CO. 


665 


cago,  I.  &  L.  R.  Co.  V.  Reymaxi,  166  Ind. 
278,  76  N.  E.  070. 

Apples  were  shipped  under  a  special  con- 
tract limiting  the  carrier's  liability  to  dam- 
age resulting  from  negligence,  and  the  ap- 
ples in  a  refrigerator  car  were  injured.  It 
was  held  that  the  burden  of  .proof  as  to 
negligence  was  on  the  shipper.  Hurst  v.  St. 
Louis  &  S.  F.  R.  Co.  117  Mo.  App.  26,  94 
S.  W.  794. 

And  the  burden  of  proving  negligence  was 
held  to  be  on  the  shipper,  where  the  loss  oc- 
curred by  reason  of  some  peril  excepted  in 
th«  contract.  Heil  v.  St.  Louis,  I.  M.  &  S. 
R.  Co.  16  Mo.  App.  383.  Vegetables  were 
injured  by  change  in  the  temperature,  which 
was  exempted  in  the  contract. 

And  where  potatoes  were  frozen  and  the 
carrier  claimed  that  the  bill  of  lading  ex- 
empted for  damage  from  frost,  it  was  held 
that  the  burden  of  proof  as  to  negligence 
was  on  the  shipper,  and  the  carrier  was  not 
required  to  prove  that  it  was  not  negligent. 
But  the  carrier  in  this  case,  having  admitted 
there  was  a  delay  in  delivery,  was  held  to 
have  the  burden  of  showing  that  that  fault 
was  not  negligence.  Read  v.  St.  Louis,  K. 
C.  A  N.  R.  Co.  60  Mo.  199,  overruling  Lever- 
ing v.  Union  Transp.  &  Ins.  Co.  42  Mo.  88, 
97  Am.  Dec.  320. 

In  Drew  v.  Red  Line  Transit  Co.  3  Mo. 
App.  495,  it  was  said  that  the  case  of  Read 
V.  St.  Louis,  K.  C.  &  N.  R.  Co.  supra,  was 
not  called  to  the  attention  of  the  court 
when  Kirby  v.  Adams  Exp.  Co.  2  Mo.  App. 
369,  was  decided.  In  the  Read  Case  the 
carrier  admitted  the  delay  caused  the  loss 
by  frost  of  the  potatoes,  and  it  was  held 
that,  having  set  up  an  excuse,  it  should 
clear  itself  of  negligence.  It  was  true  that 
the  judge  seemed  to  take  it  for  granted 
that  a  carrier  could  exonerate  itself  by  con- 
tract, and  when  it  proved  the  loss  to  be 
within  the  exemption,  the  burden  would  be 
cast  on  the  plaintiff;  but  that  point  was  not 
involved  in  this  case. 

And  where  the  bill  of  lading  exempted 
liability  for  dangers  from  weather,  it  was 
held  that  the  plaintiff  had  the  burden  of 
proof  to  show  negligence  of  the  carrier. 
Thyll  V.  New  York  &  L.  B.  R.  Co.  92  App. 
Div.  513,  87  N.  Y.  Supp.  345,  modifying  84 
N.  Y.  Supp.  175.  This  was  shown  by  the 
retention  of  the  goods  after  demand  and  ex- 
posing them  to  damp  weather. 

A  contract  released  liability  for  losses  be- 
yond the  carrier's  control,  which  it  was 
urged  was  the  same  thing  as  the  act  of  God, 
and  it  was  specifically  urged  that  there  was 
a  release  for  loss  due  to  weather,  heat, 
frost,  wet,  or  decay,  and  that  the  evidence 
showed  the  loss  was  from  heating  or  freez-- 
ing.  There  was  nineteen  days'  delay,  which 
should  have  been  only  five,  and  the  delay 
was  wholly  unaccounted  for.  It  was  held 
that  it  was  incumbent  on  the  carrier  to 
show  that,  if  the  loss  was  due  to  heat  or 
freezing,  it  was  not  due  to  delay  or  negli- 
gence in  transportation.  Pittsburgh,  C.  C. 
&  St.  L.  R.  Co.  v.  Mitchell,  175  Ind.  196, 
91  N.  E.  735,  93  N.  E.  996,  citing  Black- 
stock  V.  New  York  &  E.  R.  Co.  20  N.  Y. 
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48,  75  Am.  Dec.  372,  and  Weed  v.  Panama 
R.  Co.  17  N.  Y.  862,  72  Am.  Dec.  474.  But 
in  neither  case  was  the  burden  of  proof  dis- 
cussed. The  court  evidently  meant  that 
where  frost  and  delay  have  been  estab- 
lished, the  burden  is  on  the  carrier  to  show 
that  these  are  within  the  exemptions,  al- 
though the  word  ^'negligence"  is  used. 

g.  Decay  and  rtutt. 

The  burden  of  proof  was  held  to  be  on 
the  libellant  to  show  that  deterioration  of 
a  shipment  of  garlic  from  Naples  might 
have  been  avoided  by  the  exercise  of  skill 
on  the  part  of  the  carrier.  The  Hindou- 
stan,  14  C.  C.  A.  650,  35  U.  S.  App.  173,  67 
Fed.  794.  The  bill  of  lading  exempted  for 
"deterioration  of  fresh  vegetables," — "de- 
cay." The  libellant  contended  that  the  ven- 
tilation was  defective. 

And  the  burden  of  proof  was  held  to  be 
on  the  libellants  to  show  negligence  of  the 
carrier  where  dogskins  were  damaged  by 
the  sweating  of  the  cargo,  which  *'sweatin^*' 
was  exempted  in  the  bill  of  lading.  The 
Flintshire,  69  Fed.  471.  No  evidence  was 
introduced  to  show  that  the  cargo  should 
have  been  stowed  differently,  or  that  it  was 
improperly   dunnaged. 

Where  the  bill  of  lading  exempted  for 
"rust,"  and  a  shipment  of  sheet  iron  was 
badly  rusted  and  wet  with  sea  w^ater.  it 
was  held  that  evidence  of  sweating  or  wet 
from  moisture  in  the  air  was  not  adequate 
to  cover  the  loss,  but  might  shift  the  bur- 
den of  proof  to  the  shipper  to  show  that 
the  loss  was  not  occasioned  by  that  peril. 
The  Svend,  1  Fed.  61. 

A  cargo  of  beans  was  damaged  on  deliv- 
ery. It  was  held  that  the  burden  was  on 
the  carrier  to  show  that  the  damage  was 
caused  by  a  risk  excepted  in  the  bill  of 
lading.  The  ship  claimed  that  the  beans 
were  improperly  cured,  but  there  was  no 
evidence  as  to  this  and  they  apparently 
were  properly  stowed.  The  carrier  was  held 
liable  although  the  cause  of  the  damage  was 
unknown.  The  Patria,  125  Fed.  425,  af- 
firmed in  68  C.  C.  A.  397,  132  Fed.  971. 

h.  Perils  of  navigation* 

It  is  generally  held  that  where  the  bill 
of  lading  exempts  the  carrier  from  liability 
for  loss  caused  by  the  perils  of  the  sea, 
the  carrier  must  show  that  there  were  perils 
sufficient  to  cause  the  loss.  The  burden 
then  is  on  the  plaintiff  to  show  that  -want 
of  care  on  the  part  of  the  carrier  was  the 
cause.*  But  in  some  cases  it  is  held  that, 
in  order  to  bring  the  damage  within  the 
perils  of  navigation,  the  carrier  should 
prove  that  it  used  due  care  and  diligence. 
See  also  subd.  III. 

A  cargo *:  of  sugar  consigned  subject  to 
the  perils  of  the  sea  was  damaged  on  ar- 
rival. It  was  held  that  the  burden  was  on 
the  ship  to  show  that  the  case  came  within 
the  exception  in  the  bill  of  lading.  If  it 
was  shown  that  the  peril  was  adequate  to 
produce  this  result,  and  that  there  were 
not  sufficient  means  at  the  command  of  the 
master   to   overcome  the  peril   or  prevent 
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the  damage,  then  the  ship  would  be  held  to 
have  made  out  a  prima  facie  defense,  and 
then  it  would  be  incumbent  on  the  libellant 
to  show  further  evidence  of  negligence.  The 
Sloga,  10  Ben.  315,  Fed.  Caa.  No.  12,955. 

And  where  the  defendant  met  a  prima 
facie  case  by  showing  that  the  damage  to 
the  goods  came  from  the  dangers  of  naviga- 
tion, one  of  the  excepted  causes  of  liability 
in  the  bill  of  lading,  it  was  held  that  the 
burden  then  rested  on  plaintiff  to  show  that 
this  danger  and  loss  might  have  been 
avoided  by  the  use  of  proper  care  and  skill. 
Western  Trans  p.  Co.  v.  I>owner,  11  Wall. 
129,  20  L.  ed.  160.  The  court  said:  "There 
was  no  presumption  from  the  simple  fact 
of  a  loss  occurring  in  this  way,  that  there 
was  any  negligence  on  the  part  of  the  com- 
pany." 

And  where  it  was  shown  that  damage  to 
a  cargo  was  caused  by  perils  of  navigation 
excepted  in  the  bill  of  lading,  it  was  held 
that  the  burden  of  proof  was  then  on  the 
shipper  to  show  negligence.  The  Neptune, 
6  Blatchf.  193,  Fed.  Gas.  No.  10,118. 

Where  wool  was  damaged  on  a  voyage, 
from  contact  with  a  cargo  of  wet  redwood, 
and  it  was  claimed  that  the  damage  was 
caused  by  perils  of  the  sea  that  were  ex- 
cepted in  the  bill  of  lading,  it  was  held  that 
the  burden  of  proof  was  on  the  vessel  to 
show  this.  The  court  held:  "Even  if  the 
burden  of  proof  was  upon  the  libellant  to 
show  the  particular  cause  of  the  injury,  I 
think  it  is  sufficiently  shown"  (improper 
stowage).     The  Pharos,  9  Fed.  912. 

And  where  the  injury  to  a  cargo  of  hard- 
ware was  established,  and  the  bill  of  lad- 
ing excepted  the  dangers  of  navigation,  it 
was  held  incumbent  on  the  carrier  to  show 
that  the  injury  was  caused  by  the  dangers 
of  navigation,  and  then  it  devolved  on  the 
shipper  to  show  that  it  might  have  been 
avoided  by  the  exercise  of  skill  and  care. 
Hunt  V.  The  Cleveland,  6  McLean,  76,  Fed. 
Cas.  No.  6,885. 

Thread  shipped  in  cases  was  damaged 
from  the  damp  and  mildewed,  and  where 
the  burden  of  proof  was  held  to  be  on  the 
shipper  to  show  negligence  after  the  injury 
was  shown  to  be  within  the  excepted  causes. 
The  bill  of  lading  excepted  "dangers  and 
accidents  of  the  seas  and  navigation."  Clark 
V.  Barnwell,  12  How.  272,  13  L.  ed.  986. 

In  Chicago,  St.  L.  &  N.  O.  R.  Co.  v.  Moss, 
60  Miss.  1003.  45  Am.  Rep.  428,  the  case  of 
Clark  V.  Barnwell,  12  How.  279,  13  L.  ed. 
987,  was  distinguished  and  criticized,  the 
court  saying  that  the  rule  that  the  burden 
of  proof  to  show  negligence  was  on  the 
plaintiff  was  apparently  based  on  the  propo- 
sition that  by  the  contract  the  carrier 
ceased  to  be  a  common  carrier,  and  became 
a  simple  bailee  for  hire.  This  was  held  in 
York  Mfg.  Co.  v.  Illinois  C.  R.  Co.  3  Wall. 
107,  18  L.  ed.  170.  Then  .the  next  step 
taken  by  common  carriers  was  in  the  direc- 
tion of  contracting  against  their  negligence, 
as  a  private  carrier  might  do.  Then  the 
courts  became  alarmed  and  denied  that  a 
common  carrier  could  by  contract  exempt 
itself  from  losses  caused  by  its  own  negli- 
L.R.A.1915D. 


gence.  To  do  this  it  was  necessary  to  hold 
that  a  common  carrier  could  not  devest 
itself  of  its  character  as  such.  To  this  ef- 
fect it  was  held  in  New  York  C.  R.  Co.  v. 
Lockwood,  17  Wall.  357,  21  L.  ed.  627,  10 
Am.  Neg.  Cas.  624. 

In  Berry  v.  Cooper,  28  Ga.  543,  the  case 
of  Clark  v.  Barnwell,  12  How.  273,  13  L.  ed. 
985,  which  held  that  the  burden  of  proof 
was  on  the  plaintiff,  was  criticized,  the  court 
saying:  "I  would  remark  that  the  point 
under  consideration  was  not  very  prominent 
either  in  the  discuRsion  or  the  decision  of 
the  case  in  which  it  is  enumerated." 

A  bill  of  lading  excepted  "the  dangers 
and  accidents  of  the  seas  and  navigation." 
A  cargo  of  merchandise  was  damaged,  and 
the  damage  was  claimed  to  have  been  caused 
by  improperly  stowing  a  cargo  of  salt  i>e- 
tween  the  decks.  It  was  held  that  the  bur- 
den of  proof  was  on  the  libellant  to  estab- 
lish that  this  was  the  cause  of  the  injury. 
The  libellant  failed.  Rich  v.  Lambert,  12 
How.  347,  13  L.  ed.  1017. 

A  bill  of  lading  excepted  perils  of  the  sea 
and  navigation.  A  shipment  of  paper  stock 
was  damaged  by  water  and  oil.  It  was  held 
that  the  libellants  could  show  that  the  dam- 
age might  have  been  avoided  by  the  exer- 
cise of  reasonable  skill,  but  that  they  should 
establish  negligence  affirmatively.  Tlie  Sa- 
bioncello,  7  Ben.  357,  Fed.  Cas.  No.  12,198. 
More  care  should  have  been  used  in  stowing 
the  cargo. 

And  where  it  was  shown  that  the  injury 
to  a  cargo  was  sustained  during  a  severe 
stress  of  weather,  and  was  the  result  of  it. 
and  there  was  also  affirmative  proof  of 
proper  care  in  stowage,  it  was  held  that 
the  burden  of  proof  was  on  the  shipper  to 
show  that  by  proper  attention  the  damage 
might  have  been  avoided.  The  George  Hea- 
ton,  20  Fed.  326. 

The  carrier  proved  the  encountering  by 
the  ship  during  the  voyage  of  weather  suffi- 
ciently heavy  to  warrant  the  conclusion 
that  the  immediate  cause  of  the  destruc- 
tion and  loss  of  goods  was  the  motion  of 
the  ship  in  heavy  weather,  which  perils  of 
the  sea  were  excepted.  This  proof  was  held 
to  shift  the  burden  to  the  libellant  to  show 
that  the  result  would  have  been  prevented 
by  due  care.  Christie  v.  The  Craighton,  41 
Fed.  62. 

And  where  the  proof  by  the  carrier 
showed  that  the  breakage  of  barrels  of  in- 
digo was  caused  by  the  excepted  perils  of 
the  sea  and  the  motion  of  the  ship,  it  was 
held  that  this  shifted  the  burden  of  proof 
to  the  libellant  to  show  that  this  result  of 
the  motion  of  the  ship  would  have  been 
prevented  by  the  exercise  of  due  care  in 
the  stowage  of  the  casks.  The  Polynesia, 
30  Fed.  210. 

Where  the  vessel  attempted  to  show  that 
damage  was  caused  to  drums  of  glycerine 
by  perils  of  the  sea,  and  the  bill  of  lading 
exempted  from  loss  by  leakage,  the  burden 
of  proof  was  held  to  be  on  the  libellant  to 
show  negligence.  The  mates'  evidence  to 
the  effect  that  the  wood  fastenings  to  these 
two   drums   were  all  that   were   displaced 
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would  not  permit  the  inference  that  the 
damage  was  caused  by  rough  weather  alone, 
hut  that  it  was  caused  by  negligence  of  the 
carrier.    Marx  v.  The  Brittania,  34  Fed.  906. 

And  where  the  bill  of  lading  exempted 
from  liability  for  stranding,  and  the  cargo 
was  thus  lost,  it  was  held  that  the  burden 
was  on  the  libellant  to  prove  that  the  cause 
of  the  stranding  was  negligence  of  the  mas- 
ter. The  Montana,  17  Fed.  377.  This  was 
shown  by  the  master's  evidence  given  in  his 
statement. 

Proof  of  loss  of  goods  was  held  to  throw 
the  burden  on  the  carrier  to  show  that  the 
loss  happened  by  the  dangers  excepted. 
The  court  instructed  the  jury  that  so  far 
as  the  plaintiffs  allege  negligence,  the  bur- 
den of  proof  is  on  them.  Alden  v.  Pearson, 
3  Gray,  342.  The  bill  of  lading  excepted 
dangers  of  navigation  and  fire.  Some  lard 
was  lost  in  transit. 

Although  the  rule  generally  is  that  the 
burden  of  proof  as  to  negligence  of  the  car- 
rier is  on  the  shipper  where  the  damage 
arises  from  a  cause  excepted  in  the  bill  of 
lading,  there  are  some  cases  in  which  the 
carrier,  which  claimed  that  the  damage  was 
occasioned  by  an  excepted  cause,  perils  of 
navigation,  was  also  required  to  prove  that 
it  had  used  due  care. 

The  burden  of  proof  was  held  to  be  on  the 
vessel  owners  to  show  that  damages  to  a 
piano  from  sea  water  came  from  perils  of 
the  sea.  But  before  this  is  done  it  was  held 
incumbent  on  them  to  negative  all  other 
causes.  The  Emma  Johnson,  1  Sprague, 
527,  Fed.  Cas.  No.  4,46l5.  The  court  said: 
''In  particular  they  must  show  by  full  and 
satisfactory  evidence  that  the  vessel  was 
in  good  condition  and  suitable  for  the  voy- 
age at  its  inception." 

In  A.  J.  Tower  Co.  v.  Southern  P.  Co.  184 
Mass.  472,  69  N.  E.  348,  the  burden  of  mak- 
ing out  a  defense  that  oiled  clothing  was 
one  of  the  excepted  articles,  as  being  in- 
flammable, and  under  a  custom  should  be 
stored  above  deck,  was  held  to  be  on  the 
carrier  where  it  was  lost  by  reason  of  a 
storm  at  sea.  The  court  said:  '*For  this 
purpose  it  might  show  by  competent  evi- 
dence the  composition  and  classification  of 
the  goods  that  were  shipped,  and  in  so  do- 
ing it  would  prove  not  only  that  they  were 
within  the  class  of  merchandise  that  in  the 
contract  were  at  the  shipper's  or  owner's 
risk,  but  that  carrying  them  on  deck  would 
not  be  negligence  on  the  part  of  the  car- 
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rier. 

The  loss  of  goods  committed  to  a  carrier 
and  in  possession  of  its  servants  was  held 
to  put  the  burden  of  proof  on  it  to  show 
how  it  took  place,  and  that  it  was  not  due 
to  its  fault,  but  in  consequence  of  some  of 
the  unavoidable  accidents  excepted  in  the 
bill  of  lading.  Bazin  v.  Liverpool  &  P.  S. 
S.  Co.  3  Wall.  Jr.  229,  Fed.  Cas.  No.  1,152. 
The  evidence  that  a  new  steamer  had  been 
cither  ignorantly,  recklessly,  or  carelessly 
dashed  against  a  cape  in  a  thick  fog  was 
held  not  to  discharge  the  carrier. 

In  The  Ocean  Wave,  3  Biss.  317,  Fed.  Cas. 
No.  10,416,  it  was  held  that  before  a  shipper 
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should  be  put  to  prove  negligence  on  the 
part  of  the  carrier,  the  carrier  should  fur- 
nish evidence  that  the  accident  was  occa- 
sioned by  one  of  the  excepted  perils,  and 
that  it  was  unavoidable.  A  boat  and  barges 
attempted  to  run  by  piers  of  a  bridge.  It 
should  be  shown  that  they  were  in  the  usual 
channel. 

And  where  the  carrier  claimed  that  a 
cargo  was  lost  by  reason  of  the  "perils  of 
navigation"  excepted  in  the  bill  of  lading, 
and  the  libellant  claimed  that  the  officers 
of  the  steamer  were  guilty  of  a  wrongful 
act  in  attempting  to  pass  bridge  piers  in  a 
heavy  wind,  it  was  held  that  the  burden  of 
proof  was  on  the  <arrier,  and  that  nothing 
short  of  clear  proof,  leaving  no  reasonable 
doubt  for  controversy,  should  be  permitted 
to  discharge  it  from  duties  which  the  law 
annexed  to  his  employment.  The  Mohler 
(The  Mollie  Mohler  v.  Home  Ins.  Co.)  21 
Wall.  230,  22  L.  ed.  485.  The  court  does  not 
discuss  whether  or  not  the  burden  was  to 
prove  that  the  cause  of  the  damage  was 
the  peril  of  navigation  excepted  in  the  bill 
of  lading,  or  that  the  cause  was  not  due  to 
unskilful  nayigati(Hi,  except  in  saying  that 
if  the  carrier  neglected  a  warning,  it  cannot 
escape  on  the  ground  that  the  particular 
peril  was  a  sudden  gust  of  wind,  and  that 
it  was  chargeable  with  the  consequences  of 
its  negligence. 

Harter  act  of  Congress,  Feb.  13,  1893,  re- 
quires the  owner  to  provide  a  seaworthy 
vessel,  and  prohibits  any  vessel  between 
United  States  and  foreign  ports  from  insert- 
ing in  a  bill  of  lading  any  exemption  from 
use  of  due  diligence  in  equipping.  The  bill 
of  lading  provided  that  meat  was  at  the 
risk  of  the  owner,  and  that  the  vessel  would 
not  be  liable  for  breakdown  of  refrigerator. 
It  was  held  that  where  meat  spoiled  the 
burden  of  proof  was  upon  the  owner  of  the 
vessel  to  show  that  it  was  perfectly  sea- 
worthy in  every  respect  before  it  sailed, 
and  it  was  not  on  the  shipper  to  show  neg- 
ligence. The  Southwark,  191  U.  S.  1,  48 
L.  ed.  65,  24  Sup.  Ct.  Rep.  1,  reversing  48 
C.  C.  A.  123,  108  Fed.  880.  The  court  said 
that  exoneration  in  the  respects  named 
would  depend  on  the  exercise  of  due  dili- 
gence in  providing  a  seaworthy  vessel,  and 
the  burden  was  on  the  carrier  to  show  this. 

And  where  the  benefit  of  an  exemption  of 
the  perils  of  navigation  was  claimed,  it  was 
held  incumbent  on  the  carrier  to  bring  itself 
strictly  within  the  terms  of  the  exemption. 
The  Juniata  Paton,  1  Biss.  15,  Fed.  Cas. 
No.  7,584.  The  court  said:  "It  is  by  no 
means  unreasonable  to  require  him  to  prove 
the  loss  and  the  manner  of  it,  and  that 
usual  care  and  diligence  had  been  used  to 
avoid  it.  This  is  peculiarly  within  his  own 
knowledge  or  those  in  his  employment  and 
under  his  control," 

And  on  a  libel  for  lost  and  damaged  bag- 
gage, where  the  ticket  exempted  from  perils 
of  navigation,  it  was  held  that  proof  of 
seaworthiness,  including  proper  stowage, 
should  be  made  by  the  carrier  before  shift- 
ing the  burden  of  proof  on  the  shipper  to 
establish  carelessneas.     The  Kensington,  88 
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Fed.  381,  affirmed  in  36  C.  C.  A.  583,  94  Fed.  I 
885,  which   is   reversed  in   183   U.   8.  263, 
46  L.  ed.  190,  22  Sup.  Ct.  Rep.  102. 

The  burden  of  proof  was  held  to  be  on 
the  carrier  to  bring  the  loss  of  a  cargo  of 
sugar  within  the  excepted  cause,  the  perils 
of  the  sea.  So,  where  the  evidence  on  the 
part  of  the  ship  showed  that  the  damage 
complained  of  resulted  from  the  unsea> 
worthiness  of  the  vessel,  or  from  the  negli- 
gence of  the  oflScers,  the  burden  of  proof 
was  not  shifted  to  the  libellants  to  prove 
negligence.  The  Charles  J.  Willard,  38  Fed. 
759.  There  was  no  evidence  that  the  win- 
dows were  protected  by  shutters  when  the 
sea  broke  through,  or  that  the  limber  holes 
were  kept  clear  so  that  the  pumps  would 
be  effective. 

A  bill  of  lading  exempted  for  any  latent 
defect  in  appurtenances  or  unseaworthiness, 
provided  the  owners  exercised  due  diligence 
to  make  the  vessel  seaworthy.  It  was  held 
that  the  burden  of  proof  to  show  such  due 
diligence  was  on  the  owners  where  a  steer- 
age closet  valve  chest  leaked  by  reason  of 
wear,  and  damaged  a  cargo.  The  Friesland, 
104  Fed.  99,  affirmed  in  51  C.  C.  A.  594, 
113  Fed.  1018.  The  court  said  that  'the 
exemption  in  the  shipowner's  favor  is  in 
derogation  of  the  shipper's  ordinary  rights 
and  remedies." 

And  where  the  bill  of  lading  was,  "Vessel 
not  accountable  for  breakage,  chipping, 
chafing,  leakage,  rust,  or  numbers,  or  for 
splits  or  stains  in  plank,  if  properly 
stowed,"  it  was  held  that  the  burden  was 
on  the  carrier  to  show  proper  stowage.  This 
would  exempt  the  carrier  unless  the  shipper 
should  then  show  that  the  damage  might 
have  been  avoided  by  reasonable  care  on  the 
part  of  the  carrier.  The  Isaac  Reed,  82  Fed. 
566. 

And  where  the  bill  of  lading  exempted 
from  perils  of  navigation,  it  was  held  suffi- 
cient defense  if  the  defendants  could  show 
that  the  accident  was  the  result  of  an  un- 
avoidable peril  of  the  river,  and  was  not 
contributed  to  by  any  negligence,  want  of 
skill,  or  default  on  their  part.  Hill  v.  Stur- 
geon, 35  Mo.  212,  86  Am.  Dec.  149. 

A  bill  of  lading  stated  that  the  owner  as- 
sumed the  risk  of  loss  by  navigation  and 
all  damage  from  unavoidable  delay.  There 
was  a  delay  of  twelve  days  and  the  boat 
was  lost.  It  was  held,  without  approving 
the  exemption,  that  there  was '  such  delay 
as  established  a  prima  facie  case  of  negli- 
gence, and  threw  upon  the  carrier  the  bur- 
den of  showing  that  the  delay  was  unavoid- 
able and  fairly  within  the  exemption.  Fal- 
vey  V.  Northern  Transp.  Co.  15  Wis.  129. 

The  burden  of  proof  was  held  to  be  on 
the  carrier  to  show  that  a  box  was  landed, 
where  it  claimed  that  the  contract  relieved 
it  from  liability  for  the  dangers  of  naviga- 
tion, fire,  collision,  or  delivery,  except  fail- 
ure to  land  goods  on  dock  or  pier.  Brown- 
ing V.  Goodrich  Transp.  Co.  78  Wis.  391,  10 
L.R.A.  415,  23  Am.  St.  Rep.  414,  47  N.  W. 
428. 

In  Schaller  v.  Chicago  &  N.  W.  R.  Co.  97 
Wis.  31,  71  N.  W.  1042,  it  was  said  that 
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the  ruling  in  Browning  v.  Goodrich  Transp. 
Co.  78  Wis.  391,  10  L.R.A.  415,  23  Am.  St. 
Rep.  414,  47  N.  W.  428,  did  not  reach  the 
question  of  burden  of  proof  as  to  negligence, 
which  would  have  arisen  if  the  loss  of 
goods  had  been  shown  to  have  been  caused 
by  fire, — one  of  the  perils  expressly  stipu- 
lated against. 

HI.  Pennsylvania, 

In  this  state  the  rule  is  that  the  burden 
of  proving  negligence  in  actions  against  car- 
riers where  the  contract  exempts  from  lia- 
bility is  on  the  shipper.  But  the  rule  is 
otherwise  where  the  exemption  is  from 
perils  of  navigation.  The  cases  hold  that 
the  proof  of  delivery  in  a  damaged  condi- 
tion raises  the  inference  of  negligence. 

A  bill  of  lading  exempted  from  loss  by 
fire.  Goods  were  burned.  It  was  held  that 
the  burden  of  proof  as  to  the  negligence  of 
the  carrier  was  on  the  plaintiff.  Colton  v. 
Cleveland  &  P.  R.  Co.  67  Pa.  211,  6  Am. 
Rep.  424. 

A  bill  of  lading  limited  the  liability  to 
$100  per  every  100  lbs.  of  freight.  The 
goods  were  destroyed  by  fire.  It  was  held 
that  where  the  carrier  accounted  for  the 
loss  without  implicating  itself  in  a  charge 
of  negligence,  a  sufficient  defense  would  be 
made  unless  the  plaintiff  proved  negligence. 
Farnham  v.  Camden  &  A.  R.  Co.  55  Pa.  53. 
The  court  said:  "This  is  the  plaintifi^s 
reply  to  the  plea  in  excuse  of  performance. 
It  is  an  affirmative  position  and  must  be 
proved  by  the  party  alleging  it." 

In  Grogan  v.  Adams  Exp.  Co.  114  Pa. 
523,  60  Am.  Rep.  360,  7  Atl.  134,  the  cases 
of  Farnham  v.  Camden  &  A.  R.  Co.  supra, 
and  American  Exp.  Co.  v.  Sands,  55  Pa.  140, 
were  compared,  the  court  saying:  "The 
doctrine  of  these  two  cases  is  precisely  alike 
on  the  fundamental  proposition  that  liabil- 
ity could  be  limited  by  special  contract, 
but  not  for  negligence.  In  the  one  case  the 
carrier  escaped  liability  because  he  ac- 
counted for  the  destruction  of  the  goods  in 
a  manner  which  did  not  impose  liability 
without  express  proof  of  negligence.  In 
the  other  case,  the  carrier  was  held  liable 
because  he  did  not  account  for  the  injury, 
and  a  presumption  of  negligence  arose  which 
he  did  not  rebut." 

And  where  the  bill  of  lading  for  petro- 
leum provided  that  freight  should  be  paid 
on  every  barrel,  full  or  empty,  it  was  held 
that  the  burden  of  proof  was  on  the  shipper 
to  prove  that  negligence  caused  leakage. 
Forbes  v.  Dallett,  9  Phila.  515. 

And  where  a  vessel  was  destroyed  by  fire, 
and  the  bill  of  lading  exempted  from  loss  by 
fire,  it  was  held  that  the  burden  of  proof 
was  on  the  shipper  to  show  negligence  of 
the  carrier,  where  the  proof  of  the  loss  was 
unattended  by  circumstances  indicating  neg- 
ligence.    Patterson  v.  C^yde,  67  Pa.  600. 

Horses  were  shipped,  the  owner  agreeing 
to  accompany  the  stock  and  assume  all  risk 
of  injury,  except  from  gross  negligence. 
The  owner  got  out  of  the  caboose  and  looked 
at  the  stock  at  each  stop.    On  arriving  at 
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destination  one  horse  was  dead.  This  left 
the  burden  of  proof  on  the  plaintiff.  Penn- 
ayl^ania  R.  Co.  v.  Raiordon,  119  Pa.  577,  4 
Am.  St.  Rep.  670,  13  Atl.  324.  The  plain- 
tiff's  evidence  left  him  no  fact  from  which 
the  presumption  of  negligence  could  arise. 
And  where  live  stock  was  shipped  at 
"o\imer's  risk,"  and  this  was  explained  by 
the  agent  to  refer  to  those  accidents  which 
might  occur  inside  the  car,  and  the  train 
was  derailed  by  a  drover  falling  on  the 
track  and  plaintiff's  horses  were  killed,  it 
was  held  that  the  most  that  a  contract  lim- 
iting liability  could  do  would  be  to  give  re- 
lief "from  those  conclusive  presumptions  of 
negligence  which  arise  when  an  accident  was 
not  inevitable."  Goldey  v.  Pennsylvania  R. 
Co.  30  Pa.  242,  72  Am.  Dec.  703. 

But  where  the  exemption  is  from  perils  of 
navigation,  it  seems  that  the  carrier  in  this 
state  must  show  that  it  used  due  care. 

Nails  were  shipped  on  a  canal  boat,  and 
were  damaged  by  the  boat  striking  a  rock. 
The  bill  of  lading  excepted  "dangers  of 
navigation."  It  was  said  that  in  the  ab- 
sence of  evidence  acquitting  the  captain  or 
master  of  the  boat  of  all  blame  upon  his 
part,  the  jury  may  presume  that  the  loss 
was  occasioned  by  his  negligence.  Humph- 
reys V.  Reed,  6  Whart.  485. 

And  where  a  cargo  of  rice  was  shipped 
under  a  contract  providing  ''the  dangers  of 
navigation  excepted,"  and  the  boat  was 
sunk,  it  was  held  that  the  carrier  would 
have  to  bring  itself  within  the  exemption 
in  order  to  have  the  advantage  of  it.  White- 
sides  V.  Russell,  8  Watts  &  S.  44.  The 
court  said:  "It  Is  not  unreasonable  to  re- 
quire him  to  prove  the  loss  and  manner  of 
it,  and.  further,  that  the  usual  care  and  dili- 
gence had  been  used  to  avoid  it.  This  is 
peculiarly  within  his  knowledge,  and  in  the 
knowledge  of  those 'who  are  in  his  employ- 
ment and  under  his  control." 

In  Hays  v.  Kennedy,  41  Pa.  378,  80  Am. 
I>ec.  627,  goods  were  shipped  by  a  steamboat 
which  was  sunk  in  a  collision.  The  bill  of 
lading  excepted  "unavoidable  dangers  of 
the  river  navigation."  It  was  held  that  the 
carrier  "must  prove  not  only  an  accident 
which  the  law  admits  as  inevitable  in  its 
character,  but  also  that  he  was  guilty  of 
no  fault  in  falling  into  the  danger,  or  in 
his  efforts  to  extricate  himself  from  it." 
The  court  said:  "When  they  provide  that 
they  shall  not  be  liable  for  the  unavoidable 
dangers  of  the  navigation,  they  mean  dan- 
gers that  are  unavoidable  by  them,  suppos- 
ing that  they  have  exercised  all  the  precau- 
tion, care,  and  skill  that  the  law  usually 
demands  of  common  carriers." 

In  Patterson  v.  Clyde,  supra,  the  cases  of 
Humphreys  v.  Reed;  Whitesides  v.  Russell; 
and  Hays  v.  Kennedy,  supra,  were  distin- 
guished, as  there  the  exceptions  were  "the 
dangers  of  the  navigation,"  "the  dangers  of 
the  river,"  and  the  unavoidable  dangers  of 
the  river  "navigation  "  and  it  was  held  that 
the  carrier  must  not  only  prove  the  loss, 
but  the  manner  of  it,  and  the  fact  that  ac- 
tual care  and  diligence  had  been  used  to 
avoid  it.  The  reason  of  these  decisions  was 
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that,  without  proof  of  the  circumstances,  it 
was  impossible  to  say  whether  the  loss 
arose  from  a  danger  of  navigation. 

IV.  Louisiana. 

In  this  state  the  general  rule  is  followed 
that  the  carrier  must  show  that  the  injury 
was  produced  by  some  of  the  exempted 
causes,  and  then  the  burden  is  on  the 
shipper  to  show  that  the  loss  occurred  by 
reason  of  the  negligence  of  the  carrier. 
Some  cases  require  the  carrier  to  prove  that 
it  used  due  care  to  avoid,  the  accident,  and 
that  goods  were  properly  stowed. 

A  bill  of  lading  exempted  from  liability 
for  fire.  Cotton  on  a  fiat  car  caught  fire 
and  burned.  It  was  held  that,  the  shipper 
having  proved  the  loss  of  the  cotton,  it  de- 
volved on  the  carrier  to  show  that  it  was 
occasioned  by  one  of  the  excepted  perils, 
and  this  being  established,  the  burden  of 
proof  was  on  the  shipper  to  prove  negligence 
on  the  part  of  the  carrier.  New  Orleans 
Mut.  Ins.  Co.  V.  New  Orleans,  J.  &  G.  N. 
R.  Co.  20  La.  Ann.  302. 

And  the  accidental  sinking  of  a  ship  was 
held  to  be  one  of  the  perils  of  navigation 
excepted  in  the  bill  of  lading;  but  if  the 
sinking  might  have  been  avoided,  the  bur- 
den of  proof  as  to  negligence  would  be  on 
the  shipper.  Kirk  v.  Folsom,  23  La.  Ann^ 
584. 

And  it  was  held  that  if  the  evidence 
showed  that  the  injury  to  freight  was  from 
a  cause  excepted  in  the  bill  of  lading,  then 
the  burden  of  proof  would  be  on  the  shipper 
to  show  negligence  of  the  carrier.  Price  v. 
The  Uriel,  10  La.  Ann.  413.  The  ship  hav- 
ing failed  to  establish  that  the  injury  to  the 
iron  was  caused  by  the  perils  of  the  sea,  it 
was  held  that  it  was  not  exonerated. 

And  where  the  bill  of  lading  exempted 
from  liability  for  accidents  of  machinery, 
boilers,  steam,  or  dangers  of  sea,  and  in  a 
storm,  by  reason  of  the  springing  of  the 
timbers,  a  pipe  was  opened  letting  steam  on 
a  lot  of  furniture,  it  was  held  that,  as  the 
damage  was  from  one  of  the  excepted 
causes,  it  was  incumbent  on  the  plaintiff 
to  prove  negligence  of  the  carrier.  Kelham 
V.  The  Kensington,  24  La.  Ann.  100. 

In  Thomas  v.  The  Morning  Glory,  13  La. 
Ann.  269,  71  Am.  Dec.  509,  the  bill  of  lad- 
ing exempted  from  liability  for  leakage. 
Some  of  the  casks  of  wine  were  empty.  The 
shipper  stowed  the  cargo.  Three  of  the 
judges  held  this  latter  fact  a  good  defense. 
In  regard  to  the  burden  of  proof  as  to  neg- 
ligence. Cole,  J.,  held  that  the  burden  of 
proof  would  not  be  on  the  carrier  for  ordi- 
nary leakage,  but  if  the  casks  were  empty, 
then  the  burden  of  proof  would  be  upon  it. 

But  where  dangers  of  river  and  fire  were 
excepted,  and  the  privilege  of  lighterage 
and  stowage  given,  and  a  flatboat  on  which 
cotton  was  stowed  struck  something  that 
caused  a  leak,  and  thirty-two  bales  of  cot- 
ton were  landed  on  a  beach  and  left  for 
some  weeks,  it  was  held  that  the  carrier 
was  bound  to  pxove  that  it  used  due  dili- 
gence and  skill  to  avoid  the  accident,  and 
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that  it  was  unavoidable.  The  Jean  Webre 
V.  Carter,  12  La.  Ann.  446. 

And  if  a  ship  was  exonerated  from 
"breakage"  in  a  bill  of  lading,  it  was  held 
incumbent  on  the  carrier  to  prove  that  the 
boxes  were  properly  stowed.  Tardos  v.  The 
Toulon,  14  La.  Ann.  432,  74  Am.  Dec.  435. 
The  bill  of  lading  provided:  "Not  accoimt- 
able  for  rust,  breakage,  or  leakage  unless 
improperly  stowed." 

And  where  horses  were  under  the  control 
and  care  of  the  shipper,  and  were  injured, 
and  the  pleadings  of  the  carrier  admitted 
that  it  was  liable  for  carelessness  of  the 
crew,  it  was  held  that,  the  injury  to  the 
animals  being  proved,  the  burden  of  proof 
was  on  the  carrier  to  show  that  the  injury 
was  caused  by  accident  or  via  major  or,  in 
the  peculiar  case  presented,  by  the  fault  of 
the  plaintiff  or  his  servants.  Roberts  v. 
Riley,  15  La.  Ann.  103,  77  Am.  Dec.  183. 


F.  Tennesaee, 

In  Dillard  Bros.  v.  Louisville  &  N.  R.  Co. 
2  Lea,  288,  it  was  said;  "There  seems  to 
be  some  conflict  in  the  authorities  whether, 
when  the  loss  is  shown  to  have  been  occa* 
sioned  in  one  of  the  excepted  modes,  the 
burden  is  upon  the  shipper  to  show  negli- 
gence, or  on  the  carrier  to  show  that  the  oc- 
currence was  not  the  result  of  negligence." 
In  this  case  the  carrier  assumed  the  bur- 
den. Cotton  was  burned  and  the  bill  of 
lading  exempted  for  loss  by  fire.  The  charge 
placed  the  burden  as  to  proof  of  want  of 
negligence  on  the  carrier. 

\Vhere  the  carrier's  contract  exempted  it 
from  all  liability  on  account  of  dangers  of 
the  river,  it  was  held  that  the  carrier  should 
show  that  a  loss  from  the  boat  sinking  hap- 
pened from  a  cause  which  human  foresight 
or  prudence  could  not  avert.  Turney  v. 
Wilson,  7  Yerg.  339,  27  Am.  Dec.  615. 

In  Louisville  &  N.  R.  Co.  v.  Manchester 
Mills,  88  Tenn.  656,  14  S.  W.  314,  referring 
to  Turney  v.  Wilson,  7  Yerg,  340,  27  Am. 
Dec.  515,  it  was  said:  "It  was  properly 
held  that  an  unknown  cause  producing  a 
leaky  boat  was  not  a  'danger  of  the  river.' 
What  was  said  about  the  necessity  of  prov- 
ing a  danger  which  could  not  be  avoided 
by  the  utmost  care  was  unnecessary  to  the 
case." 

A  live  stock  contract  limited  the  value  of 
a  horse  to  $100.  It  was  held  that  the  car- 
rier could  not  limit  its  liability  if  it  was 
negligent,  and  the  burden  of  proving  that 
it  was  not  negligent  was  on  the  carrier 
where  a  mare  died  on  the  way.  Louisville 
&  N.  R.  Co.  V.  Wynn,  88  Tenn.  320,  14  S. 
W.  311.  "The  trial  court  charged  the  jury 
that  if  the  mare  was  shown  to  have  been 
in  good  health  and  condition  when  started 
upon  her  journey,  it  was  incumbent  on  the 
railroad  company  to  show  that  her  death 
was  not  caused  by  its  negligence;  and  he 
at  the  same  time  refused  to  charge,  as  re- 
quested in  behalf  of  the  company,  that  the 
burden  was  upon  th«  plaintiff  to  establish 
negligence."  "The  instruction  given  was 
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correct."  It  was  said  that  "the  carrier  may 
exonerate  itself  from  responsibility  either 
showing  that  the  case  falls  within  one  of 
the  exceptions  of  the  common  law,  or  within 
one  of  the  stipulations  of  the  special  con- 
tract." This  latter  clause  was  adopted  as 
the  rule  in  Louisville  &  N.  R.  Co.  v.  Man- 
chester Mills,  88  Tenn.  653,  14  S.  W.  314. 

But  in  Louisville  &  N.  R.  Co.  v.  Manches- 
ter Mills,  supra,  the  carrier's  contract  ex- 
empted it  from  liability  for  loss  by  fire.  It 
was  held  that  where  a  loss  of  goods  by  fire 
was  shown,  either  upon  proof  by  the  plain- 
tiff or  defendant,  and  such  proof  did  not 
show  circumstances  imputing  negligence,  the 
plaintiff  would  have  to  show  some  negli* 
gence  on  the  part  of  the  carrier. 

In  Lancaster  Mills  v.  Merchants'  Cotton* 
Press  &  Storage  Co.  89  Tenn.  1,  24  Am.  St 
Rep.  586,  14  S.  W.  317,  it  was  said  that 
where  the  pleadings  show  a  valid  stipula- 
tion for  exemption  from  loss  or  damage  by 
fire,  and  the  failure  of  the  carrier  to  safely 
carry  and  deliver  was  due  to  fire,  no  case 
is  made  unless  the  fire  is  charged  to  have 
been  the  result  of  negligence.  "The  burden 
of  proof,  when  the  lose  is  thus  admitted  to 
have  been  by  fire,  is  upon  the  owner  to 
prove  negligence." 

And  where  there  was  a  limited  liability 
contract  and  the  loss  of  hogs  fell  within 
one  of  the  excepted  causes,  it  was  held  that 
the  burden  of  proof  was  on  the  shipper  to 
show  negligence.  Nashville,  C.  &  St.  L.  R. 
Co.  V.  Stone,  112  Tenn.  348,  105  Am.  St. 
Rep.  955,  79  S.  W.  1031. 

VI,  Statutory  rule. 

In  Georgia  the  statute  puts  the  burden 
of  proof  as  to  want  of  negligence  on  the 
carrier  notwithstanding  the  exemption  in 
the  contract.  In  Virginia  and  North  Caro- 
lina the  statute  makes  evidence  of  damage 
to  the  freight  prima  facie  proof  of  negli- 
gence. 

Georgia  Code,  §  2713  (§  2265)  provided 
that  in  order  for  a  carrier  to  avail  itself 
of  the  act  of  God  or  exception  under  the 
contract  as  an  excuse,  it  must  establish  not 
only  that  the  act  of  God  or  excepted  fact 
ultimately  occasioned  the  loss,  but  that  its 
own  negligence  did  not  contribute  thereto. 
The  freight  candy  was  "released"  at  6  cents 
per  pound  valuation.  It  was  held  that  the 
burden  was  on  the  carri^  to  establish  that 
the  loss  was  within  the  exception,  and  not 
occasioned  by  its  own  negligence.  Here 
there  was  no  explanation  of  the  loss,  and 
the  carrier  admitted  its  liability,  and  ten- 
dered the  released  rate.  Georgia  Southern 
&  F.  R.  Co.  V.  Johnson,  121  Ga.  231,  48  S. 
E.  807. 

In  Richmond  &  D.  R.  Co.  v.  White,  88  Ga. 
805,  15  ^.  E.  802,  it  was  said  that  Ga.  Code, 
§  2066,  provided  that  one  who  pursues  the 
business  constantly  or  continuously  for  any 
period  of  time,  or  any  distance  of  transpor- 
tation, is  a  common  carrier,  and  as  such, 
is  bound  to  use  extraordinary  diligence.  In 
cases  of  loss  the  presumption  of  law  is 
against  him,  and  no  excuse  avails  him  un- 
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less  it  was  occasioned  by  the  act  of  God  or  * 
the  public  enemies  of  the  state.  | 

Under  Georgia  Code,  §  2066  (§  2040),  it 
wa,8  held  that  when  goods  were  damaged  in 
the  hands  of  the  carrier,  the  burden  of 
proof  was  on  it  to  show  that  it  was  free 
from  negligence,  or  that,  notwithstanding 
its  negligence,  the  damage  occurred  without 
its  fault.  In  all  cases  the  presumption  of 
law  was  against  the  carrier.  Central  R.  Co. 
V.  Hasselkus,  91  Ga.  382,  44  Am.  St.  Rep. 
37,  17  S.  E.  838.  This  action  was  one  for 
damages  to  fruit  from  delay  on  the  road. 

A  contract  to  transport  horses  provided 
exemption  from  all  injury,  loss,  or  damage 
by  reason  of  animals  being  weak  or  escap- 
ing, and  all  other  damage  not  caused  by 
fraud  or  gross  negligence  of  the  railroad. 
Georgia  Code,  §  3033,  provides  that  a  rail- 
road company  shall  be  liable  for  any  dam- 
age done  to  stock  or  other  property  by  the 
running  of  the  cars  or  other  machinery,  or 
for  damage  done  by  any  person  in  the  em- 
ployment of  the  company  unless  the  com- 
pany shall  make  it  appear  that  their  agents 
have  exercised  all  ordinary  and  reasonable 
care  and  diligence,  the  presumption  being 
against  the  company.  It  was  held  that  the 
presumption  applied  where  some  horses  were 
missing  and  some  were  injured.  Columbus 
&  W.  R.  Co.  V.  Kennedy,  78  Ga.  646,  3  S. 
E.  267.  There  was  no  evidence  as  to  how 
the  injury  was  caused,  and  the  case  squarely 
differs  from  Atlantic  Coast  Line  R.  Co.  v. 
Dexter,  60  Fla.  180,  111  Am.  St.  Rep.  116, 
39  So.  634,  construing  a  similar  statute. 

In  Richmond  &  D.  R.  Co.  v.  White,  88  Ga. 
805,  15  S.  E.  802,  it  was  said  that  "one  of 
the  cases  of  exception  by  contract,  namely, 
Columbus  &  W.  R.  Co.  v.  Kennedy,  78  Ga. 
646,  3  S.  E.  267,  follows  (without  citing  it) 
Berry  v.  Cooper,  28  Ga.  543.  In  the  body 
of  the  opinion,  however,  and  in  the  third 
headnote,  the  rule  of  diligence  is  put  too 
low,  being  that  prescribed  in  §  3033  of  the 
Code,  which  is  applicable  to  injuries  com- 
mitted by  railroad  companies  generally,  in- 
stead of  to  injuries  to  goods  which  those 
companies  have  in  their  possession  as  com- 
mon carriers.  The  proper  reference  to  the 
Code  would  have  been  to  §  2066,  which 
exacts  extraordinary,  and  not  merely  ordi- 
nary, diligence." 

Georgia  Code,  §  2264,  provides  that  in 
case  of  loss  the  presumption  of  law  is 
against  the  common  carrier,  and  §  2321 
provides  that  a  railroad  company  shall  be 
liable  for  any  damage  done  to  persons, 
stock,  or  other  property,  by  the  running  of 
the  locomotives  or  cars,  or  for  damage  done 
by  any  person  in  the  employment  of  such 
company,  unless  the  company  shall  make 
it  appear  that  their  agents  have  exercised 
all  ordinary  and  reasonable  care  and  dili- 
gence, the  presumption  in  all  cases  being 
against  the  company.  It  was  held  that  the 
burden  was  on  the  defendant  to  show  that ! 
the  loss  of  live  stock  was  without  the  fault 
of  the  defendant.  Cooper  v.  Raleigh  &  G. 
R.  Co.  110  Ga.  659,  36  S.  E.  240.  The  con- 
tract released  defendant  from  liability  for 
loss  from  a  number  of  causes. 
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A  bill  of  lading  gave  a  released  ritte  of 
$6  per  100  lbs.  valuation,  where  household 
goods  and  a  trunk  were  shipped  and  the 
trunk  was  lost.  It  was  held  that  the  con- 
tract limiting  the  value  of  the  trunk  to  $5 
per  100  lbs.  was  inoperative  if  the  loss  was 
occasioned  by  negligence  on  the  part  of  the 
defendant;  and  there  being  no  explanation, 
the  presumption  was  that  it  resulted  from 
the  defendant's  negligence.  Georgia  R.  & 
Bkg.  Co.  v.  Keener,  93  Ga.  808,  44  Am.  St. 
Rep.  197,  21  S.  E.  287. 

And  if  a  carrier  relied  upon  an  exception 
contained  in  a  special  contract  to  vary  its 
common-law  liability,  it  was  held  that  the 
burden  was  on  it  to  show  that  the  loss  came 
within  the  exception,  and  also  that  its  own 
negligence  did  not  contribute  thereto  (Civil 
Code,  §  2265).  Southern  R.  Co.  v.  Montag, 
1  Ga.  App.  649,  67  S.  E.  933.  This  rule  was 
applied  where  the  carrier  claimed  that  the 
loss  occurred  beyond  its  terminus. 

And  where  a  carrier  made  a  through  con- 
tract of  shipment,  upon  proof  of  loss  or 
damage  it  was  held  that  the  burden  was 
upon  the  carrier  to  show  that  the  damage  or 
loss  was  occasioned  within  the  exception 
agreed  on  in  the  contract;  that  is,  beyond 
its  own  line;  and  also  that,  its  own  negli- 
gence did  not  contribute  thereto.  Southern 
R.  Co.  V.  Frank,  5  Ga.  App.  574,  63  S.  E. 
656.    This  was  under  Ga.  Civ.  Code,  §  2265. 

In  order  that  a  carrier  may  avail  itself 
of  an  exception  under  a  special  contract  to 
avoid  liability  for  loss  or  damage  to  a  ship- 
ment of  goods,  it  was  held  that  it  must 
show  that  the  damage  was  within  the  ex- 
ception, and  that  it  was  not  negligent  under 
Ga.  Civ.  Code,  §  2265.  Atlanta  &  W.  P.  R. 
Co.  V.  Broome,  3  Ga.  App.  641,  60  S.  E.  355. 

Where  loss  by  fire  was  exempted,  it  was 
held  that  the  burden  of  proof  as  to  negli- 
gence of  the  carrier  was  upon  it.  Berry  v. 
Cooper,  28  Ga.  543.  The  court  said:  "I 
admit  the  general  rule  that  he  who  alleges 
must  prove;  but  it  is  equally  well  estab- 
lished that  the  burden  of  proof  should  be 
upon  him  who  best  knows  what  the  facts 
are." 

And  if  liability  for  loss  by  fire  was  ex- 
empted, it  was  held  that  plaintiff  should  re- 
cover unless  the  carrier  proved  that  there 
was  no  negligence  on  its  part;  and  the  onus 
of  proof  of  this  fact  was  on  the  carrier. 
Southern  Exp.  Co.  v.  Newby,  36  Ga.  635,  91 
Am.  Dec.  783. 

But  where  the  shipper  stipulated  that  he 
had  examined  the  car  and  found  it  in  good 
condition,  it  was  held  that  the  burden  of 
showing  that  stock  was  injured  by  latent 
defects  in  the  car  was  on  the  plaintiff.  Sea- 
board Air-Line  R.  Co.  v.  McRae,  14  Ga.  App. 
94,  80  S.  E.  211;  Williams  v.  Central  of 
Georgia  R.  Co.  117  Ga.  830,  43  S.  E.  980, 
14  Am.  Neg.  Rep.  9.  In  both  cases  the  or- 
dinary presumption  of  negligence  was  held 
not  applicable. 

And  where  the  contract  limited  liability, 
holding  the  carrier  liable  only  for  gross  neg- 
ligence, it  was  held  that  the  carrier  over- 
came the  presumption  by  showing  that  the 
equipment  was  in  good  condition,  that  there 
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was  no  collision,  no  sudden  jerking,  and 
that  the  agents  exercised  proper  care  of  the 
stock.  Georgia  Southern  &  F.  R.  CJo.  v. 
Greer,  2  Ga.  App.  516,  58  S.  E.  782.  The 
shipper  loaded  the  cattle  and  some  were 
dead  when  they  arrived  at  their  destination, 
and  the  deaths  were  caused  by  overloading. 
Virginia  Code  1904,  §  12941,  provides  that 
whenever  any  property  is  received  by  a  com- 
mon carrier,  loss  or  injury  to  it  shall  be 
prima  facie  evidence  of  the  negligence  of 
such  common  carrier.  Southern  Exp.  Co. 
V.  Jacobs,  109  Va.  27,  63  S.  E.  17. 

After  proof  of  loss  or  damage,  it  was  held 
that  the  burden  of  proof  was  on  the  carrier 
to  show  that  the  damage  was  from  an  ex- 
empted cause,  and  also  to  show  that  the 
injury  was  not  due  to  its  negligence.  Mitch- 
ell V.  Carolina  C.  R.  Co.  124  N.  C.  236,  44 
L.RA.  515,  32  S.  E.  671.  In  this  case  a 
mule  died  on  the  cars.  This  was  on  the 
ground  that  where  a  particular  fact 
necessary  to  be  proved  rests  peculiarly 
within  the  knowledge  of  a  party,  upon  him 
rests  the  burden  of  proof.  North  Carolina 
Laws,  3897,  chap.  46,  provides  that  upon 
proof  of  injury  to  freight  in  the  possession 
or  under  the  control  of  any  railroad  or 
steamboat  company  it  shall  be  presumed 
that  the  injury  was  caused  by  the  negligent 
acts  of  said  company's  agents  or  servants. 
The  court  said:  ''It  is  contended  for  the 
defendant  that  it  is  exempted  by  this  con- 
tract from  all  loss  or  damage  not  arising 
from  its  own  negligence,  and  that  therefore, 
it  cannot  be  required  to  prove  the  loss  with- 
in the  excepted  classes  without  requiring  it, 
in  effect,  to  prove  its  own  want  of  negli- 
gence.    Even  so." 

And  the  burden  of  proof  was  held  to  be 
on  the  carrier  to  show  that  an  injury  proved 
was  within  excepted  causes,  and  that  the 
injury  was  caused  in  some  way  that  would 
relieve  it  from  responsibility.  Lyon  v.  At- 
lantic Coast  Line  R.  Co.  165  N.  C.  143,  81 
S.  E.  1.  This  case  adopts  the  rule  in  Mit- 
chell V.  Carolina  C.  R.  Co.  supra.  The  ex- 
emptions were  not  given.  If  the  bill  of  lad- 
ing exempted  for  all  damage  not  caused  by 
its  negligence,  the  carrier  would  have  to 
prove  that  it  was  not  negligent  in  order  to 
take  advantage  of  the  exemption,  according 
to  the  Mitchell  Case.  Evidence  of  the  dam- 
aged condition  of  the  goods  made  a  prima 
facie  case. 

And  where  cattle  were  shipped,  it  was 
held  that  the  plaintiff's  case  was  made  out 
when  he  had  shown  that  the  cattle  were  re- 
ceived by  the  carrier,  and  not  delivered,  or 
delivered  in  a  damaged  condition.  The  bur- 
den then  was  on  the  defendant  to  show  a 
special  contract  and  bring  the  injuries  clear- 
ly within  the  terms  of  its  exemption.  The 
unreasonable  detention  was  held  to  be  evi- 
dence of  negligence.  Hinkle  v.  Southern  R. 
Co.  126  N.  C.  932,  78  Am.  St.  Rep.  685,  36 
S.  E.  348. 

Watermelons  were  shipped  "subject  to  de- 
lay." It  was  held  that  it  was  intended 
to  exempt  the  carrier  from  liability  for 
negligence,  the  clause  would  not  be  en- 
forceable. It  was  also  held  that  the  plain- 
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tiff  had  a  prima  facie  case  when  he  show^tsd 
the  receipt  of  the  goods  by  the  carrier,  and 
then  nondelivery,  or  delivery  in  a  damaged 
condition.  Any  further  defense  would  be 
in  the  nature  of  confession  and  avoidance. 
Parker  v.  Atlantic  Coast  Line  R.  Co.  133  N. 
C.  335,  63  L.R.A.  827,  45  S.  E.  658. 

In  Smith  v.  North  Carolina  R.  Co.  64  N. 
C.  235,  a  shipping  contract  exempted  the 
carrier  from  liability  for  loss  by  fire.  Cot- 
ton was. burned.  It  was  held  that  the  plain- 
tiff had  the  burden  of  proving  negligence  on 
the  part  of  the  carrier.  This  case  is  not  in 
line  with  the  subsequent  cases  in  that  state, 
and  the  rule  would  be  different  under  the 
act  of  1897.  The  court  followed  the  case 
of  New  Jersey  Steam  Nav.  Co.  v.  Merchants' 
Bank,  6  How.  344,  12  L.  ed.  465,  and  said: 
"They  may,  by  special  contract,  be  relieved 
from  their  peculiar  liability  as  common  car- 
riers, .  .  .  when  there  is  a  special  con- 
tract, the  burden  of  proving  the  want  of 
ordinary  care,  or,  what  Is  the  same  thing, 
of  proving  negligence,  is  upon  the  owner." 

In  Mitchell  v.  Carolina  C.  R.  Co.  supra, 
the  court  said,  referring  to  the  case  of 
Smith  V.  North  Carolina  R.  Co.  supra,  there 
the  exemption  claimed  was  special,  being 
as  to  fire  only.  "The  general  principles 
were  not  elaborated,  .and  the  opinion  was 
evidently  based  entirely  on  the  particular 
facts  of  the  case."  The  contract  was  proved 
and  it  was  shown  that  the  cotton  was  de- 
stroyed by  fire.  "This  brought  the  loss 
within  the  exception.  What  the  court  evi- 
dently intended  to  say  was  that  then  the 
burden  of  proving  negligence  rested  on  the 
plaintiff." 

VII.  Nebraska, 

In  Atchison,  T.  &  S.  F.  R.  Co.  t.  Law^ler, 
40  Neb.  365,  58  N.  W.  968,  which  held  that 
a  contract  limiting  liability  for  fire  was 
void,  it  was  held  that  'where  property  was 
delivered  to  the  carrier,  its  failure  to  de- 
liver raised  the  presumption  of  negligence, 
and  it  devolved  on  it  to  overcome  the  pre- 
sumption by  proof;  and  that  it  was  not 
sufficient  to  show  that  the  goods  were  de- 
stroyed by  fire,  but  it  must  show  that  there 
was  no  negligence  on  its  part  (following  2 
Greenleaf  on  Evidence,  §  219). 

Cattle  were  injured  and  some  were  killed 
in  transit.  An  instruction  that  if  the  cat- 
tle were  in  poor  condition  and  some  of  them 
died  and  others  were  injured  without  any 
negligence  on  the  part  of  the  carrier,  the 
plaintiff  could  not  recover,  but  the  burden 
of  proof  was  on  the  defendant  to  ahow 
those  facts  by  a  preponderance  of  evidence, 
was  held  as  favorable  for  defendant  as  the 
evidence  warranted.  Ralston  v.  Union  P. 
R.  Co.  96  Neb.  199,  147  N.  W.  478.  The  car- 
rier claimed  that  the  shipper  agreed  to  send 
a  man,  but  failed  to  do  so.  It  was  held 
that  this  did  not  change  the  rule. 

A  carrier  furnished  a  car  improperly 
bedded  for  live  stock,  and  delayed  the  train. 
The  shipper  agreed  to  go  with  and  take  care 
of  the  stock.  His  car  of  stock  was  left  on 
the    way    without   his    knowledge,   and   he 
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case,  where  it  was  claimed  that  the  plain- 
tiff, who  agreed  to  accompany  hogs,  failed 
to  water  t^em  properly.  It  was  held  that 
the  Constitution  did  not  prohibit  this  kind 
of  contract.  The  burden  of  proof  was  not 
raised  in  either  case,  and  it  is  probable  that 
the  prior  case  stated  it  with  reference  to 
Indiana. 

A  shipper,  in  consideration  of  a  reduced 
rate,  released  the  carrier  from  all  liability 
over  $5  a  hundred  pounds.  It  was  held 
that  the  Nebraska  Constitution  prohibited 
a  carrier  from  limiting  its  common-law  lia* 
bility.  Wabash  R.  Co.  v.  Sharpe,  76  Neb. 
424,  124  Am.  St.  Rep.  823,  107  N.  W.  758. 
The  court  said:  "The  delivery  of  the  goods 
to  the  carrier  in  good  order,  and  their  ar- 
rival at  the  place  of  destination  in  bad  or- 
der, makes  a  prima  facie  case  against  the 
carrier.  It  then  devolves  upon  it  to  show 
that  the  loss  or  damage  was  caused,  by  the 
act  of  God  or  some  other  cause  which  would 
exempt  it  from  liability."  These  household 
goods  were  held  in  freight  yards  too  long 
and  destroyed  by  flood. 

Vlll,  JPre9umptions* 

As  a  rule,'  negligence  of  the  carrier  will 
be  presumed  where  goods  in  his  possession 
are  shown  to  be  damaged.  The  carrier  is 
then  required  to  show  absence  of  negligence, 
or  that  he  is  excused  by  reason  of  the  con- 
tract exempting  liability  for  such  cause. 
Then  the  snipper  will  be  required  to  show 
negligence  of  the  carrier,  and  that  the  exer- 
cise of  reasonable  diligence,  skill,  and  care 
would  have  prevented  the  injury.  While 
negligence  is  presumed  from  injury,  the 
cases  in  subdivision  I.  hold  that  the  carrier 
has  to  go  farther  than  showing  that  the 
damage  arose  from  a  cause  specified  in  the 
exemption,  and'  prove  that  there  was  no 
negligence  on  his  part.  But  in  most  of  the 
cases  in  subdivision  II.  the  presumption  of 
negligence  is  met  by  showing  .that  the  car- 
rier is  exempt  by  the  bill  of  lading.  The 
shipper  then  has  the  burden  of  proof  to  es- 
tablish negligence. 

A  bill  of  lading  exempted  the  carrier  from 
loss  by  breakage  or  defective  packages.  A 
shipment  of  raisins  arrived  with  broken 
boxes  and  all  had  some  raisins  taken  from 
the  boxes.  It  was  held  that  the  loss  of 
raisins  from  the  boxes  being  shown,  the 
presumption  of  law  was  that  such  loss  was 
caused  by  the  neglect  of  the  carrier,  and  the 
burden  was  on  the  latter  to  show  that  it 
ha{)pened  through  the  excepted  cause.  No 
evidence  was  given  to  show  that  the  raisins 
escaped  of  themselves  or  by  leakage.  The 
Bellona,  4  Ben.  503,  Fed.  Cas.  No.  1,277. 

And  where  the  shipper  failed  to  show  that 
damage  to  macaroni  arose  from  the  perils 
of  the  sea,  and  the  macaroni  was  stowed  in 
the  same  compartment  with  green  fruit,  it 
was  held  that  the  inference  was  that  the 
damage  was  caused  by  bad  stowage,  the 
Giava,  56  Fed.  243. 

In  Cumming  v.  The  Barracouta,  40  Fed. 
498  (reversing  39  Fed.  288),  the  onus  was 
Schuldt,  66  Neb.  43,  92  N.  W.  162,  a  similar  held  to  be  upon  th.^  steamer  to  show  that 
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went  on  further.  The  stock  arrived  in  bad 
condition.  The  defendant  pleaded  certain 
facts  as  contributory  negligence  on  the  part 
of  the  shipper.  It  was,  held  that  such  a 
pleading  established  the  burden  of  proof 
and  the  carrier  assumed  the  laboring  oar. 
Allen  V.  Chicago,  B.  &  Q.  R.  Co.  82  Neb. 
726,  23  L.R.A.(N.S.)    278,   118  N.  W.  655. 

The  shipper  agreed  to  accompany  and 
care  for  live  stock.  The  carrier  knew  that 
no  one  accompanied  the  same.  It  was  held 
that  the  delivery  of  live  stock  to  a  carrier 
in  good  order,  and  their  arrival  in  bad  or- 
der, made  a  prima  facie  case,  and  it  de.- 
volved  on  the  carrier  to  show  that  the  dam- 
age resulted  from  some  cause  which  would 
exempt  it  from  liability.  Chicago,  B.  &  Q. 
R,  Co.  V.  Slattery,  76  Neb.  721,  124  Am. 
St.  Rep.  826,  107  N.  W.  1045,  20  Am.  Neg. 
Rep.  405. 

Nebraska  Const,  art.  11,  §  4,  provides 
that  **the  liability  of  railroad  corporations 
as  common  carriers  shall  never  be  limited." 
Before  this  was  adopted  it  was  held  that 
the  common  law  applied.  Atchison  &  N. 
R.  Co.  v.  Washburn,  5  Neb.  117.  Under 
this  provision  it  was  held  that  a  carrier 
could  not  limit  its  liability.  St.  Joseph  & 
G.  I.  R.  Co.  V.  Palmer,  38  Neb.  463,  22  L.R.A. 
335,  4  Inters.  Com.  Rep.  494,  56  N.  W.  957, 
and  Missouri  P.  R.  Co.  v.  Vandeventer,  26 
Neb.  222,  3  L.R.A.  129,  41  N.  W.  998,  where 
it  was  claimed  plaintiff  could  not  recover 
because  he  had  not  given  the  notice  required 
in  the  contract. 

In  Union  P.  R.  Co.  v.  Thompson,  75  Neb. 
464,  106  N.  W.  598,  and  Cook  v.  Chicago, 
R.  I.  &  P.  R.  Co.  78  Neb.  64,  110  N.  W. 
718,  the  defense  that  the  contract  required 
notice  of  damage  to  be  given  within  ten 
days  was  held  to  violate  the  constitutional 
provision. 

In  Pennsylvania  Co.  v.  Kennard  Glass  & 
Paint  Co.  59  Neb.  435,  81  N.  W.  372,  it  was 
held  that  the  Constitutional  provision  ap- 
plied. 

In  Miller  v.  Chicago,  B.  &  Q.  R.  Co.  83 
Neb.  458,  123  N.  W.  449,  where  a  stallion 
was  burned  in  a  car  and  the  carrier  claimed 
a  released  valuation,  it  was  held  that  the 
contract  was  controlled  by  Neb.  Const,  art. 
11,  §  4,  providing:  "The  liability  of  rail- 
road corporations  as  common  carriers  shall 
never  be  limited." 

In  Chicago,  B.  &  Q.  R.  Co.  v.  Williams, 
61  Neb.  608,  65  L.R.A.  289,  86  N.  W.  832, 
it  Tvas  claimed  that  the  damage  to  a  stal- 
lion was  caused  by  the  failure  of  plaintiff 
to  furnish  an  attendant,  as  he  had  agreed 
to.  This  was  held  untenable,  saying  it  was 
not  supported  by  Terre  ITaute  &  L.  R.  Co. 
V.  Sherwood,  132  Ind.  129,  17  L.R.A.  339, 
32  Am.  St.  Rep.  239,  31  N.  E.  781.  "The 
rule  is  not  doubted  that  where  the  owner 
is  in  charge  of  live  stock  in  transit  the  bur- 
den is  on  him  to  show  a  loss  caused  by  the 
carrier's  negligence.  This  is  the  point  de- 
cided in  the  Indiana  case."  The  above 
statement  in  the  case  of  Chicago,  B.  &  Q. 
R.  Co.  V.  Williams,  as  to  burden  of  proof, 
is  cited  in  Chicago,  St.  P.  M.  &  0.  R.  Co.  v. 
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loss  of  a  lot  of  chloride  shipped  in  barrels 
was  caused  by  leakage,  which  was  exempted 
in  the  bill  of  lading.  The  court  said: 
"When  goods  in  the  custody  of  a  common 
carrier  are  lost  or  damaged,  the  presump- 
tion is  that  the  loss  was  occasioned  by  his 
default,  and  the  burden  is  upon  him  to 
prove  that  it  arose  from  a  cause  for  which 
he  is  not  responsible.  ...  If  the  evi- 
dence is  as  consistent  with  the  conclusion 
that  the  loss  arose  from  negligence,  the  li- 
bellants  are  entitled  to  recover."  In  this 
case  some  of  the  barrels  were  broken,  al- 
though the  ship  witnesses  testified  they 
were  intact  when  put  on  lighters. 

And  where  the  bill  of  lading  exempted 
from  the  perils  of  the  sea,  it  was  held  that 
proof  of  failure  to  deliver  the  goods  in  good 
order  threw  the  burden  on  the  shipowner 
to  show  that  the  damage  resulted  from  the 
exempted  peril.  This  would  be  prima  facie 
sufficient  to  bring  the  case  within  the  excep- 
tion. If  the  proof  showed  that  the  damage 
resulted  from  a  sea  peril,  but  did  not  show 
that  the  master  had  means  to  avoid  the 
peril,  the  libellant  was  held  bound  to  show 
that  the  master  had  such  means.  The  proof 
of  that  and  the  damage  was  held  to  raise 
the  presumption  of  negligence.  The  Shand, 
10  Ben.  294,  Fed.  Cas.  No.  12,702. 

So  there  is  a  presumption  of  negligence 
against  the  carrier  if  the  injury  is  not  ex- 
plained. 

A  saw  shipped  by  express  was  damaged 
and  a  verdict  of  $475  was  awarded.  The 
receipt  limited  loss  to  $50.  It  was  held 
that  as  no  account  was  given  as  to  how  the 
injury  occurred,  a  presumption  of  negli- 
gence would  follow.  American  Exp.  Co.  v. 
Sands,  55  Pa.  140. 

In  Brown  v.  Adams  Exp.  Co.  15  W.  Va. 
812,  referring  to  American  Exp.  Co.  v. 
Sands,  supra,  and  Clark  v.  Spence,  10  Watts, 
337,  it  was  said:  "But  really,  the  Pennsyl- 
vania doctrine  that  the  effect  of  a  special 
contract  is  to  convert  the  common  carrier 
into  a  special  bailee  for  hire,  whose  duties 
are  to  be  governed  by  the  contract,  and 
against  whom,  therefore,  if  negligence  is 
charged,  it  must  be  proved  by  the  party  in- 
jured, is  not  good  law." 

And  where  a  phaeton  was  burned  and  the 
bill  of  lading  exempted  for  loss  by  fire,  it 
was  held  that  the  presumption  was  that  the 
railroad  was  negligent  where  its  employees 
refused  to  give  the  shipper  any  information 
as  to  the  cause  of  the  fire.  Pennsylvania 
R.  Co.  V.  Miller,  87  Pa.  395. 

And  where  a  package  of  jewelry  was  lost 
by  an  express  company,  and  the  liability  by 
the  receipt  fixed  at  $50,  it  was  held  that 
the  failure  by  the  carrier  to  account  for 
the  package  raised  the  presumption  of  neg- 
ligence, and  the  limitation  of  the  receipt 
did  not  apply.  Grogan  v.  Adams  Exp.  Co. 
114  Pa.  523,  60  Am.  Rep.  360,  7  Atl.  134. 

And  where  an  express  receipt  stipulated 
that  liability  should  not  exceed  $50,  it  was 
held  that  if  it  could  be  conceded  that  the 
shipper  assented  to  the  bill  of  lading,  the 
carrier  would  not  be  excused  from  the  exer- 
cise of  reasonable  and  ordinary  care.  As 
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the  carrier  made  no  proof  showing  why  the 
goods  had  not  arrived,  the  presumption  was 
that  there  was  an  absence  of  reasonable 
care  from  which  the  defendant  could  not 
contract.  Adams  Exp.  Co.  v.  Stettaners,  61 
ni.  184,  14  Am.  Rep.  57. 

Glass  was  shipped  by  express  at  "owner's 
risk,"  the  carrier  to  be  liable  for  gross  neg- 
ligence. It  was  held  that  where  goods,  prop- 
erly packed,  were  delivered  to  a  carrier, 
their  arrival  in  a  damaged  condition  re- 
quired the  carrier  to  explain  the  cause  of 
injury  if  it  was  to  escape  the  charge  of 
negligence.  Rieser  v.  Metropolitan  Exp.  Co. 
45  Misc.  632,  91  N.  Y.  Supp.  170. 

A  released  rate  was  given  for  a  piano, 
and  the  carrier  was  released  from  common - 
law  liability.  When  delivered  it  was  found 
to  be  broken  and  of  no  value.  It  was  held 
that  the  burden  of  proof  was  on  plaintiff, 
but  he  was  not  required  to  point  out  the 
precise  act  or  omission  in  which  the  negli- 
gence consisted.  The  failure  of  the  car- 
rier to  show  that  it  had  taken  such  pre- 
cautions as  prudence  would  dictate,  and 
the  failure  to  furnish  proof,  if  any,  which 
would  be  within  its  power,  would  subject 
it  to  the  inference  that  the  precautions 
were  omitted.  Bowden  v.  Fargo,  2  Misc. 
551,  22  N.  Y.  Supp.  889,  affirmed  in  68  Hun, 
607,  22  N.  Y.  Supp.  890.  The  court  said: 
"Proof  of  the  injury,  as  established  by  the 
evidence,  is  at  least  prima  facie  evidence 
of  negligence  on  the  part  of  the  appellant, 
and  unless  explained  by  it  is  sufficient  to 
make  it  liable." 

And  where  the  express  receipt  stipulated 
that  the  carrier  should  not  be  charged  for 
any  loss  or  damage  unless  caused  by  fraud 
or  gross  negligence,  and  that  the  plaintiff 
should  be  required  to  prove  fraud  or  such 
negligence  in  order  to  be  entitled  to  re- 
cover, proof  of  a  delivery  and  acceptance 
of  the  goods  to  be  carried,  and  of  a  demand 
for  the  goods  and  noncompliance  with  it, 
without  any  explanation,  was  held  suffi- 
cient proof  of  fraud  or  gross  negligence,  un- 
til evidence  of  care  had  been  g^iven  by  the 
defendants.  Newstadt  v.  Adams,  5  Duer, 
43. 

A  contract  to  carry  pigs  exempted  the 
carrier  from  all  liability  for  damage  not 
caused  by  its  wilful  neglect  or  misconduct. 
Some  of  the  pigs  were  missing.  It  was  held 
that  the  failure  to  account  for  the  missing 
pigs  would  be  presumptive  evidence  of  neg- 
ligence. Curran  v.  Midland  G.  W.  R.  Co. 
[1896]  2  I.  R.  183.  This  was  on  the  ground 
of  wilful  misconduct;  as  the  pigs  belonged 
to  the  shipper,  they  continued  to  belong  to 
him,  and  the  presumption  was  that  they 
were  still  in  the  possession  of  the  carrier, 
after  having  been  delivered  to  it  and  not 
accounted  for. 

It  was  claimed  that  the  stipulation  in  the 
receipt  limiting  the  liability  of  the  carrier 
made  it  a  bailee  for  hire  of  carboys  of  acid, 
and  that  negligence  in  breaking  the  same 
must  be  shown  by  the  party  charging  it. 
But  it  was  held  that  when  it  was  shown 
that  the  carboys  were  in  the  control  of  the 
railroad,    and    were    broken    in    switching. 
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there  would  be  reasonable  evidence  and  an 
inference  of  negligence  in  the  absence  of 
any  explanation,  and  the  burden  was  thrown 
upon  the  carrier  to  rebut  that  inference. 
Kirst  V.  Milwaukee  L.  S.  &  W.  R.  Go.  46 
Wis.  489,  1  N.  W.  89. 

And  there  iJs  held  to  be  a  presumption 
arising  from  injury. 

Stoves  were  shipped  in  a  sealed  car.  The 
contract  stipulated  that  as  they  were  frag* 
lie  and  shipped  at  reduced  rates  the  carrier 
was  released  from  liability  for  loss.  The 
stoves  were  broken  when  delivered.  It 
was  held  that  an  instruction  that  the  car- 
rier must  show  how  the  injury  was  occa- 
sioned, implyinj^  that  the  defendant  must 
prove  the  very  circumstances  to  relieve  him- 
self of  negligence,  was  error.  Buck  v.  Penn- 
sylvania R.  Co.  150  Pa.  170,  30  Am.  St. 
Rep.  800,  24  Atl.  678.  The  court  said: 
''There  can  be  no  doubt  that  the  fact  of  a 
shipment  in  good  order  and  a  delivery  in 
bad  order  is  evidence  of  negligence  of  itself, 
but  it  is  evidence  only,  and  must  be  con- 
sidered along  with  all  the  other  evidence 
by  the  jurjr.^ 

In  Phcenix  Clay  Pot  Works  v.  Pittsburgh 
A  L.  E.  R.  Co.  139  Pa.  284,  20  Atl.  1058, 
pots  were  shipped  and  properly  packed  and 
protected  in  a  car.  The  bill  of  lading  pro- 
vided that  the  carrier  would  not  be  liable 
for  breakage,  loss,  or  damage  from  any 
cause  not  the  result  of  collision  or  of  cars 
being  thrown  from  the  track  while  in  tran- 
sit. On  arriving  at  the  destination  the  pots 
w-ere  in  another  position  and  broken.  The 
court  said  ''in  affirming  defendants'  .  .  , 
point  that  no  presumption  of  negligence  on 
the  part  of  the  carrier  arises  from  the  con- 
dition of  the  clay  pots  at  the  place  of 
delivery,"  the  judge  went  to  the  verge  of  pro- 
priety. "If  the  pots  were  carefully  and  se- 
curely packed  when  delivered  to  the  carrier, 
and,  when  they  reached  their  destination, 
were  found  in  the  badly  damaged  condition 
described  by  the  witnesses,  the  only  rea- 
sonable inference  was  that  they  were  not 
transported  with  ordinary  care." 

In  Schaeffer  v.  Philadelphia  &  R.  R,  Co. 
168  Pa.  209,  47  Am.  St  Rep.  884,  31  Atl. 
1088,  where  contractual  limitation  was  dis- 
puted, to  meet  any  defense  based  upon  the 
ground  of  a  restricted  contractual  liability, 
the  plaintiff  assumed  the  burden  of  proving 
that  the  injuries  to  his  mules  resulted  from 
negligence  while  the  car  was  on  defendant's 
road.  The  court  said:  ''Injury  to  the  con- 
tents of  a  car  may,  however,  furnish  ground 
for  an  inference  of  want  of  ordinary  care 
in  transportation/' 

Plate  glass  was  shipped,  the  bill  of  lading 
providing  exemption  for  breakage.  The  evi- 
dence showed  that  the  glass  was  in  good 
condition  when  delivered  to  the  carrier,  and 
broken  when  delivered.  It  was  held  that 
the  presumption  was  that  the  carrier  was 
negligent.  Hutkoff  v.  Pennsylvania  R.  Co. 
29  Misc.  770,  61  N.  Y.  Supp.  254,  affirmed 
in  30  Misc.  802,  63  N.  Y.  Supp.  198. 

A  bill  of  ladinff  exempted  from  liability 
for  breakage.  Glass  delivered  was  badly 
broken.  It  was  held  that  the  burden  of 
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proof  was  on  the  shipper  to  show  negligence 
of  the  carrier.  Brewster  v.  New  York  C. 
&  H.  R.  R.  Co.  145  App.  Div.  51,  129  N.  Y. 
Supp.  368.  -This  was  shown  by  the  condi- 
tion of  the  glass.  The  court  said:  "Proof 
of  the  nature  of  an  accident  may  afford 
prima  facie  proof  of  negligence."  When 
the  box  was  opened  after  delivery  the  glass 
was  broken.  "If  the  glass  was  not  broken 
after  its  delivery  to  plaintiff,  then  the  evi- 
dence is  sufficient  to  make  out  a  prima 
facie  case  of  negligence,  and  to  throw  upon 
defendant  the  burden  of  proving  that  it 
exercised  due  care." 

A  bill  of  .  lading  for  tanks  of  glycerin 
provided  exemption  for  leakage  and  break* 
age.  It  was  held  that  proof  that  the  tank 
on  delivery  showed  the  effect  of  hard  and 
rough  usage,  caused  by  cases  being  shoved 
against  it,  was  sufficient  to  take  the  case 
to  the  jury.  Koenigsheim  v.  Hamburg 
American  Packet  Co.  12  Daly,  123,  17  N.  Y. 
Week.  Dig.  405. 

And  where  damage  was  shown,  it  was 
held  that  the  presumption  was  that  it  was' 
caused  by  the  carrier.  Inman  v.  Seaboard 
Air  Line  R.  Co.  159  Fed.  960. 

The  bill  of  lading  for  boxes  of  jewelry 
contained  the  clause  "owner's  risk."  It  was 
held  that  proof  of  nondelivery,  not  ex- 
plained, made  a  prima  facie  case.  Canfield 
V.  Baltimore  &  0.  R.  Co.  93  N.  Y.  532,  45 
Am.  Rep.  268.  The  court  said:  "Had  it 
not  been  for  the  rulings  of  the  court  below 
in  the  case  we  should  have  considered  the 
law  to  have  been  settled  beyond  contro- 
versy, that  proof  of  the  nondelivery  of  prop- 
erty by  a  bailee  upon  demand,  unexplained, 
makes  out  a  prima  facie  case  of  negligence 
against  such  bailee  in  the  care  and  custody 
of  the  thing  bailed;  and,  in  the  absence  of 
any  evidence  on  his  part,  excusing  such  non- 
delivery, presents  a  question  of  fact  as  to 
the  negligence  of  the  bailee  for  the  con- 
sideration of  the  jury." 

A  shipper  took  out  a  policy  of  insurance, 
but  it  was  not  to  cover  any  common-law 
liability  of  the  carrier.  The  bill  of  lading 
provided  for  subrogation  of  the  carrier  to 
any  insurance.  On  a  loss  the  insurance 
company  advanced  the  owner  money  pend- 
ing the  test  of  liability  of  the  carrier,  to  be 
returned  if  it  was  a  common-law  liability. 
As  negligence  was  a  common-law  liability, 
it  was  no  defense  by  the  carrier  that  it 
should  be  subrogated.  It  wbs  held  that 
loss  by  fire  raised  the  presumption  of  negli- 
gence. Gulf,  C.  &  S.  F.  R.  Co.  V.  Zimmer- 
man, 81  Tex.  605,  17  S.  W.  239. 

In  St.  Louis  Southwestern  R.  Co.  v.  Mc- 
Intyre,  36  Tex.  Civ.  App.  399,  82  S.  W. 
346,  where  the  question  was  as  to  limita- 
tion of  value,  it  was  said:  "It  is  well  set- 
tled that  the  law  presumes  the  loss  to  have 
been  occasioned  by  the  carrier's  negligence." 

Dressed  meat  was  shipped  on  a  railroad. 
The  regulations  of  the  carrier  provided  that 
there  would  be  no  liability  for  injury  from 
weather  or  accidental  delay,  and  special 
despatch  would  not  be  guaranteed  unless  an 
extra  price  was  paid.  The  meat  was  spoiled 
in  transit.    It  was  held  that  the  burden  was 
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on  the  plaintiff  to  show  want  of  ordinary 
care;  but  proof  of  unexplained  delay  was 
prima  facie  evidence  of  negligence.  Mann  v. 
Birchard,  40  Vt.  326,  94  Am.  Dec.  398.  The 
court  said:  "To  require  the  plaintiffs,  in 
making  a  prima  facie  case,  to  assume  the 
burden  of  negating  the  occurrence  of  mat- 
ters which,  if  they  did  occur,  were  out  of 
the  usual  course  of  events,  and  particularly 
within  the  defendants'  knowledge,  would 
be  an  extraordinary  perversion  of  the  nat- 
ural and  ordinary  rules  of  evidence." 

In  Lamb  v.  Camden  &  A.  R.  &  Transp. 
Co.  46  N.  Y.  271,  7  Am.  Rep.  327,  where  the 
trial  court  was  reversed  for  holding  that 
the  carrier  had  to  prove  it  was  not  negli- 
gent when  it  proved  the  goods  were  burned, 
the  court  said:  "Cases  may  occur  where 
the  proof  of  the  loss  and  circumstances  con- 
nected therewith  may  show  a  case  of  pre- 
sumptive negligence  in  the  defendant,  such 
as  will  entitle  the  plaintiff  to  recover  upon 
that  ground,  in  the  absence  of  further 
proof." 

In  J.  Russell  Mfg.  Co.  v.  New  Haven  S. 
B.  Co.  60  N.  Y.  121,  distinguishing  Lamb  v. 
Camden  &  A.  R.  &  Transp.  Co.  supra,  it  was 
said  that  the  plaintiff  "is  not  always  re- 
quired to  point  out  the  precise  act  or  omis- 
sion in  which  the  negligence  consists.  Neg- 
ligence may  be  inferred  from  the  circum- 
stances of  the  case.  Where  the  accident 
is  one  which  in  the  ordinary  course  of 
events  would  not  have  happened  but  for  the 
want  of  proper  care  on  the  part  of  the  de- 
fendant, it  is  incumbent  upon  him  to  show 
that  he  had  taken  such  precautions  as  pru- 
dence would  dictate;  and  his  failure  to  fur- 
nish the  proof  where,  if  it  existed,  it  would 
be  within  his  power,  may  subject  him  to 
the  inference  that  such  precautions  were 
omitted.  .  .  .  The  question  what  was 
sufficient  prima  facie  evidence  of  negligence 
was  not  passed  upon." 

Where  the  failure  to  deliver  the  freight 
in  good  condition  or  nondelivery  was  shown, 
it  was  held  to  make  a  prima  facie  case  as  to 
negligence.  Southern  R.  Co.  v.  Levy,  144 
Ala.  614,  39  So.  95,  subdiv.  I.  a;  Steele  v. 
ToVvnsend,  37  Ala.  247,  79  Am.  Dec.  49, 
subdiv.  I.  a;  Fatman  ▼.  Cincinnati,  H.  & 
D.  R.  Go.  2  Disney  (Ohio)  248,  subdiv.  L  a; 
Davidson  v.  Graham,  2  Ohio  St.  131,  subdiv. 
I.  a;  Grey  v.  Mobile  Trade  Co.  55  Ala.  387, 
28  Am,  Rep.  729,  subdiv.  I.  b;  Baltimore 
dt  0.  a  W.  R.  Co.  V.  Fox,  113  m.  App.  180, 
subdiv.  I.  c,  1. 

And  where  stock  was  injured,  the  pre- 
sumption was  held  to  be  against  the  carrier. 
Louisville  &  N.  R.  Co.  v.  McCarty,  9  Ky.  L. 
Rep.  683,  subdiv.  I.  c,  1;  Cincinnati,  etc.  R. 
Co.  V.  Kern,  16  Ky.  L.  Rep.  666,  subdiv.  I. 
c.  1;  Louisville  &  N.  R.  Co.  v.  Hawley,  10 
Ky.  L.  Rep.  117,  subdiv.  I.  c,  1;  Louisville 
&  N.  R,  Co.  V.  Lazarus,  13  Ky.  L.  Rep.  461; 
Swiney  v.  American  Exp.  Co.  144  Iowa,  343, 
116  N.  W.  212,  122  N.  W.  957,  subdiv.  L  c,  1. 

As  to  presumption  from  fire,  see:  St. 
Louis  &  S.  F.  R.  Co.  v.  Parmer,  —  Tex.  Civ. 
App.  — ,  30  S.  W.  1109,  subdiv.  I  c,  1;  Coch- 
ran V.  Dinsmore,  49  N.  Y.  249,  subdiv.  II.  b; 
Indianapolis,  D.  &  W.  R.  Co.  v.  Forsythe, 
L  R.A.I  915D. 


4  Ind.  App.  326,  29  N.  E.  1138.  subdiv.  H.  b; 
Johnson  v.  West  Jersey  &  S.  R.  Co.  78 
N.  J.  L.  629,  138  Am.  St,  Rep.  625,  74  AtL 
496,  20  Ann.  Cas.  228,  subdiv.  XL  b;  Whit- 
worth  V.  Erie  R.  Co.  87  N.  Y.  413.  subdiv. 
II.  b;  Rowan  v.  W^lls,  F.  &  Co.  80  App.  Div. 
31,  80  N.  Y.  Supp.  226,  subdiv.  II.  b. 

As  to  presumption  from  injury  to  live 
stock,  see:  St.  Louis,  L  M.  &  S.  R.  Co.  v. 
Weakly,  60  Ark.  397,  7  Am.  St.  Rep.  104, 
8  S.  W.  134,  subdiv.  11.  c,  2;  St.  Louis  &  S. 
P.  R.  Co.  V.  Wells,  81  Ark.  469,  99  S.  W. 
534,  subdiv.  II.  c,  2;  Cincinnati,  N.  O.  & 
T.  P.  R.  Co.  V.  Grover,  11  Ky.  L.  Rep.  236, 
subdiv.  II.  c,  2. 

As  to  presumption  from  loss,  see:  Nelson 
V.  Woodruff,  1  Black,  166,  17  L.  ed.  97; 
Western  Transp.  Co.  v.  Downer,  11  Wall. 
129,  20  L.  ed.  160,  subdiv.  11.  h;  Marx  v. 
The  Brittania,  34  Fed.  906,  subdiv.  IL  h; 
Goldey  v.  Pennsylvania  R.  Co.  30  Pa.  242, 
72  Am.  Dec.  703,  subdiv.  IIL 

.Presumption  of  negligence  was  held  to 
apply  where  there  was  delay.  Anderson  v. 
Atchison,  T.  &  S.  F.  R.  Co.  93  Mo.  App. 
677,  67  S,  W.  707,  subdiv.  IL  a. 

But  the  burden  of  proof  as  to  negligence 
was  held  to  be  on  the  shipper  where  the 
bill  of  ladinj;  exempted  from  liability  for 
damage  by  nre.  The  proof  of  destruction 
by  fire  was  held  not  to  give  rise  to  the  pre- 
sumption of  negligence.  Whitworth  v.  Erie 
R.  Co.  13  Jones  &  S.  602,  afiarmed  in  87  N. 
Y.  413. 

And  where  the  bill  of  lading  exempted 
from  liability  for  loss  by  fire  and  the  goods 
were  burned,  it  was  held  that  the  burden  of 
proof  to  show  negligence  of  the  carrier  was 
on  the  shipper.  Sutro  v.  Fargo,  9  Jones 
&  S.  231.  The  court  said  that  "the  mere 
fact  of  a  loss  by  fire  while  the  goods  are 
in  the  custody  of  the  carrier  fails  to  es- 
tablish the  presumption  of  negligence  on  the 
part  of  the  carrier." 

A  bill  of  lading  provided  exemption  from 
leakage  and  breakage.  Casks  in  which  wine 
\vas  shipped  were  broken  and  the  contents 
leaked  out.  It  was  held  that  the  presump- 
tion that  ordinary  care  was  not  used  would 
not  apply  where  it  was  not  shown  how 
strong  the  casks  were  when  shipped.  Roth 
V.  Hamburg- American  Packet  Co.  27  Jones 
&  S.  49,  36  N.  Y.  S.  R.  89,  12  N.  Y.  Supp. 
460. 

And  where  a  vessel  encountered  marine 
perils  which  might  well  disable  a  seaworthy 
vessel,  there  was  no  presumption  that  a 
leak  from  the  center-board  trunk  was  due 
to  negligence.  The  Warren  Adams,  20  C. 
C.  A.  486,  38  U.  S.  App.  366,  74  Fed.  413. 
A  cargo  of  sugar  was  injured  by  sea  water. 
The  bill  of  lading  excepted  perils  of  the 
sea.  The  court  said:  "If  it  appears  that 
the  injury  has  been  caused  by  the  dangers 
of  navigation,  or  some  other  cause  within 
the  exception  of  the  bill  of  lading,  then  it 
devolves  upon  the  shipper  to  make  out  that 
the  damage  might  have  been  avoided  by  tne 
exercise  of  reasonable  care  and  skill  upon 
the  part  of  the  carrier." 

And  where  the  bill  of  lading  exempted 
from  perils  of  the  sea,  it  was  held  that  it 
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would  not  be  inferred  that  two  or  three  bar- 
rels of  Venetian  red  broke  open,  scattering 
the  powder  over  merchkndise,  from  not  be- 
ing properly  stowed,  where  the  evidence 
showed  the  most  stormy  passage  in  fifteen 
yeans.    The  Pern  Holme,  24  Fed.  502. 

Presumption  of  negligence  on  the  part  of 
the  carrier  was  held  not  to  apply  to  a  mule 
having  pneumonia.  St.  Louis  &,  S.  F.  K. 
Co.  V.  Brosius,  47  Tex.  Civ.  App.  647,  105 
S.  W.  1131. 

As  to  burden  of  proof  of  cause  of  injury 
to  live  stock  during  transportation,  see 
Terre  Haute  &  I.  R.  Co.  v.  Sherwood,  17 
hJELA.  339,. note. 

See  **Burden  of  proof  as  to  negligence 
where  property  is  destroyed  while  in  the 
possession  of  a  carrier  holding  as  warehouse- 
man.*' Yazoo  &  M.  Valley  R.  Co.  v.  Hughes, 
22  L.RJL.(N.S.)   975,  note. 

As  to  presumption  and  burden  of  proof 
where  loss  or  damage  occurred,  in  actions 
against  connecting  carriers,  see  Atlantic 
Coast  Line  R.  Co.  v.  Riverside  Mills,  31 
L.Rj^.(N.S.)  102,  note. 

Liability  of  carrier  of  property  for  loss 
occurring  on  connecting;  line,  but  due  to  its 
own  negligence,  see  Whitnack  v.  Chicago, 
B.  &  Q.  R.  Co.  19  L.RA.(N.S.)   1011,  note. 

Cases  in  regard  to  negligence  of  ware- 
housemen, and  cases  depending  on  connect- 
ing carriers'  liability,  are  not  intended  to 
be  inchided  in  this  note.  L  T. 


UNITED  STATES  SUPREME  COURT. 

W.  W.  SMITH,  Plflf.  in  Err., 

T. 

STATE  OF  TEXAS. 

« 

(233  U.  S.  630,  ^8  L.  ed.  1129,  34  Sup.  Ct. 

Rep.  681.) 

Constitutional  law  —  due  process  —  re- 
stricting right  to  contract  —  railway 
conductors  —  prior  occupation. 

An  unconstitutional  infringement  of  the 
liberty  of  contract  without  due  process  of 


law  results  from  a  provision  of  a  state  stat- 
ute which  makes  it  a  misdemeanor  for  any 
person  to  act  as  a  conductor  on  a  railway 
train  in  that  state  without  having  previous- 
ly served  for  two  years  as  a  freight  con- 
ductor or  brakeman. 

(Mr.  Justice  Holmes  dissents.) 
(May  11,  1914.) 

ERROR  to  the  Court  of  Criminal  Appeals 
of  Texas  to  review  a  judgment  which 
affirmed  a  judgment  of  the  County  Court 
of  Gregg  County  convicting  defendant  of 
having  acted  as  conductor  of  a  freight  train 
without  previous  experience  as  freight  con- 
ductor or  brakeman.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Gardiner  Latlu'op  and  Robert 
Bunlap,  for  plaintiff  in  error: 

The  statute,  by  unreasonably  and  arbi- 
trarily restricting  the  right  to  engage  in  a 
lawful  occupation  to  a  favored  class,  there- 
by depriving  others  who  are  as  well  fitted 
to  engage  therein,  and  depriving  them  of 
all  opportunity  to  show  their  fitness,  is 
arbitrary  and  capricious  upon  its  face,  and 
is  obviously  not  passed  for  the  sole  pur- 
pose of  protecting  the  community  against 
the  results  of  inexperience,  but  tends  to 
give  a  monopoly  in  a  particular  employ- 
ment to  a  favored  class.  It  deprives  those 
who  do  not  fall  within  the  favored  class  of 
their  liberty  or  freedom  without  due  process 
of  law,  and  denies  to  them  the  equal  pro- 
tection of  the  laws  of  the  state. 

Yick  Wo  V.  Hopkins,  118  U.  S.  356,  369, 
30  L.  ed.  220,  226,  6  Sup.  Ct.  Rep.  1084; 
Barbier  v.  Connolly,  113  U.  8.  31,  28  L. 
ed.  924,  5  Sup.  Ct.  Rep.  367 ;  Connolly  v. 
Union  Sewer  Pipe  Co.  184  U.  6.  569'  46 
L.  ed.  689,  22  Sup.  Ct.  Rep.  431;  Lochner 
V.  New  York,  198  U.  S.  63,  49  L.  ed.  940,  25 
Sup.  Ct.  Rep.  539,  3  Ann.  Cas.  1133;  Adair 
V.  United  States,  208  U.  S.   173,   174,  52 


Note.  -^  Conatitutionality  of  statute  re* 
quiring  prelimina^  apprenticeship  or 
eaeperience  fwr  railro^  employees^ 

As  to  constitutionality  and  effect  of  re- 
strictions on  right  to  practise  trade  of 
barber,  see  note  to  Moler  v.  VVhisman,  40 
L.R.A.(N.S.)    629. 

As  to  constitutionality  of  restriction  on 
business  of  undertaking,  see  note  to  Wyeth 
V.  Thomas,  23  L.R.A.(N.S.)  147;  and  later 
cases  People  v.  Ringe,  27  L.R.A.(N.S.)  528, 
and  State  v.  Rioe,  36  L.R.A.(N.S.)  344. 

The  decision  in  Smith  v.  Texas,  in  the 
light  of  the  principles  upon  which  it  rests, 
would  seem  to  preclude  legislation  which 
arbitrarily  restrains  a  person  in  one  branch 
or  grade  of  railroad  service  from  engaging 
in  another  branch  or  grade  for  which  his 
actual  experience  fully  qualifies  him.  The 
case  holds  that  personal  qualification,  irre- 
L..R.A.1915D. 


spective  of  arbitrary  distinction  between 
branches  and  grades  of  service,  is  the  proper 
standard  by  which  one's  fitness  to  occupy  a 
certain  position  is  to  be  judged.  The  court 
below,  which  is  reversed  in  the  principal 
ease,  arrived  ait  the  opposite  conclusion  ( — 
Tex.  Crim.  Rep.  — ,  146  S.  W.  900),  admit- 
ting that  the  statute  prevented  persons  from 
acting  as  conductors  who  were  as  fully 
qualified  as  those  who  were  permitted  to 
engage  in  that  occupation,  but  holding  that 
it  was  within  the  power  of  the  legislature  to 
make  such  a  statute. 

And  a  position  similar  to  that  of  Smith 
v.  Texas  is  taken  in  Cleveland,  C.  C.  k  St. 
L.  R.  Co.  V.  State,  26  Ohio  C.  C.  348,  af- 
firmed in  70  Ohio  St  506,  72  N.  E.  1165, 
which  holds  unconstitutional  a  statute  mak- 
ing it  unlawful  "to  employ  any  person  in 
the  capacity  of  a  conductor  of  a  passenger 
train  or  trains  unless  he  has  had  at  least 
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L.  ed.  443,  28  Sup.  Ct.  Rep.  277,  13  Ann. 
Cas.  764;  Dent  v.  West  Virginia,  129  U. 
S.  114,  124,  126,  32  L.  ed.  623,  626,  627,  9 
Sup.  Ct.  Rep.  231;  Reetz  v.  Michigan,  188 
U.  S.  508,  509,  47  L.  ed.  666,  567,  23  Sup. 
Ct.  Rep.  390;  Cooley,  Const.  Lim.  7th  ed. 
pp.  889,  890;  State  ex  rel.  Powell  v.  State 
Medical  Examining  Board,  32  Minn.  324. 
50  Am.  Rep.  576,  20  N.  W.  238;  Gage  v. 
New  Hampshire  Electric  Medical  Soc.  63 
N.  H.  92,  56  Am.  Rep.  492;  Bank  of  Colum- 
bia V.  Okely,  4  Wheat.  244,  4  L.  ed.  661; 
The  FederalUt,  No.  51;  Warbury  v.  Madi- 
son, 1  Cranch,  176,  2  L.  ed.  73;  Wyeth  v. 
Board  of  Health  (Wyeth  v.  Thomas)  200 
Mass.  474,  23  L.R.A.(N.S.)  147,  128  Am. 
St  Rep.  439,  86  N.  E.  925 ;  Josma  v.  West- 
ern Steel  Car  &  Foundry  Co.  249  111.  508, 
94  N.  E.  945;  Bonnett  v.  Vallier,  136  Wis. 
193,  17  L.R.A.(N.S.)  486,  128  Am.  St.  Rep. 
1061,  116  N.  W.  885;  Chenoweth  v.  State 
Bd.  of  Medical  Examiners,  —  Colo.  — ,  51 
L.R.A.(N.S.)  958,  141  Pac.  132;  Ruhstrat 
V.  People,  185  111.  133,  49  L.R.A.  181,  76 
Am.  St.  Rep.  30,  67  N.  E.  41,  12  Am.  Crim. 
Rep.  453;  People  v.  Schenck,  257  111.  384, 
44  L.RA.(N.S.)  46,  100  N.  E.  994,  Ann. 
Cas.  1914A,  1129;  Opinion  of  Justices,  211 
Mass.  618,  98  N.  E.  337;  Morgan  v.  State, 
179  Ind.  300,  101  N.  E.  7;  State  v.  Wag- 
ener,  69  Minn.  206,  38  L.R.A.  677,  65  Am. 
St.  Rep.  565,  72  N.  W.  67 ;  Com.  v.  Snyder, 

182  Pa.  630,  38  Atl.  356;  State  ex  rel.  ZUl- 
mer  v.  Kreutzberg,  114  Wis.  530,  58  L.R.A. 
748,  91  Am.  St.  Rep.  934,  90  N.  W.  1098; 
People  V.  Hawkins,  167  N.  Y.  7,  42  L.R.A. 
490,  68  Am.  St.  Rep.  736,  61  N.  E.  267; 
Vicksburg  v.  Mullane,  —  Miss.  — ,  50  L.R.A. 
(N.S.)  421,  63  bo.  412;  Gulf,  C.  &  S.  F. 
R.  Co.  V.  Ellis,  166  U.  S.  160,  41  L.  ed.  666, 
17  Sup.  Ct.  Rep.  266;  Connolly  v.  Union 
Sewer  Pipe  Co.  184  U.  S.  649,  46  L.  ed.  685, 
22.  Sup.  Ct.  Rep.  431;  Cotting  v.  Kansas 
City  Stock  Yards  Co.   (Cotting  v.  Godard) 

183  U.  S.  79,  46  L.  ed.  92,  22  Sup.  Ct.  Rep. 


30;  Smith  v.  Board  of  Examiners  of  Feeble 
Minded,  86  N.  J,  L.  46,  88  Atl.  963;  Chi- 
cago, B.  &  Q.  R.  Co.  V.  Chicago,  166  U.  S. 
226,  41  L.  ed.  979,  17  Sup.  Ct.  Rep.  681; 
Lawton  v.  Steele,  162  U.  S.  137,  38  L.  ed. 
388,  14  Sup.  Ct.  Rep.  499;  Allgeyer  v. 
Louisiana,  166  U.  S.  678,  589,  41  L.  ed.  832, 
835,  17  Sup.  Ct.  Rep.  427;  Butchers'  Union 
S.  H.  &  L.  S.  L.  Co.  V.  Crescent  City  L.  S. 
L.  &  S.  H.  Co.  Ill  U.  S.  761,  28  L.  ed.  688, 
4  Sup.  Ct.  Rep.  652. 

Messrs.  B.  F.  Xjooney,  Attorney  (jreneral 
of  Texas,  and  liUther  Nickels,  for  defend- 
ant in  error: 

The  state  may  rightfully  prevent  un- 
qualified men  from  occupying  the  position 
of  conductor  of  a  passenger  train;  and  in 
doing  so  the  state  does  not: 

I.  Unconstitutionally  interfere  with  the 
right  of  contract,   because: 

The  state  has  the  power  to  prevent  in- 
dividuals from  making  certain  kinds  of 
contracts  in  regard  to  which  the  Federal 
Constitution  offers  no  protection. 

Smith  V.  Alabama,  124  U.  S.  465,  31  L. 
ed.  508,  1  Inters.  Com.  Rep.  804,  8  Sup.  Ct. 
Rep.  564;  Nashville,  C.  &  St.  L.  R.  Co.  v. 
Alabama,  128  U.  S.  96,  32  L.  ed.  352,  2 
Inters.  Com.  Rep.  238,  9  Sup.  Ct.  Rep. 
28;  Olsen  v.  Smith,  196  U.  S.  332,  49 
L.  ed.  224,  26  Sup.  Ct.  Rep.  62;  Otis  v. 
Parker,  187  U.  S.  606,  47  L.  ed.  323,  23 
Sup.  Ct.  Rep.  168;  Holden  v.  Hardy,  169 
U.  S.  366,  42  L.  ed.  780,  18  Sup.  Ct.  Rep. 
383;  Northern  Securities  Co.  v.  United 
States,  193  U.  S.  197,  48  L.  ed.  679,  24 
Sup.  Ct.  Rep.  436;  St.  Louis,  I.  M.  &  S.  R. 
Co.  V.  Paul,  173  U.  S.  404,  43  L.  ed.  746, 
19  Sup.  C%.  Rep.  419;  Knoxville  Iron  Co. 
V.  Harbison,  183  U.  S.  13,  46  L.  ed.  65,  22 
Sup.  Ct.  Rep.  1 ;  Allgeyer.  v.  Louisiana,  165 
U.  S.  578,  41  L.  ed.  832,  17  Sup.  Ct.  Rep. 
427. 

II.  Or  unconstitutionally  interfere  with 
the  right  to  pursue  a  lawful  occupation,  for : 


two  years'  experience  in  the  position  of  con- 
ductor." The  court  says:  "The  act  pre- 
scribes no  standard  and  no  test  of  efficiency ; 
arbitrarily  says  who  may  labor  at  a  given 
employment,  and  who  may  not,  and  fails  to 
provide  for  the  safety  of  the  public,  which 
must  have  been  the  purpose  of  any  lawful 
exercise  of  the  police  power  of  the  state." 

A  statute  requiring  all  flagmen  on  pas- 
senger, mail,  or  express  trains  to  have  at 
least  one  year's  experience  as  brakemen 
was,  however,  held  to  be  within  the  police 
power  of  the  state,  in  Simpson  v.  Geary, 
204  Fed.  607.  The  court  assigns  the  follow- 
ing reason :  "The  right  to  contract  for  and 
retain  employment  in  a  given  occupation  or 
calling  is  not  a  right  secured  by  the  Con- 
stitution of  the  United  States,  nor  by  any 
Constitution.  It  is  primarily  a  natural 
right,  and  it  is  only  when  a  state  law  resu- 
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lating  such  employment  discriminates  arbi- 
trarily against  the  equal  right  of  fM>me  class 
of  citizens  of  the  United  States,  or  some 
class  of  persons  within  its  jurisdiction,  as, 
for  example,  on  acount  of  race  or  color,  that 
the  civil  rights  of  such  persons  are  invaded, 
and  the  protection  of  the  Federal  Consti- 
tution can  be  invoked  to  protect  the  in- 
dividual in  his  employment  or  calling.  The 
complainants'  case  is  not  within  this  pro- 
tection. They  have  not  been  deprived  of 
any  of  the  equal  rights  of  citizens  or  per- 
sons. The  state  law  applies  to  all  persons 
alike,  without  discrimination,  whether  citi- 
zens of  the  United  States  or  persons  with- 
in its  jurisdiction,  and  it  is  plainly  a  regu- 
lation enacted  under  the  police  power  of 
the  8tate.  having  for  its  purpose  the  safety 
of  passengers  on  the  railways  operating 
within  the  state."  E.  L.  D. 
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A  man  lias  no  right  to  engage  in  or  pur- 
sue any  calling,  the  proper  prosecution  of 
which  requires  a  certain  amount  of  tech- 
nical knowledge  or  professional  skill,  the 
lack  of  which  may  result  in  material  in- 
jury to  the  public  or  individuals,  which 
can  be  controlled  in  all  cases,  or,  in  proper 
cases,  to  be  taken  away  by  state  l^islation. 

Lochner  v.  New  York,  198  U.  S.  63,  49 
L.  ed.  940,  25  Sup.  Ct.  Rep.  539,  3  Ann. 
Cas.  1133;  Smith  v.  Alabama,  124  U.  S.  465, 
31  L.  ed.  508,  1  Inters.  Com.  Rep.  804,  8 
Sup.  Ct.  Rep.  564;  Nashville,  C.  &  St  L. 
R.  Co.  V.  Alabama,  128  U.  S.  96,  32  L.  ed. 
352,  2  Inters.  Com,  Rep.  238,  9  Sup.  Ct. 
Rep.  28;  Olsen  v.  Smith,  —  Tex.  Civ.  App. 
— ,  68  S.  W.  320,  195  U.  S.  332,  49  L.  ed. 
224,  25  Sup.  Ct.  Rep.  52;  1  Tiedeman,  State 
&  Federal  Control  of  Persons  &  Property,  p. 
242. 

The  legislature,  having  the  power  to  pre- 
vent unqualified  men  from  pursuing  the 
occupation  of  conductors,  had  also  the 
power  to  classify  and  the  power  to  pre- 
scribe the  one  qualification  of  prior  service. 

Smith  V.  Alabama,  124  U.  S.  465,  31  L. 
ed.  508,  1  Inters.  Com.  Rep.  804,  8  Sup. 
Ct.  Rep.  664;  Nashville,  C.  &  St.  L.  R.  Co. 
V.  Alabama,  128  U.  S.  96,  32  L.  ed.  352,  2 
Inters.  Com.  Rep.  238,  9  Sup.  Ct.  Rep. 
28 ;  Dent  v.  West  Virginia,  129  U.  S.  122, 
123,  32  L.  ed.  626,  9  Sup.  Ct.  Rep.  231; 
Watson  V.  Maryland,  218  U.  8.  173,  54  L. 
ed.  987,  30  Sup.  Ct.  Rep.  644;  Jones  v. 
Brim,  165  U.  S.  180,  183,  41  L.  ed.  677, 
678,  17  Sup.  Ct.  Rep.  282,  1  Am.  Neg. 
Rep.  547;  Hawker  v.  New  York,  170  U.  S. 
191,  193,  197,  198,  42  L.  ed.  1004,  1006, 
1007,  18  Sup.  Ct.  Rep.  578;  Re  County- 
Seat  of  Linn  County,  16  Kan.  628;  Ex 
parte  Garland,  4  Wall.  333,  379,  18  L.  ed. 
366,  370;  Re  Admission  to  the  Bar,  61  Neb. 
68,  84  N.  W.  611;  Wilson's  Application,  9 
Pa.  DiHt.  R.  102;  Re  Dunn,  43  N.  J.  L.  369, 
39  Am.  Rep.  600;  A.  B.'s  Application,  4 
Johns.  191;  Anonymous,  3  Wend.  456;  Ex 
parte  Sayre,  7  Cow.  868 ;  Com.  ex  rel.  Brack- 
enridge  v.  Cumberland  County,  1  Serg.  & 
R.  187;  Re  Admission  to  Practice,  14  S. 
D.  429,  86  N.  W.  992;  Re  Lockwood,  154 
U.  S.  116,  38  L.  ed.  929,  14  Sup.  Ct.  Rep. 
1082;  Williams  v.  People,  121  111.  84,  11 
N.  E.  881 ;  State  v.  Creditor,  44  Kan.  565, 
21  Am.  St.  Rep.  306,  24  Pac.  346;  State  v. 
Vandersluis,  42  Minn.  129,  6  L..R.A.  119, 
43  N.  W.  789;  Bradwell  v.  Illinois,  16  Wall. 
130,  21  L.  ed.  442. 

\\lien  a  state  legislature  has  declared 
that,  in  its  opinion,  public  policy  requires 
a  certain  measure,  its  action  should  not  be 
disturbed  under  the  14th  Amendment  un- 
less the  court  can  clearly  see  that  there 
is  no  fair  reason  for  the  law  that  would 
not  require  with  equal  force  its  extension 
to  others  whom  it  leaves  untouched. 
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Missouri,  K.  &  T.  R.  Co.  v.  May,  194 
U.  S.  267,  48  L,  ed.  971,  24  Sup.  Ct.  Rep. 
638. 

Unless  regulations  respecting  the  pur- 
suit of  a  lawful  trade  or  business  are 
so  utterly  unreasonable  and  extravagant  in 
their  nature  and  purpose  that  the  property 
and  personal  rights  of  the  citizen  are  un- 
necessarily, and  in  a  manner  wholly  arbi- 
trary, interfered  with  or  destroyed  without 
due  process  of  law,  they  do  not  extend  be- 
yond the  power  of  the  state  to  pass,  and 
they  form  no  subject  for  Federal  interfer- 
ence. 

Gundling  v.  Chicago,  177  U.  S.  183,  188, 
44  L.  ed.  725,  728,  20  Sup.  Ct.  Rep.  633. 

Mr.  Justice  liamar  delivered  the  opinion 
of  the  court: 

W.  W.  Smith,  the  plaintiff  in  error,  a 
man  forty-seven  years  of  age,  had  spent 
twenty-one  years  in  the  railroad  business. 
He  had  never  been  a  brakeman  or  a  con- 
ductor, but  for  six  years  he  served  as  fire- 
man, for  three  years  ran  as  extra  engineer 
on  a  freight  train,  for  eight  years  was 
engineer  on  a  mixed  train,  hauling  freight 
and  passengers,  and  for  four  years  had 
been  engineer  on  a  passenger  train  of  the 
Texas  &  Gulf  Railway.  On  July  22,  1910, 
he  acted  as  conductor  of  a  freight  train 
running  between  two  Texas  towns  on  that 
road.  There  is  no  claim  in  the  brief  for 
the  state  that  he  was  not  competent  to 
perform  the  duties  of  that  position.  On 
the  contrary,  it  affirmatively  and  without 
contradiction  appeared  that  the  plaintiff  in 
error,  like  other  locomotive  engineers,  was 
familiar  with  the  duties  of  that  position, 
and  was  competent  to  discharge  them  with 
skill  and  efficiency.  He  was,  however, 
found  guilty  of  the  offense  of  violating  the 
Texas  statute  which  makes  it  unlawful  for 
any  person  to  actf  as  conductor  of  a  freight 
train  without  having  previously  served  for 
two  years   as   conductor   or   brakeman   on 

^ J  I  -  t.      m  iiiiiiir  J-       ^PwwwM^^—^i^^^ 

tSec.  2.  If  any  person  shall  act  or  engage 
to  act  as  a  conductor  on  a  railroad  train 
in  this  state  without  having  for  two  (2) 
years  prior  thereto  served  or  worked  in 
the  capacity  of  a  brakeman  or  conductor 
on  a  freight  train  on  a  line  of  railroad,  he 
shall  be  deemed  guilty  of  a  misdemeanor, 
and  shall  be  punished  by  a  fine  of  not  less 
than  $26  nor  more  than  $500,  and  each 
day  he  so  engages  shall  constitute  a  separate 
offense. 

Sec.  3.  If  any  person  shall  knowingly  en- 
gage, promote,  require,  persuade,  prevail 
upon,  or  cause  any  person  to  do  any  act  in 
violation  of  the  provisions  of  the  two  pre- 
ceding sections  of  this  act,  he  shall  be 
deemed  guilty  of  a  misdemeanor,  and  shall 
be  punished  by  a  fine  of  not  less  than  $25 
nor  more  than  $500,  and  each  day  he  so 
engages  shall  constitute  a  separate  offense. 
[Tex.  Laws  1909,  chap.  46.] 
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auch  trains.  On  that  verdict  he  was  sen- 
tenced to  pay  a  fine,  and  the  judgment  hav- 
ing been  affirmed,  the  case,  is  here  on  a 
record  in  which  he  contends  that  the  sta- 
tute under  which  he  was  convicted  vio- 
lated the  provisions  of  the  14th  Amend- 
ment. 

1.  Life,  liberty,  property,  and.  the  equal 
protection  of  the  law,  grouped  together  in 
the  Constitution,  are  so  related  that  the 
deprivation  of  any  one  of  those  separate 
and  independent  rights  may  lessen  or  ex- 
tinguish the  value  of  the  other  three.  In  so 
far  as  a  man  is  deprived  of  the  right  to 
labor,  his  liberty  is  restricted,  his  capacity 
to  earn  wages  and  acquire  property  is  less- 
ened, and  he  is  denied  the  protection  which 
the  law  affords  those  who  are  permitted  to 
work.  Liberty  means  more  than  freedom 
from  servitude,  and  the  constitutional 
guaranty  is  an  assurance  that  the  citisea 
shall  be  protected  in  the  right  to  use  his 
powers  of  mind  and  body  in  any  lawful 
calling. 

If  the  service  is  public,  the  state  may  pre- 
scribe qualifications  and  require  an  exam^ 
ination  to  teat  the  fitness  of  any  person  to 
engage  in  or  remain  in  the  public  calling. 
Re  Lockwopd,  154  U.  S.  116,  38  L.  ed.  929, 
14  Sup.  Ct.  Rep.  1082;  Hawker  v.  New 
York,  170  U.  S.  189,  42  L.  ed.  1002,  18  Sup. 
Ct.  Rep.  673;  Watson  v.  Maryland,  21S 
U.  S.  173,  54  L.  ed.  987,  30  Sup.  Ct.  Rep. 
644.  The  private  employer  may  likewise 
fix  standards  and  tests,  but,  if  his  busi- 
ness is  one  in  which  the  public  health  or 
safety  is  concerned,  the  state  may  legislate 
so  as  to  exclude  from  work  in  such  private 
calling  those  whose  incompetence  might 
cause  injury  to  the  public  But,  as  the 
public  interest  is  the  basis  of  such  legisla- 
tion, the  tests  and  prohibition  should  be 
enacted  with  reference  to  that  object,  and 
so  as  not  unduly  to  'interfere  with  private 
business,  or  impose  unusual  and  unneces- 
sary restrictions  upon  lawful  occupations." 
Lawton  v.  Steele,  152  U.  S.  137,  38  L.  ed, 
388,  14  Sup.  Ct.  Rep.  499. 

A  discussion  of  legislation  of  this  nature 
is  found  in  Nashville,  C.  &  St.  L.  R.  Co.  v. 
Alabama,  128  U.  S.  98,  32  L.  ed.  353,  2 
Inters,  Com.  Rep.  238,  9  Sup.  Ct  Rep.  28, 
where  this  court  sustained  the  validity  of 
a  statute  which  required  all  locomotive 
engineers  to'  submit  to  an  examination  for 
color  blindness,  and  then  provided  that 
those  unable  to  distinguish  signals  should 
not  act  as  engineers  on  railroad  trains. 
That  statute  did  not  prevent  any  compe- 
tent person  from  being  employed,  but  oper- 
ated merely  to  exclude  those  who,  on  exam- 
ination, were  found  to  be  physically  unJlt 
for  the  discharge  of  a  duty  where  defective 
oyesigbt  was  almost  certain  to  cause  loss 
of  life  or  limb.  Another  case  cited  by  the 
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plaintiff  in  error  is  that  of  Dent  t.  West 
Virginia,  129  U.  S.  114,  32  L.  ed.  623,  9 
Sup.  Ct.  Rep.  231.  The  act  there  under 
review  provided  that  no  one  except  licensed 
physicians  should  be  allowed  to  practise 
medicine,  and  declared  that  licenses  should 
be  issued  by  the  state  board  of  health  only 
to  those  (1)  who  were  graduates  of  a 
reputable  medical  college;  (2)  to  those  who 
had  practised  medicine  continuously  for  ten 
years;  or  (3)  to  those  who,  after  exam- 
ination, were  found  qualified  to  practise. 
Ten  years'  experience  was  accepted  as  proof 
of  fitness,  but  such  experience  was  not  made 
the  sole  test,  since  the  privilege  of  prac- 
tising was  attainable  by  all  others  who, 
by  producing  a  diploma  or  by  standing  an 
examination,  could  show  that  they  were 
qualified  for  the  performance  of  the  duties 
of  the  profession.  In  answer  to  the  con- 
tention that  the  act  was  void  because  it 
deprived  the  citizen  of  the  liberty  to  con- 
tract and  the  right  to  labor,  the  court  said 
no  objection  could  be  raised  to  the  statu- 
tory requirements  "because  of  their  strin- 
gency or  difficulty.  It  is  only  when  they 
have  no  relation  to  such  calling  or  pro- 
fession, or  are  unattainable  by  such  reason- 
able study  and  application,  that  they  can 
operate  to  deprive  one  of  his  right  to  pur- 
sue a  lawful  Tocation." 

The  necessity  of  avoiding  the  fixing  of 
arbitrary  tests  by  which  competent  persons 
would  be  excluded  from  lawful  employment 
is  also  recognized  in  Smith  v.  Alabama, 
124  U.  S.  465,  480,  31  L.  ed.  508.  513,  1 
Inters.  Com.  Rep.  804,  8  Sup.  Ct.  Rep.  5G4. 
There  the  act  provided  that  all  engincn^rs 
should  secure  a  license,  and  in  sustaining 
the  validity  of  the  statute  the  court  pointed 
out  that  the  law  ''requires  that  every  loco- 
motive engineer  shall  have  a  license,  but  it 
does  not  limit  the  number  of  persons  who 
may  be  Housed,  or  prescribe  any:  arbitrary 
conditions  of  the  grant."  This  and  the 
other  cases  establish,  beyond  controversy, 
that,  in  the  exercise  of  the  police  power, 
the  state  may  prescribe  tests  and  require 
a  license  from  those  who  wish  to  engage 
in  or  remain  in  a  private  calling  affecting 
the  public  safety.  The  liberty  of  contract 
is,  of  course,  not  unlimited;  but  there  is 
no  reason  or  authority  for  the  proposition 
that  conditions  may  be  imposed  by  statute 
which  will  admit  some  who  are  competent 
and  arbitrarily  exclude  others  who  are 
equally  competent  to  labor  on  tenns  mu- 
tually satisfactory  to  employer  and  em- 
ployee. None  of  the  cases  sustains  the 
proposition  that,  under  the  power  to  secure 
the  public  safety,  a  privileged  class  can  be 
created  and  be  then  given  a  monopoly  of 
the  right  to  work  in  a  special  or  favored 
position.  Such  a  statute  would  shut  the 
door,  without  a  hearing,  upon  many  persons 
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and  clacses  of  persons  who  were  competent 
to  serve,  and  would  deprive  them  of  the 
liberty  to  work  in  a  calling  they  were  quali- 
fied to  fill  with  safety  to  the  public  and 
benefit  to  themselves. 

2.  The  statute  here  under  consideration 
permits  those  who  had  been  freight  con- 
ductors for  two  years  before  the  law  was 
paasod,  an4-\thqse  wl^a  for  two  years  have 
been  freight  conduptors  in  other  states,  to 
act  in  the  same  capacity  in  the  state  of 
Texas.  But  barring  these  exceptional  cases, 
the  act  permits  brakemen  on  freight  trains 
to  be  promoted  to  the  position  of  conductor 
on  a  freight  train,  but  excludes  all  other 
citizens  of  the  United  States  from  the  right 
to  engage  in  such  service.  The  statute  does 
not  require  the  brakeman  to  prove  his  fit- 
ness, though  it  does  prevent  all  others  from 
siiowing  that  they  are  competent.  The  act 
prescribes  no  other  qualification  for  ap- 
pointment as  conductor  than  that  for  two 
years  the  applicant  should  have  been  a 
brakeman  on  a  freight  train,  but  affords 
no  opportunity  to  any  others  to  prove  their 
fitness.  It  thus  absolutely  excludes  the 
whole  body  of  the  public,  including  many 
railroad  men,  from  the  right  to  secure  em- 
ployment as  conductor  on  a  freight  train. 

For  it  is  to  be  noted  that  under  this 
statute,  not  only  the  general  public,  but 
also  four  classes  of  railroad  men,  familiar 
with  the  movement  and  operation  of  trains, 
and  having  the  same  kind  of  experience  as 
a  brakeman,  are  given  no  chance  to  show 
their  competency,  but  are  arbitrarily  de- 
nied the  right  to  act  as  conductors.  The 
statute  excludes  firemen  and  engineers  of 
all  trains,  and  all  brakemen  and  conductors 
of  passenger  trains.  But  no  reason  is  sug- 
gested why  a  brakeman  on  a  passenger 
train  should  be  denied  the  right  to  serve  in 
a  position  that  the  brakeman  on  a  freight 
train  is  permitted  to  fill.  Both  have  the 
same  class  of  work  to  do,  both  acquire  the 
same  familiarity  with  rules,  signals,  and 
methods  of  moving  and  distributing  cars, 
and  if  the  training  of  one  qualifies  him  to 
serve  as  conductor,  the  like  training  of  the 
other  should  not  exclude  him  from  the 
right  to  earn  his  living  in  the  same  occupa- 
tion. 

It  is  argued  in  the  brief  for  the  state 
that,  in  practice,  brakemen  on  freight  trains 
are  generally  promoted  to  the  position  of 
freight  conductors,  and  then  to  the  posi- 
tion of  conductors  on  passenger  trains.  And 
yet,  under  this  act,  even  passenger  con- 
ductors of  the  greatest  experience  and 
highest  capacity  would  be  punished  if  they  | 
acted  as  freight  conductors  without  having 
previously  been  brakemen. 

The  statute  not  only  prevents  experienced 
and  competent  men  in  the  passenger  service 
from  acting  as   freight  conductors,  but  it  i 
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excludes  the  engineer  on  a  freight  train, — 
even  though,  under  the  rules  of  all  railroads, 
the  freight  engineer  now  acts  as  conductor 
in  the  event  the  regular  conductor  is  dis- 
abled en  route.  This  general  custom  is  a 
practical  recognition  of  their  qualification, 
and  is  founded  on  the  fact  that  the  engi- 
neer, by  virtue  of  his  position,  is  familiar 
with  the  rules  and  signals  relating  to  the 
train's  movement,  and  peculiarly  qualified 
for  the  performance  of  the  duties  of  con- 
ductor. If  we  cannot  take  judicial  knowl- 
edge of  these  facts,  the  record  contains 
afiirmative  proof  on  the  subject.  For,  ac- 
cording to  the  testimonyt  of  the  state's 
witness,  "acting  as  engineer  on  a  freight 
train  would  better  acquaint  one  with  the 
knowledge  of  how  to  operate  a  freight  train 
than  acting  as  brakeman."    And  yet,  though 

1 1  understand  the  railroad  business,  and 
know  that  a  locomotive  engineer  learns  as 
much  about  how  a  freight  train  should  be 
operated  by  a  conductor  as  a  brakeman  or 
conductor.  Acting  as  engineer  on  a  freiglit 
train  will  tetter  acquaint  one  with  a  knowl- 
edge of  how  to  operate  a  freight  train  than 
acting  as  a  brakeman.  Under  the  rules  of 
all  railroads,  and  of  the  Texas  &  Gulf  Kail- 
way  Company,  the  engineer  is  held  equally 
responsible  with  the  conductor  for  the  safe 
operation  of  tibe  train.  All  orders  are  given 
to  the  engineer  as  well  as  to  the  conductor. 
Every  order  sent  to  a  conductor  in  a  train 
is  made  in  duplicate,'  and  one  copy  of  it 
is  given  to  the  conductor  and  the  other  to 
the  engineer.  It  is  a  rule  with  railway  com- 
panies that  if  anything  should  happen  to 
disable  the  conductor,  or  iii  any  way  pre^ 
vent  his  proceeding  with  his  train,  the  en- 
gineer is  to  immediately  take  charge  of  the 
train  and  handle  it  into  the  terminal.  The 
engineer  is  constantly  with  the  train  and 
knows  all  of  the  signals,  knows  how  the 
couplings  are  made,  knows  how  the  cars 
are  switched  and  distributed,  and  knows 
how  they  are  taken  into  the  train  and  trans- 
ported from  one  place  to  another.  An  engi- 
neer is  so  constantly  associated  with  all  the 
work  of  a  conductor  on  a  freight  train  that 
he  should  know  as  much  about  how  a 
freight  train  should  be  operated  by  a  con- 
ductor as  the  conductor  himself.  All  ac- 
tions of  the  conductor  that  pertain  to  the 
safe  operation  of  the  train  are  being  car- 
ried on  in  his  presence  and  within  his  ob- 
servation all  the  time.  The  matter  of  hand- 
ling the  waybills  and  ascertaining  the 
destinations  of  the  cars  in  his  train  is  easy 
and  plain,  and  it  does  not  take  a  person 
that  has  had  experience  as  a  conductor  to 
understand  that  part  of  his  service.  The 
waybills  are  plaitily  written  and  the  desti- 
nations plainly  given,  and  booking  the  way- 
bills and  delivering  them  with  the  cars  is 
clerical,  and  can  be  done  by  anyone  that 
can  read  and  write  and  who  has  ordinary 
sense.  Every  act  that  is  to  be  done  by  Uie 
engineer,  and  all  of  the  conductor's  acts 
with  reference  to  this  are  in  the  view  and 
observation  of  the  engineer. 
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at  least  equally  competent,  the  engineer  is 
denied  the  right  to  serve  as  conductor,  and 
the  exclusive  right  of  appointment  and  pro- 
motion to  that  position  is  conferred  upon 
brakemen. 

3.  So  that  the  case  distinctly  raises  the 
question  as  to  whether  a  statute,  in  per- 
mitting certain  competent  men  to  serve,  can 
lay  down  a  test  which  absolutely  prohibits 
other  competent  men  from  entering  the 
same  private  employment.  It  would  seem 
that  to  ask  the  question  is  to  answer, — 
and  the  answer  in  no  way  denies  the  right 
of  the  state  to  require  examinations  to 
test  the  fitness  and  capacity  of  brakemen, 
firemen,  engineers,  and  conductors  to  enter 
upon  a  service  fraught  with  so  much  of 
risk  to  themselves  and  to  the  public.  But 
all  men  are  entitled  to  the  equal  protection 
of  the  law  in  their  right  to  work  for  the 
support  of  themselves  and  families.  A 
statute  which  permits  the  brakeman  to 
act, — ^because  he  is  presumptively  compe- 
tent,— and  prohibits  the  employment  of  en- 
gineers and  all  others  who  can  affirma- 
tively prove  that  they  are  likewise  compe- 
tent, is  not  confined  to  securing  the  public 
safety,  but  denies  to  many  the  liberty  of 
contract  granted  to  brakemen,  and  operates 
to  establish  rules  of  promotion  in  a  private 
employment. 

If  brakemen  only  are  allowed  the  right 
of  appointment  to  the  position  of  conduc- 
tors, then  a  privilege  is  given  to  them  which 
is  denied  all  other  citizens  of  the  United 
States.  If  the  statute  can  fix  the  class  from 
which  conductors  on  freight  trains  shall  be 
taken,  another  statute  could  limit  the  class 
from  which  brakemen  and  conductors  on 
passenger  trains  could  be  selected,  and  so, 
progressively,  the  whole  matter  as  to  who 
could  enter  the  railroad  service,  and  who 
could  go  from  one  position  to  another, 
would  be  regulated  by  statute.  In  the  na- 
ture of  the  case,  promotion  is  a  matter  of 
private  business  management,  and  should 
be  left  to  the  carrier  company,  which, 
bound  to  serve  the  public,  is  held  to  the 
exercise  of  diligence  in  selecting  competent 
men,  and  responsible  in  law  for  the  acts 
of  those  who  fill  any  of  these  positions. 

4.  There  was  evidence  that.  Smith  safely 
and  properly  operated  the  train  which  had 
in  it  cars  containing  freight  destined  for 
points  in  Texas,  Missouri,  Oklahoma,  and 
Kansas.  But  in  view  of  what  has  been 
said  it  is  not  necessary  to  consider  whether 
the  plaintiff,  as  engineer,  was  in  a  position 
to  raise  the  point  that,  under  the  decision 
in  the  Adams  Express  Case  (Barrett  v. 
New  York,  232  U.  S.  14,  58  L.  ed.  483,  34 
Sup.  Ct.  Rep.  203)  the  statute  interfered 
with  interstate  commerce.  The  judgment 
is  reversed  and  the  case  remanded  to  the 
L.P.A.3916D. 


Court  of  Criminal  Appeals  of  the  State  of 
Texas   for   further  proceedings  not   incon- 
sistent with  this  opinion. 
Reversed. 

Mr.  Justice  Holmes  dissents. 
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APPEAIiS. 

PORTER  L.  PAYLOR,  Plff.  in  Err., 

v. 

UNITED  STATES. 

(42  App.  D.  G.  428.) 

Gaining  —  testimony  of  other  party  — 
sulDciency  —  accomplice. 

One  with  whom  a  bet  is  made  is  not  an 
accomplice  of  the  other  party  to  the  trans- 
action, who  is  under  prosecution  for  violat- 
ing the  statute  against  betting,  within  the 
rule  that  a  conviction  cannot  be  had  upon 
the  unsupported  testimony  of  an  aocomplice. 

(NovemA>er  2,  1914.) 

ERROR  to  the  Police  Court  of  the  Dis- 
trict of  Columbia  to  review  a  judgment 
convicting  defendant  of  betting  or  gambling 
in  violation  of  law.    Affirmed. 
The  facts  are  stated  in  the  opinion. 
Messrs.  Daniel  W.  Baker  and  Thomas 

C.  Bradley,  for  plaintiff  in  error : 

The  witnesses  who  testified  against  the 
defendant  were  accomplices. 

Yeager  v.  United  States,  16  App.  D.  C. 
361;  Thompson  v.  United  States,  30  App. 

D.  0.  352,  12  Ann.  Cas.  1004;  12  Cyc.  445; 
Stone  V.  State,  3  Tex.  App.  675;  Moses  v. 
State,  58  Ala.  117;  Davidson  v.  State,  33 
Ala.  350;  English  v.  State,  35  Ala.  428; 
State  V.  Light,  17  Or.  368,  21  Pac.  132,  8 
Am.  Crim.  Rep.  326;  Wright  T.  State,  23 
Tex.  App.  313,  5  S.  W.  117. 

If  the  witnesses  that  testified  against  the 
plaintiff  were  accomplices,  the  court  should 
have  advised  or  cautioned  the  jury  that 
they  should  not  find  the  defendant  guilty 
on  the  uncorroborated  testimony  of  such 
accomplices. 

Reagan  ▼.  United  States,  167  U.  S.  301, 
39  L.  ed.  709,  16  Sup.  Ct.  Rep.  610;  United 
States  V.  Neverson,  1  Mackey,  152;  United 
States  V.  Bicksler,  1  Mackey,  341;  State  v. 
Light,  17  Or.  358,  21  Pac.  132,  8  Am.  Crim. 
Rep.  326;  State  v.  Stebbins,  29  Conn.  463, 
79  Am.  Dec.  223;  State  v.  Woolard,  111 
Mo.  248,  20  S.  W.  27;   State  v.  Jones,  64 

Note.  —  The  question,  Who  is  an  accom- 
plice in  gambling  within  rule  requiring  cor- 
roboration of  testimony,  is  considered  in 
note  to  Hendrix  v.  State,  43  L.R.A.(N.S.> 
646. 
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Mo.  391;  Hoyt  v.  People,  140  111.  588,  16 
L.R.A.  239,  30  N.  E.  315;  1  Greenl,  Ev.  § 
380;  SUte  t.  Perry,  41  W.  Va.  651,  24  S. 
E.  634;  Ray  v.  State,  1  G.  Greene,  323,  48 
Am.  Dec.  379. 

Messrs.  Clarence  R.  Wilson  and  Bol- 
itlia  J.  taixvBf  for  the  United  States: 

The  witnesses  in  this  case  were  not  ac- 
complices. 

12  Cyc.  448;  Com.  v.  Bossie,  100  Ky.  151, 
37  S.  W.  844;  Day  v.  State,  27  Tex.  App. 
143,  11  S.  W.  36;  Stone  v.  State,  3  Tex. 
App.  675;  Cain  y.  Com.  6  Ky.  L.  Rep.  517; 
Green  v.  Com.  6  Ky.  L.  Rep.  217;  Truss  v. 
State,  13  Lea,  311;  Rountree  v.  State,  88 
Ga.  457,  14  S.  E.  712;  Parsons  v.  State,  43 
Ga.  197;  Askea  v.  State,  75  Ga.  356;  Wall 
V.  State,  75  Ga.  474;  Porter  v.  State,  76 
Ga.  658. 

It  is  a  matter  wholly  within  the  dis- 
cretion of  the  trial  court  whether  or  not  he 
will  instruct  the  jury  how  to  treat  testi- 
mony of  accomplices. 

Reg.  V.  Stuhhs,  33  Eng.  L.  &  Eq.  Rep. 
562;  Reg.  ▼.  Boyes,  1  Best  &  S.  311,  2 
Post.  &  F.  157,  30  L.  J.  Q.  B.  N.  S.  301, 
7  Jur.  N.  S.  1158,  5  L.  T.  N.  S.  147,  9  Week. 
Rep.  690,  9  Cox,  C.  C.  32;  Com.  v.  Holmes, 
127  Mass.  424,  34  Am.  Rep.  391;  Com.  v. 
Wilson,  152  Mass.  12,  25  N.  E.  16;  Com. 
T.  Clune,  162  Mass.  206,  38  N.  E.  435; 
Com.  V.  Bishop,  165  Mass.  148,  42  N.  E. 
560;  Com.  v.  Phelps,  192  Mass.  591,  78 
N.  £.  741;  People  v.  Jenness,  5  Mich.  305; 
People  V.  Schweitzer,  23  Mich.  301;  People 
V.  Wallin,  55  Mich.  497,  22  N.  W.  15,  6 
Am.  Crim.  Rep.  213;  People  t.  Hare,  57 
Mich.  505,  24  N.  W.  843;  People  t.  Dumas, 
161  Mich.  45,  125  N.  W.  766;  Cheatham  v. 
State,  67  Miss.  335,  19  Am.  St.  Rep.  310, 
7  So.  204;  State  v.  Hyer,  39  N.  J.  L.  598; 
State  y.  Rachman,  68  N.  J.  L.  120,  53  Atl. 
1046;  State  y.  Simon,  71  N.  J.  L.  142,  58 
Atl.  107,  affirmed  in  59  Atl.  1118;  Cross  y. 
People,  47  111.  152,  95  Am.  Dec.  474;  Col- 
lins y.  People,  98  111.  584,  38  Am.  Rep.  105; 
State  V.  Haney,  19  N.  C.  (2  Dev.  &  B.  L.) 
390;  State  v.  Green,  48  S.  C.  136,  26  S.  E. 
234 ;  State  y.  Sowell,  86  S.  C.  278,  67  S.  E. 
316;  State  y.  Potter,  42  Vt.  495;  State  y. 
Dana,  59  Vt.  614,  10  Atl.  727;  State  y. 
Kibling,  63  Vt.  636,  22  Atl.  613;  State  y. 
Hier,  78  Vt.  488,  63  Atl.  877;  State  v.  Wol- 
cott,  21  Conn.  272;  State  y.  Carey,  76  Conn. 
342,  56  Atl.  632;  SUte  y.  Prudhomme,  25 
La.  Ann.  522;  State  y.  Hauser,  112  La.  313, 
36  So.  396;  8  Wigmore,  Ey.  §  2056;  Rex  y. 
Jones,  2  Campb.  131,  11  Reiyised  Rep.  680. 

Mr.  Ralph  Given  also  for  the  United 
States. 

Mr.  Justice  Van  Orsdel  delivered  the 
opinion  of  the  court: 

This  case  is  here  on  writ  of  error  to  the 
L.R.A.1915D. 


police  court  of  the  District  of  Columbia, 
The  information  was  filed  against  Porter 
L.  Paylor,  the  plaintiff  in  error,  charging 
him  with  the  violation  of  the  provisions  of 
§  869  of  the  District  Code,  as  amended  by 
the  act  of  May  16,  1908  (35  Stat  at  L.  164, 
chap.  172).  The  act,  as  amended,  reads  as 
follows:  *'It  shall  be  unlawful  for  any  per- 
son or  association  of  persons  to  bet,  gamble, 
or  make  books  or  pools  on  the  result  of  any 
trotting  or  running  race  of  horses^  or  boat 
race,  or  r^ce  of  any  kind,  or  on  any  election 
or  any  contest  of  any  kind,  or  game  of  base- 
ball. Any  person  or  association  of  persons 
violating  the  provisions  of  this  section  shall 
be  fined  not  exceeding  $500  or  be  imprisoned 
not  more  than  ninety  days,  or  both." 

Defendant  waa  convicted  on  five  separate 
counts,  in  each  of  which  the  witness  pro- 
duced against  him  was  the  person  with 
whom  he  was  charged  with  having  bet  or 
gambled.  The  material  error  urged  re- 
lates to  the  failure  of  the  court  to  instruct 
the  jury  that  it  could  not  find  the  defend- 
ant guilty  upon  the  uncorroborated  testi- 
mony of  an  accomplice.  We  think  it  un- 
necessary to  enter  into  any  discussion  of 
the  rules  of  practice  governing  the  admis- 
sion of  the  testimony  of  accomplices,  since 
we  are  of  opinion  that,  where  two  persons 
wager  on  the  result  of  an  event,  as  in  this 
instance  a  horse  race,  one  is  not  the  ac- 
complice of  the  other.  To  establish  the  re- 
lation of  accomplice,  two  or  more  persons 
must  unite  in  a  common  purpose  to  do  an 
unlawful  act.  When  two  persons  wager  on 
the  result  of  a  certain  event,  the  purpose  of 
each  is  diametrically  opposed  to  that  of 
the  other.  The  object  to  be  attained  by 
each  is  the  exact  opposite  of  the  other.  It 
could  be  asserted  with  equal  force  that  two 
persons  engaged  in  fighting  a  duel  are  ac- 
complices. While  each  is  violating  the  same 
law,  they  are  not  engaged  in  a  common  pur* 
pose  to  kill  a  common  antagonist,  but  in 
a  distinct  and  separate  purpose  of  killing 
each  other. 

The  weight  of  authority  is  to  the  effect 
that  persons  engaged  in  wagering  contests 
are  not  accomplices.  Com.  v.  Bosaie,  100 
Ky.  161,  37  S.  W.  844.  In  Stone  v.  State, 
3  Tex.  App.  675,  the  court,  considering 
the  exact  question  here  presented,  said: 
''We  do  not  think  the  witness,  Behman,  is 
an  accomplice.  When  several  persons  bet 
at  a  game  of  faro,  pool,  or  monte,  each  is 
guilty  of  betting  at  a  gaming  table  or  bank 
exhibited  for  the  purpose  of  gaming,  not 
as  principals  and  accomplices  to  each  other, 
but  as  several,  not  joint,  offenders.  There 
is  not  that  oneness  of  intent  and  oneness 
of  offense  between  them  to  make  them  prin- 
cipals. No  one  of  them  is  aiding  or  assist- 
ing another  by  acts  or  encouraging  by  words 
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in  the  commission  of  the  offense.  Each 
acts  independently  for  himself  against  the 
others,  and  without  concert  mediately  or  im- 
mediately with  the  other  betters.  An  in- 
dictment charging  them  as  joint,  and  not 
separate,  offenders,  would  be  bad.  The  par- 
ties to  the  game  of  pool  may  change,  and 
yet  it  not  affect  the  defendants.  Each  one, 
as  he  takes  part  in  the  game,  and  bets 
money  on  it,  is  guilty  of  a  sieparate  offense. 
.  .  .  If  the  position  contended  for  by  de- 
fendants is  true,  when  two  defendants  en 
gaged  in  a  fight  with  and  against  each 
other,  a  conviction  cannot  be  had  on  the 
uncorroborated  testimony  of  one  of  them." 
Inasmuch  as  this  disposes  of  the  other 
question  presented,  the  judgment  is  af- 
firmed. 

Application  for  writ  of  certiorari  denied 
by  the  Supreme  Court  of  the  United  States, 
December  14,  1914,  235  U.  S.  704,  59  L.  ed. 
—•,  35  Sup.  Ct.  Rep.  209. 


G£ORGL^  SUPRE:3f£  COURT. 

JOHN  CAREY  et  al.,  Plffs.  in  Err., 

V. 

CITY  OF  ATLANTA  et  al. 

(—  Ga.  — ,  84  S.  E.  456.) 

Parties    —    injunction    —    interference 
with  property. 

1.  Where  an  owner  of  a  city  lot  makes  a 
contract  of  sale,  and,  upon  payment  of  a 
part  of  the  purchase  money,  executes  a  bond 
for  title,  and  places  the  purchaser  in  pos- 
session, the  obligor  and  the  obligee  are 
proper  parties  in  a  suit  against  the  city  to 
enjoin  an  illegal  interference  with  the  pos- 
session of  the  property. 

Injunction  -»  agrainst  repeated  prosecu- 
tions. 

2.  While  equity  will  not  ordinarily  enjoin 
a  criminal  prosecution  yet,  where  repeated 
prosecutions  are  threatened  under  a  void 
municipal  ordinance,  and  the  effect  of  such 

Hea4notes  by  Atkinson,  J. 


prosecutions  would  tend  to  injure  or  destroy 
the  property  of  the  person  so  prosecuted,  or 
deprive  him  of  th^  legitimate  enjoyment  of 
his  property,  equity  will  entertain  a  suit  to 
inquire  into  the  validity  of  the  ordinance, 
and  enjoin  its  enforcement. 

Constitutional  law  —  intenulngling  of 
races  —  prohibition. 

3.  Sections  1  and  2  of  the  ordinance  of 
the  city  of  Atlanta  adopted  June  16,  1913, 
and  the  corresponding  sections  of  an  amend- 
ment thereto,  adopted  November  3,  1913, 
prohibiting  white  persons  and  colored  per- 
sons  from  residing  in  the  same  block,  deny 
the  inherent  right  of  a  person  to  acquire, 
enjoy,  and  dispose  of  property,  and  for  this 
reason  are  violative  of  the  due  process 
clause  of  the  Federal  and  state  Constitu- 
tions. 

(February  12,  1915.) 

ERROR  to  the  Superior  Court  for  Fulton 
County  to  review  a  judgment  refusing 
to  enjoin  the  enforcement  of  an  ordinance 
requiring  white  persons  and  persons  of 
color  to  reside  in  separate  blocks.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  George  'Westmoreland  for  plaintiffs 
in  error. 

Messrs.  J.  Ij.  Mayson  and  W.  D.  £1118, 
for  defendants  in  error: 

This  is  an  effort  to  enjoin  a  criminal 
prosecution,  which  cannot  be  done. 

Starnes  ▼.  Atlanta,  139  Ga.  531,  77  S.  K 
381;  Neall  v.  Atlanta,  141  Ga.  31,  80 
S.  E.  284;  Georgia  R.  &  Electric  Co.  v.  Oak- 
land City,  129  Ga.  676,  59  S.  £.  296; 
White  Y.  Tifton,  129  Ga.  582,  59  S.  E.  299; 
Rowland  v.  Road  &  Revenue  Comra.  133 
Ga.  190,  65  S.  E.  404;  Jonesboro  v.  Central 
of  Georgia  R.  Co.  134  Ga.  190,  67  S.  E. 
716$  Shellman  v.  Saxon,  134  Ga.  29,  27 
L.R.A.(N.S.)  452,  67  S.  E.  438. 

The  allegations  of  plaintiff's  petition  that 
the  ordinance  is  a  bad  law  and  has  worked 
injury  to  him  are  not  sustained,  and  there- 
fore the  petition  should  be  dismissed. 

Reid  ▼.  Eatonton,  80  Ga.  755,  6  S.  E. 
602;  Cooley,  Const.  Lira.  5th  ed.  197; 
Marshall  v.  Donovan,  10  Bush,  681;  Sin- 
clair  y.   Jackson,   8    Cow.    643;    Smith   v. 


Note.  —  Validity  of'Be{fl*egation  statute 
or  ordinance  prohibiting  persons  of 
different  race  or  color  fron^  living  in 
same  locality. 

The  present  note  is  a  continuation  to  the 
note  to  State  v.  Gurry,  47  L.R.A.(N.S.) 
1087. 

Since  the  publication  of  the  early  note 
there  appears  to  be  but  one  other  reported 
case  in  addition  to  Carey  v.  Atlanta  pass- 
ing upon  the  validity  of  a  law  prohibiting 
gersons  of  different  race  or  color  from  liv- 
ig  in  the  same  locality. 
In  State  v.  Darnell,  166  N.  C.  300,  61 
L.B.A.191oD. 


L.R.A.(N.S.)  332,  81  S.  £.  338,  it  wa^  held 
that  charter  and  statutory  authority  to  pass 
ordinances  for  the  general  welfare  of  the 
city,  and  such  regulations  for  the  better 
government  of  the  town  as  the  commission- 
ers may  deem  necessary,  does  not  include 
power  to  forbid  members  of  either  the  white 
or  colored  race  to  live  in  any  block  where 
a  majority  of  the  residents  are  of  the  other 
race.  This  decision  it  will  be  observed  is 
in  conflict  with  the  holding'  in  State  v. 
Gurry,  supra,  and  Ashland  v.  Coleman, 
19  Va.  L.  Reg.  427,  a  Virginia  lower 
court  decision,  which  is  set  out  in  the  note 
in  47  L.R.A.  (N.S.)  1087.  A.  L.  R. 
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MoCarty,  66  Pa.  359;  Antoni  v.  Wright,  22 
Gratt  857. 

The  state  has  for  many  years  put  under 
the  head  of  ''police  powers"  the  segregation 
of  the  races. 

The  policy  of  the  state  having  been  fixed, 
the  general  waif  are  clause  of  the  municipal- 
ity can  follow,  and  separate  the  races  as 
in  other  instances. 

State  V.  Hyman,  98  Md.  596,  64  L.R.A. 
637,  67  Atl.  6,  1  Ann.  Cas.  742;  PoUce 
Comrs.  V.  Wagner,  93  Md.  182,  62  L.R.A. 
776,  86  Am.  St.  Rep.  423,  48  Atl.  455; 
Cochran  v.  Preston,  108  Md.  220,  23  L.R.A. 
(N.S.)  1163,  129  Am.  St.  Rep.  432,  70 
Atl.  113,  15  Ann.  Cas.  1048;  District  of 
Columbia  v.  Brooke*  214  U.  S.  138,  53 
L.  ed.  941,  29  Sup.  Ct.  Rep.  660;  Noble 
State  Bank  v.  Haskell,  219  U.  S.  104,  55 
L.  ed.  112,  32  L.R.A.(N.S.)  1062,  31  Sup. 
Ct.  Rep.  186;  Barbier  v.  Connolly,  113 
U.  S.  27,  28  L.  ed.  923,  5  Sup.  Ct.  Rep. 
357;  Chicago,  B.  &  Q.  R.  Co.  v.  Illinois,  200 
U.  S.  592,  50  L.  ed.  609,  26  Sup.  Ct.  R^p. 
341,  4  Ann.  Cas.  1176;  Crowley  v.  Christen- 
sen,  137  U.  S.  86,  34  L.  ed.  620,  11  Sup. 
Ct.  Rep.  13;  Slaughter-House  Cases,  16 
Wall.  62,  21  L.  ed.  404;  Mugler  v.  Kansas, 
123  U.  S.  623,  31  L,  ed.  205,  8  Sup.  a. 
Rep.  273;  Jacobson  v.  Massachusetts,  197 
U.  S.  25,  49  L.  ed.  649,  25  Sup.  Ct  Rep. 
358,  3  Ann.  Cas.  765;  Cooley,  Const.  Law, 
§  261. 

In  order  to  avoid  disorder  and  violence 
and  to  continue  the  good  feeling  between 
the  races,  the  courts  encourage  the  enforce- 
ment of  valid  and  bona  fide  segregation 
laws. 

Plessy  V.  Ferguson,  163  U.  S.  537,  41 
L.  ed.  256,  16  Sup.  Ct.  Rep.  1138;  Berea 
College  V.  Kentucky,  211  U.  S.  45,  53  L.  ed. 
81,  29  Sup.  Ct.  Rep.  C3;  Louisville,  N.  O.  & 
T.  R.  Co.  V.  Mississippi,  133  U.  S.  687,  33 
L.  ed.  784,  2  Inters.  Com.  Rep.  801,  10  Sup. 
Ct.  Rep.  348. 

Atkinson,  J.,  delivered  the  opinion  of  the 
court: 

1,  2.  The  rulings  announced  in  the  first 
and  second  headnotes  do  not  require  elabor- 
ation. 

3.  The  assignment  of  error  complained  of 
the  judgment  of  the  trial  court  refusing 
to  grant  an  interlocutory  injunction.  The 
controlling  question  is  as  to  the  constitu- 
tionality of  an  ordinance  of  the  city  of  At- 
lanta which  provides  for  the  segregation 
of  residences,  the  design  of  the  ordinance 
being  to  require  white  persons  and  persons 
of  color  to  reside  in  separate  blocks.  It 
appears  from  the  pleadings  and  evidence 
that  the  ordinance  was  adopted  on  June  36, 
1913,  and  amended  on  November  3,  1913. 
On  October  1,  1913,  one  of  the  plaintiffs,  a 
LR.A.3916D. 


colored  person,  purchased  a  lot  and  house 
from  a  white  person,  in  which  the  latter 
resided.  The  property  was  located  in  a 
block  occupied  by  white  and  colored  peraons. 
A  white  person  resided  on  a  lot  adjoining 
the  one  purchased  as  above  mentioned.  On 
December  9,  1913,  the  plaintiff  above  men- 
tioned contracted  to  sell  the  lot  at  an  ad- 
vanced price  to  the  other  plaintiff,  and 
executed  a  bond  for  title.  The  former 
white  owner  having  moved  out,  the  obligee 
in  bond  for  title,  who  contemplated  taking 
up  his  future  residence  in  the  house,  caused 
the  same  to  be  temporarily  rented  to  a 
colored  person,  and  received  one  month's 
rent.  When  the  tenant  moved  in,  the  white 
proprietor  of  the  adjoining  residence  ob- 
jected to  the  occupancy  of  the  house  by  a 
colored  person,  and,  upon  notice  from  the 
chief  of  police  that  a  case  would  be  made 
against  the  tenant  under  the  ordinance,  the 
latter  moved  out,  and  the  plaintiff  was  re- 
quired to  refund  the  money  paid  for  rent. 
The  plaintiff  was  also  notified  by  the  chief 
of  police  that  the  ordinance  would  be  en- 
forced against  him  or  any  other  colored 
person  who  attempted  to  occupy  the  dwell- 
ing as  a  residence,  upon  objection  being 
urged  by  the  adjoining  white  proprietor. 

The  particular  parts  of  the  ordinance 
complained  of  as  being  unconstitutional  are 
§§  1  and  2  of  the  original  ordinance,  and 
the  corresponding  sections  of  the  amend- 
ment. These  are  alleged  to  be  void,  be- 
cause they  (a)  deprive  the  plaintiffs  of 
the  use  and  enjoyment  of  tlieir  property, 
(b)  deprive  the  plaintiffs  of  their  property 
rights  without  due  process  of  law,  and  (c) 
delegate  to  individuals  the  right  to  say  how 
the  plaintiffs  shall  use  their  property.  By 
amendment  to  the  petition  it  was  cliarg.'d 
that  these  provisions  of  the  ordinance  were 
void  as  being  violative  of  article  1,  §  1, 
^f  2  and  3,  of  the  Constitution  of  this  state 
( Civil  Code,  §§  6358,  6359 ) ,  which  declare 
that  protection  to  person  and  property  is 
the  paramount  duty  of  government,  and 
shall  be  impartial  and  compMe;  and  that 
''no  person  shall  be  deprived  of  life,  Kb- 
erty,  or  property,  except  by  due  process  of 
law."  The  ordinance  was  also  charged  to 
be  violative  of  the.  Constitution  of  the 
United  States,  as  contained  in  the  14th 
Amendment  (Civil  Code,  §  6700),  which 
declares  that  "all  persons  born  or  natural- 
ized in  the  United  States,  and  subject  to  the 
jurisdiction  thereof,  are  citizens  of  the 
United  States,  and  of  the  state  wherein 
tLey  reside.  No  state  shall  make  or  enforce 
any  law  which  shall  abridge  the  privileges 
or  immunities  of  citizens  of  the  United 
States;  nor  shall  any  state  deprive  any 
person  of  life,  liberty,  or  property  without 
due  process  of  law,  nor  deny  to  any  person 
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within  its  jnriBdiction  the  equal  protection 
of  the  laws." 

The  ordinance  in  its  entirety  was  as  fol- 
lows: 

**An  ordinance  for  preserving  peace,  pre- 
venting conflict  and  ill  feeling  between  the 
white  and  colored  races,  and  promoting  the 
general  welfare  of  the  city,  by  providing 
for  the  use  of  separate  blocks  by  white 
and  colored  people  for  residences,  and  for 
other  purposes.    .    .    . 

''Section  1.  That  from  and  after  the  ap- 
proval of  this  ordinance  it  shall  be  unlawful 
for  any  white  person  to  move  into  or  use 
as  a  residence  or  place  of  abode  any  house, 
building,  or  structure,  or  any  part  of  a 
house,  building,  or  structure,  situated  or 
located  on  any  block  as  hereinafter  defined 
in  §  4,  on  which  block  the  house,  building, 
or  structures,  in  whole  or  in  part,  shall  be 
occupied  or  used  as  residences  or  places 
of  abode  by  colored  persons,  otherwise  than 
as  provided  in  §  3  hereof.  The  block  into 
which  white  persons  are  herein  forbidden 
to  move  or  occupy,  being  occupied  or  used 
by  colored  persons  as  herein  set  forth,  shall 
be  deemed  a  'Colored  Block'  for  the  purposes 
of  this  ordinance. 

n  "Section  2.  That  from  and  after  the  ap- 
proval of  this  ordinance  it  shall  be  unlawful 
for  any  colored  person  to  move  into,  or  use 
as  a  residence  or  place  of  abode,  any  house, 
building,  or  structure,  or  any  part  of  a 
house,  building,  or  structure,  situated  or 
located  on  any  block  as  hereinafter  defined 
in  §  4,  on  which  block  the  houses,  buildings, 
or  structures  shall  be  occupied  or  used  as 
residences  or  places  of  abode  by  white  per- 
sons, otherwise  than  as  provided  in  §  3 
hereof.  The  block  into  which  colored 
persons  are  herein  forbidden  to  move  or 
occupy,  being  occupied  by  white  persons  as 
herein  set  forth,  shall  be  deemed  a  'White 
Block'  for  the  purposes  of  this  ordinance. 

"Section  3.  That  nothing  in  either  of  the 
preceding  sections  shall  be  construed  or  de- 
fined to  prevent  domestic  servants  from  re- 
siding in  the  house  or  building  wherein  they 
are  employed,  or  upon  the  same  lots  with 
the  houses  or  buildings  which  they  serve. 

"Section  4.  That  the  word  'block,*  as  used 
in  this  ordinance^  is  hereby  defined  to  mean 
that  portion  of  any  street  or  alley  together 
with  the  lots  abutting  on  same,  whether  or 
not,  and  upon  both  sides  thereof,  between 
the  two  adjacent  intersecting  or  crossing 
streets.  In  case  either  of  said  adjacent 
streets  intersect,  but  do  not  cross,  the 
street  upon  which  the  block  in  question  may 
be  located,  the  lots  improved  or  unimproved, 
upon  the  side  of  the  last-mentioned  street, 
to  wit,  the  street  facing  the  intersecting 
street^  shall  be  included  in  the  block  be- 
tween the  two  adjacent  intersecting  crossing 
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streets,  without  reference  to  the  street  which 
runs  to  said  block,  but  does  not  cross  same. 
Corner  lots,  improved  or  unimproved,  shall 
be  deemed  located  in  the  block  upon  the 
street  on  which  they  front  or  are  intended 
to  front  when  improved.  In  using  the 
word  'lots'  in  this  section  it  is  intended  to 
include  the  houses  on  same  where  such  lots 
are  improved. 

"Section  5.  That  any  person  violating  the 
provisions  of  §§  1  or  2  of  this  ordinance 
shall,  on  conviction  in  the  recorder's  court, 
be  deemed  guilty  of  an  offense  and  be  pun- 
ished by  a  fine  not  exceeding  $100,  or 
sentenced  to  work  on  the  public  works  for 
not  exceeding  thirty  days,  either  or  both 
punishments  to  be  inflicted  in  the  discre- 
tion of  the  recorder,  and  each  day's  vio- 
lation of  the  ordinance  to  be  considered  a 
separate  ofl'ense. 

"Section  6.  That,  upon  the  approval  of 
this  ordinance,  any  person  desiring  to  buUd 
or  erect,  for  himself  or  as  agent  for  another, 
any  building  or  structure  to  be  used  as 
residence  or  place  of  abode  upon  property 
situated  in  any  block,  as  defined  in  §  4 
hereof,  and  within  which  there  are  no 
houses,  buildings,  or  structures  used  as  resi- 
dences, or  otherwise  vacant  property,  shall, 
in  the  application  for  a  permit  to  the  build- 
ing inspector,  declare  that  such  houses  or 
structures  for  which  a  permit  is  asked  are 
to  be  used  as  residences  or  places  of  abode 
for  white  persons  or  for  colored  persons. 
Upon  the  filing  of  said  application  the 
building  inspector  shall  order  the  same  pub- 
lished for  two  successive  weeks  in  one  of 
the  daily  newspapers  of  the  city  of  Atlanta, 
calling  particular  attention  to  said  notice, 
and  the  fact  that  the  houses,  buildings,  or 
structures  proposed  to  be  built  or  erected 
are  to  be  used  as  residences  by  white  people 
or  by  colored  people,  as  the  case  may  be; 
and  unless  within  five  days  from  the  date 
of  the  last  publication  thereof  protest  be 
made  in  writing  to  the  building  inspector 
by  a  majority  of  the  property  owners  of 
said  lot  against  the  use  mentioned  in  said 
notice,  the  permit  desired  shall  issue,  if  in 
other  respects  said  application  be  in  con- 
formity with  the  ordinances  of  the  city. 
Thereafter  all  houses,  buildings,  or  struc- 
tures erected  for  houses  or  residences  or 
places  of  abode,  and  all  houses,  buildings, 
or  structures  in  said  lot  erected  for  other 
purposes,  but  which  it  may  be  desired  to 
use  as  residences  or  places  of  abode,  shall  be 
so  used  either  as  residences  or  places  of 
abode  for  white  persons  or  for  colored  per- 
sons, as  may  be  determined  by  the  permit 
granted  in  the  manner  hereinbefore  pro- 
vided. Any  person  or  persons  moving  into 
or  using  as  residences  or  places  of  abode 
any  of  such  houses,  buildings,  or  structures. 
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or  any  part  thereof,  contrary  to  the  classi- 
fication as  fixed  in  the  manner  herein  pro- 
vided and  set  out  in  said  permit,  shall  be 
guilty  of  an  ofi'ense  punished  in  the  same 
manner  as  provided  in  §  5  of  this  ordinance. 
If,  however,  the  majority  of  the  property 
owners  in  said  lot  in  which  the  proposed 
building  or  structure  is  to  be  erected  and 
for  which  permit  is  asked,  as  above  pro- 
vided, shall  protest  against  said  house, 
building,  or  structure  in  the  manner  above 
provided,  then  in  such  case  no  permit  shall 
issue  on  said  application  for  the  erection 
of  a  building  or  house  or  structure  for  the 
use  set  out  in  said  application.  The  pro- 
visions of  this  section  are  intended  to 
provide  a  method  by  which  a  block  which 
is  vacant  may  be  improved,  and  by  which 
its  use  for  either  white  or  colored  person 
may  be  determined. 

"Section  7.  That  wherever,  after  the 
passage  of  this  ordinance,  a  majority  of  the 
owners  of  either  real  or  leasehold  property 
in  any  block  which  is  subject  to  the  oper- 
ation of  §§  1  and  2  of  this  ordinance  shall 
make  application  in  writing  to  the  building 
inspector,  requesting  that  he  declare  the 
house  in  said  lot  to  be  open  for  occupancy 
thereafter  by  either  white  or  colored  per- 
sons, it  shall  be  the  duty  of  the  building 
inspector  to  notify  the  board  of  police  com- 
missioners that  said  block  is  not  longer  sub- 
ject to  §§  1  and  2  of  this  ordinance,  as 
the  case  may  be.  Upon  the  filing  of  said 
application,  as  above  provided,  with  the 
building  inspector,  either  white  persons  or 
colored  persons  moving  into  or  using  as 
places  of  abode  or  residences  the  houses 
and  buildings  in  said  block  shall  not  be  sub- 
ject to  the  penalties  provided  for  in  this 
ordinance.  Provided,  however,  that  if  at 
any  time  thereafter  said  block  shall  be 
occupied  entirely  by  white  persons,  to  wit, 
all  the  residences  thereof  shall  be  either 
white  or  colored,  then  said  black  shall 
thereupon  immediately  become  subject  to 
the  provisions  of  the  other  sections  of  this 
ordinance  with  reference  to  white  blocks  or 
black  blocks  respectively,  that  is,  if  white 
persons  entirely  occupy  said  blocks,  then  it 
shall  thereafter  be  a  white  block,  and  if 
colored  persons  entirely  occupy  said  block, 
then  it  shall  thereafter  be  a  black  block, 
and  subject  to  the  provisions  of  this  ordi- 
nances with  reference  to  white  and  black 
blocks. 

"Amended  by  Alderman  Nutting:  Be  it 
ordained  by  the  mayor  and  general  council, 
that  the  pending  ordinances  in  re  segrega- 
tion of  races  be  amended  as  follows:  That 
no  provisions  of  the  foregoing  ordinance 
shall  cause  any  change  in  the  status  of  the 
races  as  to  present  occupancy  or  owner- 
ship, and  no  member  of  either  race  shall 
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be  forced  to  move  from  any  present  loca- 
tion; but  that  entire  ordinance  shall  be 
operative  as  the  future.  That  all  ordi- 
nances and  parts  of  ordinances  in  conflict 
with  this  ordinance  be  and  the  same  are 
hereby  repealed." 

A  further  amendment  was  as  follows: 

"That  the  ordinance  adopted  by  the  gen- 
eral council  on  the  16th  day  of  June,  1913, 
and  approved  by  the  Honorable  J.  G.  Wood- 
ward, mayor,  on  the  17th  day  of  June,  1913, 
providing  for  the  use  of  separate  blocks  by 
white  and  colored  people  for  residences  and 
for  other  purposes,  be  amended  by  adding 
thereto  the  following  sections: 

"Section  1.  That  from  and  after  the  ap- 
proval of  this  ordinance  it  shall  be  unlawful 
for  any  colored  person  to  move  into,  or  use 
as  a  residence  or  place  of  abode,  any  house, 
building,  or  structure,  or  any  part  of  a 
house,  building,  or  structure,  situated  or 
located  except  as  provided  in  said  original 
ordinance,  which  said  house,  building,  or 
structure  has  previously  been  occupied  by 
white  people,  and  where  white  people  are 
still  living  in  houses  or  buildings  adjoin- 
ing the  same,  without  the  consent  of  the 
white  people  living  in  said  adjoining  house 
or  buildings. 

"Section  2.  That  from  and  after  the  ap- 
proval of  this  ordinance  it  shall  be  unlaw- 
ful for  any  white  person  to  move  into,  or 
use  as  a  residence  or  place  of  abode,  any 
house,  building,  or  structure,  or  any  part 
of  a  house,  building,  or  structure,  situated  or 
located  except  as  provided  in  said  original 
ordinance,  which  said  house,  building,  or 
structure  has  previously  been  occupied  by 
colored  people,  and  where  colored  people 
are  still  living  in  houses  or  buildings  ad- 
joining the  same,  without  the  consent  of 
the  colored  people  living  in  said  adjoining 
houses  or  buildings. 

"Section  3.  The  penalty  for  violation  of 
the  previous  sections  shall  be  as  provided 
in  §  5  of  said  original  ordinance." 

Under  the  operation  of  §§  1  and  2  of 
the  original  ordinance,  and  the  correspond- 
ing sections  of  the  amendment,  the  fol- 
lowing result  could  be  brought  about: 
Assuming  that  in  any  mixed  block — that 
is,  one  occupied  by  both  white  and  colored 
persons — ^there  are  three  adjacent  lots 
owned  by  separate  persons,  each  of  whom 
resides  on  his  lot,  and  that  the  proprietor 
of  the  middle  lot  be  a  white  person,  and 
that  the  proprietor  on  one  side  be  a  white 
person,  and  the  proprietor  on  the  other  be 
a  colored  person:  If  the  middle  proprietor 
should  desire  to  move  out  and  substitute 
a  colored  tenant,  he  could  not  do  so  if  the 
adjacent  white  proprietor  objected;  or  if 
he  should  sell  to  a  colored  person  the  pur- 
chaser  could   not  move   into  the  house   to 
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reside,  or  substitute  another  colored  per- 
son to  do  so,  if  the  adjoining  white  pro- 
prietor objected.  So,  also,  if  the  middle 
proprietor  were  a  colored  person  and 
should  desire  to  move  out  and  substitute 
a  wliite  person  to  reside  in  his  dwelling, 
he  could  not  do  so  if  the  colored  adjoining 
proprietor  objected;  or,  if  he  should  sell 
to  a  white  person,  the  purchaser  could  not 
move  into  the  dwelling  to  reside,  nor  sub- 
stitute a  white  tenant  to  do  so,  if  the 
colored  adjoining  proprietor  objected.  In 
each  of  such  instances  an  owner  of  property 
could,  by  mere  force  of  the  ordinance  and 
caprice  of  an  adjoining  proprietor,  without 
any  compensation  or  process  of  law,  be 
deprived  for  all  time  of  the  ri^ht  to  reside 
on  his  property,  or  to  substitute  a  tenant 
or  grantee  to  do  so.  The  right  of  the 
owner  of  property  to  reside  on  it  is  inherent, 
and  permanent  deprivation  of  that  right 
is  in  substance  a  taking  of  the  property 
itself.  Deprivation  thereof  in  the  manner 
above  indicated,  without  any  symbol  of 
legal  procedure,  is  opposed  to  the  guaranty 
as  embodied  in  the  due  process  clauses  of 
the  state  and  Federal  Constitutions.  Ordi- 
nances of  this  character  are  of  recent  origin. 
The  first  seems  to  have  been  adopted  on 
May  19,  1911,  in  Baltimore,  Maryland,  and 
has  several  times  been  amended.  Since 
then  several  other  cities  have  adopted  segre- 
gation ordinances,  and  the  state  of  Vir- 
ginia has  enacted  a  statute  on  the  subject. 
A  person  was  prosecuted  for  violating  the 
Baltimore  ordinance.  The  defendant  at- 
tacked the  validity  of  the  ordinance.  The 
supreme  court  of  the  state  of  Maryland,  in 
dealing  with  the  case  (State  v.  Gurry,  121 
^id.  534,  47  L.R.A.\N.S.)  1087,  88  Atl. 
646),  discussed  the  constitutionality  of  the 
ordinance  at  length,  and  expressed  the  view 
that  under  the  exercise  of  the  police  power 
a  law  of  that  character  could  be  adopted, 
but  finally  decided  that  the  ordinance  was 
void  on  the  ground  that  It  wa  .  so  unreason- 
able as  to  be  unauthorized  under  the  gen- 
eral welfare  clause  of  the  charter  of  the 
city.  On  this  subject  it  was  stated  in  the 
opinion  that  the  serious  objection  to 
the  provisions  of  the  ordinance  was  that  they 
wholly  ignored  all  vested  ri^^ht^  which  ex- 
isted at  the  time  of  the  passage  of  the 
ordinance.  This  was  put  upon  the  ground 
that  the  ordinance  affected  the  rights  of 
an  owner  existing  at  the  time  of  the  passage 
of  the  ordinance.  Relatively  to  them  it  was 
said :  "To  deny  him  such  rights  would  be 
a  practical  confiscation  of  his  property, 
for  his  house  might  be  of  a  character  he 
would  not  rent  to  a  colored  person;  and,  if 
he  could  not  use  it  himself,  he  would  be 
deprived  of  not  only  the  income  from  it, 
but  of  such  use  of  it  as  is  guaranteed  to 
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every  owner  of  property  by  the  Ck>n8titu- 
tion  and  laws  of  the  land.'* 

While  this  pronouncement  seems  to  indi- 
cate a  disposition  to  hold  the  ordinance  void 
because  the  ordinance  was  retroactive,  it  at 
the  same  time  recognizes  that  the  ordinance 
involved  ju8  disponendi  of  the  owner,  and 
that  right  was  within  the  protection  of  the 
Constitution. 

In  Korth  Carolina  a  person,  in  violation 
of  a  segregation  ordinance,  moved  his  fam- 
ily into  a  house  to  occupy  it  as  a  residence. 
He  was  tried  for  violating  the  ordinance, 
and  found  guilty.  In  the  supreme  court  of 
that  state  it  was  ruled:  "Charter  and 
statutory  authority  to  pass  ordinances  for 
the  general  welfare  of  the  city,  and  such 
regulations  for  the  better  government  of 
the  town  as  the  commissioners  may  deem 
necessary,  does  not  include  power  to  forbid 
members  of  either  the  white  or  colored  race 
to  live  in  any  block  where  a  majority  of 
the  residents  are  of  the  other  race."  State 
V.  Darnell,  166  N.  C.  300,  51  L.R.A.(N.S.) 
332,  81  S.  E.  338. 

As  indicated  by  the  note,  the  court  was 
not  passing  on  the  constitutional  question, 
but  much  of  the  reasoning  employed  in 
support  of  the  proposition  that  the  ordi- 
nance was  not  authorized  under  the  general 
welfare  clause  of  the  charter  of  the  munici- 
pality is  pertinent  and  persuasive  on  the 
constitutional  question.  In  the  course  of 
the  opinion  it  was  said:  "Besides,  an  ordi- 
nance of  this  kind  forbids  the  owner  of 
property  to  sell  or  to  lease  it  to  whomso- 
ever he  sees  fit,  as  well  as  forbids  those  who 
may  be  desirous  of  buying  or  renting  prop- 
erty from  doing  so  where  they  can  make  the 
best  bargain.  Yet  this  right  of  disposing 
of  property,  the  jus  disponendi,  has  always 
been  held  one  of  the  inalienable  rights  inci- 
dent to  the  ownership  of  property,  which  no 
statute  will  be  construed  as  having  power 
to  take  away.  In  Bruce  v.  Strickland,  81 
N.  C.  267,  it  is  said:  'The  jus  disponendi 
is  an  important  element  of  property,  and 
a  vested  right  protected  by  the  clause  in 
the  Federal  Constitution  which  declares 
the  obligation  of  contracts  inviolable.*  The 
same  doctrine  is  fully  held  and  discussed  in 
Hughes  V.  Hodges,  102  N.  C.  239,  9  S.  E. 
437,  and  in  the  numerous  citations  to  those 
two  cases,  which  will  be  found  in  the  Anno, 
ed.  This  ordinance  forbids  a  white  man 
or  a  colored  man  to  live  in  his  own  house 
if  it  should  descend  to  him  by  inheritance, 
and  should  happen  to  be  located  on  a 
street  where  a  majority  of  the  residents 
happen  to  be  of  such  different  rawe.  There 
is  no  reason  why  the  power  of  the  county 
commissioners  to  provide  for  the  public  wel- 
fare should  not  be  as  broad  as  those  of  the 
town    commissioners,    and    if,    under    such 
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general  authority,  aimilar  regulations  are 
prescribed  for  the  country  districts,  one 
who  should  buy  or  inherit  property  in  a 
section  where  the  opposite  race  is  in  the 
majority  could  not  reside  on  his  own  prop- 
erty,  and  he  could  not  sell  it  or  rent  it 
out,  except  to  persons  of  such  different 
race,  since  none  other  could  reside  there. 
Neither  a  white  manager  nor  any  white 
tenants  could  reside  on  a  farm  where  a 
majority  of  the  tenants  or  hands  are  col- 
ored. .  •  .  There  is  a  wide  distinction 
between  suffrage,  which  is  not  an  inherent 
right,  but  which  is  conferred  by  constitu- 
tional prescription,  and  which  is  usually 
extended  from  time  to  time,  and  the  in- 
alienable right  to  own,  acquire,  and  dispose 
of  property,  which  is  not  conferred  by  the 
Constitution,  but  exists  of  natural  right. 
There  is  no  question  that  legislation  can 
control  social  rights  by  forbidding  inter- 
marriage of  the  races,  and  in  requiring 
Jim  Crow  cars,  and  in  similar  matters.  It 
was  also  held  in  Mugler  v.  Kansas,  123 
U.  S.  623,  31  L.  ed.  205,  8  Sup.  Ct.  Rep. 
273,  that,  as  the  state  had  the  right  to 
regulate  or  forbid  the  sale  of  liquor^  that 
one  who  had  devoted  his  property  to  such 
purpose  could  not  object  that  he  is  forbidden 
longer  to  so  use  it;  but  none  of  these  inter- 
fere with  the  fundamental  right  of  everyone 
to  acquire  and  dispose  of  property  by  sale." 
It  appears  from  the  report  of  the  case 
that,  in  addition  to  the  cases  specially 
mentioned  in  the  foregoing  excerpt,  the 
courts  had  before  it  Berea  College  v.  Ken- 
tucky, 211  U.  S.  4$,  63  L.  ed.  81,  29  Sup. 
Ct.  Rep.  33;  Plessy  v.  Ferguson,  163  U.  S. 
637,  41  L.  ed.  256,  16  Sup.  Ct.  Rep.  1138; 
and  many  other  cases  on  the  subject  of 
race  regulations  imder  the  police  power  in 
matters  concerning  the  administration  of 
educational  institutions,  the  operation  of 
separate  cars,  and  the  like,  in  which  it  was 
held  that  the  difference  in  the  races  af- 
forded a  basis  for  classification  which  would 
support  in  some  instances  ordinances,  and 
in  others  statutes,  regulating  the  conduct 
of  those  particular  businesses.  In  those 
cases  the  equal  protection  clause  of  the 
Constitution  was  the  one  mainly  discussed. 
In  each  instance  the  complaining  person 
was  afforded  the  opportunity  to  ride,  or 
to  attend  institutions  of  learning,  or  af- 
forded the  thing  of  whatever  nature  to 
which  in  the  particular  case  he  was  entitled. 
The  most  that  was  done  was  to  require  him 
as  a  member  of  a  class  to  conform  to  rea- 
sonable rules  in  regard  to  the  separation  of 
the  races.  In  none  of  them  was  he  denied 
the  right  to  use,  control,  or  dispose  of  his 
property,  as  in  this  case.  Property  of  a 
person,  whether  as  a  member  of  a  class  or 
as  an  individual,  cannot  be  taken  without 
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due  process  of  law.  In  the  recent  case  of 
MoCabe  v.  Atchison,  T.  &  S.  F.  R.  Co.  235 
U.  S.  151,  69  L.  ed.  — ,  35  Sup.  Ct.  Rep.  69, 
where  the  court  had  under  consideration 
a  statute  which  allowed  railroad  com- 
panies to  furnish  dining  cars  for  white  peo- 
ple and  to  refuse  to  furnish  dining  cars 
altogether  for  colored  persons,  this  language 
was  used  in  reference  to  the  contentions 
of  the  attorney  general:  "This  argument 
with  respect  to  volume  of  traffic  seems  to 
us  to  be  without  merit.  It  makes  the 
constitutional  right  depend  upon  the  niun- 
.ber  of  persons  who  may  be  discriminated 
against;  whereas,  the  essence  of  the  con- 
stitutional right  is  that  it  is  a  personal 
one." 

While  the  police  power  is  very  broad,  its 
limits  are  within  the  Constitution.  In  Cut- 
singer  V.  Atlanta,  142  Ga.  555,  LJI.A. 
1915B,  1097,  83  S.  E.  263,  the  following  was 
quoted  with  approval  from  the  decision  in 
Re  Jacobs,  98  N.  Y.  98,  50  Am.  Rep.  636: 
"The  limit  of  the  [police]  power  cannot  be 
accurately  defined,  and  the  courts  have  not 
been  able  or  willing  definitely  to  circum- 
scribe it.  But  the  power,  however  broad 
and  extensive,  is  not  above  the  Constitu- 
tion. When  it  speaks,  its  voice  must  be 
heeded.  It  furnishes  the  supreme  law,  the 
guide  for  the  conduct  of  legislators,  judges, 
and  private  persons,  and.  In  so  far  as  it 
imposes  restraints,  the  police  power  must 
be  exercised  in  subordination  thereto." 

In  the  opinion  it  was  held:  "The  Con- 
stitution of  this  state  not  only  recognizes 
the  necessary  power  of  the  courts  to  declare 
laws  in  violation  of  the  state  or  Federal 
Constitution  void  (a  power  already  known 
to  exist),  but  expressly  declares  it  to  be 
their  duty  to  hold  such  acts  void." 

The  effect,  of  the  ordinance  under  con- 
sideration was  not  merely  to  regulate  a 
business  or  the  like,  but  was  to  destroy 
the  right  of  the  individual  to  acquire,  enjoy, 
and  dispose  of  his  property.  Being  of  this 
character,  it  was  void  as  being  opposed  to 
the  due  process  clause  of  the  Constitution; 
and  the  judge  erred  in  refusing  to  grant 
the  injunction. 

Judgment  reversed. 

All  the  Justices  concur,  except  Fish,  Ch. 

J.,  absent. 

Jjumpkin,  J.,  concurring  specially: 
I  concur  in  the  result  reached,  but  not  in 
all  that  is  said  in  the  opinion  of  Mr.  Justice 
Atkinson.  It  seems  to  me  that  the  discus- 
sion in  regard  to  the  right  to  use  property 
as  an  incident  to  ownership  may  lead  to 
extreme  results.  The  right  of  an  owner  to 
use  his  property  is  important,  but  it  is 
not  so  absolute  that  he  may,  at  all  times 
44 
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and  under  all  circumstances,  use  it  as  he 
pleases,  regardless  of  the  public  welfare, 
morals,  or  safety.  The  statute  books  con- 
tain many  laws  restricting  the  use  of 
property  by  the  owner  of  it,  and  prohibit- 
ing him  from  using  it  for  certain  purposes. 
Laws  prohibiting  the  erection  of  wooden 
buildings  within  the  fire  limits  of  a  city 
restrict  the  owner's  use  of  his  property, 
although  he  may  contend  that  a  wooden 
building  which  he  desires  to  erect  would 
be  safe,  and  that  he  has  not  the  means  to 
build  one  of  brick  or  stone.  Laws  which 
prevent  an  owner  from  using  his  property 
for  the  storage  of  dynamite,  powder,  oil,  or 
other  dangerous  substances,  in  populous 
communities,  likewise  place  limitations 
upon  the  owner's  right  to  use  his  property 
as  he  sees  fit.  The  right  to  contract  has 
been  treated  as  a  part  of  the  liberty  of  a 
citizen,  and  yet  it  is  subject  to  certain 
limitations  for  the  public  good.  Thus 
usurious  contracts  have  long  been  prohib- 
ited. Many  other  illustrations  might  be 
given  in  addition  to  those  arising  under 
laws  relating  to  the  segregation  of  the 
white  and  negro  races  in  cars  and  schools. 
I  cannot  subscribe  to  the  apparent  idea  that 
classification  has  nothing  to  do  with  such 
laws.  Classification  as  to  the  particular 
use  to  which  property  is  to  be  put,  having 
in  view  its  location  and  surroundings,  may 
be  an  important  element  in  considering 
laws  of  this  character.  In  the  leading  case 
of  Plessy  V.  Ferguson,  163  U.  S.  537,  41 
L.  ed.  256,  16  Sup.  Ct.  Rep.  1138,  Mr.  Jus- 
tice Brown,  delivering  the  opinion  of  the 
court,  said:  "A  statute  which  implies 
merely  a  legal  distinction  between  the 
white  and  colored  races — a  distinction 
which  is  founded  in  the  color  of  the  two 
races,  and  which  must  always  exist  so 
long  as  white  men  are  distinguished  from 
the  other  race  by  color — has  no  tendency 
to  destroy  the  legal  equality  of  the  two 
races,  or  re-establish  a  state  of  involuntary 
servitude." 

Referring  to  the  14th  Amendment,  he 
said:  "The  object  of  the  Amendment  was 
undoubtedly  to  enforce  the  absolute  equal- 
ity of  the  two  races  before  the  law,  but 
in  the  nature  of  things  it  could  not  have 
been  intended  to  abolish  distinctions  based 
upon  color,  or  to  enforce  social,  as  dis- 
tinguished from  political,  equality,  or  a 
commingling  of  the  two  races  upon  terms 
unsatisfactory  to  either.  Laws  permitting, 
and  even  requiring,  their  separation  in 
places  where  they  are  liable  to  be  brought 
into  contact,  do  not  necessarily  imply  the 
inferiority  of  either  race  to  the  other,  and 
have  been  generally,  if  not  universally,  rec- 
ognized as  within  the  competency  of  the 
state  legislatures  in  the  exercise  of  their 
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police  power.  The  most  common  instance 
of  this  is  connected  with  the  establishment 
of  separate  schools  for  white  and  colored 
children,  which  has  been  held  to  be  a  valid 
exercise  of  the  legislative  power,  even  by 
courts  of  states  where  the  political  rights 
of  the  colored  race  have  been  longest  and 
most  earnestly  enforced." 

In  Pace  v.  Alabama,  106  U.  S.  583,  27 
L.  ed.  207,  1  Sup.  Ct.  Rep.  637,  it  was  held 
that  adultery  between  blacks  and  whites 
could  constitutionally  be  punished  more 
severely  than  the  same  crime  between  per- 
sons 6f  the  same  race,  on  the  ground  that 
the  white  and  black  were  punished  alike, 
without  discrimination.  A  law  prohibiting 
the  intermarriage  of  the  two  races  has  been 
declared  valid.  State  v.  Gibson,  36  Ind. 
389,  10  Am.  Rep.  42. 

Suppose  that  an  owner  of  property  in 
the  best  residential  portion  of  a  city  should 
claim  the  right  to  build  upon  his  lot  a  large 
boarding  house  or  rooming  house,  in  which 
he  should  receive  indifferently  boarders  of 
both  races  and  sexes,  producing  a  situa- 
tion of  great  irritation  and  calculated  to 
bring  about  unfortunate  results.  It  is 
quite  possible  that  the  sacred  right  of 
property  might  be  subject  to  regulation 
for  the  public  safety  (which  has  been  de- 
clared to  be  the  supreme  law)  by  a  reason- 
able pre-existing  ordinance. 

In  Plessy  v.  Ferguson,  supra,  the  law 
involved  was  one  requiring  railway  com- 
panies carrying  passengers  in  their  coaches 
in  the  state  of  Louisiana  to  provide  equal 
but  separate  accommodations  for  the  white 
and  colored  races,  by  means  «>f  separate  cars 
or  by  dividing  the  passenger  coaches  by  a 
partition.  Such  a  law  necessarily  inter- 
fered to  some  extent  with  the  right  of  the 
owner  of  the  property  to  use  it  as  it  saw 
fit.  While  this  law  related  to  railway  com- 
panies, the  opinion  of  the  majority  of  the 
Supreme  Court  of  the  United  States  was 
not  based  on  that  ground.  On  the  contrary, 
Mr.  Justice  Harlan,  who  dissented,  referred 
to  the  fact  that  a  railway  was  a  quasi 
public  highway,  where  all  might  travel.  Of 
course,  regulations  based  on  a  distinction 
between  the  two  races  must  be  reasonable 
and  not  arbitrary,  and  the  municipal  coun- 
cil or  other  body  making  them  must  have 
authority  to  do  so.  In  the  present  case,  the 
petition  does  not  distinctly  make  the  point 
that  the  general  welfare  clause  in  a  city 
charter  does  not  confer  authority  to  adopt 
a  segregation  ordinance,  or  aver  in  terms 
that  the  ordinance  under  consideration  was 
unreasonable.  It  does,  however,  charge  that 
the  ordinance  delegated  to  individuals  the 
right  to  say  how  the  plaintiffs  should  use 
their  property.  I  think  that  this  ground 
is  well  taken.     If  the  residence  of  the  two 
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races  in  close  proximity  was  a  matter  re- 
quiring regulation  by  ordinance,  the  legifi- 
lative  body  should  determine  the  fact,  and 
not  leave  it  to  depend  upon  the  will  of 
individuals,  perhaps  the  whim  of  a  single 
resident,  and  subject  to  shift  from  time  to 
time  according  to  the  wishes  of  some  of 
those  who  for  the  time  being  might  reside 
in  the  block,  so  that  sometimes  the  block 
might  be  classified  as  "white,"  sometimes 
as  "black,"  and  sometimes  mixed.  It  pro- 
vides for  no  method  for  determination  of 
the  fact  by  legitimate  authority,  save  as 
a  property  owner's  neighbors  may  wish. 
A  similar  ordinance  adopted  in  Baltimore, 
which  seems  to  have  been  taken  as  a  guide 
in  preparing  the  ordinance  of  Atlanta,  was 
declared  invalid  by  the  supreme  court  of 
Maryland,  although  that  court  did  not  deny 
the  right  to  use  the  distinction  between  the 
white  and  black  races  as  a  basis  of  legiti- 
mate classification. 

The  near  approach  of  the  end  of  the 
term,  and  the  rush  of  business  incident 
thereto,  under  a  provision  of  our  Constitu- 
tion which  requires  that  all  cases  shall 
be  decided  at  tiie  first  or  the  second  term, 
prevent  a  more  thorough  discussion  of  the 
subject.  I  agree  with  the  majority  of  the 
eourt  that  the  particular  ordinance  here 
involved  is  unconstitutional  and  void.  But 
I  think  the  line  of  reasoning  adopted  by 
them  may  carry  them  too  far. 
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ROBERT  M.  NEUBRAND,  Appt., 

V. 

W.  H.  KRAFT  et  al. 

'(—  Iowa,  — ,  151  N.  W.  455.) 

Automobile   —   letting   to    incompetent 
driver  —  liability  for  injury. 

1.  The  keeper  of  a  motor  car  livery  is  not 


liable  for  injury  done  by  a  car  through  the 
i^egligence  of  one  to  whom  he  let  it  with 
knowledge  that  the  hirer  had  no  acquaint- 
ance with  the  operation  of  that  make  of 
cars. 

Same  —  dangerous  machine  —  duty  to 
test  skill  of  hirer. 

2.  An  automobile  in  good  condition  is  not 
such  a  dangerous  instrument  that  one  let- 
ting it  for  hire  must  test  the  competency 
and  skill  of  a  customer  before  intrusting 
him  with  it,  under  penalty  of  liability  for 
injuries  done  by  the  hirer's  negligence. 

(March  16,  1915.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  District  Court  for  Monona  County 
in  defendants'  favor  in  an  action  brought 
to  recover  damages  for  personal  injuries 
caused  by  the  n^ligent  operati<Mi  of  an  au- 
tomobile for  which  defendants  were  alleged 
to  be  responsible.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  J.  A.  Prichard,  for  appellant: 

Defendants,  as  the  owners  of  the  auto- 
mobile let  for  hire,  were  responsible  for 
the  driver. 

McCoUigan  v.  Pennsylvania  R.  Co.  214 
Pa.  229,  6  L.R.A.(N.S.)  544,  112  Am.  St. 
Rep.  739,  63  Atl.  792,  20  Am.  Neg.  Rep. 
471;  Salisbury  v.  Erie  R.  Co.  66  N.  J.  L. 
233,  56  L.R.A.  578,  88  Am.  St.  Rep.  480,  50 
Atl.  117,  10  Am.  Neg.  Rep.  584. 

An  implement  not  dangerous  per  se  may 
become  a  dangerous  instrumentality  in  the 
hands  of  inexperienced  or  incapable  per- 
sons. 

Savannah  Electric  Co.  v.  Wheeler,  128 
Ga.  550,  10  L.R.A.(N.S.)   1176,  68  S.  E.  38. 

It  is  the  duty  of  all  owners  of  automo- 
biles to  see  that  their  machines  are  driven 
by  competent  persons,  and  that  such  driv- 
ers are  persons  who  will  use  ordinary  care 
in  driving  a  machine;  otherwise  the  own- 
ers are  responsible. 

Salisbury  v.  Erie  R.  Co.  supra;  Tuller 
V.   Talbot,   23   111.   357,   76   Am,   Dec.   695; 


Note.  —  Autoniohiles :  liability  of  owner, 
%tpon  the  ground  of  dangerous  agency, 
or  of  negligence  in  intrusting  car  to 
incompetent  or  negligent  person,  for 
injuries  inflicted  while  latter  is  oper^ 
ating  car  for  his  oum  purposes. 

Generally,  as  to  liability  of  master  for  in- 
jury done  by  servant  to  third  person  in  use 
of  dangerous  agency,  other  than  automobile, 
placed  in  his  custody,  see  note  to  Galveston, 
H.  &  S.  A.  R.  Co.  V.  Currie,  10  L.R.A.(N.S.) 
367. 

Generally,  as  to  liability  of  owner  for  in- 
juries by  automobile  while  being  used  by  a 
servant  or  a  third  person  for  his  own  busi- 
ness or  pleasure,  see  notes  to  Christy  v.  El- 
liott, 1  L.R.A.(N.S.)  215;  Hayes  v.  Wilkins, 
9  L.R.A.(N.S.)  1035;  Jones  v.  Hoge,  14 
L.R.A.1916D. 


L.R.A.(N.S.)  216;  Danforth  v.  Fisher,  21 
L.R.A.(N.S.)  93;  Steffen  v.  McNaughton, 
26  L.R.A.(N.S.)  382;  Fleischer  v.  Durgin, 
33  L.R.A.(N.S.)  79;  Hartley  v.  Miller.  33 
L.R.A.(N.S.)  81;  Riley  v.  Roach,  37  L.R.A. 
(N.S.)  834;  and  Symington  v.  Sipes,  47 
L.R.A.(N.S.)  662. 

And  as  to  liability  where  automobile  is 
being  used  by  a  member  of  owner's  family, 
see  McNeal  v.  McKain,  41  L.R.A.(N.S.)  775, 
and  Birch  v.  Abercrombie,  50  L.R.A. (N.S.) 
59. 

As  to  who  is  responsible  for  negligence  of 
chauffeur  operating  a  leased  or  demonstrat- 
ing car,  see  notes  to  Gerretson  v.  Rambler 
Garage  Co.  40  L.R.A.(N.S,)  467;  Meyers  v. 
Tri-State  Automobile  Co.  44  L.R.A.(N.S.) 
113;  and  Forbes  v.  Reinman,  51  L.R.A. 
(N.S.)   1164. 


692 


IOWA  SUPREME  COURT. 


Lakin  v.  Oregon  P.  R.  Co.  16  Or.  220,  16 
Pac.  641;  Forbes  v.  Reinman,  112  Ark.  417, 
61  L.R.A;(N.S.)  1164,  166  S.  W.  563; 
Meyers  v.  Tri-State  Automobile  Co.  121 
Minn.  68,  44  L.R.A.(N.S.)  113,  140  N.  W. 
184. 
Mr.  Wiles  W.  Newby,  for  appellees: 
The  owners  of  the  automobile  were  not 
liable. 

Reynolds  v.  Buck,  127  Iowa,  601,  103  N. 
W.  946,  18  Am.  Neg.  Rep.  412;  Lotz  v.  Han- 
Ion,  10  Ann.  Cas.  731  and  notes,  217  Pa. 
339,  10  L.R.A.(N.S.)  202,  118  Am.  St.  Rep. 
922,  66  Atl.  625;  Ouellette  v.  Superior  Mo- 
tor &  Mach.  Works,  157  Wis.  531,  52  L.R.A. 
(N.S.)  299,  147  N.  W.  1014,  6  N.  C.  C.  A. 
357;  Mattei  v.  Gillies,  16  Ont.  L.  Rep.  558, 
21  Ann.  Cas.  970;   Hartley  v.  Miller,  165 


Mich.  116,  33  L.R.A.(N.S.)  81,  130  N.  W. 
336,  1  N.  C.  C.  A.  126;  Neff  y.  Brandeis,  91 
Neb.  11,  39  L.R.A.(N.S.)  933,  136  N.  W. 
232;  Danforth  v.  Fisher,  76  N.  H.  Ill,  21 
L.R.A.(N.S.)  93,  139  Am.  St  Rep.  670,  71 
Atl.  635;  (rerretson  v.  Rambler  Garage  Co. 
149  Wis.  528,  40  L.R.A.(N.S.)  460,  136 
N.   W.   186. 

An  automobile  is  not  per  ae  a  dangerous 
machine. 

Hartley  v.  Miller,  165  Mich.  116,  33 
L.R.A.(N.S.)  81,  130  N.  W  336,  1  N.  C 
C.  A,  126;  SteflFen  v  McNaughton,  142  Wis. 
49,  26  L.R.A.(N.S.)  382,  124  N.  W.  1016, 
19  Ann.  Cas-  1227;  Jones  v.  Hoge,  47  Wash. 
663,  14  L.R.A.(NS.)  216,  125  Am.  St.  Rep. 
915,  92  Pac  433. 


As  to  liability  of  owner  for  injury  inflicted 
by  car  while  being  run  by  one  to  whom  it  has 
been  intrusted  for  storage  or  repairs,  see  note 
to  Segler  v.  Callister,  51  L.R.A.(N.S  )   772. 

The  purpose  of  the  present  note  is  to  bring 
together  the  cases  passing  upon  the  liabil- 
ity of  the  owner  of  an  automobile  for  in- 
juries due  to  the  negligence  of  a  third  per- 
son who  is  running  the  car  for  his  own  pur- 
poses, and  not  for  any  purpose  of  the  owner, 
so  that  the  doctrine  of  respondeat  superior 
does  not  apply. 

There  are  three  different  classes  of  cases 
within  the  scope  of  the  note:  (1)  Cases 
where  the  car  was  taken  without  the  consent 
of  the  owner;  (2)  cases  where  the  owner  in- 
trusted the  car  to  a  competent  and  ordi- 
narily careful  person,  who,  however,  was 
negligent  on  the  particular  occasion;  (3) 
cases  where  the  owner  intrusted  the  car  to 
a  person  who  was  known  to  be  incompetent 
or  negligent,  or  not  known  to  be  competent 
or  careful. 

It  is  clear  that  in  the  first  class  of  cases 
there  is  no  ground  upon  which  the  owner 
may  be  held  responsible,  at  least  in  the  ab- 
sence of  any  negligence  on  his  part  in  guard- 
ing against  the  unauthorized  use  of  his  car. 

In  the  third  class  of  cases,  as  subsequent- 
ly shown,  there  is  a  tendency,  on  the  part 
of  the  later  cases  at  least,  to  hold  the  owner 
responsible  because  of  his  negligence  in  in- 
trusting the  car  to  a  person  known  to  be  in- 
competent or  negligent. 

In  nearly  all  the  cases  of  the  second  class 
the  liability  of  the  owner  has  been  denied. 
Cases  presenting  the  second  situation,  that 
is,  where  the  owner  permits  a  competent  and 
ordinarily  careful  person  to  use  the  car  for 
his  own  purposes,  and  the  latter  is  negligent 
on  the  particular  occasion,  are  very  numer- 
ous. In  most  of  these  cases,  however,  the 
question  has  turned  upon  some  phase  of  the 
doctrine  of  respondeat  superior.  As  shown 
in  the  notes  in  41  L.R.A.(N.S.)  775,  and  50 
L.R.A.(N.S.)  59,  already  referred  to,  some 
of  the  cases  have  extended  that  doctrine 
sufRciently  to  hold  the  owner  responsible  for 
an  injury  due  to  the  negligence  of  a  member 
of  his  own  family,  though  the  latter  was 
using  the  car  for  his  own  pleasure,  upon  the 
L..R,A.1916D. 


theory  that,  even  in  so  using  the  car,  he 
was  carrying  out  the  purpose  for  which  the 
car  was  purchased  and  kept;  and  it  would 
seem  that  that  theory  miglit  be  susceptible 
ol  extension  to  some  cases  where  the  person 
using  the  car  for  his  own  pleasure  was  an 
employee  of  the  owner,  and  not  a  member  of 
the  latter's  family.  As  previously  stated, 
however,  the  present  note  is  concerned  only 
with  the  question  of  the  owner's  liability 
when  the  doctrine  of  respondeat  superior  is 
inapplicable.  Comparatively  few  of  the 
cases  that  have  denied  the  liability  of  the 
owner  upon  the  ground  that  the  doctrine 
was  inapplicable  have  considered  the  possi- 
bility of  holding  him  liable  upon  the  theory 
of  dangerous  agency,  where  he  intrusted  the 
car  to  the  person  whose  negligence  caused 
the  injury. 

The  attempt  made  to  invoke  the  doctrine 
of  dangerous  agency  in  this  daes  of  cases 
has  met  with  but  little  favor.  In  view, 
however,  of  the  potentiality  of  high-powered 
automobiles  for  mischief,  and  the  growing 
and  increasing  danger  of  injury  to  innocent 
persons  through  the  negligence  or  incompe- 
tence of  financially  irresponsible  persons  to 
whom  cars  are  intrusted,  it  may  be  ques- 
tioned whether  the  courts,  or  at  least  the 
legislatures,  will  not  eventually  adopt  the 
position  that  the  owner  of  a  car  who  in- 
trusts it  to  another,  at  least  to  one  general- 
ly employed  or  authorized  by  him  to  run 
the  car,  shall  be  responsible  for  injuries  due 
to  the  latter's  negligence,  even  though  upon 
the  particular  occasion  he  was  running  the 
car  for  his  own  purposes. 

Under  the  present  state  of  authorities,  a 
pedestrian  injured  by  the  negligence  of  a 
person  other  than  the  owner,  driving  the 
car  on  the  highway  in  a  grossly  negligent 
and  reckless  manner,  frequently  finds  that 
he  is  remediless,  because,  although  the 
owner  of  the  car  is  financially  responsible, 
he  had  intrusted  it  for  the  particular  occa- 
sion to  a  person  financially  irresponsible. 
Moreover*  even  though  the  car  was  in  fact 
being  used  for  the  purpose  of  the  owner  on 
the  occasion  in  question,  the  present  rule 
offers  a  strong  inducement  for  perjury  on 
the  point. 


l^EUBHAND  V.  KRAFT. 
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Weaver,  J.,  delivered  the  opinion  of  the 
court: 

The  petition  alleges  that  the  defendants 
Leitzen  are  owners  of  a  garage  in  the  town 
of  Mapleton,  where  thej  keep  automobiles 
for  sale  and  hire,  and  hold  themselves  out 
to  the  public  as  being  engaged  in  that  busi- 
ness; that  in  pursuit  of  such  business  and 
occupation  they  let  for  hire  to  the  defend- 
ant Kraft  a  Ford  automobile,  knowing  at 
the  time  that  Kraft  would  himself  run  and 
operate  the  car,  And  was  intending  to  drive 
it  to  the  town  of  Ute,  where  there  was  to 
be  a  large  gathering  of  people  attending  a 
carnival  of  sports.  It  further  alleges  that 
the  Leitzens  well  knew  that  an  automobile 
driven  by  an  unskilled  driver,  or  by  one  no* 
familiar  with  a  car  of  that  pattern,  was  a 


dangerous  machine  to  be  driven  among 
crowds ;  that  said  defendants  were  informed 
that  Kraft  had  no  knowledge  of  the  inechan- 
ism  of  a  Ford  car,  and  in  fact  had  never 
driven  one,  yet,  knowing  these  facts  and 
the  danger  attending  his  use  of  said  car, 
they  carelessly  and  negligently  let  the  car 
to  said  Kraft  for  the  purposes  above  men- 
tioned. It  is  farther  alleged  that  plaintiff 
was  a  spectator,  with  others,  at  the  car- 
nival in  Ute,  and  in  the  exercise  of  reason- 
able care  on  his  part  he  was  struck  and  se- 
verely injured  by  said  Ford  car  being  then 
and  there  operated  by  said  Kraft  without 
due  skill  and  care,  as  he  was  being  per- 
mitted to  do  through  the  negligence  of  the 
defendants  Leitzen.  For  the  injury  thus  sus- 
tained he  demands  judgment  for  the  recov- 


It  is  not  apparent  that  a  rule  holding,  the 
owner  of  an  automobile  liable  for  the  neg- 
ligence of  the  person  to  whom  he  intrusts 
the  car,  at  least  a  person  generally  em- 
ployed or  authorized  to  use  the  car, 
although  upon  the  particular  occasion  he 
is  using  it  for  his  own  purposes,  would  in- 
volve any  essential  injustice,  or  at  least  in- 
justice comparable  to  that  which  the  in- 
jured person  frequently  suffers  under  the 
present  state  of  authorities.  The  owner 
may  protect  himself  against  the  increased 
liability,  either  by  refusing  to  lend  the  car 
or  by  taking  out  insurance  against  liabil- 
ity from  this  source. 

it  may  be  noted  in  this  connection  that 
the  statute  which  in  Daugherty  v.  Thomas, 
45  L.R.A.(N.S.)  699,  was  held  contrary  to 
the  due  process  and  equal  protection  clause 
of  the  Constitution,  purported  to  render  the 
owner  liable  for  injuries  to  strangers 
though  the  car  was  being  used  without  his 
knowledge  or  consent,  and  th|tt  the  refusal, 
in  the  subsequent  cases  cited  in  the  note  to 
that  case,  to  apply  the  statute  so  as  to  hold 
the  owner  liable  when  he  permitted  the  car 
to  be  taken,  seems  to  have  been  due  to  the 
inability  to  separate  the  valid  from  the  in- 
valid portion  of  the  statute. 

It  seems  contrary  to  public  policy  to  per- 
mit the  owner  of  a  car,  when  sued  for  an 
injury  inflicted  by  the  negligence  of  his 
chauffeur,  to  escape  liability  by  merely 
showing  that,  while  the  car  was  on  the  high- 
way with  his  consent,  it  was  being  used  on 
the  particular  occasion  for  the  pleasure  of 
the  chauffeur,  a  financially  irresponsible 
person,  and  for  no  purpose  of  the  owner*si 
As  suggested  in  a  forcible  opinion  by 
Spencer,  J.,  in  Ingraham  v.  Stockamore,  63 
Misc.  114,  118  N.  Y.  Supp.  399,  infra,  hold- 
ing the  owner  liable  in  such  circumstances, 
the  court  is  not  limited  to  the  rules  appli- 
cable to  horses,  sailboats,  and  motor 
launches;  but  "must  make  use  of  the  rule 
which  meets  the  condition,  and  if  there 
exists  no  rule  applicable,  then  it  must  pro- 
mulgate one  that  will  be  appli(*able." 

The  great  weight  of  authority,  however, 
has  refused  to  hold  the  owner  of  an  automo- 
bile liable  for  injuries  sustained  while  it  is 
L.R.A.1915D. 


being  used  by  another  for  his  own  pur- 
poses, on  the  theory  that  such  a  machine  is 
a  dangerous  agency,  and  have  in  general  al- 
lowed recovery  only  in  cases  where  the  cir- 
cumstances were  such  as  to  bring  the  case 
within  the  principle  of  re8p<md0at  su- 
perior. 

In  accord  with  the  forgoing  statement, 
in  the  following  cases  it  was  held  that  an 
automobile  is  not  a  dangerous  instrumental- 
ity to  be  classed  with  locomotives,  fero- 
cious animals,  etc.,  and  that  the  owners  of 
such  machines  are  not  liable  on  the  theory 
of  dangerous  agency  for  injuries  occurring 
while  they  are  being  used  by  third  persons 
for  their  own  purposes,  either  with  or  with- 
out the  owners'  consent:  Hartley  v.  Miller, 
166  Mich.  116,  33  L.R.A.(N.S.)  81,  130  N. 
W.  336,  1  N.  C.  O.  A.  126  (car  being  used 
by  borrower  who  was  accompanied  by 
owner) ;  Cunningham  v.  Castle,  127  App. 
Div.  680,  111  N.  Y.  Supp.  1067  (chauffeur 
using  for  own  pleasure  with  owner's  con- 
sent); Linville  v.  Nissen,  162  N.  C.  96, 
77  S.  E.  1096  (use  by  owner's  son  with 
former's  consent) ;  Fielder  v.  Davison,  139 
6a.  609,  77  S.  E.  618  (use  by  chauffeur 
without  owner's  consent) ;  Tyler  v.  Stephan, 
—  Ky.  — ,  174  S.  W.  790  (use  of  machine 
by  chauffeur  without  owner's  consent) ; 
Slater  v.  Advance  Thresher  Co.  97  Minn. 
305,  6  L.R.A.(N.S.)  598,  107  N.  W.  133 
(use  for  his  own  purposes  of  automobile 
furnished  general  manager  in  defendant's 
business)  ;  Danforth  v.  Fisher,  75  N.  H. 
Ill,  21  L.R.A.(N.S.)  93,  139  Am.  St.  Rep. 
670,  71  Atl.  536  (use  by  chauffeur  for  his 
own  purposes  without  owner's  consent) ; 
Steffen  v.  McNaughton,  142  Wis.  49,  26 
L.R.A.(N.S.)  382,  124  N.  W.  1016,  19  Ann. 
Cas.  1227  (car  being  used  by  owner's  chauf- 
feur  without  his  knowledge  or  permission). 

And  this  principle  was  adopted  in  Good- 
man V.  Wilson,  129  Tenn.  464,  61  L.R.A. 
(N.S.)  1116,  166  S.  W.  752,  involving  the 
liability  of  one  joint  owner  for  an  injury 
occurring  while  the  automobile  was  on  the 
way  to  tlie  office  of  the  other  joint  owner 
in  charge  of  a  chauffeur  hired  by  the  joint 
owners. 

The   court   in   Tyler  v.   Stephan,   supra. 
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ery  of  damages  from  all  the  defendants.  The 
defendants  admit  the  keeping  of  a  garage 
by  the  Leitzens;  that  they  let  a  Ford  au- 
tomobile to  Kraft,  and  knew  that  he  in- 
tended to  use  it  in  taking  his  family  to  the 
carnival  at  Ute.  They  admit,  also,  that 
plaintiff  was  injured  by  a  wire,  which  was 
accidentally  struck  by  said  car  while  being 
operated  by  Kraft,  but  they  each  and  all 
deny  any  negUgence  on  their  part  with  re- 
spect to  the  use  of  said  car  or  to  the  injury 
suffered  by  plaintiff.  The  evidence,  so  far 
as  material  to  the  appeal,  tends  to  show 
that  Kraft  was  accustomed  to  operate  au- 
tomobiles, but  had  no  previous  experience 
with  a  Ford  car.  At  the  time  he  hired  this 
car  one  of  the  defendants  got  into  the  car 
with  Kraft  and  backed  the  car  out  of  the  gar- 


age and  ^ve  him  some  instruction  or  direc- 
tion as  to  its  use.  Kraft  then  drove  the  car  to 
the  vicinity  of  another  garage  or  shop, 
where  he  was  further  instructed  as  to  the 
manner  of  operating  a  Ford.  He  then  drove 
to  Ute,  and  while  there,  operating  it  in  a 
manner  which  a  jury  might  properly  find 
to  have  been  negligent,  caused  the  injury  to 
plaintiff.  Plaintiff  having  made  this  show- 
ing and  rested  his  case,  the  court  sustained 
the.  motion  of  the  defendants  Leitzcn  for  a 
directed  verdict  in  their  favor.  The  plain- 
tiff appeals. 

1.  In  argument  for  appellant  counsel  con- 
tends that  one  who  lets  an  automobile  for 
hire  is  responsible  for  the  proper  skill  and 
caxe  of  the  person  to  whom  he  intrusts  it. 
In  support  of  this  position  we  are  cited  to 


said:  "The  rule  of  law  applicable  to  the 
care  and  protection  of  dangerous  instru- 
mentalities does  not  apply.  That  rule  re- 
quires the  master  to  e:Kercise  a  proper  de- 
gree of  care  to  guard,  control,  and  protect 
dangerous  instrumentalities  owned  or  oper- 
ated by  him,  and  to  respond  in  damages  for 
an  injury  incurred  by  reason  of  the  im- 
proper use  of  such  an  instrumentality  by 
a  servant,  though  not  then  engaged  in  the 
performance  of  his  duties.  The  principle 
on  which  liability  is  founded  in  such  cases 
is  the  failure  of  the  master  properly  to  keep 
within  his  control  such  dangerous  agencies. 
Manifestly,  an  automobile,  which  becomes 
dangerous  only  when  negligently  operated, 
cannot  properly  be  placed  in  the  same  cate- 
gory with  locomotives,  dynamite,  and  fero- 
cious animals.  Consequently,  the  courts 
have  generally  rejected  this  ground  of  lia- 
bility." 

And  in  Symington  v.  Sipes,  121  Md.  313, 
47  L.R.A.(N.S.)  662,  88  Atl.  134,  where  an 
injury  occurred  while  the  owner's  chauffeur 
was  using  the  automobile  for  his  own  pleas- 
ure without  the  owner's  consent,  the  court 
remarked  that  it  had  been  the  contention 
in  a  number  of  cases  that  an  automobile 
was  a  dangerous  agency,  and  that  a  master 
who  trusts  such  a  machine  to  his  servant 
for  use  on  the  highway  is  chargeable  for  in- 
juries resulting  from  the  servant's  negli- 
gence, but  that  this  theory  had  been  uni- 
versally rejected. 

And  it  was  stated  in  McNeal  v.  McKain, 
33  Okla.  449,  41  L.R.A.(N,S.)  776,  126 
Pac.  742,  where  an  automobile  was  being 
used  by  the  owner's  son  for  his  own  pleas- 
ure with  the  owner's  consent,  that  an  auto- 
mobile is  not  a  dangerous  agency,  and  that 
the  rules  that  apply  at  common  law  as  to 
servants  in  charge  of  vehicles  belonging  to 
the  master  are  applicable  to  chauffeurs  or 
persons  in  charge  of  motor  cars  of  the 
master. 

While  the  subject  of  dangerous  instru- 
mentality was  not  mentioned  in  Maher  v. 
Benedict,  123  App.  Div.  579,  108  N.  Y. 
Supp.  228,  it  was  held  that  no  liability  at- 
tached to  the  owner  of  an  automobile  for 
an  injury  which  occurred  while  his  twenty- ' 
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year-old  son  was  using  it,  by  reason  of  his 
ownership  of  the  car  or  of  the  fact  that  he 
permitted  his  son  to  drive  it  whenever  he 
wished. 

And  in  Freibaum  v.  Brady,  143  App.  Div. 
220,  128  N.  Y.  Supp.  121,  where  the  defend- 
ant's car  had  been  loaned,  no  direct  refer- 
ence was  made  to  dangerous  agency,  but  it 
was  held  that  an  owner  of  an  automobile 
could  not  be  held  liable  simply  because  he 
owned  the  car. 

There  was  held  to  be  no  cause  of  action 
stated  in  Doran  v.  Thomsen,  74  N.  J.  L.  445» 
66  Atl.  897,  reversed  on  another  ground  in 
76  N.  J.  L.  754,  19  L.R.A.(N.S.)  335,  131 
Am.  St.  Rep.  677,  71  Atl.  296,  where  it  was 
alleged  that  the  defendant  owned  an  auto- 
mobile capable  of  being  run  at  a  speed  of  60 
miles  an  nour  on  the  highwav,  and  that  he 
negligently  consented  and  allowed  it  to  be 
run  along  the  highway  at  a  speed  of  60 
miles  an  hour  by  an  inexperienced  person, 
by  reason  of  which  it  ran  o\'er  and  injured 
the  plaintiff,  the  court  remarking  that  the 
count  was  apparently  based  upon  the  er- 
roneous assumption  that  because  the  de- 
fendant loaned  his  automobile  to  someone 
over  whom  he  had  no  direction  or  control 
at  the  time  of  the  accident,  he  should  be 
held  liable  for  the  mere  loaning,  but  that 
no  liability  attached  to  him  by  reason  of 
this  fact,  unless  it  was  being  used  in  the 
owner's  business  at  the  time  of  the  accident. 

In  another  case  it  was  held  that,  although 
a  chauffeur  employed  by  the  owner  of  an 
automobile  is  not  a  competent  and  careful 
operator  of  such  machines,  the  owner  will 
not  be  liable  on  the  theory  that  an  auto- 
mobile is  a  dangerous  agency,  for  aji  injury 
resulting  from  the  chauffeur's  negligence 
while  he  is  using  his  employer's  car,  which 
he  has  taken  from  the  garage  where  it  is 
kept  without  the  owner's  knowledge  or  per- 
mission for  his  own  purposes.  Jones  v. 
Hoge,  47  Wash.  663,  14  L.R.A.(N.S.)  216, 
125  Am.  St.  Rep.  915,  92  Pac.  433. 

And  in  Lewis  v.  Amorous,  3  Ga.  App.  50» 
59  S.  £.  338,  it  was  held  that  an  automo- 
bile was  not  a  dangerous  agency,  and  that 
the  owner  of  such  a  machine,  or  the  pro- 
prietors of  a  garage  where  it  was  kept,  were 
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certain  EngliBh  cases  where  the  owner  of 
a  cab  is  held  liable  for  injuries  resulting 
from  the  negligence  of  the  driver.  But  such 
cases  are  parallel  neither  in  fact  nor  in 
principle  with  the  one  now  before  us.  The 
proprietor  of  a  cab  or  hack  stand  lets  his 
carriages  supplied  with  drivers  of  his  own 
selection  and  in  his  own  employment.  While 
to  a  certain  extent  the  driver  under  such 
circumstances  becomes  the  servant  of  the 
hirer,  he  does  not  cease  to  be  the  servant 
and  representative  of  the  cab  owner  so  far 
as  the  immediate  care  and  management  of 
the  carriage  and  its  motive  power  is  con- 
cerned, and  ifj  by  his  careless  or  reckless 
driving,  a  collision  occurs  upon  the  street, 
and  a  third  person  is  thereby  injured  with- 
out fault  on  his  own  part,  the  owner  is  very 


reasonably  and  properly  held  to  respond 
in  damages.  But  the  owner  of  a  livery 
stable  or  garage  making  a  business  of  let- 
ting teams  or  carriages  or  motor  cars  to 
customers  who  propose  and  expect  to  do 
their  own  driving  has  never  been  held  to 
any  such  rule  of  responsibility  by  any  court, 
so  far  as  the  precedents  have  been  called 
to  our  attention,  and  we  think  there  is  no 
general  rule  or  principle  necessitating  such 
conclusion.  Cases  may  be  imagined,  per- 
haps, where  an  owner  recklessly  lets  his 
spirited  team  or  his  automobile  to  an  im- 
mature child,  or  to  a  person  who  is  intoxi- 
cated or  otherwise  manifestly  incompetent 
to  manage  or  control  it,  with  the  natural 
result  of  a  collision  upon  the  public  street 
and  consequent  injury  to  others.     It  may 


not  liable  for  an  aecident  resulting  from 
its  negligent  operation  by  a  conscious  per- 
son who  had  reached  the  age  of  discretion 
who  took  the  car  from  the  garage.  With 
reference  to  leaving  the  machine  where  an- 
other could  obtain  possession  of  it,  the  court 
said:  "While  it  is  alleged  that  the  defend- 
ants left  the  automobik  where  opportunity 
to  take  and  operate  it  was  given  to  a  per- 
son inexperienced  in  the  operation  of  the 
machine,  yet  this  is  very  different  from 
alleging,  as  is  necessary  even  under  the 
theory  of  the  turntable  and  other  at- 
tractive-nuisance cases,  that  the  defendant 
left  the  automobile  where  opportunity  to 
operate  it  was  given  to  a  person  whose 
mental  incapaci^  and  indiscretion  were 
such  that  he  would  be  attracted  to  inter- 
fere with  it,  and  would  not  know  bett» 
than  to  trespass  upon  it.  Even  if  we  could 
for  a  moment  concede  (as  in  all  common 
sense  we  cannot)  that  it  would  be  negligent 
for  a  person  to  leave  an  automobile  in  a 
shop  or  garage  without  chaining  it  down  or 
locking  it  in,  still  when  the  injury  which 
actually  happens  is  directly  resultant  from 
the  immediate  negligence  of  a  c(mscious, 
efficient,  and  responsible  actor,  with  whose 
conduct  the  former  is  in  nowise  bound  by 
any  privity,  the  leaving  of  the  machine  un- 
guarded is  not  the  proximate  cause  of  the 
injury." 

In  some  cases,  as  observed  in  the  intro- 
ductory statement,  the  view  has  been  taken 
that  an  automobile,  although  not  a  danger- 
ous instrumentality  per  se,  has  such  propen- 
sities for  doing  damage  when  carelessly  op- 
erated that  the  owner  may  beeome  liable  in 
case  he  intrusts  it  to  an  incompetent  person. 

Thus,  in  Parker  v.  Wilson,  179  Ala.  361, 
43  L.R.A.(N.S,)  87,  60  So.  150,  it  was  held 
that  the  training  needed  for  the  operation 
of  automobiles  should  impose  upon  owners 
a  special  degree  of  care  in  the  selection  of 
drivers,  but  that  no  liability  attaches  to  the 
owner  for  an  injury  which  occurs  while  his 
automobile  is  being  operated  by  another  on 
the  ground  of  dangerous  agency,  where  the 
one  to  whom  it  was  intrust^  was  competent. 
The  court  said:  '* Automobiles  are  not  to 
be  classed  with  such  highly  dangerous 
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agencies  as  dynamite  or  savage  animals. 
They  are  not  dangerous  per  Be.  Prudently 
driven,  they  are  safer  than  the  horse-drawn 
vehicle.  But  the  special  training  needed 
for  their  operation,  though  simple  and 
easily  acquired,  as  well  as  the  temptation 
to  speed,  which  they  constantly  present, 
should  impose  upon  owners  a  special  degree 
of  care  in  the  selection  of  experienced  and 
judgmatic  drivers  for  them.  No  doubt, 
liability  will  arise  where  the  owner  in- 
trusts a  machine  of  such  dangerous 
potentialities  to  the  hands  of  an  inexperi- 
enced or  incompetent  person,  whether  child 
or  servant.  In  the  case  of  a  mere  permis- 
sive use,  the  liability  of  the  owner  would 
rest,  not  alone  upon  the  fact  of  ownership, 
but  upon  the  combined  negligence  of  the 
owner  and  the  driver,  negligence  of  the  one 
in  intrusting  the  machine  to  an  in- 
competent driver,  of  the  other  in  its  opera- 
tion." 

In  Daily  v.  Maxwell,  162  Mo.  App.  415, 
133  S.  W.  351,  where  a  recovery  was  sought 
against  the  owner  of  an  automobile  for  an 
injury  inflicted  while  it  was  being  used  by 
his  son  with  the  owner's  consent,  the  evi- 
dence which,  among  other  things,  showed 
that  the  operator  was  but  sixteen  years  old, 
was  held  to  support  a  charge  that  the  own- 
er of  the  machine  negligently  suffered  it 
to  be  operated  by  an  incompetent  driver, 
and  thereby  converted  it  into  a  dangerous 
instrumentality.  The  court  said:  "No  one 
can  deny  that  an  automobile  in  the  hands 
of  a  careless  and  incompetent  driver  would 
be  a  dangerous  machine  to  tiirn  loose  on 
busy  streets,  and  would  constitute  a  menace 
to  travelers.  The  owner  of  a  car  must  exer- 
cise reasonable  care  in  the  selection  of  a 
chauffeur,  and,  failing  in  this,  will  be  held 
liable  for  the  consequences  of  his  own  negli- 
gence in  sending  out  his  car  in  charge  of 
an  incompetent  operator.  Boys  are  very 
apt  at  learning  how  to  run  vehicles  of  all 
sorts — ^more  apt  than  men — and  the  evi- 
dence before  us  is  all  to  the  effect  that 
Ernest  was  a  bright  boy  and  careful,  too, 
for  one  of  his  years.  But  he  was  only  a 
boy,  and  the  jury  were  entitled  to  say,  from 
the  mere  fact  that  he  was  only  sixteen  years 
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well  be  that  under  such  circumstances  the 
owner  would  be  held  liable  in  damages,  not 
because  the  hirer  is  his  servant,  or  be- 
cause as  owner  he  is  required  to  vouch  to 
the  public  for  the  competency  of  all  persons 
to  whom  he  maj  let  His  teams  or  his  cars 


for  hire,  but  because  he  knew  the  incom- 
petency of  this  particular  driver  and  the 
imminent  peril  to  which  he  thereby  exposed 
others  who  were  in  the  lawful  use  of  the 
streets,  and  as  a  person  of  ordinary  pru- 
dence should  have  refrained  from  so  doing. 


old,  that  he  lacked  judgment,  discretion, 
and  care  to  be  expected  of  a  mature  person, 
and  which  was  essential  to  the  proper  and 
careful  operation  of  a  vehicle  so  powerful 
as  an  automobile." 

It  was  held  in  this  case,  however,  to 
be  reversible  error  to  instruct  that  an 
automobile  "when  run  upon  the  public 
highway  is  considered  a  dangerous  ap- 
pliance as  a  matter  of  law,"  the  court 
remarking:  ''When  carefully  handled,  it 
is  not  dangerous  either  to  its  pas- 
sengers or  to  other  persons  usins  the 
public  highways  who  are  themselves  m  the 
exercise  of  reasonable  care.  Its  great  ca- 
pacity and  power  endow  it  with  dangerous 
possibilities,  but  human  agency — wanton  or 
negligent  agency — must  call  them  into  play. 
It  would  seem  paradoxical  to  say  in  one 
breath  that  an  automobile  is  a  lawful  vehi- 
cle, and  in  the  next  that  it  is  dangerous 
per  «e,  as  dynamite  or  a  locomotive  or  a 
mad  bull  are  dangerous.  If  it  belonged  to 
the  latter  class,  the  rules  of  the  common 
law  would  not  permit  its  presence  on  public 
highways  for  genera]  use.  So  far  as  we  are 
advised,  the  authorities  are  all  one  way  on 
this  question." 

In  Lynde  v.  Browning,  2  Tenn.  C.  C.  A. 
262,  the  court  stated  that,  although  auto- 
mobiles were  not  dangerous  agencies  in  such 
a  sense  as  to  make  the  owners  absolutely 
responsible  for  all  damage  occasioned  by 
collision  in  whosever  hands  they  might  be, 
yet  in  view  of  their  propensities  the  most 
stringent  regulations  should  be  applied,  and 
that  a  very  high  degree  of  responsibility 
rests  upon  owners,  both  as  to  their  opera- 
tion and  in  the  selection  of  parties  to  whom 
they  intrust  them.  The  owner  in  this  case 
was  held  liable  on  the  ground  of  agency, 
for  an  injury  inflicted  while  his  car  was 
being  operated  by  his  son  for  the  latter's 
pleasure  with  the  father's  consent. 

In  Allen  v.  Bland,  —  Tex.  Civ.  App.  — , 
168  S.  W.  35,  where  an  action  was  brought 
against  the  owner  of  a  car  which  was  being 
used  with  his  consent  by  his  son  when  an 
accident  occurred,  the  court  held  that  an 
automobile  is  not  a  dangerous  appliance  as 
a  matter  of  law,  but  stated  that  it  was  not 
willing  to  hold  that  a  powerful  heavy  ma- 
chine in  the  hands  of  an  85 -pound  boy  not 
yet  in  his  teens,  speeding  along  the  streets 
of  a  populous  town,  might  not  become  a 
menace  to  the  lives  of  persons  using  the 
streets. 

It  was  held  in  this  case  that  the  issue  of 
negligence  was  presented  in  as  favorable  a 
light  as  the  defendants  were  entitled  to 
have  it,  by  an  instruction  in  effect  that,  in 
order  to  render  the  parent  liable  for  the 
son's  negligence,  it  must  appear  that  he 
might  reasonably  have  anticipated  the  in- 
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jury  as  a  consequence  of  permitting  the 
child  to  drive  the  car,  and  that  the  defend- 
ant's negligence  made  it  possible  for  the 
child  to  cause  the  injury,  and  by  another 
instruction  to  the  effect  that  if  the  owner 
permitted  the  boy  to  drive  the  car,  and, 
because  of  the  latter's  inexperience  and 
want  of  fitness  and  ability  to  run  such  a 
car,  he  should  have  anticipated  that  danger 
and  injury  were  likely  to  result  to  others, 
and  if  the  operator  failed  to  exercise  ordi- 
nary care  to  prevent  injury  to  the  plain- 
tiff, and  the  owner's  acts  in  permitting  him 
to  have  and  run  the  car  were  negligent,  and 
the  negligence  of  both  defendants  was  the 
proximate  cause  of  the  plaintiff's  injury, — 
the  owner  would  be  liable.     Ibid. 

The  general  holding  was  not  followed 
in  Ingraham  v.  Stockamore,  63  Misc.  114, 
118  N.  Y.  Supp.  399.  It  was  there  held  that 
an  automobile  is  a  dangerous  machine, 
and,  while  it  was  recognized  that  the  owner 
would  not  be  liable  for  an  injury  resulting 
while  it  was  being  used  by  another  with- 
out the  owner's  consent,  yet  it  was  held 
that  the  owner  was  liable  for  an  injury 
which  occurred  while  his  car  was  being 
used  by  his  chauffeur  for  the  latter's 
pleasure  with  his  consent.  The  court  said: 
"An  automobile  being  a  dangerous  machine, 
its  owner  should  be  held  responsible  for  the 
manner  in  which  it  is  used;  and  his  lia- 
bility should  extend  to  its  use  by  anyone 
with  his  consent.  He  may  not  deliver  it 
over  to  anyone  he  pleases  and  not  be  re- 
sponsible for  the  consequences.  The  learned 
justice,  in  the  prevailing  opinion  in  Cun- 
ningham V.  Castle,  127  App.  Div.  680,  111 
N.  Y.  Supp.  1057,  says:  'It  may  be  that 
it  would  be  wise  and  in  the  public  interests 
that  responsibility  for  an  accident  caused 
by  an  automobile  should  be  fixed  to  the 
owner  thereof  irrespective  of  the  person 
driving  it,  but  the  law  does  not  so  provide.' 
I  do  not  think  so  stringent  a  rule  is  neces- 
sary. In  cases  where  an  automobile  is  used 
without  the  consent  of  its  owner,  the  latter 
should  not  be  responsible;  but  in  those  cases 
where  an  automobile  is  operated  on  the 
highway  with  the  consent  of  the  owner,  he 
should  be  responsible." 

It  has  been  held  that  the  owner  of  an 
electric  truck  cannot  be  held  liable  on  the 
theory  of  dangerous  agency,  for  damage 
done  by  the  truck,  which  was  started  by 
boys  while  it  was  standing  unattended  for 
a  short  time  with  brakes  set  and  everything 
done  that  could  be  short  of  dismantling  it, 
to  render  it  inert,  since  the  rules  of  law 
applicable  to  dangerous  instrumentalities  do 
not  apply.  Vincent  v.  Crandall  &  G.  Co.  131 
App.  Div.  200,  116  N.  Y.  Supp.  600.  And  to 
the  same  effect  is  Berman  v.  Schultz,  84  N. 
Y.  Supp.  292.  J.  T.  W. 
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Kothing  of  tliia  manifest  want  of  prudence 
i;^  shown  in  this  ci^se  now  under  considera- 
tion. Exafty  the  hirer,  is  shown  to  have 
been  a  man  accustomed  to  the  use  of  auto- 
mobiles. True,  he  had  not  before  used  a 
Ford  car,  but  he  had  operated  several 
others,  and  with  the  explanation  and  in- 
struction which  it  is  conceded  he  received 
concerning  the  manner  of  handling  this  car, 
we  are  disposed  to  hold  that  defendants 
cannot  be  charged  with  any  failure  of  duty 
to  the  plaintiff  or  to  the  public  in  per- 
mitting him  to  drive  it.  To  say  otherwise 
and  hold  with  plaintiff's  contention  would 
be  to  extend  the  law  of  liability  for  negli- 
gence to  an  unprecedented  degree,  and  to 
place  a  ruinous  burden  upon  the  business 
of  letting  vehicles  for  hire. 

Our  attention  is  also  called  to  the  case 
of  Tuller  v.  Talbott,  23  111.  367,  76  Am. 
Dec.  695,  where  the  driver  of  a  stagecoach 
placed  the  reins  in  the  hands  of  a  passenger 
by  whose  negligence  another  passenger  in 
the  coach  was  injured,  and  the  owner  wsjb 
held  to  respond  in  damages.  This  and  other 
similar  cases  cited  are  to  be  classed  with 
the  English  precedents  above  referred  to, 
and  are  not  here  in  point.  The  owner  of 
the  stage  lin6  was  a  common  carrier  of 
passengers.  The  passenger  who  was  Injured 
had  no  control  over  the  driver.  The  owner 
was  in  duty  bound  to  protect  the  passenger 
against  the  negligence  of  the  servant,  and 
the  act  of  the  servant  in  passing  the  reins 
to  a  third  person  was  in  legal  effect  the 
act  of  the  owner,  who  thereby  became  re- 
sponsible for  the  negligence  of  the  substi- 
tuted driver.  The  defendants  in  this  case 
were  not  carriers.  They  let  their  vehicles 
for  hire,  assuming  no  responsibility  for 
negligence  or  recklessness  of  the  hirer,  save, 
perlia]>9,  under  exeeptional  circumstances 
such  as  we  have  already  adverted  to.  In 
the  absence  of  evident  unfitness  of  a  cus- 
tomer applying  for  a  vehicle,  we  see  no 
reason  why  the  owner  should  be  held  to 
make  an  investigation  into  his  qualifica- 
tions as  a  driver. 

II.  It  is  next  said  that  an  automobile  is 
of  such  character  that  while,  perhaps,  not 
per  86  a  dangerous  instrument,  it  may 
easily  become  such,  and  the  owner  is  there- 
fore bound  to  the  exercise  of  greater  care 
than  would  be  required  were  there  less  dan- 
ger in  its  operation.  There  is  more  or  less 
danger  in  the  use  of  vehicles  of  any  kind. 
The  motor  cycle,  the  bicycle,  the  stagecoach, 
the  ordinary  carriage  drawn  by  horses,  all 
have  their  possib'lities  of  peril,  and  there 
is  room  for  difference  of  opinion  concern- 
ing the  various  degrees  of  danger  to  be  ap- 
prehended therefrom.  The  great  body  of 
those  who  use  the  various  instrumentalities 
of  travel  are  persons  of  ordinary  prudence, 
L,R.A.19i5D. 


while  the  incompetent  or  negligent  is  the 
exception.  The  fact  that  here  and  there  a 
driver  carelessly  or  recklessly  converts  his 
vehicle  into  an  engine  of  injury  or  destruc- 
tion to  others  is  not  a  sufficient  reason  for 
requiring  the  owner  of  such  vehicles  for 
hire  to  test  and  ascertain  the  competency 
and  skill  of  every  customer  before  intrust- 
ing him  with  the  custody  of  a  car. 

Nor  is  there  any  likeness,  as  counsel 
seems  to  think,  between  this  case  and  that 
of  the  livery  stable  keeper  who  wilfully 
lets  for  hire  an  animal  he  knows  to  be 
vicious  or  dangerous.  If  the  car  in  this 
case  was  defective  in  some  respect,  which 
rendered  it  incapable  of  control  or  made  it 
a  source  of  special  danger,  and  defendants 
ha4  allowed  it  to  go  out  in  that  condition 
and  thereby  plaintiff  had  been  injured,  a 
very  different  question  would  be  presented. 
But  BO  far  as  shown  the  ear  was  in  per- 
fect condition,  and  the  sole  cause  of  plain- 
tiff's injury  was  the  carelessness  or  forget- 
fulness  of  Krait,  who,  in  an  emergency, 
threw  a  lever  the  wrong  way,  thereby  caus- 
ing &  sudden  acceleration  of  speed  instead 
of  checking  it  as  he  intended.  Had  he 
been  driving  a  hired  team  and  in  some  way 
had  heedlessly  got  the  reins  crossed  in  his 
hands,  thereby  running  over  and  injuring 
the  plaintiff,  counsel  would  hardly  advise 
his  client  that  the  owner  of  the  outfit  was 
liable  in  damages  for  the  hirer's  n^ligence. 
The  fact  that  the  vehicle  in  this  case  hap- 
pens to  have  been  an  auto  ear  instead  of  a 
horse  and  buggy  or  a  coach  and  four  calls 
for  the  application  of  no  different  rule. 

The  testimony  In  the  case  discloses  no 
cause  of  action  against  the  appellees,  and 
the  judgment  below  is  therefore  affirmed. 

Deemer,  Ch.  J.,  and  Erans  and  Preston, 
JJ.,  concur. 


KENTUCKY  COURT  OF  APPEAIjS. 

LORETTA  B.  GIBSON,  Appt., 

V. 

WESTERN  A  SOUTHERN  LIFE  INSUR- 
ANCE COMPANY  et  al. 

(161  Ky.  810,  171  S.  W.  390.) 

Tax  —  payment  by  stranger  —  agree- 
ment for  subrogation  —  effect. 

In  the  absence  of  a  statute  permitting  tax 
officials   to   assign   tax   claims,   a  property 

Note.  —  Right  of  one  who  voluntarily 
advances  money  to  pay  the  taxes  wi 
property  of  another  to  he  subrogated 
to  the  rights  of  the  public. 

As  to  the  right  of  one  advancing  money  to 
pay  off  a  lien  or  encumbrance,  upon  security 
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owner  cannot  by  contract  confer  a  right  of 
subrogation  to  the  claims  of  the  public  upon 
a  stranger  who  pays  his  taxes  at  his  re- 
quest, which  will  preserve  a  lien  superior  to 
that  of  existing  mortgages  on  the  property, 
although  the  tax  collector  attempted  to  pre- 
serve Sie  lien  by  an  assignment  on  the  tax 
books. 

(December  18,  1914.) 

APPEAL  by  petitioner  from  a  judgment 
of  the  Criminal,  Common  Law,  and 
Equity  Division  of  the  Circuit  Court  for 
Kenton  County,  dismissing  a  petition  filed 
to  obtain  subrogation  to  the  liens  of  the 


city,  county,  and  state  for  taxes  paid  by 
petitioner,  and  to  have  her  lien  adjudged 
superior  to  those  of  existing  mortgages  on 
the  property.     AflBrmed. 

The  facts  are  stated  in  the  CommiBsion- 
er's  opinion. 

Mr.  A.  E.  Strlcklett,  for  appellant : 

Petitioner  is  not  a  stranger,  intermeddler, 
or  a  volunteer,  because  the  taxes  upon  the 
parcels  of  real  estate  were  paid  at  the  in- 
stance of  the  owner  of  the  property,  and  in- 
ured to  the  benefit  of  the  mortgagees,  there- 
by removing  her  from  the  rule  of  a  mere 
volunteer,    stranger,   or   intermeddler. 

Wilkins  v.  Gibson,  113  Ga.  31,  84  Am.  St 


which  proves  defective,  to  be  subrogated  to 
such  lien  or  encumbrance,  see  notes  in  5 
L.R.A.(N.S.)  838,  46  L.R.A.(N.S.)  1049; 
and  50L.R.A.(N.S.)  489. 

As  to  right  of  surety  to  be  subrogated  to 
priority  of  state  or  United  States  in  pay- 
ment from  assets  of  debtor,  see  note  in  29 
L.R.A.  240,  248. 

And  generally  as  to  right  of  one  paying 
stranger's  debt  to  be  subrogated  to  the  right 
of  the  creditor,  see  notes  in  23  L.R.A.  124, 
and  16  L.R.A.(N.S.)  233. 

The  present  note  is  confined  to  cases  in 
which  the  one  paying  the  taxes  of  another 
had  and  claimed  no  interest  in  the  property 
to  protect.  Cases  are  therefore  excluded 
where  the  tax  was  paid  by  a  mortgagee, 
vendee,  or  other  person  having  an  interest 
in  the  property,  or  by  one  claiming  or  be- 
lieving at  the  time  he  paid  the  tax  that  he 
had  an  interest,  even  though  it  afterward 
proved  that  he  had  no  interest.  The  note 
does  not  include  cases  passing  upon  the 
question  as  to  the  right  of  subrogation  of  a 
purchaser  at  a  tax  sale  (see  note  to  Hol- 
land V.  Hotchkiss,  L.R.A.1915C,  492,  as  to 
right  of  purchaser  at  invalid  tax  sale  to  re- 
imbursement for  taxes  paid  as  a  condition 
of  equitable  relief) ;  neither  does  it  include 
cases  dealing  merely  with  the  right  of  the 
one  paying  the  tax  to  recover  the  same  in  a 
proper  action  from  the  taxpayer,  as  subro- 
gation to  the  rights  of  the  public  in  respect 
to  taxes  paid  involves,  of  course,  more  tlian 
the  mere  right  of  recovery  from  the  tax- 
payer or  the  right  to  an  equitable  lien  on 
land. 

No  case  has  been  found  in  which  the 
facts  were  similar  in  all  respects  to  those  in 
Gibson  v.  Western  &  S.  L.  Ins.  Co.,  but  the 
decision  in  that  case  appears  to  be  in  ac- 
cord with  the  principles  declared  in  the  ma- 
jority of  the  cases  passing  upon  the  question 
of  subrogation  to  the  rights  of  the  public  of 
one  who  voluntarily  advances  money  to  pay 
taxes  on  land  in  which  he  has  and  claims  no 
interest.  In  these  cases  generally,  however, 
there  was  no  agreement  for  subrogation,  and 
no  attempted  assignment  of  the  tax  lien,  as 
in  the  reported  case.  But  there  is  authority 
for  the  proposition  that  without  a  statute 
authorizing  them  to  do  so,  officials  cannot 
assign  a  tax  lien;  and  in  Mersick  v.  Hart- 
ford &  W.  H.  Horse  R.  Co.  76  Conn.  11,  100 
L..R.A.1915D. 


Am.  St.  Rep.  977,  55  Atl.  664,  where  taxes 
of  a  railroad  company  were  paid  by  one  who 
the  court  said  was  under  no  obligation  to 
pay  them,  but  who  was,  it  appears,  a  bond- 
holder of  the  company,  subrogation  was  de- 
nied although  there  was  an  understanding 
between  the  company  and  the  party  paying 
the  taxes  that  the  latter  might  hold  the 
amount  paid  as  a  preferred  claim  to  the 
same  extent  as  the  state  treasurer  ( to  whom 
the  taxes  were  paid )  might  have  held  it  had 
payment  not  been  made.  In  this  case  the 
court  said  that  it  was  the  duty  of  the  com- 
pany to  pay  the  tax;  that  another  at  its  re- 
quest had  paid  the  debt,  and  that  the  com- 
pany could  not  by  agreement  give  him  a 
lien  on  the  mortgaged  property  which  would 
take  precedence  over  that  of  the  bondhold- 
ers; also  that  the  transaction  was  a  loan, 
and  the  lender  did  not  acquire  such  lien 
upon  the  mortgaged  property  as  the  state 
may  have  had. 

But  a  tax  collector  of  a  town  was  allowed, 
it  appears,  in  a  district  court  case  in  Massa- 
chusetts, Re  Grant,  14  Am.  L.  Rev.  801,  to 
prove,  as  a  privileged  claim  against  the 
estate  of  a  bankrupt,  taxes  advanced  by  him 
for  the  bankrupt  under  an  agreement  made 
between  the  collector  and  the  assignee  that 
if  the  former  would  advance  the  amount  of 
the  tax,  in  order  to  secure  the  discount  al- 
lowed if  it  was  paid  before  a  certain  day,  he 
might  stand  in  the  place  of  the  town  assess- 
ing the  tax. 

In  Shanks  v.  Stephens,  4  Ky.  L.  Rep.  838 
(abstract),  it  is  said:  "A  party  who  has 
paid  taxes  for  another,  and  taken  his  obli- 
gation for  the  amount  so  paid,  is  not  en- 
titled to  be  substituted  to  the  rights  of  the 
state,  but  his  claim  stands  on  the  footing 
of  an  ordinary  debt." 

And  in  Kocher  v.  Kocher,  56  N.  J.  Eq.  547, 
39  Atl.  5S6,  it  was  held  that  a  son  who 
loaned  money  to  his  father. to  pay  benefit 
assessments  which  were  a  lien  on  land  was 
not  entitled  to  subrogation  to  the  lien  of  the 
assessments. 

In  Mclnemy  y.  Reed,  23  Iowa,  410,  it  was 
held  that  a  city  could  not  assign  a  special 
tax  for  street  improvements,  so  as  to  entitle 
the  assignee  by  suit  in  his  own  name  to  col- 
lect the  same  from  the  taxpayer,  and  that 
one  who  had  purchased  the  property  from 
the  city  at  a  void  sale  for  the  tax  could  not, 
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Rep.  204,  38  S.  E.  374;  Bohn  Sash  k  Door 
Co.  V.  Case,  42  Neb.  281,  60  N.  W.  676; 
Emmert  v.  Thompson,  49  Minn.  386,  32  Am. 
St.  Rep.  666,  52  N.  W.  31;  37  Cyc.  488; 
Ogden  V.  Totten,  17  Ky.  L.  Rep.  1390,  34 
S.  W.  1081;  Louisville  Bkg.  Co.  v.  Rein- 
hardt,  4  Ky.  L.  Rep.  620. 

Petitioner  was  entitled  to  a  lien  superior 
to  the  liens  of  the  mortgagees  to  the  ex- 
tent of  the  taxes  paid  by  her. 

Connor  v.  Home  &  Sav.  Fund  Co.  Bldg. 
Asso.  26  Ky.  L.  Rep.  109,  80  S.  W.  797; 
Allen  V.  terrine,  103  Ky.  616,  41  L.R.A. 
351,  46  S.  W.  500;  Coleman  v.  Frazer,  3 
Bush,   300;    Gunn   v.   Orndorff,  23  Ky.   L. 


Rep.  2369,  67  S.  W.  372,  68  S.  W.  461; 
Barker  v.  Boyd,  24  Ky.  L.  Rep.  1389,  71  S. 
W.  628;  Treadway  v.  Pharis,  13  Ky.  L. 
Rep.  788,  18  S.  W.  225;  Jones  v.  Louisville 
Tobacco  Warehouse  Co.  135  Ky.  824,  121 
S.  W.  633,  123  S.  W.  307 ;  Bartley  v.  Knott, 
140  Ky.  288,  130  S.  W.  1096;  Sgobel  v. 
Cappadonia^  8  App.  Div.  303,  40  N.  Y.  Supp. 
946. 

Mr.  S.  D.  Rouse,  for  appellee  Insurance 
Company : 

Taxes  are  not  a  debt;  and  one  paying 
taxes  assessed  against  the  property  of  an- 
other has  no  right  of  subrogation,  except 
as  provided  by  statute. 


therefore,  enforce  collection  from  the  tax- 
payer by  a  suit  in  his  own  name,  as  the 
equitable  assignee  of  the  city.  Regarding 
the  right  of  the  city  to  make  an  assignment 
of  taxes,  it  was  said:  "It  would  not  do  to 
hold  that  a  city  could  delegate  or  farm  out 
either  its  taxing  power  or  its  power  to  en- 
force the  collection  of  taxes.  It  would  be  a 
startling  proposition  to  affirm  that  a  city 
could,  for  example,  sell  and  assign  its  tax 
list  to  an  individual,  and  authorize  him  to 
exercise  the  high  and  delicate  powers  con- 
ferred upon  the  corporation.  Why  not? 
The  legal  answer  is  that  these  powers  are 
conferred  upon  the  municipality  to  be  exer- 
cised by  it,  not  to  be  delegated  by  it  to 
others."  It  was  said  also  that  if  the  tax 
were  an  ordinary  debt,  and  if  the  ordinary 
principles  of  law  applicable  to  dealiiigs  be- 
tween private  individuals  were  applied,  it 
could  not  be  denied  that  the  plaintiff  in 
this  instance  would  become  the  equitable  as- 
signee of  the  city  and  subrogated  to  all  its 
rights;  but  that  the  tax  was  not  an  ordi- 
nary debt  arising  out  of  contract,  express 
or  implied,  though  partaking  somewhat  of 
the  nature  of  a  debt;  that  without  a  stat- 
ute a  city  could  not  levy  nor  collect  the  tax, 
and  the  taxpayer  was  bound  to  pay,  if  at  all, 
only  by  virtue  of  the  power  given  to  the  city 
to  levy  aiid  collect;  also  that  to  allow  the 
city  before  judgment  to  barter  and  sell  as- 
sessments by  express  contract,  assign  its 
right  to  collect,  and  by  virtue  of  such  sale 
and  assignment  invest  the  assignee  with  the 
power  to  sue  and  collect  in  his  own  name, 
would  be  to  open  a  most  dangerous  door, 
leading  on  the  one  hand  to  fraud  i^ainst  the 
city,  and  on  the  other  to  oppression  of  the 
citizen  or  property  owner. 

So,  in  Brown  v.  Sheldon  State  Bank,  139 
Iowa,  83,  117  N.  W.  289,  the  court  laid 
down  the  rule  that  the  right  of  a  county  to 
a  lien  for  taxes  was  not  one  capable  of 
assignment,  saying  that  the  right  of  the 
county  is  measured  not  by  contract,  but  by 
statute,  and  is  the  right  only  to  assess  and 
eollect,  which  cannot  be  farmed  out  to 
private  individuals;  also  that  it  should  not 
require  argument  to  make  it  clear  that, 
where  there  is  no  right  or  power  of  assign- 
ment, there  can  arise  no  right  of  subroga- 

In  denying  the  right  of  subrogation,  even 
LJI.A.1915D. 


where  the  tax  was  paid  by  a  mortgagee,  the 
court  in  Sperry  v.  Butler,  75  Conn.  369,  63 
Atl.  899,  said:  "Subrogation  is  an  equita- 
ble, and  not  a  legal,  right.  Its  foundation, 
it  is  said,  is  in  equity  and  benevolence. 
.  .  .  It  is  a  doctrine,  therefore,  which 
will  be  applied  or  not  according  to  the  dic- 
tates of  equity  and  good  conscience,  and  con- 
siderations of  public  policy.  When  the  case 
is  one  of  the  subrogation  of  the  individual 
to  public  rights  and  remedies,  the  situation 
assumes  an  aspect  not  presented  where  the 
substitution  relates  to  private  rights.  Ques- 
tions of  public  policy,  questions  as  to  the 
propriety  of  turning  over  the  governmental 
machinery  to  individuals  and  conferring 
upon  them  the  powers  of  the  organized  pub- 
lic, at  once  arise.  The  inquiry  becomes  one 
not  of  legislative  power  to  provide  for  a 
complete  or  partial  substitution,  but  one  of 
judicial  discretion  in  the  administration  of 
equitable  principles  under  equitable  con- 
siderations. So  it  is  that  courts  ought  to 
hesitate,  and  have  hesitated^  to  apply  the 
doctrine  of  subrogation  to  cases  where  the 
substitution  would  result  in  conferring  upon 
individuals  rights  and  powers  peculiar- 
ly designed  for  and  adapted  to  public  pur- 
poses, and  as  a  part  of  the  governmental 
machinery,  without  statutory  sanction,  ex- 
press or  implied.  .  .  .  The  power  of 
taxation  is  one  of  the  drastic  powers  ex- 
ercised by  governmental  bodies.  Its  ma- 
chinery is  skilfully  designed  to  accomplish 
the  desired  results  most  certainly  and 
effectually.  It  is  adapted  to  its  uses, 
but  not  to  private,  unrestrained  exercise. 
Therefore  it  is  that,  in  the  absence  of  legis- 
lation expressly  or  by  reasonable  impli- 
cation authorizing  the  substitution  of  the 
individual  for  the  community,  the  powers 
specially  created  as  incidental  to  the  exer- 
cise of  the  public  right  of  taxation  ought 
not  to  become  delegated  to  private  persons 
by  judicial  intervention,  unless,  indeed,  it 
be  in  rare  and  extreme  cases." 

In  Griffing  v.  Pintard,  25  Miss.  173,  it  was 
held  that  a  tax  collector  who  advanced 
money  for  taxes  on  property  of  another  was 
not  subrogated  to  the  rights  and  remedies 
of  the  state  against  the  delinquent  taxpayer. 

So,  in  Hinchman  v.  Morris,  29  W.  Va. 
673,  2  S.  E.  863,  it  was  held  that  in  the 
settlement  of  a  decedent's  estate,  a  sheriff 
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1  Cooley,  Tax.  p.  1;  2  Cooley,  Tax.  p.  812; 
Mclnerny  v.  Reed,  23  Iowa,  41  Oj  H inch- 
man  V.  Morris,  29  W.  Va.  673,  2  S.  E,  863 ; 
37  Cyc.  375,  468;  Allen  v.  Perrine,  103  Ky. 
616,  41  L.R.A.  351,  45  S.  W.  600. 

Mr.  Robert  C*  Simmons,  for  appellees 
Leubrecht  et  al. : 

There  is  no  equitable  principle  presented 
in  this  case  to  support  a  subrogation. 

Caine  v.  Rich,  33  Ky.  L.  Rep.  261,  110 
S.  W.  289;  Jones  v.  Louisville  Tobacco 
Warehouse  Co.  135  Ky.  831,  121  S.  W.  633, 
123  S.  W.  307;  Mclnerny  v.  Reed,  23  Iowa, 
410;  Hinchman  v.  Morris,  29  W.  Va.  673, 
2  S.  £.  863. 


Olay,  C,  filed  the  following  opinion: 
Sidney  Arthur  and  others  are  the  owners 
of  two  apartment  buildings  in  the  city  of 
Covington,  and  the  lots  on  which  they  are 
located.  On  April  29,  1905,  they  mortgaged 
one  of  the  buildings  to  the  Western  k 
Southern  Life  Insurance  Company  to  secure 
a  loan,  of  $27,000,  for  which  they  executed 
their  promissory  note  payable  eleven  years 
from  date.  Thereafter,  they  mortgaged  the 
same  building  to  Thomas  H.  Phillips  and 
George  Leubrecht  to  secure  certain  promis- 
sory notes  aggregating  $6,900.  On  August 
8,  1906,  the  same  parties  mortgaged  the 
other  building  to  the  Western  &  Southern 


who  in  the  lifetime  of  the  decedent  had  paid 
taxes  on  his  property,  instead  of  returning 
it  as  delinquent,  was  not  entitled  to  be 
subrogated  as  to  the  taxes  paid  to  the  rights 
of  the  state;  and  that,  there  being  no  re- 
quest, express  or  implied,  by  the  taxpayer 
for  such  payment,  and  no  ratification  there- 
of, the  sheriff  was  not  only  not  entitled  to 
payment  out  of  the  estate  in  preference  to 
the  general  creditors,  but  had  no  enforceable 
claim  against  the  estate.  It  was  said  that 
a  tax  in  its  essential  characteristics  is  not  a 
debt,  and  that,  "if  taxes,  whether  state, 
county,  or  municipal,  are  not  debts,  but  are 
charges  imposed  upon  the  taxpayers  in 
invitum  by  the  exercise  of  ^he  sovereign 
power  of  the  state,  then,  as  nothing  but 
debts  or  contracts  can  be  assigned  either  at 
law  or  in  equity,  and  subrogation,  because 
one  has  paid  a  debt  to  the  original  creditor, 
is  in  effect  an  equitable  assignment  of  the 
debt  by  the  creditor,  it  must  follow  that 
taxes  of  no  description  can  be  assigned  at 
law  or  in  equity;  and  so,  of  course,  one  who 
pays  the  taxes  of  another,  whether  or  not  he 
be  the  sheriff  or  collector,  has  no  right  to  be 
subrogated  to  the  rights  and  remedies  of  the 
state,  county,  or  municipality,  as  the  case 
may  be.  The  power  to  collect  the  tax  is 
conferred  by  the  sovereign  state  on  a 
county  or  a  municipality,  or,  in  case  of  the 
state  tax,  the  power  is  exercised  by  the 
state  itself  both  of  levying  and  collecting. 
This  sovereign  power  to  collect  taxes  in  the 
mode  prescribed  by  the  state  cannot,  if  cor- 
rect principles  are  followed,  be  exercised  by 
any  individual  for  his  own  benefit,  any  more 
than  the  other  sovereign  power  of  levying 
taxes  can  be  exercised  by  him.  ...  To 
sell  a  citizen's  land  for  the  nonpayment  of 
taxes  on  it  in  the  way  authorized  by  the  law 
is  the  exercise  of  a  sovereign  power  of  the 
state,  which  can  be  justified  only  by 
the  absolute  necessity  that  the  state 
should  receive  promptly  the  taxes  to 
which  it  is  entitled,  in  order  to  carry  on  the 
government  a^d  prevent  its  coming  to  an 
end.  For  this  reason  the  legislature  thought 
proper  by  the  provisions  of  the  Code  of  1860 
to  permit  the  enforcement  of  the  lien  on 
land  for  taxes  assessed  on  it,  by  a  sale  of 
the  land  or  of  a  portion  of  it  at  public 
auction  for  cash,  without  any  suit  or  other 
legal  proceedings.  It  would  indeed  be  a 
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startling  proposition  to  affirm  that  under 
our  law  a  sheriff,  or  anyone  else  for  his  own 
benefit,  could  thus  enforce  a  lien  on  land. 
Yet  if  the  sheriff  without  any  statute  can  be 
subrogated  to  the  rights  and  remedies  of  the 
state  for  the  collection  of  taxes,  he  can,  of 
course,  enforce  the  lien  In  this  arbitrary 
manner.  For  if  one  is  entitled  to  be 
8ubrogate4  to  the  rights  of  another,  such 
subrogation  acts  as  an  equitable  assignment 
of  the  debt,  and  carries  with  it  not  only  all 
the  creditor's  rights,  but  also  all  his  reme- 
dies." It  was  said,  also,  that  if  the  sheriff 
was  subrogated  to  the  rights  and  remedies 
of  the  state,  he  would  be  entitled  to  enforce 
any  of  these  rishts,  and  to  resort  to  any  of 
the  remedies  after  any  length  of  time;  for 
subrogation,  being  an  implied  assignment, 
transfers  not  only  the  right,  but  hX-o  all  the 
remedies,,  which,  but  for  the  assignment,  the 
assignor  would  have  had;  and,  as  there  is 
no  statute  of  limitation  which  bars  any  of 
the  remedies  of  the  state,  except  as  to  the 
time  within  which  taxes  may  be  distrained 
for,  the  sheriff,  when  subrogated  to  the 
rights  of  the  state,  would  be  subjected  to 
no  such  bar. 

The  court  in  Hinchman  v.  Morris,  supra, 
referred  with  approval  to  the  case  of  Mc- 
lnerny V.  Reed,  23  Iowa,  410,  saying  that, 
whil«  the  latter  was  a  case  of  municipal 
taxation,  in  its  general  reasoning  it  was 
equally  applicable  to  state  and  county 
taxes;  that  there  may  be  some  special 
reasons  why  the  power  to  collect  municipal 
taxes  should  not  be  communicable  to  indi- 
viduals; but  that  on  the  other  hand  there 
are  special  reasons  why  the  power  to  collect 
state  taxes  should  not  be  communicable  to 
anybody,  and  that  the  reasons  which  forbid 
such  a  transfer  are  at  least  as  strong  as 
those  which  forbid  the  transfer  of  municipal 
taxes. 

Hinchman  v.  Morris,  supra,  was  decided 
under  the  statute  law  of  West  Virginia  as 
it  was  prior  to  1881.  In  that  year,  as  ap- 
pears from  the  case,  a  statute  was  enacted 
providing  that  if  a  sheriff  pays  any  taxes 
into  the  treasury  before  he  has  collected  the 
same,  he  shall  have  the  same  remedy  for  the 
collection  thereof  by  distress,  or  otherwise, 
as  if  the  same  had  not  been  paid  to  the 
state,  except  that  he  shall  not  have  a  lien 
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Life  Insurance  Company  to  secure  a  loan 
ol  $30,000^  represented  by  nine  promissory 
notes.  While  all  these  mortgages  were  in 
full  force  and  effect,  the  owners  defaulted 
in  the  payment  of  half  the  city  taxes  for 
the  year  1908,  and  all  the  taxes  for  the 
years  1910  and  1911.  Tliey  also  failed  to 
pay  the  state  and  county  taxes  for  the  year 
1010.  The  city  of  Covington,  through  its 
delinquent  tax  collector,  regularly  adver- 
tised the  taxes  as  delinquent  on  each  of  said 
parcels  of  real  estate  for  said  years.  The 
sheriff  of  Kenton  county  advertised  and 
sold  each  of  the  parcels  for  state  and  county 
taxes    for    the   year    1910,    and    purchased 


same  in  the  name  of  the  commonwealth. 
Thereafter  suit  was  instituted  by  the  county 
attorney  to  enforce  the  lien  of  the  com- 
monwealth. The  city  taxes  on  the  first  par- 
cel of  land  for  the  years  mentioned  were 
$1,843.27.  The  state  and  county  taxes, 
with  interest  and  penalty,  were  $418.44. 
The  city  taxes  on  the  second  parcel  of  land 
amounted  to  $1,827.44,  while  the  state  and 
county  taxes,  including  interest,  costs,  and 
penalty,  amounted  to  $418.44.  The  city  of 
Covington,  through  its  delinquent  tax  col- 
lector, was  about  to  institute  action  in  the 
Kenton  circuit  court  to  enforce  its  lien  on 
said  parcels  of  land  for  the  taxes  due  for 


therefor  on  the  real  estate  on  which  the 
taxes  are  assessed. 

In  Mercantile  Trust  Co.  v.  Hart,  35  L.R.A. 
352,  22  C.  C.  A.  473,  40  U.  S.  App.  559,  76 
Fed.  673,  it  was  held  that  a  county  treasurer 
who  received  checks  for  taxes  required  to 
be  paid  in  cash,  and  thereupon  paid  over  the 
amount  to  the  state,  city,  or  board  of  edu- 
cation, made  such  payment  voluntarily,  and 
was  not  entitled  to  be  subrogated  to  their 
rights  in  the  taxes  paid;  and  the  court  as* 
signed,  as  an  additional  reason  for  refusing 
subrogation,  that  it  was  claimed  in  this 
instance  as  against  bondholders  under  a 
mortgage  from  the  taxpayer,  authorizing 
foreclosure  in  case  of  default  in  payment  of 
taxes,  the  taxes  having,  because  of  the  treas- 
urer's action  for  several  years,  appeared 
upon  the  record  as  paid,  and  the  bondhold- 
ers having  no  knowledge  or  notice  that  they 
had  not  been  paid  by  the  mortgagor. 

And  where  a  sheriff  accounted  for,  but 
failed  to  collect,  taxes,  when  the  owner  had 
personal  property  on  the  premises  from 
which  coUeetion.  could  have  been  made,  it 
was  held  in  Allen  v.  Perrine,  103  Ky.  516, 
41  L.R.A.  351,  45  S.  W.  500,  that  the 
sheriff's  right  of  subrogation,  if  any,  to  the 
lien  of  the  state  for  the  taxes,  was  subject 
to  the  prior  equity  of  a  mortgage,  the  lien 
of  which  had  attached  before  the  lien  for 
taxes. 

Also,  in  Wallace's  Estate,  59  Pa.  401,  it 
was  held  that  in  the  settlement  of  a  dece- 
dent's estate,  a  tax  collector  who,  during 
a  period  of  six  years,  in  the  dece- 
dent's lifetime,  while  there  was  sufficient 
personal  property  to  satisfy  the  claim  for 
taxes,  had  paid  taxes  on  his  property  and 
obtained  a  judgment  therefor  against  him, 
was  not  entitled  to  be  subrogated  to  the 
priority  of  the  state's  lien  for  taxes,  so  as  to 
obtain  a  preference  over  a  prior  judgment 
creditor  of  the  decedent.  It  was  said  that 
when  the  collector  paid  the  taxes  to  the 
proper  officers  entitled  to  receive  them,  the 
lien  for  taxes  was  discharged;  that,  al- 
though discharged  at  law,  the  lien,  if  justice 
required  it,  miglit  be  kept  alive  in  equity 
for  the  benefit  of  a  paying  surety;  but  that 
the  tax  collector  could  not  be  regarded  as  a 
surety.  "It  was  his  duty  to  collect  the  taxes 
and  pay  them  over  without  delay,  and  he 
had  no  authority  to  grant  indulgence,  or  to 
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extend  the  time  of  their  payment.  Public 
policy  and  the  law  require  that  an  officer  in- 
trusted with  the  collection  of  taxes  neces- 
sary to  the  support  and  proper  administra- 
tion of  the  government  should  discharge  his 
duties  wath  promptness  and  fidelity,  and  if 
he  has  been  remiss  or  delinquent  in  the  per- 
formance of  his  trust,  it  may  well  be  doubt- 
ed if  he  is  entitled  to  subrogation  under  any 
circumstances.  But,  however  this  may  be,  it 
is  clear  that  he  is  not  entitled  to  it  to  the 
prejudice  of  the  rights  of  others." 

The  court  also  in  Chaffe  v.  Ludeling,  34 
La.  Ann.  962,  intimated  that  one  paying 
taxes  on  the  property  of  another  was  not  en- 
titled to  be  subrogated  to  the  rights  of  the 
state  to  a  preference  over  the  claims  of  a 
mortgagee.  In  this  case,  where  a  vendee  of 
property  subject  to  a  mortgage  claimed  the 
right  of  subrogation  to  the  lien  of  the  state 
for  taxes  in  preference  to  the  mortgage,  the 
court  said  that  if  he  paid  the  taxes  before  he 
acquired  the  property,  under  no  circum- 
stances could  he  have  a  claim  to  subroga- 
tion. 

In  Furche  r.  Mayer,  —  Tex.  Civ.  App.  — , 
29  S.  W.  1099,  it  was  held  that  the  plaintiff, 
who,  at  the  request  of  the  defendants,  in 
order  to  prevent  a  sale  of  the  latter's  prop- 
erty for  taxes,  paid  them  and  received  a 
note  for  the  amount  advanced,  was  not  en- 
titled to  subrogation  to  the  lien  for  the 
taxes  in  favor  of  the  state  and  city.  The 
court  said:  "In  the  case  of  ordinary  liens, 
one  who  discharges  the  lien  at  the  request  of 
the  lien  holder,  or  does  so  by  agreement  be- 
tween the  debtor  and  lien  holder,  or  to  pro- 
tect himself  from  the  lien,  becomes  subro- 
gated to  the  rights  of  the  original  lien  hold- 
er. We  find  no  well-considered  case  holding 
a  person  entitled  to  subrogation  where 
he  pays  off  the  lien  debt  simply  upon 
the  request  of  the  debtor,  imaccom- 
panied  by  an  agreement  pf  subrogation 
to  the  discharged  lien,  or  circumstances 
from  which  such  an  agreement  may  be  im- 
plied. No  agreement  of  subrogation,  or 
facts  from  which  it  may  be  reasonably  im- 
plied, were  alleged  in  this  case,  and  we  do 
not  think  the  facts  alleged  entitled  the  ap- 
pellant to  that  relief.  .  .  .  Aside  from 
this  view  of  the  case,  we  do  not  think  the 
statutory  lien  existing  in  favor  of  the 
governnient  for  taxes  due  is  that  character 


702 


KENTUCKY  COURT  OF  APPEALS. 


the  years  above  set  forth.  Sidney  Arthur, 
one  of  the  owners  of  the  property,  prevailed 
upon  appellant,  lK>retta  B.  Gibson,  to  pay 
all  the  foregoing  taxes  under  an  agreement 
whereby  she  should  be  subrogated  to  the 
rights  of  the  taxing  authorities  to  the  ex- 
tent of  the  taxes  so  paid  by  her.  On  Febru- 
ary 9,  1912,  she  paid  the  city  of  Covington, 
the  county  of  Kenton,  and  the  state  of 
Kentucky  all  the  taxes  due  them.  On  No- 
vember 29,  1912,  the  Western  &,  Southern 
Life  Insurance  Company  brought  two  suits 
to  enforce  its  mortgage  liens  on  the  two 
parcels  of  land.    Phillips  and  Leubreeht  be- 


came parties  and  asserted  a  lien  on  tract 
No.  1  superior  to  all  other  liens  except 
that  of  the  Western  &  Southern  Life  In- 
surance Company.  Thereafter  appellant^ 
Loretta  B.  Gibson,  became  a  party  to  the 
action,  and  filed  a  petition  allying  sub- 
stantially the  facts  above  set  out.  She 
further  alleged  that  all  the  mortgages  above 
referred  to  were  in  full  force  and  effect  at 
the  time  the  taxes  became  delinquent  and 
were  paid  by  her,  and  that  by  reason  of  her 
payment  of  the  taxes  the  mortgagees  were 
benefited  in  that  the  owners  of  the  build- 
ings  were  enabled  to  pay  interest  on  the 


of  lien  to  which  one  may  enforce  the  equita- 
ble right  of  subrogation." 

So,  in  Repass  v.  Moore,  98  Va.  377,  36  S. 
E.  474,  it  was  held  that  the  plaintiff,  who 
as  county  treasurer  had  paid  taxes  owing  by 
the  defendant,  was  not  entitled  to  be  subro- 
gated to  the  lien  of  the  county  and  state 
therefor.  The  court  said  that  in  this  case 
the  treasurer,  without  previous  request  or 
subsequent  promise  of  indemnity,  and  with 
no  assignment  of  the  tax  lien,  if  it  were 
capable  of  assignment,  voluntarily  paid  the 
tax  which  he  now  sought  to  recover,  into 
the  county  and  state  treasuries;  that  there 
was  no  such  duty  imposed  upon  him,  but 
that  it  was  his  voluntary  act  in  derogation 
of  the  duty  imposed  upon  him  by  law ;  and 
he  was  therefore  not  within  the  broadest  and 
most  comprehensive  definition  of  the  right 
of  subrogation ;  but  that  it  would  not  under- 
take to  say  that  a  case  might  not  arise  in 
which  the  right  of  subrogation  would  be  en- 
forced for  the  protection  of  a  collector  of 
taxefi 

And  in  Page  v.  Claggett,  71  N.  H.  85,  51 
Atl.  686,  it  was  held  that  an  agreement  be- 
tween a  tax  collector  and  a  town,  whereby 
the  former  for  a  sum  of  money  guaranteed 
the  town  against  loss  on  account  of  unpaid 
taxes,  and  the  latter  agreed  that  the  tax 
warrants  should  continue  in  force  until  all 
the  taxes  were  collected,  was  unauthorized 
and  void.  Regarding  the  assignability  of 
the  tax  warrants,  it  was  said:  "Grovern- 
mental  necessity  for  prompt  and  efficient 
means  of  obtaining  money  to  meet  the  pub- 
lic expense  has  brought  into  use,  for  the 
collection  of  taxes,  instrumentalities  w^hich, 
applied  in  enforcement  of  ordinary  obli- 
gations, would  violate  the  most  sacred 
rights  of  person  and  property.  .  .  .  The 
propriety  and  legality  of  these  summary 
and  drastic  measures  when  employed  in  the 
prescribed  way  for  the  public  benefit,  and 
under  the  restraints  and  safeguards  which 
responsibility  to  the  public  imposes  and  pro- 
vides, are  unquestioned.  .  .  .  But  a  tax 
warrant,  with  its  peculiar  attributes,  is  in- 
separable from  the  public  for  whose  sover- 
eign need  it  exists.  It  cannot  be  assigned 
with  the  taxes  to  whosoever  will  pay  them, 
nor  can  it  be  employed  by  the  collector  to 
reimburse  himself  for  taxes  he  has  been  com- 
pelled to  pay  for  others,  whether  in  fulfil- 
ment of  a  special  contract  of  guaranty  with 
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the  town,  or  to  answer  for  his  official  de- 
fault. It  is  only  available  to  the  public  and 
for  the  public,  and  subject  to  the  restraints 
and  safeguards  which  public  use  and  attend- 
ant public  responsibility  afford.  .  .  .  No 
case  has  come  to  our  attention  where  a  col- 
lector who  had  extinguished  all  public  inter- 
est in  the  taxes  by  full  payment  and  satis- 
faction was  afterwards  permitted,  unre- 
strained by  the  right  of  abatement  or  the 
ffeneral  safeguards  arising  from  public 
interest  and  superintendence,  to  pursue  the 
delinquent  taxpayers  by  means  of  the  reme- 
dies incident  tx)  his  former  office,  including 
the  right  of  arrest  and  conunitment.  No 
man  should  be  permitted  to  employ  for  his 
own  personal  benefits  those  drastic  remedies 
devised  solely  and  justified  only  to  meet 
sovereign  necessity;  nor  should  any  man  be 
permitted  to  serve  the  most  arbitrary  proc- 
ess known  to  the  law  in  his  own  behalf. 
The  fact  that  after  a  certain  time  taxes  are 
subject  to  extraordinary  rate  of  interest 
furnishes  a  peculiar  reason  why  such  policy 
should  not  be  countenanced.  It  would  en- 
courage official  speculation,  offer  a  premium 
to  official  neglect,  and  open  wide  the  door 
to  oppression  and  abuse." 

It  was  held  also  in  Page  ▼.  Claggett, 
supra,  that  the  authoritv  Ut  collect  on  the 
tax  warrants  as  the  assignee  of  the  town 
was  not  given  the  collector  by  a  statute  pro- 
viding that  his  powers  should  continue  until 
all  the  taxes  in  his  list  were  collected,  the 
court  regarding  the  taxes  as  "collected," 
within  the  meaning  of  the  statute,  when 
paid  by  the  collector  to  the  town. 

To  permit  tax  warrants  and  the  remedies 
for  the  collection  of  taxes  to  be  assigned 
would  afford  such  opportunity  for  abuse  and 
oppression  that  legislative  authorization 
should  not  be  found  except  upon  clear  enact- 
ment to  that  effect.    Ibid. 

And  it  was  held  in  Page  v.  Claggett, 
supra,  that  a  taxpayer  whose  taxes  the  col- 
lector had  advanced  to  the  town,  pursuant 
to  the  agreement,  was  subject  to  arrest  for 
nonpayment  thereof,  as  the  payments  by  the 
collector  were  inoperative,  the  tax  still  re- 
mained due,  and  the  warrants  were  enforce- 
able by  the  collector  for  the  town's  benefit. 

In  White  v.  State,  61  Ga.  252,  it  was  held 
that  a  tax  collector  who  had  settled  with  the 
state  and  county  for  taxes  uncollected  by 
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mortgage  liensi  which  the  mortgagees 
would  not  otherwise  have  received.  It  was 
further  alleged  in  her  petition  that  the  liens 
for  said  taxes  were  not  to  be  canceled,  but 
that  the  delinquent  tax  collector  and  the 
county  clerk  were  to  make  such  entries  on 
their  books  as  would  show  that  such  tax 
bills  had  been  paid  by  and  assigned  to  the 
plaintiff,  in  order  that  the  lien  for  the  same 
might  remain  unimpaired.  The  delinquent 
tax  collector  indorsed  on  the  city  tax  bills 
the  fact  that  payment  was  received  of  ap- 
pellant, and  that  the  bills,  including  inter- 
est and  penalties,  were  assigned  to  her.  The 


coimty  clerk  noted  on  his  books  the  fact 
that  payment  was  made  by  appellant.  Ap- 
pellant asked  that  she  be  subrogated  to 
the  liens  of  the  city,  county,  and  state  for 
the  taxes  so  paid  by  her,  and  that  her  liens 
be  adjudged  superior  to  all  other  liens  or 
encumbrances  on  the  two  parcels  of  land. 
A  demurrer  was  sustained  to  the  petition, 
and  the  petition  dismissed.  From  that 
judgment  this  appeal  is  prosecuted. 

Briefly  stated,  appellant's  contention  is 
that^  as  she  paid  the  taxes  at  the  instance 
of  the  owners  of  the  property,  and  with 
the  distinct  agreement  that  she  was  to  be 


him  was  not  entitled  .to  the  immunity  from 
judicial  interference  allowed  by  statute  to 
the  state  in  the  collection  of  taxes. 

Although  subrogation  to  the  rights  of  the 
public  of  one  voluntarily  advancing  money 
to  pay  the  tax  on  property  in  which  he  had 
and  claimed  no  interest  has  been  generally 
denied,  there  are  several  cases  in  which, 
under  special  statutes,  the  right  of  subroga- 
tion has  been  upheld. 

Thus,  in  Hart  v.  Tiernan,  59  Conn.  521, 
21  Atl.  1007,  it  was  held  that  under  the 
statutes  applicable  to  the  case  requiring  a 
tax  collector  to  pay  over  all  taxes,  whether 
collected  or  not,  within  one  year  after  they 
became  due,  and  providing  that  if  any  taxes 
remained  unpaid  to  the  collector  after 
settlement,  he  might  maintain  an  action  in 
his  own  name  and  recover  the  same,  a  tax 
collector  who  had  accounted  for  uncollected 
taxes  of  the  defendant  succeeded  to  the 
rights  and  remedies  of  the  public  as  to  the 
tax  liens,  and  might  maintain  an  action  in 
his  own  name  to  foreclose  the  same,  and 
this,  too,  without  an  assignment  of  the  liens. 
See  also  Cole  v.  Rice,  74  Conn.  680,  51  Atl. 
1083,  recognizing  the  right  of  a  tax  collector 
in  that  state  to  succeed  to  all  the  rights 
under  a  tax  lien  that  can  be  asserted  by  the 
municipality. 

And  subrogation  of  a  county  treasurer  to 
the  right  of  the  state  and  county  was  said 
in  Schaum  v.  Showers,  49  Ind.  285,  to  arise 
under  the  Indiana  statute  providing  that 
whenever  any  county  treasurer  or  collector 
shall  have  charged  himself  with  and  ac- 
counted for  a  tax  that  shall  not  have  been 
paid  to  him,  such  tax  shall  be  deemed  as 
due  to  him  personally,  whether  in  or  out  of 
office,  and  may  be  collected  by  him  in  the 
same  way  as  other  taxes  due  and  unpaid 
are  collected.  It  was  held,  however,  in  this 
case,  that  a  treasurer  who  had  advanced 
money  for  taxes  was  not  entitled  to  a  lien 
on  the  property  prior  to  that  of  mort- 
gagees, by  virtue  of  a  statute  providing  that 
if  he  on  a  settlement  stands  charged  with 
taxes  remaining  unpaid,  and  does  not  receive 
a  credit  therefor,  he  may  collect  the  tax  for 
his  own  use,  at  any  time  within  a  year  after 
settlement,  by  distress  and  sale  or  by  an 
action  of  debt  in  his  own  name. 

Under  the  Indiana  statute  an  assignee  of 
a  county  treasurer  who  had  accounted  for 
LJI.A.1916D. 


taxes  uncollected  was  held  in  State  ex  rel. 
Riley  v.  Taggart,  148  Ind.  431,  47  N.  E.  831, 
not  entitled  to  a  writ  of  mandamus  to  com- 
pel the  county  auditor  to  place  the  taxes  on 
tax  duplicate  for  collection  for  her  benefit, 
where  no  excuse  was  offered  for  not  attempt- 
ing to  collect  the  tax  out  of  the  personal 
property  within  a  year,  and  nearly  twenty 
years  had  elapsed  since  the  payment  by  the 
treasurer,  during  which,  it  was  insisted,  the 
real  estate  had  passed  to  innocent  parties. 
The  court  said  it  was  true  that  if  the  taxes 
were  still  due  the  state,  the  lien  would  con- 
tinue in  its  favor  until  they  were  paid,  but 
that  the  assignee  of  the  treasurer  had  no 
such  right. 

The  general  rule  was  laid  down  in  Title 
Guarantee  &  T.  Co.  v.  Haven,  196  N.  Y.  487, 
25  L.R.A.(N.S.)  1308,  89  N.  E.  1082,  1085, 
17  Ann.  Cas.  1131,  on  facts  not  within  the 
scope  of  the  note,  that  there  is  nothing  in 
the  nature  of  a  lien  for  taxes  or  assess* 
ments,  or  in  the  fact  that  such  lien  exists 
in  favor  of  a  sovereign  taxing  power,  to 
prevent  the  application  of  the  equitable 
doctrine  of  subrogation  when  justice  de- 
mands it. 

That  a  purchaser  of  land  of  a  corporation 
on  foreclosure,  who,  before  the  sale  is  ap- 
proved or  he  has  complied  with  his  bid, 
voluntarily  pays  a  claim  for  taxes,  without 
knowledge  of  any  dispute  as  to  its  validity, 
and  is  denied  credit  therefor  when  complet- 
ing his  purchase,  may  be  subrogated  to  the 
claim  for  such  part  of  the  taxes  as  the  prop^ 
erty  was  clearly  subject  to,  see  Walters  v. 
Charleston  Mills,  48  L.R.A.  503,  40  C.  C.  A. 
108,  99  Fed.  825. 

In  Thomas  v.  Hammer,  13  Lea,  620,  it  was 
held  that  a  tax  collector  who  had  accounted 
for  taxes  on  land  sold  by  him  therefor,  and 
bid  in  for  the  county,  the  sale  not  being 
recognized  as  valid,  was  entitled  to  be 
subrogated  to  the  lien  of  the  state  and  coun- 
ty for  the  tax. 

Under  a  provision  of  the  Municipal  Code 
that  assessments  may  be  recovered  or  the 
lien  enforced  in  the  name  of  the  corporation, 
an  assignee  from  a  municipality  of  a  claim 
for  a  sewer  assessment  cannot  sue  upon  it 
in  his  own  name,  although  the  Code  express- 
ly authorizes  the  assignment  of  such  claims. 
Scully  V.  Ackmeyer^  2  Cin.  Sup.  Ct.  Rep. 
296.  R.  E.  H. 
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subrogated  to  the  rights  of  the  taxing  au- 
thorities, she  is  not  a  volunteer,  and  is 
therefore  entitled  to  a  lien  on  the  property 
under  and  by  virtue  of  the  general  doctrine 
of  subrogation,  applicable  to  cases  where  a 
third  party,  by  agreement  with  the  owner, 
discharges  a  lien  or  encumbrance  on  the 
owner's  land.  27  Cyc.  468.  In  this  state  we 
have  no  statute  authorizing  assignment  of 
tax  claims  by  the  taxing  authorities,  and 
subrogating  a  stranger  who  pays  taxes 
under  an  agreement  with  the  owner  that  he 
will  be  so  subrogated  to  the  lien  of  the 
taxing  authority.  The  only  statutes  which 
we  have  on  the  subject  provide  that  a  lien 
holder,  or  the  occupant  or  tenant  of  land, 
or  the  bailee  or  person  in  possession  of 
personal  property,  may  pay  the  tax  which 
the  owner  ought  to  pay,  and  recover  from 
the  owner,  and  give  him  a  lien  on  the  prop- 
erty taxed  to  secure  the  payment  thereof. 
Kentucky  Statutes,  §§  4032,  4033.  We  also 
have  a  statute  providing  that  the  purchaser 
of  property  at  an  invalid  tax  sale  shall 
have  a  lien  on  the  property  for  the  amount 
of  taxes  and  costB  paid  l^y  him,  and  for 
which  the  property  is  liable.  Section  4036. 
Aside  from  the  authority  contained  in  these 
statutes,  it  i.s  also  generally  held  that  a 
person  who  has  an  interest  in  property,  and 
who,  in  order  to  protect  that  interest,  is 
compelled  to  pay  the  taxes  thereon,  is  en- 
titled to  subrogation.  This  rule  is  applied 
in  favor  of  mortgagor  and  naortgagee,  ven- 
dor and  vendee,  grantor  and  grantee,  ten- 
ants for  life,  tenants  in  common,  lessor 
an^  lessee,  executors,  etc.  Cooley,  Tax. 
pp.  812-824.  Then,  too,  in  some  jurisdic- 
tions subrogation  is  allowed  where  pay- 
ment is  made  under  a  mistake  as  to  own- 
ership (Kemp  V.  Cofisart,  47  Ark.  62,  14 
S.  W.  465;  Goodnow  v.  Moulton,  51  Iowa, 
555,  2  N.  W.  395;  Ingersoll  v.  Jeflfords, 
55  Miss.  37 ;  Schaefer  v.  Causey,  8  Mo.  App. 
142),  though  this  doctrine  is  denied  by  the 
Federal  Supreme  Court  (Iowa  Homestead 
County  V.  Valley  R.  Co.  [Iowa  Homestead 
Co.  V.  Des  Moines  Nav.  &  R.  Co.]  17  Wall. 
153,  21  L.  ed.  622). 

In  the  case  before  us  appellant  had  no 
interest  whatever  in  the  property.  She  did 
not  pay  the  taxes  under  a  mistake  that  she 
owned  the  property.  She  paid  the  taxes  at 
the  instance  and  request  of  the  owner,  and 
under  an  agreement  that  she  was  to  be  sub- 
rogated to  the  lien  of  the  city,  county,  and 
state.  As  before  stated,  there  is  no  statute 
in  this  state  conferring  on  tax  collecting 
officers  the  power  to  assign  tax  claims. 
'J  he  state  and  its  various  subdivisions  are 
given  broad  powers  in  matters  of  taxation. 
These  powers  are  conferred  on  state  and 
municipal  officers  to  be  exercised  by  them, 
and  not  to  be  delegated  to  others.  Mc- 
L.K.A.1915D. 


Inerny  v.  Reed,  23  Iowa,  410.  Therefore, 
in  the  absence  of  statutory  authority,  the 
taxing  officers  upon  whom  these  broad  pow- 
ers are  conferred  have  no  authority  to  as- 
sign tax  claims  and  vest  in  the  assignee 
the  power  to  enforce  their  collection.  This 
disposes  of  appellant's  case  in  so  far  as  she 
relies  on  the  assignment  by  the  delinquent 
tax  collector.  Counsel  for  appellant  insist 
that  appellant  is  not  a  volunteer  because 
of  the  special  agreement.  It  must  be  re- 
membered, however,  that  a  tax  Is  not  a  debt 
in  the  ordinary  sense  of  the  word,  and  is 
not  therefore  subject  to  the  control  of  the 
parties.  As  neither  the  state  nor  any  of 
its  municipalities  may  assign  their  tax 
claims,  we  are  unable  to  see  upon  what 
theory  or  sound  public  policy  it  can  be  held 
that  the  owner  of  property  can,  in  effect, 
make  such  an  assignment  by  procuring  a 
stranger  in  interest  to  pay  the  taxes  under 
an  agreement  that  he  will  be  entitled  to  sub- 
rogation. If  this  were  the  rule,  the  effect 
would  be  the  same  as  if  the  taxing  author- 
ity themselvelB  had  made  the  assignment. 
In  our  review  of  the  authorities  bearing 
on  the  question,  we  have  been  unable  to 
find  any  well-considered  case  holding  that 
a  stranger  who  has  no  interest  to  protect 
is  entitled  to  subrogation  where  he  paid 
the  taxes  under  a  mere  agreement  with  the 
owner  that  he  was  to  be  subrogated.  In 
every  case  we  have  been  able  to  find,  sub- 
rogation is  applied  under  the  authority  of 
particular  statutes,  or  on  the  ground  that 
the  payment  was  made  to  protect  some 
property  right.  We  are  not  therefore  dis- 
posed to  hold  that  all  the  machinery  for  col- 
lecting taxes  may  be  turned  over  to  an  en- 
tire stranger  in  interest  under  and  by  vir- 
tue of  a  mere  agreement  made  with  the 
owner  of  the  property.  In  our  opinion, 
sound  public  policy  forbids  it.  Powers  in- 
tended to  be  exercised  by  public  officers 
would  be  conferred  on  private  individuals. 
Not  only  so,  but  mortgagees  and  other  lien 
holders  would  be  frequently  placed  at  a 
great  disadvantage.  They  might  go  on 
for  years  in  the  belief  that  the  taxes  had 
been  regularly  paid  by  the  owner,  only  to 
find  that  they  had  been  paid  by  a  stranger 
who  was  asserting  a  lieai  on  the  land  in  an 
amount  sufficient  practically  to  destroy  the 
value  of  their  security. 

There  is  no  merit  in  the  contention  that 
mortgagees  would  not  be  prejudiced.  If 
the  taxes  were  paid  by  the  owner,  the  lien 
would  be  discharged.  If  paid  by  a  stranger, 
the  lien  would  continue  in  force.  If  not 
paid  by  the  owner,  and  the  law  did  not 
permit  a  stranger  in  title  to  pay  them, 
the  mortgagees  could  take  prompt  steps  to 
protect  their  interests.  While  not  a  volun- 
teer in  the  ordinary  sense  of  that  word,  ap- 
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pellant  wab  a  volunteer  iu  its  legal  sense, 
for  subrogation  to  the  lien  of  the  taxing 
authorities  upon  the  payment  of  the  taxes 
was  not  authorized  by  any  statute,  nor  was 
it  necessary  to  protect  any  interest  which 
she  had  in  the  property.  We,  therefore, 
conclude  that,  in  the  absence  of  a  statute 
authorizing  subrogation,  a  mere  stranger 
who  has  no  interest  in  the  property  to  pro- 
tect, but  who  pays  the  taxes  thereon  mere- 
ly under  an  agreement  with  the  owner 
that  he  should  be  subrogated  to  the  lien  of 
the  taxing  authorities,  is  not  subrogated 
to  such  lien  as  against  persons  having  valid 
liens  on  the  property. 
Judgment  affirmed. 
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LOUISVILLE  &  NASHVILLE  RAILROAD 
COMPANY,  Appt., 

V. 

J.  P.  GADDIE. 

(162  Ky.  205,  172  S.  W.  614.) 

Carrier  —  carrying  passenger   beyond 
station  not  re^rnlar  stop  —  liability. 

A  railroad  company  is  not  liable  for  carry- 
ing past  his  destination  a  passenger  who 


knowingly  boards  a  train  not  scheduled  to 
stop  there,  although  the  gateman  and  brake- 
man  made  no  objection  to  his  boarding  the 
train,  if  the  conductor,  upon  ascertaining 
his  destination,  informed  him  that  the 
train  would  not  stop,  and  advised  him  to 
leave  it  at  a  suitable  intermediate  stopping 
place  and  wait  for  another  train. 

(January  19,  1916.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Knox  County  in 
plaintiff's  favor  in  an  action  brought  to 
recover  damages  for  defendant's  alleged 
breach  of  du^  in  refusing  to  stop  one  of 
its  trains  at  plaintiff's  destination  and  per- 
mit him  to  alight  therefrom.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Black,  Black,  A  Owens,  with 
Mr.  Benjamin  D.  WarAeld,  for  appellant: 

Defendant  was  not  liable  for  carrying 
plaintiff  past  his  destination. 

Louisville  &  N.  R.  Co.  v.  Miles,  100  Ky. 
84,  37  S.  W.  486;  Louisville  &  N.  R.  Co. 
V.  Warfield,  30  Ky.  L.  Rep.  352,  98  S.  W. 
313;  Illinois  C.  R.  Co.  v.  Cruse,  123  Ky. 
463,  8  L.R.A.(N.S.)  299,  96  S.  W.  821,  13 
Ann.  Cas.  693;  Hancock  v.  Louisville  k  N. 
R.  Co.  27  Ky.  L.  Rep.  434,  86  S.  W.  210; 
Cincinnati,  N.  0.  &  T.  P.  R.  Co.  v.  Raine, 
130  Ky.  454,  19  L.R.A.(N.S.)   763,  132  Am. 


Note.  —  Carrier:  duty  and  liahUiti/  to 
passenger  who  hoards  a  train  that 
does  not  stop  at  his  destination. 


The  general  rule  seems  to  be  that  one 
who  boards  a  train  not  scheduled  to  stop 
at  his  destination  may  be  required  to  leave 
the  train  at  the  first  regular  stopping  place 
prior  thereto,  if  there  be  one;  if  the  first 
regular  stop  is  beyond  his  destination,  he 
must  pay  fare  to  such  place,  and  on  refusal 
the  train  may  be  stopped  and  he  must  get 
off  or  suffer  ejection.  As  subsequently 
shown,  there  is  some  conflict  as  to  the 
rights  and  duty  of  the  passenger  when  he 
has  been  misdirected  by  an  employee. 

That  a  rule  that  certain  trains  only  shall 
stop  at  certain  stations  is  a  reasonable  rule 
which  a  railroad  company  has  the  right  to 
prescribe  in  the  absence  of  statutory  regula- 
tion or  prohibition  has  been  held  in  Alabama 
G.  S.  R.  Co,  V.  Carmichael,  90  Ala.  19,  9 
L.R.A.  388,  8  So.  87;  Louisville  &  N.  R.  Co. 
V.  Maxwell,  —  Ala.  — ,  66  So.  669;  St. 
Louis,  I.  M.  &  S.  R.  Co.  v.  Atchison,  47  Ark. 
74,  14  S.  W.  468,  2  Am.  Neg.  Cas.  136; 
Atchison,  T.  &  S.  F.  R.  Co.  v.  Gants,  58  Kan. 
608,  6  Am.  St.  Rep.  780,  17  Pac.  54;  Han- 
cock V.  Louisville  &  N.  R.  Co.  27  Kv.  L.  Rep. 
434.  85  S.  W.  210;  Louisville  &  N.  R.  Co. 
V.  Miles,  100  Ky.  84,  87  S.  W.  486 ;  Duling 
V.  Philadelphia,  W.  &  B.  R.  Co.  66  Md.  120, 
6  Atl.  592;  Logan  v.  Hannibal  &  St.  J.  R. 
Co.  77  Mo.  663;  Sira  v.  Wabash  R.  Co.  115 
Mo.  127,  37  Am.  St.  Rep.  386,  21  S.  W.  905; 
Hutchinson  v.  Southern  R.  Co.  140  N.  C.  123, 
L.Rjk.l915D. 


52  S.  E.  253,  6  Ann.  Cas.  22;  Noble  v.  Atchi- 
son, T.  k  S.  F.  R.  Co.  4  Okla.  634,  46  Pac. 
483 ;  Black  v.  Atlantic  Coast  Line  R.  Co.  82 
S,  C.  478,  64  S.  E.  418;  Gulf,  C.  &  S.  F.  R. 
Co.  v.  Moore,  98  Tex.  302,  83  S.  W.  362,  4 
Ann.  Cas.  770;  Texas  &  P.  R.  Co.  v.  White, 
4  Tex.  App.  Civ.  Cas.   (Willson)  451,  17  S. 
W.  419;  Texas  &  P.  R.  Co.  v.  Bell,  39  Tex. 
Civ.  App.  412,  87  S.  W.  730;  Albin  v.  Gulf, 
C.  &  S.  F.  R.  Co.  43  Tex.  Civ.  App.  170,  95 
S.  W.  689;  Texas  &  P.  R.  Co.  v.  Ludlam,  6 
C.  C.  A.  454,  13  U.  S.  App.  540,  57  Fed.  481. 
And   it   seems   also  to  be   a   well-settled 
rule  that  it  is  the  duty  of  a  person  about 
to  take  passage  on  a  train  to  inquire  when 
and  how  he  can  go  or  stop  according  to  regu- 
lations, and  if  he  makes  a  mistake  which  is 
not  induced  by  the  agents  of  the  railroad 
company,    he  .has    no    remedy    against   the 
company  for  the  consequences.     St.  Louis, 
I.  M.  &  S.  R.  Co.  V.  Rosenberry,  45  Ark.  256, 
2  Am.  Keg.  Cas.  122 ;  Alabama  G.  S.  R.  Co. 
V.  Carmichael,  90  Ala.  19,  9  L.R.A.  388,  8 
So.  87;  Louisville  &  N.  R.  Co.  v.  Maxwell, 
—  Ala.  — ,  66  So.  669 ;  Pittsburgh,  C.  &  St. 
L.  R.  Co.  V.  Nuzum,  60  Ind.  144,   19  Am. 
Rep.  703;  Ohio  &  M.  R.  Co.  v.  Applewhite, 
62  Ind.  540;   Ohio  &  M.  R.  Co.  v.  Hatton, 
60  Ind.  12;  Atchison,  T.  &  S.  F.  R.  Co.  v. 
Gants,   38  Kan.   608,  5  Am.   St.   Rep.  780, 
17  Pac.  64;  Usher  v.  Chicago,  R.  I.  &  P.  R. 
Co.    71    Kan.   375,   80   Pac.    956;    Flood   v. 
Chesapeake  &   0.    R.   Co.    25    Ky.   L.    Rep. 
2136,    80   S.   W.    184;.  I^uisville   &    N.    R. 
Co.   V.  Miles.   100   Ky.   84,   37   S.  W.   486; 
Duling  V.  Philadelphia,  W.  &  B.  R.  Co.  66 
45 
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St.  Rep.  400,  113  S.  W.  495;  Cincinnati, 
N.  0.  &  T.  P.  R.  Co.  V.  Rose,  —  Ky.  — , 
21  L.R.A.(N.S.)  681,  115  S.  W.  830;  Louis- 
ville &  N.  R.  Co.  V.  Summers,  133  Ky.  684, 
118  S.  W,  926;  Cook  v.  Beaumont,  S.  L.  & 
W.  R.  Co.  —  Tex.  Civ.  App.  — ,  160  S.  W. 
123. 
Mr.  B.  B.  Golden  for  appellee. 

Hannah,  J.,  delivered  the  opinion  of  the 
court: 

J.  P.  Gaddie  sued  the  Louisville  &  Nash- 
ville Railroad  Company  in  the  Knox  circuit 
court  to  recover  damages  resulting  from  an 
alleged  breach  of  its  duty  as  a  common  car- 
rier of  passengers  in  refusing  to  stop  one 
of  its  fast  passenger  trains  at  the  place 
of    plaintiff's    destination    and    permitting 


him  to  alight  therefrom.  There  was  a  ver- 
dict and  judgment  for  the  plaintiff  for 
$1,000.     The  railroad  company  appeals. 

Plaintiff  testified  that  he  is  now  the  pres- 
ident of  the  People's  Bank  at  Pineville, 
and  resides  in  that  city,  but  that  in  Janu- 
ary, 1912,  he  lived  in  a  brick  building  about 
250  yards  from  the  depot  at  Ely's,  a  station 
in  Knox  county  on  defendant's  line  of  rail- 
road; that  on  January  17,  1912,  he  pur- 
chased  from  the  defendant's  ticket  agent 
at  Frankfort  a  ticket  which  entitled  him 
to  be  transported  to  Elys,  via  Louisville; 
and  that  he  left  for  home  that  afternoon. 
At  Louisville  he  changed  trains,  boarding 
the  next  train  out  of  Louisville  for  Corbin, 
arriving  at  Corbin  about  midnight.  There 
it   was   again   necessary   to   change   trains. 


Md.  120,  6  Atl.  592;  Haskins  v.  Lake  Shore 
&  M.  S.  R.  Co.  4  Ohio  L.  J.  951 ;  Noble  v. 
Atchison,  T.  &  S.  F.  R.  Co.  4  Okla.  634,  46 
Pac.  483;  Caldwell  v.  Lake  Shore  &  M.  S. 
R.  Co.  8  Pa.  Co.  Ct.  467 ;  Black  v.  Atlantic 
Coast  Line  R.  Co.  82  S.  C.  478,  64  S.  E.  418; 
Gulf,  C.  &  S.  F.  R.  Co.  V.  Moore,  98  Tex. 
302,  83  S.  W.  362,  4  Ann.  Cas-  770;  Texas 
&  P.  R.  Co.  V.  Bell,  3S  Tex.  Civ.  App.  412, 
87  S.  W.  730;  Albin  v.  Gulf,  C.  &  S.  F.  R. 
Co.  43  Tex.  Civ.  App.  170,  95  S.  W.  589; 
Plott  V.  Chicago  &  N.  W.  R.  Co.  63  Wis. 
511,  23  N.  W.  412;  Schiffler  v.  Chicago  & 
N.  W.  R.  Co.  96  Wis.  141,  65  Am.  St.  Rep. 
35,  71  N.  W.  97,  3  Am.  Neg.  Rep.  121; 
Texas  &  P.  R.  Co.  v.  Ludlam,  6  C.  C.  A. 
454,  13  U.  S.  App.  540,  57  Fed.  481. 

So,  an  instruction  that  recovery  may  be 
had  for  failure  to  stop  the  train  at  a  pas- 
senger's destination  notwithstanding  a 
regulation  that  such  train  shall  not  stop 
at  such  place,  if  a  passenger  boards  it 
without  knowing  that  it  would  not  stop 
there,  and  is  accepted  as  a  passenger  with- 
out protest,  iB  erroneous  where  it  ignores 
the  duty  of  the  passenger  to  exercise  ordi- 
nary care  to  ascertain  whether  the  train 
which  was  boarded  was  the  proper  train. 
St.  Louis  Southwestern  R.  Co.  v.  Campbell, 
30  Tex.  Civ.  App.  35,  69  S.  W.  451. 

But  in  Delmonte  v.  Southern  P.  C-o.  2 
Cal.  App.  211,  83  Pac.  269,  19  Am.  Neg. 
Rep.  81,  in  affirming  a  judgment  for  ejec- 
tion of  a  passenger  who  boarded  a  through 
train  in  reliance  on  its  custom  to  stop  at 
an  intermediate  station,  it  was  held  proper 
to  instruct  the  jury  to  the  effect  that  while 
it  is  the  duty  of  a  passenger  before  he 
takes  a  train  to  ascertain  whether  it  will 
stop  at  his  destination,  yet  he  may  depend 
on  custom  or  wait  until  he  gets  express 
notice  from  some  source  of  a  change. 

And  where,  under  the  regulations  of  a 
railroad  company,  a  freight  train  carries 
passengers  to  a  certain  station  whenever 
there  is  necessity  for  handling  freight  at 
that  station,  and  it  is  the  custom,  when  no 
passengers  are  to  be  taken,  to  lock  the 
caboose  or  to  announce  before  leaving  that 
no  stop  will  be  made  there,  one  who  has 
traveled  on  that  train  before  has  a  right  to 
L.R.A.1915D. 


assume  that  such  stop  will  be  made,  unless 
notified  otherwise  in  the  customary  man- 
ner, and  so  is  not  bound  to  make  special 
and  independent  inquiry.  Wieland  v. 
Southern  P.  Co.  1  Cal.  App.  343,  82  Pac. 
226. 

Liability  for  refusal  to  stop  through  train 
at  passenger's  destination. 

A  railroad  company  which  establishes 
reasonable  rules  and  regulations  for  the 
running  of  its  trains,  incurs  no  liability  be- 
cause of  failure  to  stop  all  its  trains  at 
every  station,  especially  where  there  is  no 
evidence  that  ample  facilities  and  accom- 
modations are  not  afforded  to  all  who  may 
desire  to  reach  a  particular  station  at 
which  the  train  does  not  stop.  Kyle  v. 
Chicago,  R.  I.  &  P.  R.  Co.  105  C.  C.  A.  151, 
182  Fed.  613. 

And  especially  has  a  railroad  company 
the  right  to  run  through  trains,  where  it 
is  using  the  tracks  of  another  company, 
and  under  a  traffic  arrangement  it  is  bound 
not  to  do  a  local  business.  Flood  v.  Chesa- 
peake &  O.  R.  Co.  25  Ky.  L.  Rep.  2135,  80 
S.   W.   184. 

So,  in  the  absence  of  a  special  contract 
to  that  effect,  a  passenger  has  no  right  to 
require  a  train  to  stop  at  a  particular 
station  where,  according  to  the  regulations 
of  the  company,  it  is  not  scheduled  to  stop, 
and  does  not  ordinarily  stop.  Atchison,  T. 
&  S.  F.  R.  Co.  V.  Cameron,  14  C.  C.  A.  358, 
32  U.  S.  App.  67,  66  Fed.  709. 

Therefore  where  one  boards  a  train, 
knowing  before  hand  that  it  will  not  stop 
at  his  destination,  he  cannot  recover  dam- 
ages for  being  carried  past  such  desti- 
nation. Texas  &  P.  R,  Co.  v.  White,  4  Tex. 
App.  Civ.  Cas.   (Willson)  451,  17  S.  W.  419. 

And  one  who,  through  his  own  fault  or 
mistake,  gets  on  a  train  which  does  not 
stop  at  his  destination,  cannot  recover  dam- 
ages for  refusal  of  the  conductor  to  stop  the 
train  at  such  place,  contrary  to  the  regula- 
tions. Ohio  &  M.  R.  Co.  v.  Applewhite,  52 
Ind.  540. 

And  where  one  boards  a  through  train 
without    making    any    effort   to   ascertain 
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and  to  take  passengers  upon  a  train  run- 
ning from  Corbin  to  Norton;  Elys  being  on 
that  line  and  about  25  miles  east  of  Cor- 
bin. 

There  were  two  trains  leaving  Corbin 
daily  on  this  line  that  were  scheduled  to 
stop  at  Elys;  one  leaving  about  6  in  the 
morning,  the  other  about  2:30  in  the  after- 
noon, each  requiring  about  1^  hours  to 
reach  Elys.  There  was  also  a  fast  train 
leaving  over  this  road  at  about  3:45  in 
the  morning;  but  this  train  was  not  sched- 
uled to  stop  at  Elys,  and  plaintiff  waited 
in  and  around  the  station  until  this  train 
was  due  to  leave  and  boarded  it.  When 
tlie  conductor  came  to  collect  Caddie's  fare, 
and  saw  that  his  ticket  was  for  Elys,  he 
immediately   informed  him  that  the  train 


would  not  stop  at  that  place,  and  that 
he  would  have  to  alight  at  Flat  Lick,  an 
intermediate  station,  one  mile  west  of  Elys. 
This  plaintiff  said  he  would  not  do.  Later, 
as  the  train  was  nearing  Barbourville,  the 
county  seat  of  Knox  county,  the  conductor 
asked  Caddie  if  he  would  not  rather  alight 
at  Barbourville,  where  he  could  get  a  hotel, 
than  at  Flat  Lick;  but  plaintiff  declined 
to  accept  the  suggestion,  and  he  says  that 
the  conductor  did  not  speak  to  him  after 
that. 

When  the  train  stopped  at  Flat  Lick 
plaintiff  failed  to  alight.  He  admits  that 
he  knew  that  Elys  was  not  a  regular  stop 
for  that  train,  having  lived  at  said  station 
for  years,  but  testifies  that  he  did  not 
think  the  conductor  would  be  so  contrary 


whether  it  will  stop  at  his  destination,  the 
bare  refusal  of  the  conductor  to  stop  there 
ie  no  dereliction  of  his  duty,  and  it  is  not 
negligence,  to  be  visited  on  the  company. 
St.  Louis,  I.  M.  k  S.  R.  Co.  v.  Rosenberry, 
45  Ark.  256,  2  Am.  Neg.  Caa.  122. 

So,  also,  one  who  boards  a  train  which, 
under  traffic  arrangements  of  the  railroad 
company  over  whose  lines  it  is  running,  is 
not  permitted  to  stop  at  the  place  of  such 
person's  destination,  cannot,  by  offering  the 
fare  to  such  place,  require  that  the  train 
stop  there.  Flood  v.  Chesapeake  &  0.  R.  Co. 
flupra. 

In  St.  Louis  Southwestern  R.  Co.  t.  Town- 
send,  45  Tex.  Civ.  App.  616,  101  S.  W.  455, 
it  was  held  that  an  action  for  refusal  to  stop 
a  train  at  the  place  where  passenger  wished 
to  alight  Could  not  be  maintained,  it  being 
inferable  from  the  evidence  that  plaintiff, 
when  he  boarded  the  train,  knew  it  would 
Bot  stop  at  his  destination,  the  place  hav- 
ing been  discontinued  as  a  station,  and  none 
of  the  railroad  company's  trains  stopping 
thpre,  and  he  was  given  an  opportunity  to 
alight  at  a  regular  stop  1  mile  from  such 
place,  and  this  although  the  auditor  tock 
the  plaintiff's  fare  to  the  place  at  which  he 
wished  to  get  off,  but,  on  being  informed  by 
the  conductor  that  that  was  not  a  regular 
stopping  place,  informed  the  passenger  of 
his  mistake  and  gave  him  an  opportunity  to 
alight  at  the  station  1  mile  before  reaching 
the  place  to  which  he  wished  to  go. 

In  Miley  t.  Northern  P.  R.  Co.  41  Mont. 
51,  108  Pac.  5,  action  to  recover  statutory 
penalty  for  refusal  to  stop  train  at  station, 
the  court,  while  intimating  that  the  statute 
did  not  require  the  railroad  company  to  stop 
the  train  at  every  station,  reserved  its  de- 
cision on  that  point,  holding  that  plaintiff 
did  not  bring  herself  within  the  provisions 
of  that  statute  so  as  to  entitle  recovery,  as 
the  statute  provided  that  the  regular  fare 
niust  be  tendered,  and  she  tendered  an  ex- 
cursion ticket  at  a  reduced  rate. 

If  one  through  his  own  neglect  embarks 
«n  a  mere  "wild  train"  which  is  not  sched- 
uled to  stop  at  his  place  of  destination,  and 
which  the  conductor  cannot  delay  without 
the  danger  of  throwing  th«  passenger  and 
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freight  travel  of  the  road  into  confusion,  it 
is  the  conductor's  duty  to  refuse  to  stop 
merely  for  such  passenger's  accommodation, 
and  the  fact  that  the  conductor  took  the 
passenger's  ticket  would  not  alter  the  rule 
under  such  circumstances.  St.  Louis,  I.  M. 
&  S.  R.  Co.  v.  Rosenberry,  45  Ark.  256,  2 
Am.  Neg.  Cas.  122 ;  St.  Louis,  I.  M.  &  S.  R. 
Co.  V.  Atchison,  47  Ark.  74,  14  S.  W.  468, 
2  Am.  Neg.  Cas.  136. 

And  in  Chicago  &  A.  R.  Co.  v.  Randolph, 
53  111.  510,  5  Am.  Rep.  60,  2  Am.  N^.  Cas. 
574,  where  a  passenger  boarded  a  freight 
train,  desiring  to  go  to  a  station  at  which 
such  train  stopped  only  as  transportation  of 
stock  or  freight  might  require,  in  holding 
the  railroad  company  not  liable  for  failure 
to  stop  at  such  point,  there  being  no  stock 
at  that  place  for  shipment,  the  court  said 
that  it  is  but  reasonable  that  a  railroad 
company  may  exclude  all  passengers  from 
such  trains  or  only  carry  them  to  places  at 
which  they  are  accustomed  to  stop;  and  if  a 
person  gets  upon  such  a  train  without  any 
agreement  that  it  will  stop  at  an  unusual 
place  of  stopping,  he  cannot  require  the 
company  to  change  the  usual  course  of  its 
business  for  his  accommodation  and  to 
serve  his  convenience.  Should  a  person  get 
on  such  a  train  without  the  consent  of  the 
employees  of  the  road,  the  taking  up  of  his 
ticket  merely,  without  an  agreement  to  stop 
at  the  desired  station,  would  not  amount  to 
an  undertaking  by  the  company  to  put  him 
off  at  that  place.  In  such  a  case  the  pas- 
senger is  in  the  wrong  and  has  no  right  to 
insist  that  he  be  safely  put  off  at  the  point 
he  desires,  or  be  carried  without  further 
charge. 

Also  in  Missouri,  K.  &  T.  R.  Co.  ▼.  Byaa, 
9  Tex.  Civ.  App.  572,  29  S.  W.  1122,  action 
for  refusal  to  stop  at  place  of  destination  of 
one  who  boarded  a  through  special  excursion 
train  by  mistake,  which  left  at  about  the 
same  time  as  the  regular  passenger  train,  a 
charge  that  it  was  the  duty  of  the  railroad 
company  to  stop  its  train  at  such  point  in 
any  event  was  held  incorrect,  as,  although 
it  was  the  duty  of  the  railroad  company  to 
stop  its  train  at  each  station  a  sufficient 
time  for  passengers  to  alight,  yet  the  com- 
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as  not  to  stop  there  for  him  to  get  off. 
However,  he  was  mistaken  in  this,  and  was 
carried  on  past  Elys  to  the  next  regular 
stopping  place — Four  Mile.  There  he  vol- 
untarily left  the  train  and  proceeded  to 
walk  the  2  miles  back  to  Elys.  He  testi- 
fies that  it  was  so  dark  that  he  could  not 
see  anything,  and  that  he  fell  into  a  ditch 
and  over  some  cross  ties,  and  skinned  his 
legs,  and  was  '^adly  injured;  that  the 
coach  was  very  warm  when  he  got  off,  and 
coming  out  in  the  cold  air,  and  having  to 
walk  so  far  on  the  ice  and  sleet,  he  was 
chilled,  and  contracted  a  cold,  and  suffered 
greatly. 


1.  It  has  beeh  held  that  a  carrier  has  a 
right  to  make  and  enforce  reasonable  rules 
and  regulations  for  the  operation  of  its 
trains,  that  it  is  the  duty  of  a  person  pro- 
posing to  become  a  passenger  to  ascertain 
before  boarding  the  train  whether  it  stops 
at  his  destination,  and  that  a  passenger 
who  boards  a  train  not  scheduled  to  stop  at 
the  station  to  which  he  desires  to  go  cannot 
recover  damages  for  the  failure  of  the  con- 
ductor to  stop  thereat.  In  Louisville  &  N. 
R.  Co.  V.  Miles,  100  Ky.  84,  37  S.  W.  486, 
it  was  said  that  ''if  it  be  within  the  power 
of  a  passenger  by  getting  aboard  of  a  train 
to  compel  it  to  stop  at  any  station  he  may 


pany  was  permitted  to  run  special  ex- 
cursion trains  between  two  points  without 
stopping  at  intermediate  stations.  The 
court  stated:  'The  train  upon  which  plain- 
tiff traveled  was  not  a  regular  passenger 
train;  the  defendant  had  not  by  running  it 
undertaken  that  it  should  stop  at  all  way 
stations.  As  it  furnished  a  train  for  such 
passengers  as  plaintiff,  it  had  the  right  to 
run  a  special  train  through  without  stop- 
ping unless  by  its  conduct  it  had  entitled 
plaintiff  to  demand  that  it  should  stop  at 
his  destination.  If  he  was  not  informed  and 
did  not  know  of  the  difference  between  the 
two  trains  and  was  justified  by  the  manner 
in  which  defendant  managed  its  train  at 
Houston,  in  believing  that  the  train  which 
he  entered  was  a  proper  one  upon  which  he 
was  to  be  carried,  we  are  of  the  opinion  that 
he  had  the  right  to  expect  defendant  to  let 
him  off  at  his  destination,  and  in  case  of 
his  failure  to  do  so  to  recover  such  damages 
as  resulted  to  him  therefrom.  And  his 
rights  would,  we  think,  be  the  same  if  the 
ofiicers  in  the  train  recognized  him  as  a 
passenger  to  Harrisburg  by  taking  up  his 
ticket  and  promising  to  put  him  off  there 
and  failed  to  do  so  though  he  may  have 
entered  the  cars  with  knowledge  of  the 
character  of  the  trains.  Or  whether  he  was 
misled  by  defendant's  conduct  or  not,  if  he 
entered  the  train  believing  in  good  faith 
that  it  was  the  regular  passenger  train,  or 
that  it  was  to  stop  at  his  destination,  and 
if  defendant's  servants  learned  of  his  pres- 
ence in  the  train  and  his  destination  before 
passing  Harrisburg,  they  were  bound  to 
treat  him  as  a  passenger,  and  if  Harrisburg 
was  the  first  station  passed  after  defend- 
ant's servants  learned  of  plaintiff's  mistake 
under  such  circumstances  we  think  it  would 
be  required  to  put  him  off  there.  But  if, 
when  he  entered  the  train,  he  was  informed 
or  knew  the  train  was  a  special  one  which 
did  not  stop  at  Harrisburg,  and  if  there  was 
no  such  recognition  of  his  right  as  a  pas- 
senger by  the  employees  on  the  train  as  is 
above  supposed,  he  had  no  right  to  demand 
that  those  operating  the  train  should  stop 
to  let  him  get  off.  The  charge  assumed  that 
he  was  entitled  to  have  the  train  stop  in 
any  event,  and  hence  was  erroneous." 

Words  on  a  ticket,  "good  on  passenger 
trains  only,"  do  not  impose  any  obligation 
L.R^.1916D. 


on  a  railroad  company  to  carry  a  holder  on 
any  passenger  train  that  does  not,  in  accord- 
ance with  the  public  running  arrangements 
of  the  company,  stop  at  the  place  named, 
and  to  stop  there  contrary  to  those  arrange- 
ments to  discharge  him.  Ohio  &  M.  R.  Co. 
V.  Swarthout,  67  Ind.  667,  33  Am.  Rep.  104. 
The  court  stated  that  the  words  were  prob- 
ably intended  to  prevent  any  Implication 
that  the  company  was  bound  to  carry  the 
holder  on  freight  trains,  or  anything  but 
passenger  trains. 

But  in  Hutchinson  v.  Southern  R.  Co.  140 
N.  0.  123,  52  S.  E.  263,  6  Ann.  Cas.  22,  one 
who  boarded  a  train  not  scheduled  to  stop 
at  her  station  was  held  entitled  to  recover 
damages  for  failure  of  the  conductor  to  stop 
at  such  point,  on  the  ground  that  the  de- 
fendant failed  in  its  duty  to  have  someone 
at  the  gate  to  examine  the  tickets,  and  pre- 
vent anyone  from  boarding  the  train  for  a 
station  at  which  the  train  was  not  scheduled 
to  stop.  The  court  said :  "There  was  noth- 
ing on  the  face  of  her  ticket  to  show  that  it 
was  not  good  on  that  train.  It  was  the  duty 
of  the  ckfendant  to  have  had  an  agent  at 
the  gate  (as  is  usual)  to  examine  the  tickets 
and  allow  no  one  to  get  upon  a  train  which 
does  not  stop  at  his  destination.  Not  hav- 
ing done  this,  but  having  received  the  plain- 
tiff into  this  train  without  objection,  with  a 
ticket  calling  for  Liberty,  a  regular  station, 
as  her  destination,  and  she  not  knowing  that 
this  train  did  not  stop  there,  it  was  the  duty 
of  the  defendant  to  stop  the  train  at  that 
point  for  her."  The  court  further  said  that 
if  the  plaintiff  had  been  aware  that  the  train 
did  not  stop  at  her  station  she  could  not 
complain  if  she  had  been  put  off  at  the  first 
stop,  with  her  ticket  indorsed  with  leave*  to 
pursue  her  journey  by  the  next  train  stop- 
ping at  her  destination;  but  that  she  testi- 
fied that  she  had  no  such  information,  and, 
on  the  contrary,  that  she  had  twice  in  eigh- 
teen months  previously  been  on  the  same 
train,  which  stopped  and  put  her  off  at 
Liberty;  and  that  the  notice  on  the  printed 
schedule  of  the  company  was  not  brought 
home  to  her,  and  there  was  no  evidence  that 
she  had  any  actual  notice  that  the  train  did 
not  stop  there.  This  case,  in  holding  that 
the  railroad  company  was  bound  to  stop  its 
train  at  the  passenger's  destination  al- 
though it  was  not  scheduled  to  stop  at  that 
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designate,  then  the  authority  of  the  com- 
pany to  make  reasonable  rules  for  the  con- 
duct of  its  business*  and  the  running  of  its 
train  is  destroyed,  the  traveling  public 
would  be  seriously  interrupted,  a  railroad 
could  no  longer  calculate  upon  its  trains 
making  certain  connections  with  trains  on 
other  roads,  and  the  hazard  of  operating 
them  would  be  increased/' 

The  rule  stated  in  that  case,  however,  is 
subject  to  the  limitation  expressed  later  in 
the  opinion  in  Louisville  &  N.  K,  Co.  v. 
Scott,  141  Ky.  638,  34  L.R.A.(N.S.)  206, 
133  S.  W.  800,  Ann.  Caa.  1912C,  547,  where- 
in it  was  held  that  a  railroad  company  is 


ordinarily  bound  by  the  act  of  its  ticket 
agent  in  agreeing  with  or  informing  the 
purchaser  of  a  ticket  to  a  certain  station 
that  the  train  proposed  by  the  passenger 
to  be  taken  will  stop  at  the  station  for  the 
purpose  of  permitting  the  passenger  to 
alight  thereat. 

2.  In  the  case  at  bar  Gaddie  had  no  in- 
formation from  or  agreement  with  any 
ticket  agent  that  the  train  he  boarded  would 
stop  at  Elys;  but  he  claims  and  testified 
that,  when  the  train  upon  which  he  took 
passage  at  Corbin  was  announced,  he  went 
through  the  gate  through  wliich  all  passen- 
gers were  required  to  pass  in  order  to  reach 


place,  seems  to  be  out  of  harmony  with  the 
decisions  of  analogous  cases,  as  where  one 
has  been  misdirected,  and  where  it  is  held 
that  the  railroad  company  was  not  bound  to 
stop  its  train,  but  that  the  passenger  had 
an  action  for  breach  of  contract  to  carry, 
or  in  tort  for  negligence  in  misdirecting. 

And  it  has  been  held  that  where  a  pas- 
senger boards  a  train,  his  destination  being 
a  station  at  which  the  train  is  not  sched- 
uled to  stop,  and  to  which  station  no  tickets 
are  sold  for  such  train,  but  his  fare  to  such 
station  is  received  by  the  conductor,  he  may 
recover  for  injuries  sustained  as  a  result  of 
failure  to  stop  the  train  sufficient  time  to  al- 
low him  to  alight,  where  it  is  shown  that 
while  not  scheduled  to  stop  at  the  station, 
the  train  is  required  by  law  to  stop  at  a 
railway  intersection  500  feet  beyond;  that 
passengers  had  for  several  years  been  re- 
ceived on  this  train  to  be  carried  to  such 
station,  the  conductor  collecting  the  fare  to 
such  place,  and  they  being  in  the  habit  of 
getting  off  at  the  place  where  the  train 
stopped  before  reaching  the  intersection^ 
which  at  times  was  at  the  station  platform^ 
and  in  reliance  on  such  custom  and  on  the 
fact  that  the  train  came  to  a  full. stop,  thp 
injured  passenger  attempted  to  alight. 
McNulta  V.  Ensch,  134  III.  46,  24  N.  E.  631, 
2  Am.  Neg.  Cas.  675.  It  may  be  stated  that 
the  defendant  laid  no  particular  stress  on 
the  fact  that  the  passenger  had  boarded  a 
train  not  scheduled  to  stop  at  his  desti- 
nation, but  based  its  nonliability  on  the 
fact  that  the  train  stopped  beyond  the 
station,  where  passengers  alighted  with 
safety,  and  that  the  plaintiff  should  have 
waited  until  the  train  reached  such  place; 
but  the  court  based  the  liability  on  the  fact 
that  at  the  time  the  conductor  received  the 
fare  the  passenger  should  have  been  notified 
that  no  stop  would  be  made  at  the  station, 
and  in  the  absence  of  such  notification  and 
because  of  the  fact  that  the  train  slackened 
its  speed  before  reaching  the  station  plat- 
form and  finally  stopped  at  it,  the  passenger 
was  justified  in  believing  that  that  was  the 
place  for  him  to  alight. 

— effect  of  sale  of  ticket. 

A  railroad  company  which  sells  a  ticket 
to  a  certain  place  does  not  enter  into  a  con- 
L.R.A.1916D. 


tract  with  the  one  purchasing  and  accepting 
such  ticket  that  such  person  will  be  carried 
to  the  place  indicated  on  the  ticket  on  a 
train  which  does  not  stop,  under  the  rules 
and  regulations  of  the  railroad  company,  at 
such  place.  Usher  v.  Chicago,  R.  I.  &  P.  R. 
Co.  71  Kan.  375,  80  Pac.  956. 

So,  also,  a  railroad  company  by  selling  a 
ticket  to  a  certain  point  does  not  obligate 
itself  to  stop  a  through  express  at  the  latter 
station,  nor  is  the  sale  of  a  ticket  in  itself 
an  assurance  that  the  purchaser  will  be  car- 
ried through  to  his  destination  on  a  through 
express  without  change  of  cars.  Atchison, 
T.  &  S.  F.  R.  Co.  V.  Cameron,  14  C.  C.  A. 
358,  32  U.  S.  App.  67,  66  Fed.  709. 

And  the  fact  that  a  ticket  was  sold  to  one 
and  he  is  permitted  to  enter  the  cars  of  a 
train  which  does  not  stop  at  his  destination 
does  not  require  that  the  train  be  stopped 
at  such  place,  if  it  is  not  in  accordance  with 
the  regulations  of  the  company  to  stop 
there.  Haskins  v.  Lake  Shore  &  M.  S.  R. 
Co.  4  Ohio  L.  J.  951. 

A  sale  of  a  ticket  as  a  train  is  approach- 
ing is  not  a  representation  that  that  train 
will  stop  at  the  station  for  which  the  ticket 
was  purchased.  Duling  v.  Philadelphia,  W. 
&  B.  R.  Co.  66  Md.  120,  6  AtL  592. 

Nor  is  the  fact  that  the  ticket  is  marked 
''For  this  day  and  train  only"  a  representa- 
tion that  that  train  will  stop  at  the  place 
for  which  the  ticket  was  purchased.    Ibid. 

And  in  Noble  v.  Atchison,  T.  &  S.  F.  R. 
Co.  4  Okla.  534,  46  Pac.  483,  it  was  held  that 
the  fact  that  one  asked  a  ticket  agent  when 
a  certain  train  was  due,  and,  upon  being  in- 
formed that  it  would  arrive  in  a  few 
minutes,  asked  for  a  ticket  to  a  certain  place 
at  which  the  train  by  its  schedule  did  not 
stop,  will  not,  where  such  person  boarded 
the  train  and  was  ejected  upon  his  refusal 
to  pay  fare  to  the  first  regular  stop  of  the 
trsiin,  entitled  him  to  an  action  to  recover 
damages,  based  on  the  ground  that  he  was 
mislea  or  misinformed  by  the  agent,  or  that 
a  special  agreement  was  made  by  the  rail- 
road company  through  its  agent  by  which 
he  was  to  be  put  off  at  the  station  to  which 
he  had  purchased  the  ticket.  The  court 
stated  that  in  order  to  sustain  this  conten- 
tion it  is  necessary  that  it  should  clearly  ap- 
pear in  the  evidence  that  it  was  the  inten- 
tion of  the  passenger  to  take  the  through 
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the  train;  that  the  gateman  called  for  the 
exhibition  of  tickets;  that  he  held  his  ticket 
up,  and  the  gateman  pointed  and  called  out 
the  number  of  the  track  on  wliich  was 
standing  the  train  which  he  boarded.  He 
fiirther  testified  that,  as  he  was  about  to 
step  on  the  train,  the  brakeman  asked  him 
where  he  was  going,  and  he  replied  that  he 
was  going  to  Elys,  and  went  on  in  the  train 
without  objection  upon  the  part  of  the 
brakeman.  Because  of  these  facts  it  is  con- 
tended that  it  was  the  contractual  duty  of 
the  company  to  stop  the  train  at  Elys. 

The  greater  weight  of  authority  supports 
the  rule  that  where  a  passenger,  by  reason 


of  incorrect  information  of  the  carrier's 
employees,  boards  a  train  not  scheduled  to 
stop  at  the  station  for  which  he  has  a 
ticket  and  to  which  he  desires  to  go,  the 
carrier  has  a  right  to  correct  the  mistake, 
and  to  require  the  passenger  to  alight  at  a 
regular  stopping  place,  which  is  a  suitable 
place,  from  which  he  may  take  the  next 
regular  train  that  does  stop  at  his  destina- 
tion; and  that  it  is  the  duty  of  the  passen- 
ger to  stop  off  at  such  place  and  wait  for 
such  train.  Carter  v.  Southern  R.  Co.  75 
S.  C.  355,  55  S.  E.  771;  Black  v.  Atlantic 
Coast  Line  R.  Co.  82  S:  C.  478,  64  S.  E.  418; 
Runyon  v.  Pennsylvania  R.  Co.  74  N.  J.  L. 


train  then  due  in  eight  or  ten  minutes, 
which,  by  the  regulations  of  the  company, 
did  not  stop  at  his  destination,  and  that  it 
was  not  his  intention  to  wait  from  that  time 
until  an  hour  later,  and  take  the  local 
train,  which,  by  the  regulations  of  the  com- 
pany, did  stop  at  his  destination,  and 
that  at  the  time  the  agent  of  the  company 
knew  that  such  was  the  intention  of  the  pas- 
senger, and  that  the  agent  consented  to  this 
arrangement  and  that  the  regulations  of  the 
company  should  be  waived  to  suit  this 
proposition  and  purpose  of  the  passenger; 
and  it  must  also  specifically  and  clearly  ap- 
pear that  the  passenger  acted  upon  the 
agreement  thus  intentionally  and  knowingly 
made  between  the  agent  of  the  company  and 
himself.  It  must  also  appear  that  the  pas- 
senger was  himself  in  the  exercise  of  due 
care  in  making  this  agreement,  and  that  he  > 
had  taken  pains  to  inform  himself  that  the 
through  passenger  train  which  he  took  did 
or  did  not,  under  the  regulations  of  the 
company,  stop  at  his  destination,  and  that 
the  agent  of  the  railroad  company  was  fully 
aware  and  knew  by  what  transpired  between 
them  at  the  time  that  it  was  the  intention  of 
the  passenger  to  take  the  through  passenger 
train,  and  that  the  agent  understood  it  to 
be  agreed  upon  between  them  that  that  train 
should  stop  at  his  destination. 

But  in  Texas  &  P.  R.  Co.  v.  Cole,  66  Tex. 
562,  1  S.  W.  629  (action  to  recover  damages 
for  physical  and  mental  suffering  resulting 
from  walking  to  destination  where  one  who 
boarded  a  train  which  did  not  stop  at  her 
destination  was  carried  to  the  first  stopping 
place  beyond  such  destination,  the  conductor 
refusing  to  stop  at  the  place  for  which  she 
had  a  ticket),  although  the  verdict  for  the 
plaintiff  was  reversed  on  the  ground  that 
the  injuries  were  proximately  caused  by  the 
passenger's  own  negligence,  yet  the  court,  in 
the  course  of  its  opinion,  stated  that  the 
railroad  company's  first  breach  of  duty 
toward  such  passenger  was  in  selling  her  a 
ticket  to  her  destination  when  the  train 
did  not  stop  at  that  place,  and  that  this  was 
the  foundation  upon  which  her  right  of  re- 
covery rested.  There  is  nothing  in  the 
opinion  to  indicate  as  to  why  the  court 
thought  that  the  ticket  agent  should  not 
have  sold  the  ticket,  and  the  only  way  to 
harmonize  this  statement  with  decisions  in 
L.R.A.1915D. 


similar  cases  would  be  to  assume  that  from 
the  time  the  train  went,  and  other  circum- 
stances surrounding  the  purchase  of  the 
ticket,  the  ticket  agent  should  have  known 
that  the  purchaser  intended  to  take  that 
train,  and  should  have  advised  her  that  she 
could  not  reach  her  destination  by  sucli 
train,  and  should  have  refused  to  sell  her  a 
ticket  for  that  place  if  he  knew  that  she  was 
going  to  take  that  train  with  the  thought  of 
alighting  at  such  place. 

—effect  of  misdirection  of  ticket  agent. 

In  Marshall  v.  St.  Louis,  K.  C.  &  N.  R. 
Co.  78  Mo.  610,  where  one,  at  the  direction 
of  the  ticket  agent,  boarded  a  train  which 
did  not  stop  at  her  destination,  and  was 
carried  to  the  first  stopping  station  beyond, 
it  was  held  that  an  action  for  damages 
predicated  on  the  conductor's  refusal  to  stop 
the  train  at  her  destination  could  not  be 
maintained,  but  that  the  action  should  be 
predicated  on  the  negligent  misdirection  of 
the  ticket  agent.  The  court  stated  that  the 
conductor  was  not  guilty  of  negligence  in 
refusing  to  stop  his  train  at  the  padsenger's 
destination,  for  he  was  forbidden  to  do  so 
by  the  rules  of  the  company;  and  if  he  had 
stopped  there  in  violation  of  his  duty  and 
the  regulations  of  the  company,  and  injury 
had  resulted  to  anyone  from  such  violation 
of  duty,  the  company  would  have  been  held 
liable  therefor.  If  the  conductor  of  a 
through  train,  which,  by  the  regulations  of 
the  company,  is  permitted  to  stop  only  at  a 
few  important  stations  on  its  transit,  can  be 
required  to  stop  his  train  at  any  way  station 
on  the  statement  of  a  passenger  that  he  was 
informed  by  some  agent  of  the  company 
authorized  to  give  such  information  that  the 
train  would  stop  at  such  station,  and  that 
he  had  been  directed  to  take  that  train,  the 
movement  of  such  train  would  virtually  be 
withdrawn  from  the  control  of  the  company, 
and  placed  under  the  control  of  the  pas- 
sengers; and  in  lieu  of  that  precision,  regu- 
larity, and  securit>'  which  should  be  required 
in  the  management  of  passenger  trains,  only 
uncertainty,  irregularity,  and  insecurity 
would  prevail.  In  many  instances  the  con- 
ductor would  have  no  means  of  testing  the 
good  faith  of  the  representations  made  to 
him  by  the  passenger,  and  he  would  have  to 
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225,  68  Atl.  107;  International  &  G.  N.  R. 
Co.  V.  Hassell,  62  Tex.  266,  60  Am.  Rep. 
625;  Miller  v.  King,  21  App.  Div.  192,  47 
N.  Y.  Supp.  634;  Lake  Shore  &  M.  S.  R. 
Co.  V.  Pierce,  47  Mich.  277,  11  N.  W.  157; 
Turner  v.  McCook,  77  Mo.  App.  198;  St. 
Louis  Southwestern  R.  Co.  v.  Wallace,  32 
Tex.  Civ.  App.  312,  74  S.  W.  681;  St.  Louis 
Southwestern  R.  Co.  v.  Townsend,  46  Tex. 
Civ.  App.  616,  101  S.  W.  455.  This  we 
think  to  be  a  sound  rule  of  law. 

We  do  not  mean  to  be  understood,  how- 
ever, as  holding  that  when  the  passenger, 
at  the  time  he  purchases  his  ticket,  is  in- 
formed by  the  ticket  agent  that  the  train 


he  proposes  to  take  will  stop  at  his  destin- 
ation to  permit  him  to  alight,  although  it 
is  not  a  regular  scheduled  stop  for  such 
train,  the  carrier  may  correct  such  error, 
and  the  passenger  be  required  to  alight  at 
an  intermediate  station,  for  the  carrier  in 
such  case  has  made  its  contract,  and  that 
contract  the  passenger  hfis  a  right  to  en- 
force. But,  where  no  specific  agreement  for 
such  stopping  of  the  train  is  clearly  shown 
to  have  been  effected  at  the  time  of  the  pur- 
chase of  the  ticket,  then  the  mere  act  of  a 
gateman  or  brakeman,  in  making  no  objec- 
tions to  the  boarding  of  the  train  by  the 
passenger,    ought   not   and    will   not   estop 


act  blindly  at  the  risk  of  injury  to  his  mas- 
ter and  to  the  passengers  committed  to  his 
care.  When  any  servant  of  a  railroad  com- 
pany having  the  requisite  authority  mis- 
directs a  passenger  to  his  injury,  the  com- 
pany should  be  responsible  therefor;  but  in 
an  action  for  such  injury  the  petition  should 
be  founded  upon  such  misdirection. 

In  Carter  v.  Southern  R.  Co.  75  S.  C.  355, 
65  S.  E.  771,  action  to  recover  damages  al- 
leged to  have  resulted  from  the  refusal  of 
the  conductor  to  stop  his  train,  which  had 
been  boarded  through  inadvertent  misdirec- 
tion of  the  ticket  agent,  at  an  unscheduled 
stop,  it  was  held  that  while  a  railroad  com- 
pany will  be  liable  for  damages  resulting 
from  misdirection  of  a  ticket  agent,  yet 
where  a  passenger  refuses  to  get  off  at  a 
station  preceding  her  destination,  where  a 
local  train  could  be  taken  to  such  destina- 
tion a  few  hours  later,  and,  insisting  on  the 
train  stopping  at  her  destination,  is  car- 
ried on  and  gets  off  at  the  first  regular  stop 
beyond  her  destination,  .which  necessitates 
a  walk  back  of  several  miles  over  a  rough 
mountain  trail,  through  heat  and  storm, 
— damages  for  sickness  and  injury  result- 
ing from  such  walk  could  not  be  re- 
covered. The  court  said:  "Assuming, 
then,  that  the  plaintiff's  being  on  the  wrong 
train  was  due  to  the  mistake  of  the  railroad 
company,  and  not  to  any  fault  of  her  own, 
what  were  the  relative  duties  in  these  cir- 
cumstances of  the  railroad  company  and  the 
passenger?  Ordinarily  the  duty  of  a  rail- 
road company  is  to  stop  its  train  to  let  off 
passengers  at  stations  to  which  it  has  under- 
taken to  carry  them.  But  where,  as  in  this 
case,  a  passenger  is  on  a  train  by  the  mis- 
take of  a  ticket  agent,  which,  under  the 
rules  of  the  company,  does  not  stop  at  the 
station  called  for  by  his  ticket,  the  prompt 
and  safe  transportation  of  other  passengers 
is  also  to  be  considered  by  the  conductor  in 
deciding  whether  he  will  adhere  to  his 
schedule  or  stop  for  the  particular  passen- 
ger; and  if,  in  good  faith,  he  decides  it  to 
be  his  duty  not  to  stop,  then  it  is  the  duty 
of  the  railroad  company  to  correct  the  mis- 
take of  the  ticket  agent  as  far  as  practicable 
with  the  least  possible  damage  and  incon- 
venience to  the  passenger,  and  to  compensate 
the  passenger  for  such  damage  as  resulted 
from  the  mistake  as  the  proximate  cause. 
L.R.A.1915D. 


The  duty  of  a  passenger  in  the  situation  of 
the  plaintiff  is  to  use  all  reasonable  means 
known  to  herself  or  suggested  by  the  con- 
ductor to  minimize  her  damage,  especially 
when  it  is  conceded,  as  in  this  case,  that  the 
fault  alleged  against  the  ticket  agent  in 
misleading  the  passenger  was  due  to  inad- 
vertence; and  the  passenger  cannot  recover 
for  loss  or  injury  which  could  have  been 
avoided  by  the  use  of  such  means.  .  .  . 
In  the  application  of  this  principle  of  the 
right  and  duty  of  the  carrier  to  correct  its 
mistake  and  of  the  duty  of  the  passenger  to 
minimize  the  damage,  as  a  general  rule 
where  a  passenger,  on  account  of  the  mis- 
take of  the  carrier's  agent,  boards  a  train 
not  scheduled  to  stop  at  his  station,  the  car- 
rier has  a  right  to  correct  the  mistake  by 
letting  the  passenger  off  at  a  stopping  place 
of  that  train  before  passing  the  passenger's 
destination,  so  that  he  may  take  the  next 
train  scheduled  to  stop  at  his  destination; 
and  it  is  the  duty  of  the  passenger  to  stop 
off  and  wait  for  such  train.  ...  In 
such  cases,,  however,  the  common  carrier  is, 
of  course,  liable  for  any  damage  or  loss  of 
time  resulting  from  the  passenger's  stopping 
off  which  would  not  have  been  incident  to 
waiting  for  the  local  train  at  the  point 
where  the  passenger  had  to  commence  his 
journey."  The  court  distinguished  this  case 
from  Richardson  v.  Atlantic  Coast  Line  R. 
Co.  71  S.  C.  445,  51  S.  E.  261,  stating  that 
in  the  Richardson  Case  the  conductor  not 
only  refused  to  stop  at  the  passenger's  desti- 
nation, but  demanded  of  the  passenger  ad- 
ditional fare  to  the  stop  beyond,  which  was 
the  only  stop  anywhere  in  the  vicinity  of 
his  destination,  and  upon  the  passenger's 
refusal  to  pay,  stopped  the  train  and  put 
him  off  against  his  will,  as  a  trespasser. 

In  Humphries  v.  Illinois  C.  R.  Co.  70 
Miss.  453,  12  So.  155,  action  to  recover  dam- 
ages alleged  to  be  the  result  of  refusal  to 
stop  through  train  at  passenger's  destina- 
tion, it  was  held  to  be  a  question  for  the 
jury  as  to  whether  there  was  a  special  con- 
tract to  stop  the  train  at  such  place,  where 
there  was  evidence  that  a  ticket  agent  sold 
the  ticket  knowing  it  was  to  be  used  for 
such  train,  and  there  was  also  some  evidence 
that  the  train  would  customarily  stop  there 
for  the  purpose  of  allowing  interstate  pas- 
sengers to  alight. 


712 


KENTUCKY  COURT  OF  APPEALS. 


the  company  from  a  correction  of  the  error 
by  the  conductor  requiring  the  passenger 
to  leave  the  train  atr  a  suitable  intermediate 
point,  there  to  wait  for  and  take  passage 
upon  a  train  which  does  stop  at  the  passen- 
ger's destination.  Nor  do  we  hold  that 
where  a  passenger  makes  inquiry  of  the 
gatekeeper,  or  those  in  charge  of  the  train, 
as  to  the  train  he  should  take,  and,  acting 
under  their  directions,  is  caused  to  board 
the  wrong  car,  that  he  cannot  recover  for 
lost  time  and  increased  expenses  necessarily 
incurred  by  reason  of  such  incorrect  infor- 
mation. This  question  is  not  before  us  here. 
What  we  do  hold  is  that,  under  the  cir- 


cumstances testified  to  by  plaintiff,  the  dei- 
fendant  owed  plaintiff  no  duty  to  stop  its 
fast  train  at  Elys  for  the  purpose  of  letting 
him  off.  It  was  his  duty,  when  informed 
by  the  conductor  that  the  train  would  not 
stop  at  Elys,  to  elect  to  stop  at  some  one 
of  the  intermediate  stations  at  which  the 
train  would  stop  before  reaching  Elys,  and 
this  he  refused  to  do,  and  he  has  no  cause 
of  action  against  the  defendant.  The  court 
improperly  refused  to  instruct  the  jury  to 
find  for  the  defendant. 

The  judgment  is  reversed,  for  proceedings 
consistent  with  this  opinion. 


—Effect  of  agreement  of  conductor  to  stop 

train. 

Regulations  as  to  the  running  and  stop- 
ping of  trains  are  absolutely  necessary  for 
the  transaction  of  the  company's  business 
and  for  the  safety  of  the  employees  and  pas- 
sengers; and  their  violation  at  the  will  of 
the  employee  or  for  the  convenience  of  the 
passenger  ought  not  to  be  tolerated.  Texas 
&  P.  R.  Co.  V.  Ludlam,  6  C.  C.  A.  454,  13 
U.  S.  App.  640,  57  Fed.  481. 

So,  the  conductor  cannot  bind  the  com- 
pany by  a  promise  to  stop  a  train  at  a  place 
where,  by  the  rules  and  regulations  of  the 
company,  it  is  not  permitted  to  stop.  Schif- 
fler  v.  Chicago  &  N.  W.  R.  Co.  96  Wis.  141, 
65  Am.  St.  Rep.  35,  71  N.  W.  97,  3  Am.  Neg. 
Rep.  121. 

And  the  fact  that  a  conductor  takes  a 
passenger's  ticket  and  agrees  to  let  him  off 
at  his  place  of  destination  as  indicated 
thereby  will  not  bind  the  company  to  stop 
the  train  at  that  station,  contrary  to  its 
rules  and  regulations.  Ohio  &  M.  R.  Co.  v. 
Hatton,  60  Ind.  12.  The  court  said:  "It  is 
not  competent,  we  think,  for  a  conductor  to 
agree  with  an  individual  passenger  to  carry 
him  to  a  given  place,  and  stop  at  that  place 
to  allow  him  to  leave  the  train,  and  thus 
bind  the  railroad  company,  unless  the  place 
at  which  he  is  to  stop  is  a  regular  station 
of  the  train  which  he  is  conducting.  Such 
a  power  cannot  be  implied  as  within  the 
proper  duties  of  a  conductor;  nor  would  it 
be  consistent  with  public  policy.  A  railroad 
company  that  holds  itself  out  to  the  public 
as  a  common  carrier  of  passengers,  estab- 
lishes its  routes  and  stations,  and  adver- 
tises its  running  arrangements,  thereby 
pledges  itself  to  the  public  to  run  according- 
ly; and  if  it  was  in  the  power  of  a  con- 
ductor to  stop  at  different  stations  from 
those  established  for  the  linesi  or  alter  the 
running  arrangement  of  the  road,  to  accom- 
modate a  particular  passenger,  he  would 
thereby  greatly  incommode  the  public  gen- 
erally, for  the  sake  of  a  single  passenger. 
The  duty  of  a  conductor  is  to  run  the  trains 
according  to  the  public  arrangements,  and 
he  has  no  power  to  change  them;  and  a  pas- 
senger has  no  right  to  infer  that  a  conductor 
has  any  such  power  from  his  general  duties 
as  a  conductor,  and  no  reason  .to  suppose 
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that  he  could  bind  the  railroad  company  by 
any  such  agreement.'* 

And  especially  where  the  passenger  must 
have  known  that  the  conductor  had  no 
power  to  make  such  an  agreement  from  the 
fact  that  before  the  train  started  the  con- 
ductor informed  the  passengers  that  the 
train  did  not  stop  at  that  station,  and  could 
not  stop  there,  and  it  was  also  shown  that 
on  the  passenger's  ticket  it  was  stated  that 
it  was  ''good  only  on  trains  stopping  at 
stations  named."     Ibid. 

A  passenger  who  contracts  with  a  railroad 
conductor  to  be  left  at  a  station  at  which 
such  conductor's  train  is  not  scheduled  to 
stop,  after  having  been  notified,  by  being  re- 
fused a  ticket  for  passage  to  such  station  by 
that  train,  that  it  was  against  the  rules  for 
the  conductor  to  stop  there,  cannot  recover 
damages  from  the  company  if  the  conductor 
breaks  the  contract  and  carries  him  past  the 
station ;  at  least,  where  other  trains  are  pro- 
vided by  which  such  station  could  be 
reached.  Alabama  G.  S.  R.  Co.  v.  Car- 
michael,  90  Ala.  19;  9  L.R.A.  388,  8  So.  87. 

But  where  a  passenger  by  mistake  boards 
a  train  which  does  not  stop  at  his  desti- 
nation, the  conductor's  agreement  to  put 
him  off  at  such  place  will  bind  the  company 
where  there  is  evidence  tliat  though  by  the 
rules  and  regulations  of  the  company  the 
train  was  not  permitted  to  stop  there, 
the  conductor  frequently  did  stop  the  train 
there  to  let  passengers  off.  Texas  &  P.  R. 
Co.  v.  Elliott,  22  Tex.  Civ.  App.  31.  54  S. 
W.  410. 

— effect  of  taking  up  ticket  or  fare. 

The  taking  of  a  ticket  or  fare  by  the  con- 
ductor does  not  constitute  a  binding  con- 
tract upon  the  company  to  stop  the  train  at 
the  point  of  destination  mentioned  in  the 
ticket.  St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Rosen- 
berry,  45  Ark.  256,  2  Am.  Neg.  Cas.  122; 
Chicago  &  A.  R.  Co.  v.  Randolph,  53  111.  510, 
5  Am.  Rep.  60,  2  Am.  Neg.  Cas.  674;  St. 
Louis,  I.  M.  &  S.  R.  Co.  v.  Atchison,  47  Ark. 
74,  14  S.  W.  468,  2  Am.  Neg.  Cas.  136 ;  Ras- 
kins V.  Lake  Shore  &  M.  S.  R.  Co.  4  Ohio  L. 
J.  951;  Trotlinger  v.  East  Tennessee,  V.  & 
G.  R.  Co.  11  Lea,  533. 

So,  the  fact  that  a  passenger  who  has 
boarded  a  train  which  djoes  not  stop  at  his 
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destination  succeeds  in  getting  his  ticket 
into  the  hands  of  the  conductor^  and  then, 
after  the  latter  has  found  where  he  wishes 
to  get  off,  refuses  to  take  it  back,  adds  noth- 
ing to  the  merits  of  the  passenger's  case  in 
an  action  against  the  company  for  damages 
for  refusal  of  the  conductor  to  stop  at  the 
place  of  destination.  Ohio  &  M.  K.  Go.  v. 
Applewhite,  52  Ind.  540. 

But,  on  collecting  fare  to  a  station  at 
which  a  train  is  not  scheduled  to  stop,  it  be- 
comes the  duty  of  the  conductor  to  notify 
the  passenger  so  paying  that  the  train  will 
not  stop  at  that  station,  or  to  carry  him  to 
such  station  and  then  give  him  sufficient 
time  to  get  off  in  safety.  McNulta  v.  Ensch, 
134  111.  46,  24  N.  E.  631,  2  Am.  Neg.  Gas. 
675. 

Bight  to  eject. 

A  passenger  who  boards  a  train  which 
does  not  stop  at  his  destination  may,  when 
his  mistake  is  discovered,  be  required  to 
leave  the  train  at  the  first  regular  stopping 
place  unlessj  after  the  mistake  is  discovered, 
the  railroad  company's  agents  do  something 
which  precludes  them  from  enforcing  the 
privilege  they  had  of  compelling  such  pas- 
senffer  to  leave  the  train  short  of  his  desti- 
nation. St.  Louis  Southwestern  R.  Co.  v. 
Campbell,  30  Tex.  Civ.  App.  35,  69  S.  W. 
451. 

One  who,  without  being  misled  in  any 
way,  boards  a  train  which  does  not  stop  at 
her  destination,  may  be  required  to  alight 
at  any  regular  stopping  place  where  she  can 
get  atrain  to  her  destination,  and  the  com- 
pany will  not  be  liable.  Plott  v.  Chicago  & 
N.  W.  R.  Co.  63  Wis.  511,  23  N.  W.  412. 

So,  one  who  is  required  to  transfer  at  an 
intermediate  station  to  an  accommodation 
train  cannot  recover  as  for  a  breach  by  the 
railroad  company  of  its  duty  to  permit  him 
to  remain  on  the  train  until  the  place  to 
which  he  had  a  ticket  was  reached.  Louis- 
ville &  N.  R.  Co.  V.  Thomason,  6  Ala.  App. 
365,  60  So.  506. 

So,  also,  one  who  is  forced  to  leave  at 
another  place  cannot  recover  for  a  wrongful 
ejection,  in  the  absence  of  showing  that 
needless  force  was  used.  Chicago,  St.  L.  & 
P.  R.  Go.  V.  Bills,  104  Ind.  13,  3  N.  E.  611. 

One  who  is  on  a  train  which  does  not 
stop  at  his  destination,  he  knowing  that  fact 
when  he  boarded  the  train,  may  be  ejected 
at  any  reasonably  safe  place  between 
stations;  the  company  is  not  required  to 
carry  him  to  the  next  station,  or  to  the  next 
highway,  or  the  next  place  that  would  be 
convenient  for  him  to  get  off.  New  York, 
C.  &  St.  L.  R.  Co.  V.  Willing,  24  Ohio  C.  C. 
474.  The  court  stated  that  he  has  no  claims 
upon  the  company;  he  is  not  paying  for  his 
transportation;  he  is  a  trespasser  upon  the 
train,  and  they  have  a  right  to  relieve  them- 
selves of  him  as  speedily  as  possible,  but 
without  exposing  him  to  any  unusual  or 
extraordinary  dangers.  The  mere  fact  of 
putting  him  off  the  train  on  the  railroad 
track  or  within  the  right  of  Way,  in  the 
night,  if  he  is  unlawfully  on  the  train,  is 
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not  exposing  him  to  tmusxial  or  extraordi- 
nary pferil. 

A  railroad  company  may  discontinue  or 
suspend  the  right  of  passengers  to  ride  on 
freight  trains  to  a  certain  station  whenever 
there  is  necessity  for  handling  freight  there, 
and  a  passenger  notified  either  under  this 
right  or  in  the  customary  manner  that  the 
train  would  make  no  stop  is  in  duty  bound 
to  leave  the  train,  and  if  he  does  not  he  can 
be  lawfully  ejected.  Wieland  v.  Southern  P. 
Co.  1  Gal.  App.  843,  82  Pac.  226. 

A  passenger  who  refuses  to  pay  fare  to 
the  first  place  at  which  the  train  regularly 
stops  beyond  the  place  at  which  the  pas- 
senger wishes  to  alight,  and  at  which  the 
train  does  not  stop,  may  be  lawfully  ejected 
before  his  destination  is  reaehed,  at  the 
regular  stopping  place  nearest  thereto. 
Louisville  &  N.  R.  Co.  v.  Maxwell,  —  Ala., 
— ,  66  So.  669;  Logan  v.  Hannibal  &  St.  J. 
R.  Co.  77  Mo.  663;  Missouri,  K.  4Ie  T,  R.  Co. 
V.  Dice,  --  Tex.  Civ.  App.  — ,  168  S.  W.  478. 

And  there  is  not  a  denial  of  a  complete 
performance  of  contract  to  carry  a  passen- 
ger to  his  destination  where  his  ticket  is 
given  back  to  him  with  an  indorsement 
thereon  showing  that  he  has  a  right  to  pro- 
ceed to  the  station  indicated  thereby  on  a 
train  which  stops  at  such  station.  Louis- 
ville &  N.  R.  Co.  v.  Maxwell,  supra. 

Under  a  statute  requiring  a  railroad  com- 
pany to  stop  a  train  at  a  junction  point  to 
permit  passengers  to  be  transferred,  the 
company  is  under  no  duty  to  stop  the  train 
at  such  point  unless  there  is  a  passenger  to 
be  transferred;  and  so,  where,  under  the 
rules  and  regulations  of  the  railroad  com- 
pany, a  train  will  not  stop  at  a  junction 
point  unless  there  are  passengers  to  be 
transferred  to  another  road,  one  whose 
destination  is  such  point  cannot  require  the 
train  to  be  stopped  where  there  are  no  pas- 
sengers to  be  transferred,  and,  on  refusal  to 
pay  fare  to  the  first  stopping  place  beyond, 
may  be  lawfully  ejected  before  such  place  is 
reached,  at  the  nearest  regular  stopping 
place  thereto.  Logan  v.  Hannibal  k  St.  J. 
R.  Co.  77  Mo.  663. 

In  Gulf,  0.  &  8.  F.  R.  Co.  t.  Moore,  98 
Tex.  302,  83  S.  W.  362,  4  Ann.  Gas.  770,  a 
passenger  boarded  a  train  which,  under  the 
regulations  of  the  railroad  company,  stopped 
at  his  destination  only  to  permit  passengers 
coming  from  connecting  lines  to  alight,  and 
was  required  to  leave  at  the  first  regular 
stopping  station  of  his  train.  In  an  action 
to  recover  damages  for  refusal  to  carry  him 
to  his  destination,  brought  on  the  theory 
that  the  regulation  which  allowed  passen- 
gers coming  to  the  defendant's  line  from 
other  roads  to  get  off  at  all  stations,  while 
denying  the  same  privilege  to  those  travel- 
ing entirely  on  its  own  line,  gave  to  the 
former  an  "undue  and  unreasonable  prefer- 
ence or  advantage,"  and  subjected  the  latter 
to  "undue  or  unreasonable  prejudice  or  di€- 
advantage,"  and  denied  to  the  latter 
"reasonable,  proper,  and  equal  facilities," 
within  the  meaning  of  the  interstate  com- 
merce law,  the  court  refiised  16  decide  wheth- 
er the  statute,  if  applicable,  had  that  effect. 
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as  in  any  event  the  action  could  not  be  sus- 
tained in  the  state  court,  as,  by  the  terms 
of  the  act,  it  could  be  enforced  only  in  the 
United  States  courts  or  before  the  Interstate 
Commerce  Commission. 

The  conductor  is  under  no  obligation  to 
take  the  first  opportunity  to  inform  a  pas- 
senger who  has  gotten  on  a  train  not 
scheduled  to  stop  at  his  destination  without 
previously  informing  himself,  when,  where, 
and  how  he  can  go  or  stop,  that  the  train 
does  not  stop  at  the  station  to  which  he  is 
destined,  so  that  he  can  exercise  the  riglit 
to  leave  the  train  at  any  station  he  chooses 
before  reaching  the  destination  named  in 
his  ticket.  Texas  &  P.  R.  Co.  v.  Ludlam,  6 
C.  C.  A.  454,  13  U.  S.  App.  540,  57  Fed.  481. 
The  court  stated  that  the  conductor  on  a 
train  has  many  and  various  duties  to  per- 
form, all  under  the  regulations  of  the  com- 
pany which  he  is  serving,  and  without  proof 
to  show  that  he  is  authorized  to  vary  the 
rules  of  the  company  in  regard  to  the  stop- 
ping of  his  train  at  a  station  not  permitted 
under  the  rules,  his  mere  silence  under  such 
circumstances  cannot  vary  the  obligation  of 
the  company  in  respect  to  the  contract  of 
carriage. 

Where  the  first  regular  stop  of  the  train 
is  beyond  the  passenger's  destination,  he 
may  be  ejected  upon  refusing  to  pay  fare  to 
that  place.  Pittsburgh,  C.  C.  &  St.  L.  R. 
Co.  V.  Lightcap,  7  Ind.  App.  249,  34  N.  E. 
243;  Usher  v.  Chicago,  R.  1.  &  P.  R.  Co.  71 
Kan.  376,  80  Pac.  956;  Atchison,  T.  &  S.  F. 
R.  Co.  V.  Gants,  38  Kan,  608,  5  Am.  St.  Rep. 
780.  17  Pac.  54;  Flood  v.  Chesapeake  &  0. 
R.  Co.  25  Ky.  L.  Rep.  2135,  80  S.  W.  184; 
Fink  v.  Albany  &.  S.  R.  Co.  4  Lans.  147; 
Albin  v.  Gulf,  C.  &  S.  F.  R.  Co.  43  Tex.  Civ. 
App.   170,  95   S.   W.  589, 

In  such  ease  he  becomes  a  trespasser. 
Atcliison,  T.  &  S.  F.  R.  Co.  v.  Gants,  38 
Kan.  608,  5  Am.  St.  Rep.  780,  17  Pac.  54; 
Flood  V.  Chesapeake  &  0.  R.  Co.  25  Ky.  L. 
Rep.  2135,  80  S.  W.  184. 

And  18  none  the  less  a  trespasser  although 
he  tenders  a  fare,  if  it  is  one  that  the  con- 
ductor is  not  authorized  to  receive,  or  offers 
to  pay  fare  only  to  a  station  for  which  the 
train  does  not  receive  passengers.  Flood  v. 
Chesapeake  &  O.  R.  Co.  supra. 

Where  one  boards  a  train  which  is  not 
scheduled  to  stop  at  his  destination,  he  ma; 
be  required  to  pay  his  fare  to  the  first  regu- 
lar stop,  and  on  refusal  be  ejected. 

And  the  mere  fact  that  the  train  was  re- 
quired by  law  to  stop  and  did  stop  at  such 
place  on  account  of  railroad  crossings,  will 
not  give  the  passenger  a  right  of  action  for 
alleged  wrongful  demanding  and  receiving 
ol  fare  to  the  first  regular  stop,  and  the  re- 
sulting injury  to  his  feelings,  Pittsburgh, 
C.  C.  &  St.  L.  R.  Co.  V.  Lightcap,  7  Ind.  App. 
249,  34  N.  E.  243. 

And  he  may  be  ejected  between  stations. 
Albin  V.  Gulf,  C.  &  S.  F.  R.  Co.  43  Tex.  Civ. 
App.  170,  95  S.  W.  689. 

And  he  may  be  lawfully  ejected  between 
stations  although  such  train  occasionally 
stops  at  the  point  of  his  destination,  as  to 
receive  or  let  off  passengers  destined  for  a 
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certain  place,  and  especially  where,  on  the 
day  in  question,  the  train  conductor  in- 
formed such  passenger  that  the  train  would 
not  stop  at  that  place,  and,  according  to 
the  evidence,  it  did  not  stop  there.  Fink 
V.  Albany  &  S.  R.  Co.  4  Lans.  147. 

A  passenger  purchasing  a  ticket  for  trans- 
portation to  a  station  on  the  carrier's  line 
contracts  to  take  his  passage  on  a  train 
scheduled  to  stop  at  that  point.  Hancock 
V.  Louisville  &  N.  R.  Co.  27  Ky.  L.  Rep. 
434,  85  S.  W.  210. 

So,  an  action  does  not  lie  against  a  rail- 
road company  for  refusal  to  take  one  to  his 
destination  on  its  fast  train,  where  he  board- 
ed a  train  which  did  not  stop  at  the  place 
for  which  he  purchased  a  ticket,  and  did 
not  offer  to  pay  a  full  fare  to  a  place  wher^ 
the  train  did  stop,  although  he  did  offer 
to  surrender  the  ticket  and  pay  the  addi- 
tional amount  to  such  stopping  place,  the 
court  stating  that  the  ccmductor  had  no 
right  to  accept  such  ticket  for  any  purpose, 
it  being  to  a  place  at  which  the  train  did 
not  stop.     Ibid. 

A  railroad  company  may  ej^ct  between 
stations  one  who  has  boarded  a  train  which 
does  not  stop  at  his  destination,  and  who  re< 
fuses  to  pay  fare  to  the  first  regular  stop, 
which  is  beyond  the  place  of  his  destination, 
and  need  not  wait  until  the  distance  covered 
by  the  ticket  has  been  traveled.  Caldwell 
v.  Lake  Shore  &  M.  S.  R.  Co.  8  Pa.  Co.  Ct. 
467.  Otherwise,  as  the  court  said,  a  pas- 
senger can  compel  the  company  to  accept 
one  of  two  courses:  either  to  stop  at  the 
place  of  destination,  which  is  just  what  is 
desired,  or  carry  him  further,  over  a  dis- 
tance for  which  he  refuses  to  pay  fare.  If 
one  by  his  own  wrong  or  by  his  own  mistake 
may  compel  the  stopping  of  a  train  at  a 
place  not  a  regular  stopping  place  for  that 
train,  one  or  more  persons  may  take  passage 
on  the  same  train,  desiring  to  stop  at  each 
station  on  the  road,  and  upon  tendering 
tickets  for  the  respective  stations,  and  re- 
fusing to  pay  beyond  them,  force  the  com- 
pany to  make  the  train  an  accommodation 
train,  to  the  prejudice  of  its  rights  and  the 
comfort  of  the  general  traveling  public. 

But  an  expulsion  at  a  station  before 
reaching  the  place  of  a  passenger's  destina- 
tion, on  the  ground  that  the  train  did  not 
stop  at  such  place,  is  unlawful,  although, 
before  purchasing  his  ticket,  the  passenger 
knew  that  the  railroad  company  had  pro- 
mulgated a  rule  prohibiting  that  train  from 
stopping  at  such  place,  if,  by  continuous 
nonenforcement  of  the  rule,  the  company 
had  permitted  it  to  become  obsolete,  or  if 
the  passenger  was  misled  by  the  conduct 
of  the  company's  ticket  agent  and  conductor, 
and  thereby  inducec!  to  believe  that  the  train 
would  stop  at  such  place.  Missouri,  K.  &  T. 
R.  Co.  V.  Herring,  —  Tex.  Civ.  App.  — ,  130 
S.  W.  1039. 

And  in  Pennsylvania  Co.  v.  Wentz,  37 
Ohio  St.  333,  where  one  boarded  a  train 
which  did  not  stop  at  his  destination,  and 
on  refusal  to  pay  fare  to  a  point  beyond  his 
destination,  the  first  stopping  place  of  the 
train,  was  ejected  between  stations,  it  was 
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held  that,  in  view  of  a  statute  that  re- 
quired all  trains  to  stop  at  all  stations  con- 
taining three  thousand  inhabitants,  it  was 
no  defense  to  an  action  for  ejection  that, 
by  the  rules  and  regulations  of  the  com- 
pany, the  train  did  not  stop  at  the  destina- 
tion of  such  person,  as  such  place  contained 
over  three  thousand  inhabitants. 

And  the  court  stated  further  that  even 
laying  out  of  view^  the  statute,  it  was  diffi- 
cult to  maintain  the  proposition  that  the 
ejection  was  justifiable  where  it  was  not 
at  a  station  nor  at  any  habitation,  but  in 
or  near  a  woodland,  and  the  time  was  1 
o'clock  at  night.    Ibid. 

One  purchasing  a  round-trip  railroad 
ticket  good  only  on  tlie  day  of  purchase  may 
recover  damages  in  case  he  is  ejected  from 
the  only  train  passing  his  station  on  its  re- 
turn trip  on  that  day,  for  the  reason  that 
the  ticket  is  not  good  on  that  train,  because 
the  train  is  not  scheduled  to  stop  at  that 
station.  Illinois  C.  R.  Co.  v.  Harris,  81 
Miss.  208,  59  L.R.A.  742,  95  Am.  St.  Rep. 
406,  32  So.  309. 

And  a  statement  by  the  agent  when  selling 
the  ticket  that  in  case  the  only  train  re- 
turning that  day  is  late,  the  purchaser  may 
have  difficulty  in  getting  it  to  stop  to  let 
him  off,  has  no  effect  upon  his  rights  under 
the  contract.     Ibid. 

Xor  is  the  right  to  return  upon  that  train 
affected  by  the  statement  of  a  .flagman,  when 
the  holder  of  a  round-trip  ticket  attempts 
to  board  the  train,  that  it  does  not  stop  at 
his  destination,  and  his  agreement  to  leave 
the  train  at  the  last  stop  before  his  destina- 
tion.    Ibid. 

One  who  boards  a  train  which  does  not 
stop  at  the  place  of  his  destination,  he  hav- 
ing been  prevented  from  ascertaining  that 
fact  because  the  ticket  office  was  closed,  is 
entitled,  upon  offering  to  pay  fare  to  the 
first  regular  stop,  to  remain  on  the  train 
as  a  passenger;  and  so  a  refusal  by  the  con- 
ductor to  receive  the  fare  to  such  place,  and 
requiring  that  he  leave  the  train  at  night  in 
a  dangerous  place,  away  from  any  dwelling, 
station,  or  stopping  place,  constitutes  a 
wrongful  ejection  for  which  the  railroad 
company  is  liable.  Baltimore  &  0.  R.  Co.  v. 
Xorris,  17  Ind.  App.  189,  60  Am.  St.  Rep. 
1G6,  46  S.  E.  554,  1  Am.  Neg.  Rep.  579. 

And  one  who  boarded  a  train  which  did 
not  stop  at  his  destination  was  held  in  Rich- 
mond, F.  &  P.  R.  Co.  V.  Ashby,  79  Va.  130, 
52  Am.  Rep.  620,  to  have  been  wrongfully 
ejected  and  entitled  to  recover  damages 
therefor  where  the  conductor  refused  to  per- 
mit him  to  ride  on  such  ticket  to  the  first 
regular  stopping  place  of  the  train,  which 
was  short  of  his  destination,  and  stopped  the* 
train  in  a  low  swamp,  late  in  the  afternoon, 
when  night  was  coming  on,  with  no  habita- 
tion near,  and  put  him  off,  in  the  niidst  of  a 
drizzling  rain,  in  an  eastern  blow  or  a 
northeastern  storm,  though  he  was  sick  with 
malarial  fever. 

So,  also,  in  Stevens  v.  Atchison,  T.  &  S. 
F.  R.  Co.  1  Mo.  App.  Rep.  247,  it  was  held 
that  under  a  rule  of  the  railroad  companv 
that  if  a  passenger  got  aboard  a  train  which 
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I  did  not  stop  at  his  destination,  he  should  be 
put  off  either  at  the  station  wiiere  he  got 
aboard,  or  at  the  first  station  at  which  the 
train  stopped,  an  ejection  at  a  point  other 
than  a  station  or  a  regular  stopping  place 
was  wrongful,  and  the  company  was  liable, 
although,  as  in  this  case,  the  place  at  which 
he  was  forced  to  alight  was  only  1}  miles 
from  the  place  where  he  boarded  the  train. 
The  opinion  does  not  disclose  as  to  whether 
the  conductor  demanded  fare  to  the  nearest 
stopping  place,  and  he  attempted  to  justify 
the  ejection  on  the  ground  that,  under  the 
rule  mentioned,  he  had  a  right  to  expel  such 
a  person  while  near  to  or  in  the  vicinity  of 
the  station,  although  not  immediately  there- 
at; but  this  was  held  to  be  untenable. 

One  who  boards  a  train  which  he  should 
know  does  not  stop  at  a  steCtion  for  which 
he  has  a  ticket,  in  the  hope  that  it  will  do 
so,  and  so  afford  him  an  opportunity  of 
reaching  his  destination,  and  who  refuses  to 
pay  the  additional  fare  to  the  first  stopping 
place  upon  the  conductor's  demand,  is  a 
passenger  within  the  meaning  of  a  statute 
requiring  the  ejection  of  passengers  at  usual 
stopping  places.  St.  Louis  Southwestern  R. 
Co.  v.  Harper,  69  Ark.  186,  53  L.R.A.  220, 
86  Am.  St.  Rep.  190,  61  S.  VV.  911. 

Although  a  conductor  may  require  a  pas- 
senger who  boards  a  train  which  does  not 
stop  at  his  destination  to  leave  the  train 
at  a  regular  stop  prior  to  reaching  such 
destination,  or  pay  fare  to  a  regular  stop 
beyond,  yet,  if  he  uses  language  which  im- 
putes a  falsehood  to  such  passenger  and  also 
disgraceful  conduct,  which  humiliates  and 
distresses  the  passenger,  damages  may  be  re- 
covered therefor.  Missouri,  K.  &  T.  R.  Co, 
V.  Morgan,  —  Tex.  Civ.  App.  — ,  138  S.  W. 
216. 

— ^where   passenger    is   misdirected   by   em- 
ployee of  carrier. 

In  cases  where  the  passenger  relied  upon 
a  misdirection  by  a  ticket  agent  or  other 
employee  of  the  carrier,  the  first  question 
in  logical  order  is  whether  the  passenger  had 
a  right  to  rely  upon  such  misdirection;  or, 
in  another  form,  whether  the  carrier  is  re- 
sponsible for  the  misdirection.  That  ques- 
tion, so  far  as  misdirection  by  ticket  agents 
is  concerned,  is  discussed  in  the  note  to 
Hayes  v.  Wabash  R.  Co.  31  L.R.A,(N.S.) 
232.  As  shown  in  that  note,  the  general 
rule  seems  to  be  that  a  carrier  will  be  bound 
by  representations  made  by  its  ticket  agent 
as  to  the  stoppage  of  a  train  at  the  pas- 
senger's station;  and  most  of  the  cases  cited 
under  the  present  heading,  whether  involv- 
ing misrepresentations  by  ticket  agents  or 
other  employees,  seem  to  proceed  upon  that 
assumption. 

But  in  Wells  v.  Alabama  G.  S.  R.  Co.  67 
Miss.  24,  6  So.  737,  it  was  held  in  effect  that 
a  passenger,  in  taking  a  train  that  did  not 
stop  at  her  destination,  acted  at  her  own 
peril,  it  appearing  that  before  embarking  she 
twice  applied  to  the  ticket  agent  to  purchase 
a  ticket  to  such  destination,  but  was  refused 
because  the  train  did  not  stop  there,  not- 
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withstanding  that  she  was  directed  by  the 
station  policeman  to  board  the  train,  and 
the  conductor  collected  a  fare  which  was  the 
proper  amount  for  transportation  to  her 
destination,  but  was  also  proper  for  the 
nearest  stopping  place. 

Assuming,  however,  that  the  passenger  was 
entitled  to  rely  upon  the  misrepresentation 
by  the  ticket  agent  or  other  employee,  it  is 
clear  that  he  has  some  right  or  remedy 
against  the  carrier  in  the  event  of  its  failure 
to  discharge  him  at  hia  destination,  but  there 
is  a  conflict  of  opinion  as  to  the  character 
and  extent  of  that  right  or  remedy.  Some  of 
the  cases — and  considering  only  those  within 
the  scope  of  the  present  note,  they  are  per- 
haps in  the  majority — ^take  the  view  that 
even  when  tha  passenger  has  been  misdi- 
rected by  an  employee  for  whose  act  the 
carrier  is  responsible,  nevertheless  it  is  the 
passenger's  duty,  at  the  request  of  the  con- 
ductor, to  leave  the  train  at  the  first  station 
before  reaching  his  destination,  or  to  pay 
his  fare  to  the  first  station  beyond  such 
destination,  and  that  in  the  event  of  his  re- 
fusal to  do  so,  he  may  be  ejected,  without 
unnecessary  force,  and  if  so  ejected,  will 
have  no  right  of  action  as  for  a  w^rongful 
ejection,  his  remedy  in  such  event  being  con- 
fined to  an  action  for  breach  of  the  contract, 
or  at  leafit  an  action  based  upon  the  misdi- 
rection rather  than  upon  a  wrongful  ejec- 
tion. Other  cases,  however,  as  subsequently 
shown,  take  the  view  that  while  the  com- 
pany would  have  no  right  to  complain  of  the 
conductor's  act  in  ejecting  the  passenger 
in  such  circumstances,  the  ejection  is  never- 
theless wrongful  as  between  the  carrier  and 
the  passenger,  and  the  latter  may  complain 
of  it  as  such.  It  may  be  noted  here  that  a 
similar  conflict  of  authority  exists  as  to  the 
right  and  duty  of  a  passenger  when,  through 
the  fault  of  other  employees  of  the  carrier, 
he  is  unable  to  present  to  the  conductor  the 
proper  token  of  his  right  to  transportation. 
See  notes  in  43  L.R.A.  706;  2  L.R.A.(N.S.) 
695;  and  5  L.R.A.(N.S.)  779. 

As  to  the  duty  of  passenger  to  pay  fare 
wrongfully  demanded,  in  order  to  avoid  ex- 
pulsion and  lessen  damages,  see  notes  to 
Sprenger  v.  Tacoma  Traction  Co.  43  L.R.A. 
706,  and  Light  v.  Detroit  &  M.  R.  Co.  34 
L.R.A.  (N.S.)    282. 

The  case  of  a  passenger  on  a  wrong  train 
through  misdirection  by  an  employee  for 
whose  act  the  carrier  is  responsible  may  per- 
haps be  distinguished  so  far  as  the  question 
under  discussion  is  concerned,  from  the  case 
of  a  passenger  who,  through  the  fault  of  an 
employee  of  the  carrier,  has  not  the  proper 
ticket  or  token  of  the  right  to  transporta- 
tion. In  the  former  case,  compliance  with 
the  passenger's  demand  that  he  be  dis- 
charged at  his  destination  would  necessitate 
an  interruption  of  the  regular  train 
schedule  and  involve  perhaps  risks  of  acci- 
dent or  delay  that  the  carrier  ought  not  to 
assume;  whereas  in  the  latter  case,  compli- 
ance with  the  passenger's  demand  would  at 
most  merely  involve  the  risk  of  a  loss  of 
fare  in  the  event  that  the  passenger's  claim 
is  false  or  mistaken. 
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That  an  action  for  wrongful  ejection  will 
lie  where  one  boards  train  in  reliance  on 
the  information  of  the  ticket  agent  that  the 
train  will  stop  at  his  destination,  and  is 
required  to  leave  before  such  point  is 
reached,  was  held  in  Kansas  Citv,  Ft.  S.  & 
M.  R.  Co.  V.  Little,  66  Kan.  378*  61  L.R.A. 
122,  97  Am.  St.  Rep.  376,  71  Pac.  820,  13 
Am.  Neg.  Rep.  524;  Central  R.  &  Bkg.  Co. 
v.  Roberts,  91  Ga.  513,  18  S.  E.  317  •,  Atkin- 
son V.  Southern  R.  Co.  114  Ga.  148,  55 
L.R.A.  223,  39  S.  E.  888,  11  Am.  Nc^.  Rep. 
32;  Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  v. 
Reynolds,  55  Ohio  St.  370,  60  Am.  St.  Rep. 
706,  45  Atl.  712. 

Unless  he  knew  or  had  reason  to  believe 
that  the  information  given  him  by  the  ticket 
agent  was  incorrect,  or  that  there  was  a  rule 
or  regulation  of  the  company  making  the 
agent  incompetent  to  give  the  information, 
or  prohibiting  the  conductor  from  stopping 
the  train  at  that  station.  Central  R.  &  Bkg. 
Co.  V.  Roberts,  91  Ga.  513,  18  S.  E.  317; 
Atkinson  v.  Southern  R.  Co.  114  Ga.  146, 
55  L.R.A.  223,  39  S.  E.  888. 

So,  also,  one  who,  before  pur^'hasin;;  a 
ticket,  is  told  by  the  ticket  agent  that  a 
specified  train  stops  at  a  given  place,  and  is 
given  a  time-table  showing  that  such  train 
is  scheduled  to  stop,  has  by  the  contract 
a  right  to  have  the  train  stop  at  such  place, 
and  his  ejection  at  the  last  preceding  sta- 
tion is  wrongful.  McDonald  v.  Central  R 
Co.  72  N.  J.  L.  280,  2  L.R.A.(N.S.)  505, 
111  Am.  St.  Rep.  672,  62  Atl.  405,. 19  Am. 
Neg.  Rep.  378. 

And  if  a  passenger  is  informed  by  a  ticket 
agent  at  the  time  he  purchases  his  ticket 
that  he  will  reach  his  destination  that  night, 
and  he  boards  the  only  train  which  passes 
his  destination  that  night,  is  rightfully  on 
board  that  train  as  a  passenger  for  his  desti- 
nation, and  his  ejection  before  reaching  his 
destination,  upon  refusal  to  pay  fare  to  the 
first  stop  beyond,  is  unlawful,  the  rule  of 
the  company  not  to  stop  that  particular 
train  at  nis  destination,  whether  reasonable 
or  not,  being  subordinate  to  the  rights  of 
the  passenger  on  board  under  a  contract 
made  under  circumstances  implying  that  the 
train  would  stop  there.  Richardson  &.  At- 
lantic Coast  Line  R.  Co.  71  S.  C.  444,  51 
S.  E.  261. 

And  in  Louisville  &  N.  R.  Co.  v.  Scott, 
141  Ky.  538,  34  L.R.A.(N.S.)  206,  133  S.  W. 
800,  Ann.  Cas.  1912B,  547,  it  was  held  that 
if  a  ticket  agent  agreed  with  an  excursion 
party  that  a  through  train  would  make  an 
unscheduled  stop,  and  in  reliance  on  such 
agreement  the  party  boarded  such  train  ex- 
pecting that  it  would  stop  at  such  station, 
they  are  entitled  to  compensatory  damages 
at  least  for  wrongful  ejection  where  the  con- 
ductor refused  to  stop  the  train  at  their 
destination,  and  required  them  to  leave  at 
the  first  regular  stop  preceding. 

In  Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  ▼. 
Reynolds,  55  Ohio  St.  370,  60  Am.  St.  Rep. 
706,  45  Atl.  712,  in  denying  the  contention 
of  the  railroad  company  that  the  action 
should  be  for  breach  of  contract,  the  court 
said:  "There  are  some  cases  which  seem  to 
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support  the  contention  of  the  plaintiff  in 
error,  but  they,  as  does  the  reasoning  of  the 
plaintiff  in  error,  depend  upon  what  seems 
to  be  an  evident  fallacy.  They  assume  as  a 
premise  that  the  act  of  the  conductor  in 
putting  the  plaintiff  off  wais  rightful,  and 
therefore  the  company  cannot  be  held  guilty 
of  a  tort.  But  the  act  of  the  conductor  is 
immaterial  except  aa  it  affects  the  liability 
of  the  company.  The  suit  is  not  against 
him,  but  against  the  company.  As  between 
the  conductor  and  the  company,  the  latter 
may  have  no  right  to  complain  of  him.  He 
violated  no  duty  he  owed  to  the  company. 
He  simply  obeyed  his  instructions  as  re- 
ceived from  the  company,  applicable  to  such 
a  case.  Therefore,  it  may  well  be  said  that 
as  between  him  and  the  company,  the  con- 
duct of  the  conductor  was  rightful.  But  as 
between  the  company  and  the  passenger,  the 
question  is  wholly  a  different  one.  Where  a 
company,  by  the  act  of  a  proper  agent, 
causes  a  passenger,  as  in  this  case,  to  take 
the  wrong  train, — one  that  does  not  stop  at 
his  station, — it  must  be  held  to  have  con- 
templated that,  under  the  instruction  given 
its  conductor,  the  passenger  would  be  put 
off  the  train  as  soon  as  the  error  should  be 
discovered  by  the  conductor,  unless  he 
should,  as  demanded,  pay  additional  fare 
and  be  carried  beyond  his  station.  The  act 
of  the  first  agent  of  the  company,  misdirect- 
ing the  passenger,  is  the  wrongful  act  for 
which  the  company  becomes  liable  in  tort, 
and  the  act  of  the  conductor  in  ejecting  him 
is  a  consequence  of  the  first  wrongful  act, — 
is  the  proximate  cause  of  the  passenger 
being  ejected;  and  as  against  the  passenger, 
the  act  of  the  conductor  in  ejecting  him, 
being  the  act  of  the  company,  is  wrongful. 
The  fallacy,  as  before  stated,  arises  out  of 
the  mistaken  assumption  that  the  act  of  the 
conductor  is  rightful  as  against  the  pas- 
senger. This  can  in  no  instance  be  the  case 
where  the  company  is  responsible  for  the 
mistake  of  the  passenger  in  taking  the 
wrong  train.  All  the  cases  cited  in  support 
of  the  contention  of  the  plaintiff  in  error, 
that  in  any  way  do  so,  are  based  on  the 
fallacy  that  the  conductor  had  the  right  to 
eject  the  passenger,  when,  as  a  matter  of 
law,  the  real  question  is  whether  the  act  of 
the  company,  done  by  its  agent,  is  rightful 
as  against  the  ejected  party.  The  ques- 
tion may  be  simplified  by  eliminating  the 
fact  of  agency  in  each  instance;  that  is,  by 
supposing  that  the  common  carrier  in  each 
instance  acts  for  himself  or  itself.  Here  no 
mind  would  doubt  but  that  the  carrier,  hav- 
ing instructed  the  passengers  to  take  one  of 
his  trains,  with  knowledge  of  his  destina- 
tion, would  be  a  wrongdoer,  should  he,  on 
discovering  his  own  mistake,  eject  him  from 
the  train,  on  the  ground  that  he  had  taken 
the  wrong  train.  But  the  intervention  of 
an  agent,  by  whom  the  act  is  done  in  each 
instance,  does  not  change  the  case.  For  each 
act  of  the  agent,  done  in  the  scope  of  his 
agency,  must  be  imputed  to  the  principal, — 
is,  in  law,  the  act  of  the  principal." 

Qn  the  other  hand,  it  has  been  held  that 
a  passenger  who  has  taken  a  train  which  is 
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I  not  scheduled  to  stop  at  the  station  for 
!  which  he  holds  a  ticket,  by  reason  of  mis- 
information received  from  the  agent  from 
whom  he  had  purchased  his  ticket,  may  be 
lawfully  ejected  at  a  regular  station  pre- 
ceding his  destination,  where  he  has  been 
notified  by  the  conductor  that  the  train  does 
not  stop  at  the  point  for  which  he  holds  a 
ticket,  and  requested  that  he  leave  the  train 
at  a  stopping  point  short  of  his  destination, 
but  has  refused  to  comply  with  the  request. 
Runyon  ▼.  Pennsylvania  R.  Co.  74  N.  J.  L. 
226,  68  Atl.  107.  The  court  stated  that  the 
railroad  company  was  under  no  obligation 
to  stop  its  train  at  the  passenger's  destina- 
tion, notwithstanding  the  representation 
made  to  him  by  the  ticket  agent,  and  it  was 
the  duty  of  such  person  when  informed  that 
the  train  would  not  stop  at  that  station 
either  to  tender  such  fare  as  would  entitle 
him  to  ride  to  some  stopping  point  beyond, 
or  else  to  comply  with  the  request  of  the 
conductor,  and  change  cars  at  a  stopping 
point  short  of  his  destination;  that  in  the  . 
operation  of  a  railroad  the  safety  of  those 
traveling  upon  it  requires  that  the  trains 
running  over  it  shall  be  moved  according  to 
a  prearranged  schedule,  and  tliis  safeguard 
would  be  practically  destroyed  if  a  con- 
ductor was  bound  to  stop  his  train  at  a 
station  not  a  scheduled  stopping  point, 
whenever  a  passenger  was  wrongfully  in- 
formed by  a  ticket  agent  that  the  train 
would  take  him  to  that  station.  The  court 
added  that  the  view  expressed  in  the  deci- 
sions of  some  jurisdictions,  that  misinforma- 
tion as  to  the  stopping  of  a  train  at  a  par- 
ticular station,  given  by  a  ticket  agent  to 
an  inquiring  passenger,  and  acted  upon  by 
the  latter,  constitutes  a  contract  between  the 
railroad  company  and  the  passenger,  had  not 
been  accepted  by  the  courts  of  New  Jersey. 
The  court  distinguished  this  case  from  Mc- 
Donald V.  Central  R,  Co.  72  N.  J.  L.  280,  2 
L.R.A.(N.S.)  605,  111  Am.  St.  Rep.  672,  62 
AtL  406,  19  Am.  Neg.  Rep.  378,  stating  that 
it  lacked  a  vital  element  which  was  present 
in  the  McDonald  Case;  namely,  the  furnish- 
ing of  a  time-table  by  the  railroad  com- 
pany's agent  to  the  passenger,  showing  that 
the  train  concerning  which  he  made  inquiry 
was  scheduled  to  stop  at  the  station  to 
which  he  purchased  his  ticket. 

And  in  Lake  Shore  &  M.  S.  R.  Co.  v. 
Pierce,  47  Mich.  277,  11  N.  W.  157,  a  judg- 
ment predicated  on  wrongful  expulsion  was 
reversed.  The  court  stated  that  having 
been  informed  by  the  ticket  agent  that  such 
train  stopped  at  his  destination,  if  the  pas- 
senger was  not  otherwise  in  fault  in  start- 
ing on  the  train,  it  was  difficult  to  find 
any  reason  why  the  company  should  not 
carr^  him  in  some  way  to  the  place  of  his 
destination,  as  it  had  agreed  to  do;  and  he 
had  in  such  case  a  right  of  action  for  such 
dan^ges  as  a  failure  to  perform  that  con- 
tract involved;  that  the  company  could  not 
be  justified  in  refusing  to  carry  him  to  his 
destination,  and  to  do  so  as  agreed.  But  in 
holding  that  this  did  not  necessarily  give 
him  a  right  to  remain  on  the  train  after  he 
had  been  told  that  it  would  not  stop  at  his 
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destination,  the  court  said :  "Whatever  rem- 
edy he  may  have  against  the  company  for 
its  breach  of  contract,  he  had  no  right  to 
determine  for  himself  on  what  train  he 
would  travel.  The  business  of  railroads  can 
only  be  carried  on  safely  by  having  regular- 
ity. If  trains  are  arranged  in  a  certain  way, 
and  their  time  fixed  with  regard  to  limited 
stoppages,  a  conductor  would  never  be  safe 
if  he  were  bound  at  his  peril  to  ascertain 
from  any  mere  stranger  the  existence  of  an 
agreement  by  the  company  to  change  the  ar- 
rangement and  stop  at  an  unusual  place. 
A  passenger  cannot  compel  a  conductor  to 
deviate  from  his  appointed  scheme,  and  if 
truly  informed  concerning  the  rule  as  to 
stoppages,  he  is  bound  to  conform  his  own 
movements  to  it,  and  seek  redress  in  some 
other  way.  Everyone  is  bound  to  know  that 
the  conductor  is  not  invested  with  general 
power  to  run  his  train  as  he  pleases,  and 
that  so  far  as  he  is  concerned  the  trains 
must  conform  to  the  schedule."  The  court 
added  that  the  passenger  ought  to  have  left 
the  train  at  a  regular  stopping  place;  and 
then,  if  not  furnished  with  passage  to  his 
destination,  the  expense  of  such  passage 
would  be  a  proper  element  of  damages  in 
addition  to  such,  if  any,  as  were  occasioned 
by  the  failure  to  take  him  through  on  tho 
train  which  he  was  told  he  could  take,  and 
the  consequent  delay;  that  he  ought  to  have 
known  that  if  he  persisted  in  remaining  on 
the  train  the  conductor  would  probably  re- 
move him,  and  such  a  removal  was  not  a 
distinct  wrong  in  itself,  because,  after  leav- 
ing the  regular  stopping  place,  he  was 
wrongfully  on  the  train,  and  so  could  not 
recover  damages  unless  for  some  unlawful 
violence  beyond  the  necessity  of  the  re- 
moval; because  it  was  lawful  to  take  such 
steps  as  were  necessary  to  remove  and  keep 
him  removed  from  the  train.  Thus,  such 
an  one  cannot  complain  of  an  indignity 
which  it  is  his  duty  to  avoid  incurring  and 
which  he  is  bound  to  expect,  the  company 
having  power,  subject  to  damages  for  any 
breach  of  contract  involved,  to  determine  for 
itself  what  trains  shall  take  passengers  to 
their  destination. 

Also  in  White  v.  Evansville  &  T.  H.  R.  Co. 
133  Ind.  480,  33  N.  E.  273,  it  was  held  that 
an  action  for  wrongful  ejection  based  on  a 
negligent  misdirection  of  the  ticket  agent 
could  not  be  maintained. 

So,  also,  in  Miller  v.  King,  21  App.  Div. 
192,  47  N.  Y.  Supp.  534,  it  was  held  that 
where  a  ticket  is  sold  to  an  intending  pas- 
senger by  a  ticket  agent  who  erroneously 
informs  the  purchaser,  prior  to  the  issuance 
of  the  ticket,  that  the  train  will  stop  at  his 
destination,  and  he  boards  such  train  relying 
on  that  statement,  the  railroad  company  is 
not  bound  to  stop  the  train  at  that  station 
when  it  is  not  scheduled  to  stop  there,  and 
the  passenger  may  be  properly  ordered  to 
leave  the  train  at  an  intermediate  stopping 
place,  and  the  railroad  company  is  only 
liable  to  the  passenger  for  a  breach  of  the 
contract  to  carry  him  to  his  destination. 

And  it  may  be  assumed  from  the  decision 
in  Black  v.  Atlantic  Coast  Line  R.  Co.  82 
L.R.A.1915D. 


S.  C.  478,  64  S.  E.  418,  that  an  action  for 
unlawful  ejection  could  not  be  maintained, 
but  that  the  action  should  be  predicated  on 
a  breach  of  contract  to  carry. 

In  International  &  G.  N.  R.  Co.  v.  Hassell, 
62  Tex.  256,  50  Am.  Rep.  525,  6  Am.  Neg. 
Cas.  514,  it  was  held  that  one  who  boards 
a  through  train  in  reliance  on  the  negli- 
gent information  of  the  ticket  agent  that  it 
would  stop  at  his  station  must  leave  the 
train  at  a  regular  stop  preceding  his  desti- 
nation, and  on  refusal  to  do  so  may  be 
ejected.  Judgment  for  plaintiff,  however, 
was  affirmed  on  the  ground  that  the  manner 
of  ejection  was  improper. 

While  a  passenger  has  a  right  to  rely 
upon  information  received  from  a  ticket 
agent,  when  purchasing  his  ticket,  as  to 
matters  relating  to  the  places  where  the 
train  upon  which  he  desires  to  embark  will 
stop,  and  to  recover  from  the  company  all 
resulting  damages  in  case  he  is  misled  with- 
out his  own  fault,  he  has  no  right  to  re- 
main upon  a  train  without  paying  addi- 
tional fare,  contrary  to  the  rules  of  the  com- 
pany, after  he  has  been  notified  that  the 
train  will  not  stop  according  to  the  infor- 
mation received  from  the  ticket  agent.  The 
conductor  cannot  be  required  to  deviate  from 
the  rules  under  which  he  is  compelled  to 
run  his  train,  nor  to  run  his  train  except 
in  conformity  to  the  schedule,  which  the  law 
requires  shall  be  posted  up  for  the  informa- 
tion of  all,  upon  the  statement  by  a  pas- 
senger of  information  received  from  a  ticket 
agent.  Chicago,  St.  L.  &  P.  R.  Co.  v.  Bills, 
118  Ind.  221,  20  N.  E.  775.  This  being  an 
action  for  wrongful  ejection  by  use  of  ex- 
cessive force,  the  remedy  where  a  passenger 
is  ejected  without  the  use  of  force  was  not 
involved;  but  the  court  intimated  that  an 
action  for  damages  in  such  a  case  should 
be  based  on  the  negligent  misdirection  of  the 
ticket  agent. 

In  Gulf,  C.  &  S.  F.  R.  Co.  v.  Moorman, 

—  Tex.  Civ.  App.  ~,  46  S.  W.  662,  action 
for  damages  sustained  by  being  removed 
from  train  which  was  boarded  in  reliance 
upon  the  statement  of  the  one  in  charge 
of  the  ticket  office  that  it  would  stop  at 
passenger's  destination,  judgment  for  plain- 
tiff was  affirmed.  Although  not  so  express- 
ly stated,  it  is  probable  that  the  action  was 
based  on  the  negligent  misdirection. 

In  International  &  G.  N.  R.  Co.  v.  Kilgo, 

—  Tex.  Civ.  App.  — ,  71  S.  W.  556,  action 
to  recover  damages  alleged  to  have  been  sus- 
tained by  being  forced  to  alight  from  train 
because  it  did  not  stop  at  passenger's  desti- 
nation, where  it  was  alleged  that  the  train 
was  boarded  on  information  of  ticket  agent 
that  it  would  stop  at  such  'destination,  an 
instruction  was  held  erroneous  which  predi- 
cated a  recovery  entirely  upon  the  contents 
of  the  ticket,  and  not  upon  the  conversa- 
tion of  the  passenger  with  the  ticket  agent. 

A  conductor  has  a  right  to  refuse  to  stop 
a  train  at  a  station  at  which,  under  the 
rules  and  regulations  of  the  company,  it  is 
not  permitted  to  stop,  although  a  passenger 
destined  for  such  a  station  was  directed  by 
an  employee  of  the  company  to  take  that 
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train,  and  so,  where  a  passenger,  at  the 
direction  of  an  employee  of  the  railroad 
company,  boards  a  train  which  does  not  stop 
at  his  destination,  and  he  is  required  to 
leave  at  the  nearest  regular  stopping  place 
before  reaching  such  place  of  destination, 
action  for  wrongful  ejection  will  not  lie; 
but  in  such  case,  if  damage  results,  it  must 
be  attributed  to  the  misdirection.  Slra  v. 
Wabash  R.  Co.  115  Mo.  127,  37  Am.  St. 
Rep.  318,  21  S.  W.  905. 

So  where,  through  the  negligent  direc- 
tion of  the  employees  of  a  railroad  com- 
pany, a  passenger  boards  a  train  which  does 
not  stop  at  his  destination,  and  is  ejected 
at  a  regular  stopping  place  of  the  train, 
such  passenger,  though  rightfully  ejected  un- 
der the  rules  of  the  company,  has  a  right  to 
sue  the  company  for  breach  of  contract 
to  carry  him  to  his  place  of  destination, 
or  for  the  tort, — ^the  ejection  from  the  train. 
Chicago,  B.  &  Q.  R.  Co.  v.  Spirk,  51  Neb. 
167,  70  N.  W.  926,  2  Am.  Neg.  Rep.  400. 

And  one  who  boards  a  train  which  does 
not  stop  at  his  destination,  though  directed 
to  take  such  train  by  a  servant  of  the  com- 
pany, may  be  ejected  by  the  conductor  upon 
refusal  to  alight  at  the  first  regular  stop- 
ping place  of  the  train,  and  an  action  for 
ejection  will  not  lie.  Turner  v.  McCook,  77 
Mo.  App.  196.  The  court  stated  that  where 
a  ticket  holder  has  purchased  a  ticket  for 
passage,  and  through  the  negligent  mistake 
or  misdirection  of  a  servant  of  the  company, 
whose  duty  it  is  to  direct  passengers,  enters 
a  train  which,  under  the  rules  of  the  com- 
pany, does  not  stop  at  the  station  named  in 
his  ticket,  he  has  no  right  to  continue  pas- 
sage on  that  train  after  the  conductor  has 
given  him  notice  that  the  train  does  not  stop 
at  the  station  to  which  he  seeks  passage, 
and  has  requested  him  to  leave  the  train, 
and  afforded  him  a  reasonable  opportunity 
to  do  so;  and  if  he  then  persists  in  re- 
maining, he  is  then  wrongfully  thereon,  and 
the  conductor,  in  the  performance  of  his 
duty,  may  eject  him  if  he  acts  in  good  faith 
and  without  malice,  and  uses  no  more  force 
than  is  necessary  for  the  purpose.  If  in 
such  case  damage  results,  it  must  be 
attributed  to  the  negligent  mistake  or  mis- 
direction of  the  servant  of  the  company. 

One  who  has  boarded  a  train  which  does 
not  stop  at  his  destination  cannot  recover 
as  for  wrongful  ejection  upon  his  refusal 
to  pay  fare  to  the  first  stopping  place  or  to 
get  off  when  the  train  has  stopped  at  a 
suitable  place,  although  such  person  was  in- 
formed by  the  conductor  of  a  connecting  line 
or  branch  of  the  same  railroad  company  that 
that  train  was  the  one  which  he  should  take 
to  reach  his  destination.  Atchison,  T.  & 
8.  F.  R.  Co.  V.  Gants,  38  Kan.  608,  6  Am. 
St.  Rep.  780,  17  Pac.  54. 

And  although  one  boards  a  train  which 
does  not  stop  at  his  destination,  upon  the 
advice  of  the  conductor  of  another  train, 
that  if  he  boarded  that  train,  having  a 
ticket  for  a  certain  place,  the  conductor 
would  have  to  stop  and  let  him  off,  yet  he 
may  be  ejected  by  the  conductor  of  the  latter 
train  upon  refusal  to  pay  fare  to  the  first 
L.R.A.1915D. 


stopping  place  of  the  train,  which  was  be- 
yond his  destination,  and  so  action  for 
wrongful  ejection  will  not  lie.  Whether  or 
not,  under  the  circumstances,  an  action 
would  lie  for  breach  of  contract  of  carriage, 
the  court  refused  to  decide.  Allen  v.  Wil- 
mington &  W.  R.  Co.  119  N.  C.  710,  25  S. 
E.  787. 

If  a  passenger  boards  a  train  which  does 
not  stop  at  her  destination,  having  been  di- 
rected by  the  gate-keeper  and  brakeman  to 
take  that  train,  and  she  is  ejected  when 
the  train  reaches  a  station  at  which  it  regu- 
larly stops,  the  railroad  company  will  be 
liable  in  damages.  Louisville  &  N.  R.  Co. 
V.  Summers,  133  Ky.  684,  118  S.  W.  926. 
An  action  in  such  a  case  would,  of  course, 
be  predicated  on  the  negligence  of  the  com- 
pany's agent  in  directing  the  passenger  to 
take  such  a  train,  and  not  on  the  fact  that 
the  conductor  had  no  right  to  eject  the  pas- 
senger, the  train  being  a  through  one,  and 
not  stopping  at  her  destination. 

But  in  Distler  v.  Missouri  P.  R.  Co.  163 
Mo.  App.  674,  147  S.  W.  518,  it  would  seem 
that  recovery  in  an  action  for  wrongful 
ejection  by  one  who  was  ejected  from  a  train 
which  did  not  stop  at  his  destination  was 
permitted  on  the  ground  that  there  was  a 
negligent  misdirection  by  a  servant  of  the 
railroad  company  as  to  the  proper  train  for 
the  passenger  to  take.  As  in  the  Turner 
Case,  supra,  the  passenger  in  the  instant 
case  purchased  a  ticket  for  a  certain  station 
and  was  directed  by  the  company's  servant 
to  enter  one  of  the  cars  of  the  train  at  the 
station,  and  later,  the  conductor,  having 
ascertained  his  destination,  informed  him 
that  the  train  did  not  stop  at  such  station, 
and  ejected  him  between  stations.  A  judg- 
ment for  plaintiff,  awarding  both  actual  and 
punitive  damages,  was  affirmed,  the  puni- 
tive damages  being  held  to  be  warranted 
under  the  evidence  that  the  conductor  was 
abusive  and  discourteous,  and  his  behavior 
was  such  as  to  arouse  the  attention  of  the 
other  passengers  on  the  train  to  what  was 
being  said  and  done,  and  thus  to  bring  the 
■  passenger  under  suspicion  as  a  wrongdoer. 

J.  H.  B. 


MASSACHUSETTS    SUPREME    JUDI- 
CL^Ii  COURT. 

JAMES  E.  LEWIS 
v. 

GRACE  E.  LEWIS. 

(220  Mass.  364,  107  N.  E.  970.) 

New   trial   •»   contmtinicatlon    between 
judge  and  Jury  In  absence  of  counsel. 

A  written  answer  to  a  written  question 

Note.  •»  Effect  of  judge  communicatino 
with  jury  not  in  open  court, 

"this  note  is  supplementary  to  the  note 
appended  to  State  v.  Murphy,  17  L.R.A. 
(N.S.)   609. 

These  notes  include  cases  in  which  there 
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eent  by  a  jury  which  has  retired,  to  the 
judge,  who  is  waiting  in  the  lobby  of  the 
court  to  receive  the  verdict,  without  requir- 
ing the  attendance  in  court  of  the  parties 
and  their  counsel,  is,  although  the  answer  is 
accompanied  by  a  statement  that  the  ques- 
tion and  answer  are  immaterial,  ground  for 
new  trial,  where  the  nature  of  the  com- 
munication is  never  disclosed  to  the  contend- 
ing party,  notwithstanding  a  statute  requir- 
ing errors  relating  to  pleading  and  pro- 
cedure to  be  disregarded  which  do  not  in- 
juriously affect  the  substantial  rights  of  the 
parties. 

(February  27,  1915.) 

EXCEPTIONS  by  defendant  to  rulings  of 
the  Superior  Court  for  Suffolk  County 
made  during  the  trial  of  an  action  brought 


to  recover  on  an  account  annexed  for  goods 
sold  and  money  advanced  to  defendant. 
Sustained. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Ham,  Frederick,  &  Yont,  for 
defendant : 

No  communication  should  take  place  be- 
tween the  judge  and  the  jury  after  the 
cause  had  been  committed  to  them  by  the 
charge  of  the  judge,  unless  in  open  court 
and,  where  practicable,  in  the  presence  of 
counsel  in  the  case. 

Sargent  v.  Roberts,  1  Pick.  337,  11  Am. 
Dec.  185;  O'Connor  v.  Guthrie,  11  Iowa, 
80;  Read  v.  Cambridge,  124  Mass.  567,  26 
Am.  Rep.  690;  Low  v.  Freeman,  117  Ind. 
341,  20  N.  E.  242;  Smith  v.  McMillen,  19 
Ind.  391;   Coolman  v.  State,  163  Ind.  503, 


was  some  actual  communication,  oral  or 
written,  between  the  judge  and  jury  not 
in  open  court,  and  cases  in  which  the  judge 
entered  the  jury  room,  whether  he  actually 
communicated  with  the  jury  or  not;  but 
do  not  include  any  cases  involving  commu- 
nications made  in  open  court  in  the  absence 
of,  or  without  notice  to,  parties  or  counsel. 

In  accordance  with  the  general  rule,  it 
is  held  in  the  following  cases  to  be  error 
for  the  trial  court  to  have  any  communica- 
tion with  the  jury  not  in  open  court. 

Thus,  it  is  error  for  which  a  judgment 
will  be  reversed  for  a  trial  judge  to  hold 
any  communication  with  the  jury  in  regard 
to  the  instructions  in  the  case  except  in 
open  court,  and  it  is  immaterial  whether 
the  instructions  given  were  right  or  w^rong. 
Mound  City  v.  Mason,  262  lU.  392,  104  X. 
E.  685. 

It  was  error  for  the  trial  judge  to  enter 
the  room  where  the  jury  were  deliberating, 
and  in  the  absence  of  accused  and  his  coun- 
sel answer  questions  there  propounded  and 
give  them  advice  with  respect  to  the  law 
on  the  case  or  the  verdict  to  be  returned 
by  them,  such  action  being  not  only  a  vio- 
lation of  the  Criminal  Code,  which  requires 
that  when  the  jury  desires  to  be  informed 
upon  a  point  of  law  they  should  be  brought 
into  court  and  the  information  given  by  the 
court  in  the  presence  of,  or  after  notice  to, 
the  accused  and  his  counsel,  but  also  calcu- 
lated to  put  the  court  in  a  position  to  be 
misjudged  and  its  motive  questioned.  Rent- 
ier V.  Com.  143  Ky.  503,  136  S.  W.  898. 

In  Texas  Midland  R.  Co.  v.  Ryrd,  —  Tex. 
Civ.  App.  — ,  110  S.  W.  199,  the  assignment 
of  error  was  upon  an  alleged  statement 
made  to  the  foreman  of  the  jury  by  the 
judge,  which,  if  it  had  been  made,  would 
have  had  a  tendency  to  coerce  the  jury 
into  arriving  at  a  verdict,  and  the  assign- 
ment was  overruled  on  the  ground  that  the 
evidence  was  not  sufficient  to  warrant  the 
conclusion  that  the  judge  did  make  the 
statement  to  the  foreman.  Apparently  no 
objection  was  made  on  the  ground  that  the 
judge  and  the  foreman  held  a  private  con- 
versation apart  from  the  jury  after  the  jury 
had  retired  to  deliberate  upon  their  verdict. 
I^.R.A.1915D. 


But  upon  an  appeal,  reported  in  102  Tex. 
263,  20  L.R.A.(N.S.)  429,  115  S.  W.  1163, 
20  Ann.  Cas.  137,  the  supreme  court  took 
notice  of  the  fact  that  a  statement  ap- 
pended to  the  bill  of  exceptions  by  the  trial 
court  showed  the  fact  that  the  court  con- 
ferred with  the  foreman  of  the  jury  apart 
from  the  rest  of  the  jury,  and  not  in  open 
court,  and  reversed  the  judgment  on  that 
ground,  saying  that  in  deciding  the  question 
it  was  not  required  to  enter  into  a  discus- 
sion as  to  how  the  conference  between  the 
judge  ^nd  the  foreman  would  have  affected 
the  verdict,  if  at  all. 

In  Berst  v.  Moxom,  163  Mo.  App.  123,  145 
S.  W.  857,  where  it  appeared  that  the  judge 
entered  the  jury  room  upon  request  of  the 
jury,  who  could  not  agree,  but  declined  to 
give  any  opinion  in  regard  to  their  ques- 
tions, although  he  did  give  them  an  instruc- 
tion in  writing  that  a  verdict  could  be 
brought  in  by  three  fourths  of  the  jury, 
the  judgment  was  reversed  on  the  ground 
that  any  communication  in  the  jury  room 
between  the  judge  and  jury  in  the  absence 
of  counsel,  and  without  their  consent,  aft^ 
the  jury  had  retired  to  consider  the  issues, 
is  reversible  error. 

Where  the  foreman  of  a  jury  had  a  com- 
munication with  the  judge  after  the  jury 
had  sealed  their  verdict,  but,  because  of  cir- 
cumstances arising  later,  the  jury,  upon 
agreement  of  both  parties,  retired  to  fur- 
ther consider  their  verdict,  a  new  trial  was 
properly  granted.  Dralle  v.  Reedsburg,  135 
Wis.  293,  115  N.  W.  819. 

In  Greely  v.  Weaver,  —  Me.  — ,  5  Atl. 
267,  it  was  held  to  be  error  requiring  a  new 
trial  for  the  court,  in  response  to  a  ques- 
tion sent  to  it  by  the  jury  after  the  court 
had  adjourned  for  the  day,  and  while  they 
were  deliberating  on  their  verdict,  to  send 
to  them  a  note  reciting  a  rule  of  law  al- 
ready given  in  the  charge. 

The  fact  that  the  trial  judge,  without 
the  consent  of  appellant,  communicated 
with  the  jury  during  their  deliberations 
upon  a  case,  is  ground  for  a  new  trial.  Hoi- 
liday  v.  Sampson,  42  Tex.  Civ.  App.  364t 
95  S.  W.  643. 

A  justice  of  the  peace  has  no  more  light 
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72  N.  E.  568;  McBean  v.  State,  83  Wia.  206, 
53  N.  W.  497;  Watertown  Bank  &  Loan 
CJo.  V.  Mix,  51  N.  Y.  568;  Hurst  v.  Web- 
ster Mfg.  Co.  128  Wia.  342,  107  N.  W-  666 ; 
Abbott  V.  Hockenberger,  31  Misc.  587,  65 
N.  Y.  Supp.  566;  Danes  y.  Pearson,  6  Ind. 
App.  465,  33  N.  £.  976;  State  v.  Murphy, 
17  N.  D.  48,  17  L-R.A.(N.S.)  609,  115  N. 
W.  84,  16  Ann.  Caa.  1133;  Havenor  v. 
State,  125  Wis.  444,  104  N.  W.  116,  4  Ann. 
Ca^.  1052;  State  y.  Wroth,  15  Wash.  621, 
47  Pac.  106;  Kirk  y.  State,  14  Ohio,  511. 

Messrs.  Arthur  F.  Breed  and  Joseph  G. 
Wright,  for  plaintiff: 

As  to  the  written  conununication  between 
the  jury  and  the  judge,  the  question  is  as 
to  whether  there  was  such  misconduct  as 
to  require  the  yerdict  to  be  set  aside.    But 


to  haye  this  effect,  it  must  appear  that  the 
misconduct  was  such  as  miglit  haye  preju- 
diced the  defendant.  The  presiding  justice 
found  as  a  fact  that  the  defendant  was  not 
prejudiced,  and  that  finding  was  conclu* 
siye,  unless  the  facts  reported  are  incon- 
sistent with  it  and 'Show  that  it  wsjb  erro- 
neous in  law. 

Com.  y.  Desmond,  141  Mass.  200,  5  N.  E. 
856;  Johnson  y.  Witt,  138  Mass.  79;  Clapp 
y.  Clapp,  137  Mass.  183;  Munde  y.  Lambie, 
125  Mass.  867;  Com.  y.  White,  147  Mass. 
76,  16  N.  E.  707;  McCutchen  y.  Loggins, 
109  Ala.  457,  19  So.  810;  Mahoney  y. 
Decker,  18  Hun,  365. 

It  is  impossible  to  ascertain  that  the 
conduct  of  the  court  had  any  prejudicial 
effect  upon  the  jury,  and  in  the  absence 


in  a  jury  room  while  the  jury  is  deliberat- 
ing than  any  other  person,  and  his  pres- 
ence there  is  clearly  error.  Gibbons  y.  Van 
Alstyne,  56  Hun,  639,  9  N.  Y.  Supp.  166. 

But,  while  no  cases  approye  of  the  prac- 
tice of  priyate  communication  between 
judge  and  jury,  some  courts  refuse  to  dis- 
turb a  yerdict  because  of  such  communica- 
tion when  no  prejudice  could  have  resulted 
from  such  communication. 

Thus,  in  Martin  y.  Martin,  76  Neb.  335, 
124  Am.  St.  Rep.  816,  107  N.  W.  680,  14 
Ann.  Gas.  511,  the  court  recognized  the  gen- 
eral rule  that  all  instructions  to  the  jury 
should  be  delivered  in  open  court,  but  said 
it  did  not  mean  to  say  tnat  where,  as  often 
happens,  the  court  is  engaged  in  a  trial 
when  a  request  for  further,  instructions  is 
presented,  it  cannot,  by  consent  of  the  par- 
ties, send  its  answer  to  the  jury  by  the 
bailiff  in  charge,  but  that  the  record  ought 
to  show  that  consent  is  given  in  order  that 
no  controversy  may  thereafter  arise;  and 
where  it  did  not  appear  whether  an  excep- 
tion taken  by  the  pUtintiff  at  the  time  such 
an  instruction  was  sent  to  the  jury  was 
meant  to  apply  to  the  form  of  the  instruc- 
tion or  to  the  manner  in  which  it  was  given, 
and  it  appeared  in  view  of  the  special  find- 
ings of  the  jury  that  the  action  of  the  court 
was  without  prejudice  to  the  plaintiff,  it 
was  held  that  any  error  committed  by  the 
court  in  the  manner  of  instructing  the  jury 
was  immaterial. 

In  Glenn  v.  Hunt,  120  Mo.  330,  25  S.  W. 
181,  where,  after  the  cause  had  been  argued 
and  submitted  to  the  jury,  the  court,  upon 
written  request  of  the  jury,  and  against 
the  defendant's  objections,  sent  to  the  room 
an  additional  instruction,  it  was  held  that, 
while  the  court  committed  error  in  sending 
that  communication  to  the  jury,  it  was  not 
such  prejudicial  error  as  should  reverse  the 
judgment,  the  advice  asked  by  the  jury  not 
being  in  reference  to  any  controverted  fact 
whicli  the  jury  was  required  to  decide,  and 
the  fact  and  the  law  communicated  to  the 
jury  by  the  judge  both  being  undisputed. 

In  Miller  v.  State,  13  Ga.  App.  440,  79 
S.  E.  232,.  it  appeared  that,  after  the  jury 
had  been  out  until  late  at  night,  the  judge, 
L.R.A.1916D.  46 


accompanied  by  the  sheriff,  went  to  the 
door  of  the  jury  room  and  asked  them  if 
they  desired  to  be  put  to  bed,  or  were  likely 
to  agree  on  a  verdict,  when  one  of  the 
jurors  asked  him  a  question  concerning  in- 
structions, to  which  he  gave  an  answer 
which  did  not  amount  to  a  recharge,  but 
was  equivalent  to  an  instruction  as  to  the 
form  of  a  verdict  which  the  jury  were  au- 
thorized to  render,  and  within  a  few  min- 
utes the  judge  informed  counsel  for  defend- 
ants as  to  what  had  occurred,  and  no  objec- 
tion was  made  at  the  time.  It  was  held 
that,  even  though  the  action  of  the  judge 
was  an  irregularity,  it  did  not  and  could 
not  have  resulted  in  injury  to  the  accused, 
and  the  evidence  of  his  guilt  being  strong 
and  clear,  a  judgment  of  conviction  was 
affirmed. 

In  Dishmaker  y.  Heck,  159  Wis.  572,  150 
N.  W.  951,  where  the  jury  were  unable  to 
decipher  a  word  in  the  written  form  for  a 
special  verdict  given  to  them  by  the  judge, 
and  the  foreman  returned  to  the  court 
room,  where  another  case  was  being  tried, 
and  asked  the  judge  what  the  word  was  and 
was  told  that  it  was  "punitive,"  the  court 
said  that,  while  no  court  had  been  more 
careful  than  it  in  insisting  that  all  commu- 
nications between  the  court  and  jury  should 
be  in  open  court  and  free  from  even  a  sus- 
picion of  secrecy,  it  would  be  little  less 
than  absurd  to  hold  that  because  the  trial 
judge  correctly  told  a  juryman  what  a 
given  word  in  the  special  verdict  was  and 
what  it  meant,  there  should  be  a  new  trial. 

A  statute  which  makes  a  communication 
with  a  jury  during  its  deliberations  suffi- 
cient ground  for  a  new  trial,  if  the  com- 
munication is  found  to  be  material,  is  broad 
enough  to  include  a  communication  to  the 
jury  by  the  trial  judge,  but  where  it  ap- 
pears that  sucli  a  communication  had  no 
effect  whatever  upon  the  minds  of  the  jury 
in  reaching  their  verdict,  it  will  not  be  re- 
versible error.  Whitaker  v.  Browning,  — 
Tex.  Civ.  App.  — ,  155  S.  W.  1197. 

In  Wood  County  v.  Shinnew,  30  Ohio  C. 
G.  158,  where  it  appeared  that  after  the 
jury  hsid  retired  for  deliberation  they  asked 
the  court  for  fui'ther  instructions,  where- 
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of  anything  going  to  show  to  the  contrary 
it  must  be  presumed  that  the  action  of  the 
court  in  the  premises  was  unobjectionable. 
Hughes  V.  Wheeler,  76  Cal.  230,  18  Pac. 
386;  Hayne,  New  Trial  &  App.  §  285,  p. 
843;  Koehler  v.  Cleary,  23  Minn.  325; 
Chinn  v.  Davis,  21  Mo.  App.  363 ;  Hollinsead 
V.  Mactier,  13  Wend.  276. 

Rugg,  Ch.  J.,  delivered  the  opinion  of  the 
court : 

The  plaintiff  and  the  husband  of  the  de- 
fendant were  copartners  in  the  coal  busi- 
ness. The  defendant  was  appointed  admin- 
istratrix of  the  estate  of  her  husband.  After 
some  negotiation  an  agreement  was  reached 
whereby  the  plaintiff  bought  the  share  of 
his  deceased  partner  in  the  business  for 
$40,000.  An  "indenture  of  sale"  was  exe- 
cuted by  the  defendant  both  as  administra- 
trix and  individually,  transferring  to  him 
all  the  right,  title,  and  interest  of  the 
estate  of  his  former  partner  in  the  firm  as- 
sets, including  all  accounts  and  bills  due 
to  the  copartnership,  he  assuming  all  its 
debts  and  obligations.  In  the  meantime, 
after   the  decease  of  the  husband,  but  be- 


fore the  sale,  the  plaintiff  advanced  to  the 
defendant  $720,  through  checks  of  J.  E. 
Lewis  &  Company,  the  style  of  the  former 
firm,  and  coal  to  the  value  of  $60.75.  This 
action  is  brought  to  collect  these  charges. 
No  mention  was  made  of  this  account  at 
the  time  of  transfer  of  the  share  of  the  de- 
ceased in  the  partnership,  and  the  plain- 
tiff did  not  then  inform  the  defendant  that 
she  would  be  required  to  pay  it.  No  refer- 
ence is  made  to  the  matter  in  the  indenture 
of  sale.  The  evidence  was  in  conflict  touch- 
ing the  point  whether  before  the  sale  bills 
therefor  had  been  sent  to  the  defendant  and 
a  demand  for  payment  had  been  made  upon 
her. 

The  jury  were  instructed  in  substance 
that  they  were  to  determine  on  all  the  evi- 
dence whether  both  the  plaintiff  and  the 
defendant  understood  that  the  personal  ac- 
count against  Mrs.  Lewis  here  in  suit 
should  be  wiped  out.  Various  requests  for 
rulings  by  the  defendant  presented  in  differ- 
ent forms  the  proposition  that  the  plaintiff 
as  surviving  partner  was  under  a  general 
duty  to  make  full  disclosure  of  the  affairs 
of  the  partnership  to  the  defendant.     How- 


upon  the  judge  entered  the  jury  room,  closed 
the  door,  and  held  some  communication 
with  them,  and  then  reported  to  counsel 
that  the  jury  wanted  further  instruction, 
and  that  he  informed  them  that  he  had 
given  them  all  the  instructions  upon  the 
law  which  he  was  able  to  give,  and  counsel 
then  suggested  that  he  ascertain  upon  what 
points  they  desired  instruction,  whereupon 
the  court  and  the  attorneys  for  both  par- 
ties entered  the  jury  room  and  the  court  in- 
quired of  the  jury  upon  what  point  they 
desired  instruction,  and  explained  the  mat- 
ter upon  which  they  were  having  difficulty, 
a  judgment  was  affirmed,  inasmuch  as  noth- 
ing hurtful  to  the  parties  complaining  oc- 
curred during  the  time  the  judge  was  alone 
with  the  jury,  and  during  all  the  remain- 
ing transactions  the  counsel  were  present, 
and  no  exception  was  taken  to  the  addi- 
tional instruction  given. 

In  Continental  Casualty  Co.  v.  Ogbum, 
—  Ala.  — ,  64  So.  619,  it  was  held  that 
the  fact  that  a  member  of  a  jury  went  into 
the  clerk's  office  and  held  a  conversation 
over  the  telephone  with  the  presiding  judge, 
who  was  at  his  home,  concerning  the  in- 
ability of  the  jury  to  agiee,  was  not  re- 
versible error,  but  the  court  said:  "We 
think  it  would  be  safer,  however,  for  trial 
courts  to  communicate  with  jurors  in  all 
instances  in  a  body  and  in  the  presence 
of  counsel  when  practicable." 

In  State  v.  Borchert,  68  Kan.  360,  74  Pac, 
1108,  where  the  jury  sent  a  written  com- 
munication to  the  judge  asking  if  a  verdict 
of  guilty  accompanied  with  a  recommenda- 
tion for  mercy  would  be  received  by  the 
court,  and  the  judge,  without  calling  in  the 
jury  or  notifying  the  parties,  answered  on 
the  same  piece  of  paper  in  the  affirmative, 
L.R.A.1915D. 


the  verdict  was  sustained,  because  the  com- 
munication related  only  to  the  form  of  the 
verdict,  and  the  facts  failed  to  indicate  that 
defendant  could  have  suffered  any  prejudice 
from  what  took  place. 

Where,  after  a  jury  retired  to  deliberate 
on  its  verdict,  and  while  the  court  was  in 
session,  and  in  the  presence  of  both  counsel, 
the  court  officer  handed  to  the  court  a  paper 
which  was  a  communication  from  the  jury, 
to  which  the  court  made  no  reply,  it  wa» 
not  error  for  the  court  to  refuse  to  inform 
defendant's  counsel  as  to  the  nature  of  the 
communication.  People  v.  Sauerbier,  173 
Mich.  521,  139  N.  W.  260. 

See  also  Whitney  v.  Com.  190  Mass.  531, 
77  N.  E.  516,  which  is  set  out  sufficiently 
in  Lkwis  v.  Le^vis. 

In  Wichita  Falls  Compress  Co.  v.  Moodv, 
—  Tex.  Civ.  App.  —,  154  S.  W.  1032,  where 
a  jury  was  deliberating  in  a  room  opening 
out  from  the  court  room  where  the  court 
was  trying  another  case,  the  door  of  the 
jury  room  being  in  view  of  the  court,  and 
the  jury  sent  to  the  judge  written  communi- 
cations asking  him  questions  which  he  an- 
s^wered  on  the  same  slip  of  paper,  signing 
his  name,  and  directing  them  to  retain  the 
slip,  the  appellate  court,  while  stating  that 
it  did  not  approve  the  practice,  said  that  it 
felt  constrained  to  hold  that  there  was  a 
substantial  compliance  with  a  statute  which 
provided  that  when  the  jury  wished  to  com- 
municate with  the  court,  they  should  be 
brought  into  open  court  in  a  body  and, 
through  their  foreman,  state  to  the  court 
verbally  or  it.  writing  the  questions  of  law 
upon  which  they  desired  further  instruc- 
tions, and  that  any  further  instructions 
should  be  given  in  writing.  H.  K  S. 
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ever  sound  in  law  these  requests  m&y  be, 
they  were  not  germane  to  the  issue  raised. 
Here  was  no  question  of  concealment,  fraud, 
or  misrepresentation.  It  is  not  contended 
that  the  price  agreed  upon  for  the  sale  of 
the  partnership  interest  was  not  fair. 
There  was  no  doubt  about  the  fact  that 
the  items  in  the  plaintiff's  account  had 
been  furnished  to  the  defendant.  The  real 
point  of  disagreement  was  whether  the  par- 
ties intended  to  extinguish  liability  for 
these  items  by  transactions  connected  with 
the  sale.  The  presiding  judge  performed 
his  duty  by  stating  the  simple  issue  and 
leaving  it  to  the  jury  as  a  plain  controversy 
of  fact  far  better  than  by  undertaking  to 
lay  down  principles  of  law  more  or  les*  re- 
motely connected  with  the  general  relations 
of  the  parties,  but  which  had  nothing  to 
do  with  the  matter  in  dispute.  No  error 
is  disclosed  in  the  requests  refused  or  in 
the  rulings  given. 

The  troublesome  aspect  of  the  exceptions 
is  this:  After  retiring  for  deliberation,  the 
jury  sent  a  written  request  for  information 
to  the  judge,  who  was  in  his  lobby.  With- 
out causing  the  jury  to  be  brought  into 
open  court,  and  without  returning  to  the 
court  room,  he  gave  an  answer  in  writing, 
and  thereupon  the  jury  returned  a  verdict 
for  the  plaintiff.  Both  parties,  with  their 
counsel,  were  in  the  court  room  during  the 
entire  period  from  the  time  when  the  jury 
retired  until  the  verdict  was  returned.  The 
nature  of  the  communication  was  not  given 
out,  is  not  disclosed  on  the  record,  and 
the  excepting  party  is  ignorant  of  the  con- 
tents of  the  communication  from  the  jury 
to  the  judge  and  from  the  judge  to  the 
jury.  Immediately  upon  learning  these 
facts  the  defendant  filed  a  motion  for  a 
new  trial  founded  upon  them.  After  a 
hearing  the  judge  denied  the  motion,  filing 
therewith  a  statement  printed  in  the  foot- 
note. 1 

It  is  plain  that  apart  from  Stat.  1913, 
chap.  716,  this  irregularity  would  have  re- 
quired a  setting  aside  of  the  verdict.  This 
was  settled  in  1823  by  Sargent  v.  Roberts, 
1  Pick.  337,  11  Am,  Dec.  185,  where,  in  an 
illuminating  opinion  by  Chief  Justice 
Parker,  the  principle  was  established :  "That 


no  communication  whatever  ought  to  take 
place  between  the  judge  and  the  jury  after 
the  cause  has  been  committed  to  them  by 
the  charge  of  the  judge,  unless  in  open 
court,  and,  where  practicable,  in  presence 
of  the  counsel  in  the  cause.  .  .  .  The 
only  sure  way  to  prevent  all  jealousies 
and  suspicions  is  to  consider  the  judge  as 
having  no  control  whatever  over  the  case, 
except  in  open  court  in  presence  of  the 
parties  and  their  counsel.  The  public  in- 
terest requires  that  litigating  parties  should 
have  nothing  to  complain  of  or  suspect  in 
the  administration  of  justice.'' 

This  case  has  been  recognized  generally 
as  a  leading  case,  and  has  been  widely  cited 
and  approved.  See  notes  in  17  L.R.A. 
(N.S.)  609;  16  Ann.  Cas.  1133,  1141;  14 
Ann.  Cas.  511,  514,  where  a  large  number 
of  authorities  are  collected.  It  has  been 
followed  always  in  our  own  decisions.  Read 
V.  Cambridge,  124  Mass.  567,  26  Am.  Rep. 
690.  In  Merrill  v.  Nary,  10  Allen,  416,  it 
was  held  that  for  the  judge  to  permit  the 
jury  to  take  a  copy  of  the  statutes  to  their 
room  without  the  knowledge  of  the  parties 
was  such  an  irregularity  as  to  require  the 
setting  aside  of  the  verdict.  It  was  said 
by  Chief  Justice  Bigelow  that  "the  only 
regular  and  safe  mode  of  conducting  trials 
is  for  the  court  to  instruct  the  jury  on  all 
material  points  before  they  retire  to  de- 
liberate upon  their  verdict,  and,  if  they 
have  occasion  for  further  information,  they 
should  return  into  court  and  state  the  ques- 
tions on  which  they  wish  for  further  ad- 
vice, and  receive  in  open  court  such  direc- 
tions as  may  seem  to  the  judge  material 
and  necessary." 

But,  as  was  said  by  Chief  Justice  Shaw 
in  Com.  v.  Roby,  12  Pick.  496,  at  page  516: 
"It  is  not  every  irregularity  which  will  ren- 
der the  verdict  void  and  warrant  setting  it 
aside.  This  depends  upon  another  and  ad- 
ditional consideration,  namely,  whether  the 
irregularity  is  of  such  a  nature  as  to  affect 
the  impartiality,  purity,  and  regularity  of 
the  verdict  itself." 

In  that  case  it  was  held,  after  a  full 
review  of  authorities,  that  the  irregularity 
of  furnishing  refreshment  to  the  jury  after 
they  had  agreed  upon  their  verdict,  but  be- 


*"The  written  instructions  referred  to  in 
the  motion  for  a  new  trial  consisted  of  a 
written  answer  to  a  written  question  sent 
to  the  judge  by  the  foreman  of  the  jury 
under  the  following  circumstances: 

"The  judge  had  retired  to  the  superior 
court  lobby  to  await  the  verdict  on  the  last 
case  of  the  session,  court  not  having  been 
adjourned.  The  communication  referred  to 
was  brought  to  the  lobby  between  1  and  2 

p.  M. 

"The  judge,  believing  that  couneel  had 
gone  to  their  offices,  and  that  an  answer  to 
L.R.A.1915D. 


the  question,  which  in  his  opinion  was  im- 
material to  any  issue  submitted  to  the  jury, 
did  not  require  counsel  to  be  put  to  the  in- 
convenience of  returning  to  the  court  room, 
sent  a  written  answer,  accompanied  by  the 
statement  that  the  question  and  answer 
were  immaterial. 

"The  action  of  the  judge,  although  it  may 
be  deemed  irregular,  did  not,  in  my  opinion, 
injuriously  affect  the  substantial  rights  of 
the  parties,  and  therefore,  in  accordance 
with  the  provisions  of  the  Stat,  of  1913, 
chap.  716,  the  motion  is  denied." 
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fore  it  was  returned  into  court,  at  their 
own  expense,  through  the  agency  of  the 
oflBcer  in  charge,  without  direction  of  the 
court,  although  reprehensible,  did  not  re- 
quire a  new  trial.  In  Kullberg  v.  O'Don- 
nell,  158  Mass,  405,  35  Am.  St.  Rep.  507,  33 
N.  E.  528,  it  was  held  tliat  it  was  not  re- 
versible error  for  the  judge,  after  the  jury 
had  been  deliberatng  for  a  considerable 
time  and  had  failed  to  agree,  to  call  them 
into  the  court  room  and  there  openly  give 
additional  instructions  in  the  absence  of 
counsel,  it  being  the  duty  of  counsel  or  the 
parties  to  remain  in  court  after  the  trial 
of  an  action  was  begun  until  it  was  fin- 
ished, if  they  desired  to  be  present  at  all 
proceedings  in  the  cause.  But  it  there  was 
said  by  Chief  Justice  Field:  "It  is  plain 
.  .  .  that  all  instructions  to  the  jury 
must  be  in  open  court." 

In  Com.  V.  Heden,  162  Mass.  521,  39  N. 
E.  181,  it  was  held  that  it  was  not  error 
for  the  judge  to  communicate  to  the  jury 
through  the  officer  in  charge  of  them,  that 
upon  agreeing  on  a  verdict  it  might  be  put 
in  writing  and  they  might  separate.  In 
Moseley  v.  Washburn,  165  Mass.  417,  43 
N.  E.  182,  the  amount  of  the  verdict  de- 
pended upon  two  executions.  Full  instruc- 
tions were  given  as  to  the  computation  of 
interest  upon  these  sums,  to  which  no  ex- 
ception was  taken.  Later,  the  jury  sent  a 
note  to  the  judge  by  the  officer,  inquiring 
the  date  from  which  interest  should  be  com- 
puted. Thereupon,  by  direction  of  the 
judge,  the  officer  procured  from  the  jury 
room  the  executions,  and  the  judge  showed 
to  him  the  date  on  each  execution  which 
had  been  pointed  out  to  the  jury  in  the 
charge  as  the  date  from  which  interest 
should  be  computed,  and  directed  him  to  re- 
turn tlie  executions  to  the  foreman  and  to 
point  out  to  him  the  dates  which  thus  had 
been  indicated.  The  officer  followed  these 
instructions  and  a  verdict  was  returned  for 
the  plaintiff  with  interest  computed  ac- 
cordingly. It  there  was  said  that,  al- 
though the  practice  was  not  to  be  com- 
mended, it  was  not  necessary  to  set  aside 
the  verdicts,  on  the  ground  that  the  dates 
from  which  interest  was  to  be  reckoned  had 
been  pointed  out  correctly  in  th^  charge  in 
open  court,  and  the  interest  became,  there- 
fore, a  mere  matter  of  method  of  computa- 
tion, which  the  record  showed  had  been  cast 
correctly.  The  opinion  of  the  court,  by 
Chief  Justice  Field,  concluded  as  follows: 
"Under  these  circumstances  it  is  certain 
that  the  instructions  sent  to  the  jury  by 
the  officer  had  no  tendency  to  influence  the 
decision  of  the  jury  upon  the  merits  of  the 
causes,  and  the  irregularity  does  not  seem 
to  us  of  sufficient  importance  to  require  the 
verdicts  to  be  set  aside  on  the  ground  that 
L.R.A.1915D. 


there  is  or  should  be  an  absolute  rule  of 
law  in  such  a  case." 

In  Whitney  v.  Com.  190  Mass.  531,  77 
N.  E.  516,  these  facts  appeared:  Late  in 
the  evening,  after  the  judge  had  gone  home, 
a  distance  of  several  miles,  the  jury,  having 
agreed  upon  their  verdict,  were  in  doubt 
w^hich  of  several  forms  handed  them  to  use 
in  expressing  their  decision,  which  doubt 
was  communicated  to  the  judge  by  the  offi- 
cer in  charge  of  the  jury.  Thereupon  the 
foreman,  in  the  presence  of  all  the  jury 
and  the  officer,  and  with  no  other  pers(Hi 
present,  telephoned  the  difficulty  to  the 
judge,  who  over  the  telephone  repeated  to 
the  foreman  in  substance  what  had  been, 
said  in  the  charge  as  to  which  forms  were 
intended  to  express  the  different  conclusions 
reached.  The  foreman  then  repeated  this 
statement  to  the  jury  in  the  telephonic 
hearing  of  the  judge.  The  jury  were  with- 
in the  hearing  of  everything  said  by  the 
foreman,  and  the  foreman  repeated  to  the 
jury  everything  said  by  the  judge.  It  waa 
said  by  Chief  Justice  Ejiowlton  in  deliv- 
ering the  opinion  of  the  court,  in  effect, 
that  this  was  a  direction  to  the  whole  jury 
"merely  as  to  the  proper  way  to  exhibit 
and  preserve  their  verdict  on  paper,  after 
they  had  decided  upon  it,  so  that  there 
might  be  no  mistake  in  presenting  it  to 
the  court.  The  communication  was  in 
principle  not  very  different  from  the  com- 
mon direction  given  through  the  officer  to 
a  jury  who  agree  in  the  nighttime,  to  seal 
up  their  verdict  and  bring  it  into  court 
the  next  day.-  ...  It  went  a  little 
further  in  telling  them  how  to  use  the 
machinery  that  had  been  provided  for  that 
purpose,  but  the  information  was  limited 
to  assistance  in  the  use  of  this  machinery, 
and  did  not  touch  any  matter  that  could 
affect  the  substance  of  the  verdict  itself 
before  it  was  agreed  upon.  There  are  grave 
objections  to  any  communication  with  a 
jury  made  as  this  was.  The  possibility  of 
misunderstanding  or  mistake  involved  in  it 
is  such  as  should  preclude  the  adoption  of 
it  unless  in  cases  of  great  emergency;  but 
the  facts  stated  in  this  case  make  it  cer- 
tain that  no  miscarriage  of  justice  has  re- 
sulted. Limited  as  this  communication  was 
to  a  collateral  direction  as  to  the  manner 
of  using  the  papers  supplied  for  the  recep- 
tion of  the  verdict^  it  does  not  require  us 
to  set  the  verdict  aside." 

In  all  these  cases  where  it  has  been  held 
that  the  irregularity  was  not  fatal,  the 
facts  were  disclosed  fully  and  all  that  was 
communicated  by  the  judge  to  the  jury  was 
plainly  set  forth  on  the  record.  In  the  case 
at  bar,  the  excepting  party  did  not  know 
at  the  time,  and  does  not  know  now,  the 
substance  or  nature  of  the  communication 
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from  the  jury  to  the  judge,  nor  of  his  reply. 
The  statement  filed  by  the  judge  throws 
no  light  upon  the  subject,  and  we  are  as 
ignorant  as  the  excepting  party.  The 
question  is  whether  under  these  circum- 
stances a  new  trial  is  required,  in  view  of 
Stat.  1913,  chap.  716,  §  1,  whereby  it  is  pro- 
vided that  "no  new  trial  shall  be  granted 
in  any  civil  action  or  proceeding  on  the 
ground  of  improper  admission  or  rejection 
of  evidence,  or  for  any  error  as  to  any  mat^ 
ter  of  pleading  or  procedure,  if,  in  the 
opinion  of  the  judge  who  presided  at  the 
trial  when  application  is  made  by  motion 
for  a  new  trial,  or  in  the  opinion  of  the  su- 
preme judicial  court  when  application  is 
made  by  exceptions  or  otherwise,  the  error 
complained  of  has  not  injuriously  affected 
the  substantial  rights  of  the  parties." 

The  judge  who  presided  at  the  trial  has 
expressed  his  opinion  of  harmlessness  as  to 
the  matter  under  review  in  the  phrase  of 
the  ^  statute. 

The  statute  does  not  reach  to  such  a  sit- 
uation as  that  here  presented.  It  is  not 
plainly  stated  that  the  question  of  the  jury 
and  the  answer  of  the  judge  related  to  a 
matter  of  law.  But  it  is  almost  inconceiv- 
able that  a  jury  should  propound  any  ques- 
tion to  a  judge  whose  purpose  was  not  to 
gain  some  information  about  the  law.  The 
statement  of  the  judge  seems  to  indicate 
that  it  related  to  law.  The  inference  from 
all  the  circumstances  is  almost  irresistible 
toat  it  concerned  some  matter  of  law,  and 
hence  must  be  treated  on  that  footing.  The 
giving  of  secret  instruotions  as  to  the  law 
is  not  comprehended  within  the  words 
"pleading  or  procedure."  It  is  to  be  noted 
that  our  statute  relates  only  to  pleading 
and  procedure,  and  does  not  extend  to 
"misdirection,"  as  does  order  xxxix.  r.  6 
of  the  English  Bules  of  the  Supreme  Court. 
Bray  v.  Ford  [1896]  A.  C.  44,  65  L.  J.  Q. 
B.  N.  S.  213,  73  L.  T.  N.  S.  609.  Correct 
instructions  upon  matters  of  law  are  of 
the  very  substance  of  jury  trial  at  common 
law.  Botbwell  v.  Boston  Elev.  R.  Co.  215 
Mass.  467,  476,  L.R.A.  —,102  N.  E.  665, 
Ann.  Cas.  1914D,  275.  This  is  different  in 
kind  from  mere  procedure.  It  is  of  last 
importance  that  parties  and  their  counsel 
duly  vigilant  in  the  performance  of  their 
duty  touching  an  action  on  trial  have  the 
opportunity  to  know  the  principles  of  law 
which  are  laid  down  for  the  guidanc  i  of 
the  jury.  Secret  instructions  or  clandes- 
tine communications,  no  matter  if  given 
with  the  best  of  intentions,  contravene  this 
fundamental  and  essential  conception  of 
common-law  trial  by  jury.  One  of  tae  dis- 
tinguishing characteristics  of  the  common 
law  is  that  its  trials  are  public.  The  in- 
centives to  the  maintenance  of  correct  prin- 
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ciples  and  high  ideals  in  the  administration 
of  justice,  which  arise  from  the  conscious- 
ness on  the  part  of  those  who  participate 
in  trials  that  they  are  open  to  the  public, 
are  important  safeguards  for  the  purity,  im- 
partiality, and  learning  of  courts,  and  for 
the  uprightness,  sound  sense,  and  int^rity 
of  juries.  Hearings  in  camera  in  common- 
law  courts  are  so  contrary  to  the  spirit 
Of  that  law  as  to  be  regarded  as  almost,  if 
not  quite,  impossible.  See  Scott  v.  Scott 
[1913]  A.  C.  417,  Ann.  Cas.  1913E,  614. 
That  is  the  general  rule.  It  has  its  roots 
far  back  in  the  history  of  the  common  law 
and  of  free  institutions.  It  appears  to  be 
one  of  its  most  signal  advantages.  This 
feature  is  a  priceless  inheritance  and  one 
to  a  high  d^ree  calculated  to  preserve  to 
the  future  the  precious  privilege  of  equal- 
ity before  the  law.  It  is  not  necessary  to 
discuss  any  apparent  or  real  exception  to 
this  general  rule,  for  certainly  the  present 
case  cannot  in  any  view  fall  outside  that 
rule. 

The  communication  in  the  case  at  bar 
must  be  treated  as  having  been  an  instruc- 
tion as  to  law.  It  was  given  in  secret,  and 
not  disclosed  to  counsel  nor  spread  upon 
the  record.  All  that  is  known  respecting 
it  is  that  the  judge  who  gave  it  regarded 
it  as  immaterial.  If  it  was  immaterial,  it 
ought  not  to  have  been  given,  though  the 
giving  of  it  publicly  might  not  have  been 
reversible  error.  But  the  fatal  objection 
is  that  nobody  else  can  tell  whether  it  was 
immaterial  or  not.  It  was  the  right  of  the 
parties  to  know  what  it  was,  in  order  that 
they  might  determine  that  question  for 
themselves  and  assent  to  it  expressly  or  by 
silence,  or  to  ask  to  have  it  reviewed  on  ex- 
ceptions. That  right  was  one  of  substance, 
and  not  of  form.  It  was  denied.  The  fail- 
ure to  recognize  it  was  not  a  mere  error  as 
to  pleading  or  procedure,  but  as  to  an  es- 
sential feature  of  trial  by  jury. 

Exceptions  sustained. 


MASSACHUSETTS    SUPREAIE    JUDI- 
CIAL  COURT. 

SUMMIT  L.  HECHT  et  al., 

V. 

BOSTON  WHARF  COMPANY. 


JACOB  F.  BROWN  et  al., 

V. 

SAME. 


JEREMIAH  WILLIAMS  et  al., 

V. 

SAME. 

(220  Mass.  397,  107  N.  E.  990.) 

Trial  —  basing  verdict  on  auditor's  find- 
ing. 
1.  A  Verdict  by  a  Jury  may  be  based  on 
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an  auditor's  finding,  unless  it  is  not  support- 
ed by  the  facts  found,  or  they  are  so  incon- 
sistent as  to  neutralize  each  other,  or  are 
overcome  by  other  evidence. 

Evidence   —   negligence   •»   conduct   of 
others. 

2.  The  practice  of  others  engaged  in  the 
same  business  is  evidence  upon  the  ques- 
tion of  negligence  in  not  maintaining  an  ele- 
vation of  a  warehouse  above  the  possible 
reach  of  tides,  so  as  to  render  the  owner 
liable  for  injury  by  tides  to  property  stored 
therein. 

Wareliouseman  •»  act  of  God  •—  unusual 
tide  —  liability. 

3.  That  a  tide  which  injured  property  in 


a  warehouse  was  the  highest  for  a  period  of 
nearly  sixty  years  does  not  alone  relieve  the 
warehouseman  from  liability  for  the  injury, 
if  the  floor  of  the  warehouse  was  below  the 
height  reached  by  the  tides  several  times 
during  that  period,  and  lower  than  was  re- 
garded as  safe  by  experts  in  the  locality. 

Same  —  assumption  of  risk. 

4.  Mere  knowledge  of  one  depositing  goods 
for  storage  in  a  warehouse  of  the  location 
and  condition  of  the  place  where  the  goods 
are  kept  does  not  place  upon  him  an  assump- 
tion of  risk  of  injury  from  a  high  tide,  or 
relieve  the  warehouseman  of  liability  for 
negligence  in  leaving  the  property  in  danger 
thereof. 


Note,  —  Duty  of  warehouseman  to  pro^ 
tect  goods  against  high  water. 

In  order  to  relieve  a  warehouseman  from 
liability  for  injury  to  goods  by  an  unusual 
flood  which  may  be  deemed  an  act  of  God, 
he  must  not  be  in  any  way  guilty  of  negli- 
gence w^hich  contributed  as  the  proximate 
cause  to  the  damage.  Carolina  Rice  Co.  v. 
West  Point  Mill  Co.  98  S.  C.  476,  82  S.  E. 
679. 

So,  where  crystalized  eggs  were  rendered 
unfit  for  use  by  backwater  which  came  into 
tlie  basement  of  defendant's  warehouse  by 
moans  of  the  sewer  during  unusually  high 
water,  there  being  no  device  to  prevent  the 
backwater  from  coming  up  the  sewer,  and, 
although  defendant  knew  that  the  water  was 
rising,  it  did  not  take  steps  to  remove  the 
eggs  to  a  higher  level,  and  did  not  keep 
watch  of  the  water  during  the  night  to  see 
that  it  did  not  reach  a  dangerous  level,  a 
verdict  for  plaintiff  was  sustained,  the  court 
saying  that  if,  under  all  the  circumstances, 
such  as  the  prolonged  rain,  the  downspouts 
connecting  themselves  with  the  drain,  the 
low  sewer  grade,  the  enormous  volume  of 
surface  water,  the  high  stream,  and  the  ab- 
sence of  all  protecting  devices  against  back 
fiow,  defendant  had  notice  of  a  situation 
whicli  would  put  a  reasonably  prudent  per- 
son on  guard  to  discover  the  entrance  of 
water  in  any  way,  and  would  require  him  to 
take  steps  to  remove  the  goods,  then  it  ought 
to  be  held  liable.  It  was  also  held  that 
plaintiff  was  not  obliged  to  take  care  of  the 
goods,  to  watch  the  effects  of  the  storm  on 
the  basement,  and  to  remove  the  goods  there- 
from on  need  of  it.  Nor  -was  plaintiff  guilty 
of  contributory  negligence  in  using  the  eggs 
for  animal  food  after  they  had  been  con- 
taminated by  the  surface  water,  instead  of 
trying  to  cure  them  for  human  food. 
Springfield  Crvstallized  Egg  Co.  v.  Spring- 
field Ice  &  Refrigerating  Co.  259  Mo.  664, 
168  S.  W.  772. 

See  also  H.  A.  Johnson  &  Co.  v.  Spring- 
field Ice  &  Refrigerating  Co.  143  Mo.  App. 
441,  127  S.  W.  692,  involving  a  similar 
state  of  facts  and  reaching  the  same  conclu- 
sion. 

In  Baltimore  Refrigerating  &  Heating  Co. 
V.  Kreiner,  109  Md.  361,  71  Atl.  1066,  which 
was  an  action  for  damage  to  poultry  stored 
in  the  basement  of  defendant's  warehouse, 
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due  to  the  flooding  of  the  basement  by  the 
breaking  of  a  city  water  main,  it  was  held 
that  the  question  of  defendant's  negligence 
should  have  been  submitted  to  the  jury, 
where  plaintiff's  evidence  showed  that  de- 
fendant's cellar  was  not  properly  construct- 
ed, that  there  was  no  drain  to  carry  off  sur- 
plus water,  and  that  the  freezer  in  which 
the  poultry  was  stored  was  not  air-tight  or 
water-tight. 

In  Prince  v.  St.  Louis  Cotton  Compress 
Co.  112  Mo.  App.  49,  86  S.  W.  873,  an  action 
for  damage  to  cotton  stored  in  defendant's 
warehouse,  by  water  due  to  an  unprecedent- 
ed rise  in  the  Mississippi  river,  the  court 
said  that,  while  defendant  was  powerless  to 
stop  the  rise  in  the  river,  and  was  under  no 
legal  duty  to  improve  the  dike  to  prevent  its 
breach  or  overflow  by  the  waters  of  river, 
it  did  owe  the  duty  to  its  customer  to  exer- 
cise ordinary  care  and  diligence  to  remove 
the  cotton  to  a  place  of  safety  after  it  saw 
that  the  same  was  likely  to  be  submerged, 
and  a  verdict  for  plaintiff  was  sustained 
where  defendant's  officers  knew  that  the 
danger  of  its  warehouse  being  flooded  from 
the  waters  of  the  river  was  hourly  increas- 
ing, and  that  the  bank  was  liable  to  break 
or  be  overflowed  at  any  time,  but  failed  to 
make  every  reasonable  effort  in  its  power  to 
remove  the  cotton  to  a  place  of  safety. 

And  where  a  shipment  of  books  was  stored 
on  a  wharf  which  was  well  covered,  and  was 
in  other  respects,  save  its  proximity  to  the 
water,  a  safe  and  secure  place  for  the  stor- 
age of  such  goods,  and  it  was  there  dam- 
aged by  water  during  a  storm  of  rain  and 
wind  of  unusual  violence,  which  caused  the 
tide  to  rise  to  an  unusual  height  and  sub- 
merge the  dock,  a  part  of  which  had  not  been 
submerged  more  than  once  during  a  period 
of  twenty  years,  the  part  on  which  the  books 
were  placed  never  having  been  submerged 
before,  defendant  was  held  liable  for  the  in- 
jury to  the  goods,  it  appearing  that  at  other 
times  the  water  had  risen  to  within  a  few 
feet  of  the  floor  of  the  wharf,  and  at  the 
prior  time  when  the  other  part  of  the  wharf 
was  submerged,  the  water  rose  to  within  a 
few  inches  of  the  wharf  where  the  books 
w»ere  stored,  and  that  the  tide  had  been 
rising  steadily  all  day,  so  that  defendant 
had  sufficient  notice  to  have  enabled  it  to 
remove  the  goods  to  a  safe  place  had  it 
exercised    proper    care.      Merchants'    &    M. 
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Parties  •»  bailment  •»  transfer  of  title 
—  injury  to  property. 

5.  One  who  has  sold  and  received  payment 
for  goods  deposited  in  a  warehouse  and 
identified  so  that  the  title  has  passed  cannot 
hold  the  warehouseman  liable  for  negligent- 
ly permitting  the  property  to  be  injured. 

(February  27,  1915.) 

Ej>XCEPTIONS  by  plaintiffs  and  defend- 
j  ant  to  rulings  of  the  Superior  Court  for 
Suffolk  County  made  during  the  trial  of 
actions  brought  to  recover  damages  for 
injury   by   salt   water   to   wool   stored   by 


plaintiffs  in  defendant's  warehouse,  which 
resulted  in  verdicts  for  plaintiffs.  Over- 
ruled. 

The  facts  are  stated  in  the  opinion. 

Messrs.  David  A.  Ellis  and  S.  M.  Whal- 
en,  for  plaintiffs: 

The  tide  was  not  an  "act  of  God,"  as  a 
matter  of  law,  on  the  facts  which  the  jury 
might  find   in  the  plaintiffs'   favor. 

Poole  V.  Boston  &  M.  R.  Co.  216  Mass. 
12,  102  N.  E.  »18;  Ayers  v.  Ratshesky,  213 
Mass.  589,  101  N.  E.  78;  Bourne  v.  Whit- 
man, 209  Mass.  155,  35  L.R.A.(N.S.)  701, 
95  N.  E.  404,  2  N.  C.  C.  A.  318. 


Transp.  Co.  v.  Story,  50  Md.  4,  33  Am.  Rep. 
293. 

But  when  a  warehouseman  uses  ordinary 
care  to  anticipate  danger  to  goods  stored 
with  him,  or  to  prevent  damage  to  them 
after  the  danger  becomes  apparent,  he  will 
not  be  held  liable. 

Thus,  while  warehousemen  are  not  bound 
to  keep  on  hand  special  facilities  to  meet 
and  overcome  possible,  but  unexpected  and 
unprecedented,  emergencies,  which  are  in- 
cluded in  what  we  called  the  act  of  God, 
such  as  an  unprecedented  fiood,  they  are  re- 
quired, if  imminent  danger  presents  itself, 
to  use  such  appliances  and  means  as  the 
ordinary  safe  conduct  of  their  business  re- 
quires them  to  possess,  and  such  as  are  at 
hand,  and  to  use  them  with  promptness  such 
as  would  be  expected  of  ordinarily  careful 
and  prudent  men  in  regard  to  their  own 
property  or  property  intrusted  to  their  care 
under  like  circumstances.  And  if,  after  rea- 
sonable information  of  danger,  the  Mfare- 
housemen  promptly  commenced  the  removal 
of  seed  from  the  first  to  the  second  fioor, 
and  did  so  as  rapidly  as  reasonably  could 
be  done  under  the  circumstances,  and  the 
fiood  came  suddenly  before  all  could  be  so 
removed,  they  would  not  be  guilty  of  negli- 
gence as  to  that  part  not  removed.  Backus 
V.  Start,  13  Fed.  69. 

So,  an  unprecedented  high  stage  of  water 
in  the  Mississippi  river,  which  caused  the 
ground  upon  which  defendant's  warehonsd 
was  built  to  soften,  permitting  the  founda- 
tion to  sink  and  letting  plaintiff's  malt  which 
was  stored  in  the  warehouse  into  the  water 
in  the  basement,  so  that  some  of  it  was  de- 
stroyed and  the  remainder  damaged,  was  an 
act  of  God,  and  defendant  could  not  be  held 
to  respond  for  the  value  of  the  malt  received 
by  it  unless  it  appeared  from  the  evidence 
that  defendant  was  guilty  of  negligence  di- 
rectly contributing  to  the  loss  or  damage; 
and  where,  although  it  knew  that  water 
was  accumulating  in  the  cellar,  it  had  no 
reason  to  expect  the  Collapse  of  the  build- 
ing until  it  was  too  late  to  remove  the 
goods,  it  was  held  that  it  was  not  liable. 
American  Brewing  Asso.  v.  Talbert,  141  Mo. 
674,  64  Am.  St.  Rep.  538,  42  S.  W.  679. 

Likewise,  where  salt  stored  on  defendants' 
wharf  was  damaged  by  water  duie  to  a  rise 
of  the  water  at  that  point  because  of  k  vio- 
lent windstorm  on  Lake  Tlrie,  it  was  held 
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that  defendants  were  not  liable  for  the  dam- 
age, where  it  appeared  that  their  storehouse 
and  wharf  were  as  high  as  any  others;  that 
the  water  had  never  before  risen  so  high  as 
upon  the  occason  of  the  loss;  that  had  the 
salt  been  placed  in  the  storehouse  instead 
on  the  wharf,  the  damage  would  have  been 
about  the  same,  and  that  the  rise  was  so 
sudden  that  it  did  not  appear  that  the  salt 
could  have  been  saved.  Knapp  v.  Curtis,  9 
Wend.  60. 

And  where,  because  of  an  unprecedented 
rainfall  and  the  condition  of  the  street,  the 
ordinary  sewers  were  unable  to  carry  away 
the  water,  and  it  flowed  across  the  side- 
walk and  into  defendant's  basement  dam- 
aging plaintiff's  trunk  which  was  ■  stored 
there,  it  was  held  that  defendant  was  not 
bound  to  foresee  this  chain  of  circumstances, 
and  would  be  liable  only  if  he  failed  to  take 
reasonable  care  to  protect  the  trunk  after  it 
became  evident  that  the  -rainfall  could  not 
be  carried  away  in  the  usual  channels;  and 
where  he  commenced  to  remove  the  trunks 
which  were  stored  in  the  basement  as  soon 
as  the  danger  became  apparent,  but  plain- 
tiff's trunk  was  damaged  before  all  the 
trunks  could  be  removed,  defendant  could 
not  be  held  liable  for  negligence  because  he 
failed  to  provide  in  advance  means  by  which 
they  could  be  removed  more  quickly.  Mur- 
ray V.  Hayes,  151  N.  Y.  Supp.  1. 

In  Powers  v.  Mitchell,  3  Hill,  645,  where 
plaintiff's  goods  were  destroyed  while  in  de- 
fendant's warehouse  by  a  sudden  freshet 
which  caused  the  water  of  the  river  to  rise 
and  flow  into  the  room  where  they  were  de- 
posited, it  was  held  that  defendant  was  not 
liable  for  their  loss,  inasmuch  as  every  exer- 
tion was  made  by  men  in  his  employ  to  save 
them  from  the  water,  although  the  fact  that 
the  goods  were  totally  destroyed  by  the 
water  was  held  not  to  relieve  the  ware- 
houseman from  liability  for  damage  to  the 
goods  prior  the  the  flood  by  his  negligently 
permitting  oil  to  drip  on  them. 

In  connection  with  the  defense  of  act  of 
God  considered  in  some  of  the  cases  above 
cited,  the  reader  may  profitably  consult  the 
Index  to  L.R.A.  Notes,  under  the  titles  ''Aet 
of  God"  and  "Carriers,"  §  111.  And  see 
especially  note  in  29  L.R.A.(N.S.)  671,  as 
to  duty  of  carrier  where  act  of  God  has  oc- 
curred or  is  threatened.  R.  L.  S. 
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In  judging  whether  a  person  has  or  has 
not  exercised  due  care,  the  law  sets  em- 
phasis "especially"  upon  "the  degree  of  care 
which  other  persons  engaged  in  similar 
business  in  the  vicinity  were  in  the  habit 
of  bestowing  on  property  similarly  situ- 
ated." 

Cass  ▼.  Boston  k  L.  R.  Co.  14  Allen,  448; 
Maynard  v.  Buck,  100  Mass.  40,  1  Am.  Neg. 
Cas.  901;  Canadian  Northern  R.  Co.  v. 
Senske,  120  C,  C.  A.  65,  201  Fed.  637; 
Chicago  G.  W.  R.  Co.  v.  Minneapolis,  St. 
P.  &  S.  Ste.  M.  R.  Co.  100  C.  C.  A.  41, 
176  Fed.  237,  20  Ann.  Cas.  1200;  26  Har- 
vard L.  Rev.  760,  note. 

When  a  high  tide  occurs,  under  the  oper- 
ation of  natural  and  well-comprehended 
laws,  it  seems  as  if  that  should  be  a  dis- 
tinct precedent. 

Nitro-Phosphate  &  O.  Chemical  Manure 
Co.  V.  London  &  St.  K.  Docks  Co.  L.  R.  9 
Ch.  Div.  503,  39  L.  T.  N.  S.  433,  27  Week. 
Rep.  267,  1  Eng.  Rul.  Cas.  276;  Pitts- 
burg, Ft.  W.  &  C.  R.  Co.  V.  Gilleland,  56 
Pa.  445,  94  Am.  Dec.  98;  Cowles  v.  Pointer, 
26  Miss.  253;  Great  Western  R.  Co.  v. 
Braid,  1  Moore  P.  C.  C.  N.  S.  101;  Bra- 
bant V.  King  [1895]  A.  C.  632,  64  L.  J.  C. 
P.  N.  S.  161,  11  Reports,  517,  72  L.  T.  N.  S. 
785,  44  Week.  Rep.  157;  Carney  v.  Caraquet 
R.  Co.  29  N.  B.  426. 

Even  if  the  top  of  the  tide  was  an  "act 
of  God,"  the  defendant  was  not  entitled  to 
a  verdict. 

Nitro-Phosphate  &  0.  Chemical  Manure 
Co.  V.  London  &,  St.  K.  Docks  Co.  L.  R.  9 
Ch.  Div.  603,  39  L.  T.  N.  S,  433,  27  Week. 
Rep.  267,  1  Eng.  Rul.  Cas.  276;  Burt  v. 
Victoria  Graving  Dock  Co.  47  L.  T.  N.  S. 
378;  Slater  v.  Mersereau,  64  N.  Y.  138; 
Smith  V.  Faxon,  156  Mass.  589,  31  N.  E. 
687;  Stone  v.  Dickinson,  5  Allen,  29,  81 
Am.  Dec.  727;  Boston  &  A.  R.  Co.  v. 
Shanly,  107  Mass.  568 ;  Corey  v.  Havener,  182 
Mass.  250,  65  N.  £.  69,  13  Am.  Neg.  Rep. 
108;  Oulighan  v.  Butler,  189  Mass.  287,  75 
N.  E.  726;  Flynn  v:  Butler,  189  Mass. 
377,  75  N.  E.  730;  Feneff  v.  Boston  &  M. 
R.  Co.  196  Mass.  575,  82  N.  E.  705;  Lantin 
V.  Goodnow,  207  Mass.  291,  93  N.  E.  843. 

Plaintiffs'  knowledge  and  acquiescence,  as 
such,  are  immaterial;  there  must  be  a  con- 
tract, express  or  implied,  to  modify  or 
waive  the  legal  incidents  of  the  contract 
of  bailment,  and  knowledge  accompanied 
by  long  acquiescence  without  objection 
might  be  evidence  of  such  an  agreement, 
but  only  if  the  knowledge  was  a  full  one 
of  all  material  facts  and  circumstances  in 
relation  to  the  situation. 

Conway  Bank  v.  American  Exp.  Co.  8 
Allen,  612;  Mooers  v.  Larry,  15  Gray,  451; 
Brabant  v.  King  [1895]  A.  C.  632,  64 
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L.  J.  C.  P.  N.  S.  181,  11  Reports,  517, 
72  L.  T.  N.  S.  786,  44  Week.  Rep.  157; 
Brown  v.  Hitchcock,  28  Vt.  452. 

Mr.  Thomas  Hunt,  with  Messrs.  Gaston. 
Snoiv,  &  Saltonstall,  for  defendant: 

The  only  obligation  of  the  defendant  was 
to  exercise  ordinary  care  with  reference 
to  the  wool. 

Murray  v.  International  S.  S.  Co.  170 
Masd.  166,  64  Am.  St.  Rep.  290,  48  N.  £. 
1093;  Willett  v.  Rich,  142  ^lass.  356,  56 
Am.  Rep.  684,  7  N.  E.  776;  Sullivan  v. 
Scripture,  3  Allen,  564;  Maynard  v.  Buck, 
100  Mass.  40,  1  Am.  Neg.  Cas.  901 ;  Keith  v. 
Worcester  &  B.  Valley  Street  R.  Co.  196 
Mass.  478, 14  L.R.A.(N.8.)  648,  82  N.  E.  680. 

There  was  no  evidence  here  to  warrant 
a  finding  that  a  failure  to  store  at  a  height 
greater  than  15.60  feet  above  "Boston  city 
base"  was  a  failure  to  exercise  ordinary 
care. 

Fair  v.  Manhattan  Ins.  Co.  112  Mass.  320; 
Emerson  y.  Patch,  129  Mass.  299;  Newell 
V.  Chesley,  122  Mass.  625;  Peru  Steel  A 
I.  Co.  V.  Whipple  File  &  Steel  Mfg.  Co. 
109  Mass.  464;  Blackington  v.  Johnson, 
126  Mass.  21;  Hamilton  v.  Boston  Port 
&  Seamen's  Aid  Soc.  126  Mass.  407;  Liv- 
ingston V.  Hanunond,  162  Mass.  375,  38 
N.  E.  968;  Wirth  v.  Kuehn,  191  Mass.  51, 
77  N.  E.  647. 

The  facts  do  not  warrant  a  finding  of 
negligence  on  the  part  of  the  defendant. 

Blyth  V.  Birmingham  Waterworks  Co.  11 
Exch.  781,  25  L.  J.  Exch.  N.  S.  212,  2  Jur. 
N.  S.  333,  4  Week.  Rep.  294,  18  Eng.  Rul. 
Cas.  621;  Pearcev.  The  Thomas  Newton, 
41  Fed.  106;  Cowles  v.  Pointer,  26  Miss. 
253 ;  Nitro-Phosphate  &  0.  Chemical  Manure 
Co.  V.  London  &  St.  K.  Docks  Co.  L.  R.  9 
Ch.  Div.  503,  39  L.  T.  N.  S.  433,  27  Week. 
Rep.  267,  1  Eng.  Rul.  Cas.  276;  Pittsburg, 
Ft.  W.  &  C.  R,  Co.  V.  Gilleland,  56  Pa, 
445,  94  Am.  Dec.  98;  Siegfried  v.  South 
Bethlehem,  27  Pa.  Super.  Ct.  Rep.  456; 
People  V.  Utica  Cement  Co.  22  HI.  App. 
159;  Garfield  v.  Toronto,  22  Ont.  App.  Rep. 
128 ;  Palmyra  v.  Waverly  Woolen  Co.  99  Me. 
134,  58  Atl.  674;  Cormack  v.  New  York, 
N.  H.  &  H.  R.  Co.  196  N,  Y.  442,  24  L.RA. 
(N.S.)  1209,  90  N.  E.  56,  17  Ann.  Cas.  949; 
Jones  V.  Minneapolis  A  St.  L.  R.  Co.  91 
Minn.  229,  103  Am.  St.  Rep.  507,  97  N.  W. 
893,   15  Am.  Neg.  Rep.  365. 

If  the  plaintiffs  did,  with  as  much  knowl- 
edge as  the  defendant  had,  in  fact  consent 
to  th«  wool  being  stored  just  where  it  was 
stored,  they  would  not  be  entitled  to  re- 
cover. 

Searle  v.  Laverick,  L.  R.  9  Q.  B.  122, 
43  L.  J.  Q.  B.  N.  S.  43,  30  L.  T.  N.  S.  89, 
22  Week.  Rep.  367;  Knowles  v.  Atlantic  & 
St.  L.  R.  Co.  38  Me.  55,  61  Am.  Dec.  234; 
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Brown  v.  Hitchcock,  28  Vt.  462;  Parker 
V.  Union  Ice  &  Salt  Co.  59  Kan.  626,  68 
Am.  St.  Kep.  383,  64  Pac.  672. 

Certain  of  the  bags  of  wool  stored  by 
the  plaintiffs  had  been  sold  by  them  before 
December  26,  1909,  so  that  they  had  no 
title  to  these  particular  bags  of  wool  at 
the  time  they  were  injured,  sustained  no 
damage  with  respect  to  them,  and  cannot 
therefore  recover. 

Congar  v.  Galena  &  C.  U.  R.  Co.  17  Wis. 
477;  Evans  v.  Marlett,  1  Ld.  Raym.  271; 
Dutton  V.  Solomonson,  3  Bos.  Jt  P.  682,  7 
Revised  Rep.  883;  Harrison  v.  Hixson,  4 
Blackf.  226;  Brown  ▼.  Hodgson,  2  Campb. 
37,  4  Taunt.  189;  Erulder  v.  Ellison,  47 
N.  Y.  36,  7  Am.  Rep.  402;  Thompson  v. 
Fargo,  49  N.  Y.  188,  10  Am.  Rep.  342; 
Snee  v.  Prescott,  1  Atk.  245;  Merchants' 
Despatch  Co.  v.  Smith,  76  111.  542;  United 
States  Mail  Line  Co.  v.  Carrollton  Furni- 
ture Mfg.  Co.  101  Ky.  658,  42  S.  W.  342; 
Potter  V.  Lansing,  1  Johns.  215,  3  Am.  Dec. 
310;  Louisville  &  N.  R.  Co.  v.  AUgood,  113 
Ala.  163,  20  So.  986;  Dawes  v.  Peck,  8 
T.  R.  330,  3  Esp.  12,  4  Revised  Rep.  675; 
Blum  v.  Caddo,  1  Woods,  64,  Fed.  Cas.  No. 
1,573;  King  v.  Meredith,  2  Campb.  639. 

Messrs.  F.  W.  Bacon  and  O.  T.  Russell 
also  for  defendant. 

Ruggy  Ch.  J.,  delivered  the  opinion  of 
the  court: 

These  are  actions  of  contract  wherein  the 
plaintiffs  seek  to  recover  damages  caused 
by  the  wetting  with  salt  water  of  wool 
severally  stored  by  them  with  the  defend- 
ant, a  warehouseman  on  the  water  front  in 
Boston.  The  direct  means  of  the  injury 
was  the  tide  of  December  26,  1909,  which 
rose  to  such  height  as  to  come  into  the 
sheds  of  the  defendant,  where  the  wool  of 
the  plaintiffs  was  stored,  to  a  depth  of 
several  inches. 

No  question  now  is  made  as  to  the  fact 
of  damage.  The  main  contention  of  the 
defendant  is  that  this  tide  was  of  such  ex- 
traordinary character  as  to  amount  to  an 
''act  of  God"  within  the  meaning  of  that 
phrase  in  the  law.  In  its  juridical  sense 
an  act  of  God  may  be  defined  as  the  action 
of  an  irresistible  physical  force  not  attrib- 
utable in  any  degree  to  the  conduct  of  man, 
and  not  in  reason  preventable  by  human 
foresight,  strength,  or  care.  Perhaps  no 
definition  could  be  framed  in  terms  com- 
prehensive enough  to  include  every  state 
of  facts,  but  this  19  sufficient  for  the  present 
cases.  See  The  Majestic,  166  U.  S.  376, 
386,  41  L.  ed.  1039,  1043,  17  Sup.  Ct.  Rep. 
597,  2  Am.  Neg.  Rep.  282,  and  1  Corpus 
Juris.  1172  et  seq.,  for  other  deflnitiona 
Tides  are  manifestations  of  the  forces  of 
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nature  quite  beyond  the  power  of  man  to 
control.  Human  agency  does  not  in  any 
degree  enter  into  their  creation,  their  flood 
or  their  reflux.  In  this  sense  tides  always 
are  the  act  of  God,  for  which  man  is  not 
responsible.  W^hen  damages  are  sought  at 
law  in  such  connection,  the  test  of  liability 
of  a  defendant  upon  whom  a  duty  is  cast, 
is  whether  the  injury  caused  by  the  tide 
is  an  inevitable  accident  due  wholly  to  tlie 
violence  of  the  natural  phenomenon,  and 
not  referable  in  any  degree  to  the  partici- 
pation of  man  by  unreasonable  failure  to 
anticipate  danger,  to  put  forth  appropri- 
ate preventive  measures  x)r  protective  in- 
strumentalities, or  to  employ  rational 
means  to  ward  off  the  probable  consequences 
of  the  event.  The  human  element  enters 
into  damages  resulting  from  a  cause  like 
a  high  tide  only  in  omission  seasonably  to 
be  vigilant  to  avert  the  disaster  or  to  miti- 
gate its  consequences  by  the  use  of  such 
expedients  and  safeguards  as  reasonably 
might ,  be  expected  under  all  the  circum- 
stances. Through  failure  in  this  respect 
man  may  concur  as  a  contributing  proxi- 
mate cause  with  the  forces  of  nature.  But 
the  use  of  the  means  to  which  prudent  and 
careful  persons  in  the  same  line  of  business 
ordinarily  have  recourse  is  all  that  can  be 
required.  If,  having  done  this,  a  defendant 
is' overpowered  by  storm  or  tide  or  flood,  he 
is  free  from  liability.  The  highest  ingenu> 
ity  of  the  intellect  is  not  demanded. 
Nothing  more  can  be  exacted  than  such 
wisdom  and  provision  as  the  ordinary  man 
would  have  manifested  to  avoid  a  hazard 
or  forestall  a  danger  of  which  some  warn- 
ing actually  had  been  given  by  previous 
experience,  or  fairly  would  be  disclosed  by 
the  application  of  sound  judgment  to  an 
observation  of  general  climatic  conditions, 
prevailing  customs,  and  all  available 
sources  of  information  naturally  to  be  re- 
sorted to  by  a  reasonable  man.  Nugent  v. 
Smith,  L.  R.  1  C.  P.  Div.  423,  438,  45  L.  J. 
C.  P.  N.  S.  697,  34  L.  T.  N.  S.  827,  24 
Week.  Rep.  237,  3  Asp.  Mar.  L.  Cas.  198, 
1  Eng.  Rul.  Cas.  216;  Nichols  v.  Mars- 
land,  L.  R.  2  Exch.  Div.  1,  46  L.  J.  Exch. 
N.  S.  174,  35  L.  T.  N.  S.  725,  25  Week. 
Rep.  173,  1  Eng.  Rul.  Cas.  262;  Gray  v. 
Harris,  107  Mass.  492,  9  Am.  Rep.  61;  Cork 
V.  Blossom,  162  Mass.  330,  332,  26  L.RA. 
256,  44  Am.  St.  Rep.  362,  38  N.  E.  495. 

The  precise  point  to  be  determined  in  the 
cases  at  bar  is  whether  this  particular  tide 
was  of  such  extraordinary  height  that  the 
resulting  mischief  would  not  have  been 
guarded  against  by  the  prudence^  foresight, 
care,  and  skill  reasonably  to  have  been  ex- 
pected of  the  defendant  in  the  performance, 
of  its  duty  as  warehouseman. 


730 


MASSACHUSETTS  SUPREME  JUDICIAL  COURT. 


The  determination  must  rest  upon  a ' 
consideration  of  all  the  facts  which  the  de- 
fendant within  reason  might  have  been 
required  to  know  in  the  careful  conduct  of 
its  business  before  this  particular  tide.  It 
cannot  be  held  to  the  exercise  of  a  degree 
of  sagacity  which  a  reasonable  warehouse- 
man using  due  caution  for  the  preservation  ; 
of  goods  at  the  present  time  deposited  with 
him,  in  the  light  of  the  experience  gained 
from  that  tide,  now  would  put  forth,  but 
would  not  have  thought  of  practising  be- 
fore that  event.  The  legal  obligation  of 
the  defendant  was  to  use  the  ordinary  care 
of  the  man  of  common  prudence  in  keeping 
the  kind  of  goods  deposited  with  it,  in  view 
of  the  facts  accessible  to  and  likely  to  be 
considered  and  acted  upon  by  a  reasonable 
person  before  the  event  complained  of.  Wil- 
lett  V.  Rich,  142  Mass.  356,  66  Am.  Rep. 
684,  7  N.  E.  776;  Maynard  v.  Buck,  100 
Mass.  40,  47,  1  Am.  Neg.  Cas.  901;  Murray 
V.  International  S.  S.  Co.  170  Mass.  166,  64 
Am.  St.  Rep.  290,  48  N.  E.  1093.  This  is 
the  same  rule  put  in  equivalent  words  as 
a  requirement  to  exercise  the  care  of  "a 
reasonably  careful  owner  of  similar  goods" 
in  the  management  of  his  own  concerns, 
and  an  exoneration  from  liability  for  "loss 
or  injury  to  the  goods  which  could  not  have 
been  avoided  by  the  exercise  of  such  car^." 
The  warehouse  receipt  act,  pt.  2,  §  22  (Stat. 
1907,  chap.  582)  ;  Sullivan  v.  Scripture,  3 
Allen,  564,  565;  Maynard  v.  Buck,  100  Mass. 
40,  47,  1  Am.  Neg.  Cas.  901.  Stated 
broadly,  the  principles  of  law  respecting 
liability  for  damages  arising  from  high 
tides  are  no  different  from  those  which  gov- 
ern liability  flowing  from  different  natural 
phenomena  and  the  manifold  other  condi- 
tions constantly  presented  in  everyday  af- 
fairs. The  test  is  whether  the  due  care  of 
the  reasonable  man  under  all  the  circum- 
stances has  been  exercised. 

The  facts  in  the  cases  at  bar  must  be 
examined  to  determine  whether  as  matter 
of  law  it  could  have  been  found  that  the 
defendant  failed  in  the  performance  of  this 
duty. 

There  was  an  auditor's  finding  in  fav- 
or of  the  plaintiffs.  Unless  the  facts 
stated  in  the  report  were  not  sufficient  to 
support  the  conclusion,  or  were  so  incon- 
sistent in  themselves  as  to  neutralize  each 
other,  or  were  overcome  by  other  evidence, 
that  was  evidence  sufficient  to  warrant  a 
verdict  by  the  jury  in  favor  of  the  plain- 
tiffs. Fair  v.  Manhattan  Ins.  Co.  112  Mass. 
320,  331;  Newell  v.  Chesley,  122  Mass.  525; 
Fisher  v.  Doe,  204  Mass.  34,  90  N.  E.  592. 

Tlic  elemental  facts  were  not  very  much 
in  dispute  and  might  have  been  found  to 
be  as  follows:  This  tide  was  described  by 
witnesses  as  extraordinarily  high.  The 
L.R.A.1916D. 


height  reached  by  it  was  15.6  feet  above 
the  arbitrary  level  in  common  use  in  the 
neighborhood,  known  as  Boston  base,  which 
was  about  .64  feet  below  mean  low  tide. 
This  height  had  been  exceeded  slightly  by 
the  tide  of  1851,  which  destroyed  Minot's 
Ledge  Lighthouse.  There  were  also  tides 
higher  than  15  feet  in  1830  and  in  1847, 
and  on  seventeen  other  occasions  from  1850 
to  1905  the  tide  had  risen  to  14  feet  or 
more.  The  tide  in  question  was  3.86  feet 
above  its  predicted  height.  This  was  at* 
tributed  to  an  accompanying  severe  storm, 
low  barometer,  and  a  northeast  wind  of 
great  velocity.  None  of  these  three  fac- 
tors was  excessive,  and  not  infrequently 
had  been  equaled.  Within  the  twelve 
previous  years  the  tide  on  four  different 
occasions  had  risen  3  feet  or  more  above 
its  predicted  height,  and  one  tide  had 
exceeded  its  prediction  by  4.1  feet,  sur- 
passing in  this  respect  the  tide  in  question 
by  almost  2  inches.  An  increment  of  this 
magnitude  on  the  normal  or  predicted 
height  of  tides  appreciably  lower  than  that 
of  the  one  here  in  question  would  have 
brought  the  water  to  the  level. 

A  severe  storm,  known  as  the  Portland 
storm  because  a  steamer  of  that  name  vras 
lost,  occurred  in  1898.  Its  accompanying 
tide  rose  to  a  height  of  14.94  feet,  and 
water  then  entered  two  of  the  three  sheds 
of  the  defendant  which  were  wet  by  the 
1909  tide.  The  floors  of  those  sheds  were 
raised  thereafter,  but  subsequently  settled 
so  that,  although  some  parts  wiere  higher, 
there  were  places  in  each  of  the  sheds  as 
low  as  14.10  feet,  14.24  feet,  and  14.40 
fei^t  above  Boston  base,  on  December  26, 
1909.  These  levels  were  lower  than  the 
recorded  heights  of  several  other  tides. 

The  records  of  tide  heights  about  Boston 
harbor,  including  those  above  mentioned, 
were  available  at  the  city  engineer's  office, 
and  had  been  published  in  his  reports  for 
a  number  of  years,  and  reference  had  been 
made  to  them  in  other  public  records.  There 
were  several  civil  engineers  in  Boston  who 
had  made  special  study  of  the  subject  of 
tides,  and  were  prepared  to  and  did  advise 
numerous  persons  as  to  the  elevation  of 
structures  in  order  to  be  secure  from  dam- 
age by  tides. 

Considerable  testimony  was  introduced 
from  experts  on  tides  to  the  effect  that  the 
minimum  height  for  storage  of  wool,  in  the 
light  of  experience  and  knowledge  available 
before  the  date  in  question,  was  15.6  feet 
above  Boston  base.  The  practice  of  others 
engaged  in  the  same  business  as  to  the 
elevation  of  storerooms  was  evidence  com- 
petent to  be  considered  as  bearing  upon  the 
negligence  of  the  defendant.  Case  v.  Bos- 
ton &  L.  R.  Co.  14  Allen,  448;  Pitcher  v. 
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Old  Colony  Street  R.  Co.  196  Maes.  69, 
13  L.R.A.(N.S.)  481,  124  Am.  St.  Rep.  513, 
81  N.  £.  876,  12  Ann.  Gas.  886;  McCrea 
V.  Beverly  Gaa  &  Electric  Co.  216  Mass.  495, 
498,  104  N.  E.  365;  Canadian  Northern  R. 
Co.  ▼.  Senske,  120  C.  C.  A.  65,  72,  201  Fed. 
637.  Some  evidence  of  this  sort  showed 
elevations  higher  than  that  maintained  by 
the  defendant  in  its  sheds  where  tlie  plain- 
titFs'  wool  was  stored. 

It  is  apparent  from  what  has  been  said 
that  the  plaintiffs'  eases  did  not  rest  upon 
the  bald  fact  that  the  tide  which  caused 
the  damage  was  the  higliest  for  nearly 
sixty  years.  There  were  many  other  cir- 
cumstances bearing  upon  the  issue.  The 
subject  of  high  tides  was  one  to  which  the 
attention  both  of  experts  and  of  the  public 
had  been  directed  to  a  greater  or  less  ex- 
tent. The  partial  flooding  of  the  defend- 
ant's own  premises  in  1898  had  called  its 
notice  pointedly  to  the  dangers  Incident 
to  high  tides.  Reasonable  caution  might 
have  been  found  to  require  not  only  bare 
avoidance  of  known  precedents,  but  a  slight 
factor  of  safety  in  the  presence  of  such 
powerful  forces  as  tides.  The  defendant 
was  conducting  its  business  not  in  a  new 
and  untried  country,  where  there  must  be 
eomething  of  the  unknown  even  in  the  re- 
cent past,  but  in  one  of  the  oldest  and  most 
highly  commercialized  cities  of  the  conti- 
nent, where  records  appear  to  have  been 
kept  for  a  long  period  with  considerable 
accuracy  and  studied  with  care,  so  that  the 
teachings  of  experience  might  have  been 
found  to  have  been  available  to  the  ordi- 
narily prudent  business  man,  even  though 
himself  lacking  in  exact  knowledge.  The 
state  of  society,  the  customs  of  others,  and 
the  limits  of  reasonable  expense  sometimes 
may  be  decisive  elements  in  exonerating  a 
defendant  from  liability  for  damages  re- 
sulting from  unusual,  though  not  unprece- 
dented, storm  or  freshet,  cold  or  flood.  On 
these  grounds  perhaps  Cowles  v.  Pointer, 
26  Miss.  253,  and  Pearce  v.  The  Thomas 
Newton  (D.  C.)  41  Fed.  106,  may  be  dis- 
tinguished. The  defendant's  business  was 
not  of  a  nature  to  render  impracticable  the 
avoidance  of  damages  from  the  tides.  All 
that  appears  to  have  been  required  was  the 
elevation  of  the  floor  level  of  its  sheds  or 
some  degree  of  waterproofing.  The  im- 
probability of  the  occurrence  of  the  event 
is  not  the  sole  consideration,  but  the  feasi- 
bility of  preventing  injurious  results  flow- 
ing from  it  often  is  a  potent  factor  in  de- 
termining whether  there  is  liability.  Cor- 
mack  V.  New  York,  N.  H.  A  H.  R.  Co.  196 
N.  Y.  442,  24  L.R.A.(N.S.)  1209,  90  N.  E. 
56,  17  Ann.  Cas.  949;  Jones  v.  Minneapolis 
&  St.  L.  R.  Co.  91  Minn.  229,  103  Am.  St. 
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Rep.  507,  97  N.  W.  893,  15  Am.  Neg.  Rep. 
355,  and  like  cases,  are  instances  where 
human  diligence  and  sagacity  w^ere  power- 
less in  reason  to  avert  the  consequences  of 
the  operation  of  snow  or  storm  or  cold. 
But  they  are  distinguishable  from  the 
cases  at  bar. 

There  was  much  evidence  coming  both 
from  the  testimony  of  witnesses  and  from 
the  fair  inferences  from  other  facts  which 
tended  to  exonerate  the  defendant  from 
negligence.  But  we  are  of  opinion  on  the 
whole  that  its  weight  was  for  the  jury, 
and  that  it  could  not  have  been  ruled  as 
matter  of  law  that  there  was  nothing  upon 
which  to  rest  a  flnding  of  negligence  on  the 
part  of  the  defendant.  The  cases  are  very 
close  on  their  facts.  Verdicts  in  favor 
of  the  defendant  certainly  would  have  been 
warranted.  But  the  jury  hardly  could 
have  been  directed  that  there  was  no  evi- 
dence of  negligence  worthy  of  consideration. 
This  conclusion  is  supported  by  Nitro-Phos- 
phate  &  O.  Chemical  Manure  Co.  v.  London 
A  St.  K.  Docks  Co.  L.  R.  9  Ch.  Div.  503,  39 
L.  T.  N.  S.  433,  27  Week.  Rep.  267,  1  Eng. 
Rul.  Cas.  276;  Carney  v.  Caraquet  R.  Co. 
29  N.  B.  425;  and  Burt  v.  Victoria  Graving 
Dock  Co.  47  L.  T.  N.  S.  378;  Gulf  Red 
Cedar  Co.  v.  Walker,  132  Ala.  553,  31  So. 
374,  11  Am.  Neg.  Rep.  179.  See  also  Gleeson 
V.  Virginia  Midland  R.  Co.  140  U.  S.  436, 
36  L.  ed.  458,  11  Sup.  Ct.  Rep.  859;  Howe 
V.  Ashland  Lumber  Co.  110  Me.  14,  85  Atl. 
160;  Kansas  City  v.  King,  65  Kan.  64,  68 
Pac.  1093;  Ohio  &  M.  R.  Co.  v.  Ramey,  139 
111.  9,  32  Am.  St.  Rep.  176,  28  N.  E.  1087; 
Chicago,  P.  A  St.  L.  R.  Co.  v.  Renter,  223' 
111.  387,  79  N.  E.  166;  State  v.  Ousatonic 
Water  Co.  51  Conn.  137;  Willson  v.  Boise 
City,  20  Idaho,  133,  36  L.R.A.(N.S.)  1158, 
117  Pac.  115,  1  N.  C.  C.  A.  203;  New  Bruns- 
wick S.  B.  A  Canal  Transp.  Co.  v.  Tiers,  24 
N.  J.  L.  697,  714,  64  Am.  Dec.  394;  Gulf, 
C.  A  S.  F.  R.  Co.  v.  Pomeroy,  67  Tex.  498, 
501,  3  S.  W.  722;  Atkinson  v.  Chesapeake 
A  O.  R.  Co.  74  W.  Va.  5,  82  S.  E.  602; 
Kuhnis  v.  Lewis  River  Boom  A  Logging  Co. 
51  Wash.  196,  98  Pac.  655.  Reliance  is 
placed  by  the  defendant  on  The  C.  H. 
Northam  (D.  C.)  181  Fed.  986.  That,  how- 
ever, was  a  finding  as  matter  of  fact  by  a 
district  judge  upon  the  evidence  before  him, 
and  does  not  rest  upon  any  principle  of 
law  at  variance  with  the  conclusion  here 
reached. 

The  defendant  presented  several  requests 
for  instructions  in  different  forms,  to  the 
effect  that  if  the  plaintiffs  knew  where  their 
wool  wajB  being  stored,  and  continued  for 
a  series  of  years  without  objection  to  de- 
posit with  the  defendant,  they  consented  to 
the  particular  place  of  storage  and  assumed 
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the  risks  arising  therefrom.  These  requests 
rightly  were  refused.  The  acceptance  of  the 
wool  on  storage  for  hire  involved  the  obli- 
gation on  the  part  of  the  defendant  to  use 
due  care  for  its  safety  and  protection.  That 
w€U3  implied  from  the  relation  it  assumed  as 
warehouseman.  Mere  knowledge  and  ac- 
quiescence by  the  owner  as  to  the  place  of 
storage  are  not  enough  to  modify  that  con- 
tractual obligation.  Essential  elements  as 
to  the  care  required  by  the  contract  of  stor- 
age in  the  cases  at  bar  lie  outside  the  mere 
place  of  storage.  Nothing  as  to  waiver  of 
that  obligation  respecting  protection  of  the 
goods  from  the  danger  of  injury  from  tides 
was  tacitly  inferable  from  such  knowledge 
and  acquiescence  as  was  attributable  <m  the 
evidence  to  the  plaintiffs.  Conway  Bank  v. 
American  Exp.  Co.  8  Allen,  512;  Mooers  v. 
Larry,  15  Gray,  461;  Brabant  v.  King 
[1895]  A.  C.  632,  841,  64  L.  J.  C.  P.  N.  S. 
161,  11  Reports,  617,  72  L.  T.  N.  S.  785,  44 
Week.  Rep.  157;  Searle  v.  Laverick,  L.  R. 
9  Q.  B.  122,  43  L.  J.  Q.  B.  N.  S.  43,  80 
L.  T.  N.  S.  89,  22  Week.  Rep.  367.  The 
decisions  relied  on  by  the  defendant  upon 
this  point  are  distinguishable.  Knowles  v. 
Atlantic  &  St.  L.  R.  Co.  38  Me.  65,  61 
Am.  Dec.  234,  arose  out  of  gratuitous  bail- 
ment. Brown  v.  Hitchcock,  28  Vt.  462,  468, 
and  Parker  v.  Union  Ice  ft  Salt  Co.  69  Kan. 
626,  68  Am.  St.  Rep.  383,  64  Pac.  672,  rest 
upon  peculiar  facts  which  showed  such  In- 
timate familiarity  with  all  the  attendant 
conditions  or  personal  directions  touching 
the  storage  as  to  amount  to  a  waiver  of  the 
usual  terms  of  the  contract  of  bailment. 
No  such  circumstances  are  to  be  found  in 
the  cases  at  bar. 

The  plaintiffs  Hecht  and  others,  and 
Brown  and  others,  sold  certain  bags  of  wool 
stored  with  the  defendant,  before  Decem- 
ber 26,  1909,  and  received  full  payment 
therefor.  The  ruling  of  the  superior  court 
that  these  plaintiffs  could  not  recover  dam- 
ages for  injury  to  the  wool  thus  sold  was 
right.  The  liability  of  the  defendant  is  to 
be  determined  according  to  the  principles  of 
the  commcm  law,  for  the  bill  of  exceptions 
contains  no  reference  to  the  warehouse  re- 
ceipts act,  nor  to  the  kind  of  receipts,  if 
any,  issued  by  the  defendant.  It  simply  is 
stated  that  the  defendant  was  a  public 
warehouseman.  It  may  be  assumed  under 
all  the  circumstances  that  it  assented  to 
the  sale,  if  that  affects  favorably  its  liar 
bility.  The  title  to  this  wool  had  passed 
from  the  plaintiffs  to  their  customers. 
Each  bag  was  identified  by  definite  marks. 
The  wool,  therefore,  was  "specific  goods  in 
a  deliverable  state,"  and  under  the  sales 
act  (Stat.  1908,  chap.  237,  §  19,  rule  1) 
the  title  vested  in  the  purchaser  upon  the 
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making  of  the  contract  of  sole.  It  further 
is  provided  by  §  22  of  the  sales  act  that 
such  goods  are  at  the  buyer's  risk  whether 
delivery  has  been  made  or  not.  Thus,  the 
difficulties  as  to  change  of  possession  and 
assent  suggested  in  Hallgarten  v.  Oldham, 
136  Mass.  1,  9,  46  Am.  Rep.  443,  and  Sel- 
liger  V.  Kentucky,  213  U.  S.  200,  205,  53 
L.  ed.  761,  764,  29  Sup.  Ct.  Rep.  449,  are 
eliminated.  The  plaintiffs  do  not  contend 
that  they  had  suffered  loss  on  account  of 
these  bags,  but  they  ask  to  recover  dam- 
ages, and  to  hold  the  proceeds  as  trustees 
for  the  true  owners.  See  Boyden  v.  Hill, 
198  Mass.  477,  487,  85  N.  E.  413.  The 
owner  of  goods,  or  one  having  some  general 
or  special  interest  in  them,  commonly  is 
the  one  to  bring  action  for  damage  to 
them.  See  Commercial  Nat.  Bank  v.  Bemis, 
177  Mass.  96,  58  N.  £.  476.  Plainly  the 
plaintiffs  are  not  the  owners,  and  they  do 
not  contend  that  they  are.  They  seek  to 
maintain  these  actions  only  on  the  author- 
ity of  Blanchard  v.  Page,  8  Gray,  281,  and 
Finn  v.  Western  R.  Corp.  112  Mass.  524, 
17  Am.  Rep.  128.  These  have  been  recog- 
nized generally  as  leading  decisions,  and 
would  be  followed  implicitly  in  similar 
cases.  But  the  principles  there  declared  are 
not  applicable  to  the  facts  in  the  cases  at 
bar.  In  the  former  of  these  two  cases, 
the  shipper,  the  agent  for  an  undisclosed 
principal  who  was  not  the  consignee,  was 
permitted  to  recover  of  a  shipowner  for 
breach  of  the  contract  of  carriage.  In  the 
latter  case  the  consignor,  who  delivered 
goods  to  a  common  carrier,  was  permitted 
to  recover  damages  for  breach  of  the  con- 
tract of  carriage  in  the  absence  of  evi- 
dence to  the  effect  that  the  consignee  was 
the  owner  and  did  not  acquiesce  in  recov- 
ery of  the  full  value  of  the  goods  by  the 
consignor.  But  the  relation  between  a  de- 
positor of  goods  and  a  warehouseman,  the 
owner  and  agister,  and  generally  of  a  bailor 
and  bailee,  is  not  the  same  as  that  of  a 
shipper  and  common  carrier.  The  obliga- 
tion of  the  carrier  is  to  perform  its  contract 
for  transportation,  generally  set  forth  in  a 
bill  of  lading  to  which  the  consignor  is  a 
principal  party.  The  duty  of  the  bailee  is 
commonly  to  deliver  to  the  owner  when  he 
is  known,  in  instances  where  there  has  been 
transfer  of  title  during  bailment,  and  not 
to  the  depositor.  The  obligations  respec- 
tively resting  upon  the  parties  (apart  from 
statute)  are  not  in  kind  like  those  arising 
out  of  the  issuance  of  a  bill  of  lading  by  a 
common  carrier.  Krulder  v.  Ellison,  47 
N.  Y.  36,  7  Am.  Rep.  402;  Merchants*  De- 
spatch Co.v.  Smith.  76  III.  542;  Dawes  v. 
Peck,  8  T.  R.  330,  3  Esp.  12,  4  Revised  Rep. 
675.     The   relation   between   a   bailor  who 
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has  sold  tlie  goods  bailed,  and  the  purchajser, 
is  not  naturally  one  of  trust  and  confidence. 
They  are  at  arm's  length  as  to  each  other. 
Therefore  the  bailor  shows  no  right  to  re- 
cover the  value  of  the  goods  bailed  if  he 
has  parted  with  all  title. 

Let  the  entry  in  each  case  be — 
Defendant's  ^  exceptions  overruled. 
Plaintiffs'  exceptions  overruled. 


MASSACHUSETTS    SUPREMB    JUDI- 
CIAIi  COURT. 

JOHN  HERBERT,  Exr.,  etc.,  of  Adeline  L. 
Nickerson,  Deceased, 

V. 

MALVINA  J.  SIMSON  et  al. 

(220  Mass.  480,  108  N.  E.  65.) 

Gift  —  delivery  of  certificate  of  stoclc. 

A  valid  gift  so  as  to  pass  the  equitable 
title  is  effected  by  the  delivery  and  accept- 
ance of  a  certificate  of  stock  in  a  corpora- 
tion with  intent  to  pass  title,  but  without 
any  written  assignment  or  indorsement,  al- 
though the  certincate  is  made  transferable 
only  on  the  books  of  the  corporation. 

(March  8,  1915.) 


RESERVATION  by  the  Supreme  Judicial 
Court  for  Middlesex  County  for  con- 
sideration of  the  full  court  of  a  question 
arising  upon  appeal  by  respondent  from  a 
decree  of  the  Probate  Court  on  petition  by 
the  executor  of  Adeline  L.  Nickerson,  de- 
ceased, for  instructions  as  to  the  disposi- 
tion to  be  made  by  him  of  a  certificate  for 
corporate  stock  held  by  him  as  executor,  and 
claimed  by  respondent  as  an  alleged  gift 
from  the  testatrix.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Robert  W.  Nason  and  Thomas 
W.  Proctor,  for  respondent  Simson : 

An  effectual  gift  of  the  stock  was  made 
by  testatrix  to  respondent.  There  were 
present  all  the  essential  elements  of  a  gift. 

Field  V.  Pierce,  102  Mass.  263,  3  Mor. 
Min.  Rep.  535;  Hutchins  v.  State  Bank,  12 
Met.  421;  Spaulding  v.  Paine,  81  Ky.  416; 
First  Nat.  Bank  v.  Holland,  99  Va.  495,  55 
L.R.A.  155,  86  Am.  St.  Rep.  898,  39  S.  E. 
126;  Allen-West  Commission  Co.  v.  Grum- 
bles, 63  C.  C.  A.  401,  129  Fed.  287;  Com. 
V.  Crompton,  137  Pa.  138,  20  Atl.  417; 
Brigham  v.  Mead,  10  Allen,  245;  Grover  v. 
Grover,  24  Pick.  261,  35  Am.  Dec.  319;  Ses- 
sions v.  Moseley,  4  Cush.  87;  Rookwood  v. 
Brown,  1  Gray^  261;  Bates  v.  Kempton,  7 


Note.  —  Gifts:  delivery  of  certificate  of 
stocTc  without  indorsement  or  trans^ 
fer  on  boolcs. 

This  note  is  supplemental  to  the  note  to 
French  ▼.  White,  2  L.R.A.(N.S.)  806  (so 
far  as  gifts  axe  concerned) ,  where  the  earlier 
cases  are  collected. 

For  necessity  of  actual  delivery  of  cer- 
tificate to  complete  gift  of  shares  of  stock, 
see  note  to  Dewey  v.  Barnhouse,  29  L.R.A. 
(N.S.)    166. 

As  may  be  seen  by  the  earlier  note,  the 
court  in  Herbert  v.  Simson,  in  sustaining 
a  gift  of  a  delivered  certificate  of  stock 
without  formal  assignment  or  transfer,  fol- 
lows the  general  rule,  and  this  rule  is  also 
sustained  by  other  recent  cases. 

Thus,  where  a  father  handed  certificates 
of  stock  to  his  son  with  a  statement  that  the 
son  was  to  have  them  on  a  condition  imposed 
that  after  the  father's  death  the  son  should 
pay  certain  sums  to  two  certain  grandchild- 
ren of  the  father  (not  his  own  children), 
it  was  held  that  this  was  a  completed  gift 
and  the  title  vested  in  the  son.  Smith  v. 
Meeker,  163  Iowa,.  656,  133  N.  W.  1058, 
where  the  donor  died  about  a  year  after  the 
gift,  and  it  does  not  appear  that  it  was  other 
than  a  gift  inter  vivos. 

In  Grimes  v.  Barndollar,  —  Colo.  — ,  148 
Pac.  266,  it  was  considered  that  a  good  gift 
inter  vivos  was  effected  by  the  delivery  of 
unindorsed  certificates  of  stock,  but  the  par- 
ties beneficially  interested  in  the  residuary 
estate  had  agreed  that  the  donee  should  have 
the  stock 

In  Talbot  ▼.  Talbot,  32  R.  I.  72,  78  Atl. 
L.R.A.1915D. 


635,  Ann.  Cas.  1912C,  1221,  the  court,  in 
holding  that  a  delivery  of  an  unindorsed 
certificate  of  stock  with  a  separate  deed  of 
assignment  to  one  of  several  trustees,  the 
deed  not  identifying  the  particular  certifi- 
cate, was  a  valid  gift  utter  vivos  in  f^nesentiy 
said:  "We  are  of  the  opinion  that  the 
principle  .  .  .  that  the  delivery  of  the 
instrument  which  is  the  evidence  represent- 
ing a  chose  in  action  constitutes  a  valid 
gift  should  be  applied  to  the  delivery  of  a 
certificate  of  stock.  Although  the  question 
has  not  heretofore  been  determined  in  Rhode 
Island,  the  decisions  in  other  jurisdictions  of 
this  country  are  almost  unanimous  in  hold- 
ing that  such  delivery,  either  with  or  with- 
out written  assignment  or  indorsement,  and 
without  r^istration  on  the  books  of  the  cor- 
poration as  required  by  its  by-laws  and  cer- 
tificates, constitutes  a  valid  gift, — whether' 
it  be  to  trustees  or  directly  to  the  beneficia- 
ries, and  whether  it  be  inter  vivos  or  mortis 
causa." 

In  Apache  State  Bank  y.  Daniels,  32  Okla. 
121,  40  L.R.A.(N.S.)  901,  121  Pac.  237,  Ann. 
Cas.  1914A,  520,  where  a  gift  causa  mortis 
was  defeated  on  the  ground  that  there  had 
been  no  delivery,  it  seems  to  be  suggested  by 
the  opinion  that  the  certificate  was  unin- 
dorsed, and  there  is  possibly  an  implication 
that  if  there  had  been  a  delivery  the  gift 
would  have  been  good. 

And  perhaps  there  is  a  similar  implica- 
tion in  Sullivan  v.  Hess,  241  Pa.  407,  88  Atl. 
644,  where  a  man,  several  years  before  his 
death,  handed  his  sister  certificates  of  stock 
in  his  name  without  any  written  assignment 
or  transfer,  and  he  continued  to  collect  the 
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Gray,  382;  Pierce  v.  Boston  Five  Cents 
Sav.  Bank,  129  Mass.  425,  37  Am.  Rep.  371 ; 
Westerlo  v.  De  Witt,  36  N.  Y.  340,  93  Am. 
Dec.  617;  Snellgrove  v.  Bailey,  3  Atk.  214; 
McGlynn  v.  Curry,  82  App.  Div.  431,  81 
N.  Y.  Supp.  855;  Campbell  v.  New  England 
Mut.  L.  Ins.  Co.  98  Mass.  381;  Stevens  v. 
Palmer,  15  Gray,  505. 

The  gift  was  valid  on  authority  and  on 
principle. 

Brown  v.  Crafts,  98  Me.  40,  56  AtL  213; 
Reed  v.  Copeland,  50  Conn.  472,  47  Am. 
Rep.  663;  Talbot  v.  Talbot,  32  R.  I.  72,  78 
Atl.  535,  Ann.  Cas.  1912C,  1221;  Elazo  v. 
Cochrane,  71  N.  H.  585,  53  Atl.  1026;  Bond 
v.  Bean,  72  N.  H.  444,  101  Am.  St.  Rep. 
886,  57  Atl.  340;  vVatsor,  v.  Watson,  69 
Vt.  243,  39  Atl.  201;  Walsh  v.  Sexton,  55 
Barb.  251;  Allerton  v.  Lang,  10  Bosw.  362; 
Com.  v.  Crompton,  137  Pa.  138,  20  Atl. 
417;  Denunzio  v.  Scholtz,  117  Ky.  182,  77 
S.  W.  715,  4  Ann.  Cas.  529;  First  Nat. 
Bank  v.  Holland,  99  Va.  495,  55  L.R.A.  155, 
86  Am.  St.  Rep.  898,  39  S.  E.  126;  Leyson 
v.  Davis,  17  Mont.  220,  31  L.R,A.  429,  42 
Pac.  775;  Smith  v.  Meeker,  153  Iowa,  655, 
133  X.  W.  1058;  Morse  v.  Meston,  152  Mass. 
5,  24  N.  E.  916;  Bone  v.  Holmes,  195  Mass. 
495,  81  N.  E.  290. 

Mr.  Harold  W.  Orcutt  for  respondents 
Fielding  et  al. 


De  Courcy,  J.,  delivered  the  opinion  of 
the  court: 

It  is  settled  by  the  finding  of  the  single 
justice  that  on  the  5th  day  of  December, 
1908,  for  the  reasons  set  forth  in  the  reser- 
vation, Mrs.  Nickerson  undertook  to  make 
a  gift  to  Mrs.  Simson  of  ten  shares  to  the 
preferred  stock  of  the  American  Agricultur- 
al Chemical  Company;  that  pursuant  there- 
to she  delivered  the  unindorsed  certificate 
for  the  shares  to  Mrs.   Simson,   who  then 


accepted  it  on  the  terms  on  which  it 
had  been  delivered  to  her.  Thereafter 
it  was  kept  by  Mrs.  Simson  in  her  trunk 
in  her  own  room.  The  question  before  us 
is  whether  the  alleged  gift  was  incomplete, 
and  therefore  ineffectual,  because  of  the 
failure  on  Mrs.  Nickerson's  part  to  assign 
the  certificate  by  signing  the  form  on  the 
back  thereof,  or  by  executing  some  other 
written  instrument. 

The  charter  and  by-laws  of  the  corpora- 
tion contain  no  provision  concerning  the 
transfer  of  certificates  of  shares;  and  no 
statute  of  the  state  of  its  incorporation  has 
been  called  to  our  attention  that  affects  the 
question.  No  rights  of  creditors  or  other 
third  parties  are  involved,  but  only  those 
of  donor  and  donee.  It  should  be  added 
that  Stat.  1910,  chap.  171,  §  9,  which  pro- 
vides for  such  a  case  as  this,  was  passed 
after  the  gift  in  controversy. 

The  failure  of  Mrs.  Nickerson  to  indorse 
the  share  certificate  was  important  evidence 
bearing  on  the  intention  with  which  the  de- 
livery was  made;  but  it  is  settled  by  the 
finding  of  the  single  justice  that  she  did  in 
fact  intend  to  make  a  completed  gift,  and 
irrevocably  to  renounce  dominion  and  con- 
trol of  the  stock,  and  that  Mrs.  Simson  ac- 
cepted it  as  her  own  property.  Neverthe- 
less, without  the  written  assignment  Mrs. 
Simson  did  not  acquire  the  legal  title  to 
the  shares, — the  ownership  in  the  sense 
that  no  further  act  was  required  to  per- 
fect her  right.  Fisher  v.  Essex  Bank,  5 
Gray,  373;  Stone  v.  Hackett,  12  Gray,  227; 
note  to  Milroy  v.  Lord,  1  Ames,  Cases  on 
Trusts,  149.  What  she  did  acquire  was,  as 
between  herself  and  the  donor,  the  equi- 
table title  to  the  shares  and  some  legal  as 
well  as  equitable  righte.  The  gift  was 
complete,  and  not  inchoate;  and  a  court 
of  equity  has  jurisdiction  to  compel  a 
formal  assignment  by  the  executor  of  the 


dividends  thereon  until  his  death,  and  it 
was  held  that  the  facts  were  consistent  with 
a  finding  that  he  delivered  the  stock  to  her 
for  safe-keeping,  against  her  claim  that  it 
was  given  to  her  to  be  held  in  trust  for  the 
benefit  of  her  children  and  the  children  of 
her  sister. 

It  may  be  noted  that  it  has  been  held 
that  a  delivery  of  a  certificate  without  the 
transfer  tax  stamps  is  insuflicient  to  effect 
a  gift.  Thus,  in  Re  Raleigh,  76  Misc.  55, 
134  N.  Y.  Supp.  684,  where  it  does  not  ap- 
pear whether  the  certificate  was  indorsed  or 
not,  it  was  held  that  there  could  be  no  valid 
gift  of  a  certificate  of  stock  which  did  not 
bear  the  tax  transfer  stamp  when  delivered 
by  the  donor  to  the  donee,  if  the  question 
was  properly  pleaded,  although  the  donor  de- 
livered the  certificate  to  the  donee  a  day  or 
two  before  his  death,  when  stricken  with  a 
fatal  illness.  The  statute  provided  that  "no 
transfer  of  stock  ...  on  which  a  tax  is 
L.R.A.1915D. 


imposed  by  this  article,  and  which  tax  is 
not  paid  at  the  time  of  such  transfer,  shall 
be  made  the  basis  of  an  action  or  legal  pro- 
ceedings, nor  shall  proof  thereof  be  offered 
or  received  in  evidence  in  any  court  in  this 
state." 

In  view  of  the  decision  in  Matthews  v. 
Hoatland,  48  N.  J.  Eq.  455,  21  Atl.  1054, 
cited  in  Herbert  v.  Simson,  and  discussed 
in  the  earlier  note,  holding,  that  a  valid 
gift  inter  vivos  of  a  certificate  of  stock  could 
not  be  made  by  its  delivery  without  formal 
transfer  or  assignment,  it  may  be  noted  that 
in  Farrell  v.  Passaic  Water  Co.  82  N.  J.  Eq. 
97,  88  Atl.  627,  it  was  held  that  there  was 
a  good  gift  inter  vivos  of  a  delivered  cor- 
porate coupon  bond,  registered  as  to  prin- 
cipal, without  written  assignment  or  trans- 
fer on  the  books  of  the  company,  followed  bv 
many  years  of  collection  of  interest  bv  the 
donee.  b    B.*B. 


HERBERT  t.  SIMSON. 
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donor,  and  a  transfer  on  the  books  of  the 
corporation. 

Uhe  general  rule  is  now  well  estab- 
lished that  choses  in  action,  of  which 
the  legal  or  equitable  title  can  pass  by  de- 
livery, may  be  the  subject  of  a  valid  gift. 
And  the  delivery  of  the  chose  in  action, 
without  formal  indorsement  or  assignment, 
is  sufficient  to  effectuate  the  gift  where  it 
is  the  intent  and  purpose  of  the  donor  to 
transfer  the  ownership  at  once.  The  prin- 
ciple has  been  applied  by  this  court  to  the 
gift  of  a  promissory  note  payable  to  the 
order  of  the  donor,  and  not  indorsed.  Grover 
V.  Grover,  24  Pick.  261,  35  Am.  Dec.  319. 
It  was  held  in  Pierce  v.  Boston  Five  Cents 
Sav.  Bank,  129  Mass.  425,  37  Am.  Hep. 
371,  that  the  delivery  of  a  savings  bank 
book  (which  is  analogous  to  a  stock  cer- 
tificate in  many  respects),  without  a  writ- 
ten assignment  or  order,  was  sufficient  to 
constitute  a  valid  gift.  A  share  of  capital 
stock  is  property  of  a  peculiar  kind.  Ac- 
curately speaking,  it  does  not  consist  in  an 
interest  either  legal  or  equitable  in  the 
property  of  the  company.  It  is  personalty, 
although  the  corporation  may  own  real 
estate.  If  not  a  chose  in  action  it  is  in  the 
nature  of  a  chose  in  action.  The  share  cer- 
tificate is  evidence  of  title,  and  for  some 
purposes  may  possess  some  of  the  incidents 
of  property.  While  not  negotiable,  shares 
are  freely  assignable,  and  in  this  respect 
resemble  negotiable  choses  in  action  and 
tangible  property,  rather  than  other  non- 
negotiable  choses  in  action.  As  was  said 
by  Hugg,  Ch.  J.,  in  Kennedy  v.  Hodges,  215 
Mass.  112,  115,  102  N.  E.  432,  434:  "Mod- 
em commercial  usage  treats  certificate^  of 
stock  as  possessing  some  of  the  attributes 
of  property.  They  are  generally  bought 
and  sold  and  pass  by  delivery  when  prop- 
erly indorsed  like  ordinary  chattels.'' 

There  is  nothing  in  the  nature  of  a  share 
of  stock  to  prevent  the  passing  of  the  equi- 
table title  to  the  share,  as  between  the 
donor  and  donee,  by  the  delivery  of  the 
share  certificate,  where  such  is  the  manifest 
intent  of  the  parties. 

The  question  now  before  us  has  not  been 
decided  in  this  commonwealth,  although  it 
arose  in  Morse  ▼.  Meston,  162  Mass.  5,  24 
X.  £.  916.  But  in  the  large  majority  of 
eases  where  it  has  arisen  in  other  juris- 
dictions in  this  country,  it  has  been  de- 
cided that  the  delivery  of  the  share  certifi- 
cate, with  the  intention  of  passing  title  to 
the  donee  at  the  time,  but  without  formal 
assignment,  will  constitute  a  valid  gift. 
Brown  v.  Crafts,  98  Me.  40,  44,  66  Atl.  213; 
Bond  V.  Bean,  72  N.  H.  444,  101  Am.  St. 
Rep.  686,  57  Atl.  340;  Reed  v.  Copeland, 
60  Conn.  472,  47  Am.  Rep.  663;  Walsh  v. 
Sexton,  55  Barb.  251;  Gilkinson  v.  Third 
LJLA.1915D. 


Ave.  R.  Co.  47  App.  Div.  472,  63  N.  Y.  Supp. 
792;  Com.  v.  Crompton,  137  Pa.  138,  20 
Atl.  417;  First  Nat.  Bank  v.  Holland,  99 
Va.  495,  55  L.R.A.  155,  86  Am.  St.  Rep.  898, 
39  S.  E.  126;  Smith  v.  Meeker,  153  Iowa, 
655,  133  N.  W.  1058;  Leyson  v.  Davis,  17 
Mont.  220,  31  L.R.A.  429,  42  Pac.  775,  Id. 
170  U.  S.  36,  42  L.  ed.  939,  18  Sup.  Ct.  Rep. 
500.  And  see  Burnsville  Turnp.  Co.  v. 
Stat«,  119  Ind.  382,  385,  3  L.R.A.  265,  20 
X.  E.  421;  Ridden  v.  Thrall,  125  N.  Y.  572, 
11  L.R.A.  684,  21  Am.  St.  Rep.  758,  26  N. 
E.  627;  Talbot  v.  Talbot,  32  R.  L  72,  78 
Atl.  536,  Ann.  Ca«.  1912C,  1221;  Watson 
V.  Wateon,  69  Vt.  243,  39  Atl.  203 .  Contra, 
Matthews  v.  Hoagland,  48  N.  J.  £q.  455,  21 
Atl.  1054;  Baltimore  Retort  &  Fire  Brick 
Co.  V.  Mali,  65  Md.  93,  57  Am.  Rep.  304,  3 
Atl.  286. 

The  injustice  of  a  contrary  conclusion  is 
well  expressed  by  Dean  Ames  in  his  note 
to  Milroy  v.  Lord,  ubi  supra  (page  156) : 
"Even  in  jurisdictions  where  the  gift  is  in- 
effectual unless  the  shares  or  deposits  are 
transferred  on  the  books  of  the  company  or 

savings  bank,  the  donor  would  not  be  al- 
lowed to  recover  the  certilicate  or  bank  book 
after  he  had  once  delivered  them  with  the 
intention  of  vesting  them  in  the  donee. 
.  .  .  We  should  have,  then,  this  extraor- 
dinary condition  of  things:  the-  donee  un- 
able to  transfer  the  shares  or  collect  the 
deposit,  because  the  gift  is  not  deemed 
complete;  the  donor  equally  helpless,  because 
he  cannot  produce  the  certificate  or  bank 
book;  the  company  or  bank,  on  the  other 
hand,  in  a  position  capriciously  to  recog- 
nize the  donor  or  the  donee  as  domlnus  of 
the  claim,  or  indeed,  unless  they  come  to 
some  compromise,  to  refuse  with  safety  to 
recognize  either." 

We  are  of  opinion  that  the  delivery  by 
Mrs.  Nickerson  to  the  respondent  of  the 
share  certificate  and  its  acceptance  by  the 
latter  constituted  a  valid  gift,  and  vested 
in  the  dotaee  the  equitable  title  to  the  prop- 
erty. The  provision  printed  on  the  certifi- 
cate, that  the  shares  are  '^transferable  only 
on  the  books  of  the  company,"  affects  the 
shareholder's  relation  to  the  corporation 
only,  and  not  her  relation  to  a  third  party 
who  has  become  equitably  possessed  of  the 
stock.  See  cases  cited  in  Talbot  v.  Talbot, 
Ann.  Cas.  19120,  1235,  note. 

The  decree  of  the  Probate  Court  is  re- 
versed, and  a  decree  is  to  be  entered  in- 
structing the  executor  that  the  certificate 
for  ten  shares  of  the  preferred  stock  of  the 
American  Agricultural  Chemical  Company 
is  the  property  of  the  respondent  Malvina 
J.  Simson,  and  directing  him  to  assign  the 
same  to  her. 
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MICHIGAN    SUPREBfE    COURT. 

GEORGE   W.   BENHAM 

V. 

FARMERS'  MUTUAL  FIRE  INSURANCE 
COMPANY,  Plflf.  in  Err. 

(165  Mich.  406,  131  N.  W.  87.) 

Insurance  —  divisible  policy  —  increase 
of  risk  —  partial  recovery. 

A  policy  insuring  for  a  single  premium 
specined  sums  on  the  dwellings  on  a  farm 
and  its  barns,  sheds,  furniture,  products, 
equipment  on  the  premises,  and  live  stock 
anywhere  in  certain  specified  counties,  is 
divisible,  and  the  insurance  on  the  per- 
sonalty is  not  avoided  by  breach  of  warranty 
as  to  condition  of  chimneys  on  the  dwellings 
and  the  placing  of  an  encumbrance  on  the 
realty  without  authority,  except  so  far  as 
it  is  contained  in  the  buildings  as  to  which 
the  risk  is  increased. 

(Hooker  and  McAlvay,  J  J.,  dissent.) 

(May  8,   1911.) 

i?RROR  to  the  Circuit  Court  for  Grand 
J  Traverse  County  to  review  a  judgment 
permitting  a  partial  recovery  on  a  fire  in- 
surance policy  alleged  to  be  void  for  breach 
of  warranties.     Affirmed  on  condition. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Halstead  &  Ualstead  and  Parm 
C.  Gilbert  for  appellant. 

Messrs.  Pailthorp  &  Uackney  for  ap- 
pellee. 

Blair,  J.,  delivered  the  opinion  of  the 
court : 

This  is  an  action  upon  an  insurance  policy 
insuring  plaintiff  ''against  loss  or  damage 
by  fire  or  lightning  on  the  following  de- 
scribed property,  situate  on  section  32,  in 
the  township  of  Springvale,  county  of  Em- 
met, and  state  of  Michigan: 

On  log  dwelling  No.  1  $    100 

On     household     furniture,     bedding, 
wearing    apparel,     and    provisions 

therein    210 

0*1  frame  dwelling  No.  2    60 

On  frame  barn  and  log  barns  No.  1 

$500,  No.  2,  $100,  No.  3,  $100 700 

On  hay,  grains,  wool,  and  farm  prod- 
ucts, while  in  said  barns  or  on  said' 

premises    400 

On    live    stock,    carriages,    harnesses, 
and  farm  tools,  \vhile  in  said  barns 

or  on  said  premises  1,500 

Pigpen    70 

On    cow    shed    60 


Total     $3,100 

Note.  —  For  divisibility  of  insurance,  see 
note  to  Joffe  v.  Niagara  F.  Ins.  Co.  61  L.R.A. 
(N.S.)   1047.    See  later  case,  Fisher  v.  Sun 
F.  Ins.  Co.  L.R.A.  1915C,  619. 
L.R.A.1915D. 


"Live  stock  insured  against  loss  or  dam- 
age by  fire  or  lightning  anywhere  in  Charle- 
voix, Emmet,  and  Cheboygan  counties. 

''The  said  company  agrees  that  it  shall  be 
held  responsible,  to  make  good  and  satisfy 
the  assured,  his  heirs,  executors,  adminis- 
trators, or  assigns,  all  loss  or  damage'  by  fire 
and  lightning  to  the  property  hereby  in- 
sured, as  specified  in  articles  4  and  13  of  the 
charter  of  this  company;  provided,  this  in- 
surance is  equal  to  that  amount.  Provided 
also,  this  insurance  shall  not  be  liable  for 
any  loss  or  damage  occasioned  by  the  viola- 
tion of  any  of  the  requirements  as  ex- 
pressed, either  in  the  application  for  insur- 
ance, the  charter,  by-laws,  or  rules  and 
regulations  of  this  company;  and  it  is  fur- 
ther mutually  agreed  that  in  case  the  build- 
ings hereby  insured  shall  be  used  for  other 
purposes  than  stated  in  the  application  for 
insurance,  without  the  written  consent  of 
this  company,  whereby  the  risk  is  increased 
and  rendered  more  hazardous,  then  this  in- 
surance shall  not  be  liable  for  any  loss  or 
damage  that  may  occur  in  consequence  of 
such  use. 

"And  it  is  hereby  declared  and  mutual- 
ly agreed  between  the  assured  and  this  com- 
pany, that  this  policy  of  insurance  is  made 
and  accepted  with  special  reference  to  the 
application  for  insurance,  and  all  the  con- 
ditions therein  stated;  the  charter  and  by- 
laws of  this  company,  or  aa  may  be  amended 
hereafter,  or  as  amended  since  the  applica- 
tion for  insurance  was  first  taken,  and  all 
the  conditions  hereto  or  thereto  annexed  and 
appended,  which  form  a  part  of  this  agree- 
ment, and  are  to  be  resorted  to  in  order  to 
settle  and  explain  the  rights  and  obligations 
of  the  assured  and  of  this  company,  in  all 
cases  not  herein  specifically  provided  for." 

By  the  terms  of  the  application,  such  in- 
surance was  expressly  made  "subject  to 
the  condition  of  the  charter,  by-laws,  and 
policies  on  the  property  specially  described 
in  this  application  and  schedule.'*  In 
the  application,  among  other  questions 
and  answers,  there  appears  the  following: 
"Q.  Are  your  chimneys  all  secure?  A. 
Yes."  Article  4  of  defendant's  charter  pro- 
vides, among  other  things:  "No  dwelling 
shall  be  insured  unless  provided  with  suit- 
able brick  or  tile  chimneys."  In  by-law  No. 
8  the  following  appears:  "This  company 
may  insure  all  farm  buildings  without 
special  reference  to  the  distance  of  each  to 
the  other,  provided  all  buildings  in  which 
fire  is  used  shall  be  provided  with  good  and 
safe  tile  and  brick  chimneys,"  etc-  The 
policy  of  insurance  contains  the  following 
clause:  "And  it  is  hereby  declared  and  mu- 
tually agreed  between  the  assured  and  this 
company  that  this  policy  of   insurance  is 
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made  and  accepted  with   speciftl  reference « the  real    property,  we  need    only  consider 


to  the  application  for  insurance,  and  all 
conditions  therein  stated/'  etc.  The  by- 
laws also  provide:  "All  applicants  for  in- 
surance shall  state  the  amount  ■  of  encum- 
brance on  the  premises  whereon  the  prop- 
erty to  be  insured  is  situated.  .  .  . 
Should  additional  encumbrance  be  placed  on 
said  premises  without  the  written  consent  of 
the  secretary,  such  policy  shall  be  void,  and 
the  company  will  not  be  liable  for  any  loss 
under  them,"  etc 

Plaintiff  testified  t 

Q.  What  kind  of  chimneys  were  actually 
on  the  buildings  that  were  burned? 

A.  They  were  mossbaxdc  chimneys. 

Q.  A  stopepipe  running  up  through  the 
holer 

A.  Yes,  sir;  protected  by  iron* 


Plaintiff  also  admitted  that  he  placed  $1,- 
500  encumbrance  on  the  real  estate,  ''on 
the  premises  where  the  property  insured  was 
located,"  without  the  knowledge  of  the  com- 
pany. The  total  insurance  was  $3^00.  The 
premium  was  all  paid  as  one  sum,  not  di- 
vided as  to  real  estate  and  personal,  nor 
in  any  other  way.  Plaintiff's  declaration 
was  upon  the  common  counts,  and  specially 
upon  the  policy  of  insurance,  and  treats 
the  policy  as  an  entirety,  claims  damages 
$3,100,  being  in  full  of  the  face  of  the 
policy.  Plaintiff  filed  a  bill  of  particulars 
stating  that  he  sued  'Ho  recover  the  value 
of  all  property  described  in  the  several 
counts  of  declaration,"  etc.  Defendant's 
plea  gave  special  notice  of  the  want  of  chim- 
neys on  the  dwellings  and  of  the  placing  of 
encumbrance  on  the  premises,  contrary  to 
the  by-laws,  application,  and  charter.  In 
the  trial  court  the  defendant  contended  that 
there  could  be  no  recovery;  that  the  policy 
was  void.  The  court  allowed  plaintiff  to  re- 
cover for  personal  property,  including  that 
in  log  dwelling  No.  1,  but  held  the  policy 
void  as  to  real  estate  by  reason  of  the  en- 
cumbrance placed  on  the  premises  by  plain- 
tiff. In  other  words,  the  policy  was  held 
to  be  divisible,  void  in  part,  and  valid  as 
to  other  property.  The  burning  of  the  prop- 
erty insured  was  caused  by  the  spreading  of 
forest  fires  to  plaintiff's  premises. 

Defendant  has  brought  the  record  to  this 
court  for  review  upon  writ  of  error,  chal- 
lenging our  attention  to  the  following  ques- 
tions: "(ay  What  is  the  effect  upon  this 
insurance  of  the  misstatements  contained  in 
the  application  as  to  chimneys  and  encum- 
brance 7  (b)  Was  the  entire  policy  rendered 
void  by  the  assured  placing  encumbrance 
upon  the  premises  unknown  to  defoidant 
company  7" 

Since  the  court  held  the  policy  void  as  to 
L.ILA.1915D.  47 


whether  the  contract  was  divisible.  Was 
the  contract  divisible?  We  are  of  the  opin- 
ion that  it  was.  The  author  of  Briefs  on 
the  Law  of  Insurance,  at  the  close  of  his 
examination  of  the  subject,  states  his  con- 
clusion as  follows:  ''Though  in  some  juris- 
dictions the  fact  that  the  consideration  for 
the  policy  is  entire  has  led  the  courts  to 
declare  the  contrast  entire,  an  examination 
of  the  cases  justifies  the  statement  that  the 
rule  established  by  the  weight  of  authority 
is  that,  if  the  policy  covers  separate  classes 
or  items  of  property^  separately  valued  and 
insured  for  separate  amounts,  the  contract 
is  divisible,  and  a  breach  of  warranty  or 
condition  which  affects  only  one  of  the 
classes  or  items  covered  will  not  avoid  the 
insurance  on  the  other  classes  or  items.  The 
fact  that  the  policy  contains  a  declaration 
that  the  entire  policy  shall  be  void  on  a 
breach  of  condition  does  not  change  the 
rule.  Reason  and  justice  require,  however, 
that  the  rule  should  be  modified  when  the 
various  classes  of  property  are  so  situated 
in  respect  to  each  other  that  the  risk  is 
substantially  the  same  on  all,  and  in  such 
case  a  breach  of  condition  or  warranty 
which  increases  the  risk  on  one  class  or 
item  of  the  property  insured  should  forfeit 
the  whole  insurance."  2  Cooley,  Briefs  on 
Ins.  1925.  See  also  19  Cyc.  674.  Merrill  v. 
Agricultural  Ins.  Go.  73  N.  Y.  452,  29  Am. 
Rep.  184,  is  very  similar  on  its  x..cts  to  the 
case  before  us,  and  supports  the  ruling  of 
the  circuit  judge.  The  case  of  JSlnt^  Ins. 
Co.  V.  Resh,  44  Mich.  55,  38  Am.  Rep,  228, 
6  N.  W.  114,  does  not  conflict  with  our 
conclusion.  Tlie  facts  of  that  case  bring  it 
within  the  modification  proposed  by  Mr. 
Cooley. 

In  the  present  case  it  was  not  contem- 
plated that  the  property  should  remain 
within  the  buildings  insured  except  as  to 
the  household  furniture,  etc.,  in  log  dwell- 
ing No.  1.  The  other  personal  property 
was  insured  anywhere  on  the  premises,  and 
the  live  stock  "anywhere  in  Charlevoix, 
Emmet,  and  Cheboygan  counties."  It  was 
error,  however,  to  authorize  the  inclusion 
of  the  personal  property  in  log  dwelling  No^ 
1  in  the  verdict,  and  for  this  error  the 
judgment  must  be  reversed,  unless  the 
plaintiff  shall  remit  the  amount  thereof 
within  thirty  days,  in  which  event  the  judg- 
ment will  be  affirmed  for  the  remainder. 

Ostrander,  Ch.  J.,  and  Moore,  Brooke, 
and  Stone,  JJ.,  concur  with  Blair,  J. 

Hooker,  J.,  dissenting: 
I  am  of  the  opinion  that  the  plaintiff's 
breach  of  warranty  is  fatal  to  his  case.    2 
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Comp.  Laws,  §  6180,  does  not  relieye  him, 
if  it  can  be  said  to  be  applicable  to  a  breach 
of  warranty  in  any  case  (see  Sbelden  v. 
Michigan  Millers'  Mut.  F.  Ins.  Co.  124  Mich. 
303,  82  N.  W.  1068),  for  the  reason  that 
the  fire  occurred  daring  the  continuance  of 
the  defective  condition.  This  statute  has 
been  held  not  to  relieve  an  insured  person 
where  the  breach  of  condition  ext^xded  to 
the  time  of  the  fire  in  Boyer  v.  Grand 
Rapids  F.  Ins.  Co.  124  Mich.  461,  83  Am. 
St.  Rep.  338,  83  N.  W.  124;  A.  M.  Todd 
Co.  V.  Farmers'  Mut.  F.  Ins.  Co.  137  Mich. 
188,  100  N.  W.  442;  King  v.  Concordia  F. 
Ins.  Co.  140  Mich.  266,  103  N.  W.  616,  6 
Ann.  Cas.  87.  The  fact  that  the  misrepre- 
sentation was  innocent  does  not  relieve  the 
plaintiff  from  the  consequences  of  the  mis- 
representation. The  defendant  could  not 
have  insured  the  dwelling  under  its  articles 
and  by-laws  had  the  truth  been  stated,  and 
the  falsity  of  the  representations  avoided 
the  policy  under  §  19,  under  which  it  was 
sufficient  if  the  answer  was  false,  whether 
it  was  fraudulent  or  not.  It  is  said  that  we 
may  hold  this  policy  void  as  to  the  building, 
and  not  void  as  to  the  personal  property. 
If  that  were  so, .  in  my  opinion  the  doc- 
trine should  not  be  carried  so  far  as  to  ap- 
ply it  to  the  contents  of  a  building  whose 
condition  is  such  as  to  make  the  policy 
void.  It  is  incredible  that  the  parties  could 
have  intended  or  supposed  that  the  policy 
would  be  void  aa  to  the  building,  and  not 
as  to  its  contents. 

But,  as  some  of  the  personal  property 
was  not  in  dwelling  No.  1,  either  when  the 
fire  occurred  or  when  the  policy  was  writ- 
ten,  we  must  examine  the  case  further.  We 
held  in  Shelden  v.  Michigan  Millers'  Mut. 
F.  Ins.  Co.  supra,  that  the  statute  ( §§  6150, 
5182,  5187)  had  no  application  to  a  breach 
of  warranty  which  was  involved  in  this 
case.  See  also  McGannon  v.  Michigan  Mill- 
ers' F.  Ins,  Co.  127  Mich.  650,  54  L.R.A. 
739,  89  Am.  St.  Rep.  601,  87  N.  W.  601,  for 
discussion  of  warranty.  I  consider  this 
point  conclusive  unless  the  doctrine  of  di- 
visibility is  applicable  to  the  case.  There 
is  another  reason  why  it  has  no  applica- 
tion. Were  we  to  say  that  only  a  con- 
dition was  violated,  inasmuch  as  the  breach 
continued  up  to  and  including  the  time  of 
the  fire,  the  case  does  not  come  within  the 
statute.  Niles  v.  Farmers'  Mut.  F.  Ins. 
Co.  119  Mich.  252,  77  N.  W.  933;  Cronin  v. 
Fire  Asso.  of  Philadelphia,  123  Mich.  277, 
82  N.  W.  45;  Shelden  v.  Michigan  Millers* 
Mut.  F.  Ins.  Co.  supra;  Boyer  v.  Grand 
Rapids  F.  Ins.  Co.  124  Mich.  456,  83  Am. 
St.  Rep.  338,  83  N.  W.  124;  McGannon  v. 
Michigan  Millers'  Mut.  F.  Ins.  Co.  127 
Mich.  637,  64  L.R.A.  739,  89  Am.  St.  Rep. 
601,  87  N.  W.  67 ;  A.  M.  Todd  Co.  v.  Farm- 
L.R.A.1916D. 


ers'  Mut.  F.  Ins.  Co.  137  Mich.  188,  194, 
100  N.  W.  442;  King  v.  Concordia  F.  los. 
Co.  140  Mich.  266,  103  N.  W.  616,  6  Ann. 
Cas.  87;  Brunswick-Balke-Collender  Co.  v. 
Northern  Aasur.  Co.  160  Mich.  315,  113  N. 
W.  1113. 

Since  writing  the  foregoing,  my  Brother 
Blair  and  I  have  been  able  to  agree  bo 
far  as  dwelling  house  No.  1  and  its  con- 
tents are  concerned,  but,  in  view  of  his 
conclusions  r^^rding  the  other  proper^ 
destroyed  and  the  application  of  the  doc- 
trine of  divisibility  of  the  insurance  con- 
tract to  this  case,  I  feel  constrained  to  dis- 
cuss that  question,  both  for  its  effect  on  this 
cause  and,  in  my  opinion,  its  introduction 
of  a  new  rule  in  this  state.  I  am  aware 
that  it  is  no  new  thing  for  courts  to  apply 
different  rules  of  construction  to  insurance 
contracts  than  are  applied  to  other  eon- 
tracts.  So  far  as  such  have  become  the 
established  law  of  this  state,  we  should  cer- 
tainly follow  them,  otherwise  we  should  be 
sufficiently  deliberate  to  be  sure  that  such 
decisions  are  well  grounded.  The  exact 
facts  in  this  case  are  that  this  plaintiff  pro- 
cured insurance  upon  two  frame  dwellings, 
one  frame  barn,  one  or  more  log  bams,  one 
cow  shed,  and  one  pigpen,  household  furni- 
ture in  dwelling  No.  1,  hay  and  other  prod- 
ucts, live  stock,  carriages,  etc.,  in  the  bams 
or  on  the  premises,  each  in  separate 
amounts.  Plaintiffs  claimed  the  right  to  re- 
cover the  entire  amount  of  the  policy.  In 
his  application  he  answered  "Yes"  to  the 
question,  "Are  your  chimneys  secure!"  By 
the  terms  of  the  application,  the  insurance 
was  to  issue  "subject  to  the  charter,  by- 
laws, and  policies  on  the  property  special- 
ly described  in  this  application  and  sched- 
ule." In  by-law  8  the  following  appears: 
"This  company  may  insure  all  farm  build- 
ings without  special  reference  to  the  dis- 
tance of  each  to  the  other,  provided  all 
buildings  in  which  fire  is  used  shall  be  pro- 
vided with  good  and  safe  tile  and  brick 
chimney,"  etc.  The  policy  states:  "And  it 
is  hereby  declared  and  mutually  agreed  be- 
tween the  assured  and  this  company,  that 
this  policy  of  insurance  is  made  and  ac- 
cepted with  special  reference  to  the  applica- 
tion for  insurance,  and  all  conditions  there- 
in'stated,"  etc.  The  by-laws  also  provide: 
"All  applicants  for  insurance  shall  state 
the  amount  of  encumbrance  on  the  premises 
whereon  the  property  to  be  insured  is  sit- 
uated. .  .  .  Should  additional  encum- 
brance be  placed  on  said  premises  without 
the  written  consent  of  the  secretary,  such 
policy  shall  be  void,  and  the  company  will 
not  be  liable  for  any  loss  under  them,"  etc 
There  were  no  brick  or  tile  chimneys  at 
the  time  the  policy  was  procured,  nor  have 
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tkere  been  such  at  any  time  since, — ^mere- 
ly stovepipes  through  the  rool. 

It  is  conceded  that  an  additional  ^icum- 
hrance  of  $1,500  has  been  placed  on  the 
real  estate  since,  and  was  in  force  at  the 
time  of  the  fire,  without  the  necessary  con- 
sent. The  learned  circuit  judge  held  the 
encumbrance  to  be  a  fatal  obstacle  to  re- 
covery for  damage  ta  the  real  estate,  but 
permitted  recovery  for  destruction  of  the 
personal  property  wherever  situate.  We 
agree  that  no  recovery  can  be  had  for  in- 
jury to  the  real  property  or  personal  prop- 
erty buri^ed  in  the  farm  dwelling.  We  do 
not  agree  upon  the  subject  of  the  other 
personal  property.  I  assume  that  the  breach 
of  warranty  as  to  the  chimneys  is  the 
ground  upon  which  we  agree  as  to  the  per- 
sonal property  destroyed  in  dwelling  1,  for, 
if  the  contract  is  diyisible  upon  the  ground 
that  the  encumbrance  is  upon  the  realty 
merely,  this  household  property  would  be 
protected  because  not  covered  by  the  encum- 
brance. I  also  think  myself  warranted  in 
understanding  that  the  claim  to  the  appli- 
cation of  the  doctrine  of  divisibility  of  the 
contract  as  regards  the  personal  property 
is  based  on  the  idea  that  only  that  por- 
tion in  dwelling  1  would  be  affected  by 
this  warranty  as  to  chimneys.  It  has 
been  truly  said  that  there  is  a  want  of  har- 
mony in  the  cases  upon  the  question  of  di'^ 
visibility  of  the  contract. 

We  are  not  without  some  tight  on 
this  question  from  our  own  cases.  See 
Mtn9k  Ins.  Go.  v.  Reah,  40  Mich.  241; 
Id.  44  Mich.  55,  38  Am.  Rep.  228,  6 
N.  W.  114.  This  doctrine  seems  to  rest 
upon,  and  to  be  limited  in  its  applica- 
tion to,  cases  where  it  is  reasonably  certain 
that  the  parties  intended  that  the  contract 
should  be  divisible,  and  while  Mr.  Justice 
Marston,  apparently  out  of  abundant  cau- 
tion, in  view  of  the  want  of  harmony  which 
he  mentioned,  said  "there  nuty  be  cases 
where  the  contract  would  be  divisible,"  he 
also  said  that  ''the  case  should  be  clear  and 
free  from  all  reasonable  doubt  to  warrant 
a  court  in  carving  out  separate  and  dis- 
tinct contracts  from  one  common  whole.'' 
Again,  as  Mr.  Roger  Cooley  says  in  his 
Briefs  on  the  Law  of  Insurance,  vol.  2,  p. 
1898,  "it  is,  of  course,  c(mceded  that  the  rule" 
— ».  6.  of  divisibility — "may  be  rendered  in- 
applicable by  special  provisions  of  the 
policy''— citing  Smith  v.  Agricultural  Ins. 
Co.  118  N.  Y.  518,  23  N.  E.  883,  where 
a  policy  declared  that  it  should  be  void  if 
the  property  insured,  or  any  part  thereof 
be  encumbered,  and  it  was  held  that  the 
doctrine  of  divisibility  would  not  apply. 

Our  case  is  similar.  The  provision  here 
is  that,  "should  additional  encumbrance  be 
placed  on  said  premises  without  the  writ- 
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ten  consent  of  the  secretary,  such  policy 
shall  be  void."  How  can  it  be  said  that  thia 
meant  that  only  a  part  of  the  policy  should 
be  void,  without  doing  violence  to  .the  ex- 
plicit agreement  of  the  parties  to  the  con- 
trary? Again,  by-law  19  provides:  "False 
Statemoits.  Sec.  19.  Any  applicant  who 
shall  falsely  or  fraudulently  answer  any  of 
the  questions  contained  in  the  application, 
or  who  shall  make  any  false  or  fraudulent 
representations  regarding  his  losses  in  case 
of  fir^  shall  thereby  forfeit  all  his  rights 
imder  bis  p<^icy."  Is  there  a  legitimate 
distinction  between  a  provision  that  a 
policy  should.be  void  "if  the  property  in- 
sured or  any  part  thereof  be  encumbered," 
and  a  provision  that  "any  applicant  who 
shall  falsely  or  fraudulently  answer  any 
of  the  questions  contained  in  the  applica- 
tion, or  who  shall  make  any  false  or  fraud- 
ulent representations  regarding  his  losses 
in  case  of  fire,  shall  thereby  forfeit  all  his 
rights  under  his  policy?"  Mr.  Gooley's  con- 
clusions do  not  seem  to  be  in  accord  with 
those  of  some  others  as  to  the  better  rule. 
Thus,  19  Cyc.  682,  states  the  following: 
"A  warranty  must  be  literally  complied 
with,  and  an  unimportant  breach  will  avoid 
the  policy.  The  falsity  of  a  statement  or 
representation  which  is  directly  or  implied- 
ly aflSrmed  in  the  policy  itself,  or  by  refer- 
ence to  some  preliminary  or  collateral  state- 
ment, renders  the  policy  void  from  the  be- 
ginning, or,  if  the  statement  is  promissory, 
from  the  time  of  the  breach."  A  discus- 
sion of  this  question  of  divisibility  in 
which  a  cloud  of  cases  are  cited  and  dis- 
cussed is  to  be  found  in  Southern  F.  Ins.^ 
Co.  V.  Knight,  111  Ga.  «22,  52  L.R.A.  70,' 
78  Am.  St.  Rep.  216,  36  S.  E.  821,  from 
which  we  quote:  "The  policy  sued  on  in  the 
present  case  insured  both  the  stock  of  goods 
and  the  building  in  which  it  was  contained. 
The  premium  due  upon  the  policy  was  a 
gross  sum.  The  question  arises,  therefore, 
whether  the  breach  of  a  warranty  relating 
solely  to  the  goods,  and  which  precluded  a 
recovery  for  their  loss,  would  also  bar  a  re- 
covery for  the  loss  of  the  building.  The 
stipulation  prescribing  that  the  insured 
must  take  an  inventory  of  his  stock  pro- 
vides that,  in  case  of  failure  so  to  do,  'this 
policy  shall  be  null  and  void.'  What  was 
the  intention  of  the  parties  with  respect  to 
the  question  just  above  stated?  If  this 
intention  is  to  be  derived  from  the  lan- 
guage used,  and  it  must  be,  it  would  seem 
to  be  clear  that  the  contract  was  entire 
and  indivisible,  and  that  the  breach  of  a 
condition  which  would  work  a  forfeiture 
would  avoid  the  entire  policy,  and  not  sim- 
ply, a  portion  thereof.  The  parties  con- 
tracted that  'the  policy'  should  be  void  in 
case  oi  failure  to  comply  with  the  iron- 
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safe  clause.  The  policy  embraces  insurance 
upon  both  the  building  and  its  contents, 
and  the  premium  is  payable  in  a  gross  sum. 
'If  the  consideration  to  be  paid  is  single 
and  entire^  the  contract  must  be  held  to  be 
entire,  although  the  subject  of  the  con- 
tract may  consist  of  several  distinct  and 
wholly  independent  items.'  2  Parsons, 
Contr.  *519.  It  was  competent  for  the  par- 
ties to  make  two  separate  and  distinct  con- 
tracts,— one  covering  the  goods,  and  the 
other  the  building, — ^but  they  did  not  see 
proper  to  do  this.  They  combined  the  two, 
and  made  the  consideration  moving  towards 
the  insurer  a  gross  sum.  They  further  pro- 
vided that  the  contract,  not  a  part  of  it, 
j^ould  be  void  under  certain  conditions. 
It  may  perhaps  seem  to  be  unreasonable 
that  simply  for  a  failure  to  take  an  in- 
ventory of  the  stock  of  goods  the  plaintiffs 
should  be  precluded  from  recovering  the 
value  of  the  building.  But  this  does  not 
affect  the  question.  The  question  is,  What 
have  they  agreed  upon?  If  there  was  any 
room  to  doubt  as  to  the  intention  of  the 
parties,  that  construction  which  is  most 
reasonable  and  most  consonant  with  justice 
would  be  applied.  But  there  is  none.  The 
parties  have  deliberately  chosen  to  enter 
into  an  agreement  whereby  the  policy  shall 
be  forfeited  if  the  insure^  fails  to  do  cer- 
tain things,  and  he  has  failed  to  comply 
with  his  agreement.  In  such  a  case  there 
is  but  one  thing  for  the  courts  to  do,  and 
that  is  to  enforce  the  agreement  as  made. 
The  question  as  to  whether  a  policy  of  in- 
surance such  as  is  involved  in  the  present 
case  constitutes  a  separable  or  an .  entire 
contract  is  no  new  question.  It  ha^  .been 
the  subject  of  numerous  decisions  by  the 
courts  in  this  country,  and  they  are  in 
hopeless  and  irreconcilable  conflict.  The 
weight  of  authority  is  to  the  effect  that 
the  contract  is  entire,  and  that  the  breach 
of  a  warranty  which  relates  solely  to  one 
class  of  property  will  avoid  the  entire  policy 
if  the  contract  so  provides.  Text  writers  of 
great  learning  and  ability  have,  after  re- 
viewing the  decisions  on  both  sides  of  this 
question,  reached  the  conclusion  that  the 
contract  is  indivisible.  We  quote  the  fol- 
lowing from  1  Wood,  Fire  Ins.  p.  384:  *It 
is  difficult  to  understand  how  it  can  be 
held  that  these  contracts  are  several,  when 
a  gross  premium  is  paid  for  the  entire  in- 
surance. The  court  cannot  sty  as  a  mat- 
ter of  law,  neither  can  the  fact  be  shown, 
that  the  insurer  would  have  been  satisfied 
to  take  the  risk  separately  at  the  same  pre- 
mium. By  consenting  to  pay  a  gross  pre- 
mium for  the  insurance,  the  assured  has 
signified  his  willingness  to  let  the  policy 
stand  as  an  entire  contract,  subject  in  all 
its  parts  to  the  conditions  imposed  by  the 
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insurer;  and  there  is  neither  reason  nor 
equity  in  permitting  the  assured,  after  he 
has  violated  one  of  the  conditions  of  the 
policy  as  to  a  part  of  the  risk,  to  turn 
around  and  say  that  this  condition  only 
affected  that  portion  of  the  risk  to  which 
the  breach  related.'  Mr.  Ostrander,  after 
an  elaborate  review  of  the  decisions, 
reaches  the  conclusion  that  those  which 
hold  the  contract  to  be  entire  announce 
the  sounder  and  better  rule.  Ostrander, 
Fire  Ins.  §§  23  et  seq.  See  also  2  Joyce, 
Ins.  §  1931;  1  May,  Ins.  §  277.  In  sup- 
port of  the  views  herein  announced,  we  find 
the  courts  of  last  resort  of  Maine,  Wiscon- 
sin, Maryland,  Minnesota,  Virginia,  New 
Hampshire,  Massachusetts,  Vermont,  Penn- 
sylvania, New  Jersey,  Michigan,  Indiana, 
Arkansas,  Iowa,  Alabama,  and  Connecticut. 
It  would  not  be  profitable  here  to  do  more 
than  cite  the  decisions  of  these  courts.  Re- 
duced to  their  last  analyses,  they  simply 
hold  that  the  premium,  being  for  a  gross 
sum,  evidences  an  intention  on  the  part  of 
the  parties  that  the  contrkct  should  be 
treated  as  entire,  and  that  the  intention  of 
the  parties,  when  ascertained,  must  be  en- 
forced. See  Richardson  v.  Maine  Ins.  Co. 
46  Me.  394,  74  Am.  Dec.  459;  Barnes  v. 
Union  Mut.  F.  Ins.  Co.  61  Me.  110,  81  Am. 
Dec.  562;  Hinman  v.  Hartford  F.  Ins.  Co. 
36  Wis.  159  (syl.  point  7);  Burr  v.  Ger- 
man Ins.  Co.  84  Wis.  76,  36  Am.  St.  Rep. 
905,  64  N.  W.  22 ;  Associated  Firemen's  Ins. 
Co.  V.  Assum,  6  Md.  165;  Bowman  v.  Frank- 
lin F.  Ins.  Co.  40  Md.  620;  Plath  v.  Min- 
nesota Farmers'  Mut.  F.  Ins.  Asso.  23  Minn. 
479,  23  Am.  Rep.  697;  Moore  v.  Virginia 
F.  &  M.  Ins.  Co.  28  Gratt.  508,  26  Am.  Rep. 
373;  Baldwin  v.  Hartford  F.  Ins.  Co.  60  N. 
H.  422,  49  Am.  Rep.  324;  Friesmuth  v. 
Agawam  Mut.  F.  Ins.  Co.  10  Cush.  587; 
Lee  V.  Howard  F.  Ins.  Co.  3  Gray,  583; 
Kimball  v.  Howard  F.  Ins.  Co.  8  Gray, 
33 ;  McGowan  v.  People's  Mut.  F.  Ins.  Oo.  54 
Vt.  211,  41  Am.  Rep.  843;  Gottsman  v. 
Pennsylvania  Ins.  Co.  56  Pa.  210,  94  Am. 
Dec.  55;  Fire  Asso.  of  Philadelphia  v.  Wil- 
liamson, 26  Pa.  196;  Martin  v.  Insurance 
Co.  of  N.  A.  57  N.  J.  L.  623,  31  Atl.  213; 
^tna  Ins.  Co.  v.  Resh,  44  Mich.  55,  38 
Am.  Rep.  228,  6  N.  W.  114;  McQaeeny  v. 
Phoenix  Ins.  Co.  62  Ark.  267,  6  L.R.A.  744, 
20  Am.  St.  Rep.  179,  12  S.  W.  498;  Garver 
v.  Hawkeye  Ins.  Co.  69  lowf^  202,  28  N. 
W.  555;  Western  Assur.  Oo.  v.  Stoddard, 
88  Ala.  606,  7  So.  379  (syl.  point  5);  Es- 
sex Sav.  Bank  v.  Meriden'  F.  Ins.  Co.  57 
Conn.  336,  4  L.R.A.  759,  17  Atl.  930,  18 
Atl.  324.  It  is  true  that  none  of  the  cases 
above  cited  dealt  with  a  breach  of  the  iron- 
safe  clause,  but  in  many  of  them  the  con- 
dition in  the  policy  which  was  violated  had 
no  more  connection  with  the  property  for 
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which  a  recovery  was  sought  than  does  the 
iron-safe  clause  to  the  building  insured  by 
the  policy  herein  involved.  In  principle  the 
cases  are  exactly  in  point.  Opposed  to  this 
view  are  decisions  of  the  courts  of  last  re- 
sort of  Nebraska,  Colorado,  Kansas,  and 
Missouri.  See  State  Ins.  Co.  v.  Schreck,  27 
Neb.  627,  6  LJLA.  524^  20  Am.  St.  Rep. 
696,  43  N.  W.  340;  German  Ins.  Co.  v.  Fair- 
bank,  32  Neb.  750,  29  Am.  St.  Rep.  469,  49 
N.  W.  711;  Firemen's  Fund  Ins.  Co.  v. 
Barker,  6  Colo.  App.  635,  41  Pac.  613;  Ger- 
man Ins.  Co.  V.  York,  48  Kan.  488,  30  Am. 
St.  Rep.  313,  29  Pac.  686;  Kansas  Farmers' 
F.  Ins.  Co.  V.  Saindon,  63  Kan.  623,  36  Pac. 
983;  Loebner  v.  Home  Mut.  Ins.  Co.  17 
Mo.  247;  Trabue  v.  Dwelling  House  Ins. 
Co.  121  Mo.  76,  23  L.R.A.  719,  42  Am.  St. 
Rep.  523,  26  S.  W.  848.  The  courts  of  New 
York  and  Indiana  seem  to  have  been  at  dif- 
ferent times  on  both  sides  of  the  question 
now  under  consideration.  Smith  v.  Empire 
Ins.  Co.  26  Barb.  497;  Kiernan  v.  Agricul- 
tural Ins.  Co.  81  Hun,  373,  30  N.  Y.  Supp. 
802;  Merrill  v.  Agricultural  Ins.  Co.  73 
N.  Y.  452,  29  Am.  Rep.  184;  Pratt  v. 
Dwelling  House  Mut.  F.  Ins.  Co.  130  N.  Y. 
206,  29  N.  £.  117;  Havens  v.  Home  Ins. 
Co.  Ill  Ind.  90,  60  Am.  Rep.  689,  12  N.  £. 
137;  Phoenix  Ins.  Co.  v.  Pickel,  119  Ind. 
156, 12  Am.  St.  Rep.  393, 21  N.  E.  646."  Our 
own  case  above  cited  is  exactly  in  point. 
Mr.  Justice  Cobb  concludes  a  learned  and 
convincing  opinion  as  follows:  "Our  conclu- 
sion is  that  where  an  insurance  policy  is 
issued  in  consideration  of  a  gross  premium, 
and  provides  that  the  policy  shall  be  void 
in  the  event  of  a  Inreaeh  of  a  certain  condi- 
tion therein  named,  and  this  condition  is 
broken,  no  recovery  can  be  had  on  the 
policy,  though  separate  classes  of  property 
are  therein  insurdd,  and  though  the  stipula- 
tion violated  relates  solely  to  a  matter 
which  could  have  connection  with  but  one 
of  these  classes."  And  after  all,  when  a 
policy  provides  that  a  breach  of  warranty 
shall  render  the  policy  void,  what  necessity 
or  justification  can  there  be  for  splitting 
hairs  to  make  it  a  different  contract  than 
its  unmistakable  and  unequivocal  language 
clearly  imports,  thereby  making  a  new  con- 
tract for  the  parties;  and  especially  can 
this  be  said  in  a  case  where,  as  in  this,  the 
parties  have  expressly  said  in  writing  that 
the  entire  policy  shall  be  void.  Will  we  ap- 
ply the  general  rule  of  construction  that  a 
contract  should  be  so  construed  as  to  give 
effect  to  all  its  language  if  it  can  be  con- 
sistently done?  And,  if  not,  why  not?  What 
reason  can  be  given  for  eliminating  that 
word  "all"  from  the  contract?  Indeed,  the 
only  reason  for  putting  it  in  would  seem  to 
be  to  make  assurance  doubly  sure,  for 
ordinarily  a  provision  that  a  written  con- 
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tract  should  be  void  would  be  construed 
to  mean  the  entire  contract.  That  is  the 
natural  and  popular  meaning  which  our 
statute  (1  Comp.  Laws,  f  60)  says  shall 
be  the  rule  of  construction  as  to  statutes. 
Why  not  as  to  contracts?  It  would  be 
difficult  to  suggest  language  that  could 
safely  be  relied  on  to  express  such  intent 
if  that  used  here  does  not. 

For  the  reasons  above  given,  I  am  of  the 
opinion  that  the  judgment  should  be  re- 
versed with  costs  of  both  courts  and  with- 
out a  new  trial;  it  being  apparent  that  the 
plaintiff  cannot  recover  a  verdict  on  this 
policy. 

McAlvay>  J^  concurred  with  Hooker,  J. 
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J.  HEWITT  MORGAN  et  aL,  Trustees,  etc., 
of  David  P.  Morgan,  Deceased,  Appts., 

V. 

UNITED  STATES  MORTGAGE  ft  TRUST 
COMPANY,  Respt. 

(208  N.  Y.  218,  101  N.  B.  871.) 

Bank  —  payment  of  forged  check  —  neg- 
ligence in  auditing  account. 

A  bank  depositor  whose  clerk  has  charge 
of  the  account  is  negligent  in  comparing 
only  the  vouchers  returned  to  him  when  his 
account  is  balanced  from  time  to  time  with- 
out looking  at  the  check  list  Or  the  balance 
in  the  pass  book,  so  that,  in  case  checks 
have  been  forged  by  his  clerk,  and  the  vouch- 
ers withdrawn  from  the  package  and  des- 
troyed before  the  genuine  ones  are  delivered 
to  him,  which  he  aoes  not  discover,  he  can- 

Note,  —  JDuty  of  a  depositor  having  a 
checking  account  with  a  bottle  to  es- 
anvlne  pass  book,  and  vouchers  upon 
their  return  fron^  the  bottle 

I.  Scope,  742. 
II.  In  general. 

a.  Doctrine  that  an  examination  is 

required. 

1.  In  general,  742. 

2.  Time  of  examination,  743. 

3.  Sufficiency     of     examination, 

743. 

4.  Delegation  to  agents,  746. 

5.  Doctrine    of    account    stated, 

746. 

b.  Doctrine  that  examination  is  not 

required,  747. 

III.  Duty   to   examine   for   forged   indorse- 

ment, 748. 

IV.  Eflfect  of  failure  to  comply  with  duty. 

a.  In  general,  75P. 

b.  In  case  of  a  series  of  forgeries, 

762. 

c.  Necessity  that  bank  show  injury, 

752. 
v.  Effect  of  negligence  of  bank,  753. 
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'  not  charge  the  bank  with  the  loss  if  it  was 
not  negligent  in  paying  the  checks. 

(April  22,  1913.) 

APPEAL  by  plaintiffs  from  a  judgment  of 
the  Appellate  Division  of  the  Supreme 
Court,  Fourth  Department,  affirming  a  judg- 
ment of  a  Trial  Term  for  Jefferson  County 
in  defendant's  favor,  and  from  an  order 
denying  a  motion  for  new  trial,  in  an  action 
brought  to  recover  an  amount  paid  by  de- 
fendant on  certain  forged  checks  drawn  in 
plaintiffs'  name  and  charged  to  their  ac- 
count. Affirmed. 
The  facts  are  stated  in  the  opinion. 


Mr.  Marttn  A.  Schenck,  with  Messra. 
Lexow,  Mackellar,  &  Wells,  for  appel- 
lants: 

The  question  of  plaintiffs'  negligence  in 
the  examination  of  their  accounts  was  for 
the  jury. 

Weisser  v.  Denison,  10  N.  Y.  68,  61  Am. 
Dec.  731;  Critten  v.  Chemical  Bank,  171 
N.  Y.  219,  67  L.R,A.  529,  63  N.  E.  969; 
Frank  t.  Chemical  Nat.  Bank,  84  N.  Y.  209, 
38  Am.  Rep.  601;  Clark  v.  National  Shoe 
&  Leather  Bank,  32  App.  Div.  316,  52  N.  Y. 
Supp.  1064,  affirmed  in  164  N.  Y.  498,  58 
N.  E.  669;  Wilmerding  v.  Postal  Teleg. 
Cable  Co.  118  App.  Div.  686,  103  N.  Y. 
Supp.  594. 


J.  Scope* 

The  present  note  is  *  not  concerned  with 
the  duty  generally  of  a  depositor  to  notify 
the  bank  of  errors,  or  charges  to  his  ac- 
count upon  forged  checks,  independently  of 
his  duty  to  examine  his  pass  book  and 
vouchers.  That  is,  the  rights  and  liabili- 
ties of  the  parties  in  case  the  depositor  has 
discovered  some  error  or  irregular  charge 
and  has  failed  to  notify  the  bank  thereof 
are  not  discussed. 

As  to  loss  or  prejudice  to  bank  resulting 
from  negligent  failure  on  part  of  depositor 
or  correspondent  bank  to  give  prompt  notice 
of  forgery,  as  a  condition  of  its  right  to 
charge  forged  checks  to  latter's  account, 
see  note  to  McNeely  Co.  v.  Bank  of  North 
America,  20  L.R.A.(N.S.)   79. 

Neither  is  the  duty  of  the  depositor  to 
examine  his  account  apart  from  an  examina- 
tion of  the  pass  book  and  vouchers  con- 
sidered. This  class  of  cases  is  illustrated 
by  Laborde  v.  Consolidated  Asso.  4  Rob. 
(La.)  190,  39  Am.  Dec.  517,  where  the  fail- 
ure of  the  depositor  to  at  once  investigate 
the  state  of  his  account  with  his  bank  when 
he  was  informed  that  it  was  overdrawn, 
where  it  appeared  manifest  from  the  bank 
book  that  the  overdraft  was  not  occasioned 
by  the  payment  of  the  forged  check,  was 
held  not  to  preclude  the  depositor  from  re- 
covering of  the  bank  where,  within  a  few 
hours  from  the  time  his  pass  book  was 
balanced  and  handed  to  him,  together  with 
the  canceled  check,  he  returned  them  to  the 
bank  and  pointed  out  the  spurious  check. 

As  to  the  payment  by  bank  of  checks 
fraudulently  raised  by  employee  of  drawer, 
see  note  to  Otis  Elevator  Co.  v.  First  Nat. 
Bank,  41  L.RA.(N.S.)   629. 

II,  In  general. 

a.  Doctrine  that  an  examination  is  re- 

quired, 

Jf .  In  general. 

That  a  duty  re(Sts  upon  a  depositor  to 
make  at  least  some  examination  of  his 
account  as  shown  by  the  pass  book  and 
vouchers,  to  detect  forgeries,  alterations, 
or  fraudulent  charges,  is  sustained  by  the 
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great  weight  of  judicial  opinion.  National 
Dredging  Co.  v.  Farmers'  Bank,  6  Penn. 
(Del.)  580,  16  L.RA.(N.S.)  693,  130  Am.  St. 
Rep.  158,  69  Atl.  607  ("or  order"  in  checks 
fraudulently  altered  to  "or  bearer");  Is- 
rael V.  State  Nat.  Bank,  124  La.  885,  50 
So.  783  (series  of  forged  checks);  McKeen 
V.  Boatmen's  Bank,  74  Mo.  App.  281 ;  Brown 
V.  Lynchburg  Nat.  Bank,  109  Va.  530,  64 
S.  E.  950,  17  Ann.  Cas.  119  (employee  of 
bank  fraudulently  charged  depositor's  ac- 
count) ;  Leather  Mfrs.  Nat.  Bank  v.  Mor- 
gan, 117  U.  S.  96,  29  L.  ed.  811,  6  Sup.  Ct. 
Rep.  657  (checks  altered  in  amounts  and 
in  names  of  payees) ;  National  Bank  v.  Ta- 
eoma  Mill  Co.  104  C.  C.  A.  441,  182  Fed.  1 
(unauthorized  payments  made  to  an  em- 
ployee of  depositor).  A  fuller  and  more 
complete  statement  of  this  duty  appears 
infra,  XL  a,  3. 

A  corporate  depositor  is  under  obligation 
to  examine  its  pass  book  and  returned 
vouchers,  and  to  discover  a  defalcation  of 
an  employee  resulting  from  the  deposit  by 
him  of  a  part  of  the  money  represented  by 
checks  and  the  taking  of  the  balance  in 
cash,  where  a  very  slight  examination  of 
either  accounts  or  book  would  have  disclosed 
the  defalcation.  Scanlon-Gipson  Lumber 
Co.  V.  Germania  Bank,  90  Minn.  478,  97 
N.  W.  380. 

That  such  a  duty  of  examination  rests 
upon  the  depositor  is  held  impliedly  by  all 
the  cases  discussed  below  in  this  subdivi- 
sion, since  if  no  examination  is  necessary 
the  character  thereof  is  immaterial. 

The  doctrine  first  announced  in  New  York 
in  Weisser  v.  Denison,  10  N.  Y.  68,  61  Am. 
Dec.  731,  that  a  depositor  is  under  no  duty 
to  examine  his  pass  book  and  returned 
checks  for  the  detection  of  forgeries  in  or- 
der to  protect  the  bank,  while  nominally 
approved  in  Frank  v.  Chemical  Nat.  Bank, 
84  N.  Y.  209,  38  Am.  Rep.  501,  where 
it  is  stated  that  the  recovery  by  the  de- 
positor was  sustained  by  the  decision  in  the 
Denison  Case,  is  really  modified  in  .the 
Frank  Case,  and  it  is  there  held  that  the 
depositor  is  under  no  duty  to  the  bank  so 
to  conduct  the  examinatioi^  that  it  will 
necessarily  lead  to  the  discovery  of  the 
fraud.  Consequently,  where  the  depositor 
conducted  an  examination,  but  was  deceived 
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Defendant's  negligence  presented  a  qiies- 
iion  of  fact  for  the  jury. 

Kelley  v.  Buffalo  Sav.  Bank,  180  N.  Y. 
171,  69  LJLA.  317,  105  Am.  St  Rep.  720, 
72  N.  E.  995,  17  Am.  Neig.  Rep.  337;  Squire 
V.  Ordemann,  194  N.  Y.  394,  87  N.  E.  435; 
Parlu  y.  Knickerbocker  Trust  Co.  137  App. 
Div.  719,  122  N.  Y.  Supp.  621;  Niagara 
Woolen  Co.  v.  Pacific  Bank,  141  App.  Div. 
265,  125  N.  Y.  Supp.  1035. 

Messrs.  Davles,  Stone,  &  Anerbach, 
for  respondent: 

The  facts  being  undisputed,  it  was  a  ques- 
tion for  the  court  to  determine  whether 
such  examinations  as  the  plaintiffs  had  made 
of   their  returned  checks   and   account   on 


the  occasions  when  the  pass  book  was  bal- 
anced were  sufficient  to  discharge  the  duty 
which  they  owed  the  bank. 

Critten  v.  Chemical  Nat.  Bank,  171  N.  Y. 
219,  57  LJt.A.  529,  63  N.  E.  969;  Leather 
Mfrs.  Nat.  Bank  v.  Morgan,  117  U.  6.  96, 
29  L.  ed.  811,  6  Sup.  Ct.  Rep.  657;  Hardy 
Y.  Chesapeake  Bank,  51  Md.  562,  34  Am. 
Rep.  325. 

Plaintiffs  failed  to  exercise  reasonable 
care  in  verifying  their  account  with  de- 
fendant. 

Leather  Mfrs.  Nat.  Bank  v.  Morgan,  117 
U.  S.  96,  29  L.  ed.  811,  6  Sup.  Ct.  Rep.  657 ; 
Critten  v.  Chemical  Nat.  Bank,  171  N.  Y. 
219,  57  L.R.A.  529,  63  N.  E.  969;  Myers  v. 


by  the  skilful  character  of  the  forgery,  his 
omission  to  discover  the  forgery  was  held 
not  to  shift  upon  him  the  loss,  which  in 
the  first  instance  was  the  loss  of  the  bank. 

That  a  duty  rests  upon  a  depositor  to 
make  some  examination  of  the  pass  book 
and  vouchers  is  finally  determined  in  Critten 
V.  Chemical  Nat.  Bank,  171  N.  Y.  219,  57 
L.R.A.  529,  63  N.  E.  969. 

That  the  depositor  owes  a.  duty  to  exam- 
ine his  pass  book  and  vouchers  to  discover 
alterations,  as  distinguished  from  forged 
checks,  is  the  theory  of  Cincinnati  Nat. 
Rank  v.  Creasy,  10  Ohio  Dec.  Reprint,  121. 

9,  Time  of  examination. 

The  examination  must  be  made  within 
a  reasonable  time.  Janin  v.  London  &  S. 
F.  Bank,  92  Cal.  14,  14  LJtA.  320,  27  Am. 
St.  Rep.  82,  27  Pae.  1100. 

Ten  days  is  a  reasonable  time  in  Which 
to  make  an  examination  where  the  deposi- 
tor resides  in  the  town  in  which  the  bank 
ia  situated.  Kenneth  Invest.  Co.  v.  Na- 
tional Bank,  103  Mo.  App.  613,  77  S.  W. 
1002;  McKeen  v.  Boatmen's  Bank,  74  Mo. 
App.  281. 

In  McKeen  v.  Boatmen's  Bank,  supra, 
the  receipt  given  by  the  depositor  to  the 
bank  contained  a  clause  that  all  claims  of 
reclamation  should  be  made  in  ten  days. 

The  negotiable  instruments  law  provides 
that  no  bank  shall  be  liable  to  a  depositor 
for  the  payment  by  it  of  a  forged  or  raised 
checks  unless  within  one  year  after  the  re- 
turn to  the  depositor  of  the  voucher  of  such 
payment,  such  depositor  shall  notifv  the 
bank  that  the  check  so  paid  was  forged 
or  raised.  Under  this  statute  a  corporate 
depositor  which  had  failed  to  notify  the 
bank  of  a  forgery  until  after  the  expiration 
of  a  year  from  the  time  the  vouchers  were 
returned  to  it  was  held  to  be  precluded 
from  recovering  of  the  bank.  Shattuck  v. 
Guardian  Trust  Co.  204  N.  Y.  200,  97  N.  E. 
517.  The  checks  in  this  case  were  to  be 
signed  by  the  president  and  countersigned 
by  the  treasurer.  The  president's  name  was 
signed  to  the  checks  m  question,  but  the 
treasures  was  forged.  The  pass  book  and 
vouchers  were  receipted  for  by  the  presi- 
dent, and  the  pajBs  book  was  afterward  given 
L.R.A.1916D. 


to  the  treasurer  showing  the  balance,  but 
the  vouchers  were  not  received  by  the  treas- 
urer. Time  was  counted  from  the  date  of 
the  receipt  of  the  pass  book  by  the  treas- 
urer, but  as  both  that  date  and  the  date  of 
the  receipt  by  the  president  were  more  than 
a  year  before  the  notification  of  the  bank, 
this  is  immateriaL 

3»  SuffUHenoy  of  eoeavnination. 

In  the  case  of  forgery  it  has  been  held 
that  after  the  lapse  of  a  reasonable  time 
without  objection  being  made,  the  presump- 
tion arises  that  the  account  as  balanced  and 
the  checks  charged  therein  are  correct.  But 
this  presumption  is  only  prima  facie  in  its 
effect,  and  is  liable  to  be  repelled  by  show- 
ing that  the  error  or  fraud  was  not  dis- 
coverable by  the  exercise  of  reasonable  care 
and  diligence,  or  that  there  was  no  such 
appearance  of  things  as  to  excite  the  sus- 
picion of  a  reasonable  man.  Hardy  v.  Ches- 
apeake Bank,  51  Md.  562,  34  Am.  Rep.  325. 

Reasonable  care  is  the  test  applied  in 
Critten  v.  Chemical  Nat.  Bank,  171  N.  Y. 
219,  57  L.R.A.  529,  63  N.  E.  969.  After 
stating  that,  when  a  depositor  has  in  his 
possession  a  record  of  checks  he  has  given, 
with  dates,  payees,  and  amounts,  a  com- 
parison of  ^e  record  with  the  returned 
checks  will  necessarily  expose  forgeries  or 
alterations,  the  court  continues:  ''Consider- 
ing that  the  only  certain  test  of  the  gen- 
uineness of  the  paid  dieck  may  be  the 
record,  made  by  the  deposito]:  of  the  checks 
he  has  issued,  it  is  not  too  much,  in  jus- 
tice and  fairness  to  the  bank,  to  require  of 
him,  when  he  has  such  a  record,  to  exercise 
reasonable  care  to  verify  the  vouchers  by 
that  record." 

It  is  stated  in  Leather  Mfrs.  Nat.  Bank 
V.  Morgan,  117  U.  S.  96,  29  L.  ed.  811,  6 
Sup.  Ct.  Rep.  657,  that  the  depositor's  duty 
to  the  bank  is  discharged  when  he  exercises 
such  diligence  as  is  required  by  the  circum- 
stances of  the  particular  case,  including  the 
relations  of  the  parties  and  the  established 
or  known  usages  of  banking  business. 

In  Brown  v.  Lynchburg  Nat.  Bank,  109 
Va.  530,  64  S.  E.  950,  17  Ann.  Cas.  119, 
where  the  account  of  a  depositor  was  fraud*- 
ulently   charged  up  by  employees   of   the 
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Southwesiern  Nai.  Bank,  lOS  Pa.  1,  74  Am. 
St.  Rep.  672,  44  Atl.  280;  First  Nat.  Bank 
V.  Allen,  100  Ala.  476,  27  L.RA.  426,  46  Am. 
St.  Rep.  80,  14  So.  335. 

No  negligence  on  the  part  of  defendant 
can  be  predicated  upon  the  mere  payment 
of  the  first  four  forged  checks  drawn  to 
the  order  of  Hennessey. 

Critten  v.  Chemical  Nat.  Bank,  171  N.  Y. 
219,  57  L.RJl.  529,  63  N.  £.  969;  Myers  v. 
Southwestern  Nat.  Bank,  193  Pa.  1,  74  Am. 
St.  Rep.  672,  44  Atl.  280. 

Hisoockf  J,,  delivered  the  opinion  of 
the  court: 

The  important  question  presented  on  this 
appeal  concerns  the  obligation  of  a  depositor 
in  a  bank  to  examine  his  pass  book  and 


{returned  Touchers  as  a  protection  against 
the  payment  by  the  bank  of  forged  checks. 
The  action  Was  brought  to  recover  a  large 
amount  paid  by  the  respondent  on  a  series 
of  forged  checks  drawn  in  the  name  of  ap- 
pellants and  charged  to  their  account.  The 
forgeries  were  conceded,  but  the  respondent 
defended  against  the  repayment  of  the 
amounts  by  it  paid  out  on  said  checks,  with 
the  exception  of  four  subject  to  special  con- 
sideration, oh  the  ground  that  appellants 
had  contributed  to  such  payment  by  their 
negligence  in  not  examining  their  pass  book 
and  vouchers,  and  that  it  had  not  been 
guilty  of  any  negligence  in  paying  the 
checks.  The  court  ruled  with  the  respond- 
ent on  this  defense  as  matter  of  law,  and 


bank  with  amounts  not  withdrawn  by  him, 
a  monthly  statement  was  rendered  to  the 
depositor  consisting  of  his  canceled  checks 
for  the  past  month,  a  machine-made  slip 
represented  to  contain  a  list  of  these  checks, 
a  statement  showing  the  totals  of  debits 
and  credits,  and  the  balance  to  the  credit 
of  the  depositor.  The  depositor  did  not 
keep  a  pass  book,  but  relied  solely  on  these 
statements  rendered  by  the  bank.  His  ex- 
amination of  these  statements  consisted  of 
seeing  that  his  checks  as  drawn  were  re- 
turned to  him  as  vouchers,  that  his  signa- 
ture to  the  checks  was  genuine,  and  that 
the  checks  returned  corresponded  with  the 
stubs  from  which  they  were  taken,  and  of 
verifying  the  total  debits  and  credits.  He 
did  not  check  the  individual  checks  with 
the  items  on  the  machine-made  list  of 
checks,  but  assumed  that  this  list  corre- 
sponded with  the  checks  returned  with  it, 
and  correctly  represented  his  withdrawals 
from  the  bank.  He  did  not  examine  it  to 
see  if  it  contained  any  item  of  charge 
against  his  account  not  represented  by  a 
check.  The  defalcation  could  have  been 
discovered  by  a  comparison  between  the 
machine-made  slip  and  the  checks  which  he 
had  drawn.  Under  this  state  of  facts  the 
cause  of  action  was  held  to  be  one  for  the 
jury.  The  failure  of  the  depositor  to  take 
the  simple  procedure  necessary  to  discover 
the  error  was  treated  as  not  negligence  bar- 
ring a  recovery  from  the  bank  as  a  piatter 
of  Taw. 

In  Leather  Mfrs.  Nat.  Bank.  v.  Morgan, 
supra,  a  case  involving  the  payment  of 
checks  which  had  been  altered  as  to 
amounts  and  also  the  names  of  the  payees 
by  a  confidential  clerk  of  the  depositor, 
where  there  was  a  controversy  as  to 
whether  the  officers  of  the  bank  had  exer- 
cised due  caution  before  paying  the  altered 
checks,  and  whether  the  depositor  omitted, 
to  the  injury  of  the  bank,  to  do  what  ordi- 
nary care  and  prudence  required  of  him, 
it  was  held  to  be  a  mixed  question  of  law 
and  fact  for  the  determination  of  the  jury. 

In  Cole  V.  Charles  City  Nat.  Bank,  114 
Iowa,  632,  87  N.  W.  671,  a  depositor  exe- 
cuted and  delivered  his  note  to  the  bank 
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and  was  given  credit  therefor  in  his  pass 
book;  he  saw  the  entry  made,  but  did  not 
observe  that  it  was  not  in  the  proper  place 
in  the  book,  but  was  on  a  page  where  the 
account  had  been  fully  settled  and  bal- 
anced; subsequentlv  a  debtor  of  his  de- 
posited in  the  bank  a  sum  equal  to  that 
for  which  he  had  previously  given  his  note, 
and  this  amount  was  credited  in  its  proper 
place  on  the  pass  book.  He,  however,  did 
not  know  of  this  payment  by  his  debtor, 
and  was  told  by  the  president  of  the  bank 
that  no  such  payment  had  been  made.  In 
his  settlement  with  the  bank  he  received 
credit  for  only  one  of  these  sums.  Under 
these  facts  it  was  held  for  the  jury  to  say 
what  knowledge  an  examination  of  the 
pass  book  and  vouchers  would  have  or 
should  have  conveyed  to  the  depositor. 

The  finding  of  facts  that  the  depositor 
was  not  guilty  of  any  negligence  in  regard 
to  the  discovery  of  the  forgery,  and  that 
he  was,  in  so  far  as  the  bank  was  concerned, 
reasonably  prudent  and  careful,  and  that 
the  payment  of  the  checks  was  not  caused 
by  any  negligence  on  his  part,  a  finding 
which  was  supported  by  evidence,  was  held 
conclusive  in  Shipman  v.  Bank  of  State,  126 
N.  Y.  318,  12  L.RA..  791,  22  Am.  St.  Rep. 
821,  27  N.  E.  371. 

The  depositor  involved  in  Clark  v.  Na- 
tional Shoe  &  Leather  Bank,  164  N.  Y.  498, 
58  N.  E.  659,  caused  his  pass  book  and 
returned  checks  and  the  bank  slip  of  checks 
paid  to  be  examined  soon  after  tneir  return 
from  the  bank  by  an  expert,  who  reported 
the  account  to  be  correct.  It  was  held,  how- 
ever, in  this  case  that  a  finding  of  fact  had 
been  made  that  the  depositor  was  not  negli- 
gent, and  therefore  this  question  was  not 
before  the  appellate  court.  The  forgery 
involved  in  this  case  consisted  in  raising 
the  amounts  for  which  checks  had  been 
drawn. 

From  the  foregoing  discussion  it  appears 
that  the  depositor  is  not  at  all  events  re- 
quired to  discover  the  forgery  or  altera- 
tion. But  the  duty  to  examine  requires 
him,  within  a  reasonable  time  from  the  re- 
turn of  his  pass  book  and  vouchers,  to  make 
an  examination  thereof  with  care  which  is 
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refused  to  Bixbmit  either  proposition  thus 
stated  to  the  jury. 

The  important  facta  which  gave  rise  to 
the  controversy  are  as  follows:  Prior  to 
JdAj  18»  1904,  the  appellants  had  opened 
and  maintained  with  the  respondent  a  de- 
posit account  with  considerable  credit  bal- 
ances. Checks  drawn  on  this  account  were 
aigned  by  means  of  a  rubber  stamp  imprint- 
ing the  words,  '^Estate  of  David  P.  Morgan," 
and  authenticated  by  the  actual  signature 
of  either  trustee.  The  appellants  bad  in 
their  employ  a  trusted  clerk  who  was  their 
immediate  agent  in  dealing  with  the  bank. 
He  made  deposits,  filled  out  the  body  of 
checks,  and  obtained  from  the  bank  the 
pass  book  and  vouchers  and  check  list  when- 
ever the  account  was  balanced.     Between 


May  18,  1904,  and  May  20,  1905,  he  forged 
twenty-eight  checks,  aggregating  a  large 
sum,  and  employing  in  his  forgeries  the  sim- 
ulated signature  of  the  trustee  Morgan. 
These  checks  were  paid  by  the  bank,  and 
together  with  the  genuine  ones  drawn  dur- 
ing the  same  period  were  charged  to  the 
appellants  on  the  books  of  the  bank.  Five 
times  during  the  period  the  former's  pass 
book  was  written  up  and  balanced,  atid  on 
each  occasion  the  checks  paid  by  the  bank 
since  the  last  balancing,  together  with  an 
itemized  statement  or  list  thereof,  and  the 
pass  book,  were  returned  to  appellants  l^ 
delivery  to  their  agent  Hennessey.  The  lat- 
ter withdrew  from  the  bundle  of  vouchers 
and  destroyed  the  checks  forged  by  him  and 
also  the  check  list^  and  then,  after  delaying 


reasonable  under  the  circumstances  of  the 
particular  case.  The  exact  examination 
which  is  required  of  a  depositor  is  one 
which  cannot  be  stated  in  a  general  way, 
but  depends  upon  the  facts  of  the  par- 
ticular case.  In  the  following  cases  par- 
ticular situations  have  been  discussed: 

A  depositor  who,  on  each  occasion  after 
the  return  of  his  pass  book  and  checks,  ex- 
amined the  account  as  rendered,  with  the 
assistance  of  a  clerk  who  had  been  guilty 
of  forgery,  and  who  in  the  examination  of 
the  account  covered  up  the  forgery,  was 
held  to  have  notice  of  such  forgery,  on  the 
theory  that  notice  to  the  agent  is  notice 
to  the  principal,  and  therefore  to  have  been 
negligent  in  not  discovering  the  forgery, 
so  that  he  could  not  recover  from  the  bank 
the  amount  paid  out  on  the  forged  checks. 
First  Nat.  Bank  v.  Allen,  100  Ala.  476,  27 
LuRJ^.  426,  46  Am.  St.  Rep.  80,  14  So.  335. 

A  depositor  who  personally  signs  all  his 
checks,  which  are  written  either  by  himself 
or  by  his  clerk,  is  bound  to  discover,  upon 
the  return  of  the  pass  book  and  canceled 
checks  to  him,  forged  checks  which  are 
written  in  a  strange  handwriting,  although 
the  signatures  are  so  well  imitated  as  to 
defy  detection.  Israel  v.  State  Nat.  Bank, 
124  La.  885,  50  So.  783. 

The  failure  of  a  depositor  to  compare  the 
returned  checks  with  the  stubs  in  the  check 
book,  which  would  have  exposed  alterations 
made  in  the  checks,  is  negligence.  Critten 
V.  Chemical  Nat.  Bank,  171  N.  Y.  219,  57 
L.R.A.  529,  63  N.  E.  969.  The  examination 
was  in);rusted  by  the  depositor  in  this  case 
to  the  clerk  who  had  committed  the  forger- 
iea,  and,  while  not  imputing  to  the  depositor 
the  knowllbdge  which  such  clerk  possessed, 
it  is  stated  that  there  is  no  reason  why  the 
depositor  was  not  chargeable  with  such  in- 
formation as  a  comparison  of  the  checks 
with  the  check  book  would  have  imparted  to 
an  innocent  party  previously  imaware  of 
the  forgeries. 

It  would  have  been  necessary  in  Scanlon- 
Oipson  Lumber  Co.  v.  Germania  Bank,  90 
Hum.  478,  97  N.  W.  380,  in  order  to  have 
discovered  the  fraud,  for  the  corporation 
to  have  compared  the  amounts  deposited  in 
L,.R.A.1915D. 


the  bank  with  checks  drawn  by  it  upon 
other  banking  houses  payable  to  the  de- 
fendant bank.  See  fuller  statement  of  this 
case  supra. 

The  exact  examination  which  was  made 
by  the  depositor  does  not  clearly  appear 
from  the  report  of  Frank  v.  Chehiical  Nat. 
Bank,  84  N.  Y.  209,  38  Am.  Rep.  501.  It  is 
stated  that  the  depositor,  on  each  occasion 
after  the  pass  book  had  been  written  up 
and  the  vouchers  returned,  made  an  exami- 
nation of  the  account  by  comparing  the 
cheeks  returned  to  him  by  his  confidential 
clerk  with  the  memorandum  of  checks  in 
the  margin  of  the  check  book,  and  the  bal- 
ance in  the  pass  book  with  the  balance  ap- 
pearing in  the  check  book,  and  on  each  oc- 
casion they  were  found  to  correspond.  He 
then  compared  the  checks  with  the  entries 
in  the  pass  book  by  havine  the  confidential 
clerk  read  the  entries  while  he  had  the 
checks,  and  no  discrepancy  appearing  the 
account  was  deemed  to  be  correct  and  was 
not  further  examined.  It  appeared  that 
the  confidential  clerk,  who  was  guilty  of 
forgery,  by  abstraction  of  the  forged 
vouchers  and  by  false  balances  and  read- 
ings, deceived  the  depositor  and  prevented 
him  from  ascertaining  by  means  of  the  ex- 
amination as  conducted  the  true  state  of 
the  account  and  the  facts  of  the  forgery. 
This  was  held  to  relieve  the  depositor  from 
any  liability  for  the  loss. 

A  depositor  has  fulfilled  its  duty  in  this 
regard  when  it  has  examined  the  pass  book 
as  written  up  and  returned  by  the  bank, 
checking  the  statements  over  with  the  de- 
positor's books  to  verify  their  accuracy, 
and  not  pursuing  the  inquiry  further  when 
the  bank^s  statements  correspond  with  the 
cash  book  and  check  book,  and  no  irregular- 
ities appear.  It  is  not  the  duty  of  the 
depositor  in  this  regard  to  pursue  the  in- 
quiry further  so  as  to  discover  the  fact 
that  an  employee  of  the  depositor,  instead 
of  depositing  certain  items,  received  the 
same  in  cash,  a  transaction  that  nowhere 
appeared  in  the  statement  of  the  account 
with  the  bank.  National  Bank  v.  Tacoma 
Mill  Co.  104  C.  C.  A.  441,  182  Fed.  1.  After 
stating  that  this  could  have  been  discovered 
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aa  long  as  convenient,  delivered  the  pass 
book  and  the  genuine  vouchers  to  Kissell, 
who  understood  that  the  rules  of  respondent 
required  that  the  pass  book  should  be  bal- 
anced every  month  or  two  months,  and  that, 
after  balancing,  it  was  returned  with  the 
paid  checks  as  vouchers  and  with  a  detailed 
list  thereof. 

The  estate,  through  Hennessey  as  its  book- 
keeper, kept  a  journal  and  ledger  containing 
an  account  with  the  bank,  and  from  which 
there  were  drawn  off  once  or  twice  during 
the  period  in  question  trial  balances.  It  also 
had  a  regular  check  book  upon  the  stubs 
of  which  were  entered,  the  genuine  checks 
presented  to  and  paid  by  the  bank.  Kissell, 
who  seems  to  have  been  the  more  active 
trustee,  never  asked  for  the  check  list  which 


he  knew  waa  returned  by  the  bank  when  the 
pass  book  was  balanced  up,  and  never  exam- 
ined the  balances  shown  by  the  pass  book, 
and  which  were  struck  after  payment  of  the 
forged  checks.  He  contented  himself  during 
the  period  in  question  with  comparing  the 
genuine  vouchers  permitted  by  Hennessey  to 
come  into  his  hands  with  the  check  book 
and  with  the  other  books  of  the  estate,  and 
which  comparison,  of  course,  disclosed  no 
signs  of  Hennessey'a  forgeries.  The  other 
trustee,  in  whatever  examinations  he  made, 
never  examined  the  pass  book  or  the  check 
list.  On  opening  their  account  the  appel- 
lants had  arranged  for  the  payment  of  in- 
terest thereon  at  a  considerable  rate,  and  the 
amount  of  this  interest^  aa  credited  <m  the 
pasa  book,  indicated  much  smaller  halancea 


by  sending  out  to  customers  for  their  state- 
ments of  account,  the  court  continues:  "We 
think,  however,  the  duty  of  a  depositor  to- 
wards his  bank  in  relation  to  the  examina- 
tion of  the  bank  statements  made  in  con- 
nection with  its  writing  up  and  balancing 
the  depositor's  pass  book  does  not  reach  to 
that  extremity.  The  statements,  as  we 
have  shown,  are  rendered  for  the  purpose  of 
advising  the  depositor  of  the  state  of  his 
account.  If  those  statements  tally  with 
the  deposit  slips  made  up  by  the  depositor 
and  the  checks  drawn  against  the  bank,  and 
if  the  balances  agree  one  with  the  other, 
the  depositor  is  not  obliged  to  look  further 
nor  to  bear  in  mind  some  irregularity  that 
may  appear  elsewhere  in  his  general  books, 
although  a  searching  inquiry  might  lead  to 
a  discovery  of  the  fraud."  But  see  Scan- 
Ion -Gipson  Lumber  Co.  v.  Germania  Bank, 
supra. 

4,  Delegation  to  agents. 

The  examination  of  the  pass  book  and 
vouchers  may  be  delegated  to  an  agent. 
Shipman  v.  Bank  of  State,  126  N.  Y.  318, 
12  L.R.A.  79,  22  Am.  St.  Rep.  821,  27  N.  E. 
371;  Leather  Mfrs.  Nat.  Bank  v.  Morgan, 
117  U.  S.  96,  29  L.  ed.  811,  6  Sup.  Ct.  Rep. 
657;  National  Bank  v.  Tacoma  Mill  Co.  104 
C.  C,  A.  441,  182  Fed.  1. 

The  depositor  may  intrust  the  examina- 
tion of  the  pass  book  and  vouchers  to  an 
agent,  provided  he  used  ordinary  care  in 
selecting  such  agent.  Kenneth  Invest.  Co. 
V.  National  Bank,  103  Mo.  App.  613,  77  S. 
W.  1002;  National  Bank  v.  Tacoma  Mill 
Co.  supra.  See  First  Nat.  Bank  v.  Allen, 
100  Ala.  476,  27  L.RA.  426,  46  Am.  St. 
Rep.  80,  14  So.  335,  supra. 

As  to  the  depositor's  right  to  recover  the 
amount  of  a  forged  or  raised  check  paid  by 
a  bank,  as  affected  by  the  fact  that  he  in- 
trusted the  examination  of  vouchers  to  the 
employee  who  was  guilty  of  the  original 
fraud,  see  note  to  First  Nat.  Bank  v.  Rich- 
mond Electric  Co.  7  L.R.A.(N.S.)    744. 

5.  Doctrine  of  account  stated. 

It  is  sometimes  held  that  silence  on  the 
L.R.A.1915D. 


part  of  a  depositor  who  has  received  front 
the  bank  a  pass  book  and  canceled  checks 
showing  the  state  of  his  account  upon  a 
balance  thereof  amounts  to  an  admission  of 
the  correctness  of  the  entries  of  debits  and 
credits  in  the  paaa  book.  In  such  a  case  the 
account  is  presumed  to  be  correct  until 
shown  otherwise.  Benton  County  Bank  v. 
Walker,  85  Iowa,  728,  61  N.  W.  241  (notes 
given  by  depositor  charged  to  his  account) ; 
Schoonover  v.  Osborne  Bros.  108  Iowa,  453, 
79  N.  W.  263  (interest  charges  by  bank); 
Des  Moines  Nat.  Bank  v.  Sisson,  143  Iowa, 
191,  121  N.  W.  533  (accounting  for  col- 
lateral claimed  incorrect) ;  Weisser  v.  Deni- 
son,  10  N.  Y.  68,  61  Am.  Dec.  731  (forged 
check);  Harley  v.  Eleventh  Ward  Bank, 
76  N.  Y.  618  (contest  over  an  item  of 
credit) ;  August  v.  Fourth  Nat.  Bank,  13 
N.  Y.  S.  R.  966,  1  N.  Y.  Supp.  139  (forged 
indorsement);  Nodine  v.  First  Nat.  Bank^ 
41  Or.  386,  68  Pac.  1109  (failure  to  credit 
deposits).  See  Janin  v.  London  &  S.  F 
Bank,  92  Cal.  14,  14  L.RJL  320,  27  Am.  »t. 
Rep.  82,  27  Pac.  1100,  and  Hardy  v.  Chesa- 
peake Bank,  51  Md.  562,  34  Am.  Rep.  325, 
infra. 

If  the  incorrectness  is  not  shown  by  the 
evidence,  the  account  sti^nds.  McLaughlin 
V.  First  Nat.  Bank,  71  111.  App.  329.  (The 
claim  here  was  that  some  deposits  had  not 
been  placed  to  the  credit  of  the  depositor, 
double  charges  of  interest  had  been  made, 
etc.)  Clark  v.  Mechanics'  Nat.  Bank,  11 
Daly,  239. 

The  failure  to  examine  the  pass  book  in 
such  cases  merely  plaeea  on  the  depositor 
the  burden  of  showing  that  the  balance  as 
returned  is  not  correct;  it  does  not  estop 
him  to  show  error  in  the  aceourit.  Rettig 
V.  Southern  Illinois  Nat.  Bank,  147  HI.  App. 
193  (depositor  claimed  certain  items  to 
have  been  improperly  charged  against  her) ; 
Farry  v.  Farmers*  &  M.  Bank,  —  N.  J.  Eq. 
— ,  58  Atl.  306  (depositor  claimed  certain 
items  were  improperly  charged  to  her  ac- 
count); Shipman  v.  Bank  of  State,  126  N. 
Y.  318,  12  L.R.A.  791,  22  Am.  St.  Rep.  821, 
27  N.  E.  371  (forged  indorsement);  Hutch- 
inson V.  Market  Bank,  48  Barb.  302  (dis- 
pute as  to  credit). 
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than  appeared  on  the  books  of  the  estate,  or 
than  would  have  appeared  on  the  pass  book 
except  for  payment  of  the  forged  checks. 

The  general  rule  of  law  is  that  a  bank 
may  pay  and  charge  to  its  depositor  only 
such  sums  as  are  duly  authorized  by  the  lat- 
ter, and,  of  course,  a  forged  check  is  not 
authority  for  such  payment. 

It  is,  however,  permitted  to  a  bank  to 
escape  liability  for  repayment  of  amounts 
paid  out  on  forged  checks,  by  establishing 
that  the  depositor  has  been  guilty  of  negli- 
gence which  contributed  to  sueh  payments, 
and  that  it  has  been  free  from  any  negli- 
gence. That  is  the  nature  of  the  defense 
urged  in  this  case. 

I  shall  not  consider  in  detail  the  evidence 
by  which  is  to  be  decided  the  appellants' 


claim  that  the  bank  itself  was  negligent. 
Several  reasons  are  assigned  why  the  ques* 
tion  of  its  negligence  at  least  should  have 
been  submitted  to  the  jury.  These  assign- 
ments of  negligence  involve  a  consideration 
of  the  particular  fe^cts  disclosed  in  this  case, 
rather  than  a  controversy  concerning  any 
principles  of  law,  and  I  shall  therefore  con- 
tent myself  with  simply  stating  that^  after 
an  examination  of  all  of  the  evidence,  we 
do  not  think  that  there  was  any  which 
would  have  justified  the  jury  in  deciding 
that  the  respondent  was  negligent  in  paying 
the  forged  checks  which  are  in  dispute.  It 
conceded  its  liability  on  the  checks  which 
were  paid  by  it  before  and  at  the  date  when 
the  paas  book  was  first  balanced  and  re- 
turned to  the  appellants,  and  the  jury  de- 


It  has  been  held  that  the  evidence  to  open 
up  such  an  account  should  be  clear  and  sat- 
isfactory. Farry  v.  Farmers'  &  M.  Bank, 
—  N.  J.  Eq.  — ,  58  Atl.  305.  In  this  case 
the  account  had  extended  over  a  number  of 
years,  had  been  balanced  a  number  of  times ; 
the  claim  of  irregularity  was  that  certain 
charges  had  been  made  without  vouchers. 
It  is  stated  that  vouchers  for  the  payments 
were  returned  by  the  bank  to  the  depositor 
with  the  pass  book,  and  an  examination  of 
the  pass  book  in  connection  with  the 
vouchers,  if  made  at  the  time,  would  have 
disclosed  any  charges  without  vouchers, 
and  the  question  of  propriety  of  such 
charges  could  have  been  settled  while  the 
transaction  was  fresh  in  the  minds  of  the 
parties.  It  is  further  stated  that  the  cir- 
cumstance of  the  account  having  been  over- 
drawn when  the  pass  book  was  returned 
was  a  matter  which  specially  imposed  on 
the  depositor  the  duty  of  immediate  exami- 
nation of  the  account.  Under  these  circum- 
stances it  is  stated  that,  while  the  account 
may  be  questioned  for  fraud  or  mistake, 
not  only  must  the  burden  of  proving  the 
fraud  or  mistake  be  upon  the  complainant, 
but,  since  the  particular  charge  upon  which 
fraud  or  mistake  is  based  in  this  case  is 
the  absence  of  any  voucher  for  the  charge, 
and  these  vouchers  had  been  for  years  in 
the  possession  of  the  depositor,  and  the 
bank  has  lost  control  of  the  evidence  on 
which  it  was  entitled  to  rely,  proof  of  the 
impropriety  of  the  charge  should  be  clear 
and  satisfactory. 

The  balancing  of  a  pass  book  and  the 
return  thereof  with  the  canceled  checks  to 
the  depositor  on  one  account  which  the  bank 
has  with  the  depositor  do  not  amount  to 
an  account  stated  as  to  another  and  sep- 
arate account.  Second  Nat.  Bank  v.  Thomp- 
son, 44  Pa.  Super.  Ct.  20Q. 

While  the  duty  of  the  depositor  to  exam- 
ine his  pass  book  is  not  the  angle  from 
which  this  l^ieory  views  this  question,  that 
duty  is  necessarily  implied.  Unless  the  de- 
positor does  examine  his  pass  book,  the  ac- 
count as  set  forth  by  the  bank  therein  be- 
comes an  account  stated.  This  places  the 
burden  of  proof  upon  the  depositor  in  case 
LJI.A.1916D. 


he  thereafter  discovers  error  therein,  to 
show  such  error.  The  theory  of  account 
stated  is  more  frequently  applied  to  mis- 
takes, but  has  been  applied  in  case  of  for- 
geries, as  shown  in  the  foregoing. 

It  has  been  held  that  the  bank  is  es- 
topped by  an  entry  in  a  pass  book  and  a 
balance  struck  thereon  from  making  a  dif- 
ferent showing,  in  the  absence  of  fraud  or 
error.  Greenhaigh  v.  First  Nat.  Bank,  226 
Pa.  184,  134  Am.  St.  Rep.  1016,  75  Atl.  260, 
18  Ann.  Cas.  330. 

h.  Doctrine  that  an  examination  is  not 

required. 

It  was  the  theory  of  Weisser  v.  Denison, 
10  N.  Y.  68,  61  Am.  Dec.  731,  that  a  de- 
positor is  under  no  duty  to  examine  his 
pass  book  and  returned  canceled  checks  for 
the  protection  of  the  bank;  that  the  book 
is  balanced  and  the  checks  returned  for  his 
protection,  and  not  for  the  protection  of 
the  bank.  Consequently,  it  was  held  that 
the  bank  was  not  relieved  from  liability 
for  the  payment  of  checks  forged  by  an  em- 
ployee of  the  depositor.  The  discussion 
as  to  the  duty  of  the  depositor  to  examine 
his  pass  book  and  voudiers  appears  in  that 
part  of  the  opinion  devoted  to  forged  checks 
which  had  been  presented  and  paid  after  a 
balancing  of  the  pass  book  and  return 
thereof  with  forged  checks  which  had  been 
presented  and  paid  before.  It  appears,  how- 
ever, that  the  amount  of  the  checks  which 
had  been  paid  after  the  balancing  was 
stricken  from  the  judgment  by  the  lower 
court,  and  the  appeal  was  by  the  bank  from 
a  judgment  for  those  paid  before.  The 
statement  as  to  the  duty  of  a  depositor  as 
to  examination  of  his  pass  book  and 
vouchers  appears  therefore  to  be  dictum^ 
and  is  so  treated  in  Critten  v.  Chemical 
Nat.  Bank,  171  N.  Y.  219,  57  L.R.A.  529, 
63  N.  E.  969. 

Upon  the  point  that  the  depositor  owes 
no  duty  to  the  bank  to  examine  his  pass 
book  and  vouchers,  the  case  of  Weisser  v. 
Denison,  supra,  is  cited  in  Manufacturers' 
Nat.  Bank  v.  Barnes,  65  111.  69,  16  Am.  Rep. 
676,  and  Merchants'  Nat.  Bank  v.  Nichols 
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termined  on  a  Bpecial  submiBsion  of  that 
particular  question  that  the  time  which 
elapsed  between  the  return  of  this  pass  book 
and  the  payment  of  the  next  check  there- 
after was  of  sufficient  length  to  give  the  ap- 
pellants a  reasonable  opportunity  for  an 
examination  and  ascertainment  of  the  con- 
dition of  the  account  which  disclosed  the 
payment  of  the  forged  checks. 

There  then  remains  the  single  question 
already  outlined,  and  which  will  be  dis- 
cussed, whether  the  appellants  were  guilty 
of  negligence,  after  the  lapse  of  a  reason-, 
able  time,  in  not  examining  their  pass  book 
and  list  of  vouchers  and  ascertaining  what 
they   were   being   charged   with,   and   thus 


discovering  the  existence  of  the  forged 
checks.  It  will  be  remembered  that  on  five 
occasions  when  their  account  was  written  up 
all  they  did  was  to  compare  the  genuine 
vouchers,  which  their  dishonest  clerk  per- 
mitted to  reach  their  hands,  with  their 
check  book  and  ledger^  and  that  they  did 
not  ask  for  the  check  list,  which  itemized 
all  paid  checks,  both  genuine  and  forged, 
or  examine  the  pass  book,  which  showed 
balances  after  deducting  forged  checks. 

It  is  well  established  that  appellants  owed 
the  duty  of  making  some  examination  and 
verification  of  their  account  with  the  bank 
when  the  pass  book  and  vouchers  were  re- 
turned.   This  is  conceded  by  them,  but  they 


&  S.  Co.  223  111.  41,  7  L.R.A.(N.S.)  752,  79 
N.  E.  38,  with  approval,  although  those 
cases  finally  turned  on  the  fact  that  the 
bank  had  been  negligent  in  paying  the 
checks. 

The  view  is  taken  in  Cincinnati  Nat. 
Bank  v.  Creasy,  10  Ohio  Dec.  Reprint,  121, 
that  a  depositor  is  under  no  duty  to  exam- 
ine his  pass  book  and  returned  vouchers  for 
the  purpose  of  discovering  forgeries  of  his 
signature.  It  is  stated,  obiter,  that  in  the 
case  of  an  alteration  he  has  such  an  in- 
terest in  the  discovery  as  to  put  upon  him 
the  duty  of  examining  the  checks  to  protect 
himself  as  well  as  the  bank. 

That  the  retention  of  a  pass  book  with- 
out objection  constitutes  a  settled  account 
was  denied  in  Kepitigalla  Rubber  Estates 
V.  National  Bank  [1909]  2  K.  B.  1010,  78 
L.  J.  K.  B.  N.  S.  964,  100  L.  T.  N.  S.  516, 
25  Times  L.  R.  402,  53  Sol.  Jo.  377,  14  Com. 
Cas.  116,  16  Manson.  234.  In  following  this 
case  the  court  in  Walker  v.  Manchester  & 
L.  Dist.  Bkg.  Co.  108  L.  T.  N.  S.  728,  states 
that  the  authorities  are  rather  against  the 
contention  that  there  is  a  duty  on  the  part 
of  the  customer  to  examine  his  pass  book, 
but  the  point  is  not  very  important,  be- 
cause, even  if  there  were  a  duty,  the  par- 
ticular loss  by  honoring  the  first  check  was 
not  caused  by  the  nonperformance  of  that 
duty.  It  is  then  stated  that  it  is  true  that 
if  the  depositor  had  found  out  about  the 
first  check  he  would  have  gotten  rid  of  the 
fraudulent  clerk  and  the  subsequent  forger- 
ies would  have  been  avoided,  but  the  fact 
that  he  did  not  do  so  was  not  in  law  the 
cause  of  the  subsequent  checks  being  forged. 
''At  the  most  it  was  a  causa  sine  qua  non; 
but  that  will  not  do.  It  is  therefore  un- 
necessary in  this  case  to  consider  whether 
in  no  case  is  there  a  duty  on  the  part  of 
the  customer  to  examine  his  pass  book,  be- 
cause, even  assuming  there  is  such  a  duty, 
the  breach  of  it  would  not  be  said  to  be  the 
effective  cause  of  the  loss  in  this  case." 

In  Bank  of  England  v.  Vagliano  [1891] 
A.  C.  107,  60  L.  J.  Q.  B.  N.  S.  145,  64  L.  T. 
N.  S.  863,  39  Week.  Rep.  657,  65  J.  P.  676, 
3  Eng.  Rul.  Cas.  696,  the  court  states 
merely,  in  answer  to  an  argument  that  the 
retention  of.  a  pass  book  by  a  depositor 
without  objection  constitutes  a  settlement 
L.ILA.1915D. 


of  accounts,  and  the  further  argument  that 
the  depositor  had  been  guilty  of  negligence 
with  respect  to  the  examination  of  the 
vouchers,  that  there  is  no  evidence  to  show 
what,  as  .  between  a  customer  and  his 
banker,  is  the  implied  contract  as  to  the 
settlement  of  account  by  such  a  dealing 
with  the  pass  book,  or  that,  having  regard 
to  the  ordinary  course  of  dealing  between 
a  banker  and  his  customers,  the  depositor 
had  done  anything  which  could  be  consid- 
ered neglect  of  his  duty  to  the  bank  or  neg- 
ligence on  his  part. 

Under  a  statute  providing  that  where  a 
signature  on  a  bill  is  forged,  the  forged 
signature  is  wholly  inoperative  imless  the 
party  whose  signature  is  forged  is  precluded 
from  setting  up  the  forgery,  the  fact  that 
monthly  statements  made  by  the  bank  to 
its  depositor  were  not  objected  to  was  held 
not  to  preclude  the  depositor  from  setting 
up  a  forgery.  It  is  stated  that  these  docu- 
ments cannot  amount  to  a  ratification, 
since  the  forgery  was  not  known  nor  even 
suspected.  I^e  fact  that  the  depositor  was 
the  Crown  was  noted,  and  it  is  stated  that 
the  Grown  cannot  be  estopped.  Two  of 
the  judges,  however,  were  of  the  opinion 
that  even  an  ordinary  depositor  could  re- 
cover in  this  instance.  Bank  of  Montreal 
V.  Rex,  38  Can.  S.  C.  268. 

In  Kemble  v.  National  Bank,  94  App.  Div. 
644,  88  N.  Y.  Supp.  246,  affirmed  in  183 
N.  Y.  646,  76  N.  E.  1098,  it  is  stated  that  a 
depositor  is  under  no  duty  to  the  bank  to 
examine  his  bank  book  to  discover  whether 
the  bank  cashier  has  correctly  counted 
money  deposited.  Continuing  further,  it 
is  stated  that  if  it  could  be  held  that  such 
a  duty  was  owing  from  the  depositor,  an 
estoppel  could  not  arise  where  there  was 
no  evidence  whatever  of  any  prejudice  which 
had  resulted  to  the  bank  ^om  neglect  of 
this  duty  on  the  part  of  the  depositor. 

See  Welsh  v.  German  American  Bank,  73 
N.  Y.  424,  29  Am.  Rep.  176,  infra. 

///.  DtUy  to  examine  fi^r  forged  indorse- 

tnent. 

The  duty  of  a  depositor  to  examine  his 
account  as  shown  by  the  pass  book  and 
vouchers  does  not  extend  to  discovering  a 
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insist  that  this  duty  was  fully  discharged 
by  comparing  with  the  check  book  the  gen- 
uine vouchers,  which  Henneesey  allowed  to 
reach  them.  The  record  before  us,  however, 
discloses  how  incomplete  and  ineffective  this 
examination  was  even  as  iigainst  the  primi- 
tive methods  which  Hennessey  employed  to 
prevent  detection  of  his  wrongdoing  by  sup- 
pression and  destruction  of  the  forged  vouch- 
ers and  check  list.  On  the  other  hand,  if 
they  had  CKamined  the  check  list  and  pass 
book,  and  if  necessary  compared  them  with 
their  own 'books,  they  would  have  discovered 
at  once  the  payment  and  debit  to  their  ac- 
count of  cheeks  which  they  had  not  drawn, 
and  the  forgeries  would  have  been  uncovered. 


There  is  no  question  about  that,  of  course. 
The  only  question  is  whether  a  jury  would 
have  been  permitted  to  say  that  they  were 
free  from  negligence  when  they  closed  their 
eyes  or  turned  them  away  from  these  cer- 
tain means  of  detection  of  their  own  agent's 
wrongdoing  which  were  furnished  to  them 
for  that  very  purpose  by  the  bank.  I  do 
not  think  it  would  have  been  permitted  to 
so  determine.  Negligence  in  this  ease  means 
the  negieot  to  do  those  things  dictated  by 
ordinary  business  customs  and  prudence 
and  fair  dealing  toward  the  bank,  which  if 
done  would  have  prevented  the  wrongdoing 
which  resulted  from  their  omission.  We 
may  take  notice  of  the  custom  practically 


forged  indorsement  of  the  payee  of  a  check 
where  there  is  no  reason  to  suspect  pay- 
ment to  the  wrong  person.  Atlanta  Nat. 
Bank  v.  Burke,  81  Ga.  597,  2  URJi,  96,  7 
S.  £.  738;  German  Sav.  Bank  ▼.  Citizens' 
Nat.  Bank,  101  Iowa,  530,  63  Am.  St.  Rep. 
399,  70  N.  W.  769,  2  Am.  Neg.  Rep.  349; 
Mui^ihy  V.  Metropolitan  Nat.  Bank,  191 
Mass.  159,  114  Am.  St.  Rep.  695,  77  N.  £. 
693;  Jordan  Marsh  Co.  v.  National  Shaw- 
mut  Bank,  201  Mass.  397,  22  L.R.A.(N.S.) 
250,  87  N.  £.  740;  Masonic  Ben.  Asso.  v. 
First  State  Bank,  99  Misc.  610,  55  So.  408; 
United  Security  Life  Ins.  &  T.  Co.  v.  Cen- 
tral Nat.  Bank,  185  Pa.  586,  40  Atl.  97; 
Califf  V.  First  Nat.  Bank,  37  Pa.  Super.  Ot. 
412. 

In  accordance  with  the  rule  of  these  caaes, 
it  is  stated  in  Guaranty  State  Bank  &  T. 
Co.  V.  Lively,  —  Tex.  Civ.  App.  — ,  149  S. 
W.  211,  that  when  checks  are  returned  to 
a  depositor  by  a  bank  he  is  not  charged 
with  notice  that  the  indorsement  thereon 
has  been  forged,  but '  when  he  has  ascer- 
tained the  genuineness  of  his  signature  to 
the  check  and  the  correctness  of  the  sum, 
be  has  performed  his  duty. 

The  court  in  Brixen  v.  Deseret  Nat.  Bank, 
5  Utah,  604,  18  Pac.  43,  expressed  an  opin- 
ion in  accordance  with  these  cases,  but  the 
decision  in  that  case  was  finally  rested  upon 
the  fact  that  the  bank  had  been  negligent 
in  paying  the  check. 

A  depositor  whose  check  had  been  paid 
upon  a  forged  indorsement  of  the  payee, 
and  whose  pass  book  had  been  returned 
with  the  check  charged  up  to  him,  in  which 
condition  the  matter  remained  for  over  a 
year,  was  allowed  to  recover  upon  discov- 
ery of  the  forgery  the  amount  of  the  check, 
in  Kuhn  v.  Frank,  7  Ohio  L.  J.  134. 

A  holding  in  effect  the  same  results  from 
the  rule  announced  in  Harter  v.  Mechanics' 
Nat.  Bank,  63  N.  J.  L.  578,  76  Am.  St.  Rep. 
224,  44  Atl.  715,  that  the  return  to  the  de- 
positor of  hi«  check  with  a  forged  indorse- 
ment, together  with  the  balanced  pass  book, 
casts  upon  him  only  the  duty  of  exercising 
reasonable  diligence  and  care  to  examine 
the  vouchers  and  the  account  as  stated  by 
the  bank,  and  to  inform  it  of  any  errors 
thus  discoverable,  and  that  where  the  de- 
positor waR  not  in  fact  acquainted  with  the 
LR.A.1915D. 


payee's  signature,  and  there  is  no  ground 
for  claiming  that  he  ought  to  have  known 
it,  he  did  not  fail  in  his  duty  to  the  bank 
by  not  discovering  the  forgery  on  return  of 
the  check. 

Harter  v.  Mechanics'  Nat.  Bank  is  ap- 
proved in  Pratt  v.  Union  Nat.  Bank,  79  N. 
J.  L.  117,  76  Atl.  313,  a  case  involving  the 
forged  indorsement  of  a  check  which  had 
been  retained  by  the  depositor  nearly  two 
years  after  it  had  been  returned  to  him 
with  his  pass  book. 

In  Welsh  v.  German  American  Bank,  73 
N.  Y.  424,  29  Am.  Rep.  175,  an  action  by  a 
depositor  to  recover  a  balance  from  the 
bank,  which  balance  the  bank  claimed  to 
have  been  paid  out  upon  cheeks  of  the  de- 
positor, it  appeared  that  the  checks  in  ques- 
tion were  procured  by  a  confidential  clerk 
of  the  depositor,  who  presented  to  the  de- 
positor fictitious  accounts,  in  payment  of 
which  the  depositor  drew  checks  and  handed 
them  to  the  clerk  to  send  to  the  payees. 
The  clerk,  instead  of  sending  them  to  the 
payees,  forged  the  name  of  the  payees  and 
drew  the  money.  The  court  adhered  to  the 
doct)*ine  announced  in  Weisser  v.  Denison, 
10  N.  Y.  68,  61  Am.  Dec.  731,  and  held  that 
the  depositor  owed  no  duty  to  the  bank 
which  required  him  to  examine  his  pass 
book  or  vouchers  with  a  view  to  the  detec- 
tion of  forgeries  of  his  name.  With  refer- 
ence to  the  question  of  the  balance  of  the 
pass  book  and  the  return  thereof  with  the 
vouchers  to  the  depositor  as  being  an  ac- 
count stated,  it  is  held,  in  accordance  with 
the  earlier  decision,  that  the  proof  of  pay- 
ment afforded  by  the  stated  account  may  be 
overthrown,  and  is  overthrown,  by  proof  of 
the  forgery. 

While  citing  Welsh  v.  German  American 
Bank  as  authority,  the  court  in  Shipman 
V.  Bank  of  State,  126  N.  Y.  318,  12  L.R.A. 
791,  22  Am.  St.  Rep.  821,  27  N.  E.  371, 
states  that  the  depositor  had  exercised  suf- 
ficient care  through  an  agent  to  discover  the 
forged  indorsements.  There  was  a  finding 
that  the  depositor  had  not  been  guilty  of 
any  negligence  in  failing  to  discover  the 
forgery,  and  this  finding,  being  supported 
by  evidence,  was  taken  as  conclusive.  It 
was  accordingly  held  that  the  bank  was 
liable  to  the  depositor  for  checks  paid  out 
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universal  amongst  banks  at  frequent  inter- 
vals to  write  up  and  balance  the  pass  books 
of  their  customers  and  return  them  with 
paid  checks  or  other  instruments  as  vouch- 
ers for  the  payments  made  and  charged  to 
the  depositor.  The  appellants  were  business 
men  and  fully  understood  this.  They  ap- 
parently knew  the  rule  of  the  bank  requir- 
ing accounts  to  be  written  up  every  month 
or  two,  and  they  knew  that  there  were  re- 
turned with  the  pass  book  not  only  the 
vouchers,  but  an  itemized  list  thereof  as 
debited  to  the  account.  When  they  sub- 
mitted their  pass  book  to  be  thus  written 
up,  they  in  effect  called  for  a  statement  of 
their  account  as  kept  by  the  bank;  and, 
when  this  was  furnished  to  them,  is  it  to  be 
thought  that  they  satisfied  the  requirements 


of  common  prudence  and  fairness  to  the 
bank  by  absolutely  disregarding  the  pass 
book  and  check  list,  which  could  not  be 
easily  falsified,  and  simply  comparing  a 
bundle  of  vouchers,  which  might  be  much 
more  easily  manipulated  by  ready  abstrac- 
tion of  vouchers!  The  pass  bode  is  the 
statement  of  the  bank's  version  of  the  ac- 
count and  the  fundamental  basia  for 
comparison  with  the  depositor's  own  rec- 
ords. The  paid  checks  which  are  returned 
are  the  vouchers  of  the  bank  for  its  account 
as  written  on  the  pass  book,  and,  if  they 
are  to  be  made  the  medium  of  comparison 
of  accounts,  the  depositor  at  least  ought  to 
endeavor  to  know  that  they  tally  with  the 
pass  book.  Otherwise  he  has  made  no  re- 
liable  comparison   or   verification.     There- 


by it  upon  the  indorsement  of  the  payee 
'  forged  by  the  depositor's  employee,  and 
also  those  made  payable  to  a  fictitious 
payee  by  the  employee  without  the  knowl- 
edge of  the  depositor,  and  the  indorsement 
of  such  fictitious  payee  forged  by  him. 

Shipman  v.  Bank  of  State  was  approved 
in  Kearny  v.  Metropolitan  Trust  Co.  110 
App.  Div.  236,  97  N.  Y.  Supp.  274,  affirmed 
in  186  N.  Y.  611,  79  N.  E.  1108,  but  it  was 
there  stated  that,  even  if  it  be  conceded 
that  the  depositor  was  negligent  in  failing 
to  discover  the  forgery  of  the  indorsement, 
the  bank  is  not  aided,  because  it  did  not 
appear  that  it  was  injured  in  any  way  by 
his  failure. 

Ko  distinction  is  made  in  the  New  York 
cases  just .  cited,  between  forged  indorse- 
ments and  forgeries  appearing  on  the  face 
of  the  check,  but  in  Critten  v.  Chemical 
Nat.  Bank,  171  N.  Y.  219,  67  L.Rjl.  529, 
63  N.  E.  969,  this  distinction  is  made  in 
an  ohiter  statement  to  the  effect  that  the 
depositor's  sources  of  information  and 
means  of  knowledge  may  lead  to  an  ex- 
posure of  forgeries  or  alterations,  but  will 
give  no  information  as  to  the  genuine  char- 
acter o{  the  indorsements,  and  because  the 
depositor  has  no  greater  knowledge  of  that 
subject  than  the  bank,  it  owes  the  bank 
no  duty  in  regard  thereto. 

In  Harlem  Co-op.  BIdg.  &  L.  Asso.  v. 
Mercantile  Trust  Co.  ]0  Misc.  680,  31  N.  Y. 
Supp.  790,  where  the  depositor's  treasurer 
examined  the  returned  checks  as  received 
from  the  bank  with  regard  to  their  dates 
and  amounts,  but  did  not  examine  the  sig- 
nature of  the  payees  as  indorsed  thereon, 
it  is  stated  that,  although  these  indorse- 
ments might  have  been  verified  by  reference 
to  the  records  of  the  association,  such  veri* 
fication  would  appear  to  be  an  act  in  excess 
of  the  duty  owing  from  the  depositor  to 
the  bank. 

A  bank  was  held  liable  to  a  depositor 
for  an  amount  paid  on  a  check  drawn  by 
him,  on  which  the  indorsement  of  payee  had 
been  forged,  about  seven  years  after  he 
had  received  the  pass  book  and  forged 
check  from  the  bank,  in  Bank  of  British 
N.  A.  V.  Merchants'  Nat.  Bank,  91  N.  Y. 
L.R.A.1915D. 


106.  It  is  stated  that  the  depositor  lost 
none  of  his  rights  by  receiving,  under  a 
mistake  as  to  the  facts,  the  check  as  one 
properly  paid  and  charged  to  its  account 
by  the  bank. 

A  bank  was  held  liable  to  a  depositor 
for  the  amount  paid  on  a  check  the  indorse- 
ment of  the  payee  of  which  had  been  forged, 
in  National  Marine  Underwriters  v.  Nation- 
al Bank,  9  Misc.  362,  29  N.  Y.  Supp.  698; 
but  there  is  no  discussion  as  to  tne  duty 
of  the  depositor  to  discover  this  forgery*; 
in  fact  it  is  stated  that  the  matter  of  an 
account  stated  had  nothing  to  do  with  the 
question  upon  which  the  determination  of 
the  case  depended. 

On  the  contrary,  in  Wind  v.  Fifth  Nat- 
Bank,  39  Mo.  App.  72,  the  duty  of  a  de- 
positor to  examine  his  pass  book  and 
vouchers  was  held  to  extend  to  the  detec- 
tion of  forged  indorsements.  The  cases 
discussed  in  the  opinion  are  cases  of  for- 
geries on  the  face  of  the  check,  and  the 
court  fails  to  distinguish  the  questions. 
And  it  was  held  in  the  case  that  no  injury 
having  been  suff^ed  by  the  bank,  the  de- 
positor might  recover.  A  similar  holding 
appears  in  Lieber  v.  Fourth  Nat.  Bank,  137 
Mo.  App.  158,  117  S.  W.  672. 

IV.    Effect   of  failure  to   comply   tifiiH 

duty, 

a.  In  general* 

The  failure  of  the  depositor  to  comply 
with  his  duty  as  defined  in  II.  a,  supra,  does 
not  necessarily  throw  the  loss  due  to  an 
error  or  payment  on  forgeries  or  altera- 
tions on  him. 

Under  the  theory  of  an  account  stated  as 
discussed  above,  the  failure  of  the  depositor 
to  make  the  requisite  examination  simply 
places  upon  him  the  burden  of  proof  as  to 
mistakes  or  erroneous  payments.  See  IL 
a,  5,  supra. 

In  case  of  forgeries  and  alterations  the 
failure  of  a  depositor  to  comply  with  his 
duty  of  examination  is,  by  the  weight  of 
judicial  opinion,  made  to  depend  upon  the 
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fore  it  BeemB  to  me  tliat,  when  the  appellant* 
relied  for  yerifieation  merely  on  a  compari- 
son of  Touefaers  without  any  effort  to  verify 
these  by  comparison  with  the  check  list  or 
pass  book,  they  did  not  exercise  reasonable 
methods.  On  the  other  hand,  it  seems  to  me 
that  when,  having  obtained  from  the  bank 
a  list  of  vouchers  and  balanced  pass  book, 
which  were  intended  to  give  and  did  give 
them  a  correct  basis  for  comparison  and 
verification,  they  disregarded  these,  they 
were  guilty  of  such  obvious  oblivion  of  their 
duties  that  no  extended  argument  can  make 
plainer  their  negligence  than  does  the  mere 
recitals  of  the  facts.  The  authorities  which 
have  been  called  to  our  attention  do  not  es- 
tablish   anything    in    opposition    to    these 


views,  but  the  later '  ones  tend  to  sustain 
them. 

It  is  true  that  in  Weisser  v.  Denison,  10 
N.  Y.  68,  61  Am.  Dec.  731,  some  things  were 
said  by  the  judges  who  wrote  which  question 
the  doctrine  that  a  depositor  owes  any  duty 
to  a  bank  to  examine  his  pass  book  or  vouch- 
ers with  a  view  to  the  detection  of  forgeries, 
but  the  decision  itself  is  only  authority  for 
the  proposition  that  the  bank  was  not  re- 
lieved from  liability  for  forged  checks  which 
had  been  paid  before  the  account  was  bal- 
anced by  the  failure  of  the  depositor  to 
subsequently  discover  the  forgeries. 

In  Frank  v.  Chemical  Nat.  Bank,  84  N.  Y. 
200,  38  Am.  Rep.  501,  the  court  had  before 
it  for  consideration  the  payment  by  the  de- 
fendant of  forged  checks.    The  plaintiffs  on 


further  question  whether  the  bank  has  suf- 
fered any  injury  from  such  failure. 

Although  the  depositor  has  failed  in  the 
dut^  which  rests  upon  him  as  to  the  exami- 
nation of  his  account  from  the  returned 
pass  book  and  canceled  checks,  still  he  is 
entitled  to  recover  from  the  bank  money 
wrongfully  paid  out  by  it,  if  it  has  suffered 
no  damage  from  the  depositor's  dereliction 
of  duty.  Janin  v.  London  Sb  S.  F.  Bank, 
92  Cal.  14,  14  L.RA.  320,  27  Am.  St.  Rep. 
82,  27  Pac.  1100;  Wind  v.  Fifth  Nat.  Bank, 
39  Mo.  App.  72;  McKeen  v.  Boatmen's  Bank, 
74  Mo.  App.  281;  Lieber  v.  Fourth  Nat. 
Bank,  187  Mo.  App.  158,  117  S.  W.  672; 
Weinstein  v.  National  Bank,  69  Tex.  38,  5 
Am.  St.  Rep.  23,  6  S.  W.  171. 

In  Janin  v.  London  &  S.  F.  Bank,  92  Cal. 
14,  14  L.R.A.  320,  27  Am.  St.  Rep.  82,  27 
Pac.  1100,  the  forged  check  was  paid  on 
May  29;  on  the  4th  of  the  following  Sep- 
tember the  pass  book  was  returned  to  the 
depositor,  showing  the  statement  of  his  ac- 
count at  that  date,  and  the  fact  that  he 
was  charged  with  the  amount  of  this  check, 
which  was  returned  to  him  as  one  of  the 
vouchers.  On  the  11th  of  the  following  De- 
cember another  statement  of  the  depositor's 
account  was  rendered  to  him  by  the  bank, 
in  which  appeared  the  balance  shown  by  the 
previous  account.  The  depositor  did  not 
at  once  examine  the  check  in  dispute  when 
it  was  returned  to  him  -with  his  balanced 
pass  book  in  September,  nor  until  some  time 
in  the  month  of  December.  He  at  first  in- 
timated to  the  bank  a  doubt  of  its  genuine- 
ness in  the  latter  part  of  December,  but 
did  not  give  notice  that  he  actually  claimed 
it  to  be  a'  forgery  until  the  Ist  of  the  fol- 
lowing February.  There  was  nothing  in 
the  evidence  showing  that  if  notice  had 
been  given  on  the  day  the  check  was  re- 
turned, the  bank  would  have  been  in  any 
better  position  to  discover  the  forgery  or 
the  person  who  uttered  it,  or  to  avail  itself 
of  any  of  the  coercive  measures  known  to 
the  law  by  which  to  retrieve  the  loss,  than 
it  was  at  the  time  it  received  notice.  Upon 
this  state  of  facts  the  court  stated  that  if 
the  depositor  "was  negligent,  it  was  not 
shown  that  the  defendant  [bank]  suffered 
L.RJL1915D. 


I  any  damage  thereby,  and  for  that  reason 
I  such  negligence  cannot  be  allowed  as  a  de- 
fense to  plaintiff's  [the  depositor]  right  to 
recover  in  this  action," 

See  Israel  v.  State  Nat.  Bank,  124  La. 
885,  60  So.  783,  infra. 

But  if  the  bank  has  suffered  through  the 
dereliction  of  dutv  on  the  part  of  the  de- 
positor, the  depositor  is  precluded  from  re- 
covering from  the  bank.  Weinstein  v.  Na- 
tional Bank,  69  Tex.  38,  6  Am.  St.  Rep.  23, 
6  S.  W.  171. 

In  Fifth  Nat.  Bank  v.  Iron  City  Nat. 
Bank,  92  Tex.  436,  49  S.  W.  368,  it  was  held 
to  be  the  duty  of  one  bank  doing  business 
with  another,  to  examine  a  statement  re- 
ceived from  such  other  and  notify  it  as  to 
the  lack  of  authority  of  one  of  its  agents 
to  require  the  application  of*  its  account 
to  the  discharge  of  his  notes,  so  that  its 
failure  to  do  so  would  estop  it  from  deny- 
ing such  authority,  if  such  failure  operated 
to  the  prejudice  of  the  bank  rendering  the 
statement.  This  was  followed  in  the  sec- 
ond appeal  of  this  case,  reported  in  31  Tex. 
Civ.  App.  308,  71  S.  -W.  612. 

One  theory  is  that  upon  the  depositor's 
failure  in  his  duty,  the  account  as  set  forth 
in  the  pass  book  becomes  an  account  stated. 
Janin  v.  London  &  S.  F.  Bank,  02  Cal.  14, 
14  L.RA.  320,  27  Am.  St.  Rep.  82,  27  Pac. 
110  {dictum). 

The  three  foregoing  cases  indicate  that 
the  entire  loss  falls  upon  the  depositor 
where  the  bank  has  been  injured  by  his 
failure  to  make  the  required  examination. 
The  question,  however,  is  not  discussed  as 
against  the  theory  that  only  so  much  of 
the  lose  as  is  due  to  the  depositor's  dere- 
liction of  duty  falls  upon  him. 

The  latter  theory  is  adhered  to  in  some 
cases,  and  it  is  held  that  where  a  depositor 
has  failed  in  his  duty  in  examining  his  ac- 
count as  shown  by  the  pass  book  and  can- 
celed checks,  which  have  been  returned  to 
him,  the  bank  is  not  relieved  entirely  of 
payment  to  him  of  the  amount  wrongfully 
paid  out  by  it,  but  only  for  the  damage 
which  it  has  suffered  by  reason  of  the  de- 
positor's failure.  First  Nat.  Bank  v.  Allen, 
100  Ala.  476,   27  L.R.A.  426,  46  Am.  St.: 
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each  occasion,  after  the  pass  book  had  be^i 
written  up  and  the  vouchers  returned,  made 
an  examinatioir  of  the  account  by  comparing 
the  checks  returned  to  them  with  the  memo- 
randum of  checks  in  the  margin  of  the  check 
book,  and  the  balance  in  the  pass  book  with 
the  balance  appearing  in  the  check  book,  and 
on  each  occasion  they  were  found  to  corre- 
spond. One  of  the  plaintiffs  then  compared 
the  checks  with  entries  in  the  pass  book  by 
having  the  dishonest  clerk  who  had  commit- 
ted the  forgeries  read  the  entries  while  he 
had  the  checks,  and,  no  discrepancy  appear- 
ing, the  account  was  deemed  to  be  correct 
and  was  not  further  examined.  It  appeared 
that  the  clerk  by  abstraction  o2  forged 
vouchers  and  by  false  balances  and  readings 
deceived  the  plaintiffs  and  prevented  them 
from  ascertaining,  by  means  of  the  examina- 
tion thus  conducted,  the  true  state  of  the 


account  and  the  fact  of  the  forgeries.  But 
it  will  be  noticed  that  the  plaintiffs  did 
precisely  what  the  appellants  in  this  case 
failed  to  do  when  they  compared  their  pass 
book  as  written  up  by  the  bank  with  their 
own  books,  and  that  they  were  deceived  by 
the  false  balances  which  their  clerk  had 
placed  upon  their  own  books.  The  court> 
while  recognizing  fully  the  obligation  rest- 
ing upon  the  depositor  to  make  some  ex- 
amination of  his  account  with  the  bank 
when  made  up,  held  that  he  was  under  no 
duty  to  60  conduct  the  examination  that  it 
would  of  inevitable  necessity  lead  to  the 
discovery  of  the  fraud;  that  he  was  only 
bound  to  use  reasonable  diligence;  and  that 
on  the  facts  as  developed  in  that  case  such 
diligence  by  the  depositor  was  established. 
In  Critten  v.  Chemical  Nat.  Bank,  171  N. 
Y.  219,  230,  57  L.R^  529,  63  N.  £.  969,  973, 


Rep.  80,  14  So.  335;  National  Dredging  Co. 
V.  Farmers'  Bank,  6  Penn.  (Del.)  580,  16 
L,R.A.(N.S.)  693,  130  Am.  St.  Rep.  158,  69 
Atl.  607;  Critten  v.  Chemical  Nat.  Bank, 
171  N.  Y.  219,  57  L.R.A.  529,  63  N.  E.  969. 

b.  In  case  of  a  series  of  forgeries. 

Where  there  is  a  series  of  checks  forged 
and  paid  at  different  times, .  some  before 
the  depositor  is  chargeable  with  notice^  and 
some  after  he  is  thus  charged,  the  bank  is 
entitled  to  invoke  the  equitable  doctrine  of 
estoppel  as  to  those  paid  after  the  depositor 
is  chargeable  with  notice,  if  the  failure 
of  the  depositor  to  call  attention  to  the 
forgeries  misleads  the  bank  into  paying  the 
sul^quent  checks.  Hardy  v.  Chesapeake 
Bank,  51  Md.  662,  34  Am.  Rep.  325;  Ken- 
neth Invest.  Co.  v.  National  Bank,  96  Mo. 
App.  125,  70  S.  W.  173. 

This  is  stated  to  be  the  rule  in  Critten 
V.  Chemical  Nat.  Bank,  171  N.  Y.  219,  57 
L.RJI.  529,  63  N.  £.  969,  although  it  does 
not  appear  that  the  facts  there  called  for 
this  decision. 

In  other  cases  of  a  series  of  forgeries, 
the  element  of  injury  to  the  bank  is  not 
given  special  notice,  but  it  is  held  that  as 
to  the  checks  paid  after  the  depositor  is 
chargeable  with  notice  arising  from  his 
duty  to  examine,  the  loss  falls  upon  him. 
It  is  the  theory  that  if  the  bank  had  been 
notified  of  the  forgeries  at  the  time  when 
the  depositor  was  chargeable  with  notice, 
the  subsequent  forgeries  would  not  have 
been  carried  out.  First  Nat.  Bank  v.  Allen, 
100  Ala.  476.  27  L.R.A.  426,  46  Am.  St.  Rep. 
80,  14  So.  335;  National  Dredging  Co.  v. 
Farmers'  Bank.  6  Penn.  (Del.)  580,  16 
L.R.A.(N.S.)  593,  130  Am.  St.  Rep.  158,  69 
Atl.  607.  It  is  evident,  however,  that,  for 
the  bank  to  invoke  the  equitable  ground  of 
estoppel,  it  must  appear  that  it  has  been 
misled  to  its  injury. 

In  Israel  v.  State  Nat.  Bank,  124  La.  885, 
50  So.  783,  the  bank  was  held  liable  for  the 
checks  which  had  been  paid  before  the  de- 
L.R.A.1916D. 


positor  was  chargeable  with  notice  by  vir- 
tue of  having  received  his  pass  book  and 
canceled  checks,  without  any  question  as  to 
whether  it  had  been  injured  or  not;  while 
as  to  the  checks  which  were  paid  after  the 
depositor  was  thus  charged  with  notice,  the 
bank  was  held  not  liable. 

In  National  Bank  v.  Tacoma  Mill  Co.  104 
C.  C.  A.  441,  182  Fed«  1,  there  was  a  series 
of  peculations  by  an  employee,  but,  as  the 
court  held  the  depositor  had  fulfilled  his 
duty  as  to  inspection  of  the  pass  book,  the 
question  as  to  the  bank's  liability  for  pecu- 
lations occurring  after  he  had  bad  an  op- 
portunity to  inspect  his  pass  book  and  dis- 
cover them  did  not  arise. 

See  Weisser  v.  Denison,  10  N.  Y.  68,  61 
Am.  Dec.  731;  Brown  v.  Lynchburg  Nat. 
Bank,  109  Va.  530,  64  S.  E.  950,  17  Ann. 
Cas.  119;  Leather  idfrs.  Nat.  Bank  v.  Mor- 
gan, 117  U.  S.  96,  29  L.  ed.  811,  6  Sup.  Ct. 
Rep.  657;  Walker  v.  Manchester  &  L.  Dist. 
Bkg.  Co.  108  L.  T.  N.  S.  728,  29  Times  L. 
R.  492,  supra,  in  all  of  which  there  was  a 
series  of  forgeries. 


e.  Necessity  that  hanic  show  injury. 

Where  the  right  of  the  bank  to  throw 
a  loss  upon  the  depositor  is  .dependent  up- 
on injury  to  the  baink,  the  burdien  has  been 
placed  upon  the  bank  to  show  that  it  has 
been  injured  by  the  dereliction  in  the  de- 
positor's duty. 

Consequently,  where  it  has  not  shown 
such  injury,  it  will  be  presumed  that  it 
suffered  none.  Wind  v.  Fifth  Nat.  Bank, 
39  Mo.  App.  72;  McKeen  v.  Boatmen's  Bank, 
74  Mo.  App.  281. 

A  depositor  who  failed  to  examine  his 
balance,  pass  book,  and  returned  checks,  in- 
cluding a  forged  one,  for  an  unreasonable 
time  after  they  had  been  returned  to  him, 
is  entitled  to  recover  from  the  bank  the 
amount  of  the  forged  check  paid  by  it, 
where  there  is  no  showing  that  the  bank 
suffered  by  the  deUy.    Janin  v.  London  & 
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the  court  had  before  It  a  case  of  payment 
by  the  bank  of  checks  which  had  been  raised. 
It  appeared  that  a  eomparibon  of  the  re- 
turned vouchers  with  the  check  stubs  would 
have  exposed  the  alterations  in  the  checks, 
and,  as  it  was  not  necessary  to  examine  the 
pass  book  to  accomplish  such  detection,  that 
phase  of  a  depositor's  obligation  was  not 
discussed.  The  failure  to  detect  the  altera- 
tion was  due  to  the  fact  that  the  verifica- 
tion of  the  account  was  as  a  rule  intrusted 
to  the  dishonest  clerk  who  had  raised  the 
checks.  The  court  in  the  opinion  written 
by  Judge  Cullen  reaffirmed  the  general  rule 
laid  down  in  the  Frank  Case,  of  an  obliga- 
tion on  the  part  of  the  depositor  to  examine 
his  account  and  vouchers,  and,  in  reaching 
the  conclusion  that  the  plaintiffs  were 
chargeable  with  knowledge  of  the  fraudulent 
alterations  which  would  have  been  disclosed 


by  an  honest  comparison  with  the  vouchers 
which  were  returned  with  the  check  book, 
said:  "It  is  clear,  therefore,  that  at  all 
times  a  comparison  of  the  returned  checks 
with  the  stubs  in  the  check  books  would  have 
exposed  the  alterations  made  in  the  checks. 
Of  course,  the  knowledge  of  the  forgeries 
that  Davis  possessed,  from  the  fact  that 
he  himself  was  the  forger,  was  in  no  respect 
to  be  attributed  to  the  plaintiffs.  But  we 
see  no  reason  why  they  were  not  chargeable 
with  such  information  as  a  comparison  of 
the  checks  with  the  check  book  would  have 
imparted  to  an  innocent  party  previously 
unaware  of  the  forgeries.  The  plaintiffs' 
position  may  be  no  worse  because  they  in- 
trusted the  examination  to  Davis  instead  of 
to  a  third  person;  but  they  can  be  no  better 
off  on  that  account.  If  they  would  have 
I  been  chargeable  with  the  negligence  or  fail- 


S.  F.  Bank,  92  Cal.  14,  U  L.RA.  320,  27 
Am.  St.  Rep.  82,  27  Pac.  1100. 

The  burden  has  been  placed  upon  the  bank 
to  show  injury  even  as  to  a  series  of  iorg^- 
ies.  See  Hardy  v.  Chesapeake  Bank,  51  Md. 
562,  34  Am.  Hep.  325;  Kenneth  Invest.  Co. 
V.  National  Bank,  96  Mo.  App.  125,  70  S. 
W.  173. 

But  in  Leather  Mfrs.  Nat.  Bank  v.  Mor- 
gan, 117  U.  S.  96,  29  L.  ed.  811,  6  Sup.  Ct. 
Rep.  657,  it  is  stieited  that  if  the  depositor 
was  guilty  of  negligence  in  not  discovering 
and  giving  notice  of  the  fraud  of  his  clerk, 
the  bank  was  thereby  .prejudiced^  because  it 
was  prevented  from  taking  steps,  by  the  ar- 
rest of  the  criminal,  or  by  an  attachment 
of  his  property  or  other  form  of  proceedings, 
to  compel  restitution;  that  it  is  not  neces- 
sary that  it  should  be  made  to  apoear  by 
evidence  that  benefit  would  certainly  have 
accrued  to  the  bank  from  an  attempt  to 
secure  payment  from  the  criminal;  that  an 
inquiry  as  to  the  damages  in  money  ac- 
tually sustained  by  the  bank  by  reason  of 
the  neglect  of  the  depositor  to  give  notice 
of  the  forgery  might  be  proper  in  an  action 
to  recover  damages  for  a  violation  of  the 
depositor's  duty,  but  in  a  suit  by  the  de- 
positor in  effect  to  falsify  its  stated  account 
to  the  injury  of  the  bank,  whose  defense 
is  that  the  depositor  has  by  his  conduct 
ratified  or  adopted  the  payment  of  the  al- 
tered checks,  and  thereby  induced  it  to  for- 
bear taking  steps  for  its  protection  against 
the  person  committing  the  forgeries,  the 
right  to  seek  and  compel  restoration  and 
payment  from  the  person  committing  the 
forgeries  is  in  itself  a  valuable  one,  and  it 
is  sufficient  if  it  appears  that  the  bank,  by 
reason  of  the  negligence  of  the  depositor, 
was  prevented  from  promptly,  and  it  may 
be  eneetively,  exercising  it. 

F.  Effect  of  negligence  of  5rtnfc. 

If  the  bank  has  been  negligent  in  failing 
to  discover  the  alteration  or  forgery  of  a 
check  it  is  liable  for  paying  it,  notwith- 
L.R.A.3916D.  48 


I  standing  the  d^ositor  failed  in  his  duty  to 
I  examine  the  account.  National  Dredging 
Co.  V.  Farmers'  Bank,  6  Penn.  (Del.)  580, 
16  L.R.A.(N.S.)  693,  130  Am.  St.  Rep.  158, 
69  Atl.  607;  Manufacturers'  Nat.  Bank  v. 
Barnes,  65  III.  69,  16  Am.  Rep.  576;  Mer- 
chants' Nat.  Bank  v.  Nichols  &  S.  Co.  223 
III.  41,  7  L.RA.(N.S.)  762,  79  N.  E.  38; 
New  York  Produce  Exch.  Bank  v.  Houston, 
95  C.  C.  A.  251,  169  Fed.  786. 

In  Manufacturers'  Nat.  Bank  v.  Barnes, 
65  m.  69,  16  Am.  Rep.  576,  a  depositor,  be- 
ing obliged  to  leave  the  city  for  a  short 
time,  gave  to  a  clerk  a  power  of  attorney 
authorizing  him  to  draw  checks  on  the  bank 
for  fifteen  days,  and  lodged  this  power  of 
attorney  with  the  bank.  After  his  return 
at  the  end  of  the  fifteen  days  the  clerk 
continued  to  draw  checks  and  the  bank  to 
pay  them.  This  is  held  to  constitute  negli- 
gence on  the  part  of  the  bank  which  can- 
not be  excused  merely  by  the  failure  of  the 
depositor  to  examine  the  returned  checks. 
A  bank  which  has  paid  an  overdraft  of 
a  local  agent  upon  the  account  of  his  prin- 
cipal, who  resides  in  another  state,  with- 
out ascertaining  the  authority  of  the  asent, 
cannot  assert  failure  of  the  principal  to 
examine  the  pass  book  and  returned 
vouchers  after  the  balancing  of  the  account, 
as  an  estoppel  upon  the  principal  to  deny 
liability  for  the  overdraft,  since  the  failure 
to  ascertain  the  authority  of  the  agent  is 
in  itself  negligence.  Merchants'  Nat.  Bank 
V.  Nichols*  &  S.  Co.  223  111.  41,  7  L.R.A. 
(N.S.)  752,  79  N.  E.  38. 

A  bank  which  cashed  a  check  upon  the 
forged  indorsement  of  the  payee  named 
therein  was  held  negligent  where  it  had 
the  genuine  signa.ture  of  the  payee  in  the 
bank  where  it  was  accessible,  and  it  is  ap- 
parent that,  had  a  comparison  been  made 
between  the  genuine  signature  in  its  pos- 
session and  the  signature  on  the  check,  the 
forgery  would  have  been  detected.  Brixen 
V.  Deseret  Nat.  Bank,  6  Utah,  504,  18  Pac. 
43.  W.  A.  E.    , 
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ure  of  another  clerk  in  the  verification  of 
the  accounts,  they  must  be  equally  ao  for 
the  default  of  Davis,  ao  far  as  the  examina- 
tion itself  would  have  disclosed  the  facts. 
We  think  it  plain,  therefore,  that  the  find* 
ing  of  the  referee  that  the  plaintiffs  were 
not  negligent  in  the  examination  of  the 
pass  book  and  vouchers  is  without  evidence 
to  sustain  it,  unless  the  plaintiffs  discharged 
their  duty  to  the  defendant  when  they  com- 
mitted the  examination  to  a  proper  clerk, 
and  were  not  responsible  for  the  manner  in 
which  the  clerk  performed  the  task.  From 
the  language  of  the  report  of  the  learned 
referee  it  would  seem  as  if  this  last  were 
the  theory  on  which  his  decision  proceeded. 
We  do  not  think  it  can  be  sustained." 

In  addition  to  these  decisions  of  our  own 
court  it  was  distinctly  held  in  Myers  v. 
Southwestern  Nat.  Bank,  193  Pa.  1,  74  Am. 
St.  Rep.  672,  44  Atl.  280,  and  in  Leather 
Mfrs.  Nat.  Bank  v.  Morgan,  117  U.  S.  96, 
29  L.  ed.  811,  6  Sup.  Ct.  Rep.  657,  that  the 
depositor  who  sends  his  pass  book  to  be 
written  u^  and  receives  it  back  with  his 
paid  checks  as  vouchers  is  bound  to  examine 
the  pass  book  and  vouchers,  and  to  report 
to  the  bank,  without  unreasonable  delay, 
any  errors  which  may  be  discovered.  These 
decisions,  it  seems  to  me,  sustain  the  con- 
clusion that  the  appellants  were  remiss  in 
their  obligations,  and  that  the  judgment  ap- 
pealed from  sliould  be  affirmed,  and  which 
course  I  recommend. 

CuUen,  Ch.  J.,  and  Wlllard  Bartlett, 
Chase,  Cuddeback,  Hoffan,  and  Miller, 
JJ.,  concur. 


NORTH  DAKOTA  SUPREMB  COURT. 

L.  C.  DOW  et  al.,  Admrs.»  etc.,  of  Eulalie 
Iiillie,  Deceased,  et  al., 

V. 

GEORGE  L.  LILLIE,  Admr.,  etc.,  of  Eula- 
lie Lillie,   Deceased,  Respt. 

(26  N.  D.  612,  144  N.  W.  1082.) 

Appeal  —  petition  to  sell  decedent's  es- 
tate. 

1.  An  order  of  the  district  court  which 
confirms  an  order  of  the  county  court  in  an 
aneilliary  administration  refusing  to  g^ant 
a  petition,  filed  by  the  principal  adminis- 
istrator  imder  the  direction  of  the  principal 

Headnotes  by  Bbucb,  J. 


court,  for  the  sale  of  real  estate  in  North 
Dakota  and  the  transmission  of  the  proceeds 
thereof  to  such  principal  court  for  the  pay* 
ment  of  the  debts  there  provided,  is  a  final 
order,  affecting  a  substantial  right  made  in 
a  special  proceeding,  and  is  applicable  as 
such  under  §  7225,  Rev.  Codes,  1905. 

Same  —  consideration  of  evidence. 

2.  In  the  case  of  such  an  appeal,  and 
where  the  trial  in  the  district  court  was  had 
upon  a  stipulation  of  facts  and  depositions 
which  were  included  in  the  certific^i  record 
on  appeal  from  the  county  to  the  district 
court,  and  no  oral  evidence  was  taken  in  the 
latter  court,  no  statement  of  the  case  is 
necessary,  and  the  supreme  court  can  take 
into  consideration  the  evidence  as  presented 
by  the  depositions  and  the  stipulations. 

Eizecutor  —  rejection  of  claim  —  effect. 

3.  In  allowing  or  rejecting  a  claim,  an 
administrator  acts  merely  as  an  auditor, 
and  his  refusal  to  allow  such  claim  is  not 
rea  judicata. 

Same    —   aneilliary    administration    — 
place  of  proof. 

4.  Where  there  is  both  a  principal  and  an 
ancillary  administration,  creditors  may 
prove  their  claims  in  either  jurisdiction, 
and  it  is  not  always  necessary  '  that  they 
should  be  proved  in  both. 

Same  —  right  of  heirs. 

5.  Under  the  Code  of  North  Dakota  the 
heirs  or  devisees  have  no  right  to  a  deced- 
ent's property  until  his  debts  are  paid.  The 
creditors  are  the  first  preferred  parties  in 
interest,  and,  until  satisfied,  heirs  or  lega- 
tees have  no  enforceable  interest. 

Same  —   foreign   claim  —  absence   of 
proof  —  effect. 

6.  Where  a  resident  of  Iowa  died  in  that 
state  and  administration  of  her  estate  was 
had,  and  on  such  administration  a  creditor 
proved  his  claim  and  said  claim  was  allowed 
by  the  court,  but  there  were  not  assets  in 
such  jurisdiction  sufficient  to  pay  the  same, 
and  an  ancillary  administration  was  had 
in  North  Dakota,  where  there  was  real  es- 
tate belonging  to  the  estate,  but  no  money 
or  personal  property,  and  there  were  no 
debts,  and  a  petition  was  filed  in  said  an- 
cillary administration  by  the  administrator 
in  the  principal  administration  under 
the  direction  of  said  principal  court, 
asking  for  the  sale  of  the  real  estate  in 
North  Dakota  and  the  transmission  of  the 
proceeds  to  said  principal  court  for  the 
payment  of  the  debts  there  proved  and  al- 
lowed, held  that  said  petition  should  have 
been  granted,  even  though  such  debts  had 
not  been  proved  in  NoH;h  Dakota  in  the 
said  ancillary  administration. 

(January  8,  1914.) 


Note.  —  Sale  of  real  estate  in  state  other 
than  decedent*8  domicil  to  pay  debts. 

This  note  does  not  include  cases  where 
there  is  a  power  of  sale  in  the  will  of  the 
decedent. 

For  the  subject  of  liability  of  heirs  for 
L.R.A.191oD. 


obligations    of    ancestor,    see    the   note   to 
Muldoon  V.  Moore,  21  L.RA.  89. 

For  the  question  whether  proceedings  for 
sale  of  decedent's  real  property  fall  within 
the  "omnibus"  provision  of  the  statute  of 
limitations,  see  the  note  to  Re  Jones,  25 
L.RA.(N.S.)   1304. 
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APPBIALr  by  petitioners  from  an  order  of 
the  District  Court  for  Bottineau  County 
afiirming  an  order  of  the  County  Court 
denying  their  petition  for  the  sale  of  the 
real  estate  of  Eulalie  Lillie,  deoeased,  in 
North  Dakota,  and  the  tranamiseion  of  the 
proceeds  thereof  to  petitioners  for  the  pay- 
ment of  her  debts  in  Iowa.     Reversed. 

Statement  by  Bruce,  J. : 

This  litigation  was  started  by  the  filing 
of  a  petition  in  proceedings  pending  in  the 
county  court  of  Bottineau  county,  North 
Dakota,  relating  to  the  administration  of 
the  estate  of  Eulalie  Lillie,  deceased.  The 
petition  was  filed  by  the  administrator  in 
the  principal  administration  of  said  estate 
held  in  the  district  court  of  Linn  county> 
Iowa,   such  administrator  having  been  di- 


rected to  file  the  same  by  the  presiding 
judge  of  the  Iowa  court.  The  petition 
alleged  the  principal  administration  in 
Iowa,  the  allowance  of  claims  therein  far 
in  excess  of  the  ai^sets  of  said  estate,  and 
prayed  the  county  court  of  Bottineau 
county.  North  Dakota,  to  direct  the  sale 
of  the  lands  located  in  North  Dakota  and 
to  transmit  the  proceeds  to  the  admin- 
istrator of  the  estate  in  Iowa,  to  be  used  in 
paying  the  debts  there  proved.  The  petition 
was  heard  by  the  county  court  of  Botti- 
neau county  and  denied.  An  appeal  was 
seasonably  taken  from  this  order  to  the 
district  court  of  Bottineau  county.  That 
court  heard  the  proceedings  upon  the  record 
which  was  made  in,  and  which  was  sent  up 
by,  the  county  court,  and  on  a  stipulation 


Actions  to  enforce  a  claim  directly  against 
the  land  itself  as  distinguished  from  special 
proceedings  to  sell  for  debts  are  excluded. 

Orders  for  the  sale  of  land  without  the 

state. 

The  court  of  the  state  of  decedent's  domi- 
cil  has,  of  course,  no  j.urisdiction  over  the 
decedent's  real  property  in  another  state. 

Thus,  where  the  state  of  Connecticut  had 
granted  to  a  man  certain  lands  in  the  west- 
ern reserve,  in  what  is  now  Ohio,  and  there- 
after deeded  her  jurisdictional  claim  to  the 
United  States,  upon  the  death  of  the  gran- 
tee intestate  in  Connecticut,  the  probate 
court  there  directed  his  administrator  to 
sell  the  interest  of  the  intestate  in  these 
lands  for  the  payment  of  debts,  and  it  was 
held  that  a  sale  made  under  this  order  was 
invalid  and  the  title  to  the  land  remained 
in  the  heirs.  Nowler  v.  Coit,  1  Ohio,  619, 
13  Am.  Dec.  640. 

So,  in  Brown  v.  Edson,  23  Vt.  435,  it 
was  observed  that  an  administrator  ap- 
pointed at  the  domicil  of  an  insolvent  in- 
testate, taking  an  order  of  the  court  there 
for  the  sale  of  land  in  another  state,  could 
not  give  anything  by  his  deed. 

See  also  the  remark  in  Leavens  v.  Butler, 
8  Port.  (Ala.)  380,  that  the  orphans'  court 
of  the  domicil  could  not  subject  the  extra- 
territorial land  to  its  jurisdiction  and  decree 
its  sale  for  the  payment  of  debts. 

Where  the  executrix  of  a  New  Hamp- 
shire testator,  who  died  owning  land  in 
New  Hampshire,  Vermont,  and  Rhode  Is- 
land, proved  the  will  in  New  Hampshire  and 
took  a  license  from  the  court  there  to  sell 
so  much  of  the  real  estate  as,  with  the  per- 
sonal estate,  would  pay  the  debts  and  in- 
cidental charges,  and  thereafter  accordingly 
sold  the  Rhode  Island  land  or  some  of  it, 
it  was  held  that  her  deed  passed  no  title 
but  that  it  was  validated  by  a  subsequent 
act  of  the  Rhode  Island  legislature  passed 
in  that  behalf,  although  the  will  was  never 
probated  in  Rhode  Island.  Wilkinson  v. 
Leiand,  2  Pet.  627,  7  L.  ed.  542. 

In  Seldner  v.  Katz,  96  Md.  212,  53  Atl. 
931,  it  was  held  that  it  was  error  for  a 
L.R.A.1915D. 


Maryland  court  of  equity  to  order  heirs 
at  law  or  devisees  of  a  Maryland  decedent 
who  was  indebted  to  plaintiff,  either  to  pay 
the  debt  or  to  sell  lands  in  Ohio  belonging 
to  the  decedent,  and  bring  the  money  into 
the  Maryland  court  for  the  payment  of  the 
debt,  as  there  was  no  extraterritorial  opera- 
tion to  the  statute  from  which  the  equity 
courts  of  Maryland  derived  their  authority 
to  decree  the  sale  of  a  deceased  debtor's  real 
estate  for  the  payment  of  his  debts;  such 
statute  providing  that  '^where  any  person 
dies,  leaving  any  real  estate  in  possession, 
remainder  or  reversion,  and  not  leaving  a  per- 
sonal estate  sufficient  to  pay  his  debts  and 
costs  of  administration,  the  court,  on  any 
suit  instituted  by  any  of  his  creditors,  may 
decree  that  all  the  real  estate  of  such  per- 
son, or  so  much  thereof  as  may  be  neces- 
sary, shall  be  sold  to  pay  his  debts,"  etc. 
It  was  also  held  in  the  same  case  that  if, 
by  arrangements  between  the  heirs,  the 
realty  or  a  part  of  it  was  vested  in  them, 
there  could  not  be  any  claim  that  the  Mary- 
land court  of  equity  should  act  in  the 
premises,  where  there  was  no  evidence 
showing  that  the  lands  in  Ohio  were  an- 
swerab^  for  the  decedent's  indebtedness  un- 
der the  laws  of  the  state  of  Ohio,  the  debt 
in  question  being  a  simple  contract  debt. 

In  Allen  v.  Shanks,  90  Tenn.  359,  16  S. 
W.  715,  where  the  executors  of  a  Tennessee 
testator  sold  land  in  Arkansas,  although  the 
court  seemed  to  think  the  will  empowered 
them  to  sell  land  for  the  payment  of  debts, 
the  court  said:  "The  executors  sold  and 
conveyed  the  Arkansas  plantation,  and  took 
notes  of  purchasers.  This  will  was  never 
proved  in  that  state,  and  complainants  have 
never  qualified  there.  The  decree  of  the 
chancery  court  did  not  authorize  sales  out 
of  the  jurisdiction  in  express  terms,  and 
we  are  unwilling  to  assume  that  such  power 
was  implied.  The  purchasers  have  not  been 
brought  before  the  court,  so  that  we  might 
affect  them  by  our  decree.  We  think  these 
sales  were  invalid,  and  the  executors  can- 
not have  credit  for  the  notes  of  the  pur- 
chasers, and  will  be  chargeable  for  the  rents 
of  the  property  as  if  no  sale  had  been 
made." 
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of  facts.  The  record  of  the  county  court 
included  the  depositions  on  which  the  cause 
was  originally  tried.  The*  district  court 
affirmed  the  order  of  the  county  court  in 
all  respects,  and  an  appeal  was  taken  from 
this  order  to  the  supreme  court.  The  facts 
as  disclosed  by  the  record,  and  the  stipula- 
tions, are  as  follows:  Eulalie  Lillie  at  the 
time  of  her  death  was  a  resident  of  Marion, 
in  the  state  of  Iowa.  On  or  about  Decem- 
ber 2,  1908,  George  L.  Lillie,  the  respondent, 
filed  a  petition  in  the  district  court  of  Linn 
county,  Iowa,  asking  that  the  estate  of 
Eulalie  Lillie  be  admitted  to  probate,  and 
in  the  proceeding  thus  started  an  order 
was  made  appointing  L.  C.  Dow  and  Jose- 
phine Lillie,  two  of  the  petitioners  above 
named,  as  administrators.    During  her  life- 


time the  said  Eulalie  Lillie  had  given  to 
Karl  W.  Kendall  notes  aggregating  $12,500. 
On  April  27,  1909,  these  notes,  together 
with  other  claims,  were  proved  against  the 
estate  in  Iowa  and  were  allowed  by  the 
court  and  are  now  unpaid.  The  decedent 
also  during  her  lifetime  gave  to  petitioner 
the  First  National  Bank  of  Marion,  Iowa» 
her  notes  to  the  amount  of  $2,000.  On 
April  23,  1909,  these  notes  were  also  proved 
against  the  Iowa  estate,  and  were  allowed 
by  the  court  in  the  sum  of  $1,650,  which 
sum  is  still  unpaid.  Decedent  left  no  real 
estate  in  the  state  of  Iowa  and  only  $200 
in  personal  property.  Decedent  left  no  per- 
sonal property  in  North  Dakota,  but  did 
leave  real  estate  which  was  appraised  in  the 
probate    proceedings    at    $14,400.      During 


In  Mowry  v.  McQueen,  80  Minn.  385,  83 
N.  W.  348,  the  merits  were  not  important 
as  it  was  held  that  under  the  circumstances 
the  statute  of  limitations  or  the  rules  of 
the  common  law  as  to  time  would  bar  any 
action  in  equity  in  Minnesota  to  reach  cer- 
tain real  property  of  an  intestate  resident 
in  South  Carolina,  the  land  being  situated 
in  Wisconsin. 

The  question  of  exhaustion  of  domiciliary 
personal  property. 

There  seems,  in  the  absence  of  statute, 
to  be  no  reason  why  the  power  of  the  local 
court  should  be  restricted  to  cases  where  it 
is  shown  that  the  personal  property  in  the 
place  of  principal  administration  Is  insuffi- 
cient to  pay  the  debts. 

Thus,  it  has  been  held  that  the  real  prop- 
erty ought  to  be  sold  for  the  payment  of 
debts  without  showing  the  want  of  per- 
sonal property  available  for  that  purpose 
in  the  domiciliary  administration.  Law- 
rence's Appeal,  49  Conn.  411;  Rosenthal  v. 
Renick,  44  111.  202;  Gilchrist  v.  Cannon,  1 
Coldw.  681. 

In  Lawrence's  Appeal,  supra,  where  the 
executors  of  a  decedent  resident  in  New 
York  proved  his  will  there,  took  the  rents 
of  Connecticut  real  estate,  and  refused  pay- 
ment of  claims  of  Connecticut  creditors,  al- 
though there  was  sufficient  personalty  in 
New  York  to  pay  all  claims,  it  was  held 
proper  that  eight  years  after  his  death  at 
the  request  of  a  Connecticut  creditor,  the 
Connecticut  court  should  admit  the  will 
to  probate,  appoint  a  local  administrator 
with  the  will  annexed,  and  should  order  land 
in  Connecticut  to  be  sold  for  the  payment 
of  claims  in  Connecticut.  The  court  ob- 
served that  it  might  well  be  found  that 
the  executors  had  refused  to  prove  the  will 
in  Connecticut. 

In  Rosenthal  v.  Renick,  supra,  the  execu- 
tor of  an  Ohio  will  having  died,  letters 
with  the  will  annexed  were  granted  to  two 
different  persons  respectively  in  Ohio  and 
Blinois,  and  some  claims  being  filed  in  Il- 
linois, it  was  held  that  the  Illinois  land 
might  be  sold  for  the  payment  of  debts 
L.R.A.1916D. 


without  showing  that  the  personal  property 
in  Ohio  was  exhausted. 

Where  administration  on  the  estate  of  a 
resident  of  Arkansas  was  taken  out  in  Ten- 
nessee, where  there  was  real  property  and 
a  small  amount  of  personal  property,  it 
was  held  that  it  was  proper  for  the  court 
of  Tennessee  to  administer  the  estate  and 
sell  the  land  for  the  payment  of  the  debts, 
if  it  appeared  that  there  were  debts  exceed- 
ing the  personal  property,  some  of  the  cred- 
itors being  residents  in  other  states,  without 
reference  to  the  situation  of  the  es- 
tate in  Arkansas  or  to  its  solvency.  GU- 
christ  V.  Cannon,  supra,  where  the  court 
said:  "It  is  an  admitted  principle  of  in- 
ternational law,  that  every  state  has  the 
right  to  control  and  dispose  of  property  ac- 
tually within  its  jurisdiction;  and  it  is  the 
duty  of  every  state  to  protect  the  rights 
of  its  own  citizens,  and  to  aid  them  in  the 
recovery  of  their  just  debts,  without  the  ne- 
cessity of  resorting,  for  satisfaction,  to  the 
distant  forum  of  the  original  administra- 
tion." 

See  also  Partee  v.  Kortrecht,  54  Miss.  66, 
infra,  "When  the  local  administration  is 
considered  principal." 

It  was  held  in  Prescott  v.  Durfee,  131 
Mass.  477,  that  the  Massachusetts  probate 
court  had  jurisdiction  to  grant  administra- 
tion of  the  estate  of  a  nonresident  leav- 
ing only  real  estate  in  Massachusetts, 
although  at  the  principal  place  of  administra- 
tion there  was  more  than  sufficient  personal 
property  to  pay  all  his  debts.  The  purpose 
of  the  application,  it  appears,  was  to  sub- 
ject the  real  estate  in  Massachusetts  to  a 
claim  against  the  decedent  by  suit  pending 
at  the  time  of  his  death  and  under  which 
the  real  property  in  Massachusetts  had  been 
attached. 

But  it  has  been  held  that  the  creditors 
ought,  in  the  first  place,  to  attempt  to  col- 
lect their  claims  at  the  place  of  domiciliary 
administration.  Thus,  where  a  testator 
resident  in  Louisiana  died,  leaving  a  will 
probated  there,  but  was  intestate  as  to  real 
estate  in  Massachusetts,  and  there  was  an 
ample  fund  of  personal  property  for  the 
payment  of  all  his  debts  in  Louisiana,  it 
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the  month  of  May,  1911,  and  after  the  ap- 
proval and  allowance  of  the  claims  of  the 
petitioners  Karl  W.  Kendall  and  First  Na- 
tional Bank  of  Marion,  Iowa,  in  the  probate 
proceedings  brought  in  the  district  court  of 
linn  county,  Iowa  (which  court  had  pro- 
bate jurisdiction),  a  petition  was  filed  in 
the  county  court  in  and  for  Bottineau 
county.  North  Dakota,  asking  that  George 
Lillie  be  appointed  administrator  of  the 
estate  of  Eulalie  Lillie  situated  in  the  state 
•of  North  Dakota,  and  such  proceedings  were 
had  thereon  that  George  L.  Lillie  was  duly 
Appointed  and  known  as  the  administrator 
of  such  estate.  On  the  7th  day  of  June, 
1910,  and  on  the  20th  day  of  June,  re- 
spectively, the  said  claims  of  the  petitioners 
Karl  W.  Kendall  and  First  National  Bank 


of  Marion,  Iowa»  for  $14,510.03  and  $1,650, 
respectively,  were  presented  and  filed  with 
George  L.  Lillie,  administrator  in  the  county 
of  Bottineau,  North  Dakota,  and  the  judge 
of  said  court  thereupon  indorsed  thereon 
the  date  of  their  filing.  No  other  or  further 
action  was  ever  taken  by  the  said  admin- 
istrator of  George  L.  Lillie  or  by  the  said 
coimty  court  in  reference  thereto.  On  or 
about  the  24th  day  of  February,  1911,  a,n 
order  was  nuide  in  the  district  court  of  Linn 
county,  Iowa,  on  an  application  by  the  ap- 
pellants and  petitioners,  Karl  W.  Kendall 
and  First  National  Bank  of  Marion,  Iowa, 
which  prayed  that  the  administrators  of 
the  decedent's  estate  in  Iowa  might  be  di- 
rected to  apply  to  the  county  court  of  Bot- 
tineau county  in  North  Ltakota  for  an  order* 


was  held  to  be  error  to  grant  a  license  to 
sell  real  estate  in  Massachusetts  te  pay  the 
Massachusetts  creditors  and  thus  to  disin- 
herit the  heirs  in  Massachusetts,  it  not 
having  been  shown  that  the  creditors  used 
diligence  to  collect  their  debts  in  Louisiana 
or  that  they  met  with  any  legal  impediment 
there;  and  this  was  particularly  so  when 
the  petitioner  asking  leave  to  sell  the  real 
estate  was  himself  executor  of  the  estate. 
Livermore  v.  Haven,  23  Pick.  116.  It 
may  be  noted  that  an  action  was  after- 
wards begun  by  the  creditors  against  the 
administrator  upon  his  Massachusetts  bond, 
but  the  court  held  that  he  was  not  liable 
on  this  bond  for  the  personal  assets  in 
Louisiana.    Fay  v.  Haven,  3  Met.  109. 

What  will  be  considered  as  debts. 

An  allowance  provided  by  the  laws  of 
the  domicil  to  be  made  to  the  widow  and 
minor  children  of  a  deceased  person  out  of 
his  estate  for  their  maintenance  and  sup- 
port for  the  period  of  twelve  months  after 
his  death,  and  which  has  preference  ov^ 
everything  except  funeral  expenses  and  ex- 
penses of  administration,  cannot  be  re- 
garded as  an  indebtedness  that  may  prop- 
erly be  eiflorced,  in  the  event  of  a  defieiency 
of  personal  assets,  against  the  realty  of  the 
decedent  situated  in  another  state  or  ju- 
-risdlction,  where  there  is  no  law  in  such 
other  state  or  jurisdiction  that  provides 
for  any  such  allowance.  Hansel  v.  Chap- 
man, 2  App.  D.  C.  361. 

In  Cowden  v.  Jacobson,  165  Mass.  240, 
43  N.  E.  98,  infra,  "Miscellaneous,"  the 
court  allowed  sums  paid  by  the  Massachu- 
setts administrator  after  the  settlement  of 
the  account  in  Connecticut,  being  under- 
taker's services,  and  the  cost  of  digging 
the  grave,  the  decedent's  body  having  been 
brought  from  Connecticut  to  Massachusetts 
for  interment.  As  to  this,  the  court  ob- 
served: "No  doubt,  if  there  had  been  but 
one  administrator,  and  he  in  Connecticut, 
these  items  would  have  been  allowed  in 
his  account  if  duly  presented  to  and  paid 
by  him.  •  .  .  But  though  the  adminis- 
tration here  was  ancillary  to  that  in  Con- 
L.RJ^.1915D. 


neeticut»  we  think  that  these  expenses  must 
be  regarded  as  incurred  by  the  ancillary 
administrator  in  the  due  course  of  his  ad- 
ministration of  the  estate  in  this  common- 
wealth, and  that  as  such  they  should  be  paid 
out  of  the  property  available  her.e  for  the 
payment  of  demands  due  to  creditors  re- 
siding in  this  state.' 
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Must  local  debts  be  shown? 

There  seems  to  be  some  difference  of  opin- 
ion in  the  courts  as  to  whether  claims  must 
be  made  in  the  local  jurisdiction. 

In  Hobson  v.  Payne,  46  111.  158,  upon  a 
petition  of  the  local  administratrix  ap- 
pointed in  Illinois  where  there  was  real 
property,  the  Illinois  court  gave  an  order 
for  the  sale  «f  such  real  property  for  the 
payment  of  debts,  it  appearing  that  no 
debts  had  been  proved  locally,  but  that 
debts  had  been  claimed  against  the  estate 
in  Kentucky,  the  place  of  domiciliary  ad- 
ministration. On  appeal  the  court  reversed 
the  decree,  on  the  ground  that  it  was  made 
in  a  case  not  contemplated  by  the  statute 
and  for  the  purpose  of  paying  supposed 
debts  with  which  the  local  administratrix 
had  no  concern.  The  court  observed  that 
the  creditors,  if  such  there  were,  might  have 
caused  letters  of  administration  to  be  taken 
out  in  Illinois  and  proved  their  claims,  and 
the  administratrix  might  then  have  ob- 
tained an  order  for  the  sale  of  land. 

After  the  death  of  the  executor  of  an 
Ohio  will,  and  the  appointment  of  separate 
administrators  with  the  will  annexed  in 
Ohio  and  Illinois  respectively,  a  daim  which 
had  been  brought  to  judgment  against  the 
Ohio  executor  to  be  paid  "in  due  course  of 
administration"  will  not  support  a  sale  of 
land  in  Illinois  for  its  payment,  Rosenthal 
V.  Renick,  44  111.  202,  where  the  court  said: 
''A  judgment  against  an  administrator  in 
one  state  is  no  evidence  of  indebtedness 
against  another  administrator  of  the  same 
decedent  in  another  state,  for  the  purpose 
of '  affecting  assets  received  by  the  latter 
under  his  administration.  The  administra- 
tors are  not  regarded  as  in  privity  with 
each  other." 
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directing  the  administrator  of  the  North 
Dakota  estate  to  institute  proceedings  to 
sell  the  land  in  North  Dakota  and  to  remit 
the  proceeds  of  such  sale  to  the  adminis- 
trators in  Iowa.  No  claims  have  been 
proved  against  the  estate  in  North  Dakota, 
and  the  funds  in  the  hands  of  the  admin- 
istrators in  Iowa  are  entirely  inadequate 
to  pay  the  claims  of  the  petitioners.  Ap- 
pellants Karl  W.  Kendall  and  First  Na- 
tional Bank  of  Marion,  Iowa,  are  both  resi- 
dents of  Marion,  Linn  county,  Iowa.  This 
appeal  is  taken  from  the  order  of  the  dis- 
trict court  affirming  the  order  of  the  county 
court.  There  is  no  demand  for  a  trial  de 
novo,  nor  is  there  any  settled  statement  of 
the  case,  nor  any  specifications  of  fact  that 
the  appellants  desire  this  court  to  review. 


Messrs.  Engernd,  Holt,  &  Frame  for 
appellants. 

Messrs.    Noble,    Blood,    A    AdamsoR 

for  respondent. 

Brnoe,  J.,  delivered  the  opinion  of  the 
court : 

The  first  point  made  by  the  respond^it  i» 
that  the  appeal  should  be  dismissed  on  the 
ground  that  the  order  is  not  an  appealable 
one,  and  that  the  appellants  have  failed  to 
demand  a  trial  de  novo,  or  to  specify  cer- 
tain questions  of  fact  that  they  desire  the 
supreme  court  to  review,  or  to  make  any 
settled  statement,  and  have  failed  to  enter 
up  any  judgment,  or  to  appeal  from  any 
judgment.  It  is  argued  that  the  order  of 
the  district  court  was  in   reality   one   oi 


On  the  other  hand,  it  was  held  in  Dow 
V.  LiLLiE,  that  claims  need  not  be  made  in 
the  local  jurisdiction. 

In  Thomas  v.  Williams,  80  Kan.  632,  25 
L.RJiL.(N.S.)  1304,  103  Pac.  772,  where 
land  in  Kansas  was  specifically  devised  by 
a  resident  of  New  York  whose  will  was  ad- 
mitted to  probate  in  New  York,  the  de- 
visees conveyed  the  land;  thereafter  the 
New  York  executor  applied  to  the  Kansas 
probate  court  of  the  county  in  which  the 
land  was  situated  for  an  order  to  sell  it 
for  the  payment  of  debts  and  charges  of 
administration,  and  this  petition  was 
granted  over  the  objection  of  the  devisees, 
and  their  grantee,  and  the  decision  affirmed. 
It  was  held  that  there  being  no  statute  of 
limitations  applicable,  the  court  would  con- 
sider simply  whether  the  delay  was  reason- 
able, that  the  evidence  of  the  indebtedness, 
to  wit,  an  order  of  the  New  York  surrogate 
allowing  it,  while  not  conclusive  against 
the  devisees,  was  admissible  in  evidence 
against  them.  The  court  pointed  out  that 
the  Kansas  statute  ''in  express  terms  (Gen. 
Stat.  1901,  §  2950)  authorizes  a  foreign 
executor  or  administrator,  where  none  has 
been  appointed  in  Kansas,  to  sell  real  estate 
of  the  decedent  situated  in  this  state  for 
the  payment  of  debts  in  the  same  manner 
as  though  he  had  been  appointed  here.  This 
provision  establishes  a  connection  between 
the  foreign  administration  and  the  domestic 
proceedings.  It  makes  the  real  estate  in 
this  jurisdiction,  so  far  as  necessary  for  the 
payment  of  debts,  assets  of  the  estate  as 
administered  elsewhere.  It  places  the  order 
of  the  foreign  court  allowing  a  claim 
against  the  administrator  upon  the  same 
footing  with  a  similar  order  made  in  this 
state.  Neither  is  conclusive  against  the 
heirs,  but  either  is  admissible  in  evidence 
against  them." 

We  are  not  informed  whether  or  not 
there  were  any  local  debts  in  Higgins  v. 
Reed,  48  Kan.  272,  29  Pac  389,  where  the 
official  headnote  states  that  "when  an  exec- 
utrix is  appointed  in  another  state,  on  the 
estate  of  a  person  dying  out  of  this  state, 
and  no  executor,  executrix,  or  administra- 
tor thereon  is  appointed  in  this  state,  the 
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foreign  executrix  may  file  an  authenticated 
copy  of  her  appointment  in  the  probate 
court  of  any  county  in  this  state  in  which 
there  is  real  estate  of  the  deceased,  and 
then  may  be  authorized,  under  an  order 
of  the  court,  to  sell  the  real  estate  for  the 
payment  of  debts  of  the  decedent  and  the 
charges  of  administration,  in  the  manner 
and  upon  the  terms  and  conditions  pre- 
scribed by  the  statute  of  this  state." 

No  local  debts  seem  to  have  been  shown 
in  Comstock  v.  Crawford,  3  Wall.  396,  18 
L.  ed.  34,  where  the  statute  authorized  the 
probate  court  where  the  real  estate  was  sit- 
uated to  order  its  sale  to  satisfy  the  just 
debts  of  the  decedent  when  the  personal 
property  was  insufficient  to  pay  them,  upon 
representation  of  this  insufficiency  and  *'the 
same  being  made  to  appear"  to  the  court. 
It  was  held  in  that  case  that  a  sale  was 
properly  ordered  on  an  application  by  the 
local  administrator  showing  that  he  was  also 
the  administrator  in  Illinois  (the  principal 
place  of  administration),  accompanied  by 
a  certificate  of  the  probate  judge  in  Illi- 
nois showing  that  the  personal  property  had 
been  exhausted  in  payment  of  debts,  that 
there  remained  debte  unpaid  to  an  amount 
named,  and  that  the  sale  was  necessary 
and  proper  to  pay  such  debts,  of  the  ex- 
istence and  amount  of  which  due  proof  had 
been  given.  The  decedent  was  domiciled  in 
Illinois  where  administration  was  taken  out 
and  the  same  administrator  took  out  let- 
ters in  Iowa  county,  Wisconsin,  where  the 
decedent  left  personal  property,  and  the  ap- 
plication  for  sale  was  to  the  probate  court 
of  Grant  county,  Wisconsin,  where  the  real 
property  was  located. 

The  question  of  time — reasonable  delays. 

In  Durston  y.  Pollock,  91  Iowa,  668,  60 
N.  W.  221,  cited  in  Dow  v.  Liixrs,  the  prin- 
cipal place  of  administration  was  Illinois, 
where  the  plaintiff  was  appointed  adminis- 
trator with  the  will  annexed,  and  there  was 
real  property  in  Iowa,  which  was  specifically 
devised  by  the  wUl  and  which  was  not  in- 
ventoried in  Illinois,  where  claims  were 
barred  within  two  years  from  the  granting 
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the  conduBioiiB  of  law  made  by  that  coart, 
and  waa  not  an  appealable  order,  and  that 
the  appealj  if  any,  is  one  which  should  have 
been  taken  under  §  7229  of  the  Code  of 
1905^  the  action  being,  according  to  the  con- 
tention, an  equitable  one.  It  is  also  claimed 
that/  even  if  the  action  is  a  law  ac^tion, 
there  is  no  settled  statement,  no  notice  of 
intention  to  move  for  a  new  trial,  no  mo- 
tion for  a  new  trial,  no  appeal  from  any 
order  denying  a  new  trial,  and  no  appeal 
from  any  judgment.  We  are  fully  satisfied 
that  the  order  appealed  from  was  a  final 
order  affecting  a  substantial  right  made  in 
a  special  proceeding,  and  was  therefore  ap- 
pealable under  §  7225,  Rev.  Codes  1905. 
Subdivision  2  of  §  7225,  Kev.  Codes  1905, 
declares  to  be  appealable  a  final  order  af- 


fecting a  substantial  right  in  a  special  pro- 
ceeding. 

Remedies  in  the  courts  of  justice  are,  by 
the  Code  of  North  Dakota,  divided  into  ac* 
tions  and  special  proceedings.  See-  Rev. 
Codes  1905,  §  6741.  ''An  action  is  an 
ordinary  proceeding  in  a  court  of  justice, 
by  which  a  party  prosecutes  another  party 
for  the  enforcement  or  protection  of  a  right, 
the  redress  or  prevention  of  a  wrong  or 
the  punishment  of  a  public  offense.*'  Rev. 
Codes  1905,  §  6742.  ''Every  other  remedy 
is  a  special  proceeding."  Rev.  Codes  1905, 
§  6743.  It  is  quite  clear  to  us  that  the 
proceeding  at  bar  is  not  an  action  under 
the  definition  of  §  6742,  and  that  therefore 
it  must,  imder  §  6743,  be  classified  as  & 
special  proceeding.     The  proceeding  is  not 


of  letters  unless  the  creditors  shall  find 
other  estate  of  the  deceased  "not  inventoried 
or  accounted  for"  by  the  executor  or  admin- 
istrator, and  within  such  two  years  the  will 
was  admited  to  probate  in  Iowa.  The 
court,  in  denying  an  application  to  sell  the 
Iowa  land  to  satisfy  a  claim  which  was  not 
filed  in  Dlinois,  and  was  not  filed  in  Iowa 
until  after  the  two  years'  time  had  ex- 
pired in  niinois,  said:  "Within  the  two 
years  for  exhibiting  claims  in  the  probate 
court  of  Mercer  county  [Illinois]  and  at  a 
time  when  the  only  purpose  of  probating 
the  will  in  Ringgold  county  [Iowa]  would 
be  to  give  effect  to  the  devise  of  the  land, 
it  was  so  admitted  to  probate;  and  we  as- 
sume, as  being  in  the  line  of  his  ofiicial 
duty,  that  it  was  caused  by  the  plaintiff. 
This  was  done  in  April,  1887;  and  assum- 
ing, as  we  should,  that  he  had  observed  his 
duties  imder  the  law  of  his  appointment  in 
Illinois,  we  must  treat  this  land  as  ac- 
counted for  by  him  in  so  far  as  any  ac- 
counting would  be  required  in  Illinois  for 
land  situated  in  Iowa. 

In  Hadley  ▼.  Gregory,  57  Iowa,  167,  10 
N.  W.  819,  the  principal  place  of  ad- 
ministration was  in  Indiana,  where  all  the 
claims  were  presented  and  where  there  had 
been  full  administration  upon  the  personal 
assets,  and  it  was  held  that  an  application 
ought  not  to  be  entertained  to  sell  the  real 
estate  of  the  decedent  in  Iowa  for  the  pay- 
ment of  his  debts  after  the  expiration  of  the 
time  allowed  for  establishing  claims  had  ex- 
pired, where  there  were  no  peculiar  circum- 
stances diown  entitling  the  claimant  to 
equitable  relief;  and,  there  being  no  proof 
on  the  subject,  the  oourt  would  presume 
that  the  law  of  Indiana  was  the  same  as 
the  law  of  Iowa  with  relation  to  limiting 
time  for  filing  claims  against  the  estate. 

In  Lawrence's  Appeal,  49  Conn.  411,  su- 
pra, "Question  of  exhaustion,"  etc.,  where 
it  was  claimed  that  after  eight  years  the 
creditor  could  not  take  out  letters  on  a 
foreign  will  in  order  to  have  the  land  sold 
for  the  payment  of  debts,  it  was  held  that 
the  statute  providing  that  "administration 
upon  the  estate  of  any  person  shall  not  be 
granted  after  seven  years  from  his  decease," 
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applied  only  to  intestate  estates,  where  the 
statutes  also  provided  that  "all  wills  exe- 
cuted according  to  the  laws  of  the  state  or 
country  where  they  were  executed  may  be 
admitted  to  probate  in  this  state,  ann  shall 
be  effectual  to  pass  any  of  the  estate  of 
ihe  testator  situated  in  this  state;  and 
.  .  .  that  *if  the  testator  at  his  decease 
lived  out  of  this  state,  the  will  may  be 
proved  in  any  district  in  which  the  estate 
conveyed  or  some  part  of  it  may  be,*  .  .  . 
and  that  'no  will  shall  be  proved  after  ten 
years  from  the  death  of  the  testator.' " 

In  Thomas  v.  Williams,  80  Kan.  632, 
25  L.RAi.(N.S.)  1304,  103  Pac.  772,  supra, 
"Must  local  debts  be  shown,"  it  was  held 
that  there  being  no  local  statute  of  limita- 
tions relative  to  the  case  of  an  application 
by  the  domiciliary  executor,  the  court  in 
such  case  would  consider  simply  whether 
the  delay  was  reasonable. 

Where  devisees  have  made  no  improve- 
ments and  there  is  no  inflexible  statute  of 
limitation,  the  courts  will  not  deny  the  pro- 
ceeding to  sell  land  for  the  payment  of 
debts  on  account  of  some  delay,  where  there 
has  been  no  real  laches.  Rosenthal  y.  Ren- 
ick,  44  111.  202. 

See  also  Dow  v.  Lillie. 

Sales  in  excess  of  debts. 

Where  sales  were  made  on  the  represen- 
tation that  the  debts  at  the  principal  place 
of  administration  were  $8,000,  the  heirs 
could  not  attack  the  sales  because  they  were 
for  more  than  $10,000.  Comstock  v.  Craw- 
ford, 3  Wall-  396,  18  L.  ed.  34. 

When  the  local  administration  is  considered 

principaL 

In  Hendrickson  v.  Ladd,  2  Dem.  402, 
where  administration  with  the  will  annexed, 
the  will  being  already  probated  in  Cali- 
fornia, was  granted  in  the  state  of  New 
York,  on  the  allegation  that  there  was  per- 
sonal property  there,  not  stating  anytiiing 
about  creditors  in  New  York,  it  was  held 
that  such  administration  was  principal,  and 
not  ancillary,  and  that  therefore  the  ad- 
ministrator  might  bring   a  proceeding   to 
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''an  ordinary  proceeding  in  a  court  of  jus- 
tice, by  which  a  party  prosecutes  another 
party  for  the  enforcement  or  protection  of 
a  right,  the  redress  or  prevention  of  a 
wrong,  or  the  punishment  of  a  public  of- 
fense." 

An  ordinary  proceeding,  as  the  term  is 
used  in  the  Code,  is  such  a  proceeding  as 
was  known  to  the  common  law,  and  was 
formerly  conducted  in  accordance  with  the 
proceedings  of  the  common-law  courts.  Un- 
der the  modern  Codes  it  seems  that  it  must 
generally  be  such  a  proceeding  as  is  started 
by  the  issuance  of  a  summons  and  results 
in  a  judgment  which  can  be  enforced  by 
an  execution.  Hallahan  v.  Herbert,'  57  N.  Y. 
409;  Roe  v.  Boyle,  81  N.  Y.  306;  Hyatt  v. 
Seeley,  11  N.  Y.  52;  Belknap  v.  Waters,  11 
N.  Y.  477;  Re  Cooper,  22  N.  Y.  67;  Re  Raf- 
f erty,  14  App.  Div.  65,  43  N.  Y.  Supp.  760 ; 
Cornish  v.  Milwaukee  &  L.  W.  R.  Co.  60 
Wis.  476,  19  N.  W.  443;  Van  Winkle  v. 
Stow,  23  Cal.  458;  McNiel  v.  Borland,  23 
Cal.  144;  State  ex  rel.  Carleton  t.  District 
Ct.  33  Mont.  138,  82  Pac.  789,  8  Ann.  Cas. 
752;  Wildman  v.  Wildman,  70  Conn.  700, 
41  Atl.  1.  A  special  proceeding,  on  the 
other  hand,  is  a  remedy  which  is  of  statu- 
tory origin.  Roe  v.  Boyle,  81  N.  Y.  305; 
Hyatt  V.  Seeley,  11  N.  Y.  62;  Re  Ryers,  72 


N.  Y.  1, 4,  28  Am.  Rep.  88 ;  Mills  ▼.  Thursby, 
2  Abb.  Prac.  (N.  Y.)  432;  Crosby's  Estate, 
66  Cal.  674,  588;  Smith  v.  Westerfield,  88 
Cal.  374,  26  Pac.  206.  Proceedings,  indeed, 
such  as  those  before  us  have  repeatedly 
been  held  to  be  special  proceedings,  and 
not  actions.  Scott's  Estate,  15  Cal.  220;  Re 
ooseph,  118  Cal.  660,  60  Pac.  768;  Re  Bur- 
ton, 93  Cal.  459,  29  Pac.  36;  Deer  Lodge  Co. 
V.  Kohrs,  2  Mont.  66;  Burris  t.  Kennedy, 
108  Cal.  331,  41  Pac.  450;  Crosby's  Estate, 
56  Cal.  574;  Ex  parte  Smith,  53  Cal.  204; 
Missionary  Soc.  v.  Ely,  56  Ohio  St.  405,  47 
N.  E,  538;  Seward  v.  Clark,  67  Ind.  289; 
Carpenter  v.  Superior  Ct.  76  Cal.  596,  699, 
19  Pac.  174;  Re  Blythe,  110  Cal.  226,  42 
Pac.  641 ;  Smith  v.  Westerfield,  88  Cal.  374, 
26  Pac.  206;  Pryor  v.  Downey,  60  Cal.  388, 
19  Am.  Rep.  656;  Re  Burton,  93  Cal.  459, 
29  Pac.  36.  So,  too,  it  is  equally  clear  that 
the  order  is  a  final  order,  and  affects  a 
substantial  right.  See  Bolton  y.  Donavan, 
9  N.  D.  575,  84  N.  W.  357;  EUis  ▼.  South- 
western  Land  Co.  94  Wis.  531,  69  N.  W. 
363;  Re  Sullivan,  40  Wash.  202,  111  Am. 
St.  Rep.  895,  82  Pac.  297.  It  is  an  order, 
not  a  judgment,  for  in  such  cases  the  dis- 
trict court  enters  no  judgment.  See  Rev. 
Codes  1905,  §§  7986,  7989. 
Being  a  final  order  in  a  special  proceed- 


scll  the  real  estate  in  the  state  of  New 
York  for  the  payment  of  debts,  which  could 
not  be  done  by  the  holder  of  ancillary  let- 
ters. 

Where  administration  was  granted  in 
Tennessee  upon  the  solvent  estate  of  a  resi- 
dent who  at  the  time  of  his  death  owned 
in  Mississippi  land,  but  no  personal  prop- 
erty, it  was  held  that  the  creditors  might 
not  bring  a  bill  in  equity  in  Mississippi  to 
subject  this  land  to  the  payment  of  their 
debt.°  for  the  reason  that  under  the  law 
of  Mississippi  an  administrator  could  be, 
and  should  be,  appointed;  the  court  point- 
ing out  that  under  the  Mississippi  statute, 
personal  property  situated  in  that  state  is 
distributed  according  to  its  laws,  notwith- 
standing the  domicil  of  the  decedent  is  in 
another  state,  and  that  the  necessary  effect 
of  this  statute  was  to  abolish  ancillary  ad- 
ministration altogether,  and  that  the  stat- 
ute further  devoted  the  real  estate  alike 
with  the  personal  to  the  payment  of  the 
intestate's  debts.  Partee  v.  Kortrecht,  54 
Miss.  66. 

Distribution  of  proceeds. 

In  Davis  ▼.  Estey,  8  Pick.  475,  where  an 
intestate  died  in  Vermont,  letters  were 
taken  out  upon  his  estate  there  and  his  ad- 
ministrators afterwards  took  out  letters  of 
administration  in  Massachusetts  and  ob- 
tained license  to  sell  his  real  estate  there 
for  the  payment  of  debts,  and  there  was 
enough  property  in  Massachusetts  to  pay 
the  Massachusetts  creditors,  but  the  entire 
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estate  was  insolvent,  it  was  held  that  the 
Massachusetts  creditors  were  only  entitled 
to  their  pro  rata  share. 

Where,  at  the  request  of  administrators 
with  will  annexed  in  Pennsylvania,  which 
was  the  state  of  the  domicil  of  the  insolvent 
decedent,  administration  was  granted  by  the 
court  in  Iowa,  where  the  decedent  left  large 
real  estate,  which  was  thereupon  sold,  and 
the  debts  proved  in  Iowa  satisfied,  the  court 
directed  that  the  surplus  should  be  paid  to 
the  principal  administrators  in  Pennsyl- 
vania against  the  plea  of  those  claiming  as 
heirs  or  distributees  of  the  testator.  Re 
Gable  (Gara  v.  Austin)  79  Iowa,  178,  9 
L.R.A.  218,  44  N.  W.  352,  referred  to  and 
quoted  from  in  the  principal  case. 

Miscellaneous. 

In  Mackin's  Estate,  11  W.  N.  C.  207,  the 
court  observed  that  a  widow  of  a  New 
Jersey  decedent  who  proved  his  will  there, 
and  took  out  letters,  and  then  took  out  an- 
cillary letters  in  Pennsylvania,  oould  not 
sell  and  convey  a  good  title  to  the  Pennsyl- 
vania real  estate  without  authority  from  the 
Pennsylvania  orphan's  court  and  upon  en- 
tering security. 

In  Higgins  ▼.  Reed,  48  Kan.  272,  29  Pac 
389,  where  the  application  was  by  the  domi- 
ciliary executrix,  it  was  held  that  the  omis- 
sion of  the  local  court  to  require  a  bond, 
if  any  error  at  all,  was  a  mere  irregularity, 
and  not  juri^ctional. 

An  intestate  resident  of  Connecticut, 
where  the  whole  blood  took  to  the  exclusion 
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ing,  no  statement  of  the  case  was  required. 
In  such  cases  the  statute  (Rev.  Codes  1905, 
§  7206)  provides  that  the  clerk  of  the  dis- 
trict court  shall  transmit  to  the  supreme 
court  the  order  appealed  from  and  the  orig- 
inal papers  used  by  each  party  on  the  ap- 
plication for  such  order.  These  papers,  the 
statutes  provide,  must  be  certified  by  the 
clerk  of  the  district  court,  and  no  other 
certification  or  attestation  is  necessary.  In 
such  a  case,  and  where  no  oral  evidence  has 
been  taken  before  the  district  court,  and 
the  order  made  by  the  district  court  is  based 
entirely  on  the  record  of  the  county  court 
and  the  stipulation  of  counsel,  no  statement 
of  the  case  is  necessary.  Oliver  v.  Wilson, 
8  N.  D.  590,  593,  73  Am.  St.  Rep.  784,  80 
N.  W.  757 ;  State  ex  rel.  Hinehan  v.  Meyers, 
19  N.  D.  805,  817,  124  N.  W.  701.  We  have, 
at  the  request  of  counsel  for  respondent, 
carefully  examined  our  holding  in  the  case 
of  Re  Peterson,  22  N.  D.  480,  134  N.  W. 
751.  We  find  nothing,  however,  in  that 
case  which  is  antagonistic  to  the  proposi- 
tions herein  advanced.  If  oral  evidence  had 
been  taken  in  the  district  court,  a  settled 
statement  of  the  case  might  have  been  neces- 
sary, but  such  was  not  the  fact  in  the  case 
at  bar. 

Not  only  then  is  the  order  appealable,  but 


we  are  at  liberty  to  examine  the  deposi- 
tions which  are  to  be  found  in  the  record 
in  the  case.  This  is  jimportant,  as  in  them 
we  find  proof  of  what  we  believe  to  be  inH* 
portant,  if  not  necessary,  facts;  namely,  that 
the  decedent  was  a  resident  of  the  state  of 
Iowa,  and  that  there  was  in  Iowa  but  $200 
worth  of  personal  property,  and  proved  debts 
of  many  thousands  of  dollars. 

Respondent  next  contends  that  appel- 
lants can  have  no  relief,  for  the  reason 
that  their  claims  were  presented  to  the  ad- 
ministrator of  the  decedent's  estate  in  North 
Dakota,  that  there  is  no  record  of  their 
approval  by  him,  and  that  no  suit  was 
brought  upon  them  within  the  period  pre- 
scribed by  §  8105,  Rev.  Codes  1905.  We  do 
not,  however,  consider  these  facts  to  be  per- 
tinent. An  administrator's  act  in  passing 
upon  a  claim  is  not  res  jtiduxita.  In  allow- 
ing or  rejecting  any  claim  he  acts  merely 
as  an  auditor.  His  allowanee  or  rejection 
simply  means  that  he  is  or  is  not  satisfied 
as  to  the  justice  of  the  claim,  but  it  is  in 
no  sense  a  judicial  determination,  as  he  is 
not  vested  with  judicial  functions  respect- 
ing it.  Chambers  v.  Chambers,  38  Or.  131, 
62  Pac.  1013.  It  was  not  necessary  in  this 
case  that  the  claims  should  have  been  proved 
or  adjudicated  in  North  Dakota.    They  were 


of  the  half  blood,  died  leaving  real  and  per- 
sonal property  there,  and  also  real  property 
in  Massachusetts,  and  leaving  a  brother 
resident  in  Massachusetts  and  a  minor  half- 
sister  resident  in  Maine.  An  administrator 
resident  in  Massachusetts  was  appointed  in 
Connecticut  and  administered  the  estate 
there,  and  the  brother  submitted  a  claim  on 
a  promissory  note  against  the  estate  to  the 
Connecticut  judge  of  probate  who,  finding 
than  there  was  real  property  in  Masachu- 
setts,  disallowed  the  claim,  and  the  admin- 
istrator's accounts  in  Connecticut  were 
passed  and  a  surplus  was  directed  to  he 
paid  to  the  brother.  The  same  adminis- 
trator qualified  aa  administrator  in  Massa- 
chusetts and  sold  the  real  estate  there,  and  it 
was  held  that  out  of  the  sale  of  such 
real  estate  the  claim  of  the  brother  on 
the  note  should  be  paid,  the  brother's 
receipt  of  the  surplus  from  Connecticut 
having  been  as  brother  and  not  as  cred- 
itor. The  minor  half-sister  had  received 
notice  of  the  petition  to  sell  the  real 
estate  in  Massachusetts^  "and  also  of  the 
action  of  the  court  in  Connecticut  in  regard 
to  distribution,"  but  made  no  objection  to 
the  proceedings  until  the  administrator  in 
Massachusetts  presented  his  account  for  al- 
lowance. Cowden  v.  Jacobson,  165  Mass. 
240,  43  N.  £.  98. 

It  may  be  noted  that  the  following  eases 
cited  in  Dow  v.  Lillxb  do  not  seem  to  have 
had  to  do  with  the  sale  of  land  for  the 
payment  of  debts:  Aspden  v.  Nixon,  4 
How.  467,  n  L.  ed.  1059;  Vaughan  v.  North- 
up,  15  Pet.  1,  10  L.  ed.  639;  Stacy  v. 
L.R.A.1915D. 


Thrasher,  6  How.  44,  12  L.  ed.  337;  Mc- 
Lean V.  Meek,  18  How.  16,  15  L.  ed.  277; 
that  of  other  cases  there  cited  McCrary  v, 
Tasker,  41  Iowa,  255,  and  Conger  v.  Cook, 
66  Iowa,  117,  8  N.  W.  782,  apparently  re- 
lated to  sales  in  the  jurisdiction  of  domicil; 
and  that  Smith  v.  Union  Bank,  5  Pet.  518, 
8  L.  ed.  212,  did  not  relate  to  real  prop- 
erty. 

Security  Trust  Co.  v.  Black  River  Nat. 
Bank,  187  U.  S.  211,  47  L.  ed.  147,  23  Sup. 
Ct.  Rep.  52,  cited  in  Dow  v.  L11.LIE,  de- 
cided simply  that  a  proceeding  would  not 
lie  against  an  administrator  upon  a  claim 
whioh  was  barred  by  the  state  statute  of 
limitations,  the  action  being  brought  in  the 
United  States  court. 

It  may  be  noted  that  Bacon  v.  Chase,  83 
Iowa,  521,  50  N.  W.  23,  which  is  not  clearly 
reported,  rests  upon  estoppel;  that  Re 
Donelly,  19  Ont.  W.  Rep.  .708,  while  pos- 
sibly within  the  scope  of  this  note,  is  not 
sufficiently  reported;  and  that  in  Rapp  v. 
Matthias,  35  ind.  332,  the  deficiencies  in 
the  proceedings  and  the  merits  of  the  case 
were  so  entirely  against  the  application  aa 
to  make  it  of  no  value  on  the  subjects 

In  Hapgood  v.  Jennison,  2  Vt.  294,  it 
appears  that  the  executor  of  a  will  proved 
it  in  Massachusetts  and  took  out  letters, 
and  then  proved  it  in  Vermont,  and  took 
our  letters  of  administration  there,  and 
made  sales  of  land  in  Vermont  for  the  pay- 
ment of  debts,  but  the  terms  of  the  will 
do  not  appear,  or  whether  there  was  any 
power  of  sale  in  it  or  not. 

B.  B.  B. 
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approved  by  the  court  of  the  principal  ad- 
ministration in  Iowa.  It  was  optional  with 
the  petitioners  and  appellants  to  file  their 
claims  either  in  Iowa  or  in  North  Dakota. 
The  heirs  and  other  persons  interested  in 
the  estate  had  the  right  to  defend  in  Iowa 
as  well  as  in  North  Dakota. 

So,  too,  the  statute  of  limitations  or  of 
nonclaim  is  not  here  involved.  This  is  not 
an  attempt  to  prove  claims  in  North  Da- 
kota, but  to  induce  the  North  Dakota  court 
to  sell  property  and  to  transmit  the  funds 
derived  therefrom  for  the  payment  of  claims 
properly  proved  and  allowed  in  another 
state.  Section  5187  of  the  Revised  Codes 
of  1906  provides  that  "when  any  person 
having  title  to  any  estate,  not  otherwise 
limited  by  marriage  contract,  dies  without 
disposing  of  the  estate  by  will,  it  is  suc- 
ceeded to  and  must  be  distributed,  unless 
otherwise  expressly  provided  in  this  Code, 
and  the  Probate  Code,  subject  to  the  pay- 
ment of  his  debts."  In  this  clause  there  is 
no  qualification  as  to  where  those  debts 
shall  exist,  or  where  they  shall  have  been 
allowed.  Section  8093  of  the  Code  provides : 
"All  the  property  of  the  decedent  except  as 
otherwise  provided  for  the  homestead  and 
personal  property  set  apart  for  the  surviving 
wife  or  husband  and  minor  child  or  chil- 
dren shall  be  chargeable  with  the  payment 
of  the  debts  of  the  deceased,  the  expenses 
of  administration  and  the  allowance  to  the 
family,  and  the  property,  personal  and  real, 
may  be  sold  as  the  court  may  direct  in 
the  manner  hereinafter  prescribed." 

Section  8096  provides:  "The  estate  real 
and  personal  given  by  will  to  legatees  or 
devisees  is  liable  for  the  debts,  expenses  of 
administration  and  allowance  to  the  family. 
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Section  8225  provides:  "Upon  the  set- 
tlement of  such  estate  and  after  the  pay- 
ment of  all  debts  for  which  the  same  is 
liable  in  this  state,  the  residue  of  the  per- 
sonal estate  may  be  distributed  and  dis- 
posed of  in  manner  aforesaid  by  the  county 
court;  or  in  the  discretion  of  the  court,  it 
may  be  transmitted  to  the  executor  or  ad- 
ministrator, if  any,  in  the  state  or  country 
where  the  deceased  had  his  domicil,  to  be 
there  disposed  of  according  to  the  laws 
thereof." 

Section  8226  provides:  "If  such  person 
dies  insolvent,  his  estate  found  in  this  state 
shall,  as  far  as  practicable,  be  so  disposed 
of  that  all  his  creditors  here  and  elsewhere 
may  receive  each  an  equal  share  in  propor- 
tion to  their  respective  debts." 

Section  8227  provides:  "To  this  end  his 
estate  shall  not  be  transmitted  to  the  foreign 
executor  or  administrator  until  all  the  cred- 
itors who  are  citizens  of  this  state  have 
received  their  just  proportions ;  and  no  cred- 
L.R.A.1915D. 


itor  who  is  not  a  citizen  of  this  state  shall 
be  paid  out  of  the  assets  found  here  until 
all  those  who  are  citizens  liave  received  their 
just  proportions  as  provided  in  the  preceding 
section." 

Section  8228  provides:  "If  there  is  any 
residue  after  such  payment  to  the  citizens 
of  this  state^  it  may  be  paid  to  any  other 
creditors  who  have  duly  proved  their  debts 
here,  in  proportion  to  the  amount  due  to 
each  of  them,  but  no  one  shall  receive  more 
than  would  be  due  to  him  if  the  whole 
estate  was  divided  ratably  among  all  the 
creditors  as  before  provided.  The  balance 
may  be  transmitted  to  the  foreign  executor 
or  administrator,  or  if  there  is  none,  it  shall 
after  the  expiration  of  one  year  from  the 
appointment  of  the  administrator  be  dis- 
tributed ratably  among  all  creditors  both 
citizens  and  others,  who  have  proved  their 
debts  in  this  state." 

Section  8134  provides:  "When  a  sale  of 
property  of  the  estate  is  necessary  to  pay 
the  allowance  of  the  family  or  the  debts 
outstanding  against  a  decedent,  or  the 
debts,  expenses  or  charges  of  administra- 
tion or  legacies,  or  when  such  sale  is  for 
the  best  interests  of  the  estate  and  the  per- 
sons interested  in  the  property  to  be  sold, 
whether  it  is  or  is  not  necessary  to  pay  the 
debts  or  family  allowance,-  the  executor  or 
administrator  may  also  sell  any  real  estate 
as  well  as  personal  property  of  the  estate 
in  his  hands  and  chargeable  for  that  purpose 
upon  the  order  of  the  county  court;  and  an 
application  for  the  sale  of  real  property 
may  also  embrace  the  sale  of  personal  prop- 
erty. To  obtain  an  order  for  the  sale  of  real 
property  the  executor  or  administrator  must 
present  a  verified  petition  to  the  county 
court,  setting  forth  the  amount  of  personal 
property  that  has  come  into  his  hands  as 
assets,  -and  how  much  thereof,  if  any,  re- 
mains undisposed  of;  the  debts  outstanding 
against  the  decedent,  as  far  as  can  be  as- 
certained or  determined;  the  amount  due 
upon  the  family  allowance,  or  that  will  be 
due  after  the  same  has  been  in  force  for 
one  year;  the  debts,  expenses  and  charges 
of  administration  already  approved,  and  an 
estimate  of  what  will  or  may  accrue  during 
the  administration;  the  facts  showing  the 
sale  to  be  for  the  best  interests  of  the  estate, 
if  the  application  is  made  upon  that  ground ; 
a  general  description  of  all  the  real  prop- 
erty, except  the  homestead,  of  which   the 

decedent  died  seized,  or  in  which  he  had 

I. 

any  interest,  or  in  which  the  estate  has  ac- 
quired any  interest,  and  the  condition  and 
value  thereof;  the  names  of  the  legatees 
and  devisees,  and  the  heirs  of  the  decedent, 
so  far  as  known  to  the  petitioner.  If  any 
of  the  matters  herein  enumerated  cannot  be 
ascertained,  it  must  be  so  stated  in  the  peti- 
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tion;  but  a  failure  to  set  forth  the  facts 
showing  the  sale  to  be  necessary  will  not 
invalidate  the  subsequent  proceedings,  if  the 
defect  be  supplied  by  the  proofs  at  the  hear- 
ing, and  the  general  facts  showing  such 
necessity  is  stated  in  the  decree.  If  it  ap- 
pears to  the  court  from  such  petition  that 
it  is  necessary  to  sell  the  whole  or  some 
part  of  such  real  estate,  for  the  purposes 
and  reasons  mentioned  in  this  section,  or 
any  of  them,  or  that  such  sale  is  for  the 
best  interests  of  the  estate,  such  petition 
must  be  filed  and  an  order  thereupon  made 
directing  all  persons  interested  in  the  es- 
tate to  appeal  before  the  court  at  a  time 
and  place  specified,  not  less  than  four,  and 
not  more  than  ten,  weeks  from  the  time  of 
making  such  order,  to  show  cause  why  an 
order  should  not  be  granted  to  the  executor 
or  administrator  to  sell  so  much  of  the  real 
estate  of  the  decedent  as  is  necessary,  or  for 
the  best  interests  of  the  estate." 

It  seems  to  us  quite  clear  from  the  forego- 
ing sections  of  the  Code,  and  especially 
§§  5187,  8225,  8226,  and  8096,  that  the 
legislature  fully  contemplated  and  author- 
ized the  sale  of  real  estate  where  such  is 
necessary  to  pay  debts  duly  proved  in  a 
foreign  jtirisdiction.  Our  statutes,  in  short, 
seem  to  have  adopted  the  policy  which  would 
be  chosen  by  any  honest  man,  and  to  look 
upon  the  property  of  a  deced^it  as  a  trust 
fund  to  be  devoted  to  the  payment  of  his 
debts  wherever  they  exist.  It  is  true  that 
every  reasonable  protection  is  cast  around 
the  local  creditor,  but  in  that  there  is  no 
suggestion  of  an  intent  that  foreign  cred- 
itors may  be  defrauded.  Such  is  in  accord 
with  a  sound  public  policy  and  a  common 
honesty.  "We  cannot  think,"  says  Chief 
Justice  Parker  in  the  case  of  Dawes  ▼.  Head, 
3  Pick.  128,  '*that  in  any  civilized  country 
advantage  ought  to  be  taken  of  the  acci- 
dental circumstance -of  property  being  found 
within  its  territory,  which  may  be  reduced 
to  possession  by  the  aid  of  its  courts  and 
laws,  to  sequester  the  whole  for  the  use  of 
its  own  subjects  or  citisens,  where  it  shall 
be  known  that  all  the  estates  ...  of  the 
deceased  are  insufficient  to  pay  his  just  debts. 
Such  a  doctrine  would  be  derogatory  to  the 
character  of  any  government." 

An  examination  of  the  case  of  Re  Gable, 
(Gara  v.  Austin)  79  Iowa,  178,  9  L.R.A.  218, 
44  N.  W.  352,  discloses  the  fact  that  under 
similar  circumstances,  and  if  the  creditors 
had  been  in  North  Dakota  and  the  real  es- 
tate in  Iowa,  the  Iowa  court  would  have  de- 
creed a  sale  of  the  real  estate  and  the  trans- 
mission of  the  funds  to  North  Dakota.  We 
can  hardly  believe  that  the  legislature  of 
North  Dakota  intended  that  it,  its  courts, 
and  its  citizens  should  be  less  honest  than 
those  of  the  state  of  Iowa.  ''There  is  an 
L.R.A.1915D. 


I  obligation,"  says  the  supreme  court  of  Iowa 
in  the  case  of  Re  Gable,  supra,  "wherever 
the  laws  of  comity  rest  which  impel  courts 
to  enforce  them  with  an  authority  not  to  be 
disregarded,  though  it  be  not  prescribed  by 
statute  or  by  the  common  law.  That  obli- 
gation exists  where  justice  demands  author* 
ity  to  be  exercised  to  the  end  that  right  may 
prevail;  that  property  and  property  rights, 
domestic  rights,  and  the  liberty  of  the  citi- 
zens may  be  protected  and  enforced.  A 
court  of  justice,  which  is  established  that 
justice  may  be  enforced  and  upheld,  can 
have  no  more  binding  obligation  resting 
upon  it  than  that  which  requires  that  it 
shall  do  justice.  .  •  .  Under  the  law 
upon  the  subject,  which  prevails  over  the 
whole  Union,  all  the  property  of  a  decedent, 
including  his  lands,  except  a  homestead  and 
other  exemptions,  is  subject  to  the  payment 
of  his  debts,  and  is  assets  for  that  purpose. 
Debts  must  be  paid  before  the  assets  can  be 
distributed  to  the  heirs,  legatees,  and  de- 
visees, without  regard  to  the  place  of  resi- 
dence of  the  creditors.  Justice  requires 
that  creditors  should  be  paid  when  they 
have  duly  established«  their  claims.  Such 
claims  may  be  established  either  in  the  prin- 
cipal or  ancillary  administration.  They 
will  be  paid  when  established  in  the  ancil- 
lary administration,  if  assets  sufficient  are 
found  within  its  jurisdiction.  If  sufficient 
assets  for  the  payment  of  debts  are  not 
found  under  the  control  of  the  principal 
administration,  and  there  is  under  the  con- 
trol of  the  ancillary  administration  money 
assets  in  excess  of  the  debts  proved  therein, 
justice  would  forbid  that  such  administra- 
tion should  disregard  the  demands  of  right, 
and  distribute  the  assets  to  the  heirs;  but, 
as  it  has  not  before  it  the  claims  of  sdl  the 
creditors,  some  having  been  established  in 
the  principal  administration  proceedings, 
justice  demands  that  the  ancillary  adminis- 
tration, in  response  to  the  demands  of  com- 
ity, transmit  the  money  assets  to  the  prin- 
cipal administrator."  See  also  Davis  v. 
Estey,  8  Pick.  475;  Dawes  v.  Head,  3  Pick. 
128;  Fay  ▼.  Haven,  3  Met  109;  Joy  v. 
Elton,  9  N.  D.  444,  449,  83  N.  W.  875. 

We  also  find  no  merit  in  his  contention 
that  §§  8225  and  8226,  which  impress  the 
estate  of  a  decedent  with  a  trust  in  favor 
of  creditors,  and  which  provide  for  the 
transmission  of  the  residue  of  the  estate  to 
the  executor  or  administrator  in  the  state 
or  county  of  the  decedent's  domicil,  relate 
only  to  cases  in  which  the  decedent  has  left 
a  will.  It  will  be  noticed,  indeed,  that  the 
word  "administrator"  as  well  as  "^cecutor" 
is  used  in  §§  8225-8228. 

An  administrator  "is  a  person  lawfully 
appointed  to  manage  and  settle  the  estate  of 

^  a  deceased  person,  who  has  left  no  executor.**^ 
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Smith  ▼.  Gentry,  16  Ga.  SI,  32;  Words  and 
Phraaes  Judicially  Defined,  vol.  1,  p.  198. 
A  distinction  is  made  in  law  between  an  ex- 
ecutor and  an  administrator.  See  Webster's 
Dictionary.  There  is  nothing  in  the  sections 
before  us  which  give  any  reason  for  or  any 
intimation  of  any  desire  on  the  part  of  the 
legislature  that  their  provisions  shall  be 
confined  to  cases  of  testacy.  It  is  also  to 
be  noticed  that  the  statutes  make  use  of 
the  word  '^estate/'  and  not  "personal  prop- 
erty." 

Nor  do  we  believe  that  there  is  any  merit 
in  the  argument  that  §  8134,  Rev.  Codes 
1905,  and  which  provides  that  any  local 
creditor  may  make  an  a,pplication  for  the 
sale  of  real  estate  if  the  administrator  neg- 
lects so  to  do,  covers  local  creditors  merely, 
or  creditors  who  have  proved  their  claims 
in  North  Dakota,  and  that  there  is  no  ma- 
chinery provided  for  in  cases  such  as  that 
before  us.  The  legislative  intention  that  the 
estate  shall  be  impressed  with  a  trust  ap- 
pears to  us  to  be  clear.  It  also  appears  to 
us  that  it  was  the  intention  that  the  rights 
of  foreign  creditors  who  had  proved  their 
claims  in  another  jurisdiction  should  be 
based  rather  upon  comity  than  upon  the 
concession  of  a  natural  right,  and  that  a 
wise  discretion  should  be  used  in  relation 
to  the  matter.  We  believe  that  under  such 
circumstances  the  omission  to  provide  for 
the  machinery  is  in  no  way  important;  the 
ordinary  machinery  of  the  law  being  deemed 
adequate  for  the  purpose. 

In  this  connection  it  is  well  to  take  up  the 
further  claim  of  respondent  that  upon  the 
death  of  the  deceased  the  real  estate  vested 
in  the  heirs,  and  could  not  be  subjected  to 
the  payment  of  debts  such  as  those  before 
us,  or,  to  use  the  words  of  the  petition,  that 
**our  statutes,  being  a  rule  of  property, 
vested  the  title  in  the  heirs  freed  from  the 
creditors'  claims  after  the  limitations." 
Whether  this  be  true  generally  it  is  not  for 
us  to  determine.  It  is  sufficient  for  us  to 
say  that  §§  3741  and  3742  of  the  Code  have 
already  been  construed  by  this  court,  and 
then  in  the  case  of  Friese  v.  Friese,  12  N.  D. 
82,  85,  86,  95  N.  W.  446,  we  find  it  stated 
that  "property  not  disposed  of  by  will  passes 
to  the  heirs,  .  .  .  subject  to  the  control 
of  the  county  court,  and  to  the  adminis- 
trator appointed  by  that  court  for  the  pur- 
pose of  administration.  Section  3741,  Rev. 
Codes  1899.  Such  property  is  to  be  dis- 
tributed subject  to  the  payment  of  the  debts 
of  the  intestate.  Id.  §  3742.  Under  these 
sections,  the  administrator  or  executor  has 
the  exclusive  right  to  the  personal  property 
for  purposes  of  administration.  Jahns  v. 
Nolting,  29  Cal.  508.  'The  whole  matter 
of  dealing  with  the  estates  of  deceased  per- 
sons is  one  of  statutory  regulation,  and  the 
L.R.A.1915D. 


policy  and  intent  of  our  statute  very  clearly 
cont^plate  that  property  of  decedents  left 
undisposed  of  at  death  .  .  .  shall,  for 
the  purposes  of  ascertaining  and  protecting 
the  rights  of  creditors  and  heirs,-  and  prop- 
erly transmitting  the  title  of  record,  be  sub- 
jected to  the  process  of  administration  in 
the  probate  court.'  Re  Strong,  119  Cal. 
663,  61  Pac.  1078.  This  indebtedness  was 
the  property  of  the  deceased,  Ludwig 
Friese,  and  the  statute  prescribes  the  course 
to  be  taken  for  its  proper  distribution.  It 
is  not  permissible,  therefore,  for  these  plain- 
tiffs to  disregard  the  due  administration  of 
the  estate  ...  in  any  court  other  than 
the  county  or  probate  court.  The  estate  of 
Ludwig  Friese  must  first  be  subjected  to 
the  claims  of  creditors  before  any  distribu- 
tion of  it  can  occur,  and  it  is  not  the  policy 
of  the  statute  to  permit  any  person  claiming 
decedent's  property  to  take  possession  of  it 
until  all  debts  are  paid.  .  .  .  We  have 
seen  that  heirs  or  devisees,  as  such,  have 
no  right  to  decedent's  property  until  his 
debts  are  paid.  The  creditors  are  the  first 
preferred  parties  in  interest,  and,  until  sat- 
isfied, heirs  or  legatees  have  no  enforceable 
interest,  Haynes  v.  Harris,  33  Iowa,  517." 
It  is  next  urged  that  to  lay  down  the 
rule  announced  in  this  opinion  would  be 
highly  dangerous,  as  it  would  permit  the 
appointment  of  an  administrator  in  a  state 
in  which  the  deceased  had  little  or  no  prop- 
erty, and  that  "lake"  claims  of  all  kinds 
and  descriptions  might  be  presented  with- 
out any  notice  or  chance  to  defend  being 
given  to  the  local  creditors.  We  do  not, 
however,  anticipate  any  such  danger.  In  the 
case  at  bar,  the  claims  of  petitioners  were 
presented  in  the  domiciliary  court,  and 
where  they  would  naturally  be  expected  to 
be  presented.  There  can  come  no  harm  to 
the  local  creditors  in  this  case  for  the 
simple  reason  that  th^e  are  no  local  cred- 
itors, and  the  controversy  is  merely  between 
the  heirs  and  the  Iowa  creditors.  The  heirs 
certainly  had  an  opportunity  to  defend,  and 
a  knowledge  of,  the  proceedings  in  Iowa. 
So,  too,  we  do  not  hold  that  in  every  case 
the  local  and  ancillary  administration  may 
be  required  to  transmit  all  of  the  funds,  or 
to  sell  and  transmit  the  proceeds  of  the 
real  estate,  to  the  domiciliary  state.  If 
there  are  local  creditors  who  have  had  no 
legal  notice  of  the  pl^oceedings  in  the  domi- 
ciliary state,  we  have  no  doubt  that  the 
court  may  protect  their  interests,  and  that 
in  the  same  way  it  may  protect  such  cred- 
itors against  fraud.  It  is  a  question  of 
comity  and  of  sound  judicial  discretion. 
Comity  and  sound  judicial  discretion  would 
never  require  the  transmission  of  funds,  or 
assets,  or  the  sale  of  property,  when  it 
would  be  fraudulent  as  to  local  creditors. 
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So,  too,  the  assets  would  neoessarily  be 
transferred  to  be  disposed  of  according  to 
the  laws  and  the  judgment  of  the  domi- 
ciliary state  and  the  domiciliary  court.  If 
no  sufficient  notice  had  been  given  in  that 
court  to  the  local  creditors  in  the  ancillary 
state,  we  have  no  question  that  the  domi- 
ciliary court  would  protect  their  rights. 

We  are  cognizant  of  the  fact  that  at  com- 
mon law  the  real  estate  of  a  decedent  could 
not  be  subjected  te  the  payment  of  debts. 
We  are,  however,  dealing  with  statutes,  and 
not  with  the  common  law. 

Nor  have  we  any  fault  to  find  with  coun- 
sel's deiinition  of  the  word  **comity,"  and 
that  comity  is  ''a  willingness  to  grant  a 
privilege,  not  as  a  matter  of  right,  but  out 
of  deference  and  good  will."  We,  in  fact, 
hold  that  petitioners  have  no  rights,  but 
are  merely  entitled  to  the  protection  wliioh 
comity  should  give,  and  that  our  legislature 
merely  recognized  such  comity.  We,  too, 
have  examined  carefnlly  the  cases  of  Re 
Gable  (Gara  v.  Austin),  79  Iowa,  178,  9 
L.R.A.  218,  44  N.  W.  352;  Hadley  v.  Greg- 
ory, 67  Iowa,  157,  10  N.  W.  319;  McCrary 
V.  Tasker,  41  Iowa,  260,  and  Conger  v.  Cook, 
66  Iowa,  117,  8  2i.  W.  782,  which  are  cited 
by  counsel  for  respondent  in  support  of  the 
proposition  that  the  Iowa  courts  under  sim- 
ilar circumstances  would  not  grant  similar 
privileges.  We,  however,  construe  them 
otherwise.  We  have  also  read  18  Cyo.  1233, 
1233d,  12d4c,  and  Durston  v.  Pollock,  91 
Iowa,  668,  60  N.  W.  221;  but  with  the  same 
result.  In  18  Cyc.  1236,  indeed,  and 
after  the  statements  referred  to  by  counsel 
for  the  respondent,  we  find  the  following: 
"As  a  general  rule  assets  remaining  in  the 
hands  of  an  ancillary  representative  after 
paying  the  claims  of  local  creditors  will  be 
transferred  to  the  place  of  the  domicil  for 
distribution.  This  rule,  however,  is  not  ab- 
solute or  inflexible,  but,  on  the  contrary, 
the  transfer  will  or  will  not  be  made  as 
the  court  may  deem  proper  in  the  exercise 
of  a  sound  judicial  discretion,  according  to 
the  circumstances  of  the  case.  In  the  ab- 
sence of  special  circumstances  making  a 
local  distribution  proper,  the  general  rule 
should  prevail,  since  the  distribution,  wher- 
ever made,  must  be  according  to  the  law 
of  decedent's  domicil,  and  comity  requires 
that  it  should  be  accorded  to  that  jurisdic- 
tion: but  the  court  may,  even  in  cases 
where  a  transmission  of  the  residue  is 
proper,  refuse  to  so  order  until  the  domi- 
ciliary representative  has  given  a  sufficient 
bond  to  secure  its  proper  administration. 
While  there  is  no  question  as  to  the  author- 
ity of  the  court  in  the  ancillary  jurisdic- 
tion to  order  a  residue  of  assets  in  that 
jurisdiction  transmitted  to  the  domiciliary 
representative,  the  court  of  one  jurisdiction 
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has  no  authority  over  the  representative  of 
the  other  to  compel  him  to  bring  in  such 
assets,  whether  it  be  the  court  of  the  domi- 
ciliary or  of  the  ancillary  jurisdiction." 
See  also  cases  cited.  There  is  no  attempt 
in  the  cases  at  bar  on  the  part  of  the  Iowa 
court  to  enforce  its  powers  here.  It  merely 
petitions  the  local  court  to  exercise  its  un- 
doubted powers,  and  in  conformity  with  jus- 
tice and  with  interstate  comity. 

We  have  also  examined  the  cases  of  Smith 
V.  Union  Bank,  5  Pet.  618,  8  L.  ed  212; 
Vaughan  v.  Northup,  16  Pet.  1,  10  L.  ed. 
639;  Aspden  v.  Nixon,  4  How.  467,  11 
L.  ed.  1069;  Stacy  v.  Thrasher,  6  How.  44, 
12  L.  ed.  337;  McLean  v.  Meek,  18  How. 
16,  16  lu  ed.  277,  and  Security  Trust  Co.  v. 
Black  River  Nat.  Bank,  187  U.  S.  211,  47 
L.  ed.  147,  23  Sup.  Ct.  Rep.  62,  which  are 
cited  by  counsel  for  respondent.  We  believe, 
however,  that  the  reasoning  and  conclusions 
before  pursued  and  arrived  at  will  show 
the  same  to  be  inapplicable  to  the  case 
before  us.  We  do  not,  indeed,  find  that  the 
decisions  mentioned,  when  carefully  exam- 
ined in  connection  both  with  the  facts 
therein  disclosed  and  the  law  pronounced, 
are  in  any  way  antagonistic  to  the  conclu- 
sions herein  arrived  at. 

Finally,  counsel  for  respondent  contends 
that  §§  8220-8228,  Rev.  Codes  1906,  and 
which,  in  our  opinion,  make  a  trust  estate 
of  the  property  of  a  deceased  person  for  the 
benefit  of  his  creditors,  only  apply  where 
the  deceased  died  insolvent,  and  that  a  sale 
of  the  real  estate  can  only  be  ordered  under 
such  statutes  where  there  is  proof  that  .the 
entire  property  of  the  decedent  is  insuffi- 
cient to  pay  his  debts.  He  asserts  that  in- 
solvency is  not  in  this  case,  that  it  is  net 
set  forth  as  a  ground  for  rdief  in  the  peti- 
tion, and  that  there  is  no  testimony  regard- 
ing it  in  either  court.  We  cannot,  however, 
so  hold.  The  petition  alleges  that  '*said 
Eulatie  LilUe  owned  no  real  property  in  the 
state  of  Iowa,  and  the  personal  property  of 
which  she  died  seised  did  not  exceed  in  value 
the  sum  of  $200."  It  further  alleges  that 
claims  in  excess  of  $14,160  have  been  proved 
and  allowed  in  said  state.  The  answer  ad- 
mits ''that  the  estate  of  decedent  in  the 
state  of  Iowa  does  not  exceed  in  value  the 
sum  of  $200."  The  record  shows  real  estate 
in  North  Dakota  of  an  appraised  value 
of  $14,600,  with  outstanding  mortgages 
amounting  to  $4,130  exclusive  of  interest, 
and  no  personal  property,  and  debts  in  Iowa 
amounting  in  all  to  $20,069.70,  exclusive  of 
interest.  It  would  be  absurd  to  state  that 
the  Iowa  estate  is  not  insolvent,  or  that  the 
North  Dakota  and  Iowa  estates  taken  to- 
gether are  not  in  the  same  condition.  We 
believe  that  this  is  all  the  showing  that  is 
required  by  the  statute; 
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It  is  also  claimed  that  the  liability  tinder 
the  notes  to  the  petitioners,  Karl  W.  Ken- 
dall and  First  National  Bank  of  Marion, 
Iowa,  is  a  joint  liability  merely  as  an  ac- 
commodation maker,  and  that  there  is  no 
showing  as  to  the  resources  of  the  other 
makers.  We  do  not,  however,  deem  this  fact 
to  be  of  any  importance  here.  Even  if  we 
can,  and  should,  go  behind  the  findings  of 
the  Iowa  court  in  this  case  which  allowed 
these  claims  against  the  estate  of  the  de- 
ceased, we  can  see  no  reason  for  criticizing 
or  repudiating  that  allowance.  The  mere 
fact  that  the  deceased  signed  the  notes  in 
question  as  an  accommodation  maker  and 
without  consideration,  if  such  be  the  case, 
did  not  release  her,  and  does  not  now  re- 
lease her  estate  from  a  primary  liability 
to  pay  them.  She  signed  the  notes  on  their 
face,  along  with  the  other  makers.  The 
contract,  as  expressed  by  the  terms  of  the 
notes,  is  a  direct  and  absolute  promise  to 
pay  them  in  full.  By  so  signing  the  notes 
she  made  herself  primarily  liable,  and  the 
payee  is  not  required  to  first  exhaust  his 
remedies  against  the  other  parties.  "The 
maker  upon  the  face  of  the  paper,  with  what- 
ever motive  or  purpose  he  may  sign  it,''  says 
the  supreme  court  of  California  in  Aud  v. 
Magnider,  10  Cal.  282,  "is  bound  by  the 
contract  which  he  signs,  according  to  the 
legal  efifect  and  meaning  of  the  words.  He 
cannot  vary  that  meaning  by  parol.  The 
words  import  an  unconditional  promise  to 
pay  the  payee  so  much  money  at  a  certain 
time.  The  law  affixes  to  this  unequivocal 
language  its  obvious  signification.  The 
payor  is  not  permitted  to  contradict  the 
words  by  showing  that  when  he  promised 
to  pay  absolutely,  he  meant  to  bind  himself 
to  pay  conditionally,  or  on  some  contingency, 
or  if  another  did  not,  or  if  demand  was 
made  and  notice  given.  This  contract  being 
his  own,  and  precise  in  its  terms,  he  must 
fulfil  it  according  to  those  terms."  This  has 
been  the  holding  of  this  court.  See  Northern 
State  Bank  v.  Bellamy,  19  N.  D.  509,  31 
L.R.A.(N.S.)  149,  125  N.  W.  890.  See  also 
§  6495,  Rev.  Codes  1905;  Inkster  v.  First 
Nat.  Bank,  30  Mich.  147;  Lord  v.  Ocean 
Bank,  20  Pa.  384,  59  Am.  Dec.  728. 

The  order  of  the  District  Court  is  re- 
versedf  and  the  cause  is  remanded  for  fur- 
ther proceedings  according  to  law  and  the 
conclusions  reached  in  this  opinion, 

Gos8,  J^  being  disqualified,  did  not  par- 
ticipate. 

Petition  for  rehearing  denied. 
L.ILA.1915D. 
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AMADA  FRENCH,  Respt., 

V. 

STATE    FARMERS'    HAIL    INSURANCB 
COMPANY,  Appt. 

(29  N.  D,  426,  161  N.  W.  7.) 

Pleading^  —  amendmeiit  •»  discretion. 

1.  The  allowance  of  amendments  rests 
l&rgely  within  the  sound  discretion  of  the 
trial  court. 

Same  —  oontormance  to  facts. 

2.  Where  it  clearly  appears  that  the  de- 
fendant was  not  misled,  surprised,  or  in  any 
way  prejudiced  from  maintaining  his  defense 
upon  the  merits,  an  amendment  of  the  com- 
plaint to  conform  to  the  facts  proved  should 
be  allowed. 

Appeal  •»  mlsjoiiider  •»  form  of  action. 

3.  The  objection  that  there  is  a  misjoin- 
der  of  causes  of  action,  or  that  a  cause  is 
of  equitable,  and  not  of  legal,  cognizance, 
cannot  be  raised  for  the  first  time  on  appeal. 

Reformation  —  insurance  policy  —  re- 
covery. 

4.  An  insurance  contract  may  be  reformed 
and  a  recovery  thereon  enforced  in  the  same 
action. 

Insurance  —  agent  of  insurer. 

5.  Agents  for  an  insurance  company,  au- 
thorized to  procure  applications  for  in- 
surance, and  to  forward  them  to  the  com- 
pany for  acceptance,  are  deemed  the  agents 
of  the  insurers  in  all  that  they  do  in  prepar- 
ing the  application.  Hence,  when  such 
agent  makes  out  an  application  incorrectly, 
notwithstanding  the  facts  are  truthfully 
stated  to  him  by  the  applicant,  such  error  is 
chargeable  to  the  insurer,  and  not  to  the 
insured. 

Same  — -  hall  •»  misdescription  of  land. 

6.  A  misdescription  of  the  land  on  which 
crops,  insured  against  hail,  are  growing, 
will  not,  of  itself,  prevent  a  .recovery  in 
case  of  loss.  And  where  such  misdescription 
is  due  solely  to  the  error  of  the  agent  of  the 
insurance  company  in  preparing  the  applica- 
tion for  such  insurance,  it  is  not  necessary 
to  bring  an  action  in  equity  to  reform  the 
policy;  but  the  insured  may,  by  setting 
forth  the  facts  relating  to  the  mistake,  in 
his  complaint,  bring  an  action  at  law  there- 
on in  the  first  instance. 

(February  2,  1915.) 

APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Walsh  County 
in  plaintiff's  favor  in  an  action  brought  to 

Headnotes  by  CHBiSTiAifsoN,  J. 

Note.  —  As  to  effect  of  agent's  insertion 
in  the  application  of  false  answers  to  ques- 
tions correctly  answered  by  the  insured,  see 
note  to  Suravitz  v.  Prudential  Ins.  Go. 
L.R.A.  1915A,  273. 
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recover  the  amount  alleged  to  be  due  on  a 
poliej  of  hail  insurance.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  H.  R.  Turnery  for  appellant: 

The  relief  as  to  the  correction  in  the 
description  of  the  property  insured,  being 
purely  equitable  in  nature,  required  an  ac- 
tion for  a  reformation  of  the  contract  of 
the  parties  before  a  judgment  at  law  could 
be  obtained. 

19  Cyc.  654,  note  4;  Taylor  v.  Glens  Falls 
In&  Co.  44  Fla.  273,  32  So.  887;  Collins 
V.  St.  Paul  F.  &  M.  Ins.  Co.  44  Minn.  440, 
46  N.  W.  906;  Sun  Ins.  Co.  ▼.  Greenville 
Bldg.  ft  L.  Asso.  58  N.  J.  L.  367,  33  Atl. 
962;  Connecticut  F.  Ins.  Co.  v.  Kinne,  77 
Mich.  231,  18  Am.  St.  Rep.  398,  43  N.  W. 
871. 

It  was  error  to  allow  the  amended  com- 
plaint to  be  filed  after  judgment  was  en- 
tered, in  that  the  amendment  changed  the 
nature  of  the  cause  of  action,  and  in  fact 
changed  the  entire  cause  of  action. 

1  Sutherland,  Code.  PI.  §  796;  Wheaton 
V.  Voorhis,  53  How.  Pr.  319;  Mendenhall 
Y.  Harrisburg,  Water  Power  Co.  27  Or.  38, 
39  Pac.  399;  Eikenberry  v.  Edwards,  67 
Iowa,  34,  24  N.  W.  670;  Maxwell  v.  Day, 
45  Ind.  509;  Carpenter  v.  Huffsteller,  87  N. 
C.  273;  Allen  v.  Brooks,  88  Wis.  265,  60 
N.  W.  253;  Sanford  v.  American  Dist. 
Teleg.  Co.  13  Misc.  88,  34  N.  Y.  Supp.  144; 
Mares  v.  Wormington,  8  N.  D.  329,  79  N.  W. 
441;  Woodward  v.  Northern  P.  R.  Co.  16 
N.  D.  39,  111  N.  W.  627;  Cooke  v.  North- 
em  P.  R.  Co.  22  N.  D.  266,  133  N.  W.  306. 

Mr.  H.  C.  DePuy,  for  respondent: 

Collette  was  the  agent  of  the  defendant, 
and  not  of  plaintiff,  and  his  error  in  insert- 
ing the  wrong  number  of  the  township  and 
range  was  the  error  of  the  defendant,  and 
not  the  error  of  plaintiff. 

19  Cyc.  826-829;  28  Century  Dig.  col. 
3015;  Kansas  v.  Minnesota  Farmers'  Mut. 
F.  Ins.  Asso.  31  Minn.  17,  47  Am.  Rep.  776, 
16  N.  W.  430;  Norman  v.  Kelso  Farmers' 
Mut.  F.  Ins.  Co.  114  Minn.  49,  130  N.  W. 
13;  Smith  v.  Continental  Ins.  Co.  6  Dak. 
433,  43  N.  W.  811 ;  Leisen  v.  St.  Paul  F.  & 
M.  Ins.  Co.  20  N.  D.  216,  30  L.R.A.(N.S.) 
539,  127  N.  W.  840;  Whitney  v.  National 
Masonic  Acci.  Asso.  57  Minn.  472,  59  N. 
W.  943;  Pudritzky  v.  Supreme  Lodge,  K, 
H.  76  Mich.  428,  43  N.  W.  373;  Johnson  v. 
Dakota  F.  &  M.  Ins.  Cd.  1  N.  D.  167,  45  N. 
W.  799;  Erickson  v.  Ladies  of  Maccabees, 
25  S.  D.  183,  126  N.  W.  262;  Parno  v. 
Iowa  Merchants'  Mat.  Ins.  Co.  114  Iowa, 
132,  86  N.  W.  211;  Key  v.  Des  Moines  Ins. 
Co.  77  Iowa,  174,  41  N.  W.  614;  Stone  v. 
Hawkeye  Ins.  Co.  68  Iowa,  737,  56  Am.  Rep. 
870,  28  N.  W.  47;  Silti  v.  Hawkeye  Ins. 
Ca  71  Iowa,  710,  2^  N.  W.  606;  Kansas 
L.R.A.1915D. 


Farmers'  F.  Ins.  Co.  v.  Saindon,  52  Kan. 
486,  39  Am.  St.  Rep.  356,  35  Pac.  15. 

There  is  no  need  of  first  obtaining 
reformation  of  a  controxit  of  hail  insur* 
ance  on  grain,  before  action  for  the  loss, 
where  the  property  is  correctly  described 
by  insured  in  the  application,  but  the  com- 
pany, through  the  inadvertence  of  its  offi- 
cers and  agents,  inserts  an  incorrect  num- 
ber of  the  township,  the  subject  of  the  in- 
surance being  otiierwise  correctly  described. 

State  Ins.  Co.  ▼.  Schreck,  27  Neb.  527, 
6  L.Rj1.  524,  20  Am.  St.  Rep.  696,  43  N. 
W.  341;  Kansas  Farmers'  F.  Ins.  Co>  v. 
Saindon,  52  Kan.  486,  39  Am.  St.  Rep.  356, 
35  Pac.  15;  Hearsb  v.  German  Ins.  Co.  130 
Mo.  App.  457,  110  S.  W.  23;  Maher  v.  Hi- 
hernia  Ins.  Co.  67  N.  Y.  283;  Phenix  Ins. 
Co.  V.  Gebhart,  32  Neb.  144,  49  N.  W.  333 ; 
Smith  Y.  Commonwealth  Ins.  Co.  49  Wis 
322,  5  N.  W.  807;  Germania  L.  Ins.  Co.  v 
Lunkenheimer,  127  Ind.  536,  26  N.  E.  1082; 
Eggleston  v.  Council  Bluffs  Ins.  Co.  65 
Iowa,  308,  21  N.  W.  652;  Deitz  v.  Provi- 
dence Washington  Ins.  Co.  31  W.  Va.  851, 
13  Am.  St.  Rep.  909,  8  S.  E.  616;  Lumber- 
man's Mut.  Ins.  Co.  V.  Bell,  166  111.  400, 
57  Am.  St.  Rep.  140,  45  N.  E.  130;  Hob- 
kirk  Y.  Phoenix  Ins.  Co.  102  Wis.  13,  78  N. 
W.  160;  Carey  v.  Home  Ins.  Co.  97  Iowa, 
619,  66  N.  W.  921;  Walrath  v.  Royal  Ins. 
Co.  16  Ohio  C.  C.  413,  9  Ohio  C.  D.  233; 
^^tna  Ins.  Co.  v.  Brannon,  99  Tex.  391,  2 
L.R.A.(N.S.)  648,  89  S.  W.  1057,  13  Ann. 
Cas.  1020;  19  Cyc.  654,  note  4;  28  Century 
Dig.  coL  818;   11  Decem.  Dig.  189. 

Where  the  court  exercises  the  functions 
of  law  and  equity,  it  may,  when  there  is 
an  answer,  grant  any  relief  consistent  with 
the  facts  alleged,  and  the  prayer  for  relief 
may  be  amended  accordingly  at  any  time. 

Getty  V.  Hudson  River  R.  Co.  6  How. 
Pr.  269;  Walsh  v.  McKe«i,  76  Cal.  519,  17 
Pac.  673;  Esch  Bros.  v.  Home  Ins.  Co.  78 
Iowa,  334,  16  Am.  St.  Rep.  443,  43  N.  W. 
229;  Holmes  v.  Campbell,  12  Minn.  221,  Gil. 
141;  31  Cyc.  438,  439;  Hearsh  v.  German 
Ins.  Co.  130  Mo.  App.  457,  110  S.  W.  23. 

Christiansen,  J.,  delivered  the  opinion 
of  the  court: 

There  is  no  dispute  about  the  facts  in  this 
case.  The  testimony  consists  solely  of  cer- 
tain documentary  evidence  and  the  oral 
testimony  of  the  plaintiff  and  of  one  Col- 
lette, an  agent  for  the  defendant.  The 
plaintiff  is  a  farmer  residing  on  section  17, 
in  township  157,  range  51,  in  Walsh  county, 
in  this  state.  This  township  is  named  Ac- 
ton township.  It  is  conceded  that  Collette 
was  the  duly  authorized  and  licensed  agent 
of  the  defendant  company,  authorized  not 
only  to  write  insurance  for  the  defendant^ 
but  also  authorized  to  appoint  subagents. 
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On  June  27,  1912,  Baid  CoUette  obtained 
from  the  plaintiff  an  application  for  hail 
insurance  with  the  defendant  upon  crops  on 
the  lands  owned  and  occupied  by  plaintiff 
in  section  17,  and  in  the  adjoining  section 
8  in  said  township.  The  application  was 
prepared  by  Collette,  who  asked  questions 
of  the  plaintiff  and  wrote  down  the  an- 
swers in  the  application  and  secured 
the  signature  of  the  plaintiff,  French, 
thereto.  The  plaintiff  did  not  read  the  ap- 
plication before  signing  the  same.  The  first 
part  of  the  application  is  as  follows: 

"I,  Amada  French,  of  Oakwood,  P.  O., 
township  of  Acton,  county  of  Walsh  and 
state  of  North  Dakota,  hereby  apply,  etc." 

While  the  application  was  being  pre- 
pared, Collette  inquired  of  the  plaintiff  as 
to  the  legal  description  of  the  township, 
and  the  plaintiff  in  reply  stated  that  he 
did  not  know;  whereupon  Collette  stated 
that  he  would  look  up  the  description  for 
himself  and  insert  it.  Collette,  in  inserting 
such  description,  made  an  error,  in  this, 
that  he  wrote  the  number  of  the  township 
"158"  and  the  number  of  the  range  "52," 
when  he  should  have  written  the  number 
of  the  township  "157"  and  the  number  of 
the  range  "51."  The  testimony  of  Collette 
in  regard  to  the  transaction  is  substantial- 
ly as  follows:  "The  application  was  taken 
right  at  Mr.  French's  home  m  section  17 
in  Acton  township.  It  was  township  157. 
I  knew  he  lived  in  Acton  township.  I  also 
knew  the  land  he  was  working.  The  ap- 
plication was  made  on  June  27,  1912.  I 
saw  Mr.  French  that  day  in  the  yard.  He 
decided  to  take  out  some  insurance  right 
away,  and  I  wrote  the  application  in  the 
yard.  When  I  first  took  the  application,  I 
started  to  write  it  (the  description  of  the 
towiiship)  in,  then  I  said,  'I  suppose  that 
this  is  township  167|  Acton  township,'  and 
he  said  he  was  not  positive  of  that,  and  I 
said  I  would  look  it  up  myself  and  be  sure; 
but  I  put  it  down  158,  and  it  should  have 
been  157.  I  did  not  look  it  up  afterwards 
to  see  if  it  was  158.  I  was  supposed  to  go 
to  my  brother-in-law's  and  get  it  in  a  plat 
book)  but  I  was  sure  it  was  158.  I  did  not 
read  the  application  over  to  him.  I  simply 
asked  him  questions,  and  I  put  down  the 
answers.  I  told  him  where  to  sign  it,  and 
he  signed  it.  I  intended  to  describe  in  the 
application  the  land  that  I  knew  he  was 
working,  that  is,  the  erops,  upon  sections 
17  and  8  in  Acton  township.  The  mistake 
in  regard  to  the  number  of  the  range  was 
made  under  the  same  circumstances  as  the 
mistake  with  reference  to  the  township.  I 
undertook  to  fill  in  the  description.  I  have 
since  looked  it  up  and  discovered  it  was  a 
mistake.  I  intended  to  take  an  application 
upon  land  situated  in  sections  17  and  8,  in 
L.R.A.1915D. 


township  157,  range  51.  I  undertocdc  to  fiU 
in  the  description  of  the  township  in  the 
application  and  have  since  looked  it  up  an^ 
discovered  it  was  a  mistake." 

It  is  eonceded  that  the  plaintiff  owned 
no  lands  or  crops  in  township  168,  range 
52;  but  the  only  lands  and  crops  which  he 
owned  were  those  located  in  Acton  town- 
ship, and  there  is  no  dispute  but  that  these 
are  the  lands  that  were  intended  to  be  cov- 
ered by  the  insurance.  The  testimony  of 
the  plaintiff,  French,  is  substantially  the 
same  as  the  testimony  of  Collette.  The 
plaintiff  afterwards  on  July  7,  1912,  re- 
ceived his  policy,  and  on  July  8,  1912,  suf- 
fered a  loss  by  hail.  Proof  of  loss  was  duly 
forwarded  to  the  defendant  company,  and  a 
duly  authorized  adjuster  for  the  defend- 
ant company,  on  July  31,  1912,  adjusted 
the  loss  and  agreed  with  the  plaintiff  in 
writing  that  the  loss  sustained  amounted  to 
$771.25.  The  mistake  in  the  policy  was  not 
discovered  until  some  time  subsequent,  when 
the  defendant  company  refused  to  pay  the 
loss  as  adjusted,  but  offered,  however,  to 
compromise  by  the  pa3rment  of  $400,  which 
the  plaintiff  refused  and  afterwards 
brought  suit  against  the  defendant  for  the 
amount  of  the  loss  as  adjusted. 

The  original  complaint  sets  forth  oy  prop- 
er allegations  all  tiie  matters  above  recited 
relative  to  the  mistake  in  the  description 
as  contained  in  the  application  and  policy, 
how  the  same  occurred,  the  issue  of  the 
policy,  the  loss  thereunder,  the  adjustment 
of  such  loss,  and  the  defendant's  refusal 
to  pay  the  same,  and  prays  judgment  for 
$771.25,  the  amount  of  the  loss  as  ad- 
justed. The  original  answer  is  not  before 
us.  Hence  we  are  unable  to  ascertain  what 
defense  was  offered  thereby.  The  case  was 
tried  to  the  court  without  a  jury,  a  jury 
being  expressly  waived. 

At  the  very  commencement  of  the  trial, 
the  following  proceedings  were  had: 

By  Mr.  Turner:  The  defendant  asks 
leave  to  file  an  amended  answer.  I  have 
the  same  prepared,  but  it  is  not  verified. 
I  will  ask  to  verify  it  later. 

By  Mr.  De  Puy:  The  plaintiff  has  no 
objection,  but  ^we  would  like  to  have  the 
amendment  allowed  upon  condition  that  the 
plaintiff  shall  have  the  right  to  interpose  a 
reply,  if  the  plaintiff  deems  it  desirable, 
setting  up  a  waiver  or  estoppel  in  accord- 
ance with  the  proof,  and  also  amend  his 
complaint  to  conform  with  the  proof  that 
may  be  introduced  at  any  time  before  judg- 
ment. 

By  the  court:  All  right. 

*  '  •  « 

The    plaintiff's    amended    complaint   sets 

forth  almost  identically  the  same  facts  as 

'  those  contained  in  the  original,  answer,  with 
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the  single  exception  that  another  allega- 
tion is  added,  stating  the  value  of  plain- 
tiff's interest  in  the  crops,  and  the  prayer 
for  judgment  was  amended  by  asking  that 
the  policy  be  reformed  by  substituting  the 
proper  description  of  township  and  range 
in  lieu  of  the  incorrect  description.  The 
amended  answer  admitted  that  Collette  was 
a  duly  authorized  agent  of  the  defendant 
company,  that  the  policy  was  issued  and 
delivered,  but  denied  any  mutual  mistake 
in  the  issuance  of  the  policy,  and  further 
denied  that  the  defendant  issued  any  policy 
of  insurance  for  injuries  to  the  crops  de- 
stroyed. The  trial  court  made  findings  of 
fact  and  ordered  judgment  in  favor  of  the 
plaintiff^  that  the  policy  be  reformed  by  cor- 
recting the  mistakes  made  therein  with 
reference  to  the  number  of  the  township  and 
range,  and  further  awarded  plaintiff  judg- 
ment against  the  defendant  for  the  sum  of 
$771.25  and  interest  and  costs.  The  appeal 
is  taken  from  the  judgment  so  entered. 

'  The  appellant  relies  for  a  reversal  on 
three  propositions:  (1)  That  the  court 
erred  in  allowing  the  amendment  of  the 
complaint;  (2)  that  the  insurance  policy 
must  be  reformed  by  an  action  in  equity  be- 
fore a  judgment  at  law  can  be  obtained; 
(3)  that,  where  both  equitable  and  legal 
relief  is  sought,  the  equity  action  must  be 
first  and  separately  tried. 

Appellant's  first  contention,  that  the 
trial  court  erred  in  allowing  an  amendment 
of  the  complaint,  is  clearly  without  merit. 
It  will  be  observed  that,  at  the  commence- 
ment of  the  trial,  defendant's  counsel  ob- 
tained leave  to  amend  the  answer;  that  Such 
leave  was  granted  upon  the  condition  that 
the  plaintiff  be  permitted  to  amend  the  com- 
plaint. No  objection  was  made  by  defend- 
ant's counsel  to  such  arrangement,  and  the 
record  indicates  that  the  trial  court  be- 
lieved that  this  arrangement  was  entirely 
satisfactory  to  defendant's  counsel.  The 
amendment,  however,  could  in  no '  manner 
prejudice  the  defendant,  and  we  are  satis- 
fied that  the  trial  court  did  not  abuse  its 
discretion  in  permitting  the  complaint  to 
be  so  amended.  The  amended  complaint 
sets  forth  substantially  the  same  facts  as 
the  original  complaint,  and  the  only  change 
of  which  defendant's  counsel  complains  is 
the  amendment  of  the  prayer  for  judgment. 
It  is  not  contended  that  any  substantial 
change  was  made  in  the  body  of  the  com- 
plaint, and  no  showing  or  claim  of  surprise 
was  made  by  the  defendant.  It  is  therefore 
self-evident  that  defendant  was  not  preju- 
diced by  the  amendment,  as  the  plaintiff  was 
entitled  to  recover  upon  the  facts  alleged 
and  proven,  rather  than  the  relief  demanded 
in  the  prayer  for  judgment. 

"Disregarding  the  prayer  or  demand  of 
tuRJ^.J915D. 


judgment,  the  court  will  rely  upon  the  facts 
alleged  and  proved  as  the  basis  of  its  reme- 
dial action."    Pom.  Code  Remedies,  *83. 

"If  the  facts  entitling  a  party  to  a  rem- 
edy, l^al  or  equitable,  are  averred  and 
proved,  he  shall  obtain  that  remedy,  not- 
withstanding his  omission  to  ask  for  it  in 
his  demand  of  judgment;  and,  if  the  facts 
were  not  averred,  he  shall  not  obtain  the 
remedy,  although  he  demanded  it  in  the 
most  formal  manner."  Pom.  Code  Remedies, 
•84. 

**The  prayer  for  relief  forms  no  part  of 
the  statement  of  the  cause  of  action,  and  it 
is  unimportant  unless  there  is  ambiguity  in 
such  statement.  A  bad  prayer  for  relief 
or  a  prayer  for  improper  relief  will  not 
vitiate  a  pleading  which  is  otherwise  suffi- 
cient. The  facts  alleged,  and  not  the  re- 
lief demanded,  are  of  chief  importance,  and 
they  determine  the  relief  to  be  granted." 
31  Cyc.  110,  and  cases  cited. 

Under  the  provisions  of  %  7482,  Comp* 
Laws  1913,  the  court  hajB  the  right,  in  a 
proper  case,  to  grant  an  amendment  of  the 
pleadings  even  after  judgment.  The  pro- 
priety of  the  granting  of  such  amendments 
rests  within  the  sound  discretion  of  the  trial 
court  and  will  not  be  reviewed  by  this  court, 
except  in  a  case  where  such  discretion  has 
been  abused. 

California  has  certain  statutory  pro- 
visions, identical  in  language  with  §§  7478 
and  7482,  Comp.  Laws  1913,  and  in  the  case 
of  Jackson  v.  Jackson,  94  Cal.  446,  29  Pac. 
957,  the  supreme  court  of  California  held 
that  ''to  allow  amendments  after  the  trial 
has  commenced  is  in  the  discretion  of  the 
trial  court,  and  error  cannot  be  predicated 
on  the  allowance  of  such  an  amendment, 
whereby  issues  were  raised  which  were  not 
raised  by  the  original  pleadings,  unless  the 
adverse  party  asked  to  have  the  case  re- 
opened for  the  purpose  of  trying  the  new 
issue." 

And  in  the  case  of  Hancock  v.  Board  of 
Education,  140  Cal.  554,  74  Pac.  47,  in 
considering  the  same  question,  the  Califor- 
nia court  said:  ''It  is  also  contended  that 
the  court  erred  in  allowing  the  plaintiff, 
after  the  evidence  had  been  taken  and  the 
cause  submitted,  to  file  an  amended  com- 
plaint. This  contention  is  based  upon  the 
theory  that  the  amended  complaint  changed 
the  cause  of  action.  What  has  been  said 
disposes  of  this  proposition.  The  action 
still  remains  upon  the  contract  made  by 
the  former  board,  and,  as  there  has  been 
no  change  in  the  actual  existence  of  the 
corporation  which  made  the  contract  aAd 
was  responsible  for  it,  there  has  been  no 
such  change  in  the  cause  of  action  as  would 
constitute  a  departure.  The  additional 
facts  and  circumstances  alleged  in  the> 
49 
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amended  complaint  do  not  Involve  any 
change  in  the  nature  of  the  cause  of  action. 
It  still  remained  an  action  upon  the  con- 
tract, and  it  was  within  the  discretion  of 
the  court  to  allow  the  amendment." 

The  decisions  of  the  California  court  are 
also  in  harmony  with  the  views  expressed 
by  Chief  Justice  Morgan  in  the  case  of 
Barker  v.  More  Bros.  18  N.  D.  82,  85,  118 
N.  W.  823,  and  are  sustained  by  the  great 
weight  of  authority.  Firebaugh  v.  Burbank, 
121  Cal.  186,  53  Pac.  560;  Hancock  v.  Board 
of  Education,  140  Cal.  554,  74  Pac.  47; 
Hedstrom  v.  Union  Trust  Co.  7  Cal.  App. 
278,  94  Pac.  387;  Thomas  v.  Brooklyn,  58 
Iowa,  438,  10  N.  W.  849;  Tiffany  v.  Hen- 
derson, 57  Iowa,  490,  10  N.  W.  885;  Adams 
V.  Castle,  64  Minn.  505,  67  N.  W.  638; 
Kaufman  v.  Barbour,  103  Minn.  158,  114 
N.  W.  739;  O'Brien  v.  Northwestern  Consol. 
Mill.  Co.  119  Minn.  4,  137  N.  W.  399; 
Hibemia  Sav.  &  L.  Soc.  v.  Jones,  89  Cal. 
507,  26  Pac.  1089;  Coubrough  v.  Adams,  70 
Cal.  374,  11  Pac.  634 ;  Wabash  &  W.  H.  Co. 
v.  Morgan,  132  Ind.  430,  81  N.  £.  661,  32 
N.  E.  85;  Metropolitan  L.  Ins.  Co.  v. 
Smith,  22  Ky.  L.  Rep.  868,  53  L.R.A.  817, 
59  S.  W.  24 ;  Garver  v.  Garver,  145  Mo.  App. 
353,  130  S.  W.  369;  Rothschild  v.  Harris 
(City  Ct.  N.  Y.)  125  N.  Y.  Supp.  41;  How- 
land  v.  Caille,'  153  Mich.  349,  116  N.  W. 
1079;  Higgins  v.  People,  2  Colo.  App.  567, 
31  Pac.  951 ;  Hansen  v.  Allen,  117  Wis.  61, 
93  N.  W.  805 ;  Frey  v.  Owens,  27  Neb.  862, 
44  N.  W,  42;  Briggs  v.  Rutherford,  94 
Minn.  23,  101  N.  W.  954. 

Appellant's  next  contention  is  stated  in 
its  brief  as  follows:  "It  is  the  contention 
cf  the  appellant  and  defendant  that  there 
were  here  two  separate  controversies,  one 
equitable  and  the  other  legal;  that,  before 
any  judgment  could  be  entered  or  any 
amount  found  to  be  due,  an  action  for  a 
reformation  of  the  contract  must  be  brought 
and  it  be  determined  as  a  matter  in  equity 
that  such  reformation  be  had,  so  that  a 
decree  in  such  equity  action  would  set  out 
the  real  contract  of  the  parties,  and  then 
upon  that  contract  the  plaintiff  might  sue 
for  the  amount  claimed  to  be  due." 

We  are  unable  to  agree  with  appellant  in 
his  contentions  for  three  reasons:  First, 
the  questions  now  sought  to  be  raised  were 
not  raised  in  the  court  below;  second,  the 
policy  could  be  reformed  and  recovery  en- 
forced thereon  in  the  same  action;  third,  a 
reformation  of  the  policy  was  not  essential 
'to  entitle  the  plaintiff  to  recover. 

The  objections  now  raised  by  appellant 
were  in  no  manner  urged  in  the  court  be- 
low. No  demurrer  was  interposed  to  the 
complaint,  and  no  demand  for  a  separate 
trial  of  legal  and  equitable  issues  was 
L.R.A.1915D. 


made,  and  no  objection  in  any  manner  in- 
terposed to  the  submission  of  all  the  issues 
to  the  court.  In  fact,  the  defendant  express- 
ly stipulated  that  a  trial  by  jury  be  waived 
and  all  the  issues  tried  to  the  court.  It  ia 
therefore  obvious  that  the  defendant  cannot 
assert  at  this  time  that  it  was  prejudiced 
by  a  mode  of  procedure  to  which  it  ac- 
quiesced in  the  district  court;  nor  can  it  be 
permitted  to  object  for  the  first  time  on  ap- 
peal that  a  cause  is  of  equitable,  and  not 
of  legal,  cognizance,  or  vice  versa;  that 
there  is  a  misjoinder  of  causes  of  action; 
or  that  certain  issues  should  have  been  sub- 
mitted to  a  jury.    2  Cyc.  683,  690,  701. 

We  are  also  satisfied  that  appellant  is 
clearly  in  error  when  it  contends  that  two 
actions  are  necessary  where  it  is  essential 
to  reform  an  insurance  contract:  First, 
one  in  equity  to  reform  the  policy,  and 
then  an  action  at  law  for  the  amount  due 
thereon  as  reformed;  but  we  are  entirely 
satisfied  that  the  policy  may  be  reformed 
and  a  recovery  enforced  thereon  in  the  same 
action.  "There  waa  nothing  in  the  objec^ 
tion  that  the  court  should  have  stopped 
with  reforming  the  policy,  and  turned  the 
plaintiffs  over  to  a  new  action  to  recover 
their  damages.  The  rule  of  courts  of  equity 
was,  when  they  had  acquired  jurisdiction^ 
and  had  the  whole  merits  before  them,  to 
proceed  and  to  complete  justice  between  the 
parties."  Bldwell  v.  Astor  Mut.  Ins.  Co. 
16  N.  Y.  267. 

In  this  state  the  forms  of  civil  actions 
have  been  abolished,  and  it  is  provided  that 
the  provisions  of,  and  all  proceedings  under, 
the  Code  in  this  state,  ''are  to  be  liberally 
construed  with  a  view  to  effect  its  objects 
and  to  promote  justice."  Comp.  Laws,  § 
7321. 

*'When  the  plaintiff  is  clothed  with  pri- 
mary rights,  both  legal  and  equitable,  grow- 
ing out  of  the  same  cause  of  action  or  the 
same  transaction,  and  is  entitled  to  an  equi- 
table remedy,  and  also  to  a  further  legal 
remedy,  based  upon  the  supposition  that  the 
equitable  relief  is  granted,  and  he  sets 
forth  in  his  complaint  or  petition  the  facts 
which  support  each  class  of  rights,  and 
which  show  that  he  is  entitled  to  each  kind 
of  remedy,  and  demands  a  judgment  award- 
ing both  species  of  relief,  the  action  will 
be  sustained  to  its  full  extent  in  the  form 
thus  adopted."    Pom.  Code  Remedies,  *78. 

''In  one  civil  action  the  plaintiff  may  not 
only  unite  and  obtain  both  the  remedy  of 
reformation  and  the  equitable  remedy  of 
specific  performance,  but  also  the  remedy 
of  reformation  and  the  legal  remedy  of  a 
pecuniary  judgment  for  debt  or  damages  for 
the  breach  of  the  contract  as  corrected,  or 
the  legal  remedy  of  a  recovery  of  specific 
property."    2  Pom.  £q.  Jur.  3d  ed.  §  862. 
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Was  it  neceesftry  for  plaintiff  to  seek  re- 
lief in  equity,  and  bring  an  equitable  ac- 
tion for  a  reformation  of  the  policy,  or 
oould  he,  by  alleging  all  the  facts  in  his 
complaint,  maintain  an  action  at  law  there- 
on in  the  first  instance?  It  is  conceded 
that  Collette,  and  not  the  plaintiff,  com- 
mitted the  blunder.  Collette,  in  preparing 
the  application,  was  the  agent  of  the  in- 
surance company,  and  not  of  the  applicant. 
In  so  doing,  he  was  acting  within  the  scope 
of  his  authority.  Leisen  v.  St.  Paul  F.  & 
M.  Ins.  Co.  20  N.  D.  316,  30  L.R.A.(N.S.) 
539,  127  N.  W.  837;  Kausel  v.  Minnesota 
Farmers'  Mut.  F.  Ins.  Asso.  31  Minn.  17,  47 
Am.  Rep.  776,  16  N.  W.  430;  Whitney  v. 
National  Masonic  Acci.  Asso.  57  Minn.  472, 
59  N.  W.  043;  Norman  v.  Kelso  Farmers' 
Mut.  F.  Ins.  Co.  114  Minn.  49,  130  N.  W. 
13.  Collette's  error,  therefore,  was  the 
error  of  the  defendant,  and  it  will  not  be 
permitted  to  say  that  the  plaintiff  was  to 
blame  or  negligent  in  trusting  the  accuracy 
of  its  agent  in  preparing  the  application. 
The  only  reason  for  the  questions  pro- 
pounded to  the  plaintiff  was  to  ascertain 
the  truth  with  reference  to  the  crops  to  be 
insured.  It  is  conceded  that  the  plaintiff 
gave  truthful  answers  to  all  questions 
asked.  The  erroneous  answer  with  refer- 
ence to  the  description  of  the  premises  was 
not  the  answer  of  the  plaintiff,  but  of  Col- 
lette. Plaintiff  applied  for  insurance  upon 
his  crops  in  Acton  township  in  Walsh 
county.  French  and  Collette  both  say  that 
the  intention  was  to  insure  these  crops, — 
the  crops  growing  on  the  very  land  where 
the  application  was  prepared  and  signed. 
The  plaintiff  was  in  no  manner  to  blame 
for  the  mistake  in  the  application  and 
policy.  This  was  solely  the  fault  of  the 
defendant,  as,  of  course,  the  defendant  is 
bound  by  the  acts  of  its  agent  in  this  case. 
The  contract  was  to  insure  the  very  crops 
of  the  plaintiff  in  Aoton  township  Which 
were  destroyed  by  hail.  **The  agreement  in 
a  policy  is  to  insure  certain  property  of  a 
party— such  as  the  house  in  which  he  and 
his  family  reside,  a  barn  on  his  farm,  or  a 
warehouse  for  the  storage  of  produce,  or, 
as  in  this  case,  certain  personal  property. 
A  misdescription  of  the  land  on  which  any 
of  these  is  situated  will  not  defeat  a  re- 
covery in  case  of  loss  by  fire,  because  the 
court  looks  at  the  real  contract  of  the  par- 
ties, which  was  to  insure  certain  property 
of  the  policy  holder.  The  fact  that  Bvaix 
property  was  on  a  particular  section — as 
section  16  instead  of  17— cannot,  of  itself, 
affect  the  risk,  and  would  not  render  the 
policy  void."  Phenix  Ins.  Co.  v.  Gebhart, 
32  Neb.  144,  146,  49  N.  W.  333,  334. 

In  May,  Ins.  vol.  2,  p.  1330,  §  566,  it  is 
said:  "In  most  of  the  states,  however, 
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courts  of  law  will  apply  the  doctrines  of 
waiver  and  estoppel,  or  allow  proof  of  mis- 
take, so  as  to  enable  the  plaintiff  to  main- 
tain his  action  for  indemnity,  and  not  drive 
him  to  a  court  of  equity.'' 

This  question  was  before  the  supreme  court 
of  Kansas  in  American  Cent.  Ins.  Co.  v.  Mc- 
Lanathan,  11  Kan.  533,  and  in  that  ^case  the 
court  says :  "In  such  a  case  the  contract  is 
not  void  for  uncertainty,  nor  is  there  any 
need  of  applying  for  a  reformation '  of  the 
contract,  provided  it  appear,  either  from  the 
face  of  the  instrument  or  extrinsic  facts, 
which  is  the  true  and  which  is  the  false  de* 
scription." 

These  principles  are  sustained  by  the 
following  authorities:  Phenix  Ins.  Co.  v. 
Gebhart,  32  Neb.  144,  49  N.  W.  333 ;  Amer- 
ican Cent.  Ins.  Co.  ▼.  McLanathan,  supra; 
Eggleston  v.  Council  Bluffs  Ins.  Co.  65 
Iowa,  308,  21  N.  W.  662;  Germania  L.  In*. 
Co.  v.  Lunkenheimer,  127  Ind.  536,  26  N.  E. 
1082;  Deitz  v.  Providence  Washington  Ins. 
Co.  31  W.  Va.  861,  13  Am.  St.  Rep.  909, 
8  S.  E.  616;  Kansas  Farmers'  F.  Ins.  Co. 
V.  Saindon,  52  Kan.  486,  39  Am.  St.  Rep. 
356,  35  Pac.  16;  Smith  v.  Commonwealth 
Ins.  Co.  49  Wis.  322,  5  N.  W.  804;  State 
Ins.  Co,  V.  Schreck,  27  Neb.  527,  6  L.R.A, 
524,  20  Am.  St.  Rep.  681,  43  N.  W.  340,  344; 
Lumbermen's  Mut.  Ins.  Co.  v.  Bell,  166  111. 
400,  57  Am.  St.  Rep.  140,  45  N.  E.  130; 
Hobkirk  v.  Phoenix  Ins.  Co.  102  Wis.  13,  78 
N.  W.  160;  Carey  v.  Home  Ins.  Co.  97  Iowa, 
619,  66  N.  W.  920;  JBtna  Ins.  Co.  v.  Bran- 
non,  99  Tex.  391,  2  L.R.A.(N.S.)  548,  89 
S.  W.  1057,  13  Ann  Cas.  1020;  Maher  v, 
Hibernia  Ins.  Co.  67  N.  Y.  283;  Phenix  Ins. 
Co.  V.  Allen,  109  Ind.  273,  10  N.  E.  85.  See 
also  Leisen  v.  St.  Paul  F.  A:  M.  In^.  Co.  20 
N.  D.  317,  30  L.R.A.(N.S.)  539,  127  N.  W. 
837,  and  Gorder  v.  Hilliboe^  17  N.  D.  281, 
283,  115  N.  W.  843,  and  Beach,  Ins.  §  1319. 
A  number  of  the  authorities  cited  above  are 
based  upon  the  theory  that  the  insurance 
company  is  estopped  to  deny "  the  error  of 
its  agent,  and  that  for  that  reason  the 
plaintiff  may  sue  upon  the  contract  as  is- 
sued, and,  without  any  allegations  in  the 
complaint  relative  to  the  mistake,  intro- 
duce testimony  showing  the  knowledge  of, 
and  mistake  made  by,  the  agent  of  the  in- 
surance company  in  misdescribing  the  prop- 
erty. As  we  view  the  matter,  however, 
the  principle  of  estoppel  should  not  be  ap- 
plied in  a  case  where  there  is  a  misdescrip- 
tion of  the  property  intended  to  be  covered 
by  the  policy,  but  it  is  rather  a  case  com- 
ing within  the  rule  that  parol  evidence  may 
be  admitted  for  the  purpose  of  showing  that, 
by  reason  of  a  mistake,  a  written  instru- 
ment does  not  truly  express  the  intention 
of  the  parties.  While  there  are  cases  hold- 
ing that  such  evidence  is  only  admissible  in 
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a  coart  of  equity,  "yet  this  rule  is  by  no 
means  universal,  and,  in  fact,  the  weight  of 
authority  supports  the  doctrine  that  evi- 
dence of  this  character  is  also  admissible 
in  an  action  at  law."  9  Enc.  £v.  344.  This 
rule  is  supported  by  the  weight  of  modern 
authority.  17  Cyc.  702;  Wigmore,  Ev.  §§ 
2413-2415.  See  also  Putnam  v.  Prouty,  24 
N.  D.  617,  140  N.  W.  93;  Gorder  v.  HiUiboe, 
supra.  But,  "in  order  that  parol  evidence 
may  be  admissible  to  show  a  mistake  in  a 
written  instrument,  the  existence  of  such 
mistake  must  have  been  alleged  in  the  plead- 
ings."   17  Cyc.  703. 

>  It  is  established  by  the  undisputed  evi- 
dence in  this  case  that  the  crops  intended 
to  be  covered  by  the  policy  were  destroyed; 
that  the  loss  was  adjusted  by  the  adjuster 
of  the  defendant  at  the  amount  for  which 
the  trial  court  rendered  judgment;  and  it 
is  conceded  that  the  plaintiff  suffered  a  loss 
for  at  least  the  amount  of  the  adjustment. 
It  is  inconceivable  how  defendant  was  in 
any  manner  injured  by  the  mistake  in  the 
application  and  policy.  It  is  not  con- 
tended for  one  moment  that  there  was  any 
extra  hazard  in  township  157,  range  51, 
which  did  not  exist  in  township  158,  range 
52. 

We  are  entirely  satisfied  that  the  judg- 
ment of  the  trial  court,  under  the  undis- 
puted facts  in  this  case,  is  entirely  just  and 
proper  and  should  be  affirmed.  It  is  so 
ordered* 


OREGON  SUPREME  COURT. 

(Department  No.  1.) 

JOSEPH  REIFF  et  al.,  Appts., 

V. 

CITY  OF  PORTLAND  et  al.,  Respts. 

(71  Or.  421,  141  Pac.  167,  142  Pac.  827.) 

Highway    •»    improvements    -*    single 
proceeding. 

1.  That  a  section  of  street  which  is  to  be 
improved    as   a   whole   contains    a   wooden 


viaduct  which  will  require  a  fiU  does  not 
make  the  portions  of  the  improvement  on 
either  side  of  it  two  improvements,  requir- 
ing separate  proceedings,  under  a  charter 
providing  that  the  improvement  of  each 
street  or  part  thereof  shall  be  made  under  a 
separate  proceeding. 

Certiorari  —  to  review  special  assess- 
ments —  what  open  to  consideration. 

2.  Upon  certiorari  to  review  the  action 
of  a  municipal  council  in  reassessing  the 
cost  of  a  special  improvement  upon  abutting 
property  the  court  is  confined  to  an  exam- 
ination of  the  records  and  the  proceedings 
of  the  council  resulting  in  the  assessment. 

Tax  —  special  assessment  —  certificates 
of  apportionment  —  presumption  as 
to  truth. 

3.  A  certificate  of  the  auditor  whose  duty 
was  to  assess  the  cost  of  a  street  improve- 
ment on  abutting  property,  that  he  had 
made  the  assessment  in  proportion  to  bene- 
fits, is  presumed  to  be  true. 

Same  — >  effect  of  trespass  by  city. 

4.  An  assessment  for  a  street  improvement 
is  not  invalidated  by  the  fact  that  the  mu- 
nicipality, in  making  a  fill  in  the  highway, 
extended  the  slope  onto  abutting  property 
without  obtaining  a  right  to  do  so,  and 
thereby  became  a  trespasser,  although  the 
expense  of  the  encroachment  is  included  in 
the  assessment.    . 

On  Petition  for  Rehearing. 

Tax  •»  review  of  assessments  —  neces* 
sity  of  appeal. 

5.  The  objection  that  an  assessment  for 
a  street  improvement  is  void  because  a 
portion  of  the  improvement  extended  upon 
private  property  without  acquiring  the 
right,  and  that  it  is  not  made  on  the  theory 
required  by  statute,  may  be  raised  by  review 
of  the  assessment  without  the  necessity  of 
an  appeal. 

Appeal  •»  petition  for  rehearing  —  form. 

6.  The  grounds  for  a  petition  for  rehearing 
of  an  appeal  should  be  brief  and  concise, 
and  made  separate  from  the  argument. 

Public  improvement  —  objection  to  as* 
sessment  —  waiver. 

7.  Where  the  statute  provides  for  filing 
objections  to  a  municipal  improvement,  tax- 
payers waive  the  objection  that  two  separate 


Note.  —  Public  improvement :  validity 
of  asseasment  as  affected  hy  tinlatr- 
ful  invasion  of  property  rights. 

I.  In  general,  772. 

II.  Theory  that  invalid  part  of  assessment 
may  be  separated  from  vali^  776. 

/.  In  general. 

Considerable  conflict  is  encountered  as  to 
the  validity  of  assessments  as  affected  by 
the  fact  that  there  has  been  an  unlawful 
invasion  of  property  rights  in  making  the 
improvement  for  which  the  assessments  are 
laid.  This  conflict  seems  to  be  due  in  part, 
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at  least,  to  the  manner  in  which  the  assess- 
ment is  attacked;  that  is,  whether  the 
owner  of  the  Invaded  premises,  or  other  who 
has  been  assessed,  is  seeking  to  avoid  his 
assessments,  or  whether  the  validity  of  the 
entire  assessment  is  attacked.  There  is 
also  considerable  indeflniteness  in  the  re- 
ports of  the  cases  as  to  just  what  relief 
was  sought. 

An  assessment  upon  the  land  which  is  un- 
lawfully invaded  in  making  the  piiblic  im- 
provement is  invalid. 

Thus,  one  through  whose  land  a  drain 
had  been  constructed  without  first  compen- 
sating him  therefor  cannot  be  assessed  for 
the  construction  of  the  drain.     Re  Cheese- 
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portions  of  a  street  were  included  in  one 
prooeeding  by  failing  to  raise  the  question 
at  the  time  the  statute  provides. 
Same  -«>  review  of  assessment  — *  effect 

of  jQdgpment. 

8.  Irregularities  or  defects  in  proceedings 
for  a  public  improvement,  and  the  ussess- 
xnent  of  benefits  therefor,  which  are  not 
brought  to  the  attention  of  the  court  in  a 
proceeding  to  review  such  proceedings,  are 
waived  and  cannot  be  brought  forward  in  a 
proceeding  to  review  a  reassessment  made 
in  accordance  with  the  judgment  entered  on 
such  review. 

Same  — >  trespass  on  adjoining  property 
—retaining  wall  —  liability  for  excess 
of  cost. 

0.  The  cost  of  extending  a  fill  for  a  street 
improvement  over  onto  adjoining  property 
cannot  be  assessed  against  the  property 
benefited  by  the  improvement  so  far  as  it 
is  in  excess  of  the  cost  of  a  proper  retain- 
ing walL 

Same  —  review  —  method. 

10.  The  facts  upon  which  an  assessment 
for  a  public  improvement  is  based  and  the 
result  of  the  assessment  cannot  be  reviewed 
by  writ  of  review  where  the  statute  provides 
for  an  appeal,  where  the  facts  may  be  passed 
upon  by  a  jury. 

(Burnett,  J.  dissents.) 

(April  28,  1914.) 


APPEAL  by  plaintiffs  from  a  judgment  of 
the  Circuit  Court  for  Multnomah  Coun- 
Igr  in  defendants'  favor,  in  certiorari  pro- 
ceedings to  review  certain  proceedings  of 
the  eity'  council  in  making  a  reassessment 
of  property  in  the  city  for  the  payment  of 
street  improvement  expenses.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Ralph  R.  Dunlway,  for  appellants: 

When  objections  are  made  by  the  prop- 
erty owners  to  the  reassessment,  the  coun- 
cil must  hear  and  determine  them. 

Hughes  V.  Portland,  63  Or.  383,  100  Pac. 
942;  Morgan  v.  Portland,  58  Or.  368,  100 
Pac.  667;  Duniway  v.  Portland,  47  Or.  103, 

81  Pac.  945;  Thomas  v.  Portland,  40  Or. 
50,  66  Pac.  439;  Portland  v.  Oregon  Real 
Estate  Co.  43  Or.  423,  72  Pac.  322;  Kad- 
derly  v.  Portland,  44  Or.  164,  74  Pac.  710, 
76  Pac.  222;  Terwilliger  Land  (Do.  v.  Port- 
land, 62  Or.  101,  123  Pac.  57;  Rogers  v. 
Salem,  61  Qr.  321,  122  Pao.  314;  Jones  v. 
Salem,  63  Or.  126,  123  Pac.  1096;  Cook  v. 
Portland,  35  Or.  383,  68  Pac.  363;  Oregon 
Real  Estate  Co.  v.  Portland,  40  Or.  66,  66 
Pac.  442;  Oregon  Real  Estate  Co.  v.  Gam- 
bell,  41  Or.  61,  66  Pac.  441;  Oregon  Trans- 
fer Co.  v,  Portland,  47  Or.  1,  81  Pac.  675, 

82  Pac.  16;  Hamilton,  Special  Assessments, 
§  823;  Workman  v.  Chicago,  61  111.  463; 
Schintgen  v.  LaOosse,  117  Wis.  158,  94  N. 


brough,  78  N.  Y.  232.  It  is  stated  that 
the  construction  of  a  drain  through  private 
lands  without  compensation  to  the  owner 
for  the  land  taken  cannot  be  authorized; 
that  the  auth^Mrities  who  construct  such  a 
drain  without  the  consent  of  and  without 
compensation  to  tiie  owner  for  the  land 
taken  are  trespassers,  ''and  an  assessment 
to  pay  for  the  cost  of  the  wrong  cannot  be 
legally  laid.  In  other  words,  the  petitioner 
cannot  be  compelled  to  pay  for  a  trespass 
committed  upon  his  land." 

An  assessment  for  a  drain  constructed 
without  lawfully  acquiring  the  right  of  way 
therefor  is  invalid.  People  ex  rel.  Williams 
V.  Haines,  49  N.  Y.  687.  People  ex  rel. 
Cook  V.  Kearing,  27  N.  Y.  306,  holding  that 
an  assessment  upon  land  for  a  drain  im- 
provement which  was  constructed  without 
acquiring  the  right  of  way  is  not,  for  that 
reason,  invalid,  but  that  the  remedy  of 
the  one  whose  property  is  invaded  is  in  tres- 
pass, is  overruled  by  the  Williams  Case. 

An  assessment  to  pay  for  the  cost  of  a 
street  improvement  which  followed  a  differ- 
ent line  or  course  from  that  shown  on  the 
maps,  and  which  thereby  encroached  upon 
private  property,  upon  the  property  thus 
trespassed  upon,  is  invalid.  Tredwell  v. 
Brooklyn,  11  App.  Div.  224,  43  N.  Y.  Supp. 
458.  The  court  states  that  an  assessment 
to  pay  for  the  cost  of  the  wrong  cannot  le- 
gally be  laid  on  the  lands  affected  thereby; 
that  one  cannot  be  compelled  to  pay  for  a 
trespass  committed  upon  his  lands. 

An  assessment  for  a  street  improvement 
L.RJ^.1916D. 


upon  one  whose  land  had  been  improved  for 
street  purposes  without  his  permission,  and 
without  condemning  the  same  for  pubUo 
use,  was  held  invalid  in  Baker  v«  Norwood, 
11  Ohio  C,  D.  371. 

A  special  tax  to  pay  the  cost  of  grading 
a  street  through  private  land  was  held  in- 
valid in  Leavenworth  v.  Laing,  6  Kan.  274; 
also  the  objectors  in  this  case  were  those 
through  whose  land  the  street  had  been 
graded.     No  statute  is  mentioned. 

A  similar  decision  appears  in  Culver  v. 
Yonkers,  80  App.  Div.  309,  80  N.  Y.  Snpp. 
1034,  affirmed  in  180  N.  Y.  624,  72  N.  E. 
1141. 

An  assessment  for  improving  a  private 
way  was  held  invalid  in  Speir  v.  New  Ut- 
recht, 121  N.  Y.  420,  24  N.  E.  692,  on  the 
ground  that  the  improvement  constituted  a 
trespass  for  the  expense  of  which  no  assess- 
ment could  legally  be  made.  No  point  is 
made  as  to  the  ownership  of  the  property. 

In  Re  Rhinelander,  68  N.  Y.  106,  an 
application  was  made  by  the  owner  of  land 
assessed  for  the  construction  of  a  sewer,  to 
vacate  the  assessment.  The  assessment  com- 
plained of  was  in  part  for  the  construction 
of  a  sewer  through  private  property  with- 
out the  consent  of  the  owner  thereof.  It 
is  not  clear  whether  the  entire  assessment 
ia  held  valid,  or  only  that  part  of  it  which 
was  due  to  the  construction  of  the  sewer 
through  the  private  property.  The  court 
states:  "That  the  municipal  authorities  in 
constructing  the  sewer  there  were  tres- 
passers, and  that  no  assessment  could  legal- 


774 


OREGON  SUPREME  COURT. 


W.  84;  Rork  t.  Smith,  65  WU.  67,  12  N. 
W.  408;  Allen  ▼.  Davenport,  66  G.  C.  A. 
641,  132  Fed.  209;  Dean  y.  Charlton,  27 
Wifl.  622;  State  ex  rel.  Eaton  v.  District 
Ct.  96  Minn.  613,  104  N.  W.  663;  Dill  t. 
Roberts,  30  Wis.  178;  Plumer  v.  Marathon 
County,  46  Wis.  163,  60  N.  W.  416. 

There  can  only  be  a  reassessment  where 
the  assessment  proceedings  were  taken  in 
good  faith,  the  improvement  made  in  sub- 
stantial compliance  with  the  contract,  and 
where  the  defects  in  the  assessment  pro- 
ceedings were  such  that  the  legislature 
could  have  made  said  defects  immaterial. 

Thomas  v.  Portland,  40  Or.  60,  66  Pac. 
439;  Oregon  Real  Estate  Co.  v.  Portland, 
40  Or.  66,  66  Pac.  442;  Oregon  Real  Estate 
Co.  V.  Gambell,  41  Or.  61,  66  Pac.  441;  Port- 


land ▼.  Oregon  Real  Estate  Co.  43  Or.  423, 
72  Pac.  322;  Kadderly  v.  Portland,  44  Or. 
118,  74  Pac.  710,  75  Pac.  222;  Duniway  ▼. 
Portland,  47  Or.  109,  81  Pac.  945;  Hughes 
V.  Portland,  53  Or.  370,  100  Pac.  942;  Ter- 
williger  Land  Co.  v.  Portland,  62  Or.  101, 
123  Pac.  57;  Schintgcn  v.  La  Crosse,  117 
Wis.  158,  94  N.  W.  84;  Hamilton,  Special 
Assessments,  §§  823,  824. 

Plaintiffs  are  entitled  to  the  protection 
of  the  Constitution  and  courts,  even  when 
their  property  is  attacked  under  the  magic 
cry  of  reassessment  by  the  defendants. 

Hamilton,  Special  Assessments,  §§  822, 
823;  Workman  v.  Chicago,  61  111.  463; 
Schintgen  v.  La  Crosse,  117  Wis.  158,  94 
N.  W.  84;  Rork  v.  Smith,  65  Wis.  67,  12 
N.  W.  408;   Dean  v.  Borohsenius,  30  Wis. 


ly  be  laid  to  pay  the  expense  of  such  a  tres- 
pass." 

In  Moore  v.  Albanv,  infra,  it  is  stated 
that  the  assessment  m  this  case  was  as- 
sailed by  the  owner  of  the  land  wrongfully 
invaded.  This  fact  does  not  appear  in  the 
report  of  the  Rhinelander  Case.  The  court 
in  Moore  v.  Albany,  supra,  distinguishing 
that  case  further  from  the  Rhinelander 
Case,  states  that  in  the  Rhinelander  Case 
there  was  no  law  under  which  the  title  of 
the  land  used  could  be  obtained. 

No  part  of  the  cost  of  a  retaining  wall 
erected  partly  upon  the  street  and  partly  on 
the  property  of  an  abutting  owner  can  be 
collected  from  such  abutting  owner,  where 
the  owner  objected  at  the  time  of  the  con- 
struction to  such  invasion  of  his  property 
rights.  Western  Pennsylvania  R.  Co.  v. 
Allegheny,  92  Pa.  100.  The  objection  here 
was  to  the  cost  of  the  wall  apart  from  the 
cost  of  the  paving  of  the  street. 

An  assessment  of  the  cost  of  construct- 
ing a  sidewalk  upon  the  plaintiff's  land  was 
held  invalid  in  Richter  v.  New  York,  24 
Misc.  613,  64  N.  Y.  Supp.  160. 

An  improvement  under  a  statute  relating 
solely  to  the  drainage  of  lands  upon  which 
surface  water  remains  stagnant,  in  the 
course  of  which  the  authorities  not  onlv 
constructed  a  drain,  but  filled  the  lot,  such 
filling  constituting  a  large  part  of  the  cost 
of  the  improvement,  is  irregular,  and  an 
assessment  therefor  will  be  vacated.  Re 
VanBuren,  17  Hun,  527.  Ingalls,  J.,  takes 
the  position  that  this  was  a  substantial 
error  which  rendered  the  assessment  void; 
while  Brady,  J.,  concurs  in  the  result  on 
account  of  the  effect  of  the  decision  in 
People  ex  rel.  Williams  v.  Haines,  supra. 
Re  VanBuren  was  affirmed  in  the  court  of 
appeals  (79  N.  Y.  384)  on  grounds  other 
than  those  covered  in  the  present  note. 

Under  a  statute  authorizing  the  improve- 
ment of  public  streets  and  assessment  of 
the  cost  tnereof  on  adjoining  lots,  the  cost 
of  improving  a  private  street  cannot  be  as- 
sessed upon  adjoining  lots.  Spaulding  v. 
Bradley,  79  CaL  449,  22  Pac.  47 ;  Spaulding 
v.  Wesson,  115  Cal.  441,  47  Pac.  249.  See 
Naltner  v.  Blake,  56  Ind.  127,  infra. 
L.R.A.1915D. 


On  the  contrary,  the  validity  of  sudi 
assessments  has  been  sustained. 

Thus,  it  has  been  held  that  a  lot  owner 
cannot  attack  the  validity  of  an  assessment 
for  a  sidewalk  across  the  front  part  of  his 
lot  for  the  reason  that  the  property  waa 
never  acquired  by  the  city  for  such  pur- 
poses, where  his  lot  has  received  the  benefit 
and  advantages  of  such  walk.  Boynton  v. 
People,  159  III.  553,  42  N.  E.  842.  It  is 
stated  that  the  owner  has  a  full  considera- 
tion for  the  assessment  levied  on  his  lot, 
and  the  question  whether  he  has  received  or 
is  entitled  to  receive  compensation  for  the 
strip  of  ground  upon  which  the  sidewalk  is 
placed  is  not  involved  in  this  litigation; 
that  if  he  is  so  entitled,  the  law  will  afford 
him  a  remedy. 

In  Davis  v.  Silverton,  47  Or.  171,  82  Pac. 
16,  it  is  held  that  an  assessment  for  a  street 
improvement  is  not  rendered  invalid  so  that 
it  may  be  enjoined  by  the  fact  that,  in 
doing  the  work,  the  city,  believing  that  it 
was  grading  to  the  street  line  only,  and 
without  any  wilful  design  or  purpose  of 
encroaching  upon  private  property,  did  in 
fact  encroach  upon  private  property.  The 
action  in  this  case  was  brought  by  the 
owner  of  the  property  invaded,  but  no  point 
is  made  of  ^is  fact.  This  case  was  fol- 
lowed in  Hochfeld  v.  Portland,  —  Or.  — , 
142  Pac.  824,  upon  a  writ  of  review  to  cor- 
rect error  committed  by  the  city  council  in 
a  reassessment  of  property  for  street  im- 
provements, where  it  was  claimed  that,  in 
improving  the  street,  thero  was  a  trespass 
upon  the  land  of  the  abutting  owners  in 
building  thereon  an  embankment  to  hold 
the  fill  of  the  street,  without  having  con- 
demned the  property  for  public  use.  Ap- 
parently this  action  was  not  by  the  owner 
of  the  property  invaded. 

The  fact  that  the  authorities,  in  making  a 
public  improvement,  unlawfully  invaded  pri- 
vate property,  has  been  held  not  to  invali- 
date an  assessment  made  to  pay  for  the 
improvement,  where  it  is  attacked  by  one 
other  than  the  owner  of  the  invaded  prem- 
ises.   Moore  v.  Albany,  98  N.  Y.  396. 

The  improvement  involved  in  Moore  v. 
Albany   was  a  street.     A  part  of  the  im- 
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236;  Allen  ▼.  Davenport,  65  C.  C.  A.  641, 
182  Fed.  209;  Thomas  ▼.  Portland,  40  Or. 
60,  66  Pac.  430;  Duniway  v.  Portland,  47 
Or.  109,  81  Pac.  945;  Hughes  v.  Portland,  63 
Or;  383,  100  Pac.  942;  Morgan  v.  Portland, 
63  Or.  368,  100  Pac.  657;  Applegate  v. 
Portland,  53  Or.  552,  09  Pac.  890;  Jonea  v. 
Salem,  63  Or.  126,  123  Pac.  1098;  Terwilli- 
ger  Land  Ck>.  v.  Portland,  62  Or.  101,  123 
Pac  57;  Oregon  Real  Estate  Co.  v.  Port- 
land, 40  Or.  56.  66  Pac.  442;  Oregon  Real 
Estate  Co.  v.  Gambell^  41  Or.  61,  66  Pac. 
441;  Portland  v.  Oregon  Real  Estate  Co. 
43  Or.  423,  72  Pao.  322;  Kadderly  y.  Port- 
land, 44  Or.  118,  74  Pac.  710,  75  Pac.  222. 
The  records  must  disclose  the  right  of 
the  city  to  pass  this  reassessment  upon  pri- 

provement  consisted  of  CKcavations  on  the. 
slopes  outside  of  the  street  line  upon  pri-j 
vate  property  where  the  grade  of  the  street 
was  lower,  so  as  to  secure  the  full  width 
of  the  street  at  grade.  Where  the  grade  of 
the  street  was  elevated  an  embankment  was 
placed  outside  of  the  street  line  on  private 
property.  Another  part  of  the  work  upon 
private  property  outside  the  street  line  was 
the  construction  of  drains;  all  of  this  work 
was  done  without  the  knowledge  or  express 
consent  of  the  owners  of  the  land,  but  such 
owners  did  not  make  any  objection  after 
they  learned  of  the  same,  did  not  even  ob- 
ject to  the  assessment  upon  their  land,  and 
allowed  the  embankments  to  remain  for  a 
number  of  years.  It  is  stated  that  the  im- 
provement  was  completed  much  more  cheaply 
than  it  would  have  been  had  the  street  been 
protected  by  a  retaining  wall  or  in  any 
other  way;  so  that  the  trespass,  if  one  was 
committed,  was  really  for  the  benefit  of  the 
persons  assessed. 

In  Re  Ingraham,  64  N.  T.  310,  an  action 
to  vacate  the  assessment  made  upon  lots 
for  the  construction  of  a  sewer,  in  which 
the  assessment  was  claimed  to  be  invalid 
because  the  title  to  lands  on  which  the  sewer 
was  laid  had  never  been  acquired  by  the 
corporation,  the  petitioner,  who  claimed  to 
own  to  the  middle  of  the  street,  did  not 
show  that  the  sewer  was  laid  on  his  side 
of  the  street,  nor  in  the  center  of  the  street. 
He  alleged  in  his  petition  that  the  oppo- 
site side  of  the  street  was  the  property  of 
and  owned  by  individuals,  and  not  by  the 
city,  and  by  affidavit  showed  that  this  half 
of  the  street,  so  far  as  he  had  any  knowl- 
edge, had  never  been  deeded  to  the  city  au- 
thorities. The  court  states  that  these  al- 
legations do  not  interfere  with  the  right  of 
the  city  to  lay  the  sewer,  that  a  permission 
from  the  owner  or  owners  would  be  suffi- 
cient authority  for  that  purpose,  and  as  it 
is  not  shown  that  no  such  permission  was 
given,  and  as  it  does  not  appear  that  these 
owntfs  object,  the  legal  presumption  is  that 
the  city  authorities  were  acting  under  a 
proper  license,  and  had  ample  power  to  per- 
form the  work;  that  this  must  be  assumed 
until  the  contrary  is  establifthed  by  suffi- 
L.RJk.l915D. 


vate  property,  or  the  proceedings*  cannot  be 
sustained  upon  review. 

Jones  V.  Salem,  63  Or.  126,  123  Pac.  1096; 
Morgan  v.  Portland,  53  Or.  368,  100  Pac. 
657;  Applegate  v.  Portland,  53  Or.  552,  99 
Pac.   890. 

When  the  city  makes  a  street  improve- 
ment which  trespasses  upon  the  private 
abutting  property  it  is  a  trespasser,  and  a 
trespasser  cannot  recover  for  his  trespass 
by  claiming  it  is  a  benefit  to  the  property 
trespassed  upon. 

People  ex  rel.  Williams  v.  Haines,  49  N. 
Y.  687;  Western  Pennsylvania  R.  Co.  v. 
Allegheny,  92  Pa.  100;  Re  Cheesbrough,  56 
How.  Pr.  460,  affirmed  in  78  N.  Y.  232; 
Re  Van  Buren,  17  Hun,  627;  R«  Rhine- 
lander,  68  N.  Y.  105;  Moore  v.  Albany,  98 

cient  proof.  It  is  further  stated  that  it 
is  not  enough  to  establish  that,  in  carrying 
out  the  improvement,  the  city  authorities 
committed  a  trespass  upon  the  lands  of 
another  party;  that  this  is  a  matter  which 
rests  between  the  city  authorities  and  the 
person  affected,  and  is  not  a  valid  ground  of 
objection  by  a  party  assessed,  who  has  no 
interest  in  the  land  upon  which  the  sewer 
is  laid.  The  case  was  returned  to  the  lower 
courts  for  further  proof. 

See  Hochfeld  v.  Portland,  supra. 

Proper^  owners  who  have  been  assessed 
for  the  construction  of  a  sewer  cannot  ob- 
ject to  the  confirmation  of  the  assessment 
on  the  ground  that  the  sewer  crosses  pri- 
vate property,  where  the  owner  of  the  prop- 
erty, who  had  full  knowledge  of  the  con- 
struction of  the  sewer,  took  no  steps  to 
prevent  it  and  made  no  objection  thereto, 
and  consequently,  under  the  law  of  the. 
jurisdiction,  would  be  estopped  from  making 
claim  for  compensation  because  of  the  con- 
struction of  the  sewer  through  his  prop- 
erty.   Hyde  Park  v.  Borden,  94  111.  26. 

Tax  bills  given  in  payment  of  sewers  one 
of  which  was  built  over  private  property 
are  valid,  where  the  owner  of  the  property 
gave  his  previous  approval  and  consent  to 
the  construction.  St.  Joseph  use  of  Saxton 
Nat.  Bank  v.  Landis,  54  Mo.  App.  316.  It 
is  stated  that  the  owner  would  be  estopped 
to  question  the  right  to  occupy  his  lot  with 
the  city  sewer,  since,  as  owner  of  the  prop- 
erty, he  not  only  consented  to  the  use  of 
it  by  the  city,  but  stood  by  and  acquiescing- 
ly  saw  an  expensive  sewer  constructed 
through  his  lot,  which  became  a  part  of  the 
public  sewer  system  of  the  eibr. 

The  right  of  landowners  who  were  con- 
testing an  assessment  for  a  sewer,  to  raise 
the  question  as  to  the  validity  of  the  as- 
sessment on  the  ground  that  the  land  on 
which  the  sewer  was  constructed  was  not 
owned  by  the  city,  was  denied  after  an 
appeal  from  the  common  council  to  the 
court,  in  McGill  v.  Bruner,  65  Ind.  421. 

Where  the  public  body  making  the  im- 
provement has  received  some  grant  or  li-  ' 
cense  from  the  owner  of  the  premises  to  use 
the  same  for  the  purpose  of  the  improve- 
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y.  Y.  396;  Vanderlip  t.  Grand  Rapids,  73 
Mich.  522,  3  L.R.A.  .247,  1ft  Am.  St.  Rep. 
597,  41  N,  W,  677;  Hendershott  v.  Ot- 
tumwa,  46  Iowa,  658,  26  Am..  Rep.  182; 
Broadweia  v.  Kansas  City,  75  Mo.  213,  42 
Am.  Rep.  406;  Ashley  v.  Port  Huron,  85 
Mich.  296,  24  Am.  Rep.  552;  .Martinsville 
V.  Shirley,  84  Ind.  546 ;  Evansville  v.  Decker, 
84  Ind.  325,  43  Am.  Rep.  86;  Giaconi  v.  As- 
toria, 60  Or.  12,  37  L.RA.(N.S.)  1150,  113 
Pac.  855,  118  Pac.  180;  Elliott,  Roads  & 
Streets,  2d  ed.  §§  201,  204,  490,  492,  493; 
38  C^c.  1035,  1036,  1043;  Busch  v.  Fisher, 
89  Mich.  192,  50  N.  W.  788;  Stewart  t. 
Tucker,  106  Ala.  819,  17  So.  385;  Graham 
V.  Connersville  &  N.  C.  Junction  R.  Co.  36 
Ind.  463,  10  Am.  Rep.  60;  Warner  v.  Foun- 
tain, 28  Wis.  405;  Hershberger  v.  Pittsburgh, 


115  Pa.  78,  8  Atl.  381;  Baltimore  v.  Hook, 
62  Md.  3.71;  Carpenter  v.  Hennepin  County, 
56  Minn.  513,  58  N.  W.  296;  Norfleet  v. 
Cromwell,  70  N.  C.  640,  16  Am-  Rep.  787; 
Alton  y.  MuUedy,  21  111.  76;  Boston  v.  Dis- 
trict of  Columbia,  19  Ct.  CI,  31;  Webster  v. 
Stewart,  6  Iowa,  401;  Westerfield  v.  Wil- 
liams, 59  Ind.  221;  Putnam  v.  Tyler,  117 
Pa.  670,  12  Atl.  43;  Putnam  v.  Ritchie,  6 
Paige,  390;  Ford  v.  Holton,  5  Cal.  320;  El- 
lett  V.  Wade,  47  Ala.  456;  Isle-Royale  Min. 
Co.  V.  Hertin,  37  Mich.  332,  26  Am.  Rep. 
520;  Pinney  v.  Winsted,  83  Conn.  411,  76 
Atl.  994,  20  Ann.  Cas.  923;  Haynes  v. 
Thomas,  7  Ind.  38;  Mulligan  v.  Kenny,  34 
La.  Ann.  60;  Caldwell  v.  Eneas,  2  Mill, 
Const.  348,  12  Am.  Dec.  681;  Davis  v.  Sil- 
verton,  47  Or.  171,  82  Pac.  16;   Kingsiey 


ment,  the  validity  of  such  grant  to  effect 
the  purpose  for  which  it  is  intended  is  not 
discussed  generally  herein. 

The  case  of  Chicago  v.  Green,  238  IlL  268, 
87  N.  E.  417,  denying  the  validity  of  a  spe- 
cial assessment  for  a  sewer  where  the  right 
to  construct  and  maintain  the  sewer  under 
a  canal  was  given  only  by  a  resolution  of 
the  canal  commissioners,  which  was  held 
insufficient  to  convey  the  interest  necessary 
for  the  permanent  maintenance  of  the  sewer, 
and  Berwyn  v.  Berglund,  255  111,  498,  99 
N.  Et,  705,  sustaining  an  assessment  where 
tliere  was  a  grant  of  the  right  to  maintain 
a  sewer,  are  illustrative  of  this  class  of 
cases. 

A  few  cases  further  illustrating  this  ques- 
tion are  the  following: 

An  assessmait  for  a  sewer  running  chiefly 
through  private  land  the  owners  of  which 
had  granted  to  the  city  the  right  to  lay 
the  sewer  through  the  land  was  sustained 
in  Taylor  v.  Haverhill,  192  Mass.  287,  78 
N,  E.  474,  where  the  city  had  power  .to  lay 
such  a  sewer  and  make  an  assessment  for 
its  cost. 

An  assessment  of  the  costs  of  a  retaining 
wall  erected  in  a  street  improvement  partly 
on  the  street  and  partly  on  adjoining  prop- 
erty, with  the  consent  of  the  owners  thereof, 
was  held  rightly  assessed  upon  the  abutting 
property,  in  Longworth  v.  Cincinnati,  34 
Ohio  St.  101,  but  no  objection  was  made  to 
the  assessment  on  the  specific  ground  that 
it  was  erected  on  private  property. 

The  cost  of  a  stone  wall  which  is  a  neces- 
sary part  of  a  street  improvement,  con- 
structed on  the  sides  of  steep  hills,  built  in 
part  upon  private  property  with  the  consent 
of  the  owners  thereof,  may  be  properly  in- 
cluded in  an  assessment  on  abutting  owners 
for  the  cost  of  the  improvement.  Re  Perrys- 
ville  Ave.  210  Pa.  637,  60  Atl.  160.  None 
of  the  wall  was  built  on  the  land  of  those 
objecting  in  this  case.  It  is  further  stated 
in  the  opinion  that  an  easement  for  the  wall 
could  have  been  obtained  by  adverse  proceed- 
ings. 
^  An  assessment  for  the  improvement  of  a 
itreet,  part  of  which  is  owned  by  a  private 
party,  is  not  void  on  the  theory  that  the 
L.R.A.1915D. 


city  is  without  jurisdiction  to  make  tiie  im- 
provement because  of  such  ownership,  where 
there  is  a  subsequent  dedication  of  the 
street.  Clark  v.  Salem,  61  Or.  116,  Ann. 
Cas.  1914B,  205,  121  Pac.  416. 

See  St.  Joseph  use  of  Saxton  Nat.  Bank 
V.  Landis,  supra,  as  to  the  effect  of  owner 
not  objecting. 

The  validity  of  an  assessment  for  the  con- 
struction of  a  public  improvement,  levied 
before  the  right  of  way  <m  which  the  im- 
provement is  to  be  constructed  has  been  se- 
cured, is  not  discussed.  See  Maywood  Co. 
V.  Maywood,  140  lU.  216,  29  N.  E.  704, 
where  the  validity  of  an  assessment  for  a 
sewer  under  such  oircumstanoee  was  sus- 
talned. 

It  was  held  in  Holmes  v.  Hyde  Park,  121 
111.  128,  13  N.  E.  640,  that  the  owner  of 
property  specially  assessed  for  the  purpose 
of  grading  and  paviug  a  street  of  an  in- 
corporated village  could  not  interpose  the 
objection,  on  an  application  to  the  court 
to  confirm  the  assessment,  that  the  village 
had  not  acquired  title  to  the  soil  to  be 
graded  and  paved  as  a  street.  Following 
this  case,  the  court  in  Hunerberg  v.  Hyde 
Park,  130  111.  156,  22  N.  E.  486,  held  that 
an  owner  of  property  who  was  specially  as- 
sessed for  the  improvement  of  a  street,  and 
who  claimed  to  be  the  owner  of  a  part  of 
the  street  where  the  proposed  improvement 
was  to  be  made,  could  not  object  to  a  con- 
firmation of  the  assessment  roll. 

II.  Theory  that  invalid  part  of  OAsess- 
nient  may  he  Separated  from  valid. 

With  the  exception  of  Re  Rhinelander,  68 
N.  Y.  105  (discussed  infra),  the  .question 
whether  the  assessment  can  be  sustained 
in  part  and  held  invalid  in  part  was  not 
considered  in  the  foregoing  cases.  It  will 
be  noticed  that  this  question  was  considered 
in  Reiff  v.  Portland.  It  has  also  been 
considered  in  other  cases.  The  majority 
of  tiie  cases  hold  that  the  total  assessment 
for  a  public  improvement,  a  small  part  of 
which  is  built  on  private  property  without 
the  authority  or  consent  of  uie  owners^  is 
not  void,  especially  where  the  part  that  is 
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V.  United  R.  Co.  66  Or.  60,  133  Pac.  787; 
Corvallia  &  E.  R.  Co.  r.  Benson,  61  Or.  359, 
121  Pac.  418;  Clark  v.  Portland,  62  Or. 
124,  123  Pac.  708;  Salem  MilU  Co.  r.  Lord, 
42  Or.  82,  69  Pac.  1033,  70  Pac.  832;  United 
States  V.  Lee,  106  U.  S.  196,  27  L.  ed.  171,  1 
Sup.  Ct.  Rep.  240;  Pacific  Laundry  Co.  v. 
Pacific  Bridge  Co.  69  Or.  306,  138  Pac.  221 ; 
Warren  v.  Astoria,  67  Or.  603,  135  Pac.  627; 
Trotter  v.  Stay  ton,  45  Or.  301,  77  Pac.  395; 
Bernard  v.  Williamette  Box  &  Lumber  Co. 
64  Or.  223,  129  Pac.  1039;  22  Cyc.  831-836; 
Moundsville  v.  Ohio  River  R.  Co.  20  L.R.A. 
161,  note;  Lynch  v.  Union  Inst,  for  Sav. 
159  Mass.  306,  20  L.R.A.  842,  34  N.  E.  364; 
Williamette  Iron  Works  v.  Oregon  R.  & 
Nav.  Co.  26  Or.  224,  29  L.R.A.  88,  46  Am. 
St.  Rep.  620,  37  Pac.  1016;  Norton  ▼.  El- 


wert,  29  6r.  683,  41  Pac.  926;  High,  Inj. 
4th  ed.  8§  578-1272,  1278-1278;  Lewis,  Em. 
Dom.  3th  ed.  §§  901-904-929-931;  Dyer 
V.  Bandon,  68  Or.  406,  136  Pac.  652. 

There  can  be  no  reassessment,  as  the  city 
illegally  undertook  to  repair  and  improve 
different  parts  of  the  street  in  one  proceed- 
ing, in  violation  of  the  charter,  and  in  or- 
der to  defeat  the  plaintifi^s'  right  of  remon- 
strance. 

Oregon  Transfer  Co.  v.  Portland,  47  Or. 
1,  81  Pac.  676,  82  Pac.  16;  Cook  v.  Port- 
land, 35  Or.  383,  58  Pac.  353;  Oregon  Real 
Estate  Co.  v.  Portland,  40  Or.  56,  66  Pftc. 
442;  Oregon  Real  Estate  Co.  v.  Gambell, 
41  Or.  61,  66  Pac.  441;  Portland  v.  Oregon 
Real  Estate  Co.  43  Or.  423,  72  Pac.  322; 
Jones  V.  Salem,  63  Or.  126,  123  Pac.  1096; 


built   on   private  property   oan   be  recon- 
structed at  a  small  cost. 

Thus,  tax  bills  issued  to  pay  for  the  cop- 
atruction  of  a  sewer  a  small  part  of  which 
is  built  on  private  property  without  the 
authority  or  consent  of  the  owner  are  not 
void  in  toto,  especially  where  the  part  built 
on  private  property  can  be  reconstructed  by 
the  city  at  a  small  cort.  Johnson  v.  Duer, 
116  Mo.  366,  21  S.  W.  800.  It  is  «tated  that 
there  was  some  doubt  whether  the  finding 
of  the  trial  court  that  the  sewer  was  laid 
through  private  property  wittiout  the  knowl- 
edge or  consent  of  the  owners  was.  justified 
by  the  evidence,  but  the  finding  as  made 
was  accepted  by  the  supreme  court  as  a 
basis  of  the  decision. 

Referring  to  this  case,  and  stating  that 
it  holds  that  one  other  than  the  owner  of 
property  invaded  will  be  relieved  of  the 
oost  of  that  part  of  the  work  which  was 
eonstructed  on  private  land,  the  court,  in 
Springfield  ex  rel.  Bank  of  Commerce  v. 
Baxter,  180  Mo.  App.  40,  165  S.  W.  366, 
holds  in  an  action  by  the  holder  of  a  spe- 
cial tax  bill  to  recover  thereon  that  an  in- 
struction to  the  effect  that  the  encaroaeh" 
ment  on  the  private  property  did  not  in  any 
way  render  the  tax  bill  void  was  properly 
T^fused 

In  Athens  v.  Carmer,  169  Pa.  426,  32  Atl. 
422,  where,  in  constructing  a  sidewalk  which 
was  about  280  feet  long,  a  thin  wedge  at 
one  end  of  tiie  walk  an  inch  or  2  inches 
wide  at  the  base,  and  running  to  a  point 
a  few  feet  away,  was  over  the  line  of  the 
street.  It  was  held  that  a  recovery  of  the 
assessment  for  that  part  of  the  sidewalk 
which  involved  no  trespass  should  be  al- 
lowed, and  that  the  defense  that  no  recovery 
could  be  had  because  of  the  trespass  should 
be  restricted  to  that  part  of  the  whole  work 
which  was  in  fact  a  trespass. 

That  til  ere  can  be  a  recovery  for  the  part 
of  a  sewer  regularly  constructed  is  held 
also  in  Miller  v.  Anheuser,  2  Mo.  App.  168. 

But  so  much  of  the  cost  of  the  improve- 
ment as  is  due  to  the  unlawful  invasion  of 
private  property  is  void.  Johnson  v.  Diier, 
supra.  But  an  injunction  to  restrain  the 
collection  of  tax  bills  issued  in  payment  of* 
L.R.A.1915D. 


the  improvement  was  refused  until  the  part 
of  the  assessment,  other  than  that  for  the 
part  of  the  sewer  constructed  through  pri- 
vate property  should  be  paid  or  tendered. 

That  there  can  be  no  recovery  for  the 
part  of  a  sewer  constructed  on  private  prop- 
erty is  held  also  in  Miller  v.  Anheuser, 
supra. 

In  the  abstract  of  Lorens  v«  Armstrong, 
appearing  in  3  Mo.  App.  574,  it  is  stat^ 
that  where  street  improvements  have  been 
made  by  a  municipal  corporation  upon 
property  which  has  not  been  dedicated  or 
condemned  to  public  use  there  can  be  no 
recovery  on  a  special  tax  bill  issued  for 
such  improvement. 

See  Athens  v.  Carmer,  supra* 

This  se^ns  to  be  the  holding  in  Re  Rhine- 
lander,  68  N.  Y.  105,  where,  in  an  action  to 
vacate  an  assessment  upon  land  on  the 
ground,  that  the  sewer  for  the  construction 
of  which  the  assessment  had  been  levied 
was  constructed  across  the  private  property 
of  the  petitioner  seeking  to  vacate  the  as- 
sessment, it  is  stated  l£at  the  place  indi- 
cated was  not  a  street,  that  the  municipal 
authorities  in  ..constructing  the  sewer  there 
were  trespassers,  and  that  no  assessment 
could  legally  be  laid  to  pay  the  expense 
of  such  a  trespass. 

See  Western  Pennsylvania  R.  Co.  V.  Alle- 
gheny, 92  Pa.  100. 

Where  the  attack  is  made  by  the  owner 
of  the  invaded  premises,  whose  substantial 
rights  have  been  invaded,  the  entire  assess- 
ment is  void.  Thus,  an  assessment  for  the 
cost  of  the  construction  of  a  sidewalk  which 
encroaches  upon  the  property  on  which  the 
assessment  is  levied  is  invalid  in  its  en- 
tirety where  the  substantial  rights  of  the 
property  owner  are  invaded.  Springfield 
ex  rel.  Bank  of  Commerce  v.  Baxter,  supra. 
The  sidewalk  in  this  case. encroached  about 
8  inches  at  one  end,  ran  off  the  lot  and  onto 
the  parking  altogether  about  140  feet  from 
the  starting  point,  so  that  only  a  triangu- 
lar part  of  the  sidewalk,  8  inches  at  one 
end,  narrowing  down  to  a  point  140  feet 
away,  was  on  the  defendant's  lot.  There 
was  no  evidence  in  this  case  showing  the 
value  of  the  lot,  or  what,  if  any,  improve- 
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Rogerd  v.  Salem,  61  Or.  321,  122  Pac.  314; 
Thurber  v.  McMinnville,  63  Or.  410,  128 
Pac.  43;  Terwilliger  Land  Co.  v.  Portland, 
62  Or.  101,  123  Pac.  57;  Macartney  v.  Ship- 
herd,  60  Or.  133,  117  Pac.  814,  Ann.  Caa. 
1913D,  1257;  Dean  ▼.  Charlton,  27  Wia. 
522;  Dm  V.  Roberts,  30  Wis.  178;  Plumer 
V.  Marathon  County,  46  Wis.  163,  50  N.  W. 
416;  Rork  v.  Smith,  55  Wis.  83,  12  N.  W. 
408;  Duniway  v.  Portland,  47  Or.  Ill,  81 
Pac.  945;  Hughes  v.  Portland,  53  Or.  383, 
100  Pac.  942;  Grady  v.  Dundon,  30  Or.  333, 
47  Pac.  916;  Flagg  v.  Columbia  County,  51 
Or.  172,  94  Pac.  186;  Scott  v.  Ford,  52  Or. 
288,  97  Pac.  99 ;  19  Cyc.  26. 

Messrs.  Frank  S.  Grant  and  liyman  E. 
liatourette  for  respondents. 

Ramsey,  J.,  delivered  the  opinion  of  the 
court: 

On  September  21,  1910,  the  plaintiffs 
filed  a  petition  for  a  writ  of  certiorari  to 
obtain  a  review  of  certain  proceedings  of 
the  council  of  the  city  of  Portland,  had  in 
making  a  reassessment  of  the  property  of 
certain  adjacent  lot  owners  in  said  city,  for 
the  payment  of  the  expenses  of  a  street 
improvement;  the  petitioners  claiming  that 
said  proceedings  were  illegal  and  void,  for 
reasons  alleged  in  said  petition.  The  peti- 
tion contains  27  pages,  and  hence  it  is  im- 
practicable to  set  it  out  in  this  opinion. 

On  October  7, 1903,  the  council  of  the  city 
of  Portland  passed  a  resolution  for  the  im- 
provement of  Seventeenth  street  of  said  city 
from  58.5  feet  north  of  the  north  line  of 
Vaughn  street  to  the  south  line  of  Mar> 
shall  street,  in  said  city,  in  the  manner 
stated  in  said  resolution.  The  improve- 
ments contemplated  by  said  resolution  were 
made,  and  the  city  assessed  the  expense 
thereof  upon  the  property  adjacent  to  said 
street;  but  the  circuit  court  of  Multnomah 
county,  upon  a  writ  of  review,  prosecuted 
by  interested  parties,  held  that  said  assess- 
ment was  invalid,  for  defects  in  said  pro- 
ceedings, and  directed  the  city  to  make  a 


reassessment  of  the  expense  of  said  im- 
provement.  Said  judgment  or  order  wa» 
made  on  July  6,  1908. 

On  March  23,  1910,  the  council  of  the  city 
of  Portland  passed  an  ordinance,  Xo.  20,- 
989,  entitled,  ''An  Ordinance  Making  a  Re- 
assessment for  the  Improvement  of  Seven- 
teenth Street  from  58.5  Feet  North  of  the 
North  Line  of  Vaughn  Street,  to  the  South 
Line  of  Marshall  Street."  This  ordinance 
was  approved  by  the  mayor  of  said  city  oil 
March  24,  1910,  and  by  this  ordinance  the 
city  levied  certain  reassessments  upon  the 
property  of  the  plaintiffs,  amounting  to 
$5,574.79,  for  the  improvement  of  said  Sev- 
enteenth street  from  58.5  feet  north  of  the 
north  line  of  Vaughn  street  to  the  south 
line  of  Marshall  street.  The  plaintiffs  own 
property  adjacent  to  said  improvement,  and 
said  reassessment  was  made  by  said  city 
to  pay  for  the  improvement  of  said  street, 
made  as  stated  supra;  the  assessment,  or- 
iginally made  by  said  city  to  pay  for  said 
improvement,  having  been  held  invalid,  for 
defects  in  the  proceedings.  The  reassessment 
was  made  to  pay  for  the  same  improvement 
for  which  the  said  invalid  assessment  was 
made.  The  plaintiffs  began  this  certiorari 
proceeding,  claiming  that  said  reassessment 
is  invalid. 

1.  After  the  allowance  of  said  writ  of 
review,  the  trial  court  allowed  a  motion 
of  the  defendants  for  an  amended  w^rit,  and 
disallowed  a  motion  of  the  plaintiffs  for 
a  further  return  to  said  writ.  The  rulings 
of  the  court  upon  these  motions  are  as- 
signed as  error.  But,  in  the  view  that  we 
take  of  this  case,  the  rulings  of  the  court 
on  said  motions  cannot  materially  affect 
our  decision.  Hence  we  will  treat  the  ques- 
tions for  consideration  as  if  the  papers 
that  the  plaintiffs  desired  returned  were  in 
the  record. 

2.  The  reassessment  was,  in  a  sense,  a 
continuation  of  the  original  assessment  pro- 
ceedings. There  was  no  new  improvement 
made,    and    the    reassessment   proceedings 


ments  were  on  it;  nothing  from  which  the 
appellate  court  could  determine  the  value 
of  the  property  so  that  it  might  be  deter- 
mined wheikher  the  encroachment  was  sub- 
stantial. The  trial  court  had  held  under 
the  evidence  that  the  encroachment  invaded 
the  substantial  rights  of  the  defendant,  and 
the  appellate  court  stated  that  it  was  un- 
willing to  declare  as  a  matter  of  law  that 
the  trial  court's  finding  in  that  particular 
was  erroneous.  See,  in  this  connection, 
Athens  v.  Carmer,  supra. 

Or  where  the  cost  of  a  retaining  wall 
which  was  erected  entirely  upon  an  ad- 
joining owner's  property  cannot  be  separ- 
ated from  the  cost  of  grading  and  graveling 
an  alley  in  the  improvement  of  which  the 
wall  is  erected,  an  assessment  upon  the 
L.R.A.1915D. 


Property  thus  invaded  is  entirely  void, 
faltner  v,  Blake,  56  Ind.  127.  It  was  here 
claimed  that  the  owner  had  consented  to 
the  erection  of  the  wall  on  his  property. 
In  answer  to  this  it  is  stated  that  even  had 
he  consented  to  such  erection,  the  city  was 
not  authorized  to  charge  him  with  the  ex- 
pense of  the  wall.  This  decision  is  regarded 
in  Jackson  v.  Smith,  120  Ind.  520,  22  N.  E. 
432,  as  being  in  conflict  with  McGill  v. 
Bruner,  65  Ind.  421,  supra,  and  with  the 
cases  generally  which  deny  the  property 
owner  the  right  to  attack  the  assessment 
on  the  ground  that  the  title  to  the  property 
on  which  the  improvement  is  made  has  not 
been  acquired  by  the  body  making  it. 

W.  A.  E. 
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'Were  had  for  the  purpose  of  imposing  a 
lien  upon  the  lands  of  the  adjacent  prop- 
erty owners  for  the  payment  of  the  ex- 
pense of  said  improvement,  in  accordance 
with  §  400  of  the  charter  of  said  city. 

3.  The  first  point  urged  hy  the  plaintiffs 
is  that  the  reassessment  is  invalid,  because 
the  original  resolution  for  the  improve- 
ment of  Seventeenth  street  was  invalid,  in 
that  it  attempted  to  provide  for  a  repair  of 
two  separate  parts  of  Seventeenth  street, 
which  had  been  formerly  improved  by 
gravel,  and  which  parts  of  said  street  ex- 
tended from  the  south  line  of  Marshall 
street  to  60  feet  north  of  the  north  line 
of  Marshall  street,  and  were  then  separ- 
ated by  a  wooden  elevated  bridge  about  4 
blocks  long,  where  a  second  piece  of  gravel 
street  commenced,  which  was  attempted  to 
be  repaired  in  said  resolution,  etc. 

Counsel  for  the  plaintiffs  contends'  that 
said  resolution  is  invalid,  under  §  375  of 
the  charter  of  Portland,  which,  inter  alia, 
provides:  "The  improvement  of  each  street 
or  part  thereof,  shall  be  made  under  a  sep- 
arate proceeding.'' 

This  clause  prohibits  the  improvement 
of  two  or  more  stre.et8  or  parts  of  two  or 
more  streets  in  the  same  proceeding,  but, 
whether  it  prevents  the  improvement  of 
two  or  more  parts  of  the  same  street  in 
one  proceeding,  when  the  parts  to  be  im- 
proved are  disconnected,  need  not  be  de- 
cided here,  because  the  improvement  in 
question  is  all  on  Seventeentii  street,  and 
the  portions  of  the  street  improved  appear 
to  be  continuous  from  58.5  feet  north  of 
the  north  line  of  Vaughn  street  to  the  south 
line  of  Marshall  street.  The  fact  that  along 
a  portion  of  the  part  to  be  improved  a  fill 
was  necessary  did  not  invalidate  the  im- 
provement. 

4.  Section  400  of  the  charter  of  the  city 
of  Portland  (Special  Laws  of  Oregon  for 
1903,  p.  161)  provides  that  whenever  an  as- 
sessment for  a  street  improvement  has  been 
or  shall  hereafter  be  set  aside  or  amended 
by  any  court,  or  when  the  council  shall  be 
in  doubt  as  to  the  validity  of  such  assess- 
ment, the  council  may,  by  ordinance,  make 
a  new  sBsessment  or  reassessment  upon  the 
lots,  blocks,  or  parcels  of  land  which  have 
been  benefited  by  such  improvement,  to 
the  extent  of  their  respective  and  propor- 
tionate shares  of  the  full  value  thereof. 
Under  said  section,  ''such  reassessment  shall 
be  based  upon  the  special  and  peculiar  bene- 
fits of  such  improvement  to  the  respective 
parcels  of  land  assessed,  at  the  time  of  the 
original  making,  but  shall  not  exceed  the 
amount  of  such  original  assessment."  Said 
§  400  has  been  before  this  court  several 
times,  and  its  validity  and  constitutional- 
ity are  settled  by  the  decisions  of  this  court, 
L.RJ^.1015D. 


and  it  is  not  necessary  to  re-examine  those 
questions  in  this  cause.  Duniway  v.  Port- 
land, 47  Or.  103,  81  Pac.  945;  Hughes  v. 
Portland,  63  Or.  870,  100  Pac.  942. 

5.  Under  said  §  400,  supra,  the  reas- 
sessment therein  authorized  to  be  made 
must  be  ''based  upon  the  special  and  pecu- 
liar benefits  of  such  improvement  to  the  re- 
spective parcels  of  land  assessed,"  and  the 
assessment  upon  any  lot  or  parcel  should 
not  exceed  the  special  and  peculiar  benefit 
resulting  to  such  lot  or  parcel  of  land  from 
such  improvement. 

Section  400,  supra,  provides  the  manner 
in  which  a  reassessment  shall  be  made,  and, 
if  the  city  in  this  case  complied  with  said 
action,  the  reassessment  made  is  valid. 

6.  In  the  first  place,  there  must  have 
been  an  actual  attempt  by  the  council,  in 
good  faith,  under  the  regular  procedure  pro- 
vided by  the  charter,  to  make  an  improve- 
ment, and  assess  the  cost  thereof  to  the 
property  benefited,  in  proportion  to  such 
benefit.  The  proceeding  must  have  failed, 
because  of  an  omission  to  comply  with  some 
of  the  provisions  of  the  charter  relating  to 
such  assessments.  The  proceeding  must 
have  been  set  aside  by  some  court  of  com- 
petent jurisdiction  on  account  of  defects 
therein,  or  the  council  must  have  doubts 
as  to  the  validity  of  such  proceedings.  The 
original  contract  for  the  improvement  must 
have  been  substantially  complied  with,  and 
the  improvement  must  have  been  made  in 
substantial  accordance  with  the  contract 
and  the  proceedings  authorizing  it. 

No  notice  to  abutting  property  owners 
need  be  given  of  the  intention  of  the  coun- 
cil to  pass  a  resolution  for  reassessment, 
and  such  a  resolution  need  not  contain  a 
finding  that  the  original  contract  for  the 
improvement  had  been  substantially  com- 
plied with.  See,  on  all  these  points,  Hughes 
V.  Portland,  53  Or.  383,  385,  100  Pac.  942. 

After  the  resolution  providing  for  the 
reassessment  has  been  passed  by  the  coun- 
cil, notice  thereof  must  be  given  to  the 
property  owners,  and  they  must  have  an 
opportunity  to  appear  and  object  to  the  re- 
assessment, if  they  desire  to  do  so. 

This  being  a  writ  of  certiorari,  we  are 
restricted  to  an  examination  of  the  record 
and  proceedings  of  the  council,  and  cannot 
consider  facts  that  are  not  found  in  the 
record, 

7.  The  plaintiffs  contend  that  they  were 
not  properly  notified  of  the  intention  of 
the  council  to  make  said  reassessment,  and 
given  a  proper  opportunity  to  make  objec- 
tions thereto.  The  council  on  August  25, 
1909,  adopted  a  resolution  for  the  making 
of  said  reassessment,  and  directed  the  au- 
ditor of  said  city  to  prepare,  within  ninety 
days  from  said  date,  a  preliminary  reas- 
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Besfiment  upon  the  lots,  blocks,  and  parcela 
of  land  within  the  district  benefited  by 
said  improvement,  and  give  due  notice  to 
the  owners  of  all  property  affected  by  said 
reassessment,  in  the  manner  prescribed  by 
the  charter. 

8.  On  November  24,  1909,  the  auditor 
presented  to  the  council  of  said  city  his  pre- 
liminary reassessment  of  the  property  af- 
fected by  said  improvement,  and  it  was 
filed  on  said  date.  Notice  was  given  by  the 
auditor  of  the  making  of  said  preliminary 
reassessment,  and  that  any  objections  to 
said  assessment  and  reassessment  shpuld  be 
filed  in  writing  with  the  auditor  within  ten 
days  from  December  4,  1909,  the  last  da^ 
of  publication  of .  said  notice,  and  that  ob- 
jections to  said  reassessment  would  be 
heard  by  the  council  at  the  regular:  meet- 
ing thereof  on  December  22,  1909,  etc.  Said 
notice  seems  to  be  in  proper  form,  and  it 
was  published  and  served  according  to  law. 

On  December  13,  1909,  the  plaintiffs,  by 
their  attorney,  filed  with  the  auditor 
lengthy  objections  to  said  reassessment. 
In  these  objections  the  plaintiffs  contended 
that  said  reassessment  was  illegal  and 
void,  for  several  reasons.  One  objection 
made  to  said  reassessment  was  that  it  was 
not  made  in  accordance  with  the.  special 
and  peculiar  benefits  to  the  property  by 
reason  of  said  improvement,  and  appor- 
tioned equitably  throughout  the  district. 
Another  objection  was  that  the  city  in  one 
proceeding  attempted  to  make  a  repair  of 
two  separate  parts  of  Seventeenth  street 
that  had  formerly  been  improved  with 
gravel,  and  which  parts  of  said  street  were 
separated  by  a  wooden  elevated  bridge 
about  four  blocks  long.  But  the  record 
shows  that  said  improvement  was  not  in 
separate  parts  of  said  street,  but  continu- 
ous, as  stated  supra.  Another  pbjection 
was  that  the  city,  in  making  a  fill  in  said 
improvement,  caused  a  large  amount  of 
earth  and  other  filling  material  to  be  put 
upon  the  private  property  of  the  people  op- 
posite the  wooden  bridge,  without  their 
consent  and  without  obtaining  any  right  to 
do  so,  and  that  the  city  had  attempted  to 
appropriate  said  private  property  to  a  pub- 
lic use,  in  violation  of  the  Constitution, 
and  without  compensation  and  that,  in  do- 
ing so,  the  city  was  violating  the  law,  and 
a  trespasser.  Said  objections  allege  also 
that  the  city,  in  making  said  reassessment, 
undertook  to  charge  said  property  owners 
for  the  expense  of  said  trespassing  upon 
their  property,  in  building  the  slopes  of 
said  fill  upon  their  property,  and  attempting 
also  to  charge  the  entire  cost  of  the  fill 
in  the  street  upon  the  abutting  property, 
and  that  said  fill  was  not  made  for  the 
benefit  of  the  abutting  property,  but  for 
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the  benefit  of  other  property  in  the  district, 
and  the  city  at  large;  that  it  was  an  ille- 
gal and  unjust  charge  upon  the  abutting 
piH)perty;  and  that  the  said  charge  upon 
the  abutting  property  owners  is  greatly 
in  excess  of  the  benefit  to  the  property 
abutting  the  bridge;  and  that  the  reassess- 
ment upon  the  property  of  other  persons 
is  a  great  deal  less  than  the  benefit  to 
their  property,  etc. 

9.  A.  L.  Barbour,  auditor  of  said  city, 
made  said  reassessment,  and,  in  his  certifi- 
cate appended  thereto,  he  certified  as  fol- 
lows: ''I,  A.  L.  Barbour^  auditor  of  the 
city  of  Portland,  Oregon,  do  hereby  certify 
that  the  whole  cost  of  said  improvement 
was  the  sum  of  $10,762.12;  that  I  have 
viewed  the  reassessment  district  and  each 
lot,  part  thereof,  and  parcel  of  land  therein; 
that  the  property  within  the  reassessment 
district  is  benefited  in  the  full  sum  of  such 
cost;  that  I  have  ascertained  what  I  deem 
to  be  the  special  and  peculiar  benefit  de* 
rived  by  each  lot  or  part  thereof  or  parcel 
of  land  within  said  district  by  reason  of 
such  improvement;  and  I  hereby  apportion 
the  cost  of  said  improvement  to  the  lots, 
parts  of  lots,  and  parcels  of  land  within 
the  said  district,  in  accordance  with  the 
special  and  peculiar  benefits  derived  there- 
by, in  the  amount  set  opposite  the  number 
and  description  thereof,  and  to  the  extent 
of  their  respective  and  proportionable 
shares  of  the  full  value  thereof.  I  further 
certify  that  each  lot,  part  of  lot,  or  parcel 
of  land  within  said  district  is  especially 
and  peculiarly  benefited  by  said  improve- 
ment in  the  amounts  so  set  forth,  and,  in 
my  judgment,  said  property  should  be  re- 
assessed in  such  amounts,"  etc. 

10.  The  foregoing  certificate  of  the  au- 
ditor shows  on  its  face  that  said  reassess- 
ment was  properly  made,  and  we  do  not 
find  that  his  certificate  is  not  true.  The 
auditor  was  the  proper  officer  to  make  said 
reassessment,  and  he  is  presumed  to  have 
done  his  duty  properly,  and  his  certificate 
stating  how  he  made  said  reassessment  is 
presumed  to  be  true. 

In  assessing  or  reassessing  the  expenses 
of  street  improvements,  the  officer  charged 
with  that  duty  is  required  to  act  in  good 
faith.  It  is  his  duty  to  estimate  in  good 
faith,  and  as  accurately  as  he  can,  the 
amount  that  each  parcel  of  land  subject 
to  assessment  will  be  specially  and  peculiar- 
ly benefited  by  the  improvement^  and  in  no 
instance  to  assess  upon  a  piece  of  property 
an  amount  in  excess  of  such  special  and 
peculiar  benefit.  He  has  no  right  to  sit 
down  and  figure  what  the  improvement  in 
front  of  property  has  cost,  or  will  cost,  and 
impose  that  amount  upon  the  property,  un* 
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lesB  the  property  has  been,  or  will  be,  bene- 
fited to  that  extent  by  the  improvement. 

11.  The  record  of  the  council  shows  that 
on  December  22,  1909,  a  remonstrance  by 
Anna  F.  Grace  et  al.  and  Ralph  R.  Duni- 
way,  attorney  for  objecting  property  own- 
ers, was  read  in  the  council,  and,  on  motion, 
it  was  referred  to  the  committee  on  streets. 

On  February  21,  1910,  said  committee 
wrote  the  attorney  for  the  plaintiflfs,  notify- 
ing him  that  the  ordinance  making  a  reas- 
sessm^it  for  tiie  Seventeenth  street  improve^ 
ments,  and  the  remonstrances  against  the 
same,  would  be  considered  by  said  commit- 
tee at-  the  next  regular  meeting  of  the 
committee,  to  be  held  on  March  4,  1910,  at 
2  o'clock,  ^.  M. 

In  a  letter  of  the  date  of  March  4,  1910, 
addressed  to  said  committee,  the  attorney 
for  the  plaintiffs  acknowledges  receipt  of 
the  committee's  letter  to  him,  notifying  him 
that  the  remonstrances  against  the  proposed 
reassessment  would  b^  considered  by  the 
committee  on  Mardi  4,  1910,  at  2  o'clock 
p.  M.,  and  in  this  letter  Mr.  Duniway  says 
that  he  does  not  believe  that  the  commit- 
tee had  any  jurisdiction  or  power  to  act 
on  the  reassessment  ordinance  and  objec- 
tions, or  that  the  council  could  then  legally 
pass  upon  his  objections  and  enact  said 
ordinance.  He  sai-''  he-  would  attend  said 
meeting  of  the  committee  if  it  should  be 
possible  for  him  to  do  so,  but  expressed 
doubts  as  to  his  ability  to  attend. 

12.  The  objections  of  the  plaintiffs  to 
said  reassessment  were  referred  also  to  the 
city  attorney  by  said  conunittee,  and  the 
city  attorney  reported  that,  if  Mr.  Duni- 
way's  objection  that  said  reassessment  was 
an  attempt  to  impose  the  cost  upon  the 
abutting  property  witiiout  regard  to  bene- 
fits, and,  as  a  mere  mathematical  calcula- 
tion, was  true,  the  rule  of  assessment  should 
be  changed. 

On  Mareh  18,  1910,  the  committee  on 
streets  reported  to  the  eoiincil  that  they 
had  considered  the  ordinance  for  the  reas- 
sessment of  the  cost  of  the  improvement  of 
said  Seventeenth  street,  and  the  remon* 
strances  against  the  same;  that  the  remon- 
strators  were  called,  and,  no  one  appearing, 
the  remonstrances  were  considered  by  the 
committee,  and  the  committee  recommended 
that  the  remonstrances  be  overruled  and 
the  ordinance  passed.  Said  report  is 
dated  March  18,  1010,  and  it  was  filed 
March  22,  1910. 

At  a  regular  meeting  of  the  council  on 
March  23,  1910,  the  report  of  said  commit- 
tee was  presented  to  the  council,  and,  on 
motion,  it  was  adopted,  and  said  remon- 
strances were  overruled  by  the  council. 
Said  ordinance  was  passed  by  the  council 
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March  23,  1910,  and  approved  by  the  mayoi" 
March  24,  1910. 

13.  The  city  gave  due  notice  of  the  mak- 
ing of  the  preliminary  reassessment  and  of 
the  time  within  which  objections  thereto 
could  be  made.  The  plaintiffs,  by  theit*  at^ 
torney,  filed  with  the  auditor  their  writ-' 
ten  objections  thereto.  These  objections 
were  presented  to  the  couneil  and  read,  and,- 
by  the  council,  they  were  referred  to  the 
committee  on  streets.  This  conimittee  re- 
ferred said  objections  to  the  city  attorney, 
and  he  made  a  report  concerning  them  to 
the  committee.  The  committee  notified  the 
plaintiffs'  attorney  of  the  time  when  they 
would  consider  said  objections  or  remon- 
strances. The  attorney  did  not  appear  be- 
fore the  committee,  and  the  committee,  after 
considering  said  objections,  reported  to  the 
council  that  they  had  considered  them,  and 
recommended  ikaX  the  objections  be  over- 
ruled.. This  report  was  presented  to  the 
council  at  a  regular  meeting,  and  read  to 
the  council,  and  the  council,  on  motion, 
overruled  said  objections,  and,  at  the  same 
session,  passed  the  ordinance  making  the 
reassessment.  We  hold  that  the  plaintiffs 
had  due  notice  of  said  proposed  reassess- 
ment, and  that  they  filed  their  objections 
thereto,  and  that  those  objections  were 
heard,  decided,  and  overruled  by  the  coun^ 
cil,  and  that  the  proceedings  of  the  council 
were  regular  in  this  respect. 

14.  There  is  another  matter. that  should 
not  be  overlooked,  relating  to  the  opportim- 
ity  given  to  persons  whose  lands  are  reas-t 
sessed  to  have  determined  the  amount  that 
should  be  assessed  against  their  lands  to 
pay  for  such  an  improvem^it.  Section  401 
of  the  charter  of  Portland  confers  upon 
persons  objecting  to  such  reassessment  the 
right  to  appeal  from  the  decision  of  the 
council  to  the  circuit  court,  and  have  the 
amount  to  be  assessed  against  their  property 
determined  by  a  jury  trial.  Hence  it  ap- 
pears that  the  charter  of  Portland  affdrds 
the  adjacent  landowners*  proper  remedies 
against  unjust  reassessments  by  the  coun- 
cil. 

15.  The  plaintiffs  contend  also  that  the 
city,  in  making  said  improvements,  made 
a  large  fill  along  a  portion  of  Seventeenth 
street,  and,  in  doing  so,  wrongfully  and 
without  the  consent  of  the  adjacent  land- 
owners, caused  a  large  amount  of  earth 
and  other  filling  material  to  be  put  upon 
the  land  owned  by  the  persons  along  said 
street,  and  that,  in  doing  so,  the  city  vio- 
lated the  law,  and  was  a  ^espasaer,  and 
that,  for  this  trespass,  this  court  should 
annul  said  reassessment. 

16.  We  think  that  the  city  had  no  right 
io  pile  earth  and  other  material  upon  the 
abutting  owners'  lands,  and  that,  if  it  was 
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4pne  witboui  their  consent,  it  was  a  tres- 
pass, for  which  the  landowners  could  re^- 
oover  da^na^es  in  an  action  at  law. 

In  Hendershott  y.  Ottumwa,  46  Iowa, 
a59,  26  Am.  Rep.  182,  the  court  says:  "It 
is  equally  well  settled  that  if,  in  making 
changes  in  the  natural  surface  of  streets, 
the  city  is  negligent  in  construction,  so 
that  the  adjacent  lots  are  injured  by  reason 
of  such  negligence,  the  city  is  liable  for 
euch  injury." 

In  Ashley  v.  Port  Huron,  36  Mich.  301, 
24  Am.  Rep.  552,  the  court  says:  "If  the 
corporation  [the  city]  send  people  with 
picks  and  spades  to  cut  a  street  through 
it  [land]  without  first  acquiring  the  right 
of  way,  it  is  liable  for  a  tort;  but  it  is  no 
more  liable  under  such  circumstances  than 
it  is  when  it  pours  upon  his  land  a  fiood  of 
Water  by  a  public  sewer  so  constructed  that 
the  flooding  must  be  a  necessary  result. 
The  one  is  no  more  unjustifiable,  and  no 
more  an  actionable  wrong,  than  the  other/' 

In  Vanderlip  t.  Grand  Rapids,  73  Mich. 
522,  3  L.R.A.  247,  16  Am.  St.  Rep.  697,  41 
N.  W.  677,  the  syllabus  is:  "In  this  case 
the  grading  of  a  city  street  in  such  a 
manner  as  to  raise  an  embankment  upon 
30  feet  of  the  entire  frontage  of  an  abutting 
lot,  and  thereby  bury  a  portion  of  the 
dwelling  house  of  the  owner  therein,  is  held 
to  amount  to  a  taking  of  private  property 
for  the  public  use,  within  the  inhibitions  of 
the  Constitution;  and  that  in  such  a  case 
the  law  does  not  require  such  owner  to  wait 
until  his  property  is  completely  destroyed, 
and  then  turn  him  over  to  an  action  of 
trespass  to  recover  his  damages,  ^ut  equity, 
when  appealed  to,  will  interfere  and  restrain 
such  threatened  destruction." 

See  also  Giaconi  v.  Astoria,  60  Or.  12,  37 
L.R.A.(N.S.)  1150,  113  Pac.  856,  118  Pac. 
180,  and  Western  Pennsylvania  R.  Co.  v. 
Allegheny,  92  Pa.  100. 

In  this  ease  it  is  claimed  that  the  city 
made  a  fill  the  full  width  of  the  street,  and 
made  a  slope  extending  onto  the  lands  of 
the  abutting  owners.  We  hold  that  the  city 
had  no  right  to  do  this  without  the  con- 
sent of  the  owners.  However,  it  is  prob- 
able that  the  city  could  have  obtained  a 
right  to  use  the  property  of  the  abutting 
owners  by  proper  proceedings  and  paying 
for  it. 

Moore  v.  Albany,  98  N.  Y.  406,  407,  is  a 
case  closely  in  point,  the  court  there  says, 
inter  alia:  "As  to  the  embankments  out- 
side of  the  street  lines.  In  grading  a  street 
it  seems  to  us  clear  tha^t  the  public  au- 
thorities have  no  right  to  invade  private 
property  outside  of  the  street  lines.  If  it 
becomes  necessary  to'  lise  or  to  interfere 
with  such  property,  they  must  in  some  way 
acquire  the  right  to  do  so.  These  embank- 
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ments  were  built  for  the  purpose  of  making 
the  street  within  the  street  lines.  In  order 
to  grade  the  street  to  the  full  width  there- 
of, it  was  necessary  either  to  build  retain- 
ing walls  on  the  sides  of  the  street  within 
the  street  lines,  or  to  support  the  street  by 
sloping  embankments  upon  the  adjoining 
lands.  It  is  evidoit  that  the  latter  mode 
was  the  most  reasonable  and  economical. 
The  lands  outside  of  the  street  lines  are  not 
permanently  occupied  or  used  for  the  street 
or  appropriated  to  public  travel.  They  re- 
main in  the  possession  and  occupancy  of 
the  owners  thereof,  subject  to  the  burden  of 
the  earth  cast  thereon.  These  embank- 
ments are  evidently  not  injurious  to  the 
adjoining  owners,  as  it  is  for  their  interest 
to  have  their  lands  filled  up  to  the  grade 
of  the  street.  It  cannot  be  presumed  that 
they  will  dig  away  and  remove  these  em- 
bankments, and,  if  they  should,  the  street 
would  still  remain,  and  the  city  could  sup- 
port its  sides  in  some  other  way.  The  only 
practical  remedy  for  the  owner  of  lands 
thus  invaded  is  to  sue  the  city  or  those 
who  placed  the  earth  upon  his  lands  with- 
out his  consent,  express  or  implied,  for  tiie 
wrong,  and  in  such  an  action  he  can  recover 
his  entire  damage  for  a  permanent  appro- 
priation of  his  land  for  the  embankment. 
Henderson  v.  New  York  C.  R.  Co.  78  N.  Y. 
423.  It  does  not  appear  that  any  of  the 
owners  of  the  land  thus  invaded  make  any 
objection  to  the  embankments.  They  could, 
if  they  had  desired,  have  restrained  the 
deposit  of  earth  upon  their  lands  by  an 
equitable  action.  That  they  did  not  do. 
They  could  have  objected  to  the  deposit  of 
the  earth,  and  it  does  not  appear  that  they 
did  that.  .They  did  not  even  object  to  the 
assessment  made  upon  their  lands  on  ac- 
count of  these  embankments  when  th^  ap- 
peared before  the  board  of  contract  and 
apportionment,  and  before  the  common  coun- 
cil, in  reference  to  the  assessment.  These 
embankments  have  remained  there  since  the 
early  part  of  the  year  1877,  and  they  have 
not  been  disturbed,  and  there  is  the  highest 
probability  that  they  never  will  be.  If  any 
attempt  should  be  made  by  the  landowners 
to  disturb  them,  there  is  ample  power  under 
the  city  charter  to  vest  the  title  to  the  lands 
in  the  city  for  the  purpose  of  the  street. 
Laws  of  1870,  chap.  77,  title  7,  §  1.  These 
embankments  are  not  the  street,  but  are 
there  simply  for  the  support  of  the  street 
which  is  upon  land  acquired  for  the  pur- 
pose thereof,  and  their  cost  was  a  necessary 
and  proper  expense  in  the  construction  of 
the  street." 

In  Marshall's  Appeal,  210  Pa,  638,  639, 
60  Atl.  160,  the  court  says:  "The  only 
question  argued  is  whether  the  city  could 
assess    against    the   abutting   properties    a 


REIFF  V.  PORTLAND. 


78^ 


part  of  the  cost  of  stone  walls  built  at 
places  along  the  sides  of  the  avenue.  .  .  . 
Some  of  these  walls  were  built  in  part, 
and,  some  of  them  wholly,  on  the  adjoining 
properties.  None,  however,  were  built  on 
the  land  of  the  appellants.  The  determi- 
nation of  the  plan  and  manner  of  improv- 
ing the  avenue  rested  with  the  municipal 
authorities,  and  the  abutting  properties 
were  liable  to  assessment  to  the  extent  to 
which  the  local  improvement  was  a  perma- 
nent benefit  to  them.  If  the  walls  were  a 
necessary  part  of  the  street  Improvement, 
and  the  right  to  maintain  them  on  private 
property  was  secured  by  the  city,  their  cost 
was  properly  included  in  the  assessment." 

In  the  case  of  Davis  v.  Silverton,  47  Or. 
177,  82  Pac.  16,  18,  the  plaintiff  claimed 
that  the  proceedings  for  the  street  improve- 
ment were,  as  to  the  assessment  against 
her  property,  invalid,  and  she  sought  to 
have  the  collection  of  said  assessment  en- 
joined. The  plaintiff  had  built  a  stone  wall 
on  what  she  contended  was  the  line  between 
her  property  and  the  street  that  was  im- 
proved. In  said  suit  she  contended  that 
the  city,  in  making  said  improvement,  had 
encroached  upon  her  land  and  destroyed  said 
stone  wall.  In  deciding  the  case  the  court, 
inter  alia,  says:  "If  in  reality  there  was 
an  encroachment  upon  plaintiff's  lots,  it  was 
not  by  design  to  widen  the  street  beyond 
the  true  boundary,  and  it  could  not,  by  any 
logical  course  of  reasoning  or  principle  in- 
volved, invalidate  the  proceedings  for  the 
improvement  of  which  the  plaintiff  com- 
plains.'' 

We  do  not  think  that  the  encroachment 
upon  the  plaintiffs'  lands  or  the  assessing 
of  the  expense  thereof  to  the  adjacent 
owners,  in  the  manner  claimed  by  the  plain- 
tiffs, affected  the  validity  of  the  reassess- 
ment proceedings.  If  said  encroachment 
upon  the  lands  of  the  plaintiffs  occurred 
without  their  express  or  implied  consent, 
it  may  be  that  they  could  maintain  a  suit 
in  equity  to  enjoin  the  collection  of  that 
part  of  the  assessments  that  could  be 
shown  to  have  been  Incurred  to  pay  the  ex- 
pense of  putting  the  earth  on  the  plaintiffs' 
said  premises;  but  we  do  not  decide  whether 
such  a  suit  could  be  maintained  or  not.  But 
said  encroachment  upon  the  lands  of  the 
plaintiffs,  and  the  assessing  of  the  expense 
thereof  to  the  adjacent  owners,  do  not  in- 
validate said  reassessment  proceedings. 
The  council  had  jurisdiction  to  make  said 
reassessment,  and  its  action  was  not  ren- 
dered invalid  by  the  encroachment  com- 
plained of. 

17.  The  plaintiffs  could  have  prevented 
said  encroachments  upon  their  property  by 
a  suit  for  injunction.  They  could  also  have 
maintained  an  action  at  law  to  recover 
I,.R.A.1015D. 


damages  for  the  injury  to  their  premises 
by  the  placing  of  earth  upon  them,  and  to 
have  said  earth  removed  as  a  private  nui- 
sance, if  it  was  a  nuisance,  under  §  341, 
I L.  0.  L. 

As  stated  supra,  the  plaintiffs  had  a 
right  to  appeal  from  the  decision  of  the 
council  to  the  circuit  court,  and  have  the 
amount  that  was  properly  assessable  to 
their  lands  for  said  improvements  deter- 
mined by  a  jury.  They  had  ample  remedies 
for. the  redress  of  their  grievances  without 
resorting  to   certiorari   proceedings. 

18.  It  is  a  genera]  rule  that  the  remedy 
by  certiorari  should  not  be  granted  if  effi- 
cient relief  can  be  or  could  have  been  ob- 
tained by  resort  to  other  available  modes 
of  redress.  6  Cyc.  742.  It  is  also  a  general 
rule  that  the  granting  of  relief  by  certiorari 
rests  in  the  sound  discretion  of  the  court 
(6  Cyc.  748) ;  and  this  is  especially  so  where 
the  matters  in  controversy  are  of  a  public 
nature. 

In  Burnett  v.  Douglas  County,  4  Or.  392, 
Mr.  Justice  McArthur  says:  "In  all  cases 
where  the  proceedings  sought  to  be  reviewed 
involves  a  matter  of  public  interest  affect- 
ing a  great  number  of  persons,  the  allow- 
ance of  the  writ  is  in  the  sound  discretion 
of  the  court,  and,  if  refused,  the  refusal  is 
not  subject  to  review  or  appeal," 

In  Oregon  R.  &  Nav.  Co.  v.  Umatilla 
County,  47  Or.  208,  209,  81  Pac.  352,  355, 
the  court  says:  "When  it  appears  in  a 
proceeding  instituted  by  an  individual  tax- 
payer to  annul  the  tax  assessed  against 
his  property,  on  account  of  some  insuffi- 
ciency or  irregularity  in  the  manner  of  the 
assessment  or  the  description  of  the  prop- 
erty, that  no  equitable  grounds  exist  for 
the  allowance  of  the  writ,  it  should  ordi- 
narily be  denied,  leaving  the  taxpayer  to 
such  remedies,  as  the  law  otherwise  affords 
him."  See,  also  Woodworth  v.  Gibbs,  61 
Iowa,  398,  16  N.  W.  287;  Knapp  v.  Heller, 
32  Wis.  469. 

We  ha'Ve  examined  the '  questions  pre- 
sented by  this  appeal,  and  we  hold  that 
the  council  of  the  defendant  city  had  juris- 
diction to  reassess  the  cost  of  the  street 
improvement  in  controversy,  and  that  said 
reassessment  proceedings  are  regular  and 
valid,  and  that  there  was  no  error  in  the 
proceedings  of  the  court,  below. 

The  judgment  of  the  court  below  is  af- 
firmed. 

Moore,  Burnett,  and  Eakln,  JJ.,  con- 
cur. 

A  petition  for  rehearing  having  been  filed, 
Eakin,  J.,  on  July  14,  1914,  handed  down 
the  following  additional  opinion: 

The  writ  in  this  case  brings  up  for  con- 
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9ideration  only  the  objections  to  the  reas- 
sessment of  the  cost  of  the  improvement 
of  Seventeenth  street,  filed  by  the  plaintiff 
before  the  council  on  December  13,  1909, 
pursuant  to  the  notice  of  date  November 
24,  1909,  appointing  December  22d  for  hear- 
ing said  objections  by  the  council.  The 
so-called  objections,  instead  of  being  briefly 
and  concis^y  stated  separately  from  the 
argument,  are  so  mingled  with  the  recitals, 
suggestions,  and  criticisms  that  it  is  diffi- 
cult to  find  just  what  is  the  real  objection. 
It  is  first  objected  that  the  reassessment 
is  as  illegal  and  void  as  the  one  set  aside 
by  the  court,  and  that  it  was  not  made  in 
the  manner  provided  by  law,  but  should 
have  been  made  in  accordance  with  the  spe- 
cial benefits;  second,  that  the  cost  of  im- 
provement in  front  of  each  lot  was  assessed 
thereto  contrary  to  the  charter;  third,  that 
the  assessment  includes  the  repair  of  two 
separate  parts  of  Seventeenth  street  in  one 
proceeding,  and  is  therefore  illegal;  fourth, 
that  it  extended  the  base  and  support  of 
the  fill  for  part  of  the  street  onto  adjacent 
property  without  right,  and  charged  the 
cost  of  the  extension  as  part  of  the  ex- 
pense of  improvement,  thus  rendering  the 
proceeding  void  and  making  it  impossible 
to  levy  an  assessment  thereon;  and,  fifth, 
there  is  special  objection  by  plaintiff  Lewis 
as  to  matters  affecting  only  the  payment 
of  her  assessment,  and  not  the  regularity 
of  the  proceedings. 

The  first  four  objections  relate  to  ques- 
tions of  law  which  need  no  special  finding 
of  fact  by  the  council.  Hughes  y.  Portland, 
53  Or.  389,  100  Pac.  942. 

The  petitioners  are  not  affected  by  the 
fifth  objection  nor  interested  therein,  and 
it  cainnot  be  considered  on  this  review. 
These  objections  do  not  call  the  attention 
of  the  council  to  just  what  part  of  thq  re- 
assessment was  wrong  or  incomplete,  or 
in  what  regard,  in  a  manner  that  it  may 
rectify  the  assessment  or  answer  the  ob- 
jection. However,  considering  the  matters 
sought  to  be  questioned,  as  gathered  from 
the  brief  and  oral  argument,  we  understand 
there  are  two  principal  objections  urged  to 
the  reassessment:  (1)  That  the  assess- 
ment is  void  because  part  of  the  improve- 
ment is  made  by  extending  the  incline  of 
the  fill  beyond  the  line  of  the  street  and 
upon  private  property  without  purchase  or 
condemnation;  (2)  that  the  assessment  is 
made  on  the  theory  of  abutting  costs  as- 
sessed to  the  separate  lots,  instead  of  ac- 
cording to  the  special  and  peculiar  benefits 
derived  by  each  lot  to  the  extent  of  its  re- 
spective proportionate  share  of  the  costs,  as 
provided  by  the  charter.  These  two  ele- 
ments relate  to  the  proceeding,  and  they 
L.R.A.1915D. 


I  can  be  raised  by  review,  as  they  are  shown 

I  by  the  record. 

I  Thus  the  record  may  be  made  to  dis- 
close that  the  assessment  is.  accomplished 
by  the  charter  method;  but  when  the  rec- 
ord shows  that  the  charter  method  has  heea 
followed,  error  in  judgment  of  the  facts  in 
relation  thereto  or  in  the  computation  pro- 
ducing the  result  cannot  be  reviewed.  That 
can  be  questioned  only  by  appeal,  where 
a  jury  trial  may  be  had. 

In  addition  to  w^hat  has  been  said  by 
Mr.  Justice  Ramsey  in  the  opinion,  we  find 
the  petition  for  rehearing  is  subject  to  the 
same  criticism  made  above  to  the  objec- 
tions to  the  assessment,  that  the  statement 
of  the  ground  of  the  petition  should  be  brief 
and  concise,  and  made  separately  from  the 
argument.  First,  it  is  urged  that  the  slopes 
of  the  fiU,  being  upon  private  property,  to 
that  extent  the  city  is  a  trespasser,  which, 
it  is  contended,  renders  the  proceeding  void, 
and  the  assessment  noncollectible.  No  other 
lot  owner  is  injured  in  or  affected  by  that 
matter,  and  his  remedy  was  to  have  en- 
joined the  city  in  the  first  instance,  or  he 
may  now  sue  for  danxages;  but  the  work  of 
improvement  has  been  done,  the  whole  dis- 
trict has  the  benefit  of  it,  and  the  city's 
right  to  the  cost  is  not  affected  by  the  tres- 
pass. 

As  to  the  motion  made  in  the  circuit 
court  for  an  order  requiring  the  auditor  to 
add  to  the  return  the  proceedings  relating 
to  the  initiation  of  the  improvement,  we 
find  that  when  a  city  adopts  a  resolution 

'  to  improve  a  street  and  notice  is  given 
thereof,  property  owners  may  file  objections 
or  remonstrances  against  the  improvement, 
and  if  no  objection  or  remonstrance  is  filed, 
then  the  jurisdiction  of  the  council  is 
deemed  complete.  Section  378  of  the  char- 
ter. The  proceeding  for  this  improvement 
was  commenced  in  1903,  and  no  objection 
or  remonstrance  was  filed  thereto.  That 
was  the  time  and  place  for  plaintiffs  to 
have  objected  to  the  inclusion  of  two  sep- 
arate portions  of  a  street  in  one  proceeding, 
and,  the  question  not  being  then  raised,  it 
was  waived.  In  the  year  1908  the  assess- 
ment of  benefits  made  by  the  council  by 
ordinance  No.  14,144  was  reviewed  in  the 
circuit  court  by  the  plaintiffs.  Only  the 
manner  of  making  the  assessment  and  the 
sufficiency  of  it  were  questioned.  The  writ 
was  sustained,  the  proceedings  reversed, 
ordinance  No.  14,144,  making  the  assess- 
ment, was  held  void,  and  the  cause  remanded 
for  a  reassessment  upon  the  lots  which 
have  been  benefited  by  the  improvement  to 
the  extent  of  their  respective  and  propor- 
tionate shares  of  the  full  value  thereof. 
By  that  adjudication  all  irregularities  or 
defects   in   prior  proceedings  not  reviewed 
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are  deemed  waived.  Therefore  the  proceed- 
ings sought  to  be  added  to  the  return  by 
the  motion  of  plaintiffs  are  immaterial  here, 
and  ordinance  No.  14>144  was  held  void  and 
cannot  affect  this  case.  The  motion  for  an 
additional  transcript  was  properly  denied. 
The  reassessment  is  the  effort  of  the  coun- 
cil to  make  it  according  to  the  mandate  of 
the  circuit  court,  and  is  the  only  proceed- 
ing for  review. 

As  to  the  SfSsessment  of  the  cost  af  the 
slopes  of  the  fill,  the  petitioners  are  only  in- 
terested in  or  affected  by  the  extension  of 
the  fill  beyond  the  street  to  the  extent  that 
the  same  has  increased  the  cost  of  the  im* 
provement  in  excess  of  what  it  would  have 
coat  if  held  by  a  retaming  wall,  and  the 
cost  to  the  district  probably  should  be  re- 
duced that  amount,  but  that  is  a  question 
of  fact,  not  only  requiring  the  engineer's 
measurements  and  estimates,  but  the  testi- 
mony of  expert  witnesses,  as  to  what  was 
the  excessive  cost,  which  cannot  be  tried 
out  on  review.  T^  remedy,  if  any,  of  the 
property  owners  injured  or  dissatisfied  with 
the  reassessment,  is  appeal  under  §  401  of 
the  charter,  which  is  intended  to  reach  just 
such  questions  as  this,  but  it  does  not  go 
to  the  regularity  of  the  proceedings. 

As  to  the  second  question  concerning  the 
method  of  making  the  assessment  accord- 
ing to  benefits,  in  the  preliminary  assess- 
ment made  by  the  auditor  it  is  stated  that 
he  viewed  the  district  and  each  lot,  and 
advises  that  the.  property  in  the  district  is 
benefited  to  the  amount  of  the  cost  of  the 
improvement;  that  he  has  ascertained  what 
he  deems  to  be  the  special  and  peculiar 
benefit  derived  by  each  lot  by  reason  there* 
of;  that  he  apportions  the  cost  of  said  im- 
provement to  the  lots  in  accordance  with 
such  benefits  to  the  extent  of  their  re- 
spective and  proportionate  shares  of  the  full 
value  thereof,  setting  out  each  lot,  and  the 
assessment  so  found. .  The  city  council,  by 
ordinance  No.  20,989,  makes  the  same  state- 
ment as  to  the  manner  of  assessment,  and 
declares  the  assessment  accordingly.  There 
18  no  suggestion  that  the  manner  of  making 
this  assessment  is  erroneous,  but  only  as 
to  the  result  and  the  inclusion  of  the  cost 
of  the  alopes  of  the  fill,  which  we  deem 
without  merits  These  are  questions  of  law. 
The  purpose  of  the  plaintiffs  in  this  re- 
view proceeding  seems  to  be  to  require  the 
city  council  to  so  set  out  the  facts  in- 
volved in  its  reassessment,  its  reasons  there- 
for, and  its  methods  of  arriving  at  conclu- 
sions, in  order  that  they  may  try  out  the 
facts  in  the  court  on  review.  Section  401 
of  the  charter  is  intended  to  determine  the 
specific  amount  to  be  assessed  against  any 


writ  of  review  was  intended  to  determine 
from  the  record  whether  the  proceedings  are 
regular  and  the  method  adopted  the  proper 
one,  but  it  cannot  review  the  facts  or  de- 
termine the  result  of  a  reassessment.  The 
determination  by  the  council  of  the  amount 
the  property  was  specifically  and  peculiarly 
benefited  by  the  improvement  and  the  pro- 
portionate share  of  the  cost  to  be  charged 
to  each  lot,  in  the  absence  of  fraud  or  de- 
monstrable mistake  of  fact,  is  conclusive, 
except  as  a  right  of  appeal  may  be  given  by 
the  charter,  or  unless  it  has  proceeded  upon 
an  erroneous  principle  of  law.  Hughes  v. 
Portland,  supra,  63  Or.  385,  100  Pac.  942. 
The  amount  of  assessment  of  any  lot  is  left 
to  the  judgment  of  the  council,  and  when 
it  has  exercised  its  judgment  its  decision 
is  final,  except  as  above  mentioned.  The 
principal  objection  raised  by  them  is  that 
the  cost  of  the  improvement  charged  to 
their  properties  is  in  excess  of  the  benefits 
and  in  excess  of  their  proportionate  share 
thereof,  and  the  council  must  determine 
these  matters  as  issues  of  fact.  It  has  de- 
termined that  the  lots  mentioned  in  §  1 
of  ordinance  No.  20,989  are  especially  and 
peculiarly  benefited  by  the  improvement 
to  the  extent  of  their  respective  and  pro-, 
portionate  shares  thereof,  and  thus  com- 
plies with  §  400  of  the  charter  and  with  the 
order  of  the  circuit  court,  and  that  cannot 
be  reviewed  on  this  writ.  The  amount  of 
the  benefit  is  a  matter  of  opinio^,  and  the 
expression  of  that  opinion  in  figures  is  all 
that  is  contemplated  by  the  Hughes  Case, 
and  the  council  can  do  no  more.  The  fur- 
ther remedy  of  the  plaintiffs  is  under  §  401 
of  the  chfurter. 

We  think  the  plaintiffs  had  their  case 
fully  considered  at  the  hearing  by  the  origi- 
nal opinion.     The  petition  is  denied. 

,  Moore  and  Xlamsey,  JJ.,  concur. 

Burnett,   J.,  dissents. 
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GEORGE  BAUSBACH,  Appt., 

V. 

FRANK  G.  REIFF  et  al. 

(244  Pa.  559,  91  Atl.  224.) 

Oonspiracy   —   to   secure   discharge   of 
employee. 

1.  Workmen  cannot  lawfully  combine  to 
secure  the  discharge  of  a  fellow  workman 
by   notifying  the  empolyer  that  tiiey  will 


Note. —  For  forcing  discharge  of  fore- 
particular  property  by  appeal,  where  the  I  man  or  coemployee  as  justification  for 
fa^s  may  be  presented  to  the  jury.  The  I  strike,  see  note  to  De  Hinico  v.  Craig,  42 
L,.R.A.1916D.  60 
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quit  if  he  is  not  discharged,  merely  because 
he  makes  conditions  so  unpleasant  for  them 
that  they  do  not  care  to  work  with  him. 

Evidence  —  res  giestae  —  letter  of  recom- 
mendation. 

2.  A  letter  of  recommendation  given  a 
workman  discharged  at  the  request  of  fel- 
low workmen  on  the  day  of  his  discharge, 
stating  the  reasons  therefor,  is  admissible 
as  rea  geatw  in  an  action  for  damages  by 
such  employee  against  those  who  secured 
his  discharge. 

( Moschzisker,  J.,  dissents  from  headnote  2.) 

(March  30,  1914.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Court  of  Common  Pleas  for  Schuyl- 
kill County  in  defendants'  favor  in  an  ac- 
tion brought  to  recover  damages  alleged  to 
have  been  suffered  because  of  a  conspiracy 
by  defendants  to  have  plaintiff  discharged 
from  his  employment.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  William  Wilhelm  for  appellant. 

Mr.  Charles  A.  Snyder  for  appellees. 

Potter,  J.,  delivered  the  opinion  of  the 
court  : 

The  plaintiff  in  this  case  brought  this 
action  of  trespass  against  the  defendants  to 
recover  from  them  damages  which  he  claims 
to  have  suffered  by  reason  of  a  conspiracy 
entered  into  by  defendants  to  have  him  dis- 
charged from  his  employment  as  chief  engi- 
neer of  the  Rettig  Brewing  Company  of 
Pottsville,  Pennsylvania.  He  had  held  that 
position  for  more  than  five  years,  when,  on 
July  18,  1910,  a  committee  of  employees 
presented  to  the  manager  of  the  brewery  a 
paper  which  was  signed  by  all  the  defend- 
ants, which  was  ss  follows: 

Pottsville,  Pa.,  July  17,  1910. 
We,  the  undersigned,  do  hereby  declare 
that  we  refuse  to  work  after  twenty-four 
hours*  notice  to  the  employers  of  the  Ret- 
tig Brewing  Company  as  long  as  George 
Bausbach  is  employed  at  same  plant. 

Upon  the  trial,  plaintiff  offered  testimony 
showing  that  he  was  discharged  by  the 
brewing  company  in  consequence  of  the 
threats  contained  in  the  paper  and  repeated 
orally  by  the  committee,  and  that  the  rea- 
son the  defendants,  the  signers  of  the  paper, 

L.R.A.(N.S.)    1048,  and  see  also  Roddy  v. 
United  Mine  Workers,  post,  780. 

As  to  civil  liability  for  inducing  dis- 
charge of  employee,  see  notes  In  62  L.R.A. 
714;  6  L.R.A.(N.S.)  899;  19  .L.R.A.(N.S.) 
561;  27  L.R.A.(N.S.)  966;  and  48  L.R.A. 
(N.S.)  893;  and  see  also  Roddy  v.  United 
Mine  Workers,  post,  789. 
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demanded  his  discharge-  was  that  he  had 
a  short  time  before  reported  to  Uie  man- 
ager of  the  brewing  company  the  conduct 
of  a  night  watchman  whom  he  had  detected 
in  stealing  goods  from  the  brewery,  and 
who  was  discharged  in  consequence  of  the 
report  made  by  plaintiff.  The  defendants 
admitted  having  presented  the  paper  in 
question  to  the  management  of  the  brew- 
ery, but  contended  that  their  reason  for  so 
doing  was  not  the  action  of  plaintiff  in  re- 
porting the  theft,  but  because  of  a  general 
dislike  for  him. 

The  trial  resulted  in  a  verdict  for  defend- 
ants. Plaintiff  has  appealed,  and  his  coun- 
sel have  filed  twenty-one  assignments  of 
error,  ohiefiy  to  the  charge  of  the  court  be- 
low, and  to  its  answers  to  points,  and  to 
rulings  on  offers  of  evidence.  The  third  as- 
signment is  to  the  following  language  in  the 
charge  to  the  jury: 

"If  you  find,  of  course,  that  these  men 
were  justified  in  requesting  the  dismissal 
of  this  man,  Bausbach,  the  plaintiff,  on  ac- 
count of  his  making  it  so  unpleasant  for 
them  that  they  did  not  care  to  work  with 
him,  that  is  the  end  of  this  case;  your  ver- 
dict should  be  vh  favor  of  the  defendants." 

The  first,  second,  twelfth,  and  thirteenth 
assignments  are  to  language  used  in  the 
charge  and  in  answering  points  with  re- 
spect to  which  substantially  the  same  ques- 
tion is  raised,  and  that  is  whether  employees 
to  whom  a  fellow  workman  is  for  any  rea- 
son disagreeable  may  lawfully  combine  for 
the  purpose  of  procuring  his  discharge  by 
notifying  the  employer  that  they  will  re- 
fuse to  work  if  the  workman  to  whom  they 
object  is  retained. 

In  Erdman  v.  Mitchell,  207  Pa.  79,  €3 
L.R.A.  534,  99  Am.  St.  Rep.  783,  50  Atl. 
327,  331,  tills  court  said,  speaking  by  Mr. 
Justice  Dean  (p.  91 ) :  "A  conspiracy  is  the 
combination  of  two  or  more  persons  by  some 
concerted  action  to  accomplish  an  unlaw- 
ful purpose.  It  is  unlawful  to  deprive  a 
mechanic  or  workman  of  work  by  force, 
threats,  or  intimidation  of  any  kind;  a 
combination  of  two  or  more  to  do  the  same 
thing  by  the  same  means  is  a  conspiracy. 
That,  by  the  legislation  referred  to,  such 
conspiracy  is  no  longer  criminal,  does  not 
render  it  lawful.  At  common  law  the  courts 
held  that  such  combination  was  so  preju- 
dicial to  the  public  interests,  and  so  op- 
posed to  public  policy,  as  rendered  it  pun- 
ishable criminally;  but  the  legislature, 
which  generally  determines  what  is  and 
what  is  not  public  policy,  has  declared  that 
it  is  no  longer  a  crime  or  misdemeanor. 
But  this  is  as  far  as  it  has  gone:  it  is  as 
far  as  it  could  go  without  abolishing  the 
Declaration  of  Rights." 

And  Mr«  Justice  Dean  quotes  with   ap- 
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proyal  (p.  94)  from  1  Eddy  on  Combina- 
tionsy  416,  as  follows:  ''The  courts  recognize 
the  right  oi  workingmen  to  combine  to- 
gether for  the  purpose  of  bettering  their 
4x>ndition,  and  in  endeavoring  to  attain  their 
object  they  may  inflict  more  or  less  incon- 
venience and  damages  upon  the  employer; 
but  a  threat  to  strike  unless  their  wages 
are  advanced  is  something  very  different 
from  a  threat  to  strike  unless  workmen 
who  are  not  members  of  the  combination 
are  discharged.  In  either  ease  the  incon- 
venience and  damage  inflicted  upon  the  em- 
ployer is  the  same;  but  in  the  one  ease 
the  means  used  are  to'  obtain  a '  legitimate 
purpose,  namely,  the  advancement  of  their 
own  wages,  and  the  injury  inflicted  is  no 
more  than  is  lawfully  incidental  to  the  en- 
joyment of  their  own  legal  rights.  In  the 
other  case  the  object  sought  is  the  injury 
of' a  third  party." 

In  Pickett  v.  Walsh,  102  Mass.  572,  6 
L.R.A.(N.S.)  1067,  116  Am.  St.  Rep.  272, 
78  N.  £.  753,  7  Ann.  Gas.  638,  Loring,  J., 
said  (p.  582) :  "A  single  individual  may 
well  be  left  to  take  his  chances  in  a  strug- 
gle with  another  individual.  But  in  a 
struggle  with  a  number  of  persons  combined 
togeUier  to  flght  an  individual,  the  indi- 
viduaFs  chance  is  small,  if  it  exists  at  all. 
It  is  plain  that  a  strike  by  a  combination 
of  persons  has  a  power  of  coercion  which 
an  individual  does  not  have.  The  result  of 
this  greater  power  of  coercion  on  the  part 
of  a  combination  of  individuals  is  that  what 
is  lawful  for  an  individual  is  not  the  test 
of  what  is  lawful  for  a  combination  of  indi- 
viduals; or,  to  state  it  in  another  way, 
there  are  things  which  it  is  lawful  for  an 
individual  to  do  which  it  is  not  lawful  for 
a  combination  of  individuals  to  do.  .  .  . 
We  have  no  doubt  that  it  is  within  the  legal 
rights  of  a  single  person  to  refuse  to  work 
with  another  for  the  reason  that  the  other 
person  is  distasteful  to  him,  or  for  any 
other  reason,  however  arbitrary.  But 
.  .  .  what  is  lawful  for  an  individual  is 
not  necessarily  lawful  for  a  combination 
of  individuals." 

In  De  Minico  v.  Oraig^  207  Mass.  593,  42 
L.R.A.(N.S.)  1048,  94  K.  £.  317,  it  is  said 
in  the  syllabus  (p.  594) :  ''A  labor  strike 
to  get  rid  of  a  foreman  because  some  of 
the  workmen  under  him  have  a  dislike  for 
him  is  not  a  strike  for  a  legal  purpose." 

Loring,  J.,  said  (p.  599) :  "The  plaintiff 
had  a  right  to  work,  and  that  right  of  his 
could  not  be  taken  away  from  him  or  in- 
terfered with  by  the  d^endants,  unless  it 
came  into  oonflicl  with  an  equal  or  superior 
right  of  theirs.  The  defendants'  right  to 
better  their  condition  is  such  an  equal  right. 
But  to  humor  their  personal  objections, 
their  likes  and  dislikes,  or  to  escape  from 
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what  4s  distasteful'  to  some  of  them,  is  not 
in  our  opinion  a  superior  or  an  equal  right. 
.  .  .  One  who  betters  his  condition  only 
by  escaping  from  what  he  merely  dislikes, 
and  by  securing  what  he  likes,  does  not 
better  his  condition  within  the  meaning  of 
those  words  in  the  rule  that  employees  can 
strike  to  better  their  condition." 

In  the  light  of  these  authorities,  which 
point  out  a  sound  distinction  between  what 
a  single  individual  may  lawfully  do  and 
that  which  a  combination  of  individuals 
may  do,  the  instructions  of  the  trial  judge 
which  are  the  subject  of  the  first  three  as- 
signments of  error  were  inadequate  and 
erroneous.  The  united  action  of  the  defend- 
ants was  put  upon  the  same  basis  as  that 
of  any  single  one  of  them;  the  trial  judge 
using  by  way  of  illustration  a  supposed  act 
by  Reiff,  the  first  defendant  named.  It 
does  not  appear  that  the  jury  were  in- 
structed that  an  act  which  might  be  lawful 
if  done  by  one  person  might  become  unlaw- 
ful if  a  number  of  persons  combined  to 
do  it.  The  only  fair  interpretation  which 
could  be  placed  upon  the  instructions  given 
was  that,  "if  Frank  G.  Reiff,  or  any  other 
one  of  these  defendants,"  had  the  right  to 
threaten  to  stop  work  if  plaintiff  was  not 
discharged,  the  entire  twenty-eight  men  who 
signed  the  paper  might  lawfully  combine  to 
do  the  same  thing.  This  was  not  a  sound 
statement  of  the  law.  Again,  it  appears 
that  the  jury  were  instructed  that,  if  plain- 
tiff "worked  on  the  nerves"  of  his  coem* 
ployees,  if  he  made  himself  "objectionable, 
"obnoxious,"  "unpleasant,"  or  "distasteful 
to  them,  they  had  the  right  to  unite  to  pro- 
cure his  discharge  by  threatening  to  strike. 
This  was  going  too  far.  The  jury  might 
very  well  have  been  instructed  that^  if  plain- 
tiff's habits,  or  his  character,  or  his  conduct 
while  at  work  towards  his  fellow  work- 
men, was  sueh  as  to  render  him  an  unfit 
associate  for  ordinary  workmen  of  good 
character,  it  would  have  been  sufficient  rea- 
son for  interference  by  his  fellow  workmen 
with  his  employment.  They  had  the  right 
to  combine  to  advance  their  own  interests 
in  any  proper  way,  but  not  for  the  purpose 
merely  of  inflicting  injury  upon  anotii^.  It 
appears  from  the  evidence  that  some  of 
the  defendants  had  disagreements  witii 
plaintiff,  and  gave  some  reasons  for  dis- 
liking him.  But  none  of  them  testified 
that  these  difficulties  caused  them  to  sign 
the  paper.  Eighteen  of  the  defendants  gave 
no  testimony  whatever,  and  there  was  noth- 
ing to  show  that  plaintiff  had  in  any  way 
made  himself  obnoxious  or  distasteful  to 
them,  nor  was  there  anything  in  the  evi- 
dence to  show  that  they  signed  the  paper 
for  any  other  reason  than  that  alleged  by, 
plaintiff,  which  was  that  he  had  reported* 
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to  the  company  a  tfaeft  by  the  night  watch- 
man. The  first,  second,  third,  twelfth,  and 
thirteenth  assignments  are  sustained. 

In  the  sixteenth  assignment  it  is  alleged 
that  the  trial  judge  erred  in  striking  out 
of  the  testimony  a  paper  which  had  been 
previously  oflfered  in  evidence  by  plaintiff, 
and  had  been  admitted  by  the  court.  W. 
B.  Shugars  testified  that  on  July  18,  1910, 
the  committee  handed  him  the  written  noti- 
fication from  the  defendants,  which  was 
dated  the  previous  day.  That  night  another 
man  was  put  to  work  by  the  brewery  in 
the  place  of  plaintiff.  The  plaintiff  had  al- 
ready testified  that  Shugars  had  said  to  him 
that  it  would  be  best  to  let  him  go  for  the 
benefit  of  both  sides,  and  had  added :  "I  will 
give  you  a  reqommendation  for  the  time 
you  worked  here  and  tell  you  why  we  had 
to  leave  you  go." 

Shugars  gave  plaintiff  the  recommenda- 
tion the  same  day,  and  when  he  was  on 
the  stand  identified  the  letter  of  recommen- 
dation given  to  plaintiff,  and  signed  by  him. 
This  letter  of  recommendation  stated  in  sub- 
stance that  he  had  been  discharged  through 
no  fault  of  his  own,  but  at  the  demand  of 
employees,  because  he  had  reported  the  dis- 
honesty of  one  of  them.  The  trial  judge 
admitted  the  letter  in  evidence,  and  it  was 
read  to  the  jury;  but  on  the  following  day 
the  trial  judge,  having  decided  that  the 
letter  was  inadmissible,  directed  that  it  be 
stricken  from  the  testimony,  and  instructed 
the  jury  to  disregard  its  contents.  Counsel 
for  appellant  contends  that  the  letter  was 
admissible  as  a  part  of  the  res  gest€B. 

In  1  Elliott  on  Evidence,  §  537,  it  is  said: 
^'Declarations  which  accompany  or  are  a 
part  of  Uie  fact  or  transaction  in  contro- 
versy, and  tend  to  illustrate  or  explain  it, 
such  transaction  itself  being  admissible,  are 
also  admissible  as  being  so  connected  as  to 
be  a  part  of  such  fact  or  transaction.'* 

In  Shannon  v.  Castner,  21  Pa.  Super.  Ct. 
2t4,  Rice,  P.  J.,  said  (321) :  "Where  declar- 
ations or  acts  accompany  the  fact  in  contro- 
versy and  tend  to  illustrate  or  explain  it, 
they  are  treated,  not  as  hearsay,  but  as 
original  evidence,  in  other  words,  as  part 
of  the  re8  pestwJ* 

In  Coll  V.  Easton  Transit  Co.  180  Pa.  618, 
37  Atl.  89,  90,  2  Am.  Neg.  Rep.  62,  the  pres- 
ent chief  justice  quotes  from  Wharton  on 
Evidence,  2d  ed.  §  259,  as  follows  (p.  626)  : 
"The  res  gestcB  may  therefore  be  defined  as 
those  circumstances  which  are  the  unde- 
signed incidents  of  a  particular  litigated  act, 
and  which  are  admissible  when  illustrative 
of  such  act.  These  incidents  may  be  sepa- 
rated from  the  act  by  a  lapse  of  time  more 
or  less  appreciable.  They  may  consist  of 
speeches  of  any  one  concerned,  whether  par- 
ticipant or  bystander.  They  may  comprise 
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things  left  undone  as  well  as  things  done. 
Their  sole  distinguishing  feature  is  that 
they  should  be  necessary  incidents  of  the 
litigated  act;  necessary  in  this  sense,  that 
they  are  part  of  the  immediate  preparations 
for  or  emanations  of  such  act,  and  are  not 
promoted  by  the  calculated  policy  of  the  ac- 
tors." 

In  Shadowski  v.  Pittsburg  R.  Co.  226  Pa. 
637,  29  L.R.A.(N.8.)  302,  75  Ati.  730,  our 
Brother  Elkin  said  (p.  539):  ""Under  the 
doctrine  of  res  gestas,  those  circumstances 
which  are  the  undesigned  incidents  of  the 
occurrence  upon  which  the  suit  is  based 
may  be  proven  when  illustrative  of  the  Act 
about  which  complaint  is  made.  It  is  true, 
also,  that  these  incidents  may  be  separated 
from  the  act  by  a  lapse  of  the  time  more  or 
less  appreciable;  but  they  must  grow  out 
of  and  be  in  a  legal  sense  immediately  c<»i- 
nected  with  the  litigated  act.  "Hiey  may 
consist  of  remarks  made  at  the  time  by  an 
actor,  participant,  and  perhaps  under  ex- 
ceptional circumstances  by  a  bystander,  if 
the  party  mr.king  the  remark  has  to  do 
with  or  is  concerned  about  the  occurrence. 
It  is  imperatively  required,  however,  that 
they  should  be  the  necessary  incidents  of 
the  litigated  act  in  order  to  make  such  re- 
marks admissible  as  testimony." 

Under  the  rule  as  stated  and  illustrated 
in  these  cases,  we  think  the  letter  of  recom- 
mendation was  admissible  in  evidence,  at 
least  for  the  purpose  of  showing  the  fact 
of  plaintiff's  discharge,  and  showing  that 
the  only  reason  for  it,  as  stated  by  his  em- 
ployer, was  the  demand  and  the  threat  made 
by  defendants.  The  letter  was  given  to 
plaintiff  upoh  the  same  day  of  bis  dis- 
charge, and  was  a  part  of  the  transaction 
tending  to  illustrate  and  explain  it.  The 
discharge  and  the  giving  <^  the  letter  were 
practically  parts  of  the  same  event.  In  so 
far  as  the  plaintiff  was  concerned,  the  letter 
was  an  undesigned  incident,  showing  the 
cause  of  his  discharffe,  given  to  him  by  his 
employer  in  explanation  of  an  unjustified 
action  which  was  forced  upon  the  employer. 
We  think,  therefore,  that  the  trial  judge 
erred  in  striking  oiit"ttie  letter,  and  in  in- 
structing the  jury  to  disregard  it.  If  the 
letter  contained  certain  statements  which 
were  deemed  to  be  irrelevant,  the  trial  judge 
could  have  refused  to  admit  such  parts  of 
the  letter,  or  could  have  instructed  the 
jury  to  disregard  them;  but,  instead  of 
doing  this,  he  struck  out  the  entire  letter. 
If  it  had  appeared  from  the  testimony  that 
Shugars  had  said  to  plaintiff:  "We  are  ob- 
liged to  discharge  you  because  these  twenty- 
eight  men  have  threatened  to  strike  if  we 
continue  to  employ  you,  and  we  have  no 
other  reason  than  this  for  discharging  yon/' 
— it  would  hardly  be  contended  that  evi- 
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dence  of  Buch  a  statement  was  not  proper- 
ly admissible  as  part  of  the  res  geaUB, 
What  difference  does  it  make  that  Shugars 
made  substantially  this  statement  in  writ^ 
ing,  and  handed  it  to  plaintiff?  The  six- 
teenth assignment  is  sustained. 

We  do  not  deem  it  necessary  to  consider 
in  detail  the  remaining  assignments  of 
error.  For  the  reasons  which  we  have  in- 
dicated, the  judgment  is  reversed,  with  a 
venire  facias  de  novo. 

Moscltzlsker,  J.,  dissents  fr<Mn  so  much 
of  the  above  opinion  as  deals  with  the  sub* 
ject  of  rea  gestce,  under  the  sixteenth  as- 
signment of  error. 


OKIiAHOMA  StrPREME  COURT. 

J.  H.  RODDY,  PW.  in  Err., 

▼. 

UNITED  MINE  WORKERS  OF  AMERICA 

et  al. 

(41  Okla.  621,  139  Pac.  126.) 

Master  and  servant  —  compelling  dis- 
cbarge of  servant  —  liability. 

1.  Employees  of  a  coal  company,  who  are 
members  of  a  labor  union,  have  the  right, 
when  involved  in  a  trade  dispute  between 
themselves  and  their  employer,  and  grow- 
ing out  of  this  relation,  to  protest  to  their 
employer  against  the  employment,  or  reten- 
tion in  his  employment,  of  a  nonunion  em- 
ployee, and  to  accompany  such  protest  with 
the  statement  that  if  such  nonunion  man  is 
employed  or  retained,  the  union  employees 
will  strike, — ^that  is,  that  such  employees 
will  simultaneously  cease  to  work  for  such 
employer, — and  if  such  protest  is  not  heed- 
ed, the  union  men  have  the  lawful  right  to 
strike;  and  if  it  is  heeded,  the  nonunion 
man  who  is  discharged  has  no  cause  of  ac- 
tion against  either  the  union  as  an  organi- 
zation, or  the  members  thereof  as  individ- 
uals. 

Pleading  —  sufflclency  of  facts  —  dis- 
charge of  employee. 

2.  A  petition  based  on  the  charge  that 
the  plaintiff,  a  nonmember  of  a  labor  union, 
was  discharged  from  his  employment  be- 
cause of  the  demands  therefor  made  by  the 
authorized  agents  and  committees  of  a  labor 
organization,  who  informed  the  common 
employer  that  if  such  nonimion  man  was 
not  discharged,  that  the  union  men  would 
strike,  does  not  state  a  cause  of  action  for 

Headnotes  by  Breweb,  C. 

Note.  —  As  to  whether  the  purpose  of 
forcing  the  discharge  of  a  coemployee  is  a 
justification  for  a  strike;  and  as  to  civil 
liability  for  inducing  the  discharge  of  an 
employee,  see  note  to  Bausbach  v.  RcifT, 
ante,  785. 
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damages  against  either  the  labor  organiza- 
tion or  the  individual  members  thereof; 
and  a  demurrer  to  such  petition  was  prop- 
erly sustained. 

Same  -*  right  to  quit  work. 

3.  Any  man,  in  the  absence  of  a  contract 
to  work  a  definite  time,  has  a  right  to  quit 
whenever  he  chooses,  for  any  reason  satis- 
factory to  him,  or  without  any  reason.  If 
his  wages  are  not  satisfactory,  his  hours  too 
long,  his  work  too  hard,  his  employer  or  his 
employment  uncongenial,  or  his  colaborcrs 
objectionable,  his  right  to  quit  is  absolute. 
What  an  individual  may  do,  a  member  of 
his  colaborers  may  join  him  in  doing,  pro- 
vided the  thing  to  be  done  is  lawfuL 

(January  19,  1914.) 

ERROR  to  the  District  Court  for  Coal 
County  to  review  a  judgment  austaio- 
ing  a  demurrer  to  a  petition  filed  to 
recover  damages  for  alleged  wilfully,  mali- 
ciously and  unlawfully  securing  the  dis- 
charge of  plaintiff  from  his  employment. 
Affirmed. 

The  facts  are  stated  in  Commissioner's 
opinion. 

-  Mr.  Charles  T.  Gibson,  for  plaintiff  in 
error: 

Plaintiff  has  a  right  of  action  against  the 
defendants  jointly  and  severally. 

Wilson  V.  Hey,  232  111.  389,  16  L.R.A. 
(N.S.)  85,  122  Am.  St.  Rep.  119,  83  N.  £. 
928,  13  Ann.  Cas.  82;  Purington  y.  Hinch- 
liff,  219  111.  Id9,  2  L.ILA.(N.S.)  824,  109 
Am.  St.  Rep.  322,  7©  N.  B.  47;  Berry  v. 
Donovan,  188  Mass.  353,  6  L.R.A.(N.S.) 
899,  108  Am.  St.  Rep.  499,  74  N.  £.  603,  3 
Ann.  Cas.  738;  Lucke  r.  Clothing  Cutters' 
&  T.  Assembly,  77  Md.  396,  19  L.ILA.  408, 
39  Am.  Bt.  Rep.  421,  26  Atl.  505;  Curran 
V.  Galen,  152  N.  Y.  33,  87  L.RA.  802,  57 
Am.  St.  Rep.  496,  46  N.  E.  297;  8  Cyc.  656; 
Martens  v.  Reilly,  109  Wis.  464,  84  N.  W. 
840;  Standard  Oil  Co.  v.  Doyle,  118  Ky.  662, 
111  Am.  St.  Rep.  331,  82  S.  W.  271;  Cooley, 
Torts,  p.  142;  1  Sutherland,  Damages,  § 
140;  Cooke,  Labor  Monopolies  A  Labor 
Unions,  2d  ed.  §  72,  p.  153. 

Messrs.  W.  N.  Redwine  and  €.  M. 
Threadgill  for  defendants  in  error. 

Brewer,  C,  filed  the  following  opinion: 

The  court  sustained  a  demurrer  to  the 
petition,  which  is  lengthy,  but  which  we 
think  is  fairly  summarized  as  follows: 

The  plaintiff  alleges: 

That  the  defendant  United  Mine  Workers 
of  America  is  a  voluntary  association  com- 
posed of  men  engaged  in  coal  mining  in  the 
United  States,  Mexico,  and  Canada.  That 
defendant  United  Mine  Workers  of  Amer- 
ica, District  No.  21,  is  a  part  and  subdivi- 
sion of  the  United  Mine  Workers  of  Amer- 
ica.   That  defendant  Local  Union  No.  1811. 
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is  also  a  local  subdivision  of  the  aasocia- 
tion.  That  the  500  or  600  individuals  sued 
are  members  of  the  general  and  district 
organizations,  through  their  membership  in 
said  local  union.  That  all  of  the  defendants 
are  bound  together  in  one  organized  body 
"for  the  purpose  and  with  the  object  of 
uniting  all  employees  who  produce  or  han- 
dle coal  or  coke  in  or  around  mines,  into 
one  body,  and  to  ameliorate  their  conditions 
by  conciliation,  arbitration,  or  strike.*' 

That  the  local  union  secures  members  for 
the  organization;  transacts  business  of  a 
local  nature  relating  to  the  organization 
and  its  departments;  elects  local  officers 
and  representatives  to  the  National  Or- 
ganization; elects  or  appoints  agents,  rep- 
resentatives, and  committees,  and  vests 
them  with  power  and  authority  to  repre- 
sent the  local  union  in  its  dealings  with 
the  mine  operators,  etc. 

That  all  the  individual  defendants  were 
members  of  the  union  and  were  in  the  em- 
ploy of  the  Western  Coal  &  Mining  Com- 
pany, and  that  as  such  members  of  such 
organization  defendants  declared  who  should 
be  employed  by  such  coal  company.  That 
there  was  a  parol  agreement  between  the 
coal  company  and  the  defendants  in  their 
organized  capacity  that  no  one  objectionable 
to  organized  labor  would  be  employed  in 
its  coal  mines. 

That  on  the  1st  of  May,  1909,  and  for  a 
long  time  prior  thereto,  plaintiff  had  been 
in  the  employ  of  the  coal  company  as  an 
entry  man,  and  waa  receiving  $125  per 
month  for  his  work.  That  his  relations 
with  the  coal  company  were  amicable,  and 
its  agents  had  informed  him  that  he  would 
be  retained  in  its  employment  so  long  as 
his  work  was  satisfactory. 

(3)  That  the  defendants  conspired  "wil- 
fully,  knowingly,  maliciously,  and  unlaw- 
fully" to  procure  plaintiff's  discharge,  to 
destroy  his  reputation  and  credit,  and  to 
harass  and  annoy  him,  to  prevent  his  secur- 
ing employment,  and  to  publish  him  as  a 
nonunion  man,  etc. 

(4)  The  fourth  paragraph  is  lengthy,  and 
complains  of  the  union  "blacklisting  the  de- 
fendant on  the  books  of  the  union"  as  a 
nonunion  man,  etc.  (It  is  not  clear  what 
this  paragraph  intends  to  charge,  unless  it 
be  relative  to  some  trial  or  expulsion  of 
plaintiff  from  the  union;  at  any  rate  the 
language  is  so  indefinite  that  it  is  unimpor- 
tant in  this  summary.) 

The  petition  then  sets  out  the  specific 
things  the  defendants  are  charged  with  do- 
ing at  great  length,  and  we  think  with 
much  superfluity  of  words,  and  which,  sum- 
marized, alleges  that  about  May  1,  1909, 
a  committee  of  the  local  union  (naming  the 
individuals)  called  on  the  mine  foreman, 
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William  Veatch,  and  informed  him  ''that 
the  plaintiff,  J.  H.  Roddy,  was  a  nonunion 
man,  and  a  man  objectionable  to  the  United 
Mine  Workers  of  America  and  the  member- 
ship thereof,  defendants  herein,  had  been 
so  recorded  on  the  books  of  the  defendants 
herein;  that  he,  the  said  J.  H.  Roddy,  plain- 
tiff, was  a  man  unfit  to  work  with  union 
men,  and  that  they,  etc.,  demanded  .  .  . 
that  said  William  Veatch  .  •  •  dis- 
charge the  plaintiff,  etc. 

It  is  then  charged  that  this  committee 
made  the  same  statements  and  demands  of 
John  S.  Cameron,  the  mine  superintendent. 
It  is  then  charged  that  James  Mullen,  a 
representative  of  the  United  Mine  Workers 
of  America,  and  Mose  (Revenger,  a  repre- 
sentative of  district  No.  21,  of  the  organi- 
zation, appeared  before  John  S.  Cameron, 
superintendent,  and  made  the  same  state- 
ments and  demands  made  by  the  local 
committee  as  above  stated,  with  the  addi- 
tional statement  that  if  plaintiff  was  re- 
tained in  the  employ  of  the  company  that 
the  defendants  would  strike  and  quit  their 
employment  with  it. 

The  petition  then  charges  that  plaintiff 
was  discharged  by  the  coal  company  on  ac- 
count of  the  actions  of  the  defendants, 
saying  that  they  would  strike,  and  because 
of  the  agreement  between  the  company  and 
the  union  that  no  nonunion  man  would  be 
retained  in  its  employment,  and  that  he 
would  not  have  been  discharged  but  for 
the  actions  of  the  defendants  as  alleged. 

The  petition  then  proceeds  with  several 
pages  of  matter  dealing  with  the  results  to 
him  of  his  discharge  from  his  employment, 
and  the  recordation  of  the  fact  that  he  was 
a  nonunion  man,  and  the  various  ways  in 
which  he  has  suffered  and  been  injured 
thereby,  and  of  the  various  elements  enter- 
ing into  his  claim  of  an  aggregate  of  $100,- 
000  damages  from  the  defendants,  but  we 
think  the  gravamen  of  the  charge  claimed 
to  be  actionable  has  been  made  to  fully 
appear  in  the  above  synopsis  of  the  peti- 
tion. 

When  the  petition  in  this  case  is  studied 
and  analyzed,  it  clearly  appears  that  the 
thing  complained  of — the  acts  forming  the 
sole  basis  upon  which  the  suit  is  founded, 
and  for  which  relief  in  the  way  of  damages 
is  sought — is  that  these  union  men  pro- 
tested to  their  employer,  the  coal  company, 
against  plaintiff's  retention  as  a  workman 
at  the  mine,  and  followed  this  with  the 
statement  that  if  he  was  so  retained  the 
union  men  would  quit  work;  the  reason 
given  being  that  plaintiff  was  a  nonunion 
man.  If  this  action  was  lawful,  it  follows 
that  damages  cannot  be  predicated  upon  it. 
So  our  inquiry  is  ended  when  we  determine 
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whether  the  defendants,  in  what  they  did, 
were  within  their  legal  rights. 

Since  many  individual  laborers  in  the  va- 
rious trades  have  brought  themselves  to- 
gether into  large  and  well -organized  bodies, 
with  the  power,  necessarily,  and  we  think 
rightly,  of  affecting  wages,  hours  of  em- 
ployment, and  other  physical,  as  well  as 
moral,  conditions  in  all  the  wide  fields  of 
industry,  the  rights  and  duties  of  such  or- 
ganizations and  the  members  thereof,  with 
regard  to  their  employers,  as  well  as  to 
society  as  a  whole,  has  been  a  fruitful  field 
of  litigation,  and  practically  every  court  In 
this  country  has  had  occasion  to  consider 
some  of  the  many  phases  of  the  question. 
This  has  brought  about  much  conflict  of 
opinion,'  but,  as  we  view  it,  our  duty  is 
best  performed  by  confining  our  remarks 
here  closely  to  the  sole  question  involved; 
for,  as  we  perceive  it,  while  the  tangled 
web  of  judicial  opinion  affords  opportunity 
for  a  delightful  excursion  far  afield,  yet, 
one  who  essays  to  ramble  there  must  be 
a  very  wise  man  if  he  does  not  say  con- 
cerning it  either  too  much  or  too  little. 

We  take  it  as  fundamental  that  any  man, 
in  the  absence  of  a  contract  to  work  a 
definite  time,  has  a  right  to  quit  whenever 
he  chooses,  for  any  reason  satisfactory  to 
him,  or  without  any  reason.  If  his  wages 
are  not  satisfactory,  his  hours  too  long, 
bis  work  too  hard,  his  employer  or  his  em- 
ployment uncongenial,  or  his  colaborers 
objectionable,  his  right  to  quit  is  absolute. 
We  think  under  the  better  authority  that 
what  an  individual  may  do,  a  number  of 
his  colaborers  may  join  him  in  doing,  pro- 
vided the  thing  to  be  done  is  lawful.  We 
quote  the  words  of  Chief  Justice  Alton  B. 
Parker  in  National  Protective  Asso.  v.  Cum* 
ming,  170  N.  Y.  320,  58  L.R.A.  135,  88  Am. 
St.  Rep.  648,  63  N.  E.  369:  "It  is  not  the 
duty  of  one  man  to  work  for  another  unless 
he  has  agreed  to,  and  if  he  has  so  agreed, 
but  for  no  fixed  period,  either  may  end  the 
contract  whenever  he  chooses.  The  one 
may  work,  or  refuse  to  work,  at  will,  and 
the  other  may  hire  or  discharge  at  will. 
The  terms  of  employment  are  subject  to 
mutual  agreement,  without  let  or  hindrance 
from  anyone.  If  the  terms  do  not  suit,  or 
the  employer  does  not  please,  the  right  to 
quit  is  absolute,  and  no  one  may  demand  a 
reason  therefor.  Whatever  one  man  may 
do  alone,  he  may  do  in  combination  with 
others,  provided  they  have  no  unlawful  ob- 
ject in  view.  Mere  numbers  do  not  ordi- 
narily affect  the  quality  of  the  act.  Work- 
ingmen  have  the  right  to  organize  for  the 
purpose  of  securing  higher  wages,  shorter 
hours  of  labor,  or  improving  their  rela- 
tions with  their  employers.  They  have  the 
right  to  strike,  that  is,  to  cease  working  in 
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a  body  by  prearrangement  until  a  grievance 
is  redressed,  provided  the  object  is  not  to 
gratify  malice  or  inflict  injury  upon  others, 
but  to  secure  better  terms  of  employment 
for  themselves.  A  peaceable  and  orderly 
strike,  not  to  harm  others,  but  to  improve 
their  own  condition,  is  not  in  violation  of 
law."  The  opinion  proceeds  with  a  lengthy 
and  interesting  discussion  of  the  law,  from 
which  the  court  deduces  the  following  syl- 
labus: ''A  labor  union  may  refuse  to  per- 
mit its  members  to  work  with  fellow  servants 
who  are  members  of  a  rival  organiza- 
tion, may  notify  the  employer  to  that  effect, 
and  that  a  strike  will  be  ordered  unless  such 
servants  are  discharged,  where  its  action  is 
based  upon  a  proper  motive,  such  as  a  pur- 
pose to  secure  only  the  employment  of 
efiicient  and  approved  workmen,  or  to  se- 
cure an  exclusive  preference  of  employment 
to  its  members  on  their  own  terms  and  con- 
ditions, provided  that  no  force  is  employed 
and  no  unlawful  act  is  committed.  If,  un- 
der such  circumstances,  the  employees  ob- 
jected to  are  discharged,  neither  they  nor 
the  organization  of  which  they  are  members 
have  a  right  of  action  against  the  union 
or  its  members." 

In  Clemmitt  v.  Watson,  14  Ind.  App.  38, 
42  N.  E.  367,  it  is  said:  ''So  far  as  ap- 
pears by  these  instructions,  none  of  the  ap- 
pellants were  under  any  continuing  con- 
tract to  labor  for  their  employer.  Each  one 
could  have  quit  without  incurring  any  civil 
liability  to  him.  What  each  one  could 
rightfully  do,  certainly  all  eould  do  if  they 
so  desired,  especially  when  their  concerted 
action  was  taken  peaceably,  without  any 
threats,  violence,  or  attempt  at  intimida- 
tion." 

And  in  Raycroft  v.  Tayntor,  68  Vt.  219, 
64  Am.  St.  Rep.  882,  35  Atl.  53,  33  L.RA. 
225,  it  is  said:  '*One  who  procures  the  dis- 
charge of  an  employee  not  engaged  for  any 
definite  time,  by  threatening  to  terminate 
a  contract  between  himself  and  the  em- 
ployer, which  he  had  a  right  to  terminate 
at  any  time,  is  not  subject  to  an  action  by 
the  employee  for  damages,  whatever  may 
have  been  his  motive  in  procuring  the  dis- 
charge." 

In  Cooke's  Trade  &  Labor  Combinations 
the  question  of  the  right  to  strike  is  dis- 
cussed by  the  author  at  page  31,  §  8,  aeT 
follows:  "The  right  of  a  single  individual, 
apart  from  contractual  relations,  to  quit 
his  employment,  that  is  to  discontinue 
working  for  a  particular  employer,  seems 
never  to  have  been  seriously  questioned. 
The  idea  has  been  advanced  that  the  nature 
of  the  employment  may  create  an  implied 
agreement  not  to  quit,  at  least,  without 
reasonable  notice,  but  this  exception  to  the 
general   doctrine  remains   to  become  gen-; 
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erally  established.  It  has  been  seriously 
questioned  whether  this  right  to  quit  one's 
employment  equally  exists  in  a  case  of  a 
combination  to  so  quit  employment  or  dis- 
continue working.  In  other  words,  the  ques- 
tion is  whether  strikes  are  legal,  for  we 
define  a  strike  as  a  simultaneous  quitting 
of  employment  by  a  number  of  employees 
in  pursuance  of  agreement.  Apart  from 
the  lurking  idea,  already  considered,  that  an 
act  entirely  lawful  if  done  by  a  single  indi- 
vidual may  be  unlawful  by  reason  of  being 
done  in  pursuance  of  a  combination  of 
individuals  to  do  the  same  act,  it  is  diffi- 
cult, on  principle,  to  discovier  any  illegality 
in  a  strike,  as  we  have  just  defined  it,  and 
this  is  the  view  that  has  been  generally 
adopted  in  this  country."  And  the  author, 
after  discussing  the  doctrine  of  the  Eng- 
lish courts  relative  to  combinations  among 
workmen,  and  after  eliminating  the  ques- 
tion of  physical  violence  and  unlawful 
methods  which  sometimes  accompany 
strikes,  sums  up  by  saying  on  page  36: 
'Applying,  however,  what  has  already  been 
said,  we  say  here  that  (apart  from  the 
existence  of  contractual  liability)  the  exist- 
ence of  the  relation  of  employee  justifies, 
as  a  natural  incident  or  outgrowth  of  such 
relation,  the  quitting  of  employment, 
whether  singly  or  in  a  combination,  and 
whether  or  not  with  the  intent  to  injure 
the  employer  (or  any  other  person)."  J.  F. 
Parkinson  Co.  v.  Building  Trade  Council, 
154  Cal.  681,  21  L.RA.(N.S.)  650,  98  Pac. 
1027,  16  Ann.  Cas.  1166;  Lindsay  &  Co.  v. 
Montana  Federaton  of  Labor,  37  Mont.  264, 
18  L.RA.(N.S.)  707,  127  Am.  St.  Rep.  722, 
96  Pac.  127;  24  Cyc.  821,  and  note  41  of 
authorities;  Meier  v.  Speer,  96  Ark.  618, 
32  L.RA.(N.S.)  792,  132  S.  W.  988;  Pierce 
V.  Stablemen's  Union  Local  No.  8,760,  156 
Cal.  70,  103  Pac.  324. 

The  case  of  Pickett  v.  Walsh,  192  Mass. 
672,  6  L.RA.(N^.)  1067,  116  Am.  St.  Rep. 
272,  78  N.  E.  763,  7  Ann.  Cas.  638,  con- 
siders when  a  strike  will  be  illegal,  and  an 
extended  discussion  of  the  question  will  be 
found  both  in  the  opinion  and  in  the  note 
collecting  the  authorities. 
.  A  petition  based  on  the  charge  that  the 
plaintiff,  a  nonmember  of  a  labor  union, 
was  discharged  from  his  employment  be- 
cause of  the  demands  therefor  made  by  the 
authorized  agents  and  committees  of  a  labor 
organization,  who  informed  the  common 
employer  that  if  such  nonunion  man  was 
not  discharged,  the  union  men  would  strike, 
does  not  state  a  cause  of  action  for  dam- 
ages against  either  the  labor  organization 
or  the  individual  n^embers  thereof,  and  a 
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demurrer  to  such  petition  was  properly  sua- 
tained. 
The  cause  should  be  affirmed. 

Per  Curiam: 

Adopted  in  whole. 

Rehearing  denied  March  10,  1914. 


WEST   VIRGINIA   SUPREME   COURT 
OF  APPEAIiS, 

A,  MORRISEY  et  al.,  Appts., 

V. 

C.  L.  WILLIAMS,  Receiver. 


C.  L.  WILLIAMS,  Receiver, 

V. 

FIDELITY    BANKING    A    TRUST    COM- 
PANY et  al. 

(—  W.  Va.  — ,  82  S.  E.  609.) 

Corporation  —  rescission  of  stpcli:  sub- 
scription. 

1.  The  general  rule  that  a  subscription 
or  purchase  of  the  stock  of  a  corporation 
will  not  be  rescinded  even  for  fraud,  when 
no  action  to  that  end  is  taken  until  after 
the  declared  insolvency,  of  the  corporation 
by  a  receivership,  is  not  without  qualifica- 
tion. If  proper  equities  of  creditors  will 
not  be  affected,  the  rule  should  not  apply. 
And  particularly  where  no  debts  of  the  cor- 
poration have  accrued  subsequent  to  the 
subscription  or  purchase,  rescission  may  be 
had. 

Same  —  bank  —  insolvency  —  laches. 

2.  A  fraudulent  sale  by  an  insolvent  bank 
of  shares  of  its  capital  stock  may  be  re- 
scinded by  the  purchaser,  though  action  in 
that  behalf  is  not  taken  until  after  a  re- 
ceiver  for  the  bank  has  been  appointed, 
where  no  great  lenffth  of  time  elapsed  be- 
tween the  sale  and  the  receivership,  the 
purchaser  did  not  actively  participate  in 
the  management  of  the  bank,  no  want  of 
diligence  on  the  part  of  the  purchaser  in 
discovering  the  fraud  or  in  taking  steps  to 
rescind  appears,  and  no  considerable  amount 
of  indebtedness,  remaining  unpaid,  accrued 
against  the  bank  subsequent  to  the  sale. 

(June  30,  1914.) 

Headnotes  by  Robiivsok,  J. 

Note. '^  Fraud  aa  a  grotmd  of  release 
front  euhsoription  to  stoolc  after  itt- 
solvency  of  corporatton. 

The  earlier  cases  on  this  question  are  dis- 
cussed in  the  note  to  Gress  V;  Knight,  31 
L.RJ^.(N.S.)   900. 

As  pointed  out  in  the  earlier  note  the 
American  doctrine  is  that  the  mere  in- 
solvency of  a  corporation  does  not  bar  the 
right  of  rescission  for  fra\id,  but  in  order 
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APPEAL  hj  plaintiffs  Idorriaey  et  aL 
from  decrees  of  the  Circuit  Court  for 
Meroer  County  denying  them  relief  in  oon- 
Bolidated  causes  for  tfaei  iresoisBioaot .  of  the 
aade  of  bank  stock*  and  foir  the  enforcement 
of  the  so-called  double  liability  of  stock- 
holders.   ReyeiBed* 

The  facts  are  stated  in  the  opinion. 

Messrs.  Ross  A  Kahle,  for  appellants : 

A  oobtract  may  be  rescinded  if  the  mis- 
representations were  relied  upon  h^  the 
party  deceived,  though  the  means  of  obtain- 
ing information  are  fully  open  to  both 
parties. 

Cleavenger  v.  Sturm,  59  W.  Va.  658,  63 
S.  E.  593;  Engeman  ▼.  Taylor,  46  W.  Va. 
669,  33  S.  £.  922;  Rorer  Iron  Co.  v.  Trout, 
83  Va.  397,.  5  Am.  St.  Hep.  285,  2  S.  E.  713. 

A  contract  induced  by  a  false  statement 
made  in  good  fsiih  may  be  rescinded  by  the 
party  deceived. 

Tolley  V.  Pottetj  62  W.  Va.  231,  67  S.  B. 
811;  Fitzgerald  t.  Frankel,  109  Va.  603,  64 
S.  E.  941;  Virginia  Land  Co.  ▼.  Haupt,  90 
Va.  633,  44  Am.  St.  Rep.  939,  19  S.  £.  168; 
SchwArzbach  v.  Ohio  Valley  Protective 
Union,  25  W.  Va.  622,  52  Am.  Rep.  227; 
Crislip  V.  Cain,  19  W.  Va,  438;  Engeman  v. 
Taylor,  46  W.  Va.  669,  33  S.  E.  922;  Lowe 
▼.  Trundle,  78  Va.  66;  Grim  v.  Byrd,  32 
Gratt.  293;  Solomon  v.  Bates,  118  N.  C.  311, 
54  Am.  St.  Rep.  725,  24  S.  E.  478;  1  Cook, 
Corp.  6th  ed.  §  149;  Wren  v.  Moncure,  95 
Va.  369,  28  S.  E.  68$, 


A  contract  induced  by  a  party  making 
a  false  statement  under  .circumstances  that 
the  duty  of  knowing  the  truth  rested  upon 
him,  although  made  in  good  faith,  is  suffi- 
cient for  rescission. 

Grim  v.  Byrd,  32  Gratt.  293;  Schuttler 
V.  Brandfass,  41  W.  Va.  201,  23  S.  E.  808. 

A  subscriber  to  stock  may  rely  on  printed 
statements  of  th{e^  company  given  him  as  an 
inducement  to  subscribe. 

1  Cook,  Corp.  6th  ed.  §§  144,  362;  New- 
ton Nat.  Bank  v.  Newbegin,  33  L.R.A.  727, 
note;  Solomon  v.  Bates,  118  N.  C.  311,  54 
Am.  St.  Rep.  725,  24  S.  E.  478;  Hunting- 
ton V.  Attrill,  118  N.  Y.  365,  23  N.  E.  544; 
3  Thomp.  Corp.  §  4244. 

The  fact  that  the  bank  is  insolvent  and  a 
receiver  appointed  to  take  charge  of  its  as- 
sets is  not  a  bar  to  rescission. 

Stufflebeam  ▼.  De  Lashmutt,  83  Fed.  449 ; 
Winters  v.  Armstrong,  87  Fed.  508 ;  Florida 
Land  &  Impror.  Co.  v.  Merrill,  2  C.  C.  A. 
629,  2  U.  S.  App.  434,  62  Fed.  77;  Newton 
Nat.  Bank  v.  Newbegin,  33  L.RA.  727,  20 
C.  C.  A.  339,  40  U.  S.  App.  1,  74  Fed.  135; 
High,  Receivers,  4th  ed.  §  205;  BoUes,  Bkg. 
1907,  763;  2  CUrk  &  M.  Priv.  Corp.  §  473. 

To  constitute  a  waiver  of  right  to  rescind 
a  contract  induced  by  fraud,  defrauded 
party  must,  first,  have  full  knowledge  of 
all  materia]  circumstances ;  and,  second, 
with  this  knowledge  in  mind,  have  done 
some  deliberate  act  with  the  intent  to  waive 
his  rights. 

20  Cyc.  23;  Clark  &,  M.  Priv.  Corp.  §  473; 


to  entitle  the  subscriber  to  such  rescission 
he  must  act  promptly. 

The  rule  is  stated  in  People  v.  Califor- 
nia Safe  Deposit  &  T.  Co.  19  Cal.  App.  414^ 
126  Pac.  516,  520,  to  be  that  the  mere  in- 
solvency of  the  corporation  and  the  ap- 
pointment of  a  receiver  do  not  in  them- 
selves bar  the  stockholder's  right  to  a 
rescission  of  his  contract,  considering  the 
corporation  was  the  real  owner  and  vender 
of  the  stock,  and  that  the  stockholder  was 
defrauded  (which  in  this  case  the  complaint 
charged  and  the  demurrer  admitted),  and, 
this  being  so,  the  stockholder  is  entitled  to 
have  a  complete  rescission  of  the  fraudu- 
lent action  complained  of,  provided  he  has 
not  been  guilty  of  laches. 

The  right  of  subscribers  to  rescind  their 
subscriptions  for  fraud,  and,  upon  the  re- 
scission, to  have  notes  given  in  payment  of 
a  part  of  the  subscription  price  canceled, 
was  sustained  in  Joyce  v.  Eiflfert,  —  Ind. 
App.  — ,  106  N.  E,  69,  but  there  is  no  dis- 
cussion of  the  effect  of  insolvency;  in  fact, 
the  rescission  was  made  before  the  corpora- 
tion was  completed  or  any  business  for 
which  it  had  been  formed  was  transacted. 
As  to,  cash  payments  made  by  these  sub- 
scribers, they  were  held  entitled  to  share 
with  other  subscribers  who  subsequently, 
upon  discovering  the  fraud,  had  a  receiver 
appointed,  in  the  proportion  that  the  cash 
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paid  in  them  bore  to  the  total  amount  of 
cash  paid  in  by  all  the  subscribers. 

A  rescission  was  allowed  in  case  of  an  in- 
solvent corporation  in  which  no  rights  of 
innocent  purchasers  or  creditors  were  af- 
fected in  Farnsworth  v.  Muscatine  Produce 
&  Pure  Ice  Co.  l6l  Iowa,  170,  141  N.  W. 
940,  but  there  is  no  discussion  of  the  eflfect 
of  insolvency. 

But  creditors  whose  rights  have  inter- 
vened have  rights  superior  to  the  right  of 
tbe  stockholders  to  rescind,  and  as  against 
thenil  rescission  will  not  be  allowed.  Burle- 
son V.  Davis,  —  Tex.  Civ.  App.  — ,  141  S. 
W.  559. 

Thus,  where  the  corporation  incurs  debts 
after  the  subscription  to  the  capital  stock 
has  been  made,  and  the  fact  of  insolvency 
by  reason  of  these  debts  exists,  it  has  been 
held  that  there  can  be  no  rescission  for 
fraud  as  to  creditors  whose  claims  arose 
after  the  stockholder  became  such,  al- 
though the  corporation  is  still  a  going  con- 
cern and  is  itself  bringing  an  action  on  the 
note  given  for  the  subscription.  Southern 
Tobacco  Co.  V.  Armstrong,  11  Ga.  App.  601, 
75  S.  E.  828. 

In  Southern  Tobacco  Co.  ▼.  Armstrong, 
supr^  the  president  of  the  corporation  who 
had  induced  the  subscription  by  false  rep- 
resentations of  the  company's  solvency  was 
one  of  its  chief  creditors.    It  is  stated  by 
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1  Cook,  Corp.  6th  ed.  §  162;  Virginia  Land 
Co.  V.  Haupt,  90  Va.  533,  44  Am.  St.  Rep. 
939,  19  S.  E.  168;  Cottrill  v.  Knim,  100 
Mo.  397,  18  Am.  St-  Rep.  563,  13  S.  \/.  763; 
Wilson  V.  Carpenter,  91  Va.  183,  60  Am.  St. 
Rep.  824,  21  S.  E.  243 ;  Fitzgerald  v.  Fran- 
kel,  109  Va.  603,  64  S.  E.  941. 

Article  11,  §  6,  of  the  Constitution  of 
West  Virginia,  and  §  2394  of  the  Code  of 
West  Virginia  (1906),  only  provide  for  the 
recovery  of  the  double  stockholders*  liabil- 
ity for  "all  liabilities  accruing  while  they 
are  such  stockholders;"  and  the  double  lia- 
bility, being  in  derogation  of  the  common 
law,  this  provision  must  be  strictly  con- 
strued. 

36  Cyc.  1178,  1180;  Nimick  v.  Mingo  Iron 
Works  Co.  26  W.  Va.  199. 

One  who  has  been  induoed  to  purchase  the 
shares  of  a  national  bank  by  false  repre- 
sentations, who  rescinds  the  contract,  and 
tenders  back  the  ahares,  duly  assigned,  to 
the  president  of  the  bank,  and  calls  upon 
him  to  leturn  the  consideration,  and  brings 
a  suit  for  rescission  of  the  contract,  cannot 
be  held  liable  in  a  suit  by  a  receiver  of  the 


bank  to  recover  an  assessment  upon  sueh 
stock. 

10  Cyc.  443;  Stuiliebeam  v.  De .  Lath- 
mutt,  83  Fed.  449;  People  v.  California 
Safe  Deposit  A  T.  Oow  19  Cal.  App.  414, 
126  Pac.  516,  520. 

Messrs.  Sanders  A  Crockett,  for  appel- 
lees: 

Even  if  the  plaintiffs  had  shown  fraud 
on  the  part  of  the  officers  of  the  bank  in 
inducing  them  to  purchase  the  stock,  they 
are  precluded  from  rescinding  the  contract 
of  purchase,  and  are  estopped  to  deny  that 
they  are  stockholders,  for  the  reason  that, 
after  they  purchased  the  stock,  and  before 
they  took  any  action  to  rescind,  the  bank 
became  insolvent,  and  went  into  the  hands 
of  a  receiver,  and  the  rights  of  creditors 
intervened,  and  their  rights  are  superior 
to  any  rights  of  the  plaintiffs. 

Cook,  Corp.  5th  ed.  §§  163,  164;  Scott 
V.  Deweese,  181  U.  S.  202,  45  L.  ed.  822,  21 
Sup.  Ct.  Rep.  585;  Chubb  v.  Upton,  95 
U.  S.  666,  24  L.  ed.  523;  Upton  v.  Tribil- 
cock,  91  U.  S.  46,  23  L.  ed.  203;  Ogilvie 
V.  Knox  Ins.  Co.  22  How.  380,  16  L.  ed. 
349;    Howard  v.  Turner,    155   Pa.   349,   34 


the  court  that  if  the  detbs  were  limited  to 
this,  the  court  would  be  inclined  to  allow 
the  subscriber  to  rescind  his  subscription; 
other  debts,  however,  had  been  contracted 
after  the  subscription  had  been  made,  and 
it  is  stated  that  if  the  company  was  in- 
solvent by  reason  of  the  other  debts,  the 
rule  Would  apply,  and  there  could  be  no 
rescission. 

If  the  subscriber  has  been  guilty  of  laches, 
he  cannot  rescind  after  insolvency  of  the 
corporation  or  the  commencement  of  pro- 
ceedings to  liquidate  its  affairs  on  the 
ground  of  insolvency,  where  to  grant  the 
relief  would  prejudice  the  rights  of  cred- 
itors. 

Thus,  a  stockholder  in  a  bank  who  had 
purchased  a  part  of  his  stock  more  than 
two  years  before  the  bank  went  into  liqui- 
dation, and  a  part  of  it  more  than  one  year 
before  it  was  insolvent,  during  which  time 
he  not  only  had  the  right,  but  had  ample 
opportunity,  to  investigate  and  ascertain 
the  condition  of  the  bank,  and  take  such 
proceedings  as  appeared  to  him  necessary 
to  protect  his  interests,  but  did  not  do  so, 
but  accepted  as  true  the  representations 
as  to  the  condition  of  the  bank  made  by 
its  officers,  and  received  regularly  large 
dividends  on  his  stock,  was  held  guilty  of 
laches  in  Reid  v.  Owensboro  Sav.  Bank  k 
T.  Co.  1 41  Ky.  444,  132  S.  W.  1026,  and  not 
entitled  to  rescind.  This  case  was  approved 
in  Little  v.  Owensboro  Sav.  Bank  k  T.  Co. 
150  Ky.  331,  150  S.  W.  334,  in  case  of  a 
subscriber  who  lived  in  London,  the  court 
treating  that  fact  as  unimportant. 

One  induced  by  fraud  to  subscribe  to  the 
stock  of  a  corporation,  who  neglects  for  an 
unreasonable  time  after  he  has  discovered 
the  fraud,  or  is  chargeable  with  notice 
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thereof,  to  have  his  subscription  canceled,  is 
not  entitled  to  have  such  relief,  where  the 
interests  of  third  persons  have  in  the  mean- 
time become  involved  and  such  persons 
would  suffer  injury  by  reason  of  the  can- 
celation. People  V.  California  Safe  Deposit 
&  T.  Co.  supra. 

Whether  a  subscriber  has  lost  his  right 
to  rescind  by  laches  or  by  participation  in 
the  affairs  of  the  corporation  as  a  stock- 
holder after  discovery  of  the  fraud  is  a 
question  for  the  jury.  Southern  Tobacco 
uo.  V.  Armstrong,  supra. 

One  induced  to  subscribe  to  the  stock  of 
bank  through  the  fraudulent  statements  and 
representations  of  the  officers  and  agents 
of  such  bank  at  a  time  when  the  bank  was 
in  fact  insolvent,  and  who  does  not  dis- 
cover the  insolvency  for  about  seventeen 
months  thereafter,  when  insolvency  proceed- 
ings were  begun  against  the  bank,  is  not 
guilty  of  such  laches  as  bars  his  right  to 
a  rescission.  People  v.  California  Safe  De- 
posit &  T.  Co.  supra. 

It  is  stated  in  Reid  t.  Owensboro  Sav. 
Bank  &  T.  Co.  supra,  that  If  the  corpora- 
tion is  insolvent  when  the  action  for  re- 
scission or  other  relief  is  brought,  and  the 
rights  of  creditors  will  be  affected,  the 
shareholder  who  has  been  induced  by  fraud 
or  misrepresentations  to  purchase  stock 
cannot  obtain  relief  from  his  contract  un- 
less he  became  a  stockholder  so  shortly  be- 
fore the  insolvency  as  not  to  have  had  rea- 
sonable time  or  opportunity  to  investigate 
its  affairs  and  discover  the  fraud,  nor  unh^ss 
upon  the  discovery  he,  without  delay,  as- 
serts his  right  to  appropriate  relief. 

See  supra  for  further  discussion  of  this 
case,  and  sec,  also,  Little  v,  Owensboro  Sav. 
Bank  &  T.  Co.  supra.  W.  A.  fi. 


MORRISEY  T.  WILLIAMS. 
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Am.  St  Rep.  883,  26  AtL  753.  Thompson 
T.  Reno  Sav.  Bank,  19  Nev.  103,  3  Am.  St. 
Rep.  797,  7  Pac.  08,  see  note  to  3  Am.  St. 
Rep.  824,  825;  Oermantown  Pass.  R.  Co.  v. 
Fitler,  60  Pa.  124,  100  Am.  Dec.  546,  Bee 
note  to  100  Am.  Dec.  556;  Turner  v. 
Grangers'  Life  k  Health  Ins.  Co.  65  6a. 
649,  38  Am.  Rep.  801;  2  Thomp.  Corp.  §§ 
1450,  1451;  West  £nd  Real  Estate  Co.  v. 
Claiborne,  97  Va.  734,  34  S.  E.  900;  Martin 
V.  South  Salem  Land  Co.  94  Va.  28,  26 
S.  £.  591;  10  Cyc.  441;  Howard  y.  Glenn, 
85  Ga.  238,  21  Am.  St.  Rep.  136,  11  S.  E. 
610;  Lantry  v.  Wallace,  182  U.  S.  636, 
4f  L.  ed.  1218,  21  Sup.  Ct  Rep.  878;  Reh- 
bein  v.  Rahr,  109  Wis.  136,  85  N.  W.  315; 
Wallace  v.  Hood,  89  Fed.  11. 

Robinson,  J.,  delivered  the  opinion  of 
the  court: 

The  appeal  brings  up  for  review  d^rees 
in  consolidated  causes,  styled  as  Morrisey 
V.  Williams,  Receiver,  and  Williams,  Re- 
ceiver, T.  Fidelity  Banking  k  Trust  Co.  In 
the  first-named  cause  Morrisey  sought,  on 
the  ground  ol  fraud,  a  rescission  of  a  sale 
of  bank  stock,  which  sale  was  made  to  him 
by  an  oflieer  of  the  bank  cool  its  behalf  only 
a  short  time  before  the  bank  as  insolvent 
went  into  the  hands  of  a  receiver.  The  de- 
cree therein  doiies  him  relief.  The  object 
of  the  other  cause  was  to  enforce  for  the 
benefit  of  the  creditors  of  the  bank  the  so- 
called  double  liability  of  the  stockholders. 
In  it  the  receiver  has  decreed  against  Mor- 
risey for  an  amount  equal  to  that  of  the 
shares  of  stock  held  by  him  under  the  sale 
that  he  sought  to  have  rescinded  in  the 
first-named  suit.  Morriaey  complains  of 
the  decrees  against  him.  If  the  decree  in 
the  first-named  cause  must  be  reversed,  the 
decree  in  the  other  cause  necessarily  falls. 
Clearly  if  the  sale  of  the  stock  is  rescinded, 
liability  as  a  holder  of  the  stock  cannot  be 
enforced  against  Morrisey. 

While  we  have  great  respect  for  the  judg- 
ment of  the  learned  chancellor  who  decided 
the  causes,  we  are  of  opinion  that  the  sale 
of  the  stock  to  Morrisey  was  fraudulent  in 
equity,  and  that  under  the  facts  and  cir- 
cumstances appearing  he  may  have  the  same 
rescinded.  We  are  confirmed  in  this  view 
by  the  same  chancellor's  finding  and  de- 
cree in  a  cause  presenting  the  same  issues 
upon  virtually  the  same  facts  and  calling 
for  the  application  of  the  same  law  as  in 
the  Morrisey  Case.  That  cause  is  Scott  v. 
Williams,  —  W.  Va.  — ,  82  S.  E.  511,  also 
here  on  appeal,  and  to  be  decided  herewith 
by  separate  memorandum.  Scott's  Case,  de- 
mnding  on  the  ground  of  fraud  a  rescis- 
sion of  a  sale  to  him  of  stock  in  the  insol- 
vent bank,  is  the  same  as  Morriscy's.  It 
is  no  stronger.  Indeed  the  one  is  nearly 
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identical  with  the  other  so  that  no  prac- 
tical distinction  can  be  made  between  them. 
Yet  in  the  Scott  Case,  decided  some  months 
later  than  the  other,  the  chancellor  decreed 
a  rescission.  It  therefore  appears  that 
upon  maturer  consideration  the  chancellor 
most  conunendably  confessed  his  error  in 
the  former  decree  in  the  Morrisey  Case. 
One  of  the  noblest  traits  of  a  judge  is  will- 
ingness to  change  his  views  when  convinced 
that  Hiey  are  wrong. 

It  Trill  serve  no  practical  purpose  to  nar- 
rate the  evidence  in  relation  to.  the  sale  of 
the  stock  to  Morrisey.  It  suffices  to  say 
that  the  facts  and  circumstances  point 
clearly  to  the  conclusion  that  the  bank  offi- 
cer, by  representations  which  he  knew  or 
at  least  was  chargeable  with  knowing  were 
false,  palmed  off  on  Morrisey  stock  in  the 
insolvent  bank,  held  by  it  as  collateral  to 
a  past-due  note,  through  leading  him  to 
believe  it  was  new  stock,  and  took  in  lieu 
of  the  same  from  Morrisey  a  good  and  val- 
uable certificate  of  deposit  in  a  foreign 
bank.  In  less  than  a  month  thereafter  the 
bank  was  forced  to  close  its  doors.  The 
certificate  of  deposit  is  still  in  the  hands  of 
the  receiver.  In  equity  and  good  conscience 
it  must  be  returned  to  Morrisey. 

It  is  submitted  for  the  receiver  that  a 
subscription  or  purchase  of  stock  in  a  cor- 
poration cannot  be  rescinded  even  for 
fraud  when  no  action  in  that  behalf  is 
taken  until  after  a  declared  insolvency  of 
the  corporation  by  a  receivership,  the  rights 
of  creditors  then  having  stepped  in  as  en- 
titled to  superior  consideration.  In  many 
cases  this  is  ''rue.  It  is  not  true  in  this 
case.  The  rule  rests  on  the  rights  of  cred- 
itors. When  the  reason  for  the  rule  does 
not  arise,  the  rule  is  of  course  not  appli- 
cable. 

From  the  record  it  does  not  appear  that 
the  rights  of  creditors  intervened  between 
the  time  Morrisey  took  over  the  stock  and 
the  time  the  receiver  took  charge,  a  period, 
as  we  have  said,  of  less  than  a  month.  It 
does  not  appear  that  liabilities  of  the  bank 
accrued  within  this  period  for  which  the 
stockholders  would  be  liable.  We  cannot 
see  that  the  liabilities  increased  1  cent,  or 
that  a  single  new  creditor  came  in,  while 
the  stock  was  in  Morrisey's  hands  under 
the  fraudulent  sale.  Liabilities  of  the  bank 
accruing  prior  to  the  purchase  by  Morrisey 
of  the  stock  did  not  attach  against  him  as 
a  stockholder.  Our  law  plainly  says  that 
the  stockholders  are  only  liable  for  the  lia- 
bilities of  the  bank  "accruing  while  they 
are  such  stockholders.'*  Const,  art.  11,  § 
6  (Code  1913,  p.  cxxi)„  Code  1913,  chap. 
47,  §  78aIII  (§  3034);  Dunn  v.  Bank  of 
Union,  —  W.  Va.  — ,  L.R.A.  1915B,  168,  82 
S.  E.  758,  decided  at  this  term.    Stockhold- 
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era  in  banks  hy  the  issuance  of  new  stock 
to  them,  or  by  the  transfer  of  the  stock 
of  others  to  them,  do  not  assume  the  so- 
called  double  liability  as  to  debts  of  the 
bank  existing  prior  to  the  issuance  or 
transfer  of  the  stock.  They  are  liable  only 
for  debts  accruing  subsequent  to  their  ac- 
quirement of  the  stock.  A  transferrer  of 
bank  stock  remains  liable  for  debts  of  the 
bank  that  accrued  while  he  held  the  stock. 
This  is  the  plain  import  of  out*  law.*  Sim- 
ilar provisions  in  other  states  are  so  un- 
derstood. Laws  of  Illinois,  1881^,  page  59; 
Shuey  v.  Holmes,  21  Wash.  223,  57  Pac. 
818.  Surely  it  would  not  be  equity  to 
allow  the  receiver  to  apply  Morrisey's 
money  to  the  payment  of  creditors  of  the, 
bank  to  whom  the  law  does  not  bind  him. 
Plainly  Morrisey's  right  to  a  rescission  is 
superior  to  the  rights  of  creditors  to  whom 
debts  were  due  from  the  bank  before  he 
became  a  stockholder.  They  lent  no  credit 
on  the  strength  of  his  having  stock,  either 
theoretically  or  actually.  They  are  in  no 
worse  position  than  if  he  had  never  pur- 
chased the  stock.  A  rescission  can  do  them 
no  harm. 

While  the  general  principle  relied  on  by 
the  receiver  is  usually  applicable  when  a 
considerable  length  of  time  elapsed  between 
the  purchase  of  the  stock  and  the  demand 
for  rescission,  yet  sound  authorities  refuse 
to  apply  it  under  such  circumstances  as 
are  disclosed  in  Morrisey's  Case.  We  shall 
not  cite  the  cases.  The  books  readily  dis- 
close them.  From  a  leading  text  the  fol- 
lowing is  pertinent:  'In  England,  and  in 
some  of  the  states  in  this  country,  it  has 
been  held  that  a  subscription  cannot  be  re- 
pudiated on  the  ground  of  fraud,  for  the 
first  time,  after  the  corporation  has  become 
insolvent,  and  has  made  an  assignment  or 
gone  into  the  hands  of  a  receiver  or  an  as- 
signee in  bankruptcy,  even  though  the 
fraud  may  not  have  been  discovered  before 
insolvency,  and  though  there  may  have  been 
no  laches  in  discovering  it.  According  to 
the  better  opinion,  however,  this  doctrine 
cannot  be  sustained  without  qualification. 
Surely,  the. equity  of  a  person  who  has  been 
induced  to  subscribe  for  stock  in  a  corpora- 
tion, without  negligence  on  his  part,  by  the 
deceit  of  its  officers  or  agents,  and  who  has 
not  been  guilty  of  negligence,  either  in  fail- 
ing to  discover  the  fraud,  or  in  repudiating 
his  subscription  after  its  discovery,  cannot 
be  said  to  be  inferior  to  the  equity  of  per- 
sons dealing  with  the  corporation  and  be- 
coming its  creditors,  and  he  should  not  be 
denied  the  right  to  set  up  the  fraud  as 
a  defense  in  an  axstion  or  other  proceeding 
to  enforce  his  subscription,  merely  because 
the  corporation  has  become  insolvent,  and 
it  is  sought  to  enforce  the  subscription  for 
L.R.A.1915D. 


the  benefit  of  its  creditors.  The  view  that 
he  has  such  right  is  supported  by  well-con- 
sidered cases,  both  'in  England  and  in  this 
country.  This  rule  shoild  undoubtedly  be 
applied  where  no  debts  have  been  contracted 
by  the  corporation  since  the  date  of  the 
subscription."  2  CSark  k  M.  Priv.  Corp. 
§  473g. 

A  complete  examination  of  the  authori- 
ties leads  us  to  believe  that  the  United 
States  circuit  court  of  appeals  of  the  eighth 
circuit,  in  Newton  Nat.  Bank  v.  Newb^in, 
33  L.R.A.  727,  20  C.  C.  A.  339,  40  U.  S. 
App.  1,  74  Fed.  135,  fairly  states  the  law, 
wherein  it  is  said:  "If  a  considerable 
period  of  time  has  elapsed  since  the  sub- 
scription was  made;  if  the  subscriber  has 
actively  participated  in  the  management  of 
the  affairs  of  the  corporation;  if  there  has 
been  any  want  of  diligence  on  the  part  of 
the  stockholder,  either  in  discorering  the 
alleged  fraud,  or  in  taking  steps  to  rescind 
when  the  fraud  was  discovered;  and,  above 
all,  if  any  considerable  amount  of  corporate 
indebtedness  has  been  created  since  the 
subscription  was  made,  which  is  outstand- 
ing and  unpaid, — ^in  all  of  these  cases  the 
right  to  rescind  should  be  denied,  where 
the  attempt  is  not  made  until  the  corpora- 
tion becomes  insolvent.  But  if  none  of 
these  conditions  exist,  and  the  proof  of  the 
alleged  fraud  is  clear,  we  think  that  a 
stockholder  should  be  permitted  to  rescind 
his  subscription  as  well  after  as  before  the 
company  ceases  to  be  a  going  concern." 

Now,  without  entering  into  details,  we 
may  say  that  none  of  the  conditions 
mentioned  above  as  warranting  a  denial  of 
rescission  appear  in  Morrisey's  Case.  No 
considerable  period  of  time  elapsed.  Mor- 
risey  did  not  actively  participate  in  the 
management  of  the  affairs  of  the  bank: 
there  was  no  want  of  diligence  on  Ms  part 
in  discovering  the  fraud  or  in  taking  steps 
to  rescind;  and  no  considerable  amount  of 
the  bank's  indebtedness  accrued  while  he 
held  the  stock.  The  mere  presence  of  Mor- 
risey  at  a  meeting  in  response  to  a  hurried 
call  of  the  stockholders  when  the  bank's 
failing  covdition  first  became  generally 
known  cannot  bind  him  as  participating  in 
the  management  of  the  affairs  of  the  bank. 
He  would  naturally  go  there  to  see  how 
things  stood.  While  there  he  in  no  way 
committed  himself  to  keep  the  stock — in 
no  way  did  that  which  would  condone  the 
fraud  practised  on  him.  Indeed,  it  is  a 
reasonable  inference  that,  by  the  report 
of  the  president  made  at  this  meeting,  Mor- 
risey  first  realized  that  he  had  been  de- 
ceived by  the  sale  of  the  stock  to  him.  Only 
a  short  time  before  that  in  the  negotiation 
of  the  sale  he  had  been  assured  by  officers 
of  the  bank  that  its  condition  was  flourish- 
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ing.  Nothing  appears  that  would  reason- 
ably charge  him  with  notice  to  the  contrary. 
In  two  days  after  the  meeting  the  commis- 
sioner  of  banking  closed  the  bank.  Mor- 
risey  obtained  leave  to  sue  the  receiver 
for  rescission,  at  the  earliest  opportunity. 
He  brought  his  suit  at  the  first  term  of 
court  available.  What  lack  of  diligence  in 
taking  steps  to  rescind  t  None.  As  to  the 
last-named  condition — the  accrual  of  in- 
debtedness against  the  bank — ^we  have  al- 
ready spoken.  We  have  said  that  there  is 
no  proof  of  the  accrual  of  indebtedness.  If 
any  did  accrue,  the  inferences  from  the 
proof  of  what  business  the  bank  did  during 
the  time  that  Morrisey  held  the  stock  point 
to  the  fact  that  the  same  was  inconsider- 
able. 

What  we  have  said  sufficiently  disposes  of 
the  questions  determining  the  appeal.  The 
decree  in  the  first-named  cause  will  be  re- 
versed and  a  decree  rescinding  the  sale  of 
the  bank  stock  will  be  here  entered.  The 
decree  in  the  other  cause  will  also  be  re- 
versed in  so  far  as  it  adjudges  liability  on 
the  score  of  this  particular  stock. 
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Bills  anci  notes  -p-  draft  on  United  States 
Treasury  -^  forgery  —  payment  -*  ef- 
fect. 

The  United  States  cannot  recover  money 
paid  by  the  Secretary  of  the  Treasury  to  a 
bona  fide  holder  for  value,  guilty  of  no  neg- 
ligence contributory  to  the  fraud,  upon  a 
draft  upon  him  bearing  the  forged  signature 
of  an  officer  having  the  right  to  make  such 
drafts,  since  he  was  bound  to  know  the 
signature  of  such  official,  and  the  question 


whether  the  bill  is  negotiable  or  not  is  im- 
materiaL 

(December  16,  1914.) 

ERROR  to  the  District  Court  of  the 
United  States  for  the  Southern  District 
of  New  York,  to  review  a  judgment  sustain- 
ing a  demurrer  to  and  dismissing  a  com- 
plaint filed  to  recover  the  amount  of  a 
forged  draft  paid  by  plaintiff  to  defendant. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Argued  before  Coxe,  Ward,  and  Rogers, 
Circuit  Judges. 

Messrs.  U.  Snowden  Marshall  and 
Gordon  Auchincloss,  for  the  United 
States: 

The  Secretary  of  the  Treasury  of  the 
United  States  is  not  presumed  to  know  the 
signatures  of  such  agents  of  the  United 
States  as  are  authorized  to  draw  on  him. 
The  rule  applicable  to  private  dealings  is 
not  controlling. 

United  States  v.  National  Exch.  Bank, 
2l4  U.  S.  302,  63  L.  ed.  1006,  29  Sup.  Ct. 
Rep.  665,  15  Ann.  Cas.  184. 

The  draft  in  question  was  a  conditional 
one.  Even  after  payment  the  drawee  may 
recover,  where  the  payment  was  caused  by 
a  mistake  of  fact. 

Hannay  v.  Guaranty  Trust  Co.  187  Fed. 
686;  Nashville  v.  Ray,  19  Wall.  468,  477, 
22  L.  ed.  164,  169 ;  Wall  v.  Monroe  County, 
103  U.  S.  74,  78,  26  L.  ed.  430,  432;  Clai- 
borne County  V.  Brooks,  111  U.  S.  400- 
408,  28  L-  ed.  470-473,  4  Sup.  Ct.  Rep.  489; 
District  of  Columbia  v.  Cornell,  130  U.  S. 
655-661,  32  L.  ed.  1041-1043,  9  Sup.  Ct. 
Rep.  694;  United  States  v.  Bolognesi,  164 
Fed.  159;  Whiteside  v.  United  States,  93 
U.  S.  247,  257,  23  L.  ed.  882,  885;  Floyd 
Acceptances  (Pierce  v.  United  States),  7 
Wall.  666,  19  L.  ed.  169. 

Messrs.  Karl  T.  Frederick  and  Hager 
W.  Jervey,  with  Messrs.  Satterlee,  Can- 
fleld,  &  Stone,  for  defendant  in  error: 

The  paper  was  a  negotiable  instrument, 
with  all  the  incidents  attaching  thereto, 
under  the  law  merchant. 

United  States  v.  Clinton  Nat.  Bank,  28 


Note,  —  Vuty  of  government  official  to 
Hnow  signature  of  drawer  of  draft. 

In  United  States  v.  Cooke,  9  Fhila.  468, 
Fed.  Cas.  No.  14,855,  an  action  by  the  United 
States  to  recover  money  paid  upon  a  forged 
draft  drawn  upon  the  paymaster  of  the 
Army,  the  trial  judge  charged  the  jury 
that  the  case  did  not  differ  from  the  famil- 
iar one  of  an  individual  paying  a  check  on 
the  faith  of  the  signature  of  the  drawer 
which  subsequently  proved  to  be  a  forgery, 
and  under  the  direction  of  the  court  the 
jury  rendered  a  verdict  for  the  defendant. 
L.KA.1915D. 


Upon  a  motion  by  the  United  States  for  a 
new  trial,  it  is  stated  merely  that  the  de- 
lay of  more  than  six  years  which  had 
elapsed  was  fatal  to  the  claim  of  the  United 
States;  that  all  cases  required  the  utmost 
diligence  on  the  part  of  the  drawee,  a  dili- 
gence analogous  to  that  required  in  giving 
notice  of  the  dishonor  of  commercial  paper. 
It  is  further  stated  that  had  an  individual 
in  this  case  been  plaintiff  the  action  would 
have  been  barred  by  the  statute  of  limita- 
tions. A  motion  for  a  new  trial  was  re- 
fused. 
A  payment  by  an  assistant  treasurer  of 
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Fed.  357;  United  States  v.  Central  Nat. 
Bank,  6  Fed.  134;  Floyd  Acceptances 
(Pierce  v.  United  States),  7  Wall.  666,  19 
L.  ed.  169. 

The  drawee  of  a  draft,  having  accepted  or 
paid  it,  cannot  demand  repayment  upon  dis- 
covery that  his  drawer's  name  was  forged. 

Price  V.  Neale,  3  Burr.  1354,  1  W.  Bl. 
390;  National  Park  Bank  v.  Ninth  Nat. 
Bank,  46  N.  Y.  77,  7  Am.  Rep.  310;  Na- 
tional Exch.  Bank  ▼.  United  States,  80 
C.  C.  A.  632,  151  Fed.  402. 

The  draft  is  not  a  conditional  one  In  any 
sense  which  could  free  the  acceptor  from 
the  usual  effect  of  his  acceptance. 

Price  v.  Neale,  supra. 

The  doctrine  of  Price  v.  Neale  is  subject 
to  no  exception  in  favor  of  the  United 
States  government. 

Cooke  V.  United  States,  91  U.  S.  389,  23 
L.  ed.  237;  United  States  v.  Central  Nat. 
Bank,  6  Fed.  134;  United  States  v.  Clin- 
ton Nat.  Bank,  28  Fed.  357;  United  States 
V.  Stockgrowers'  Nat.  Bank,  30  Fed.  912; 
White  V.  Continental  Nat.  Bank,  64  N.  Y. 
316,  21  Am.  Rep.  612. 

Rogers,  Circuit  Judge,  delivered  the 
opinion  of  the  court: 

This  action  was  brought  by  the  United 
States  to  recover  from  defendant  the 
amount  of  a  draft  paid  by  plaintiff  to 
defendant  on  March  19,  1912,  together  with 
interest  from  date  of  payment. 

The  complaint  alleges  that  defendant  on 
or  about  March  14,  1912,  presented  to  the 
Treasury  Department  at  Washington,  Dis- 
trict of  Columbia,  a  draft  dated  Rosario 
(Argentine  Republic),  February  8,  1912, 
for  $463.73,  drawn  on  the  Secretary  of  the 
Treasury,  payable  to  the  order  of  the 
British  Bank  of  South  America,  Limited, 
and  purporting  to  be  signed  by  Robert  T. 
Crane,  American  Consul,  and  beiaring  the 
indorsement  of  the  British  Bank  of  South 
America,  Limited,  followed  by  the  indorse- 
ment of  defendant  as  the  last  indorsement 
on  the  back  thereof;  that,  without  Crane's 
knowledge.  Crane's  signature  to  the  draft 
had  been   forged;    and  that  on   March   19, 


1912,  the  Secretary  of  the  Treasury,  under 
a  mistake  of  fact  and  in  ignorance  that 
Crane's  signature  was  a  forgery,  paid  de- 
fendant the  amount  of  the  draft,  which  sum 
defendant  has  refused  to  return  to  plain- 
tiff, though  requested  so  to  do. 
A   copy   of  the   instrument   follows: 

Consulate  of  the  United  States  of  America. 

Rosario,  February  8,  1912.  No.  5. 

Fifteen  days  after  sight  (acceptance 
waived  and  indorsements  by  procuration, 
excepted)  of  this  sole  of  exchange.     $463.7S 

Pay  to  the  order  of  the  British  Bank  of 
South  America,  Limited,  four  hundred, 
sixty-three  dollars,  seventy- three  cts.,  U.  S. 
gold  Dollars 

Value  received   and   charge  the  same  to 
account  for  Relief  of  Seamen  and  balance 
of  salary. 
To  the  Secretary  of  Treasury. 

[Seal]  Robert  T.  Crane, 

Washington,  D.  C.        American  Consul. 

The  indorsements  upon  the  back  of  the 
instrument  are  not  herein  set  forth,  as  they 
are  not  involved. 

It  is  true  that  in  some  cases  where  a  per- 
son has  been  induced  by  fraud  to  make  pay- 
ment of  a  bill  or  note  such  payment  may  be 
recovered  back.  And  in  like  manner,  under 
some  circumstances  one  who  has  paid  a 
bill  under  a  mistake  of  fact  is  allowed  to 
recover  the  amount  thereof.  So  under  some 
circumstances  a  party  who  has  made  a  pay- 
ment on  a  forged  instrument  may  be  per- 
mitted to  recover  it  back  from  the  party 
receiving  it.  Welch  v.  Goodwin  (1877)  123 
Mass.  71,  25  Am.  Rep.  24;  Goddard  v. 
Merchants'  Bank   (1850)  4  N.  Y.  147. 

But  if  one  accepts  forged  paper,  purport- 
ing to  be  his  own,  and  pays  it  to  a  holder 
for  value,  the  Supreme  Court  has  said  that 
it  is  undoubtedly  true  as  a  general  rule  of 
commercial  law  that  he  cannot  recall  the 
payment.  What  he  has  done  amounts  to 
an  adoption  of  the  paper  as  genuine.  He 
is  presumed  to  know  his  own  signature. 
Cooke  V.  United  States  (1875)  91  U.  S.  389, 
396,  23  L.  ed.  237,  242.  So,  it  is  incum- 
bent upon  the*  drawee  of  a  bill  or  check  to 


the  United  States  in  the  city  of  New  York, 
to  the  holder  of  Treasury  notes  upon  the 
redemption  thereof,  was  held  not  to  bind 
the  United  States  as  to  the  genuineness  of 
the  notes  in  Cooke  v.  United  States,  91  U. 
S.  389,  23  L.  ed.  237.  It  is  the  theory  of 
this  case  that  the  genuineness  of  these  notes 
could  only  be  determined  by  the  Treasury 
Department  at  Washington,  and  that  the 
Department  there  having  decided  the  notes 
to  be  counterfeit  within  a  reasonable  time, 
and  returned  them,  the  United  States  gov- 
ernment could  recover  from  the  holder  of 
the  notes  the  amount  paid  it.  A  judgment 
in  this  case,  allowing  a  recovery  from  the 
L.RwA.1916D. 


holder  of  the  notes,  was  reversed  on  other 
grounds. 

Generally  as  to  drawee's  duty  to  know 
signature  of  drawer,  see  note  to  Germania 
Bank  v.  Boutell,  27  L.R.A.  636. 

As  to  right  of  drawee  of  forged  check  or 
draft  to  recover  money  paid  thereon,  see 
notes  to  First  Nat.  Bank  v.  Bank  of  Wynd- 
mere,  10  L.R.A.(N.S.)  49;  Title  Guarantee 
&  T.  Co.  V.  Haven,  25  L.R.A.(N.S.)  1308; 
State  Bank  v.  First  Nat.  Bank,  29  L.R.A. 
(N.S.)  100;  and  Farmers'  Nat.  Bank  v.  Far- 
mers' &  T.  Bank,  L.R.A.1915A,  77. 

W.  A.  E. 
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be  satisfied  that  the  signature  of  the 
drawer  is  genuine.  He  must  know,  is  con- 
clusively presumed  to  know,  whether  the 
signature  of   the  drawer   is  genuine. 

The  case  of  Price  v.  Neale,  3  Burr.  1354, 
1  W.  Bl.  390,  decided  in  1762,  established 
the  principle  that  the  drawee  of  a  draft, 
having  accepted  or  paid  it,  cannot  compel  re* 
payment  of  the  money  upon  discovering  that 
his  drawer's  name  was  forged.  And  for  more 
than  a  century  and  a  half  it  has  been  set- 
tled law  that  the  drawee  of  a  bill  must  be 
presumed  to  know  as  matter  of  law  the 
handwriting  of  his  correspondent,  the 
drawer  of  the  bill,  and  that  i%  is  incumbent 
upon  him  to  be  satisfied  of  the  genuineness 
of  the  drawer's  signature.  If  he  accepts  or 
pays  a  bill  to  which  the  drawer's  name 
haa  been  forged,  he  is  thereby  estopped  by 
his  act,  and  cannot  thereafter  repudiate 
his  acceptance  or  recov  jr  back  the  money 
he  has  paid.  The  principle  applies  as  well 
to  th^  case  of  a  bill  paid  upon  presentment 
as  to  (me  accepted  and  aiterwards  paid. 
See  National  Park  Bank  v.  Ninth  Nat. 
Bank  (1871)  46  N.  Y.  77,  7  Am.  Rep.  310. 

In  Price  v.  Neale  two  bils  of  exchange 
had  been  paid  by  the  drawee,  the  signature 
of  the  drawer  having  been  forged.  One  bill 
was  paid  when  it  became  due,  without  ac- 
ceptance. The  other  was  accepted  and  paid 
at  maturity.  When  the  forgery  was  dis- 
covered^  an  action  was  brought  to  recover 
back  the  money  paid ;  it  being  admitted  that 
both  parties  were  *  equally  innocent.  The 
action  was  for  money  had  and  received, 
in  which  no  recovery  could  be  had  unless  it 
was  against  conscience  for  defendant  to  re- 
tain it.  Lord  Mansfield  said  that  in  such  a 
case  as  the  one  .then  before  him  it  oould 
not  be  afiirmed  that  it  was  unconscientious 
for  defendant  to  retain  the  money,  he  hav- 
ing paid  a  fair  and  valuable  c<m8ideration 
for  the  bills.  He  continued:  ''Here  was  no 
fraud,  no  wrong.  It  was  incumbent  upon 
the  plaintiff  to  be  satisfied,  'that  the  bill 
drawn  upon  him  waa  the  drawer's  hand,' 
before  he  accepted  or  paid  it;  but  it  was 
not  incumbent  upon  the  defendant  to  in- 
quire into  it.  Here  was  notice  given  by 
the  defendant  to  the  plaintiff,  of  a  bill 
drawn  upon  him,  and  he  sends  his  servant 
to  pay  it,  and  take  it  up.  The  other  bill 
he  actually  accepts,  after  which  acceptance, 
the  defendant,  innocently  and  bona  fide, 
discounts  it.  The  plaintiff  lies  by  for  a 
oonsiderable  time  after  he  has  paid  these 
bills  and  then  found  out  'that  they  were 
forged.'  ...  He  made  no  objection  to 
them  at  the  time  of  paying  them.  What- 
ever neglect  there  was,  was  on  his  side.  The 
defendant  had  actual  encouragement  from 
the  plaintiff  himself  for  negotiating  the 
second  bill,  from  the  plaintiff's  having  with< 
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out  any  scruple  or  hesitation  paid  the  first; 
and  he  paid  the  whole  value  bona  fide.  It 
is  a  misfortune  which  has  happened  without 
the  defendant's  fault  or  neglect.  If  there 
was  no  neglect  in  the  plaintiff,  yet  there  is 
no  reason  to  throw  off  the  loss  from  one 
innocent  man  upon  another  innocent  man; 
but  in  this  case  if  there  was  any  fault  or 
negligence  in  anyone,  it  certainly  was  in  the 
plaintiff,  and  not  in  the  defendant." 

It  is  true  that  it  has  been  held,  in  one 
case  at  least,  that  the  doctrine  of  Price  v. 
Neale  should  not  be  adhered  to  in  cases 
where  the  holder  of  an  unaccepted  bill  pre- 
sents it  to  the  drawee  for  acceptance  or 
payment,  and  that  in  such  cases  the  unre- 
stricted indorsement  and  presentation  of 
the  draft  to  the  drawee  is  a  representation 
on  the  part  of  the  holder  and  indorser 
that  the  signature  of  the  drawer  is  genuine. 
Ford  V.  People's  Bank  (1906)  74  S.  C.  180, 
10  L.R.A.(N.S.)  63,  114  Am.  St  Rep.  986, 
54  S.  £.  204,  7  Ann.  Gas.  744.  And  in 
North  Dakota  the  doctrine  of  Price  v. 
Neale  has  been  rejected  in  its  entirety. 
First  Nat  Bank  v.  Bank  of  Wyndmere 
(1906)  15  N.  D.  299,  10  L.R.A.(N.S.)  49, 
126  Am.  St  Rep.  588,  108  N.  W.  546.  But 
the  two  cases  last  cited  are  without  support 
in  the  decisions  of  the  English  courts,,  and 
have  little^  if  any,  support  in  the  American 
decisions. 

Indeed,  the  principle  established  by  Price 
v.  Neale  has  been  incorporated  into  the  uni- 
form negotiable  instruments  act  which  has 
been  adopted  in  the  District  of  Columbia 
and  was  in  force  there  at  the  time  this  pay- 
ment was  made.  That  act  provides  that 
the  acceptor,  by  accepting  the  instrument, 
engages  that  he  will  pay  it  according  to  the 
tenor  of  his  acceptance,  and  admits  "the 
existence  of  the  drawer,  the  genuineness  of 
his  signature,  his  capacity  and  authority 
to  draw  the  instrument."  As  payment  is 
equivalent  to  acceptance,  the  United  States 
under  the  act  admitted  the  genuineness  of 
the  drawer's  signature  (act  January  12, 
1899,  chap.  47,  30  Stat  at  L.  p.  785,  §  62), 
if  the  bill  was  negotiable. 

As  early  as  1825,  the  Supreme  Court 
applied  the  principle  of  Price  v.  Neale  in 
Bank  of  United  States  v.  Bank  of  Georgia, 
10  Wheat  333,  G  L.  ed.  334.  The  supreme 
court,  through  Mr.  Justice  Story,  in  Bank 
of  United  States  v.  Bank  of  Georgia,  re- 
ferred approvingly  to  Price  v.  Neale,  say- 
ing: "The  case  of  Price  v.  Neale  has  never 
since  been  departed  from;  and  in  all  the 
subsequent  decisions  in  which  it  has  been 
cited,  it  has  had  the  uniform  support  of 
the  court  and  has  been  deemed  a  satisfac- 
tory authority." 

Price  V.  Neale  goes  upon  the  same  theory 
as   do   those   which   hold   that   a  bank   is! 
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bound  to  know  its  customer's  signature,  and 
has  so  remedy  where  it  has  paid  or  certified 
a  forged  check  to  a  bona  fide  holder  for 
value.  The  presumption  is  that  it  has 
greater  means  and  better  opportunities  to 
become  familiar  with  the  handwriting  of 
depositors  than  are  afforded  the  holder. 

The  courts  have  in  a  number  of  cases 
held  that  the  rule  that  the  drawee  is  pre- 
sumed to  know  the  signature  of  his  drawer 
does  not  apply  if  the  holder,  by  his  negli- 
gence, has  contributed  to  the  success  of  the 
fraud  practised.  Myers  ▼.  Southwestern 
Nat.  Bank,  193  Pa.  1,  74  Am.  St.  Rep.  672, 
44  Atl.  280 ;  Woods  t.  Colony  Bank  ( 1902 ) 
114  Ga.  683,  56  L.R.A.  929,  40  S.  E.  720; 
Brennan  y.  Merchants'  &  Mfrs.  Nat.  Bank, 
(1886)  62  Mich.  343,  28  N.  W.  881.  But 
in  this  case  the  government  makes  no  claim 
that  defendant  has  been  guilty  of  any  negli- 
gence contributory  to  the  fraud  practised. 
Counsel  for  the  government  comes  into 
court  with  the  statement  that  the  Secretary 
of  the  Treasury  of  the  United  States  is 
not  presumed  to  know  the  signatures  of 
such  agents  of  the  United  States  as  are 
authorized  to  draw  on  him.  It  is  argued 
that  the  United  States  is  entitled  to  greater 
protection  than  an  individual  from  the  un- 
authorized and  fraudulent  acts  of  its  agents. 
And  it  is  said  that  to  charge  the  government 
with  knowledge  of  the  genuineness  of  the 
signatures  of  those  of  its  servants  who  may 
be  entitled  to  draw  upon  it  is  to  impose 
a  liability  on  it  which  public  policy  demands 
should  be  borne  by  individuals  dealing  with 
it.  We  are  informed  that  to  hold  the  Treas- 
ury Department  liable  in  a  case  such  as  the 
case  at  bar  is  not  only  not  common  sense, 
but  is  against  the  recognized  principles  of 
law.  Attention  is  called  to  the  recent  case 
of  United  States  v.  National  Exch.  Bank 
(1909)  214  U.  S.  302,  317,  53  L.  ed.  1006, 
1011,  29  Sup.  Ct.  Rep.  665,  670,  16  Ann. 
Cas.  1184,  where  the  present  Chief  Justice 
said:  "The  exceptional  rule  as  to  certain 
classes  of  commercial  paper  proceeds  upon 
an  assumption  of  knowledge  or  duty  to 
know,  naturally  arising  from  the  situation 
of  the  parties,  entirely  consonant  with  their 
capabilities,  and  in  accord  with  the  com- 
mon-sense view  of  their  relation.  To  apply 
the  rule,  however,  to  the  government  and 
its  duty  in  paying  out  the  millions  of  pen- 
sion claims,  which  are  yearly  discharged 
by  means  of  checks,  would  require  it  to  be 
assumed  that  that  was  known,  or  ought  to 
have  been  known,  which  on  the  face  of  the 
situation  was  impossible  to  be  known,  would 
besides  wholly  disregard  the  relation  be- 
tween the  parties,  and  would  also  require 
that  to  be  assumed  which  the  obvious  dic- 
tates of  common  sense  make  clear  could 
not  be  truthfully  assumed." 
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In  that  case  the  United  States  was  held 
not  chargeable  with  knowledge  of  the  signa- 
tures of  the  vast  number  of  persons  entitled 
to  receive  pensions.  The  action,  was  brought 
by  the  United  States  to  recover  the  sum 
of  payments  made  at  the  subtreasury  in 
Boston  upon  194  pension  checks,  the  signa- 
tures of  the  persons  to  whom  the  checks  were 
payable  having  been  forged.  The  Supreme 
Court  held  that  the  government  had  the 
right  to  recover.  A  similar  ruling  had  been 
rendered  in  an  earlier  decision  made  by 
Judge  Coxe  in  1889  in  United  States  v. 
Onondaga  County  Sav.  Bank  (D.  C.)  39 
Fed.  259,  which  we  affirmed  in  12  C.  C.  A. 
407,  26  U.  S.  App.  377,  64  Fed.  703. 

The  case  of  United  States  v.  National 
Exch.  Bank,  supra,  affords  no  support,  how- 
ever, for  the  principle  which  counsel  for 
the  government  ask  us  to  recognize  in  this 
case.  The  rule  announced  in  that  case  is 
in  entire  harmony  with  Price  v.  Neale, 
supra,  and  with  the  cases  which  have  fol- 
lowed it.  In  United  States  v.  National 
Exch.  Bank  the  forgery  was  not  of  the 
drawer's  name,  as  in  Price  v.  Neale,  but  of 
the  payee's  name  on  pension  warrants.  The 
forgery  of  a  payee's  name  or  of  an  indorser's 
name  is  very  different  from  the  forgery  of 
a  drawer's  name.  At  comm<m  law  there  is 
no  obligation  upon  the  part  of  the  drawee 
to  know  the  genuineness  of  the  signature  of 
the  payee  or  of  an  indorser.  Price  v.  Neale 
has  never  been  applied  to  such  oases.  In 
Bolognesi  v.  United  States  (1911)  36  L.R.A. 
(N.S.)  143,  111  C.  0.  A.  67,  189  Fed.  335, 
the  United  States  had  brought  an  action 
against  the  defendants  to  recover  moneys 
collected  by  them  upon  128  money  orders, 
amounting  to  $12,800,  fraudulently  issued 
by  a  clerk  in  charge  of  a  substation  post- 
office,  less  the  amount  collected  on  the 
clerk's  bond.  The  defendants  claimed  that 
they  received  the  fraudulent  orders  in  good 
faith,  and  paid  full  value  for  them.  The 
trial  judge  directed  a  verdict  for  the  United 
States  for  the  full  amount  claimed,  and  we 
sustained  him  in  so  doing.  But  that  case 
was  subject  to  a  statute  (Rev.  Stat.  §  4057; 
Comp.  Stat.  1913,  §  7606)  which  expressly 
provided  that  in  all  cases  where  money  of 
the  Postoffice  Department  had  been  paid  to 
any  person  in  consequence  of  fraudulent 
representations,  or  by  the  mistake,  collu- 
sion, or  misconduct  of  any  officer  or  other 
employee  in  the  postal  service,  the  Post- 
master General  should  cause  suit  to  be 
brought  to  recover  such  wrong  or  fraudu- 
lent payment  or  excess.  And  we  held  that 
the  United  States  might  recover  the  amount 
paid  out,  on  money  orders  fraudulently 
issued,  from  the  perscms  to  whom  it  was 
paid,  and  that  the  good  faith  of  such  per- 
sons in  acquiring  the  orders  was  immaterial. 
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In  the  course  of  the  opinion  it  wbb  said 
that  the  ease  was  determined  upon  prin- 
ciples other  than  those  of  the  law  mer- 
chant, and  the  defenses  which  that  law 
would  afford  a  bona  fide  holder  for  value 
of  commercial  pap  ;  did  not  come  up  for 
consideration.  We  thoiight  that  the  gov- 
ernment in  issuing  money  orders  was  exer- 
cising a  governmental  function. 

The  contention  of  the  government  that  an 
exception  should  be  made  in  its  favor  to 
the  well-established  rule  of  Price  v.  Neale 
must  be  disregarded.  The  number  of  per- 
sons who  can  have  a  right  to  draw  bills 
upon  the  government  is  relatively  small, 
and  it  should  protect  itself  as  do  banks 
and  other  large  corporations  against  im- 
position in  such  cases.  The  Supreme  Courts 
in  Cooke  v.  United  States  ( 1875 )  91  U.  S. 
389,  23  L.  ed.  237,  said:  <<When  the  United 
States  become  parties  to  commercial  pa- 
per, they  incur  all  the  responsibilities  of 
private  persons  under  the  same  circum- 
stances." 

And  we  find  no  warrant  for  saying  that 
the  United  States  is  not  bound  bv  the  same 
law  as  an  individual  when  it  enters  into  a 
transaction  of  this  nature. 

A  bill  is  negotiable  paper,  except  where 
the  rule  is  changed  by  statute,  only  where 
it  is  made  payable  at  all  events  and  un- 
conditionally. And  this  is  expressly  re- 
quired under  the  n^otiable  instruments 
law  in  the  United  States  and  under  the  bills 
of  exchange  act  in  England.  Counsel  con- 
tend that  the  draft  in  this  case  was  not 
negotiable  because  it  was  upon  its  face  con- 
ditional. It  is  said  that  the  words  appear- 
ing on  the  draft,  ''and  charge  the  same  to 
account  for  relief  of  seamen  and  balance 
of  salary,"  made  the  draft  conditional,  and 
that  it  was  not  to  be  paid  at  all  unless 
Congress  had  appropriated  and  set  aside  a 
fund,  which  was  not  exhausted  at  the  time 
the  draft  was  presented,  for  the  payment 
of  salaries  and  for  the  relief  of  seamen.  If 
no  such  fund  existed  for  the  relief  of  sea- 
men, or  if  nothing  remained  unpaid  in  sal- 
ary account,  the  draft  would  have  been 
worthless,  as  the  holder  was  bound  to  know. 

We  do  not,  however,  find  it  necessary  to 
determine  whether  the  claim  that  this  bill 
is  conditional,  and  therefore  not  negotiable, 
is  sound  or  unsound.  In  our  view  of  the 
matter  it  is  unimportant  whether  it  is 
conditional  or  unconditional,  negotiable  or 
non-negotiable.  And  we  are  not  called  upon 
to  say  whether  a  bill  can  be  drawn  upon 
the  Secretary  of  the  Treasury  which  is 
unconditional,  and  whether  every  bill 
drawn  upon  him  is  inherently  conditional. 
That  question  can  be  decided  when  it  arises. 
But  in  our  jopinion  the  doctrine  of  Price  v. 
Neak  ia  as  applicable  to  non-negotiable 
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bills  as  it  is  to  negotiable  ones.  Price  v. 
Neale  went  upon  the  theory  that  a  drawee 
knows  the  signature  of  his  drawer,  and 
that  it  is  negligence  in  him  if  he  accepts 
or  pays  without  first  satisfying  himself  re^ 
specting  the  genuineness  of  the  signature. 
There  seems  to  be  as  much  reason  for  apply- 
ing the  principle  to  non-negotiable  paper 
as  to  paper  which  is  negotiable,  and  we 
are  unaware  that  any  cflse  has  been  decided 
in  which  a  court  has  held  the  principle  ap- 
plicable to  instruments  which  are  negotiable 
under  the  law  merchant.  And  sometimes 
it  is  said  that  without  regard  to  the  prin- 
ciple of  negligence  the  drawee  who  pays 
the  money  should  bear  the  loss,  assuming 
that  both  himself  and  the  holder  who  pre- 
sented the  bill  for  payment  are  equally  in- 
nocent, as  he  is  the  one  whose  act  occa- 
sioned the  loss.  But  upon  whichever  of 
these  two  theories  the  doctrine  of  Price  v. 
Neale  may  rest,  and  the  first  of  the  two 
seems  the  better  reason,  they  apply  with 
as  much  force  wh^ere  the  bill  is  non-nego- 
tiable as  where  it  is  negotiable.  The  im- 
portance of  the  distinction  between  nego- 
tiable and  non-negotiable  paper  grows  out 
of  the  principle  that  the  bona  fide  holder  of 
negotiable  paper  takes,  free  from  equities, 
while  the  holder  of  non -negotiable  paper 
takes  subject  to  them.  But  that  distinc- 
tion does  not  affect  the  question  now  under 
consideration.  The  act  of  payment  follows 
the  acquisition  of  the  title  by  the  holder, 
and  it  is  the  effect  of  the  act  of  payment 
alone  which  is  to  be  determined,  and,  in 
determining  it,  it  can  make  no  difference 
whether  or  not  the  holder  acquired  the 
paper  free  from  or  subject  to  existing 
equities,  and,  if  it  is  not  unconscientious 
for  the  holder  of  a  negotiable  bill  who  is 
paid  on  a  forged  signature  of  the  drawer 
to  retain  the  money  paid  him  by  the  negli- 
gence of  the  payee,  no  more  is  it  uncon- 
scientious in  the  holder  of  the  non-nego- 
tiable bill  who  has  been  paid  in  the  same 
way  to  retain  what  he  has  been  paid. 
We  are  asked  to  hold,  under  the  authority 
of  Guaranty  Trust  Co.  v.  GrotrJan,  57 
L.R.A.  689,  52  C.  C.  A.  235,  114  Fed.  433, 
and  of  Hannay  v.  Guaranty  Trust  Co. 
(C.  C.)  187  Fed.  686,  that  the  money  paid 
can  be  recovered  back.  In  the  first  of  these 
cases  a  draft  directed  the  drawee  to  pay 
and  charge  the  same  to  account  of  certain 
flax  seed,  forged  duplicate  bills  of  lading 
for  which  were  attached  to  the  draft.  The 
acceptance  was,  "Accepted  against  indorsed 
bills  of  lading"  for  flax  seed.  The  draft 
was  paid  without  knowledge  that  the  bills 
of  lading  were  forged,  and  before  the  arrival 
of  the  steamship  on  which  the  flax  seed 
should  have  bees  according  to  the  bills  of 
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lading,  and  without  the  knowledge  th&t  the 
flax  seed  was  not  there. 

It  was  held  in  that  case  that  the  accept- 
ance was  conditioned  on  the  delivery  of 
genuine  bills  of  lading,  and  that,  as  this 
condition  was  not  waived  by  payment,  the 
acceptor  could  recover  the  money  paid.  The 
same  principle  was  involved  in  the  second 
of  these  cases.  But  those  cases  are  not  in 
point  as  respects  the  question  now  before 
us.  In  the  two  cases  cited,  the  forgery  was 
not  of  the  signature  of  the  drawer,  but 
of  the  bills  of  lading  which  purported  to 
have  been  issued  by  the  carrier.  The  drawee 
of  the  bill  of  exchange  was  not  presumed  to 
know  the  genuineness  of  the  signatures  to 
the  bills  of  lading.  The  court,  holding  the 
acceptance  and  payment  to  have  been  con- 
ditional on  the  genuineness  of  the  bills  of 
lading,  allowed  the  money  to  be  recovered 
back,  as  the  condition  had  not  been  realized. 

Judgment  is  affirmed. 


ALABAMA  SUPREME  COURT. 

R.  A.  COFFEY,  Receiver,  Appt., 

v. 

J.  W.  GAY  et  al. 

(—  Ala.  — ,  67  So.  681.) 

Receiver  —  right  to  appeal   from  ad* 
Terse  decision. 

A  receiver  who  brings  an  action  to  estab- 
lish a  claim  in  the  court  from  which  he 
received  his  appointment  cannot  appeal 
from  an  adverse  decision  without  permis- 
sion of  the  court. 

(November  7,  1914.) 


APPEAL  by  plaintiff  from  a  decree  of 
the  Chancery  Court  for  Jackson  County 
dismissing  a  bill  filed  to  recover  from  de- 
fendants for  unpaid  stock  subscriptions. 
Appeal  dismissed. 

The  facts  are  stated  in  the  opinion. 
Mr.  Lawrence  E.  Brown  for  appellant. 
Mr.  John  F.  Proctor  for  appellees. 

Gardner,  J.,  delivered  the  opinion  of  the 
court: 

The  First  State  Bank  of  Bridgeport,  Ala- 
bama, was  placed  in  the  hands  of  a  receiver 
under  appointment  of  the  chancery  court 
of  Jackson  county,  upon  bill  filed  by  Alex  M. 
Garber,  as  attorney  general  of  Uie  state,  as 
provided  by  statute  (§  3560,  Code  of  1907) 
of  force  at  that  time.  Pending  the  adminis- 
tration of  the  affairs  of  said  bank  in  said 
court,  the  receiver  first  named  resigned, 
and  appellant,  R.  A.  Coffey,  was  duly  ap- 
pointed his  successor,  and  is  now  acting  as 
such.  This  bill  was  filed  by  said  receiver 
against  stockholders,  seeking  recovery  from 
them  upon  the  theory  of  unpaid  subscrip- 
tions, etc.  The  suit  is  by  said  Coffey  in  his 
official  capacity  only;  he  being  without  any 
interest  therein  except  in  an  official  way. 

The  first  averment  of  the  bill  is  as  fol- 
lows: "That  orator  is  receiver  of  the  First 
State  Bank,  acting  under  appointment  of 
this  court  made  in  the  case  of  Alex  M.  Gar- 
ber, Attorney  General,  etc.,  v.  First  State 
Bank,  and  brings  this,  his  bill  of  complaint, 
in  his  official  capacity  as  such  receiver." 

Upon  submission  of  the  cause  for  final  de- 
cree, the  chancellor  was  of  the  opinion  that 
the  complainant  had  failed  to  make  out  his 
case,  and,  of  consequence,  dismissed  the 
bill;   the  reasons   therefor  being  expressed 


Note.  —  Right  of  receiver  to  appeal, 

I.  Orders    not   aflFecting    receiver   person- 
ally. 

a.  Bight  to  appeal  in  general,  802. 

b.  Receiver  as  representative  of  cred- 

itors and  others  Interested  in  the 
property,  805. 

c.  Receiver  as  mere  officer  of  court, 

807. 
II.  Orders  aflTccting  receiver  personally. 

a.  Compensation    and    settlement    of 

accounts,  808. 

b.  Removal,    809. 

III.  N<^ro8sity  for  leave  of  court,  810. 

IV.  Effect  of  allowance  of  appeal,  811. 

V.  Dismissal   of   appeal   by   court   on    its 
own  motion,  811. 
VI.  Miscellaneous,  811, 

This  note  is  confined  to  consideration  of 
the  questions  whether  a  receiver  as  such 
has  sufficient  interest,  or  stands  in  such 
a  representative  capacity  that  he  is  entitled 
to  appeal  from  an  order  of  the  court,  and 
whe&er  an  appeal  can  be  taken  by  him 
L..R.A.1915D. 


without  leave  of  the  court  making  the  order 
appealed  from. 

As  to  right  of  administrator,  executor, 
or  trustee  to  appeal  as  party  aggrieved,  see 
note  to  Bryant  v.  Thompson,  13  L.R.A.  745. 

/.  €>rder8  not  affecting  receiver  person- 
ally. 

a.  Right  to  appeal  in  general. 

In  comparatively  few  cases  has  tlie  ques- 
tion been  considered  as  to  the  necessity  for 
a  receiver's  obtaining  leave  of  court  to  ap- 
peal. In  most  of  the  cases  the  question  de- 
cided has  been  whether  he  had  such  interest, 
or  stood  in  such  a  representative  posi- 
tion, as  entitled  him  to  appeal.  If  so,  it 
was  seemingly  assumed  that  an  appeal 
would  lie  as  in  other  cases,  and  if  not, 
leave  of  court  to  take  the  appeal  was  held 
not  to  confer  upon  the  receiver  the  right 
of  appeal.  It  appears  to  be  the  general 
rule  that,  as  representing  all  the  creditors 
and  others  interested  in  the  property,  a  re- 
ceiver has  the  right  to  appeal  from  an  or- 
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in  the  decree.  From  this  adverse  decree  the 
receiver  brought  this  appeal. 

Appellees  move  that  the  appeal  be  dis- 
missed upon  the  ground  that  the  appeal 
is  taken  by  the  reeciver,  as  such,  without 
any  authority  from  the  court  appointing 
him,  and  without  disclosing  any  special  or 
personal  interest  in  said  appeal. 

"The  appointment  of  a  receiver  is  one 
of  the  prerogatives  of  a  court  of  equity, 
exercised  in  aid  of  its  jurisdiction^  in  order 
to  enable  it  to  accomplish,  as  far  as  prac- 
ticable, complete  justice  between  the  parties 
before  it." 

"He  [receiver]  is  said  to  be  the  arm  and 
the  hand  of  the  court,  a  part  of  the  ma- 
chinery of  the  court,  by  which  the  rights 
of  parties  are  protected."    34  Cyc.  16,  17. 


«, 


'A  receiver  appointed  by  the  court  of 
chancery  is,  to  every  extent,  an  officer  of 
that  court."  Magee  v.  Ck>wperthwaite,  10 
Ala.  966. 

By  the  decided  weight  of  authority  it  is 
established  as  the  general  rule  that  a  re- 
ceiver cannot  institute  an  action  connected 
with  the  administration  of  his  trust  with- 
out first  procuring  the  leave  of  the  court 
appointing  him.  High,  Receivers,  4th  ed. 
§  208;  34  Cyc.  377. 

As  a  reason  for  the  above  rule,  it  was 
said  in  Screven  v.  Clark,  48  Ga.  41:  "A 
receiver  is  at  last  only  an  officer  of  the 
court,  and  the  foundation  of  the  rule  prob- 
ably is  that  it  is  always  for  the  court  itself 
to  determine  whether  it  shall  be  dragged 
into  litigation.* 


M 


der  which  in  its  effect  increases  or  dimin- 
ishes the  estate  as  a  whole,  but  not  from 
an  order  merely  determining  the  relative 
rights  of  parties  to  the  suit,  or  of  creditors 
whose  claims  against  the  estate  are  ad- 
mittedly valid;  also  that  from  an  order 
in  which  he  has  a  personal  interest,  as  one 
settling  his  accounts  or  affecting  his  com* 
pensation«  he  may  appeal.  The  rule  was 
thus  stated  by  the  Federal  Supreme  Court, 
by  Mr.  Justice  Brewer,  in  Bosworth  v. 
Terminal  R.  Asso.  174  U.  8.  182,  43  L.  ed. 
941,  19  Sup.  Ct.  Rep.  625:  "It  is  often 
said  that  he  [a  receiver]  is  merely  the  hand 
of  the  court  which  has  appointed  him;  and 
for  certain  purposes  that  is  not  an  inapt 
expression.  He  is  charged  with  the  duty 
of  carrying  into  execution  the  orders  of 
that  court,  but  he  is  also  a  custodian  of 
property,  and  has  by  virtue  of  such  cus- 
tody certain  obligations  to  the  parties  own- 
ing or  interested  therein.  First.  A  receiver 
may  defend,  both  in  the  court  appointing 
him  and  by  appeal,  the  estate  in  his  pos- 
session against  all  claims  which  are  an- 
tagonistic to  the  rights  of  both  parties  to 
the  suit.  .  .  .  Second.  He  may  likewise 
defend  the  estate  against  all  claims  which 
are  antagonistic  to  the  rights  of  either 
party  to  the  suit,  subject  to  the  limitation 
that  he  may  not  in  such  defense  question 
any  order  or  decree  of  the  court  distribut- 
ing burdens  or  apportioning  rights  between 
the  parties  to  the  suit  or  any  order  or  de- 
cree resting  upon  the  discretion  of  the  court 
appointing  him.  ...  In  appointing  a 
receiver  the  court  has  a  right,  within  cer- 
tain recognized  limits,  to  prescribe  the 
terms  and  conditions  of  the  appointment. 
.  .  .  Now  these  conditions,  whatever  they 
may  be,  are  beyond  the  challenge  of  the  re- 
ceiver. He  may  not  say  directly  or  indi- 
rectly, 'I  accept  the  appointment;  I  take 
charge  of  the  property,  but  I  repudiate  the 
terms  and  conditions  imposed  on  the  re- 
ceivership.' .  .  .  Third.  Neither  can 
he  question  any  subsequent  order  or  decree 
of  the  court  distributing  the  estate  in  his 
hands  between  the  parties  to  the  suit.  It 
is  nothing  to  him  whether  all  of  the  prop- 
erty is  given  to  the  mortgagee  or  all  re- 
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turned  to  the  mortgagor.  He  is  to  stand 
indifferent  between  the  parties,  and  may  not 
be  heard  either  in  the  court  which  appointed 
him,  or  in  the  appellate  court,  as  to  the 
rightfulness  of  any  order  which  is  a  mere 
order  of  distribution  between  the  parties. 
In  this  connection  it  must  be  noticed  that 
an  intervener,  although  for  certain  purposes 
recognized  as  a  par^  to  the  litigation,  is 
not  such  a  party  as  comes  within  the  scope 
of  the  limitation  just  announced.  He  is 
one  who  comes  into  the  litigation  asserting 
a  right  antagonistic  or  superior  to  that 
of  one  or  both  of  the  parties  thereto,  and  a 
receiver  who  represents,  so  far  as  the  prop- 
erty is  concerned,  the  interests  of  the  par- 
ties, may  rightfully  challenge  his  claim; 
provided  that  in  such  challenge  he  does  not 
question  any  orders  of  the  court  heretofore 
referred  to.  .  .  .  Fourth.  He  may  ap- 
peal from  an  order  or  decree  which  affects 
his  personal  rights,  provided  it  is  not  an 
order  resting  in  the  discretion  of  the  court. 
Thus  he  may  not  appeal  from  an  order  dis- 
charging or  removing  him,  or  one  directing 
him  in  the  administration  of  the  estate, 
as,  for  instance^  to  issue  receiver's  certifi- 
cates, to  make  improvements,  or  matters  of 
that  kind,  all  of  which  depend  on  the  sound 
discretion  of  the  trial  court.  He  may  ap- 
peal from  an  order  disallowing  him  com- 
missions or  fees,  because  that  affects  him 
personally,  is  not  a  matter  purely  of  dis- 
cretion, and  does  not  delay  or  interfere  witii 
the  orderly  administration  of  the  estate. 
Fifth.  His  right  to  appeal  from  an  allow- 
ance of  a  claim  against  the  estate  does  not 
necessarily  fail  when  the  receivership  is  ter- 
minated to  the  extent  of  surrendering  the 
property  in  the  possession  of  the  receiver. 
It  is  a  common  practice  in  courts  of  equity, 
anxious  as  they  are  to  be  relieved  from  the 
care  of  property,  to  turn  it  over  to  the 
parties  held  entitled  thereto^  even  before 
the  final  settlement  of  all  claims  against  it, 
and  at  the  same  time  to  leave  to  the  re- 
ceiver the  further  defense  of  such  claims, 
the  party  receiving  the  property  giving  se- 
curity to  abide  by  any  decrees  which  may 
finally  be  entered  against  the  estate.  An 
admission   that  the  railway  property  had 
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Speaking  to  the  question  of  an  appeal  by 
the  receiver  from  an  order  entered  in  the 
court  from  which  he  received  his  appoint- 
ment, the  supreme  court  of  Wisconsin,  in 
the  case  of  McKinnon  v.  Wolfenden,  78  Wis. 
237,  47  N.  W.  436,  after  noting  that  the  ap- 
peal hj  the  receiver  was  not  authorized  by 
the  court,  said:  ''Without  such  authority 
it  was  not  competent  for  him  to  take  the 
appeal.  A  receiver  is  the  mere  servant  or 
agent  of  the  court  to  do  its  bidding,  and  he 
cannot  be  heard  to  question  by  appeal  the 
regularity  or  propriety  of  the  orders  of 
court  in  the  action,  unless  the  court  first 
authorizes  him  to  do  so." 

"And,  since  he  is  the  mere  servant  or 
agent  of  the  court,  he  will  not  be  allowed 
of  his  own  volition  to  appeal  from  an  order 


made  in  the  progress  of  the  cause  in  which 
he  is  appointed."  High,  Receivers,  4th  ed. 
§  264b. 

See  also  First  Nat.  Bank  v.  G.  Bunting 
&  Ck).  7  Idaho,  27,  59  Pac.  929,  1106;  34 
Cyc.  447. 

Authority  to  institute  the  suit  in  the 
instant  case  may  be  found  in  the  order  ap- 
pointing appellant  receiver,  and,  while  it 
is  true  the  suit  is  by  a  separate  and  inde- 
pendent bill,  yet  it  may  still  be  considered 
as  merely  a  part,  of  the  administration  of 
the  trust  estate  and  as  ancillary  to  the 
main  suit.  Such  was  the  effect  of  the  hold- 
ing in  White  v.  Ewing,  159  U.  S.  36,  40 
Lr.  ed.  67,  15  Sup.  Ct.  Rep.  1018,  wherein  it 
is  said:  "The  circuit  court  obtained  juris- 
diction over  the     .     .     .    company  by  the 


been  turned  over  to  the  purchaser  is  not 
therefore  of  itself  conclusive  against  the 
right  of  the  receiver  to  appeal." 

A  receiver  may  appeal,  it  has  been  said, 
with  respect  to  any  claim  asserted  by  or 
against  the  estate  involving  the  increase 
or  diminution  of  the  entire  estate  of  which 
he  is  the  receiver,  and  which  increase  or 
diminution  would  inure  to  the  benefit  or 
loss  of  all  the  creditors.  Knabe  v.  Johnson, 
107  Md.  616,  69  Atl.  420;  Beilman  v.  Poe, 
120  Md.  444.  88  Atl.  181;  Esmeralda  County 
V.  Wildes,  36  Nev.  526,  137  Pac.  400. 

But  as  regards  the  respective  equities  of 
parties  to  the  suit,  the  rule  has  been  laid 
down  that  the  receiver  should  be  indiffer- 
ent, and  not  partisan;  that  his  duty  is  to 
all  the  parties  in  common,  and  he  should 
not  become  the  advocate  of  one  against  the 
other.  Bos  worth  v.  Terminal  R.  Asso.  26 
C.  C.  A.  279,  53  U.  S.  App.  302,  80  Fed. 
969,  modified  and  affirmed  in  174  U.  S.  182, 
43  L.  ed.  941,  19  Sup,  Ct.  Rep.  625;  Beil- 
man V.  Poe,  120  Md.  444,  88  Atl.  131 ;  Es- 
meralda County  V.  Wildes,  36  Nev.  526,  137 
Pac.  400. 

Accordingly,  it  has  been  held  that  a  re- 
ceiver has  no  right  to  appeal  from  an  order 
of  the  court  merely  determining  the  rela- 
tive rights  of  creditors,  and  not  involving 
an  increase  or  diminution  of  the  assets  as 
a  whole.  Bosworth  v.  Terminal  R.  Asso. 
supra:  Grier  v.  Union  Nat.  L.  Ins.  Co.  217 
Fed.  293;  State  ex  rel.  Wilkerson  v.  Cobbe, 
182  Ala.  331,  62  So.  729;  Knabe  v.  Johnson, 
107  Md.  616,  69  Atl.  420;  Esmeralda  County 
V.  Wildes,  36  Nev.  526,  137  Pac.  400; 
Strauss  v.  Carolina  Interstate  Bldg.  &  L. 
Asso.  118  N,  C.  556,  24  S.  E.  116;  Battery 
Park  Bank  v.  Western  Carolina  Bank,  127 
N.  C.  432,  37  S.  E.  461 ;  State  ex  rel.  Miller 
V.  People's  State  Bank,  22  N.  D.  583,  136 
N.  W.  196. 

Under  a  statute  giving  the  right  of  ap- 
peal to  any  party  ''aggrieved,"  it  was  held 
in  Esmeralda  County  v.  Wildes,  36  Nev. 
526,  137  Pac.  400,  that  a  receiver  had  no 
right  to  appeal,  even  with  the  permission 
of  the  court  rendering  it,  from  a  decree 
that  a  sum  deposited  in  a  bank  for  which 
the  receiver  was  appointed  was  a  special 
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deposit,  and  that  it  be  paid  by  the  receiver 
to  the  petitioner  as  a  preference,  the  re- 
ceiver admitting  that  the  sum  had  be^i 
deposited  with  the  bank,  but  denying  that 
it  was  a  special  deposit.  The  ground  of 
the  decision  is  that  in  eases  of  this  char- 
acter, where  the  debt  is  admitted,  but  the 
only  contest  is  whether  the  claimant  is  en- 
titled to  a  preference,  the  receiver  does  not 
have  sufficient  interest  to  appeal,  but  should 
stand  as  neutral  between  the  parties,  and 
that  the  creditors  only  are  the  aggrieved 
parties  entitled  to  appeal. 

In  Esmeralda  County  v.  Wildes,  supra,  it 
was  plausibly  contended  that  the  expres- 
sions sometimes  used  in  describing  the  po- 
sition of  the  receiver  as  an  "agent,"  an 
"arm,"  or  a  "hand"  of  the  court,  are  mean- 
ingless figures  of  speech,  and  when  taken 
literally  do  not  fully  and  correctly  describe 
the  official  relation  of  the  receiver  to  the 
court;  that  the  receiver  is  not  a  mere  agent 
compelled  to  obey  every  word  or  ill^al 
order;  also  that,  even  if  it  be  conceded  that 
the  receiver  has  no  right  of  appeal  between 
rival  creditors  as  such,  he  should  have  the 
right  of  appeal  as  representative  of  the 
creditors,  where,  as  in  this  instance,  they 
are  not  parties  to  the  proceeding,  and  not 
represented  unless  by  the  receiver.  And  the 
court  remarked  upon  the  necessity  of  a  law 
which  would  provide  a  better  protection 
for  creditors  and  their  interests  in  such  a 
case,  inasmuch  as  the  receiver,  being  re- 
quired to  remain  neutral,  was,  under  the 
statute,  deprived  of  the  right  of  appeal, 
saying  that  power  should  be  vested  in  the 
court  appointing  a  receiver  in  a  case  of  this 
kind,  to  appoint  an  agent  to  represent  the 
creditors  separately  and  apart  from  the  re- 
ceiver, and,  by  reason  of  his  representative 
capacity,  to  prosecute  an  appeal,  so  that 
the  guidance  of  the  court  of  last  resort 
would  be  aflforded  not  only  to  the  receiver 
as  the  representative  of  the  estate,  but  also 
to  the  court  appointing  him. 

So,  in  State  ex  rel.  Miller  v.  People's 
State  Bank,  22  N.  B.  683,  135  N,  W.  196, 
it  was  held  that  a  receiver  of  a  bank  had 
no  right  to  appeal  from  an  order  of  tiie 
court  allowing  a  preference  to  a  creditor. 


COFFEY  T.  GAY. 


805 


filing  of  the  original  ereditors'  Hll,  •  .  ; 
and  by  the  appointment  of  a  receiver,  and 
any  suit  by  or  against  such  receiver,  in 
the  course  of  the  winding  up  of  such  oorpo^ 
ration,  whether  for  the  eoliection  of  its  as- 
sets or  for  the  defense  of  its  property 
rights,  must  be  regarded  an  ancillary  to  the 
main  suit*"  etc. 

The  fact,  therefore,  Uuit  the  suit  was  by 
separate  bill  filed  in  the  same  court*  from 
which  the  receiver  received  his  appointment, 
can  have  no. effect  upon  the  principle  in- 
volved. This  §uit  the  receiver  was  without 
authority  to  bring  until  he  iirst  obtained 
permission  of  the  court  of  his  appointment. 
This  consent  given,  he  flies  his  bill  in  the 
chancery  court,  from  which  he  received  his 
power  to  act.    Whether  or  not  the  author- 


ity given  to  sue  would  also  carry  with  it 
the  implied  authority  to  appeal  from  an 
adverse  judgment  had  the  suit  been  in  a 
court  other  than  the  one  from  which  he  ob- 
tained his  appointment  we  need  not  stop 
to  inquire.  That  question  is  not  before  us. 
We  think  that  most  clearly  there  could  be 
no  implied  authority  in  the  instant  case  for 
an  appeal  from  its  adverse  decree.  Indeed, 
this  question  is  answered  in  the  recent  case 
of  Cobbs  V.  Vizard  Invest.  Co.  182  Ala.  372^ 
62  Sa  730,  wherein  it  is  said:  "The  re- 
ceiver is  the  mere  creature  of  the  court. 
He  must  give  heed  to  his  master's  voice. 
He  cannot  make  authority  for  himself. 
Neither  the  recited  language  of  the  decree 
nor  any  reasonable  implication  to  be  found 
in   it   authorises   the   receiver   to   question 


and  that  such  an  appeal,  though  taken  with 
the  permission  of  the  court  making  the  or- 
der, would  be  dismissed. 

But  a  similar  order  was  held  appealable 
by  the  receiver  under  the  New  York  prac- 
tice, at  lea-st  from  the  special  to  the  general 
term  of  court.  People  v.  St.  Nicholas  Bank, 
( Re  Lathrop)  77  Hun,  169,  28  N.  Y.  Supp. 
407,  followed  in  s.  c.  (Re  Romans)  77  Hun, 
611,  28  N.  Y.  Supp.  421,  s.  c.  (Re  Quincy) 
77  Hun,  611,  28  N.  Y.  Supp.  421,  s.  c.  (Re 
Beers)  77  Hun,  611,  28  N.  Y.  Supp.  422, 
8.  c.  (Re  Kohn)  77  Hun,  611,  28  N.  Y. 
Supp.  422,  s.  c.  (Re  Kerr)  77  Hun,  611,  28 
N.  Y.  Supp.  423.  It  had  been  previously 
held,  the  court  said,  that  a  receiver,  as  an 
officer  of  the  court,  had  a  right  to  apply 
from  time  to  time  to  the  court  for  instruc- 
tion.s«  and  that  this  meant  not  simply  the 
special  term  or  any  other  branch,  but  the 
entire  court  made  up  of  its  various  branches, 
including  the  general  term.  And  a  receiver 
of  a  bank  who,  on  the  petition  of  depositors, 
had  been  ordered  to  pay  out  certain  funds 
notwithstanding  his  opposition  thereto,  was 
regarded  as  a  party  aggrieved  within  the 
meaning  of  the  provisions  of  the  Code  giv- 
ing the  right  to  appeal. 

"In  some  cases,  as  for  instance  from  an 
order  distributing  the  funds  of  the  estate, 
it  is  usually  held  that  a  receiver  has  no 
right  of  appeal;  but  where  the  duty  is  put 
upon  him  of  defending  the  assets  of  the 
estate,  or  protecting  it  from  unwar- 
ranted or  unlawful  claims,  w6  do  not 
understand  that  this  right  has  ever  been 
denied."  Pickering  v.  Richardson,  57  Wash. 
117,  106  Pac.  .614. 


h.  Receiver  as  representative  of  credit' 
ors  and  others  interested  in  the  prop^ 
erty. 

As  indicated  above,  a  receiver  has  gen- 
erally been  held  to  have  the  ri^ht  to  appeal 
from  an  order  of  the  court  affecting  tne  es- 
tate as  a  whole,  on  the  ground  that  he  rep- 
resents all  the  creditors  and  others  inter- 
ested in  the  property,  and  is  not  merely  an 
officer  of  the  court.  Particular  applications 
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of  this  rule  are  shown  in  the  following 
cases : 

In  Bosworth  v.  Terminal  R.  Asso.  174 
U.  S.  182,  43  L.  ed.  941,  19  Sup.  Ct.  Rep. 
625,  modifying  and  affirming  26  C.  C.  A. 
279,  53  U.  S.  App.  302,  80  Fed.  969,  where 
the  receiver  of  a  railroad  appointed  in  a 
foreclosure  suit  contended  that  the  claim 
of  an  intervener  for  labor  and  material 
was  due  from  a  third  party,  and  not  from 
the  mortgagor,  it  was  held  that  the  receiver 
had  the  right  to  appeal  from  an  order  of 
the  court  decreeing  payment  of  the  claim 
in  preference  to  the  mortgage  debt. 

And  in  Kavanagh  v.  Bank  of  America, 
239  111.  404,  88  N.  E.  171,  it  was  held  that 
the  receiver  of  a  bank  had  a  right  to  ap- 
peal from  an  order  directing  him  to  pay 
the  amount  of  a  certificate  of  deposit  to 
an  intervener,  an  indorsee  thereof,  the  court 
saying  that  the  receiver  represented  the  en- 
tire estate  and  all  persons  interested  in  it, 
and  it  was  his  duty  to  defend  the  estate 
against  all  claims  antagonistic  to  the  rights 
of  the  parties  to  the  suit,  and,  if  necessary 
for  such  defense,  to  appeal.  The  decision 
in  this  case  was  followed  in  Pryor  v.  Bank 
of  America,  240  111.  100,  88  N.   E.  288. 

So,  in  People  v.  Brooklyn  Bank,  140  App. 
Div.  750,  126  N.  Y.  Supp.  155,  it  was  held 
that  a  receiver  of  a  bank  might  appeal 
from  an  order  denying  his  motion  for  a  re- 
view of  his  own  account  and  that  of  his 
coreceiver,  on  the  ground  that  the  allow- 
ances to  the  receivers  and  their  attorneys 
were  excessive,  although  the  bank  had  con- 
sented to  the  allowances,  where  the  consent 
was  given  under  moral,  if  not  legal,  duress 
in  order  to  resume  business.  The  receiver 
was  regarded  as  entitled  to  appeal  as  rep- 
resenting all  parties  interested  in  the  estate. 
An  appeal  from  this  decision  was  dismissed 
in  202  N.  Y.  561,  95  N.  E.  1136,  without 
opinion. 

A  receiver  of  a  railroad  appointed  by  a 
state' court,  from  whose  possession  the  prop- 
erty is  wrongfully  taken  by  a  receiver  ap- 
pointed by  the  Federal  court,  has  such  in- 
terest in  the  property  as  will  give  him  a 
standing  in  the  Federal  court  to  petition 
for  its  restoration  to  his  possession,  and  to 
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the  court'9  decree  by  appeal.  In  the  gen- 
eral expression  of  this  decree  there  is  noth- 
ing to  indicate  that  it  was  written  with  the 
view  of  conferring  unusual  authority  upon 
the  receiver)  or  that  the  court  had  in  con- 
templation  the  propriety  of  the  receiver's 
appeal  from  its  future  orders." 

The  language  is  directly  applicable  here. 
The  court  gave  permission  to  bring  the 
suit,  and  the  same  court  heard  and  deter- 
mined the  cause  adversely  to  the  receiver. 
There  Is  nothing  in  the  order  permitting 
suit  indicating  any  purpose  to  grant  leave 


to  appeal  from  any  order  or  decree  of  that 
court.  The  court  has  by  its  decree  deter- 
mined that  there  is  no  merit  in  the  suit, 
and  dismissed  the  bill.  ''The  receiver  is  the 
mere  creature  of  the  court.  He  must  give 
heed  to  his  master's  voice."  Without  the 
pernouBsion  of  the  court  he  had  no  authority 
to  bring  suit,  and  it  is  entirely  within  the 
same  line  of  reasoning  to  require  that  he 
obtaii>  leave  to  prosecute  the  appeal  from 
an  adverse  decree  from  the  same  court. 
There  are,  of  course,  exceptions  to  the  rule, 
but  with  these  we  are  not  concerned. 


maintain  an  appeal  from  an  order  refusing 
to  restore  such  possession.  Shields  v.  Cole- 
man, 157  U.  S.  168,  39  L.  ed.  660,  15  Sup. 
Ct.  Rep.  570. 

A  receiver  of  a  partnership,  as  repre- 
senting the  members  of  the  firm  and  its 
creditors,  may  appeal  from  a  judgment  for 
the  plaintiffs  in  an  action  for  goods  sold 
and  delivered  to  the  firm,  to  which  he  is  a 
party,  although  the  verdict  is  against  part 
only*  of  the  members  of  the  firm.  Honegger 
V.  Wettstein,  15  Jones  &  S.  125.  On  appeal, 
however,  in  94  N.  Y.  252,  13  Abb.  N.  C. 
393,  it  was  held  that  the  receiver  had  no 
such  interest  in  the  action  as  entitled  him 
to  intervene  and  defend;  that  the  order  al- 
lowing him  to  do  so  was  erroneous,  and  the 
judgment  was  therefore  reversed. 

In  Felton  v.  Ackerman,  9  C.  C.  A.  457, 
22  U.  S.  App.  154,  61  Fed.  225,  it  was  held 
that  a  receiver  of  a  railroad  might  appeal 
from  an  order  of  the  court  by  which  he  had 
been  appointed,  granting  an  injunction,  at 
the  instance  of  an  intervener,  restraining 
the    receiver    from    obstructing   a    highway 


crossing. 


As  to  whether  the  receiver  stood  in  such 
a  representative  position  as  entitled  him 
to  appeal,  the  court  in  Felton  v.  Ackerman, 
supra,  said:  'The  first  question  suggested 
is  whether  it  is  consonant  with  the  rela- 
tions which  ought  to  exist  between  a  re- 
ceiver and  the  court  appointing  him,  that 
he  should  be  allowed  to  appeal  from  an  or- 
der of  the  kind  made  here.  We  think  it  is. 
The  learned  judge  at  the  circuit  allowed 
the  appeal,  and  we  see  no  reason  why  he 
should  not  have  done  so.  While  it  is  true 
that  the  receiver  is  an  arm  of  the  court 
in  the  administration  of  the  property,  yet, 
where  persons  intervene  to  obtain  relief 
against  him,  because  they  cannot  obtain 
full  relief  in  any  other  forum,  the  issue 
raised  by  his  answer  to  the  petition  makes 
the  proceeding  an  adversary  one,  in  which 
the  receiver  represents  the  interests  of  the 
owners  of  the  property  of  which  he  is  tem- 
porarily in  charge.  If,  as  such  representa- 
tive, he  feels  aggrieved  by  an  order  of  the 
court  made  in  an  adversary  proceeding  of 
this  character,  it  is  difiicult  to  see  why  he 
should  not  be  permitted  to  have  the  order 
of  the  court  reviewed  by  the  appellate  tribu- 
nal, to  which  any  other  litigant  may  resort. 
Certainly,  the  owners  of  the  property,  if  ag- 
grieved by  the  order  against  tlie  receiver, 
L.R.A.1915D. 


might  appeal,  and  there  would  seem  to  be 
no  juatice  in  preventing  the  temporary  cus- 
todian of  their  property  from  domg  so.  As 
between  parties  to  the  action  claiming  an 
interest  to  the  property  which  he  is  pre- 
serving, of  course,  the  receiver  can  take 
no  part;  but  where  the  appeal  is  in  the  in- 
terest of  the  property,  and  therefore  in  the 
interest  of  all  who  shall  thereafter  be 
shown  to  have  any  right  to  the  property, 
it  is  quite  convenient  and  proper  that  the 
receiver  should  be  allowed  to  conduct  the 
appellate  proceeding." 

Receivers  of  a  railroad  appointed  during 
the  pendency  of  an  appeal  in  a  proceeding 
to  condemn  land  for  railway  purposes  were 
held  in  Jeffery  v.  Osborne,  145  Wis.  351, 
129  N.  W.  931,  entitled  to  appeal  from  the 
verdict  assessing  the  damages  on  a  second 
trial. 

And  in  Thom  v.  Pittard,  10  C.  C.  A.  352, 
8  U.  S.  App.  597,  62  Fed.  232,  it  was  held 
that  a  receiver  of  a  railroad,  with  the  con- 
sent of  the  court,  might  appeal  from  a  de- 
cree for  damages  for  injuries  to  an  em- 
ployee while  the  road  was  being  operated 
by  the  receiver. 

As  to  the  representative  character  of  the 
receiver,  it  was  said  in  Thom  v.  Pittard, 
supra :  "It  is  claimed  that  the  receiver,  the 
ofiicer  and  servant  of  the  court,  subject  to 
its  orders,  without  personal  interest  in  the 
funds  under  his  control,  which  are  to  be 
accounted  for  as  the  court  may  direct,  is 
not  to  be  permitted  to  refuse  to  obey  the 
court's  orders  by  appealing  from  its  dcKrees. 
But  we  must  remember  that  the  receiver 
represents  all  the  parties  in  Interest.  He 
stands  for  the  railroad  company  as  well 
as  for  all  persons  having  claims  against 
it,  and  he  speaks  for  the  bondholders  as 
well  as  for  the  stockholders.  While  he  has 
no  personal  interest  in  the  proceedings,  ex- 
cept to  faithfully  and  impartially  discharge 
his  duties,  it  is  incumbent  upon  him  to 
carefully  protect  the  property  confided  to 
his  keeping.  .  •  .  Permission  given  the 
receiver  to  sue,  or  direction  to  him  to  de- 
fend, should  take  with  it  the  right  to  fol- 
low the  suit  to  tho  court  of  last  resort. 
.  .  .  While  it  is  true  that  any  of  the 
defendants  to  said  chancery  suit,  interested 
in  the  property  of  the  railroad  company  and 
in  its  proper  distribution,  as  also  the  plain- 
tifi's,  could  have  appealed  from  said  decree 
in  favor  of  appellee,     .     .     .     still  it  does 
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Tlie  court  may  deem  an  appeal  a  useless 
consumption  of  the  fund  of  the  estate,  as 
well  also  as  productive  of  unnecessary  delay 
in  its  administration.  We  doubt  not  that 
in  all  proper  cases  the  court  would  give 
the  permission  for  review  of  the  decree,  a 
matter  resting  largely  in  the  sound  discre- 
tioiv  of  the  court,  and  for  an  abuse  of  the 
discretion  the  party  aggrieved  is  not  with* 
out  yemedy. 

The  principles  recognized  in  Cobbs  v.  Viz- 
ard Invest.  Co.  supra,  seem  decisive  of  this 
case,  and  in  the  conclusjon  of  the  opinion 


the  rule  here  invoked  was  declared  a  salu- 
tary one.  We  adopt,  ajs  applicable  here, 
the  concluding  sentence  of  that  opinion: 
"The  court  may,  in  its  discretion,  author- 
ize its  receiver  to  bring  its  decree  under  re- 
view by  appeal,  but  in  this  case  it  has  not 
done  so,  and  the  appeal  must  be  dismissed." 
Appeal  dismissed. 

Anderson,  Ch.  J.,  and  McClellan  and 
Mayfleld,  JJ.,  concur^ 

Petition   for   rehearing   denied   December 
17,  1914. 


not  follow  that  the  receiver,  who  was  in 
fact  the  defendant,  so  far  as  the  issues 
raised  by  the  petition  were  concerned,  could 
not  also  appeal." 

And  as  representing  the  creditors  and 
stockholders,  a  receiver  of  an  insolvent  bank 
may  appeal  from  an  order  of  the  court  di- 
recting a  settlement  of  a  claim  against  it 
which  the  petitioner  represented  was  for 
the  interest  of  all  parties.  McGregor  v. 
Third  Nat.  Bank,  124  Ga.  557,  53  S.  E.  93. 
It  was  said  that  the  receiver  was  indeed  an 
officer  of  the  court,  but  that  he  was  ap- 
pointed for  the  express  purpose  of  repre- 
senting not  only  the  bank,  but  also  all  its 
creditors  and  stockholders;  that  "unless 
he  represented  them  in  the  litigation,  it 
would  be  necessary  to  bring  all  of  them 
before  the  court.  ...  It  was  through 
the  receiver  that  these  interested  parties 
had  to  resist  the  granting  of  the  relief 
sought  by  the  plaintiff;  and  the  judgment 
being  adverse  to  him,  it  was  his  right  and 
duty,  as  their  representative,  to  except 
thereto,  if  he  or  any  of  them  was  not  satis- 
fied therewith.  Their  right  of  review  by  the 
supreme  court  was  certainly  not  cut  off 
merely  because  he  was  an  officer  of  court 
and  was,  under  ordinary  circumstances, 
subject  to  its  orders  without  question." 

Where  a  judgment  was  rendered  in  the 
Federal  court  against  a  corporation,  and  a 
receiver  appointed  by  the  state  court  ap- 
plied to  the  Federal  court  for  permission  to 
appear  specially  in  the  action,  and  make 
such  defenses  as  there  uight  be  on  behalf 
of  the  corporation,  and  for  stay  of  execution 
on  the  judgment,  it  was  held  that  the  re- 
ceiver had  a  right  to  prosecute  a  writ  of 
error  to  review  a  judgment  denying  the  pe- 
tition. Rust  V.  United  Waterworks  Co.  17 
C.  C.  A.  16,  36  U.  S.  App.  167,  70  Fed. 
129. 

In  Gephart  v.  Taylor,  124  Md.  Ill,  91 
Atl.  772,  it  was  held  that  a  receiver  of  a 
firm  had  a  right  to  appeal  from  an  order 
of  the  court  dismissing  his  petition 'filed  on 
behalf  of  certain  creditors  against  a  former 
receiver,  to  enforce  an  alleged  liability  to 
the  firm  growing  out  of  the  administration 
of  the  first  receivership. 

And  an  appeal  was  allowed  by  a  receiver 
of  a  railroad   in  Guarantee  Trust  &  S.  D 
Co.  V.  Philadelphia,  R.  &  N.  E.  R.  Co,  69 
Conn.  709,  38  L.R.A.  804,  38  Atl.  792,  from 
L.R.AJ915D. 


an  order  directing  him  to  restore  a  schedule 
of  wages  to  employees. 

It  ia  the  duty  of  receivers  to  appeal  if 
they  believe  injustice  has  been  done  to  the 
corporation  they  represent.  Strauss  v.  Caro- 
lina Interstate  Bldg.  &  L.  Asso.  118  N.  C. 
556,  24  N.  E.  116. 

See  also  Ellicott  v.  Warford,  under  II.  b, 
infra. 

o.  Receiver  as  mere  officer  of  court. 

In  some  cases  a  receiver  has  been  re- 
garded as  merely  an  officer  of  the  court,  and 
therefore  not  entitled  to  appeal  from  an 
order  distributing  the  funds  of  the  estate. 
The  order  appealed  from  has  sometimes 
been  one  distributing  the  funds  among  par- 
ties to  the  suit,  and  therefore,  under  the 
rule  laid  down  by  the  United  States  Supreme 
Court  in  the  case  of  Bosworth  v.  Terminal 
R.  Asso.  (discussed  under  I.  a,  supra),  the 
receiver  would  have  no  right  to  appeal.  But 
in  some  cases  the  right  of  appeal  has  been 
denied  to  the  receiver  even  where  tliese  to 
whom  the  funds  were  ordered  paid  were  not, 
it  sepms,  parties  to  the  original  suit,  and 
the  order  appealed  from  was  one  which 
would  diminish  the  assets  as  a  whole,  and 
therefore  it  would  seem  was  one  from  which, 
under  the  rule  generally  laid  down,  the  re- 
ceiver might  appeal. 

In  Chicago  Title  &  T.  Co.  v.  Caldwell,  68 
111.  App.  219,  the  court,  in  dismissing  an 
appeal  by  a  receiver  from  an  order  for  the 
allowance  of  a  claim  against  the  estate, 
said:  "A  receiver  is  the  mere  hand  of  the 
court,  to  do  what  the  court  directs.  When, 
in  passing  upon  his  accounts,  the  court 
charges  or  refuses  to  allow  items,  and  he 
claims  that  the  action  of  the  court  does  him 
wrong  personally,  he  may  appeal.  .  .  . 
But  if  he  may  appeal  from  one  order  in 
which  he  has  no  interest,  as  to  the  distribu- 
tion of  assets,  he  may  from  every  one;  and 
unless  he  can  be  charged  with  bad  faith  or 
want  of  reasonable  prudence,  his  expenses 
and  reasonable  compensation  must  come  out 
of  the  assets.  .  *  .  Next,  we  will  have 
clerks  appealing  from  directions  of  the 
courts  to  enter  orders  unwise  in  the  opinion 
of  the  clerks." 

So,  in  Gillespie  v.  Illinois  Steel  Co.  62 
III.  App.  594,  and  Dewar  v.  Ellwood,  98 
111.  App.  46,  receivers  were  held  to  have 
no  standing  to  complain  of  orders  of  the 
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court  determining  the  rights  of  claimants 
to  the  property  of  corporations  for  which 
the  receivers  were  appointed. 

And  in  Sutton  v.  Weber,  100  111.  App. 
360,  it  was  held  that  a  receiver  had  no  right 
to  appeal  from  an  order  of  the  court  to  pay 
a  certain  amount  of  rent  for  the  store  oc- 
cupied by  him,  where  he  had  sufficient  funds 
of  the  estate  to  pay  the  same,  as  he  wa^ 
but  an  arm  of  the  court,  bound  to  do  its 
bidding,  and  had  no  personal  interest  in 
what  should  be  done  with  the  money  which 
he  was  ordered  to  pay. 

8o,  in  Foreman  v.  Defrees,  120  ly.  App. 
486,  it  was  held  that  a  receiver  had  no  right 
to  appeal  from  an  order  of  the  court  direct- 
ing him  to  pay  a  claim  of  certain  petition- 
ers for  services  rendered  the  defendant  in 
the  salt,  the  court  saying  that  the  receiver 
was  an  officer  of  the  court,  that  the  assets 
were  under  its  control,  and  that  the  receiver 
had  no  personal  interest  in  the  question 
whether  the  assets  in  his  hands  should  go  to 
the  creditor  in  question  or  to  other  parties. 

In  the  three  Illinois  cases  last  above  cited, 
the  appeals  were  allowed  by  the  court  mak- 
ing the  order  appealed  from. 

Also,  in  Stevens  v.  Hadfield,  178  111.  532, 
52  N.  E.  875,  subsequent  proceedings  in  196 
111.  253,  63  N.  E.  633,  the  court  said  that  it 
was  of  no  consequence  to  whom  the  court 
should  ultimately  order  the  balance  in  ihe 
hands  of  the  receiver  paid,  and  that  he  could 
not  complain  of  an  order  directing  p<iy- 
ment  of  such  balance  to  a  certain  party, 
where  the  court  had  previously  made  an 
order  or  judgment  from  which  he  had  not 
appealed,  passing  upon  the  amount  of 
moneys  received  and  paid  out  by  him,  and 
finding  that  he  had  a  stated  balance  on* 
hand,  to  be  paid  out  as  the  court  might 
thereafter  direct. 

A  receiver,  it  was  said  in  Herrick  v.  Mil- 
ler, 123  Ind.  304,  24  N.  E.  Ill,  cannot  ques- 
tion the  correctness  of  an  order  made  by 
the  court  for  the  disposition  of  the  funds 
in  his  hands;  to  permit  him  to  question 
the  correctness  of  such  orders  would  be  to 
permit  a  constant  "rebellion  of  the  hands 
against  the  head,"  which  would  result  in 
the  utmost  confusion,  and  would  wholly  de- 
stroy the  usefulness  of  the  office  of  receiver. 

So,  in  Stanton  v.  Andrews,  18  111.  App. 
652,  it  was  said:  ''A  receiver  is  an  officer 
of  the  court,  and  has  been  figuratively 
styled  the  hands  of  the  court.  With  that 
figure  in  mind,  this  case  [an  appeal  by  a 
receiver  from  an  order  of  the  court  direct- 
ing payment  out  of  the  funds  in  his  pos- 
session, of  a  certain  amount  found  due  a 
creditor]  appears  very  much  like  a  mild  re- 
bellion of  the  hands  against  the  head." 

In  Stanton  v.  Andrews,  supra,  it  was  held 
that  a  receiver  has  no  right  to  appeal  from 
an  order  of  the  court  fixing  the  amount  due 
a  creditor,  and  ordering  him  to  pay  the 
same  out  of  a  fund  which  the  court  had 
previously  directed  him  to  retain  for  this 
purpose,  where  all  other  creditors  and  claim- 
ants had  been  paid  except  the  one  in  ques- 
tion, whose  claim  was  then  in  litigation, 
although  the  order  directing  the  receiver  to 
L.R.A.1915D. 


retain  the  fund  further  provided  that,  upon 
the  settlement  of  the  claim  then  in  litiga- 
tion, the  receiver  might  retain  the  residue, 
if  any,  as  additional  compensation  for  his 
services  as  receiver. 

And  it  was  said  in  Ruhl  v.  Ruhl,  24  W. 
Va.  279,  that  a  receiver*s  holding  of  the 
property  was  the  holding  of  the  court  for 
the  one  for  whom  the  poeseaaion  was  taken, 
and  that  the  receiver  had  no  more  right 
to  interfere  in  the  litigation,  or  ask  for  a 
revision  of  the  decree  or  orders  affecting 
the  rights  or  claims  of  the  parties,  than 
an  entire  stranger  to  the  cause. 

That  a  receiver  cannot  in  any  sense  be 
regarded  as  representing  any  of  the  parties 
to  the  cause  was  the  rule  laid  down  in  Re 
Colvin,  3  Md.  Ch.  278.  The  order  appealed 
from  was,  however,  one  discharging  the  re- 
ceiver and  directing  an  account.  It  waa 
said:  "It  is,  moreover,  conceded  that  the 
receiver  has  no  rights  himself,  and,  of 
course,  cannot  appeal  or  interfere  in  any 
way  in  the  conduct  of  the  cause,  unless  he 
can  be  considered  as  representing  those  at 
whose  instance  he  was  appointed.  But  to 
view  him  in  that  light  would  be  to  give 
him  a  character  inconsistent  with  the  na- 
ture of  his  office.  .  .  .  How  can  he  be 
the  officer  of  the  court  and  the  hand  of  the 
court,  and  at  the  same  time  the  representa- 
tive of  the  interests  of  certain  of  the  par- 
ties to  the  cause?  The  court  must  act  by 
its  officers  and  agents,  and  there  is  as  much 
propriety  in  calling  the  court  the  repre- 
sentative of  any  of  the  parties  to  the  cause, 
as  its  agents  and  officers,  who  derive  their 
authority  from  the  court,  and  are  removable 
at  its  discretion.  ...  If  the  receiver 
may  prosecute  this  appeal  on  behalf  of  the 
parties  whom  he  may  be  supposed  to  repre- 
sent, why  may  not  he  interfere  at  any  and 
every  stage  of  the  cause,  when  he  may  think 
the  interest  of  those  parties  requires  it? 
But  surely  this  could  never  be  tolerated. 
The  proceedings  in  the  cause,  except,  indeed, 
where  his  own  accounts  and  allowances  are 
concerned,  are  as  to  him  res  inter  alios  ctota, 
.  .  .  I  hold  it,  therefore,  to  be  too  clear 
for  doubt,  that  a  receiver  has  no  right  to 
intermeddle  in  questions  affecting  the  rights 
of  the  parties  or  the  disposition  of  the  prop- 
erty in  his  hands;  that  he  cannot  in  any 
sense,  or  to  any  extent,  be  regarded  as  the 
representative  of  any  one  or  more  of  the 
parties  to  the  cause,  and  that  he  must  re- 
tire from  his  office,  and  give  up  the  property 
committed  to  his  custody,  whenever  required 
so  to  do  by  the  court." 

See  also  cases  under  III.  infra. 


II.  Orders  affecting  receiver  peraonaU 

a.  Compensation  and  aettlenient  of  ao* 

counts, 

A  receiver,  because  of  his  personal  in- 
terest therein,  may  appeal  from  an  order 
affecting  the  amount  of  his  compensation 
or  denying  him  any  compensation.  Bos- 
worth  v.  Terminal  R.  Aaso.  174  U.  S.  182, 


COFFEY  V.  GAY. 


800 


43  L.  ed.  941,  19  Sup.  Gt  Rep.  625  (Bee  quo- 
tation from  this  case  under  I.  a,  supra) ; 
Magee  v.  Cowperthwaite,  10  Ala.  966 ;  Hern- 
don  V.  Hurter,  19  Fla.  397;  McAnrow  v. 
Martin,  183  111.  467,  56  N.  E.  168;  Sutton 
y.  Weber,  100  111.  App.  360;  Bellman  v. 
Poe,  120  Hd.  444,  88  Atl.  131;  Esmeralda 
County  V.  Wildes,  36  Nev.  526,  137  Pac.  400. 

"It  may  well  be  that  a  receiver  who  is 
the  mere  custodian  for  the  court  cannot 
appeal  from  an  order  directing  him  to  turn 
over  the  property  in  his  hands.  But  when 
the  order  erroneously  fixes  the  amount  of 
property  in  the  receiver's  hands,  and  directs 
him  to  turn  over  more  than  he  has  in  cus- 
tody, it  is  essential  to  the  protection  of  his 
rights  that  he  should  be  allowed  to  appeal." 
How  V.  Jones,  60  Iowa,  70,  14  N.  W.  193. 
To  a  similar  effect  is  Merriam  v.  Victory 
Min.  Co.  37  Or.  321,  56  Pac.  75,  68  Pac. 
37,  60  Pac.  997. 

A  receiver  in  a  foreclosure  suit,  although 
not  a  party  to  the  suit,  may  appeal  from 
a  decree  therein  settling  his  accounts. 
Hinckley  v.  Oilman,  C.  &  S.  R.  Co.  94  U. 
S.  467,  24  L.  ed.  166. 

It  is  only  from  orders  affecting  the  re- 
ceiver's compensation,  or  from  orders  refus- 
ing to  Allow  items  in  his  accounts,  that  a 
receiver  may  appeal.  Foreman  v.  Defreee, 
120  111.  App.  486.  To  a  similar  effect  is 
Haigh  V.  Carroll,  197  III.  193,  64  N.  E.  375. 

And  in  Cobbs  v.  Vizard  Invest.  Co.  182 
Ala.  372,  62  So.  730,  the  court  said:  "A 
receiver  may  undoubtedly  appeal  from  or- 
ders and  decrees  affecting  his-  claim  for 
fees  and  expenses,  or  involving  him  in  per- 
sonal responsibility,"  citing  Thornton  v. 
Highland  Ave.  &  Belt  R.  Co.  94  Ala.  353, 
10  So.  442. 

A  receiver  may  appeal  in  his  individual 
capacity  from  an  order  which  determines 
that  after  his  discharge  from  office  he  will 
be  personally  liable  for  obligations  which 
he  transacted  officially.  Re  Premier  Cycle 
Mfg.  Co.  70  Conn.  473,  39  Atl.  800. 

Where  the  receiver's  accounts  or  personal 
rights  are  affected,  it  was  said  in  Ruhl  v. 
Ruhl,  24  W.  Va.  279,  that  he  must  neces- 
sarily have  the  same  means  of  redress  that 
any  other  party  so  affected  would  have,  and 
that  it  could  not  be  doubted  that  where  a 
court  makes  a  void  decree  by  which  it  di- 
rects its  receiver  to  pay  over  funds  in  his 
hands,  and,  because  he  fails  to  obey  such 
decree,  attaches  and  imprisons  him  for  an 
indefinite  time,  he  is  entitled  to  have  the 
order  of  imprisonment  reviewed. 

See  also  Stanton  v.  Andrews,  under  I.  c, 
supra,  and  Polk  v.  Johnson,  under  III.,  infra. 


I>.  Removal, 

It  is  well  established  that  a  receiver  has 
no  right  to  appeal  from  an  order  merely 
removing  him  from  office,  and  not  settling 
his  accounts  or  affecting  the  allowance  of 
his  compensation  or  expenses*  Bosworth 
V.  Terminal  R.  Asso.  26  C.  C.  A.  279,  53 
U.  S.  App.  302,  80  Fed.  969,  modified  and 
affirmed  in  174  U.  S.  182,  43  L.  ed.  941, 
L.R.A.1915D. 


19  Sup.  Ct.  Rep.  625;  Re  Premier  Cycle 
Mfg.  Co.  70  Conn.  473,  39  Atl.  800;  L'Engle 
V.  Florida  C.  B.  Co.  14  Fla.  266;  Conner  v. 
Belden,  8  Daly,  257;  Witherbee  v.  Wither- 
bee,  55  App.  Div,  151,  68  N.  Y.  Supp.  1039; 
State  ex  rel.  Casedy  v.  Inter-State  Fisheries 
Co.  36  Wash.  80,  78  Pac.  202. 

'The  holding  of  a  receiver  is  the  holding 
of  the  court,  and  he  has  no  right  to  ask 
for  a  review  of  the  order  removing  him  any 
more  than  a  stranger  to  the  cause."  Conner 
V.  Belden,  8  Daly,  257. 

A  receiver,  it  was  said  in  Bosworth  v. 
Terminal  R.  Asso.  26  C.  C.  A.  279,  53  U.  S. 
App.  302,  80  Fed.  969,  modified  and  affirmed 
in  174  U.  S.  182,  43  L.  ed.  941,  19  Sup.  Ct. 
Rep.  625,  has  no  right  to  appeal  from  a 
decree  removing  him  from  his  position,  for 
that  is  a  matter  of  discretion  with  the  court 
appointing  him. 

And  in  State  ex  rel.  Casedy  v.  Inter-State 
Fisheries  Co.  36  Wash.  80,  78  Pac.  202,  the 
court  said:  ''No  matter  how  much  the  re- 
ceiver may  feel  aggrieved  at  the  action  of 
the  court  in  removing  him,  he  individually 
cannot  complain.  A  party  to  the  action  has 
an  interest  in  the  personnel  of  the  receiver, 
and  it  might  be  that,  if  the  court  should 
arbitrarily  remove  one  and  appoint  another, 
he  could  have  the  orders  reviewed  in  some 
way,  but  no  such  right  belongs  to  the  re- 
ceiver. He  may  have  orders  relating  to  his 
compensation,  his  accounts,  or  his  acts  while 
receiver,  reviewed,  when  he  is  aggrieved  by 
such  orders,  but  whether  he  personally  shall 
or  shall  not  continue  as  receiver  is  a  ques- 
tion he  has  no  right  to  litigate." 

A  receiver  has  no  right  to  appeal  from  a 
mere  order  of  removal  which  does  not  settle 
his  accounts  or  deny  him  compensation, 
even  though  it  direct  him  to  turn  over  to 
his  successor  all  the  property  of  the  estate 
in  his  possession  and  the  balance  of  the 
money  m  his  hands  as  shown  by  his  final 
account.  Young  v.  Irish,  104  Minn.  367,  116 
N.  W.  656. 

In  Young  ▼.  Irish,  supra,  the  court,  how- 
ever, stated  that  the  receiver  had  the  right 
of  appeal  if  tiie  order  was  susceptible  of 
the  construction  that  it  was  in  effect  a  set- 
tlement of  his  accounts  and  a  refusal  to 
allow  him  compensation. 

A  receiver  has  no  right  to  appeal  from 
an  order  of  the  court  discharging  him  and 
directing  him  to  account.  Re  Colvin,  3  Md. 
Ch.  278.  The  receiver,  it  was  said,  was  the 
hand  of  the  court,  and  the  holding  of  the 
receiver  was  the  holding  of  the  court  for 
the  one  from  whom  the  possession  was 
taken,  and  therefore  the  receiver  had  no 
rights  whatever,  and  no  more  authority  to 
ask  for  a  revision  of  the  order  removing 
him  than  an  entire  stranger  to  the  cause. 

The  contention  was  denied  in  Re  Colvin, 
supra,  that  the  receiver  had  the  right  of 
appeal  because  the  order  discharging  him 
directed  him  to  deliver  over  the  property  to 
the  administrator  pendente  liiCf  it  being 
said  that  it  was  immaterial  what  the  court 
did  with  the  property,  provided  the  receiver 
was  discharged  from  his  responsibility  as 
such,  and  that  it  could  not  be  questioned 
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but  that  he  would  be  bo  discharged  hj  obey- 
ing the  order  of  the  court  in  this  instance. 

So,  in  Ellicott  v.  Warford,  4  Md.  80,  it 
was  held  that  a  receiver  had  no  right  to  ap- 
peal from  an  order  removing  him  from  office 
and  directing  him  to  deliver  to  the  adminis- 
trator pendente  lite  the  personal  property 
of  the  estate.  The  contention  was  denied 
that  the  receiver  should  have  the  right  to 
appeal  as  representing  the  parties  inter- 
ested, especially  in  view  of  the  fact  that 
other  parties  in  interest  had  brought  inde- 
pendent appeals  from  the  same  order. 

A  receiver  has  no  right  to  appeal  from 
an  order  discharging  him  in  which  his  ex- 
penses and  compensation  are  properly  pro- 
vided for.  Montpelier  Cup  &  Metal  Works 
V.  Dilsaver,  169  111.  App.  279. 

But  where  an  order  discharging  a  receiver 
fails  properly  to  protect  him  in  the  expenses 
which  he  has  incurred  in  caring  for  the 
property,  he  may  appeal.     Ibid. 

So,  a  receiver  may  appeal  from  an  order 
removing  him  which  is  a  reflection  either 
upon  his  competency  or  integrity,  or  both, 
and  which  fails  to  protect  him  against  ex- 
penses which  he  has  incurred.  Flinn  v. 
Hanbury,  157  App.  Div.  207,  141  N.  Y. 
Supp.  844. 

Ill,  Necessity  for  leave  of  court. 

As  stated  above  (I.  a)  the  question  of 
the  necessity  for  a  receiver's  obtaining  leave 
of  court  to  appeal  has  been  considered  in 
comparatively  few  cases,  it  being  appar- 
ently generally  assumed  that  if  the  re- 
ceiver had  such  an  interest  or  stood  in  such 
a  representative  position  as  entitled  him  to 
appeal,  an  appeal  would  lie  as  in  other 
cases. 

The  decision  in  Coffey  v.  Gay,  that  a  re- 
ceiver cannot  appeal  from  an  order  of  the 
court  appointing  him  in  which  he  has  no 
personal  interest,  unless  authorized  by  tne 
court  so  to  do,  is  supported  by  the  cases  of 
Cobbs  V.  Vizard  Invest.  Co.  182  Ala.  372, 
62  So.  730;  First  Nat.  Bank  v.  C.  Bunting 

6  Co.  7  Idaho,  27,  59  Pac.  929,  1106;  Polk 
v.  Johnson,  —  Ind.  App.  — ,  76  N.  E.  634; 
McKinnon  v.  Wolfenden,  78  Wis.  237,  47  N. 
W.  436,  approved  in  Union  Nat.  Bank  v. 
Mills,  103  Wis.  39,  79  N.  W.  20.  See  also 
He  City  &  County  Invest.  Co.  L.  R.  13  Ch. 
Div.  475,  42  L.  T.  N.  S.  303,  28  Week.  Rep. 
«33;  and  Re  Silver  Valley  Mines,  L.  R.  21 
Ch.  Div.  381,  47  L.  T.  N.  S.  697,  31  Week. 
Rep.  96,  which  were  cases  of  liquidators  ap- 
pointed under  the  English  practice. 

In  First  Nat.  Bank  v.  0.  Bunting  &  Co. 

7  Idaho,  27,  59  Pac.  929,  the  court,  in  hold- 
ing that  a  receiver  appointed  in  an  action 
against  a  bank  coula  not  appeal  without 
permission  of  the  court,  from  an  order  de- 
claring deposits  in  his  possession  to  be  a 
trust  fund,  and  directing  him  to  pay  them 
to  the  state  and  certain  counties  which  had 
intervened,  said:  "It  should  be  borne  in 
mind  that  this  is  not  an  action  against  the 
receiver,  but  that  in  this  action  the  receiver 
was  appointed.  Then  the  receiver  has  no 
personal  interest  in  the  judgment  from ' 
L.R.A.1915D. 


which  he  appeals.  It  is  of  no  personal 
interest  to  the  receiver  whether  he  pays  the 
money  mentioned  in  the  several  judgments 
to  the  respondent  counties,  or  whether  he 
pays  them  to  the  general  creditors.  It  was 
his  duty  to  obey  the  orders  of  the  court 
appointing  him,  of  which  he  is  only  an 
agent.  He  had  no  right  to  appeal  from  said 
orders." 

So,  in  McKinnon  v.  Wolfenden,  78  Wis. 
237,  47  N.  W.  436,  it  was  held  that,  unless 
authorized  by  the  court  so  to  do,  a  receiver 
as  such  could  not  appeal  from  an  order  of 
the  court  appointing  him,  confirming  the 
report  of  a  referee  as  to  the  amount  due 
on  certain  mortgages,  as  the  receiver  was 
a  mere  servant  or  agent  of  the  court  to  do 
its  bidding,  and,  without  its  consent,  could 
not  be  heard  to  question  by  appeal  the  regu- 
larity or  propriety  of  its  orders. 

And  in  Cobbs  v.  Vizard  Invest.  Co.  182 
Ala.  372,  62  So.  730,  it  was  said  that  with- 
out leave  of  court  a  receiver  has  no  right 
to  appeal  from  an  order  of  the  court  ap- 
pointing him,  respecting  the  conflicting 
claims  of  creditors;  that  he  is  the  mere 
agent  of  the  court  for  the  collection  and 
distribution  of  the  assets  of  the  insolvent 
corporation  of  which  he  is  appointed  re- 
ceiver, under  orders  of  the  court  which 
fully  protect  him,  and  in  this  disposition 
of  the  property  he  has  no  personal  interest, 
except  as  to  orders  affecting  his  claim  for 
fees  and  expenses,  or  involving  him  in  per- 
sonal responsibility;  that  the  distribution 
of  the  fund  among  creditors  concerns  them 
only. 

It  was  held  also  in  Cobbs  v.  Vizard  Invest. 
Go.  supra,  that  the  receiver  was  not  au- 
thorized to  appeal  from  an  order  of  the 
court  appointing  him,  decreeing  a  depcbit 
to  belong  to  one  of  two  claimants,  by  the 
fact  that  he  was  authorized  to  contest  and 
resist  the  allowance  of  any  claim  to  tne 
extent  that  it  was  unjust  or  illegal,  to  col- 
lect and  rednce  the  money  to  assets,  and 
to  employ  legal  counsel  for  all  such  pur- 
poses, "'and  for  any  other  purpose  in  the 
discharge  of  his  duty  ajs  such  receiver." 
This  power  and  duty  the  receiver,  it  was 
said,  had  exercised  as  to  the  item  in  dis- 
pute by  contesting  the  claim  in  the  lower 
court. 

To  allow  receivers  in  all  cases  to  review 
the  rulings  of  the  court  under  whose  ap- 
pointment they  act,  without  flrst  obtaining 
authority  for  that  purpose,  would  tend  to 
the  consumption  of  the  fund  in  the  payment 
of  costs  and  attorneys'  fees,  rather  than  to 
the  conservation  of  the  interest  of  those 
for  whose  beneflt  insolvent  funds  are  ad- 
ministered.    Ibid. 

"A  receiver  is  a  mere  oflficer  of  the  court. 
His  first  duty  is  to  obey  its  orders.  He 
has  no  discretion,  speaking  generally,  as 
to  the  application  of  funds  which  are  in  his 
hands  by  virtue  of  the  receivership.  He 
holds  them  strictly  subject  to  the  order  of 
the  court,  to  be  disposed  of  as  the  court 
may  direct.  .  .  .  jBeing  a  mere  agent  of 
the  court,  he  has  no  authority  to  appeal 
from  orders  made  by  it  in  the  pending  pro- 
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ceeding,  except  as  it  may  authorize  him  to 
80  do.     .  The  exception   is  that  he 

has  the  right  to  appeal  in  all  matters  re- 
lating to  his  official  conduct  or  his  accounts 
and  credits.  In  these  cases  he  occupies  the 
position  of  a  party  to  a  suit.''  Polk  v. 
Johnson,  —  Ind.  App.  •— ,  76  N.  £.  634. 

In  Cornell  Wind  Engine  &  Pump  Go.  v. 
Breed,  13  Ky.  L.  Kep.  365,  the  rule  was  laid 
down  that  the  defendant,  as  assignee  and 
receiver,  had  a  right  to  prosecute  an  appeal 
from  a  judgment  against  him,  even  though 
his  appointment  as  receiver  superseded  the 
assignment  and  as  receiver  he  was  not  ex- 
pressly authorized  to  prosecute  the  appeal; 
but  that  if  such  organization  were  neces- 
sary, the  fact  that  the  court  from  which  he 
received  his  appointment  granted  the  ap- 
peal would  be  sufficient. 

In  Kirkpatrick  v.  Eastern  Mill.  &.  Ex- 
port Co.  135  Fed.  151,  the  court  refused  to 
grant  leave  to  a  receiver  to  appeal  from  an 
order;  and  in  Cook  v.  Anderson  Food  Co. 
—  N.  J.  Eq.  — ,  66  AtL  1042,  there  was  a 
similar  refusal,  except  on  the  condition 
that  those  soliciting  the  receiver  to  take 
the  appeal  secure  him  in  the  costs  and  ex- 
penses thereof. 

IV,  Effect  of  allowance  of  appeal. 

Where  a  receiver  has  no  right  to  appeal, 
as,  for  instance,  from  an  order  merely  de- 
termining the  relative  rights  of  the  parties 
to  the  suit,  and  not  involving  an  increase 
or  diminution  of  the  estate  as  a  whole,  the 
fact  that  the  court  making  the  order  al- 
lows the  appeal,  and  authorizes  and  directs 
the  receiver  to  take  the  same,  will  not  con- 
fer upon  him  the  right  to  appeal.  Esmer- 
alda County  v.  Wildes,  36  Nev.  626,  137 
Pac.  400;  Knabe  v.  Johnson,  107  Md.  616, 
69  Atl.  420;  State  ex  rel.  Miller  v.  People's 
State  Bank,  22  X.  D.  583,  135  N.  W.  196; 
Bosworth  V.  Terminal  R.  Asso.  26  C.  C.  A. 
279,  53  U.  S.  App.  302,  80  Fed.  909,  modi- 
fied and  affirmed  in  174  U.  S.  182,  43  L.  ed. 
941,   19  Sup.  Ct.   Rep.  625. 

In  Farlow  v.  Kelley,  131  U.  S.  CCI.  Appx. 
and  26  L.  ed.  427,  a  motion  to  dismiss  an 
appeal  taken  by  a  receiver  without  first 
obtaining  leave  of  the  court  was  denied,  the 
court  saying  that  the  allowance  of  the  ap- 
peal by  the  circuit  court  was  equivalent  to 
leave  by  it  to  the  receiver  to  take  an  appeail. 
Based  upon  this  case  the  contention  was 
made  in  Bosworth  v.  Terminal  R.  Asso.  26 
C.  C.  A.  279,  63  U.  S.  App.  302,  80  Fed. 
969,  that  the  appellate  court  was  bound  to 
entertain  an  appeal  by  a  receiver  because 
it  had  been  allowed  by  the  lower  court.  But 
it  was  held  that  the  fact  that  the  lower 
court  allowed  an  appeal  did  not  require 
the  appellate  court  to  entertain  the  same,  if 
the  receiver  did  not  otherwise  have  such 
an  interest  in  the  order  appealed  from  as 
entitled  him  to  appeal.  The  court  said  that 
in  some  states  it  is  held  that  no  case  may 
be  appealed  by  a  receiver  without  permis- 
sion, notwithstanding  parties  may  appeal  as 
of  right  and  without  leave;  and  that  the 
supreme  court  in  the  case  of  Farlow  v. 
L.R.A.1915D. 


Kelley,  supra,  merely  held  that,  if  leave 
were  essential,  it  was  granted  by  the  usual 
allowance  of  an  appeal;  but  that  it  was  no- 
where held,  and  the  doctrine  could  not  be 
sanctioned,  that  the  allowance  of  an  appeal 
could  operate  to  clothe  the  receiver  with  an 
interest  which  he  did  not  have,  or  impose 
upon  the  appellate  court  the  duty  of  hear- 
ing and  determining  a  moot  question.  The 
rule  declared  in  the  Bosworth  Case  was  ap- 
proved in  Knabe  v.  Johnson,  107  Md.  616, 
69  Atl.  420. 

And  in  Esmeralda  County  v.  Wildes,  36 
Nev.  626,  137  Pac.  400,  it  was  said  that  no 
order  or  sanction  of  the  lower  court  could 
authorize  the  appellate  court  to  take  cog- 
nizance of  a  matter  on  appeal,  unless  the 
rijght  of  appeal  clearly  appeared  as  matter 
oi  law. 

See  also  Chicago  Title  &  T.  Co.  v.  Cald- 
well, Sutton  V.  Weber,  and  Foreman  v.  De- 
frees,  under  I.  c,  supra,  where,  although 
the  appeal  was  allowed  by  the  court  making 
the  order  appealed  from,  appeals  by  re- 
ceivers were  dismissed  because  the  receivers 
had  no  right  to  appeal,  the  effect  of  the  al- 
lowance of  the  appeal,  however,  not  being 
discussed;  and  see  Cornell  Wind  Engine  & 
Pump  Co.  V.  Breed,  under  III.  supra. 

F.  JDistnisaal  of  appeal  hy  court  on  its 

oion  motion. 

The  court  on  its  own  motion  will  dismiss 
an  appeal  by  a  receiver  in  which  he  has  no 
interest  and  no  right  of  appeal  (Chicago 
Title  &  T.  Co.  V.  Caldwell,  68  111.  App.  219; 
Foreman  v.  Defreea,  120  111.  App.  486)  ;  or 
an  appeal  taken  without  leave  of  court, 
when  that  is  necessary  (First  Nat.  Bank  v. 
C.  Bunting  &  Co.  7  Idaho,  27,  69  Pac.  929, 
1106). 

In  Chicago  Title  &  T.  Co.  v.  Caldwell, 
supra,  the  court  said:  ''This  point  has 
not  been  made  by  counsel  for  the  appellee, 
but  we  cannot  sanction,  even  by  silence, 
the  idea  that  a  receiver  may  set  up  .in  op- 
position to  the  court,  his  theories  Of  how 
the  assets  shall  be  disposed  of." 

VI,  Miscellaneous. 

Under  the  New  York  statute  giving  the 
right  of  appeal  to  "a  person  aggrieved  who 
is  not  a  party,  but  is  entitled  by  law  to 
be  substituted  in  place  of  a  party,  or  who 
has  acquired,  since  the  making  of  the  order 
or  the  rendering  of  the  judgment  appealed 
from,  an  interest  which  would  have  en- 
titled him  to  be  so  substituted,  if  it  had 
been  previously  acquired,"  it  was  held  in 
Ross  V.  Wigg,  100  N.  Y.  243,  3  N.  E.  180, 
that  where  certain  creditors  obtained  a 
judgment  and  commenced  supplementary 
proceedings  thereon,  in  which  a  receiver 
was  appointed,  the  receiver  was  not  an  ag- 
grieved party  entitled  to  be  substituted  in 
place  of  the  same  defendant  in  another  ac- 
tion then  pending  by  another  creditor,  and 
was  not  entitled  to  appeal  from  an  order 
therein.  The  statute  was  said  to  contem- 
plate cases  mainly,  if  not  exclusively,  where 
the  party  to  the  record  is  merely  a  nominal 
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one,  and  the  real  party  in  interest  is  the 
one  aggrieved,  because  he  is  the  real  party, 
or  where,  since  the  commencepient  of  the 
action,  there  has  been  by  death  or  in  some 
other  way  a  devolution  of  the  entire  interest 
or  property  involved  in  the  litigation  to 
some  other  person,  who  has  thus  become 
the  party  aggrieved. 

Under  the  same  statute,  it  was  held  in 
Jones  V.  Woodin,  164  App.  Div.  79,  149  N. 
Y.  Supp.  377,  that  receivers  of  a  corpo- 
ration appointed  by  the  court  of  another 
state  to  protect  its  property,  not  being  en- 
titled to  be  substituted  for  it  as  the  de- 
fendant in  the  action,  could  not  appeal 
from  a  judgment  against  it. 

A  receiver  who  is  not  a  party  cannot  ap- 
peal as  matter  of  right,  under  a  statute  al- 
lowing such  an  appeal  only  by  one  of  the 
parties  or  his  personal  representative,  from 
an  order  directing  him  to  pay  claims  from 
the  funds  in  his  hands,  of  third  persons  not 
parties  to  the  original  suit.  Dorsey  v. 
Sibert,  93  Ala.  312,  9   So.  288. 

A  receiver  appointed  pending  an  action 
by  the  parties  for  whose  property  he  was 
appointed  receiver  cannot  enter  an  appeal 
in  the  action  in  his  own  name  as  receiver, 
without  first  having  himself  made  a  party 
thereto,  since  no  one  has  a  right  to  appeal 
except  parties  to  the  case  in  which  the  ap- 
peal is  entered.  Dupree  v.  Drake,  94  Ga. 
466,  19  S.  E.  242.  R.  E.  H. 


CONNECTICUT  SUPREMB3  COURT  OF 

ERRORS. 

VINCENZO*  PETELLO 

V. 

TEUTONIA  FIRE  INSURANCE  COM- 
PANY, Appt. 

(89  Conn.  175,  93  Atl.  137.) 

Insurance   —  bill   of   sale  —  uncondi- 
tional ownership. 

1.  A   bill    of   sale   of   chattels   to   secure 
money  advanced  to  pay  the  purchase  price 


is  not  a  violation  of  a  condition  in  an  in- 
surance policy  on  the  property  that  it  shall 
be  void  if  the  interest  of  the  insured  is 
other  than  unconditional  and  sole  owner- 
ship. 
Same  —  chattel  mortgage. 

2.  A  bill  of  sale  of  chattels  to  secure 
money  advanced  to  pay  for  them  is  not,  al- 
though recorded,  within  the  operation  of  a 
provision  in  an  insurance  policy  rendering 
it  void  if  the  property  becomes  encumbered 
by  a  chattel  mortgage. 

(February  23,  1915.) 

APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  of  Waterbury, 
affirming  a  judgment  of  the  City  Court  in 
plaintiff's  favor  in  an  action  brought  to  re- 
cover the  amount  alleged  to  be  due  on  a 
fire  insurance  policy.    Affirmed. 

Statement  by  Beach^  J.: 

The  plaintiff  on  November  13,  1911. 
brought  from  one  Paladino  the  stock  and 
fixtures  of  a  barber  shop  known  as  No.  600 
Bank  street,  in  the  city  of  Waterbury,  and 
paid  therefor  $400,  which  he  had  borrowed 
for  that  purpose  from  one  Criscitiello,  his 
brother-in-law,  who  lived  in  New  York  city. 
The  loan  was  made  on  the  agreement  that 
the  lender  should  be  secured  by  a  bill  of 
sale  of  the  property,  and,  for  the  purpose 
of  securing  Criscitiello,  the  plaintiff  had 
the  vendor  make  out  a  bill  of  sale  directly 
to  him.  Plaintiff  agreed  to  pay  Criscitiello 
each  week  as  much  as  he  could  spare  after 
paying  the  expenses  of  conducting  the  shop. 
On  May  2,  1912,  when  the  policy  in  ques- 
tion was  issued,  the  plaintiff  had  paid  $250, 
and  still  owed  the  balance,  and  Criscitiello 
still  held  the  bill  of  sale  as  security.  At 
that  time  other  fixtures  and  supplies  had 
been  bought  by  the  plaintiff  after  the  bill 
of  sale  was  given  and  were  not  covered  by 
it.     The  policy  of  insurance  was  in  stand- 


jVote.  —  /nsicranee  .*  mortgage  or  instru- 
ment given  as  security  as  breach  of 
condition  as  to  sole  and  uncondition' 
al  oioership» 

As  to  vendor's  lien  as  affecting  sole  and 
unconditional  ownership,  see  note  to  Insur- 
ance Co.  of  N.  A.  V.  Pitts,  7  L.R.A.(N.S.) 
627. 

Concerning  vendee  under  executory  con- 
tract as  owner  where  vendor  holds  title, 
see  note  to  Arkansas  Ins.  Co.  v.  Cox,  20 
L.Rji.(N.S.)  775. 

As  to  outstanding  contract  of  sale  of 
property  as  defeating  sole  and  uncondi- 
tional ownership  by  vendor,  see  notes  to 
Insurance  Co.  of  N.  A.  v.  Erickson,  2  L.R.A. 
(N.S.)  512,  and  Sharman  v.  Continental 
Ins.  Co.  52  L.R.A.(N.S.)  670. 

It  is  held,  in  jurisdictions  where  the  com- 
mon-law theory  is  in  force,  under  which  the 
L.R.A.1915D. 


title  passes  to  the  mortgagee,  as  well  as  in 
those  where  the  lien  theory  is  in  force,  that 
a  mortgage  or  instrument  given  as  secur- 
ity does  not  violate  a  clause  in  a  policy 
providing  that  it  shall  be  void  if  the  inter- 
est of  the  insured  is  other  than  the  sole 
and  unconditional  ownership,  since  the  in- 
sured is  considered  to  be  the  owner  as  to 
all  the  world  except  the  mortgagee. 

This  result  was  reached  in  the  following 
cases,  although  the  mortgages  executed  by 
the  insured  passed  the  title  to  the  property 
to  the  mor^agee:  Hubbard  v.  Hartford 
F.  Ins.  Co.  33  Iowa,  325,  11  Am.  Rep.  125 
(chattel);  Dolliver  v.  St  Joseph  F.  &  M. 
Ins.  Co.  128  Mass.  315,  35  Am.  Rep.  378 
(real  estate) ;  Judge  v.  Ccmnecticut  F.  Ins. 
Co.  132  Mass.  521   (chattel). 

The  court  in  Dolliver  v.  St.  Joseph  F.  &  M. 
Ins.  Co.  supra,  said  *.  "It  has  long  been  settled 
in  this  conunonwealth  that,  as  to  all  the 
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ard  form  and  placed  $100  on  the  stock  of 
barber  shop  supplies  and  $400  on  the  furni- 
ture and  fixtures  while  contained  in  the 
shop.  The  policy  contained  the  usual  pro- 
visions that  it  should  be  void  "if  the  in- 
terest of  the  insured  be  oth«r  than  uncondi- 
tional and  sole  ownership,  .  .  .  or  if 
the  subject  of  insurance  be  personal  prop- 
erty and  be  or  become  encumbered  by  a 
chattel  mortgage."  Soon  after  the  policy 
was  issued,  Criscitiello  demanded  payment 
of  the  balance  due  him,  and  the  plaintiff 
borrowed  $150  for  that  purpose  from  an- 
other brother-in-law,  Copozzi,  upon  a  simi- 
lar agreement  to  secure  the  lender  by  a  bill 
of  sale  of  the  property,  and  for  that  pur- 
pose caused  Criscitiello  to  execute  a  bill 
of  sale  to  Copozzi.  Neither  Criscitiello  nor 
Copozzi  took  possession  of  any  part  of  the 
property  covered  by  the  bills  of  sale,  but 
the  plaintiff  remained  in  exclusive  pusa«s- 
sion  thereof  until  March  17,  1913,  when  all 
the  stock  and  fixtures  in  the  shop,  being 
then  of  the  value  of  $766,  were  destroyed 
by  fire.  The  bills  of  sale  were  recorded 
in  the  town  clerk's  office  of  the  town  of 
Waterbury. 

Mr.   William   J.    McKenna   for   appel- 
lant. 


Mr.  John  H.  Oassldy,  for  appellee: 

Plaintiff's  interest  in  the  insured  prop- 
erty was  that  of  unconditional  and  sole 
ownership. 

Hough  v.  City  F.  Ins.  Co.  29  Conn.  10,  76 
Am.  Dec.  581;  Security  Ins.  Co.  v.  Kuhn, 
207  m.  166,  69  N.  E.  822;  Imperial  F.  Ins. 
Co.  V.  Dunham,  117  Pa.  460,  2  Am.  St.  Rep. 
680,  12  Atl.  668;  Dupreau  v.  Hibemia  Ins. 
Co.  76  Mich.  615,  6  L.R.A.  671,  43  N.  W. 
685;  Hartford  F.  Ins.  Co.  v.  Keating,  86 
Md.  130,  63  Am.  St.  Rep.  499,  38  Atl.  29; 
Kronk  v.  Birmingham  F.  Ins.  Co.  91  Pa. 
300;  Miller  v.  Alliance  Ins.  Co.  19  Blatchf. 
308,  7  Fed.  649;  Sprigg  v.  American  Cent. 
Ins.  Co.  101  Ky.  185,  40  S.  W.  675;  Wainer 
V.  Milford  Mut.  F.  Ins.  Co.  163  Mass.  336, 
11  L.RJ^.  698,  26  N.  E.  877;  Milwaukee 
Mechanics'  Ins.  Co.  v.  Rhea,  60  C.  C.  A.  103, 
123  Fed.  9;  Clay  F.  &  M.  Stock  Ins.  Co.  v. 
Beck,  43  Md.  358;  Friezen  v.  AUemania  F. 
Ins.  Co.  30  Fed.  352;  Forward  v.  Continen- 
tal Ins.  Co.  142  N.  Y.  382,  26  L.RA.  637, 
37  N.  E.  616;  Norton  v.  Doolittle,  32  Conn. 
405;  State  v.  Hurlburt,  82  Conn.  235,  72 
Atl.  1079;  Sinclair,  Scott  Co.  v.  Miller,  80 
Conn.  303;  68  Atl.  257;  Morin  v.  Newbury, 
79  Conn.  338,  65  Atl.  156. 

To  effect  a  breach  of  condition  against 
encumbrances,  the  mortgage  must  be  both 


world  except  the  mortgagee,  a  mortgagor 
is  the  owner  of  the  mortgaged  lands;  at 
least  till  the  mortgagee  has  entered  for 
possession.  .  .  .  This  being  the  law,  and 
the  mortgagees  not  being  in  possession  of 
the  premises,  the  plaintiff's  assignor  might 
well  be  described  in  a  policy  of  insurance 
as  the  owner  of  the  property  insured;  and, 
inasmuch  as  his  estate  was  in  fee  simple, 
not  an  estate  for  Ufe,  and  not  a  base,  qual- 
ified, or  conditional  fee,  it  might  weU  be 
described  as  the  entire  and  unconditional 
ownership;  and,  as  he  had  no  joint  tenant 
nor  tenant  in  common,  his  estate  was  well 
described  as  the  sole  ownership.  As  be- 
tween him  and  the  defendant,  the  mortgages 
and  the  lease  were  mere  encumbrances 
on  his  title,  not  affecting  its  char- 
acter as  entire,  and  not  changing  it  from 
an  absolute  to  a  conditional  estate  or 
ownership.  Even  as  between  him  and  the 
mortgagees,  the  mortgagees'  estate  was  the 
conditional  one,  determinable  by  satisfac- 
tion of  the  condition  set  out  in  the  mort- 
gage deed.  There  was  no  joint  tenancy  or 
tenancy  in  common  of  the  mortgagor  and 
the  mortgagees." 

And  a  like  result  was  reached  in  the  fol- 
lowing cases  where  the  mortgages  appar- 
ently created  only  a  lien  upon  the  insured 
propertv:  Lancashire  Ins.  Co.  v.  Monroe, 
101  Ky.  12,  39  S.  W.  434  (chattel);  Mc- 
Clelland v.  Greenwich  Ins.  Co.  107  La.  124, 
31  So.  691  (chattel) ;  Standard  Leather  Co. 
V.  Mercantile  Town  Mut.  Ins.  Co.  131  Mo. 
App.  701,  111  S.  W.  631  (real  estate); 
Hare  v.  Headley,  54  N.  J.  Eq.  645, 
35  Atl.  445  (real  estate) ;  Woodward  v.  Re- 
L.R.A.1915D. 


public  F.  Ins.  Co.  32  Hun,  365  (real 
estate,  but  see  infra,  as  to  this  case) ; 
Huff  T.  Jewett,  20  Misc.  35,  44  N. 
Y.  Supp.  311  (real  estate);  Omaha  F.  Ins. 
Co.  V.  Thompson,  50  Neb.  680,  70  N.  W.  30 
(chattel) ;  Kronk  v.  Birmingham  F.  Ins.  Co. 
91  Pa.  300  (bill  of  sale  of  chattels);  Bur- 
lington F.  Ins.  Co.  V.  Coffman,  13  Tex.  Civ. 
App.  439,  35  S.  W.  406  (real  estate) ;  Alamo 
F.  Ins.  Co.  V.  Lancaster,  7  Tex.  Civ.  App. 
677,  28  S.  W.  126  (real  estate) ;  Friezen  v. 
AUemania  F.  Ins.  Co.  30  Fed.  352  (chattel) ; 
Union  Assur.  Soc.  v.  Nails,  101  Va.  613,  99 
Am.  St.  Rep.  923,  44  S.  E.  896  (chattel); 
Western  Assur.  Co.  v.  Temple,  31  Can.  S.  C. 
373  (real  estate).  See  also  l^e  decision  in 
Pbteixo  v.  Teutonia  F.  Ins.  Co. 

In  Lancashire  Ins.  Co.  v.  Monroe,  101  Ky. 
12,  39  S.  W.  434,  the  court  said:  "It  is 
insisted,  first,  that  this  mortgage  affected 
the  ownership  of  the  property,  and  the  ap- 
pellees, on  account  of  it,  were  not  its  sole 
and  unconditional  owners.  This  is  not  now 
the  law.  When  the  legal  title  was  regarded 
as  in  the  mortgagee  there  might  have  been 
some  reason  for  the  contention  that  the 
mortgagor  was  not  the  sole  and  uncondi- 
tional owner;  but  even  then  the  mort- 
gagor was  the  owner  in  fact,  and  the 
title  was  in  the  mortgagee  only  as  a  fic- 
tion, to  the  end  that  he  might  foreclose. 
Now  the  legal  title  is  held  to  be  in  the 
mortgagor,  and  he  is  truly  the  sole  and  un- 
conditional owner.  And  such  must  have  been 
the  intent  of  the  draftsman  of  the  pol- 
icy»  for  If  by  the  words,  'sole  and  un- 
conditional owner'  the  rights  of  mortgagors 
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valid  and  operative  as  an  encumbrance.    It 
must  be  technically  a  mortgage. 

Fitchner  v.  Fidelity  Mut  F.  Asso.  103 
Iowa,  276,  68  N.  W.  710,  72  N.  W.  630;  In- 
surance Co.  of  N.  A,  V.  Wicker,  93  Tex.  390, 
65  S.  W.  740  J  Watertown  F.  Ins.  Co.  v. 
Grover  &  B.  Sewing  Mach.  Co.  41  Mich.  131, 
32  Am.  Rep.  146,  1  N.  W.  961;  Hanscom 
V.  Home  Ins.  Co.  90  Me.  333,  38  Atl  324; 
Morin  v.  Newbury,  79  Conn.  338,  65  Atl. 
156;  Patchin  v.  Rowell,  86  Conn.  372,  85 
Atl.  511;  State  v.  Hurlburt,  82  Conn.  236, 
72  Atl.  1079;  Sinclair,  Scott  Co.  v.  Miller, 
80  Conn.  303,  68  Atl.  257;  Kronk  v.  Bir- 
mingham F.  Ins.  Co.  91  Pa.  300;  Pennsyl- 
vania F.  Ins.  Co.  V.  Hughes,  47  C.  C.  A. 
459,  108  Fed.  497;  Caplis  v.  American  F. 
Ins.  Co.  60  Minn.  376,  62  N.  W.  440. 


Mr.  Francis  J.  Hogan  also  for  appellee. 

Beach,  J.,  delivered  the  opinion  of  the 
court: 

The  first  assignment  of  error  raises  the 
question  whether  the  bills  of  sale  given  un- 
der the  circumstances  stated  in  the  finding 
avoid  the  policy  as  a  breach  of  the  condi- 
tion that  the  interest  of  the  insured  should 
be  that  of  sole  and  unconditional  owner- 
ship. 

As  between  the  parties,  the  transaction 
was  one  to  which  a  court  of  equity  might 
give  the  effect  of  a  mortgage,  although  the 
bill  of  sale  was  absolute  in  form.  It  could 
have  no  other  effect.  Morin  v.  Newbury, 
79  Conn.  340,  66  Atl.  166;  Lovell  v.  Ham- 
mond Co.  66  Conn.  600,  510,  34  Atl.  511. 


and  mortgagees  were  intended  to  be  af- 
fected, the  additional  words  *if  the  property 
be  or  become  encumbered  by  a  chattel  mort- 
gage,' would  have  been  wholly  useless." 

The  view  has  been  taken  m  some  cases 
that  a  clause  providing  that  'if  the  interest 
of  the  insured  be  other  than  unconditional 
and  sole  ownership"  the  policy  shall  be 
void  refers  to  the  interest,  and  ;iot  to  the 
title  of  the  insured,  and  that  the  existence 
of  a  mortgage  does  not  violate  such  provi- 
sion. Dumas  v.  Northwestern  Nat.  Ins.  Co. 
12  App.  D.  C.  245,  40  L.R.A.  358  (chattel)  ; 
Citizens*  Mut.  F.  Ins.  Co.  v.  Conowingo 
Bridge  Co.  113  Md.  430,  77  Atl.  378  (real 
estate) ;  Clay  F.  &  M.  Stock  Ins.  Co.  v. 
Beck,  43  Md.  358  (real  estate) ;  Westchester 
F.  Ins.  Co.  V.  Weaver,  70  Md.  536,  5  L.RA. 
478,  17  Atl.  401,  18  Atl.  1034  (chattel); 
Morotock  Ins.  Co.  v.  Rodefer  Bros.  92  Va. 
747,  53  Am.  St.  Rep.  848,  24  S.  E.  393  (chat- 
tel);  Manhattan  F.  Ins.  Co.  v.  Weill,  28 
Gratt.  389,  26  Am.  Rep.  364  (real  estate) ; 
Wolpert  v.  Northern  Assur.  Co.  44  W.  Va. 
734,  29  S.  E.  1024  (chattel);  Teter  v. 
Franklin  F.  Ins.  Co.  —  W\  Va.  — ,  82  S.  E. 
40   (real  estate). 

The  court  in  Manhattan  F.  Ins.  Co.  v. 
Weill,  28  Gratt.  389.  26  Am.  Rep.  364,  said: 
"The  question  then  in  this  case  turns  upon 
the  construction  to  be  given  to  the  condi- 
tion in  the  policy  above  quoted.  Can  that 
be  construed  to  be  a  warranty  on  the  part 
of  the  assured  that  there  was  no  encum- 
brance on  the  property  insured?  This  con- 
dition does  not  refer  to  the  legal  title,  but 
to  the  interest  of  the  assured  in  the  prop- 
erty; that  he  warranted  to  be  no  *other 
than  the  entire  unconditional  and  sole 
ownership  of  the  property.'  This  was  no 
warranty  against  liens  and  encumbrances. 
His  interest  was  the  sole  ownership.  The 
fact  that  he  had  mortgaged  the  property 
did  not  make  the  mortgagee  a  joint  owner 
with  him.  The  fact  that  he  may  have  en- 
cumbered it  with  a  deed  of  trust  does  not 
make  the  cestui  que  tnist  a  joint  owner. 
The  fact  that  there  may  have  been  liens  for 
taxes,  or  liens  by  judgment,  did  not  affect 
his  ownership.  He  is  still  the  sole  owner, 
though  he  may  have  encumbered  it,  or  liens 
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may  exist  against  it,  and  the  existence  of 
such  is  no  breach  oi  a  condition  declaring 
sole  ownership." 

In  Ellis  V.  Insurance  Co.  of  N.  A.  32  Fed. 
646,  a  policy  on  realty  containing  a  pro- 
vision that  it  should  be  void  if  the  insured 
was  not  the  sole,  absolute,  and  uncondi- 
tional owner  was  claimed  to  be  avoided  by 
reason  of  an  existing  mortgage;  but  it  was 
held  that  the  provision  referred  not  to  the 
matter  of  encumbrances,  but  to  the  char- 
acter and  quality  of  the  title,  whether  that 
of  a  fee  simple  or  leasehold,  etc.,  and  that 
the  policy  was  therefore  not  vitiated  by 
reason  of  the  existing  mortgage. 

And  in  American  Artistic  Gold  Stamping 
Co.  v.  Glens  Falls  Ins.  Co.  1  Misc.  114,  20 
N.  Y.  Supp.  646,  it  was  held  that  the  fact 
that  a  chattel  mortgage  existed  on  the  in- 
sured property  did  not  violate  a  condition 
as  to  sole  and  unconditional  ownership,  the 
court  holding  that  this  provision  had  ref- 
erence only  to  the  quality  of  the  insured's 
title,  not  to  liens  and  encumbrances  on  the 
property. 

But  in  Woodward  v.  Republic  F.  Ins.  Co. 
32  Hun,  365,  there  was  held  to  be  a  breach 
of  the  condition  against  sole,  entire,  and 
unconditional  ownership  as  to  certain  per- 
sonal property  on  which  a  chattel  mortgage 
existed,  the  court  holding  that  the  effect 
of  a  chattel  mortgage  was  to  convey  the 
title  to  the  mortgagee  so  that  the  mort- 
gagor's interest  was  that  of  an  equity  of 
redemption,  and  nothing  more. 

The  position  has  l^n  taken  by  the 
United  States  Supreme  Court  that  the  in- 
tention of  the  insurer  in  inserting  a  provi- 
sion for  the  unconditional  and  sole  ownership 
was  to  protect  itself  against  all  condi- 
tional transfers. 

Thus,  in  Hunt  v.  Springfield  F.  &  M.  Ins. 
Co.  196  U.  S.  47,  49  L.  ed.  381,  25  Sup. 
Ct.  Rep.  179,  a  condition  for  the  uncondi- 
tional and  sole  ownership  of  the  insured 
property  and  for  the  nonexistence  of  any 
chattel  mortgage  thereon  was  held  to  be 
broken  Avhere  certain  trust  deeds  of  the 
property  had  been  executed  to  secure  pay- 
ment -of  money,  the  legal  effect  of  which 
was  practically  the  same  as  a  diattel  mort- 
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It  iB  generally  held  that  outstanding 
mortgages  and  liens  do  not  constitute  a 
breach  of  a  condition  in  a  fire  insurance 
policy  that  the  interest  of  the  insured  is 
that  of  sole  and  unconditional  ownership. 
Ck>oIey  speaks  of  this  as  the  well-settled 
rule,  and  it  seems  to  he  followed,  not  only 
In  states  where  the  effect  ot  a  mortgage  is 
merely  to  create  a  lien,  but  also  in  states 
where  the  mortgage  is  treated  as  a  convey- 
ance of  the  title.  2  Cooley,  Briefs  on  Ins. 
p.  1378;  19  Cyc.  694;  Carson  v.  Jersey  City 
Ins.  Co.  43  N.  J.  L.  300,  39  Am.  Rep.  684; 
Hare  v.  Headley,  54  N.  J.  Eq.  546,  35  Atl. 
445;  Clay  F.  &  M.  Stock  Ins.  Co.  v.  Beck, 
43  Md.  358;  Westchester  F.  Ins.  Co.  v. 
Weaver,  70  Md.  536,  5  L.RJV.  478,  17  Atl. 
401,  18  Atl.  1034;  Wolf  v.  Theresa  Village 


Mut.  F.  Ins.  Co.  116  Wis.  402,  91  N.  W. 
1014;  Dolliver  v.  St.  Joseph  F.  &  M.  Ins. 
Co.  128  Mass.  316,  36  Am.  Rep.  878;  Union 
AsBur.  Soc.  T.  Nails,  101  Va.  613,  99  Am. 
St.  Rep.  923,  44  S.  E.  896;  Phcenix  Ins.  Co. 
v.  Public  Parks  Amusement  Co.  63  Ark. 
187,  37  S.  W.  959;  Hartford  F.  Ins.  Co.  v. 
Enoch,  72  Axk.  47,  77  S.  W.  899.  The 
same  rule  is  applied  to  a  vendor's  lien  on 
land  not  wholly  paid  for.  Insurance  Co.  of 
N.  A.  V.  Pitts,  88  MisjB.  587,  41  So.  6,  7 
L.R.A.(N.S.)  627,  117  Am.  St.  Rep.  756,  9 
Ann.  Cas.  54,  and  cases  cited  in  note. 

The  defendant  has  pointed  out  but  one 
case  in  which  this  condition  that  the  inter- 
est of  the  insured  should  be  that  of  sole 
and  unconditional  ownership  has  been  held 
to  be  broken  solely  because  the  interest  of 


gage  with  power  of  sale.  The  court  said: 
**In  passing  upon  the  identity  of  the  two 
instruments  in  this  case  we  may  properly 
refer  to  the  further  provision  of  the  policy 
that  the  interest  of  the  insured  must  be  an 
unconditional  and  sole  ownership.  While 
the  breach  of  this  condition  is  not  specifi- 
cally urged  in  the  briefs,  we  may  treat  it 
as  explanatory  of  the  other  condition 
against  the  existence  of  chattel  mortgage. 
The  company  evidently  intended  by  this 
provision  to  protect  itself  against  condi- 
tional transfers  of  every  kind.  The  con- 
tract of  the  company  is  a  personal  one  with 
the  insured,  and  it  is  not  bound  to  accept 
any  other  person  to  whom  the  latter  may 
transfer  the  property." 

And  the  decision  in  this  case  was  fol- 
lowed in  Shoucair  v.  North  British  &  M. 
Ins.  Co,  36  N.  M.  563,  120  Pac.  328,  where 
a  clause  providing  that  a  policy  should  be 
void  if  the  interest  of  the  insured  should 
b«  other  than  ui^conditional  and  sole  was 
held  to  be  violated  because  of  the  existence 
of  a  chattel  mortgage  on  the  insured  prop- 
erty. 

It  has  been  held  that  the  interest  of  one 
who  has  executed  a  deed  in  fee  simple,  al- 
though as  security  for  a  debt,  is  "other 
than  unconditional  and  sole  ownership,"  as 
the  effect  of  such  a  deed  is  to  convey  the 
legal  title  to  the  grantee.  Orient  Ins.  Co. 
v.  Williamson,  98  Ga.  464,  25  S.  E.  560, 
subsequent  appeal  in  100  Ga.  791,  28  S.  E. 
914.  See,  however,  the  decision  in  Petello 
V.  Teutonia  F.  Ins.  Co.  and  the  reference 
therein  to  the  above  cases. 

And  in  O'Connor  v.  Decker,  30  Pa.  Super. 
Ct.  579,  it  was  held  that  a  policy  provid- 
ing that  it  should  be  void  if  the  interest 
of  the  insured  be  other  than  the  uncondi- 
tional and  sole  ownership,  was  avoided  by 
the  execution  of  a  deed  absolute  in  form 
under  a  parol  agreement  that  the  deed 
should  be  held  as  collateral  security  for  the 
payment  of  a  debt,  since  the  revesting  of 
title  depended  wholly  upon  the  will  of  the 
grantee. 

In  Fireman's  Fund  Ins.  Co.  v.  Barker,  6 
Colo.  App.  535,  41  Pac.  513,  where  the  pol- 
icy contained  a  provision  among  others  that 
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it  should  be  void  if  the  interest  of  the  in- 
sured be  other  than  unconditional  and  sole 
ownership,  the  policy  was  held  to  be  avoided 
because  of  the  existence  of  two  mortgages, 
one  of  which  was  executed  before  and  one 
after  the  issuance  of  the  policy.  The  de- 
cision in  the  case,  however,  apparently 
rested  principally  upon  a  provision  against 
concealment  and  a  change  of  interest. 

In  the  abstract  in  Home  Ins.  Co.  v.  Allen, 
13  Ky.  L.  Rep.  95,  it  is  stated  that  where 
a  policy  provides  "that  if  the  interest  of 
the  assured  in  the  property  be  other  than 
the  entire,  unconditional,  and  sole  owner- 
ship thereof  for  the  use  and  benefit  of  the 
assured,  the  policy  shall  be  void,**  a  lien 
upon  the  property  created  by  the  voluntary 
act  of  the  parties  will  invalidate  the  policy. 
The  nature  of  the  encumbrance  under  con- 
sideration does  not  appear. 

In  United  Firemen's  Ins.  Co.  v.  Kukral,  7 
Ohio  C.  C.  356,  4  Ohio  C.  D.  633,  the  trial 
court  refused  to  charge  that  if  the  insured 
property  was  encumbered  by  a  mortgage 
at  the  time  the  policy  was  issued  the  in- 
terest of  the  insured  was  not  the  entire, 
unconditional,  and  sole  ownership  within 
the  requirement  of  the  policy,  and  it  was 
held  that  although  there  might  have  been 
a  mortgage  on  the  property,  and  in  that 
sense  the  ownership  might  not  have  been 
entire,  unconditional,  and  sole,  yet  the  in- 
sured might  be  entitled  to  recover  under 
§  3643,  Rev.  Stat,  (the  terms  of  which  do 
not  appear),  unless  there  was  fraud  on  his 
part. 

In  Hawley  v.  Liverpool,  L.  &  G.  Ins.  Co. 
102  Cal.  651,  the  insured  was  held  not  pre- 
cluded from  recovering  on  a  policy  contain- 
ing a  condition  that  it  should  be  void  if 
the  interest  of  the  insured  in  the  property 
was  other  than  that  of  sole  and  uncondi- 
tional ownership  where  she  stated  in  her 
application  that  the  insured  property  was 
encumbered,  although  the  mortgagee,  being 
unable  to  reach  the  mortgagor,  brought  a 
suit  to  prevent  his  mortgage  from  outlaw- 
ing, hut  subsequently  withdrew  it  and  can- 
celed the  mortgage  and  took  a  deed  from 
the  insured  which  the  evidence  showed  was 
intended  as  a  mortgage.  J.  T.  W. 
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thd  insured  was  that  of  a  mortgagor  in  pos- 
session. With  that  exception  the  caftes  re- 
lied on  are  either  cases  where  the  interest 
of  the  insured  was  that  of  a  conditional 
vendee,  or  cases  where  the  policy  was 
avoided  for  the  breach  of  some  other  condi- 
tion. In  Williamson  v.  Orient  Ins.  Co.  100 
Ga.  701,  28  S.  £.  914;  Orient  Ins.  Co.  v. 
Williamson,  98  Ga.  464,  25  S.  E.  660,  a 
distinction  was  drawn  between  an  ordinary 
mortgage,  which,  under  the  state  Code, 
created  merely  a  lien  on  the  property,  and 
an  absolute  conveyance  of  title  intended  as 
a  security;  the  latter  being  held  to  avoid 
the  policy  as  a  breach  of  the  condition.  We 
think,  however,  that  this  distinction  is  not 
well  taken,  for,  as  pointed  -out  in  Imperial 
F.  Ins.  Co.  V.  Dunham,  117  Pa.  460,  2  Am. 
St.  Rep.  686,  12  Atl.  668,  the  parties  might 
have  contracted  with  reference  to  the  state 
of  the  title,  but  preferred  to  use  the  word 
''interest;"  and  so  the  condition  is  to  be 
understood  as  referring  to  actual  or  equit- 
able ownership,  and  not  as  requiring  the 
insured  to  hold  an  absolute  legal  title.  In 
accordance  with  this  view,  it  is  generally 
held  that  one  in  possession  of  real  estate 
under  an  obligatory  contract  to  buy,  who 
has  not  paid  in  full,  and  therefore  has  not 
yet  become  the  legal  owner,  is  nevertheless 
a  sole  and  unconditional  owner  within  the 
meaning  of  the  standard  form  of  policy. 
Arkansas  Ins.  Co.  v.  Cox,  20  L.R.A.(N.S.) 
776,  and  note  (21  Okla.  873,  129  Am.  St. 
Hep.  808,  08  Pac.  662). 

The  rule  appears  to  be  otherwise  in  the 
case  of  conditional  vendees  of  personal 
property  bought  on  the  instalment  plan 
when  the  title  remains  in  the  seller.  Ar- 
kansas Ins.  Co*  V.  Cox,  supra;  Dumas  v. 
Northwestern  Nat.  Ins.  Co.  12  App.  D.  C. 
246,  40  L.R.A.  358;  Dow  v.  National  Ins. 
Co.  26  R.  I.  379,  67  L.R.A.  479,  106  Am. 
St.  Rep.  728,  58  Atl.  999;  Lasher  v.  St. 
Joseph  F.  &  M.  Ins.  Co.  86  N.  Y.  423;  Mc- 
Williams  v.  Cascade  F.  &  M.  Ins.  Co.  7 
Wash.  48,  34  Pac.  140. 

So  far  as  the  authorities  attempt  to  lay 
down  any  general  rule,  it  is  that  if  the  in- 
terest of  the  insured  is  conditional  or  con- 
tingent, or  if  it  is  for  years  only  or  for  life, 
or  in  common,  it  is  not  that  of  sole  and  un- 
conditional ownership;  but  where  the  entire 
loss,  if  the  property  is  destroyed  by  Are, 
must  fall  upon  the  party  insured,  the  rea- 
son and  purpose  of  this  provision  does  not 
seem  to  exist. 

We  find  but  one  case  exactly  in  point.  In 
that  case,  as  in  this,  a  bill  of  sale  had  been 
given,  absolute  in  form,  but  really  intended 
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to  secure  the  lender  for  the  loan  of  the 
purchase  money  with  which  the  property 
wae  bought,  and  it  was  held,  assuming  that 
the  bill  of  sale  was  delivered  before  the 
policy  was  issued,  that  the  latter  was  not 
void  under  the  condition  as  to  sole  and  un- 
conditional ownership.  Kronk  v.  Birming- 
ham F.  Ins.  Co.  91  Pa.  300. 

The  second  assignment  of  error  raises  the 
question  whether  the  policy  was  avoided 
for  a  breach  of  the  condition  that  the  prop- 
erty should  not  be  or  become  encumbered 
by  a  chattel  mortgage.  The  term  '"chattel 
mortgage"  is  a  term  of  art,  and  is  to  be 
construed,  as  it  was  doubtless  Intended  to 
be  understood,  as  referred  to  that  particular 
kind  of  an  encumbrance  having  the  known 
legal  effect  of.  a  chattel  mortgage.  The  de- 
livery and  record  of  a  bill  of  sale  absolute 
in  form,  but  intended  as  security,  without 
change  of  possession,  does  not  have  the 
legal  effect  of  a  chattel  mortgage.  As  was 
said  in  Morin  v.  Newbury,  79  Conn.  340,  65 
Atl.  156,  of  such  a  transaction:  "The  in- 
strument is  neither  in  form  nor  name  a 
mortgage.  It  is  not  one  to  which  the  law- 
attaches  any  peculiar  virtue  when  recorded. 
It  had  no  place  upon  the  records  and  could 
serve  no  legal  purpose  there.  Its  execution 
and  delivery  accomplished  nothing,  aside 
from  its  value  as  proof,  which  a  parol 
agreement  would  not." 

If  the  insurance  company  intended  that 
the  policy  should  be  avoided  in  case  the 
property  was  subjected  to  any  kind  of  a 
lien  which  a  court  of  equity  might  enforce, 
the  language  used  is  not  appropriate  to 
that  end.  Having  regard  to  the  rule  that 
provisions  for  forfeitures  contained  in  in- 
surance policies  are  to  be  construed  with 
reasonable  strictness  in  favor  of  the  in- 
sured, we  think  that  these  bills  of  sale, 
given  under  the  circumstances  stated  in 
the  finding,  are  not  chattel  mortgages  with- 
in the  meaning  of  the  policy.  Morin  v. 
Newbury,  79  Conn.  338,  65  Atl.  156;  State 
V.  Hurlburt,  82  Conn.  232,  236,  72  AtL 
1079;  Rowland  v.  Home  Ins.  Co.  82  Kan. 
220^  136  Am.  St.  Rep.  104,  108  Pac.  118; 
Humboldt  F.  Ins.  Co.  v.  W.  H.  Ashley  Silk 
Co.  107  C.  C.  A.  274,  185  Fed.  54;  Phoenix 
Ins.  Co.  V.  Fleenor,  104  Ark.  119,  148  S.  W. 
650;  Monongahela  Ins.  Co.  y.  Batson,  111 
Ark.  167,  163  S.  W.  510. 

The  other  assignments  of  error  are  de- 
pendent on  the  conclusions  already  stated, 
and  do  not  require  separate  discussion. 

There  is  no  error. 

In  this  opinion  the  other  judges  concur. 


FRANK  ▼.  STATE. 
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GBOKGiA  sttpreme:  cotmx. 

LEO  M.  FRANK,  Plflf.  in  Err., 

V. 

STATE  OF  GEORGIA. 

(142  Ga.  741,  83  S.  E.  646.) 

Constitutional     law  —  due  .  process  — 
criminal  trial. 

1.  Due  process  of  law  implies  the  adminis- 
tration of  laws  which  apply  equally  to  all 
persons  according  to  established  rules,  and 
which  are  "not  violative  of  the  fundamental 
principles  of  private  right,  by  a  competent 
tribunal  having  jurisdiction  of  the  case 
and  proceeding  upon  notice  and  hearing." 

(a)  Consequently,  where  one  indict^  for 
murder  has  had  full  opportunity  under  tiie 
Constitution  and  laws  of  the  state  to  de- 
fend his  case  in  the  courts  of  the  state  hav- 
ing jurisdiction  thereof,  in  person,  by  at- 
torney, or  both,  according  to  established 
constitutional  rules  of  procedure,  he  has 
been  afforded  due  process  of  law  under  the 
state  and  Federal  Constitutions,  which  pro- 
vide that  no  person  shall  be  deprived  of 
life,  liberty,  or  property  without  due  process 
of  law. 

(b)  Where  such  opportunity  has  been,  un- 
der  constitutional   laws   of  the   state,   af- 
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forded  without  discrimination,  he  has  been 
accorded  the  equal  protection  of  the  laws. 

Same  —  verdict  in  absence  of  defend- 
ant —  waiver. 

2.  If,  on  the  trial  of  one  indicted  for  mur- 
der, a  verdict  of  guilty  is  received  in  the 
absence  of  the  prisoner,  and  without  his 
consent,  while  he  is  incarcerated  in  jail,  a 
motion  for  new  trial  is  an  available  remedy 
in  such  case,  if  made  in  time. 

(a)  But  where  a  motion  for  a  new  trial 
is  made  by  the  defendant,  with  knowledge 
of  the  fact  that  the  verdict  was  rendered  in 
his  absence,  and  such  motion  docs  not  con- 
tain that  fact  as  ground  for  a  new  trial, 
though  it  is  recited  therein,  it  is  too  late, 
after  the  motion  for  new  trial  has  been  de- 
nied, and  the  judgment  has  been  affirmed  by 
this  court,  to  make  a  motion  to  set  aside 
the  verdict  on  that  ground. 

Criminal  law  —  right  to  be  present  — 
waiver. 

3.  It  is  the  right  of  a  defendant,  on  trial 
for  crime  in  this  state,  to  be  present  at 
every  stage  of  his  trial,  and  to  be  tried  ac- 
cording to  established  procedure.  But  he 
may  waive  formal  trial  and  verdict,  and 
plead  guilty,  and  this  includes  the  power 
to  waive  mere  incidents  of  trial,  such  as 
his  presence  at  the  reception  of  the  verdict. 

(a)  Accordingly,  where,  on  the  trial  of 
one  accused  of  murder,  the  counsel  for  the 
accused,    at    the    suggestion    of    the    trial 


Note.  —  Waiver  of  presence  of  accused 
at  time  of  receiving  verdict  wpon  trial 
for  felony. 

The  earlier  cases  on  this  question  are  dis- 
cussed in  the  note  to  State  v.  Way,  14 
L.R.A.(N.S.)  603,  and  that  to  State  v.  Gor- 
man, 32  L.R.A.(N.S.)   306. 

In  Davidson  v.  State,  108  Ark.  191,  158 
S.  W.  1103,  it  was  held  tliat  the  accused 
in  a  capital  case  had  the  right  to  waive 
his  personal  presence  at  the  time  of  re- 
ceiving the  verdict,  and  that  where  his  pres- 
ence had  been  duly  waived  a  judgment 
against  him  should  not  be  reversed  on  ac- 
count of  his  absence  with  his  own  consent, 
unless  it  appeared  that  he  was  prejudiced 
in  some  way  by  such  absence.  In  this  case, 
upon  consultation  between  the  attorneys  for 
tlie  defendant  and  the  court,  in  the  ab- 
sence of  both  the  defendant  and  the  prose- 
cuting attorney,  at  the  request  of  the  at- 
torneys for  the  defendant,  and  upon  the 
specific  understanding  that  the  agree- 
ment be  reduced  to  writing,  waiving  the 
presence  of  the  defendant,  if  a  verdict  was 
returned  in  his  absence,  the  court  and  the 
attorneys  for  the  defendant  believing  that 
there  was  danger  of  a  mob,  and  such  action 
being  in  the  interest  of  the  defendant,  the 
defendant  was  conveyed  to  a  jail  in  another 
county.  The  waiver  was  prepared  and 
signed  by  the  attorneys  and  other  counsel 
in  the  case.  The  court  states  that  in  this 
case  it  did  no  more  than  grant  the  request 
conveyed  to  it  through  defendant's  counsel, 
that  he  be  removed  from  the  court  and  from 
the  county  for  his  own  safety  from  threat- 
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ened  mob  violence.  That  if  he  and  his 
counsel  conceived  it  to  be  necessary  for  his 
own  safety  that  he  should  be  absent  from 
the  county  during  the  further  progress  of 
the  trial,  he  cannot  thereafter  complain  that 
the  verdict  was  rendered  in  his  absence. 
It  was  urged  that  the  defendant  did  not 
waive  his  presence,  and  the  counsel  could 
not  waive  it  for  him;  but  there  was  a  find- 
ing to  the  efifect  that  he  did  authorize  his 
counsel  to  take  this  step,  and  this  finding 
was  held  justified  under  the  circumstances 
of  the  case,  and  was  not  disturbed. 

The  further  question  involved  in  Fbank 
v.  State,  that  tne  accused  in  a  felony  case, 
who  was  not  present  at  the  reception  of 
the  verdict,  who  does  not  take  advantage 
of  this  fact  upon  his  motion  for  a  new 
trial,  cannot  thereafter  take  advantage  of 
the  same,  was  considered  upon  an  appeal 
to  the  United  States  Supreme  Court  from 
a  decree  of  the  Federal  district  court  deny- 
ing a  petition  for  a  writ  of  habeas  corpus 
in  behalf  of  Frank,  237  U.  S.  309,  59  L.  ed. 
— ,  36  Sup.  Ct.  Rep.  582.  That  court  held 
that  there  was  no  denial  of  the  due  process 
of  law  guaranteed  by  the  United  States  Con- 
stitution in  the  practice  established  in  the 
criminal  courts  of  Georgia  that  the  ac- 
cused may  waive  his  right  to  be  present 
when  the  jury  renders  its  verdict,  and  that 
such  waiver  may  be  given  after  as  well  as 
before  the  event,  and  is  to  be  inferred  from 
the  nmking  of  a  motion  for  a  new  trial 
upon  other  grounds  alone  when  the  facts 
respecting  the  reception  of  the  verdict  are 
within  the  prisoner's  knowledge  at  the  time 
of  making  such  motion.  W.  A.  E. 
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judge,  waived  the  presence  of  the  defend- 
ant at  the  reception  of  the  verdict,  without 
his  knowledge  or  consent,  and  where  the 
verdict  was  received  and  the  jury  polled  by 
the  court  when  the  defendant  was  not  pres- 
ent, but  was  confined  in  jail,  and  the  de- 
fendant's counsel  was  also  absent,  and  where 
it  appears  that,  when  the  defendant  was 
sentenced  to  suffer  death,  he  was  present  in 
court  in  person  and  by  attorneys,  and  later, 
within  the  time  allowed  by  law,  he  made  a 
motion  for  a  new  trial,  which  recited,  among 
other  things,  his  absence  at  the  reception  of 
the  verdict,  and  that  his  presence  had  been 
waived  by  his  counsel,  and  his  motion  for 
a  new  trial  was  refused  by  the  trial  court, 
and  its  judgment  ailirmed  by  the  supreme 
court,  the  defendant  will  be  considered  as 
having  acquiesced  in  the  waiver,  made  by 
his  counsel,  of  his  presence  at  the  reception 
of  the  verdict,  and  he  cannot  at  a  subse- 
quent date  set  up  such  absence  as  a  ground 
to  set  aside  the  verdict  in  a  motion  made 
for  that  purpose. 

Appeal  —  disorder  at  trial  —  motion  for 
new  trial. 

4.  In  so  far  as  the  motion  to  set  aside 
the  verdict  relies  on  allegations  of  disorder 
within  and  without  the  court  room,  and 
popular  excitement  as  affecting  the  trial, 
such  matters  peculiarly  furnish  grounds  to 
be  included  in  a  motion  for  a  new  trial, 
under  the  practice  in  this  state.  In  fact, 
contentions  as  to  matter  of  that  character 
were  included  in  the  original  motion  for  a 
new  trial,  and  on  examination  as  to  the 
facts  were  ruled  against  the  movant,  and 
the  judgment  was  affirmed  by  this  court. 

(November  14,  1914.) 

ERROR  to  the  Superior  Court  for  Fulton 
County  to  review  a  judgment  dismiss- 
ing a  motion  to  set  aside  a  verdict  convict- 
ing defendant  of  murder.     Affirmed. 

Statement  by  Hill,  J.: 

Leo  M.  Frank  filed  his  motion  in  writing, 
which  was  afterwards  amended,  to  set  aside 
the  verdict  of  guilty  of  murder  rendered 
against  him  in  the  superior  court  of  Fulton 
county.  To  this  motion  the  state  of  Georgia 
interposed  its  demurrer,  both  general  and 
special.  On  the  hearing  of  the  demurrer, 
and  at  the  conclusion  thereof,  judgment  was 
rendered  by  the  court  on  June  6,  1914,  sus- 
taining the  demurrer  upon  each  and  every 
ground,  and  dismissing  the  motion.  To  this 
judgment  Leo  M.  Frank  excepts,  and  as- 
signs the  same  as  error.  From  the  motion 
it  appears  that  the  verdict  of  guilty  of 
murder  was  received  by  the  court  on  August 
25,  1913,  and  it  was  sought  to  be  set  aside 
for  the  following  reasons: 

At  the  time  the  verdict  wag  received,  and 
the  jury  trying  the  cause  was  discharged, 
the  defendant  was  in  the  custody  of  the  law 
and  incarcerated  in  the  common  jail  of  the 
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county,  He  was  not  present  when  the  ver- 
dict was  received  and  the  jury  discharged, 
as  he  had  the  right  in  law  to  be,  and  as  the 
law  required  he  should  be.  He  did  not 
waive  the  right  to  be  present,  nor  did  he 
authorize  anyone  to  waive  it  for  him,  nor 
consent  that  he  should  not  be  present.  He 
did  not  know  that  the  verdict  had  been  ren- 
dered and  the  jury  discharged  until  after 
the  reception  of  the  verdict  and  the  dis- 
charge of  the  jury,  and  did  not  know  of 
any  waiver  of  his  presence  made  by  his 
counsel  until  after  sentence  of  death  had 
been  pronounced  upon  him.  On  the  day 
the  verdict  was  rendered,  and  shortly  be- 
fore the  judge  who  presided  at  the  trial  of 
the  cause  began  his  charge  to  the  jury,  the 
judge,  in  the  jury  room  of  the  courthouse 
wherein  the  trial  was  proceeding,  privately 
conversed  with  two  of  the  counsel  of  the 
defendant,  and  in  the  conversation  referred 
to  the  probable  danger  of  violence  that  the 
defendant  would  be  in  if  he  were  present 
when  the  verdict  was  rendered,  if  the  verdict 
should  be  one  of  acquittal;  and  after  the 
judge  had  thus  expressed  himself  he  re- 
quested the  counsel,  thus  spoken  to,  to 
agree  that  the  defendant  need  not  be  present 
at  the  time  the  verdict  was  rendered  and  the 
jury  was  polled.  In  these  circumstances 
the  counsel  did  agree  with  the  judge  that  the 
defendant  should  not  be  present  at  the  ren- 
dition of  the  verdict.  In  the  same  conversa- 
tion the  judge  expressed  the  opinion  also  to 
tlie  counsel  that  even  counsel  of  the  de- 
fendant might  be  in  danger  if  they  should 
be  present  at  the  reception  of  the  verdict. 
In  these  circumstances  defendant's  counsel, 
Rosser  and  Arnold,  did  agree  with  the  judge 
that  defendant  should  not  be  present  at  the 
rendition  of  the  verdict.  The  defendant  was 
not  present  at  the  conversation,  and  knew 
nothing  about  any  agreement  made,  as  above 
stated,  until  after  the  verdict  was  received 
and  the  jury  was  discharged,  and  until  after 
sentence  of  death  was  pronounced  upon 
him.  Pursuant  to  the  conversation  above 
stated,  neither  of  defendant's  counsel  were 
present  when  the  verdict  was  received  and 
the  jury  discharged;  nor  was  the  defendant 
present  when  the  verdict  was  rendered  and 
the  jury  discharged.  Defendant  says  that 
he  did  not  give  counsel,  nor  anyone  else, 
any  authority  to  waive  or  renounce  the 
right  of  the  defendant  to  be  present  at  the 
rcci^ption  of  the  verdict,  or  to  agree  that 
the  defendant  should  not  be  present  thereat; 
that  the  relation  of  client  and  attorney  did 
not  give  them  such  authority,  though  coun- 
sel acted  in  the  most  perfect  good  faith  and 
in  the  interest  of  the  personal  safety  of  the 
defendant.  Defendant  did  not  agree  that 
his  counsel,  or  either  of  them,  might  be 
absent  when  the  verdict  was  rendered. 
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Defendant  says,  upon  and  because  of  each 
of  the  grounds  above  stated:  The  verdict 
was  of  no  legal  effect  and  was  void,  and  in 
violation  of  article  1,  §  1,  1[  3,  of  the  Con- 
stitution of  the  state  of  Georgia,  which  pro- 
vides that  '*no  person  shall  be  deprived  of 
life,  liberty,  or  property,  except  by  due 
process  of  law."  That  the  reception  of  the 
verdict  in  the  "involuntary  absence  of  the 
defendant"  was  in  violation  of  and  con- 
trary to  the  provisions  of  article  6,  §  18,  ^  1, 
of  the  Constitution  of  the  state  of  Georgia, 
which  provides  that  "the  right  of  trial  by 
jury,  except  where  it  is  otherwise  provided 
in  this  Constitution,  shall  remain  invio- 
late." That  the  reception  of  the  verdict  in 
the  absence  of  the  defendant  was  contrary 
to  and  in  violation  of  the  provisions  of  the 
14th  Amendment  to  the  Constitution  of  the 
United  States,  to  wit:  "Nor  shall  any 
state  deprive  any  person  of  life,  liberty,  or 
property,  without  due  process  of  law;  nor 
deny  to  any  person  within  its  jurisdiction 
the  equal  protection  of  the  laws."  That  the 
reception  of  the  verdict  in  the  absence  of 
the  defendant  was  in  violation  of  article  1, 
§  1,  f  5,  of  the  Constitution  of  the  state 
of  Georgia,  to  wit:  "Every  person  charged 
with  an  offense  against  the  laws  of  this 
state  shall  have  the  privilege  and  benefit  of 
counsel."  Because  the  trial  judge  (Hon. 
L.  S.  Roan),  upon  considering  "the  motion 
for  a  new  trial  made  by  this  defendant, 
after  the  reception  of  said  verdict  as  above 
stated,  rendered  his  judgment  denying  said 
motion,  and  in  rendering  Bald  judgment 
stated  that  the  jury  had  found  the  defend- 
ant guilty,  that  he,  the  said  judge,  had 
thought  about  the  cause  more  than  any 
other  he  had  ever  tried,  that  he  was  not 
certain  of  the  defendant's  guilt,  that  with 
all  the  thought  he  had  put  on  this  case  he 
was  not  thoroughly  convinced  that  Frank 
was  guilty  or  innocent,  but  that  he  did  not 
have  to  be  convinced,  that  the  jury  was  con- 
vinced, that  there  was  no  room  to  doubt 
that,  and  that  he  felt  it  his  duty  to  order 
that  the  motion  for  a  new  trial  be  over- 
ruled." That  the  judge,  in  denying  to  the 
defendant  a  new  trial  in  the  case,  did  not, 
as  shown  by  his  statement,  give  to  the  de- 
fendant the  judicial  determination  of  the 
motion  to  which  the  defendant  was  entitled 
by  law.  That  the  judge,  being  constituted 
by  law  as  one  of  the  triors,  did  not  afford 
to  the  defendant  the  protection  which  the 
law  guarantees,  nor  the  due  process  of  law. 

It  was  further  alleged  that  the  defendant 
was  denied  the  due  process  of  law,  and  the 
equal  protection  of  the  laws,  because  the 
court  room  wherein  his  trial  was  had  had 
a  number  of  windows  on  the  Pryor  street 
side,  looking  out  on  the  public  street  of 
Atlanta,  and  furnishing  easy  access  to  any 
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noises  that  might  occur  upon  the  street; 
that  there  was  an  open  alleyway  running 
from  Pryor  street  on  the  side  of  the  court- 
house, and  there  were  windows  looking  out 
from  the  courtroom  into  this  alley,  and 
therein  that  crowds  collected,  and  any 
noises  in  this  alley  could  be  heard  in  the 
court  room;  that  these  crowds  were  boister- 
ous, and  that  on  the  last  day  of  the  trial, 
after  the  case  had  been  submitted  to  the 
jury,  a  large  and  boisterous  crowd  of  several 
hundred  people  were  standing  in  the  street 
in  front  of  the  court  house,  and  as  the 
solicitor  general  came  out  they  greeted  him 
with  loud  and  boisterous  applause,  taking 
him  upon  their  shoulders  and  carrying  him 
across  the  street  into  a  building  wherein  his 
office  was  located;  that  this  crowd  did  not 
wholly  disperse  during  the  interval  between 
the  giving  of  the  case  to  the  jury  and  the 
time  when  the  jury  reached  its  verdict;  that 
several  times  during  the  trial  the  crowd  in 
the  court  room,  and  outside  of  the  court 
room,  which  was  audible  both  to  the  court 
and  the  jury,  would  applaud  when  the  state 
scored  a  point;  a  large  crowd  of  people 
standing  on  the  outside,  cheering,  shouting, 
and  hurrahing,  and  the  crowd  in  the  court 
room  signifying  their  feelings  by  applause 
and  other  demonstrations,  and  on  the  trial, 
and  in  the  presence  of  the  jury,  the  trial 
judge  in  open  court  conferred  with  the 
chief  of  police  of  the  city  of  Atlanta  and 
the  colonel  of  the  Fifth  Georgia  Regiment 
stationed  in  Atlanta,  which  had  the  natural 
effect  of  intimidating  the  jury,  and  so  in- 
fluencing them  as  to  make  impossible  a  fair 
and  impartial  consideration  of  defendant's 
oa^.  Indeed^  such  demonstrations  finally 
actuated  the  court  in  making  the  request 
of  defendant's  counsel,  Messrs.  Rosser  and 
Arnold,  to  have  the  defendant  and  counsel 
themselves  to  be  absent  at  the  time  the 
verdict  was  received  in  open  court,  because 
the  judge  apprehended  violence  to  the  de- 
fendant and  his  counsel;  and  the  apprehen- 
sion of  such  violence  naturally  saturated 
the  minds  of  the  jury,  so  as  to  deprive  the 
defendant  of  a  fair  and  impartial  consid- 
eration of  his  case,  which  the  Constitution 
of  the  United  States,  in  the  14th  Amend- 
ment hereinbefore  referred  to,  entitled  him 
to. 

On  Saturday,  August  23,  1913,  previous 
to  the  rendition  of  the  verdict  on  August 
25th,  the  entire  public  press  of  Atlanta  ap- 
pealed to  the  trial  court  to  adjourn  court 
from  Saturday  to  Monday,  owing  to  the 
great  public  excitement,  and  the  court  ad- 
journed from  Saturday,  12  o'clock  M.  to 
Monday  morning,  because  it  felt  it  unwise 
to  continue  the  case  that  day,  owing  to  thh 
great  public  excitement,  and  on  Monday 
morning  the  public  excitement  had  not  sub- 
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Bided,  and  was  as  intense  as  it  was  on 
Saturday  previous.  When  it  was  announced 
that  the  jury  had  reached  a  verdict,  the 
trial  judge  went  to  the  court  room  and 
found  it  croAvded  with  spectators,  and, 
fearing  violence  in  the  court  room,  the  trial 
judge  cleared  it  of  spectators,  and  the  jury 
was  brought  in  for  the  purpose  of  delivering 
their  verdict.  When  the  verdict  of  guilty 
was  announced,  a  signal  to  that  effect  was 
given  to  the  crowd  on  the  outside.  The 
large  crowd  of  people  standing  on  the  out- 
side cheered  and  shouted  as  the  jury  was 
beginning  to  be  polled,  and  before  more 
than  one  juror  had  been  polled  the  noise 
was  so  loud  and  the  confusion  so  great  that 
the  further  polling  of  the  jury  had  to  be 
stopped,  so  as  to  restore  order,  and  so  great 
was  the  noise  and  confusion  and  cheering 
and  confusion  from  without  that  it  was 
difficult  for  the  court  to  hear  the  responses 
of  the  jurors  as  they  were  being  polled, 
though  the  court  was  only  10  feet  distant 
from  the  jury.  All  of  this  occurred  during 
the  involuntary  absence  of  the  defendant, 
he  being  at  the  time  confined  in  jail  as 
above  set  forth. 

The  state  of  Georgia,  responding  to  the 
motion  to  set  aside  the  verdict,  said  by  way 
of  demurrer  that  the  motion  should  be  dis- 
missed for  the  following  reasons:  (1)  Be- 
cause a  motion  to  set  aside  a  verdict  or 
judgment  of  the  court  should  be,  under  the 
law,  predicated  upon  some  defect  appearing 
on  the  face  of  the  pleadings  or  record,  and 
the  motion  filed  is  not  one  predicated  upon 
any  defect  appearing  of  the  face  of  the 
pleadings  or  the  record.  (2)  Because  it 
affirmatively  appears  from  the  motion  that 
the  defendant,  Leo  M.  Frank,  made  a  mo- 
tion for  a  new  trial,  which  was  denied  by 
the  court,  and  as  a  matter  of  law,  if  the 
verdict  was  rendered  at  a  time  when  the 
defendant  was  not  present  in  court,  such 
irregularity  should  have  been  included 
among  the  grounds  of  the  motion  for  a  new 
trial;  and  as  a  matter  of  law  is  conclu- 
sively presumed  to  have  been  incorporated 
and  embodied  in  the  motion  for  new  trial, 
which  motion  was  heard  and  denied,  as 
shown  by  the  petition.  (3)  Because  the 
motion  shows  a  course  of  conduct  on  the 
part  of  the  defendant  which  amounts  to  an 
estoppel,  and  that  the  motion  and  the  rec- 
ord of  the  decision  of  the  case  of  Leo  M. 
Frank  v.  State,  rendered  by  the  supreme 
court  of  Georgia,  affirmatively  shows  a 
course  of  conduct  that  amounts  to  and 
constitutes  an  estoppel.  (4)  Because  the 
motion  affirmatively  discloses  that  counsel 
for  the  defendant  agreed  w^ith  the  court  that 
the  defendant  should  not  be  present  at  the 
rendition  of  the  verdict;  that  this  agree- 
ment on  the  part  of  counsel  was  and  is 
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binding  on  the  defendant,  Leo  M.  Frank, 
and  effectively  constitutes  a  waiver.  (5) 
Because  the  motion,  in  conjunction  with  the 
decision  of  the  supreme  court  of  Greorgia 
in  the  case  of  Leo  M.  Frank  v.  State  of 
Georgia,  affirmatively  shows  that  Frank, 
after  a  knowledge  of  this  waiver  on  the 
pai-t  of  his  counsel,  acquiesced  in  the  same 
and  took  steps  affirmatively  indicating  a 
waiver  of  such  conduct  on  the  part  of  hia 
counsel.  (6)  Because  the  motion  affirma- 
tively shows  that  the  jury  returning  the 
verdict  were  polled,  and  the  presence  of  the 
defendant  is  necessary  for  himself  mainly  in 
order  to  exercise  this  right  to  poll  the  jury. 
(7)  Because  the  motion  and  the  decision 
of  the  supreme  court  of  Georgia  in  the  case 
above  named  affirmatively  discloses  that  the 
verdict  of  guilty  was  received  in  open  court 
and  a  poll  of  the  jury  demanded  on  behalf 
of  the  defendant,  and  that  the  poll  of  the 
jury  was  in  conformity  with  every  require- 
ment of  law. 

Mr.  Henry  A.  Alexander,  with  Messrs. 
Tye,  Poeples,  &  Jordan,  Herbert  J. 
Haas,  and  Leonard  Haas,  for  plaintiff  in 
error : 

In  trials  for  capital  felonies,  the  accused 
has  an  absolute  right  to  be  present  in  per- 
son at  each  and  every  stage.  Such  presence 
is  essential  to  the  validity  of  a  verdict  of 
guilty,  and  both  he  and  his  counsel  are  in* 
capable,  on  grounds  of  public  policy,  of 
waiving  the  presence  of  the  accused  at  any 
stage  of  the  trial. 

Wells  V.  Terrell,  121  Ga.  368,  49  S.  E. 
319;    Bagwell    v.    State,    129    Ga.    170,    58 
S.  E.  650;  Tiller  v.  State,  96  Ga.  430,  23 
S.  E.  825;  Wade  v.  State,  12  Ga.  26;  Hop- 
son  v.  State,  116  Ga.  90,  42  S.  £.  412;  Mar- 
tin V.  State,  51  Ga.  567,  1  Am.  Grim.  Rep. 
536;  BonnCT  v.  State,  67  Ga.  610;  Wilson  v. 
State,  87  Ga.  683,  13  S.  E.  566;  Nolan  v. 
State,  53  Ga.  137;  Barton  v.  State,  67  Ga, 
653,  44  Am.  Rep.  743;   Hopt  v.  Utah,   110 
U.  S.  574,  28  L.  ed.  262,  4  Sup.  Ct.  Rep.  202, 
4    Am.    Crim.    Rep.    417;    Ball    v.    United 
States,  140  U.  S.  118,  35  L.  ed.  377,  11  Sup. 
Ct.  Rep.  701 ;  Schwab  v.  Berggren,  143  U.  S. 
442,  36  L.  ed.  218,  12  Sup.  Ct.  Rep.  525; 
Lewis  V.  United  States,  146  U.  S.  370,  36 
L.  ed.  1011,  13  Sup.  Ct.  Rep.  136;  State  v. 
Hughes,  2  Ala.  102,  36  Am.  Dec.  411;  Eliza 
V.  State,  39  Ala.  693;   Waller  v.  State,  40 
Ala.  332;  Slocovitch  v.  State,  46  Ala.  227; 
Cook  V.  State,  60  Ala.  39,  31  Am.  Rep.  31, 
3  Am.  Crim.  Rep.  304;  Wells  v.  State,  147 
Ala.  140,  41  So.  630:   Harris  v.  State,  153 
Ala.  19,  49  So.  458;  Sneed  v.  State,  5  Ark. 
431,  41    Am.   Dec.   102;    Cole  v.  State,   10 
Ark.  318;   Swceden  v.  State,  19  Ark.  205; 
Warren  v.  State,  19  Ark.  214,  68  Am.  Dec 
214;   Brown  v.  State,  24  Ark.  620;  Osborn 
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▼.  State,  24  Ark.  629;  Gore  v.  State,  52 
Ark.  285,  6  L.R.A.  832,  12  S.  W.  564;  Peo- 
ple V.  Kobler,  5  Cal.  72 ;  People  v.  Ebner, 
23  Cal.  159;  People  t,  Beauchamp,  49  Cal. 
41;  People  v.  Higgins,  59  Cal.  357;  Green 
V.  People,  3  Colo.  68;  Smith  t.  People,  8 
Colo.  457,  8  Pac.  920,  5  Am.  Crim.  Eep. 
615;  State  v.  Hurlt  .t,  1  Root,  90;  Holton  v. 
State,  2  Fla.  500;  Gladden  v.  State,  12 
Fla.  562;  Summeralls  v.  State,  37  Fla.  162, 
53  Am.  St.  Rep.  247,  20  So.  242;  Holliday 
V.  People,  9  111.  Ill;  Harris  v.  People,  130 
111.  457,22  N.  E.  826;  State  v.  Hutchinson, 
95  Iowa,  566,  64  N.  W.  610;  State  v.  Myrick, 
38  Kan.  238,  16  Pac.  330;  Temple  y.  Com. 
14  Bush,  769,  29  Am.  Rep.  442;  StaU  v. 
Ford,  30  La.  Ann.  311;  State  v.  Bradley, 
30  La.  Ann.  326;  State  v.  Christian,  30 
La.  Ann.  367;  State  v.  Thomaa,  128  La. 
813,  55  So.  415;  Com.  v.  Tobin,  125  Ma^s. 
203,  28  Am.  Rep.  220;  State  v.  Reckards,  21 
Minn.  47;  Scaggs  v.  State,  8  Smedes  &  M. 
722;  Price  v.  State,  36  Miss.  531,  72  Am. 
Dec.  195;  Stubbs  v.  State,  49  Miss..  716,  1 
Am.  Crim.  Rep.  608;  Finch  v.  State,  53 
Miss.  363;  Sherrod  v.  State,  93  Miss.  774, 
20  L.R.A.(N.S.)  509,  47  So.  554;  Warfield 
V.  State,  96  Miss.  170,  50  So.  561;  McLen- 
don  V.  State,  96  Miss.  250,  50  So.  864; 
Stanley  v.  State,  97  Miss.  860,  53  So.  497; 
Corbin  v.  State,  99  Miss.  486,  55  So.  43; 
State  V.  Buckner,  25  Mo.  172;  State  v. 
Cross,  27  Mo.  332;  State  v.  Braunschweig, 
36  Mo.  307 ;  State  v.  Davis,  66  Mo.  684,  27 
Am.  Rep.  387;  State  v.  Smith,  90  Mo.  37, 
59  Am.  Rep.  4;  1  S.  W.  753;  Bur  ley  v. 
State,  1  Neb.  385;  State  v.  Peacock,  50 
N.  J.  L.  34,  11  Atl.  2/0;  People  v.  Perkins, 

1  Wend.  91;  Maurer  v.  People,  43  N.  Y,  1; 
Stote  V.  Black  welder,  61  N.  C.  (Phill.  L.) 
38;  State  v.  Bray,  67  N.  C.  283;  State  v. 
Jenkins,  84  N.  C.  812,  37  Am.  Rep.  643; 
State  V.  Pa} 'or,  89  N.  C.  539;  State  v. 
Kelly,  97  N.  C.  404,  2  Am,  St.  Rep.  299, 

2  S.  E.  185;  State  v.  Cherry,  154  N.  C. 
624,  70  S.  E.  295;  Wilson  v.  State,  2  Ohio 
St.  319;  Sargent  v.  State,  11  Ohio,  472; 
Rose  V.  State,  20  Ohio,  31;  Day  v.  Terri- 
tory, 2  Okla.  409,  37  Pac.  806;  Le  Roy  v. 
Territory,  3  Okla.  596,  41  Pac.  612;  Humph- 
rey V,  State,  3  Okla.  Trim.  Rep.  504,  139 
Am.  St.  Rep.  972,  106  Pac.  978;  Dunn  v. 
Com.  6  Pa.  384;  Prine  v.  Com.  18  Pa.  103; 
Dougherty  v.  Com.  69  Pa.  286;  State  v. 
Atkinson,  40  S.  C.  363,  42  Am.  St.  Rep. 
877,  18  S.  E.  1021;,  State  v.  France,  1  Overt. 
434;  Andrews  v.  State,  2  Sneed,  550;  Clark 
T.  State,  4  Humph.  254;  Hutchinson  v. 
State,  3  Coldw.  95;  Stewart  v.  State,  7 
Coldw.  338;  Percer  v.  SUte,  118  Tenn.  765, 
103  S.  W.  780;  Shipp  v.  State,  11  Tex.  App. 
46;  Massey  v.  State,  31  Tex.  Crim.  Rep. 
371,  20  S.  W.  758;  Hill  v.  State,  54  Tex. 
Crim.  Rep.  646,  114  S.  W.  117;  Derden  v. 
L.R.A.1915D. 


State,  56  Tex.  Crim.  Rep.  396,  133  Am.  St. 
Rep.  986,  120  S.  W.  485;  Sperry  v.  Com. 
9  Leigh,  623,  33  Am.  Dec.  261;  Hooker  v. 
Com.  13  Gratt.  763;  Jackson  v.  Com.  19 
Gratt.  656 ;  State  v.  Greer,  22  W.  Va.  800 ; 
State  V.  Stevenson,  64  W.  Va.  392,  19  L.R.A. 
(N.S.)  713,  62  S.  E.  688;  State  v.  Sutter, 
71  W.  Va,  371,  43  L.R.A.(X.S.)  399,  76 
S.  E.  811;  French  v.  State,  85  Wis.  400, 
21  L.R.A.  402,  39  Am.  St.  Rep.  855,  55 
N.  W.  566,  9  Am.  Crim.  Rep.  348;  Co. 
Litt.  227b;  2  Hale,  P.  C.  300;  Rex  v.  Lad- 
singham,  T.  Raym.  193;  4  Bl.  Com.  360; 
1  Chitty,  Crim.  Law,  636;  Bacon,  Abr. 
title  "Verdict"  p.  308;  2  Barbour,  Crim. 
Law,  365;  Archbold,  Crim.  PI.  &  Ev.  23d 
ed.  p.  186;  Abbott,  Trial  Brief,  Criminal 
Causes,  2d  ed.  718;  Hughes,  Crim.  Law, 
§  3370;  Clark,  Criminal  Proc.  p.  423; 
Wharton,  Crim.  PI.  &  Pr.  8th  ed.  §  741; 
1  Bishop,  New  Crim.  Proc.  §  271(2)  ;  Diaz 
V.  United  SUtes,  223  U.  S.  442,  56  L.  ed. 
500,  32  Sup.  Ct.  Rep.  250,  Ann.  Cas.  1913C, 
1138;  Stoddard  v.  State,  132  Wis.  520,  112 
N.  W.  453,  13  Ann.  Cas.  1211;  State  v. 
Gorman,  113  Minn,  401,  32  L.R.A.(N.S.) 
306,  129  N.  W.  589;  State  v.  Waymire,  52 
Or.  281,  21  L.R.A.(N.S.)  56,  132  Am.  St. 
Rep.  699,  97  Pac.  46;  State  v.  Way,  76  Kan. 
928,  14  L.R.A.(N.S.)  603,  93  Pac.  159; 
Gore  v.  State,  52  Ark.  285,  5  L.R.A.  832, 
12  S.  W.  564;  Humphrey  v.  State,  3  Okla. 
Crim.  Rep.  504,  139  Am.  St.  Rep.  972,  106 
Pac.  978;  22  Enc.  PI.  k  Pr.  927. 

Messrs.  £.  A.  Stephens  and  Hugh  M. 
Borsey,  for  the  State: 

The  doctrine  of  waiver  and  ratification  is 
recognized  and  appUed  in  criminal  cases. 

Cawthon  v.  State,  119  Ga.  395,  46  S.  E. 
897;  Nolan  v.  State,  53  Ga.  137,  55  Ga. 
521,  21  Am.  Rep.  281,  1  Am.  Crim.  Rep. 
532;  Smith  v.  State,  59  Ga.  514,  27  Am. 
Rep.  393;  Martin  v.  State,  51  Ga.  567,  1 
Am.  Crim.  Rep.  536;  Wilson  v.  State,  87 
Ga.  583,  13  S.  E.  566;  Wade  v.  State,  12 
Ga.  25 ;  Tiller  v.  State,  96  Ga.  430,  23  S.  E. 
826;  Miller  v.  State,  13  Ga.  App.  440,  79 
S.  K  232;  Richards  v.  Stete,  136  Ga.  67, 
70  S.  E.  868;  Bagwell  v.  State,  129  Ga.  170, 
58  S.  £.  650;  Baldwin  v.  State,  138  Ga. 
349,  75  S.  E.  324;  Barton  v.  State,  67  Ga. 
653,  44  Am.  Rep.  743;  Bonner  v.  State,  67 
Ga.  510;  Ezzard  ▼.  State,  11  Ga.  App.  30, 
74  S.  E.  551;  Mitchum  v.  State,  11  Ga.  630; 
Durham  v.  State,  70  Ga.  264;  Hoye  v. 
State,  39  Oa.  719;  Lyons  v.  State,  7  Ga. 
App.  50,  66  S.  E.  149;  Wiggins  v.  Tyson, 
112  Ga.  750,  38  S.  E.  86;  Fannin  v.  Durdin, 
54  Ga.  476;  Schumpert  v.  State,  9  Ga.  App. 
553,  71  S.  E.  879;  Hill  v.  State,  118  Ga. 
24,  44  S.  E.  820;  Daniels  v.  Towers,  79 
Ga.  785,  7  S.  E.  120;  Dean  v.  State,  43  Ga. 
218;   22  Enc.  PI.  &  Pr.  p.  929;   Rhodes  v. 
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State,  122  Ga.  508,  60  S.  E.  361;  Smith 
V.  State,  81  Ga.  480,  8  S.  E.  187. 

Mr.  Warren  Grice,  Attorney  General, 
also  for  the  State: 

The  voluntary  absence  of  the  accused  at 
the  time  the  verdict  is  received  will  not 
vitiate  the  verdict. 

Cawthon  v.  State,  119  Ga.  395,  46  S.  E. 
897;  Barton  v.  State,  67  Ga.  653,  44  Am. 
Rep.  743;  Robson  v.  State,  83  Ga.  167,  9 
S.  E.  610. 

Counsel  for  accused  had  the  right  to  make 
an  express  waiver  of  his  presence. 

Tiller  v.  State,  96  Ga.  430,  23  S.  E.  825 ; 
Hill  V.  State,  118  Ga.  21,  44  S.  E.  820; 
Cawthon  v.  State,  119  Ga.  395,  46  S.  E.  897. 

Waiver  by  the  attorney  is  binding  on  the 
client. 

Mitchum  v.  State,  11  Ga.  630;  Sarah  v. 
State,  28  Ga.  676;  4  Cyc.  939,  940. 

Hill,  J.,  delivered  the  opinion  of  the 
court : 

1.  Did  tlie  absence  of  the  defendant,  un- 
der the  foregoing  statement  of  facts,  at  the 
time  that  the  verdict  finding  him  guilty  of 
murder  was  received  by  the  court  and  the 
jury  trying  him  was  discharged,  render  the 
verdict  void  and  of  no  legal  effect?  It  is 
insisted  by  the  defendant  that  the  reception 
of  the  verdict  in  his  involuntary  absence, 
while  he  was  confined  in  jail,  was  in  viola- 
tion of  the  due  process  clauses  of  the  state 
and  Federal  Constitutions,  and  that  it  de- 
nied him  the  equal  protection  of  the  laws. 
''Due  process  of  law,  as  the  meaning  of  the 
words  has  been  developed  in  American  de- 
cisions, implies  the  administration  of  equal 
laws  according  to  established  rules,  not 
violative  of  the  fundamental  principles  of 
private  right,  by  a  competent  tribunal  hav- 
ing jurisdiction  of  the  case  and  proceeding 
upon  notice  and  hearing.  The  phrase  is  and 
has  long  been  exactly  equivalent  to  and  con- 
vertible with  the  older  expression  *the  law 
of  the  land.'  The  basis  of  due  process,  or- 
derly proceedings  and  an  opportunity  to  de- 
fend, must  be  inherent  in  every  body  of  law 
or  custom  as  soon  as  it  advances  beyond  the 
stage  of  uncontrolled  vengeance."  McGehee, 
Due  Process  of  I^w,  1  citing  Chicago,  B.  k 
Q.  R.  Co.  V.  Chicago,  166  U.  S.  226,  41  L.  ed. 
979,  17  Sup.  Ct.  Rep.  581. 

On  page  35,  this  same  author  says:  ''Be- 
fore the  passage  of  the  14th  Amendment  the 
security  of  the  citizens  of  the  several  states 
for  due  process  of  law  in  proceedings  by 
the  state  lay  in  its  institutions  alone.  Even 
if  due  process  was  denied,  the  Federal  gov- 
ernment had  no  right  to  interfere.  The  14th 
Amendment  changed  this  condition  of  af- 
fairs. It  made  it  a  matter  of  national  con- 
cern that  the  state  should  not  deny  due 
process  [of  law]  to  its  citizens  and  to  others. 
L.R.A.1916D. 


It  gave  to  the  United  States  the  right  to 
supervise  the  performance  of  this  duty,  and 
transferred  from  the  state  to  the  Federal 
Supreme  Court  the  ultimate  decision  on  the 
question  of  the  presence  of  due  process  in 
all  proceedings  affecting  life,  liberty,  and 
property.  But  under  the  amendment  the 
authority  of  the  Federal  court  is  merely  to 
determine  whether  the  state,  by  some  official 
action,  has  provided  due  process  or  has 
failed  in  that  duty;  and  if  a  denial  of  due 
process  appears,  it  can  only  pronounce  the 
proceedings  void.  The  power  of  -the  Fed- 
eral government  ordinarily  ends  with  that 
act.  Thus  the  primary  duty  of  providing 
for  the  protection  of  life,  liberty,  and  prop- 
erty by  due  process  of  law  rests  still  with 
the  states,  and  the  14th  Amendment  oper- 
ates merely  as  a  guaranty  addition  to  the 
state  Constitutions  against  encroachments 
on  the  part  of  the  state  upon  fundamental 
rights,  which  their  governments  were  cre- 
ated to  secure.  It  did  not  radically  change 
the  whole  theory  of  the  relations  of  the 
state  and  Federal  governments  to  each  other 
and  of  both  governments  to  the  people," 
See  United  States  v.  Cruikshank,  92  U.  S. 
542,  23  L.  ed.  688;  Re  Kemmler,  136 
U.  S.  436-438,  34  L.  ed.  619,  621,  10  Sup. 
Ct.  Rep.  930.  "The  Federal  Supreme  Court 
has  again  and  again  declared  that,  when 
the  highest  court  of  a  state  has  acted 
within  its  jurisdiction  and  in  accordance 
with  its  construction  of  the  state  Consti- 
tution and  l&we,  very  exceptional  circum- 
stances will  be  necessary  in  order  that  the 
Federal  Supreme  Court  may  feel  justified 
in  saying  that  there  has  been  a  failure  of 
due  process  of  law.  'We  might  ourselves 
have  pursued  a  different  course,  but  that  is 
not  the  test.  The  plaintiff  in  error  must 
have  been  deprived  of  one  of  those  funda- 
mental rights,  the  observance  of  which  is 
indispensable  to  the  liberty  of  the  citizen, 
to  justify  our  interference.'  For  especially 
in  cases  involving  procedure  is  it  true  that 
'due  process  of  law  means  law  in  its  reg- 
ular course  of  administration  through 
courts  of  justice.'"  McGehee,  Due  Process 
of  Law,  167,  citing  Allen  v.  Georgia,  166 
U.  S.  138,  41  L.  ed.  949,  17  Sup.  Ct.  Rep. 
526,  which  case  is  cited  and  approved  in 
Wilson  V.  North  Carolina,  169  U.  S.  586, 
595,  42  L.  ed.  865,  871,  18  Sup.  Ct.  Rep.  435. 
In  Rawlins  v.  Georgia,  201  U.  S.  638,  50 
L.  ed.  899,  26  Sup.  Ct.  Rep.  660,  5  Ann.  Cas. 
783,  it  was  contended  that,  because  many 
lawyers,  preachers,  doctors,  engineers,  fire- 
men, and  dentists  were  excluded  from  jury 
service  in  Georgia,  by  the  jury  commis- 
sioners failing  and  refusing  ix>  put  any  of 
the  names  of  the  classes  excluded  in  the  jury 
box,  the  defendant  had  rights  under  the 
14th  Amendment.    In  delivering  the  opinion 
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of  the  court  in  that  case,  Mr.  Justice 
Holmes  said:  "At  the  argument  be- 
fore us  the  not  uncommon  misconception 
seemed  to  prevail  that  the  requirement  of 
due  process  of  law  took  up  the  special  pro- 
visions of  the  state  Constitution  and  laws 
into  the  14th  Amendment  for  the  purposes 
of  the  case,  so  that  this  court  would  revise 
the  decision  of  the  state  court  that  the 
local  provisions  had  been  complied  with. 
This  is  a  mistake.  If  the  state  Constitu- 
tion and  laws  as  construed  by  the  state 
court  are  consistent  with  the  14th  Amend- 
ment, we  can  go  no  further.  The  only  ques- 
tion for  us  is  whether  a  state  could  author- 
ize the  course  of  proceedings  adopted,  if 
that  course  were  prescribed  by  its  Consti- 
tution in  express  terms." 

In  the  case  of  Garland  v.  Washington, 
232  U.  S.  642,  58  L.  ed.  772,  34  Sup.  Ct. 
Rep.  456,  it  was  held  that  **a  conviction 
upon  a  second  and  amended  information, 
after  a  prior  conviction  under  the  original 
information  had  been  set  aside  and  a  new 
trial  granted,  was  not  wanting  in  the  due 
process  of  law  guaranteed  by  U.  S.  Const. 
14th  Amend,  because  no  arraignment  br 
plea  was  had  upon  the  second  information, 
where,  without  raising  that  specific  objec- 
tion before  trial,  the  accused  had  made  cer- 
tain objections  to  such  information,  and 
was  put  to  a  trial  thereon  before  a  jury 
in  all  respects  as  though  he  had  entered  a 
formal  plea  of  not  guilty." 

In  delivering  the  opinion  of  the  court 
(which  was  unanimous),  Mr.  Justice  Day 
said  in  part:  "Ihie  process  of  law,  this 
court  has  held,  does  not  require  the  state 
to  adopt  any  particular  form  of  procedure, 
so  long  as  it  appears  that  the  accused  has 
had  sulTicient  notice  of  the  accusation  and  an 
adequate  opportunity  to  defend  himself  in  the 
prosecution.  T^ogers  v.  Peck,  199  U.  S.  425, 
435,  50  L.  ed.  256,  2G0,  26  Sup.  Ct.  Rep. 
87,  90,  and  previous  cases  in  this  court 
there  cited.  Tried  by  this  test,  it  cannot 
for  a  moment  be  maintained  that  the  want 
of  formal  arraignment  deprived  the  accused 
of  any  substantial  right,  or  in  any  wise 
changed  the  course  of  trial  to  his  disad- 
vantage. All  requirements  of  due  process 
of  law  in  criminal  trials  in  a  state,  as  laid 
down  in  the  repeated  decisions  of  this  court, 
were  fully  met  by  the  proceedings  had 
against  the  accused  in  the  trial  court. 
.  .  .  Technical  objections  of  this  char- 
acter were  undoubtedly  given  much  more 
weight  formerly  than  they  are  now.  Such 
rulings  originated  in  that  period  of  English 
history  when  the  accused  was  entitled  to 
few  rights  in  the  presentation  of  his  de- 
fense, when  he  could  not  be  represented  by 
counsel,  nor  heard  upon  his  own  oath,  and 
when  the  punishment  of  offenses,  even  of  a 
L.RJ1.1916D. 


trivial  character,  was  of  a  severe,  and  often 
of  a  shocking,  nature.  Under  that  system 
the  courts  were  disposed  to  require  that  the 
technical  forms  and  methods  of  procedure 
should  be  fully  complied  with.  But  with 
improved  methods  of  procedure  and  greater 
privileges  to  the  accused,  any  reason  for 
such  strict  adherence  to  the  mere  formali- 
ties of  trial  would  seem  to  have  passed 
away,  and  we  think  that  the  better  opinion, 
when  applied  to  a  situation  such  as  now 
confronts  us,  was  expressed  in  the  dissent- 
ing opinion  of  Mr.  Justice  Peckham,  speak- 
ing for  the  minority  of  the  court  in  the 
Crain  Case,  162  U.  S.  626,  649,  40  L,  ed. 
1097,  1104,  16  Sup.  Ct.  Rep.  952,  960,  when 
he  said:  'Here  the  defendant  could  not 
have  been  injured  by  an  inadvertence  of 
that  nature.  He  ought  to  be  held  to  have 
waived  that  which,  under  the  circumstances, 
would  have  been  a  wholly  unimportant  for- 
mality. A  waiver  ought  to  be  conclusively 
implied  where  the  parties  had  proceeded  as 
if  defendant  had  been  duly  arraigned  and 
a  formal  plea  of  not  guilty  had  been  inter- 
posed, and  where  there  was  no  objection 
made  on  account  of  its  absence  until,  as  in 
this  case,  the y-ecord  was  brought  to  this 
court  for  review.  It  would  be  inconsistent 
with  the  due  administration  of  justice  to 
permit  a  defendant  under  such  circum- 
stances to  lie  by,  say  nothing  as  to  such 
an  objection,  and  then  for  the  first  time 
urge  it  in  this  court.* " 

See  Trono  v.  United  States,  199  U.  S.  521, 
50  L.  ed.  292,  26  Sup.  Ct.  Rep.  121,  4  Ann. 
Cas.  773. 

Authorities  might  be  multiplied  to  the  ef- 
fect that  if  the  state  laws,  as  construed  by 
the  state  courts,  are  not  inconsistent  with 
the  provisions  of  the  14th  Amendment, 
there  is  no  denial  of  due  process  of  law 
within  the  meaning  of  that  provision  of  the 
Federal  Constitution. 

Article  1,  §  1,  f  4,  of  the  Constitution  of 
the  state  of  Georgia  (Civil  Code,  §  6360), 
declares  that  '*no  person  shall  be  deprived 
of  the  right  to  prosecute  or  defend  his  own 
cause  in  any  of  the  courts  of  this  state,  in 
person,  by  attorney,  or  both." 

By  §  6079  of  the  Civil  Code  of  1910  it  is 
provided  that  "the  several  superior  courts 
of  this  state  shall  have  power  to  correct 
errors  and  grant  new  trials  in  any  cause 
or  collateral  issue  depending  in  any  of  the 
said  courts,  in  such  manner  and  under  such 
rules  and  regulations  as  they  may  establish 
according  to  law  and  the  usages  and  cus- 
toms of  courts." 

And  see  §§  6080  et  seq.  as  to  the  pro- 
cedure in  such  cases. 

Provision  id  made  that  cases  tried  in  the 
superior  courts  may  be  reviewed  by  the  su- 
preme court,  which  has  appellate  jurisdic- 
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tion  to  hear  and  determine  all  caaes,  civil 
and  criminal,  that  may  come  before  it,  and 
to  grant  judgments  of  affirmance  or  re- 
versal, etc.  Civil  Code,  §  6103.  And  how 
stands  the  case  with  reference  to  our  state 
Constitution  and  laws  as  affording  the  de- 
fendant due  process  of  law?  Article  1,  §  1, 
^  3,  of  the  Constitution  of  Georgia  (Civil 
Code  1910,  §  6369),  provides  that  "no  per- 
son shall  be  deprived  of  life,  liberty,  or 
property,  except  by  due  process  of  law." 
This  provision  of  the  state  Constitution  is 
in  substantial  accord  with  the  14th  Amend- 
ment to  the  Constitution  of  the  United 
States,  which  declares  that  "no  state  shall 
make  or  enforce  any  law  which  shall  abridge 
the  privileges  or  immunities  of  citizens  of 
the  United  States;  nor  shall  any  state  de- 
prive any  person  of  life,  liberty,  or  prop- 
erty, without  due  process  of  law;  nor  deny 
to  any  person  within  its  jurisdiction  the 
equal  protection  of  the  laws."  Civil  Code, 
§  6700. 

Thus  it  will  be  seen  that  provision  has 
been  made  in  "the  law  of  the  land"  by 
which  all  who  are  charged  with  crime  can 
make  their  defense,  and  in  case  of  convic- 
tion in  the  trial  court  they  can  make  a 
motion  for  a  new  trial  in  that  court  on 
account  of  any  alleged  errors  which  may 
have  been  committed  in  the  trial  court.  If 
the  motion  is  denied  by  the  trial  court,  the 
accused  can  take  the  case  to  the  supreme 
court  by  writ  of  error,  or  by  direct  bill  of 
exceptions,  and  have  the  case  reviewed.  We 
think  it  cannot  be  said,  therefore,  in  view 
of  the  ample  provisions  made  by  the  Con- 
stitution and  laws  of  Georgia  for  anyone 
accused  of  crime  to  exercise  his  right  of 
defense  in  our  courts,  that  he  is  denied 
"due  process  of  law,"  or  the  equal  protection 
of  the  laws.  See  Frank  v.  State,  141  Ga. 
243,  80  S.  E.  1016. 

2.  In  this  state  a  defendant  charged  with 
crime  and  tried  by  a  jury  is  given  the  right, 
by  motion  for  a  new  trial,  to  have  reviewed 
a  verdict  and  judgment  rendered  against  him, 
and  have  it  set  aside  for  an  illegality,  or 
irregularity  amounting  to  harmful  error,  in 
the  trial,  including  such  grounds  as  the  re- 
ception of  a  verdict  in  his  absence;  but, 
where  such  motion  is  made,  it  should  in- 
clude all  proper  grounds  which  were  at  the 
time  known  to  the  defendant  or  his  counsel, 
or  which  by  reasonable  diligence  could  have 
been  discovered.  Leathers  v.  Leathers,  138 
Ga.  740,  76  S.  E.  44.  A  motion  in  arrest  of 
judgment  is  also  available  to  the  defendant 
in  a  proper  case,  but  a  motion  in  arrest  of 
judgment  must  be  made  during  the  term  of 
court  at  which  the  judgment  was  obtained, 
and  must  be  predicated  upon  some  defect  | 
which  appears  upon  the  face  of  the  record  1 
or  pleadings.  Civil  Code  1910,  §  5958.  But 
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this  court  has  decided  a  number  of  times 
that  objections  to  the  reception  of  a  verdict 
in  the  absence  of  the  defendant,  and  to  re- 
charging the  jury  in  the  absence  of  the  pris- 
oner, and  similar  alleged  errors,  can  be 
made  in  a  motion  for  a  new  trial.  In  Wade 
V.  State,  12  Ga.  25,  the  defendant  (a  ver- 
dict for  assault  with  intent  to  rape  being 
rendered  against  him)  made  a  motion  for 
a  new  trial;  one  of  the  grounds  being  that 
the  court  read  testimonjr  taken  down  by 
the  court  to  the  jury  in  the  absence  of  the 
prisoner,  and  without  consent  of  the  pris- 
oner's counsel.  It  was  held  in  that  case 
that  "The  court  has  no  more  authority 
under  the  law  to  read  over  testimony  to  the 
jury,  affecting  the  life  or  liberty  of  the 
defendant,  in  his  absence,  than  It  has  to 
examine  the  witnesses  in  relation  thereto 
in  his  absence." 

A  new  trial  was  accordingly  granted.  The 
court  merely  treated  the  ground  of  the  mo- 
tion for  a  new  trial  as  an  irregularity,  and 
not  as  a  nullity.  In  Martin  v.  State,  51 
Ga.  567,  1  Am.  Crim.  Rep.  636,  the  de- 
fendant was  indicted  for  simple  larceny, 
and  the  court  charged  the  jury  the  second 
time  in  the  absence  of  the  defendant  and 
his  counsel.  This  court  did  not  treat  the 
verdict  of  guilty  as  a  nullity,  but  said: 
"As  this  important  privilege  was  lost  to 
the  defendant  in  this  case,  and  at  a  critical 
stage  of  the  trial,  through  a  mistake  of  the 
state's  counsel,  at  least  it  is  positively  so 
stated,  by  defendant's  counsel,  and  doubt- 
less the  court  was  misled  by  it,  we  think 
that  there  should  be  a  new  trial." 

In  Bonner  v.  State,  67  Ga.  510,  there 
was  an  indictment  for  murder,  and  there 
was  a  conviction  for  volunta.ry  manslaugh- 
ter. A  motion  for  a  new  trial  was  made, 
which  was  overruled,  and  the  defendant  ex- 
cepted. A  new  trial  was  granted  by  this 
court,  it  being  held:  "in  a  criminal  case 
the  prisoner  has  the  right  to  be  present  in 
person  throughout  the  trial.  Therefore  for 
the  judge  to  recharge  the  jury  while  the 
prisoner  was  absent  and  in  conAnement, 
although  his  counsel  may  have  been  present 
and  kept  silent,  was  error." 

In  Wilson  v.  State,  87  Ga.  583,  13  S.  E. 
566,  there  was  indictment  and  trial  for  mur- 
der, and  a  motion  for  a  new  trial.  The 
trial  court  recharged  the  jury  in  the  ab- 
sence of  the  defendant.  This  court  held  this 
to  be  cause  for  a  new  trial.  And  to  the 
same  effect  see  Tiller  v.  State,  96  Ga.  430, 
23  S.  E.  825;  Hopson  v.  State,  116  Ga.  90, 
42  S.  E.  412. 

It  will  thus  be  seen  that  this  court  has 
held  that  a  motion  for  a  new  trial  is  an 
available  remedy  in  a  case  where,  during 
progress  of  the  trial  of  one  charged  with 
a  felony,  some  step  is  taken  by  the  court 


FRANK  ▼.  STATE. 


825 


during  the  enforced  absence  of  the  defend- 
ant, without  his  consent,  and  in  such  case 
the  verdict  rendered  against  the  defendant 
will  not  be  treated  as  a  nullity,  but  it  will 
be  set  aside  and  a  new  trial  granted.  It 
will  also  be  seen  that,  where  a  motion  for 
a  new  trial  is  made,  the  defendant  must 
set  out  in  that  motion  all  that  is  known 
to  him  at  the  time,  or  hy  reasonable  dili* 
gence  could  have  been  known  hy  him,  as 
grounds  for  a  new  trial. 

Did  the  defendant  in  the  instant  case 
know  at  the  time  he  made  his  motion  for 
a  new  trial  that  he  was  absent  without 
his  consent  when  the  verdict  of  guilty  was 
rendered  against  himT  He  must  of  neoes* 
sity  have  known  it,  and  likewise  his  counsel. 
In  one  ground  of  his  motion  for  a  new 
trial  (which  was  reviewed  and  passed  on 
by  this  court  in  the  case  of  Frank  v.  State, 
supra),  it  was  alleged:  "Defendant  was 
not  in  the  court  room  when  the  verdict 
was  rendered,  his  presence  having  been 
waived  by  his  counsel." 

When  one  convicted  of  crime  makes  a 
motion  for  a  new  trial,  it  is  his  duty  to 
include  everything  in  it  which  was  appro^ 
priate  to  such  a  motion  and  which  was 
known  to  him  at  the  time.  As  we  have 
seen,  the  defendant  could  have  made  the 
question  under  consideration  in  the  motion 
for  a  new  trial.  In  Daniels  v.  Towers,  79 
Ga.  785,  7  S.  E.  120,  a  judgment  of  con- 
viction for  felony  had  been  afSrmed  by  the 
supreme  court  on  writ  of  error  brought  by 
the  defendant,  and  this  court  held  that  the 
legality  of  his  conviction  could  not  be 
brought  into  question  by  writ  of  habeas 
corpus  sued  out  by  him,  save  for  the  want 
of  jurisdiction  appearing  on  the  face  of 
the  record  as  brought  from  the  court  below 
to  the  supreme  court.  In  delivering  the 
opinion  of  the  court,  Judge  Bleckley  said 
(p.  789) :  "We  rest  the  case  upon  the  gen- 
eral rule  that  after  a  judge  of  the  superior 
court  has  presided  iti  any  case  in  the  su- 
perior court  of  any  county,  and  the  judg- 
ment rendered  at  the  trial  has  been  affirmed 
by  this  court,  it  is  to  be  taken  for  all  pur- 
poses that  it  was  a  legal  trial  and  judgment, 
and  cannot  be  questioned  for  anything  but 
the  want  of  jurisdiction  appearing  upon  the 
face  of  the  proceedings  as  ruled  upon  here. 
If  there  is  more  record  below,  and  the  plain- 
tiff in  error,  after  conviction,  does  not  bring 
it  up,  it  is  his  own  misfortune.  He  had 
an  opportunity  to  bring  it  up.  He  must 
abide  the  judgment  upon  the  record  which 
he  brings  here;  and  if  the  judgment  is 
legal  according  to  that  record,  he  must  take 
the  consequences.  It  will  not  do  to  allow 
him  to  bring  up  his  case  in  sections', 
whether  there  is  a  trial  of  it  by  a  court 
divided  in  sections  or  not.  He  must  bring 
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up  his  whole  case  as  he  expects  to  stand 
upon  it  for  all  time;  and  if  he  does  not  do 
ii^  neither  he  nor  his  friends  can  repair  the 
error  afterwards." 

In  support  of  his  contention,  the  plaintiff 
in  error  cites  the  case  of  Hopt  V.  Utah,  110 
U.  S.  674,  28  L.  ed.  262,  4  Sup.  Ct  Rep. 
202,  4  Am.  Grim.  Rep.  417.  Hopt  was  tried 
on  an  indictment  for  murder,  found  guilty, 
and'  sentenced  to  suffer  death.  The  judg- 
ment was  affirmed  by  the  supreme  court  of 
the  territory  of  Utah.  Upon  writ  of  error 
to  the  Supreme  Court  of  the  United  States 
the  judgment  was  reversed  and  the  case  re- 
manded, with  instructions  to  order  a  new 
trial.  A  statute  of  Utah  provided  ''if  the 
indictment  is  for  a  felony,  the  defendant 
I  must  be  personally  present  at  the  trial; 
but  if  for  a  misdemeanor,  the  trial  may  be 
had  in  the  absence  of  the  defendant."  Utah 
Comp.  Laws  1888,   §  4998. 

The  triors  of  the  competency  of  the  jur- 
ors, appointed  by  the  court,  conducted  their 
examination  of  the  jurors  in  a  different 
room,  and  tried  the  grounds  of  challenge 
out  of  the  presence  as  well  of  the  court  as 
of  the  defendant  and  his  counsel.  The 
Supreme  Court  of  the  United  States,  in 
construing  the  statute  of  Utah,  said  that 
under  their  construction  the  trial,  by  tri- 
ors appointed  by  the  court,  of  challenges 
of  proposed  jurors  in  felony  cases,  must  be 
had  as  well  in  the  presence  of  the  court 
as  of  the  accused,  and  that  such  presence 
cannot  be  dispensed  with.  But  it  will  be 
observed  that  the  decision  was  placed  upon 
a  construction  of  the  statute  of  Utah  which 
required  the  personal  presence  of  the  ac- 
cused at  every  stage  of  the  .trial.  It  was 
said  by  Mr.  Justice  Harlan,  who  delivered 
the  opinion,  that  "all  doubt  upon  the  sub- 
ject is  removed  by  the  express  requirement, 
not  that  the  defendant  may,  but,  where  the 
indictment  is  for  a  felony,  must,  be  'per- 
sonally present  at  the  trial.' " 

The  absence  of  the  defendant,  however, 
was  treated  as  an  irregularity,  as  shown 
by  the  judgment  remanding  the  case  and 
ordering  that  a  new  trial  be  had. 

Ball  V.  United  States,  140  U.  S.  118,  36 
L.  ed.  377,  11  Sup.  Ct.  Rep.  701,  was  also 
relied  upon.  In  that  case  it  did  not  affirm- 
atively appear  from  the  record  that  the  de- 
fendants were  present  when  the  sentence 
was  pronounced  upon  them.  It  was  said 
that  "at  common  law  it  was  essential,  in  a 
trial  for  a  capital  offense,  that  the  prls<mer 
should  be  present,  and  that  it  should  appear 
of  record  that  he  was  asked  before  sentence 
whether  he  had  anything  to  say  why  it 
should  not  be  pronounced." 

The  defendants  were  convicted  of  murder, 
and  filed  a  motion  for  a  new  trial,  and  to 
arrest  the  judgment,  both  on  the  same  date, 
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but  whether  each  along  with  the  other  mo- 
tion is  not  clear.  The  case  was  remanded, 
with  direction  to  quash  the  indictment,  be- 
cause it  failed  to  show  the  time  and  place 
of  death.  140  U.  S.  133.  In  delivering  the 
opinion  of  the  court,  Chief  Justice  Fuller 
said  (p.  132) :  "We  do  not  think  that  the 
fact  of  the  presence  of  the  prisoners  can  by 
fair  intendment  be  collected  from  the  rec- 
ord; no  mention  being  made  to  that  effect 
in  the  order,  it  not  appearing  therefrom 
that  the  sentence  was  read  or  orally  deliv- 
ered to  them,  and  the  usual  questions  not 
having  been  propounded.'' 

The  Chief  Justice  further  said:  "We  are 
clear  that  the  indictmeut  is  fatally  defec- 
tive, and  that  a  capital  conviction,  even  if 
otherwise  regular,  could  not  be  sustained 
thereon." 

While  it  seems  to  be  the  practice  of  the 
Federal  courts,  in  capital  felonies,  that  the 
record  should  show  that  the  defendant  was 
present  and  was  asked  whether  he  had  any- 
thing to  say  why  sentence  should  not  be 
pronounced,  it  has  never  been  the  practice 
of  this  state  "to  enter  on  the  record  the 
fact  that  the  prisoner  and  his  counsel  were 
present  when  the  verdict  was  rendered,  and 
when  the  sentence  was  pronounced,  and  from 
arraignment  to  sentence,  or  that  the  pris- 
oner was  asked,  before  sentence,  whether 
there  was  any  reason  why  sentence  should 
not  be  pronounced  upon  him.  The  silence 
of  the  record  as  to  such  facts  is,  therefore, 
no  cause  for  arresting  the  judgment  or  set- 
ting it  aside."  Rawlins  v.  Mitchell,  127  Ga. 
24,  55  S.  £.  958. 

See  also  Nolan  v.  State,  53  Ga.  137   (3). 

Counsel  for  the  defendant  rely  on  the 
cases  of  Nolan  v.  State,  53  Ga.  137,  and 
Nolan  V.  State,  65  Ga.  521,  21  Am.  Rep. 
284,  1  Am.  Crim.  Rep.  532.  In  the  former 
case  the  defendant  was  indicted  for  the 
offense  of  murder,  and  the  jury  found  him 
guilty  of  voluntary  manslaughter.  Whoi 
the  jury  were  out,  and  before  the  verdict 
was  returned,  counsel  for  the  accused  con- 
sented that,  if  the  jury  agreed  on  a  verdict 
that  night,  they  could  return  a  sealed  ver- 
dict to  the  clerk  of  the  court  and  disperse. 
They  did  not  agree  that  night,  but  did  on 
the  following  day,  and  their  verdict  was 
received  in  the  absence  of  the  prisoner  and 
his  counsel.  The  defendant  made  a  mo- 
tion in  arrest  of  judgment,  on  the  ground 
tiiat  the  consent  extended  only  in  case  of 
agreement  that  night,  and  not  to  the  next 
day.  It  was  held :  "That  consent  of  counsel 
that,  should  the  jury  agree  that  night,  they 
might  return  a  sealed  verdict  to  the  clerk 
and  disperse,  cannot  be  construed  to  extend 
to  a  verdict  found  on  the  next  day.  It  wad 
the  legal  right  of  the  defendant  to  be  pres- 
ent when  the  verdict  was  rendered,  and, 
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I  had  a  motion  to  set  aside  such  verdict  been 
'^made  on  the  ground  of  his  absence,  it  should 
have  been  granted."  By  the  motion  in  ar- 
rest of  judgment  the  defendant  sought  to 
arrest  the  judgment  as  a  nullity.  3ut  the 
court  said  that  no  motion  under  §  4629  of 
the  Code  then  in  force  could  be  sustained 
for  any  matter  not  affecting  the  real  merits 
of  the  offense  charged  in  the  indictment. 
The  judgment  of  the  court  below,  overruling 
the  motion  in  arrest  of  judgment,  was  there- 
fore affirmed.  The  court  also  said:  "That 
it  was  the  legal  right  of  the  defendant  to 
have  been  present  when  the  verdict  was 
rendered  by  the  jury  we  entertain  no  doubt, 
and  if  a  motion  bad  be^n  made  to  set  aside 
the  verdict  on  the  ground  of  his  absence, 
that  motion  should  have  been  granted  by 
the  court." 

This  last  statement,  from  an  examination 
of  the  record,  is  obiter.  But  what  was  prob- 
ably meant  by  a  motion  to  set  aside  was  in 
the  sense  of  being  a  motion  for  a  new  trial, 
as  such  motions  have  been  likened  to  mo- 
tions in  arrest  and  to  set  aside.  See  Pres- 
cott  V.  Bennett,  50  Ga.  266,  272,  where 
Judge  Trippe  said:  "It  is  true  that  a  mo- 
tion entitled  a  motion  to  set  aside  is  some- 
times made  for  matters  extrinsic  the 
pleadings  or  record.  In  such  cases  they  are 
practically  more  to  be  likened  unto  motions 
for  new  trials,  and  substantially  are  the 
same  in  form  and  effect." 

This  is  probably  what  Judge  W^arner 
meant  by  the  obiter  expression  quoted  above 
from  the  Nolan  Case;  for,  from  the  cases 
cited  in  which  opinions  were  delivered  prior 
to  that  utterance,  it  will  be  seen  that  a  mo- 
tion for  a  new  trial  was  an  available  remedy 
in  such  cases,  and  it  will  be  noted,  too,  that 
Judge  Warner  presided  and  delivered  the 
opinion  of  the  court  in  the  Prescott  Case, 
in  which  Judge  Trippe  used  the  language 
quoted  above  in  his  concurring  opinion. 

In  the  Nolan  Casc^  reported  in  55  Ga.  521, 
21  Am.  Rep.  281,  1  Am.  Crim.  Rep.  532, 
Nolan  was  placed  on  trial  for  the  offense 
of  murder.  Evidence  was  submitted  to  the 
jury,  argument  had,  and  a  oharge  delivered 
by  the  court.  Subsequently,  while  the  de- 
fendant was  confined  in  jail,  in  the  absence 
of  his  counsel,  and  without  his  consent,  the 
jury  returned  a  verdict  finding  him  guilty 
of  voluntary  manslaughter,  and  were  dis- 
charged. The  defendant  at  a  subsequent 
term  moved  to  set  aside  the  verdict  ren- 
dered against  him  on  the  ground  that  it 
was  rendered  and  published  in  his  absence 
and  without  his  right  of  being  present  hav- 
ing been  waived.  The  trial  court  ordered 
accordingly.  Subsequently  the  defendant 
was  arraigned  again  upon  the  same  in- 
dictment, and  he  pleaded  speciA.lly  in  bar 
these  facts  as  constituting  his  having  been 


FRANK  V.  STATE. 


827 


placed  once  in  jec^pardy,  aaid  claimed  his 
discharge.  This  court  held  that  "a  verdict 
so  received  having  been,  on  his  motion,  set 
aside  as  illegal,  when  afterwards  arraigned 
for  trial  on  the  same  indictment  for  the 
offense  before  another  jury,  the  prisoner 
may  plead  specially  his  former  jeopardy  in 
bar  of  a  second  trial,  and,  if  supported  by 
the  record  and  the  extrinsic  facts,  the  plea 
should  be  sustained,  and  thereupon  the  pris- 
oner should  be  discharged." 

It  will  be  observed  that  the.. defendant  in 
the  Nolan  Case  treated  the  verdict  .as  a 
nullity  and  mi^le  a  motion  to  set  it  aside 
as  such,  which  was  done,  instead  of  m«^king 
a  motion  for  a  new  trial,  and  setting  up 
his  defense  as  an  irregularity,  and  seeking 
a  new  trial  because  of  some  error  commit- 
ted at  the  triaL  In  the  latter  ease  he 
would  waive  the  fact  that  the  verdict  was 
a  nullity,  .but  insist  that  it  was  merely 
irregular  and  erroneous,  requiring  a  new 
trial.  Judge  Bleckley,  delivering  the  opin- 
ion in  the  last  Nolan  Case,  said:  "One 
trial,  and  only  one  for  each  crime,  is  a 
fundamental  principle  in  criminal  prpoe- 
dure,  and  must  be  the  general  rule  prac- 
tically ministered  in  all  free  countries.  For 
the  public  authority,  whether  king  or  com- 
monwealth, to  try  the  same  person  over  and 
over  again  for  the  same  offense,  would  be 
rank  tyranny.  .  .  .  Though  some  ex- 
ceptions to  the  general  rule  are  to  be  ad- 
mitted, as  when  a  new  trial  is  had  on  the 
prisoner's  motion,  or  when  judgment  upon 
a  void  indictment  has  been  arrested,  the 
transcendent  importance  of  the  rule  itself 
requires  that  the  exceptions  should  be  few 
and  strictly  guarded.'' 

In  the  instant  case,  the  defendant  made  a 
motion  for  a  new  trial,  which  was  overruled 
by  the  court  (paragraphs  6  and  7  of  de- 
fendant's motion;  also  Frank  v.  State,  141 
Ga.  243,  80  S.  E.  1016),  thus  treating  the 
verdict,  not  as  a  nullity,  but  as  an  irreg- 
ularity. In  Smith  v.  State,  59  Ga.  dl3,  27 
Am.  Rep.  303,  it  was  held  that,  although 
the  prisoner  be  in  custody,  he  may  consent 
that  the  verdict  shall  be  received  in  his 
absence,  and  that  a  verdict  thus  received 
was  valid,  notwithstanding  he  was  at  the 
time  confined  in  jail.  The  facts  in  this  case 
were  somewhat  similar  to  the  Nolan  Case 
as  to  the  agreement.  The  court  said:  "He 
ought  to  have  been  brought  frpm  the  jaU, 
so  as  to  be  present  at  the  rec^ion.  But 
we  think  it  was  merely  an  irregularity,  and 
that  no  matter  of  substance  was  involved. 
Having  surrendered  his  right  to  poll  the 
jury,  no  other  of  any  value  to  him  remained, 
for  the  exercise  ...  of  which  his  pres- 
ence was  important.  Had  he  been  in  cou»*t, 
the  result  must  have  been  the  same  as  it 
wftfl  Nothing  took  place  in  his  absence 
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but  the  mechanicah  act  of  receiving  the  ver- 
dict, as  the  consent  had  provided  it  should 
be  received.  If  he  had  been  present,  the 
act  would  have  been  no  less  mechanical. 
In  Nolan's  Case,  53  Ga.  137,  55  Ga.  521, 
21  Am.  Rep.  281,  1  Am.  Crim.  Rep.  532,  the 
event  contemplated  did  not  happen." 

We. conclude  from  these  authorities  that 
the  question  here  raised  could  have  been 
adjudicated  undeir  a  motion  for  a  new  trial, 
and  that  a  failure  to  include  this  ground  in 
suoh  motion  would  preclude  the  defendant, 
after  the  denial  of  the  motion,  and  the 
affirmance  of  the  judgment  by  this  court, 
from  seeking  to  set  aside  the  verdict  as  a 
nullity. 

3.  The  motion  to  set  aside  the  verdict 
complains  of  the  reception  of  the  verdict  in 
the  involuntary  absence  of  the  defendant, 
while  he  was  incarcerated  in  jail,  and  in 
the  absence  o{  his  counsel.  Paragraph  2  of 
the  motion  avers  that  he  did  not  waive  that 
right,  nor  did  he  authorize  anyone  to  waive 
it  for  'him,  nor  did  he  consent  that  he  should 
not  be  present;  that  he  did  not  know  that 
the  verdict  had  been  rendered  and  the  jury 
disdiarged  until  after  the  reception  of  the 
verdict  and  the  discharge  of  the  jury;  and 
that  he  did  not  know  of  any  waiver  of  his 
presence  made  by  his  counsel  until  after 
sentence  of  death  had  been  pronounced  upon 
him.  Paragraph  3  of  the  motion  alleges 
that  on  the  day  the  verdict  was  rendered, 
and  shortly  before  the  judge  who  presided 
on  the  trial  of  the  case  began  his  charge  to 
the  jury,  the  judge  privately  conversed  with 
two  of  the  counsel  for  the  defendant,  and  in 
the  conversation  referred  to  the  probable 
danger  of  violence  to  the  defendant  and  his 
counsel  if  he  or  they  were  present  when  the 
verdict  was  rendered  and  it  should  be  one 
of  acquittal,  and  after  the  judge  had  thus 
expressed  himself  he  requested  counsel  to 
agree  that  the  defendant  should  not  be 
present  at  the  time  the  verdict  was  ren- 
dered and  the  jury  polled;  that  under  these 
circumstances  counsel  did  agree  with  the 
judge  that  the  defendant  should  not  be 
present  at  the  rendition  of  the  verdict,  and 
he  was  not  present  a.t  the  rendition  of  the 
verdict,  nor  were  his  counsel  present.  It 
is  contended  that  it  is  the  constitutional 
right  of  the  defendant  to  be  present  at  every 
stage  of  the  trial,  and  that  he  cannot  waive 
that  right,  nor  can  his  counsel  waive  it  for 
him,  and  that  his  absence  at  the  reception 
of  the  verdict  vitiates  the  whole  trial. 

It  is  the  undoubted  right  of  a  defendant 
who  is  indicted  for  a  criminal  offense  in 
this  state  to  be  present  at  every  stage  of 
his  trial.  But  he  may  waive  his  presence 
at  the  reception  of  the  verdict  rendered  in 
his  case.  In  Cawthon  v.  State,  119  Ga.  395, 
46  S.  E.  897,  a  waiver  was  made  by  the  de- 
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fendant's  counsel  in  his  presence  a^  to  his 
personal  presence  at  the  recclption  of  the 
verdict.     This  court  held  in  that  case: 

"8.  Even  if  an  attorney,  by  virtue  of  the 
relation  of  attorney  and  client  existing  be- 
tween himself  and  one  charged  with  a  fel- 
ony, has  no  implied  authority  to  waive  the 
right  of  his  client  to  be  present  at  the  re- 
ception of  the  verdict,  if  the  attorney  makes 
an  express  waiver  to  this  effect  in  tiie  pres- 
ence of  the  client,  who  does  not  at  the  time 
repudiate  the  action  of  his  counsel,  a  ver- 
dict afterwards  received  in  the  absence  of 
the  accused  and  in  consequence  of  the 
waiver  will  not  be  held  to  be  invalid  at 
the  instance  of  the  accused,  seeking,  after  the 
reception  of  the  verdict,  to  repudiate  the 
action  of  his  counsel  in  making  the  waiver. 

"9.  Before  a  verdict  received  in  the  ab- 
sence of  the  accused  will  be  held  to  be  in- 
valid, it  is  incumbent  upon  the  accused  to 
show  that  he  was  in  custodv  of  the  law  at 
the  time  the  waiver  was  made,  that  he 
made  no  waiver  of  his  right  to  be  present, 
and  that  he  did  not  authorize  his  counsel 
to  make  such  waiver  for  him,  and,  if  an 
authorized  waiver  has  been  made  by  counsel, 
that  he  has  not  ratified  the  same  or  allowed 
the  court  to  act  upon  the  waiver  of  counsel 
after  he  has  notice  that  the  same  has  been 
made." 

Judge  Cobb,  who  delivered  the  opinion  of 
the  court  in  the  Cawthon  Case,  after  citing 
a  number  of  authorities  pro  and  con,  said 
(p.  413)  :  "These  decisions  seem  to  draw 
no  distinction  between  a  waiver  made  by 
counsel  in  the  presence  of  his  client  and  one 
made  in  his  absence.  While  counsel  may 
have  no  implied  authority,  growing  out  of 
the  relation  of  attorney  and  client,  to  make 
a  waiver  of  this  character  for  his  client  in 
his  absence,  we  can  see  no  good  reason  why 
the  accused  would  not  be  bound  by  an  ex- 
press waiver  made  in  his  presence.  Such 
a  waiver  is  to  all  intents  and  purposes  the 
waiver  of  the  client.  It  would  be  trifling 
with  the  court  to  allow  it  to  act  upon  a 
waiver  thus  made,  and  then  impeach  its 
action  on  the  ground  that  counsel  had  been 
guilty  of  an  unauthorized  act.  And  while 
we  recognize  fully  that  there  are  limita- 
tions upon  the  authority  of  counsel,  the 
client,  even  though  he  be  charged  with  a 
capital  felony,  should  not  be  allowed  to  im- 
peach the  authority  of  his  counsel,  when 
he  acts  in  his  presence,  unless  he  promptly 
repudiates  the  unauthorized  act  before  the 
court  bases  action  upon  it.  Speaking  for 
myself,  I  am  inclined  to  the  opinion  that 
the  right  to  make  the  waiver  resides  in  the 
counsel,  whether  the  accused  be  present  or 
not  at  the  time  of  the  waiver;  his  authority 
arising  from  the  mere  relation  of  attorney 
and  client.  The  reasoning  of  the  courts 
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that  hold  to  the  contrary  is  not,  in  my 
opinion,  satisfactory  or  by  any  means  con- 
clusive. Counsel  is  generally  much  better 
able  to  take  care  of  the  rights  of  the  ac- 
cused than  he  is  himself,  and  the  accused  is 
better  protected  from  improvident  waivers 
by  his  case  being  left  to  the  control  of  his 
counsel  than  if  he  were  to  take  charge  of 
the  same  in  his  own  behalf." 

As  said  by  this  court  in  effect  in  the  case 
of  Lampkin  v.  State,  87  Ga.  517,  13  S.  E. 
525,  it'  is  not  sound  practice  for  counsel  to 
make  a  waiver  of  their  client's  presence  at 
the  reception  of  the  verdict,  take  the 
chances  of  acquittal  for  their  client,  and 
then,  after  verdict  of  guilty,  for  the  defend- 
ant to  be  allowed  to  repudiate  the  action 
of  counsel  and  employ  other  counsel  to  set 
aside  the  verdict  because  of  the  absence 
of  the  defendant  at  the  time  it  was  ren- 
dered. Who  was  better  prepared  to  protect 
the  intereste  of  the  defendant — ^trained  and 
expert  counsel,  or  the  defendant  himself? 
True,  he  had  the  right  to  conduct  the  trial 
in  person,  if  he  so  desired;  but  the  defend- 
ant had  committed  his  case  to  able  and  ex- 
perienced counsel,  who,  in  the  exercise  of 
their  relation  as  attorney  to  the  client, 
waived  his  right  to  be  present,  and  they 
having  made  the  waiver,  the  defendant  by 
his  conduct  having  acquiesced  to  it,  he 
should  be  bound  by  it. 

In  the  instant  case  the  defendant,  in  his 
motion  to  set  aside  the  verdict  as  a  nuUitv, 
says  that  he  did  not  know  of  the  waiver  of 
his  presence  made  by  his  counsel.  After  the 
verdict  of  guilty  was  rendered  against  him 
in  the  trial  court,  the  defendant  made  a 
motion  for  a  new  trial  on  various  grounds, 
and,  the  motion  having  been  overruled,  a 
writ  of  error  was  sued  out  to  this  court, 
and  the  judgment  of  the  lower  court  was 
affirmed.  See  Frank  v.  State,  supra.  The 
seventy-fifth  ground  of  that  motion  contains 
the  following  recital,  among  others:  **The 
defendant  was  not  in  the  court  room  when 
the  verdict  was  rendered,  his  presence  hav- 
ing been  waived  by  his  counsel." 

We  pause  here  long  enough  to  say  that 
this  court  will  take  judicial  notice  of  its 
own  records,  and  will  of  i.te  own  motion, 
or  at  the  suggestion  of  counsel,  inspect  the 
records  of  this  court  in  a  former  appeal 
of  the  same  case.  Strickland  v.  Western  & 
A.  R.  Co.  119  Ga.  70,  45  S.  E.  721;  Dim- 
mick  V.  Tompkins,  194  U.  S.  540,  548,  48 
L.  ed.  1110,  1113,  24  Sup.  Ct.  Rep.  780; 
and  authorities  there  cited;  Mississinewa 
Min.  Co.  V.  Andrews,  28  Ind.  App.  496,  68 
N.  E.  231 ;  Culver  v.  Fidelity  &  Deposit  Co. 
149  Mich.  630,  113  N.  W:  9;  Studabaker  v. 
Faylor,  52  Ind.  App.  171,  98  N.  E.  318; 
Mayhew  v.  State,  —  Tex.  Crim.  Rep.  — ,  156 
S.  W.  191    (5);   South  Florida  Lumber  k 
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Supply  Co.  V.  Read,  65  Fla.  61,  61  So.  126; 
Bohanan  v.  Darden,  7  Ala.  App.  220,  60 
So.  955;  Alabama  City  6.  &,  A.  R.  Co.  ▼. 
Bates,  155  Ala.  347,  46  So.  776  (2);  Mc- 
Nish  r.  State,  47  Pla.  69,  3d  So.  176 ;  West- 
fall  V.  Wait,  165  Ind.  368,  73  N.  E.  1089, 
6  Ann.  Caa.  788;  1  Chamberlayne,  §  683, 
p.  850. 

The  motion  under  review  recites  that 
"the  said  judge,  Hon.  L.  S.  Roan,  upon  con- 
sidering the  motion  for  new  trial  made  by 
this  defendant,  after  the  reception  of  said 
verdict  as  above  stated,  rendered  his  judg- 
ment denying  said  motion,  and  in  render- 
ing said  judgment  stated  that  the  jury  had 
found  the  defendant  guilty,"  etc. 

When,  therefore,  the  defendant  by  motion 
for  a  new  trial  invoked  from  the  court  a 
ruling  upon  alleged  errors  that  had  been 
committed  upon  the  trial  (reciting  on  the 
face  of  the  motion  a  knowledge  of  his  ab- 
sence when  the  verdict  was  returned,  and 
the  waiver  of  his  presence),  he  will  not  now 
be  heard  to  say  that  the  verdict  was  a  nul- 
lity on  account  of  his  not  being  present 
at  its  rendition,  after  the  motion  for  a 
new  trial  has  been  denied,  and  the  judg- 
ment denying  it  affirmed  by  this  court. 
Frank  v.  State,  supra.  And,  moreover,  an 
extraordinary  motion  for  a  new  trial  was 
made,  and  has  likewise  been  refused,  and 
the  judgment  overruling  it  affirmed  by  this 
court.  Frank  v.  State,  142  Ga.  617,  83 
S.  £.  233.  He  had  the  right  to  invoke  a 
ruling  on  that  question  in  the  motion  for 
a  new  trial,  and,  failing  to  do  so,  he  can- 
not now  be  heard  to  say  that  he  will  treat 
the  verdict  as  a  nullity  and  move  to  have 
it  set  aside  as  such.  It  would  be  a  re- 
proach upon  the  court's  administration  of 
the  law  to  allow  a  defendant  to  make  a 
motion  for  a  new  trial,  with  a  knowledge 
of  his  absence  when  the  verdict  against  him 
Tras  rendered,  and  have  the  grounds  of  the 
motion  adjudicated  by  the  court,  and  then 
move  to  set  the  verdict  aside  as  void.  The 
defendant  necessarily  knew,  when  sentenced 
by  the  court,  (for  he  was  then  present), 
that  the  verdict  had  been  rendered  against 
him.  His  counsel  must  have  known  it,  for 
they  filed  his  motion  for  a  new  trial.  He 
juid  they  are  presumed  to  know  the  law. 
His  motion  for  a  new  trial  recited  that  his 
presence  at  the  reception  of  the  verdict  had 
•  been  waived  by  his  counsel.  Under  these 
circumstances  it  must  be  held  that  the  de- 
fendant acquiesced  in  the  waiver  of  his 
counsel  of  his  presence  at  the  reception  of 
the  verdict.  It  would  be  trifling  with  the 
court  to  allow  one  whv»  had  been  convicted 
of  crime,  and  who  had  made  a  motion  for 
a  new  trial  on  over  300  grounds,  including 
the  statement  that  his  counsel  had  waived 
j.:s  presence  at  the  reception  of  the  verdict, 
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to  have  the  motion  heard  by  both  the  trial 
court  and  the  supreme  court,  and  after  a 
denial  by  both  courts  of  the  motion,  to 
now  come  in  and  by  way  of  a  motion  to 
set  aside  the  verdict  include  matters  which 
were  or  ought  to  have  been  included  in  the 
motion  for  a  new  trial. 

While  a  defendant  indicted  for  crime  in 
this  state  has  the  legal  right  to  be  person- 
ally present  at  every  stage  of  his  trial,  as 
before  stated,  there  are  certain  matters 
which  he  may  waive,  and  which  many  pris- 
oners do  waive,  at  their  trial.  They  may 
waive  copy  of  indictment,  formal ,  arraign- 
ment, and  list  of  witnesses  before  the  grand 
jury,  all  of  which  are  important  rights. 
They  may  waive  a  preliminary  hearing  be- 
fore a  committal  court,  a  jury  of  twelve  to 
try  them,  or  any  legal  objection  to  jurors 
who  have  qualified  on  their  voir  dire;  they 
may  even  waive  trial  entirely,  plead  guilty 
of  murder,  and  be  sentenced  to  hang. 
Sarah  V.  State,  28  6a.  576  (2),  581;  Wig- 
gins V.  Tyson,  112  Ga.  746,  760,  38  S.  E. 
86.  These  are  rights  personal  to  the  de- 
fendant, and  it  would  be  absurd  to  say  that 
when  his  counsel  had  waived  his  presence 
at  the  reception  of  the  verdict,  and  this 
waiver  had  been  brought  to  his  attention 
in  ample  time  for  him  to  move  for  a  new 
trial  on  that  ground,  which  he  fails  to  do 
until  after  he  makes  a  motion  for  a  new 
trial  on  other  grounds,  with  knowledge  of 
the  fact  of  his  absence  when  the  verdict 
was  rendered,  and  then,  after  the  motion 
so  made  has  been  finally  adjudicated  against 
him,  he  can  successfully  move  to  set  aside 
the  verdict  as  a  nullity.  We  may  add  that 
the  allegations  of  the  petition  show  that  at 
the  rendition  of  the  verdict  the  jury  was 
polled  by  the  court,  under  an  agreement 
had  with  defendant's  counsel  when  the 
waiver  was  made. 

In  this  state,  after  a  verdict  of  guilty  of 
murder  and  the  overruling  of  a  motion  for 
a  new  trial,  a  writ  of  error  will  lie  to  this 
court,  assigning  error  on  the  overruling  of 
the  motion.  In  some  jurisdictions  the  prac- 
tice is  different.  But  on  examination  (k  the 
cases  '  in  other  jurisdictions  in  which  a 
complaint  pf  the  reception  of  a  verdict  in 
the  absence  of  the  accused  was  made  and 
sustained,  it  will  be  found  that  very  com- 
monly this  waa  treated  as  a  ground  for  re- 
manding the  ease  for  another  trial.  We 
know  of  no  provision  in  the  Constitution 
of  the  United  States,  or  of  this  state,  nor 
of  any  statute,  which  gives  to  an  accused 
person  a  right  to  disregard  the  rules  of 
procedure  in  a  state,  which  afford  him  due 
process  of  law,  and  deniand  that  he  shall 
move  in  his  own  way  and  be  granted  abso- 
lute freedom  because  of  an  irregularity  (if 
there  is  one)    in  receiving  the  verdict.     If 
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an  accused  person  could  make  some  of  his 
points  of  attack  on  the  verdict,  and  reserve 
other  points  known  to  him,  which  he  could 
then  have  made,  to  be  used  as  grounds 
for  further  attacks  on  the  verdict,  there 
would  be  practically  no  end  to  a  criminal 
case. 

4.  Comparing  the  grounds  of  the  motion 
to  set  aside  the  verdict  in  this  case  on  the 
ground  of  disorder  in  the  court  room  dur- 
ing the  progress  of  the  trial,  of  cheering  and 
applause  outside  the  court  room,  and  of  the 
oral  remarks  of  the  trial  judge  before  sign- 
ing the  order  denying  a  new  trial,  with  the 
grounds  of  the  motion  for  a  new  trial  made 
in  the  former  record  in  this  case  (see 
Strickland  v.  Western  &  A.  R.  Co.  119  Ga. 
70,  45  S.  E.  721),  when  it  was  here  under 
review  upon  the  denial  of  that  motion 
(Frank  v.  State,  141  Ga.  243,  80  S.  E. 
1016),  it  will  be  seen  that  the  questions 
there  made  as  to  these  matters  were  sub- 
stantially the  same  as  those  sought  to  be 
raised  by  the  present  motion,  and  the  ques- 
tions there  raised  were  adjudicated  by  this 
court  in  that  case  adversely  to  the  conten- 
tions of  the  defendant.  This  court,  there- 
fore, will  not  again  consider  those  same 
questions  when  sought  to  be  raised  by  the 
motion  to  set  aside  the  verdict  now  under 
review. 

Judgment  affirmed. 

All  the  Justices  concur,  except  Fish,  Ch. 
J.,  absent. 

Application  for  the  allowance  of  a  writ  of 
error  denied  by  the  Supreme  Court  of  the 
United  States,  December  7,  1914  (236  U.  S. 
694,  59  L.  ed.  — ,  35  Sup.  Ct.  Rep.  208 ) . 
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ELLA  CONLEY,  by  Next  Friend, 

V. 

UNITED  DRUG  COMPANY. 

(218  Mass.  238,  105  N.  E.  975.) 

Fright  —  fainting  —  fall  —  Injury  —  lia- 
bility. 

1.  The     rule     disallowing     damages     for 


fright  does  not  apply  where  physical  in- 
juries are  caused  by  a  fall  consequent  upon 
a  faint  caused  by  an  explosion  due  to  an- 
other's negligence. 

Negligence  —  explosion  —  liability  of 
property  owner. 

2.  One  is  not  liable  for  injuries  caused 
by  an  explosion  of  a  tank  of  gas  upon  his 
premises,  if  it  was  not  at  the  time  in  his 
custody  and  control. 

Same  —  res  ipsa  loquitur  —  absence  of 
custody. 

3.  The  rule  of  res  ipsa  loquitur  does  not 
establish  negligence  against  the  owner  of 
property  upon  which  a  tank  of  gas  ex- 
plodes, in  the  absence  of  anything  to  show 
that  it  was  in  his  control. 

(June  16,  1914.) 

REPORT  by  the  Superior  Court  for  Nor- 
folk County  for  the  determination  of 
tlie  Supreme  Judicial  Court  of  an  action 
brought  to  recover  damages  for  personal  in- 
juries caused  by  the  explosion  of  a  tank  of 
gas.     Judgment  for  defendant. 

The  facts  are  stated  in  the  opinion. 

Mr.  Harold  C.  Haskell,  for  plaintiff: 

Defendant  owed  to  the  plaintiff  the  duty 
of  using  reasonable  care  to  keep  the  premis- 
es where  she  was  employed  in  a  safe  and 
suitable  condition,  she  being  there  by  im- 
plied invitation  as  the  employee  of  a  joint 
occupant  of  said  premises. 

Wright  V.  Perry,  188  Mass.  268,  74  N.  E. 
328,  18  Am,  Neg.  Rep.  461;  Gile  v.  J.  W. 
Bishop  Co.  184  Mass.  413,  68  N.  £.  837. 

The  doctrine  of  res  ipsa  loquitur  applies 
in  this  case. 

Beattie  v.  Boston  Elev.  R.  Co.  201  Mass. 
3,  86  N.  £.  920 ;  McNamara  v.  Boston  &  M. 
R.  Co.  202  Mass.  491,  89  N.  £.  131;  Minihan 
V.  Boston  Elev.  R.  Co.  197  Mass.  367,  83  N. 
E.  871;  O'Donnell  v.  Boston  Elev.  R.  Co. 
205  Mass.  200,  90  N.  E.  977 ;  Pinney  v.  Hall, 
156  Mass.  225,  30  N.  E.  1016;  Cassady  v. 
Old  Colony  Street  R.  Co.  184  Mass.  156,  63 
L.R.A.  285,  68  N.  E.  10,  14  Am.  Neg.  Rep. 
559 ;  Levin  v.  New  York  C.  R.  Co.  133  N.  Y. 
Supp.  467;  Kearner  v.  Charles  S.  Tanner 
Co.  31  R.  L  203,  29  L.R.A.(N.S.)  637,  76 
Atl.  833 ;  White  v.  Boston  k  A.  R.  Co.  144 
Mass.  404,  H  N.  E.  662,  9  Am.  Neg.  Cas. 
461. 


Note.  —  Right  to  ret^ver  -for  physical  <n- 
iury  retmlting  front  fright  caused  hy 
a  wrongful  act, 

I.  Introduction,  830. 
II.  Fright  caused  by  negligence. 

a.  Treating  physical  injury  resulting 

from  fright  as  a  mere  incident 
of  the  fright,  832. 

b.  Remoteness  of  the  damage,  832. 

c.  Doctrine  of  expediency,    832. 

d.  Miscellaneous  cases,  833. 
L.R.A.1915D. 


III.  Fright  resulting  from  wilful  tort,  833. 

IV.  Fright    because    of    another's    danger, 

833. 

I.  Introduction, 

The  earlier  cases  on  this  question  are  dis- 
cussed in  the  note  to  Huston  v.  Freemans- 
burg,  3  L.R.A.  (N.S.)  49,  and  supplement 
thereto  appended  to  the  case  of  Chittick  v. 
Philadelphia  Rapid  Transit  Co.  22  L.R.A. 
(N.S.)   1073. 
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There  being  evidence  of  physical  injury 
subsequently  to  the  accident,  the  question 
whether  such  injury  was  the  result  of  the 
accident  was  obviously  for  the  jury. 

Copson  V.  New  York,  N.  H.  &  H.  R.  Co. 
171  Mass.  233,  60  N.  E.  613;  Berard  v. 
Boston  &  A.  R.  Co.  177  Mass.  179,  58  N.  E. 
586;  Driscoll  v.  Gaffey,  207  Mass.  102,  92 
N.  E.  1010;  Cassady  v.  Old  Colony  Street 
R.  Co.  184  Mass.  150,  63  L.R.A.  285,  68  N. 
E.  10,  14  Am.  Neg.  Rep.  659. 

The  facts  would  have  warranted  the  jury 
in  finding  that  the  plaintiff  was  thrown  by 
the  force  of  the  explosion  and  so  rendered 
unconscious,  or  that  in  attempting  to  save 


herself  she  fell  and  sustained  the  injuries 
complained  of.  In  either  event  the  defend- 
ant would  be  responsible  for  the  injuries 
sustained. 

Cameron  v.  New  England  Teleph.  k  Teleg. 
Co.  182  Mass.  310,  65  N.  E.  385,  13  Am.  Neg. 
Rep.  86;  Homans  v.  Boston  Elev.  R.  Co.  180 
Mass.  456,  57  L.R.A.  291,  91  Am.  St.  Rep. 
824,  62  N.  E,  737,  11  Am.  Neg.  Rep.  248. 

Messrs.  Sawyer,  Hardy,  &  Stone  for 
defendant. 

Crosby,  J.,  delivered  the  opinion  of  the 
court: 
This   is  an   action  brought  by   a  minor, 


The  difference  of  opinion  as  to  the  right 
to  recover  for  physical  injury  resulting 
from  fright,  discussed  in  the  notes  to  which 
this  is  a  supplement,  continues  in  the  recent 
cases.  That  there  may  be  a  recovery  is  af- 
firmed in  Spearman  v.  McCrary,  4  AU.  App. 
473,  68  So.  927,  certiorari  denied  in  177  Ala. 
672,  58  So.  1038,  where  a  recovery  was  al- 
lowed against  the  owner  of  an  automobile, 
who,  in  operating  it  upon  the  public  high- 
way, caused  a  mule  hitched  to  a  buggy  con- 
taining two  of  the  plaintiff's  small  children 
to  run  away,  so  frightening  and  unnerving 
her  that  she  fainted  and  swooned,  was  made 
sick  and  subjected  to  physical  suffering. 
After  examining  the  different  reasons  given 
by  the  courts  for  denying  a  recovery  in 
such  cases,  the  court  concludes  that  a  re* 
covery  may  be  had  although  the  plaintiff 
has  not  sustained  any  physical  injury  other- 
wise than  the  result  of  fright  or  mental 
shock. 

But  see  Baehelder  t.  Morgan,  infra,  IL  d. 

So,  a  recovery  has  been  held  allowable  for 
nervousness  which  was  the  proximate  re- 
sult of  fright. 

The  rules  announced  in  Green  v.  Shoe- 
maker, 111  Md.  69,  23  L.R.A.(N.S.)  667,  73 
Atl.  688,  cited  in  note  in  22  L.R.A.(N.S.) 
1074,  were  held  applicable  to  an  injury  re- 
sulting to  a  young  woman  from  a  fall  due 
to  fright  when  she  was  crossing  a  railroad 
track  directly  in  front  of  an  engine,  caused 
by  the  whistle  being  suddenly  blown  in  an 
entirely  unreasonable  manner,  and  the 
cylinder  cocks  opened  permitting  an  un- 
usual and  unnecessary  quantity  of  steam  to 
escape  making  an  unusual  noise.  Baltimore 
&  O.  R.  Co.  V.  Harris,  121  Md.  254,  88  Atl. 
282. 

Miscarriage  following  fright  or  shock 
caused  by  the  negligence  of  the  operator  of 
an  automobile  in  colliding  with  a  carriage 
in  which  the  plaintiff  was  riding  was  held 
in  Pankopf  v.  Hinkley,  141  Wis.  146,  24 
L.R.A.(N.S.)  1159,  323  N.  VV.  626,  to  entitle 
the  one  thus  suffering  to  maintain  an  action 
against  the  operator  of  the  automobile,  al- 
though there  was  no  physical  contact  with 
the  person. 

See  also  Salmi  v.  Columbia  &  N.  River  R. 
Co.  post,  834. 

In  Cook  V.  Mohawk,  207  N.  Y.  311,  100  N. 
E.  815  an  action  by  a  landowner  for  the 
L.Rji.l915D. 


wrongful  obstruction  of  a  natural  waterway 
in  such  a  manner  as  to  discharge  the  water 
upon  plaintiff's  land  causing  damage  there- 
to, and  affecting  the  health  of  his  wife,  who 
was  one  of  the  occupants  of  a.  dwelling 
situated  thereon,  the  question  of  fright 
was  not  considered,  but  the  wife,  who 
was  afflicted  with  a  hemorrhage  due  prima- 
rily to  a  small  fibroid  tumor,  which  made 
her  very  nervous  was  affected  by  the  flowing 
of  the  water  into  the  plaintiff's  cellar.  In 
the  course  of  the  opinion  the  case  of  Mitchell 
V.  Rochester  R.  Co.  151  N.  Y.  107,  34  L.R.A. 
781,  56  Am.  St.  Rep.  604>  45  N.  £.  354,  1 
Am.  Neg.  Rep.  121,  referred  to  in  the  earlier 
note,  is  cited,  and  it  is  stated  that  mental 
suffering  is  not  a  legal  element  of  damages 
in  such  cases,  and  there  can  be  no  recovery 
except  for  physical  ills  which  can  be 
ascribed  directly  and  with  reasonable  cer- 
tainty to  the  defendant's  wrongful  act.  It 
is  further  stated  that  the  defendant  in  this 
case  should  not  be  held  liable  for  the  mental 
and  nervous  disturbance  of  the  plaintiff's 
wife  due  to  a  cause  entirely  separate  from 
the  flooding  of  the  plaintiff's  premises. 

In  an  action  for  trespass  to  real  property 
brought  by  a  husband  and  wife  occupying 
the  same,  in  which  it  was  sought  to  recover 
damages  for  fright  to  the  wife  resulting 
from  the  trespass,  it  is  stated  that  the  fact 
that  Uie  defendants  did  not  commit  an  as- 
sault or  a  battery  upon  the  plaintiff  cannot 
change  the  result;  that  tney  unlawfully 
trespassed  upon  their  property,  and  if  their 
acts  did  not  by  themselves  constitute  an 
actionable  wrong,  the  jury  could  at  least 
consider  them  an  aggravation  of  damages. 
May  V.  Western  U.  Teleg.  Co.  157  N.  C.  416, 
37  L.R.A.(N.S.)  912,  72  S.  E.  1059.  See 
note  to  this  case  in  37  L.R.A.(N.S.)  912,  on 
personal  wrong  as  aggravation  of  damages 
for  trespass  on  realty. 

Even  the  courts  which  deny  a  recovery 
for  physical  injury  resulting  from  fright  al- 
low a  recovery  where  the  fright  causes  the 
person  to  take  some  action  which  results  in 
a  direct  physical  injury.  CoNlet  v.  United 
Drug  Co. 

Compare  with  Baltimore  &  O.  R.  Co.  v. 
Harris,  supra. 

In  Kennell  v.  Gershonovitz,  84  N.  J.  L. 
577,  87  Atl.  130,  the  rule  disallowing  dam- 
ages for  fright  was  held  not   applicable   to 
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by  her  next  friend,  for  physical  injuries 
alleged  to  have  been  received  by  her  by 
reason  of  the  explosion  of  a  cylindrical  tank. 
This  tank  was  about  four  feet  long  and 
7  inches  in  diameterj  and  contained  liquid 
carbonic  acid  gas.  The  explosion  occurred 
in  the  basement  of  a  building  owned  and, 
with  the  exception  of  the  iirst  floor,  oc- 
cupied by  the  defendant  as  a  factory.  The 
plaintiff  was  employed  by  the  United  Per- 
fume Company,  which  occupied  the  first 
floor  of  the  building. 

1.  The  defendant  contends  that  the  plain- 
tiff's injuries  were  due  wholly  to  fright, 
and  that  she  is  precluded  from  recovery  un- 
der the  rule  established  in  the  case  of  Spade 
V.  Lynn  &  B.  R.  Co.  168  Mass.  285,  38  L.R.A. 
512,  60  Am.  St.  Rep.  393,  47  N.  E.  88,  2 


Am.  Neg.  Rep.  566.  The  jury  would  have 
been  warranted  in  finding  upon  the  evidence 
that  the  explosion  was  so  severe  as  to  cause 
the  floor  near  where  the  plaintiff  and  other 
girls  were  at  work  to  be  splintered  and 
ripped  up,  thai  bottles  were  thrown  about 
the  room  and  broken,  and  that  the  girls 
who  were  employed  on  this  floor  with  the 
plaintiff  were  greatly  excited  and  endeav- 
ored to  escape.  The  plaintiff  testified  that 
she  did  not  recall  that  she  was  struck  by 
anything  or  that  she  was  thrown  down, 
but  that  she  fainted  and  did  not  recollect 
anything  thereafter  until  she  found  her- 
self at  her  home.  There  was  also  evidence 
that  she  was  examined  by  a  physician  on 
the  morning  after  the  explosion;  that  this 
examination   "disclosed   tenderness   on   the 


the  injuries  sustained  by  one  in  a  collision 
between  a  street  car  on  which  she  was  rid- 
ing, and  a  wagon,  as  a  result  of  which 
broken  glass  was  showered  over  her,  the 
court  stating  that  ''if  the  glass  caused  no 
bodily  injury,  yet  a  faint  and  sustaining  the 
bruises  would  comply  with  the  rule." 

In  a  second  appeal  of  Hack  v.  Dady,  142 
App.  Div.  510,  127  N.  Y.  Supp.  22,  an  action 
for  damages  resulting  from  the  explosion  of 
a  plot  of  lead,  the  court,  while  adhering  to 
the  theory  of  Mitchell  v.  Rochester  R.  Co. 
discussed  in  the  earlier  note,  that  where 
personal  injuries  are  attributable  alone  to 
fright  or  shock  there  can  be  no  recovery, 
holds  that  where  the  plaintiff  was  struck  by 
a  few  drops  of  lead,  the  rule  does  not  apply 
and  a  recovery  may  be  had. 

See  first  appeal  of  Hack  v.  Dady,  134 
App.  Div.  263,  118  N".  Y.  Supp.  906,  in  the 
note  in  24  L.R.A.(N.S.)  1159. 

On  the  contrary,  the  right  to  recover  for 
physical  injury  resulting  from  fright  has 
been  denied.  The  reasons  given  are  those 
discussed  in  the  note  in  3  L.R.A.(N.S.)  49, 
and  the  cases  will  be  taken  up  in  the  order 
there  followed. 

//.  Fright  caused  hy  negligence, 

a.  Treating  physical  injury  resulting 
from  fright  as  a  mere  intHdent  of  the 
fright. 

Sec  earlier  cases  on  this  question  in 
earlier  notes  to  which  this  is  supplementary. 

h.  Remoteness  of  the  damage. 

Recovery  for  physical  and  mental  suffer- 
ing of  a  woman  resulting  in  a  miscarriage, 
due  to  fright  at  an  unlawful  assault  upon 
her  husband,  was  denied  in  McOee  v.  Van- 
over,  148  Ky.  737,  147  S.  W.  742,  Ann.  Cas. 
1913E,  500.  The  court  cites  from  the  opin- 
ion in  the  earlier  Kentucky  case  of  Reed  v. 
Ford,  129  Ky.  471,  19  L.R.A.(N.S.)  225, 
112  S.  W.  600,  that  the  damages  arising 
from  pain  and  suffering  resulting  solely 
from  fright,  unaccompanied  by  any  physical 
injury,  are  too  remote  and  speculative,  and 
again  from  Morse  v.  Chesapeake  &  O.  R.  Co. 
L.R.A.1915D. 


117  Ky.  11,  77  8.  W.  361,  to  the  effect  «iat 
to  allow  a  recovery  of  damages  in  such 
cases  would  open  the  door  to  imaginary 
claims,  and  a  recovery  would  be  permitted 
for  mere  fright  and  its  consequences.  But 
the  fright  here  was  occasioned  by  threatened 
injury  to  another,  and  the  decision  is  baaed 
largely  on  that  fact. 

In  Chesapeake  &  O.  R.  Co.  v,  Robinett,  151 
Ky.  778,  45  L.R.A.(N.S.)  433,  162  S.  W. 
976,  an  action  by  a  youns  woman  to  recover 
for  injuries  sustained  oy  her  when  her 
father  was  put  off  a  train  on  which  they 
were  riding,  it  was  alleged  in  the  complaint 
that  in  removing  him  from  the  train  he  was 
thrown  against  her,  causing  an  injury  to 
her  side,  and  that  she  also  suffered  from 
fright  when  left  alone  upon  the  train.  In 
discussing  tlie  right  of  the  daughter  to  re- 
cover for  fright,  it  is  stated  that  she  cannot 
recover  for  the  mere  fright  thereby  caused 
her,  or  for  fright  caused  by  being  left  on  the 
train  unattended  by  any  of  her  family  dur- 
ing the  remainder  of  her  journey  home. 
Nor  can  she  recover  for  fright  suffered  by 
her  from  the  assault  and  battery  committed 
by  the  railway  servants  upon  her  father  in 
her  presence,  when  or  before  ejecting  him 
from  the  train,  however  wrongful  the  ejec- 
tion may  have  been,  unless  the  assault  and 
battery  upon  the  father  caused  his  body  to 
be  thrown  upon  or  against  her  as  alleged  in 
the  petition,  and  by  that  means  caused  the 
injury  to  her  person  and  consequent  fright 
and  suffering  complained  of. 

As  to  the  liability  of  a  carrier  for 
frightening  passenger,  see  note  to  this  case 
in  45  L.R.A.(N.S.)  433. 

On  the  contrary,  the  theory  that  injuries 
resulting  from  fright  are  too  remote  as  a 
matter  of  law  to  be  the  basis  of  an  action 
in  damages  has  been  expressly  disapproved. 
Spearman  v.  McCrary,  4  Ala.  App.  473,  58 
So.  927,  supra;  Green  v.  Shoemaker,  111 
Md.  69,  23  L.R.A.(N.S.)  667,  73  Atl.  688, 
supra. 

c.  Doctrine  of  expediency. 

In  Morris  v.  Lackawana  &  W,  Valley  R. 
Co.  228  Pa.  198,  77  Atl.  445,  a  woman  was 
held   not   entitled  to  recover  damages  of  a 
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plaintifTs  right  side,  shoulder,  and  hip,  and 
some  days  later  a  slight  discoloration  devel- 
oped on  the  shoulder  and  side,  and  there 
was  a  mark  over  her  right  shoulder  and 
another  near  her  hip/'  The  physician  testi- 
fied that  these  injuries  could  have  been 
caused  by  a  fall  or  by  being  thrown  violent- 
ly against  some  object  in  the  room.  In  view 
of  the  effect  of  the  exf)losion  upon  the  plain- 
tiff, and  the  fear  and  fright  caused  thereby, 
a  jury  might  find,  notwithstanding  the  ab- 
sence of  direct  testimony  to  that  effect,  that 
she  was  thrown  to  the  floor  or  against  some 
object  and  so  received  the  physical  injuries 
described.  Upon  such  a  finding,  manifestly 
the  rule  laid  down  in  Spade  v.  Lynn  &  B.  R. 
Co.  supra,  would  not  be  applicable.  If,  as 
the  defendant  contends,  the  physical  inju- 


ries which  the  plaintiff  received  were  due  to 
her  falling  upon  the  floor  when,  by  reason  of 
fright,  she  fainted  and  became  unconscious, 
still  we  are  of  opinion  that  the  rule  adopted 
in  Spade  v.  Lynn  &  B.  R.  Co.  does  not  apply. 
We  think  that  if  the  effect  of  the  excitement 
and  fright  under  which  the  plaintiff  labored 
was  to  cause  her  to  faint  and  fall  to  the 
floor  and  thereby  sustain  physical  injuries, 
she  would  not  be  barred  from  recovery. 
The  distinction  between  the  case  at  bar  and 
the  Spade  Case  lies  in  the  fact  that  in  that 
case,  unlike  the  present  case,  there  was 
no  evidence  of  physical  injury,  and  for  that 
reason  it  was  held  "that  there  can  be  no  re- 
covery for  fright,  terror,  alarm,  anxiety,  or 
distress  of  mind,  if  these  are  unaccompanied 
by  some  physical  injury."    Spade  v.  Lynn  & 


carrier  lor  a  misoarriage  resulting  from  the 
nervous  shock  occasioned  by  the  car  in 
which  she  was  riding  bumping  over  the 
track  at  an  open  switch. 

In  Driscoll  v.  Gaffey,  207  Mass.  102,  92  N. 
E.  1010,  the  court  declared  that  there  can 
be  no  recovery  for  illness  due  solely  to 
fright.  It  would  ee«n  from  the  context,  and 
especially  from  the  citation  of  Spade  v. 
Lynn  &  B.  R.  Co.  168  Mass.  285,  38  L.R.A. 
612,  60  Am.  St.  Rep.  393,  47  N.  E.  88,  2  Am. 
Neg.  Rep.  566,  cited  in  note  in  3  L.R.A. 
(N.S.)  60,  that  the  court  meant  that,  in  the 
absence  of  physical  impact,  there  could  be 
no  recovery  even  though  a  physical  sickness 
resulted  from  the  fright.  In  this  case,  how- 
ever, a  recovery  was  sustained  because  there 
was  evidence  justifying  a  finding  that  there 
was  a  battery  to  the  person.  See  also  Mc- 
Gee  v.  Vanover,  148  Ky.  737,  147  S.  W.  742, 
Ann.  Cas.  1913E,  500. 

On  the  contrary,  the  doctrine  of  expedi- 
ency, or  the  theory  that  to  allow  a  recovery 
for  injuries  resulting  from  fright  would 
open  the  door  to  imaginary  and  fictitious 
claims,  has  been  expressly  disapproved. 
Spearman  v.  McCrary,  4  Ala.  App.  473,  58 
So.  927,  supra;  Green  v.  Shoemaker,  111 
Md.  69,  23  L.R.A.(N.S.)  667,  73  Atl.  688, 
supra. 

d.  Miscellaneous  cases. 

No  recovery  can  be  had  for  a  shock  to 
the  nervous  system  of  a  woman  causing  her 
to  suffer  and  continue  to  suffer  in  body  and 
in  mind,  as  a  result  of  the  boisterous  con- 
duct of  a  number  of  negroes  who  occupied  a 
part  of  the  same  passenger  coach  in  which 
she  was  placed.  Norris  v.  Southern  R.  Co. 
84  S.  C.  15,  65  S.  E.  966. 

A  woman  cannot  recover  damages  for  in- 
jury to  her  health  resulting  from  nervous- 
ness caused  by  fright  at  being  negligently 
placed  on  a  train  other  than  that  called  for 
by  her  ticket,  a  fact  that  was  not  discovered 
until  the  train  had  left  the  station.  Crutch- 
er  V.  Big  Four,  132  Mo.  App.  311,  111  S.  W. 
891. 

There  is  no  discussion  of  this  question  in 
Bachelder  v.  Morgan,  179  Ala.  339,  60  So. 
L.RJ1.1915D. 


815,  an  action  in  damages  by  a  pedestrian 
against  the  owner  of  an  automobile  for  dam- 
ages caused,  as  the  pedestrian  claimed,  by 
being  knocked  down  by  the  automobile  while 
crossing  a  street.  In  the  course  of  the  opin- 
ion it  is  stated  by  the  court  that  "if,  from 
mere  fright  or  excitement,  the  plaintiff  fell 
and  was  not  touched,  as  the  defendant  con- 
tends, then  the  defendant  was  not  liable." 

Ill,  Fright  resulting  from  vfilful  tort, 

A  husband  was  held  entitled  to  recover  for 
mental  suffering  and  physical  injury  suf- 
fered by  his  wife,  arising  from  fright  pro- 
duced by  the  unlawful  act  of  the  servants  of 
a  railway  company  in  going  upon  the  prem- 
ises of  the  plaintiff  at  night  for  the  purpose 
of  inspecting  and  examining  some  lumber  in 
the  yard  which  the  plaintiff  was  suspected 
of  stealing.  St.  Louis  Southwestern  R.  Co. 
V.  Alexander,  —  Tex.  — ,  172  S.  W.  709. 

It  is  here  stated  by  the  court  that  the 
rule  is  fully  settled  in  Texas  that  in  case  of 
physical  suffering  arising  from  mental  con- 
dition produced  by  wilful  tort,  the  wrong- 
doer is  liable  for  all  mental  and  physical  in- 
juries which  naturally  result  from  such 
tort. 

IV»  Fright  because  of  another's  danger. 

A  woman  cannot  recover  for  personal  in- 
juries due  solely  to  fright  caused  by  an  un- 
lawful assault  upon  her  husband,  where  she 
apprehended  no  danger  or  injury  to  her 
person  from  the  one  assaulting  her  husband. 
McGee  v.  Vanover,  148  Ky.  737,  147  S.  W. 
742,  Ann.  Cas.  1913E,  500. 

A  nervous  shock  sustained  by  a  workman 
incapacitating  him  from  labor,  consequent 
upon  a  fatal  accident  to  a  fellow  workman, 
is  a  personal  injury  by  an  accident  arising 
out  of  and  in  the  course  of  the  employ  men  c, 
within  the  meaning  of  the  English  work- 
men's compensation  act  of  1906.  Yates  v. 
South  Kirby,  F.  &  H.  Collieries  [1910]  2  K. 
B.  538,  79  L.  J.  K.  B.  N.  S.  1035,  103  L.  T. 
N,  S.  170,  26  Times  L.  R.  696,  3  B.  W. 
Comp.  Cas.  418,  3  N.  C.  C.  A.  225. 

See  Spearman  v.  McCrary,  4  Ala.  App. 
473,  58  So.  927,  supra,  I.  W.  A.  E. 
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B.  R.  Co.  168  Mass.  285,  290,  38  L.R.A.  512, 
60  Am.  St.  Rep.  393,  47  N.  K  88,  2  Am.  Neg. 
Rep.  566;  Gannon  v.  New  York,  N.  H.  &  H. 
R.  Co.  173  Mass.  40,  43  L.R.A.  833,  52  N.  E. 
1075,  5  Am.  Neg.  Rep.  613;  Berard  v.  Bos- 
ton &  A.  R.  Co.  177  Mass.  179,  58  N.  E.  686; 
Homans  v.  Boston  Elev.  R.  Co.  180  Mass. 
456,  458,  57  L.R.A.  291,  91  Am.  St.  Rep. 
324,  62  N.  E.  737,  11  Am.  Neg.  Rep.  248; 
Cameron  v.  New  England  Teleph.  &  Teleg.. 
Co.  182  Mass.  310,  65  N.  E.  385,  13  Am. 
Neg.  Rep.  86;  Driscoll  v.  Gaffey,  207  Mass. 
102,  92  N.  E.  1010. 

2.  Without  question  the  plaintiff  was 
physically  injured  as  the  result  of  the  ex- 
plosion, and  while  she  was  in  the  exercise 
of  due  care.  Proof  of  these  facts  alone,  how- 
ever, are  not  sufficient  to  entitle  her  to  re- 
cover. In  addition  some  evidence  of  negli- 
gence on  the  part  of  the  defendant  must  ap- 
pear in  order  that  it  may  he  charged  with 
liability.  The  negligence  charged  is  in  sub- 
stance that  the  defendant  so  negligently 
kept,  used,  and  employed  on  its  premises 
certain  chemicals  that  an  explosion  occurred 
whereby  the  plaintiff  was  injured.  The  un- 
disputed evidence  shows  that  the  explosion 
was  caused  by  the  bursting  of  a  cylindrical 
steel  tank  filled  with  carbonic  acid  gas,  and 
that  at  the  time  of  the  explosion  this  tank 
was  upon  the  defendant's  premises.  -  It  is 
plain  that  the  mere  fact  of  the  explosion 
of  the  tank  upon  the  defendant's  premises 
is  not  sufficient  to  charge  it  with  negligence. 
In  other  words,  the  defendant's  liability 
cannot  be  established  by  proof  of  the  ex- 
plosion alone.  To  charge  the  defendant 
with  negligence  there  must  be  some  evidence 
(aside  from  the  presence  of  the  tank  on  the 
defendant's  premises  at  the  instant  of  the 
explosion )  to  show  that  it  was  at  that  time 
in  its  custody  and  control.  In  our  opinion, 
there  was  an  entire  absence  of  such  evidence. 
The  defendant's  superintendent,  in  answer 
to  interrogatories,  stated  that  he  did  not 
know  the  cause  of  the  explosion,  that  the 
tank  was  not  rightfully  on  the  premises  at 
that  time,  and  was  not  handled  by  any  em- 
ployee or  other  agent  of  the  defendant,  and 
that  it  was  not  being  handled  under  his  im- 
mediate personal  supervision.  But  the  jury 
might  not  have  believed  this  evidence,  yet 
the  superintendent's  denial  that  the  tank 
was  rightfully  on  the  premises  would  not 
furnish  evidence  that  it  was  rightfully 
there,  or  in  the  custody  or  control  of  the 
defendant.  All  that  the  evidence  presented 
shows  is  that  the  tank  at  the  moment  of 
the  explosion  was  upon  the  defendant's 
premises.  How  it  happened  to  be  there, 
whether  rightfully  or  otherwise,  and  how 
long  it  had  remained  there  does  not  ap- 
pear ;  nor  is  there  any  evidence  to  show  that 
such  tanks  or  their  contents  were  manufac- 
L.R.A.1915D. 


tured,  used,  or  dealt  in  by  the  defendant  in 
connection  with  its  business.  There  is  no 
evidence  to  show  the  nature  of  the  business 
the  defendant  was  engaged  in,  and  nothing 
to  show  that  it  knew  or  had  any  reason  to 
believe  that  the  tank  was  on  its  premises 
until  after  the  explosion  occurred.  Under 
these  circumstances,  there  is  no  evidence  to 
warrant  a  finding  that  the  defendant  had 
any  control  over  it,  or  was  in  any  way  re- 
sponsible for  its  presence.  Kendall  v.  Bos- 
ton, 118  Mass.  234,  19  Am.  Rep.  446;  Mc- 
Intire  v.  Roberts,  149  Mass.  450,  4  L.R.A. 
519,  14  Am.  St.  Rep.  432,  22  N,  E.  13;  Mc- 
Gee  V.  Boston  Elev.  R.  Co.  187  Mass.  569» 
73  N.  E.  657;  Saxe  v.  Walworth  Mfg.  Co. 
191  Mass.  338,  114  Am.  St.  Rep.  613,  77 
N.  E.  883,  20  Am.  Neg.  Rep.  359;  29  Cyc. 
477,  478.  See  also  McNicholas  v.  New  Eng- 
land Teleph.  k  Teleg.  Co.  196  Mass.  138, 
81  N.  E.  889. 

The  rule  of  res  ipsa  loquitipr  cannot  be 
held  to  apply  in  this  case,  because  it  never 
is  applicable  unless  the  defendant  has  con- 
trol of  the  agency  which  causes  the  injury. 

It  follows  that  judgment  must  be  entered 
for  the  defendant  in  aocordsnce  with  the 
terms  of  the  report. 

So  ordered. 
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(Department  No.   1.) 

SOPHIA  SALMI,  Respt., 

V. 

COLUMBIA  &  NEHALEM  RIVER  RAIL- 
ROAD, Appt. 

(—  Or.  — ,  146  Pac.  819.) 

Frli^ht  —  physical  Injury  —  liability. 

1.  One  who  negligently  explodes  a  heavy 
blast  in  close  proximity  to  and  casts  debris 
upon  a  dwelling  occupied  by  a  woman,  when 
he  could  have  foreseen  that  some  injury  was 
likely  to  happen  to  the  inmates  of  the  house 
from  his  act,  is  liable  for  a  physical  injury 
inflicted  upon  the  woman  in  falling  as  a 
result  of  a  swoon  from  fright  at  the  explo- 
sion. 

Appeal  —  instruction  —  assumption  of 
fact. 

2.  It  is  error  to  assume  the  existence  of 
an  injury  in  instructing  the  jury  in  an  ac- 
tion to  recover  damages  for  personal  in- 
juries due  to  an  other  *s  negligence. 

Pleading  — >  personal  Injury  —  aggrava- 
tion of  existing:  condition. 

3.  One  cannot  recover  for  aggravation  of 
a  condition  existing  at  the  time  of  a  per- 
sonal injury  due  to  another's  negligence  un- 

Note.  —  For  right  to  recover  for  physical 
injury  resulting  from  fright  caused  by  a 
wrongful  act,  see  note  to  Conley  v.  United 
Drug  Co.  ante,  830. 
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less  such  condition  and  its  aggravation  are 

pleaded. 

Evidence  —  explosion  —  fri^^t  —  oondl- 


tion  of  premises, 

4.  Evidence  as  to  the 
adjoining  premises  by 
missible  in   an  action 
for  injury  to  a  woman 
cause  of  a  swoon  from 
sion. 


d4bri8  deposited  on 
an  explosion  is  ad- 
to  recover  damages 
on  the  premises  be- 
frigbt  at  the  explo- 


Same  —  action  for  tort ««  evidence  as  to 
contract. 

5.  In  an  action  to  recover  damages  for  in- 
juries to  a  woman  through  fright  at  an  ex- 
plosion on  adjoining  property,  evidence  is 
not  admissible  of  a  promise  that  no  explo- 
sion sbould  occur  while  her  husband  was 
away  from  home. 

(March  9,  1916.) 

APPEAL,  by  defendant  from  a  judgment 
of  tbe  Circuit  Court  for  Columbia  Coun- 
ty in  plaintiff's  favor  in  an  action  brought 
to  recover  damages  for  personal  injuries 
alleged  to  have  been  caused  by  defendant's 
iiegligence.     Reversed. 

Statement  by  Burnett,  J.s 

It  appears  from  tbe  record  that  the  line 
of  the  defendant's  road  passes  the  residence 
of  the  plaintiff  within  150  feet,  but  con- 
siderably higher  up  a  steep  hillside.  The 
complaint  states  in  substance  that  on  June 
6,  1913,  the  defendant  caused  a  large  and 
unsafe  blast  of  powder  or  dynamite  to  be 
exploded  immediately  above  her  residence 
on  the  right  of  way,  well  knowing  at  the 
time  that  the  plaintiff  and  her  two  daugh- 
ters were  in  the  house,  and  having  negli- 
gently advised  them  to  go  into  the  back 
bedroom,  which  was  farthest  away  from 
the  right  of  way,  until  the  blast  should  be 
discharged.  The  plaintiff  charges  that  they 
accepted  this  counsel  and  thereupon  took 
refuge  in  the  room  and  remained  there 
until  the  blast  was  set  off.  She  then  al- 
leges: "That  by  reason  of  said  blast, 
aforesaid,  a  great  and  large  amount  of 
rock,  earth,  stumps,  and  dihris  was  hurled 
a,n^  thrown  with  great  force  and  violence 
at  and  down  upon  the  residence  of  the 
plaintiff  and  the  room  then  and  there  occu- 
pied by  the  plaintiff  and  her  two  daughters, 
by  reason  of  which  negligent  and  wrongful 
act  the  plaintiff  was  greatly  frightened  and 
was  rendered  unconscious,  thereby  falling  in 
a  swoon,  upon  the  floor,  by  reason  of  which 
she  sustained  a  painful,  severe,  and  perma- 
nent injury,  to  wit,  a  large  and  painful 
rupture  of  the  umbilicus,  resulting  in  a 
large  and  painful  umbilical  hernia,  from 
the  effects  of  which  she  has  suffered  great 
and  excruciating  physical  and  mental  pain 
and  suffering,  and  from  the  effects  of  which 
she  has  ever  since  been  prevented  from  at- 
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tending  properly  to  her  household  and  other 
duties." 

She  claims  damages  in  the  sum  of  $4,600. 

For  a  second  cause  of  action  the  com- 
plaint recites  a  similar  occurrence  hap- 
pening November  12,  1913,  attended  by 
another  swoon  of  the  plaintiff  and  the  in- 
crease of  the  previous  hernia,  all  to  her 
damage  in  a  sum  set  forth,  together  with 
certain  special  damages  which  she  avers. 
The  answer  traversed  the  allegations  of 
the  complaint.  The  defendant  also  declares 
that  in  the  progress  of  the  work  of  clear- 
ing the  right  of  way  the  contractor  of  the 
defendant  put  in  a  proper  charge  of  powder, 
gave  the  plaintiff  due  warning  that  in 
thirty  minutes  the  blast  would  be  set  off, 
and  requested  her  to  retire  to  a  distance 
beyond  which  any  rocks  or  tUbris  could  be 
thrown  by  the  upheaval;  but  that  she  care- 
lessly and  negligently  determined  to  remain 
in  the  house,  so  that  any  fright  or  injury 
suffered  by  her  was  due  to  her  own  negli- 
gence. The  general  issue  and  the  defense 
of  independent  contractor  were  interposed 
to  the  second  cause  of  action.  The  new 
matter  in  the  answer  was  denied  by  the 
reply.  A  judgment  resulted  in  favor  of  the 
plaintiff  after  a  jury  trial,  and  the  defend- 
ant appealed. 

Messrs.  Veazie,  McCk>urt,  &  Veazie  and 
J.  W.  I>ay,  for  appellant: 

Damages  cannot  be  recovered  for  mere 
fright  without  resulting  physical  ^injury. 

Ewing  V.  Pittsburgh,  C.  C.  &  St.  L.  R. 
Co.  147  Pa.  40,  14  L.R.A.  666,  30  Am.  St. 
Rep.  709,  23  Atl.  340;  Haile  v.  Texas  &  P. 
R.  Co.  23  L.R.A.  774,  9  C.  C.  A.  134,  23  U. 
S.  App.  80,  60  Fed.  667;  Smith  v.  Postal 
Teleg.  Cable  Co.  174  Mass.  676,  47  L.RJ^. 
323,  75  Am.  St.  Rep.  374,  66  N.  E.  880,  7 
Am.  Neg.  Rep.  54. 

No  liability  exists  for  acts  of  negligence 
causing  fright  or  shock,  in  the  absence  of 
physical  impact,  even  though  subsequent 
physical  ailments  result. 

Mitchell  V.  Rochester  R.  Co.  161  N.  Y. 
107,  34  L.RA.  781,  66  Am.  St.  Rep.  604,  45 
N.  E.  364,  1  Am.  Neg.  Rep.  121;  Huston  v. 
Freemansburg,  212  Pa.  648,  3  L.R.A.(N.S.) 
49,  61  Atl.  1022;  Spade  v.  Lynn  &  B.  R. 
Co.  168  Mass.  285,  38  L.R.A.  612,  60  Am. 
St.  Rep.  393,  47  N.  E.  88,  2  Am.  Neg.  Rep. 
566;  McGee  v.  Vanover,  148  Ky.  737,  147 
S.  W.  742,  Ann.  Cas.  191 3E,  600;  Morse 
V.  Chesapeake  &  O.  R.  Co.  117  Ky.  11,  77  8. 
W.  361;  Ward  v.  West  Jersey  &  S.  R.  Co. 
65  N.  J.  L.  384,  47  Atl.  661;  Deming  v. 
Chicago,  R.  I.  &  P.  R.  Co.  80  Mo.  App.  162; 
St.  Louis,  L  M.  &  S.  R.  Co.  v.  Bragg,  69 
Ark.  402,  86  Am.  St.  Rep.  206,  64  S.  W. 
226. 

An  act  of  negligence  which  produces 
fright  from  which  physical  ailment  results 
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is  not  actionable  because  it  is  not  the  proxi- 
mate cause  of  the  injury,  and  the  result 
could  not  be  foreseen  or  reasonably  antici- 
pated. 

Miller  v.  Baltimore  &  0.  S.  W.  R.  Co. 
78  Ohio  St.  309,  18  L.R.A.(N.S.)  949,  125 
Am.  St.  Rep.  699,  85  N.  E.  499;  Braun  v. 
Craven,  175  111.  401,  42  L.R.A.  199,  51  N. 
E.  657,  6  Am.  Neg.  Rep.  15;  Chittick  v. 
Philadelphia  Rapid  Transit  Co.  224  Pa.  13, 
22  L.R.A.(N.S.)  1073,  73  Atl.  4;  Scheffer  v. 
Washington  City,  V.  M.  &  G.  S.  R.  Co.  106 
U.  S.  249,  26  L.  ed.  1070. 

Plaintiff  cannot  recover  for  mere  aggra- 
vation of  a  hernia  existing  prior  to  June 
6th,  1913,  the  date  of  the  first  blast. 

Maynard  v.  Oregon  R.  &  Nav.  Co.  46  Or. 
15,  68  L.R.A.  477,  78  Pac.  983;  Dom  v. 
Clarke-Woodward  Drug  Co.  65  Or.  516,  133 
Pac.  351. 

Mr.  Glen  R.  Metsker,  for  respondent: 

Where  the  fright  is  accompanied  by  con- 
temporaneous physical  injury,  however 
slight,  the  right  to  recover  is  never  denied. 

Hess  V.  American  Pipe  Mfg.  Co.  221  Pa. 
67,  70  Atl.  294;  Green  v.  Shoemaker,  111 
Md.  69,  23  L.RJ^.(N.S.)  667,  73  Atl.  690; 
Sloane  v.  Southern  California  R.  Co.  Ill 
Cal.  668,  32  L.R.A.  193,  44  Pac.  323,  8  Am. 
Neg.  Cas.  76;  Bell  v.  Great  Northern  R.  Co. 
Ir.  L.  R.  26  C.  L.  428. 

Whether  the  negligence  of  defendant  was 
the  proximate  cause  of  the  injuries  to  plain- 
tiff does  not  depend  on  whether  the  particu- 
lar casualty  or  injury  was  such  as  the  de- 
fendant should  or  might  have  foreseen,  but  is 
simply  a  question  whether  it  was  such  neg- 
ligence that,  under  the  circumstances,  ordi- 
nary prudence  would  have  admonished  it 
that  its  act  would  probably  result  in  injury 
to  someone. 

Eberhardt  v.  Glasgow  Mut.  Teleph.  Asso. 
91  Kan.  763,  139  Pac.  416;  Rodgers  v.  Mis- 
souri P.  R.  Co.  75  Kan.  222,  10.L.R.A.(N.S.) 
658,  121  Am,  St.  Rep.  416,  88  Pac.  885,  12 
Ann.  Cas.  441;  Bamett  v.  United  Kansas 
Portland  Cement  Co.  91  Kan.  719,  139  Pac. 
484;  Sloane  v.  Southern  California  R.  Co. 
Ill  Cal.  668,  32  L.R.A.  193,  44  Pac.  323,  8 
Am.  Neg.  Cas.  76;  Mentzer  v.  Western  U. 
Teleg.  Co.  93  Iowa,  752,  28  L.RA.  72,  57 
Am.  St.  Rep.  294,  62  N.  W.  3. 

In  the  total  absence  of  bodily  impact  or 
actual  and  visible  contemporaneous  physical 
injury,  plaintiff  could  still  recover  for  in- 
juries due  to  nervous  shock  and  fright. 

Huston  V.  Freemansburg,  212  Pa.  548,  3 
L.R.A.(N.S.)  49,  61  Atl.  1022;  Gulf,  C.  & 
S.  F.  R.  Co.  V.  Hayter,  77  Am.  St.  Rep. 
866,  and  note,  93  Tex.  239,  47  L.R^.  325, 
64  S.  W.  944,  7  Am.  Neg.  Rep.  359;  Sloane 
V.  Southern  California  R.  Co.  Ill  Cal.  668, 
32  L.RJ^.  193,  44  Pac.  321,  8  Am.  Neg.  Cas. 
76;  Bell  v.  Great  Northern  R.  Co.  Ir.  L.  R. 
L,.RJl.1915D. 


26  C.  L.  428;  Birmingham  Realty  Co.  v. 
Thomason,  8  Ala.  App.  535,  63  So.  65; 
Mentzer  v.  Western  U.  Teleg.  Co.  93  Iowa, 
752,  28  L.R.A.  72,  57  Am.  St.  Rep.  294,  62 
N.  W.  1. 

Burnett,  J.,  delivered  the  opinion  of  the 
court : 

Among  other  things,  it  is  charged  that 
the  immediate  cause  of  injury  was  the  sud- 
den fear  of  the  plaintiff  for  which  no  action 
lies.  Many  authorities  are  cited  to  sus- 
tain the  proposition  that  for  mere  fright 
without  an  attendant  or  resulting  physical 
injury  a  cause  of  action  will  not  lie,  al- 
though subsequently  physical  ailments  re- 
sult. A  careful  analysis  of  the  plaintiff's 
allegations  on  that  point  leads  to  the  con- 
clusion that  she  does  not  claim  damages  for 
the  alarm  she  describes,  but  only  relies  up- 
on it  as  one  link  in  the  chain  of  causation 
culminating  in  the  actual  physical  hurt  of 
which  she  complains.  The  lighted  squib 
caused  no  damage  to  the  person  upon  whom 
it  first  fell;  but  the  individual  who  started 
its  flight  set  in  motion  an  agency  which, 
operating  naturally  and  hence  in  a  manner 
reasonably  to  be  anticipated,  ultimately 
produced  harm  for  which  he  was  liable  to 
the  person  injured.  So  in  this  case,  if  the 
testimony  for  the  plaintiff  is  to  be  credited, 
the  defendant  inaugurated  violent  action 
by  blasting  which  operated  at  once  upon 
her  mentality,  producing  swoon,  followed 
in  unbroken  and  immediate  sequence  by  her 
fall  upon  an  upturned  stool,  resulting  in 
the  trauma  of  hernia  for  which  she  claims 
damages.  This  constitutes  the  attendant 
or  eventuating  physical  injury  prescribed 
by  most,  if  not  all,  the  precedents  cited  by 
the  defendant  as  a  condition  of  recovering 
damages  where  fright  is  involved. 

It  is  quite  the  ordinary  thing,  and  a  re- 
sult to  be  expected,  that  a  woman  would 
be  frightened  by  a  loud  explosion,  espe- 
cially when  attended  by  debris  falling  all 
around  her  and  into  the  very  house  where 
she  was.  The  rest  follows  in  nornuil  suc- 
cession. .  The  instinct  of  self-preservation, 
a  mental  phenomenon,  induced  B.  to  throw 
off  the  squib  which  had  fallen  upon  him. 
The  immediate  result  was  the  injury 
charged  upon  A,  who  first  threw  the  mis- 
sile. Likewise  in  this  instance  the  explo- 
sion of  the  blast  naturally  produced  the 
mental  state  of  fright,  the  fright  the  faint, 
the  faint  the  fall,  the  fall  the  fracture  of 
the  abdominal  wall,  upon  which  the  plain- 
tiff rests  her  cause  of  action,  all  following 
in  a  close  and  immediate  series.  In  the 
illustration  of  the  squib,  as  well  as  in  the 
concrete  case  before  us,  mental  disturb- 
ance formed  a  link  in  an  unbroken  chain  of 
causation  created   by  the  initial  negligent 
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act  of  the  defendant,  producing  a  result  for 
which  reason,  and,  as  we  believe,  the  weight 
of  authority,  holds  it  responsible. 

Human  emotions  and  other  mental  states 
naturally  have  a  powerful  influence  upon 
human  action  and  are  factors  which  cannot 
be  left  out  of  the  account.  They  must  be 
reckoned  as  part  of  the  necessary  sequence 
of  intermediate  causes.  It  is  a  basic  princi- 
ple that,  if  the  cause  set  in  motion  by  the 
defendant  operates  continuously  and  direct- 
ly upon  another  agency  which,  as  a  neces- 
sary consequence,  affects  a  still  different 
force  by  which  injury  is  inflicted,  the  author 
of  the  initial  cause  is  responsible  for  the 
final  result.  The  difficulty  lies  in  the  ap- 
plication of  this  fundamental  doctrine.  The 
authorities  are  apparently  in  hopeless  con- 
flict on  this  question  I  but  it  is  believed 
that  proper  discrimination  will  reconcile 
them  in  this  manner.  If,  under  all  the  cir- 
cumstances, in  the  exercise  of  ordinary  care, 
a  person  can  discern  that  his  act  will  nat- 
urally and  probably  result  in  harm  of  some 
kind  to  another,  but  not  necessarily  fore- 
seen as  to  the  exact  form  of  injury,  the 
former  is  liable  in  damages  for  the  ensuing 
casualty.  On  the  contrary,  if  no  harmful 
result  can  reasonably  be  expected,  or  if 
there  is  no  natural  connection  between  the 
act  of  the  defendant  and  the  injury  alleged, 
no  action  will  lie. 

In  this  case,  considering  that  a  large 
blast  was  set  off  within  150  feet  of  the 
plaintiff's  house  from  the  overhanging  hill- 
side, the  jury  was  authorized  to  And  that 
the  defendant  could  have  foreseen  that 
some  sort  of  injury  was  liable  to  happen 
to  the  inmates  of  that  house,  so  that  it 
would  be  liable  for  such  hurt  in  whatever 
form  it  occurred,  however  extended  the  con- 
catenation of  causes  between  its  initial  act 
and  the  resulting  injury.  On  this  branch  of 
the  case,  Mr.  Chief  Justice  Winslow,  in 
Pankopf  V.  Hinkley,  141  Wis.  146,  24  L.R.A. 
(N.S.)  1169,  123  N..  W.  625,  tersely  says: 
"The  principle  here  decided  is  that  when 
physical  injury  flows  directly  from  extreme 
fright  or  riiock,  caused  by  the  ordinary 
negligence  of  one  who  owes  the  duty  of 
care  to  the  injured  person,  such  fright  or 
shock  is  a  link  in  the  chain  of  proximate 
causation  as  efficient  as  physical  impact 
from  which  like  results  flow." 

The  following  citations  justify  the  con- 
clusi(»i  here  set  down:  Qulf,  C.  &  S.  F.  R. 
Co.  V.  Hayter,  93  Tex.  239,  47  L.R.A.  325, 
77  Am.  St.  Rep.  856,  64  S.  W.  944,  7  Am. 
Neg.  Rep.  359;  Kimberly  v.  Howland,  143 
N.  C.  398,  7  L.R.A.(N.S.)  545,  55  S.  E.  778; 
Pankopf  v.  Hinkley,  supra;  Chesapeake  & 
O.  R.  Co.  V.  Robinett,  161  Ky.  778,  45  L.R,A. 
(N.S.)  433,  152  S.  W.  976;  Hendrix  v. 
Texas  &  P.  R.  Co.  40  Tex.  Civ.  App.  291, 
89  S.  W.  461;  Simone  v.  Rhode  Island  Co. 
L.R.A.1916D. 


28  R.  L  186,  9  L.RA.(N.S.)  740,  66  Atl. 
202;  Armour  &  Co.  v.  KoUmeyer,  16  L.R.A. 
(N.S.)  1110,  88  C.  C.  A.  242,  161  Fed.  78; 
St.  Louis  Southwestern  R.  Co.  v.  Murdock, 
64  Tex.  Civ.  App.  249,  116  S.  W.  139;  Ar- 
thur V.  Henry,  157  N.  C.  438,  73  S.  E.  211; 
Spearman  v.  McCrary,  4  Ala.  App.  473,  58 
So.  927.  A  valuable  note  on  the  subject 
appears  in  3  L.R.A.(N.S.)  49,  appended  to 
Huston  V.  Freemansburg,  originally  reported 
in  212  Pa.  648,  61  Atl.  1022,  although  the 
case  itself  indicates  an  opinion  opposed  to 
that  here  expressed. 

It   has   been   decided   in   some   instances 
that  if  one,  in  the  commission  of  an  un- 
lawful act,  excites  in  the  mind  of  another 
a  reasonable  apprehension  of  personal  dan- 
ger, and. in  the  endeavor  of  the  latter  to 
escape  his  own  act  is  the  immediate  cause 
of  his  death,  the  former  is  criminally  re- 
sponsible as  for  homicide.     Cox  v.  People, 
80  N.  Y.  500;  Adams  v.  People,  109  111.  444, 
60  Am.  Rep.  617,  4  Am.  Crim.  Rep.  351; 
Norman   v.  United   States,   20  App.  D.   C. 
494;  State  v.  Shelledy,  8  Iowa,  477.     Such 
cases   clearly   recognize  the   induced  fright 
as  one  of  the  train  of  causes  set  in  opera- 
tion by  the  defendant  and  culminating  in 
the    homicidal    crime.     The    analogy   holds 
good  in  civil  cases  where  the  wrong  com- 
plained of  is  inaugurated  by  a  negligent  act 
of  the  defendant,  and  continues  naturally 
through   various  concomitant  and   succeed- 
ing causes,  including  fright  of  the  plaintiff, 
to  the  injury  in  question.     If  criminal  lia- 
bility can  be  imputed  in  one  case,  civil  ac- 
countability certainly  attaches  in  the  other. 
The    defendant   contends    that    the    trial 
court  erred  in  its  instruction  to  the  jury, 
excepted  to  by  the  defendant,  in  assuming, 
in  spite  of  the  general  issue,  that  the  plain- 
tiff had  received  an  actual  injury.    In  stat- 
ing the  case  to  the  jury  on  the  first  cause 
of  action  the  court  said :     "The  issues .  for 
you  to  determine  on  that  first  cause  of  ac- 
tion are:      (1)  Was  the  defendant  negligent 
in  exploding  the  blast  complained  of?    (2) 
Was  the  injury  complained  of  by  plaintiff 
caused    by   such   an   explosion,    and,   if    so 
caused,  was  it  the  natural  and  proximate 
result    of    such    explosion?      (3)    Was    the 
plaintiff  guilty  of  any  negligent  or  wrong- 
ful  act    which   contributed   to    and   helped 
cause  the  injury?" 

Whether  the  injury  happened  at  all  is 
thus  omitted  from  the  calculation.  This 
assumption  of  hurt  seems  to  have  run 
through  the  whole  charge.  A  single  excerpt 
on  that  subject  is  sufficient.  Referring  to 
the  assessment  of  damages,  the  court  said: 
"In  considering  that  question  you  are  to 
take  into  consideration  the  pain  and  suffer- 
ing the  plaintiff  Mrs.  Salmi  has  endured 
and  will  endure  as  the  natural  result  of 
the  injury  she  received.     You  are  also  to 
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take  into  consideration  the  impairment  of 
health  .  .  .  through  the  injuries  she  re- 
ceived for  such  time  as  .  .  .  her  health 
has  been  impaired  and  will  be  impaired  by 
reason  of  her  injury,  which  impairment  of 
health  has  prevented  her  from  attending 
to  or  performing  her  usual  and  ordinary 
work,  and  also  her  pain  and  suffering  which 
naturally  results  from  the  physical  impact 
as   a   consequence   of   the   injury   received. 


ft 


In  thus  assuming  that  the  plaintiff  had 
received  an  injury,  the  court  was  in  error. 
Yarnberg  v.  Watson,  13  Or.  11,  4  Pac.  296; 
Kelley  v.  Ilighfield,  15  Or.  277,  14  Pac.  744; 
Salomon  v.  Cress,  22  Or.  177,  29  Pac. 
439;  Owens  v.  Snell,  29  Or.  483,  44  Pac.  827; 
Savage  v.  Savage,  36  Or.  268,  59  Pac.  461; 
West  V.  McDonald,  67  Or.  551,  136  Pac.  650. 

Again,  it  was  urged  by  the  defendant 
that  the  plaintiff  was  afflicted  with  rupture 
prior  to  the  June  explosion,  and  there  was 
evidence  proper  to  be  submitted  to  the  jury 
on  that  subject.  Apropos  of  this,  the  de- 
fendant requested  the  court  to  charge  the 
jury  in  substance  that,  not  having  pleaded 
the  same,  the  plaintiff  could  not  recover 
for  aggravation  of  a  rupture  existing  prior 
to  the  first  explosion;  but  the  court  re- 
fused to  so  instruct.  This  is  error  within 
the  doctrine  of  Maynard  v.  Oregon  R.  & 
Nav.  Co.  46  Or.  15,  68  L.R.A.  477,  78  Pac. 
983;  Dorn  v.  Clarke- Woodward  Drug  Co. 
65  Or.  516,  133  Pac.  351 ;  Boatright  v.  Port- 
land R.  Light  &  P.  Co.  68  Or.  26,  135  Pac. 
771. 

We  think  there  was  no  material  error  in 
allowing  the  plaintiff's  witnesses  to  describe 
the  condition  of  her  premises  as  to  the  de- 
posit of  cUhris  thereon  when  they  were 
there  soon  after  the  occurrence  complained 
of,  especially  as  there  was  other  testimony 
tending  to  show  that  the  state  of  the  prop- 
erty was  the  same  as  at  the  time  of  explo- 
sion. It  was  helpful  in  determining  the 
force  of  the  blast  and  its  effectiveness  in 
frightening  the  plaintiff  into  the  faint  she 
describes.  It  was  erroneous  to  allow  testi- 
mony concerning  an  alleged  promise  of 
the  defendant's  local  manager  to  the  plain- 
tiff's husband  that  no  blasting  would  occur 
while  the  latter  was  away  from  home.  The 
action  is  not  predicated  upon  a  breach  of 
contract,  but  is  one  of  pure  tort,  and  hence 
the  testimony  should  be  confined  to  the 
issues  set  out  in  the  pleadings.  On  the 
main  question  presented  it  was  proper  to 
hold  that  fright  should  be  reckoned  as  one 
of  the  causes  in  the  succession  leading  to 
the  injury;  but,  for  the  error"  of  assuming 
the  existence  of  hernia  caused  by  the  de- 
fendant, the  admission  of  testimony  about 
the  manager's  promise  and  the  refusal  to 
instruct  the  jury  against  assessing  damages 
L.R.A.1915D. 


for  aggravation  of  a  pireviouB  trauma,  tbe 
judgment  ia  reversed,  and  a  new  trial  or- 
dered. 

Moore,  Ch.  J.,  and  McBrlde  and  Ben* 
son,  J  J.,  concur. 
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CHARLES  E.  KOONTZ 

V. 

BALTIMORE   &  OHIO   RAILROAD  COM- 
PANY 
and 
NEW    YORK,    NEW    HAVEN,    &    HART- 
FORD RAILROAD  COMPANY,  Trustee. 

(220  Mass.  285,  107  N.  E.  973.) 

Judgment  -~  nonresident  ^  absence  of 
service. 

1.  No  judgment  can  be  entered  against  a 
foreign  corporation  which  has  appeared  spe- 
cially for  the  purpose  of  pleading  in  abate- 
ment, or  moving  that  the  action  be  dis- 
missed, if  no  personal  service  of  process  is 
shown. 

Garnishment  —  cars  of  a  foreign  cor- 
poration. 

2.  Cars  of  a  foreign  railroad  company  en- 
gaged in  interstate  commerce  are  not  sub- 
ject to  garnishment  when  in  possession  of 
a  local  company  also  engaged  in  interstate 
commerce,  under  an  agreement  by  which  the 
local  company  might  transport  to  destina- 
tion loaded  cars  coming  into  its  possession, 
and  employ  the  cars  in  its  business  for  a 
per  diem  compensation,  where  it  would  be 
practically  impossible  for  the  local  com- 
pany to  carry  on  its  business  independently 
of  the  arrangement. 

(February  26,  1915.) 

Note, '^  Attachment  or  garnishment  of 
foreign  railroad,  car. 

This  note  is  supplementary  to  the  earlier 
notes  on  the  same  subject  appended  to  Wall 
V.  Norfolk  &  W.  R.  Co.  64  L.R.A.  501,  and 
Seibels  v.  Northern  C.  R.  Co.  16  L.R.A. 
(N.S.)  1026. 

Cars  owned  by  a  foreign  railway  company 
which  have  temporarily  come  into  the  state 
in  the  course  of  interstate  transportation, 
through  the  agency  of  other  carriers^  are 
subject  to  attachment  under  the  state  laws, 
despite  the  provisions  of  the  interstate 
commerce  act  and  of  U.  S.  Rev.  Stat.  §  525S, 
Comp.  Stat.  1913,  §  10058,  securing  con- 
tinuity of  transportation.  Davis  v.  Cleve- 
land, C.  C.  &  St.  L.  R.  Co.  217  U.  S.  157, 
54  L.  ed.  708,  27  L.R.A.(N.S.)  823,  30  Sup. 
Ct.  Rep.  463,  18  Ann.  Cas.  907. 

And  a  foreign  railroad  company  having  a 
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REPORT  by  the  Superior  Court  for  Suf- 
folk  County  for  determination  by  the 
Supreme  Judicial  Court  of  an  action  brought 
to  recover  damages  for*  personal  injuries 
Buetained  by  plaintiff  while  in  defendant's 
employ,  in  which  a  motion  by  defendant 
for  dismissal  was  allowed,  and  a  motion  by 
the  trustee  to  be  discharged  was  denied. 
Order  of  dismissal  affirmed.  Motion  to  be 
discharged  granted. 

The  facts  are  stated  in  the  opinion. 

Mr.  Charles  Toye,  for  plaintiff: 

If  defendant  desired  to  contradict  the 
officer's  return,  it  should  not  have  waived 
its  answer  in  abatement,  and  it  then  would 
have  been  entitled,  as  a  matter  of  right,  to 
have  the  facts  in  dispute  found  by  the 
jury,  since  a  jury  trial  was  claimed  in  the 
case,  and  not  waived. 

O'Laughlin  v.  Bird,  128  Mass.  600;  Oliver 
Ditson  Co.  V.  Testa,  216  Mass.  123,  103  N. 


E.  381;  Re  Hohorst,  160  XT.  8.  653,  37  L. 
ed.  1211,  14  Sup.  Gt.  Rep.  221;  Barrow  S.  S. 
Co.  v.  Kane,  170  U.  S.  101,  42  L.  ed.  964, 
18  Sup.  Ct.  Rep.  626. 

Plaintiff's  act  in  attaching  by  trustee 
process  the  defendant's  cars  in  the  custody 
and  possession  of  the  trustee,  within  the 
territorial  jurisdiction  of  the  superior  court, 
had  no  tendency  to  regulate  interstate  com- 
merce, although  indeed  it  might  be  indi- 
rectly affected  thereby. 

Rosenbush  v.  Bemheimer,  211  Mass.  146, 
97  N.  E.  984,  Ann.  Cas.  1913A,  1317 ;  Davis 
V.  Cleveland,  C.  C.  &  St.  L.  R.  Co.  217  U. 
S.  167,  64  L.  ed.  708,  27  L.R.A.(N.S.)  823, 
30  Sup.  Ct.  Rep.  463,  18  Ann.  Cas.  907. 

Mr.  Frederick  Foster,  for  defendant: 

Service   upon   defendant  was  insufficient. 

Roberts  v.  Anheuser  Buach  Brewing  Asso. 
216  Mass.  341,  102  N.  E.  316;  Lowrie  v. 
Castle,  198  Mass.  82,  83  N.  E.  1118;  Kim- 


traffic  contract  with  a  local  company  can- 
not defeat  an  attachment  of  its  cars  within 
the  state,  because  of  the  rights  of  the  local 
company  under  the  contract,  where  the  lat- 
ter is  not  made  a  party  to  the  proceeding. 
De  Rochemont  v.  New  York  C.  &  H.  R.  R. 
Co,  76  N.  H.  168,  29  L.R.A.(N.S.)  529,  71 
Atl.  868. 

Attaching  a  car  of  a  foreign  railroad  com- 
pany when  found  idle  within  the  state,  un- 
der a  statute  permitting  it  in  order  to 
enable  local  creditors  to  collect  their  debts, 
is  not  an  unlawful  interference  with  inter- 
state commerce.    Ibid. 

■Nor  is  it  invalid  under  the  Federal  statute 
giving  railroad  companies  authority  to 
carry  property  on  its  way  to  other  states, 
and  to  contract  with  roads  of  other  states, 
so  as  to  form  continuous  lines  of  transporta- 
tion.    Ibid. 

A  state  statute  permitting  the  attachment 
of  idle  cars  of  lorei^  railroad  companies  is 
not  invalid  as  tendmg  to  promote  the  evils 
at  which  the  interstate  commerce  act  of 
Congress  is  aimed,  nor  as  directly  or  in- 
directly tending  to  defeat  any  of  the  pur- 
poses which  Congress  had  in  view  when  the 
statute  was  enacted.    Ibid. 

And  where  an  attachment  sued  out  by  a 
creditor  of  a  nonresident  railroad  company 
was  levied  upon  one  of  its  freight  cars 
standing  idle  and  empty  upon  the  spur 
track  of  another  railroad  company,  which 
under  a  contract  with  such  foreign  owner 
was  in  possession  of  such  car,  with  a  right 
to  use,  load,  and  send  it  beyond  the  limits 
of  the  state,  and  an  order  was  obtained  to 
sell  the  car  after  ten  days'  notice,  it  was 
held  in  Southern  R.  Co.  v.  Brown,  131  6a. 
245,  62  S.  £.  177,  upon  the  hearing  of  an 
application  for  injunction  by  the  company 
having  such  possession  to  prevent  the  sale 
of  the  car,  that  it  was  not  error  to  grant 
such  injunction  conditioned  upon  its  giving 
bond  in  a  named  sum  to  return  the  car  to 
the  proper  officers  of  the  court  after  its 
right  to  use  the  car  under  the  contract  ex- 
Ii.R.A.1916D. 


pired.  The  court  said:  "One  of  the  ques- 
tions involved  in  this  case  was  passed  on  by 
this  court  in  the  case  of  Southern  Flour  & 
Grain  Co.  v.  Northern  P.  R.  Co.  127  Ga.  626, 
9  L.R.A.(N.S.)  853,  119  Am.  St.  Rep.  356, 
66  S.  E.  742,  9  Ann.  Cas.  437.  We  have 
been  requested  to  review  and  overrule  this 
decision.  Howeverj  we  think  the  ruling 
there  made  is  correct,  and  will  not  disturb 
it.  We  do  not  think  the  levy  of  an  attach- 
ment against  a  nonresident  railroad  com- 
pany on  one  of  its  freight  cars  standing 
empty  and  idle  on  the  spur  track  of  a  rail- 
road in  this  state  is  invalid,  and  a  sale 
thereof  cannot  be  enjoined  on  the  ground 
that  such  levy  and  sale  are  an  interference 
with  interstate  commerce  or  the  duties  of  a 
common  carrier  to  the  public,  or  on  the 
ground  that  a  part  of  the  property  of 
a  nonresident  railroad  corporation  serving 
the  public  as  a  common  carrier  cannot  be 
sold  under  attachment  to  pay  its  debts,  but 
the  collection  of  the  debt  snould  be  made  by 
the  sequestration  of  the  earnings  of  such 
nonresident  corporation,  or  on  any  other 
ferred  to  in  the  case  cited  supra.  See  also 
ground  referred  to  in  the  briefs  of  the  coun- 
sel for  the  plaintiff.  See  the  authorities  re- 
Atlanta  V.  Grant,  57  Ga.  340;  Drake,  At- 
tachm.  7th  ed.  §  262a,  p.  253;  Kneeland, 
Attachm.  §  321,  p.  237.  The  fact  that  the 
plaintiff  held  the  car  under  the  contract  re- 
ferred to  wouM  not  make  the  levy  of  the  at- 
tachment on  it  illegal.  If  the  plaintiff  was 
a  hirer  of  the  property  in  question,  the 
judgment  of  the  court  granting  the  injunc- 
tion, provided  the  plaintiff  gave  bond  to 
return  the  car  as  provided  for  in  the  order, 
WAS  one  of  which  the  plaintiff  cannot  com- 
plain in  this  case.  Civil  Code  1895,  §  2913. 
An  attachment  can  be  levied  on  property  of 
a  debtor,  though  hired  to  another  before  the 
attachment  is  issued.  There  is  nothing  in 
Civ.  Code  1896,  §  2913,  preventing  an  at- 
tachment from  being  levied  on  such  prop- 
erty, and  we  know  of  no  other  statute  hav- 
ing such  effect."  ■ 
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ball  Y.  Sweet,  168  Mass.  105,  46  N.  E.  409; 
Green  v.  Chicago,  B.  &  Q.  R.  Co.  205  U.  S. ' 
630,  61  L.  ed.  916,  27  Sup.  Ct.  Rep.  595; 
Atty.  Gen.  ex  rel.  Corporation  Comr.  v. 
Electric  Storage  Battery  Co.  188  Mass.  239, 
74  N.  E.  467,  3  Ann.  Cas.  631. 

There  was  no  eiTectual  attachment  of  de- 
fendant's property. 

Wright  V.  Oakley,  6  Met.  400;  Edwards 
V.  Warren  Linoline  &,  Gasoline  Works,  168 
Mass.  564,  38  L.R.A.  791,  47  N.  E.  602; 
Peabody  v.  Hamilton,  106  Mass.  217;  Nye 
V.  Liscombe,  21  Pick.  263;  Cox  v.  Centra) 
Vermont  R.  Co.  187  Mass.  596,  73  N.  K 
885;  Staniels  v.  Raymond,  4  Cush.  314. 

The  attachment  was  void  under  restric- 
tions in  the  statutes  upon  the  right  to  at- 
tach freight  cars. 

Cox  V.  Central  Vermont  R.  Co.  187  Mass. 
596,  73  N.  E.  885. 

An  unreasonable  burden  was  imposed  on 
the  trustee. 

Van  Camp  Hardware  &  Iron  Co.  v.  Plimp- 


ton, 174  Mass.  208,  75  Am.  8t.  Rep.  296, 
54  N.  E.  538;  Drake,  Attachm.  3d  ed.  452; 
Cox  V.  Central  Vermont  R.  Co.  supra;  Rob- 
enbush  v.  Bemhetmer,  211  Mass.  146,  97 
N.  £.  984,  Ann.  Cas.  1913A,  1317;  Johnson 
V.  Union  P.  R.  Co.  145  Fed.  249,  29  R,  L 
80,  132  Am.  St.  Rep.  799,  69  Atl.  298 ;  Wall 
V.  Norfolk  &  W.  R.  Co.  62  W.  Va.  485,  64 
LJtA.  501,  94  Am.  St.  Rep.  948,  44  S.  £. 
294;  Connery  v.  Quincy,  O.  &  K.  C.  R.  Co. 
92  Minn.  20,  64  L.R.A.  624,  104  Am.  St.  « 
Rep.  669,  99  N.  W.  365,  2  Ann.  Cas.  347; 
Michigan  C.  R.  Co.  v.  Chicago  &  M.  L.  S 
R.  Co.  1  111.  App.  399;  Southern  Flour  & 
Grain  Co.  v.  Northern  P.  R.  Co.  127  Ga. 
626,  9  L.R.A.(N.S.)  853,  119  Am.  St.  Rep. 
366,  66  S.  E.  742,  9  Ann.  Cas.  437. 

The  attachment  would  be  an  interfer- 
ence with  interstate  commerce. 

Bowman  v.  Chicago  &  N.  W.  R.  Co.  125 
U.  S.  465,  31  L.  ed.  700,  1  Inters.  Com.  Rep. 
823,  8  Sup.  Ct.  Rep.  689,  1062;  Dubuque  & 
S.  C.  R.  Co.  V.  Richmond,  19  Wall.  584,  22 


But  in  Pullman  Co.  v.  Linke,  203  Fed. 
1017,  where  a  foreign  sleeping  car  en  route 
from  a  city  within  the  state  to  one  with- 
out the  state,  while  waiting  at  a  junction 
with  its  passengers,  both  intra  and  inter 
state,  aboard  to  be  picked  up  by  a  through 
train  and  taken  to  its  destination,  was  at- 
tached  under  a  state  writ  and  forcibly  held 
by  the  sheriff,  compelling  the  passengers  to 
disembark  and  accept  other  accommodations, 
it  was  held  that,  under  §  1  of  the  interstate 
commerce  act  as  amended  June  29,  1906,  34 
Stat,  at  U  584,  Comp.  Stat.  1913,  §  8563, 
providing  that  the  term  "common  cai-rier" 
as  used  in  the  act  shall  include  sleeping 
car  companies,  the  car,  at  the  time  of  the 
attachment,  was  an  instrumentality  of  inter- 
state commerce,  and  was  not  subject  to  at- 
tachment under  a  state  writ,  which  would 
directly  interfere  with  its  operation  in 
such  capacity.  The  court  said:  "That  the 
statute  under  which  the  seizure  was  made  is 
a  valid  state  law,  enacted  to  enable  credi- 
tors to  collect  their  debts,  and  for  no  other 
or  ulterior  purpose,  and  evinces  no  conscious 
purpose  to  regulate  directly  or  indirectly 
interstate  commerce,  is  not  controverted; 
nor  is  it  claimed,  nor  can  it  be  successfully 
asserted,  that  the  acts  of  Congress  relating 
to  interstate  commerce  were  intended  to 
abrogate  the  attachment  lawa  of  the  state. 
Within  their  proper  sphere,  the  Federal 
acts  are  paramount;  but  beyond  that,  the 
state  law,  whose  purpose  is  wholesome,  is 
operative  as  against  all  that  come  within 
its  provisions.  Davis  v.  Cleveland,  C.  C.  & 
St.  L.  R.  Co.  supra.  In  that  case  the  warn- 
ing is  sounded  that  interference  with  inter- 
state conunerce  by  the  enforcement  of  at- 
tachment laws  of  a  state  must  not  be  exag- 
gerated. But  when  there  is  incompatibility 
between  the  obligations  an  interstate  car- 
rier has  to  its  creditors  and  the  obligations 
it  has  to  the  public,  either  from  the  nature 
of  its  services  or  under  the  acts  of  Con- 
L.R.A.1916D. 


gress,    the    instrumentalities   of    interstate 
commerce  transportation  are,  for  the  time 
being,  'immune  from  judicial  process,'  and 
are  'put  apart  in  a  kind  of  civil  sanctuary,' 
being,    under    such    circumstances,    exempt 
from  attachment  and,  of  course,  from  execu- 
tion as  well,  by  reason  of  the  provisions  of 
such  acts  for  continuity  of  transportation 
and  avoidance  of  transshipment  of  freight 
and  passengers.     Davis  ▼.  Cleveland,  C.  C. 
&  St.  L.  R.  Co.  217  U.  S.  176,  54  L.  ed.  719, 
27  L.R.A.(N.S.)   823,  SO  Sup.  Ct.  Rep.  468, 
18  Ann.  Cas.  907.    A  sleeping  car  company, 
it  is  true,  by  furnishing  sleeping  cars  under 
a  contract  with  a  rai&oad  company  to  be 
used  by  the  traveling  public,  does  not  there- 
by assume  or  acquire  the  8ta;tu8  of  a  com- 
mon carrier  of  goods  or  passengers,     .     .    . 
unless  declared  to  be  such  by  some  consti- 
tutional or  statutory  provisions.    It  merely 
furnishes  accommodations  to  the  passengers 
of  another  company,  and  performs  only  an 
auxiliary  function  in  their  transportation; 
but  it  is  nevertheless  engaged  in  a  public 
calling.     .     .     .     Section  1  of  the  interstate 
commerce  act  as  amended  June  29,  1906,  34 
SUt.  at  L.  584,  Comp.  SUt.  1913,  §  8563, 
provides  that  the  term  'common  carrier'  as 
used  in  that  act  shall  include  sleeping  car 
companies.    By  virtue  of  this  statutory  pro- 
vision, the  plain  tiff's  status  at  the  time  of 
the   seizure   of  the   car  w^as   in  legal  con- 
templation the  same  as  that  of  an  inter- 
state carrier.     The  car,  moreover,  was  an 
instrumentality  ol  commerce,  and  was  when 
seized  actually  employed  as  such  in  interstate 
transportation.    It  is  asserted  by  the  plain- 
tiff and  denied  by  the  defendants  tiiat,  in 
view  of  the  facts  disclosed,  the  acts  of  Con- 
gress, and  the  commerce  clause  of  the  na- 
tional Constitution,  the  car  in  question  at 
the  time  of  its  seizure  was  'immune  from 
judicial  process.'     The  views  of  the  state 
i  courts,  when  required  to  decide  upon  the  lia- 
I  bility  of  cars  to  judicial  process  when  in 
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L.  ed.  178;  Western  IT.  Teleg.  Co.  ▼.  Kansas, 
218  U.  S.  1,  54  L.  ed.  355,  30  Sup.  Ct.  Rep. 
190;  Brown  v.  Maryland,  12  Wheat.  419, 
6  L.  ed.  678;  M*Culloch  t.  Maryland,  4 
Wheat.  316,  4  L.  ed.  679;  Wabash,  St.  L. 
&  P.  R.  Co.  V.  Illinois,  118  U.  S.  657,  30 
L.  ed.  244,  1  Inters.  Com.  Rep.  31,  7  Sup. 
Ct.  Rep.  4;  Central  of  Georgia  R.  Co.  v. 
Murphey,  196  U.  S.  194,  49  L.  ed.  444,  25 
Sup.  Ct.  Rep.  218,  2  Ann.  Cas.  514;  Cleve- 
land, C.  C.  &  St.  L.  R.  Co.  V.  Illinois,  177 
U.  S.  614,  44  L.  ed.  868,  20  Sup.  Ct.  Rep: 
722;  Western  U.  Teleg.  Co.  v.  Pendleton, 
122  U.  S.  347,  30  L.  ed.  1187,  1  Inters.  Com. 
Rep.  306,  7  Sup.  Ct.  Rep.  1126;  Union  P.  R. 
Co.  V.  Hall,  91  U.  S.  343,  23  L.  ed.  428;  Re 
Lennon,  168  U.  S.  548,  41  L.  ed.  1110,  17 
Sup.  Ct.  Rep.  668;  Chicago,  B.  &  Q.  R.  Co. 
V.  Burlington,  C.  R.  &  N.  R.  Co.  34  Fed. 
481;  Toledo,  A.  A.  &  N.  M.  R.  Co.  v.  Penn- 
sylvania Co.  19  L.R.A.  387,  6  Inters.  Com. 
Rep.  522,  54  Fed.  730;  Wall  v.  Norfolk  & 
W.  R.  Co.  52  W.  Va.  485,  64  L.R.A.  501, 


94  Am.  St.  Rep.  948,  44  S.  E.  294;  Connery 
V.  Quincy,  O.  ft  K.  C.  R.  Co.  92  Minn.  20, 
64  L.R.A.  624,  104  Am.  St.  Rep.  659,  99  N. 
W.  365,  2  Ann.  Cas.  347;  Michigan  C.  R. 
Co.  V.  Chicago  A  M.  L.  S.  R.  Co.  1  111.  App. 
399;  George  D.  Shore  &  Bro.  v.  Baltimore 
&  0.  R.  Co.  76  S.  C.  472,  57  S.  E.  526,  11 
Ann.  Cas.  909;  Pullman  Go.  v.  Linke,  203 
Fed.  1017. 

Mr.  John  li.  Hall,  for  the  trustee: 

The  attachment  of  the  cars  was  void. 

Cox.  V.  Central  Vermont  R.  Co.  187  Mass. 
596,  73  N.  E.  885;  Hall  v.  Carney,  140  Mass. 
131,  3  N.  E.  14. 

The  court  will  not  require  the  trustee  to 
suffer  pecuniary  loss  by  reason  of  the  at- 
tachment. 

Coffee  V.  New  York,  N*.  H.  &  H.  R.  Co. 
155  Mass.  21,  28  N.  E.  1128;  Bowers  v. 
Connecticut  River  R.  Co.  162  Mass.  312, '38 
N.  E.  608;  Foster  v.  New  York,  N.  H.  & 
H.  R.  Co.  187  Mass.  21,  72  N.  E.  331;  Ladd 
V.  New  York,  N.  H.  &  H.  R.  Co.  193  Mass. 


given  attitudes  and  employed  in  interstate 
commerce,  have  been  discordant,  as  noted 
in  the  Davis  Case.  No  attempt  will  be  made 
to  review  the  cases  there  cited,  or  others  of 
a  kindred  character  which  diligent  counsel 
have  pressed  upon  the  court,  or  those  in 
which  the  courts  have  passed  upon  the  right 
to  levy  upon  instrumentalities  employed  in 
the  transportation  of  the  United  States  mail 
(Harmon  v.  Moore,  59  Me.  428;  Parker  v. 
Porter,  6  La.  169),  and  which  are  claimed 
to  be  analogous  to  the  case  at  bar.  The 
situation  of  the  car  involved  in  the  present 
ease  was  unlike  not  only  that  of  any  car 
whose  seizure  was  under  consideration  in 
any  of  the  cases  cited,  but  also  that  of  the 
instrumentalities  employed  in  the  carriage 
of  the  United  States  mails  whose/  attach- 
ment provoked  the  rule  announced  in  the 
Harmon  and  the  Park^  Cases,  respectively. 
The  car  was  not  empty  or  idle,  or  waiting 
for  return  shipment,  or  unnecessarily  de- 
layed in  the  course  of  business,  or  in  process 
of  loading  or  unloading,  or  awaiting  the 
commencement  of  a  journey  or  the  next  trip. 
It  had  already  entered  upon  a  lengthy  and 
continuous  journey,  bearing  interstate  pas- 
sengers who  were  in  nowise  connected  with 
or  concerned  in  the  controversy  between  Gil- 
lett  and  the  plaintiff,  and  who  had  acc^uired 
by  purchase  from  the  railroad  company  and 
the  plaintiff  for  the  whole  of  their  respective 
journeys  the  valuable  contractual  rights  of 
transportation  and  sleeping  car  accommoda- 
tions on  that  particular  car.  .  .  .  The 
switching  of  it  from  one  train  to  another 
was  an  essential  part  of  its  journey,  and 
while  being  bo  switched  it  was  still  in  use 
in  interstate  commerce.  The  temporary  sus- 
pension of  its  movements  was  but  an  inci- 
dent in,  and  did  not  take  it  out  of,  the 
course  of  its  transportation,  or  impart  to 
it  a  local  character  only.  .  .  .  Having 
started  with  its  load  of  human  freight  on 
its  ultimate  passage  from  Columbus  to 
L.R.A.1915D. 


Washington  city,  and  being  in  the  course 
of  transportation  to  another  state,  i,t  had 
ceased  to  be  governed  exclusively  by  the 
domestic  law,  and  had  begun  to  be  and  was 
governed  and  protected  by  the  national  law 
of  commercial  regulation.  .  .  .  The  im- 
pounding of  the  car  delayed  (briefly  though 
it  was)  the  transportation  of  all  the  pas- 
sengers both  in  the  car  and  on  the  train 
to  which  it  was  to  be  attached,  and,  in  dis- 
regard of  their  rights  and  the  policy  of  Con- 
gress favoring  continuous  lines  and  continu- 
ous carriage  ( U.  S.  Rev.  Stat.  §  6258,  Comp. 
Stat.  1913,  §  10058),  enforced  the  transship- 
ment of  interstate  passengers.  The  trans- 
portation of  passengers  from  one  state  to 
another  is  in  its  nature  national,  is  com- 
merce between  the  states,  is  beyond  the 
reach  of  state  legislation,  and  admits  of  and 
requires  uniformity  of  regulation  through 
Congress,  affecting  alike  all  the  states. 
.  .  .  The  attacMient  levied  on  plaintiff's 
car  directly  stopped,  though  temporarily, 
the  delivery,  and  required  the  transshipment 
of  interstate  passengers.  It  not  merely  in- 
cidentally and  indirectly  affected  interstate 
commerce,  but  bore  upon  it  so  directly  as  to 
amount  to  its  regulation.  The  state  law, 
though  enacted  in  the  exercise  of  powers,  not 
controverted,  may  not  be  sq  used  as  to  pro- 
duce such  a  result,  and  the  attachn^ent  must 
therefore  be  held  invalid.  ...  If  the 
writ  of  attachment  is  susceptible  of  the  ap- 
plication made  of  it  by  the  defendants,  liti- 
gants may  at  their  pleasure  cause  the  trans- 
shipment of  interstate  freight  and  pas- 
sengers with  its  incident  delay,  and  thereby 
groduce  great  inconvenience,  discomfort,  and 
ardship,  and  necessarily  interfere  directly 
with  the  freedom  of  interstate  commerce, 
continuous  and  rapid  transportation,  and 
the  conduct  of  carriers  in  the  management 
and  disposition  of  their  interstate  business. 
But  this  may  not  be  done."         W.-  W.  A. 


842 


MASSACHUSEnS  SUPREME  JUDICIAL  COURT. 


369,  9  L,R.A.(N.S.)  874,  79  N.  B.  742,  9« 
Ann.  Cas.  988;  McNamara  v.  Boston  &  M. 
R.  Co.  202  Mass.  491,  89  N.  E.  131;  Hale 
V.  New  York,  N.  H.  &  H.  R.  Co.  190  Mass. 
84,  76  N.  E.  656;  Van  Camp  Hardware  & 
Iron  Co.  V.  Plimpton,  174  Mass.  208,  75 
Am.  St.  Rep.  296,  54  N.  E.  538;  Boston 
Type  &  Stereotype  Foundry  Co.  v.  Morti- 
mer, 7  Pick.  166,  19  Am.  Dec.  266;  Smith 
V.  Stearns,  19  Pick.  20;  Cox  v.  Central  Ver- 
mont R.  Co,  187  Mass.  596,  73  N.  E.  885; 
Johnson  v.  Union  P.  R.  Co.  145  Fed.  249, 
29  R.  I.  80,  132  Am.  St.  Rep.  799,  69  Atl. 
298;  Wall  v.  Norfolk  &  W.  R.  Co.  52  W. 
Va.  485,  64  L.R.A.  601,  94  Am.  St.  Rep. 
948,  44  S.  E.  294;  Connery  v.  Quincy,  O. 
&  K.  C.  R.  Co.  92  Minn.  20,  64  L.R.A.  624, 
104  Am.  St.  Rep.  669,  99  N.  W.  365,  2  Ann. 
Cas.  347;  Davis  v.  Cleveland,  C.  C.  &  St. 
L.  R.  Co.  217  U.  S.  157,  54  L.  ed.  708,  27 
L.R.A,(N.S.)  823,  30  Sup.  Ct.  Rep.  463,  18 
Ann.  Cas.  907. 

The  enforcement  of  the  attachment  would 
interfere  with  interstate  commerce. 

Gibbons  v.  Ogden,  9  Wheat.  196,  6  L. 
ed.  70 ;  Dubuque  &  S.  C.  R.  Co.  v.  Richmond, 
19  Wall.  584,  22  L.  ed.  173;  Davis  v.  Cleve- 
land, C.  C.  &  St.  L.  R.  Co.  217  U.  S.  157, 
54  L.  ed.  708,  27  L.R.A.(N.S.)  823,  30  Sup. 
Ct.  Rep.  463,  18  Ann.  Cas.  907;  Wall  v. 
Norfolk  &  W.  R.  Co.  52  W.  Va.  485,  64 
L.RA.  601,  94  Am.  St.  Rep.  948,  44  S.  E. 
294;  Connery  v.  Quincy,  O.  &  K.  C.  R.  Co. 
92  Minn.  20,  64  L.RA.  624,  104  Am.  St. 
Rep.  659,  99  N.  W.  365,  2  Ann.  Cas.  347; 
Michigan  C.  R.  Co.  v.  Chicago  &  M.  L.  S. 
R.  Co.  1  111.  App.  399;  George  D.  Shore  & 
Bro.  v.  Baltimore  &  0.  R.  Co.  76  S.  C.  472, 
67  S.  E.  526,  11  Ann.  Cas.  909;  Seibels  v. 
Northern  C.  R.  Co.  80  S.  C.  133,  16  L.R.A. 
(N.S.)  1026,  61  S.  E,  435;  Hall  v.  DeCuir, 
95  U.  S.  485,  24  L.  ed.  547. 

Braley,  J.,  delivered  the  opinion  of  the 
court : 

The  amended  return  on  the  writ  having 
been  insufficient  to  show  any  personal  serv- 
ice on  the  defendant,  a  foreign  corporation, 
described  in  the  writ  as  having  a  usual 
place  of  business  at  Boston  in  this  com- 
monwealth, the  court  could  not  enter  judg- 
ment against  the  company,  which  has  ap- 
peared specially  for  the  purpose  of  plead- 
ing in  abatement,,  or  to  move  that  the  ac- 
tion be  dismissed.  Stat.  1903,  chap.  437,  § 
62;  Rev.  Laws,  chap.  170,  §  1;  Eliot  v. 
McCormick,  144  Mass.  10,  10  N.  E.  706; 
Needham  v.  Thayer,  147  Mass.  536,  18  N. 
E.  429;  Kimball  v.  Sweet,  168  Mass.  105, 
46  N.  E.  409;  Roberts  v.  Anheuser  Busch 
Brewing  Asso.  215  Mass.  341,  343,  102  N. 
E.  316;  Lawrence  v.  Bassett,  5  Allen,  140; 
Crosby  ▼.  Harrison,  116  Mass.  114.  But  as 
the  action  was  begun  by  trustee  process,  the  ' 
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court,  if  the  trustee  is  charged,  can  enter  a 
valid  judgment  against  the  property  at- 
tached. Sprague  v.  Auffmordt,  183  Mass.  7, 
66  N.  E.  416;  Lowrie  v.  Caatle,  198  Mass.  82, 
83  N.  E.  1118;  Rev.  Laws,  chap.  170,  §§  1,  6. 
The  question  whether  the  alleged  trustee 
should  be  charged  depends  upon  its  answer, 
which  is  to  be  taken  as  true,  as  no  interrog- 
atories have  been  filed.  Rev.  Law^s,  chap. 
189,  §§  9-17;  Fay  v.  Sears,  111  Mass.  154; 
Corsiglia  v.  Burnham,  189  Mass.  347,  75 
N.  E.  253. 

To  maintain  an  effectual  attachment 
there  must  be  at  the  date  of  service  a  sub- 
sisting cause  of  action  which  the  debtor  can 
enforce  against  the  trustee  in  his  own  name, 
or  the  debtor  must  have  intrusted  to,  or  de- 
posited with  the  trustee,  specific  goods  or 
effects.  Wart  v.  Mann,  124  Mass.  586; 
Casey  v.  Davis,  100  Mass.  124;  Howland  v. 
Wilson,  9  Pick.  18.  It  is  expressly  stated 
in  the  answ^er  that  at  the  date  of  service 
the  trustee,  an  interstate  railroad  company, 
had  in  its  possession  a  large  number  of 
freight  ears  the  property  of  the  defendant, 
also  engaged  in  interstate  commerce.  The 
cars,  if  subject  to  garnishment,  were  un- 
doubtedly goods  or  chattels  within  the 
meaning  of  Rev.  Laws,  chap.  189,  §§  12, 
13,  19;  Brow^n  v.  Floersheim  Mercantile  Co. 
206  Mass.  373,  92  N.  E.  494j  Rosenbush  v. 
Bemheimer,  211  Mass.  146,  97  N.  £.  984, 
Ann.  Cas.  1913A,  1317.  See  also  Stat.  1905, 
chap.  324;  Stat.  1910,  chap.  214,  §§  23,  24; 
chap.  559,  §  3.  If  received  herfe  and  to  be 
returned  in  the  ordinary  course  of  business, 
we  should  hesitate  to  say  that  under  no  cir- 
cumstances cars  of  a  foreign  railroad  com- 
pany would  be  subject  to  attachment  under 
our  laws,  because  the  attachment  temporar- 
ily might  interfere  with  interstate  com- 
merce, or  with  the  provisions  of  U.  S.  Rev. 
Stat.  §  5268,  Comp.  Stat.  1913,  §  10058, 
securing  continuity  of  interstate  transpor- 
tation. Davis  V.  Cleveland,  C.  C.  &  St.  L. 
R.  Co.  217  U.  S.  157,  54  L.  ed.  708,  27  L.RA. 
(N.S.)  823,  30  Sup.  Ct.  Rep.  463,  18  Ann. 
Cas.  907;  Minnesota  Rate  Cases  (Simpson 
V.  Shepard)  230  U.  S.  352,  410,  57  L.  ed. 
1511,  1646,  48  L.RJ^.(N.S.)  1161,  33  Sup. 
Ct.  Rep.  729;  International  Harvester  Co. 
V.  Kentucky,  234  U.  S.  579,  588,  58  L.  ed. 
1479,  1483,  34  Sup.  Ct.  Rep.  944;  De  Roche- 
mont  V.  New  York  C.  &  H.  R.  R.  Co.  75 
N.  H.  158,  29  L.R.A.(N.S.)  529,  139  Am. 
St.  Rep.  673,  71  Atl.  868;  Southern  Flour 
&  Grain  Co.  v.  Northern  P.  R.  Co.  127  Ga. 
626,  9  L.RA.(N.S.)  863,  119  Am.  St.  Rep. 
356,  66  S.  E.  742,  9  Ann.  Cas.  437;  Com- 
pare Connery  v.  Quincy,  0.  &  K.  C.  R.  Co. 
92  Minn.  20,  64  L.R.A.  624,  104  Am.  St. 
Rep.  659,  99  N.  W.  365,  2  Ann.  Cas.  347; 
Wall  V.  Norfolk  &  W.  R.  Co.  52  W.  Va. 
485,  64  L.RJ^.  501,  04  Am.  St.  Rep.  948,  44 
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S.  E.  294;  and  SeibelB  v.  Northern  G.  H. 
Co.  80  S.  C.  133,  16  L.R.A.(N,S.)  1026,  61 
S.  E.  435.  Doubtless  the  compulsory  en- 
forcement of  a  legal  right  by  due  process  of 
law  may  result  in  a  temporary  interference 
with  the  carrier's  business,  but  this  was 
held  in  Martin  v.  West,  222  U.  S.  191,  197, 
66  L.  ed.  169,  162,  36  L.R.A.(N.S.)  592,  32 
Sup.  Ct.  Rep.  42,  not  to  offend  against  the 
commerce  clause  of  the  Constitution.  The 
trustee,  however,  received  and  retained  the 
cars  under  an  arrangement  or  agreement 
with  the  defendant  which  gave  it  the  right 
to  despatch  them  to  the  place  of  destination 
on  its  own  lines,  instead  of  transferring  the 
freight  to  its  own  cars  for  further  and  final 
transportation.  It  also  could  use  the  empty 
cars  for  the  carrying  of  freight  between 
different  points  on  its  own  road,  and  on 
the  lines  of  other  railroad  companies  di- 
rectly or  indirectly  connected  with  the  rail- 
road of  the  owner  of  the  cars,  upon  pay- 
ment of  fixed  daily  charges,  so  long  as  any 
car  remained  on  tracks  that  the  trustee 
owned  or  cQutrolIed.  The  cars  thus  became 
for  the  time  being  part  of  its  equipment, 
and  compensation  therefor  ceased  only  when 
they  passed  out  of  the  trustee's  possession 
and  control.  Foster  v.  New  York,  N.  H.  & 
H.  R.  Co.  187  Mass.  21,  72  N.  E.  331  j  Mc- 
Namara  v.  Boston  &  M.  R.  Co.  202  Mass. 
491,  89  N.  E.  131. 

If  the  trustee  is  chargeable,  it  must  re- 
tain actual  possession  so  that  the  cars  can 
be  seized  on  execution.  Brown  v.  Floers^ 
heim  Mercantile  Co.  206  Mass.  373,  376,  92 
N.  E.  494.  And  if  this  precaution  is  not 
taken  it  would  be  answerable  for  their 
value,  but  not  to  exceed  the  amount  of  the 
judgment.  Rev.  Laws,  chap.  189,  §§  57-65. 
Cornell  v.  Mahoney,  l90  Mass..  265,  266,  76 
N.  E.  664;  Thompson  v.  King,  173  Mass. 
439,  53  N.  E.  910.  The  bailment  cannot  be 
said  to  be  in  violation  of  any  rule  of  pub- 
lic policy  to  which  common  carriers  of 
freight  should  conform.  And  upon  the  fur- 
ther statement  in  the  answer,  that  the  cars 
were  in  actual  use  under  the  agreement  at 
the  time  of  service,  and  that  to  carry  on 
its  busiuesa  as  a  carrier  of  property  inde- 
pendently of  the  arrangement  would  be 
practically  impossible,  the  trustee  ought 
not  to  be  subjected  to  the  expense  of  un- 
loading and  redistribution  of  their  contents, 
or  to  the  pecuniary  loss  from  interference 
with  the  use  of  the  cars  which  would  be 
incurred  if,  having  been  emptied,  they  were 
collected  and  retained  unused  to  await  the 
result  of  the  litigation.  Van  Camp  Hard- 
ware &  Iron  Co.  V.  Plimpton,  174  Mass.  208, 
75  Am.  St.  Rep.  296,  54  N.  E.  638;  Cox  v. 
Central  Vermont  R.  Co.  187  Mass.  609,  73 
N.  E.  886.  The  trustee  not  being  charge- 
able, it  becomes  unnecessary  to  determine 
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whether  the  attachment  was  invalid  be- 
cause of  the  plaintiff's  failure  to  comply 
with  the  provisions  of  Rev.  Laws,  chap.  167, 
§  39,  relating  to  the  attachment  of  railroad 
cars  in  actual  use  making  regular  passages. 
The  order  of  dismissal  is  affirmed,  and  the 
motion  of  the  trustee  to  be  discharged  is 
granted. 
So  ordered. 


MISSISSIPPI  SUPRSM£  COURT. 

MISSISSIPPI  CENTRAL  RAILROAD 
COMPANY,  Appt., 

V. 

HATTIESBURG  TRACTION  COMPANY. 

(—  Miss.  — ,  67  So.  897.) 

Elmlnent  domain  ^  crossing  railroad 
tracks  with  street  railways. 

An  exercise  of  the  right  of  eminent  do- 
main is  not  necessary  to  enable  a  street 
railway  company,  having  municipal  author- 
ity to  lay  its  tracks  along  a  public  high- 
way, to  cross  the  tracks  of  a  railroad  com- 
pany which  are  laid  across  the  street  at 
grade. 

(March  29,  1915.) 

APPEAL  by  complainant  from  a  decree  of 
the  Chancery  Court  for  Forrest  County 
sustaining  a  motion  to  dissolve  an  injunc- 
tion restraining  defendants  from  attempt- 
ing to  install  or  Use  a  crossing  over 
complainant's  land  until  the  institution  of 
eminent  domain  proceedings  and  the  right  to 
condemn  a  crossing  has  been  determined. 
Affirmed.  j 

The  facts  are  stated  in  the  opinion. 

Code  1906,  §  1876,  provides:  "Street 
railway  companies  chartered  under  the  laws 
of  this  state  may  acquire  a  right  of  way 
across  railroads  by  condemnation  by  pro- 

Note,  ^  Right  of  railroad  company  to 
compensation  for  the  €?ro8sing  of  its 
track,  where  it  intersects  a  street  or 
highway,  "by  an  electric  road. 

As  to  necessity  of  making  compensation, 
and  measure  thereof,  upon  laying  out  street 
across  railway  property,  see  note  to  New 
York,  C.  &  St.  L.  R.  Co.  v.  Rhodes,  24  L.R.A. 
(N.S.)  1225. 

This  note  supplements  the  notes  to  Chi- 
cago, B.  &  Q.  R.  Co.  V.  West  Chicago  Street 
R.  Co.  29  L.R.A.  486,  and  South  East  &  St. 
L.  R.  Co,  V.  Evansville  &  Mt.  V.  Electric  R. 
Co.  13  L.R.A.(N.S.)  916,  in  which  the 
earlier  cases  upon  the  above  question  are 
considered 

The  general  rule  laid  down  in  the  earlier 
notes  prevails  in  Indiana,  where  it  is  held 
that  a  street  railway  is  not  an  additional 
burden  upon  a  street,  and  that  the  right  of 
such  railway  to  cross  the  tracks  of  a  steam 
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ceeding  in  accordance  with  the  provisions 
in  this  chapter." 

Messrs.  Truly,  Ratllff,  &  Truly,  for  ap- 
pellant : 

Under  the  provisions  of  the  Constitution 
and  statute,  a  street  railway  company  can- 
not, without  exercising  the  power  of  emi- 
nent domain,  tear  up  the  track  of  a  rail- 
road company  and  install  its  own  crossing. 

Illinois  C.  R.  Co.  v.  State,  94  Miss.  759, 
48  So.  561;  Central  Pass.  R.  Co.  v.  Phila- 
delphia, W.  &  B.  R.  Co.  96  Md.  428,  52  Atl. 
752;  Mobile  &  0.  R.  Co.  v.  Postal  Teleg. 
Cable  Co.  76  Miss.  731,  45  L,R^.  223,  26 
So.  370;  Chestatee  Pyrites  Co.  v.  Ca venders 
Creek  Gold  Min.  Co.  119  Ga.  354,  100  AmJ 
St.  Rep.  174,  46  S.  E.  422;  St.  Louis  &  S. 
F.  R.  Co.  V.  Southwestern  Teleph.  &  Teleg. 
Co.  58  C.  C.  A.  198,  121  Fed.  276;  Slaugh- 
ter V.  Meridian  Light  &  R.  Co.  95  Miss.  251, 
25  L.R.A.(N.S.)  1265,  48  So.  6,  1040;  Cum- 
berland Teleph.  &  Teleg.  Co.  v.  Yazoo  &  M. 
Valley  R.  Co.  90  Miss.  686,  44  So.  166; 
Atlantic  &  B.  R.  Co.  v.  Seaboard  Air-Line 
R.  Co.  116  Ga.  412,  42  S.  E.  761;  Thompson 
v.  Grand  Gulf  R.  &  Bkg.  Co.  3  How.  (Miss.) 


240,  34  Am.  Dec.  81;  Pearson  v.  Johnson, 
54  Miss.  259;  Stewart  v.  Raymond  R.  Co. 
7  Smedes  &  M.  568;  Pearson  v.  Johnson, 
54  Miss.  259;  New  Orleans,  M.  &  0.  R.  Co. 
y.  Frederic,  46  Miss.  1;  Pennsylvania  R. 
Co.  V.  Montgomery  County  Pass.  R.  Co.  167 
Pa.  62,  27  L.R.A.  766,  4«  Am.  St.  Rep.  659, 
31  Atl.  468;  Cumberland  Teleph.  &  Teleg. 
Co.  V.  Cassedy,  78  Miss.  666,  29  So.  762; 
Louisiana  &  N.  W.  R.  Co.  v.  Vicksburg,  S. 
&  P.  R.  Co.  112  La.  915,  36  So.  803;  Hop- 
son  V.  Louisville,  N.  0.  &  T.  R.  Co.  71  Miss. 
503,  15  So.  37;  Vicksburg  v.  Herman,  72 
Miss.  211,  16  So.  434;  Shreveport  Traction 
Co.  v.  Kansas  City,  S.  &  G.  R.  Co.  119  La. 
759,  44  So.  457;  Jaynes  v.  Omaha  Street  R. 
Co.  53  Neb.  631,  39  L.R.A.  751,  74  N.  W. 
67;  Birmingham  Traction  Co.  v.  Birming- 
ham R.  &  Electric  Co.  119  Ala.  129,  24  So. 
368. 
Messrs.  Stevens  &  Ck>ok,  for  appellee: 
Plaintiff  had  no  such  property  in  or  on 
Main  street  as  made  it  necessary  for  de- 
fendant to  resort  to  eminent  domain  pro- 
ceedings before  installing  the  crossing. 
Pennsylvania  Co.  v.  Lake  Erie,  B.  G.  & 


railroad  at  a  street  crossing  is  subject  to 
no  conditions  other  than  those  to  which  the 
general  public  is  subject  in  traveling  over 
such  street.  Baltimore  &  O.  S.  W.  R.  Co. 
v.  Cincinnati,  L.  &  A.  Electric  Street  R. 
Co.  52  Ind.  App.  639,  99  N.  E.  1018 ;  Michi- 
gan C.  R.  Co.  V.  Hammond,  W.  &  E.  C. 
Electric  R.  Co.  42  Ind.  App.  66,  83  N.  E. 
651.  And  the  same  result  was  reached  in 
Galv^ton,  H.  &  S.  R.  Co.  v.  Houston 
Electric  R.  Co.  57  Tex.  Civ.  App.  170,  122 
S.  W.  287. 

And  in  Evansville  &  S.  I.  Traction  Co. 
V.  Evansville  Belt  R.  Co.  44  Ind.  App.  166, 
87  N.  E.  21,  the  rule  was  recognized  that  a 
steam  railroad  which  has  been  granted  a 
right  to  occupy  a  public  street  takes  the 
right  subject  to  the  power  of  the  city  or 
town  to  authorize  the  construction  of  a 
street  car  line  by  proper  means  across  the 
tracks  of  the  railroad,  and  that  the  latter 
has  no  right  to  object  to  such  crossing. 

And  it  was  held  in  Michigan  C.  R.  Co. 
V.  Hammond,  W.  &  E.  C.  Electric  R.  Co. 
supra,  that  the  operation  of  a  street  rail- 
way being  a  proper  use  of  a  street  and  a 
form  of  passage  within  the  scope  of  a  high- 
way dedication,  a  railroad  which  had  dedi- 
cated land  for  a  street  across  its  tracks 
could  no  more  object  to  the  passage  of 
street  cars  than  to  the  passage  of  carriages, 
omnibuses,  or  any  recognized  mode  of  high- 
way travel. 

And  in  Pittsburgh,  C.  C.  &  St.  L.  R.  Co. 
v.  Muncie  &  P.  Traction  Co.  174  Ind.  167, 
91  N.  E.  600,  it  was  held  that  an  inter- 
urban  street  railway  carrying  passengers, 
baggage,  express,  and  freight  was  not  an 
additional  burden  upon  a  street  for  which 
damages  might  be  recovered,  and  that  it 
had  the  right  to  lay  its  tracks  across  those 
of  a  railroad  where  they  crossed  a  street 
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with  the  consent  of  the  trustees  of  the  town, 
without  the  consent  and  against  the  will  of 
the  railroad,  although  the  latter  owned  the 
land  in  fee. 

In  Lake  Shore  &  M.  S.  R.  Co.  v.  Chau- 
tauqua Traction  Co.  54  Misc.  275,  104  N.  Y. 
Supp.  550,  it  was  held  that  a  street  railway 
company  had  not,  under  a  franchise  from  a 
village  and  order  from  the  State  Railroad 
Commission,  the  right  to  cross  the  tracks 
of  a  steam  railroad  on  an  overhead  bridge 
built  by  the  latter  to  carry  the  travel  of  a 
street  over  its  tracks,  without  the  consent 
of  the  railroad,  and  without  having  applied 
to  the  court  for  the  right  to  cross,  or  for 
the  appointment  of  commissioners  to  fix  the 
point  of  crossing  or  compensation  to  be  paid 
under  §  12  of  the  Railroad  Law,  Laws  1890, 
p.  1087,  chap.  565,  although  diap.  754,  p« 
794,  Laws  1897,  vested  the  determination 
of  the  manner  in  which  the  crossing  should 
be  made  in  the  State  Board  of  Railroad 
Commissioners,  since  the  provisions  of  §  12 
were  held  to  remain  in  full  force  as  to  the 
determination  by  court  commissioners  of  the 
point  of  crossing  and  compensation. 

And  it  appears  in  Olean  Street  R.  Co.  v. 
Pennsylvania  R.  Co.  75  App.  Div.  412,  78 
N.  Y.  Supp.  113  (affirmed  on  opinion  below 
in  175  N.  Y.  468,  67  N.  E.  1068),  that  com- 
missioners appointed  under  §  12  of  the  Rail- 
road Law,  Laws  1890,  chap.  665,  as  amended 
by  Laws  of  1892,  chap.  676,  have  the  right 
to  fix  the  compensation  to  be  paid  by  a 
street  railway  for  crossing  the  tracks  of  a 
steam  railroad.  The  question  involved  in 
that  case  was  as  to  the  power  of  the  court 
to  authorize  a  street  railway  which  had  ap- 
plied for  the  appointment  of  commissioners 
to  determine  the  compensation  to  tempo- 
rarily lay  its  tracks  across  those  of  a  steam 
road.  J.  T.  W. 
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N.  R.  Co.  146  Fed.  446;  South  Sast  &  S%. 
L.  R.  Co.  y.  Evansville  &  Mt.  V.  Electric 
R,  Co.  13  L.R.A.(N.S.)  918,  note;  Atchison, 
T.  &  S.  F.  R.  Co.  V.  General  Electric  R.  Co. 
50  C.  C.  A.  424,  112  Fed.  689;  Chicago,  B. 
&  Q.  R.  Co.  V.  Steel,  47  Neb.  741,  66  N.  W. 
830;  Southern  R.  Co.  v.  Atlanta  R.  ^  P. 
Co.  Ill  Ga.  679,  51  L.R.A.  125,  36  S.  E.  873; 
General  Electric  R^  Co.  v.  Chicago  &  W.  I. 
K.  Co.  184  111.  588,  56  N.  E.  963;  Williams 
Valley  R.  Co.  v,  Lykens .  &  W.  V.  Street 
R.  Co.  1  Dauphin,  Co.  Rep.  226;  West  Jer- 
sey R.  Co.  V.  Camden,  G.  &  W.  R.  Co.  62 
N.  J.  Eq.  31,  29  AtL  423;  New  York,  N.  H. 
&  H.  R.  Co.  V.  Fair  Haven  &  W.  R.  Co.  70 
Conn.  610,  40  Atl.  607,  41  Atl.  169;  New 
York,  N.  H.  &  H.  R,  Co.  v.  Bridgeport  Trac- 
tion Co.  66  Conn.  410,  29  L.R.A.  367,  32 
Atl.  953;  Detroit  Citizens'  Street  R,  Co.  v. 
Detroit,  26  L.R.A.  674,  12  C.  C.  A.  366,  22 
U.  S.  App.  570,  64  Fed.  628;  36  Cyc.  419f; 
Central  Pass.  R.  Co.  ▼.  Philadelphia,  W.  & 
B.  R.  Co.  95  Md.  428,  52  Atl.  752. 

Smith,  J.,  delivered  the  opinion  of  the 
court: 

The  Mississippi  Central  Railroad  Com- 
pany owns  and  operates  a  railroad  which 
extends  through  the  city  of  Hattiesburg, 
crossing  a  number  of  the  streets  of  the  city, 
one  of  them  being  Main  street.  The  Hat- 
tiesburg Traction  Company  is  a  street  rail- 
way company,  and  has  received  from  the 
city  of  Hattiesburg  permission  to  lay  its 
tracks  in  the  city  streets.  In  extending  its 
track  along  Main  street  it  became  necessary 
to  cross  the  track  of  the  railroad  company, 
and  negotiations  were  entered  into  by  it 
with  the  railroad  company  for  that  pur- 
pose; the  traction  company  agreeing  to  in- 
stall and  maintain  the  crossing  at  its  own 
expense.  The  two  companies  failed  to  reach 
an  agreement  in  the  matter,  not  by  reason 
of  any  objection  of  the  railroad  company 
to  the  character  of  crossing  proposed  to  be 
installed  by  the  traction  company,  but 
mainly  because  that  company  would  not 
agree  to  operate  its  road  at  the  crossing  in 
accordance  with  certain  requirements  of  the 
railroad  company. 

Failing  to  ol^tain  the  consent  of  the  rail- 
road company  to  cross  its  track,  the  trac- 
tion company  proceeded  one  night  to  install 
the  crossing  without  the  knowledge  of  the 
railroad  company.  This  fact  was  discovered 
by  the  railroad  company  the  next  morning 
before  the  installation  was  complete,  and 
it  thereupon  ISled  its  bill  in  the  court  be- 
low, praying  that  the  traction  company  be 
enjoined  "from  attempting  to  install  or  use 
a  crossing  over  the  line  and  roadbed  of 
complainant  at  Main  street  crossing  in  the 
city  of  Hattiesburg,  until  eminent  domain 
proceedings  have  been  instituted,  and  the 
L.R.A.1915D, 


right  to  condenm  a  crossing  has  been  ju- 
dicially and  finally  determined." 

Upon  the  filing  of  this  bill  a  temporary 
injunction  was  issued  and  served  upon  the 
traction  company,  and  this  appeal  is  from 
a  decree  sustaining  a  motion  to  dissolve 
this  injunction,,  and  is  for  the  purpose  of 
settling  the  principles  of  the  case.  After 
the  granting  of  this  injunction,  an  agree- 
ment was  entered  into  between  the  two  com- 
panies by  which  the  traction  company  was 
permitted,  without  prejudice. to  the  rights 
of  the  railroad  company  in  so  far  as  this  liti- 
gation is  concerned,  to  complete  the  installa- 
tion of  this  crossing  and  to  use  the  same. 

The  reason  assigned  by  the  traction  com- 
pany for  attempting  to  install  this  crossing 
during  the  night  is  that  to  do  so  would  not 
then  interfere  with  the  movement  of  trains 
over  the  railroad  track;  it  not  having  com- 
menced the  installation  until  the  last  train 
due  to  cross  the  street  that  night  had 
passed.  With  the  truth  of  this  explanaition, 
however,  we  are  not  here  concerned.  The 
sole  qu^stion  presented  to  us  for  decision 
is  this:  Has  a  street  railway  company, 
operating  under  municipal  authority,  the 
right  to  construct  its  track  across  that  of 
a  steam  railroad  at  a  point  where  it  crosses 
a  street  of  the  municipality,  without  first 
instituting  condemnation  proceedings  and 
paying  the  railroad  company  the  damages 
therein  awarded  it? 

It  is  true  that  a  railroad  company's  right 
of  way,  when  owned  by  it,  is  its  private 
property,  and  cannot,  under  §  17  of  our 
Constitution,  ''be  taken  or  damaged  for 
public  use,  except  on  due  compensation  be- 
ing first  made;"  but  it  is  equally  true  that 
a  railroad  company  does  not  own  the 
streets  of  a  municipality  along  or  across 
which  its  tracks  are  laid,  neither  can  it  ac- 
quire, under  §  3322  of  the  Code,  any  ex- 
clusive right  to  the  use  of  the  streets  of 
the  municipality.  The  only  right  it  can  ac- 
quire in  the  streets  of  a  municipality  is  the 
right  to  locate  its  tracks  along  or  across 
them,  subject  to  the  right  of  the  public  to 
continue  the  free  use  thereof  for  traveling, 
and  to  the  right  of  the  municipal  authori- 
ties to  grant  similar  easements  therein.  In 
Pennsylvania  Co.  y.  Lake  Brie,  B.  O.  &  N. 
R.  Co.  ( C.  C. )  146  Fed.  446,  a  case  wherein, 
as  in  the  case  at  bar,  the  complainant  was 
a  railroad  company  and  the  defendant  a 
street  railway  company,  it  was .  said  that 
"complainant's  bill  assumes  the  possession 
by  complainant  of  a  right  in  the  street 
which  in  law  it  cannot  possess.  The  bill 
alleges  that  the  defendant  is  about  to  enter 
upon  complainant's  'right  of  way*'  In  the 
sense  in  which  this  term  is  used  in  the  bill, 
the  complainant  has  no  right  of  way  in  the 
street;  that  is,  it  has  no  tangible  property 
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therein.  True,  it  has  in  strictneBS  a  right 
of  way  across  the  street;  but  this  right  is 
of  an  intangible  nature.  It  has  no  more 
substance  than  the  right  of  way  over  a 
street  possessed  by  a  pedestrian.  So  that 
to  say  that  the  defendant  is  about  to  enter 
upon  complainant's  'right  of  way/  meaning 
the  right  of  way  it  possesses  across  the 
street,  is  to  say  that  the  defendant  is  about 
to  do  what  any  and  everybody  has  a  right 
to  do  at  all  times,  subject  only  to  the  move- 
ment of  complainant's  trains.  What  the  de- 
fendant proposes  to  do  is  to  introduce  in 
the  public  highway,  at  the  point  where  com- 
plainant's tracks  cross  it,  another  public 
use  thereof,  under  authority  of  the  munici- 
pal legislation  necessary  in  such  cases.  The 
complainant  has  no  property  in  the  street, 
and  none  on  it  except  a  few  ties  and  rails. 
The  disturbance  of  these  for  the  purpose  of 
suiting  them  to  the  new  use  to  be  made  of 
the  public  highway  is  necessary,  and  re- 
sults in  no  invasion  of  complainant's 
rights."  ' 

The  rule  here  announced  is  in  accord  with 
all  of  the  authorities  dealing  with  this  pre- 
cise question  that  have  come  under  our  ob- 
servation, most,  if  not  all,  of  which,  will  be 
found  set  forth  in  the  notes  to  36  Cyc. 
1420;  Chicago,  B.  &  Q.  R.  Co.  v.  West  Chi- 
cago Street  R.  Co.  29  L.R.A.  485,  and  South 
East  A  St.  L.  R.  Co.  v.  Evansville 
&  Mt.  V.  Electric  R.  Co.  13  L.RJ\..(N.S.) 
916. 

A  number  of  cases  have  been  cited  by 
counsel  for  appellant  to  the  point  that  a 
railroad  company's  right  of  way  is  private 
property,  and  cannot  be  taken  or  damaged 
for  public  use  except  on  due  compensation 
being  first  made,  in  none  of  which,  how- 
ever, was  the  right  of  the  street  railway  to 
cross  the  track  of  a  railroad  in  a  public 
street  involved,  except  in  the  case  of  Cen- 
tral Pass.  R.  Co.  V.  Philadelphia,  W.  &  B. 
R.  Co.  05  Md.  428,  62  Atl,  752.  In  that 
case  the  street  railway  company  undertook 
to  cross  the  track  of  the  railroad  company 
in  a  public  street,  whereupon  the  railroad 
company  filed  a  bill  in  the  proper  court, 
praying  "for  an  injunction  to  restrain  the 
street  railway  company  from"  crossing  its 
track  until  it,  the  street  railway  company, 
would  enter  into  an  agreement  to  pay  not 
only  the  cost  of  making  the  crossing,  but 
the  subsequent  cost  of  keeping  the  crossing 
in  repair,  which  repairs,  it  was  insisted, 
should  be  made  under  the  supervision  and 
according  to  the  direction  of  the  engineer 
of  the  railroad  company.  While  the  litiga- 
tion was  pending,  ''the  street  railway  com- 
pany, under  an  agreement  with  the  steam 
railroad  company,  made  the  crossing  at  its 
own  expense,  and  the  question  as  to  the 
relative  rights  and  obligations  of  the  two 
companies  .  .  .  was  reserved  for  the 
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future  determination  of  the  court."  It  was 
held  that  the  street  railway  company,  be- 
fore it  crossed  the  track  of  the  railroad 
company,  must  execute  an  agreement  for 
the  maintenance  of  the  crossing.  This  was 
the  only  question  decided  in  that  case;  and, 
if  it  is  in  point  here,  it  is  only  authority 
for  the  proposition  that,  when  a  street  rail- 
way company  desires  to  cross  the  track  of 
a  railroad  company  in  a  public  street,  it 
must  pay  the  expense  of  installing  and 
maintaining  the  crossing.  Neither  of  these 
questions,  however,  is  here  involved,  for  the 
reason  that  the  street  railway  company 
has  paid  the  expense  of  installing  the  cross- 
ing and  proposed  to  bear  the  expense  of 
maintaining  it. 

In  the  case  of  Birmingham  Traction  Co. 
V.  Birmingham  R.  &  Electric  Co.  119  Ala. 
129,  24  So.  368,  so  much  relied  upon  by 
counsel  for  appellant,  no  question  of  the 
right  of  one  railroad  company  to  cross  the 
tracks  of  another  in  a  public  street  was 
involved.  That  case  was  decided  by  the  su- 
preme court  of  Alabama  on  August  15, 
1898,  and  on  October  29,  1898,  another 
phase  of  the  matter  in  dispute  between  the 
parties  thereto  came  again  before  that  court 
for  consideration  in  the  case  of  Birming- 
ham Traction  Co.  v.  Birmingham  R.  &  Elec- 
tric Co.  119  Ala.  137,  43  L.R.A.  233,  24  So. 
502.  An  examination  of  the  reports  of  the 
two  cases  discloses  that  the  Birmingham 
Railway  &  Electric  Company  had  granted 
to  the  town  of  Woodlawn,  "for  the  use  of 
the  citizens  and  the  public  generally,  an 
easement  over  that  part  of  its  right  of  way 
which  is  within  the  corporate  limits  of  the 
town  of  Woodlawn,  and  which  is  not  abso- 
lutely essential  for  the  operation  of  its 
road,  this  amount  being  about  25  feet  for 
double  track,  and  such  room  as  is  necessary 
to  erect  poles  and  proper  waiting  stations." 

In  the  first  case  the  Birmingham  Trac- 
tion Company  attempted  not  only  to  lay 
its  track  across  that  portion  of  the  Bir- 
mingham Railway  &  Electric  Company's 
right  of  way  which  had  been  granted  to  Uie 
town  of  Woodlawn  for  a  public  street,  but 
also  across  the  25-foot  strip  actually  occu- 
pied by  the  electric  company,  and  not  in- 
cluded in  the  street.  This,  the  court  helJ, 
could  not  be  done  without  the  consent  of 
the  electric  company,  in  the  absence  of 
condemnation  proceedings.  In  the  second 
case  the  traction  company  was  seeking  to 
locate  its  track  along  that  portion  of  the 
electric  company's  right  of  way  which  had 
been  granted  to  the  town  for  a  street,  and 
this  the  court  held  it  could  do  without  pay- 
ing the  electric  company  any  compensation 
therefor,  the  court  pointing  out  (119  Ala. 
137)  that  the  former  case  involved  not  the 
use  by  the  traction  company  of  that  por- 
tion of  the  right  of  way  over  which  the  city 
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had  been  granted  an  easement,  but  of  tbe 
25- foot   strip   reserved   and   actually    occu- 
pied  by  the  electric  company. 
Affirmed  and  remanded. 


MISSOURI    SUPREME    COURT. 

(Plvlsion  No.    1.) 

MINNIE  A.  BOUTELL,  Respt., 

y, 

EDWARD  F.  SHELLABERGER,  Appt. 

(—  Mo.  — ,  174  S.  W.  384.) 

Husband  and  wUe  ~  liability  for  wife*8 
torts. 

A  man  is  not,  under  statutes  giving  his 
wife  the  right  to  manage  her  separate  prop- 
erty, liable  for  torts  committed  in  the  man- 
agement of  her  statutory  separate  estate, 
such  as  injuries  to  a  tenant  by  the  operation 
of  an  elevator  in  her  apartment  house, 
where  he  was  not  present,  and  did  not  direct 
or  otherwise  participate  in  the  management, 
although  his  express  statutory  exemption 
extends  only  to  liability  for  debts  and  lia- 
bilities contracted  by  the  wife  before  mar- 
riage. 

(March  2,  1915.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Jackson  County 
in  plaintiff's  favor  in  an  action  brought 
to  recover  damages  for  expenses  incurred 
and  loss  of  services  of  her  minor  son  on 
account  of  injuries  sustained  by  the  alleged 
negligent  operation  of  an  elevator.  Re- 
versed. 

The  facts  are  stated  in  the  Commis- 
sioner's opinion. 

Messrs.  Marley  A  Marley,  for  appellant: 

The  husband  is  not  liable  for  the  torts 
committed  by  his  wife  in  the  management 
of  her  separate  estate. 

Staley  v.  Ivory,  65  Mo.  74;  Gillies  v. 
Lent,  2  Abb.  Pr.  N.  S.  455;  Quilty  v.  Battle, 
135  N.  Y.  209,  17  L.R.A.  621,  32  N.  E.  47, 
1  Am.  Neg.  Cas.  177;  Peak  v.  Lemon,  1 
Lans.  297;  Fiske  v.  Bailey,  51  N.  Y.  150; 
Baum  V.  Mullen,  47  N.  Y.  577;  Rowe  v. 
Smith,  45  N.  Y.  230;  Lansing  v.  Holdridge, 
68  How.  Pr.  440;  Eagle  v.  Swayze,  2  Daly, 
140;  Mangam  v.  Peck,  111  N.  Y.  401,  IB 
N.  E.  617;  Choen  v.  Porter,  66  Ind.  196; 
D.  Wolff  &  Co.  v.  Lozier,  68  N.  J.  L.  103, 
62  Atl.  303;   Brownson  v.  Gifford,  8  How. 

Note.  —  On  the  question  of  the  effect  of 
married  women's  acts  upon  husband's  lia- 
bility for  wife's  torts,  see  notes  to  Kellar  v. 
James,  14  L.R.A.  (N.S.)  1003;  Jackson  v. 
Williams,  25  L.R.A.(N.S.)  840;  and  Hage- 
man  v.  Vanderdoes,  L.R.A. 1915A,  491. 
BouTELL  V.  Shellabesger  seems  to  be  the 
only  case  on  the  point  arising  since  the  last 
note. 
L.R.A.1915D. 


Pr.  395;  Graham  v.  Tucker,  56  Fla.  307, 
19  L.R.A.(N.S.)  531,  131  Am.  St.  Rep.  124, 
47  So.  563;  Mayhew  v.  Burns,  103  Ind.  328, 
2  N.  E.  793;  Russell  v.  Phelps,  73  Vt.  393, 
50  Atl.  1101;  Harrington  v.  Jagmetty,  83 
N.  J.  L.  548,  83  Atl.  880;  Gustine  v.  Wea- 
tenberger,  224  Pa.  455,  73  Atl.  913;  Schuler 
V.  Henry,  42  Colo.  367,  14  L.R.A.(N.S.) 
1009,  94  Pac.  360;  Shane  v.  Lyons,  172 
Mass.  199,  70  Am.  St.  Rep.  261,  51  N.  E. 
976;  Walker  v.  Swayze,  3  Abb.  Pr.  136; 
Hinds  V.  Jones,  48  Me.  349;  Martin  v.  Rob- 
son,  65  111.  137,  16  Am.  Rep.  578;  Greenleaf 
V.  Beebe,  80  111.  620;  Madden  v.  Gilmer,  40 
Ala.  637;  Mhoon  v.  Colment,  51  Miss.  60; 
Bacon  v.  Bevan,  44  Miss.  293;  Harvey  v. 
Johnson,  133  N.  C.  352,  45  S.  E.  644;  Pom. 
Code  Rem.  222;  Bliss,  Code  PI.  §  86. 

Messrs.  Brewster,  Kelly,  Brewster,  & 
Buehholz  and  Hogsett  &  Boyle,  for  re- 
spondent: 

A  person  injured  by  the  tort  of  the  wife 
in  the  management  of  property  owned  by 
her  has  a  cause  of  action  against  both  the 
husband  and  the  wife  for  such  tort. 

Flesh  V.  Lindsay,  115  Mo.  1,  37  Am.  St. 
Rep.  374,  21  S.  W.  907;  Nichols  v.  Nichols, 
147  Mo.  408,  48  S.  W.  947;  Taylor  v.  Pul- 
len,  152  "Mo.  434,  53  S.  W.  1086;  Bruce  v. 
Bombeck,  79  Mo.  App.  238;  Merrill  v.  St. 
Louis,  83  Mo.  244,  63  Am.  Rep.  676,  s.  c. 
12  Mo.  App.  466. 

The  plaintiff  having  a  cause  of  action 
against  both  Rosa  R.  Shellaberger  and  Ed- 
ward F.  Shellaberger,  and  being  entitled 
by  law  to  one  satisfaction  therefor,  had 
the  right  to  bring  suit  thereon  jointly 
against  both  or  against  either,  as  plaintiff 
might  think  proper. 

Badgley  v.  St.  Louis,  149  Mo.  122,  60  S. 
W.  817;  Noble  v.  Kansas  City,  96  Mo.  App. 
171,  68  S.  W,  969;  Hutchinson  v.  Richmond 
Safety  Gate  Co.  247  Mo.  110,  152  S.  W.  52; 
Winn  V.  Kansas  City  Belt  R.  Co.  245  Mo. 
412,  151  S.  W.  98. 

Blair,  C,  filed  the  following  opinion: 

Respondent  lived  with  her  minor  son  in 
an  apartment  house  in  Kansas  City,  and 
the  son  was  injured  by  the  alleged  negli- 
gence of  the  operator  of  an  elevator  main- 
tained in  the  building  by  the  owner  for  the 
use  of  the  occupants.  Appellant's  wife 
owned  the  building.  Under  our  statute  it 
was  her  statutory  separate  property,  hav- 
ing been  acquired  in  1899,  and  was  leased 
and  managed  by  her,  through  her  agent,  in- 
dependently of  her  husband. 

This  action  for  damages  was  begun 
against  appellant  and  his  wife.  No  service 
having  been  had  upon  the  wife,  the  case 
proceeded  to  judgment  against  the  husband 
alone,  and  he  appealed. 

This  record  presents  the  question  whether 
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a  husband  is  liable  for  the  torts  of  his  wife 
committed  by  her  in  the  management  of 
her  separate  real  property;  the  husband 
neither  being  present,  directingi  or  other- 
wise participating  therein.  This  question 
has  been  passed  upon  in  many  jurisdictions. 
In  practically  all  of  them  it  is  held  that,  in 
circumstances  like  those  in  this  case,  the 
husband  is  not  liable.  The  question  has 
never  been  squarely  decided  by  this  court. 

The  decisions  in  other  jurisdictions  fall 
into  several  classes:  First.  Those  under 
statutes  expressly  exempting  the  husband 
from  liability.  These  are  not  in  point  here, 
because  founded  upon  such  statutes.  Sec- 
ond. Those  which  hold  that  the  effect  of 
statutes  substantially  like  ours,  afltecting 
married  women,  has  been  to  sweep  away  all 
liability  of  the  husband  for  the  wife's  torts. 
Third.  Those  holding  that  the  husband's 
liability  for  the  wife's  torts  remains  un- 
affected by  married  women's  statutes,  and 
now  includes  liability  in  circumstances  like 
those  in  the  instant  case.  These  are  few. 
Fourth.  Those  holding  that  the  married 
women's  statutes  do  not  affect  the  hus- 
band's liability  for  the  torts  aimplicitert 
the  purely  personal  torts,  of  the  wife,  and 
that  this  remains  as  at  common  law;  but 
that  the  husband  is  not  liable  for  the  wife's 
torts  when  committed  in  the  management 
of  her  separate  property  and  out  of  the 
husband's  presence,  not  under  his  direction, 
and  without  his  participation. 

The  courts  of  this  state  consistently  hold 
that,  despite  our  statutes  affecting  the 
status  of  married  women,  the  husband  is 
still  liable  for  the  wife's  purely  personal 
torts,  as  at  common  law.  Instances  are: 
Nichols  V.  Nichols,  147  Mo.  407  et  seq.,  48  S. 
W.  947,  in  which  case  the  husband  and  wife 
were  sued  by  their  daughter-in-law  for 
their  act  in  alienating  from  her  the  affec- 
tions of  her  husband,  their  son;  Taylor  v. 
Pullen,  162  Mo.  434,  53  S.  W.  1086,  in  which 
case  the  basis  of  the  action  was  slander 
uttered  by  the  wife,  "without  the  presence, 
knowledge,  or  consent"  of  the  husband; 
Bruce  v.  Bombeck,  79  Mo.  App.  231,  in 
^hich  case  the  facts  were  that  the  wife 
(so  the  jury  found)  was  racing  a  horse  in 
a  city  street  and  negligently  struck  and  in- 
jured plaintiff. 

The  case  of  Wirt  v.  Dinan,  44  Mo.  App. 
583,  was  one  in  which  the  wife  was 
charged  with  stealing  cattle  and  selling 
them  to  plaintiff,  falsely  representing  them 
as  her  own,  and  that  she  was  unmarried. 
The  suit  was  to  recover  the  amount  paid 
the  woman  for  the  cattle.  The  husband 
was  held  liable.  The  case  arose  prior  to 
the  enactment  of  the  statute  capacitating 
the  wife  to  be  sued  as  feme  sole,  though 
she  might  sue  to  protect  her  separate  per- 
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sonalty.  Acts  of  1883,  p.  113.  Ellison  and 
Gill,  JJ.,  concurred  in  the  result  only.  The 
opinion  is  to  the  effect  that  the  wife's  con- 
tract was  void,  and  that  it  was  as  if  it  had 
never  been;  that  to  sustain  the  action  did 
not  give  any  effect  to  the  contract,  and  con- 
sequently it  was,  in  effect,  a  simple  action 
for  the  wife's  fraudulent  representations, 
and  fell  within  the  general  common-law 
rule  defining  the  husband's  liability  for  the 
wife's  torts.  Whether  we  approve  or  dis- 
approve the  reasoning  employed  and  the  re- 
sult reached,  it  is  clear  the  decision  adds 
nothing  to  those  already  mentioned,  but 
falls  within  the  same  class. 

Since  these  decisions,  and  their  like,  deal 
only  with  the  simple  personal  torts  of  the 
wife,  they  are  not  authority  beyond  that 
field.  For  such  torts  the  husband  was  lia- 
ble at  common  law,  and  the  husband's  lia- 
bility for  such  torts  these  cases  hold  is 
unaffected  by  the  statutes  changing  the 
status  of  married  women. 

In  this  case  the  apartment  house  was 
Mrs.  Shellaberger's  statutory  separate  es- 
tate. By  the  express  terms  of  the  statute 
(§  8309,  Rev.  Stat.  1909),  it  was  -'under 
her  sole  control"  and  in  no  way  liable  for 
her  husband's  debts.  With  respect  to  her 
right  to  manage  the  property,  and  to  con- 
tract and  be  contracted  with,  to  sue  and  be 
sued,  and  enforce  and  hav«  enforced  agaiBSt 
her  property  any  judgments  rendered  for  or 
against  her,  the  statute  (§  8304,  Rev.  Stat. 
1909)  explicitly  provides  she  shall  be 
deemed  a  feme  sole. 

Under  the  common  law,  had  there  been 
no  statutes  affecting  the  situation,  the  hus- 
band would  have  been  entitled  to  the  use  of 
the  apartment  house,  and  the  wife  could 
have  made  no  contract  concerning  it,  nor 
could  she  have  had  an  agent  in  connection 
with  it.  The  statute,  however,  declaring 
that  the  wife's  property,  real  and  personal, 
shall  be  her  separate  property,  and  it  shall 
"be  under  her  sole  control,"  and  declaring 
that  she  ''shall  be  deemed  feme  sole,  so  far 
as  to  enable  her  to  carry  on  and  transact 
business  on  her  own  account,  to  contract 
and  be  contracted  with,  to  sue  and  be  sued," 
etc.,  both  excludes  the  husband  as  a  factor 
so  far  as  the  wife's  property,  business,  and 
contracts  are  concerned,  and  provides  reme- 
dies against  her  in  behalf  of  those  who  have 
rights  to  enforce.  To  hold  that  such  a 
sweeping  change  in  the  wife's  status  intro- 
ducing relations  and  activities  on  the  part 
of  the  wife  unknown  to  the  common  law, 
opening  a  field  for  torts  by  the  wife  which 
her  former  status  made  impossible,  left 
the  husband  liable  for  torts  committed  by 
her  in  connection  with  the  management  of 
her  separate  property,  would  be  not  merely 
to  adhere  blindly  to  an  ancient  rule,  but 
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to  attempt  to  bring  within  it  things  which 
could  not  have  been  within  its  purview,  as 
formerly  understood. 

The  statutes  wholly  emancipate  the  wife, 
at  least  so  far  as  her  separate  property  is 
concerned,  and  open  new  fields  of  endeavor 
closed  to  the  wife  by  the  common  law. 
Since  the  husband  is  left  no  legal  right  to 
intermeddle  with  the  business  affairs  and 
property  of  the  wife,  it  is  not  logical  to 
admit  him  to  her  new  sphere  solely  that 
he  may  pay  damages  for  torts  the  wife 
commits  Uierein,  excluding  him  for  all  other 
purposes. 

The  great  weight  of  authority  supports 
the  conclusion  that  the  husband  is  not  lia- 
ble in  this  case.  Quilty  v.  Battie,  135  N.  Y. 
201,  17  L.Rj^..  521,  32  N.  E.  47,  1  Am.  Neg. 
Cas.  177;  Rowe  v.  Smith,  45  N.  Y.  230; 
Henley  v.  Wilson,  137  Cal.  loc.  cit.  274,  58 
L.RA.  941,  92  Am.  St.  Rep.  160,  70  Pac. 
21,  citing  Pom.  Rem.  &  Rem.  Rights,  §§ 
320,  321;  D,  Wolff  &  Co.  v.  Lozier,  68  N. 
J.  L.  loc.  cit.  107,  62  Atl.  303;  Harrington 
V.  Jagmetty,  83  N.  J.  L.  648,  83  Atl.  880; 
Cooley,  Torts,  3d  ed.  §  136,  p.  197;  Vanne- 
man  v.  Powers,  56  N.  Y.  loc.  cit.  43. 

It  is  urged,  however,  that  in  Flesh  v. 
Lindsay,  115  Mo.  1,  37  Am.  St.  Rep.  374, 
21  S.  W.  907,  this  court  passed  upon  the 
question  here  involved  and  committed  it- 
self to  the  position  opposed  to  that  taken 
in  the  cases  just  cited.  An  examination  of 
the  authorities  in  other  jurisdictions  dis- 
closes that  such  is  the  general  reputation 
of  the  case  of  Flesh  v.  Lindsay.  Such,  how- 
ever, is  not  its  character.  In  that  case  the 
principal  question  discussed  was  whether 
the  wife  could  be  held  for  loss  caused  by 
the  falling,  in  1887,  of  a  party  wall  weak- 
ened by  the  negligence  of  workmen  making 
repairs  on  a  building  erected  on  a  lot  in- 
herited by  the  defendant  wife  in  1877.  The 
workmen  were  employed  by  the  husband, 
with  the  knowledge  and  consent  of  the  wife. 
That  case  is  not  in  point,  as  appears  from 
the  facts:  (1)  That  the  property  there  in- 
volved was  not  the  separate  property  of 
Mrs.  Lindsay,  as  the  court  expressly  states 
in  the  opinion,  and  as  the  facts  stated 
clearly  show;  (2)  that  the  statutes  making 
the  wife's  realty  her  separate  property, 
and  declaring  it  should  be  under  her  sole 
control,  and  declaring  she  should  be  deemed 
a  feme  sole  with  respect  to  her  right  to 
transact  business,  contract  and  be  con- 
tracted with,  sue  and  be  sued,  were  not 
enacted  until  1889,  two  years  after  the  tort 
was  committed  in  1887,  and  were  prospec- 
tive in  effect;  (3)  and  that  the  real  ques- 
tion discussed  was  not  the  husband's  lia- 
bility, but  that  of  the  wife.  Flesh  v.  Lind- 
say is  not  in  point. 

Nor  is  the  act  of  1881  (Laws  1881,  p. 
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161)  exposed  to  the  conclusion  that  the 
husband  is  not  liable  in  this  case.  That 
act  is  to  the  effect  that  "the  husband's 
property,  except  such  as  nmy  be  acquired 
from  the  wife,  shall  be  exempt  from  all 
debts  and  liabilities  contracted  or  incurred 
by  his  wife  before  their  marriage." 

In  Nichols  v.  Nichols,  147  Mo.  407  et 
seq.,  48  S,  W.  947,  it  was  said  that  "upon 
the  familiar  principle  of  expressio  unius, 
eaclusio  alterius,*'  the  act  was  ''a  positive 
expression  of  the  legislative  intent  as  to 
the  extent  to  which"  the  married  women's 
statutes  should  exempt  the  husband  from 
liability  for  the  wife's  torts.  That  case, 
however,  involved  the  question  as  to  the 
husband's  liability  for  the  wife's  torts  sim- 
pliciter.  It  cannot  be  supposed  that  the  act 
was  intended  to  extend  the  field  of  the 
husband's  liability.  When  it  was  pa£sed 
(in  1881)  the  wife  could  have  no  statutory 
separate  estate  in  realty.  Such  separate 
estate  as  she  might  have  called  for  a  trus- 
tee and  was  equitable.  Besides  the  act  of 
1881  can  hardly  be  held  to  modify  the  effect 
of  the  acts  of  1889,  relating  to  married 
women.  The  re-enactment  of  the  act  of 
1881  in  the  revised  bill  of  1889  merely  con- 
tinued it  as  before,  and  added  nothing  to 
its  force  or  effect.  The  construction  given 
the  act  of  1881  in  Nichols  v.  Nichols,  supra, 
is  fully  preserved  by  applying  it  now  to 
the  legal  status  in  the  light  of  which  it  was 
first  enacted.  This  was  all  that  was  done  ' 
in  the  Nichols  C!ase. 

We  conclude  that,  under  the  facts  of  this 
case,  appellant  is  not  liable.  The  judgment 
is  reversed. 

All  concur;  Woodson,  J.,  in  separate 
opinion. 

Woodson,  J.,  concurring: 

I  fully  concur  in  the  opinion  of  my 
learned  associate  filed  in  this  case,  not  only 
for  the  reasons  therein  stated,  but  for  the 
further  reason  I  never  have  nor  never  will 
subscribe  to  the  doctrine  that  the  hus- 
band is  responsible  for  aiiy  of  the  torts  of 
his  wife,  those  committed  after  the  enact- 
ment of  the  married  woman's  act  of  1889. 

There  was  a  show  of  reason  and  justice 
for  that  rule  prior  to  the  emancipation  of 
the  wife  and  property  from  the  grasp  of  the 
husband.  Then  he  took  possession  of  her 
person  and  property  by  nature  of  the  mar- 
riage; they  becoming  one,  and  he  that  one, 
and  as  an  incident  thereto  he  swallowed 
up  her  property  also.  Having  thus  ab- 
sorbed the  personnel  of  his  wife  and  her 
property,  it  was  considered  but  just  that 
he  should  assume  all  of  the  responsibilities 
for  which  she  otherwise  would  have  been 
liable.  Otherwise  no  redress  whatever  could 
54 
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have  been  had  for  the  torts  committed  by 
her. 

But  now,  under  the  liberal  legislative 
enactments  and  judicial  rulings,  completely 
emancipating  the  wife  from  her  husband  in 
all  property  and  business  relations,  it  seems 
to  me  that  there  is  no  longer  a  vestige  of 
law,  reason,  or  justice  left  upon  which  to 
base  a  claim  for  damages  against  the  hus- 
band for  the  separate  torts  of  the  wife. 
Such  rulings  are,  in  my  opinion,  wrong  in 
morals  and  a  travesty  upon  justice. 


NORTH  CAROLINA  SUPREME 
COURT. 

W.   C.   STARLIKG,   Admr.,   etc.,   of   Alma 
Starling,  Deceased,  Appt., 

V. 

SELMA   COTTON   MILLS. 

(168  N.  C.  229,  84  S.  E.  388.) 

Negligence    ^    dangerous    premises    ^ 
injury  to  child. 

1.  A  mill  owner  is  negligent  in  permitting 
a  fence  inclosing  a  reservoir  with  perpen- 
dicular sides,  and  filled  with  7  or  8  feet  of ! 
water,  to  the  top  of  which  a  sloping  embank- 
ment leads  on  the  outside,  to  become  dilapi- 
dated, when  the  reservoir  adjoins  the  play- 
ground of  the  children  of  the  mill  operatives, 
so  as  to  be  liable  for  the  death  of  a  five- 
year-old  boy  who,  while  at  play,  crawls 
through  the  fence  for  a  drink  and  is 
drowned.- 

Judgment  —  nonsuit  — •  res  Judicata. 

2.  A  voluntary  nonsuit  is  not  res  judicata, 

(March  3,  1915.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Superior  Court  for  Chatham  Coun- 
ty granting  a  nonsuit  in  an  action  brought 
to  recover  damages  for  the  death  of  his  in- 
testate which  was  alleged  to  have  been 
caused  by  defendant's  negligence.   Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  A.  Jones  &  Son  and  Douglass 
A  Douglass  for  appellant. 

Messrs.  L.  H.  Allred,  F.  U,  Brooks,  and 
Manning  &  Kitcliin,  for  appellee : 

Defendant  had  exercised  reasonable  care 


and  foresight  in  providing  the  fence  as  a 
protection,  which  was  sufficient  to  measure 
up  to  the  duty  that  it  ow^d. 

Briscoe  v.  Henderson  Lighting  &  P.  Co. 
148  N.  C.  398,  19  L.R.A.(N.S.)  1116,  62  S. 
E.  600;  Ferrell  v.  Dixie  Cotton  Mills,  157 
N.  C.  528,  37  L.RJ^.(N.S.)  64,  73  S.  E.  142, 
3  N,  C.  C.  A.  306;  Greer  v.  Damascus  Lum- 
ber Co.  161  N.  C.  144,  76  S.  E.  725 ;  Benton 
V.  North  Carolina  Public-Service  Corp.  165 
N.  C.  354,  81  S.  E.  448;  3  Shearm.  &  Redf. 
Neg.  6th  ed,  §  705,  p.  1846;  Richards  v. 
Connell,  45  Neb.  467,  63  N.  W.  915. 

Clark,  Ch.  J.,  delivered  the  opinion  of  the 
court : 

This  is  an  appeal  from  a  judgment  of 
nonsuit.  The  plaintiffs  intestate,  a  bright 
little  boy  five  years  of  age,  was  drowned 
in  a  reservoir  on  defendant's  premises  Sat- 
urday afternoon,  February  20,  1909.  The 
reservoir  was  about  50  feet  around,  with  a 
brick  wall  around  it.  It  was  2  or  3  inches 
from  the  top  of  the  brick  wall  to  the  water 
on  the  inside.  Rev.  Mr.  Morris  testified 
that  there  had  been  a  fence  around  the 
reservoir,  and  that  there  was  still  "... 
a  piece  of  one  there  at  the  time  of  the 
drowning  of  the  little  boy.  Alma  Starling." 
He  testified  that  the  fence  was  put  up  with 
post -oak  posts  skinned  and  the  bark  taken 
off,  and  slatted  up  between  the  posts,  which 
were  8  feet  apart,  with  slats  fastened  with 
small  nails.  Tliese  slats  were  3  inches 
apart  at  the  bottom,  and  wider  apart  going 
up,  till  they  were  8  inches  apart  at  the  top. 
The  fence  was  3i  or  4  feet  high.  This 
reservoir  was  close  to  the  mill  and  near  the 
tenement  houses  of  the  operatives,  and  their 
small  children  played  around  it  almost 
every  day,  rolling  their  hoops  up  and  down 
the  platform  on  the  side  of  the  reservoir. 
The  father  of  Alma  Starling,  who  was  a 
mill  operative,  lived  210  feet  from  the 
reservoir.  The  witness  testified  further: 
"The  fence  around  the  reservoir  was  de- 
cayed and  rotted  and  falling  down.  Some 
of  it  had  fallen  off.  There  were  several 
places  around  the  reservoir  where  the  slats 
had  fallen  off,  mostly  on  the  side  of  the 
street  where  they  had  hauled  coal.  The 
slats  had  fallen  off  at  the  bottom.     There 


Note.  ^  The  doctrine  of  attractive  nuis- 
ance is  the  subject  of  an  extended  note  ap- 
pended to  Cahill  v.  Stone,  19  L.R.A.(N.S.) 
1094.  The  specific  question  as  to  the  ap- 
plicability of  the  doctrine  to  ponds,  reser- 
voirs, waterways,  etc.,  is  discussed  at  page 
1143  of  that  note,  and  in  the  later  note  to 
Thompson  v.  Illinois  C.  R.  Co.  47  L.R.A. 
(N.S.)  1101.  And  see  also  later  cases  in 
this  series,  Riggle  v.  Lens,  L.R.A.  1915A, 
150;  Romana  v.  Boston  Kiev.  R.  Co.  L,R.A. 
1915A,  510;  and  Coeur  d'Alene  Lumber  Co.  | 
L.R.A.1915D. 


V.  Thompson,  L.R.A.  1915A,  731.  For  the 
application  of  the  doctrine  to  walls,  fences, 
etc.,  see  note  to  Coon  v.  Kentucky  &  I.  Ter- 
minal R.  Co.  ante,  160. 

Various  other  concrete  aspects  of  that 
doctrine  are  treated  in  notes  which  may  be 
found  by  consulting  the  Index  to  L.R.A. 
Notes,  "Negligence,"  §§  23,  23a. 

Generally  as  to  duty  of  property  owner  to 
trespassing  children,  see  note  to  Walsh  v. 
Pittsburg  R.  Co.  32  L.R.A.(N.S.)  559. 
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was  one  hole  m  the'  fence .  I  could  crawl 
through.  That  hole  was  something  like  10 
feet  from  the  place  where  the  body  was 
found.  There  were  three  places  where  the 
fence  had  rotted  down.  I  had  talked  with 
Mr.  Bose,  the  superintendent,  about  the 
condition  of  the  fence,  and  heard  him  speak 
about  it.  It  had  been  in  that  condition 
for  some  time.  Pretty  soon  after  this 
drowning  I  got  orders  to  put  the  fence  up. 
The  reservoir  was  about  15  feet  from  the 
mill.  There  was  a  passageway  between 
the  reservoir  and  the  mill.  There  is  a  slop- 
ing earth  bank  on  the  outside  that  leads  up 
to  the  top  of  the  wall  on  which  the  fence 
was  built." 

The  water  on  the  inside,  he  said,  came 
within  2  or  3  inches  of  the  top  of  this  wall. 
The  posts  were  8  feet  apart,  and  the  wall 
was  16  or  18  inches  broad  at  the  top.  The 
slope  of  the  wall  on  the  outside  was  grad- 
ual. 

There  is  also  evidence  that  small  children 
were  playing  about  the  reservoir  and  all 
around  it  eVery  day.  The  reservior  was  25 
or  30  steps  from  the  front  end  of  the  mill. 
Snaall  children  of  varying  ages  played  around 
the  reservoir^  wh^re  there  was  a  grassy 
place  and  trees  for  the  children  to  play. 

One  of  the  little  companions  of  the  de- 
ceased boy  testified  that  Alma  went  through 
the  hole  in  the  fence  to  get  some  water  to 
drink  in  the  tin  cup,  and  fell  in  and  was 
drowned;  that  he  easily  went  through  the 
hole  near  the  bottom  of  the  fence,  which 
was  12  to  18  inches  wide. 

There  were  several  witnesses  who  testi- 
fied to  the  same  efi'ect,  that  the  reservoir, 
which  was  7  or  8  feet  deep,  was  surrounded 
by  a  fence  which  had  been  suffered  to  be- 
come dilapidated,  with  many  holes  through 
it,  and  that  children  five  or  six  years  old 
and  under  were  in  the  habit  of  playing 
around  the  reservoir,  and  that  the  manage- 
ment of  the  mill  knew  of  it. 

It  does  not  admit  of  debate  that  the  fact 
that  such  a  dangerous  place  was  unguarded 
by  a  secure  fence  where  children  of  that  age 
were  allowed  to  play  was  culpable  negli- 
gence on  the  part  of  the  officers  of  the  de- 
fendant. The  very  fact  that  a  fence  had 
been  put  up,  of  itself,  shows  that  thesfs 
authorities  were  aware  of  the  danger.  To 
permit  it  to  become  dilapidated  was  negli- 
gence. It  may  be  that,  if  the  defendant 
had  put  on  evidence,  a,  different  state  of 
facts  could  have  been  shown  or  matters 
in  excuse.  But,  upon  the  evidence  before 
us,  it  was  clearly  error  to  grant  a  nonsuit. 

This  case  has  no  resemblance  to  Briscoe 
T.  Henderson  Lighting  &  P.  Ck>.  148  N.  C. 
306,  19  L.R.A.(N.S.)  1116,  62  S.  E.  600. 
That  decision  was  put  upon  the  ground  that 
the  child  was  a  trespasser  and  of  an  age 
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to  be  guilty  of  contributory  negligenice. 
But  even  in  that  case  it  was  said  that, 
when  children  are  trespiassers,  liability  will 
be  enforced  in'  many  cases  where  there 
would  be  no  liability  if  the  injury  had 
been  sustained  by  persons  of  maturer  age. 
The  humane  judge  who  wrote  that  opinion 
says  on  page  411  of  148  N.  C:  An  *'in- 
fant  who  enters  upon  premises,  having  no 
legal  right  to  do  so,  either  by  permission, 
invitation,  or  license,  or  relation  to  the 
premises  or  its  owner,  is  as  essentially  a 
trespasser  as  an  adult;  but  if,  to  gratify  a 
childish  curiosity,  or  in  obedience  to  a  child- 
ish propensity  excited  by  the  character  of 
the  structure  or  other  conditions,  he  goes 
thereon  and  is  injured  by  the  failure  of 
the  owner  to  properly  guard  or  cover  the 
dangerous  conditions  which  he  has  created, 
he  is  liable  for  such  injuries,  provided  the 
facts  are  such  as  to  impose  the  duty  of 
anticipation  or  prevision;  that  is,  whether, 
under  all  of  the  circumstances-,  he  should 
have  contemplated  that  children  would  be 
attracted  or  allured  to  go  upon  his  premises 
and  sustain  injury." 

But  in  this  case  these  children  were  not 
trespassers.  They  were  five  or  six  years 
old,  and  were  at  their  usual  playground, 
where  they  went  every  day,  which  fact  was 
necessarily  known  to  the  management  of 
the  mill.  This  playground  was  in  the  im- 
mediate proximity  to  the  reservoir  and  to 
the  mill,  and  the  officials  knew  the  danger 
of  the  children  falling  in  there  either 
in  their  play  or  in  attempting  to  get 
water  to  drink,  as  this  little  boy  did.  The 
outside  bank  was  sloping,  and  the  chil- 
dren could  climb  up  easily  and  would  be 
tempted  to  do  so  naturally.  On  the  in- 
side the  water  came  up  within  2  or  3 
inches  of  the  top,  and  the  wall  on  the  in- 
side was  perpendicular,  with  the  water  7 
or  8  feet  deep.  A  more  dangerous  situa- 
tion could  not  have  been  devised.  The 
management  of  the  mill  were  aware  of  the 
danger,  as  is  shown  by  their  putting  a  fence 
around  it.  Indeed,  the  danger  was  self- 
evident.  The  children  were  those  of  the 
operatives  of  the  mill,  and  were,  so  to 
speak,  on  their  own  grounds.  They  were 
not  trespassers  certainly.  There  is  much 
evidence  that  the  fence  was  dilapidated,  and 
direct  testimony  that  the  little  boy  went 
through  a  hole  in  the  fence  near  the  ground. 
There  was  evidence  that  his  playmate  told 
him  that  it  was  dangerous,  but  the  child 
was  too  young  to  be  guilty  of  contributory 
negligence. 

The  fact  that  a  nonsuit  had  been  former- 
ly taken  is  not  res  jucUcata.  Hood  v.  West- 
em  U.  Teleg.  Co.  135  N.  C.  627,  47  S.  E. 
607,  and  cases  there  cited;  Helms  v.  West- 
ern U.  Teleg.  Co.  143  N.  C.  394,  8  LJi.A. 
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(N^.)  249,  118  Am.  St.  Rep.  811,  55  S.  E. 
831,  10  Ann.  Cas.  643;  Tussey  v.  Owen,  147 
N.  C.  338,  61  S.  E.  180;  Eureka  Lumber  Co. 
▼.  Harrison,  148  N.  C.  333,  62  S.  E.  413. 
Nor  can  we  sustain  the  motion  that  a  cause 
of  action  is  not  stated. 
The  judgment  of  nonsuit  is  reversed. 


VERMONT   SUPREME   COURT. 

ANABEL   MILLER 

V. 

JAMES  C.  MILLER. 
(—  Vt.  — ,  92  Atl.  9.) 

Divorce  —  domicil  —  wife  leaving  state. 

That  a  wife  compelled  to  leave  her  hus- 


band's domicil  goes  to  aiiother.  state  with 
the  intention  not  to  return  unless  he  sends 
for  her  does  not  destroy  her  residence  in 
the  state,  so  as  to  deprive  its  courts  of 
jurisdiction  over  a  proceeding  for  divorce 
begun  by  her  under  a  statute  requiring  a 
year's  residence  in  the  state  to  entitle  one  to 
maintain  such  action. 

(October  14,  1914.) 

EXCEPTIONS  by  libellee  to  rulings  of  the 
County  Court  for  Orange  County  made 
during  the  trial  of  an  action  for  divorce, 
wliich  resulted  in  a  verdict  for  libellant. 
Overruled. 

Thp  facts  are  stated  in  the  opinion. 
Mr.  Bavid  S.  Conant,  for  libellee : 
The  residence  of  the  libellant  must  be  the 
same  as  her  domicil. 


JVote.  —  Cfiaract4*r  of  residence  esseti' 
tial  to  give  jurisdiction  in  divorce 
proceedings. 

The  earlier  cases  on  this  question  will 
be  found  in  notes  to  Bechtel  v.  Bechtel,  12 
L.R.A.(N.S.)  1100,  and  Winans  v.  Winans, 
28  L.R.A.(N.S.)  992.  The  scope  of  the  note 
is  sufficiently  indicated  in  the  earlier  notes. 

Severally,  as  to  right  of  wife  to  acquire 
a  separate  domicil  for  the  purposes  of  a 
divorce  suit  by  her,  see  note  to  Carty  v. 
Carty,  38  L.RJl.(N.S.)  297. 

And  as  to  local  domicil  or  residence  as  a 
condition  of  jurisdiction  of  action  for  annul- 
ment of  marriage,  see  note  to  Montague  v. 
Montague.  30  L.R.A.(N.S.)   745. 

In  14  Cyc.  584,  it  is  said  that  "under  the 
statutes  of  nearly,  if  not  all,  the  states 
plaintiff  must  ordinarily  be  a  resident  of 
the  state  at  the  time  the  action  is  com- 
menced." 

To  establish  a  bona  Ude  redidence  within 
the  meaning  of  a  statute  conferring  juris- 
diction in  divorce  proceedings,  it  is  not 
sufficient  to  show  the  mere  fact  of  resi- 
dence, where  it  appears  that  there  was  a 
matrimonial  domicil  in  a  foreign  state,  and 
the  claim  is  that  the  party  invoking  the 
jurisdiction  has  become  a  resident  of  the 
state.  The  test  to  be  applied  is:  "There 
must  be  a  voluntary  change  of  residence; 
the  residence  at  the  place  chosen  for  the 
domicil  must  be  actual;  to  the  factum  of 
residence  .there  must  be  added  an  animus 
manendi;  and  that  place  ^s  the  domicil  of 
a  person  in  which  he  has  voluntarily  fixed 
his  habitation,  not  for  a  mere  temporary 
or  special  purpose,  but  with  a  present  in- 
tention of  making  it  his  home,  unless  or 
until  something  which  is  uncertain  or  unex- 
pected shall  happen  to  induce  him  to  adopt 
some  other  permanent  home."  Williams 
V.  Williams,  78  N.  J.  Eq.  13,  78  Atl.  693. 

An  "actual  bona  fide  resident"  within 
the  meaning  of  a  statute  conferring  juris- 
diction in  divorce  proceedings  was  said  in 
Sneed  v.  Sneed,  14  Ariz.  17,  40  L.R.A.(N.S.) 
99,  123  Pac.  312,  to  mean  a  person  who  is 
in  the  state  to  reside  permanently,  and  who, 
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at  least  for  the  time  being,  entertains  no 
idea  of  having  or  seeking  a  permanent  home 
elsewhere.  In  this  case  it  was  held  that  a 
woman  could  not,  by  leaving  her  husband 
and  removing  to  another  state  because  there 
had  been  a  few  quarrels  between  them  over 
property,  without  violent  or  mental  dis- 
tress which  would  destroy  her  health,  ac- 
quire "an  actual  bona  fide  residence" '  in 
the  state  to  which  she  removed,  within  the 
maintain  such  action. 

The  above  rule  was  laid  down  also  in 
Andrade  v.  Andrade,  14  Ariz.  379,  128  Pac. 
813,  as  the  test  of  whether  the  plaintiff  in 
that  case  had  been  at  the  time  of  the  com- 
mencement of  the  action  for  divorce  an 
actual  bona  fide  resident  of  the  state  for 
one  year.  The  court  also  quoted  the  rule 
laid  down  in  the  note  on  tnis  question  in 
12  L.R.A.(N.S.)  1100,  that  "abiding  in  a 
place  for  a  definite  time  until  the  accom< 
plishment  of  a  certain  purpose,  unaccom- 
panied by  any  intention  to  remain  perma- 
nently or  indefir»itely,  is  not  sufilcient  to 
give  a  person  a  statutory  residence." 

In  Harrison  v.  Harrison,  117  Md.  607,  84 
Atl.  57,  it  was  said  that  for  a  valid  change 
of  domicil.  there  are  two  requisites,  namely, 
an  act  and  an  intent;  that  no  definite 
duration  of  residence  is  requisite  to  accom- 
plish the  acquisition  of  a  new  domicil,  but 
that  what  is  required  is  that  there  shall  be 
a  clear,  definite  intent  and  an  act  done  in 
the  execution  of  that  intent. 

And  under  the  California  statute  it  was 
said  in  Smilie  v.  Smilie,  24  Cal.  App.  420, 
141  Pac.  829,  that  the  residence  can  be 
changed  only  by  the  union  of  act  and  In- 
tent; that  intention  to  change  one's  domi- 
cil is  ineffectual  unless  accompanied  by  an 
actual  change  in  the  place  of  abode. 

SO;  the  mere  intention  of  the  wife,  who 
at  the  time  of  the  marriage  was  a  resident 
of  Pennsylvania,  that  she  would  return 
after  the  marriage  to  live  in  that  state, 
and  that  her  husband's  domicil  in  New  York 
should  not  be  hers,  efven  though  communi- 
cated to  the  husband  and  assented  to  by 
him,  will  not  entitle  her  to  claim  that  her 
residence  continued  to  be  in  Pennsylvania 
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Anderson  y.  Anderson,  42  Vt.  350,  1  Am. 
Bep.  334;  Patch  v.  Patch,  86  Vt.  225,  84 
Atl.  815. 

Messrs.  £.  W.  Smith  and  Frank  S.  Wil- 
liams, for  libellant: 

Petitioner's  husband's  domicil  was  in 
Newbury;  therefore  her  domicil  was  there, 
and  Orange  county  was  the  proper  place  to 
bring  her  petition  for  a  divoxce. 

Loker  v.  Gerald,  157  Mass.  42,  16  L.R.A. 
498,  34  Am.  St.  Rep.  252,  31  N.  E.  709; 
Ayer  v.  Weeks,  65  N.  H.  248,  6  L.RA.  716, 
23  Am.  St.  Rep.  37,  18  Atl.  1108;  Re 
Wickes,  128  Cal.  270,  49  L.RA..  138,  60  Pae. 
867;  Bechtel  v.  Bechtel,  12  L.RA;(N.S.) 
1100,  and  note,  101  Minn.  511,  112  N.  W. 
883. 


Powders,  Ch.  J.,  delivered  the  o^nion  of 
the  court: 

Tliese  parties  were  married  at  Chicago  in 
the  fall  of  1911,  and  came  at  once  to  New- 
bury, Vermont,  to  reside.  They  lived  to- 
gether there  on  a  farm  owned  by  the  li- 
bellee  and  his  brother  until  May,  1912, 
when,  on  account  of  the(  husband's  cruel 
treatment,  the  libellant  was  compelled  to 
leave  him.  She  went  back  once  for  a  rec- 
onciliation, but  was  in  effect  turned  away 
by  him  and  forbidden  to  return.  She  then 
went  back  to  Chicago,  and  did  not  intend 
to  return  to  Vermont  unless  her  husband 
came  for  and  requested  her  to  do  so.  This 
he  never  did,  though  there  was  some  cor- 
respondence between  them  looking  toward 
a  resumption  of  marital  relations  at  New- 
bury.    She  remained  in  Chicago  until  she 


after  the  marriage,  within  the  meaning  of 
a  statute  requiring  a  year's  residence  in 
the  state  by  an  applicant  for  divorce,  where 
following  the  marriage  the  parties  lived  and 
cohabited  in  New  York.  Banning  v.  Barn- 
ing,  46  Pa.  Super.  Ct.  291. 

And  intention  alone,  it  was  said  in  Tur- 
ner V.  Turner,  87  Vt.  66,  47  L.RA..(N.S.) 
505,  88  Atl.  3,  cannot  retain  a  residence 
every  vestige  of  which  is  gone,  with  no 
place  left  to  which  the  party  has  the  right 
to  return.  Therefore,  intention  by  one  re- 
moving with  all  his  effects  from  a  town 
which  is  not  his  domicil  of  origin,  to  re- 
tain his  residence  there,  is  not  sufficient 
to  effect  that  result  for  the  purpose  of 
conferring  jurisdiction  of  a  divorce  proceed- 
ing, if  he  has  in  that  place  neither  .prop- 
erty nor  home  nor  place  to  which  he  has  a 
right  to  return. 

The  rule  laid  down  in  an  earlier  case — 
De  Meli  v.  De  Meli,  120  N.  Y.  485,  17  Am. 
St.  Rep.  652,  24  N.  E.  996,  cited  in  the  note 
on  this  question  in  12  L.RA>.(N.S.)  1100,— 
was  approved  in  Butler  v.  Butler,  134  N. 
Y.  Supp.  108,  that  the  term  "residence"  as 
used  in  the  statute  conferring  jurisdiction 
in  divorce  proceedings  is  synonymous  with 
inhabitancy  or  domicil.  And  it  was  held 
that  one  did  not  lose  his  residence  in  New 
York  by  going  to  Canada  for  his  health, 
when  he  expected  to  return  to  New  York 
and  resume  ousiness  upon  his  recovery,  and 
left  there  his  household  and  personal  effects. 

"The  residence  contemplated  by  the  ex- 
pression of  the  statute  ^a  bona  fide  resi- 
dence' means  something  more  than  an  abode 
more  or  less  permanent.  It  denotes  a  'resi- 
dence' within  the  legal  meaning  of  the  word 
'domicil,*  that  is,  an  abode  animus  manendi, 
.  .  .  a  place  where  a  person  lives  or  has 
his  home,  to  which,  when  absent,  he  intends 
to  return,  and  from  which  he  has  no  pres- 
ent purpose  to  depart."  Cohen  v.  Cohen,  — 
Del.  — ,  84  Atl.  122,  holding  that  it  was  not 
necessary  that  the  plaintiff  should  be  a 
citizen  of  the  state  to  maintain  an  action 
for  divorce,  if  he  was  a  bona  fide  resident. 

And  in  Halpine  v.  Halpine,  52  Pa.  Super. 
Ct.  80,  it  was  said  that  the  residence  re- 
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quired  by  a  statute  providing  that  an  appli- 
cant for  divorce  shall  have  resided  in  the 
state  for  the  term  of  one  year  is  ''a  bona 
fide  residence  anvmo  manendi — a,  residence 
acquired  with  domiciliary  intent — as  dis- 
tinguished from  a  mere  coming  into  the 
state  with  the  sole  intent  to  abide  there 
long  enough  to  obtain  a  divorce  and  then 
return  to  the  former  domicil." 

But  the  fact  that  the  plaintiff  in  an  ac- 
tion for  divorce  was  moved  to  go  to  the 
state  as  one  in  which  he  could  obtain  a  di- 
vorce more  speedily  and  readily  than  in 
the  state  of  his  former  domicil,  and  for  the 
purpose  of  obtaining  a  divorce,  would  not, 
it  was  said  in  Gildersleeve  v«  Gildersleeve, 
—  Conn.  — ,  92  Atl.  685,  prevent  him  from 
acquiring  a  new  domicil  in  the  state  to 
which  he  removed.  It  was  said  that  "what- 
ever the  motive  or  purpose  actuating  a 
change  of  domicil  may  be,  the  tests  to  be 
applied  in  determining  whether  one  has  in 
fact  taken  place  do  not  include  them.  The 
sole  considerations  are:  (1)  An  actual 
change  of  residence;  and  (2)  the  absence 
of  an  intention  to  remove  elsewhere.  .  .  . 
There  is  no  rule  of  law  which  prevents  one 
from  changing  his  domicil  in  order  to  facili' 
tate  his  obtaining  a  divorce,,  or  to  secure 
other  a<ivantages  he  may  think  that  the 
laws  of  the  new  domicil  may  afford  him. 
He  is  free  to  change  at  his  pleasure,  but 
the  change  must  be  a  bona  fide  one  to  be 
effective.  If  actual  and  bona  fide,  the 
change  will  be  accomplished."  And  the 
rule  was  quoted  that  if  "the  animus  really 
exists  to  remain  there  permanently,  the  fact 
that  the  motive  of  removal  is  to  procure  a 
divorce  is  immaterial." 

The  words  "actual  resident,  in  good  faith, 
of  this  state  for  one  year,"  in  a  statute 
conferring  jurisdiction  in  divorce  proceed- 
ings, are  the  equivalent  of  "domiciled  >n 
this  state  for  one  year."  And  the  "domicil 
is  the  place  in  which,  both  in  fact  and 
intent,  the  home  of  the  person  is  established 
without  any  purpose  to  return  to  a  former 
home."  Connolly  V.  Connolly,  —  N.  D.  — , 
146  N.  W.  581. 

So,    the    term    ''residence,"     within     the 
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came  back  here  to  prosecute  her  libel  for  a 
divorce.  The  court  below  granted  the  libel- 
lant  a  divorce,  and  the  libellee  insists  that 
this  was  error,  because  the  libellant  lacked 
the  year's  residence  required  by  Rev.  Stat. 
3071. 

The  term  "reside"  is  used  in  different 
senses,  and  if  this  statute  makes  actual 
living  here  for  the  time  specified  a  prerequis- 
ite, the  libellant  fails  to  make  a  case;  for 
she  was  living  in  Chicago,  and  not  in  Ver- 
mont, during  that  time.  But,  having  in 
mind  the  evil  which  the  statute  was  de- 
signed to  guard  against, — fraudulent  di- 
vorces,— we  do  not  think  that,  in  a  case 
like  this,  it  is  necessary  for  the  libellant 
to  actually  live  in  this  state  during  the  year 
preceding  the  filing  of  her  libel.  It  is  suffi- 
cient if  her  legal  domicil  is  here.  This  is 
generally  so  held,  and  sufficiently  appears 
from  Turner  v.  Turner,  87  Vt.  66,  47  L.R.A. 
(N.S.)  605,  88  Atl.  3.    And  her  legal  domicil 


was  here,  because  her  husband's  was  here; 
and  the  general  rule  is  that  the  husband's 
domicil  is  that  of  the  wife.  True  it  is  that, 
when  compelled  by  his  misconduct  to  leave 
him,  she  may  acquire  a  separate  residence. 
Patch  V.  Patch,  86  Vt.  225,  84  Atl.  815. 
But  sh^  is  not  obliged  to  do  so.  He  cannot 
by  his  bad  conduct  compel  her  to  acquire 
a  new  domicil  for  herself;  she  may  retain 
his,  though  she  lives  elsewhere.  Duxstad 
V.  Duxstad,  17  Wyo.  411,  129  Am.  St.  Rep. 
1138,  100  Pac.  112. 

So  here  the  libellant's  domicil  was  at 
Newbury,  and  was  not  lost  by  the  mere  act 
of  removal,  but  continued  until  she  acquired 
a  new  one  somewhere  else.  Turner  v.  Tur- 
ner, supra.  To  make  a  change  of  domicil 
effective,  she  must  have  not  only  gone  to 
Chicago  and  lived  there,  but  she  must  have 
had  the  intention  of  remaining  there  and 
making  that  city  her  home.  Blondin  v. 
Brooks,  83  Vt.  472,  76  Atl.  184.     Neither 


meaning  of  a  statute  conferring  jurisdic- 
tion in  divorce  proceedings  on  the  court 
where  either  the  plaintiff  or  the  defendant 
resides,  was  construed  in  Harrison  v.  Harri- 
son, 117  Md.  607,  84  Atl.  57,  as  the  equiva- 
lent of  domicil.  It  was  said  that  the  same 
term  was  to  be  found  in  the  statutes*  of  the 
state  relating  to  the  right  to  be  registered, 
and  that  in  all  the  cases  involving  that 
right  the  construction  had  been  uniform, 
the  term  having  the  legal  significance  of 
domicil;  and  that  no  reason  was  apparent 
why  a  more  lax  construction  should  be 
given  to  the  word  as  it  is  used  in  the  stat- 
ute with  regard  to  divorce. 

And  to  a  similar  effect  is  Barber  v.  Bar- 
ber, 89  Misc.  619,  151  N.  Y.  Supp.  1064,  the 
rule  being  laid  down  that  the  requirement 
of  residence,  as  that  term  is  used  in  a  stat- 
ute conferring  jurisdiction  in  divorce  pro- 
ceedings if  the  plaintiff  is  a  resident  of  the 
state  when  the  offense  is  committed,  and 
when  the  action  is  commenced,  is  not  sat- 
isfied by  mere  actual  and  bodily  presence 
of  the  plaintiff  in  the  state,  even  for  a  long 
period;  but  that,  as  there  used,-  residence 
is  synonymous  with  domicil. 

The  Nevada  statute,  prior  to  the  amend- 
ment of  1913,  provided  that  divorce  may 
be  obtained  by  complaint  to  the  district 
court  of  the  county  in  which  the  cause 
therefor  accrued,  or  in  which  the  defendant 
shall  reside  or  be  found,  or  in  which  the 
plaintiff  shall  have  resided  for  six  months 
before  bringing  the  suit.  In  1911  a  statute 
was  passed  defining  what  should  constitute 
legal  residence  within  the  state,  to  the  ef- 
fect that  legal  residence  is  that  place  where 
the  party  "shall  have  been  actually,  phy- 
sically and  corporeally  present  within  the 
state  or  county,  as  the  case  may  be,  during 
all  of  the  period  for  which  residence  is 
claimed  by  him  or  her;  provided,  however, 
should  any  person  absent  himself  from  the 
jurisdiction  of  his  residence  with  the  inten- 
tion in  good  faith  to  return  without  delay 
L..R^.1915D. 


and  continue  his  residence,  the  time  of  such 
absence  shall  not  be  considered  in  deter- 
mining the  fact  of  such  residence."  Under 
these  statutes,  it  was  held  in  Fleming  v. 
Fleming,  36  Nev.  135,  134  Pac.  445,  that  the 
plaintin  had  not  resided  for  six  months 
within  the  county  in  which  he  sued  for  a 
divorce,  where  a  month  after  coming  into 
the  county  he  accepted  employment  which 
required  an  indefinite  absence,  and  by  rea- 
son of  which  he  had  been  during  three  of 
the  six  months  continuously  in  another 
county,  although  his  postoffice  address  re- 
mained in  the  county  in  which  suit  was 
brought,  and  his  personal  effects  were  also 
left  there,  and  he  returned  to  that  county 
and  continued  to  live  there  during  the  two 
months  immediately  preceding  the  bringing 
of  the  action. 

The  statute  of  1911  was  said  in  Fleming 
V.  Fleming,  supra,  aside  from  the  proviso, 
neither  to  limit  nor  enlarge,  but  rather  to 
emphasize,  the  original  provisions  of  the 
statute. 

The  term  "residence"  was  distinguished 
from  domicil  in  Fleming  v.  Fleming,  supra, 
the  court  saying  that  actual  residence  was 
made  by  the  statute  the  basis  upon  which 
the  court  acquired  jurisdiction,  and  that  in 
this  respect  residence  must  be  distinguished 
from  domicil;  that  one  mav  have  his  domi- 
cil in  one  state  and  yet  be  a  resident  of 
another;  that  "giving  to  the  word  'resided' 
as  used  in  the  statute  ...  its  plain 
ordinary  significance,  it  must  necessarily  be 
construed  to  require  an  actual  living  in  the 
county  for  six  months  preceding  the  filing 
of  the  suit.  The  word  'resided*  in  its  gen- 
eral acceptation  carries  with  it  the  idea  of 
permanency  as  well  as  continuity.  It  does 
not  mean  living  in  one  place  and  claiming  a 
home  in  another;  it  does  not  mean  a  con- 
structive or  imaginary  residence  in  Washoe 
county,  while  actually  living  or  abiding  or 
being  in  some  other  county.  Our  statute, 
as  contrasted  with  similar  statutes  in  other 
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residence  alone,  nor  intention,  without  more, 
would  be  sufficient.  It  is  not  found  that 
the  libellant  intended  to  make  Chicago  faer 
place  of  abode.  All  that  is  found  is  that 
she  did  not  intend  to  return  to  Newbury 
unless  her  husband  came  for  her, — which 
is  quite  a  different  thing,  and  does  not  ful- 
fil the  requirement  of  the  rule.  Turner  v. 
Turner,  supra.  The  rule  apparently  ap- 
proved by  Mr.  Bishop  is  thus  stated:  "If 
the  wife  is  plaintiff,  and  by  the  local  l^^w 
it  is  necessary  for  plaintiffs  in  divorce  con- 
troversies to  be  domiciled  in  the  country, 
she  may  sustain  herself  on  her  husband's 
domicil  there,  though  she  is  in  fact  living 
abroad;  and  he  cannot  set  up,  in  answer  to 
this  position,  his  own  wrong,  on  account 
of  which  she  has  lawfully  acquired  another 
domicil." 

This  is  going  further  than  we  are  re- 
quired to  go  in  the  case  in  hand,  for  as  we 
have   seen   the  findings   here  do  not   show 


that  the  libellant  has  acquired  a  domicil  in 
Chicago.  The  author  quoted  admits  that 
the  doctrine  of  the  text  is  denied  in  some 
jurisdictions,  and  it  is  shown  in  the  note  to 
Benton's  Succession,  59  L.R.A.  at  page  149, 
that  some  courts  hold  that  the  maxim  that 
the  wife's  domicil  follows  her  husband's 
cannot  be  invoked  in  her  favor  to  confer 
jurisdiction  when  she,  being  a  nonresident, 
applies  for  a  divorce  in  the  state  of  the 
husband's  domicil.  But  the  views  herein 
expressed  are  within  the  following  authori- 
ties: Kashaw  v.  Kasha w,  3  Cal.  312;  Dun- 
lop  v.  Dunlop,  3  Ky.  L.  Rep.  20;  Masten  v. 
Masten,  15  N.  H.  159;  Sewall  v.  Sewall, 
122  Mass.  156,  23  Am.  Rep.  209;  Smith  v. 
Smith,  19  Neb.  706,  28  N.  W.  296;  Davis 
v.  Davis,  30  HI.  180;  Duxstad  v.  Duxstad, 
supra, — a  case  in  which  the  facts  were  es- 
sentially as  here. 

Affirmed,  and  cause  remanded  for  a  new 
time  of  payment  of  alimony  to  be  fixed. 


states,  makes  no  provision  as  to  residence 
in  the  state,  but  bases  the  jurisdiction  upon 
the  residence  in  the  county;  hence  actual 
residence  in  the  county  where  the  suit  for 
divorce  is  instituted  is  necessary  to  convey 
jurisdiction  to  the  court  in  which  the  com- 
plaint is  filed.  In  this  i'espect  there  must 
be  a  keen  contract  drawn  between  a  mere 
legal  residence,  sometimes  termed  'domicil,' 
and  an  actual  residence.  Legal  residence 
consists  of  fact  and  .  intention  combined ; 
both  must  concur,  and  when  one's  legal  resi- 
dence is  fixed,  it  requires  both  fact  and 
intention  to  change  it.  Actual  residence,  on 
the  other  hand,  is  the  place  of  actual  abode, 
of  physical  presence, — the  abiding  place. 
One  may  have  an  actual  residence  in  one 
county  and  a  legal  residence  or  domicil  in 
another.  It  is  our  judgment  that  the  resi- 
dence required  by  the  statute  .  .  .  and 
contemplated  by  the  session  act  of  1911  was 
actual  residence;  that  is,  physical  corporeal 
presence,  and  not  alone  legal  residence  or 
domicil.** 

In  1913  the  Nevada  statute  was  amended 
by  adding  a  provision  that  when  at  the 
time  the  cause  of  divorce  accrues,  the  par- 
ties are  not  both  bona  fide  residents  of  the 
state,  no  court  shall  have  jurisdiction  to 
grant  a  divorce  unless  either  the  plaintiff 
or  the  defendant  shall  have  been  a  bona  fide 
resident  of  the  state  for  a  period  of  not 
less  than  one  year  next  preceding  the  com- 
mencement of  the  action.  Tiedemann  v. 
Tiedemann,  36  Nev.  494,  137  Pac.  824.  As 
to  the  constitutionality  of  the  amendment, 
see  Worthington  v.  District  Ct.  —  Nev.  — , 
L.R.A.— ,  142  Pac  230. 

Actual  residence,  and  not  merely  a  con- 
structive domicil,  on  the  part  of  the  wife, 
was  regarded  in  Wacker  v.  Wacker,  154 
App.  Div.  495,  139  N.  Y.  Supp.  78,  as  neces- 
sary to  the  maintenance  of  the  action  by 
her,  under  a  statute  conferring  jurisdiction 
in  separation  proceedings  where  both  par- 
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ties  are  residents  of  the  state  when  the  ac- 
tion is  commenced,  the  court  saying  that 
the  term  "both"  in  the  provision  "where 
both  parties  are  residents"  was  significant, 
and  would  have  not  been  used  unless  it 
was  intended  that  both  parties  should  re- 
side in  the  state.  So  that  it  was  held  that 
a  wife  could  not  maintain  an  action  against 
the  husband  in  New  York  for  separation, 
where  the  parties  were  married  in  Germany, 
and  the  husband,  abandoning  the  plaintiff, 
came  to  New  York  and  thereafter  made  his 
residence  in  that  state,  and  the  wife  at 
the  time  of  the  beginning  of  the  action 
had  never  been  in  the  United  States. 

As  to  whether  a  wife  may  invoke  the 
maxim  that  a  wife's  domicil  follows  the 
husband's,  for  the  purpose  of  sustaining 
the  jurisdiction  of  a  court  of  the  husband's 
domicil  over  a  suit  by  her  for  divorce  vhen 
6he  is  actually  a  resident  of  another  state, 
see  cases  cited  at  page  149  of  the  note  to 
Benton's  Succession,  59  L.R.A.  136.  It  will 
be  noted  that  in  neither  Milleb  v.  Millee, 
nor  in  Duxstad  v.  Duxstad,  17  Wyo.  411, 
100  Pac.  112,  cited  in  the  opinion,  did  the 
jurisdiction  depend  solely  upon  the  affirm- 
ative of  that  proposition,  as  there  was 
some  evidence  tending  to  negative  a  sepa- 
rate domicil. 

Actual  residence,  as  distinguished  from  a 
legal  residence,  which  may  be  maintained 
in  one  place  while  actually  living  in  an- 
other, was  said  also  in  Dickinson  v.  Dick- 
inson, —  Tex.  Civ.  App.  — ,  138  S.  W.  205, 
to  be  required  by  a  statute  providing  that 
no  suit  for  divorce  shall  be  maintained  un- 
less the  petitioner  at  the  time  of  exhibit- 
ing the  petition  is  an  actual  bona  fide 
inhabitant  of  the  state,  and  shall  have  re- 
sided in  the  county  where  the  suit  is  filed 
six  months  next  preceding  the  bringing  of 
the  suit. 

And  the  residence  required  by  the  above 
statute  must  be  continuous;  it  is  not  neces- 
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sary  that  every  day  or  perhaps  every  week 
should  be  passed  in  the  county,  but  the  balk 
.of  the  time  should  be  passed  there.    Ibid. 

On  the  principle  that  a  temporary  ab- 
sence would  not  defeat  the  jurisdiction  of 
the  court  under  the  Texas  statute,  it  waa 
held  in  McLean  v.  Randell,  —  Tex.  Civ. 
App.  — ,  135  S.  W.  1116,  that  the  fact  that 
the  wife,  after  leaving  her  husband,  went 
to  another  county  and  remained  there  with 
her  married  daughter  until  the  trial  in  the 
divorce  proceedings,  the  petition  for  divorce 
having  been  filed  two  days  after  she  left 
her  husband,  would  not  prevent  her  bring- 
ing the  action  in  the  court  of  the  countv 
in  which  she  and  her  husband  had  resided. 

And  a  mere  temporary  absence  during 
the  year,  when  the  permanent  bona  fide 
residence  within  the  state  remains  un- 
changed, will  not  defeat  the  right  to  main- 
tain an  action  for  divorce  under  a  statute 
requiring  an  applicant  for  divorce  to  have 
resided  in  the  state  at  least  one  whole  year 
previous  to  the  filing  of  the  petition,  but 
the  period  of  such  bona  fide  residence  within 
the  state  must  include  the  time  of  the  filing 
of  the  petition,  and  the  whole  of  the  pre- 
vious year.  Heath. v.  Heath,  44  Pa.  Super, 
a.  118. 

The  continuous  residence  contemplated  by 
a  statute  conferring  jurisdiction  in  actions 
for  a  separation  of  husband  and  wife,  when 
the  parties,  having  been  married  without  the 
state,  have  become  residents  of  the  state, 
have  "continued  to  be  residents  thereof  at 
least  one  year,"  and  the  plaintifT  is  such  a 
resident  when  the  action  is  commenced,  is 
a  residence  continued  up  to  the  time  of 
the  separation,  and  not  merely  an  uninter- 
rupted residence  of  one  year  by  the  husband 
and  wife  at  any  period  antecedent  to  the 
commencement  of  the  action.  El  well  v.  El- 
well,  70  Misc.  61,  128  N.  Y.  Supp.  495. 

Where  the  husband  separates  from  the 
wife,  with  whom  the  children  of  the  mar- 
riage remain,  his  place  of  residence  is  to 
be  determined  as  if  he  were  ^'a  person  hav- 
ing no  family,"  within  the  meaning  of  a 
statute  providing  that  the  domicil  of  every 
person  is  the  place  where  his  family  perma- 
nently resides,  or,  if  he  has  no  family,  the 
place  where  he  "shall  generally  lodge  shall 
be  considered  his  domicil."  Smith  v.  Smith, 
136  Ga.  197,  71  S.  E.  158. 

It  has  been  said  that  one  may  have  a 
residence  in  a  boarding  house  as  well  as  in 
a  rented  building  or  property  owned  out- 
right; that  the  question  is  not  how  the 
party  lived,  but  whether  she  has  deter- 
mined to  make  the  place  her  home.  Mc- 
Clintock  V.  McClintock,  147  Ky.  409,  39 
L.RA.(N.S.)  1127,  144  S.  W.  68.  In  this 
case  it  was  held  that  a  wife  who  left  her 
husband  because  of  cruel  treatment  and 
went  to  another  county,  having  no  home 
of  her  own  to  which  to  go,  might  acquire 
a  residence  in  such  county,  although  she 
did  not  go  to  housekeeping,  but  merely 
stopped  with  a  relative. 

Under  a  statute  providing  that  the  peti- . 
t loner  in  a  proceeding  for  divorce  from  bed  | 
and  board  until  the  parties  are  reconciled, 
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shall  be  a  domiciled  inhabitant  of  the  state, 
and  still  have  resided  therein  such  length  of 
time  as  to  the  court  in  its  discretion  shall 
seem  to  warrant  the  exercise  of  the  powers 
conferred  upon  it  by  the  statute,  the  ac- 
quirement of  a  residence  or  domicil  must 
precede  the  preferment  of  the  petition,  and 
one  cannot  present  a  petition  for  divorce 
with  the  expectation  or  hope  of  thereafter 
acquiring  such  a  residence  or  domicil.  Wal- 
ker V.  Walker,  32  R.  I.  28,  78  Atl.  339.  The 
court,  however,  expressly  stated  that  it  did 
not  mean  to  imply  that  in  a  proper  case, 
one  of  urgent  necessity,  a  wife  oould  not 
become  a  domiciled  inhabitant  of  the  state 
by  residing  therein  separate  and  apart  from 
her  husband  one  day  or  even  a  fractional 
part  thereof  for  the  purpose  of  becoming  a 
petitioner  for  divorce.  R.  £.  H. 
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RE    ESTATE    OF    ALFRED    I.    MILLER, 

Deceased. 

(90  Kan.  818,  136  Pac.  265.) 

Appeal  -»  denial  of  administration. 

1.  An  appeal  may  be  had  from  a  decision 
of  the  probate  ooui^t  refusing  to  appoint  an 
administrator  and  grant  administration  of 
the  estate  of  a  nonresident  intestate,  where 
the  decisicoi  is  based  upon  the  ground  that 
such  intestate  left  no  property  in  the  state 
to  be  administered. 

Exccntor  —  situs  of  stock. 

2.  The  situs  of  shares  of  capital  stock  in 
a' Kansas  corporation  owned  by  one  who  was 
a  resident  of  another  state  at  the  time  of 
his  death,  for  the  purpose  of  administra- 
tion, is  at  the  domicil  of  the  decedent, 
rather  than  in  the  state  in  which  the  cor- 
poration is  organized  and  has  its  place  of 
business. 

(Johnston,  Ch.  J.,  and  Mason  and  Smith, 

J  J.,  dissent.) 

(November  8,  1913.) 

Headnotes  by  Johnston,  Ch.  J. 

Note. '^  What  asseta  will  give  jurisdiC' 
tion  to  appoint  administrator. 

This  note  is  supplementary  to  the  note 
to  Manning  v.  Leighton,  24  L.R.A.  684. 

These  notes  do  not  include  cases  involv- 
ing conflict  between  different  administrators 
who  have  been  appointed  in  different  juris- 
dictions, as  to  the  right  to  administer  upon 
particular  assets. 

Necessity  for  assets. 

Unless  a  statute  so  requires,  the  posses- 
sion of  an  estate  by  a  resident  deceaent  is 
not  a  prerequisite  to  jurisdiction  for  the 
appointment  of  an  administrator.  Holburn 
V.  PfanmiUer,  114  Ky.  831,  71  S.  W.  940; 
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APPBIAL  by  tbe  executrix  of  the  estate  of 
Alfred  I.  Miller,  deceased,  from  an  or- 
der of  the  District  Court  for  Labette  County, 
directing  the  probate  court  to  appoint  an 
administrator  of  such  estate.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  A.  A.  Osgood,  Paul  H.  Ktm- 
ball,  ^ohn  B.  Blsh<^,  and  Thomas  H. 
Gobbs,  for  appellant: 

The  situs  of  the  stock  is  St.  Louis,  the 
domicil  of  the  deceased,  and  not  Parsons, 
the  domicil  of  the  corporation. 

Cook,  Corp.*  §  361;  Farrington  v.  Tennes- 
see, 95  U.  S.  679,  24  L.  ed.  538;  Tappan  v. 
Merchants'  Nat.  Bank,  19  Wall  490,  22  L. 
ed.  189;  Covington  v.  First  Nat.  Bank,  198 
U.  S.  100,  49  L.  ed.  963,  25  Sup.  Ct  Rep. 
562;  Newark  City  Bank  v.  Fourth  Ward  As- 


sessor, 30  N.  J.  L.  13;  State,  Fish,  Prose- 
cutor, V.  Branin,  23  N.  J.  L.  484;  Griffith  v. 
Watson,  19  Kan.  23;  Hutchins  v.  State 
Bank,  12  Met.  421;  Middlebrook  v.  Mer- 
chants' Bank,  41  Barb.  481;  Brown  v.  San 
Francisco  Gaslight  Co.  58  Cal.  426;  Luce  v. 
Manchester  &  L.  R.  Co.  63  N.  H.  588,  3  Atl. 
618;  Simpson  v.  Jersey  City  Contracting  Co. 
166  N.  Y.  193,  55  L.R.A.  796,  58  N.  E.  896. 

The  court  erred  in  overruling  the  motion 
to  dismiss  the  appeal. 

Graves  v.  Bond,  70  Kan.  464,  78  Pac  851; 
Grimes  v.  Barratt,  60  Kan.  259,  56  Pac.  472. 

Messrs.  Glasse  &  Burton  for  appellee. 

Johnston,  Ch.  J.,  delivered  the  opinion 
of  the  court: 
Involved  in  this  appeal  is  the  question 


Connors  v.  Cunard  S.  S.  Co.  204  Mass.  310, 
26  L.R.A.(N.S.)  171,  134  Am.  St.  Rep,  662, 
90  N.  E.  601,  17  Ann.  Cas.  1051;  Watson 
V.  Collins,  37  Ala.  587. 

No  particular  amount  of  assets  is  neces- 
sary to  give  the  surrogate  court  jurisdic- 
tion to  appoint  an  administrator  of  one  who 
was  an  inhabitant  of  the  state  and  was 
killed  within  the  jurisdiction.  Welch  v. 
New  York  C.  R.  Co.  53  N.  Y.  610. 

So,  the  fact  that  there  were  no  assets 
above  exemptions  or  subject  to  administra- 
tion is  no  ground  for  withholding  adminis- 
tration on  the  estate  of  a  resident  decedent 
on  petition  of  one  holding  a  note  against 
intestate  with  waiver  of  exemptions.  Wheat 
V.  Fuller,  82  Ala.  572,  2  So.  628. 

But  under  a  Code  provision  that  if  from 
any  cause  an  estate  is  unrepresented,  and 
not  likely  to  be  represented,  the  ordinary 
may  vest  the  administration  in  the  clerk  of 
the  superior  court  of  the  county,  but  that 
if  the  estate  does  not  exceed  in  value  the 
sum  S,llowed  by  law  to  the  widow  and  chil- 
dren, no  administration  shall  be  necessary, 
it  is  error  for  the  ordinary  to  make  the 
clerk  administrator  of  an  intestate,  who 
died  in  the  county  without  any  estate,  so  as 
to  enable  a  pen  cling  suit  to  be  carried  on 
against  his  representative.  Lowery  v. 
Powell,  109  Ga.  192,  34  S.  E.  296. 

And  there  should  b6  no  grant  of  adminis- 
tration where  the  only  property  left  by  the 
deceased,  who  apparently  was  a  resident, 
was  his  personal  clothing,  which  the  widow 
had  taken,  and  thie  apparent  motive  of  the 
application  Was  to  enable  the  petitioner  to 
bring  a  suit  against  the  admmistrator  to 
quiet  title,  the  court  saying  that  the  object 
of  administration  is  to  pay  the  debts  and 
distribute  the  surplus  to  the  heirs,  and  in 
order  to  have  administration  there  must  be 
property  to  be  administered.  Murray's  Es- 
tate, Myrich,  Prob.  Ct.  Rep.  (Cal.)  208. 

And  the  probate  court  has  no  authority 
to  issue  letters  of  administration  on  the 
estate  of  one  who  was  a  nonresident  of  the 
state,  and  who  left  no  property  in  the  state, 
Mallory  v.  Burlington  &  M.  River  R.  Co. 
53  Kan.  557,  86  Pac.  1059. 

So,  where  the  decedent,  a  nonresid^it  of 
L.R.A.1915D. 


the  state,  had  neither  tangible  property 
nor  a  bona  fide  cause  of  action  against  any 
person  residing  in  the  county  where  'appli- 
cation for  administration  was  made,  the 
ordinary  did  not  have  jurisdiction  to  grant 
administration.  Berry  v.  Van  Hise,  134 
Ga.  615,  08  S.  E.  423;  Power  v.  Green,  139 
Ga.  64,  76  S.  E.  567. 

And  where  an  intestate  was  domiciled 
and  died  outside  of  the  state,  there  can  be 
no  valid  grant  of  administration  in  the 
state  unless  he  left  assets  in  the  state,  or 
such  assets  have  come  into  the  state  since 
his  death.  McCord  v«  Thompson,  92  Ind. 
565. 

What  value  necessary. 

See  also  note  in  24  L.R.A.  684. 

The  mere  existence  of  local  assets,  irre- 
spective of  amount  or  value,  will  support 
a  local  grant  of  administration  upon  the 
estate  of  a  resident  decedent.  Barlass  v. 
Barlass,  143  Wis.  497,  139  Am.  St.  Rep. 
1111,  128  N.  W.  58. 

In  the  absence  of  a  statutory  provision 
on  the  subject  there  is  no  positive  rule  of 
law  that  an  estate  must  be  of  a  given 
value  as  a  condition  precedent  to  the  grant 
of  letters  testamentary,  so,  where  intes- 
tate died  while  on  a  visit  to  the  state,  leav- 
ing two  trunks  and  a  valise,  with  their 
contents,  and  a  small  sum  of  money,  the 
appointment  of  an  administrator  was  au- 
thorized, and  he  could  collect  for  the  benefit 
of  local  creditors  the  balance  of  the  pur- 
chase price  of  property  sold  in  the  state  of 
intestate's  residence,  which  was  held  by  a 
trustee  in  the  state  where  he  died.  Turner 
V.  Campbell,  124  Mo.  App.  133,  101  S.  W. 
119. 

The  status  of  intestate's  property  at  the 
time  of  his  death  governs;  so,  where  a  resi- 
dent intestate  left  $36,  the  fact  that  it  was 
afterwards  used  to  pay  funeral  expenses  is 
immaterial,  and  a  grant  of  administration 
was  proper.    Barlass  v.  Barlass,  supra. 

Likewise  where  deceased  had  property 
on  his  person  at  the  time  he  was  killed,  con- 
sisting of  a  purse,  $5  in  money,  and  a 
claim  for  $25,  the  fact  that  it  was  sent  out 
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whether  an  administrator  can  be  appointed 
in  Kansas  in  a  case  where  the  deceased 
owned  no  property  in  Kansas,  but  did  own 
certain  shares  of  stock  in  a  corporation  or- 
ganized under  the  laws  of  Kansas,  and  hav- 
ing its  general  offices  in  the  state,  and  is 
there  an  appeal  from  a  decision  by  the  pro- 
bate court  refusing  to  appoint  an  adminis- 
trator on  the  application  of  one  of  the 
creditors  of  the  estate?  Alfred  I.  Miller,  a 
resident  of  St.  Louis,  Missouri,  died  in  1911, 
owning  stock  in  a  Kansas  corporation  called 
the  Tishomingo  Electric  Light  &  Power  Com- 
pany, which  had  its  principal  place  of  busi- 
ness in  Parsons,  Kansas.  P.  T.  Foley,  who 
alleged  that  Miller  was  indebted  to  him  in 
the  sum  of  $43,858.40,  and  that  no  will  had 
been  filed  in  any  other  probate  court  of  the 


state,  and  no  administration  had  been  com- 
menced in  any  other  county  of  the  state,  ap- 
plied to  the  probate  court  of  Labette  county 
for  the  appointment  of  an  administrator, 
representing  that  Miller  owned  stock  in  the 
Kansas  corporation  named,  that  an  executor 
of  the  estate  had  since  been  appointed  in 
Missouri,  and  that  the  claim  of  Foley  had 
been  filed  in  the  court  appointing  the  execu- 
tor. The  probate  court  refused  to  appoint 
an  administrator,  and  dismissed  the  applica- 
tion, holding  that  it  had  no  jurisdiction  or 
power  to  make  such  an  appointment.  An 
appeal  from  that  decision  was  taken  to  the 
district  court,  where  it  was  held  first,  that 
the  decision  was  appealable,  and,  second, 
that  the  probate  court  had  erred  in  holding 
that  it  had  no  power  to  appoint  an  adminis- 


of  the  state  to  his  widow  would  not  defeat 
jurisdiction  of  the  local  courts  to  appoint 
an  administrator.  Missouri  P.  R.  Co.  v. 
Bradley,  51  Neb.  696,  71  N.  W.  283,  3  Am. 
Neg.  Rep.  244. 

Under  a  statute  providing  for  the  ap- 
pointment of  an  administrator  in  any  coun- 
ty where  there  may  be  any  debts  or  de- 
mands owing  to  an  intestate,  jurisdiction 
to  appoint  an  administrator  of  a  nonresi- 
dent intestate  is  not  defeated  by  the  fact 
that  the  debtors  had  claims  against  the 
estate  of  decedent  which  might  be  set  off 
against  the  amounts  they  owed.  Hyatt  v. 
James,  8  Bush,  9. 

In  Wheeler  v.  St.  Joseph  &  W.  R.  Co. 
31  Kan.  640,  3  Pac.  297;  Union  P.  R.  Co. 
v.  Dunden,  37  Kan.  1,  14  Pac.  601 ;  and 
Horton  v.  Trompeter,  63  Kan.  150,  35  Pac. 
1106,  which  involved  the  jurisdiction  of  the 
courts  to  appoint  administrators  of  resident 
minor  decedents,  the  court,  though  acting 
upon  the  theory  that  some  assets  were  nec- 
essary to  give  jurisdiction,  sustained  the  ap- 
pointments upon  showings  that  insignificant 
amounts  of  personal  property  were  owned 
by  decedents. 

And  in  Cox  v.  Kansas  City,  86  Kan.  298, 
120  Pac.  553,  the  suit  of  clothes  which  a 
nonresident  decedent  was  wearing  at  the 
time  of  his  death,  valued  at  about  $1.50, 
was  held  sufficient  to  give  the  court  juris- 
diction to  appoint  an  administrator  of  his 
estate. 

Personal  property  generally. 

Money  found  upon  the  body  of  an  un- 
known person  upon  the  high  seas,  which  has 
come  into  the  registry  of  the  United  States 
district  court,  will  give  jurisdiction  for  ad- 
ministration by  the  public  administrator  of 
the  county  in  which  it  is  located.  United 
States  V.  Tyndale,  54  C.  C.  A.  324,  116  Fed. 
820. 

The  courts  of  Louisiana  have  no  juris- 
diction to  administer  the  estate  of  a  de- 
cedent domiciled  in  another  state  where  the 
only  property  of  decedent  was  of  a  per- 
sonal or  movable  nature,  as  this  species  of 
property  follows  the  domicil  and  is  adminis- 
L,R.A.1915D. 


tered    by   its    laws.     Tliomas's   Succession, 
35  La.  Ann.  19. 

Debts  due  decedent,  generally. 

For  the  purposes  of  administration,  a 
debt  due  the  estate  of  a  deceased  person 
from  a  debtor  who  resides  in  a  different 
state  from  that  in  which  the  creditor  was 
domiciled  at  the  time  of  his  death,  is  an 
asset  at  the  place  where  the  debtor  re- 
sides, whether  such  debt  be  evidenced  by 
simple  contract,  specialty,  or  judgment  re- 
covered prior  to  tne  death  of  the  creditor. 
So,  the  debt  of  a  judgment  follows  the  judg- 
ment debtor  when  he  removes  to  another 
state,  and  is  bona  nota^ilia  there,  which 
will  give  the  probate  court  jurisdiction  to 
appoint  an  ancillary  administrator.  Miller 
V.  Hoover,  121  Mo.  App.  568,  97  S.  W.  210. 

Under  a  statute  providing  that  letters  of 
administration  shall  be  grantable  in  th*^ 
case  of  a  nonresident  decedent  by  the  regis- 
ter of  the  county  where  the  principal  part 
of  the  goods  and  estate  of  such  decedent 
shall  be,  the  situs  of  a  debt  evidenced  by  a 
promissory  note  which  was  brought  into 
the  state  by  the  executor  of  a  foreign  de- 
cedent was  in  the  county  where  the  note 
was  brought,  not  the  county  of  the  resi- 
dence of  the  debtor.  Viosca's  Estate  (En- 
gelskirger's  Appeal)  197  Pa.  280,  51  L..R.A. 
876,  47  Atl.  233. 

The  courts  of  Louisiana  have  no  author- 
ity to  appoint  an  administrator  to  collect 
a  debt  due  by  a  New  York  creditor  to  one 
who  was  a  resident  of  and  died  in  the  state 
of  Kentucky.  Moise  v.  Mutual  Reserve 
Fund  Life  Asso.  45  La.  Ann.  736,  13  So. 
170. 

Deposit  in  bank. 

A  deposit  in  a  bank  in  a  state,  which  is 
subject  to  withdrawal  by  check  or  sur- 
render of  the  bank  book,  held  and  owned  by 
a  nonresident  at  the  time  of  his  death, 
constitutes  property  situated  m  the  state, 
so  as  to  give  the  probate*  court  jurisdiction 
to  entertain  a  petition  for  administration. 
Gregory  v.  Lansing,  115  Minn.  73,  131  N. 
W.  1010. 
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trator  of  the  estate,  and  that  it  was  tfad  duty 
of  that  court  to  exercise  the  power  and  make 
the  appointment.  From  that  ruling,  an  ap- 
peal was  taken  to  tiiis  court. 

We  have,  first,  the  question,  Is  there  an 
appeal  from  a  decision  of  the  probate  court 
refusing  to  appoint  an  administrator  ?  That 
court  is  vested  with  the  power  and  charged 
with  the  duty  of  caring  for  the  estates  of 
deceased  persons  and  of  granting  letters  of 
administration.  In  the  executors  and  ad- 
ministrators act  it  is  provided  that  an  ap- 
peal may  be  taken  from  certain  decisions, 
and  also  from  "a  final  decision  of  any  mat- 
ter arising  under  the  jurisdiction  of  the  pro- 
bate court,  except  in  cases  of  habeas  corpus 
and  injunction."    Gen.  Stat.  1D09,  §  3624. 

Whether  there  shall  be  administration  of 


the  Miller  estate  is  probate  jurisdiction,  and 
the  decision  holding-  that  administration 
could  not  be  had,  and  that  no  administrator 
of  the  estate  could  be  appointed  in  Kansas, 
was  a  final  decision  of  the  whole  merits  of 
the  application.  The  case  of  Grimes  v.  Bar- 
ratt,  60  Kan.  250,  56  Pac.  472,  is  cited  as  an 
authority  against  the  right  of  an  appeal 
from  such  decision.  That  case  did  not  de- 
termine that  there  oould  be  no  review  of  a 
final  decision  of  the  probate,  court  refusing 
administration  of  an  estate;  but  it  did  de- 
termine that  the  legislature  had  vested  large 
discretion  in  the  probate  court  in  the  selec- 
tion of  administrators,  and  that  the  exercise 
of  that  discretion  was  not  the  subject  of  re- 
view or  appeal.  The  statute  designates  a 
number  of  persons  who  are  entitled  to  ad- 


Contingent  elaim. 

The  contingency  that  an  insurance  policy 
on  the  life  of  the  deceased  might  be  can- 
celed, in  which  event  certain  premiums 
would  be  returned  to  his  estate,  the  policy 
not  being  payable  to  the  decedent  or  his 
estate,  is  not  such  an  asset  as  would  au- 
thorize the  court  to  appoint  a  clerk  ad- 
ministrator, over  the  objection  of  the  wife 
and  children  of  the  deceased.  Guerry  v. 
Pullen,  112  Ga.  314,  37  S.  E.  391. 

Equitable  claim. 

Although  the  sole  property  of  the  estate 
is  an  equitable  claim  or  demand,  the  pro- 
bate court  should  treat  such  a  claim  as 
property  justifying  the  issuance  of  letters 
in  advance  of  its  establishment,  and  should 
not  await  the  action  of  a  court  of  equity 
in  establishing  the  validity  of  the  same, 
nor  should  it,  sitting  as  court  of  equity, 
itself  try  the  controversy,  and,  as  it  de- 
termines it  in  favor  of  or  against  the  as- 
serted equity,  grant  or  withhold  letters  of 
administration.  Re  Daughaday,  —  Cal.  — ^ 
141  Pac.  929. 

And  where  personal  property  which  had 
belonged  to  the  estate  was  held  by  an  heir 
under  a  title  which  might  be  void  or  void- 
able, the  appointment  of  an  administrator 
to  collect  and  distribute  the  assets  of  de- 
ceased was  proper.  Re  Acken,  144  Iowa, 
519,  123  N.  W.  187,  Ann.  Gas.  1912A,  1166. 

But  a  mer^  claim  advanced  by  an  appli- 
cant for  administration  that  property  owned 
by  the  son  of  deceased  was  purehased  with 
money  belonging  to  deceased  does  not  con- 
stitute property  within  the  state  which  will 
warrant  the  granting  of  administration. 
Beach's  Appeal,  76  Conn.  118,  55  Atl.  596. 

Judgments. 

See  also  note  in  24  L.R.A.  687. 

For  the  purpose  of  conferring  jurisdic- 
tion to  grant  administration,  the  situs  of  a 
judgment  due  an  intestate  who  has  no  fixed 
place  of  residence  is  in  the  county  in  which 
he  died,  and  not  in  the  county  in  which  the 
judgment  was  rendered.  Angler  v.  Jones,  28 
Tex.  Civ.  App.  402,  67  S.  W.  449. 
L.R.A.1915D. 


A  certified  copy  of  a  judgment  rendered 
in  another  state  is  sufficient  bona  notahilia 
to  authorise  ancillarv  administration. 
Morefield  v.  Harris,  126  N.  C.  626,  36  S. 
E.  125. 

Corporate  stock. 

See  also  note  in  24  L.R.A.  687. 

In  Richardson  v.  Buscb,  198  Mo.  174, 
115  Am.  St.  Rep.  472,  96  6.  W.  894,  which 
is  cited  in  Re  MnxEB,  the  stock  in  ques- 
tion was  issued  by  a  New  York  corporation, 
and  belonged  to  the  estate  of  a  decedent 
who  was  domiciled  in  New  York;  and  the 
certificates  at  the  time  of  the  appointment 
of  an  administrator  in  Missouri  were  in 
the  possession  of  a  pledgee.  The  actual  de- 
cision was  therefore  merely  to  the  effect 
that  the  presence  of  the  certificates  in  Mis- 
souri did  not  entitle  the  administrator  ap- 
pointed in  that  state  to  the  stock.  And  in 
the  companion  case  of  De  La  Vergne  v. 
Richardson,  198  Mo.  189,  95  S.  W.  898,  it 
was  held  that  the  appointment  of  the  ad- 
muiistrator  was  without  jurisdiction,  there 
being  no  other  assets  of  the  estate  within 
the  state.  It  is  obvious,  therefore,  that 
while  the  court  declared  generally  that  the 
certificate  is  not  the  stock,  but  the  mere 
evidence  of  the  ownership  of  the  stock,  there 
was  no  actual  decision  as  between  the  state 
of-  the  owner's  domicil  and  the  state  where 
the  corporation  is  organized. 

But  it  was  held  in  Re  Arnold,  114  App. 
Div.  244,  99  N.  Y.  Supp.  740,  that  where  a 
nonresident  dies  owning  stock  of  a  do- 
mestic corporation,  such  stock  is  property 
within  that  county  where  the  corporate 
property  is  or  where  the  corporation  has 
its  principal  plaee  of  business,  within  the 
meaning  of  a  provision  of  the  statute  au- 
thorizing the  surrogate  court  to.  grant  let- 
ters testamentary  when  decedent,  ''not  be- 
ing a  resident  of  the  state,  died  without 
the  state,  leaving  personal  property  within 
that  county,  and  no  other."  This  case  pre- 
sents the  opposite  view  from  that  taken  in 
Re  Miller,  which  holds  that  the  situs  of 
corporate  stock  is  th«  domicil  of  the  owner 
for  the  purposes  of  administration. 
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ministration  of  an  estate  in  a  certain  order, 
and  from  whom  the  probate  court  maj  make 
a  selection.  The  competency  and  suitability 
of  the  widow,  next  of  kin,  or  creditors  to  dis- 
charge the  trust  is  left  to  the  discreticm  of 
the  probate  court,  and  it  was  held  that  such 
discretion  was  not  reviewable  unless  it  was 
oppressively  and  arbitrarily  exercised.  It 
was  suggested  that  outside  of  this  discretion 
a  review  might  be  had,  and  that  under  the 
then-existing  statutes  a  final  order  of  that 
kind  was  open  to  review  in  a  proceeding  in 
error.  Under  the  new  Code  proceedings  in 
error  had  been  abolished,  and  a  review  of 
judgments  and  of  final  orders  of  probate 
courts  may  now  be  had  by  appeal.  Civil 
Code,  §§  564,  667,  571  (Gen.  SUt.  1909,  §§ 
6159,  6162,  6166)  ;  Re  Petitt,  84  Kan.  637, 


1 114  Pac.  1071;  Kroenert  v.  Sawyer,  87  Kaa. 
374,  124  Pac.  418. 

The  decision  in  the  present  case  did  not 
involve  a  matter  of  discretion;  but  it  was 
a  final  determination  of  the  case,  and  left 
nothing  further  for  the  consideration  of  the 
probate  court.  As  it  effectually  terminated 
the  litigation  of  the  question  in  that  court, 
it  was  a  final  order  or  decision,  from  which 
an  appeal  lies. 

Was  it  the  duty  of  the  probate  court  to 
appoint  an  administrator  on  the  application 
of  a  creditor  of  the  decedent?  Miller  was  a 
nonresident  of  Kansas,  and  the  question  is, 
Did  he  leave  anything  here  on  which  to 
found  administration?  It  has  been  held 
that  "where  a  person  dies  intestate,  who  was 
not  a  resident  or  inhabitant  of  the  state  at 


In  this  connection  see  also  Grayson  v. 
Robertson,  122  Ala.  330,  82  Am.  St.  Rep. 
80,  25  So.  229,  Warrior  Coal  k  Coke  Co,  v. 
National  Bank,  —  Ala.  — ,  53  So.  997,  and 
Murphy  v.  Crouse,  135  Cal.  14,  87  Am.  St. 
Rep.  90,  66  Pac.  971,  which,  while  not  in- 
volving the  question  of  jurisdiction  to  ap- 
point an  administrator,  hold  that,  for  the 
purpose  of  administration,  the  situs  of  cor- 
porate stock  is  that  of  the  corporation  rath- 
er than  that  of  the  owner  of  the  stock. 


Claim  against  estate  of  another. 

An  apparent  claim  upon  an  estate  fur- 
nishes a  sufficient  basis  for  the  appoint- 
ment of  an  administrator  of  the  estate  of 
an  alien  claimant  to  pursue  it.  Emery  v. 
Cooley,  83  Conn.  235,  76  Atl.  529. 

The  interest  of  a  nonresident  beneficiary 
under  a  trust  created  by  a  will  which  had 
been  admitted  to  probate  in  the  state,  which 
trust  estate  was  in  process  of  settlement  in 
a  court  clothed  with  jurisdiction  of  the 
subject-matter  and  of  the  trustee,  was  suffi- 
cient to  authorize  the  appointment  of  an 
administrator  of  the  deceased  boieficiary. 
Vinton  v.  Sargent,  195  Mass.  133,  80  N.  £. 
826. 

The  right  to  a  distributive  share  in  an 
intestate's  estate  is  to  be  accounted  bona 
notahiUa  which  will  authorize  the  appoint- 
ment, in  the  county  where  intestate  resided 
and  left  her  estate,  of  an.  administrator  of 
the  estate  of  a  deceased  nonresident  claim- 
ant. Smith  V.  Munroe,  23  N.  C.  (1  Ired. 
L.)  345. 

But  the  court  had  no  jurisdiction  to  grant 
administration  over  an  estate  consisting  of 
slaves  which  were  in  another  state  at  the 
time  of  the  death  of  the.  owner,  and  were 
brought  into  the  state  by  the  executrix  of 
the  will,  who  qualified  in  the  other  state 
where  the  testator  died,  and  where  the  will 
was  admitted  to  probate,  independently  of 
the  fact  that  the  executrix  had  a  life  estate 
in  the  slaves,  as  by  virtue  of  her  qualifica- 
tion imder  the  will,  she  took  the  l^al  title 
to  them,  and  might  maintain  an  action  in 
this  state  in  her  own  name  without  taking  * 
L.R.A.1915D. 


out   letters   of   administration.     Treadwell 
V.  Rainey,  9  Ala.  590. 

Community  property. 

The  interest  of  a  deceased  wife  in  the 
community  property  is  not  sufiiciently 
tangible  to  become  the  subject  of  probate 
proceedings.  Packard  v.  Arellanes,  17  Cal. 
525. 

Interest  in  partnership. 

Wliere  intestate  was  a  nonresident  of  the 
state  at  the  time  of  his  death,  but  was  pos- 
sesised  of  a  valuable  interest  in  a  partoer- 
ship  in  the  state,  and  left  personal  prop- 
ertv  in  the  county  at  the  time  of  his  death, 
and  at  the  time  of  setting  apart  the  year's 
support  for  the  widow  and  two  of  the  minor 
children  they  resided  in  the  county,  the 
granting  of  letters  of  administration  and 
setting  apart  the  year's  support  to  the 
widow  and  minor  children  was  proper. 
Wright  V.  Roberts,  116  Ga.  194,  42  S.  E. 
369. 

Where  an  assignment  of  all  the  property 
of  a  bankrupt  partnership  was  made  with 
the  consent  of  the  banki^uptcy  court  to  par- 
ties who  furnished  money  to  effect  a  com- 
position with  creditors,  so  that  there  was 
no  reversion  of  interest  upon  the  discharge 
of  the  bankrupt,  to  the  individual  members 
of  the  prior  firm,  there  was  nothing  upon 
which  an  administration  might  attach  as 
to  any  of  the  prior  assets  of  the  firm  so  as 
to  give  the^  public  administrator,  acting  as 
administratbr  for  a  deceased  partner,  any 
interest  in  the  partnership  estate.  Haw- 
kins V.  Quinette,  166  Mo.  App.  153,  336  S. 
W.  246. 

Action  for  death  or  personal  injury. 

See  also  note  in  24  L.R.A.  686. 

As  to  the  right  to  grant  administration 
for  the  sole  purpose  of  bringing  an  action 
under  the  Federal  employers'  liability  act, 
see  note  to  Lamphere  v.  Oregon  R.  &  Nav. 
Co.  47  L.R.A.(N.S.)   78. 

Assuming  that  the  existence  of  assets  is 
necessary   to  give  jurisdiction   to  appoint 
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the  time  of  his  death,  and  who  left  no  es- 
tate within  the  state  to  be  administered,  a 
probate  court  of  the  state  has  no  jurisdic- 
tion to  issue  letters  of  administration  on  the 
estate  of  such  intestate,  and,  where  letters 
are  issued,  the  acts  of  the  court  in  doing  so 
are  utterly  null  and  void."  Mallory  v.  Bur- 
lington &  M.  River  R.  Co.  53  Kan.  557,  syl. 
H  1,  36  Pac.  1059;  Perry  v.  St.  Joseph  &  W. 
R.  Co.  20  Kan.  420;  Ewing  y.  Mallison,  65 
Kan.  484,  93  Am.  St.  Rep.  299,  70  Pac.  369. 
There  was  no  property  in  Kansas  on 
which  to  found  administration,  unless  Mil- 
ler's ownership  of  shares  of  stock  in  a  Kan- 
sas corporation  furnished  a  basis.  Under 
the  common  law  and  as  a  general  rule  the 
situs  of  personal  property  is  the  residence 
of  the  owner,  and  the  title  to  personalty  is 


in  the  domiciliary  executor  or  administrator. 
This  rule  may  be  modified  by  statute,  and  it 
frequently  is  for  taxation  and  some  other 
purposes.  If  the  general  rule  applies  that 
the  situs  of  personal  property  follows  the 
domicil  of  the  owner,  and  there  is  nothing 
in  the  character  of  the  property  to  except  it 
from  the  operation  of  this  rule,  then  it 
would  seem  that  the  probate  court  was  with- 
out jurisdiction  to  make  the  appointment. 
The  statute,  in  terms,  provides  that  ''the 
stock  of  any  corporation  created  under  this 
act  shall  be  deemed '  personal  estate."  Gen. 
Stat.  1909,  §  1743. 

It  is  contended,  however,  that  shares  of 
stock  are  unlike  ordinary  personalty,  and 
that  the  right  under  which  an  owner  holds 
stock  is  incident  to  the  ownership  of  the 


an  administrator,  either  because  decedent 
was  a  nonresident  or  because  the  law  of 
the  jurisdiction  requires  the  existence  of 
assets  even  in  the  case  of  resident  decedents, 
the  general  rule  is  that  a  cause  of  action 
for  wrongful  death  is  a  sufficient  asset  to 
justify  the  appointment  of  an  adminis- 
trator. Reiter-Connolly  Mfg.  Co.  v.  Ham- 
lin, 144  Ala.  192,  40  So.  280;  Mesker  v. 
Bishop,  —  Ind.  App.  — ,  103  N.  E.  492; 
Burden  v.  Wright,  —  Ga.  — ,  84  S.  E.  125 
{dictum)  ;  Findlay  v.  Chicago  &  G.  T.  R. 
Co.  106  Mich.  700,  64  N.  W.  732;  Fann  v. 
North  Carolina  R.  Co.  155  N.  C.  136,  71  S. 
E.  81;  Jordan  v.  Chicago  &  N.  W.  R.  Co. 
125  Wis.  580,  1  L.R.A.(N.S.)  88r»,  110  Am. 
St.  Rep.  865,  104  N.  W.  803,  4  Ann.  Cas. 
1113 ;  Richards  v.  Riverside  Iron  Works, 
56  W.  Va.  510,  49  S.  E.  437;  Fickeisen  v. 
Wheeling  Electrical  Co.  67  W.  Va.  335,  27 
L.R.A.(N.8.)  893,  67  S.  E.  788;  American 
Car  &  Foimdry  Co.  v.  Anderson,  127  C.  C. 
A.  587,  211  Fed.  301. 

The  right  to  letters  of  administration 
does  not  depend  upon  the  existence  of  tan- 
gible assets  to  administer,,  but  the  appoint- 
ment of  an  administrator  may  be  proper 
and  necessary  in  order  to  prosecute  some 
claim  of  indeterminate  value.  So,  adminis- 
tration should  have  been  granted  to  a 
widow  to  enable  her  to  prosecute  a  suit 
against  a  sheriff  for  permitting  her  hus- 
band to  be  taken  from  the  jail  and  killed 
by  a  mob.  Ex  parte  Jenkins,  25  Ind.  App. 
532,  81  Am.  St.  Rep.  114,  58  N.  E.  560. 

And  the  appointment  of  an  administrator 
of  an  intestate,  who  was  killed  under  cir- 
cumstances that  give  a  statutory  cause  of 
action  for  his  death,  was  not  invalid  on  the 
ground  that  no  right  of  action  arose  in  be- 
half of  anyone  until  after  the  adminis- 
trator had  been  appointed,  and  hence  the 
administrator's  appointment  was  not  sus- 
tained by  any  assets  in  existence  before  it 
was  made,  as  it  is  enough  that  assets  and 
appointment  come  into  being  at  the  same 
moment.  Southern  P.  Co.  v.  De  Valle  Da 
Copta,  111  C.  C.  A.  417,  190  Fed.  689. 

In  Re  Tasanen,  25  Utah,  396,  71  Pac. 
984,  the  court  expresses  its  opinion  that  the 
weight  of  authority  is  that  a  claim  for 
L.R.A.1915D. 


death  by  wrongful  act  is  an  asset  of  tilie  es- 
tate of  the  deceased,  but  held  that  it  was 
unnecessary  to  determine  that  question  in 
view  of  a  statute  which,  after  providing  for 
the  appointment  of  administrators  under 
certain  circumstances,  further  provided  for 
administration  in  all  other  cases  in  the 
county  where  application  for  letters  is  first 
made,  the  court  regarding  that  provision  as 
being  intended  to  apply  to  cases  in  which 
the  deceased  was  not  a  resident,  and  left 
no  property  in  the  state. 

Although  the  damages  recoverable  in  a 
statutory  action  for  wrongful  death  may 
not  be  assets  of  the  estate  of  the  de- 
ceased in  any  proper  sense  of  the  term, 
letters  of  administration  may  be  granted 
to  enforce  the  right  conferred  by  the 
statute,  although  the  decedent  left  no 
property  in  the  jurisdiction,  the  provision 
of  the  statute  giving  the  administrator  the 
right  to  sue  for  the  death  necessarily  im- 
plying the  right  of  the  probate  court  to 
appoint  an  administrator  for  that  purpose 
alone.  Washington  Asphalt  Block  &  Tile 
Co.  V.  Mackey,  15  App.  D.  C.  410. 

So,  in  Hutchins  v.  St.  Paul,  M.  &  M.  R. 
Co.  44  Minn.  6,  46  N.  W.  79,  16  Am.  Neg. 
Cas.  294,  although  the  court  said  that, 
whether  decedent  was  a  resident  or  non- 
resident, the  existence  of  assets  is  essential 
to  administration,  it  was  held  that  a  cause 
of  action  for  wrongful  death  was  a  suffi- 
cient foundation  for  administration  of  the 
estate  of  a  nonresident  in  the  county  of 
the  state  in  which  he  was  killed,  under  a 
statute  which  gives  the  right  to  bring  the 
action  to  the  personal  representative  alone, 
although,  strictly  speaking,  such  cause  of 
action  never  belonged  to  decedent  during 
his  lifetime,  but  accrued  only  upon  his 
death,  and  the  amount  recovered,  if  any, 
forms  no  part  of  his  general  estate,  but 
goes  to  the  next  of  kin. 

And  this  is  the  general  rule,  though  de- 
ceased was  a  nonresident  of  the  jurisdic- 
tion. Western  U.  Teleg.  Co.  v.  Lipscomb, 
22  App.  D.  C.  104;  J.  B.  k  J.  M.  Cornell 
Co.  V.  Ward,  93  C.  C.  A.  474,  168  Fed.  51 ; 
Dodge  V.  North  Hudson,  177  Fed.  986; 
Cornell  S.  B.  Co.  v.  Fallon,  102  C.  C.  A. 
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property,  and  therefore  that  the  situs  of  his 
right  or  interest  is  the  situs  of  the  corpora- 
tion. The  answer  to  this  contention  is  that, 
corporate  stock  having  been  declared  by  the 
legislature  to  be  personal  estate,  it  neces- 
sarily falls  into  the  classification  with  ordi- 
nary personal  property,  unless  the  statute 
expressly  gives  it  a  situs  elsewhere  for  pur- 
poses of  administration.  In  Cook  on  Cor- 
porations it  is  said:  *'It  is  a  well'estal)- 
lished  principal  of  law  that  shares  of  stock 
may,  for  certain  purposes,  have  a  silus  at 
two  separate  places  at  the  same  time.  For 
the  purposes  of  suits  concerning  rights  to  its 
title,  for  taxation,  and  for  a  few  other  pur- 
poses, shares  of  stock  follow  the  domicil  of 
the  stockholder."  2  Cook,  Corp.  7th  ed.  § 
363. 


In  Griffith  ▼.  Watson,  19  Kan.  23,  a  ques- 
tion arose  whether  capital  stock  of  a  corpor* 
ation  should  be  taxed  at  the  residence  of  the 
owner  or  in  a  city  in  the  same  county  where 
the  corporation  was  located  and  engaged  in 
business,  and  it  was  held  that  the  stock  waa 
taxable  at  the  residence  of  the  owner.  ThiB 
ruling  was  made  upon  the  theory  that  stock 
was  personal  property,  and  came  within  the 
common-law  rule  that  the  domicil  of  the 
owner  draws  to  it  all  bis  personal  estate, 
and,  besides,  this  rule  was  reinforced  by  the 
statute  which  provides  that  personal  prop- 
erty shall  foe  listed  and  taxed  at  the  place 
in  which  the  person  charged  with  the  tax 
resides.  For  purposes  of  taxation,  capital 
stock  may  have  a  situs  at  more  than  one 
place  at  the  same  time,  and  it  has  been  held 


345,  179  Fed.  293;  Southern  P.  Co.  v.  De 
Valle  Da  Costa,  supra;  Morris  v.  Chicago, 
R.  I.  4;  P.  R.  Co.  65  Iowa,  727,  54  Am.  Rep. 
39,  23  N.  W.  123;  Re  Stone,  —  Iowa,  -  , 
145  N.  W.  903;  Brown  v.  Louisville  &  N. 
R.  Co.  97  Ky.  228,  30  S.  W.  639;  Voris  v. 
Chicago,  M.  &  St.  P.  R.  Co.  172  Mo.  App. 
125,  157  S.  W.  835;  Missouri  P.  R.'Co.  v. 
Bradley,  51  Neb.  596,  71  N.  W.  283,  3  Am. 
Neg.  Rep.  244;  Vance  v.  Southern  R.  Co. 
138  N.  C.  460,  50  S  E.  860;  Re  Mayo,  60 
S.  C.  401,  54  L.R.A.  660,  38  S.  E.  634;  Re 
Lowham,  30  Utah,  436,  85  Pac.  445. 

In  Cooper  v.  Gulf,  C.  &  S.  F.  R.  Co.  41 
Tex.  Civ.  App.  596,  93  S.  W.  201,  however, 
it  was  held  that  the  courts  of  Texas,  in 
which  state  agencies  had  been  established 
by  railroad  companies  against  which  two 
distinct  causes  of  action  were  claimed, — one 
in  behalf  of  the  estate  of  decedent,  and  the 
other  in  behalf  of  his  surviving  wife  and 
children, — growing  out  of  a  fatal  injury  in- 
flicted in  Indian  Territory  upon  decedent, 
who  was  domiciled,  and  died,  in  Oklahoma, 
had  no  jurisdiction  to  appoint  an  adminis- 
trator, there  being  no  other  claim  of  assets 
in  the  state.  The  decision,  so  far  as  the 
cause  of  action  in  behalf  of  tlie  estate  was 
concerned,  rested  upon  the  gi-ound  that  the 
courts  of  Texas  would  not  enforce  such  a 
right  given  or  preserved  by  the  survival 
statute  in  force  in  the  Indian  Territory, 
for  the  reason  that  there  was  no  similar 
statute  in  Texas;  and  so  far  as  the  cause 
of  action  in  behalf  of  the  widow  and  chil- 
dren was  concerned,  upon  the  ground  that 
it  did  not  constitute  property  of  the  estate. 

See  also  Marvin  v.  Maysville  Street  R.  & 
Transfer  Co.  49  Fed.  436,  in  which  there  is 
a  dictum  to  the  effect  that  a  right  of  action 
for  wrongful  death  is  not  an  asset  upon 
which  an  administration  of  the  estate  of 
a  nonresident  decedent  could  be  obtained  in 
Kentucky,  although  the  injury  was  inflicted 
in  the  state,  and  the  amount  recovered,  if 
any,  would  become  a  part  of  the  personal 
estate  of  the  decedent,  and  as  such  be  sub- 
ject to  the  payment  of  his  debts,  and  go  to 
his  distributees  under  the  statutes  •  of  the 
(itat«  as  other  personal  property.  And  this, 
even  though  it  be  conceded  that  a  right  of 
L.K.A.]01oL>. 


action  for  personal  injuries  during  a  de- 
cedent's lifetime,  and  which  is  made  to  sur- 
vive his  death  by  statute,  might  be  suffi- 
cient assets  to  obtain  administration  upon 
his  estate. 

And  in  Louisville  &  N.  R.  Co.  v.  Herb, 
125  Tenn.  408,  143  S.  W.  1138,  the  court, 
indulging  the  presumption  that  the  statute 
of  Kentucky  is  similar  to  the  statute  of 
Tennessee,  which  authorizes  the  adminis- 
trator to  sue  as  trustee  for  the  widow  and 
next  of  kin,  and  not  for  the  benefit  of  the 
estate^  held  that  the  courts  of  Tennessee 
had  no  jurisdiction  to  appoint  an  adminis- 
trator for  a  decedent  who  was  domiciled  in 
Kentucky  and  received  the  injury  there,  the 
railroad  company  against  which  the  cause 
of  action  was  asserted  being  a  corporation 
of  Kentucky,  although  it  had  agents  and 
offices  in  Tennessee;  for  the  reason  that  the 
cause  of  action  for  death  was  not  an  asset 
of  the  decedent  within  the  meaning  of  the 
Tennessee  statute  in  relation  to  the  ap- 
pointment of  administrators  for  nonresi- 
dents' estates.  The  court  further  said  that 
even  if  the  claim  for  damages  growing  out 
of  the  alleged  killing  of  one  by  wrongful 
act  was  assets  of  the  estate  of  the  decedent 
within  the  meaning  of  the  local  statutes, 
the  county  court  of  the  county  in  which  the 
Kentucky  corporation  had  an  agency  would 
be  without  jurisdiction;  that  the  statutes 
were  enacted  to  provide  for  the  adminis- 
tration of  the  estates  of  nonresident  de* 
cedents  found  in  the  state  because  the  per- 
sonal representative  in  the  state  where  the 
decedent  resided  at  his  death  has  no  an- 
thority  in.  Tennessee;  and  it  was  not  in- 
tended that  the  courts  of  Tennessee  should 
assume  jurisdiction  of  assets  of  citizens 
and  residents  of  other  states  and  within 
the  jurisdiction  of  their  courts. 

The  appointment  of  an  administrator  in 
any  part  of  the  state  into  which  a  railroad 
might  run,  for  the  sole  purpose  of  bringing 
suit  upon  the  cause  of  action  created  by  a 
statute  of  another  state  for  the  negligent 
death,  of  an  intestate  who  was  killed-  on 
the  railroad  in  such  other  state,  is  not  au- 
thorized. I  Hall  v.  Louisville  A  N.  R.  Co. 
102  Ky.  480,  80  Am.  St  Rep.  3S8,  43  S.  W, 
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to  be  competent  for  the  legislature  to  pro^ 
vide  that  shares  of  stock  may  be  separated 
from  their  owner  and  given  a  situs  of  their 
own.  Tappan  v.  Merchants'  Nat.  Bank,  19 
WaU.  490,  22  L.  ed.  189. 

In  Covington  v.  First  Nat.  Bank,  198 
U.  S.  100,  111,  49  U  ed.  96»,  968,  25  Sup.  Ct. 
Rep.  562,  665,  it  was  ruled  that  ''the  situs  of 
shares  of  foreign-held  stock  in  an  incorpor- 
ated company,  in  the  absence  of  legislation 
imposing  a  duty  upon  the  company  to  return 
the  stock  within  the  state  as  the  agent  of  the 
owner,  is  at  the  domicil  of  the  owner." 

In  Luce  v.  Manchester  &  L.  R.  Co.  63  N.  H. 
588,  3  Atl.  618,  it  was  held  that  ''in  the 
absence  of  ancillary  administration  or  statu- 
tory prohibition,  the  domiciliary  admin- 
istrator   appointed    in    another    state    has 


authority  to  sell  and  assign  stock  of  the  de- 
cedent in  a  corporation  in  this  state,  and  the 
corporation  may  voluntarily  consent  to  its 
transfer  by  accepting  the  outstanding  cer- 
tificate and  issuing  a  new  one  to  the  pur- 
chaser. "     ( Syllabus. ) 

In  Ohio  it  was  held  that  shares  of  stock 
in  a  foreign  corporation  had  a  situs  in  Ohio 
for  purposes  of  taxation,  although  the  cor- 
poration was  located  in  another  state,  and 
its  capital  invested  in  real  property  in  that 
state.  Bradley  v.  Bauder,  36  Ohio  St.  28,  38 
Am.  Rep.  547.  The  same  view  was  taken  as 
to  the  situs  of  capital  stock  for  taxation 
purposes  in  New  Jersey.  State>  Fish,  Pros- 
ecutor, V.  Branin,  23  N.  J.  L.  484;  Newark 
City  Bank  v.  Fourth  Ward  Assessor,  30  N.  J. 
L.  13. 


698;  Turner  v.  Louisville  &  N.  R.  Co.  110 
Ky.  879,  62  S.  W.  1026. 

But  a  right  of  action  for  wrongful  death 
is  property  of  the  deceased  so  as  to  confer 
jurisdiction  upon  the  court  to  appoint  an 
administrator,  and  such  administrator  may 
be  appointed  in  the  state  where  defendant 
company  had  its  habitat,  although  the  de- 
ceased was  killed  in  .another  state.  Fickei- 
sen  V.  Wheeling  Electrical  Co.  67  W.  Va. 
335,  27  L.R.A.(N.S.)   893,  67  S.  E.  788. 

The  difficulty  of  determining  whether  a 
cause  of  action  for  death  is  an  asset  of  de- 
cedent's estate  is  avoided  in  some  cases  by 
granting  administration  upon  the  basis  of 
other  assets,  though  they  may  be  of  small 
value,  and  permitting  the  administrator  so 
appointed  to  sue  for  the  wrongful  death. 

Thus,  where  a  nonresident  who  was  killed 
within  the  state  had  property  in  his  pos- 
session consisting  of  a  pistol,  a  gold  watch, 
a  gold  badge  of  an  order,  and  money  be- 
longing to  him,  the  court  had  jurisdiction 
to  appoint  an  administrator  for  his  estate, 
and  the  administrator  could  bring  a  suit 
for  his  wrongful  death.  Anderson  v.  Louis- 
ville &  N.  R.  Co.  128  Tenn.  244,  159  S.  W. 
1086. 

And  in  Wheeler  v.  St.  Joseph  &  W.  R. 
Co.  31  Kan.  640,  3  Pac.  297,  Union  P.  R. 
Co.  V.  Dunden,  37  Kan.  1,  14  Pac.  501,  and 
Horton  v.  Trompeter,  53  Kan.  150,  35  Pac. 
1106,  which  were  decided  upon  the  theory 
that  assets  were  necessary  even  in  cases  of 
residents,  the  court  sustained  the  granting 
of  letters  of  administration  upon  the  es- 
tates of  resident  minors  where  the  assets 
were  unimportant,  and  obviously  the  pur- 
pose of  taking  out  administration  was  to 
enable  the  administrator  to  sue  for  the 
wrongful  death  of  the  minor. 

But  in  Zieraer  v.  Crucible  Steel  Co.  99 
App.  Div.  169,  90  N.  Y.  Supp.  962,  it  is 
held  that  the  securing  of  letters  of  adminis- 
tration upon  the  estate  of  a  nonresident 
upon  the  ground  that  he  had  property  in 
the  state,  when  in  fact  he  had  none,  was 
a  legal  fraud  upon  the  court,  although  the 
petition,  in  urging  that  the  deceased  left 
property  in  the  state,  also  stated  that  the 
property  was  of  no  value;  and  the  court 
L.K.A.1915D. 


had  no  jurisdiction  to  make  the  appoint- 
ment, and  the  administrator  could  not  bring 
a  suit  to  recover  for  the  wrongful  death  of 
intestate,  which  cause  of  action  arose  in 
another  state. 

And  in  Mai  lory  v.  Burlington  &  M.  River 
R.  Co.  53  Kan.  557,  36  Pac.  1059,  letters 
of  administration  were  held  void  where  ap- 
parently the  purpose  for  which  they  w^ere 
issued  was  to  enable  the  administrator  to 
bring  an  action  for  the  wrongful  death  of 
his  intestate,  and  it  appeared  that  intestate 
was  a  nonresident  of  the  state  and  owned 
no  property  therein. 

However,  in  Cox  v.  Kansas  City,  86  Kan. 
298,  120  Pac.  553,  the  court  sustained  the 
grant  of  letters  of  administration  upon  the 
estate  of  a  nonresident  where  it  was  obvious 
that  the  real  purpose  of  the  appointment 
was  to  provide  a  plaintiff  for  the  prosecu- 
tion of  a  death  claim,  where  the  only  other 
property  left  by  him  in  the  state  was  the 
suit  of  clothes  he  wore,  valued  at  $1.50, 
making  no  referenoe  to  the  Mallory  Case, 
but  discussing  the  other  Kansas  cases  cited 
above,  involving  residents,  and  saying  it 
saw  no  just  ground  for  distinction  in  prin- 
ciple between  residents  and  nonresidents. 

In  Austin  v.  Pittsburg,  C.  C.  *&  St.  L. 
R.  Co.  122  Ky.  304,  5  L.R.A.(N.S.)  756, 
91  S.  W.  742,  Under  a  statute  authorizing 
the  appointment  of  an  administrator  by  the 
court  of  the  county  "where  decedent  died, 
or  where  his  estate,  or  any  part  thereof, 
shall  be,  or  where  there  may  be  any  debt  or 
demand  owing  him,"  it  was  held  that  the 
court  of  the  county  where  a  suit  by  de- 
cedent for  personal  injuries  was  pending 
at  the  time  of  his  death  had  jurisdiction  to 
appoint  an  administrator  to  carry  on  the 
action,  such  a  cause  of  action  surviving  ac- 
cording to  the  survival  statute  of  the  state, 
though  the  claim  was  the  only  asset  de- 
cedent left  in  the  jurisdiction,  and  he  waa 
a  resident  of  and  the  injury  occurred  in 
another  state,  the  statute  of  which  did  not 
provide  for  the  survival  of  such  causes  of 
action. 

Upon  the  death  within  the  state  of  a 
nonresident  who  has  brought  an  action  to 
recover    damages    for   a   wrongful    ejection 
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While  shares  of  capital  stock  give  no  title 
to  the  tangible  property  of  the  corporation, 
they  do  give  the  owner  the  right  to  share  in 
the  earnings  or  profits  of  the  corporation 
while  it  is  a  going  concern,  and  entitle  him 
to  receive  his  proportion  of  the  assets  in 
case  they  are  sold,  or  that  the  corporation 
is  finally  dissolved.  Although  such  shares 
only  represent  the  interest  of  the  sharehold- 
er in  the  corporation,  they  are  generally  held 
to  be  property,  and  our  statute  declares  that 
they  shall  be  treated  as  personal  property. 
It  is  the  view  of  the  court  that,  in  the  ab- 
sence of  legislation  fixing  the  situs  of  such 
property  for  purposes  of  administration  else- 
where, it  must  be  regarded  as  at  the  domicil 
of  the  stockhc^der,  and  hence  there  was 
nothing  in  Kansas  upon  which  to  fouud  ad- 
ministration of  the  estate  of  Miller,  and  the 
probate  court  of  Labette  county  rightly  re- 
fused to  appoint  an  administrator.  A  dif- 
ferent view  was  taken  by  the  supreme  court 


of  Missouri  in  Richardson  v.  Busch,  198  Mo. 
174,  115  Am.  St.  Rep.  472,  95  S.  W.  894, 
where  it  was,  in  effect,  held  that  the  situs 
of  shares  of  stock  in  a  New  York  corpora- 
tion was  in  New  York,  and  not  in  Missoiari, 
where  they  were  held.  In  answer,  it  is  ar- 
gued that  the  shares  were  only  temporarily 
in  Missouri,  that  they  really  belonged  in 
New  York,  which  was  the  location  of  the  cor- 
poration, and  therefore  the  statements  in 
the  decision  as  to  the  situs  of  stock  being 
in  the  state  in  which  the  corporation  is  or- 
ganized and  doing  business  must  be  regarded 
as  dictum  and  not  controlling.  Another  au- 
thority cited  by  appellee  is  Grayson  v.  Rob- 
ertson, 122  Ala.  330,  82  Am.  St.  Rep.  80,  25 
So.  229,  where  it  was,  in  effect,  held  t^at,  for 
the  purposes  of  administration,  the  situs  o€ 
a  certificate  of  stock  of  a  corporation  owned 
by  a  decedent  is  in  the  state  where  the  cor- 
poration was  organized  and  has  its  principal 
place  of  business,  since  it  is  the  situs  of  the 


from  a  railroad  train  upon  which  he  was 
a  passenger,  resulting  in  his  contracting  a 
disease  from  which  he  died  while  the  suit 
was  pending,  it  was  held  that  the  action 
came  within  the  survival  statute  of  the 
state,  and  was  a  sufficient  asset  to  support 
the  appointment  of  an  administrator  in  the 
county  where  it  was  pending.  Forrester  v. 
Southern  P.  Co.  36  Nev.  247,  48  L.R.A. 
(N.S.)  1,  134  Pac.  753,  rehearing  denied  in 
36  Nev.  317,  136  Pac.  705. 

Claim  against  government. 

See  also  note  in  24  L.R.A.  687. 

A  claim  against  the  government  does 
not  furnish  foundation  for  a  local  adminis- 
tration in  the  District  of  Columbia  when 
the  decedent  was  domiciled  in  another  juris- 
diction at  the  time  of  his  death.  Re  Colt, 
3  App.  D.  C.  246. 

Insurance  policy. 

See  note  in  24  L.R.A.  687. 

A  policy  of  life  insurance  issued  by  a 
company  incorporated  in  one  state,  payable 
to  the  assured,  his  executors  or  adminis- 
trators, is  an  asset  for  the  purpose  of 
founding  administration  upon  his  estate  in 
another  state  in  which  the  corporation 
transacted  business  at  the  time  of  his  death 
and  has  $«ince  transacted  it,  and,  as  required 
by  the  statutes  of  that  state,  has  an  agent 
on  whom  process  against  it  may  be  served. 
New  England  Mut.  L,  Ins.  Co.  v.  Wood- 
worth,  111  U.  S.  138,  28  L.  ed.  379,  4  Sup. 
Ct.  Rep.  364;  Smith  v.  New  York  L.  Ins. 
Co.  57  Fed.  133,  affirmed  in  14  C,  C.  A.  635, 
29  U.  S.  App.  220,  67  Fed.  694. 

A  policy  of  life  insurance  upon  the  life 
of  deceased  which  was  actually  carried  be- 
yond the  limits  of  the  county  during  his 
life  and  has  iiever  since  been  returned  to 
the  county  does  not  give  jurisdiction  to 
the  court  of  the  county  to  grant  adminis- 
tration, whether  or  not  it  was  rightfully  re- 
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moved.     Power  v.  Green,   139   Ga.   64,   76 
S.  E.  567. 

Real  estate. 

See  also  note  in  24  L.R.A.  688. 

As  to  sale  of  real  estate  in  state  other 
than  decedent's  domicil  to  pay  debts,  see 
note  to  Dow  v.  Lillie,  ante,  754. 

In  Re  Strong,  119  Cal.  663,  51  Pac.  1078, 
although  a  nonresident  intestate  left  no 
debts  or  personal  estate,  and,  by  mutual 
consent  of  the  heirs,  no  administration  was 
taken  out  upon  real  estate  left  by  him,  it 
was  held  that  the  court  had  jurisdiction 
to  grant  letters  of  administration  to  the 
public  administrator  and  to  grant  an  order 
for  the  sale  of  such  real  estate  to  pay  the 
expenses  of  administration,  under  a  pro- 
bate statute  which  clearly  contemplated 
that  all  property  of  decedents  undisposed 
of  at  death  should  pass  through  adminis- 
tration for  the  purpose  of  ascertaining  and 
protecting  the  rights  of  creditors,  and  prop- 
erly transmitting  the  title  of  record. 

Land  sold  by  a  deceased  nonresident  un- 
der bond  for  title,  and  for  which  he  had 
received  the  full  amount  of  the  purchase 
money,  is  not  a  part  of  his  estate,  or  such 
property  as  will  support  the  granting  of 
letters  of  administration.  Adams  v.  Brooks, 
35  Ga.  63. 

A  conditional  certificate  which  was  issued 
to  immigrants  and  settlers  under  the  land 
law,  being  transferable  by  the  grantee,  a 
resident  intestate  who  left  no  property  ex- 
cept such  a  conditional  certincate,  which 
he  had  assigned,  had  no  property  to  give 
the  probate  court  jurisdiction  to  grant  ad- 
ministration;  and,  while  letters  of  adminis- 
tration might  have  been  issued  on  the  sup- 
position that  there  was  an  estate,  yet,  when 
it  became  manifest  to  the  court  that  the 
land  in  question  formed  no  part  of  the  es- 
tate, and  that  there  was  no  estate  to  be 
administered,  it  was  the  duty  of  the  court 
to  at  once  discharge  the  administrator  and 
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corporation,  and  not  the  domicil  of  the 
holder  of  the  certificate,  that  determines.  It 
is  argued,  however,  that  this  authority  rests 
to  some  extent  on  a  local  statute,  and  is 
therefore  not  entitled  to  much  weight,  since 
it  is  directly  opposed  to  the  general  rule 
vrhich  fixes  the  situs  of  personal  property  at 
the  domicil  of  the  owner. 

It  follows  that  the  judgment  of  the  Dis- 
trict Court  must  be  reversed. 

Boreb,  Porter,  Benson,  and  West, 
33,,  concur. 

Johnston,  Ch.  J.,  dissenting: 

In  my  view  the  situs  of  the  shares  of  stock 
owned  by  Miller  was  in  Labette  county,  Kan- 
sas, the  home  and  principal  place  of  business 
of  the  corporation.  While  the  authorities 
on  the  subject  are  not  in  harmony,  it  is  gen- 
erally recognized  that  certificates  of  stock 
are  not  debts,  credits,  securities,  or  chattels. 


but  are  simp^  evidences  that  the  holder  is 
a  member  of  and  has  an  interest  in  a  cor- 
poration which  itself  owns  all  of  its  prop- 
erty. In  a  sense,  shares  of  stock  are  treated 
as  property;  but  it  is  of  a  peculiar  kind) 
which  gives  the  owner  no  right  or  title  to 
the  tangible  property  of  the  corporation.  It 
is  such  an  exceptional  property  right  that  it 
can  only  be  enforced  where  the  corporation 
is  organized  and  has  its  place  of  business, 
and  within  the  intention  of  the  legislature 
the  situs  of  the  property  for  administration 
purposes  is  at  the  home  of  the  corporation. 
In  Thompson  on  Corporations  it  is  said: 
''The  general  rule  is  that  shares  of  stock  in 
a  corporation  are  personal  property,  whose 
location  is  in  the  state  where  the  corpora- 
tion is  created.  It  is  true  that  for  purposes 
of  taxation  and  some  other  similar  purposes 
stock  follows  the  domicil  of  its  owner;  but, 
considered  as  property  separated  from  its 
owner,  stock  is  in  existence  only  in  the  state 


to  dismiss  the  whole  matter  from  the  pro- 
bate docket.  Merriweather  v.  Kennard,  41 
Tex.  273. 

Assets    brought    within    jurisdiction    after 
death  of  intestate. 

See  also  note  in  24  L.R.A.  688. 

Assuming  that  a  probate  court  had  no 
power  to  appoint  an  administrator,  for  the 
reason  that  the  deceased  left  no  estate  in 
the  county,  subsequent  bringing  of  the  prop- 
erty into  the  county  by  the  administrator 
would  confer  jurisdiction  of  the  subject- 
matter  upon  the  court,  and  authorize  it  to 
charge  him  with  the  property.  Ela's  Ap- 
peal, 68  N.  H.  35,  38  Atl.  501. 

But,  under  a  statute  giving  the  surrogate 
court  of  each  county  jurisdiction  to  grant 
letters  of  administration  where  the  decedent, 
not  being  a  resident  of  the  state,  died  with- 
out the  state,  leaving  personal  property 
*'which  has,  since  his  death,  come  into  that 
county,  and  no  other,  and  remains  unad- 
ministered,"  personal  property  temporarily 
within  the  county  of  the  state,  in  the  pos- 
session of  a  domiciliary  administrator  ap- 
pointed in  another  state,  is  not  sufficient 
to  ^ive  to  the  surrogate  court  of  that  coun- 
ty jurisdiction  to  appoint  an  administrator 
of  such  property.  Re  McCabe,  84  App.  Div. 
145,  82  N.  Y.  Supp.  180,  affirmed  in  177 
N.  y.  684,  69  N.  E.  1126. 

So,  statutory  provisions  for  the  adminis- 
tration of  assets  of  an  intestate  which 
"shall  arrive  within  county  of  New  York 
after  his  death,"  and  "which  has  since  his 
death  come  into  the  state  and  remains  un- 
administered,"  should  be  construed  as  mean- 
ing that  the  assets  must  arrive  or  come 
into  the  state  in  good  faith,  in  due  course 
of  business,  and  not  for  the  avowed  object 
of  securing  a  resident  plaintiff  who  can 
prosecute  a  cause  of  action  against  a  for- 
eign corporation,  arising  in  and  between 
residents  of  another  state.  So,  where  the 
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only  property  of  an  intestate  within  the 
state  was  a  watch  and  chain  which  was 
brought  into  the  state  after  his  death,  for 
the  sole  purpose  of  giving  the  court  juris- 
diction, it  was  not  sufficient  for  that  pur- 
pose, and  the  procuring  of  the  appointment 
of  an  administrator  upon  the  facts  stated 
amounted  to  fraud,  so  that  the  appoint- 
ment could  be  attacked  collaterallv.  Hoes 
V.  New  York,  N.  H.  &  H.  R.  Co.  178  N.  Y. 
436,  66  N.  E.  119,  reversing  73  App.  Div. 
363,  77  N.  Y.  Supp.  117. 

And  a  promissory  note  which  was  brought 
into  the  county  subsequently  to  the  death 
of  decedent  for  the  purpose  of  conferring 
improperly  a  colorable  probate  jurisdiction 
upon  the  court  of  the  county  was  held  not 
hona  notahilia  in  the  county,  and  an  ad- 
ministration granted  upon  it  was  vacated. 
Neal  V.  Boykin,  129  Ga.  676,  121  Am.  St. 
Rep.  237,  59  S.  E.  912.  But  on  an  appeal 
from  a  trial  upon  an  agreed  statement  of 
facts,  reported  in  132  Ga.  400,  64  S.  £. 
480,  it  is  held  that  the  allegations  of 
fraud  were  not  sustained  by  the  evidence, 
and  that,  although  intestate  was  a  resident 
of  another  state,  and  left,  at  the  time  of 
his  death,  no  property  in  the  county  of  this 
state,  where  application  for  letters  of  ad- 
ministration were  made,  yet,  where  per- 
sonal property  of  the  intestate  was  brought 
into  the  county  after  his  death,  and  was 
there  located  at  the  time  when  application 
was  made  for  letters  of  administration,  the 
ordinary  of  that  county  had  jurisdiction  to 
grant  letters  of  administration  unless  the 
property  was  carried  there  in  bad  faith. 

An  unauthorized  decree  granting  plain- 
tiff's letters  of  administration  cannot  be 
upheld  by  showing  that  property  of  the  in- 
sured intestate  was  brought  into  the  state 
after  his  death,  no  such  facts  having  been 
presented  to  the  surrogate  or  acted  upon 
by  him  when  he  made  the  decree.  Mc- 
Carthy V.  Supreme  Court,  I.  O.  F.  107  App. 
Div.  186,  94  N.  Y.  Supp.  876.  R.  L.  S. 
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of  the  corporation.  On  tUis  point  the  Su- 
preme Court  of  the  United  States  has  said: 
'The  certificates  are  only  evidence  of  the 
ownership  of  the  shares,  and  the  interest 
represented  by  the  shares  is  held  by  the  com- 
pany for  the  benefit  of  the  true  owner.  As 
the  habitation  or  domic il  of  the  company  is 
and  must  be  in  the  state  that  created  it,  the 
property  represented  by  its  certificates  of 
stock  may  be  deemed  to  be  held  by  the  com- 
pany within  the  state  whoBe  creature  it  is, 
whenever  it  is  souglit  by  suit  to  determine 
who  is  its  real  owner.' "  4  Thomp.  Corp.  2d 
ed.  §  3471. 

Counsel  for  appellee  quoted  from  and  rely 
upon  Cook  on  Corporations;  but,  while  that 
authority  says  tliat  for  purposes  of  taxation 
and  a  few  other  purposes  shares  of  stock 
follow  the  domicil  of  the  stockholder,  this 
is  upon  the  theory  that  such  property  may 
have  a  situs  at  more  than  one  place  at  the 
same  time,  and  it  then  adds:  *'0n  the  other 
hand,  it  has  at  the  same  time  a  situs  wher<; 
the  corporation  exists,  and  this  situs  may 
be  for  the  purposes  of  suits  concerning  the 
title  to  the  stock,  for  attachment  and  exe- 
cution, and  for  various  other  similar  pur- 
poses.**   2  Cook,  Corp.  7th  ed.  §  363. 

In  Grayson  v.  Tobertson,  122  Ala.  330,  82 
Am.  St.  Rep.  80,  25  So.  229,  this  question 
was  directly  involved,  and  it  was  expressly 
decided,  not  on  a  local  statute,  that  for  pur- 
poses of  administration  the  situs  of  shares 
of  stock  of  a  corporation  was  in  the  state 
where  the  corporation  was  created,  and  not 
at  the  domicil  of  the  owner.  In  a  still  later 
case  the  supreme  court  of  Alabama  reaf- 
firmed this  holding,  and  declared  that  "a 
certificate  of  corporate  stock  is  merely  evi- 
dence of  ownership,  and  the  situs  of  the  in- 
terest which  it  represents  must  for  the  pur- 
poses of  administration  be  in  the  state  in 
which  the  corporation  is  organized  and  has 
its  place  of  business."  Warrior  Coal  &  Coke 
Co.  V.  National  Bank,  —  Ala.  — ,  53  So.  997, 
head  note,  ^  3. 

In  Richardson  v.  Busch,  198  Mo.  174,  115 
Am.  St.  Rep.  472,  95  S.  W.  894,  the  subject 
was  discussed  at  considerable  length,  and 
cogent  reasons  are  given  why  the  situs  of 
such  property  is  necessarily  in  the  state  of 
the  corporation.  In  Murphy  v.  Crouse,  135 
Cal.  14,  87  Am.  St.  Rep.  90^  66  Pac.  971,  it 
is  held  that  ordinarily  choses  in  action  ad- 
here to  the  person  of  the  owner;  but  that 
for  purposes  of  administration  this  is  not 
true  as  to  certificates  of  stock.  In  a  ques- 
tion aflfecting  the  title  to  shares  of  stock  the 
Supreme  Court  of  the  United  States  decided 
that  the  habitation  or  domicil  of  the  corpor- 1 
ation  is  in  the  state  that  creates  it,  and  that 
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the  property  represented  by  the  certificates 
of  stock  is  deemed  to  be  within  the  state  and 
to  be  held  by  the  corporation  for  the  benefit 
of  the  owner.  Jellenik  v.  Huron  Copper 
Min.  Co.  177  U.  S.  1,  44  L.  ed.  647,  20  Sup. 
Ct.  Rep.  559.  In  Andrews  v.  Guayaquil  & 
Q.  R.  Co.  69  N.  J.  Eq.  211,  60  Atl.  568,  it 
was  ruled  that  the  situs  of  stock  in  a  New 
Jersey  corporation  was  in  New  Jersey,  and 
that  any  question  relating  to  it  might  be  de- 
termined there.  In  Fahrig  v.  Milwaukee  k, 
0.  Breweries,  113  111.  App.  525,  it  was  de- 
clared that  "the  general  rule  is  that  shares 
of  stock  in  a  corporation  are  personal  prop- 
erty whose  location  is  in  the  state  where  the 
corporation  is  created"  (Syllabus  If  3).  Re 
Arnold,  114  App.  Div.  244,  99  N.  Y.  Supp. 
740;  Re  Fitch,  160  N.  Y.  87,  54  N.  E.  701; 
note  in  25  Ann.  Cas.  954.  In  State  ex  rel. 
Dawson  v.  Davis,  88  Kan.  849,  129  Pac. 
1197,  Ann.  Cas.  1914B,  688,  where  the  in- 
heritance tax  law  was  under  consideration, 
it  was  said  that  "shares  of  stock  are  re- 
garded as  situated  in  the  state  of  incorpor- 
ation." (p.  850.)  Being  property  situated 
in  the  state,  it  should  not  be  withdrawn 
from  the  state  until  the  claims  of  resident 
creditors  are  satisfied.  As  said  in  Denny  v. 
Faulkner,  22  Kan.  89 :  "A  state  always  has 
the  right  to  protect  home  creditors  by  ad- 
ministration of  the  decedent's  property 
within  its  borders."     (p.  95.) 

Our  statute  provides  that,  if  a  person  of 
another  state  dies  intestate,  leaving  prop- 
erty in  Kansas  to  be  administered,  the  pro- 
bate court  of  the  county  where  the  property 
is  situated  may  grant  administration.  Gen. 
Stat.  1909,  §  343G.  In  my  view  the  legisla- 
ture intended  that  property  such  as  shares 
of  stock  situated  in  Kansas  should  be  ad- 
ministered in  Kansas,  and  that  it  was  nevf^r 
the  legislative  intention  that  property  of  a 
decedent  should  be  removed  from  the  state 
until  the  debts  due  to  its  own  citizens  had 
been  paid.  The  officers  of  the  corporation 
are  really  the  agents  and  representatives  of 
the  owners  of  the  shares  wherever  they  may 
be,  and  their  claims  mu^t  be  presented  in 
Kansas  in  order  to  obtain  either  the  profits 
in  the  enterprise  or  a  share  of  the  assets  in 
case  of  final  dissolution  and  distribution. 
The  property  being  situated  in  Kansas,  the 
administrator  appointed  in  Missouri  did  not 
acquire  any  title  to  the  shares,  and  has  no 
authority  to  dispose  of  them. 

I  am  authorized  to  state  that  Mr.  Justice 
Mason  and  Mr.  Justice  Smith  concur  in 
this  dissent. 

Petition  for  rehearing  denied. 
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DID  CASE,  Appt., 
▼. 

STEELE  COAL  COMPANY. 

(162  Ky.  68,  171  S.  W.  993.) 

Master  and  servant  —  libel  by  servant  — 
liability  of  master. 

An  employer  is  not  responsible  for  a  libel 
perpetrated  as  a  joke  by  his  bookkeeper  in 
stating  an  account  with  an  employee  on  a 
blank  furnished  for  that  purpose,  which 
consists  of  a  pencil  memorandum  of  an  item 
implying  bestiality,  which  is  not  carried 
into  the  footings,  and  for  which  there  is 


no  heading  in  the  blank,  since  the  act  is  not 
within  the  scope  of  the  bookkeeper's  employ- 
ment. 

(January  8,  1915.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Pike  County  in 
defendant's  favor  in  an  action  brought  to 
recover  damages  for  an  alleged  false  and 
malicious  publication  by  defendant's  agent 
of  a  libel  against  plaintiff.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  E.  J.  Ptckleslmer  and  Roscoe 
Vanover,  for  appellant,  relied  on : 

Pennsylvania  Iron  Works  Co.  v.  Henry 
Vogt  Mach.  Co.  139  Ky.  497,  8  L.R.A.(N.S.) 


Jfote.  —  Liability  of  employer  other 
than  proprietor  of  publication  for 
libel  by  employee. 

As  to  right  of  corporation  to  maintain 
an  action  for  libel  affecting  its  business, 
see  notes  to  Brayton  v.  Cleveland  Special 
Police  Co.  52  L.R.A.  526;  Gross  Coal  Co.  v. 
Rose,  2  L.R.A.(N.S.)  741;  and  the  late  case 
of  Pennsylvania  Iron  Works  Co.  v.  Henry 
Vogt  Mach.  Co.  8  L.R.A.(N.S.)   1023. 

As  to  liability  of  master,  including  cor- 
poration, for  slander  by  servant,  see  notes 
to  Singer  Mfg.  Co.  v.  Taylor,  9  L.R.A.(N.S.) 
929;  Hypes  v.  Southern  R.  Co.  21  L.RA. 
(N.S.)  873;  and  the  later  case  of  Duqueane 
Distributing  Co.  v.  Greenbaum,  24  L.R.A. 
(N.S.)    955. 

As  to  liability  of  telegraph  company  for 
handling  libelous  message,  see  notes  to 
Western  U.  Teleg.  Co.  v.  Cashman,  9  L.R.A. 
(N.S.)  140,  and  Grisham  v.  Western  U. 
Teleg.  Co.  37  L.R.A.(N.S.)  861. 

As  to  punitive  damages  for  libel  by  serv- 
ant, see  note  to  Forrester  v.  Southern  P. 
Co.   48  L.R.A.(N.S.)    62. 

As  to  criminal  liability  of  master  for 
libel  by  servant,  see  note  to  Com.  v.  Sacks, 
43  L.R.A.(N.S.)  37. 

The  present  note  does  not  cover  the  ques- 
tion of  what  communications  are  privileged 
or  what  circumstances  will  constitute  mal- 
ice destroying  the  privilege.  As  to  privi- 
lege of  communications  between  principal 
and  agent,  see  note  to  Bohlinger  v.  Germania 
L,  Ins.  Co.  36  L.R.A.(N.S.)  449.  As  to 
privilege  as  affected  by  extent  of  publica- 
tion, see  note  to  Coleman  v.  MacLennan, 
20  L.R.A.(N.S.)  361.  And  see  the  later  case, 
Kruse  v.  Rabe,  33   L.RwA..(N.S.)    469. 

Neither  does  the  note  cover  the  question 
of  what  constitutes  a  ratification,  nor  the 
liability  of  a  partnership  for  libel. 

Liability  of  corporation  for  libel — ^generally. 

This  note  assumes  that  the  article  in 
question  was  libelous,  and  deals  only  with 
the  question  whether  the  employer  is  liable 
for  the  particular  act  of  his  employee. 

The  authorities  are  agreed  that  a  corpo- 
ration is  liable  for  a  libel  published  by  its 
agents  or  servants,  where  the  act  was  ex- 
pressly auUiorized,  or  was  within  the  scope 
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of  their  authority.  Maynard  v.  Fireman's 
Fund  Ins.  Co.  34  Cal.  48,  91  Am.  Dec.  672; 
Philadelphia,  W.  &  B.  R.  Co.  v.  Quigley, 
21  How.  202,  16  L.  ed.  73 ;  Washington  Gas- 
light Co.  V.  Lansden,  9  App.  D.  C.  508,  af- 
firmed on  this  point  in  172  U.  S.  534,  43 
L.  ed.  543,  19  Sup.  Ct.  Rep.  296;  Behre  v. 
National  Cash  Register  Co.  100  Ga.  213,  62 
Am.  St.  Rep.  320,  27  S.  E.  986 ;  Howe  Mach. 
Co.  V.  Souder,  58  Ga.  64;  Pennsylvania  Iron 
Works  Co.  V.  Henry  Vogt  Mach.  Co,  139 
Ky.  497,  8  L.Rj^.(NJS.)  1023,  139  Am.  St. 
Rep.  504,  96  S.  W.  551 ;  Vinas  v.  Merchants' 
Mut.  Ins.  Co.  27  La.  Ann.  367;  Pattison  v. 
Gulf  Bag  Co.  116  U.  963,  114  Am.  St.  Rep. 
570,  41  So.  224;  Fogg  v.  Boston  &  L.  R. 
Corp.  148  Mass.  513,  12  Am:  St.  Rep.  683, 
20  N.  E.  109;  Howland  v.  George  F.  Blake 
Mfg.  Co.  156  Mass.  543.  31  N.  E.  666;  Bacon 
V.  Michigan  C.  R.  Co.  55  Mich.  224,  54  Am. 
Rep.  372,  21  N.  W.  324;  Minter  v.  Brad- 
street  Go.  174  Mo.  444,  73  S.  W.  668;  Hus- 
sey  V.  Norfolk  Southern  R.  Co.  98  N.  C.  34, 
2  Am.  St.  Rep.  312,  3  S.  E.  923;  Union  Cent. 
L.  Ins.  Co.  V.  Mutual  Ben.  L.  Ins.  Co.  6 
Ohio  Dec.  Reprint,  521;  Hardoncourt  v. 
North  Penn  Iron  Co.  225  Pa.  379,  74  Atl. 
243;  Missouri  P.  R.  Co.  v.  Behee,  2  Tex, 
Civ.  App.  107,  21  S.  W.  384;  Belo  v.  Fuller, 
84  Tex.  460,  31  Am.  St.  Rep.  75.  19  S.  W. 
616;  Missouri  P.  R.  Co.  v.  Richmond,  73 
Tex.  568,  4  LJl.A.  280,  15  Am.  St.  Rep. 
794,  11  S.  W.  565;  Sun  Life  Assur.  Co.  v. 
Bailey,  101  Va.  443,  44  S.  E.  692;  Empire 
Cream  Separator  Co.  v,  De  Laval  Dairy  Sup- 
ply Co.  75  N.  J.  L.  207,  67  Atl.  711 ;  Citizens' 
Life  Assur.  Co.  v.  Brown  [1904]  A,  C*  423, 
73  L.  J.  P.  C.  N.  S.  102,  90  L.  T.  N.  S.  739, 
20  Times  L.  R.  497,  53  Week.  Rep.  176; 
Whitfield  V.  Southeastern  R.  Co.  El.  Bl.  & 
El.  115,  27  L.  J.  Q.  B.  N.  S.  229,  4  Jur.  N.  S. 
688,  6  Week.  Rep.  545. 

The  practical  question  is  whether  the 
employee  was  acting  within  the  scope  of  his 
authority  in  publishing  the  Ubel,  and  that 
is  obviously  quite  a  different  question  in 
the  case  of  employers,  corporate  or  other- 
wise, not  engaged  in  the  publication  of 
papers  or  magazines,  than  in  the  case  of 
employers  so  engaged;  and  the  latter  class 
of  cases  has  therefore  been  excluded. 

And  it  was  conceded  in  Ramsdell  v.  Penn- 
sylvania R.  Co.  79  N.  J.  L.  379,  75  Atl.  444, 
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1023,  139  Am.  St.  Rep.  504,  96  S.  W.  551; 
10  Cyc.  1203;  Missouri  P.  R.  Co.  v.  Rich- 
mond, 73  Tex.  568,  4  L.R.A.  280,  15  Am.  St. 
Rep.  794,  11  S.  W.  555;  Hill  v.  Murphy, 
212  Mass.  1,  40  L.R.A.  (N.S.)  1102,  98 
N.  E.  781,  Ann.  Gas.  1913C,  374;  note  to 
Com.  V.  Sacks,  43  L.R.A.(N.S.)    1-44. 

Messrs.  Stratton  &  Stephenson  for  ap- 
pellee. 

Settle,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  appeal  from  a  judgment  of 
the  Pike  circuit  court,  entered  *  upon  a 
verdict  returned  in  behalf  of  appellee  in 
obedience  to  a  peremptory  instruction  from 
the  court.  The  action  was  brought  by  ap- 
pellant to  recover  of  appellee  damages  for 


the  alleged  false  and  malicious  publication 
by  its  agent  of  a  libel  against  and  concern- 
ing him.  The  language  and  character  of 
the  libel  will  more  fully  appear  from  the 
following  averments  of  the  petition: 
"Plaintiff  states  that  on  and  prior  to  Feb- 
ruary 16,  1913,  he  was  employed  by  the 
defendant  and  in  its  service,  engaged  in 
mining  coal  at  its  mine  In  Pike  eounty; 
.  .  .  that  it  was  cuartomarv  for  defendant 
company  to  issue  to  its  laborers  statements 
showing  the  amount  of  labor  performed  by 
the  laborer  for  the  two  weeks  preceding,  and 
said  statement  also  showed  anv  and  all 
advances  made  said  laborer  for  said  period; 
.  .  .  that  on  said  date  defendant,  by  its 
duly  authorized  bookkeeper,  issued  a  state- 
ment to  this  plaintiff  showing  the  amount 


that  a  corporation  was  liable  for  a  libel 
published  by  an  employee  where  it  was  not 
privileged. 

The  court  in  Philadelphia,  W.  &  B.  R. 
Co.  V.  Quigley,  21  How.  202,  16  L.  ed.  73, 
said:  "The  defendants  contend  that  they 
are  not  liable  to  be  sued  in  this  action; 
that  theirs  is  a  railroad  corporation,  with 
defined  and  limited  faculties  and  powers, 
and  having  only  such  incidental  authority 
as  is  necessary  to  the  full  exercise  of  the 
faculties  and  powers  granted  by  their  char- 
ter; that,  being  a  mere  legal  entity,  they 
are  incapable  of  malice,  and  that  malice  is 
a  necessary  ingredient  in  a  libel;  that  this 
action  should  have  been  instituted  against 
the  natural  persona  who  were  concerned  in 
the  publication  of  the  libel.  To  support 
this  argument,  we  should  be  required  to 
concede  that  a  corporate  body  could  only 
act  wnthin  the  limits  and  according  to  the 
faculties  determined  by  the  act  of  incorpo- 
ration, and  therefore  that  no  crime  or  of- 
fense can  be  imputed  to  it.  That  although 
illegal  acts  might  be  committed  for  the 
benefit  or  within  the  service  of  the  corpora- 
tion, and  to  accomplish  objects  for  which 
it  was  created  by  the  direction  of  their 
dominant  body,  that  such  acts,  not  being 
contemplated  by  the  charter,  must  be  re- 
ferred to  the  rational  and  sensible  agents 
who  performed  them,  and  the  whole  re- 
sponsibility must  be  limited  to  those 
agents;  and  we  should  be  forced,  as  a  le- 
gitimate consequence,  to  conclude  that  no 
action  ew  delicto  or  indictment  will  lie 
against  a  corporation  for  any  misfeasance. 
But  this  conclusion  would  be  entirely  in- 
consistent with  the  legislation  and  juris- 
prudence of  the  states  of  the  Union  rela- 
tive to  these  artificial  persons.  Legisla- 
tion has  encouraged  their  organization,  as 
they  concentrate  and  employ  the  intelli- 
gence, energy,  and  capital  of  society  for 
the  development  of  enterprises  of  public 
utility.  There  is  scarcely  an  object  of  gen- 
eral interest  for  which  some  association  has 
not  been  formed,  and  there  are  institutions 
whose  members  are  found  in  every  part 
of  the  Union  who  contribute  their  efi'orts 
to  the  common  object.  To  enable  imper- 
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sonal  beings— mere  legal  entities,  which 
exist  only  in  contemplation  of  law — ^to  per- 
form corporal  acts,  or  deal  with  personal 
agents,  the  principle  of  representation  has 
been  adopted  as  a  part  of  their  constitu- 
tion. The  powers  of  the  corporation  are 
placed  in  the  hands  of  a  governing  body 
selected  by  the  members,  who  manage  its 
aflfairs,  and  who  appoint  the  agents  that 
exercise  its  faculties  for  the  accomplish- 
ment of  the  object  of  its  being.  But  these 
agents  may  infringe  the  rights  of  persons 
who  are  unconnected  with  the  corporation, 
or  who  are  brought  into  relations  of  busi- 
ness or  intercourse  with  it.  As  a  necessary 
correlative  to  the  {Mrinciple  of  the  exercise 
of  corporate  powers  and  faculties  by  legal 
representatives,  is  the  recognition  of  a  cor- 
porate responsibility  for  the  acts  of  those 
representatives.  With  much  wariness,  and 
after  close  and  exact  scrutiny  into  tlie  na- 
ture of  their  constitution,  have  the  judicial 
tribunals  determined  the  legal  relatione 
which  are  established  for  the  corporation 
by  their  governing  body,  and  their  agents, 
with  the  natural  persons  with  whom  they 
are  brought  into  contact  or  collision.  The 
result  of  the  cases  is,  that  for  acts  done 
by  the  agents  of  a  corporation,  either  in 
oontractu  or  in  d^ilicto,  m  the  course  of  its 
business  and  of  their  employment,  the  cor- 
poration is  responsible,  as  an  individual  is 
responsible  under  similar  circumstances." 

In  actions  of  libel  against  a  corporation 
it  is  a  question  for  the  jury  to  determine 
whether  the  corporation  sought  to  be  hekl 
liable  had  authorized  or  ratified  the  publi- 
cation, or  whether  the  publication  was  made 
or  directed  by  its  servants  or  agents  in  the 
course  of  their  employment.  Washington 
Gaslight  Co.  v.  Lansden,  9  App.  D.  C.  508, 
reversed  on  other  grounds  in  172  U.  S.  534. 
43  L.  ed.  543,  19  Sup.  Ct.  Rep.  296;  Fo^g 
V.  Boston  &  L.  R.  Corp.  148  Mass.  513,  12 
Am.  St.  Rep.  583,  20  N.  E.  109;  Hussev  v. 
Norfolk  Southern  R.  Co.  98  N.  C.  34,  2  Am. 
St.  Rep.  312,  3  S.  E.  923. 

— evidence  as  to  employee's  authority. 

In  Southern  Exp.  Co.  v.  Fitzner,  69  Miss. 
581,  42  Am.  Rep.  379,  it  was  said  in  an  ac- 


CASE  V.  STEELE  COAL  CO. 


809 


doe  said  plaintiff  from  defendant,  and  also, 
under  the  head  of  'AdvaneeB/  or  under  the 
head  shomng  what  defendant  had  paid 
plaintiff,  defendant  wrongfully,  unlawfully, 
wilfully,  and  maliciously,  and  for  the  pur- 
pose of  d^aming  plaintiff  in  his  good  name 
and  character,  and  with  malice  toward 
plaintiff,  falsely  issued  said  statement  with 
the  following  Hem  as  advanced  plaintiff,  to 
wit:  'Mulage,  $1.50;'  that  the  said  book- 
keeper <^  defendant  issuing  said  statement 
for  defendant  had  the  authority  under  his 
said  employment  to  issue  statements  for 
defendant,  and  was  acting  in  the  scope  of 
his  authority  under  his  employment  by  de- 
fendant when  he  issued  said  statement  as 
above  set  out;  that  said  statement  was  ex- 
hibited to  sundry  people  and  citizens  of  Pike 


county,  Kentucky,  by  defendant's  said 
bookkeeper;  that  by  the  word  'mulage,'  as 
charged  in  said  statement,  defendant  meant 
to  convey,  and  those  who  saw  said  state- 
ment understood  defendant  to  convey,  the 
meaning  that  plaintiff  had  been  having 
sexual  intercourse  with  defendant's  mules 
used  by  defendant  in  its  said  coal  mine  in 
the  mining  and  operating  its  said  coal 
mines;  that  at  and  previous  to  said  time 
defendant  had  been  and  was  using  mules  in 
its  said  mining  operations  in  its  said  mines ; 
that  it  was  known  and  generally  understood 
among  the  miners  and  people  in  and  about 
said  mines  that  the  word  'mulage,'  as  used 
on  said  statement,  meant  to  have  sexual 
intercourse  with  a  mule,  and  that,  when 
So    charged    as    an    advancement    on    said 


tion  for  libel  against  a  corporation  that 
an  act  done  at  the  office  where  the  corpora- 
tion's business  is  conducted,  and  in  its 
name,  and  by  its  servants  professing  to  act 
for  it,  does  not  necessarily  bind  it,  but 
that  the  foundation  of  its  liability  must 
arise  from  the  fact  that  it  conferred  au- 
thority upon  the  person  to  do  the  act;  and 
that  while  all  these  circumstances  would 
be  valuable  as  evidence  of  the  delegation 
of  power,  and  in  some  cases  would  be  con- 
clusive of  it,  at  last  the  inquiry  is  nar- 
rowed to  the  question  whether  or  not  the 
act  done  was  the  act  of  the  corporation 
performed  by  its  agent. 

In  Carroll  v.  Penberthy  Injector  Co.  16 
Ont.  App.  Rep.  446,  where  the  only  evidence 
of  publication  of  a  libelous  circular  by  a 
corporation  was  the  testimony  of  the  plain- 
tiff that  the  defendant's  manager  admitted 
that  it  was  published  by  the  defendant,  it 
was  held  that  no  recovery  could  be  had, 
since  the  manager  had  no  authority  to  sub- 
ject the  corporation  to  an  action  of  libel 
by  his  admission  that  he  had  published  the 
libel  by  its  authoritv. 

But  it  was  held  that  if  the  manager  had 
been  called  as  a  witness  and  had  proved 
that  he  had  been  authorized,  or  that  it 
formed  any  part  of  his  duty,  to  do  the  act 
complained  of,  then  the  act  would  have  been 
that  of  the  corporation,  and  it  would  have 
been  liable.    Ibid. 

Where  the  evidence  merely  shows  that  a 
corporation  against  which  a  recovery  for 
libel  is  sought  appointed  a  committee  to 
investigate  certain  bills  without  specially 
directing  or  authorizing  them  to  make  their 
report  in  print,  and  no  usage  was  shown 
authorizing  such  a  report,  it  is  not  )iable 
for  a  libel  contained  in  printed  reports  of 
the  committee  which  were  placed  on  the 
secretary's  desk,  and  which  were  freely 
taken  by  members,  since  the  report  was 
but  the  act  of  the  committee.  De  Senan- 
cour  V.  8oci4t£  la  Pr6voyance,  146  Mass. 
617,  16  N.  E.  553. 

In  Gallagher  v.  Singer  Sewing  Mach.  Co. 
177  111.  App.  198,  where  there  was  no  com- 
petent evidence  tending  to  prove  that  the 
defendant  corporation  authorized  or  was  re- 
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sponsible  for  the  telephoning  of  a  libelous 
advertisement  for  which  it  was  sued,  it 
was  held  that  the  libelous  matter  and  evi^ 
deuce  of  its  publication  in  a  newspaper  were 
inadmissible. 

In  Howe  Mach.  Co.  v.  Souder,  58  Ga.  65, 
evidence  that  the  agent  of  a  corporation, 
after  a  suit  had  been  begun  against  it  for 
a  libelous  advertisement  in  a  newspaper, 
changed  the  advertisement  and  regretted 
that  he  could  not  then  pay  for  it,  but  prom- 
ised to  pay  as  soon  as  he  received  funds 
of  the  company,  was  held  admissible  in 
an  action  against  it  for  libel  to  show  that 
it  authorized  the  publication. 

In  Hussey  v.  Norfolk  Southern  R.  Co. 
supra,  it  was .  admitted  by  demurrer  that 
the  libel  was  published  by  the  defendant 
corporation,  and  it  was  held  unnecessary 
to  allege  that  the  agent  of  the  company 
was  authorized  to  publish  it,  and  that  he 
was  acting  within  the  scope  of  his  author- 
ity and  duty  in  so  doing. 

— publications  relative  to  former  employees. 

A  sewing  machine  company  has  been  held 
liable  for  a  libel  contained  in  an  advertise- 
ment in  a  newspaper,  stating  that  the  plain- 
tiff, a  former  employee,  was  not  author^ 
ized  to  sell  its  machines,  which  was  in- 
serted by  an  agent  of  the  company  au^ 
thorized  to  stop  the  plaintiff  from  selling 
the  machines.  Gallagher  v.  Singer  Sewing 
Mach.  Co.  supra. 

And  the  company  cannot  escape  liability 
on  the  ground  that  the  agent  was  prohibited 
in  general  terms  from  advertising,  and  that 
his  act  was  a  wilful  departure  from  his  em- 
ployment, but  the  act  may  be  characterized 
as  a  wilful  act  done  by  the  agent  in  the 
company's  business.     Ibid. 

And  in  Pattison  v.  Gulf  Bag  Co.  116  La. 
963,  114  Am.  St.  Rep.  570,  41  So.  224,  it 
was  held  that  a  corporation  was  liable  for 
a  libel  published  with  reference  to  the  dis- 
charge of  an  employee  which  its  manager 
sanctioned  in  the  interest  of  the  company. 

And  a  railroad  corporation  is  liable  for 
a  libelous  statement  concerning  the  dis- 
charge of  a  conductor  and  the  reasons  there- 
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Btatement,  it  meant  that  defendant  com* 
pany  was  charging  plaintiff  the  sum  of  $1.50 
for  having  ssxual  intercourse  with  its 
mules;  that  defendant's  said  bookkeeper, 
having  the  authority  to  issue  statements 
for  defendant,  showed  and  exhibited  said 
statement  to  various  and  sundry  people,  and 
at  said  time  laughed  and  made  fun  of 
plaintiff,  and  thereby,  and  as  herein  set  out, 
injured  and  defamed  the  good  name  and 
character  of  said  plaintiff  falsely  and  mali- 
ciously, to  his  damage  in  the  sum  of 
$3,000." 

Appellee's  answer,  as  amended,  contained 
two  paragraphs,  the  first  being  a  traverse, 
and  the  second  alleging,  in  substance,  that, 
although  it  did,  on  February  16,  1913,  issue 
to  the  appellant  a  statement  showing  what 


was  due  him  for  his  labor  and  also  such 
charges  as  he  was  owing  it,  the  statement 
as  delivered  to  appellant  contained  no 
charge  for  "mulage,''  as  alleged  iji  the  peti- 
tion,  but  that,  after  the  statement  was 
issued  and  delivered  to  appellant,  some- 
one then  present  in  appellee's  store,  8Ug< 
gested,  as  a  joke,  that  appellant  should  be 
charged  with  'hnulage,"  whereupon  the  lat- 
ter returned  the  statement  to  its  book- 
keeper, who,  to  carry  out  the  jest,  added 
to  it  the  word  "Mulage,"  and  placed  oppo- 
site same  the  figures  '"$1.50;"  that  the 
whole  matter  was  a  joke  at  which  appellant 
took  no  offense  and  in  which  he  participated 
by  returning  the  statement  to  the  book- 
keeper for  the  purpose  of  having  the  words 
and  figures   in  question  added  to  it;    and 


for,  contained  in  a  circular  posted  where  the 
public  could  read  it,  by  order  of  the  general 
manager  of  the  company,  in  the  ordinary 
performance  of  his  duties.  Tench  v.  Great 
Western  R.  Co.  32  U.  C.  Q.  B.  452. 

In  Howe  Mach.  Co.  v.  Souder,  supra,  the 
jury's  verdict  that  the  corporation  author- 
ized the  publication  of  the  libel  complained 
of,  and  that  it  referred  to  the  plaintiff,  a 
former  employee,  was  held  to  be  sustained 
by  the  evidence,  which,  however,  is  not 
set  out. 

See  also  Henry  v.  Pittsburgh  &  L.  E.  R. 
Co.  under  subdivision,  " — publication  for 
which  employee  furnished  data;"  Hardon- 
court  v.  North  Penn  Iron  Co.  under  subdi- 
vision, " — publications  concerning  compet- 
itor and  advancement  of  employer's  busi- 
ness;" and  Washington  Gaslight  Co.  v. 
Lansden,  under  subdivision, '' — personal  acts 
of  employee." 

— publications    concerning    competitor    and 
advancement  of  employer's  business. 

A  corporation  has  been  held  liable  for  a 
libel  relative  to  a  competitor,  contained  in 
a  letter  written  by  a  manager  of  its  branch 
office,  upon  paper  bearing  its  letter  head, 
for  the  purpose  of  obtaining  a  contract  for 
work  for  his  employer  which  wus  also 
sought  by  the  competitor,  although  the  li- 
belous statement  was  not  known  or  as- 
sented to  by  it,  the  act  being  one  within 
the  scope  of  his  employment.  Pennsyl- 
vania Iron  Works  Co.  v.  Henry  Vogt  Mach. 
Co.  139  Ky,  497,  8  L.RA.(N.S.)  1023,  139 
Am.  St.  Rep.  504,  96  S.  W.  551. 

And  it  has  been  held  that  an  insurance 
corporation  may  be  held  liable  where  its 
general  agent  investigated  statements  made 
by  an  agent  of  another  company,  and  sub- 
sequently published  a  libelous  statement 
concerning  the  other  agent,  which  w^as 
signed  by  him  in  the  name  of  the  company, 
his  act  being  for  the  defendant's  benefit. 
Wells  v.  Payne,  141  Ky.  578,  133  S.  W. 
676. 

And  in  Citiaens*  Life  Assur.  Co.  v.  Brown 
[1904]  A.  C.  423,  73  L.  J.  P.  C.  N.  S.  102, 
90  L.  T.  N.  S.  739,  20  Times  L.  R.  497,  53 » 
L.R.A.1915D. 


Week.  Rep.  176,  there  was  held  to  be  evi- 
dence from  which  the  jury  could  properly 
find  that  the  publication  of  a  libelous  let- 
ter sent  to  policy  holders  of  the  defendant 
insurance  corporation  concerning  a  compet- 
itor was  within  the  scope  of  the  writers 
employment  where  there  was  testimony 
that  he  was  a  superintendent  who  was  to 
devote  his  whole  time  to  the  defendant's 
business,  and  act  under  instructions  given 
by  its  officers  in  accordance  with  its  rules; 
that  he  was  to  receive  and  pay  money  and 
supervise  agencies;  that  he  was  to  appoint 
and  look  after  agents  and  to  stand  as  an 
intermediary  between  the  assured  and  the 
insurer;  and  that  he  was  authorized  to  se- 
cure business  and  save  business  and  visit 
policy  holders  whose  policies  had  lapsed  or 
were  likely  to  lapse. 

And  where  there  was  evidence  that  a 
libelous  publication  concerning  a  former 
employee  of  the  defendant  corporation  was 
sent  to  persons  with  whom  it  had  or  de- 
sired to  establish  business  relations  with 
the  evident  object  of  protecting  its  business 
from  competition  by  the  former  employee, 
and  that  it  was  signed  in  the  name  of  the 
corporation,  followed  by  the  name  of  a 
person  who  was  one  of  its  directors  and  its 
treasurer  and  general  manager,  although 
it  did  not  appear  that  the  office  of  general 
manager  had  been  created,  it  was  held  that 
it  could  not  be  said  that  the  testimony  fur- 
nished no  ground  for  the  inference  that 
such  person,  in  writing  and  publishing  the 
libel,  was  acting  witMn  the  scope  of  his 
authority,  and  that  after  a  verdict  for  the 
plaintiff  in  the  libel  suit  a  judgment  non 
obstante  veredicto  could  not  be  entered  for 
the  defendant.  Hardoncourt  v.  North  Penn 
Iron  Co.  226  Pa.  379,  74  Atl.  243. 

In  Fogg  V.  Boston  &  L.  R.  Corp.  148  Mass. 
513,  12  Am.  St.  Rep.  683,  20  N.  E.  109, 
there  was  held  to  be  evidence  for  the  jury 
upon  the  question  whether  the  libel  com- 
plained of  had  been  published  by  the  de- 
fendant railroad's  authority,  or  ratified  by 
it,  or  made  by  one  of  its  servants  or  agents 
in  the  course  of  the  business  in  which  he 
was  employed,  where  it  was  admitted  that 
a  libelous  extract  from  a  newspaper  con- 
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that  no  charge  was,  in  fact,  made  against 
appellant  or  deducted  from  his  wages  for 
any  such  item. 

On  the  trial  appellee,  at  the  conclusion 
of  appellant's  evidence,  moved  the  court  to 
grant  a  peremptory  instruction  directing  a 
verdict  for  it.  The  court,  however,  then 
declined  to  act  upon  the  motion,  but  later 
granted  it  at  the  conclusion  of  all  the 
evidence. 

It  is  insisted  for  appellant  that  the  giving 
of  the  peremptory  instruction  was  error.  If 
the  word  "Mulage"  and  accompanying  fig- 
ures complained  of  had  been  written  and 
published  by  •  appellee's  bookkeeper,  John- 
son, in  the  manner  alleged  in  the  petition, 
its  libelous  character,  in  view  of  the  evi- 
dence  as  to  the   meaning  given   the  word 


"mulage"  by  the  miners  of  the  community 
in  which  appellee's  mine  is  situated,  would 
be  manifest,  because,  as  applied,  it  tended 
not  only  to  make  appellant  contemptible 
and  odious,  which  would  of  itself  make  the 
tort  complete,  but  it,  in  fact,  charged  him 
with  the  crime  of  buggery.  So,  if  the  libel 
had  been  committed  in  the  manner  and 
under  the  circumstances  indicated,  there 
would  seem  to  be  no  doubt  of  the  appel- 
lant's right  to  make  the  bookkeeper,  John- 
son, responsible  therefor  in  damages;  but 
it  would  not  follow  that  appellee  would  be 
responsible  for  the  act  of  Johnson  in 
writing  or^  publishing  the  libel,  unless  it 
was  done  in  execution  of  the  authority, 
express  or  implied,  given  by  it;  for  beyond 
the   scope  of   his   employment  the  servant 


cerning  a  ticket  broker  doing  business  on 
the  same  street  as  the  defendant  was  kept 
posted  for  forty  days  in  a  conspicuous  place 
in  the  defendant's  office,  'Which  was  in  im- 
mediate charge  of  one  of  its  employees,  and 
there  was  evidence  from  which  it  might  be 
inferred  that  the  defendant's  office  was 
used  for  publishing  information  to  persons 
about  to  purchase  tickets  which  would  be 
likely  to  induce  them  to  buy  of  defendant 
rather  than  elsewhere,  and  that  the  prin- 
cipal managing  agents  had  knowledge  of 
the  kinds  of  advertisements  and  notices 
posted  in  the  office,  and  that  the  defend- 
ant's general  passenger  agent  declined  to 
interfere  with  the  publication  complained  of. 
In  iEtna  L.  Ins.  Co,  v.  Paul,  37  111.  App. 
439,  it  was  held  that  an  action  against  an 
insurance  corporation  for  libel  published 
in  a  circular  containing  libelous  state- 
ments concerning  a  person  insured  by 
the  company,  which  its  agent  had  caused 
to  be  printed,  could  not  be  maintained 
where  the  company  did  not  specially  au- 
thorize the  printing  in  advance  or  subse- 
quently ratify  it,  and  the  expense  of  prints 
Ing  was  paid  by  the  agent,  who  had  no 
authority  to  print  anything  unless  applica- 
tion was  made  to  the  home  office,  and  the 
company  was  not  informed  and  had  no 
actual  knowledge  that  the  circular  had  been 
printed  or  sent  out,  since,  although  it  was 
within  the  scope  of  his  duty  to  push  the 
company's  business  by  ordinary  methods, 
he  had  no  authority  to  do  so  by  means  of 
malicious  torts. 

— ^publication  for  which  employee  furnished 

data. 

In  Henry  v.  Pittsburgh  &  L.  E.  R.  Co. 
139  Pa.  289,  21  Atl.  157,  where  there  was 
no  evidence  that  libelous  articles  concern- 
ing an  employee  of  the  defendant  corpora- 
tion were  dictated  or  inspired  by  the  com- 
pany or  by  its  general  superintendent,  but 
that  they  were  published  by  reporters,  the 
corporation  was  held  not  liable.  The  couH 
said:  "The  other  charge,  that  the  rail- 
road company  was  responsible  for  a  libel 
published  by  its  general  superintendent,  is 
t.R.A.1915D. 


yet  more  novel.  It  would  certainly  be 
carrying  the  doctrine  of  respondeat  superior 
to  an  extreme  length.  The  doctrine  is  hard 
enough  as  it  is,  and  we  are  not  disposed 
to  push  it  further.  There  was  not  a  scin- 
tilla of  testimony  to  show  that  the  com- 
pany published  a  libel,  authorized  anyone 
else  to  do  so,  or  knew  that  it  had  been 
done.  It  appears  that  when  it  became 
known  that  irregularities  were  supposed 
to  exist  in  the  ticket  department  of  the 
company,  a  number  of  reporters,  with  the 
irrepressible  enterprise  for  which  they  are 
somewhat  celebrated,  proceeded,  in  their 
own  way,  to  investigate  the  matter  and 
lay  the  fruits  thereof  before  the  public 
through  the  Pittsburgh  newspapers.  But 
there  was  no  evidence  that  these  articles 
were  dictated  or  even  inspired  by  the  com- 
pany, or  by  Air.  Holbrook.  That  he  was 
beset  by  the  reporters  for  information  is 
certain;  that  he  gave  very  little,  and  that 
very  reluctantly,  is  equally  certain.  Ajid 
even  if  he  furnished  all  the  information 
which  the  plaintiff  imputes  to  him,  it  would 
not  make  him  responsible  for  a  libel,  un- 
less he  went  one  step  further,  and  procured 
its  publication.  Of  this  there  was  no  evi- 
dence. The  proprietors  of  the  respective 
newspapers  may  or  may  not  be  responsible 
in  damages  for  the  publication;  the  de- 
fendant company  and  Mr.  Holbrook  clearly 
are  not." 

In  Rowland  v.  George  F.  Blake  Mfg.  Co. 
156  Mass.  543,  31  N.  E.  656,  in  an  action 
for  libel  against  a  corporation  based  on  a 
report  of  an  investigating  committee,  it 
was  held  that  certain  requested  instruc- 
tions were  erroneous  and  properly  refused 
where  they  contained  the  propositions  that 
if  the  defendant,  through  its  officers,  agents, 
or  employees,  in  the  course  of  their  em- 
ployment, furnished  any  part  of  the  mate- 
rials used  in  the  composition  of  the  libel, 
or  was  concerned  or  in  any  way  aided  in  the 
production  of  the  libel,  this  would  make  the 
defendant  liable  for  the  Jibel  in  the  form 
in  which  it  appeared.* 

See  also  Washington  Gaslight  Co.  v. 
Lansden,  under  subdivision,  " — ^personal 
acts  of  employee," 
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is  9M  much  a  stranger  to  his  master  as 
any  third  person,  and  the  act  of  the  serv- 
ant not  done  in  the  execution  of  the  service 
for.  which  he  was  engaged  cannot  be  re- 
garded as  the  act  of  the  master. 

It  does  not  appear  from  the  evidence,  how- 
ever, that  the  alleged  libel  was  committed 
in  the  manner  alleged  in  the  petition.  It 
was  admitted  by  appellant  in  giving  his 
testimony  that  the  statement  of  hia  account 
with  appellee  when  first  handed  him  by  the 
bookkeeper,  Johnson,  did  not  contain  the 
word  "Mulage"  or  the  figures  "$1.50,"  but 
that  they  were  added  thereto  by  Johnson 
after  its  delivery  to  appellant,  and  apparent 
from  the  testimony  of  Johnson,  uncontra- 
dicted by  Appellant,  and  in  part  corroborated 
by  the  witnesses  CKne  and  Steele,  that  the  ad- 
dition of  the  objectionable  word  and  figures 


was  suggested  by  Gline  or  Steele  asking 
Johnson  if,  in  making  out  the  statement  for 
appellant,  he  had  charged  him  with 
"mulage,"  in  reply  to  which  Johnson  said 
he  had  not,  and  then  obtained  from  ap- 
pellant the  statement  and  added  to  it  the 
word  "Mulage"  and  figures  "$1.50."  Ac- 
cording to  all  the  evidence,  this  act  of 
Johnson's  raised  a  laugh  among  the  per- 
sons present,  in  which  appellant  joined. 
It  is  true  that  appellant  claims  he  became 
indignant  on  account  of  the  addition  to 
the  statement  of  the  word  and  figures  com- 
plained of,  but  we  think  it  manifest  from 
the  testimony  of  Johnson,  Cline,  and  Steele 
that  such  indignation  was  not  shown  by 
appellant  at  the  time,  and  he  did  not  deny 
that  he  laughed  with  the  others  at  what 
all   evidently   regarded   as  the  joke   perpe- 


— personal  acts  of  employee. 

It  has  been  held  that  a  gas  company  is 
not  liable  for  the  act  of  its  general  manager 
in  writing  a  personal  letter,  which  he  copied 
into  the  official  copy  book  of  the  company, 
and  which  was  used  as  the  basis  of  a  libel- 
ous publication  by  the  newspaper  to  which 
it  was  sent,  respecting  the  testimony  of  a 
former  manager  of  the  company  before  a 
committee  of  Congress  as  to  the  price  of 
gas,  the  letter  having  been  sent  in  response 
to  a  communication  to  the  general  manager 
requesting  information,  and  there  having 
been  no  specific  authority  given,  and  the 
act  not  being  within  his  duty  as  general 
manager,  and  he  having  testified  that  he 
did  not  regard  the  correspondence  as  of  an 
ofiieial  nature,  but  that  he  answered  the 
request  for  information  as  an  act  of  cour- 
tesy. Washington  Gaslight  Co.  v.  Lans- 
den,  172  U.  S.  534,  43  L.  ed.  643,  19  Sup. 
Ct.  Rep.  296,  reversing  9  App.  D.  C.  508. 

And  it  has  been  held  that  an  express 
company  is  not  liable  for  a  lihel  where  the 
son  of  its  agent,  who  performed  the  latter's 
duties,  seeing  a  complaint  of  a  consignor 
concerning  goods  which  the  consignee  had 
refused  because  of  breakage,  which  had  been 
answered  by  the  agent,  wrote  a  libelous  let- 
ter to  the  consignor  concerning  the  con- 
signee, the  libelous  letter  not  being  written 
in  the  performance  of  any  duty  which  he 
was  required  or  permitted  to  perform. 
Southern  Exp.  Co.  v.  Fitzner,  69  Miss.  581, 
42  Am,  Rep.  379. 

In  Sun  Life  Assur.  Co.  v.  Bailey,  101  Va. 
443,  44  S.  E.  692,  in  an  action  against  a 
corporation  for  libel  by  its  agent,  it  was 
held  that  an  instruction  requested  by  the 
defendant  should  have  been  given  which 
stated  that  if  the  jury  believed  from  the 
evidence  that  the  duty  of  the  author  of  the 
libelous  letter,  as  an  agent  of  the  defendant, 
did  not  require  or  authorize  him  to  write 
the  letter,  but  that  it  wad  his  own  personal 
act,  outside  the  scope  of  his  duty  to  the 
defendant,  and  written  because  he  felt  an- 
gered and  aggrieved  at  what  he  conceived 
to  be  the  bad  treatment  of  him  by  the 
plaintiff,  they  should  find  for  the  defendant, 
I..R.A.1915D. 


it  being  Iield  that  the  instruction  explained 
the  meaning  of  the  term ' '*6copc''  as  used 
in  a  preceding  instruction,  and  that  this 
ground  was  not  covered  by  another  instruc- 
tion which  was  given  by  the  court. 

— for  libelous  protest  by  notary. 

A  notary  is  not  a  mere  agent  or  servant 
of  a  bank,  but  is  a  public  ofiOlcer,  sworn  to 
discharge  his  duties  properly;  and  a  bank 
to  which  a  draft  was  sent  for  collection  is 
not  liable  in  an  action  for  libel  on  the 
ground  that  the  draft  was  protested  by  the 
notary  of  the  bank  without  presentation 
for  payment,  and  this  is  true  although  the 
notary  was  also  an  employee  and  agent  of 
the  bank.  May  v.  Jones,  88  Ga.  308,  15 
L.R.A.  637,  30  Am.  St.  Rep.  154,  14  S.  E. 
552. 

Liability   of   employers    other   than   corpo- 
rations. 

Employers  other  than  corporations  are 
held  to  be  liable  for  libels  published  by  their 
employees  where  the  publication  was  ex- 
pressly authorized,  or  was  within  the  scope 
of  the  erapfoyee's  authority. 

Thus,  it  has  been  held  that  a  dealer  in 
plumbers'  supplies  id  liable  for  a  libel  con- 
tained in  a  letter  written  by  his  manager 
in  the  routine  of  the  business  to  a  plumbers' 
association,  regarding  the  plaint ifTs  credit, 
although  it  was  wilfully  done,  since  a  mas- 
ter is  responsible  for  a  wilful  injury  com- 
mitted by  his  servant  while  engaged  in  the 
transaction  of  the  master's  business.  Trapp 
V.  Du  Bois,  76  App.  Div.  314,  78  N.  Y.  Supp. 
605. 

In  Pollasky  v.  Minchener,  81  Mich.  280,  9 
L.R.A.  102,  21  Am.  St.  Rep.  516,  46  N.  W. 
5,  it  was  held  that  the  liability  of  the 
general  manager  of  a  commercial  agency 
for  libel  should  be  submitted  to  the  jury 
where  the  publication  was  made  by  a  noti- 
fication sheet  sent  to  patrons  of  the  agency 
by  the  general  manager's  chief  clerk  on  in- 
formation sent  to  the  general  manager,  ad- 
dressed to  him  in  his  name,  without  any- 
thing to  indicate  that  it  was  intended  for 
the   agency,  and  the   clerk,  who   was   au" 
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trated  by  Johnson.  It  is  further  apparent 
from  the  evidence  that,  of  the  persons 
present  in  the  store,  only  Cline  saw  ihs 
word  "Mnlftge"  and  figures  "$1.60"  after 
they  had  been  added  to  the  statement  by 
Johnson.  .  Th^  were  afterwards  seen,  by 
two  other  persons,  but  it  was  because  the 
paper  ^was  showii  them  by  appellant  in 
the  effort  to  discount  or  sell  it  to  them, 
superinduced  by  bis  need  of  the  money  it 
showed  him  entitled  to  receive,  which  did 
not  become  due  until  several  days  later. 

The  circumstances  attending  the  trans^ 
action  in  question  clearly  indicate  that 
Johnson's  motive  in  adding  to  the  statement 
the  word  and  figures  coteplained  of  was  to 
afford  amusement  to  himself  and  the  other 
persons   present*    The   joke,   however,   waa 


an  indecent  one,  which  only  the  vulgar 
mind  would  appreciate*  Although  appel- 
lant, at  the  time  6f  its  perpetration,  was 
apparently  amused  by  it,  he  did  nc^  will- 
ingly participate  in  the  joke,  and  it  can 
readily  be  understood  that  a  sober  second 
thought  enabled  him  to  realise  its  sting  and 
the  humiliation  of  feeling  that  would 
naturally  result  to  a  victim  of  such  olv- 
scenity.  If  this  were  an  action  against 
Johnson  for  the  libel  complained  of,  we 
would  be  inclined  to  hold  that  he  could  not 
escape  liability  upon  the  ground  that  th^ 
libel  was  a  joke.  At  most,  evidence  that 
this  was  so  would  be  competent  only  in 
mitigation  of  damages;  as  it  would  tend  to 
show  the  motive  for  the  libel  and  the  ab- 
sence of  actual  malice. 


thorized  to  open  his  letters  and  prepare 
such  notification  sheets  without  consulting 
the  manager,  unless  there  was  something 
exceptional  in  the  communication,  sent  out 
the  report  without  consulting  the  defend- 
ant, it  being  held  that  the  principles  of 
reftpoadeat  superior  applied. 

In  Harding  v.  Greening,  8  Taunt,  41,  I 
J.  B.  Moore,  77,  Holt,  631,  it  was  held  that 
there  was  no  evidence  either  of  command* 
authority,  adoption,  or  recognition  to  go  to 
the  jury,  and  that  a  nonsuit  was  properly 
entered  where  it  appeared  that  the  defend- 
ant, a  tradesman,  was  in  the  habit  of  em- 
ploying his  daughter  to  draw  his  bills  and 
ymte  his  business  letters;  that  a  bill  in 
the  daughter's  handwriting  was  sent  to  a 
person  who  employed  the  plaintiff  to  inspect 
the  bill,  which,  after  he  had  reduced  it,  was 
returned  by  the  debtor  to  the  defendant; 
that  it  was  then  returned,  together  with 
the  libel  upon  the  plaintiff,  which  was  also 
in  the  daughter's  handwriting;  it  being  held 
that  there  was  nothing  to  show  that  it  was 
within  the  scope  of  her  authority  to  write 
the  libel,  or  that  she  had  been  given  such 
authority  by  the  defendant. 

It  has  been  held  that  where  authority  is 
given  to  an  agent  to  publish  libelous  words, 
and  he  causes  a  publication  to  be  made 
which  substantially  corresponds  with  those 
words,  the  principal  is  liable.  Dawson  v. 
Holt,  11  Lea,  583,  47  Am.  Rep.  312. 

But  the  principal  is  not  liable  where  the 
libel  authorized  to  be  published  was  in  sub- 
stance that  the  plaintiff  was  a  troublesome 
fellow  to  his  neighbors,  and  had  tried  to 
hire  a  negro  tq  swear  falsely,  and  the  pub- 
lication made  by  the  agent  was  that  the 
plaintiff  was  a  pest  to  the  community,  and 
that  there  was  overwhelming  evidence  on 
file  in  the  clerk's  office  clearly  establishing 
his  guilt  of  subornation  of  perjury,  such 
publication  not  being  within  the  authority 
conferred  on  the  agent.    Ibid. 

And  in  Russo  v.  Maresca,  72  Conn.  51,  43 
Atl.  552,  it  was  held  that  the  president  of 
a  society  was  not  liable  for  a  libel  published 
where  he  presided  over  a  regular  meeting 
at  which  it  was  voted  to  publish  an  answer 
to  a  certain  newspaper  article  relating  to 
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the  society,  and  at  which  a  newspaper  was 
designated  in  which  the  answer  was  to  be 
published,  and  an  appropriation  made  to 
pay  for  its  insertion,  and  a  member  was 
selected  to  write  it,  but  there  was  no  con- 
templation that  the  answer  should  contain 
any  libelous  matter. 

In  Wilson  v.  Noonan,  27  Wis.  698,  it  was 
held  that  one  who  wrote  an  article  for  pub- 
lication in  a  newspaper  published  in  a  for- 
eign language,  and  gave  it  to  the  proprietor 
of  the  paper  to  be  translated,  was  respon- 
sible for  a  libelous  article  which  was 
printi^d,  although  the  translation  was  ma- 
terially inaccurate,  it  being  held  that  the 
maxim  respondeat  superior  applied. 

In  Parkea  v.  Prescott,  L.  R.  4  Bxch.  169, 
it  was  held,  Byles  and  Mellor,  J  J.,  dissent- 
ing, that  the  case  should  have  been  sub- 
mitted to  the  jury  on  the  question  of  a 
request  by  the  defendants  that  the  pro- 
ceedings should  be  published,  and  on  the 
question  whether  the  published  reports  con- 
tained a  correct  account  of  the  proceedings 
as  the  defendants  meant  them  to  appear, 
where  there  was  evidence  that  the  libels 
complained  of  were  reports  in  newspapers 
of  proceedings  at  a  meeting  of  the  board 
of  guardians  of  a  parish  in  which  a  dis- 
cussion took  place  respecting  the  plaintiff's 
conduct;  that  one  of  the  defendants  stated 
that  he  hoped  the  local  press  Would  take 
notice  of  the  very  scandalous  case,  and  re- 
quested the  chairman  to  give  an  outline 
of  it;  that  this  was  done  by  members  of 
the  board  and  the  facts  were  tal^en  down 
by  reporters;  that  the  other  defendant,  who 
was  chairman  of  the  meeting,  said  tnat  he 
was  glad  gentlemen  of  the  press  were  pres- 
ent, and  hoped  they  would  take  notice  of 
the  case,  and  that  he  hoped  the  matter 
would  be  given  publicity,  and  the  other 
defendant  added,  "And  so  do  I,"  to  the  for- 
mer's remark  that  he  hoped  the  press  would 
take  notice  of  the  matter.  Montague  Smith, 
J.,  said:  **I  agree  with  the  learned  counsel 
for  the  defendants  that  loose  expressions  of 
a  nlere  wish  or  hope  that  proceedings  should 
be  published  would  not  be  sufiicient  to  fix 
liability  on  the  defendants  in  cases  like  the 
present.     I  think  the   words   must  be  of 
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The  remaining  question  to  be  determined 
is:  Do  the  facts  appearing  in  the  record 
make  appellee  responsible  for  the  libel  com- 
plained of?  The  paper  on  which  it  was 
written  is  a  printed  form  appellee  requires 
its  bookkeeper  to  use  in  furnishing  its  em- 
ployees statements  of  its  accounts  with 
them.  The  statement  furnished  appellant 
by  Johnson,  the  bookkeeper,  was  as  follows: 

No.  4. 

Feb.  16,  1913. 
Mr.  Did  Case 
Earnings 

Cars  37  @  22.20 

Hours 
Tons 
Yards 

Total  Earnings 
Advances 

■  Store  7.85 

Rent 

Doctor  .50 

Fuel 
Board 

Smithing  ^0 

Insurance 
Co.  Deductions 
OafiM    Mulage  1.50 

[Pencil  line  run  through  the  word 
"Claims,"  and  on  the  same  line  following 
the  word  "Claims,"  is  the  word  "Mulage," 
written   with   pencil.] 

^  Helpers  3.30 


Total  Advances 


Balance   Due 


12.15 


10.05 


It  appears  from  the  foregoing  statement 
that  appellee's  indebtedness  to  appellant 
was  $22.20,  and  that  there  was  due  it  from 
appellant  for  advances,  as  shown  opposite 
the  proper  headings,  various  items  aggre- 
gating $12.15,  which,  deducted  from  the 
$22.20  of  its  indebtedness  to  appellant,  left 
due  him  $10.05,  as  shown  on  the  statement. 
According  to  the  evidence,  after  this  state- 
ment had  been  completed,  Johnson  obtained 
it  from  appellant  and  wrote  thereon,  oppo- 
site the  word  "Claims,"  the  word  "Mulage," 
and  to  the  right  of  that  word  the  figures 
"1.50."  At  the  time  t^is  was  done  he 
ran  hi^  pencil  through  the  word  "Claims." 
All  the  figures  appearing  upon  the  state- 
ment  were    entered   with   a   pen   and    ink, 


except  the  figures  "1.50,"  which,  together 
with  the  word  "Mulage,"  was  written  with 
a  pencil.  It  will  further  be  observed  that 
the  figures  "1.50"  were  not  included  in  the 
advances  charged  to  af^ellant  in  the  state- 
ment, nor  was  the  $1.50  actually  charged 
to  appellant  or  deducted  from  what  was 
due  him  from  appellee.  The  form  of  state- 
ment used  in  furnishing  appellant  his  ac- 
count contains  no  item  or  heading  for  such 
a  charge  as  mulage,  and  it  is  admitted  by 
appellant  that  no  such  charge  as  mulage 
is  required  by  appellee  to  be  made  against 
its  employees. 

We  think  it  patent  from  the  evidence 
that  the  bookkeeper,  Johnson,  in  writing 
the  word  and  figures  complained  of  on 
the  statement  furnished  appellant,  was  not 
acting  in  the  performance  of  any  duty  re- 
quired of  him  by  appellee  or  in  the  execu- 
tion of  any  authority,  express  or  implied, 
given  him  by  it;  nor  was  it  an  act  within 
the  scope  of  his  employment  or  in  the 
furtherance  of  his  employer's  business.  It 
was  merely  an  act  done  to  accomplish  a 
purpose  of  his  own,  wholly  foreign  to  any 
duty  he  owed  his  employer,  and  entirely 
beyond  the  apparent  scope  of  his  employ- 
ment by  the  latter.  Nor  does  it  appear 
from  the  evidence  that  his  act  in  writing 
on  the  statement  the  word  and  figures  com- 
plained of  was  at  any  time  approved  or 
ratified  by  appellee.  Many  cases  have 
arisen  in  which  the  master  has  been  held 
responsible  for  the  torts  of  the  servant, 
whether  the  tort  consisted  in  the  infliction 
of  physical  injury  to  the  person  aggrieved 
or  injury  to  his  character,  but  in  all  such 
cases  liability  is  fastened  upon  the  master 
because  the  servant  is  acting  for  the  master. 
'J^his  doctrine  is  well  stated  in  Sullivan  v. 
Louisville  &  N.  R.  Co.  115  Ky.  447,  103 
Am.  St.  Rep.  330,  74  S.  W.  171,  as  follows: 
"The  reason  the  master  is  liable  for  the  act 
of  his  servant  at  all  is  because  the  servant 
is  acting  in  that  matter  in  the  master's 
stead  and  for  him.  Obviously,  if  the  serv- 
ant is  not  acting  for  the  master,  he  cannot 
be  said  to  be  his  representative  in  that  act. 
So,  if  the  servant  is  charged  by  the  master 
with  the  authority  to  act  in  his  stead  in  a 
given  matter,  the  servant's  action  or  his 
failure  to  act,  as  the  case  may  be,  is  im- 
puted  to  the  master  as  if  it  were  his  own. 
This  general  doctrine  must  be  too  well 
known  to  require  now  the  citation   of  au- 


9uch  a  kind,  and  used  in  such  a  manner,  as 
to  satisfy  the  jury  that  they  amount  to, 
and  were  in  fact,  a  request  to  publish.  If 
the  words  do  amount  to  suich  a  request,  and 
the  publication  be  made  in  pursuance  of  it 
by  the  persons  to  whom  it  was  addressed, 
then  it  seems  to  me  the  persons  making 
such  request  would  be  responsible  for  the 
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libelous  matter  so  published.  Whether  the 
libelous  matter  published  is  in  pursuance  of, 
and  in  accordance  with,  the  request,  or  a 
departure  from  it,  and  so  unauthorized, 
would  be  a  question  to  be  considered  on  the 
circumstances  of  the  particular  case." 

J.  T.  W. 
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thority  to  support  it.  But  where  the  serv- 
ant steps  aside  from  his  employment  and 
assumes  to  act,  and  does  act,  solely  on  his 
own  account  in  a  matter  which  the  master 
has  no  more  connection  with  than  if  he 
were  the  most  complete  stranger,  it  would 
not  be  logical  or  fair  to  make  the  master 
yicariously  suffer  for  it;  for  in  doing  that 
act  the  servant,  so-called,  was  absolutely 
his  own  master.  ...  In  determining 
whether  a  particular  act  is  done  in  the 
course  of  the  servant's  employment,  it  is 
proper  to  inquire  whether  the  servant  was 
at  the  time  engaged  in  serving  his  master. 
If  the  act  be  done  while  the  servant  is  at 
liberty  from  the  service,  and  pursuing  his 
own  ends  exclusively,  the  master  is  not  re- 
sponsible. If  the  servant  was,  at  the  time 
the  injury  was  inflicted,  acting  for  himself 
and  as  his  own  master  pro  tempore,  the 
master  is  not  liable.  If  the  servant  step 
aside  from  his  master's  business,  for  how- 
ever short  a  time,  to  do  an  act  not  con- 
nected with  his  business,  the  relation  of 
master  and  servant  is  for  the  time  sus- 
pended." Cincinnati,  K  0.  &  T.  P.  R.  Co. 
V.  Rue,  142  Ky.  694,  34  L.R.A.(N.S.)  200, 
134    S.    W.    1144. 

.  In  Newell  on  Slander  &  Libel,  p.  373,  it 
is  said:  "If  a  partner,  in  conducting  the 
business  of  a  firm,  causes  a  libel  to  be  pub- 
lished, the  firm  will  be  liable  as  well  as 
the  individual  partner.  So,  if  an  agent  or 
servant  of  the  firm  defames  anyone  by  the 
express  direction  of  the  firm,  or  in  accord- 
ance with  the  general  orders  given  by  the 
£rm  for  the  conduct  of  their  business.  To 
hold  either  of  the  members  of  a  partner- 
ship, it  is  not  necessary  that  the  partner 
should  publish  the  libel  himself.  It  is  suffi- 
cient if  he  authorized,  incited,  or  encour- 
aged any  other  person  to  do  it,  or  if,  having 
authority  to  forbid  it,  he  permitted  it,  the 
act  was  his."  Burgess  v.  Patterson,  139  Ky. 
647,  108  S.  W.  837. 

In  Pennsylvania  Iron  Works  Co.  v.  Henry 
JvTogt  Mach.  Co.  139  Ky.  497,  8  L.R.A.(N.S.) 
1023,  139  Am.  St.  Rep.  504,  96  S.  W.  551,  it 
was  held  that  one  corporation  may  sue  an- 
other for  libel  on  it,  as  distinct  from  a 
libel  on  its  individual  members.  In  that 
case  the  plaintiff  and  defendant  were  rival 
ice  machine  manufacturers,  both  endeavor- 
ing to  secure  a  particular  contract,  and 
defendant's  agent  for  this  purpose  wrote 
a  letter  to  the  proposed  purchaser,  stating 
that  plaintiff  was  a  secondhand  dealer,  that 
it  put  in  a  class  of. inferior  work,  was  a 
scab  establishment,  and  did  not  have  a  me- 
chanic in  its  employ.  It  was  held  that  such 
a  writing  was  libelous  per  se,  and  that  the 
corporation  whose  agent  wrote  the  letter 
was  liable  in  damages  for  the  libel  it  con- 1 
tained,  because^  after  obtaining  knowledge' 
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of  the  publication  of  the  libel,  its  failure 
to  repudiate  it  before  suit  operated  as  a 
ratification  and  approval  of  the  libel.  In 
the  opinion  it  is  said:  "A  corporation  is 
liable  in  damages  for  the  publication  of  a 
libel  as  it  is  for  other  torts.  To  establish 
its  liability  the  publication  must  be  shown 
to  have  been  made  \)y  its  authority,  or  to 
have  been  ratified  by  it,  or  to  have  been 
made  by  one  of  its  servants  or  agents  in 
the  scope  of  his  employment  and  in  the 
course  of  the  business  in  which  he  was  em- 
ployed." 

In  Duquesne  Distributing  Co.  v.  G-reen- 
baum,  135  Ky.  183,  24  L.R.A.(N.S.)  955, 
121  S.  W.  1026,  21  Ann.  Cas.  481,  which 
was  an  action  for  slander,  it  was  held  that 
a  partnership  or  corporation  is  not  liable 
for  slander  by  its  servant,  unless  the  ac- 
tionable words  were  spoken  by  its  express 
consent,  ^ii'^ction,  or  authority,  or  were 
ratified  or  approved  by  it.  In  a  case  for 
libel  by  the  servant  of  a  corporation,  how- 
ever, the  question  of  the  latter's  liability 
will  not  turn  upon  whether  it  expressly  con- 
sented to,  directed,  or  authorized  the  libel. 
It  will  be  responsible  for  the  libel  if  it  was 
published  by  the  servant  in  execution  of 
the  authority,  express  or  implied,  given  by 
the  corporation,  or  .in  the  performance  of 
the  service  for  which  the  servant  was  en- 
gaged, or  the  act  was  one  within  the  ap- 
parent scope  of  his  employment. 

Measured  by  the  above  test,  there  is  no 
cause  for  holding  that  appellee  is  respon- 
sible for  the  libel  complained  of  in  this 
case;  hence  the  action  of  the  Circuit  Court 
in  peremptorily  instructing  the  jury  to  find 
for  appellee  was  not  error. 

Judgment  affirmed. 


NORTH  CAROLINA  SUPRBMS 

COURT. 

HAMPTON  GUANO  COMPANY,  Appt., 

V. 

HILL  LrV'E-STOCK  COMPANY, 

(168  N.  C.  442,  84  S.  E.  774.) 

Sale  —  fertilizer  —  warranty  of  Ingre- 
dients —  result. 

1.  An  action  for  the  purchase  price  of  fer- 
tlizer  sold  under  a  warranty  as  to  ingre- 

Xote,  —  Eviden€^  as  to  results  of  use  of 
substance  upon  issue  as  to  hmeach  of 
warranty  as  to  ingredients. 

For  admissibility  upon  question  as  to 
breach  of  warranty,  of  evidence  as  to  success 
or  failure  of  similar  goods  or  apparatus, 
see  note  to  Waterman- Waterbury  Co.  v. 
School  Dist.  L.R.A.1915B,  626. 

For  liability  of  vendor  of  seeds,  see  the 
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dients  cannot  be  defeated  because  it  was  not 
suitable  to  the  purpose  for  which  it  was  sold. 

Eh'ldence  —  effect  of  fertilizers  —  breach 
of  warranty. 

2.  Upon  the  question  of  breach  of  warran- 
ty that  fertilizer  contains  certain  ingre- 
dients in  certain  proportions  in  a  contract 
which  provided  that  the  vendor  should  not 
be  liable  for  results,  evidence  of  the  effect 
of  the  fertilizer  upon  crops  is  admissible 
in  connection  with  proof  of  the  kind  of  soil, 
manner  of  cultivation,  accidents  of  season 
and  other  pertinent  facts  to  prove  that  it 
did  not  contain  the  ingredients  stated  or  in 
the  proportion  specified. 

Damages  —  breach  of  warranty  —  meas- 
ure. 

3.  The  measure  of  damages  for  breach  of 
warranty    that    fertilizer    contains    certain 


ingredients  is  the  difference  between  the 
value  of  the  article  delivered  and  what  it 
would  have  been  worth  had  it  been  as  rep- 
resented. 

Sale  —  warranty  *  extension  by  retailer. 
4.  The  liability  of  a  manufacturer  of  fer- 
tilizer upon  his  warranty  to  the  retailer 
cannot  be  enlarged  by  warranties  inserted 
by  the  latter  in  his  contracts  with  con- 
sumers. 

(March  24,  1915.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Superior  Court  for  Franklin  County 
in  defendant's  favor  in  an  action  brougiit 
to  recover  the  purchase  price  of  fertilizers 
sold  by  plaintiff  to  defendant  under  a  war- 
ranty as  to  ingredients.     New  trial. 


note  to  Leonard  Seed  Co.  v.  Crary  Canning 
Co.  37  L.R.A.(N.S.)  79. 

It  will  be  noticed  that  this  note  lies  in 
somewhat  narrow  compass,  as  the  warranty 
is  simply  of  ingredients  and  not  of  excellence 
or  of  resulta.  Generally  speaking,  the  re- 
sult of  the  use  of  a  thing  is  evidence  of  the 
nature  of  the  thing.  Whether  the  events 
following  the  use  are  due  to  the  use,  and  so 
evidence  of  the  nature  of  the  thing  used,  de- 
pends on  circumstances.  Positive  as  distin- 
guished from  negative  events  following  the 
use  of  a  thing  perhaps  point  more  directly 
to  its  nature,  as  violent  illness  immediately 
after  eating  or  drinking,  with  symptoms 
characteristic  of  the  use  of  a  certain  poison; 
so  the  presence  in  a  crop  of  a  great  deal  of 
a  certain  weed  may  suggest  that  the  seed 
used  contained   much   of  that  weed. 

But  if  there  seems  more  ground  for  hesita- 
tion in  reasoning  from  "negative  results" 
or  lack  of  results  following  the  use  of  a  cer- 
tain thing,  this  kind  of  deduction  is  con- 
stantly employed  by  all  of  us  every  day, — ^as 
for  instance  in  concluding  that  there  has 
been  an  omission  to  put  sugar  in  our  coffee. 
The  matter  becomes,  therefore,  one  depend- 
ing upon  what  is  fair  and  reasonable  in  the 
particular  class  of  cases;  but  it  is  essential 
that  the  limited  scope  of  the  evidence  be 
emphasized  in  the  instructions  to  the  jury. 

It  is  interesting  in  this  connection  to  re- 
fer to  the  opinion  in  Knowles  v.  State,  80 
Ala.  9,  where  the  court  in  holding  that 
whether  a  liquor  was  intoxicating  or  not 
might  be  shown  from  its  effect  on  persons 
using  it  said :  ''The  most  available  mode  of 
testing  the  nature  and  properties  of  a  fluid 
or  drug,  next  to  that  of  chemical  analysis, 
is  by  its  effects  on  the  human  system.  That 
a  liquor  when  taken  in  certain  quantities 
intoxicated  or  failed  to  intoxicate  the  person 
taking  it  is  as  competent  to  prove  or  dis- 
prove its  intoxicating  qualities  as  it  would 
be  to  prove  the  poisonous  nature  of  a  drug 
by  the  effect  following  its  administration." 

It  seems  a  sound  doctrine  which  is  sus- 
tained in  the  principal  case,  that  failure  of 
results  in  the  use  of  a  fertilizer  is  some 
evidence  that  the  fertilizer  did  not  conform 
to  a  standard  which  generally  produced 
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good  results  under  similar  circumstances, 
provided  the  matter  is  properly  limited  in 
instructions  to  the  jury. 

In  Georgia  it  is  held  that  the  result 
upon  the  crop  cannot  be  shown  unless  there 
is  other  evidence  of  the  ingredients  of  the 
fertilizer  (Hamlin  v.  Rogers,  78  Ga.  631,  3 
S.  £.  259) ;  but  that  in  such  case  it  may  be 
shown  (De  Loach  v.  Hardee's  Son  &  Co.  (>4 
Ga.  94;  Jones  v.  Cordele  Guano  Co.  94  Ga. 
14,  20  S.  E.  265). 

In  Hamlin  v.  Rogers,  supra,  cited  in  the 
principal  case,  the  court  approved  the  re- 
jection, under  a  similar  contract,  of  evi- 
dence of  failure  to  benefit  the  defendant's 
crops  although  the  crops  were  properly 
cultivated,  the  soil  suitable  and  the  seasons 
propitious,  and  the  plaintiff  had  testified 
that  if  the  fertilizer  was  "as  represented 
by  the  analysis  on  the  sacks,  it  would  have 
benefited  the  crops,  with  good  seasons.'' 
The  court  said:  "The  evidence  offered  and 
rejected  would  not  per  se  have  shown  that 
the  fertilizer  was  deficient  as  to  any  of  such 
ingredients;  without  being  offered  in  aid 
of  other  testimony  to  establish  this  fact,  it 
would  be  immaterial.  At  best,  it  is  only  ad- 
minicular in  its  character.  Where,  for  in- 
stance, another  analysis  is  given  or  offered 
in  evidence  to  show  that  the  fertilizer  does 
not  come  up  to  the  standard  laid  down  by 
the  state  chemist,  those  facts  may  be  used- 
in  aid  of  such  other  analysis;  but  here  there 
was  nothing  which  the  evidence  offered  could 
sustain.  This  is  the  extent  to  which  former 
decisions  of  this  court  have  gone." 

In  Scott  V.  McDonald,  83  Ga.  28,  9  S.  E. 
770,  where  it  does  not  appear  that  there  was 
any  particular  form  of  warranty,  the  court, 
in  holding  that  the  defendant's  evidence  was 
not  sufiicient  where  the  plaintiff  showed 
that  some  of  the  same  lot  of  guano  had  bene- 
fited his  crops  and  the  defendant  showed  its 
lack  of  benefit  to  his  crops,  said:  "The 
law  does  not  require  the  seller  to  guarantee 
its  effects  upon  crops.  It  only  requires  him 
to  warrant  that  it  contains  such  a  per  cent 
of  certain  ingredients.  The  purchaser  must 
determine  for  himself  whether  those  in- 
gredients will  benefit  his  crops.  ...  It 
is  necessary   for   him   to   go   further   than 
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Statement  by  Walker ».X: 

This  civil  action  wa«  tried  before  Whed- 
bee,  judge,  and  a  jury,  at  November  term, 
1914,  of  FranLlin  superior*  oourt. 

Plaintiff  is  a  ma:  .facturer  of  fertilizers, 
add  defendant  a  merchant  of  Louisburg, 
who  deals  in  fertilizers,  selling  them  on 
credit  to  farmers.  On  January  31,  1913, 
defendant  purchased  fertilizers  from  plain- 
tiff under  a  written  contract;  the  provi- 
sions thereof,  material  to  this  case,  being 
as  follows: 

''And  it  13  further  understood  and  agreed 
that  the  fertilizer  named  is  furnished  with 
the  guaranty  of  analysis  printed  on  the 
sack,  but  not  of  results  from  its  use.  Ver- 
bal promises  that  conflict  with  the  terms 


of  this  oontract  are  unauthorized,  and  will 
not  be  recognized  by  this  company/' 

Under  this  contract,  in  the  spring  of  1913, 
plaintiff  shipped  and  delivered  to  defend- 
ant 80  tons  of  8-2-2  fertUizesr.  On  July  1, 
1913,  in  pigment  therefor,  defendant  exe- 
cuted to  plaintiff  notes  aggregating  $1,- 
050.76,  which  said  notes  were  indorsed  by 
K.  P.  and  J.  P.  Hill,  and  were  payable  in 
January  and  February,  1914.  Upon  ma>- 
turity  of  said  notes,  and  long  alter  the 
crops,  under  which  the  fertilizer  was  used, 
had  been  harvested,  defendant  wrote  p^lain- 
tiff  several  times  and  promised  to  pay  the 
notes,  ■  as  will  appear  from  letters  written 
from  January  to  May,  1914,  and  set  out  in 
the  record.  In  January,  1914,  defendant 
sought  to  renew  its  ecmtraet  with  plaintiff. 


to  show  that  it  had  no  effect  on  his  crops.  | 
He  must  show  by  this  and  by  other  proof 
that  it  did  not  contain  the  ingredients  of 
the  guaranteed  analysis.  If  he  only  shows 
that  it  did  not  have  any  effect  on  his  crop, 
that  is  not  suiticient,  under  the  ruling  of 
this  court  in  the  case  of  Hamlin  v.  Kogers, 
supra." 

Allen  V.  Young,  62  Ga.  617,  is  sufficiently 
dealt  with  in  the  principal  case. 

In  De  Loach  v.  Hardee's  Son  &  Co.  64 
Ga.  94,  under  a  contract  which  so  far  as 
our  subject  is  concerned  was  substantially 
similar  to  that  in  the  Allen  Case,  it  was 
held  that  it  was  error  to  refuse  to  allow 
the  plaintiff  to  show  the  effect  of  the  fer- 
tilizer on  his  crops  as  strengthening  the 
testimony  of  a  chemist  that  the  fertilizer 
was  below  standard, — especially  where  there 
was  evidence  that  when  up  to  the  standard 
it  had  helped  production.  The  court  con- 
sidered this  holding  as  in  accord  with  the 
Allen  Case,  and  said:  "While  by  the  ex- 
press terms  of  his  contract  the  defendant 
cannot  plead  that  the  practical  result  of 
the  use  of  the  guano  was  that  it  made  noth- 
ing, and  defend  himself  on  that  ground, 
and  therefore  cannot  introduce  evidence  for 
that  purpose;  yet  such  evidence  is  admis- 
sible to  strengthen  the  testimony  of  the 
chemist  that  the  guano  did  not  come  up  to 
the  stipulated  standard,  and  to  show  that 
by  its  failure  to  meet  the  standard  agreed 
upon  the  defendant  was  damaged.  If  it  came 
up  to  the  stipulated  standard,  it  is  wholly 
immaterial  whether  it  made  a  lock  of  cot- 
ton or  grain  of  corn;  but  the  fact  that  it 
made  neither  is  evidence  that  it  did  not 
come  up  to  that  standard,  especially  where 
the  evidence  is,  as  in  this  case,  that  other 
sea.,  fowl  guano  which  came  up  to  the 
standard,  or  nearly  so,  did  help  the  pro- 
duction largely." 

In  Jones  v.  Cordele  Guano  Co.  94  Ga.  14, 
20  S.  E.  265,  quoted  from  in  the  principal 
case,  it  was  held  that  evidence  of  the  failure 
of  the  guano  to  benefit  the  defendant's  crops 
would  be  admissible  after  evidence  of  an 
analysis  by  an  expert. 

While  the  eases  are  distinguishable  on 
the  facts  the  holding  in  the  principal  case 
L.R.A.1915D. 


seems  to  differ  from  the  view  expressed  by 
the  same  court  in  Armour  Fertilizer  Works 
V.  McLawhom,  158  N.  C.  274,  73  S.  E.  883, 
where  it  was  held  that  the  measure  of  dam- 
ages was  the  difference  in  price  between  the 
fertilizer  contracted  for  atid  that  furnished, 
and  the  court,  in  approving  the  exclusion  of 
evidence  of  "the  difference  in  the  looks  and 
nature  of  crops  on  different  farms  on  which 
this  fertilizer  was  used,  and  the  crops  under 
which  he  used  other  fertilizers,"  said.  "The 
only  pertinency  of  such  evidence  would  be 
the  inference  that  the  ingredients  were  not 
as  represented.  This  would  be  too  remote, 
depending  upon  the  ■  nature  of  the  soil, 
weather,  cultivation,  and  the  like.  The  best 
evidence  is  the  analysis  by  the  Agricultural 
Department.  When  .the  defendant  ascer- 
tained therefrom  the  deficiency  in  the  quali- 
ty of  the  fertilizers,  it  was  his  duty  to  have 
bought  fertilizing  materials  or  ingredients 
to  make  good  the  deficiency.  Not  having 
done  so,  he  can  properly  claim  only  th< 
abatement  of  the  price  by  reason  of  such 
deficiency,  and  that  he  haa  been  allowed." 

But  Hampton  Guano  Co.  v.  Hill  lavi 
Saxx}K  Co.  has  been  followed  in  Carter  v. 
McGill,  —  N.  C.  — ,  84  S.  E.  802,  holding 
that  a  breach  of  a  warranty  that  the  fer- 
tilizer should  be  of  "the  standard  grade" 
might  be  shown  by  proof  that  the  fertilizer 
was  worthless  by  showing  the  results  of  its 
use.  The  court  said:  **The  purchaser  of 
the  fertilizer  may  show  a  breach  by  the 
effect  of  the  use  of  it  upon  his  crops,  pro- 
vided he  first  lays  the  foundation  for  such 
proof  by  showing  that  it  was  used  under 
conditions  favorable  to  a  correct  test  of  its 
value,  such  as  land  adapted  to  the  growth 
of  the  cotton,  proper  cultivation  and  tillage, 
propitious  weather  or  seasons;  the  general 
purpose  being  to  exclude  any  element 
which  would  render  the  evidence  uncertain 
as  to  the  .cause  of  the  loss  or  diminution  of 
the  crop  or  rid  it  of  its  speculative  char- 
acter. It  mav  be  somewhat  diflScult  in 
practice  to  apply  the  rule,  but  it  can  be  done 
by  proper  attention  to  the  limitations  on 
this  kind  of  evidence,  and  we  have  so  held, 
at  this  term,  in  Hampton  Guano  Co.  v, 
HiUi  Live  Stock  Co."  B.  B.  B. 
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and  to  purchase  250  tons  of  the  same  fer- 
tilizer (being  over  three  times  as  much  as 
it  had  purchased  in  1913)  under  a  con- 
tract identical  with  the  first  one,  but  plain- 
tiff refused  to  ship  the  goods  because  de- 
fendant .  had  not  ]>aid  for  those  purchased 
under  the  contract  above  referred  to.  At 
no  time  prior  to  the  institution  of  this  ac- 
tion did  defendants  ever  claim  or  contend 
that  the  fertilizer  delivered  in  1913  was 
defective  in  quality  or  otherwise,  or  that 
they  had  any  defense  against  said  notes; 
on  the  other  hand,  they  recognized  their 
liability  upon  said  notes,  and  promised  to 
pay  the  same,  expressing  regret  that  a 
scarcity  of  money  had  prevented  them  from 
making  payment  at  maturity.  Defendants 
failing  to  comply  with  their  promises  to 
pay  said  notes,  this  action  was  instituted 
on  June  18,  1914,  to  recover  the  amount 
due  thereon.  Defendants  answered,  admit- 
ting the  execution  and  nonpayment  of  the 
notes,  but  pleading  as  a  counterclaim  that 
it  had  sold  the  fertilizer  to  its  customers 
under  warranties  that  the  goods  were  in 
every  respect  highly  efficient,  suitable  and 
fit  for  the  fertilization  of  the  crops  for 
which  they  were  recommended;  that  their 
customers  complained  to  them  that  the 
goods  were  not  fit  or  suitable  and  did  not 
measure  up  to  the  standard  and  quality 
warranted;  and  that  defendant  had  suffered 
damage  thereby. 


Upon  the  trial  defendant,  over  the  ob- 
jection of  plaintiff,  offered  evidence  from 
persons  who  had  used  fertilizers  purchased 
from  defendant  in  1913,  tending  to  show 
that  the  fertilizer  so  purchased  was  in  bad 
mechanical  condition,  being  lumpy  and  off 
color;  that  it  did  not  assimilate  or  was  not 
taken  up  by  the  soil  and  did  not  fertilize 
the  crops;  that  they  had  used  it  under  their 
crops  with  poor  results  and  made  bad  crops; 
and  that  in  their  opinion  the  fertilizer 
was  not  worth  as  much  as  they  were 
charged  for  it.  Plaintiff  objected  to  all 
this  evidence,  repeating  the  objections,  until 
the  court  ruled  that  all  such  testimony 
should  be  considered  as  objected  to.  It  was 
objected  to:  First,  because  the  effect 
thereof  was  to  vary  the  written  contract 
between  the  parties,  which  expressly  pro- 
vides that  the  plaintiff  did  not  in  any  way 
guarantee  the  effect  or  results  from  the 
use  of  the  fertilizer;  second,  because  said 
testimony  tended  to  set  up  a  new  contract 
guarantying  results  from  its  use,  whereas 
the  written  contract  expressly  limited  the 
warranty  to  the  analysis  appearing  on  the 
sacks;  third,  because  said  testimony  in  no 
way  tended  to  show  that  the  fertilizer  did 
not  contain  the  constituents  in  the  quan- 
tities guaranteed  by  the  analysis;  fourth, 
because  there  was  no  evidence  of  any  chem- 
L.R.A.1915D. 


ical  analysis  by  the  state  chemist  or  other 
person,  and  that,  until  such  analysis  was 
offered,  evidence  as  to  its  effect  upon  crops 
was  incompetent  and  inadmissible;  and, 
fifth,  because  Revisal,  §§  3949->3951,  as 
amended  by  Public  Laws  of  1911,  chap.  92., 
provides  that  the  analysis  therein  referred 
to  is  the  best  evidence  of  the  contents  of 
said  fertilizers.  There  were  some  other 
specific  grounds,  not  necessary  to  be  stated. 
The  contract  between  the  parties  was  in- 
troduced in  evidence,  and  shows  that  the 
fertilizer  was  guaranteed  to  contain  the 
ingredients  and  in  the  porportion  stated  on 
the  certificate  of  analysis  printed  on  the 
sack,  before  the  sale  by  plaintiffs,  which 
shows  the  contents  to  be  8  per  cent  of  phos- 
phoric acid,  2  per  cent  of  ammonia,  and  2 
per  cent  of  potash.  Plaintiff  demurred 
ore  tenus  to  the  answer  and  counterclaim, 
upon  the  following  grounds: 

"(1)  It  failed  to  state  or  allege  wherein 
the  defendants,  or  either  of  them,  had  been 
damaged.  (2)  It  fails  to  allege  or  state, 
except  in  general  terms,  that  defendants,  or 
either  of  them,  have  suffered  any  damage 
whatever,  actual  or  special.  (3)  It  fails 
to  specify  or  allege  any  grounds  upon  which 
defendants  base  their  claim  for  damages. 
(4)  It  fails  to  specify  wherein  defendants, 
or  either  of  them,  have  been  damaged  in 
any  manner  whatsoever,  even  if  the  fer- 
tilizer was  not  as  guaranteed  in  the  con- 
tract. (5)  It  fails  to  allege  that  any 
chemical  analysis  has  been  made  by  the  Agri- 
cultural Department,  or  anyone  else,  and 
any  of  the  ingredients  found  to  be  deficient. 
(6)  It  admits  the  execution  of  the  contract 
jontaining  an  express  warranty  as  to  anal- 
ysis as  shown  on  the  sacks,  and  no  implied 
warranty  as  to  results  can  be  set  up  or 
considered." 

The  demurrer  was  overruled,  and  plain- 
tiff excepted. 

The  jury  returned  the  following  verdict. 

",(1)  Are  the  defendants  indebted  to  the 
plaintiff  on  account  of  the  notes  sued  on, 
and,  if  so,  in  what  sum?  Answer: 
$1,060.28,  with  6  per  cent  interest  on  $525 
from  January  15,  1914,  until  paid,  and  6 
per  cent  interest  on  $525.75  from  February 
14,  1914,  until  paid,  and  interest  on  $9.53 
from  May  4,  1914,  until  paid. 

"(2)  Did  the  plaintiff  warrant  the  fer- 
tilizer to  contain  8  per  cent  available  phos- 
phoric acid,  2  per  cent  ammonia,  and  2  per 
cent  potash,  and  suitable  for  use  as  a  fer- 
tilizer of  crops?     Answer:     Yes. 

"(3)  If  yes,  was  said  fertilizer,  when  de- 
livered to  defendant,  as  warranted?  An- 
swer: No. 

"(4)  What  damages,  if  any,  are  defend- 
ants entitled  to  recover  of  plaintiff?  An- 
swer: $1,061.25." 
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The  tourt  gave  the  following  instructions 
upon  the  second  and  third  issues,  to  which 
exception  was  taken: 

"The  contract  itself  says  that  it  is  guar- 
anteed, and  warrants  the  purchaser  that  it 
contains  8  per  cent  phosphoric  acid,  2  per 
cent  ammonia,  and  2  per  cent  potash;  and 
the  law  says,  in  addition,  that  it  is  suit- 
able for  the  purpose  for  which  it  is  sold." 

''If  you  believe  this  evidence,  I  charge 
you,  as  a  matter  of  fact,  to  answer  this 
issue,  'Yes,'  that  the  plaintiff  did  warrant 
the  fertilizer  to  contain  8  per  cent  phos- 
phoric acid,  2  per  cent  ammonia,  and  2 
per  cent  potash,  and  that  it  was  suitable 
for  use  as  a  fertilizer  of  crops." 

"If  the  evid^ice  satisfies  you  by  its 
greater  weight  that  it  did  not  ccmtain  8 
per  cent  phosphoric  acid,  2  per  cent  am< 
monia,  and  2  per  cent  potash,  or  that  it  was 
unfit  for  use  as  a  fertilizer,  and  you  are 
satisfied  of  eitlier  of  these  facts  by  the 
greater  weight  of  the  evidence,  I  charge 
you  to  answer  the  third  issue,  *No.' " 

Plaintiff  excepted  to  the  judgment,  which 
was  entered  upon  the  verdict,  and  appealed. 

Messrs.  A.  G.  ZollicolTcr,  J.  P.  Zolli- 
coffer,  and  Mclntyre,  Lawrence  &  Proc- 
tor, for  appellant: 

The  evidence  as  to  the  effect  of  the  fer- 
tilizer and  of  results  from  its  use  was  in- 
competent and  should  have  been  excluded, 
because  the  effect  thereof  was  to  vary  and 
contradict  the  written  contract. 

Basnight  v.  Southern  Jobbing  Co.  148  N. 
C.  356,  62  S.  E.  420;  Dr.  Shoop  Medicine 
Co.  V.  J.  A.  Mizell  &  Co.  148  N.  C.  384,  62 
S.  E.  511;  Walker  v.  Venters,  148  N.  C. 
389,  62  S.  E.  510;  Walker  v.  Cooper,  160 
N.  C.  128,  63  S.  E.  681;  Woodson  v.  Beck, 
151  N.  C.  144,  31  L.R.A.(N.S.)  235,  65  S. 
E.  751;  Cobb  V.  Clegg,  137  N.  C.  153,  49 
S.  E.  80;  J.  I.  Case  Threshing  Mach.  Co. 
V.  McClamrock,  152  N.  C.  405,  67  S.  E.  991; 
Anderson  v.  American  Suburban  Corp.  155 
N.  C.  131,  36  L.R.A.(N.S.)  896,  71  S.  E. 
221;  Leonard  v.  Southern  Power  Co.  155 
N.  C.  10,  70  S.  E.  1061;  Jeffords  v.  Albe- 
marle Waterworks,  157  N.  C.  10,  72  S.  E. 
624;  S.  F.  Bowser  &  Co.  v.  Tarry,  156  N. 
C.  35,  72  S.  E.  74;  Armour  Fertilizer  Works 
V.  McLawhorn,  158  N.  C.  275,  73  S.  E.  883; 
Lytton  Mfg.  Co.  v.  House  Mfg.  Co.  161  N. 
C.  430,  77  S.  E.  233;  Allen  v.  Young,  62 
6a.   619. 

There  being  no  evidence  that  the  fertilizer 
had  been  analyzed  by  the  state  chemist,  evi- 
dence of  the  effect  of  the  fertilizer  upon 
crops  was  insufficient  and  incompetent  to 
show  a  breach  of  warranty  under  the  con- 
tract, or  to  show  that  the  goods  did  not 
come  up  to  the  guaranteed  analysis. 

O'Kelly  V.  Williams,  84  N.  C.  285; 
L.R.A,1915D. 


I  Wooten  ▼.  Hill,  98  N.  C.  53,  3  S.  E.  846 ; 
Von  Hoffman  v.  Quincy,  4  WalL  552,  18 
L.  ed.  409;  Lehigh  Water  Co.  v.  Easton,  121 
U.  S.  391,  30  L.  ed.  1060,  7  Sup.  Ct,  Rep.  916 ; 
Armour  Fertilizer  Works  Co.  v.  McLaw- 
horn, 158  N.  C.  274,  73  S.  E.  883;  Hamlin 
V.  Rogers,  78  Ga.  631,  3  S.  E.  259;  Scott 
V.  McDonald,  83  Ga.  28,  9  S.  E.  770;  Jones 
V.  Cordele  Guano  Co.  94  Ga.  14,  20  S.  E. 
265;  Yarborough  v.  Hughes,  139  N.  C.  209, 
51  S.  £.  904. 

Independent  of  the  statute  requiring  an 
analysis  by  the  state  chemist,  the  evidence 
offered  by  defendant  was  so  speculative 
and  uncertain  that  a  verdict  should  not  be 
allowed  to  be  predicated  thereon. 

Roberts  v.  Cole,  82  N.  C.  294;  Bell  v. 
Reynolds,  78  Ala.  511,  56  Am.  Rep.  52; 
G.  Ober  &  Sons  Co.  v.  Blalock,  40  8.  C.  31, 
18  S.  B.  265;  Armour  Fertilizer  Workd  v. 
McLawhorn,   168  N.  C.  274,  73  S.  E.  883. 

There  is  no  implied  warranty  of  fitness 
in  the  sale  of  personal  property. 

Lanier  v.  Auld,  5  N.  C.  <1  Murpfa.)  138; 
Dickson  v.  Jordan,  33  N.  0.  (11  Ired.  L.) 
166,  53  Am.  Dec.  403;  Woodridge  v.  Brown, 
149  N.  O.  299,  62  S.  E.  1076;  35  Cyc.  409; 
Basin  v.  Conley,  58  Md,  59;  Walker  v.  Pue, 
57  Md.  155;  G.  Ober  &  Sons  Co.  v.  Blalock, 
40  S.  C.  31,  18  S.  E.  264;  Mason  v.  Chap- 
pell,  15  Gratt.  572;  Jackson  v.  Langston, 
61  Ga.  392;   Wilcox  v.  Owens,  64  Ga.  601. 

As  the  contract  is  in  writing  and  contains 
an  express  warranty  of  quality,  this  excludes 
any  implied  warranty  of  fitness. 

DeWitt  V.  Berry,  134  U.  S.  306,  3.  L.  ed. 
896,  10  Sup.  Ct.  Rep.  f36;  Chase  Hackley 
Piano  Co.  v,  Kennedy,  152  N.  O.  196,  67 
S.  E.  488;  W.  F.  Main  Co.  v.  Grifiin-Bynam 
Co.  141  N.  C.  48,  53  S.  E.  727;  Robinson 
V.  Huffstetler,  166  N.  C.  469,  81  8.  E.  i53; 
Brooks  Bros.  Lumber  Co.  v.  Case  Threshing 
Mach.  Co.  136  Ga.  754,  72  S.  B.  40;  J.  L 
Case  Threshing  Mach.  Co.  v.  McKay,  161 
N.  C.  686,  77  S.  E.  848;  Jackson  v.  Lang- 
ston, 61  Ga.  392;  Farrow  v.  Andrews,  69 
Ala.  06 ;  Springfield  Shingle  Co.  v.  Edge- 
comb  Mill  Co.  62  Wash.  620,  36  L.R.A. 
(N.8.)  276,  101  Pac.  233. 

If  damages  were  otherwise  recoverable^ 
there  could  be  no  recovery  based  upon  the 
evidence  herein,  because  such  damages  are 
too  rague,  indefinite  and  conjectural  to  form 
a  basis  from  which  the  jury  could  estimate 
the  same. 

Boyle  V.  Reeder,  23  N.  C.  (1  Ired.  L.) 
607;  Roberts  v.  Cole,  82  N.  C.  292;  Reiger 
V.  Worth,  127  N.  C.  230,  52  L.R.A.  362, 
80  Am.  St.  Rep.  798,  37  S.  ,E.  217;  Winston 
Cigarette  Mach.  Co.  v.  Wells  Whitehead 
Tobacco  Co.  141  N.  C.  284,  8  L.R.A.(N,S.) 
255,  53  S.  E.  885;  Walser  v.  Western  U. 
Teleg.  Co.  114  N.  C.  440,  19  S.  E.  366; 
Hardison  V.  Reel,  154  N.  C.  277,  34  L.RJL. 


880 


NORTH  CAROLLNA  SUPREME  COURT. 


(N.S.)  1098,  70  S.  E.  4«3;  Armour .  Fer- 
tilizer Works  V.  McLawhorn,  158  N.  0. 
274,  73  S.E.  883;  Carson  v.  Bunting,  154 
N.  C.  630,  70  S.  E.  923;  G.  Ober  &  Sons 
Co.  V.  Katzenstein,  160  N.  G.  439,  76  TJ.  E. 
476;  Bowen  v.  King,  146  N.  C*  391,  59 
S.  E.  1044;  Pittsburg,  J.  E.  &  E.  R.  Co. 
V.  Wakefield  Hardware  Co.  143  N.  C.  57, 
55  S.  E.  422  J  Pender  Lumber  Co.  v.  Wil- 
mington Iron  Works,  130  N.  C.  689,  41 
S.  E.  797 ;  Willis  v.  Branch,  94  N,  C.  149. 

Messrs.  Ben.  T.  Holdeo,  WllUam  H. 
Buifin,  W.  Hr  Yarborough,  Jr.,  and  W* 
M.  Person,  for  appellee: 

The  analysis  by  the  state  chemist  is  the 
best  evidence  of  the  constituent  parts  of 
fertilizers  offered  for  sale,  but  such  analysis 
is  not  the  only  evidence  admissible. 

Tomlinson  L  Co.  v.  Morgan,  166  N.  C. 
557,  82  S.  E.  963;  Jones  v.  Cordele  Guano 
Co.  94  Ga.  14,  20  S.  E.  265. 

There  was  no  contradiction  or  variation 
of  the  terms  of  the  written  contract  by  the 
admission   of  the  evidence  excepted  to. 

Defendant  relied  upon  that  implied  war- 
ranty which  runs  with  all  sales  of  person- 
city,  that  the  article  sold  wa3.  merchant- 
able and  that  it  was  fit  for  some  use  or 
purpose,  or.  the  purpose  for  which  it  was 
sold,  if  sold  for  a  particular  purpose. 

Benjamin,  Sales,  §  (:86;  Main  v.  Field, 
144  N.  G.  311,  11  L.R.A.(N.S.)  245,  119 
Am.  St.  Rep.  956,  56  S,  E.  943;  Dr.  Shoop 
Family  Medicine  Co.  v.  Davenport,  163 
N.  C.  296,  79  S.  E.  602;  Ashford  v.  H.  C» 
Shrader  Co.  167  N.  C.  46,  83  S.  E.  29. 

Walker,  J.,  delivered  the  opinion  of  the 
court : 

When  a  person  buys  an  article  of  per- 
sonal property,  he  can  require  an  express 
-warranty  as  to  its  quality,  or  he  may  rely 
upoto  the  warranty  which  the  law  implies 
in  certain  sales;  but  it  has  been  well  said 
that : 

''When  he  takes  an  express  warranty,  it 
will  exclude  an  implied  warranty  on .  the 
same  or.  a  closely  related  subject.  Thus 
an  express  warranty  of  quality  will  exclude 
an  implied  warranty  of  fitness  for  the  pur- 
pose intended,  but  an  express  warranty 
*  on  one  subject  does  not  exclude  an  implied 
warranty  on  an  entirely  different  subject,'' 
^— an  illustration  of  the  latter  being  that  an 
express  warranty  of  title  will  not  exclude 
an '  Implied  warranty  of  soundness  or  mer- 
chantability.   36  Cyc.  a92. 

It  was  held  in  the  early  case  of  Lanier 
V.  Auld,  6.N.  C,.  (1  Murph.)  138,  3  Am. 
Dec.  680: 

"That  the  law  will  not. Imply  what  is  not 
expressed,  where  there  is  a  formal  contract. 
Evan's  Essay,  32;  1  Fonbl.  364;  Bree  v. 
Holbfich,  2  Dougl.  K.  B.  654;  Gripps  v. 
L..R.A.1916D. 


Reade,  6  T.  R.  606,  3  Revised  Rep.  273. 
Express  warranty  as  to  soundness  and  age 
excludes  any  implied  warranty  as  to  other 
qualities." 

What  was  said  by  Justice  Brown  in  Chase 
Hackley  Piano  Co.  v.  Kennedy,  152  N.  C. 
196,  67  S.  E.  488,  is  very  pertinent  here: 

"We  have  recognized  the  principle  that 
there  can  be  no  implied  warranty  of  quality 
in  the  sale  of  personal  property  where  there 
is  an  express  warranty,  and  that,  where 
a  party  sets  up  and  relies  upon  Sr  written 
warranty,  he  is  bound  by  its  terma  and  must 
comply  with  them.  30  Am.  &  Eng.  £dc. 
Law,  p.  199;  W.  E.  Main  Co.  v.  Griffin- 
Bynum  Co.  141  K.  C.  43,  63. S.  E.  727.  We 
recognize  the  further  principle,  applied  by 
us  in  that  case,  that  a  failure  by  the  pur- 
chaser to  comply  with  the  conditions  of  the 
warranty  is  fatal  to  a  recovery  for  breach 
of  the  warranty  in  an  action  on  it,  or  where, 
as  in  this  case,  damages  for  the  breach  are 
pleaded  as  a  counterclaim  in  an  action  by 
the  seller  for  the  purchase  money." 

"There  are  numerous  well-considered 
cases  that  an  express  warranty  of  quality 
excludes  any  implied  warranty  that  the 
articles  sold  were  merchantable  or  fit  for 
their  intended  use."  De  Witt  v.  Berry,  134 
U.  S.  306,  33  L.  ed.  896,  10  Sup.  Ct.  Rep. 
636. 

See  also  W^.  F.  Main  Co.  v.  GriflSn-Bynum 
Co.  supra;  Robinson  v.  Huffstetler,  165 
N.  C.  459,  81  S.  E.  753;  Brooks  Bros. 
Lumber  Co.  v.  Case  Threshing  Mach.  Co. 
136  Ga.  754,  72  S.  E.  40. 

It  has  been  held  that  an  implied  warranty 
cannot  be  set  up,  even  under-  a  code  pro- 
vision, where  the  parties,  by  their  contract, 
have  expressly  agreed  upon  a  different  war- 
ranty, whether  it  be  more  or  less  extensive 
or  limited  (Jafskson  v.  Langston,  61  Ga. 
392;  Farrow  v.  Andrews,  69  Ala.  96),  and 
also  that  if  a  specific  kind  of  fertilizer,  or 
other  article  of  a  certain  description  or 
name,  is  ordered,  there .  is  no  implied  war- 
ranty of  fitness,  but  only  one  that  it  is  the 
kind  designated  (86  Cyc.  400;  Rasin  v. 
Conley,  5$  Md-  59;  G.  Ober  &  Sons  Co.  v. 
Blalock,  40  S.  C.  31,  18  S.  E.  264;  Mason 
V.  Chappell,  15  Gratt.  572?  Walker  v.  Pue, 
67  Md.  155;  Wilcox  v.  Owens,  64  Ga.  601). 
A  party  who  relies  upon  a  written  contract 
of  warranty  as  to  quality  or  description  of 
the  property  he  has  purchased  is  bound  by 
the  terms  of  the  warranty.  •  J.  I.  Case 
Threshing  Mach.  Co.  v.  McKay,  161  N.  C. 
586,  77  S.  E.  848.  He  is  not  only  held  to 
the  terms  of  the  contract  into  which  he 
has  deliberately  entered,  but  he  is  not  per- 
mitted to  contradict  or  vary  its  terms  by 
parol  evidence,  as  "the  written  word  must 
abide"  and  be  considered  as  the  only  stan- 
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dard  by  which  to  measure  the  obligations 
of  the  respective  parties  to  the  a^eement, 
in  the  absence  of  fraad  or  mistake,  or  other 
equitable  element.  35  Oye.  379.  There  are 
numerous  cases  decided  by  this  court,  illus- 
trative of  this  elementary  rule  in  the  law, 
as  to  written  contracts.  Moffitt  v.  Maness, 
102  N.  C.  467,  9  S.  E.  399;  Cobb  v.  Clegg, 
137  N.  C.  153,  49  &  E.  80;  Basnight  v. 
Southern  Jobbing  Co.  148  N.  C.  356,  62 
S.  £.  420;  Walker  v.  Venters,  148  N.  0. 
389,  62  S.  E.  510;  Dr.  Shoop  Medicine  Co. 
V.  J.  A.  Mizell  &  Co.  148  N.  C.  384,  62 
S.  £.  511;  Walker  v.  Cooper,  150  N.  C. 
128,  63  S.  E.  681;  Woodson  v.  Beck,  151 
N.  C.  144,  31  L.R.A.(N.S.)  235,  65  S.  E. 
751;  J.  I.  Case  Threshing  Mach.  Co.  v. 
McClamrock,  152  N.  C.  405,  67  S.  E.  991; 
and  especially  Armour  Fertilizer  Works  v. 
HcLawhorn,  158  N.  C.  275,  73  S.  £.  883. 
There  are  authorities  which  hold  that  there 
is  no  implied  warranty  of  quality  in  the 
sale  of  goods,  but  some  of  these  are  re- 
viewed by  this  court  in  the  late  case  of 
Ashford  v.  H.  C.  Shrader  Co.  167  N.  C. 
45,  83  S.  E.  29,  and  a  warranty  was  said 
to  be  implied  in  certain  excepted  instances, 
but  they  all  relate  to  contracts  which  do 
not  contain  any  express  warranty  of  qual- 
ity. The  subject  is  fully  considered  in  that 
case,  and  further  comment,  therefore,  is  not 
required. 

Let  us  now  examine  the  facts  of  this  case 
in  the  light  of  the  foregoing  principles.  The 
main  inquiry  is  as  to  the  nature  and  scope 
of  the  special  warranty  and  the  rights  and 
obligations  of  the  parties  springing  there- 
from: The  warranty  is  made  up  of  three 
elements:  (1)  That  the  fertiliser  shall  con- 
tain the  ingredients  in  a  specified  propor- 
tion, as  stated  in  the  analysis  printed  on 
each  bag.  (2)  That  the  seller  should  not 
be  held  responsible  for  results  in  its  actual 
use.  ( 3 )  That  the  whole  contract  is  therein 
expressed,  and  all  other  terms  are  unau- 
thorized. No  language  could  be  more  ex- 
plicit and  no  contractual  obligation  and 
right  more  definitely  fixed.  The  warranty 
was  drawn  for  the  very  purpose  of  prevent- 
ing the  recovery  of  such  damages  as  are, 
in  their  nature,  very  speculative,  if  not 
imaginary,  and  out  of  all  proportion  to  the 
amount  of  money  or  price  received  by  the 
seller  for  the  fertilizer.  If  fertilizer  com- 
panies can  be  mulcted  in  damages  for  the 
failure  of  the  crop  of  every  farmer  who 
may  buy  from  them,  they  would  very-  soon 
be  driven  into  insolvency  or  be  compelled 
to  withdraw  from  the  state,  as  the  aggre- 
gate damages,  if  the  supposed  doctrine  be 
carried  to  its  logical  conclusion,  would  be 
ruinous,  and  the  farmers  in  the  end  would 
suffer  incalculable  harm.  In  view,  then, 
of  the  probable  results  flowing  from  such 
LJI.A.1915D.  56 


a  construction  of  the  contract,  we  should 
hesitate  very  long  before  adopting  it,  with 
its  disastrous  consequences  to  both  parties, 
which  we  cannot  suppose  they  contemplated. 
The  court,  ther^ore,  erred  in  charging  the 
jury  that  if  the  fertilizer  did  not  contain 
the  ingredients,  and  in  tlie  quantities,  as 
warranted,  or  if  it  was  not  suited  to  the 
purpose  for  which  it  was  sold,  they  should 
answer  the  third  issue  in  the  negative,  for 
the  special  warranty  and  the  provisions 
against  any  liability  for  results  excluded 
any  implied  warranty  as  to  its  suitableness 
for  use  in  fertilizing  crops. 

In  Allen  v.  Young,  62  Ga.  617,  where  the 
contract  and  statute  of  the  state  were  much 
like  ours,  it  was  said: 

''The  notes  g'lYen  to  the  company  for  the 
price  of  the  fertilizer  having  upon  their  face 
a  stipulation  that  the  fertilizer  was  pur- 
chased 'entirely  upon  the  basis  of  the  ana- 
lytical standard  guaranteed  by  the  company, 
and  that  I  [the  buyer]  will  in  no  event  hold 
it  responsible  beyond  such  standard,  nor  in 
any  wise  for  practical  results,'  the  precise 
right  of  the  purchaser  was  to  receive  an 
article  containing  the  chemical  and  ferti- 
lizing properties  enumerated  in  the  guar- 
anty, and  these  in  the  proportions  and  up 
to  the  degree  of  strength  held  out  as  a 
standard." 

The  same  court,  in  that  and  other  cases, 
discusses  the  competency  and  probative 
force  of  evidence  as  to  the  effect  of  the  par- 
ticular fertilizer,  when  used  upon  land,  in 
producing  crops,  and  strongly  intimates 
that  such  evidence  is  not  admissible,  where 
the  contract  contains  a  provision  that  the 
seller  is  not  to  be  liable  for  results,  and 
that,  if  it  is  competent,  it  should  be  re- 
ceived with  caution  and  in  connection  with 
more  direct  evidence  that  the  fertilizer  did 
not  contain  the  ingredients  guaranteed  by 
the  analysis,  or  as  much  of  them  as  the 
analysis  and  certificate  required.  Hamlin 
V.  Rogers,  78  Qa.  631,  3  S.  £.  259;  Scott  v. 
McDonald,  83  Ga.  28,  9  8.  £.  770;  Jones  v. 
Cordele  Guano  Co.  94  Ga.  14,  20  S.  £.  265. 

The  court  said  in  Hamlin  v.  Rogers, 
supra:  "All  that  the  party  selling  is  re- 
quired by  law  to  guarantee  is  that  the  fer- 
tilizer contains  .  .  .  the  ingredients 
[it  is  represented  to  contain].  [He]  may 
or  may  not  guarantee  its  effect  upon  crops. 
.  .  .  Parties  have  a  right  to  make  their 
own  contracts.  .  .  .  Under  the  limited 
guaranty  contained  in  this  contract  and 
that  imposed  by  law,  the  defendant  could 
have  shown  that  the  fertilizer  .  .  .  did 
not  contain  the  ingredients  .  .  .  indi^ 
cated  by  the  analysis  made  by  the  state 
chemist." 

Our  statute  (Revisal  §§  3945  to  3957) 
provides  for  an  analysis  by  the  Department 
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of  Agriculture  of  all  fertilizers  sold  in  the 
state,  and  makes  the  certificate  of  the  state 
chemist  prima  facie  evidence  of  their  con- 
tents. We  are  of  the  opinion  that,  notwith- 
standing the  stipulation  as  to  nonliability 
for  results,  evidence  of  the  effect  of  any 
particular  fertilizer  upon  crops  is  compe- 
tent, under  certain  conditions,  to  prove  that 
it  did  not  contain  the  guaranteed  ingredi- 
ents or  in  the  proportion  specified  in  the 
label  put  on  the  bag. 

The  court,  in  Jones  v.  Cordele  Guano  Co. 
94  Ga.  14,  20  S.  E.  265,  referring  to  a  con- 
tract similar  to  the  one  in  question,  said: 

"While  it  is  true  that  the  note  sued  on  in 
the  present  case  contained  an  express  stipu- 
lation that  the  makers  purchased  on  their 
own  judgment  and  waived  any  guaranty 
as  to  the  effects  of  the  fertilizer  on  their 
crops,  we  think  they  were  nevertheless 
entitled  to  show  that  their  crops  derived 
no  benefit  from  the  use  of  the  fertilizer  in 
question.  It  was  competent  for  them  to 
do  this,  not  for  the  purpose  of  repudiating 
or  varying  the  terms  of  their  written  con- 
tract, or  of  holding  the  guano  company  to 
a  guaranty  it  had  expressly  declined  to 
make,  but  to  show  that  in  point  of  fact 
the  guano  did  not  come  up  to  the  guaranteed 
analysis  branded  on  the  sacks,  as  required 
by  law.  In  other  words,  it  was  the  right 
of  the  defendants  to  show  that  this  guano 
did  not  contain  the  chemical  ingredients 
set  forth  in  that  analysis.  If  the  guano 
failed  to  produce  any  beneficial  effect  on 
the  crops  under  favorable  auspices,  this 
fact  would  at  least  tend  to  show  it  did  not 
contain  the  fertilizing  elements  in  the  pro- 
portions specified  in  the  analysis  branded 
on  the  sacks." 

But  when  there  is  an  offer  of  such  evi- 
dence, the  kind  of  soil,  manner  of  cultiva- 
tion, accidents  of  season,  and  other  perti- 
nent facts  should  be  first  sliown,  so  that 
a  foundation  may  be  laid  for  admitting  tes- 
timony of  actual  production,  with  a  view 
of  disparaging  the  fertilizers,  and  the  jury 
should  be  carefully  instructed  that  they  can 
consider  the  evidence  only  for  the  purpose 
of  showing  the  absence  of  the  guar ar teed 
ingredients  or  the  represented  quantities 
of  each,  and  not  at  all  for  the  purpose  of 
assessing  damages,  either  directly  or  in- 
directly, because  of  any  loss  or  diminution 
of  the  crops,  as  the  measure  of  damages 
depends  upon  quite  a  different  principle. 

The  extent  of  the  recovery  must  be  re- 
stricted to  the  difference,  not  necessarily 
between  the  price  and  the  value  of  the 
article  purchased,  but  to  the  difference  be- 
tween the  article  delivered  under  the  con- 
tract of  warranty  and  its  value  or  market 
price  if  it  had  been  such  as  it  was  war- 
ranted to  be.  Hardie-Tynea  Mfg.  Go.  v. 
L..R.A.1916D. 


Easton  Cotton  Oil^  Co.  150  N.  C.  150,  134 
Am.  St.  Rep.  899,  63  S.  E.  676,  citing  Par- 
ker v.  Fenwick,  138  N.  C.  209,  50  S.  E. 
627;  Marsh  v.  McPherson,  106  U.  S.  709, 
26  L.  ed.  1139;  Huyett^Smith  Mfg.  Co.  v. 
Gray,  129  N.  C.  438,  57  L.RJI.  193,  40 
S.  E.  178.  The  principle  is  thus  stated  in 
35  Cyc.  p.  468: 

'The  general  rule  as  to  the  measure  of 
damages  on  a  breach  of  warranty  is  that 
the  buyer  is  entitled  to  recover  the  dif- 
ference between  the  actual  value  of  the 
goods  and  what  the  value  would  have  been 
if  the  goods  had  been  as  warranted,  and 
in  the  application  of  the  rule  it  is  held  that 
the  fact  that  the  goods  were  actually  worth 
the  price  which  was  paid  for  them  is  im- 
material.  The  diJerence  between  the  pur- 
chase price  and  the  actual  value  cannot  be 
regarded  as  the  measure  of  damages,  as  in 
such  case  the  purchaser  recovers  too  small 
a  sum  if  he  has  made  a  bad  bargain  and 
paid  more  than  the  goods  were  worth,  and 
too  great  a  sum  if  he  has  made  a  good  bar- 
gain, paying  less  than  the  goods  were  worth. 
Tt  is  true  that  in  some  cases  the  rule  has 
been  stated  that  the  measure  of  damages 
is  the  difference  between  the  purchase  price 
and  the  actual  value  >f  the  goods,  but  in 
nearly  all  of  these  cases  the  theory  un- 
doubtedly is  that  in  accordance  witii  the 
general  rule,  if  there  is  no  other  evidence 
of  the  actual  value  of  the  goods,  the  pur- 
chase price  will  be  regarded  as  such  value." 

The  elementary  rule,  as  above  stated,  is 
the  best  rule,  leaving  the  price  to  be  con- 
sidered, when  necessary,  in  the  final  ad- 
justment between  the  parties  to  adcertain 
what  is  due  by  one  to  the  other  on  account 
of  the  transaction,  when  there  has  been  a 
breach  of  the  warranty.  We  have  men- 
tioned this  subject  for  the  purpose  of  show- 
ing that  no  part  of  the  recovery,  under  fthis 
contract,  should  be  assessed  for  the  failure 
of  crops,  as  there  is  an  express  stipulation 
that  plaintiff  should  not  be  held  liable  far 
any  results  from  the  use  of  the  lertilizer, 
and  the  charge,  in  this  respect,  was  erro- 
neous. This  court  said  in  Armour  Fer- 
tilizer Works  V.  McLawhorn,  158  N.  0.  274, 
276,  73  S.  E.  883: 

"The  deficiency  in  value  was  allowed  him 
in  abatement  of  price.  The  claim  of  con- 
sequential damages  resulting  in  the  all^;ed 
shortage  in  his  crop  was  properly  disal- 
lowed by  the  court.  Carson  v.  Bunting, 
154  N.  C.  532,  70  S.  E.  923,  where  the  court 
holds  that  the  Aeasure  of  damages  is  in 
the  abatement  of  the  price,  as  is  also  pro- 
vided by  Revisal,  §  3949." 

It  must  not  be  understood  that  we  are 
dealing  with  a  case  where  a  farmer  is  suing^ 
his  merchant  for  a  breach  of  contract  in 
the   sale   of  fertilizers,   alleging  that  they 
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were  deficient  in  quality,  and  thereby  he 
has  sustained  a  loss  or  diminution  of  his 
crop,  in  the  cultivation  of ,  which  it  was 
used.  The  sale  in  such  a  case  may  have 
been  made  upon  an  express  or  an  implied 
warranty  as  to  the  quality  of  the  fertilizer, 
and  does  not  fall  within  the  principles  we 
have  discussed.  With  reference  to  such  a 
case.  Justice  Hoke  said  in  Tomlinson  &  Co. 
V.  Morgan,  366  N.  C.  557,  82  S.  E.  953: 

''The  court  does  not  understand  that 
plaintiff  seriously  contends  that  a  warranty 
has  not  been  established  by  the  verdict,  but 
it  is  chiefly  urged  for  error  that  there  is 
no  proper  evidence  tending  to  show  a  breach 
of  the  warranty — i.  e.,  that  the  guano  sold 
was  off  grade;  and,  second,  that^  under  our 
decisions,  a  loss  claimed  in  diminution  of 
the  crop  is  too  remote  and  uncertain  to  be 
made  the  basis  for  an  award  of  damages. 
Undoubtedly,  a  counterclaim  of  this  char- 
acter presents  such  an  inviting  field  for 
litigation  and  is  so  liable  to  abuse  that  it 
ahould  not  be  entertained  unless  it  is  clearly 
established  that  there  has  been  a  definite 
breach  of  the  warranty,  and  satisfactory 
evidence  is  offered  that  the  loss  claimed  is 
directly  attributable  to  the  breach,  and 
the  amount  can  be  ascertained  with  a  rea- 
sonable degree  of  certainty.  Wliile  the 
court  should  always  be  careful  to  see  that 
these  rules  are  not  transgressed  to  the  in- 
jury of  a  litigant,  when  the  facts  in  evi- 
dence clearly  meet  the,  requirements,  au- 
thority in  this  state  is  to  the  effect  that 
the  loss  suffered  in  diminution  of  a  given 
crop,  when  it  is  clearly  attributable  to  a 
definite  breach  of  warranty  as  to  the  quality 
of  a  fertilizer^  that  it  is  within  the  contem- 
plation of  the  parties  and  capable  of  being 
ascertained  with  a  reasonable  degree  of  cer- 
tainty, may  be  made  the  basis  for  an  award 
of  damages" — citing  Herring  v.  Armwood, 
130  N.  C.  177,  57  L.R.A.  958,  41  S.  E.  98; 
Spencer  v.  Hamilton,  113  N.  C.  49,  37  Am. 
St.  Rep.  611,  18  S.  E.  167. 

The  Tomlinson  Case,  it  has  been  sug- 
gested, is  somewhat  in  conflict  with  our 
views,  but  we  think  it  clearly  is  not,  but 
entirely  consistent  therewith.  In  that  case 
it  appeared  that  there  was  an  express  war- 
ranty "that  the  fertilizer  was  suitable  for 
tobacco,"  which  meant,  if  properly  con- 
strued, that  if  it  was  used  in  the  cultivation 
of  tobacco  it  would  produce  good  results 
and  increase  the  yield.  Besides,  there  was 
no  limited  warranty  as  in  our  case,  and  no 
restriction  of  liability  for  results,  and  it  ap- 
peared that  a  member  of  the  plaintiff's 
firm  had  said  that  he  had  seen  as  much 
as  he  had  wanted  to  see,  and  he  thought 
there  must  have  been  a  mistake  made  in 
the  factory  by  putting  in  acid  instead  of 
phosphate.  These  facts  show  a  radical  dif- 
L.R.A.1915D. 


ference  between  the  two  cases.  If  the  mer- 
chant who  buys  from  the  fertilizer  com- 
pany chooses  to  sell  to  the  farmer  with  a 
warranty  different  from  that  which  has 
been  given  to  him,  and  broader  in  its  scope, 
he  may  do  so,  but  he  cannot  thereby  in- 
crease the  liability  of  the  fertilizer  com- 
pany upon  its  warranty  to  him.  That  will 
remain  as  fixed  by  the  terms  of  the  contract, 
and  will  not  be  altered  by  any  future  con- 
duct or  action  of  the  merchant  in  his  deal- 
ings with  others. 

The  effect  of  the  judge's  instruction  upon 
the  third  issue,  which,  by  the  way,  is  not 
in  proper  form,  was  to  add  a  term  to  the 
contract  not  inserted  therein  by  the  parties, 
and  to  charge  the  plaintiff  upon  a  warranty, 
for  the  performance  of  which  he  was  not 
bound,  and  for  any  breach  of  which  he  was 
therefore  not  liable. 

It  has  been  suggested  that  the  court,  in 
Jones  V.  Cordele  Guano  Co.  supra,  decided 
that  evidence  as  to  the  use  of  the  fertilizer 
upon  lands  and  its  effect  upon  crops  was 
admissible  only  as  corroborative  or  discred- 
iting testimony,  after  there  had  been  evi- 
dence of  an  analysis  of  the  fertilizer;  but 
we  think  it  is  substantive  evidence,  and  for 
the  reason  given  by  the  court  in  that  cast 
for  admitting  it  as  corroborative.  It  has 
been  held  to  be  substantive  evidence  in 
Tomlinson  &  Co.  v.  Morgan,  supra.  Cer- 
vantes wisely  said,  in  his  Don  Quixote,  that 
"the  proof  of  the  pudding  is  the  eating," 
and  so  by  analogy  the  proof  of  the  fer- 
tilizer is  the  using  of  it.  It  is  practical 
instead  of  scientific  proof,  but  the  evidence 
should  be  admitted  cautiously  and  with 
proper  and  full  safeguards,  so  as,  by  elim- 
inating the  speculative  elements,  to  show 
clearly  the  causal  connection  between  the 
fertilizer  used  and  the  loss  or  diminution 
of  the  crop.  Unless  the  foundation  for  such 
proof  is  well  laid,  it  lacks  in  probative 
force,  as  it  has  hot  been  removed  from  the 
realm  of  speculation  and  is  only  conjectural, 
and,   of  course,   unreliable. 

We  direct  that  there  must  be  a  new  trial, 
because  of  the  errors  indicated. 


SOUTH   CAROIilXA    SUPRE:ME2 

COURT. 

BENNIE    LORIN   EASLER,   by   Guardian 
ad  Liten^  Respt., 

V. 

COLUMBIA    RAILWAY,    GAS,    &•    ELEC- 
TRIC COMPANY,  Appt. 

(_  s.  C.  — ,  84  S.  E.  417.) 

Carriers    —    compulsory    treatment    of 
passenfrer  —  liability. 

1.  A  carrier  which,  after  injury  to  a  boy 
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upon  its  car,  takes  him,  against  the  protest 
of  his  guardian,  to  its  own  surgeon  for 
treatment,  is  liable  for  any  injury  which 
the  surgeon  may  inflict  upon  him  through 
malpractice,  whether  it  used  care  in  the 
selection  of  a  surgeon  or  not. 

Same  —  aggravation  of  Injury  by  treat- 
ment. 

2.  A  carrier  is  liable  for  injury  to  a  pas- 
senger thrown  from  its  car  through  its 
sole  negligence,  although  proper  recovery 
from  the  injury  may  have  been  prevented 
by  the  incompetency  of  the  attending  sur- 
geon. 

(March    10,    1915.) 

1  PPEAL  by  defendant  from  a  judgment 
A  of  the  Common  Pleas  Circuit  Court  for 
Richland  County  in  plalntiiT's  favor  in  an 
action  brought  to  recover  damages  for  per- 
sonal injuries  alleged  to  have  been  caused 
by  defendant's  negligence.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  £lllott  &  Herbert,  for  appel- 
lant : 

The  employer  is  not  responsible  for  the 
negligence  or  malpractice  of  the  physician 
or  surgeon,  provided  the  employer  has  dis- 
charged his  duty  by  exercising  reasonable 
care  to  the  end  of  employing  a  physician 
or  surgeon  who  possesses  the  ability  and 
skill  ordinarily  possessed  by  other  mem- 
bers of  his  profession. 

Younf^stown  Park  &  F.  S.  R.  Co.  v.  Kess- 
ler,  84  Ohio  St.  74,  36  L.R.A.(N.S.)  50,  95 
N.  E.  509,  Ann.  Cas.  1912B,  933;  Quinn  v. 
Kansas  City,  M.  &  B.  R.  Co.  94  Tenn.  713, 
28  L.R.A.  554,  45  Am.  St.  Rep.  767,  30  S. 
W.  1036;  Laubheim  v.  De  Koninglyke  Ne- 


derlandsche  S.  B.  Maatschappy  Co.  107  N.  Y. 
228,  1  Am.  St.  Rep.  815,  13  K.  £.  781; 
Union  P.  R.  Co.  v.  Artist,  23  L.RA.  681,  » 
C.  C.  A.  14,  19  U.  S.  App.  612i  60  Fed.  366; 
Big  Stone  Gap  Iron  Co.  v.  Ketron,  102  Va. 
23,  102  Am.  St.  Rep.  839,  46  S.  £.  741; 
Pittsburgh,  C.  C.  &  St.  L.  R.  Co,  r.  Sullivan, 
141  Ind.  83,  27  L.RJV.  840,  50  Am.  St.  Rep. 
317,  40  N.  E.  138;  O'Brien  v.  Cunard  S.  S. 
Co.  154  Mass.  272,  13  L.RJ^.  329,  28  K.  E. 
266;  Elliott,  Railroads,  2d  ed.  §  223,  3d  ed. 
§  1388;  Guy  v.  Lanark  Fuel  Co.  72  W.  Va. 
728,  48  L.R.A.(N.S;y  536,  79  S.  E.  941; 
Lindler  V.  Columbia  Hospital,  98  S.  C.  25, 
81  S.  E.  512. 
Mr.  J.  B.  Mclianchlln  for  respondent. 

Gage,  J.,  delivered  the  opinion  of  the 
court: 

Action  for  tort  to  the  person;  verdict  for 
plaintiff  for  $1,000;   appeal   by  defendant. 

Historj':  The  electric  car  was  running 
towards  College  place  in  the  northern  sub- 
urbs of  Columbia.  The  plaintiff,  a  boy 
fourteen  years  old,  was  a  passenger.  He 
rang  for  the  car  to  stop,  rose  and  went 
forward  to  the  platform  occupied  by  the 
motorman,  and  got  upon  the  step.  He  was 
thrown  to  the  ground  and  his  shoulder  bones 
Injured.  His  mother,  living  hard  by,  came 
out  to  the  scene,  and,  it  is  alleged,  desired 
to  take  the  boy  into  her  house.  The  con- 
ductor, it  is  alleged,  demurred,  and  carried 
the  boy  to  the  end  of  the  line  and  back  into 
the  city  to  the  company's  surgeon  for  treat- 
ment, as  he  was  bound  to  do  by  the  com- 
pany's rules.  He  was  treated  by  that  sur- 
geon and  discharged  for  well. 


Hote,  —  Duty  and  liability  of  one  other 
than  a  physician  or  surgeon  who  con^ 
tracts  to  provide  medical  or  surgical 
attention  for  another. 


Earlier  cases  covering  the  subject  under 
annotation  will  be  found  in  note  attached 
to  Youngstown  Park  &  F.  S.  R.  Co.  v.  Kes- 
sler,  36  L.R.A.  (N.S.)  60.  Later  cases  are  in 
accord  with  the  rule  which  received  the  unan- 
imous support  of  the  authorities  collected  in 
the  earlier  note,  that  if  one  who  assumes  to 
furnish  medical  or  surgical  attention  to  an- 
other acts  in  good  faith  and  with  reasonable 
care  in  the  selection  of  a  physician  or  sur- 
geon, and  has  no  knowledge  of  incompetency 
or  lack  of  skill  or  want  of  ability  on  the 
part  of  the  person  employed,  but  selects  an 
authorized  physician  in  good  standing  in 
his  profession,  he  has  fulfilled  the  full  meas- 
ure of  his  contract  and  cannot  be  held  liable 
for  any  want  of  skill  on  the  part  of  the  per- 
son employed.  Allegar  v.  American  Car  & 
Foundry  Co.  124  C.  C.  A.  319,  206  Fed.  437, 
affirming  198  Fed.  447;  Atlantic  Coast  Line 
R.  Co.  v.  Whitney,  62  Fla.  124,  56  So.  937 ; 
Tippecanoe  "Loan  &  T.  Co.  v.  Cleveland,  C. 
L,R.A.1915D. 


C.  A  St.  L.  R.  Co.  -^  Ind.  App.  — ,  104  N.  E. 
866;  Wharton  v.  Warner,  75  Wash.  470,  135 
Pac.  235 ;  Hillyer  v.  St.  Bartholomew's 
Hospital,  78  L.  J.  K.  B.  N.  S.  958  [1909] 
2  K.  B.  820,  101  L,  T.  N.  S.  368,  25  Times 
L.  R.  762,  53  Sol.  Jo.  714;  Foote  v.  Greenock 
Hospital  [1912]  S.  C.  69. 

And  it  will  be  noticed  that  this  rule  is 
expressly  admitted  in  Easleb  v.  Columbia. 
R.  Gas  &  Klectkic  Co.,  the  liability  for 
malpractice  in  that  case  being  predicated 
on  the  fact  that  the  railroad  company  took 
the  injured  boy  to  its  physician  against  the 
protest  of  his  mother.. 

And  a  knowledge  of  the  failings  of  the 
physician  or  surgeon  must  be  brought  home 
to  a  railway  company  employing  him.  Uis 
general  reputation  may  be  so  bad  that  the 
law  will  impute  knowledge;  but  nothing 
short  of  this  will  make  it  liable.  Atlantic 
Coast  Line  R.  Co.  v.  Whitney,  62  Fla.  124, 
56  So.  937. 

And  so,  where  the  evidence  showed  that  a 
hospital  exercised  reasonable  care  in  select- 
ing a  surgeon,  it  was  held  in  Wharton  v. 
Warner,  75  Wash.  470,  135  Pac.  235,  that 
it  could  not  be  held  responsible  for  his 
negligence  where,  in  performing  the  opera* 
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Ther^e  are  two  exceptions,  but  th4  neoond 
was  withdrawn,  and  the  first  only  was  ar- 
gued, and  on  it  turns  the  ease. 

The  defendart's  fifth  request  was  this: 
"In  the  complaint  it  is  alleged  that  the  de- 
fendant, through  its  doctor/  negligently 
treated  the  plaintiff.  I  charge  you  there 
is  no  evidence  in  this  case  which  will  war- 
rant yoii  in  giving  any  verdict  on  account 
of  such  alleged  treatment  on  thi?  part  of 
the  physicians  employed  by  defendant." 

The  court  declined  to  charge  the  request, 
and  that  is  the  issue  here. 

The  exception  thereabout  indicates  the 
error  of  the  refusal,  to  wit:  "The  error 
being  that  there  was  no  act  of  omission 
or  commission  shown  on  the  part  of  de- 
fendant's physician,  and  defendant  had  no 
power  to  direct  the  medical  services  Of  its 
physician^  and  was  only  chargeable  with 
reasonable  care  in  employing  said  physician, 
and  the  evidence  therefore  failed  to  show 
any  negligence,  and  the  request  was  proper, 
and  should  have  been  charged.'* 

The  exact  issue  the  appellant  has  made  in 
argument  is  this:  Tliat  the  defendant  ac- 
quits itself  when  it  has  used  ordinary  care 
in  the  gratuitous  employment  of  a  reason- 
ably competent  surgeon;  and,  that  done, 
the  eompany  is  not  liable  for  the  surgeon's 
tort. 

The  respondent  contends  at  the  outset 
that  the  request  embodied  no  such  idea,  and 
that  no  such  idea  was  expressed  in  argu- 
ment to  the  court  below,  and  that  the  issue 
which  it  embodied  may  not  now  be  mad^ 
here. 

It  is  true  the  complaint  contained  no  al- 


legation of  negligent  employ  ment,  nor  did 
the  answer  contain  any  allegation  of  com- 
petency. And  it  is  true  that  no  witness  for 
the  defendant  was  asked  to  testify  to  the 
competency  of  the  surgeon;  but  no  witness 
for  the  plaintiff  testified  directly  to  his  in- 
competency, and  the  burden  of  proving  that 
was  on  the  plaintiff.  There  was  no  refer- 
ence in  the  court's  charge  to  the  matter  of 
negligent  employment. 

A  critical  construction  of  the  request 
doubtless  sustains  respondent's  view;  but 
the  exception,  made  after  the  trial,  it  is 
true,  suggests  the  idea;  and  we  shall  con- 
sider the  issue  now  suggested  in  appellant's 
argument,  but  in  the  light  of  the  testimony 
of  the  witnesses. 

.  It  is  true  that  if  a  carrier  shall  (1) 
employ  a  surgeon  to  treat  a  patient,  (2) 
and  if  the  surgeon  be  reasonably  competent, 
(3)  and  if  the  service  to  the  patient  be 
gratuitous,  and  (4)  if  the  surgeon  neglect 
the  patient,  then  the  master  is  not  liable 
for  the  ill  consequences  to  the  patient.  In 
that  case,  if  the  carrier  owed  any  duty,  he 
performed  it  when  he  selected  a  reasonably 
competent  surgeon.  In  that  case  the  car- 
rier, as  the  alloged  master  of  the  surgeon, 
is  not  held  liable  for  maltreatment,  and  on 
the  theory  that  he  has  no  power  to  direct 
the  surgeon  about  his  work. 

But  in  the  case  at  bar  there  was  testi- 
mony— denied  by  the  defendant,  it  is  true 
— that  the  boy  was  taken  away  from  the 
mother  against  her  consent.  Her  testimony 
is  short,  and  this  is  the  pith  of  it:  "I 
went  out  immediately,  and  the  conductor 
had  the  boy  up  and  was  pushing  him  to  the 


tion  of  curettement  of  the  uterus,  he  al- 
lowed a  metallic  spring,  12  inches  long,  to 
be  detached  from  an  instrument  used  in 
packing,  and  left  in  the  body  of  the  patient. 

And  in  Hillyer  v.  St.  Bartholomew's  Hos- 
pital 78  L.  J.  K.  B,  N.  S.  958  [1909]  2  K. 
B.  820,  101  U  T.  N.  S.  368,  25  Times  L.  R. 
762,  53  Sol  Jo.  714,  it  was  held  that  there 
being  no  evidence  of ,  any  breach  of  duty 
of  using  reasonable  care  in  selecting  as  mem- 
bers of  the  staff  persons  who  were  competent, 
either  as  surgeons  or  as  nurses,  properly 
to  perform  their  respective  parts  in  the  sur- 
gical operations,  the  governors  of  the  hos- 
pital were  not  liable  for  injury  to  a  patient 
during  an  operation. 

And  following  Hillyer  v.  St.  Bartholomew's 
Hospital  as  authority,  it  was  held  in  Foote 
V.  Greenock  Hospital  [1912]  S.  C,  69,  that, 
apart  from  special  contract,  the  managers 
of  a  public  hospital  are  not  responsible  to 
the  patients  whom  they  receive  (whether 
paying  or  not  paying)  for  unskilful  or  neg- 
ligent medical  treatment,  provided  they 
have  exercised  due  care  in  the  selection  of  a 
competent  staff. 

Where,  for  its  own  purposes,  a  telephone 
company  employs  a  physician  to  take  an 
L.R.A.1915D. 


X-ray  picture  of  the  injury  of  an  employee, 
who  protests  against  such  action,  but  finally 
consents^  if,  in  the  taking  of  such  picture, 
injury  results  to  the  employee,  the  physician 
is  the  agent  or  servant  of  the  telephone  com- 
pany, and  the  rule  of  respondeat  superior 
applies.  Jones  v.  Tri-State  Teleph.  ft  Teleg. 
Co.  118  Minn.  217,  40  L.R.A.(N.S.)  485,  136 
N.  W.  741,  4  N.  C.  C.  A.  832. 

A  hospital  conducted  as  a  charity  is  not 
liable  to  a  patient  paying  for  board  a  sum 
less  than  the  per  capita  cost  of  maintenance 
for  an  unauthorized  operation  upon  him  by 
a  physician  of  its  staff,  serving  without  pay 
from  it,  although  the  operation  constitutes 
an  assault  for  which  the  physician  may  be 
personally  liable,  since  the  relation  between 
the  hospital  and  the  physician  is  not  that 
of  master  and  servant.  Schloendorff  v.  So- 
ciety of  New  York  Hospital,  52  L.R.A.(N.S.) 
505. 

Generally  as  to  liability  of  charitable 
institutions  for  personal  injury,  see  note 
to  Schloendorff  v.  Society  of  Kew  York  Hos- 
pital, and  notes  therein  referred  to. 

Generally  as  to  liability  of  master  for 
negligence  of  physician  employed,  see  Index 
to  L.R.A.  Notes,  §  69.  J.  H.  B. 
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car.  Conductor  said  his  arm  was  broke.  I 
kept  pleading  with  him  to  let  me  take  him 
to  the  house,  and  he  said  it  was  against 
the  rules  of  the  company  to  let  him  go  with- 
out some  of  the  officers  was  there.  They 
put  him  back  on  the  car  and  took  him  to 
the  end  of  the  line — about  three  quarters 
of  a  mile.  I  protested  against  this.  He 
didn't  offer  to  bring  me  back  with  the  boy. 
Mr.  Davis,  who  works  for  the  company, 
brought  the  boy  back  home  later.  His  arm 
was  broken;  he  was  bandaged  up  and  suf- 
fered awful.  Dr.  Boyd  came  out  one  time. 
He  said  for  the  boy  to  come  down  every 
day.  Boy  started  back  to  work,  and  father 
had  to  stop  him.  I  never  told  the  company 
not  to  take  him  and  treat  him  free,  and  did 
not  tell  them  to  do  so.  They  gave  me  no 
chance  to  do  so.  The  boy  kept  on  going 
down  there  to  be  treated." 

If  that  be  true,  and  of  it  the  jury  judged, 
then  there  was  evidence  which  warrants 
the  jury  in  giving  a  verdict  on  account  of 
the  treatment  of  the  physicians.  (Language 
of  request.) 

It  may  be  the  duty  of  the  carrier  to  call 
a  surgeon  to  serve  an  injured  passenger  in 
a  sudden  emergency;  but  it  is  not  the  duty 
of  the  carrier  to  do  so  when  the  natural 
guardian  of  the  injured  passenger  is  pres- 
ent and  dissents  therefrom. 

It  is  manifest  the  defendant  had  no  right 
to  the  custody  of  the  boy  against  the 
mother's  consent;  the  forcible  taking  of 
custody  was  in  itself  a  wrong;  the  relation 
of  carrier  and  passenger  was  not  immedi- 
ately terminated;  and,  if  the  boy  was  in- 
jured while  thus  in  defendant's  custody, 
no  matter  if  by  a  surgeon,  then  the  de- 
fendant is  liable  for  such  injury.  The  car- 
rier is  estopped  to  deny  that  it  inflicted  the 
injury.  The  court,  in  effect,  so  charged  the 
jury,  and  there  is  no  exception  thereabout. 

Thereupon  follows  another  inquiry  neces- 
sary to  be  proved  to  sustain  the  plaintiff's 
action:  Was  the  boy  injured  by  malprac- 
tice of  the  surgeon?  Certain  surgeons  swore 
that  he  was;  three  swore  that  he  was  not; 
and  betwixt  them  the  jury  decided  for  the 
plaintiff. 

But  the  verdict  may  be  sustained  inde- 
pendently of  the  alleged  tort  of  the  surgeon. 
If  the  plaintiff  was  ffung  from  the  car  and 
his  shoulder  broken,  and  if  he  was  so 
thrown  by  the  sole  negligence  of  the  com- 
pany, then  the  defendant  is  liable. 

The  verdict  is  conclusive  against  the  de- 
fendant on  those  issues.  In  anv  view  of 
the  case,  the  verdict  must  be  sustained, 
and  the  judgment  affirmed. 

It  is  so  ordered. 

Gary,  Ch.  J.,  and  Hydrick,  Watts,  and 
Fraser,  JJ.,  concur. 
L.R.A.1915D. 


SOUTH  DAKOTA  SUPREME  COURT. 

MINNEAPOLIS  THRESHING   MACHINE 
COMPANY,  Appt., 

V. 

ROBERTS  COUNTY,  South  Dakota,  Respt. 

(34  S.  D.  498,  149  N.  W.  163.) 

Tax  —  priority  to  purchase  money  xnort- 
gage. 

1.  Under  a  statute  making  all  taxes  upon 
personal  property  a  first  lien  on  all  personal 
property  of  the  person  against  whom  they 
are  assessed,  an  assessment  of  a  personal 
property  tax  will  take  precedence,  as  to  the 
entire  tax  on  the  owner's  personalty,  of  an 
existing  chattel  mortgage  given  to  secure 
the  purchase  price  of  a  particular  article  of 
machinery. 

Mort£^age  —  priority  of  tax  lien  —  exist- 
ing statute. 

2.  A  chattel  mortgagee  cannot  complain 
of  a  statute  existing  when  his  mortgage  waf 
taken,  which  makes  all  personal  taxes  a  lieu 
on  all  personal  property  of  the  taxpayer. 

(Whiting  and  MdCoy,  J  J.,  dissent.) 

(October  29,   1914.) 


Note. -^Priority  of  lien  for  permonal 
taxes  over  pre-existing  liens  on  prop^ 
erty  of  the  taxpayer. 

No  attempt  haa  been  made  to  collect  the 
cases  passing  upon  the  priority  of  taxes  over 
the  lien  of  an  execution  or  attachment. 
Generally,  as  to  priority  of  claims  for  taxes 
against  the  assets  of  a  debtor,  see  note  to 
Bibbins  v.  Clark,  29  L.R.A.  278. 

On  personal  property. 

The  proposition  expressly  held  by  the 
court  in  Minkeapolib  Threshino  Mach. 
Co.  V.  Roberts  County,  that  it  is  competent 
for  the  legislature  to  declare  a  lien  for 
personal  tax  superior  to  a  pre-existing  lien 
on  specific  items  of  personal  property  of  the 
owner,  seems  to  be  generally  conceded,  or  at 
least  not  denied  by  the  cases,  although  none 
of  the  other  cases  has  constnted  the  local 
statute  to  give  a  lien  for  the  whole  amount 
of  personal  taxes  priority  over  a  pre-exist- 
ing lien  upon  specific  personal  or  real  prop- 
erty of  the  person  against  whom  the  tax  is 
assessed.  In  this  connection  there  is  an 
obvious  difference  between  the  situation  as 
to  real  property  taxes  and  that  as  to  per- 
sonal property  taxes.  The  lien  on  real  prop- 
erty attaches  to  each  particular  tract  for 
the  portion  of  the  tax  assessed  against  it, 
while  in  the  case  of  personal  property  the 
lien  for  taxes  is  not  confined  to  the  specific 
articles  assessed,  but  attaches  to  all  the  per- 
sonal property  of  the  taxpayer.  The  exten- 
sion of  a  preference  to  the  lien  for  real 
property  taxes  over  a  pre-existing  lien  on 
the  property  merely  imposes  a  burden  of 
definite  and  comparatively  small  amount,  the 
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APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Roberts  County 
in  defendant's  favor  in  an  action  brought 
to  recover  taxes  paid  by  plaintiff  under  pro- 
test which  had  been  assessed  against  cer- 
tain  mortgaged  property  the  title  to  which 
had  been  acquired  by  it  through  foreclos- 
ure proceedings.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.    F.   W.    Murphy    and    Howard 
Babcock,  for  appellant: 

The  fact  that  plaintiff  held  chattel  mort- 
gages against  the  property  at  the  time  the 
taxes  in  question  were  levied  does  not  give 
the  defendant  county  the  right  to  sell  said 
property  or  to  deal  with  the  same  as  plain- 
tiff's, but  gives  to  it  a  lien  prior  and  para- 1 
mount  to  any  tax  lien. 


Northwestern  Port  Huron  Co.  v.  Iverson, 
22  S.  D.  314,  133  Am.  St.  Rep.  920,  117  N. 
W.  372;  Advance  Thresher  Co.  v.  Beck,  21 
N.  D.  65,  128  N.  W.  315,  Ann.  Cas.  1013C, 
617 ;  State,  Macknet,  Prosecutor,  v.  Newark, 
42  N.  J.  L.  38;  Bibbins  v.  Clark,  90  Iowa, 
230,  29  L.R.A.  278,  57  N.  W.  884,  59  N.  W. 
290;  Parsons  v.  East  St.  Louis  Gaslight  & 
Coke  Co.  108  111.  380;  Garr,  S.  &  Co  v. 
Sorum,  11  N.  D.  164,  90  N.  W.  799;  St. 
Anthony  &  D.  Elevator  Co.  v.  Bottineau 
County  (St.  Anthony  &  D.  Elevator  Co.  v. 
Soucie)  9  N.  D.  346,  50  L.BJV..  262,  83  N. 
W.  212;  Martin  County  v.  Drake,  40  Minn. 
137,  41  N.  W.  942;  State  v.  Northwestern 
Teleph.  Exch.  Co.  80  Minn.  17,  82  N.  W. 
1000;  State  ex  rel.  Bauer  v.  Edwards,  136 
Mo.  360,  38  S.  W.  73 ;  Polk  County  v.  Kauff- 


extent  of  which  can  be  approximately  an- 
ticipated  at  the  time  the  pre-existing  lien 
is  taken,  whereas  the  extension  of  a  prefer- 
ence to  the  lien  for  personal  taxes  over  a 
pre-existing  lien  upon  the  personal  or  real 
property  of  the  owner  may  impose  a  bur- 
den of  an  indefinite  amount  that  may  ex- 
ceed the  value  of  the  specific  property  upon 
which  the  pre-existing  lien  rests,  and  the 
extent  of  which  cannot  be  anticipated  at  the 
time  the  pre-existing  lien  is  taken.  The 
practice  of  enforcement  of  such  a  policy 
with  respect  to  personal  property  taxes,  un- 
less the  policy  were  also  changed  so  as  to 
limit  the  extent  of  the  lien  to  a  definite 
amount  assessed  against  the  particular  item 
of  personal  property,  would  seem  to  hamper 
the  freedom  of  dealing  with  personal  prop- 
erty in  a  manner  contrary  to  sound  public 
policy. 

In   Burfiend  ▼.  Hamilton,  20  Mont.  343, 
61  Pac.  161,  it  is  held  that  the  legislature 
has  power  to  enact  laws  declaring  license 
taxes  a  paramount  lien  on  the  property  used 
in  the  business.    The  court  said;  "It  would 
greatly  embarrass  the  state  in  the  collection 
of  its  revenues  if  it  could  not,  by  appropri- 
ate legislation,  secure  to  itself  the  payment 
of  taxes  by  making  them  a  first  lien  on  the 
property  of  the  person  whose  duty  it  is  to 
pay  the  same,  whether  the  tax  be  a  pro'p^ 
erty  or  a  license  tax.    No  thoughtful  person, 
we  think,  would  contend  that  the  state,  in 
a  case   like   the   one   before   us,   should   be 
driven  to  the  necessity  of  paying  off  mort- 
gages on  property  subject  to  taxation  or  a 
lien    for   taxes,  before   it   could   collect   its 
revenues.    Any  person  situated  like  Hirsch- 
man  in  this  case,  who  wished  to  avoid  the 
payment  of  legal  taxes,  would  only  have  to 
execute  a  mortgage  on  the  property  used  in 
his  business,  in  order  to  compel  the  state 
either  to  pay  off  the  mortgage  or  lose  the 
taxes  due.     We  cannot  consent  to  a  con- 
struction  of   the   law   that   would   produce 
such  disastrous  results  to  the  state.    When 
the  mortgagees  took  the  mortgage  they  rely 
on  in  this  case,  they  knew  what  the  law 
was.     They  will  not  be  permitted  to  say 
that  they  did  not  know  that  the  law  nmde 
the  license  tax  due  from  the  mortgagor  a 
L.R.A.1916D. 


first  lien  on  the  property  he  was  using  in  his 
business  as  retail  liquor  dealer.  Tlie  law 
entered  into  the  mortgage  contract." 

And  in  Berry  v.  Davis,  158  N.  C.  170,  73 
S.  E.  900,  it  was  held  competent  for  the 
legislature  to  provide,  at  least  as  to  subse- 
quent mortgages,  that  no  mortgage  or  deed 
of  trust  executed  upon  personal  property 
shall  have  the  effect  of  creating  a  lien  there- 
on superior  to  the  lien  acquired  by  a  subse- 
quent levy  upon  the  property  for  the  pay- 
ment of  taxes  assessed  against  the  same. 

But  a  statute  imposing  a  liquor  tax, 
which  declared  the  tax  superior  to  "liens, 
mortgages,  conveyances,  and  encumbrances," 
does  not  supersede  liens,  mortgages,  or  en- 
cumbrances created  before  the  passage  of 
the  sta^tute.    Finn  v.  Haynes,  37  Mich.  63. 

So,  in  Hulin  v.  Butte  County,  18  S.  D. 
339,  100  N.  W.  739,  it  is  held  that  the  stat- 
nte  providing  that  "taxes  assessed  upon  per- 
sonal property  within  this  state  shall  be  a 
first  lien  on  all  personal  property  of  the  per- 
son against  whom  personal  taxes  are  as- 
sessed, from  and  after  December  1st  in  each 
year,"  has  no  application  to  taxes  assessed 
prior  to  its  enactment,  in  the  absence  of 
language  clearly  showing  it  to  have  been  the 
intention  of  the  legislature  that  it  should 
operate  retrospectively. 

No  other  case  has  l>9en  found  which  holds 
like  M1NNEAF014S  Threshing  Mach.  Co.  v. 
Roberts  County,  that  the  statute  declaring 
all  taxes  upon  personal  property  a  first  lien 
on  all  personal  property  of  the  tax  debtor 
will  give  all  personal  property  taxes,  such 
as  school  taxes,  dog  taxes,  and  poll  taxes, 
priority  over  an  existing  chattel  mortgage 
upon  a  particular  article. 

It  is  true  that  in  Miimesota  v.  Central 
Trust  Co.  36  C.  C.  A.  214,  94  Fed.  244, 
writ  of  certiorari  denied  in  174  U.  S.  803,  43 
L.  ed.  1188,  19  Sup.  Ct.  Rep.  883,  relied 
upon  in  the  majority  opinion  in  Minne- 
Apous  Threshing  Mach.  Co.  v.  Roberts 
County,  the  court  did  say,  in  effect,  that, 
so  far  as  the  question  of  the  priority  of  a 
tax  over  a  pre-existing  mortgage  was  con- 
cerned, it  makes  no  difference  whether  the 
tax  lien  is  for  the  tax  assessed  against  the 
identical  property  covered  by  the  mortgage, 
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man,  104  Iowa,  639,  74  N.  W.  8;  Hayden 
V.  Roe,  66  Wis.  288,  28  N.  W.  186. 

Messrs.  J.  J.  Battcrton  and  Thomas 
3ianl,  for  respondent: 

Plaintifif  is  liable  for  all  th«  taxes  com- 
plained of,  and  for  the  recovery  of  which 
the  action  was  brought. 

37  Cyc.  1143;  27  Am.  &  Eng.  Enc.  Law, 
2d  ed.  939;  Crawford  ▼.  Koch,  169  Mich. 
372,  135  N.  W.  339 ;  Hoy t  v.  Hughes  County, 
32  S.  D.  117,  142  N.  W.  471;  Thomas  v. 
Douglas  County^  13  S.  D.  520,  83  N.  W. 
680;  Clark  v.  Darlington,  11  S.  D.  418,  78 
N.  W.  997;  Campbell  v.  Equitable  Loan  & 
T.  Co.  14  S.  D.  483,  85  N.  W.  1015;  Mc- 
Kinney  v.  Minnehaha  County,  17  S.  D.  407, 
97  N.  W.  15;  Pettigrew  v.  Moody  County, 
17  S.  D.  275,  96  N.  W.  94;  Salmer  v.  Clay 


County,  20  S.  D.  307,  105  N.  W.  623;  Mc- 
Henry  v.  Kidder  County,  8  N.  D.  413,  79 
N.  W.  876;  Bvule  County  v.  King,  11  S.  D. 
295,  77  N.  W.  107;  Hanson  Cpunty  v.  Gray, 
12  S.  D.  124,  76  Am.  St.  Rep.  591;  Iowa 
X^nd  Co.  v.  Douglas  County,  8  S.  D.  504,  67 
N.  W.  62;  Danforth  v.  McCook  County,  11 
S.  D.  258,  74  Am.  St.  Rep.  808,  76  N.  W. 
940. 

Polley,  J.,  delivered  the  opinion  of  the 
court: 

Appellant  sold  threshing  machinery,  con- 
sisting of  separators,  engines,  etc.,  to  va- 
rious parties  in  different  townships  in 
Roberts  county;  and,  to  secure  the  payment 
of  the  purchase  price  thereof,  took  chattel 
mortgages    upon    said    machinery.      There- 


or  for  all  taxes  assessed  against  the  personal 
property  of  the  owner.  It  is  to  be  observed 
in  this  case,  however,  that  the  mortgage  in 
question  expressly  covered  all  the  property 
of  the  corporation,  real,  personal,  and 
mixed;  so  that  upon  its  facts,  as  suggested 
in  the  dissenting  opinion  in  Minneapolis 
Thbeshino  Mach.  Co.  v.  Roberts  County, 
above  reported,  the  decision  does  not  seem 
to  go  beyond  the  point  that  the  subsequent 
tax  lien  based  on  an  assessment  of  the 
identical  property  covered  by  the  antecedent 
mortgage  will  take  precedence  of  that  mort- 
gage. 

In  Woody  v.  Jones,  113  N.  C.  253,  18  S. 
E.  205,  it  is  held  that  the  seizure  and  sale 
of  mortgaged  personal  property  in  the  pos- 
session of  the  mortgagor  for  general  taxes 
assessed  against  the  latter  do  not  devest  the 
lien  of  the  mortgage.  (The  form  of  the  stat- 
ute does  not  appear  in  the  report  of  this 
case. ) 

Under  the  Arkansas  statute  giving  taxes 
a  "preference  over  all  judgments,  executions, 
encumbrances,  or  liens  whensoever  created," 
and  providing  that  "all  taxes  assessed  shall 
be  a  lien  upon  and  bind  the  property 
assessed  from  the  first  Monday  in  February 
of  the  year  in  which  the  assessment  shall 
be  made,"  to  continue  until  the  taxes  are 
paid,  it  was  held  in  Bridewell  v.  Morton,  46 
Ark.  73,  that  personal  property  in  the  hands 
of  a  subsequent  purchaser  could  be  seized 
for  the  payment  of  taxes,  but  that  the  prop- 
erty was  not  liable  for  the  whole  amount  of 
the  taxes  assessed  upon  the  personal  prop- 
erty, but  for  the  amount  of  taxes  assessed 
upon  the  class  to  which  it  belonged,  where 
the  statute  provided  for  the  listing  of  per- 
sonal property  according  to  the  several 
classes  of  property  specified  in  the  statute, 
with  the  value  of  each  class.  The  court 
said:  "If,  then,  the  taxes  are  a  lien  upon 
the  property  as  it  is  assessed  or  valued,  as 
seems  to  be  contemplated  in  the  second  pro- 
vision last  above  quoted,  we  must  look  to 
the  assessment  of  the  property  for  the  ex- 
tent of  the  lien.  As  each  class,  whether 
comprised  of  one  or  more  articles  or  items, 
is  valued  as  a  whole,  the  taxes  assessed 
upon  this  value  are  the  extent  of  the  lien 
L.R.A.1915D. 


or  charge  upon  the  class;  but  the  taxes  be- 
ing assessed  upon  it  as  a  whole,  each  sev- 
eral part  is  liable  in  solido  for  the  taxes  of 
the  class  to  which  it  belonss,  just  as  they 
would  be  if  all  were  included  in  a  mortgage 
or  condemned  by  decree  of  court.  The  in- 
tent of  the  legislature  to  give  the  lien  this 
extent  is  clear.  To  seek  to  limit  it  further, 
and  confine  it  to  each  article  as  thou^ 
assessed  and  taxed  alon^  would  lead  to  in- 
extricable confusion." 

And  in  Advance  Thresher  Co.  v.  Beck,  21 
N.  D.  56,  128  N.  W,  315,  Ann.  Cas.  1913B, 
517,  it  is  held  that  a  statute  (N.  D.  Comp. 
Laws  1913,  §  2171)  providing  that  the  right 
of  the  state  and  county  to  enforce  the  col- 
lection of  personal  property  taxes  shall  have 
precedence  over  any  and  all  liens  on  or 
against  personal  property  of  the  tax  debtor 
creates  such  preference  right  only  to  the  ex- 
tent of  the  taxes  assessed  and  levied  against 
the  particular  property,  and  property  includ- 
ed in  the  same  class  and  assessed  with  it  as 
one  indivisible  item  as  disclosed  by  the  as- 
sessment list.  The  court  said  that  it  la 
proper  for  the  legislature  to  provide  that 
taxes  assessed  against  each  class  of  personal 
property  shall  have  priority  over  all  other 
liens  thereon,  but  that  it  would  be  grossly 
unjust,  if  not  in  excess  of  legislative  power, 
to  give  to  the  tax  lien  for  one  class  of- prop- 
erty priority  over  all  other  liens  on  prop- 
erty of  another  and  entirely  distinct  class. 

In  Crawford  v.  Koch,  169  Mich.  372,  135 
N.  W.  339,  it  is  held  that  pianos  consigned 
by  a  nonresident  to  a  dealer  for  sale  could 
be  seized  and  held  for  the  whole  amount  of 
personal  taxes  assessed  against  the  dealer 
on  the  stock  of  merchandise  contained  in 
his  store,  and  that  one  who  purchased  the 
pianos  in  good  faith  from  the  consignor 
after  the  taxes  were  assessed  took  them  sub* 
ject  to  the  lien  for  taxes,  by  virtue  of  a 
statute  which  provided  that  "personal  prop- 
erty of  nonresidents  of  the  state  .  .  . 
shall  be  assessed  in  the  township  or  ward 
where  the  same  may  be,  to  the  person  hav- 
ing control  of  the  premises,  store  .  .  . 
where  such  property  is  situated  in  such 
township  on  the  second  Monday  in  April  of 
the  year  when  the  assessment  is  made,"  and 
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after,  and  while  the  said  chattel  mortgages 
were  still  in  force,  said  property,  together 
with  other  personal  property  of  the  same 
parties,  was  assessed  to  the  owners  thereof, 
and  certain  personal  taxes  levied  thereon. 
The  said  chattel  mortgages  were  not  paid, 
and  appellant,  from  time  to  time,  foreclosed 
the  same  and  became  the  owner  of  the  said 
property  through  foreclosure  proceedings. 
After  appellant  had  acquired  title  through 
such  foreclosure  proceedings,  the  sheriff  of 
the  county,  by  virtue  of  distress  warrants 
Issued  by  the  county  treasurer,  levied  upon 
and  seized  said  property  and  threatened  to 
sell  the  same  for  the  payment  of  said  per- 
sonal taxes.  These  warrants  not  only  called 
for  the  collection  of  the  personal  tax  that 
has  been  levied  upon  the  mortgaged  prop- 


erty and  other  property  owned  by  the  same 
parties,  but,  in  certain  cases,  said  warrants 
called  for  the  payment  of  school,  poll,  and 
dog  taxes  that  had  been  levied  against  the 
owners  of  said  mortgaged  machines.  In 
order  to  prevent  such  sales  being  made, 
appellant  was  obliged  to,  and  did,  pay  all 
of  the  said  various  taxes,  but  paid  the  same 
under  protest,  and  now  brings  this  action — 
making  each  redemption  the  basis  of  a  sep- 
arate cause  of  action — ^to  recover  from  the 
county  the  amounts  so  paid  by  appellant. 
The  coimty  recovered  judgment  in  the  trial 
court,  and  plaintiff  appeals. 

In  each  instance  involved  in  this  case,  the 
appellant's  mortgage  was  in  force  and  of 
record  before  the  tax  involved  had  been  lev- 
ied or  become  a  lien,  and  it  is  claimed  by 


which  declared  such  taxes  a  lien  on  all  per- 
sonal property  of  such  persons  so  assessed, 
which  should  take  precedence  of  any  sale, 
chattel  mortgage,  or  other  lien,  it  appearing 
that  the  property  was  taxed  as  a  whole. 
The  court  said  with  reference  to  the  conten- 
tion that  the  property  was  liable  only  for 
the  tax  assessed  against  the  specific  prop- 
erty: ''It  will  be  borne  in  mind  that  the 
property  is  taxed  as  a  whole.  The  taxes 
assessed  upon  this  property  are  the  extent 
of  the  lien  or  charge  upon  the  class;  but, 
the  taxes  being  assessed  upon  it  as  a  whole, 
each  several  article  is  liable  in  aoUdo  for  the 
taxes  of  the  class  to  which  it  belongs,  just 
as  they  would  be  if  all  were  included  in  a 
mortgage,  or  condemned  by  the  decree  of 
the  court.  In  this  respect  the  rule  is  not 
different  from  that  applied  in  this  state  to 
log  lien  cases,  where  it  has  been  repeated- 
ly held  that  any  part  of  the  property  is 
liable  and  subject  to  lien  for  work  done  on 
any  other  part  of  the  property." 

It  will  be  observed  that  the  statute  under 
consideration  in  Minnbapoub  Tiibeshino 
Mach.  Co.  v.  Robebts  County  provides  that 
the  taxes  ''shall  be  a  first  lien  on  all  per- 
sonal property  of  the  person  against  whom 
personal  taxes  are  assessed,  from  and  after 
December  1st  in  each  year,"  and  the  court 
holds  Uiat  the  lien  for  taxes  takes  priority 
over  an  existing  chattel  mortgage.  Minne- 
sota V.  Central  Trust  Co.  38  C.  G.  A.  214,  94 
Fed.  244,  appears  to  be  the  only  case  sup- 
porting this  view.  The  majority  of  the 
cases  hold  that  the  tax  lien  is  not  superior 
to  a  transfer  or  lien  which  attached  upon 
the  property  prior  to  the  time  mentioned  in 
the  statute  for  the  tax  lien  to  attach. 

A  lien  for  city  taxes  is  not  superior  to  the 
lien  of  a  chattel  mortgage  given  before  the 
assessment  of  the  taxes,  by  virtue  of  a  char- 
ter provision  that  **all  city  taxes  upon  per- 
sonal property  shall  be  and  remain  a  lien 
thereon  until  paid,  and  no  transfer  of  the 
personal  property  assessed  shall  operate  to 
devest  or  destroy  such  lien."  Lucking  v. 
Ballantyne,  132  Mich.  584,  94  N.  W.  8.  The 
court  said;  "The  provision,  'No  transfer  of 
the  personal  property  assessed  shall  operate 
to  devest  or  destroy  such  lien,'  unquestion- 
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ably  refers  to  transfers  made  after  the  lien 
attaches.  It  does  not  apply  to  transfers 
made  before.  Such  transfers  might  prevent 
the  lien  attaching,  but  by  no  possibility 
could  they  'devest  or  destroy'  it.  The  legis- 
lature, having  in  express  terms  made  this 
tax  lien  superior  to  subsequent  transfers, 
clearly  indicates,  by  omitting  to  specify  its 
effect  on  prior  transfers,  an  intent  that  it 
shall  not  be  superior  to  them.  The  argu- 
ment that  the  tax  lien  under  consideration 
is  superior  to  prior  liens  and  transfers,  be- 
cause a  tax  lien  on  land  is  superior  to  such 
transfers,  assumes  a  resemblance  between 
taxes  on  land  and  taxes  on  personalty  which 
does  not  exist.  In  the  case  of  a  tax  on  land, 
it  may  be  stated  as  a  general  proposition 
that  the  land,  and  not  l£e  owner,  is  taxed. 
Purchasers  and  all  persons  interested  in 
land  understand  this,  and  must  pay  the 
taxes  as  a  condition  of  enjoying  their  prop- 
erty. It  is  otherwise  with  personal  prop- 
erty. There  the  tax  is  against  the  person  be- 
cause he  owns  personal  property.  It  has  al- 
ways been  the  policy  of  the  law — supposedly 
in  the  interest  of  trade— to  make  personal 
property  easily  transferable,  and  to  secure 
to  purchasers  and  mortgagees  the  entire 
title  of  the  seller  and  mortgagor.  It  would 
be  a  radical  change,  indeed,  in  that  policy, 
if  their  title  is  to  be  destroyed  by  a  tax  sub- 
sequently assessed  against  the  person  from 
whom  that  title  was  acquired." 

Likewise,  imder  the  Illinois  statute  de- 
claring that  "the  taxes  assessed  upon  per- 
sonal property  shall  be  a  lien  upon  the 
personal  property  of  the  person  assessed 
from  and  after  the  tax  bodes  are  received 
by  the  collector,"  it  is  held  that  if,  after 
such  assessment,  and  before  the  warrant  for 
the  collection  of  the  taxes  comes  to  the  col- 
lector's hands^  the  tax  debtor  in  good  faith 
sells  or  mortgages  the  property,  the  pur- 
chaser or  mortgagee  will  take  tne  property 
free  from  any  claim  for  taxes.  Gaar,  S.  & 
Co.  V.  Hurd,  92  111.  331 ;  Binkert  v.  Wabash 
R.  Co.  98  111.  205;  Cooper  v.  Corbin,  105 
111.  224;  Jack  V.  Weiennett,  115  111.  105,  56 
Am.  Rep.  129,  3  N.  £.  445  .{obiter). 

Thus,  in  Binkert  ▼.  Wabash  R.  Co.  OS  111. 
205,  supra,  it  was  held  that  a  tax  on  the 
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appellant  that,  because  of  this  fact,  its  lien 
took  precedence  over  the  lien  of  the  tax, 
but  that,  in  any  event,  the  mortgaged  prop- 
erty could  not  be  burdened  with  the  taxes 
that  had  been  levied  on  other  property 
owned  by  the  same  parties,  nor  with  the 
school,  poll,  nor  dog  tax  of  the  owner  of  the 
mortgaged  property. 

The  statute  under  which  the  treasurer 
and  sheriff  were  proceeding  reads  as  fol- 
lows: "All  taxes  assessed  upon  personal 
property  within  this  state  shall  be  a  first 
lien  on  all  personal  property  of  the  person 
against  whom  personal  taxes  are  assessed, 
from  and  after  December  Ist  in  each  year." 
Pol.  Code,  §  2191. 

This  statute  is  too  plain  to  require  con- 
struction.    It  is  clear  that  the   legislative 


intent  was  to  nu.ke  all  personal  taxes  as- 
sessed against  a  toirtj  a  paramoimt  lien 
upon  all  personal  property  owned  by  such 
tax  debtor.  The  result  of  this  is  to  burden 
each  and  every  article  of  personal  property 
belonging  to  such  tax  debtor  with  all  of  the 
personal  taxes  levied  against  him  until  the 
same  has,  in  some  manner,  been  discharged: 
and,  this  lien,  having  once  attached  to  such 
personal  property,  would  necessarily  follow 
each  article  thereof  in  its  transmission  to 
others. 

This  section  of  the  statute  was  in  effect 
when  appellant's  mortgages  were  executed, 
and  is  therefore  controlling  upon  the  parties 
to  such  mortgage.  It  became  a  part  of  the 
contract,  and  such  mortgages  must  be 
treated  as  though  the  said  section  had  been 


capital  stock  of  a  railroad  company  (the 
same  being  a  personal  tax)  was  inferior  to 
the  lien  of  a  chattel  mortgage  which  was 
executed  and  recorded  before  the  tax  book 
containing  the  tax  was  delivered  to  the 
collector,  upon  the  ground  that  the  lien 
given  for  the  personal  taxes  had  no  refer- 
ence to  the  property  originally  assessed,  but 
was  a  lien  on  all  the  personal  property  that 
the  tax  debtor  owned  at  the  time  of  the  de- 
livery of  the  tax  book  to  the  collector,  with- 
out regard  to  whetlier  it  was  previously 
assessed  or.  not.  It  was  said  by  the  court 
that  the  words  of  the  statute  negative  the 
construction  that  the  lien  follows  the 
assessed  property,  or  that  it  creates  any  lien 
upon  such  property,  unless  it  belongs  to  the 
tax  debtor  at  the  time  of  the  receipt  of 
the  tax  books  by  the  collector;  that  had  the 
legislature  intended  otherwise,  it  would 
have  provided  a  lien  upon  the  property  as- 
sessed, and  not,  as  in  this  case,  upon  the 
property  of  the  person  assessed;  that  when 
the  tax  books  come  to  the  collector's  hands, 
the  personal  taxes  at  once,  and  not  before, 
just  like  an  execution,  become  a  lien  upon 
all  the  personal  property  of  the  tax  debtor, 
without  regard  to  what  he  may  have  owned 
when  the  assessment  was  made.  This  rea- 
soning was  quoted  with  approval  by  Cobb, 
Ch.  J.,  in  Hill  v.  Palmer,  32  Neb.  632,  49 
N.  W.  718. 

But  an  assignment  by  an  insolvent  debtor 
for  the  benefit  of  creditors  before  the  de- 
livery of  the  tax  books  to  the  collector  will 
not  defeat  the  right  of  the  state  to  subject 
the  property  in  the  hands  of  the  assignee  to 
the  payment  of  taxes,  to  the  same  extent 
as  if  in  the  possession  of  the  assignor.  Jack 
V.  Weiennett,  115  111.  105,  56  Am.  Rep.  129, 
3  N.  E.  445. 

And  in  Nebraska  it  is  held  that  a  lien 
for  personal  property  taxes  does  not  attach 
to  the  identical  personal  property  of  the  tax- 
payer within  the  county,  under  a  similar 
statute  providing  that  "taxes  assessed  upon 
personal  property  shall  be  a  first  lien  upon 
the  personal  property  of  the  person  to  whom 
assessed,  from  and  after  the  time  the  tax 
books  are  received  by  the  collector."  Hill 
V.  Palmer,  32  Neb.  682,  49  N.  W.  718; 
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Reynolds  v.  Fisher,  43  Neb.  172,  61  N.  W. 
695;  Farmers'  Loan  &  T.  Co.  v.  Memmingor, 
48  Neb.  J  7,  66  N.  W.  1014;  Foster  &  S. 
Lumber  Co.  v.  Leisure,  3  Neb.  (Unof.)  237, 
91  N.  W.  556;  Chamberlain  Bkg.  House 
V.  Woolsey,  60  Neb.  516,  83  N.  W.  729 ;  s.  c. 
subsequent  appeal,  70  Neb.  J  94,  97  N.  W. 
241.  To  the  same  effect  is  Midland  Guar- 
anty &  T.  Co.  V.  Douglas  County,  217  Fed. 
358,  construing  the  Nebraska  statute  (Cob- 
bey's  Anno.  Stat.  1911,  §  10914)  which  now 
provides  the  taxes  shall  be  a  first  lien  ''from 
and  after  the  1st  day  of  November  of  the 
year  in  which  they  are  assessed,  until  paid/' 

In  Foster  &  S.  Lumber  Co.  v.  Leisure,  3 
Neb.  (Unof.)  237,  91  N.  W.  556,  supra,  it 
is  held  that  the  tax  lien  covered  property 
acquired  after  the  assessment  of  the  taxes, 
but  before  the  delivery  of  the  tax  books  to 
the  collector,  and  that  a  subsequent  pur- 
chaser took  it  subject  to  the  lien  for  taxes. 

In  Hill  V.  Palmer,  32  Neb.  632,  49  N.  W, 
718,  supra,  it  was  held  that  personal  prop- 
erty sold  without  notice  of  tuces  due,  prior 
to  a  levy,  was  not  subject  to  the  lien,  there 
being  no  proof  submitted  as  to  the  delivery 
of  the  tax  books  to  the  collector. 

But  in  Minnesota  v.  Central  Trust  Co.  36 
C.  C.  A.  214,  94  Fed.  244,  writ  of  certiorari 
denied  in  174  U.  S.  803,  43  L.  ed.  1188,  19 
Sup.  Ct.  Rep.  883,  it  is  held  under  a  similar 
statute  that  the  lien  declared  by  the  stat- 
ute (Minn.  Gen.  Stat,  1894,  §  1623)  provid- 
ing that  "the  taxes  assessed  upon  personal 
property  shall  be  a  lien  upon  the  personal 
property  of  the  person  assessed  from  and 
after  the  time  the  tax  books  are  received  by 
the  county  treasurer"  takes  precedence  over 
a  prior  chattel  mortgage  held  by  private  per- 
sons on  personalty  of  which  the  taxpayer  is 
the  owner  when  the  tax  lists  are  delivered  to 
the  county  treasurer.  The  court  said:  "We 
are  of  opinion  that  it  cannot  be  inferred 
that  the  lien  for  personal  taxes  declared  by 
§  1623,  supra,  was  intended  to  be  subordi- 
nate to  all  prior  private  liens,  because  the 
legislature  failed  to  say  that  it  should  be 
deemed  paramount.  On  the  contrary,  con- 
sidering the  character  of  the  obligation  and 
the  dignity  usually  accorded  to  such  liena 
in  public  estimation,  and  above  all  consider- 
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incorporated  therein.  The  power  of  the  leg- 
iBlature  to  make  personal  taxes  a  para- 
mount lien  on  the  property  of  the  tax 
debtor  cannot  be  seriously  questioned  at 
this  day.  Statutes  giving  tax  liens  priority 
over  all  other  liens  and  encumbrances  are 
not  in  contravention  of  any  constitutional 
prohibition.  Re  Prince  (D.  C.)  131  Fed. 
546;  Central  Trust  Co.  v.  Third  Ave.  R.  Co. 
110  C.  C.  A.  1,  ]86  Fed.  2dl;  Bridewell  v. 
Morton,  46  Ark.  73;  California  Loan  &  T. 
Co.  T.  Weis,  118  Cal.  489,  60  Pac.  697 ;  Al- 
bany Brewing  Co.  ▼.  Meriden,  48  Conn.  243; 
Geren  v.  Gruber,  26  La.  Ann.  694 ;  Hopper  v. 
Malleson,  16  N.  J.  £q.  386;  Morrow  v. 
DowB,  28  N.  J.  £q.  459;  Public  School  v. 
Trenton,  30  N.  J.  Eq.  667;  Howell  v.  Essex 
County    Road    Board,    32   N.   J.   Eq.    672; 


Ly decker  v.  Palisade  Land  Co.  33  N.  J.  Eq. 
415;  Snyder  v.  Mogart,  5  Pa.  Dist.  R.  148; 
and  in  Mutual  Ben.  L.  Ins.  Co.  v.  Siefken, 
1  Neb.  (Unof.)  860,  96  N.  W.  603,  the  court 
said:  **And  every  piece  of  real  estate,  as 
well  as  personal  property,  in  the  state, 
should  contribute  its  share  towards  the  sup- 
port of  the  state,  county,  and  municipality 
where  situated.  Anyone  taking  a  mort- 
gage, or  securing  a  lien  of  any  other  char- 
acter upon  property,  must  take  it  with 
knowledge  that  such  property  is  bound  to 
pay  its  proportionate  share  of  the  taxes 
necessary  to  the  maintenance  of  the  govern- 
ment, and  must  understand  that  the  obliga- 
tion to  contribute  to  the  support  of  the  gov- 
ernment is  something  that  attaches  to  the 
property  itself,  and  that  must,  in  the  very 


ing  the  necessity  whieh  exists  for  giving 
them  priority  in  order  that  the  public  rev- 
enues may  be  promptly  and  faithfully  col- 
lected, we  conclude  that  the  inference  should 
be  that  the  lien  was  intended  by  the  legisla- 
ture to  be  superior  to  all  liens,  prior  or  sub- 
sequent, claimed  by  individuals,  and  that 
nothing  should  be  allowed  to  overcome  this 
inference  but  a  plain  expression  of  a  dif- 
ferent purpose  found  in  tke  statute  itself." 

Under  the  Nebraska  statute  the  tax  lien 
is  superior  to  the  lien  of  a  chattel  mortgage 
executed  subsequently  to  the  delivery  of  the 
tax  books  to  the  collector.  Reynolds  v. 
Fisher,  43  Neb.  172,  61  N.  W.  696,  supra; 
Farmers'  Loan  &  T.  Co.  v.  Memminger,  48 
Neb.  17,  66  N.  W.  1014,  supra. 

Likewise,  the  tax  lien  is  paramount  to 
the  liens  of  levies  of  attachment  writs,  made 
subsequently  to  the  delivery  of  the  tax  list 
to  the  collector.  Reynolds  v.  McMillan,  43 
Neb.  383,  61  N.  W.  699. 

In  Woolsev  v.  Chamberlain  Bkg.  House, 
70  Neb.  194,'  97  N.  W.  241,  it  is  held  that 
while  the  lien  for  taxes  upon  personal  prop- 
erty is  inferior  to  a  chattel  mortgage  given 
after  the  taxes  were  levied,  but  before  the 
lien  attached  by  virtue  of  the  delivery  of  the 
tax  books  into  the  hands  of  the  collector, 
the  lien  for  taxes  levied  and  assessed  against 
the  mortgagor  for  subsequent  years  upon 
the  mortgaged  property  remaining  in  his 
possession  is  superior  to  the  lien  of  such 
mortgage.  The  court  says  its  former  opin- 
ion, CO  Neb.  516,  83  N.  W.  729,  is  not  con- 
trary to  the  conclusion  here  reached.  The 
expression  in  Blanchard  v.  Logan  County, 
2  Neb.  (Unof.)  616,  89  N.  W.  376,  to  the 
effect  that  subsequent  personal  taxes  levied 
against  the  mortgagor  were  subject  to  the 
existing  mortgage,  must  be  regarded  as 
overruled. 

Following  Woolscy  v.  Chamberlain  Bkg. 
House,  supra,  it  is  held  in  Platte  Valley 
Mill.  Co.  V.  Malmsten,  79  Neb.  730,  113  N. 
W.  229,  116  N.  W.  962,  117  N.  W.  885,  that 
the  lien  of  a  chattel  mortgage  taken  before 
the  tax  books  are  delivered  to  the  treasurer 
for  collection  is  superior  to  the  lien  for 
taxes  for  that  year,  created  by  such  delivery, ' 
L.R.A.1915D. 


but  that  it  is  inferior  to  the  lien  for  taxes 
for  subsequent  years. 

But  in  Fidelity  Trust  Co.  v,  Pumrov,  — 
Okla.  — ,  144  Pac.  1052,  it  is  held  that  a 
lien  for  taxes  upon  the  property  of  the  tax 
debtor  is  inferior  to  that  of  a  chattel  mort- 
gage lien  antedating  the  time  the  tax  lien 
attaches,  following  Blanchard  v.  Logan 
County,  2  Neb.  (Unof.)  616,  89  N  W.  376. 
It  appears  that  the  mortgaged  property  (cat- 
tle) remained  in  the  possession  of  the 
mortgagor,  and  was  assessed  in  his  name, 
and  that  part  of  the  cattle  was  seized  under 
a  tax  warrant  for  the  mortgagor's  taxes, 
and  the  court  held  in  an  action  of  replevin 
that  the  mortgagee  was  entitled  to  recover 
the  possession  of  the  property  under  the 
clause  in  the  mortgage  to  the  effect  that  in 
case  the  cattle  were  seized  under  process  of 
court,  the  whole  debt  became  at  once  pay- 
able and  the  mortgagee  could  foreclose.  The 
court  said  that  while  it  was  within  the 
power  of  the  legislature  to  make  the  tax 
lien  superior  to  that  of  the  mortgage,  there 
was  no  statute  to  that  effect  in  that  juris- 
diction. To  the  same  effect  is  Interstate 
Nat.  Bank  v.  Pumroy,  —  Okla.  — ,  146  Pac. 
416. 

A  purchaser  and  a  pledgee  of  bank  stock 
takes  the  stock  free  from  a  lien  for  taxes 
prior  to  the  1st  day  of  December,  under  a 
statute  (Mich.  Pub.  Acts  1893,  No.  206, 
§  40)  which  provided  that  all  personal  taxes 
become  a  lien  on  personal  property  on  the 
1st  day  of  December  in  each  year,  "and  shall 
take  precedence  of  any  sale,  assignment,  or 
chattel  mortgage,  levy,  or  other  lien  on  such 
personal  property,  executed  or  made  after 
said  Ist  day  of  December."  St.  Johns  Nat. 
Bank  v.  Bingham  Twp.  113  Mich.  203,  71  N. 
W.  588. 

The  lien  for  taxes  will  follow  the  per- 
sonal property  in  the  hands  of  a  purchaser 
under  a  statute  (Wash.  Laws  1895,  p.  520, 
§  21 )  providing  that  ^'taxes  assessed  on  per- 
sonal property  shall  be  a  lien  upon  all  the 
personal  property  of  the  persons  assessed, 
and  also  upon  the  property  so  assessed  if 
the  possession  thereof  shall  have  been  trans- 
ferred, from  and  after  the  1st  day  of  Jan- 
uary next  succeeding  the  date  of  the  levy 
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nature  of  things,  be  superior  to  the  lien  he 
is  about  to  take.  For  this  reason  it  is  no 
injustice  to  make  the  lien  for  taxes  superior 
to  all  other  liens." 

It  is  essential,  in  order  that  the  state 
may  collect  its  revenue  and  carry  on  the 
public  business,  to  make  such  a  tax  a  para- 
mount lien;  and,  in  justice  to  property 
owners  and  taxpayers  generally,  such  tax 
ought  to  be  a  paramount  lien,  and  the  same 
ought  to  be  enforced.  The  power  of  the 
legislature  to  levy  taxes  is  almost  un- 
limited. They  are  often  levied  in  disregard 
of  personal  rights,  and  individual  rights 
ought  not  to  stand  in  the  way  of  their  col- 
lection. 

It  is  laid  down  as  a  general  rule  in  37 
Cyc.  1143,  that  it  is  competent  for  the  legis- 


lature to  make,  and  in  many  states  they 
have  made,  taxes  a  paramount  lien  on  the 
property  of  the  taxpayer,  the  "consequenee 
being  that  the  lien  for  taxes  takes  prece- 
dence of  every  other  Hen  or  claim  upon  the 
property  of  whatsoever  kind,  however  cre- 
ated, and  whether  attaching  before  or  after 
the  assessment  of  the.  taxes"  (citing  cases 
from  many  states  in  support  thereof). 

Because  of  the  dissimilarity  of  the  stat- 
utes in  thifi  and  other  states,  Advance 
Thresher  Co.  v.  Beck,  21  N.  D.  56,  128  X. 
W.  315,  Ann.  Cas.  1913B,  517,  and  Anderson 
V.  State,  23  Afiss.  459,  relied  upon  by  ap- 
pellant, are  not  in  point.  The  Mississippi 
statute  involved  reads  as  follows:  '^Taxes 
imposed  by  the  act  shall  be  preferred  to 


of  such  taxes."  Mills  v.  Thurston  County, 
16  Wash.  378,  47  Pac.  759.  The  contention 
was  that  the  only  transfer  after  which  the 
statute  authorizes  the  lien  to  continue  and 
follow  the  property  is  a  transfer  of  "pos- 
session," not  of  title,  as  in  this  case. 

But  under  the  above  statute  the  lien  does 
not  attach  until  the  date  last  mentioned, 
and  property  transferred  after  the  assess- 
ment of  taxes,  but  before  the  lien  attaches, 
is  not  liable  for  satisfaction  of  the  taxes. 
Phelan  v.  Smith,  22  Wash.  397,  61  Pac.  31. 

As  against  a  subsequent  purchaser  or  en- 
cumbrancer, only  the  property  to  which  the 
lien  has  attached  can  be  seized,  under  a 
statute  (Colo.  Gen.  Stat.  §  2819)  providing 
that  all  taxes  levied  or  assessed  upon  per- 
sonal property  of  any  kind  shall  be  and  re- 
main a  perpetual  lien  upon  the  property  so 
levied  upon,  until  the  whole  amount  of  such 
taxes  is  paid,  and  if  such  taxes  are  not  paid 
before  a  certain  date  any  personal  property 
of  the  person  assessed  may  be  taken.  Chi- 
cago Bazaar  Co.  v.  McNichols,  13  Colo.  App. 
164,  56  Pac.  672;  Lee  v.  Stanard,  15  Colo. 
App.  101,  61  Pac.  234. 

Thus,  a  lien  for  taxes  assessed  upon  a 
stock  of  merchandise  does  not  attach  to 
merchandise  afterward  added  to  the  stock 
by  a  vendee,  by  virtue  of  another  statute 
providing  that  the  lien  for  taxes  assessed 
upon  merchandise  should  extend  so  as  to 
embrace  any  stock  of  merchandise  held  by 
the  person  taxed  while  engaged  in  the  busi- 
ness of  merchandising,  whether  it  was  the 
identical  stock  which  had  been  assessed  or 
not.  Chicago  Bazaar  Co.  v.  McNichols, 
supra. 

And  where  the  statute  provided  that  stock 
running  at  large  should  be  assessed  for  pur- 
poses of  taxation  in  the  county  in  which 
they  are  being  herded  or  kept,  on  the  1st 
day  of  May  in  each  year,  the  lien  for  taxes 
assessed  upon  a  portion  of  a  herd  of  horses 
which  was  ranging  in  two  counties  could  not 
be  enforced  against  a  subsequent  encum- 
brancer of  the  herd  without  showing  that 
the  particular  animals  seized  were  in  the 
county  when  the  assessment  and  levy  of 
taxes  were  made.    Lee  v.  Stanard,  supra. 

A  charter  provision  to  the  effect  that  from 
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a  certain  date  a  lien  shall  exist  in  favor  of 
the  city  upon  all  property  subject  to  munici- 
pal taxation,  to  secure  the  payment  of  all 
taxes  levied  for  that  year  against  said  prop- 
erty, and  that  the  lien  should  be  prior  to 
all  other  liens  upon  such  property,  confers 
a  lien  upon  the  particular  property  against 
which  the  taxes  are  assessed,  and  the  lien 
for  taxes  does  not  extend  to  such  part  of  a 
stock  of  merchandise  as  was  acquired  subse- 
quently to  the  given  year,  for  which  the  tax 
was  levied,  so  that  in  a  suit  involving  the 
superiority  of  a  landlord's  lien  upon  the 
whole  stock  of  general  merchandise  which 
was  daily  exposed  to  sale  and  renewed  from 
time  to  time. as  necessity  required,  and  the 
lien  of  the  city  for  taxes  for  several  differ- 
ent years,  the  burden  was  upon  the  city  to 
point  out  and  identify  the  particular  goods 
or  portion  of  the  whole  stock  upon  wliich 
its  different  liens  attached,  and  a  failure 
to  do  so  entitled  the  landlord's  lien  to  pri- 
ority, since  the  confusion  was  the  result  of 
the  city's  negligence  in  failing  to  promptly 
enforce  its  tax  claims,  and  it  must  suffer 
the  inconvenience  and  loss  arising  therefrom. 
Pt.  Worth  V.  Boiilware,  26  Tex.  Civ.  App. 
76,   62   S.   W.   928. 

In  Mills  V.  Thurston  County,  16  Wash. 
378,  47  Pac.  769,  it  is  held  that  a  pur- 
chaser of  a  stock  of  merchandise  upon  which 
there  was  a  lien  for  taxes,  who  sold  a  por- 
tion of  the  stock  and  added  other  goods, 
rendered  the  whole  stock  liable  for  the  pay- 
ment of  the  taxes,  where  it  appeared  that 
he  intermingled  the  goods  so  that  the  por- 
tion subject  to  the  lien' could  not  be  seg- 
gregated. 

Where  taxes  are  not  a  lien  upon  personal 
property  until  a  distraint  therefor  is  levied, 
it  is  held  in  Maish  v.  Bird,  22  Fed.  180,  that 
"a  mortgagee  of  personal  property  who 
takes  possession  under  his  mortgages  and 
sells  the  property,  either  directly  or  through 
the  decree  or  order  of  a  court,  before  any 
distraint  is  made,  is  entitled  to  the  pro- 
ceeds so  far  as  may  be  necessary  to  pay  his 
claim,  as  against  the  taxes  assessed  against 
the  mortgagor." 

The  lien  of  a  license  tax  is  superior  to 
the  lien  of  a  prior  chattel  mortgage  upon 
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all  payments,  executions,  encumbranccB,  and 
liens  of  any  description  whatsoever.  .  .  P 
This  does  not  purport  to  create  a  para- 
mount lien,  nor,  in  fact,  a  lien  at  all;  and 
therefore  no  lien  would  attach  to  personal 
property  until  it  had  been  levied  upon  or 
in  some  manner  reduced  to  subjection.  The 
North  Dakota  statute  is  as  follows:  ''The 
right  of  the  state  and  each  and  every  coun- 
ty thereof  to  enforce  the  collection  .of  per- 
sonal property  taxes  shall  take  and  have 
precedence  of  any  and  all  liens  on  or  against 
personal  property  of  a  tax  debtor;  provided, 
that  any  person  holding  a  lien  on  personal 
property  of  any  tax  debtor  may  demand 
and  require  the  property  of  the  tax  debtor 
not  covered  by  a  lien  to  be  first  exhausted 

the  furniture  and  fixtures  of  a  billiard  hall 
and  a  saloon,  under  Mont.  Pol.  Code,  §  4049, 
providing  that  **all  property  held  or  used  in 
any  trade,  occupation,  or  profession  for 
which  a  license  is  required  by  the  provisions 
of  this  chapter  is  liable  for  such  license, 
and  subject  to  a  lien  for  the  amount  there- 
of, which  lien  has  precedence  of  any  other 
lien,  claim,  or  other  demand."  Burfiend  v. 
Hamilton,  20  Mont.  343,  iSl  N.  W.  16 J. 

A  provision  *'that  taxes  imposed  by  the 
act  shall  be  preferred  to  all  payments,  exe- 
cutions, encumbrances,  and  liens  of  any  de- 
scription whatsoever"  does  not  operate  as 
a  lien  upon  the  personal  property  of  the  tax- 
payer, and  a  bona  fide  transfer  of  the  prop- 
erty before  seizure  or  advertisement  of  the 
property  for  sale  for  taxes  will  not  be  affect- 
ed thereby.  Anderson  v.  State,  23  Miss. 
459. 

On  real  property. 

This  subdivision  is,  of  course,  not  con- 
cerned with  the  question  of  the  priority  of 
the  tax  lien  on  real  property  for  the  taxes 
assessed  against  such  property,  but  only 
with  the  priority  of  the  tax  lien  on  such 
property  for  taxes  assessed  against  the  per- 
sonal property. 

It  has  been  held  in  a  number  of  cases  that 
a  statute  providing  that  taxes  assessed  on 
account  of  personal  property  shall  be  a  lien 
upon  the  real  estate  does  not  give  such 
lien  priority  over  an  existing  mortgage,  in 
the  absence  of  express  provision  to  that 
effect.  Gifford  v.  Callaway,  8  Colo.  App. 
359,  46  Pac.  626;  Bibbins  v.  Clark,  90  Iowa, 
230,  29  L.R.A.  278,  57  N.  W.  884,  59  N.  W. 
290;  Bibbins  v.  Polk  County,  100  Iowa,  493, 
69  N.  W.  1007 ;  State,  Macknet,  Prosecutor, 
V.  Newark,  42  N.  J.  L.  88;  Miller  v.  Ander- 
son, 1  S.  D.  539,  11  L.R.A.  317,  47  N.  W. 
957;  Lobban  v.  State,  9  Wyo.  377,  64  Pac. 
82. 

In  Gifford  ▼.  Callaway,  8  Colo.  App.  359, 
46  Pac.  626,  supra,  it  was  held,  under  a 
statute  author izino^  the  sale  of  land  for  the 
taxes  assessed  against  the  owner  of  personal 
property,  which  used  very  general  language, 
that,  if  it  gave  a  lien  on  realty  for  per- 
sonal taxes,  which  the  court  expressly  de-  J 
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in  the  payment  of  such  taxes."   [Rev.  Codes 
1905,  §  1557.] 

Under  this  law,  which  is  designated  as 
vague  and  uncertain  by  the  supreme  court 
of  that  state,  it  was  held  that,  as  against 
an  encumbrancer,  personal  property  could 
only  be  charged  with  the  taxes  levied  upon 
the  identical  property  involved  or  other 
property  in  the  same  class,  the  court  say- 
ing: "This  appears  to  us  to  be  a  reason- 
able construction  of  this  somewhat  vague 
statute,  and  such  construction  obviates  the 
constitutional  objections  urged  by  appel- 
lant's counsel  against  the  same.  It  is  con- 
cededly  proper  for  the  legislature  to  provide 
that  taxes  assessed  against  each  class  of 
personal  property  should  have  priority  over 
all  other  liens  thereon.    This  is  in  harmony 


clined  to  decide,  it  was  inferior  to  that  of 
a  prior  mortgage  on  the  real  estate.  The 
court  took  occasion  to  say:  "The  funda- 
mental right  of  all  governments  to  levy 
taxes  is  universally  recognized.  The  power 
is  broad  enough  to  include  authority  to 
make  the  taxes  a  lien  which  shall 
override  any  other  security  or  en- 
cumbrance, whether  created  anterior  to 
the  levy,  or  subsequent  to  the  assessment. 
To  ascertain  whether  it  has  been  exercised 
in  any  given  case,  we  must  resort  to  the  par- 
ticular legislation  respecting  it  in  the  juris- 
diction wherein  the  lien  is  asserted.  In 
the  absence  of  legislation,  the  state  must 
first  look  to  the  persona]  property  of  the 
taxpayer  for  the  satisfaction  of  its  imposts, 
and  only  resort  to  the  land  when  that  rem- 
edy has  been  fully  exhausted.  .  .  . 
Legislation  directly  charging  the  realty  is 
prerequisite  to  its  existence;  without  it 
taxes  are  not  thus  collectable,  either  as 
against  the  owner  or  an  encumbrancer. 
.  .  .  In  the  absence  of  a  direct  act  de- 
claring that  the  taxes  shall  be  a  lien  su- 
perior to  all  antecedent  encumbrances,  we 
do  not  believe  these  revenue  laws  can  be 
held  to  cut  out  and  destroy  the  contractual 
rights  acquired  by  a  third  person  who  is 
under  no  obligation  to  pay  the  tax." 

In  Bibbins  v.  Clark,  90  Iowa,  230,  29 
L.R.A.  278,  57  N.  W.  884,  69  N.  W.  290, 
supra,  it  was  held  that  a  statute  simply 
making  personal  property  taxes  a  lien  on 
the  real  estate  of  the  owner  does  not  give 
them  priority  over  mortgage  liens  existing 
at  the  time  they  attach;  overruling  New 
England  Loan  &  T.  Co.  v.  Young,  81  Iowa, 
732,  10  L.R.A.  478,  39  N.  W.  116,  46  N.  W. 
1103.  The  court  said:  "All  that  the  stat- 
ute provides  as  to  personal  tax  being  Alien 
upon  real  estate  is  that  it  shall  be  a  lien, 
and  as  such  it  must  be  held  to  come  within 
the  general  rule  that  its  priority  is  to  be 
determined  as  of  the  time  the  lien  attached. 
.  .  .  The  mortgage  lien  of  plaintiff,  hav- 
ing attached  to  the  -lets  prior  to  the  time 
the  taxes  on  the  personalty  became  a  lien 
thereon,  must  be  held  to  be  superior  to  Uie 
tax  lien.  The  case  of  New  England  Loan 
d(  T.  Co.  V.  Young,  heretofore  referred  to,  in 


894 


SOUTH  DAKOTA  SUPREME  COURT. 


with  the  law  relating  to  real  estate  taxes. 
But,  as  before  stated,  it  would  be  grossly 
unjust,  if  not  in  excess  of  legislative  power, 
to  give  to  the  tax  lien  for  taxes  on  one  class 
of  property  priority  over  all  other  liens  on 
property  of  another  and  entirely  distinct 
class.  In  the  absence  of  a  statute  clearly 
disclosing  such  intent^  we  are  unwilling  to 
attribute  such  a  purpose  to  the  legislature." 
Advance  Thresher  Co.  v.  Beck,  supra. 

Just  whv  the  court  should  have  drawn 
the  line  at  taxes  assessed  against  other 
property  of  the  same  class  does  not  appear. 
Certainly  no  such  distinction  could  be  made 
under  our  law,  for  it  was  clearly  the  intent 
of  our  legislature  to  make  the  taxes  on  one 
article  or  class  of  personal  property  a  lien 
upon  other  articles  and  classes  of  personal 
property  belonging  to  the  same  person.  In 
so  doing,  the  legislature  was  acting  within 
its  constitutional  powers.  Nor  are  we  will- 
ing to  concede  that  it  is  "grossly  unjust"  to 
burden  one  article  or  class  of  personal  prop- 
erty with  taxes  levied  against  another;  and, 
if  it  were  unjust,  the  remedy  must  come 
from  the  legislature,  and  not  from  the 
court. 

In  Minnesota,  the  statute  covering  this 
subject  reads  as  follows:  "The  taxes  as- 
sessed upon  personal  property  shall  be  a 
lien  upon  the  personal  property  of  the  per- 


son assessed  from  and  after  the  tax  books 
are  received  by  the  county  treasurer." 
[Minn.  Gen.  Stat.  1894,  §  1623.] 

This  statute  is  different  from  ours,  in 
that  it  does  not  say  that  ''all"  persoual 
taxes  shall  be  a  "first"  lien  on  "all"  per- 
sonal property,  as  ours  does.  Yet  the  cir- 
cuit court  of  appeals^  in  a  case  from  Minne- 
sota where  this  statute  was  involved,  held 
that  the  "inference  should  be  that  the  lien 
was  intended  by  the  legislature  to  be  su- 
perior to  all  liens,  prior  or  subsequent, 
claimed  by  individuals,  and  that  nothing 
should  be  allowed  to  overcome  this  inference 
but  a  plain  expression  of  a  different  pur- 
pose found  in  the  statute  itself."  Minne- 
sota v.  Central  Trust  Co.  36  C.  C.  A.  214, 
94  Fed.  244. 

Our  statute  leaves  nothing  to  inference, 
but,  in  terms,  makes  the  tax  lien  superior 
to  all  others,  and  it  is  our  conclusion  that 
the  lien  for  personal  taxes  is  superior  to  ap- 
pellant's mortgage  lien,  not  only,  on  the 
particular  property  upon  which  the  tax  was 
levied,  but  upon  other  personal  property 
owned  by  the  person  against  whom  the  tax 
was  levied.  A  similar  conclusion  is  reached 
in  Michigan,  under  a  statute  somewhat 
similar  to  ours  (Crawford  v.  Koch,  169  Mich. 
372,  135  N.  W.  339);  and  for  analogous 
cases,    see    Mills    v.    Thurston   County,    16 


so  far  as  it'  holds  that  taxes  assessed  against 
personal  property,  and  which  become  a  lien 
upon  real  estate,  are  a  lien  thereon  prior 
and  superior  to  existing  liens  thereon,  must 
be  and  is  overruled." 

In  Miller  v.  Anderson,  1  S.  D.  539,  11 
L.R.A.  317,  47  N.  W.  957,  supra,  after  an 
able  review  of  the  cases,  the  court  said: 
•*Section  1612,  Comp.  Laws,  declaring  in  gen- 
eral terms  that  ^taxes  due  from  any  person 
upon  personal  property  shall  be  a  lien  upon 
real  property  owned  by  such  person,  or  to 
which  he  may  acquire  a  title,'  creates  a  lien 
in  favor  of  the  tax  creditor  upon  such  real 
estate,  but  that  such  lien,  depending  alone 
upon  this  statute,  has  no  greater  force 
than  the  statute  expressly  gives  it,  and,  the 
legislature  having  manifested  no  intention 
of  giving  it  peculiar  or  extraordinary  force, 
or  of  defining  its  rank  as  a  lien,  such  ques- 
tions must  be  governed  by  the  general  stat- 
utes of  the  state  upon  the  subject  of  liens." 
The  court  pointed  out  that  §  4335,  Comp. 
Laws,  provided:  "Other  things  being  equal, 
different  liens  upon  the  same  property  have 
priority  according  to  the  time  of  their  cre- 
ation, except  in  cases  of  bottomry  and  re- 
spondentia," and  concluded  that  the  lien  for 
taxes  did  not  take  priority  over  an  existing 
mortgage. 

In  Lobban  v.  State,  9  Wyo.  377,  64  Pac. 
82,  supra,  the  statute -(Rev.  Stat.  §  1870) 
provided:  "Taxes  due  from  any  person  or 
corporation  on  personal  property  shall  be  a 
lien  on  real  estate  owned  by  such  person  or 
corporation."  The  court  took  occasion  to 
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say:  "Although,  by  the  terms  of  §  1870, 
taxes  levied  upon  personal  property  are  a 
lien  upon  the  real  estate  owned  by  the  per- 
son from  whom  such  personal  taxes  are  due, 
it  is  to  be  observed  that  the  lien  thus  pro- 
vided for  is  not  expressly  made  prior  or 
superior  to  any  other  existing  lien  or  en- 
cumbrance. A  lien  is  created  merelv,  with- 
out  any  attempt  to  fix  its  priority  in  respect 
to  other  liens.  It  would  seem  that,  had  the 
legislature  intended  to  impart  to  the  lien 
of  the  personal  tax  upon  land  of  the  tax- 
payer a  priority  over  antecedent  liens 
placed  upon  the  property  by  the  owner  in 
good  faith,  that  intention  would  have  been 
expressed  by  plain  and  apt  language.  In- 
deed, we  think  the  duty  toihave  done  so  to 
be  clear." 

In  State,  Macknet,  Prosecutor,  v.  New- 
ark, 42  N.  J.  L.  38,  it  was  held  that  a  city 
charter  provision:  "That  every  assessment 
of  taxes  hereafter  made  in  the  city  of  New- 
ark against  any  person  or  persons  shall  be 
and  remain  a  lien  on  all  lands  and  real 
estate  of  such  person,"  etc.,  did  not  make 
such  taxes  a  superior  lien  over  existing 
mortgagee.  The  court  said:  "To  declare 
that  a  mortgage  on  land  shall  be  subsequent 
and  subject  to  all  after  taxes  assessed  upon 
the  personal  estate  of  the  pwner  of  the 
equity  of  redemption  differs  but  slightly 
from  taking  the  property  of  one  citizen  to 
pay  the  debt  of  another.  The  injustice  of 
such  a  proceeding  would  be  so  striking  as  to 
cast  a  doubt  upon  the  correctness  of  the  in- 
terpretation which  established  such  a  rule. 
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Wa?h.  378,  47  lac.  759;  Burfiend  v.  Hamil- 
ton, 20  Mont.  343,  61  Pac.  161;  Reynolds 
V.  Fiaher,  43  Neb.  172,  61  N.  W.  696 ;  Reyn- 
oldis  V.  McMillan,  43  Neb.  183,  61  N.  W. 
699;  Bridewell  v,  Morton,  46  Ark.  73; 
Morey  v.  Duluth,  76  Minn.  221,  77  N.  W. 
829;  Porter  v.  Yakima  County,  77  Wash. 
299,  137  Pac.  466. 

It  is  argued  by  appellant  that,  if  the 
statute  under  consideration  is  given  the 
construction  contended  for  by  respondent,  it 
will  burden  personal  property  with  secret 
liens  to  an  extent  to  be  abhorred;  that  it 
will  act  as  a  restraint  upon  the  free  ex- 
change and  alienation  of  personal  property, 
and  render  it  unsafe  to  deal  in  personal 
property;  that  it  will  violate  contract  obli- 
gations and  result  in  the  taking  of  property 
without  due  process  of  law.  While  the  lat- 
ter objection  might  be  good  in  regard  to 
contracts  that  were  made  prior  to  the  enact- 
ment of  the  statute,  it  is  without  force 
when  applied  to  contracts  entered  into  since 
its  enactment.  The  results  complained  of 
are  presumed  to  have  been  in  contemplation 
of  the  parties  when  the  contract  was  made. 
If  the  statute  is  obnoxious  because  it  acts 
as  a  restraint  upon  the  free  exchange  or 
alienation  of  personal  property,  or  renders 
it  unsafe  to  deal  in  such  property,  then  it 
should  be  repealed  or  amended,  but  this  re- 


lief must  be  sought  from  the  legislature, 
and  not  from  the  court. 

Other  alleged  errors  are  assigned  and  pre- 
sented in  the  brief  of  appellant,  but  the 
facts  contained  in  the  record  are  not  suffi- 
cient to  enable  us  to  say  whether  the  court 
erred  or  not,  and  therefore  we  are  unable 
to  review  the  same. 

The  judgment  and  order  appealed  from 
are  affirmed. 

Smith,  P.  J.,  concurring: 

I  concur  in  the  views  of  Justices  Polley 
and  Gates.  The  dissent  of  Justices  Whiting 
and  McCoy  seems  to  be  based  upon  some 
idea  of  the  proper  "construction"  to  be  given 
our  statute.  I  think  the  language  of  the 
statute  is  so  plain  as  to  leave  no  possible 
room  for  the  application  of  any  rule  of  con- 
struction. I  think  the  dissent  challenges 
the  justice  of  the  law,  rather  than  the 
power  of  the  legislature  to  enact  it.  Doubt- 
less it  was  intended  to  lessen  the  possibili- 
ties of  evasion  of  payment  of  taxes  on  per- 
sonal property.  The  constitutionality  of 
such  a  statute  is  fully  sustained  by  de- 
cisions of  the  courts.  But  if  the  enforce- 
ment of  the  statute  as  plainly  written 
would  work  out  "unconscionable"  results,  as 
suggested,  and  if  justice  demands  limita- 
tions or  modifications  of  the  law  as  written, 


A  fair  construction  of  the  77th  section  of 
the  charter  before  cited  will  not  lead  to 
that  result." 

In  Smith  v.  Skow,  97  Iowa,  640,  66  N.  W. 
803,  it  is  held  that  a  license  tax  exacted 
for  the  privilege  of  carrying  on  the  business 
of  vending  liquors,  which  is  made  by  statute 
a  lien  upon  all  property,  both  personal  and 
real,  used  or  connected  with  the  business,  is 
inferior  to  the  lien  of  a  prior  mortgage  upon 
the  real  property.  The  opinion  pointed  out 
that,  as  two  of  the  judges  who  dissented 
from  the  holding  in  Bibbins  v.  Clark,  supra, 
still  adhere  to  their  former  opinions,  it  was 
desirable  to  rest  the  determination  of  the 
question  in  this  case  upon  another  ground 
upon  which  all  agree,  and  that  was  "that 
this  sum  which  it  is  provided  shall  be  a 
lien  upon  property,  botn  personal  and  real, 
is  not  in  fact  a  tax,  as  we  usually  use  tliat 
word,''  and  concluded  that,  the  charge  or 
license  not.  being  in  the  nature  of  a  general 
tax,  and  the  statute  not  undertaking  to 
make  it  a  lien  upon  real  property  superior 
to  existing  liens,  there  was  no  reason  for 
holding  it  to  be  superior  to  a  prior  mort- 
gage. 

In  Com.  V  Walker,  25  Kv.  L.  Rep.  2122, 
80  S.  W.  186,  it  is  held  that  the  state  can- 
not assert  a  lien  upon  land  in  the  hands  of 
the  grantee  for  whisky  taxes  assessed 
against  the  grantor  after  the  conveyance  of 
the  land,  by  virtue  of  a  statute  providing 
that  the  state  shall  have  a  lien  on  property 
assessed  for  taxes,  which  shall  not  be  de- 
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feated  by  alienation,  though  the  lien  could 
be  enforced  against  the  land  to  collect 
whisky  taxes  assessed  before  conveyance. 

But  in  California  Loan  &  T.  Co."  v.  Weis, 
118  Cal.  489,  50  Pac.  697,  it  was  held  that  a 
tax  due  upon  personal  property  was  a  lien 
superior  to  that  of  a  prior  mortgage  upon 
the  real  estate,  by  virtue  of  the  statute 
(Cal.  Pol.  Code,  §  3717),  which  provided: 
"Every  tax  due  upon  personal  property  is  a 
lien  upon  the  real  property  of  the  owner 
thereof  from  and  after  12  o'clock  m.  of  the 
first  Monday  in  March  in  each  year,"  and 
the  other  provision  of  the  Code  to  the  effect 
that  "every  lien**  created  by  the  statute  re- 
mains until  the  taxes  are  paid  or  the  prop- 
erty sold,  and  that  the  title  which  the 
purchaser  gets  under  the  enforcement  of  any 
tax  lien  by  sale  is  free  from  all  encum- 
brances. 

in  Bodertha  v.  Spencer,  40  Ind.  363,  it  is 
held  that  the  lien  for  personal  taxes  assessed 
against  the  mortgagor  is  superior  to  the 
lien  of  a  prior  purchase  money  mortgage, 
under  a  statute  providing  that  the  lien  of 
the  state  for  all  taxes  shall  attach  on  all 
real  estate  on  the  1st  day  of  January,  an- 
nually: and  such  lien  shall  in  nowise  be 
afiTectcd  or  destroyed  by  any  sale  or  trans- 
fer of  any  such  real  estate.  Following  the 
above  case  it  was  held  in  Isaacs  v.  Decker, 
41  Ind.  410,  that  the  lien  for  poll  taxes  and 
personal  property  taxes  was  a  lien  on  the 
real  estate  superior  to  a  prior  mortgage. 
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the  remedy  lies  with  the  legislature,  and 
not  the  courts. 

Whiting,  J.,  dissenting: 

I  feel  compelled  to  dissent  from  the  fore- 
going opinion.  If  the  taxing  officers  of  the 
state  take  advantage  of  the  construction 
placed  upon  this  law  by  the  majority  of  this 
court,  it  will,  of  necessity,  in  not  a  few 
cases,  lead  to  most  intolerable  and  uncon- 
scionable results.  In  the  words  of  the  court 
in  Bridewell  v.  Morton,  46  Ark.  73:  "This 
construction  .  .  .  would  be  a  restraint 
upon  the  free  exchange  and  alienation  of 
personal  property  that  ought  not  to  be 
drawn  from  the  statute,  when  the  meaning 
is  not  clearly  manifested." 

I  believe  that  the  Nebraska  court,  in  the 
quotation  found  in  the  majority  decision, 
has  given  a  statement  of  the  law  of  taxa- 
tion perfectly  consistent  with  the  theory  of 
taxation  adopted  in  our  Constitution.  Cer- 
tainly under  our  theory  of  taxation,  every 
article  of  nonexempt  property  should  pay 
its  share  of  the  public  burden,  but  that  is 
far  different  from  saying  that  one  piece  of 
property  should  pay  a  portion  of  the  pub- 
lic burden  that  has  been  levied  against  an* 
other  piece  of  property.  Inasmuch  as  each 
piece  of  personal  property  should  bear  its 
proportionate  share  of  the  public  burdens, 
its  said  share  may  well  be  made  a  lien  on 
such  piece  of  property,  and  a  lien  superior 
to  all  other  liens  thereon,  whether  they  be 
prior  or  subsequent  in  date.  Under  our 
theory  of.  taxation,  not  only  should  each 
piece  of  property  contribute  its  share  to- 
wards the  public  burdens,  but,  owing  to  the 
transient  nature  of  personal  property,  the 
owner  thereof  should  himself  be  charged 
with  the  payment  of  the  taxes  thereon,  and 
therefore  it  is  right  and  proper  to  make 
each  particular  item  of  one's  personal  prop- 
erty not  only  liable  for  the  taxes  upon  such 
property,  but  to  make  the  owner's  interest 
in  any  particular  piece  liable  for  the  unpaid 
taxes  upon  all  his  other  personal  property  j 
and  I  believe  that  all  personal  property 
taxes  might  well  be  a  lien  upon  all  of  the 
owner's  property,  superior  to  all  Hens 
placed  thereon  or  transfers  thereof  made, 
subsequent  to  the  time  when  such  taxes  are 
declared  to  become  a  lien.  The  real  ques- 
tion presented  to  this  court  is  whether  the 
statute  in  question  should  be  construed  as 
though  it  read,  *'A11  taxes  assessed  upon 
personal  property  within  this  state  shall, 
from  and  after  December  1st  in  each  year, 
be  a  lien  on  all  the  personal  property  of 
the  person  against  whom  taxes  are  assessed, 
first  or  superior  to  all  other  liens  thereon 
either  prior  or  subsequent  in  date;"  or  as 
though  it  read,  "All  taxes  assessed  upon 
personal  property  within  this  state  shall, 
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from  and  after  December  Ist  in  each  year, 
be  a  lien  on  all  the  personal  property  of 
the  person  against  whom  taxes  are  as- 
sessed, first  or  superior  to  all  liens  acquired 
thereon  after  said  December  1st." 

Under  the  construction  of  this  law  given 
in  the  majority  decision,  if  A  owns  a  horse 
at  the  time  fixed  for  assessment,  and  it  ia 
assessed  to  him,  and-  he  afterwards,  either 
before  or  after  December  1st  of  the  same 
year,  sells  such  horse  to  B,  who  chances  to 
be  the  owner  of  a  large  amount  of  personal 
property  which  has  been  assessed  to  him, 
and  A  takes  back  a  chattel  mortgage  to 
secure  a  part  of  the  purchase  price,  and 
then  B,  prior  to  the  time  taxes  become  de- 
linquent, becomes  bankrupt  and  has  left  no 
property  from  which  his  taxes  could  be  col- 
lected except  the  horse  in  question,  then 
this  horse,  though  the  taxes  on  him  have 
been  paid,  could  be  taken  and  sold  to  pay 
B's  taxes,  and  A  deprived  of  his  security. 
I  do  not  believe  that  robbery  should  be 
committed  by  the  state  any  more  than  by 
an  individual,  and  I  cannot  bring  myself  to 
believe  that  the  lawmakers  of  this  state  in- 
tended to  enact  a  law  which  might  bring 
such  unconscionable  wrongs  upon  the  people 
of  this  state.  The  above  is  but  one  of 
many  illustrations  that  one  could  give  of 
the  utterly  intolerable  and  unconscionable 
results  that  might  fiow  from  such  a  law. 

In  the  latter  part  of  the  majority  opinion 
are  cited  several  cases  which  are  claimed  to 
support  the  conclusion  reached  in  such  opin- 
ion. When  carefully  analyzed  it  will  be 
found  that  not  one  of  them  is  an  authority 
for  the  majority  opinion.  The  main  case 
relied  upon  seems  to  be  that  of  Minnesota 
V.  Central  Trust  Co.  36  C.  C.  A.  214,  94  Fed. 
244.  It  must  be  conceded  that  there  are 
statements  contained  in  such  decision  which, 
if  they  were  not  in  the  nature  of  obiter  dic- 
tum, would  be  authority  for  the  majority 
opinion;  but  a  careful  examination  reveals 
that  no  such  question  was  presented  in  that 
case  as  is  presented  in  the  case  before  us. 
In  order  to  determine  just  what  was  before 
the  Federal  court,  it  is  well  to  note  just 
what  was  before  the  lower  court.  On  page 
246  the  Federal  court  states:  "It  is  con- 
tended in  behalf  of  appellee,  and  so  the 
lower  court  appears  to  have  held,  that  the 
lien  created  by  the  mortgage  in  favor  of 
the  Central  Trust  Company,  from  the  time 
when  that  instrument  was  recorded,  to  wit, 
February  23,  1899,  was  and  is  paramount, 
so  far  as  the  personal  property  conveyed 
by  the  mortgage  is  concerned,  to  any  lien 
thereon  which  the  state  can  assert  under  a 
subsequent  assessment  of  such  personal 
property  for  taxation." 

Analyzing   this    statement    closely    it    is 
seen  that  what  the  lower  court  decided  was 
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that  the  lien  of  the  mortgage  was  superior 
to  a  subsequent  tax  lien  based  on  an  assess- 
ment of  the  identical  property  covered  by 
the  mortgage.  I  concede  that  such  holding 
i^as  wrong;  there  can  be  no  question  but 
that  the  tax  upon  property  can  be  made  a 
lien  thereon  superior  to  any  other  lien  prior 
or  subsequent  against  the  identical  prop- 
erty taxed;  and  the  Federal  court,  in  revers- 
ing the  lower  court,  did  what  there  is  ample 
authority  to  support.  It  appearing,  there- 
fore, that  the  real  question  before  that 
court  was  not  the  question  presented  upon 
this  appeal,  all  statements  in  such  opinion, 
which  go  farther  than  was  necessary  to  de- 
cide the  particular  question  before  that 
court,  should  be  treated  as  but  obiter  dic- 
tum. 

The  majority  opinion  states  that  '^  simi- 
lar conclusion  is  reached  in  Michigan  under 
a  statute  somewhat  similar  to  ours,"  and 
cites  Crawford  v.  Koch,  169  Mich.  372,  135 
N.  W.  380.  Aik  examihation  of  that  case 
reveals  that  the  holding  therein  has  not  the 
remotest  bearing  upon  the  question  now  be- 
fore us.  There  was  a  statute  in  Michigan 
providing  that  personal  property  should  be 
assessed  against  the  person  in  possession 
thereof,  regardless  of  whether  such  person 
was  the  owner  or  not.  The  property  in 
qiiestion  in  the  Michigan  case  was  ten 
pianos.  These  pianos  had  been  in  the  pos- 
session of  one  S.,  and  were  in  his  possess^lon 
at  the  time  when  they  were  assessed  for 
taxation,  though  the  pianos  belonged  to 
another  party.  The  taxes  were  assessed 
and  levied  against  S.  and,  under  such  stat- 
ute, became  a  lien  against  these  pianos. 
Not  only  that,  but  the  other  personal  taxes 
of  S.  became  a  lien  upon  these  pianos,  as 
well  as  upon  any  other  property  in  S.'s  pos- 
session. After  such  taxes  had  become  a  hen 
upon  the  personal  property  in  S.'s  posses-" 
sion,  the  true  owner  of  such  property,  who, 
by  placing  the  pianos  in  S.'s  possession,  had 
allowed  them  to  become  subject  to  such 
tax  lien,  sold  the  pianos  to  the  plaintiff 
Crawford.  Thereafter  they  were  seized  and 
taken  out  of  Crawford's  possession  by  the 
officers,  under  the  alleged  tax  lien,  and 
Crawford  brought  this  action  to  recover  the 
possession  of  such  pianos.  It  will  thus  be  | 
seen  that  the  question  presented  was  the 
validity  of  a  statute  under  which  property 
could  be  assessed  in  the  name  of  -  one  not 
the  owner  thereof,  but  who  was  in  the  pos- 
session thereof,  and  under  which  statute 
any  personal  property  in  one's  possession 
became  subject  to  a  lien  for  all  the  personal 
property  taxes  of  such  person.  There  is  ab- 
solutely no  question  of  priority  of  liens,  and, 
as  before  stated,  the  decision  has  no  bearing 
upon  the  question  before  us  at  this  time. 

Reference   is  also   made  to   Burfiend   v. 
I,.R.A.1915D. 


Hamilton,  20  Mont.  343,  51  Pac.  161.  This 
is  a  case  wherein  it  was  held  that,  where  a 
liceAse  was  required  for  the  conducting  of 
a  certain  occupation,  and  such  license'  is 
made  a  lien  upon  the  property  used  in  such 
occupation,  such  statute  makes  such  license 
a  lien  upon  such  property  superior  to  any 
mortgage  lien  against  the  same  property. 
While  it  does  not  appear  whether  the  mort- 
gage involved  antedated  the  license  lien, 
yet,  conceding  that  it  did,  it  is  a  far  differ- 
ent situation  than  is  presented  in  this  case. 
There  are  many  liens  against  personal  prop- 
erty which,  owing  to  the  nature  of  the 
lien,  should  take  precedence  over  any  mort- 
gage on  the  same  property,  such  as  a  tax 
lien  for  taxes  upon  the  identical  property, 
or,  as  held  in  some  states,  an  agister's  lieti 
upon  live  stock;  such  also  would  be  a  seed 
grain  lien,  a  thresher's  lien,  or  a  black- 
smith's lien. 

The  case  of  Reynolds  v.  McMillan,  43 
Neb.  183,  61  N.  W.  699,  is  cited.  The  deci- 
sion in  this  case  rests  upon  that  of  Reyn- 
olds V.  Fisher,  43  Neb.  172,  61  N.  W.  695. 
An  examination  of  this  case  reveals  that 
their  statute  is  like  that  of  Minnesota,  and 
that  the  court  construed  the  same  exactly 
as  I  believe  our  statute  should  be  construed. 
It  in  no  manner  supports  the  views  of  the 
majority  of  this  court. 

The  case  of  Mills  v.  Thurston  County,  16 
Wash.  378,  47  Pac.  759,  is  cited.  The  sole 
question  in  that  case  was  whether  or  not, 
where  a  stock  of  goods  had  been  assessed 
for  taxes  and  a  part  of  the  same  afterwards 
sold  in  the  regular  course  of  business  and 
other  goods  intermingled  with  the  remain- 
der, and  such  stock  of  goods,  including  the 
new  goods,  sold  to  another  party  after  the 
time  when,  under  the  statute,  it  Was  de- 
clared the  tax  should  be  ^  lien  upon  the  per- 
sonal property  of  the  owner,  such  stock  of 
goods  in  the  hands  of  said  second  party — 
not  only  the  remainder  of  the  goods  taxed, 
but  the  new  goods  mixed  therewith — could 
be  held  for  such  taxes.  The  court  held  that 
all  of  said  goods  were  liable  for  such  taxes. 
It  will  thus  be  seen  that,  in  this  case,  there 
was  no  question  of  the  priority  of  tax  liens 
over  other  liens,  and  the  decision  therein  in 
no  manner  bears  upon  the  question  now  be- 
fore us.  So  with  the  later  case  of  Porter 
V.  Yakima  County,  77  Wash.  299,  137  Pac. 
466.  It  has  absolutiely  no  bearing  upon 
the  question  now  before  us. 

In  the  case  of  Bridewell  v.  Morton,  46 
Ark.  73,  also  cited  in  the  majority  opinion, 
the  sole  question  was  whether,  where  a 
party  owned  various  classes  of  personal 
property  and  had  been  assessed  therefor, 
and  the  tax  had  become  a  lien  against  all 
of  such  property,  and  such  party  had  after- 
wards sold  a  part  thereof,  such  part,  in 
57 
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the  hands  of  the  purchaser,  oould  be  holden 
for  all  of  the  former  owner's  personal  prop- 
erty tax.  In  this  case  the  court  held  that 
it  could  not  be  so  holden,  but  that  each  class 
of  personal  property  could  be  holden  for  the 
tax  against  such  class.  It  will  thus  be  seen 
that  this  decision,  if  it  has  any  bearing 
whatsoever  upon  the  question  now  before 
us,  would  be  an  authority  against  the  prop- 
osition that  a  threshing  machine  in  the 
hands  of  one  who  purchased  same  from  the 
party  owning  same  at  the  time  it  was  taxed 
could  be  holden  for  any  tax  of  the  former 
owner,  excepting  such  tax  as  was  levied 
against  that  class  of  property  to  which  the 
threshing  machine  belonged;  and  certainly 
there  is  nothing  in  this  decision  in  any  man* 
ner  touching  the  real  question  before  us,  to 
wit,  whether  or  not  a  ta^  lieu  is  superior 
to  prior  liens  against  other  personal  prop- 
erty. 

There  is  also  cited  Morey  v.  Duhith,  75 
Minn.  221,  77  N.  W.  820.  All  that  is  holden 
in  this  case  is  that  a  real  estate  tax  for 
special  improvements  takes  priority  over  a 
mortgage  against  the  real  estate,  exactly 
the  same  as  the  ordinary  real  estate  tax 
lien  takes  priority  over  other  liens  and  en* 
cumbrances  against  such  real  estate. 

Remembering  that  the  right  to  a  lien  for 
taxes  is  to  be  found  in  the  express  provi- 
sion  of  the  statute,  and  that  the  provisions 
of  such  statute  should  not  be  enlarged  by 
implication,  it  would  seem  that  this  statute 
should  be  construed  to  mean  simply  this: 
Taxes  assessed  upon  personal  property  shall, 
from  and  after  December  1st  in  each  year, 
be  a  first  or  superior  lien  on  all  of  the  per- 
sonal property  of  the  person  as  against  any 
and  all  liens  that  nuiy  be  created  against 
such  property  after  such  date.  The  word 
''first"  as  used  in  our  statute  should  be  con- 
strued as  meaning'  nothing  more  nor  less 
than  "superior;"  and  we  should  hold  it 
was  not  intended  to  make  this  lien  superior 
to  liens  already  against  such  property,  but 
simply  to  make  it  superior  to  any  and  all 
liens  that  may  thereafter  be  placed  upon 
such  property.  By  so  construing  it,  no 
unconscionable  results  will  follow,  and  the 
statute  will  also  be  practicable  in  its  work- 
In^^s.  While  it  is  clear  that  the  legislature 
might  make  the  tax  upon  any  item  of  per- 
sonal property  a  lien  superior  to  all  other 
liens,  either  prior  or  subsequent,  upon  such 
item  of  property,  yet,  unless  the  express 
words  of  the  statute  so  provide,  it  should 
not  be  held  that  the  statute  makes  it  su- 
.perior  to  those  prior  in  date  of  time  even 
•as  against  the  particular  property  assessed. 

I  am  therefore  of  the  opinion  that  we 

'should  hold  that  this  statute  means  nothing 

more  nor  less  than  that  the  tax  assessed 

r  against  any  personal  property  does,  upon 
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the  1st  day  of  December  thereafter,  beoonoie 
a  lien  against  not  only  the  particular  item 
taxed  and  still  owned  by  such  party,  but 
against  ^ach  and  every  piece  of  pfersonal 
property  then  owned  by  such  party,  eren 
though  acquired  after  the  date  of  aaaees- 
ment;  that  such  lien  should  stand  as  a  first 
or  superior  lien  from  the  said  Ist  day  of 
December  as  against  any  and  all  liens  there- 
after created  or  sales  thereafter  made.  If 
the  legislators  intended  it  to  be  a  first  lien 
over  all  encumbrances  and  liens,  whether 
prior  or  subsequent,  they  should  have  uaed 
unambiguous  language. 


McCoy,  J.:     I  concur  in  the  viefws 
pressed  by  Wbitlng,  J. 


Petition  for  rehearing  denied. 


TENNESSBB  SUPRBl^fE:  COURT. 

H.  SCHWARTZ,  Appt., 

V. 

J.  T.  BLACK. 

(131  Tenn.  360,  174  S.  W.  1146.) 

Covenant  —  breach  ^  existing  railroad 
track. 

1.  An  existing  railroad  track  across  the 
property  may  be  treated  as  a  breach  of 
covenant  against  encumbrances  in  a  con- 
veyance thereof,  if  the  purchaser  was  misled 
into  the  belief  that  the  railroad  had  merely 
a  leasehold  interest  in  the  right  of  way. 

Damages  —  breach  of  covenant  a|;alnst 
encumbrances  ^  benefit. 

2.  Nominal  damages  only  can  be  recov- 
ered for  breach  of  covenant  against  encum- 
brances in  a  deed  of  real  estate  because  of 
an  existing  railroad  track  upon  the  prop- 
erty, if  the  track  is  an  actual  b^efit  to  the 
property. 

(April  3,  1915.) 

APPEAL  by  plaintiff  from  a  decree  of  the 
Chancery  (}ourt  for  Davidson  County 
dismissing  a  bill  filed  to  recover  damages 
for  breach  of  a  covenant  of  warranty  against 
encumbrances  in  a  deed  of  real  estate. 
Modified. 

The  facts  are  stated  in  the  opinion. 

Note.  —  As  to  existence  of  railroad  right 
of  way,  public  highway,  or  private  way 
across  land  at  time  of  conveyance  as  breach 
of  covenant,  see  notes  to  Van  Kees  v.  Royal 
Phosphate  Co.  30  L.R.A.(NjS.)  833,  and 
Sandum  v.  Johnson,  48  L.R.A.(N.S.)  619, 
and  other  notes  there  referred  to.  See  also 
note  to  First  Unitarian  Soc.  v.  Citizens' 
Sav.  &  T.  Co.  61  L.R.A.(N.S.)  428,  as  to 
existence  of  water  right  on  land  at  time  of 
conveyance  as  breaeh  of  oovenant. 
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Messrs.  William  O.  Vertrees  and  John 
J.  Vertrees,  for  appellant: 

The  deed  to  plaintiff  contains  express 
warranties  as  to  seisin  and  encumbrances, 
and  he  can  recover  even  though  he  had 
knowledge  that  these  easements  belonged 
to  the  railroad  company  and  to  Mr.  Ryman, 
instead  of  believing  that  they  were  merely 
rented  by  them. 

Xote  to  Browne  V.  Taylor,  4  L.R.A.(N.S.) 
809;  note  to  Van  Ness  v.  Royal  Phosphate 
Co.  30  L.R.A.(N.S.)  844;  Cornelius  v.  Kin- 
nard,  167  Ky.  M,  162  S.  W.  524. 

A  railroad  right  of  way  over  land  con- 
veyed is  a  breach  of  the  covenants  against 
encumbrances  in  the  deed  conveying  it. 

Van  Ness  v.  Royal  Phosphate  Co.  30 
L.R.A.(N.S.)  844^  note,  Ann.  Gas.  1912C, 
650,  note;  11  Cyc:  1116;  3  Washb.  Real 
Prop.  3d  ed.-  391,  896;  Beach  v.  Miller,  51 
111.  206,  2  Am.  Rep.  290;  Farrington  v. 
Tourtelott,  39  Fed.  738;  Pryor  V.  Buffalo, 
197  N.  Y.  123,  90  N.  E.  423;  Pierce  v. 
Houghton,  122  Iowa,  477,  98  N.  W.  306; 
Barlo^r  v.  McKinley,  24  Iowa,  69;  Kellogg 
V.  IngersoU,  2  Mass.  97;  Burk  v.  Hill,  48 
Ind.  52,  17  Am.  Rep.  731;  Butler  v.  Gale, 
27  Vt.  739;  Van  Wagner  v.  Van  Nostrand, 
19  Iowa,  422;  Kellogg  v.  Malin,  50  Mo. 
496,  11  Am.  Rep.  426;  Herrick  v.  Moore, 
19  Me.  313;  Lamb  v.  Danforth,  59  Me.  322, 
8  Am.  Rep.  426;  Pilcher  v.  Atchison,  T.  & 
S.  F.  R.  Co.  38  Kan.  516,  5  Aim.  St.  Rep. 
770,  16  Pac.  946;  Whiteside  v.  Magruder, 
75  Mo.  App.  364. 

Even  if  the  presence  of  the  railways  en- 
hances the  value  of  the  land,  inasmuch  as 
they  constitute  a  breach  of  the  covenant 
against  encumbrances,  the  complainant  is 
entitled  to  recover  nominal  damages  and 
the  costs  of  the  case. 

Wadhams  v.  Bwan,  109  111.  46;  Van  Ness 
▼.  Royal  Phosphate  Co.  30  L.R.A.(N.S.) 
744,  note. 

The  measure  of  damages  is  the  diminu- 
tion in  value  by  reason  of  the  presence  and 
location  of  these  railways. 

11  Cyc.  1166;  8  Am.  &  Eng.  Enc.  Law, 
2d  ed.  179;  2  Sutherland,  Damages,  §  623. 

Mr.  SflimTiel  N.  Harwood^  for  appellee: 

Physical  conditionis  of  land  are  not  en- 
cumbrances within  the  meaning  of  cove- 
nants against  encumbrances. 

Hines  v.  State,  126  Tenn.  6,  42  L.R.A. 
(N.S.)  1138,  149  S.  W.  1058;  Robertson  v. 
Mt.  Olivet  Cemetery  Co.  116  Tenn.  221,  93 
S.  W.  574;  Gardner  v.  Swan  Point  Ceme- 
tery, 20  R.  I.  646,  78  Am.  St.  Rep.  897,  40 
Atl.  871;  Waldron's  Petition,  26  R.  I.  84, 
67  L.R.A.  118,  106  Am.  St.  Rep.  688,  58 
Atl.  453;  Thompson  v.  Hickey,  59  How.  Pr. 
434;  Stewart  v.  Garrett,  119  Ga.  386,  64 
L.R.A.  99,  100  Am.  St.  Rep.  179,  46  S.  E. 
427;  Perry  v.  Williamson,  —  Tenn.  — ,' 
L.R.A.1915D. 


47  S.  W.  189;  Maupin,  Marketable  Title  to 
Real  Estate,  §  127;  Rawle,  Covenants,  % 
83;  First  Unitarian  Soc.  v.  Citizens'  Sav. 
&  T.  Co.  162  Iowa,  389,  51  L.R.A.(N.S.) 
428,  142  N.  W.  87;  Bennett  v.  Booth,  70 
W.  Va.  264,  39  L.R.A.(N.S.)  618,  73  S.  E. 
909;  Stuhr  v.  Butterfield,  151  Iowa,  736, 
36  L.R.A.(N.S.)  321,  130  N.  W.  897;  Rollo 
V.  Nelson,  34  Utah,  116,  26  L.R.A.(N.S.)' 
815,  96  Pac.  263;  Weller  v.  Fidelity  Trust 
&  S.  V.  C6. 23  Ky.  L.  Rep.  1136,  64  S.  W.  843 ; 
Clark  V.  Moesman,  58  Neb.  87,  78  N.  W. 
399;  Omaha  Southern  R.  Co.  v.  Beeson,  36 
Neb.  861,  54  N.  W.  657;  Chicago,  R.  I.  & 
P.  R.  Co.  V.  Shephard,  39  Neb.  525,  58  N.  W. 
189;  Huyck  v.  Andrews,  113  N.  Y.  81,  3 
L.R.A.  789,  lO  Am.  St.  Rep.  432,  20  N.  E. 
681;  Wilson  v.  Cochran,  46  Pa.  229; 
Scribner  v.  Holmes,  16  Ind.  142;  Kutz  v. 
McCune,  22  Wis.  628,  99  Am.  Dec.  85; 
Burbach  v.  Schweinler,  56  Wis.  386,  14 
N.  W.  449;  Van  Ness  v.  Royal  Phosphate 
Co.  60  Fla.  284,  30  L.R.A.(N.S.)  833,  53 
So.  381,  Ann.  Cas.  1912C,  647;  Desvergers 
V,  Willis,  66  Ga.  615,  21  Am.  Rep.  289;' 
Moore  v.  Johnston,  87  Ala.  220,  6  So.  60; 
Brown  v.  Young,  69  Iowa,  625,  29  N.  W. 
941;  Whitbeck  v.  Cook,  16  Johns.  483,  S 
Am.  Dec.  272;  Wilson  v.  Cochran,  46  Pa. 
229;  Smith  v.  Hughes,  60  Wis.  620,  7  N.  W. 
653;  Memmert  v.  McKeen,  112  Pa.  315,  4 
Atl.  542 ;  Janes  v.  Jenkins,  34  Md.  1,  6  Am. 
Rep.  300;  Pomeroy  v.  Chicago  &  M.  R.  Co. 
25  Wis.  641;  Ireton  v.  Thomas,  84  Kan. 
70,  32  L.R.A.(N.S.)  737,  113  Pac.  306; 
Lallande  v.  Wentz,  18  La.  Ann.  289;  Hal- 
dane  v.  Sweet,  65  Mich.  196,  20  N.  W.  902 ; 
Harrison  v.  Dcs  Moines  k  Ft.  D.  R.  Co.  91 
Iowa,  114,  68  N.  W.  1081;  Holmes  v.  Dan- 
forth, 83  Me.  139,  21  Atl.  845  j  Denman 
V.  Mentz,  63  N.  J.  Eq.  613,  62  Atl.  1117; 
Bacharach  v.  VonBiff,  74  Hun,  533,  26 
N.  Y.  Supp.  842;  Bonebrake  v.  Summers; 
8  Pi.  Super.  Ct.  56;  Re  Whitlock,  32  Barb. 
48;  Ake  v.  Mason,  101  Pa.  17;  Hubbard  v. 
Norton,  10  Conn.  422;  Butler  v.  Gale,  27 
Vt.  739;  Bourg  v.  Niles,  6  La.  Ann.  77; 
Neeson  v.  Bray,  46  N.  Y.  S.  R.  914,  19  N.  Y. 
Supp.  841;  Hymes  v.  Estey,  116  N.  Y.  501, 
16  Am.  St.  Rep.  421,  22  N.  E.  1087,  133 
N.  Y.  342,  31  N.  E.  105;  Howell  v.  North- 
ampton R.  Co.  211  Pa.  284,  60  Atl.  703; 
Patton  V.  Quarrier,  18  W.  Va.  447;  Barre 
V.  Fleming,  29  W.  Va.  314,  1  S.  E.  731; 
Newmyer  v.  Roush,  21  Idalio,  106,  120  Pac. 
464^  Ann.  Cas.  1913D,  43a;  Schurger  v. 
Moorman,  20  Idaho,  97,  36  L.R.A. (N.S.) 
313,  117  Pac.  122,  Ann.  Cas.  1912D,  1114; 
Crans  v.  Durdall,  154  Iowa,  468,  134  N.  W, 
1086;  Geren  v.  Caldarera,  99  Ark.  260, 
138  S.  W.  335;  Sandum  v.  Johnson,  122 
Minn.  368,  48  L.R.A.(N.S.)  619,  142  N.  W. 
878,  Ann.  Cas.  1914D,  1007;   Goodman  v. 
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Heilig,  157  N.  C.  6,  36  L.R.A.<Ni.S.)   1004, 
72  S.  E.  866. 
Mr.  liouls  Lieftwioh  also  for  appellee. 

Xeil,  Ch.  J.,  delivered  the  opinioa  of  the 
court : 

The  bill  in  the  present  case  was  filed  to 
recover  of  defendant  damages  for  breach  of 
a  general  covenant  of  warranty,  and  against 
encumbrances,  contained  in  a  deed  which 
defendant  made  to  complainant  on  October 
14,  1911,  for  certain  land  lyiBg  in  East 
Nashville  on  the  bank  of  Cumberland  river, 
just  north  of  the  Woodland  street  bridge. 
The  action  is  based  on  the  fact  that,  when 
the  deed  was  made>  there  were  two  railway 
tracks  and  rights  of  way  on  the  lot,  as  fol- 
lows: The  Louisville  &  Nashville  Railroad 
Company  owned  a  track  and  right  of  way 
running  across  the  lot  in  a  diagonal  direc* 
tion,  tlience  south  to  other  lots  and  indus- 
tries located  thereon,  the  track  atr  its  north- 
ern  end  joining  another  tra(^  of  the  railway 
at  Main  street,  in  East  Nashville.  The  con- 
veyance was  of  a  strip  of  ground  sufficiently 
wida  for  the  construction  of  a  single  track 
railroad,  and  it  provided  that,  in  case  the 
said  strip  of  ground  should  ever  cease  to 
be  used  for  railroad  purposes,  the  title 
should  revert  to  the  makers  of  the  deed, 
William  Sutherland  and  Charles  Graves,  the 
predecessors  in  title  of  defendant  Black*  -  The 
consideration  was  $3,000.  This  instrument 
was  made  May  11,  1889,  and  filed  for  regis- 
tration in  Davidson  county  May  15th  of 
the  same  year,  and  duly  registered.  Sub- 
sequently, on  the  17th  of  February,  1904, 
the  Standard  Lumber  &  Box  Company, 
then  the  owners  of  the  lot,  supplemented  the 
previous  instrument  by  definitely  fixing  the 
limits  of  the  right  of  way  at  25  feet;  that 
is  to  say,  12^  feet  on  each  side  of  the  track. 
This  deed  was  registered  in  Davidson  county 
April  19,  1914.  There  was  also  a  spur 
track  built  by  the  Standard  Lumber  &.  Box 
Company,  running  out  from  the  diagonal 
track  above  mentioned  in  an  eaatwardly 
direction  across  the  lot.  The  diagonal 
track  referred  to  was  constructed  long  prior 
to  1904,  and  was  used  by  the  Louisville  & 
Nashville  Railroad  Company  as  a  spur  track 
from  its  main  line  to  numerous  industries 
lying  to  the  south  of  the  lot  in  question, 
also  to  industries  operated  on  the  lot  in 
question.  • 

The  other  track  is  known  as  the  Ryman 
track ;  the  facts  concerning  which  are  as  fol- 
lows: The  Ryman  elevator  is  located  on 
the  bank  of  the  Cumberland  river  below  this 
lot,  and  Mr.  Ryman  and  the  Louisville  & 
Nashville  Railroad  Company  desired  to  ex- 
tend the  "water  track"  of  the  railroad  com- 
pany from  the  elevator  up  the  river,  over 
the  frontage  of  this  lot.  On  July  5,  1903, 
L..R.A.1915D. 


Sutherland  and  Graves,  tiie  then  owners  of 
the  lot,  for  the  consideration  of  $1,000, 
conveyed  to  Thomas  6.  Ryman  a  right  of 
way  along  the  river  front  on  this  lot  from 
its  northern  boundary  to  witiiin  55  feet  of 
its  southern  boundary,  subject  to  several 
reservations,  only  two  of  which  need  be 
mentioned*  One  of  these  was  that  Suther- 
land and  Graves  were  to  have  the  right  to 
cross  the  track,  with  a  "movable  track,"  so 
as  to  permit  them  to  draw  up  and  let  down 
timber  and  lumber  from  their  factory,  but 
not  in  a  manner  to  obstruct  the  proper  use 
of  the  road  by  the  railway  company;  the 
other  was  the  right  to  load  and  unload  cars 
on  the  track,  but  not  so  as  to  conflict  with 
the  operation  of  Ryman's  boats  and  ele- 
vators. The  owners  of  the  lot,  when  using 
the  cars  on  the  Ryman  trade  for  industries 
located  on  said  lot,  paid,  as  did  ali  other 
persons,  $1  per  car  for  any  car  of  lumber 
loaded  and  unloaded  on  the  said  track,  and 
more  per  car  for  all  other  kinds  of  mer- 
chandise. But  the  evidence  shows  tliat  this 
was  cheaper  than  hauling  the  merchandise 
in  wagons  to  and  from  the  landing. 

The  contention  of  the  complainant  is  that 
these  railroads  are  encumbrances  within 
the  terms  of  the  warranty,  and  that,  as 
located,  they  diminish  the  value  of  the 
property  at  least  $10,000.  The  defendant 
contends  that  the  railroads  are  not  encum- 
brances within  the  meaning  of  the  deed,  and 
that,  as  a  matter  of  fact,  tliey  do  not  dimin- 
ish the  value  of  the  property  at  all. 

There  is  much  evidence  on  both  aides 
of  the  question,  but  we  are  of  the  opinion 
that  the  weight  of  the  evidence  shows  that 
the  railroads  are  not  only  not  injuripufl  to 
the  lot,  but  of  great  benefit.  The  lot  is 
flat  and  low,  lying  o::  the  bank  of  the  river, 
and  is  useful  only  for  factories.  The  evi- 
dence shows  that  without  the  roads  this  lot 
would  be  practically  useless,  and  that  these 
roads  add  to  its  value  from  2^  to  50  per 
cent.  On  the  other  hand,  there  is  evidence 
to  the  effect  that  the  roads,  considering 
the  way  in  which  they  are  located  or  placed 
on  the  land,,  are  an  injury  to  it.  But,  as 
stated,  the  weight  of  the  evidence  decidedly 
sustains  the  conclusion  tliat  ^e  roads  are 
of  great  benefit  to  the  land.  It  follows, 
therefore,  that  complainants  are  not  en- 
titled to  any  substantial  damages. 

It  is  insisted,  however,  that  at  all  events 
the  roads  are  technically  encumbrances,  and 
that  complainants  are  entitled  to  recover 
their  costs. 

There  is  a  controversy  in  the '  authorities 
on  this  subject.  In  the  New  England 
states  it  is  held  that  even  a  public  road 
running  across  the  land,  in  use,  open  and 
visible,  is  an  encumbrance^  falling  within  a 
covenant   against  encumbrances,   and   must 
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be  accounted  for  in  damages.  Kellogg  V. 
Ingersoll,  2  Mass.  97;  Hubbard  v.  Norton, 

10  Conn.  422;  Ailing  v.  Burlock,  46  Conn. 
504;  Herrick  v.  Moore,  19  Me.  313;  Lamb 
V.  Danfbrth,  59  Me.  322,  8  Am.  Rep.  426; 
Butler  V.  Gale,  27  Vt.  730;  Prichard  v. 
Atkinson,  3  X.  H.  335;  Haynes  v.  Stevens, 

11  N.  H.  28.     The  general  reason  assigned 
is  that  it  deprives  the  owner  of  that  domin- 
ion over  the  land  to  which  he  is  entitled.    A 
different    view    is    taken    in    other    states. 
Aiemmert  v.  McKcen,  112  Pa.  315,  4  AtL 
542,  and  cases  cited;  Howell  v.  Northamp- 
ton R.  Co.  211  Pa.  284,  60  Atl.  793;  \Vhit- 
beck  V.  Cook,  15  Johns.  483,  8  Am.  Dec. 
272;    Huyck  v.  Andrews,   113   N.  Y.   81,  3 
L.R.A.  789,  10  Am.  St.  Rep.  432,  20  N.  E. 
581;    Hymes  v.   Estey,    116   N.  Y.   501,   15 
Am.  St.  Rep.  421,  22  N.   E.   1087;   Hymes 
V.    Estey,    133   N.   Y.    342,   31   N.    E.   105; 
Jordan  v.  Eve,  31  Gratt.  1 ;  Trice  v.  Kayton, 
84  Va.  217,  10  Am.  St.  Rep.  836,  4  S.  E. 
377;   Patton  v.  Quarrier,   18  W.  Va.  447; 
Barre  v.  Fleming,  29  W.  Va.  314,  1  S.  E. 
731;   Desvergers  v.  Willis,  56  Ga.  516,  21 
Am.  Rep.  289;  Haldane  v.  Sweet,  55  Mich. 
196,  20  N.  W.  902.     The  ground  on  which 
these  cases  rest  is  that  when  the  road  is 
a   public   one,    actually   open    and    in   use, 
the  parties  must  be  presumed  to  have  taken 
it  into  account  in  fixing  the  price  of  the 
land,  and   therefore  the  covenant  must  be 
construed  as  not  intended  to  embrace  the 
easement.      The   same   rule    is    followed   in 
some   other   states   as   to   other   open    and 
visible  easements.     In  Kutz  v.  McCune,  22 
\Vi8.  628,  99  Am.  Dec.  85,  it  appears  that 
the   easement   held   not   to   be   an    encum- 
brance was  the  right  to  overflow  the  land 
with   a  mill   pond;    the  overflow  being,   of 
course,   open   aild  visible.     The  court   said 
that  this  was  equally  as  obvious  as  a  public 
road,  and  that,  in  case  of  a  public  road,  the 
doctrine  did  not  rest  on  the  fact  that  the 
road  was  in  favor  of  the  public,  but  that 
the  easement  was  obvious  and  notorious  in 
its  character,  and  therefore  the  purchaser 
must  be  presumed  to  have  seen  it,  and  to 
have  fixed  his  price  for  the  land  with  ref- 
erence to  the  situation   as  thus  presented. 
The  same  rule  was  followed  in  Bennett  v. 
Booth,    70    W.    Va.    264,    39    L.R.A.(N.S.) 
618,  73  S.  E.  909,  the  easement  complained 
of  there  being  the  right  to  overflow  by  a 
milldam  (Ireton  v.  Thomas,  84  Kan.  70,  32 
L.R.A.(N.S.>  737,  113  Pac.  300,  a  levee  cov- 
ering several  acres;   Schurger  v.  Moorman, 
20  Idaho,  97,  36  L.R.A.(N.S.)  313,  117  Pac. 
122,  Ann.  Cas,  1912D,  1114,  an   irrigation 
ditch;  Janes  v.  Jenkins,  34  Md.  1,  6  Am. 
Rep.    300,    the    right   to   the   use   of    open 
windows   looking    across    a    lot   which    the 
vendor  of  the  latter  had  retained,  at  which 
time   the    windows    were    obvious.      Public ' 
L.R.A.1915D. 


roads  are  excluded  in  some  other  states,  not 
on  the  ground  that  their  existence  is  open 
and  obvious,  but  because  the  court  jadicially 
knows  that  they  are  necessary,  and  hence 
useful.    Harrison  v.  Des  Moines  &  Ft.  D.  R. 
Co.  91  Iowa,  114,  58  N.  W.  1081 ;  Killen  v. 
Funk,  83  Neb.  622,  131  Am.  St.  Rep.  858, 
120  N.  W.   189;    Sandum  v.  Johnson,   122 
Minn.  368,  48  L.RA.(N.S.)  619,  142  N.  W. 
878,  Ann.  Cas.  1914D,  1007.    The  same  rea- 
soning was   applied  to  the  existence  of  a 
drainage  ditch  in  Stuhr  v.  Butterfield,  151 
Iowa,  736,  36  L.R.A.(N.S.)   321,  130  N.  W. 
897,   and  to  a   public   sewer   5   feet   under 
ground  in  First  Unitarian  Soc.  v.  Citizens 
Sav.   &   T.    Co.    162   Iowa,    889,    51    L.R.A. 
(N.S.)  428,  142  N.  W.  87.    In  the  following 
cases  it  is  held  that  the  existence  of  a  rail- 
road right  of  way  is  an  encumbrance,  re- 
gardless of  its  open  and  obvious  cfaAracter: 
Pierce  v.  Houghton,  122  Iowa,  477,  98  N.  W. 
306;    Beach   v.   Miller,  61  111.  209,  2  Am. 
Rep.  290;  Burk  v.  Hill,  4S  Ind.  62,  17  Am. 
Rep.   731;    Kellogg  v.  Malin,  50  Mo.  496, 
11  Am.  Rep.  426;  Tuskegee  Land  A.  Secur. 
Co.  v.  Birmingham  Realty  Co.  161  Ala.  542, 
23    L.R.A.(N.S.)    992,    49    So.    378.      The 
Missouri  cases  were  followed  to  same  effect 
in  Farrington  v.  Tourtelott  (C.  C.)  39  Fed. 
788,  as  substantially  binding  on  the  point, 
but  with  obserrations  indieating  'Ihat  the 
doctrine  did  not  wholly  meet  th^  approval 
of   the   court.     Pilcher   v.   Atchison,   T.   k 
S.  F.  R.  Co.  38  Kan.  516,  5  Am.  St.  Rep. 
770,  16  Pac.  945,  is  cited  in  the  brief  be- 
fore us,  but  there  was  no  question  of  knowl- 
edge from  the  obvious  existence  of  the  rail- 
road discussed.    Pryor  v.  Buffalo,  197  N.  Y. 
123,   90  N.   E.   423,   is  also  cited,   but  the 
facts  in  that  case  were  such  as  to  render 
it  inapplicable  to  the  point  we  now  have 
under  examination.     The  covenant  was  of 
a  very  special  chliracter;  and,  while  it  ap- 
peared that  the  coven.intee  had  knowledge 
of    the   existence   of    the    railway    on    the 
ground    contracted    for,    it   was   that   very 
ground   that  had  to  be   furnished    by  the 
city,  and  hence  compliance  with  the  cove- 
nant  necessarily    involved   the   removal   of 
that  railway  and  the  delivery  of  the  land 
to  the  covenantee.     Still  we  do  not  doubt 
that,  from  the  reasoning  of  the  New  York 
cases  on  the  subject  of  public  roads,  the 
doctrine  applicable  to  that  class  of  improve- 
ments could  not  be  extended  to  railroads. 
On  the  othdr  hand,  it  is  held  in  the  follow- 
ing cases  that  existing  railways  in  actual 
operation  stand  on  the  same  ground  as  to 
their   public   and  obvious  character   as   do 
public  highways:     Van  Ness  v.  "Royal  Phos* 
phate  Co.  60  Fla.  284,  30  L.R.A.(N.S.)  833, 
53   So.   381,  Ann.   Cas.   1912C,   647;    Good- 
man V.  Heilig,  157  N.  C.  6,  36  L.R.A.(N.S.) 
1004,  72  S.  E.  866;  Ex  parte  Alexander,  122 
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N,  C.  727,  30  6.  E.  33^.  The  same  doctrine 
was  substantially  laid  down  in  Geren  t. 
Caldarera,  90  Ark.  260,  138  S.  W.  335,  but 
the  case  is  put  not  only  on  the  ground  that 
the  purchaser  knew  that  the  switch  track 
was  on  the  land,  but  also  that  it  was  shown 
that  the  track  in  question  was  a  direct  in- 
ducement to  his  purchase. 

We  have  held  that  where  an  intending 
purchaser  inspected  the  land  which  he  pro- 
posed to  buy,  and  saw  upon  it  in  operation 
a  line  of  railway,  he  could  not  thereafter 
complain  that  the  land  was  so  encumbered, 
and  recover  therefor  under  his  covenant 
against  encumbrances.  Rich  v.  Scales,  116 
Tenn.  67,  66,  69,  91  S.  W.  50.  In  that  case 
the  court  said:  "3ut  if  a  part  of  the  land 
purporting  to  be  conveyed  by  the  deed  be 
held  in  adverse  possession  at  the  time  of  the 
conveyance,  and  the  vendee  have  knowledge 
of  such  adverse  possession  at  the  time  he 
takes  his  conveyance,  he  can  have  no  relief, 
isither  upon  his  covenants  at  -law  or  in  any 
form  in  equity;  otherwise,  if  he  have  no 
knowledge  of  such  adverse  possession  at  the 
time." 

Again:  "Treating  the  case  really  pre- 
sented in  the  biU,  an  action  on  the  cove- 
nant of  the  deed,  upon  the  ground  that  a 
part  of  the  land  embraced  within  the  calls 
was  at  the  time  of  the  conveyance  held  by 
an  outstanding  and  better  title,  that  of  the 
railroad  company,  two  insuperable  objec- 
tions are  apparent:  Firstly,  as  already 
said,  the  representation  by  bounds  would 
control  that  made  by  the  calls  for  distance, 
and  it  follows  that  none  of  the  land  de- 
scribed was  held  by  better  title,  and  that  the 
complainant  obtained  all  that  he  had  con- 
tracted for;  secondly,  assuming  that  the 
strip  claimed  in  the  bill  really  fell  within 
all  the  descriptive  words  of  the  deed,  still 
the  complainant  could  not  recover,  because 
that  strip  was,  when  the  conveyance  was 
taken,  then  in  the  adverse  possession  of  the 
railroad  company  in  a  manner  open  and 
obvious  to  the  complainant,  and  under  such 
circumstances  he  could  assert  no  rights 
either  at  law  or  in  equity  in  respect  thereof 
based  upon  the  deed  in  question."  116 
Tenn.  60. 

The  reason  is  substantially  the  same  as 
that  which  applies  to  the  existence  of  public 
highways.  Perry  v.  Williamson,  —  Tenn. 
— ,  47  S.  W.  189. 

In  the  case  last  cited  it  was  held  that  the 
rule  would  not  apply  to  the  existence  of 
a  private  way,  when  it  did  not  appear  that 
the  purchaser  had  knowledge  of  the  legal 
existence  of  such  way. 

Similarly,  in  the  case  now  before  us,  it  is 
insisted    that    although    complainant     in- 
spected the   premises   before   he   made   his  I 
purchase^  and  had  an  abstract  of  title,  he 
I^R.A.1915D. 


was  misled  by  defendant  into  believing  that 
one  of  the  railroads  was  paying  him  rent 
for  the  use  of  the  right  of  way.  The  evi- 
dence sustains  this  contention  as  to  the 
Ryman  track.  That  is  to  say,  the  owners 
of  the  Ryman  track  were  paying  rent  for 
the  right  to  use  a  certain  part  of  the  lot 
adjoining  the  track  for  loading  and  unload- 
ing, the  sum  of  $8.33  per  month.  This  was 
so  stated  to  complainant  as  reasonably  to 
lead  him  to  believe  that  the  rent  was  being 
paid  for  the  use  of  the  track,  and  hence 
that  the  track  was  subject  to  the  control 
and  disposal  of  the  owner  of  the  lot;  and 
it  seems  that  he  did  believe  this,  and  actu- 
ally demanded  rent  for  it  from  the  Ryman 
people  a  few  months  after  his  purchase, 
and  after  the  tim«  had  expired  for  which 
the  Ryman  people  had  rented  the  space 
adjoining  the  track.  The  latter  informed 
him  of  his  mistake,  referred  him  to  the 
contract  under  which  they  had  obtained 
the  right  of  way,  and  refused  longer  to  rent 
the  space  of  ground  they  had  previously 
used  for  the  loading  and  unloading.  Under 
these  circumstances,  we  are  of  the  opinion 
that  the  inference  to  be  drawn  from  the 
open  and  obvious  character  of  the  Ryman 
track  is  rebutted,  and  that  this  track  must 
be  treated  as  an  encumbrance;  and  althoug;h. 
complainant  is  entitled  to  no  substantial 
damages  therefor,  since  the  evidence  shows 
that  it  was  beneficial  to  the  land,  still  he 
is  entitled  to  nominal  damages,  and  to  the 
costs  of  the  cause.  Wadhams  v.  Swan,  109 
111.  46. 

A  decree  will  therefore  be  entered  so  mod- 
ifying the  decree  of  the  Chancellor  as  to 
adjudge  that,  although  complainant  is  not 
entitled  to  any  substantial  damages,  he  is 
entitled  to  nominal  damages,  and  to  the 
costs  of  the  cause. 
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PEAIiS. 

MRS.  ALICE  McCABE  PILCHER 

V. 

JOHN  M.  PILCHER,  Plflf.  in  Err. 

(—  Va.  — ,  84  S.  E.  667.) 

Will  —  signature  ^  signing  by  initials. 

1.  Signature   by   initials   is   sufficient   to 

Note. '^  Wills:  what  amounts  to  signa^ 
ture  by  testator, 

1,  In  general. 

a.  Generally,  903. 

b.  Omission  of  letter^  904. 

c.  Initials,  904. 

d.  First  name,  904. 

e.  Assumed  name^  904. 

f.  Use  of  name  of  first  husband  by 

married  woman,  905. 
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Talidate  a  holographic  will  under  a  atattite 
providing  that  no  will  shall  be  valid  unless 
signed  in  such  manner  as  to  make  it  mani- 
lest  that  the  name  ia  intended  aa  a  signa- 
ture. 

firidence  ^  communicatloiiL      between 
husband  and  wife. 

2.  Evidence  of  communication  by  a  man 
to  his  wife  in  the  presence  of  others  is  not 
inadmissible  on  the  ground  of  confidence  or 
privilege. 

'Will  —  revocation  ^  later  Instrament. 

3.  A  will  is  not  revoked  hj  the  unexe- 
cuted draft  of  a  later  one, 

(March  11,  1915.) 

ERROR  to  the  Chancery  Court  of  the  CSty 
of   Richmond   to   review   a   decree   ad- 
mitting to  probate  a  paper  offered  by  pro- 


ponent as  the  will  of  Edwin  M.  Pilcher,  de- 
ceased.    Affirmed. 

Statement  by  Whittle,  J.: 

I  shall  make  use  of  the  clear  and  accu- 
rate outline  of  the  occurrences  in  this  case 
found  in  the  brief  of  counsel  for  the  de- 
fendant in  error  as  furnishing  a  sufficient 
presentation  of  the  material  facts.  It  is  as 
follows: 

"Edwin  M.  Pilcher  died  in  the  city  of 
Richmond,  Virginia,  on  the  16th  day  of 
January,  1913,  at  the  home  of  his  sister^ 
Mrs.  Worsham,  at  the  age  of  forty-six 
years,  after  an  illness  of  about  six  months, 
from  an  affection  of  the  heart  known  as  en- 
docarditis, leaving  surviving  him  his  widow, 
the  appellee,  and  his  father,  the  Rev.  John 
M.  Pilcher,  his  sole  heir  at  law  and  next 


I.— continued. 

g.  Use  of  two  names,  905. 

h.  Use  of  mark  to  name  other  than 
true  one,  905. 

1.   Stemp,  006. 

j.    Sealing  as  signing,  906. 
IL  Hand  guided  by  another,  906. 

/.  In  getieraU 

a.  Generally. 

The  present  note  is  limited  to  aa  inves- 
tigation of  what  constitutes  a  signature 
by  the  testator  apart  from  siting  by  mark, 
that  is  to  say,  what  form  is  sufficient  to 
amount  to  a  signature.  It  does  not  in- 
clude the  question  of  the  place  of  the  sig- 
nature. As  to  that  question,  see  Index  to 
LJI.A.  Notes,  "WilU,"  §  23. 

The  effect  of  a  signature  different  from 
that  ordinarily  used  by  a  testator  aa  evi- 
dence of  mental  Incapacity  or  fraud  is  not 
considered. 

The  use  of  any  signature  intended  by  the 
testator  to  authenticate  the  instrument 
renders  the  will  sufficiently  signed  by  the 
testator.  In  fact,  it  is  not  even  necessary 
that  it  be  a  signature,  but  any  mark  or 
diiaracter  intended  as  a  signing  is  sufficient. 

An  illegible  scrawl  intended  as  a  signature 
is  sufficient.  Sheehan  v.  Kearney,  62  Misc. 
€88,  35  L.R.A.  102,  21  So.  41. 

In  this  connection  a  Code  provision  that 
the  signature  of  a  testator  should  be  in  his 
"proper  handwriting*'  was  held  to  mean 
merely  that  the  signature  shall  be  written 
as  contradistinguished  from  engraved,  lith- 
ographed, or  printed,  in  case  thie  party  be 
able  to  write,  and  if  he  be  not  able  to  write, 
the  signature  referred  to  is  intended  to  be 
made  by  his  proper  mark,  and  not  printed, 
engraved,  or  lithographed.     Ibid. 

Where  there  appeared  at  the  place  where 
the  testator's  name  was  intended  to  be 
signed  a  seal  and  two  characters,  one  in  the 
form  of  a  cross  and  the  other  designed  per- 
haps as  one  stroke  or  mark  of  another  cross, 
these  marks  being  made  while  the  pen  was 
held  in  the  fingers  of  the  testator  and  his 
L.RJ[L.1915D. 


hand  guided  by  another,  and  the  testator 
stated  that  the  seal  was  his,  and,  upon  be- 
ing asked  if  he  wished  the  two  marks  ta 
be  understood  as  his  signature,  indicated 
that  he  did,  and  then  declared  the  instru- 
ment to  be  his  will,  and  requested  the  two 
gentlemen  who  had  aided  him  in  its  execu- 
tion to  become  subscribing  witnesses,  the 
will  was  held  sufficiently  signed  by  the  tes- 
tator.   VanHanswyck  v.  wiese,  44  Barb.  494. 

An  indistinct  subscription  is  stated  to  bo 
sustainable  as  the  mark  of  the  testator,  in 
Hartwell  v.  McMaster,  4  Redf.  389. 

That  it  is  sufficient  for  at  least  part  of 
the  name  to  be  signed  by  making  an  impres- 
sion on  the  paper  with  a  pen  without  ink, 
see  Re  Jakob,  21  W.  N.  C.  610,  infra. 

Where  the  testator  did  not  intend  the 
mark  or  character  on  the  paper  as  his  sig- 
nature, it  will  not  be  so  treated.  Thus, 
where  he  started  to  write  his  name  to  a 
codicil,  and  after  making  two  lines,  appar- 
ently the  beginning  of  his  name,  stopped  and 
said,  "I  can't  sign  it  now,"  the  intention 
that  the  mark  should  be  his  signature  is 
affirmatively  disproved,  and  will  not  be  so 
treated.  Plate's  Estate,  148  Pa.  65,  33 
Am.  St.  Rep.  805,  23  Atl.  1038. 

So,  in  another  case  of  physical  disability, 
the  testator  was  unable  to  sign  and  made 
only  a  small  mark  or  scratch  on  the  paper; 
there  were  also  two  small  marks  or  dots 
on  another  part  of  the  paper  not  the  usual 
place  for  signing;  the  testator  stated  that 
he  made  and  published  the  paper  as  his 
last  will  and  testament.  The  court  states 
that  it  is  true  a  testator  may  sign  his  will 
by  making  a  mark,  but  he  must  intend  the 
mark  as  a  substitute  for  his  name,  and 
when  there  is  no  name  written  or  anything 
indicating  who  made  the  mark,  and  es- 
pecially when  the  mark  is  made  at  an  un- 
usual place  for  the  signature,  it  ought  to 
require  very  satisfactory  evidence  that  the 
mark  was  intended  by  the  testator  as  his 
signature  or  as  a  substitute  for  it.  The  pa- 
per was  accordingly  denied  probate  as  a  will. 
Everhart  v.  Everhart,  34  Fed.  82. 

In  Knapp  v.  Reilly,  3  Dem.  427,  the  testa- 
tor, after  writing  the  first  three  letters  of 
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-of  kin.  He  bad  been  a  member  of  the  bar 
of  that  city  for  about  twenty  years,  and, 
for  some  years  preceding  his  death,  was  a 
commissioner  in  chancery  of  the  chancery 
court  of  the  city  of  Richmond.  He  was  re- 
garded as  an  accurate  and  careful  lawyer, 
and  experienced  in  the  drawing  of  legal 
papers. 

.  **Fqt  seven  years  prior  to  his  last  illness 
he  had  been  engaged  to  be  married  to  the 
lady  who  is  now  his  widow,  who  lived  in 
Wheeling,  West  Virginia,  but  their  marriage 
had  been  postponed  from  time  to  time  be- 
cause her  mother's  health  was  bad,  and  she 
was  the  only  daughter  at  home.  Early  in 
December,  1912,  when  Mr.  Pilcher's  condi- 
tion had  become  very  seriouA,  his  fiancee 
came  to  Richmond  and  they  decided  to  be 


married  at  once,  so  that  she  might  remain 
with  him  and  help  nurse  him.  They  were 
accordingly  aaarried  in  his  sick  chamber  on 
December  10,  1012,  at  the  home  of  his  sis- 
ter, Mrs.  Worsham. 

*'0n  December  15,  1912,  Mrs.  Pilcher's  sis- 
ter,  Mrs.  Belle  K.  Woods,  came  to  Rich- 
mond and  stayed  with  Mrs.  Pilcher  for 
about  a  week.  On  December  17th  or  18th, 
while  Mrs.  W^oods  was  alone  with  Mr.  Pil- 
cher in  his  sick  chamber,  he  told  her  that 
he  wished  to  make  his  will,  and  requested 
her  to  get  him  a  piece  of  paper  for  that 
purpose.  She  was  making  some  objection 
to  his  undertaking  to  write  his  will  then, 
when  Mrs.  Pilcher  entered  the  room,  took 
her  seat  beside  hia  bed,  and  proceeded  to 
finish  in  pencil  a  letter  to  her  mother,  which 


his  name,  dropped  the  pen  saying  he  could 
go  no  further.  Another  then  finished  the 
signature  and  made  a  mark  for  the  tes- 
tator. There  was  held  to  be  no  subscribing 
by  the  testator,  since  he  did  not  intend 
what  he  had  written  to  be  an  authentica- 
tion of  the  will. 

So,  the  signing  of  a  letter  which  is  offered 
as  a  testamentary  instrument,  by  the  initial 
of  the  writer's  Christian  name,  is  not  a  suf- 
ficient signing,  at  least  where  in  the  letter 
an  intention  to  conceal  the  identity  of  the 
writer  appears.  McBride  v.  McBride,  26 
Gratt.  476. 

The  test  is  thus  seen  to  be  whether  the 
testator  intended  what  he  did,  to  be  his 
signature  to  the  will.  If  he  did  so  intend^ 
it  will  be  taken  as  his  signature;  if  he  did 
not,  that  is,  if  he  intended  to  take  some 
further  action  in  signing  the  will,  what  he 
did  will  not  be  taken  as  his  signature. 

A  number  of  French  decisions  on  this 
question  are  referred  to  in  Bradford's  Suc- 
cession, 124  La.  44,  49  So.  972,  18  Ann.  Gas. 
706, 

h.  Omission  of  letter. 


c  Initials, 

/  A  signature  made  by  the  testatrix  writ- 
'ing  her  initials  only  was  sustained  in 
Savory's  Goods,  15  Jur.  1042. 
"^  Alterations  signed  by  initials  only  were 
held  validly  executed  under  a  statute  requir- 
ing alterations  to  be  executed  in  like  manner 
as  is  required  for  the  execution  of  the  will. 
Blewitt's  Goods,  L.  R.  6  Prob.  Div.  116,  49 
L.  J.  Prob.  N.  S.  31,  42  L.  T.  N.  S.  329,  28 
Week.  Rep.  520,  44  J.  P.  768. 

Both  in  Savory's  Goods  and  Blewitt'» 
Goods  there  were  witnesses,  but  no  point  is 
made  of  this  fact. 

In  Emerson's  Gk>od8,  Ir.  L.  R.  9  Eq.  443, 
the  affixing  in  the  presence  of  the  subscrib- 
ing witnesses  to  a  will  written  entirely  by 
the  testator,  of  a  seal  marked  with  his 
initial,  and  placing  his  finger  on  such  im- 
pression and  stating  that  it  was  his  last 
will  and  that  "this  is  my  hand  and  seal," 
were  held  a  sufficient  signing  of  the  will. 

See  also  Pilcher  v.  Pilch&r,  where  there 
were  no  witnesses. 

A  will  has  been  admitted  to  probate  where 
it  was  signed  so  that  the  initials  of  the 
Christian  name  and  surname  were  plainly 
written  in  ink  and  the  remaining  letters  of 
the  full  name  could  be  seen  somewhat  in- 
distinctly impressed  upon  the  paper  by  the 
pen  without  any  ink  marks  whatever.  Upon 
examining  with  a  magnifying  glass,  the  xuH 
name  could  be  distinctly  seen,  the  initials 
being  in  ink  and  the  remaining  letters  being 
impressed  upon  the  paper  by  the  pen  with- 
out ink.    Re  Jakob,  21  W.  N.  C.  510. 


graphic  will).  It  is  stated  by  the  court  that,' 
5ie  name  being  phonetically  spelled  and  ap-^ 
proximately  correct,  there  is  no  doubt  as 
to  the  sufficiency  of  the  signature. 

The  will  of  a  testatrix  named  "Dougher- 
tv,"  signed  "Doherty,"  was  sustained  in 
Vernon  v.  Kirk,  30  Pa.  218,  but  apparently 
no  objection  was  made  on  the  difference  in 
spelling. 
L.R.A.1915D. 


Where  the  testator  intended  to  sign  his 
will,  the  omission  of  the  letter  "n"  in  the 
signature  of  the  testator's  first  name, 
"Emanuel,*'  on  one  of  the  sheets  of  his  will, 
does  not  affect  its  validity.  Boone  v.  Boone, 
—  Ark.  —,  169  S.  W.  779. 

Nor  does  the  omission  of  the  letter  *'i"  in 
the  surname,  so  that  it  is  written  "A.  J. 
Whpps,"  instead  of  "A.  J.  Whipps,"  amount 
to  a  failure  to  subscribe  the  will.  Word  v. 
Whipps,  16  Ky.  L.  Rep.  403,  28  S.  W'.  151. 

The  signature  of  a  testator,  J.  W.  Brad-     /- 
ford,   as   "J.   W.   Bradf or,"    is   a   sufficient  /   A  holographic  will  signed  by  the  testatrix 
signature.     Bradford's  Succession,   124  La.  ^'by  Her  first  name  is  sufficiently  signed  where 
44,   49    So.   972,    18   Ann.    Cas.   706    (holo-'  such   signing   was   intended   as  a   complete 


d.  First  name. 


execution  of  the  instrument.  Knox's  Es- 
tate, 131  Pa.  220,  C  L.R.A.  353,  17  Am.  St. 
Kep.  798,  18  Atl.  1021. 


e.  Assumed  name. 

The  use  in  the  execution  and  signing  of 
a  nuncupative  testament  by  public  act,  of  a 
name  adopted  by  the  testator  for  political 
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she  had  already  partly  written  in  ink.  Mr. 
Plleher  then  said  to  his  wife,  'I  am  going 
to  make  my  will/  and  asked  her  for  a  piece 
of  paper.  She,  too,  tried  to  disduade  him, 
but  he  reached  over  and  took  from  Mrs. 
Pilcher  her  pencil,  her  uncompleted  letter," 
and  the  book  or  magazine  upon  which  she 
was  writing,  and,  resting  the  book  or  maga- 
zine against  his  knee,  wrote  with  the  pencil 
upon  the  back  of  the  sheet  on  which  Mrs. 
Pilcher  had  already  written  part  of  her 
letter  in  ink,  the  following  Milords: 

"  *I  give  to  my  wife,  Alice  McCa'be  Pil- 
cher, all  of  my  property,  realand  personal. 
E.  M.  P.' 

**He  then  tore  off  that  part  of  the  paper 
on  which  these  words  were  written  and, 
holding  it  up,  said,  'Girls,  this  is  my  will. 


I  have  left  Allie  everything  I  have.'  Mrs. 
Woods  commented  on  the  brevity  of  the 
document,  and  he  replied,  'The  -shorter,  the 
better.'  Mrs.  Woods  then  commented  on 
the  use  of  his  initials,  and  he  replied:  'Why, 
that  is  as  good  a  will  as  any  man  can 
make;  that  will  hold  in  any  court,  almost 
a  mark  will  go.  Belle.'  He  then  said  to 
Mrs.  Woods:  *I  want  you  to  preserve  this. 
That  is  my  will.  I  have  left  everything  to 
Alice.  I  want  you  to  see  that  she  takes 
care  of  it.'  Mrs.  Pilcher  then  placed'  the 
paper  in  a  book  or  magazine  in  which  she 
was  pressing  some  violets,  and  Mrs.  Wooda 
did  not  see  it  again  until  it  was  found  in 
Mr.  Pilcher's  bag  in  February,  1914,  al- 
though Mr.  Pileher  within  the  next  day  or 
two  asked  her  where  the  paper  was. 


reasons  instead  of  his  true  name,  is  a 
sufficient  signing.  BipoU  v.  Morina,  12 
Rob.  (La.)  552  (testator's  name  was  Se- 
bastian Ripoll;  assumed  name  Francisco 
Ballesta ) . 

In  Reeding's  Goods,  14  Jur.  1052,  2  Rob. 
Eccl.  Rep.  339,  a  will  drawn  up  for  a  woman 
when  .'^he  was  passing  by  the  name  of  Hig- 

fins,  describing,  her  as  "C.  Higgins,"  and 
eing  executed  by  signing  it  "C.  Higgins," 
was  admitted  to  prooate  in  this  form,  al- 
though after  signing,  and  before  the  death 
of  the  testatrix,  who  had  in  the  meantime 
without  any  assigned  reason  dropped  the 
name  of  Higgins  and  assumed  that  of  Red- 
ding, she  requested  the  person  who  drew  the 
will  for  her  to  alter  it,  and  accordingly  the 
name  Higgins  was  turned  into  Redding  in 
the  body  of  the  will  and  the  signature  was 
erased  with  a  knife,  and  the  testatrix  then 
signed  the  will  "C.  Redding,"  the  court 
sta  ing  that  the  testatrix  had  no  intention 
of  revoking  her  will,  and,  her  second  signa- 
ture not  being  attested,  probate  must  pass 
as  originally  executed. 

/.  Use  of  name  of  first  husband  by 
married  woman. 

The  will  of  a  married  woman  signed  by 
her  with  the  surname  of  her  first  husband, 
instead  of  the  name  of  the  husband  she  had 
at  the  date  of  the  will,  is  valid.  Glover's 
Goods,  .11  Jur.  1022,  5  Notes  of  Cases^  553. 

As  to  a  mark  made  by  a  married  wpm&n 
to  her  maiden  name,  see  infra,  I.  h.     :   <• 

g.  Use  of  two  naine9» 

Upon  the  construction  of  the  will  of  a 
testator  of  German  nationality,  .  who  had 
changed  his  name  when  he  came  to  America, 
it  was  urged  that  a  devise  in  remainder  to 
"the  lawful  heirs  of  Charles  F.  Tyler  in  the 
United  States  of  America,  or  the  lawful 
heirs  of  Carl  F.  Theilig,  formerly  of  Noulitz, 
Saxon  Altenburg,"  being  in  the  alternative, 
was  void.  Tyler  v.  Theilig,  124  Ga.  204,  52 
S.  E,  606.  In  holding  that  these  names  were 
intended  for  the  same  person  and  used  for 
purposes  of  identification  merely,  the  court 
holds  the  devise  in  remainder  good,  and 
L.R.A.1915D. 


adds  that  this  idea  is  further  borne  out  by 
the  fact  that  the  testator  signed  the  will  by 
using  both  names.  It  does  not  appear  in  the 
body  of  the  opinion  that  any  question  was 
raised  as  to  the  signature  rendering  the  will 
invalid,  but  in  the  syllabus,  which  was  pre- 
pared by  the  court,  it  is  stated  that  a  signa- 
ture by  using  both  names  does  not  render 
the  devise  in  remainder  void. 

H.  Use  of  nutrfc  to  nam^  tether  than 

true  one. 

The  general  question  as  to  signing  by 
mark  is  not  within  the  scope  of  the  note. 

In  case  of  the  use  of  a  mark  by  the 
testator,  it  is  not  necessary  that  the  mark 
be  made  to  the  correct  nt^me  of  the  testator. 

A  mark  made  by  a  testator  named  Sha- 
drach  J.  Bailey,  to  the  name  "John  S. 
Bailey,"  is  sufficient.  Bailey  v.  Bailey,  35 
41a.  687. 

A  mark  made  to  the  name  "John  Douse" 
by  Thomas  Douse  is  good.  Douse's  Goods, 
31  L.  J.  Prob.  N.  S.  172,  2  Swabey  &  T.  593, 
8  Jur.  N.  S.  723,  6  L.  T.  N.  S.  789. 

A  mark  made  to  the  name  "James  Rook, 
testator^"  by  Samuel  Rook,  is  sufficient. 
Rook  V.  Wilson>  142  Ind.  24,  41  N.  E.  311. 

A  mark .  of  a  married  woman  to  her 
maiden  name  written  for  her  by  another  is 
a  valid  signing.  Clarke's  Goods,  1  Swabey 
&  T.  22,  27  L.  J.  Prob.  N.  S.  18,  4  Jur.  N. 
S.  24,  6  Week.  Rep.  307. 

A  mark  of  David  Long  to  the  name  "Jacob 
Long"  does  not  invalidate  the  mark.  Long 
V.  Zook,  13  Pa.  400. 

It  is  the  theory  of  Long  v.  Zook,  that  the 
mark  alone  is  sufficient  and  the  name  can 
be  rejected.  Nothing  is  said  as  to  the  effect 
of  using  the  wrong  name  except  that  such 
mistake  cannot  vitiate  what  would  consti- 
tute a  perfect  signature.  This  is  also  the 
theory  underlying  at  least  some  of  the  other 
cases  cited  above  holding  a  mark  to  a  wrong 
name  a  sufficient  signing.  On  the  general 
question  of  signing  by  mark,  see  note  to  Re 
Guilfoyle,  22  L.R.A.  370.  As  to  whether 
ability  to  write  invalidates  a  signature  by 
mark  or  by  aid  of  other  person  guiding  the 
pen,  see  note  to  Re  Pope,  7  L.R.A.(N.S.) 
1193. 
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"On  Ghriatmas  day,  1912,  a  friend  came 
to  see  Mr.  Pilcher  while  he  waa  taking  hia 
bath,  and,  in  hurri«dly  removing  the  haain, 
Mrs.  Pilcher  knocked  off  the  table  the  maga- 
zine containing  this  paper,  and  the  paper 
fell  into  the  water.  Mr.  Pilcher  made  an 
effort  to  rescue  it,  but  Mrs.  Pilcher  picked 
it  up,  and,  in  the  effort  to  dry  it,  the  writ- 
ing was  blurred.  Mrs.  Pilcher  does  not 
remember  what  became  of  the  paper  after 
that,  although  she  does  remember  looking 
for  it.  She  says  that  she  did  not  see  it 
again  until  it  was  found  fourteen  months 
afterwards  under  the  circumstanoes  to  be 
hereinafter  narrated. 

"After  this  paper  fell  into  the  water,  al- 
though it  does  not  appear  exactly  when,  at 
the  request  of  Mr.  Pilcher,  Mrs.  Pilcher 
brought  to  his  bedside  a  package  of  his 
private  papers,  which  he  had  expressed  the 
wish  to  have  preserved,  and  left  them  with 
him,  and  it  was  in  that  package  that  the 
will  was  subsequently  found. 

"On  December  26,  1912,  Mr.  Pilcher  wrote 
in  pencil  a  formal  holograph  will,  leaving 


all  of  his  property  to  his  wife,  and  appoint- 
ing her  as  executrix  thereof,  but  a&ced  to 
this  paper  neither  his  name  nor  initials. 
On  cross-examination,  Mrs.  Pilcher  stated 
that  she  knew  why  he  wrote  this  paper, 
and  that  she  did  not  think  that  he  con- 
sidered it  as  a  will,  but  upon  objection  of 
counsel  for  contestant,  she  was  not  per- 
mitted to  testify  as  to  why  it  was  written. 
This  paper  of  December  26th  was  laid  aside 
by  Mrs.  Pilcher,  and  was  found  after  Mr. 
Filcher's  death  in  the  drawer  of  the  dreseer 
in  her  roonu 

"Mr.  Pilcher  died  on  January  16,  1913, 
and  Judge  Daniel  Grinnan,  who  was  then  a 
practising  attorney  and  had  for  many  yeara 
been  a  warm  personal  friend  of  Mr.  Pil- 
cher, took  charge  of,  and  undertook  for  Mrs. 
Pilcher,  the  management  of  his  affairs  and 
estate,  as  she,  because  of  her  mental  dis- 
tress and  agitation,  was  in  no  condition  to 
do  so.  The  paper  dated  December  26,  1912, 
above  referred  to,  was  found  in  Mrs.  Pil- 
cher's  dresser  and  turned  over  to  Judge 
Grinnan.      The   fact   that   this   paper    was 


i.  Stamp, 

Codicils  executed  by  stamping  the  name 
of  the  testator  are  valid  where  deceased  in- 
tended the  name  so  stamped  to  stand  for 
and  represent  his  signature.  Jenkyns  v. 
Gaisford,  9  Jur.  N.  S.  630,  3  Swabey  &  T. 
93,  32  L.  J.  Prob.  N.  S.  122,  8  L.  T.  N.  S, 
517,  11  Week.  Rep.  854.  The  stamp  was  af- 
fixed by  another,  as  appears  from  the  state- 
ment of  facts  shown  in  9  Jur.  N.  S.  311,  32 
L.  J.  Prob.  N.  S.  71,  11  Week.  Rep.  601,  and 
this  is  treated  as  a  signing  hj  another  in 
testator's  presence  and  by  his  direction.  Hie 
general  question  as  to  uie  effect  of  another 
signing  for  testator  is  not  discussed  in  this 
note. 

J.  Sealing  as  signing. 

Sealing  was  held  to  be  a  signing  in 
Warneford  v.  Wameford,  2  Strange,  764, 
but  this  was  doubted  in  Smith  v.  Evans,  1 
Wils.  K.  B.  313. 

See  Emerson's  Goods,  Ir.  L.  R.  9  Eq.  443, 
supra. 

11.  Band  guided  hy  another, 

A  signature  made  by  the  hand  of  an 
illitera&  testator  incapable  of  making  his 
own  signature,  while  guided  by  another  at 
testator's  request,  is  the  testator's  signa- 
ture, where  he  desired  and  intended  to  exe- 
cute the  will.  Watson  v.  Pipes,  32  Miss.  466, 
approved  in  Sheehan  v.  Kearney,  82  Miss. 
688,  35  L.R.A.  102,  21  So.  41.  It  is  stated 
that  a  signature  made  in  this  manner  is 
good  whe&er  the  incapacity  to  write  arises 
from  ignorance,  or  is  caused  by  accident  or 
disease. 

In  accordance  with  the  above  statement,  it 
ia  held  that  the  fact  that  the  testator  is  so 
assisted  in  making  his  signature  because  of 
physical  weakness  makes  it  none  the  less  his 
LR.A.1915D. 


individual  conscious  and  voluntary  act. 
Vines  v.  Clingfost,  21  Ark.  309  (with  testa- 
tor's consent) ;  Re  Allen,  25  Minn.  39  (no 
request  appears) ;  Re  Miller,  37  Mont.  545, 
97  Pac.  935  (testator  requested  assistance)  -, 
Fritz  V.  Turner,  46  N.  J.  Eq.  615,  22  Atl.  125 
(no  request  for  assistance  appears),  re- 
versed without  opinion,  as  appears  in  49  N. 
J.  Ea.  343,  25  Atl.  963,  on  the  ground  that 
a  full  and  proper  hearing  had  not  been 
given  in  the  lower  courts;  Re  Knight,  87 
Misc.  577,  150  N.  Y.  Supp.  137 ;  Vandruff  v. 
Rinehart,  29  Pa.  232;  Cozzens's  Will,  61  Pa. 
196  (assisted  in  making  mark)  ;  Main  v. 
Ryder,  84  Pa.  217  (assisted  in  making 
mark) ;  Shotwell's  Estate,  11  Pa.  Co.  Ct. 
444  (knowingly  accepted  aid) ;  Perchment 
V.  Dietrich,  I  Am.  L.  Reg.  125,  cited  in  49 
Century  Dig.  col.  335 ;  Wood  v,  Rhode  Island 
Hospital  Trust  Co.  27  R.  I.  295,  61  Atl.  757 
(no  request  appears) ;  Trezevant  v.  Rains, 
—  Tex.  — ,  19  S.  W.  667  (requested  assist- 
ance) ;  McMechen  v.  M<LMechen,  17  W.  Va. 
683,  41  Am.  Rep.  682  (stating  that  no  ex- 
press request  is  necessary;  that  a  request 
may  be  inferred  from  circumstances).  The 
signature  of  a  testator  while  being  assisted 
by  another  was  sustained  in  Re  Van  Houten, 
16  Misc.  196,  37  N.  Y.  Supp.  39;  but  there 
seems  to  hare  been  no  contest  over  the 
signature  by  the  testator,  the  objection 
being  upon  another  ground. 

See  VanHanswyck  v.  Wiese,  44  Barb.  494, 
supra. 

Pricket's  Estate,  1  Phila.  306,  was  decided 
under  a  peculiar  statute  providing  that 
every  will  shall  be  in  writing,  and,  unless 
the  person  making  the  same  shall  be  pre- 
vented by  the  extremity  of  his  sickness, 
shall  be  signal  by  the  testator  at  the  end 
thereof,  or  by  some  person  in  his  presence 
and  by  his  express  direction.  There  was 
held  to  be  no  valid  execution  under  such  a 
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not  signed  escaped  the  attention  of  all  of 
the  family,  and  even  of  Judge  Grinnan, 
y^o,  on  January  23, 1913,  accompanied  Mrs. 
Pileher  and  Mrs.  Woods  td  the  chancery 
eourt  of  the  city  of  Richmond  for  the  pur- 
pose of  having  said  paper  admitted  to  pro- 
bate as  Mr.  Pilcher's  will.  Upon  reaching 
the  court  the  paper  was  shown  to  the  pre- 
siding judge,  who  called  Judge  Gkinnan's 
attention  to  the  absence  of  any  signature. 
Thereupon  Judge  Grinnan  abandoned  the 
idea  of  offering  the  paper  for  probate  and 
instead  immediately  moved  on  behalf  of 
Mrs.  Pileher  for  her  qualification  as  admin- 
istratrix, and  she  at  once  qualified  as  such, 
although  on  account  of  a  mistake  in  her 
name  in  the  bond  it  was  necessary  for  her 
to  sign  another  bond  on  January  24th.  In 
qualifying  as  administratrix,  the  clerk  ad- 
ministered to  her  the  formal  oath  to  the 
effect  that  as  far  as  she  knew  or  believed 
Mr.  Pileher  left  no  will.  A  few  days  later 
Mrs.  Pileher  returned  with  her  sister:  to  her 
old  home  in  Wheeling,  West  Virginia. 
"Several  weeks  therealter,  in  the  latter 


part  of  February,  1913,  Mrs.  Pileher  was 
reminded  by  her  sist«r,  Mrs.  Woods,  of  the 
will  executed  by  Mr.  Pileher  on  December 
17  or  18,  1912,  and  she  at  once  wrote  to 
Judge  Grinnan  telling  him  that  such  a  paper 
had  been  drawn  by  Mr.  Pileher,  and  Judge 
Grinnan  replied  urging  her  to  make  a  search 
for  it,  and  to  let  him  know  if  she  found  it. 

"At  tiiat  time  her  mother  was  very  ill, 
requiring  Uie  constant  attention  of  Mrs.  Pil- 
eher, her  sister,  and  two  trained  nurses,  and 
this  condition  remained  unaltered  until  her 
mother  died  in  October,  1918.  In  accord- 
ance, however,  with  Judge  Grinnan's  advice, 
Mrs.  Pileher  and  her  sister  th^i  made  such 
search  for  the  will  as  th^ir  mother's  condi- 
tion permitted,  but  without  success. 

"After    her   mother's    death    in    October, 

1913,  it  was  determined  to  break  up  th« 
family  home  in  Wheeling,  and  in  February, 

1914,  while  preparing  to  move,  Mrs.  Pileher 
and  Mrs.  Woods  came  across  a  satchel  of 
Mr.  PilcJher'a,  which  Mrs.  Pileher  had  car- 
ried from  Richmond  after  his  death,  and 
in  which  they  found  a  bundle  of  his  pri- 


statute  where  the  testator  was  able  to  indi- 
cate a  desire  to  sign  his  will,  and  in  accord- 
ance with  this  indication  another  guided  his 
hand  while  he  made  his  mark.  Compare 
with  CozEens's  Will,  61  Pa.  196,  and  Main 
V.  Ryder,  84  Pa.  217. 

It  has  been  held  that  an  express  request 
for  assistance  need  not  be  made.  Vandruff 
V.  Rinehart,  29  Pa.  232.. 

Such  a  request  may  be  inferred  from  the 
circumstances  of  the  case.  McMechen  v. 
McMechen,  17  W.  Va.  683,  41  Am.  Rep.  682; 
Re  Knight,  87  Misc.  677,  160  N.  Y.  Supp. 
137. 

If  testator  knowingly  accepts  the  aid,  it  is 
sufficient.  Shot  well's  Estate,  11  Pa.  Co.  Ct. 
444. 

It  is  stated  in  Fritz  v.  Turner,  46  N.  J. 
£q.  616,  22  Atl.  126,  that  it  is  not  necessary 
to  reconcile  contradictory  testimony  upon 
the  subject  of  the  testator's  ability  to  write, 
nor  to  determine  precisely  how  far  the  one 
assisting  controlled  the  hand  of  the  tes- 
tator ;  the  important  question  is  whether  the 
testator  had  the  purpose  to  write  his  name 
or  make  his  mark  upon  the  will  as  his 
signature  to  it,  and  whether  in  fact  he  did 
make  such  a  physical  effort  to  sign  as  re- 
sulted in  a  mark  upon  the  paper  by  which 
the  paper  could  be  identified.  The  statute 
of  this  state  as  interpreted  by  the  courts 
requires  that  the  testator  himself  must  sign 
his  will,  and  he  cannot  direct  or  authorize 
another  to  sign  it  for  him. 

It  is  stated  by  the  court  in  Fritz  v.  Turn- 
er that  the  statute  could  not  have  intended 
that  the  testator's  signature  must  be  his 
unaided  act. 

In  Re  Kearney,  69  App.  Div.  481,  74  N. 
T.  Supp.  1046,  it  is  stated  that  the  extent  of 
the  aid,  so  long  as  it  is  assistance,  does  not 
make  the  signature  invalid,  if  the  signing 
is  in  any  degree  an  act  of  the  testator 
acquiesced  in  and  adopted  by  him.  The 
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question  whether  the  signature  is  the  act  of 
the  testator  does  not  turn  upon  the  extent  of 
the  aid,  but  whether  the  aid  was  assistance 
or  control.  If,  against  the  wish  of  the  al- 
leged testator  at  the  time,  or  without  his 
consciousness  as  to  the  purpose,  another 
writes  the  name  with  a  pen  which  is  merely 
in  physical  contact  with  the  hand  of  the  al- 
leged testator,  then  the  signature  is  not 
recognized  as  made  by  the  testator.  In  this 
case  an  expert  in  handwriting  who  had  com- 
pared the  signature  of  the  will  with  two 
normal  signatures  of  the  testator  testified 
that  he  failed  to  see  a  particle  of  the  tes- 
tator's handwriting  in  the  signature,  and 
that  in  his  opinion  the  testator  had  no 
superintendence,  either  mental  or  physical, 
of  the  act,  although  he  may  have  touched 
the  pen;  it  is  stated  by  the  court  that  this 
testimony  should  not  prevail  against  the 
positive  testimony  of  intelligent  and  com- 
paratively disinterested  witnesses,  that  not 
only  did  the  testator  direct  the  terms  of  his 
will,  but  that  it  was  read  over  td  him,  that 
he  Attempted  to  sign  it  unassisted,  that  only 
when  he  failed  did  he  accept  an  offer  of  as- 
sistance, that  he  took  part  in  the  signing 
of  the  will,  and  that  he  published  it.  This 
statement  of  the  law  was  approved  in  Re 
Baumann,  86  Misc.  666,  148  N.  Y.  $upp» 
1049. 

It  is  sometimes  stated  that  where  the 
hand  of  the  testator  is  guided  by  another  at 
testator's  request,  this  amounts  at  least  to 
an  express  direction  to  the  other  to  sign  his 
name;  Watson  v.  Pipes,  32  Miss.  466; 
Trezevant  v.  Rains,  —  Tex.  — ,  19  S.  W. 
667;  Den  ex  dem.  Stevens  v.  Vancleve,  4 
Wash.  C.C.  262.  Fed.  Gas.  No.  13,412. 

The  question,  however,  of  signature  by  an- 
other, is  not  considered  in  this  note. 

As  to  signature  made  by  hand  of  uncon- 
scious person,  see  note  to  Barkey  V.  Barkey, 
L.R.A.  1916B,  678.  W.  A.  K    : 


a08 


VIRGINIA  SUPREME  COURT  OF  APPEALS. 


vate  papers  which  he  valued  very  highly, 
the  same  bundle  which  Mrs.  Pilcher  had 
handed  to  him  at  his  request  some  time 
after  Christmas  day,  1912.  In  sorting  over 
this  bundle  of  papers  they  found  an  en- 
velop upon  which  was  written  in  the  hand- 
writing of  Mr.  Pilcher,  but  unsigned,  this 
indorsement,  *My  will,  keep.'  The  envelop 
contained  the  paper  which  had  been  written 
by  Mr.  Pilcher  on  December  17  and  18,  1912, 
together  with  memoranda  of  certain  per- 
sonal directions  to  Mrs.  Pilcher.  At  that 
time  Mrs.  Pilcher  had  no  reason  to  think 
that  there  would  be  any  contest  over  the 
validity  of  the  paper  as  Mr.  Pilcher's  will, 
she  attached  no  special  value  to  the  envelop 
and  therefore  did  not  preserve  it. 

''Mrs.  Pilcher  at  once  showed  the  will  to 
her  father's  attorney  in  Wheeling,  who  ad- 
vised her  to  take  it  in  person  to  Richmond. 
She  was  then  quite  sick  and  unable  to  leave 
home,  but  as  soon  as  her  physician  would 
allow  her  to  travel,  which  was  in  the  early 
spring,  she  brought  the  will  to  Richmond, 
where  it  was  offered. for  probate  on  April 
10,  1914. 

"After  notice  to  the  Rev.  John  M.  Pil- 
cher, the  father,  sole  heir  and  next  of  kin 
qf  E.  M.  Pilcher,  deceased,  as  provided  by 
law,  and  upon  an  issue  of  devisavit  vel  non, 
both  parties  waiving  a  jury,  the  court  heard 
the  evidence,  and  admitted  the  said  paper 
to  probate  as  the  will  of  E.  M.  Pilcher  by 
order  entered  on  the  9th  day  of  June,  1914, 
from  which  order  this  appeal  has  been 
taken." 

Mr.  George  Bryan,  for  plaintiff  in  er- 
ror: 

The  alleged  will  was  not  signed,  as  re- 
quired by  §  2514  of  the  Code,  with  the 
name  of  the  decedent,  and  should  have  been 
rejected. 

McBride  v.  McBHde,  26  Gratt.  476;  30 
Am.  &  Eng.  Enc.  Law,  p.  551;  Re  Rand,  61 
Cal.  468,  44  Am.  Rep.  555;  Armant's  Sus- 
cession,  43  La.  Ann.  314,  26  Am.  St.  Rep. 
183,  9  So.  50;  Wade  v.  State,  22  Tex.  App. 
256,  2  S.  W.  594;  Mills  v.  Howland,  2  N. 
D.  30,  49  N.  W.  413;  Vines  v.  Clingfost,  21 
Ark.  309;  Watson  v.  Pipes,  32  Miss.  451; 
Seventh  Street  Colored  M.  E.  Church  v. 
Campbell,  48  La.  Ann.  1543,  21  So.  184; 
Davis  V.  Sanders,  40  S.  C.  507,  19  S.  E.  138; 
Plate's  Estate,  148  Pa.  55,  33  Am.  St.  Rep. 
805,  23  Atl.  1038;  Smith  v.  Smith,  112  Va. 
208,  33  L.R>A.(N.S.)  1018,  70  S.  E.  491; 
Murguiondo  v.  Nowland,  115  Va.  160,  78 
S.  E.  600;  Waller  v.  Waller,  1  Gratt.  465, 
42  Am.  Dec.  564;  Warwick  v.  W^arwick,  86 
Va.  596,  6  L.R.A.  775,  10  S.  E.  843;  Dinning 
V.  Dinning,  102  Va.  467,  46  S.  E.  473;  Wall 
V.  Wall,  123  Pa.  545,  10  Am.  St.  Rep.  540, 
16  Atl.  598;  Slingluff  v.  Gainer,  49  W.  Va. 
L.R.A.1915D. 


7,  37  S.  E.  771;  Bascom  v.  Toner,  6  Ind. 
App.  229,  31  N.  E.  856;  Loser  v.  Plainfield 
Sav.  Bank,  149  Iowa,  672,  31  L.RA..(N.S.) 
1112,  128  N.  W.  1101;  Koth  v.  Pallachucola 
Club,  79  S.  C.  614,  61  S.  E.  77;  State,  El- 
berson,  Prosecutrix,  v.  Richards,  42  N.  J. 
L.  69;  Laflin  &  R.  Powder  Co.  v.  Steytler, 
146  Pa.  434,  14  L.R.A.  690,  23  Atl.  215; 
Moon  V.  Stone,  19  Gratt.  130;  Jarman, 
Wills,  p.  156;  Brett  v.  Donaghe,  101  Va, 
788,  45  S.  £.  324;  Re  Young,  123  Cal  337, 
65  Pac.  1011;  Maris  v.  Adams,  —  Tex.  Civ. 
App.  — ,  166  S.  W.  485. 

The  lower  court  erred  in  admitting  as 
competent,  over  the  objections  based  upon 
the  provisions  of  §  3346~a  of  the  Code,  cer- 
tain testimony  of  the  widow-  of  decedent. 

W^ilkes  v.  Wilkes,  116  Va.  886,  80  S.  E. 
745;   Reeves  v.  Herr,  59  III.  81. 

The  alleged  will  was  not  the  last  will  and 
testament  of  Edwin  M.  Pilcher,  deceased. 

The  burden  of  proving  her  allegation  was 
upon  proponent,  which  she  failed  to  sus- 
tain. 

Bibb  V.  American  Coal  &  I.  Co.  109  Va. 
264,  64  S.  E.  32;  Porterfield  v.  Com.  91  Va. 
801.  22  S.  E.  352;  Moore  v.  West  Virginia 
Heat  &  L.  Co.  65  'W.  Va.  558,  64  S.  E.  721 ; 
2  Enc.  Ev.  785. 

Mr.  John  B.  Minor,  for  defendant  in 
error : 

The  use  of  his  initials  by  the  testator, 
animo  signandi,  is  a  signing  within  the 
meaning  of  the  statute  of  wills. 

McBride  v.  McBride.  26  Gratt.  476;  Blew- 
itt's  Goods,  L.  R.  5  Prob.  Div.  116,  49  L.  J. 
Prob.  N.  S.  31,  42  L.  T.  N.  S.  329,  28  Week. 
Rep.  520,  44  J.  B.  768;  Margary  v.  Robin- 
son, L.  R.  12  Prob.  Div.  8,  66  L.  J.  Prob.  X. 
S.  42,  67  L.  T.  N.  S.  281,  35  Week.  Rep.  350, 
51  J.  P.  407;  2  Minor,  Real  Pron.  §  1262; 
Smith  V.  Jones,  6  Rand.  (Va.)  36;  Clarke 
v.  Dunnavant,  10  Leigh,  14;  Rosser  v. 
Franklin,  6  Gratt.  1,  52  Am.  Dec.  97 ;  Page, 
Wmis,  §  172;  1  Jarman,  Wills,  6th  Am.  ed. 
106-108;  Schouler,  Wills,  3d.  §  303;  1  Red- 
field,  WiUs,  3d  ed.  203-205;  Rood,  Wills,  § 
254;  Knox's  Estate,  131  Pa.  220,  6  L.RA.. 
363,  17  Am.  St.  Rep.  798,  18  Atl.  1021; 
Plate's  Estate,  148  Pa.  56,  33  Am.  St.  Rep. 
806,  23  Atl.  1038;  Bradford's  Succession, 
18  Ann.  Cas.  766,  and  note,  124  La.  44,  49 
So.  972;  Adams  v.  Chaplin,  1  Hill,  Eq.  265; 
Smith  V.  Howell,  11  N.  J.  Eq.  349;  Waller 
V.  W^aller,  1  Gratt.  464,  42  Am.  Dec.  564; 
Palmer  v.  Stephens,  1  Denio,  478;  Sanborn 
V.  Flagler,  9  Allen,  474;  Salmon  Falls  Mfg. 
Co.  V.  Goddard,  14  How.  446,  454,  14  L.  ed. 
493,  496;  Barry  v.  Coombe,  1  Pet.  640,  7 
L.  ed.  295. 

The  placing  of  his  initials  by  the  testator 

at    the    end    of    the    will,    animo   signcndi, 

'  makes   it   manifest   that   the   initials   were 
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intended  as  a  signature,  within  the  mean- 
ing of  the  statute. 

Lemayne  v.  Stanley,  3  Lev.  Ij  Waller  v. 
Waller,  1  Gratt.  454,  42  Am.  Dec.  564;  2 
Minor,  Inst.  4th  ed.  1012;  Ramsey  v.  Ram- 
sey, 13  Gratt.  664,  70  Am.  Dec.  438;  Roy 
V.  Roy,  16  Gratt.  418,  84  Am.  Dec.  696; 
MeBride  y.  McBride,  26  Gratt.  476;  Dinning 
V.  Dinning,  102  Va.  467,  46  S.  B.  478. 

Contestant  could  not  have  been  prejudiced 
by  the  ruling  admitting  testimony  of  dece- 
dent's widow. 

New  York,  P.  &  N.  M.  R.  Co.  v.  Wilson,  109 
Va.  754,  64  S.  E.  1060;  Lynchburg  Mill  Co. 
V.  National  Exch.  Bank,  109  Va.  639,  64 
S.  E.  980;  Barnes  v.  Crockett,  111  Va.  240, 
36  L.RJI.(N.S:)  464,  68  S.  E.  988. 

The  alleged  will  was  the  last  will  and 
testament  of  Edwin   M.   Pilcher,   deceased. 

McBride  v.  McBride,  26  Gratt.  480. 

Whittle,  J.,  delivered  the  opinion  of  the 
eourt: 

Stripped  of  immaterialities,  the  dominant 
question  presented  by  this  record  for  our 
decision  is  the  validity  of  a  holograph  will, 
at  the  end  of  which  the  writer,  to  authenti- 
cate the  paper,  has  attached  his  initials  by 
way  of  signature,  instead  of  his  full  name. 
At  the  outset  it  is  conceded  that  the  pre- 
cise question  is  of  first  Impression  in  this 
jurisdiction,  though  affirmative  precedent 
for  the  proposition  is  not  lacking  elsewhere. 
The  circumstance  is  stressed  by  counsel  for 
plaintiff  in  error  that  in  McBride  v.  Mc- 
bride,  26  Gratt.  476,  Judge  Staples,  who  de- 
livered the  opinion  of  the  court,  expressed 
doubt  whether  signing  a  holograph  will  with 
the  initials  of  the  testator's  name  consti- 
tuted a  sufficient  signing.  In  that  case,  Mc- 
Bride had  caused  the  draft  of  a  will  to  be 
prepared  by  his  attorney,  with  the  terms 
of  which  he  had  expressed  his  approval, 
but  postponed  its  execution  until  he  could 
secure  two  particular  persons  to  act  as 
subscribing  witnesses.  A  few  days  later  he 
wrote  a  letter  to  bis  brother  in  Texas,  in- 
forming him  of  his  domestic  troubles,  and 
assigning  reasons  for  wishirg  to  disin- 
herit a  certain  child.  After  directing  his 
brother  to  bum  the  letter,  he  concluded  as 
follows:  "I  don't  know  where  to  direct 
this  letter,  and  don't  like  much  to  send  it 
on  uncertainties,  and  will  not  sign  it.    You 

know  who  it  is  from  if  you  get ," 

and  signed  the  letter,  "J.,"  an  initial  of  his 
Christian  name.  Two  months  after  reading 
the  draft  of  the  proposed  will,  McBride  was 
accidentally  killed,  not  having  executed  the 
paper.  The  court  held  that  the  letter  was 
not  a  testamentary  paper,  either  alone  or 
as  connected  with  the  draft  of  the  will. 

It  is  obvious  that  no  other  conclusion 
could  have  been  reached  on  those  facts. 
L.R.A.1915D. 


The  proposed  will  was  never  signed,  and 
the  fact  that  McBride  did  not  intend  the 
initial  "J."  as  a  signing  of  the  letter  con- 
clusively appears  on  its  face.  He  directed 
his  brother  to  burn  the  letter,  and  expressly 
-declared  that  he  would  not  sign  it,  and  did 
not  wish  to  be  identified  with  the  paper  in 
any  way.  The  learned  judge,  in  discussing 
the  question  of  signing  by  ''initials,"  at 
page  487  of  26  Gratt.,  observes:  "In  de- 
termining whether  this  letter  constitutes  a 
valid  testamentary  act,  there  is  one  other 
view  which  ought  not  to  be  omitted.  It  haa 
been  held  in  England  that  a  will  is  valid 
if  signed  with  the  initials  of  the  testator's 
name,  or  even  his  mark  without  any  signa- 
ture. It  must  be  borne  in  mind,  however, 
that  under  the  English  statute  every  will, 
even  though  written  wholly  by  the  testator, 
must  be  attested  by  witnesses.  When, 
therefore,  in  England,  an  initial  is  used 
only,  the  attestation  of  the  witnesses  very 
cleariy  indicates  that  the  testator  designed 
that  this  form  of  signature  should  be  a 
signing.  Under  our  statute,  an  autograph 
will  is  valid  without  witnesses.  Whether 
we  can  recognize  an  initial  as  sufficient,  to 
the  same  extent  as  the  English  courts,  may 
not  be  so  clear.  Upon  that  question  we  ex- 
press no  opinion.  Its  decision  is  not  neces- 
sary for  any  of  the  purposes  of  this  case.** 

The  dtcium  of  a  lawyer  of  Judge  Staples' 
acknowledged  ability  and  learning  is  enti- 
tled to,  and  certainly  would  receive  from' 
this  court,  most  respectful  consideration. 
But  Judge  Staples  not  only  expressed  no 
opinion  on  the  question,  but  explicitly  de- 
clined to  do  so  on  the  ground  that  it  was 
not  necessary  for  any  of  the  purposes  of 
that  case.  He  does,  however,  refer  to  the 
fact  that  it  is  held  in  England  "that  a  will 
is  valid  if  signed  with  the  initials  of  a 
testator's  name,  or  even  his  mark  without 
any  signature."  He  also  calls  attention 
to  the  fact  that  the  English  statute  requires 
attesting  witnesses  to  holograph  wills  as 
well  as  others,  and  makes  the  suggestion 
that  it  may  be  the  attestation  of  the  sub- 
scribing witnesses  that  gives  assurance  that 
the  use  of  initials  was  designed  as  a  signa- 
ture. But  the  English  cases  holding  the 
initials  of  the  testator  to  be  a  sufficient 
signature  are  not  confined  to  instances 
where  the  names  of  attesting  witnesses  are 
written  in  full.  The  cases  go  further  and 
hold  that  the  signature  of  the  testator  by 
initials  is  sufficient  when  the  attesting  wit- 
nesses also  sign  by  initials.  ' 

Thus,  in  Blewitt's 'Goods  (1880)  L.  R.  5 
Prob.  Div.  p.  116,  the  court  said:  "The 
only  question  then,  is  whether  the  signa- 
ture subscription  by  initials  only  are  suffi- 
cient. A  mark  is  sufficient  though  the  tes- 
tator can  write.    Baker  v.  Dening,  8  Ad.  & 
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EJ.  94,  3  Nev,  &  P.  228,  1  W.  W.  &  H.  148, 
7  L.  J.  Q.  B.  N.  a.  137,  2  Jur.  775.  Initials, 
if  intended  to  represent  the  name,  must  be 
equally  good.  The  language  of  the  lord 
chancellor  in  Hindmarsh  v,  Charlton,  8  H.  L. 
Cas.  160^  at  page  167,  seems  equally  appli- 
cable to  the  testator's  signature  as  to  the 
witnesses'  subscription:  1  will  lay  down 
this  as  to  my  notion  of  the  law,  that  to 
make  a  valid  subscription  of  a  witness 
there  must  either  be  the  name  or  some 
mark  which  is  intended  to  represent  the 
name;'  and  Lord  Chelmsford  says:  The 
subscription  must  mean  such  a  signature 
as  is  descriptive  of  the  witness,  whether 
by  a  mark  or  by  initials,  or  by  writing  the 

^ame  in  full.' " 

So,  in  Margary  v.  Robinson  (1886)  L.  R. 
12  Prob.  Div.  p.  8,  56  L.  J.  Prob.  N.  S.  42, 
67  L.  T.  N.  S.  287,  36  Week.  Rep.  350,  51 
J.  P.  407,  where  the  signature  of  the  testa- 
tor was  by  mark  and  that  of  the  attesting 
witnesses  by  initials,  it  was  held  that  the 
signature  of  the  testator  and  the  subscrip- 
tion of  the  witnesses  were  sufficient. 

'  Having  noticed  what  is  required  by  the 
English  statute  of  wills,  and  the  construc- 
tion placed  upon  it  by  the  courts  of  that 
country,  let  us  turn  now  to  our  own  stat- 
ute, the  correct  interpretation  of  which, 
at  last,  must  control  the  case  in  judgment. 

',  Virginia  Code  1904,  §  2514,  reads  as  fol- 
lows: '^o  will  shall  be  valid  unless  it  be 
in  writing  and  signed  by  the  testator,  or 
by  some  other  person  in  his  presence  and 
by  his  direction,  in  such  manner  as  to  make 
it  manifest  that  the  name  is  intended  as  a 
signature;  and  moreover,  unless  it  be  whol- 
ly written  by  the  testator,  the  signature 
shall  be  made  or  the  will  acknowledged  by 
him  in  the  presence  of  at  least  two  compe- 
tent witnesses,  present  at  the  same  time; 
and  such  witnesses  shall  subscribe  the  will 
in  the  presence  of  the  testator,  but  no  form 
of  attestation  shall  be  necessary." 

It  will  be  observed  that  the  statute  makes 
no  distinction  in  the  character  of  the  signa- 
ture, or  what  constitutes  a  sufficient  signa- 
ture, between  holograph  and  attested  wills. 
It  gives  precisely  the  same  force  and  effect 
to  the  former  that  it  accords  to  the  latter. 
By  force  of  the  statute  one  is  made  the 
equivalent  of  the  other,  though  the  manner 
of  proving  the  two  kinds  of  instruments  is 
different;  nevertheless,  each  possesses  the 
same  authenticity. 

Now,  all  the  authorities,  English  and 
American  (including  the  qucere  in  McBride 
V.  McBride),  agree  that  if  this  will  had 
been  attested,  it  would  have  •  been  weU 
signed  under  the  English  statute.  There- 
fore, being  holograph,  it  must  follow  that  it 
is  well  signed  under  the  Virginia  statute, 
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since  that  statu^  does  not  require  attesta- 
tion in  such  case. 

Nor  does  the  Virginia  statute  define  what 
shall  constitute  a  ''signature,"  but  only  pre- 
scribes that  the  will  shall  be  signed  "in  such 
manner  as  to  make  it  manifest  that  the 
name  is  intended  as  a  signature.'' 

Webster's  New  IntematioDal  Dictionary 
defines  ^'signature"  to  be:  "A  sign,  stamp, 
or  mark  impressed,  as  by  a  seaL  .  .  .** 
Also:  "The  name  of  any  person  written  in 
his  own  hand,  to  signify  that  the  writing 
which  precedes  accords  with  his  wishes  or 
intentions;  a  sign  manual;  an  autograph." 

The  Standard  Dictionary  defines  it  to  be: 
"The  name  of  a  yerwm,  or  something  repre- 
senting his  name,  written,  stamped,  or  in- 
scribed by  himself,  or  by  deputy.    .    .     ." 

No  dictionary,  so  far  as  we  are  advised, 
restricts  the  meaning  of  "signature"  to  a 
written  name;  therefore,  according  to  these 
definitions,  what  constitutes  a  signature 
must  largely  depend  upon  the  circumstances 
of  each  particular  case»  though  in  all  cases 
the  intent  is  a  vital  factor.  Whatever  sym- 
bol is  employed,  it  must  appear  that  it  'is 
intended  as  a  signature." 

Although,  as  remarked,  there  is  no  deci- 
sion of  this  court  directly  in  point,  author- 
ity in  this  country  is  abundant  for  the  prop- 
osition that  the  use  of  his  initials  by  a 
testator  animo  9%gnandi  is  a  sufficient  sign- 
ing of  his  name. 

The  discussion  of  the  subject  in  Knox's 
Estate  (1890)  131  Pa.  220,  6  L.RA.  353,  17 
Am.  St  Rep.  798,  18  Atl.  1021,  is  instruc- 
tive. In  that  case  a  letter  testamentary 
in  character,  in  the  handwriting  of  the  de- 
ceased and  signed  by  her  with  her  Christian 
name  only,  was  held  to  be  a  valid  wilL  And 
the  court  was  of  opinion  that  a  will  signed 
by  the  testator  with  his  initials  made  a 
stronger  case  for  upholding  the  instru- 
ment. It  quotes  with  approval  from 
Browne  on  the  Statute  of  Frauds,  §  362,  as 
follows:  "In  cases  where  the  initials  only 
of  the  party  are  signed,  it  is  quite  clear 
that,  with  the  aid  of  parol  evidence  which 
is  admitted  to  apply  to  them,  the  signature 
is  to  be  held  valid." 

In  1  Jarman  on  Wills,  6th  Am.  ed.  IW^ 
108,  it  is  said:  "It  has  been  decided  that 
a  mark  is  sufficient,  .  .  .  notwithstand- 
ing the  testator  is  able  to  write,  and  though 
his  name  does  not  appear  on  the  face  of 
the  will.  A  mark  being  sufficient,  of  course, 
the  initials  of  the  testator's  name  would 
also  suffice." 

The  leading  text  writers  speak  with  one 
voice  on  the  subject.  Jarman,  Wills,  supra; 
Page,  Wills,  §  172;  Schouler,  Wills,  3d  ed. 
§  303;  1  Redfield,  Wills,  8d  ed.  pp.  203,  205; 
Rood,  WiUs,  §§  254,  256. 

That  testator's  signature  by  a  mark  is 
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«iifBcient  is  well  settled  by  the  Virginia 
Authorities.  Smith  y.  Jones,  6  Rand.  (Va.) 
36;  Clarke  v*  Dunnarant,  10  Leigh,  14; 
Roeser  v.  Franklin,  6  Gratt.  1,  92  Am.  Dec. 
97 ;  3  Lomax's  Dig.  2d  ed.  pp.  38,  70 ;  2  Minor, 
Real  Prop.  §  1252;  Long's  Notes  on  Law  of 
Wills  (1910),  p.  17. 

Adverting  for  a  moment  to  the  facts: 
We  have  before  us  a  paper  which,  though 
exceedingly  brief,  is  distinctly  testamen- 
tary in  character  and  terms,  and. by  which 
the  disposition  of  the  property,  in  the  cir- 
cumstances, was  a  natural  one.  Testator 
was  a  lawyer  in  full  possession  of  his  men- 
tal faculties,  and  there  is  no  question  that 
the  paper  was  wholly  written  by  him,  and 
signed  with  his  initials  at  the  appropriate 
place  for  his  signature,  the  end  of  the  in- 
strument. Immediately  before  the  paper 
was  written,  testator  said  to  his  wife  and 
her  sister,  Mrs.  Woods:  "I  am  going  to 
make  my  will,"  and  after  it  was  written, 
holding  the  paper  up,  he  said:  "Girls,  this 
is  my  will.  I  have  left  Allie  everything  I 
have."  In  response  to  Mrs.  Woods's  com- 
ment on  the  brevity  of  the  document,  he 
remarked,  "The  shorter  the  better."  When 
she  called  attention  to  the  use  of  his  in- 
itials, he  replied:  "Why,  that  is  as  good 
a  will  as  any  man  can  make;  that  will  hold 
in  any  court,  almost  a  mark  will  go.  Belle." 
He  then  said  to  Mrs.  Woods:  "I  want  you 
to  preserve  this.  That  is  my  will.  I  have 
left  everything  to  Alice.  I  want  you  to 
see  that  she  takes  care  of  it."  This  evi- 
dence, and  it  is  uncontradicted,  plainly  es- 
tablishes testamentary  intent  and  that  the 
initials  were  used  animo  signandi. 

The  decisions  of  this  court  hold  that  the 
position  of  the  signature  at  the  end  of  the 
will  furnishes  sufficient  internal,  evidei^ce 
of  finality  or  completion  of  intent.  Ramsey 
V.  Ramsey,  13  Gratt.  664,  70  Am.  Dec.  438; 
Roy  v.  Roy,  16  Gratt.  418,  419,  84  Am.  Dec. 
696;  McBride  y.  McBride,  26  Gratt.  476, 
487;  Dinning  v.  Dinning,  102  Va.  467,  469, 
470,  46  S.  E.  473. 

We  entertain  na  doubt,  either  from  the 
standpoint  of  reason  or  authority,  that  Che 
writing  in  controversy  was  executed  iu  sub- 
stantial compliance  with  the  statute,  and, 
as  the  chancery  court  held,  is  the  true  last 
will  and  testament  of  Edwin  Pllcher,  de- 
ceased. 

There  are  two  other  subordinate  assign- 
ments of  error  which  may  be  briefly  noticed. 

(1)  The  first  involves  the  ruling  of  the 
trial  court  on  the  admissibility  of  certain 
testimony  of  Mrs.  Pilcher,  under  §  3346a, 
cl.  (3),  of  the  Code.  The  observations  on 
that  point  by  his  Honor,  Judge  Beverley  T. 
Crump,  who  presided  at  the  trial  below, 
show  a  correct  conception  of  the  restrictive 
features  of  the  statute.  He  sedulously  safe- 
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guarded  the  admission  of  such  communica- 
tions between  husband  and  wife  as  the  stat- 
ute was  intended  to  protect,  and  confined 
the  examination  of  the  wife  strictly  to  mat- 
ters with  respect  to  which  she  was  clearly 
a  competent  witness.  The  communications 
to  the  admission  of  which  exception  was 
taken  were  made  in  the  presence  of  a  third 
person,  and  in  no  just  sense  were  either 
confidential  or  privileged. 

(2)  We  attach  no  significance  to  the  cir- 
cumstance that  some  ten  days  after  the 
first  will  was  executed  Mr.  Pilcher  prepared 
the  draft  of  a  more  formal  will.  Admittedly 
he  did  not  sign  it,  and  the  paper  indicates 
no  change  of  purpose  on  his  part,  since  by 
the  last  paper,  as  by  the  first,  he  leaves 
all  his  property  to  his  wife.  Besides,  Mrs. 
Pilcher,  in  response  to  the  question  on 
cross-examination,  "...  Can  you  tell 
the  court  what  induced  Mr.  Pilcher  to  write 
the  paper  of 'December  26th,  if  he  considered 
the  first  paper  his  will?"  answered:  "I  do 
not  think  he  considered  this  last  paper  he 
wrote  as  a  will.  He  told  me — "  Mr.  Bryan 
(the  propounder  of  the  question):  "I  ob- 
ject." Witness:  "I  do  know  ^hat  induced 
him  to  do  it."  But,  at  that  point,  an  ob- 
jection was  again  interposed  and  sustained 
by  the  court. 

It  thus  appears  that  the  information  was 
at  hand,  but  was  excluded  on  technical 
grounds.  Whatever  may  have  been  the  in- 
tention of  the  testator,  however,  in  writing 
the  second  paper,  it  was  never  signed  by 
him  and  could  not  have  had  the  effect  of 
revoking  his  will. 

Upon  the  whole  case,  we  are  of  opinion 
that  the  sentence  of  the  Chancery  court  is 
plainly  right  and  must  be  affirmed. 


WASHINGTON  SUPREME  COURT. 

(Department  No.  1.) 

RUFUB  PACKWOOD  and  Wife,  Respts., 

▼. 
MEKDOTA  COAL  &  COKE  COMPANY  et 

aL,  Appts., 

(—  Wash.  — ,  146  Pac.  163.) 

Water  •—  pollution  of  stream  —  liability. 

The  tise  by  an  upper  riparian  owner  of 
water  from  the  stream  to  wash  for  the  mar- 
ket coal  taken  from  his  mine,  which  is  then 
turned  back  into  the  stream  and  pollutes  it 

ffote,'-' Pollution  of  stream  by  mining 

operations, 

•  This  note  is  supplementary  to  notes  to 
Drake  v.  Lady  Ensley  Coal,  Iron  &  R.  Co. 
24  L.R.A.  64;  Straight  v.  Hover,  22  L.R.A. 
(N.S.)  276;  and  Arminius  Chemical  Co.  v. 
Landrum,  38  L.R.A.<X.S.)  272. 
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to  such  an  extent  as  to  render  it  unfit  to 
water  stock  on  a  lower  riparian  farm,  gives 
the  owner  of  the  latter  a  right  of  action. 

(February  5,  1915.) 

APPEAL  by  defendants  from  orders  of  the 
Superior  Court  for  Lewis  County  deny- 
ing motions  for  judgment  notwithstanding 
the  verdict,  and  for  a  new  trial,  in  an  action 
brought  to  recover  damages  alleged  to  have 
been  caused  by  the  pollution  of  a  certain 
stream  running  through  plaintiffs'  farm,  by 
defendants'  wrongful  acts.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Dysart  &  Ellsbnry  and  G.  D. 
Cunningham,  for  appellants. 

Before  a  lower  proprietor  can  recover 
damages  resulting  from  the  use  of  a  stream 
by  an  upper  proprietor,  the  former  must 
establish  that  the  use  to  which  the  stream 
is  put  by  the  latter  is  an  unreasonable  use, 
and  that  because  of  such  unreasonable  use 
on  the  part  of  the  upper  proprietor  the 
lower  owner  has  suffered  appreciable  in- 
jury. 

McEvoy  V.  Taylor,  56  Wash.  357,  26 
L.R.A.{N.S.)  222,  105  Pac.  851;  Parsons 
V.  Tennessee  Coal,  Iron  &  R.  Co.  —  Ala.  — , 
64  So.  591. 

No  person  is  entitled  to  recover  from  an- 
other for  damages  which  have  been  occa- 
sioned by  his  own  act  or  his  own  neglect. 

Bowman  v.  Humphrey,  132  Iowa,  234,  6 
L.R.A.(N.S.)  1111,  109  N.  W.  714,  1  Ann. 
Cas.  131. 


It  is  not  under  all  circumstanceB  an  un- 
reasonable or  unlawful  use  of  a  stream  to 
throw  or  discharge  into  it  waste  or  impure 
matter,  and  whether,  in  any  given  case,  such 
use  would  b.e  reasonable  or  not,  is  a  ques- 
tion for  the  jury. 

Barnard  v.  Sherley,.  135  Ind.  547,  24 
L.R.A.  668,  41  Am.  St.  Rep.  454,  34  N.  E. 
600,  35  N.  E.  117;  Pennsylvania  Coal  Co. 
v.  Sanderson,  113  Pa.  126,  57  Am.  Rep.  445, 
6  Atl.   453. 

An  upper  proprietor  has  a  right  to  use 
the  water  of  a  stream  in  a  reasonable  man- 
ner. 

People  V.  Hulbert,  131  Mich.  156,  64 
L.R.A.  265,  100  Am.  St.  Rep.  588,  91  N.  W, 
2]1;  Wood,  Nuisances,  3d  ed.  p.  427;  Mer- 
rifield  v.  Worcester,  110  Mass.  219,  14  Am. 
Rep.  592 ;  Dumont  v.  Kellogg,  29  Mich.  420, 
18  Am.  Rep.  102;  2  Farnham,  W^aters,  p. 
1689. 

Messrs.  Forney  &  Ponder,  for  respond- 
ents: 

If  the  offensive  matter,,  in  the  inevitable 
course  of  things,  must  and  does  reach  and 
pollute  the  stream,  so  as  to  materially  im- 
pair its  value,  the  cause  of  action  is  com- 
plete. 

1  Wood,  Nuisances,  3d  ed.  §  428;  Tre- 
vett  v.  Prison  Asso.  98  Va.  332,  60  L.R.A. 
564,  81  Am.  St.  Rep.  727,  36  S.  E.  373; 
Bohan  v.  Port  Jervis  Gaslight  Co.  122  N.  Y. 
18,  9  L.R.A.  714,  25  N.  E.  246;  Columbus 
&  H.  Coal  &  I.  Co.  V.  Tucker,  48  Ohio  St. 
41,  12  L.R.A.  577,  29  Am.  St,  Rep.  528,  26 
N.  E.  630;  Shearm.  &  Redf.  Neg.  §§  733,  734; 


Packwood  v.  Mendota  Coal  &  Coke  Co. 
and  the  other  recent  cases  seem  to  be  in 
accord  with  the  law  on  this  subject  as  stated 
in  the  earlier  notes.  Thus,  it  has  been  held 
that  "the  proprietor  of  a  mining  operation 
has  no  right  to  discharge  culm  and  other 
refuse  of  the  mine  into  a  stream,  or  to  leave 
it  where  it  will  be  carried,  by  ordinary 
floods,  onto  the  land  of  other  persons.  If 
he  does  so  dispose  of  it,  he  renders  himself 
liable  for  any  damages  resulting  therefrom 
to  such  owner.  And  where  the  material  is 
unlawfully  put  into  the  stream,  the  fact 
that  an  extraordinary  flood  was  a  con- 
tributing cause  in  carrying  it  onto  the 
plaintiff's  land  does  not  relieve  the  tort 
feasor  from  responsibility  for  his  wrongful 
act."  Eckman  v.  Lehigh  &  W.  B.  Coal  Co. 
50  Pa.  Super.  Ct.  427. 

And  "one  operating  a  coal  mine  on  his 
own  land  is  liable  in  damages  where  it  ap- 
pears that  the  mine  water  is  diverted  from 
its  natural  outlet  and  by  artificial  means 
raised  to  the  surface  and  discharged  into  a 
stream  of  pure  water  which,  by  reason  of 
its  higher  elevation,  does  not  form  the  naf>- 
ural  drainage  of  the  mine." '  McCune  v. 
Pittsburgh  &  B.  Coal  Co.  238  Pa.  83,  85  Atl. 
1102. 

Nor  does  a  statute  declaring  all  streams 
to  be  public,  and  giving  the  right  to  use 
L.R.A.1915D. 


them  for  mining  purposes,  give  to  one  so 
using  a  stream  the  right  to  send  his  waste 
material  or  debris  down  the  stream,  to  the 
destruction  or  substantial  injury  of  the 
riparian  rights  of  users  of  water  below  for 
irrigation  purposes.  Arizona  Copper  Co.  ▼. 
GUlespie,  230  U.  S.  46,  57  L.  ed.  1384,  33 
Sup.  Ct.  Rep.  1104,  affirming  12  Ariz.  190, 
100  Pac.  465,  which  is  cited  in  note  in  22 
L.R.A.(N.S.)  276. 

And  under  a  statute  making  it  unlawful 
to  throw  into,  or  allow  to  enter,  any  stream 
in  the  state,  any  matted  deleterious  to  the 
propagation  of  fish,  an  operator  of  a  coal 
mine  Has  no  right  to  drain  sulphur  or  mine 
water,  deleterious  to  the  propogation  of 
fish,  from  his  mine  into  a  stream,  even 
though  such  water  is  a  product  of  nature, 
and  the  operator  is  under  the  legal  duty 
to  drain  it  from  the  mine,  and  the  stream 
in  question  is  the  natural  receptacle  of 
such  drainage,  and  there  is  no  known  rea- 
sonable or  practical  way  to  eliminate  the 
sulphur  and  other  objectionable  ingredients 
in  such  water  before  discharging  it  from  the 
mine  and  letting  it  enter  the  stream.  State 
v.  Southern  Coal  &  Transp.  Co.  71  W.  Va. 
470,  43  L.R.A.(N.S.)   401,  76  S.  E.  970. 

But  a  riparian  owner  who,  in  order  to 
gain  the  benefit  of  water  from  a  stream, 
turns  it  out  of  its  course  over  his   land, 
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Frost  ▼.  Berkeley  Phosphate  Co.  42  S.  C. 
402,  26  liJLA.  698,  46  Am.  St.  Rep.  736,  20 
S.  £.  2S0;  29  Cyc.  1183;  21  Am.  &  Eng. 
£nc.  Law,  699;  Brown  &'  Bros.  v.  Illius, 
27  Conn.  84,  71  Am.  Dec.  49;  Lowe  y.  Pros- 
pect Hill  Cemetery  Asso.  58  Neb.  94,  46 
LJI.A.  237,  78  N.  W.  488;  Merrifield  v. 
Lombard,  13  Allen,  16,  90  Am.  Dee.  172; 
Strobel  v.  Kerr  Salt  Co*  164  N.  Y.  303,  51 
L.RJL.  687,  79  Am.  St.  Rep.  643,  58  N.  £. 
142,  21  Mor.  Min.  Rep.  38. 

The  substantial  impairment  by  one  of  the 
legal  rights  of  another  is  unreasonable,  and 
therefore  not  to  be  permitted. 

Cooley,  Torts,  588;  Jiackman  v.  Arlington 
Mills,  137  Mass.  277;  Bohan  v.  Port  Jervis 
Gaslight  Co.  122  N.  Y.  18,  9  L.R.A.  711, 
25  N.  E.  246;  Tetherington  y.  Donk  Bros. 
Coal  &  Coke  Co.  232  111.  522,  83  N.  £.  1048. 

One  who  so  uses  his  property  as  to  di- 
rectly and  substantially  injure  another  is 
made  to  respond  in  damages. 

Straight  v.  Hover,  79  Ohio  St.  263,  22 
L.R.A.(N.S.)  276,  87  N.  E.  174;  Frost  v. 
Berkeley  Phosphate  Co.  42  S.  C.  402,  26 
L.RAl.  693,  46  Am.  St.  Rep.  736,  20  S.  £. 
280;  Trevett  t.  Prison  Asso.  98  Va.  332, 
50  L.R.A.  664,  81  Am.  St.  Rep.  727,  36  S.  £. 
373;  York  v.  Davidson,  39  Or.  81,  66  Pac. 
819,  21  Mor.  Min.  Rep.  452;  Gavigan  v. 
Atlantic  Ref.  Co.  186  Pa.  604,  40  Atl.  834; 
Faulkenbury  v.  Wells,  28  Tex.  Civ.  App. 
621,  68  S.  W.  827;  Day  v.  Louisville  Coal 
&  Coke  Co.  60  W.  Va.  27,  10  L.R.A.(N.S.) 
167,  53  S.  £.  776;  Beach  v.  Sterling  Iron 
&  Zinc  Co.  54  N.  J.  Eq.  65,  33  Atl.  286; 


H.  B.  Bowling  Coal  Cov  v.  Ruffner,  117 
Tenn.  180,  9  L.R.A.(N.S.)  923,  100  S.  W. 
116,  10  Ann.  Caa.  581;  Shearm.  &  Redf. 
Neg.  §§  733,  734;  Columbus  &  H.  Coal  & 
I.  Co.  v.  Tucker,  48  Ohio  St.  41,  12  L.R.A. 
577,  29  Am.  St.  Rep.  528,  26  N.  E.  630; 
Brandenburg  y.  Zeigler,  62  S.  C.  18,  55 
L.R.A.  414,  89  Am.  St.  Rep.  887,  39  S.  E. 
792;  Lavner  v.  Independent  Light  &  Water 
Co.  74  Wash.  373,  133  Pac.  592;  Patrick 
V.  Smith,  75  Wash.  411,  48  LwR.A.(N.S.) 
740,  134  Pac.  1076,  6  N.  C.  C.  A.  108. 

Parker,  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiffs  seek  recovery  of  damages 
which  they  claim  resulted  from  the  poUu^ 
tion  of  a  natural  stream  of  water  running 
through  their  farm,  by  the  unlawful  acts 
of  the  defendants.  Trial  before  the  court 
and  a  jury  resulted  in  verdict  and  judg- 
ment in  favor  of  the  plaintiffs  for  the  sum 
of  $1,000,  from  which  the  defendants  have 
appealed. 

Respondents  have  been  for  some  forty 
years  past  the  owners  of  a  farm  in  Lewis 
county,  which  in  recent  years  they  have 
developed  into  a  valuable  dairy  farm 
through  which  flows  a  natural  stream  of 
water  known  as  Packwood  creek.  The 
water  flowing  in  this  stream  is  by  nature 
pure  and  fresh,  well  suited  Uar  domestic 
and  farm  purposes,  and  especially  for 
watering  stock  of  all  kinds.  It  has  a  con- 
tinuous flow  at  all  seasons  of  the  year,  and 
in  its  natural  state  of  purity  adds  materi- 


knowing  that  it  is  impregnated  with  min- 
eral matter  from  a  mine,  cannot  hold  the 
mine  owner  liable  for  the  injury  caused  to 
his  land  and  vegetation  by  such  mineral 
matter.  Glenn  v.  Crescent  Coal  Co.  145  Ky. 
137,  37  L.R.A.(N.S.)  197,  140  S.  W.  43. 

And  '*a  joint  action  cannot  be  maintained 
against  several  proprietors  of  coal  opera- 
tions acting,  independently,  who  .  .  . 
cast  culm  into  a  stream,  which  is  washed 
onto  tlie  land  of  another,  but  each  is  liable 
for  the  proportion  of  damages  he  caused, 
and  that  only;"  aiid  "the  difficulty  of  ascer- 
taining with  mathematical  exactness  the 
proportion  of  damages  caused  by  each  tort 
feasor— a  difficulty  caused  by  himself — ^is 
not  ground  for  denying  the  plaintiff  the 
right  to  recover  a  substantial  sum;  evidence 
which  reasonably  tends  to  show  the  relative 
proportion,  .and  is  the  best  evidence  of 
which  the  case  is  susceptible,  is  sufficient 
to  warrant  submission  of  the  question  to  the 
jury  under  appropriate  instructions.*'  Eck- 
man  v.  Lehigh  &  W.  B.  Coal  Co.  supra. 
As  to  join  liability  in  such  circumstances, 
see  notes  in  10  L.R.A.(N.S.)  167,  and  40 
L.R.A.(N.S.)  102. 

An  injunction,  also,  will  lie  to  prevent  the 
further  pojllution  of  a  stream  of  pure  water 
at  a  higher  elevation  than  a  coal  mine,  and 
not  forming  the  natural  drainage  thereof, 
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by  diverting  the  water  in  the  mine  from  its 
natural  outlet  and  by,artiflcial  means  rais- 
ing it  to  the  surface  and  discharging  it  into 
the  stream,  unless  it  is  clearly  shown  that 
the  natural  conditions  make  It  impracticable 
to  discharge  the  water  in  any  other  way, 
or  that  the  expense  of  so  doing  would  be 
BO  great  as  substantially  to  deprive  the 
mine  owner  of  his  property.  McCune  v. 
Pittsburgh  &  B.  Coal  Co.  supra. 

And  a  lower  riparian  owner  who  has  suf- 
fered, and  will  continue  to  suffer,  a  special 
injury  not  borne  by  the  public,  from  the 
pollution  of  a  river  by  mining  operations, 
is  entitled  to  injunctive  relief,  notwithstand- 
ing the  contamination  of  the  waters  of  the 
river  constitutes  a  public  nuisance  affecting 
a  large  community  of  riparian  owners  and 
users  of  the  w^ater  for  purposes  of  irriga- 
tion, for  the  abatement  of  which  a  public 
prosecution  might  be  maintained.  Arizona 
Copper  Co.  v.  Gillespie,  supra. 

But  injunction  will  not  lie  to  restrain 
the  dasting  of  mine  water  into  a  stream  to 
the  injury  of  lower  riparian  land,  where  the 
land  is  not  injured  except  when  the  water 
is  turned  out  of  its  course  by  the  complain- 
ant, or  the  channel  is  permitted  by  .him  to 
fill  up  so  as  to  cause  the  water  to  spread 
over  the  adjoining  land.  Glenn  v.  Crescent 
Coal  Co.  supra.  A.  C.  W. 
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ally  to  the  value  of  respondents'  farm.  Ap- 
pellant Mendota  Coal  k  Coke  Company, 
hereinafter  called  the  company,  has  since 
the  year  1910  owned  and  operated  a  coal 
mine  near  Packwood  creek,  some  2  miles 
above  respondents'  farm.  Appellant  John- 
son has  had  the  active  management  of  the 
company's  mine  during  the  whole  of  this 
period.  In  preparii.g  the  coal  for  market, 
the  company  washes  it  by  the  use  of  water 
taken  from  Packwood  creek,  which,  after 
flowing  through  the  washing  machinery, 
flows  back  into  the  stream,  carrying  with  it 
quantities  of  fine  coal,  rendering,  as  the 
evidence  tends  to  show,  the  water  flowing 
in  the  stream  through  respondents'  farm 
unfit  for  domestic  and  farm  purposes,  and 
especially  unfit  for  watering  stock,  which 
is  its  principal  value  to  respondents.  In 
the  operation  of  its  mine  the  company 
maintains  some  fifty  dwelling  houses  for 
its  employees,  from  which  the  sewage  is 
drained  to  cesspools  situated  a  short  dis- 
tance from  the  banks  of  Packwood  creek. 
This  is  also  alleged  by  respondents  in  their 
complaint  to  contribute  to  the  pollution  of 
the  water  of  the  stream  flowing  through 
their  farm.  The  company  is  the  owner  of 
the  land  upon  which  its  mine  and  washing 
machine  and  dwelling  houses  are  situated, 
and  by  virtue  of  the  ownership  of  that  land 
has  riparian  rights,  in  the  water  of  Pack- 
wood  creek  equal  with  the  riparian  rights 
of  respondents. 

Contention  is  made  by  counsel  for  appel- 
lants that  the  evidence  is  not  sufficient  to 
sustain  the  verdict  and  judgment,  and  that, 
in  any  event,  the  verdict  is  excessive.  After 
a  careful  review  of  all  the  evidence  in  the 
record  before  us,  we  have  reached  the  con- 
clusion that  neither  of  these  contentions 
can  be  sustained.  We  do  not  feel  called 
upon  to  analyze  the  evidence  here.  We 
deem  it  sufficient  to  say  that  we  are  satisfied 
that  the  evidence  is  ample  to  sustain  the 
conclusion  that  respondents  were  damaged 
in  the  sum  of  $1,000  by  the  pollution  of 
the  waters  of  the  creek  from  the  washing 
of  the  coal,  though  the  evidence  is  not  free 
from  conflict  upon  that  question.  The  evi- 
dence tending  to  show  damage  from  the 
maintenance  of  cesspools  in  connection  with 
the  dwelling  houses  of  the  employees  of 
the  company,  it  must  be  conceded,  is  not  at 
all  convincing,  even  assuming  that  it  is 
uncontradicted.  This,  however,  would  not 
warrant  our  interfering  with  the  verdict 
upon  the  ground  of  insufficiency  of  the  evi- 
dence, since  the  evidence  of  damage  from 
the  washing  of  the  coal  is  sufficient  to  sus- 
tain the  verdict.  It  may  be  here  remarked 
that  the  record,  read  as  a  whole,  renders 
it  quite  apparent  that  the  principal  damage 
claimed  by  respondents  was  that  resulting 
L.R.A.1916D. 


from  the  washing  of  the  ooal,  especially  in 
that  the  water  of  the  stream  li^as  thereby 
rendered  unflt  for  stock  watering  purposes. 
This,  we  think,  must  have  bden  equally  ap- 
parent to  the  jury. 

Several  of  the  assignments  of  error  made 
and  relied  upon  by  counsel  for  appellants 
challenge  the  ruling  of  the  trial  court  in 
giving  instructions  and  refusing  to  give 
others  requested.  Instructions  requested  by 
counsel  for  appellants  rest  upon  the  theory 
of  the  company's  right  to  the  reasonable  use 
of  the  water  of  Paekwood  creek,  even  if  the 
water  should  by  such  use  become  materially 
polluted  and  respondents  substantially  dam- 
aged thereby.  The  court  gave  to  the  jury, 
among  others,  the  following  instructions: 
"I  instruct  you  that,  although  you  find  that 
the  contamination  or  pollution  complained 
of  is  not  poisonous  nor  deleterious  to  stock 
or  to  human  beings,  nevertheless  if  it  is 
of  such  nature  as  to  render  the  water  less 
fit  for  use  for  domestic,  farm,  or  dairy  pur- 
poses, either  by  man  or  beast,  then  in  law 
the  said  stream  has  been  polluted  and  con- 
taminated, for  which  plaintiffs  are  entitled 
to  recover  damages,  if  they  have  suffered 
any  damages,  and,  if  you  find  that  defend- 
ants have  done  such  acts  as  to  render  said 
stream  less  fit  for  such  uses,  your  verdict 
must  be  for  the  plaintiffs  in  such  amoiuit 
as  you  shall  find  that  defendants  have  in- 
jured the  plaintiffs  in  that  respect." 

This  instruction  is  complained  of  as  ren- 
dering appellants  liable  for  even  the  slight- 
est pollution  of  the  water  of  Packwood 
creek,  and  thereby  depriving  the  company 
of  the  reasonable  use  of  the  water  as  a 
riparian  owner.  It  is  possible  there  would 
be  some  merit  in  this  contention  if  this 
instruction  stood  alone.  It  is,  however,  only 
a  very  general  statem^it  of  the  company's 
liability  touching  its  right  to  the  use  of 
the  water.  It  was  followed  by  an  instruc- 
tion given  to  the  jury  by  the  court,  as 
follows:  "It  is  indeed  the  right  of  a 
riparian  owner  to  have  the  water  of  a 
stream  come  to  him  in  its  natural  purity, 
and  this  rule  is  recognized,  as  well  as  the 
right  to  have  it  fiow  to  his  land  in  its 
natural  flow  in  volume,  but  in  reference  to 
this,  as  well  as  the  air,,  it  is  not  every 
interference  with  the  water  that  imparts 
impurities  that  is  actionable,  but  only  such 
as  imparts  to  the  water  such  impurities  as 
substantially  impair  its  value  for  the  ordi- 
nard  purposes  of  life,  and  render  it  measur- 
ably unfit  for  domestic  purposes,  and  thus 
impairs  the  comfortable  or  beneficial  enjoy- 
ment of  property  in  the  vicinity.  So,  even 
though  you  should  find  that  the  water  of 
Packwood  creek,  as  it  now  flows,  is  not  as 
pure  and  wholesome  as  it  was  previous  to 
the  time  the  Mendota  Coal  k  Coke  Com- 
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pany  commenced  th^  operation  of  its  mine 
at  Mendota,  yet  ii,  by  the  operation  of  that 
mine,  the  defendants  have  not  substantially 
or  materially  polluted  the  water  of  said  Pack- 
wood  creek,  then  under  the  law  your  verdict 
must  be  for  the  defendants." 

These  instructions,  read  together,  we 
think,  state  the  correct  measure  of  the  limit 
of  the  company's  riparian  right  to  the  use 
of  the  water  of  Packwood  creek,  in  the  light 
of  respondents*  equal  riparian  right  therein, 
and  in  view  of  the  'act  that  the  company's 
use  of  the  water  was  conoededly  not  for 
domestic  or  farm  purposes.  Putting  aside, 
for  the  moment,  consideration  of  the  pos- 
alble  pollution  of  the  stream  by  cesspools 
maintained  by  the  company,  we  are  con- 
strained to  hold  that,  in  view  of  the  fact 
that  the  pollution  of  the  water  was  caused, 
as  the  jury  evidently  found,  from  the  wash- 
ing of  coal  by  the  company,  its  liability 
for  damages  to  respondents  depends  upon 
the  extent  of  detriment  to  them  from 
that  cause*  That  is,  ii  the  acts  of  the  com- 
pany resulted  in  the  pollution  of  the  water 
of  the  stream  flowing  through  respondents' 
farm  to  a  substantial  degree,  and  rendered 
it  materially  less  suitable  for  domestic  and 
farm  purposes,  and  they  thereby  suffered 
substantial  damages,  appellants  became  lia- 
ble therefor,,  though  this  might  not  be  the 
limit  of  the  company's  right  to  the  use  of 
the  water  as  riparian  owner,  were  it  putting 
the  water  to  ordinary  domestic  and  farm 
uses,  under  the  law  as  announced  by  us  in 
McEvoy  V.  Taylor,  56  Wash.  357,  26  L.R.A. 
(N.S.)  222,  105  Pac.  851,  where  we  held  in 
effect  that  the  use  of  the  water  of  a  stream 
by  a  riparian  owner  for  ordinary  farm  and 
domestic  purposes,  such  as  allowing  his 
horses,  cattle,  and  fowl  free  access  thereto, 
was  a  reasonable  use,  and  did  not  render 
him  liable  in  damages  to  a  lower  riparian 
owner  ^titled  to  the  use.  of  the  water  for 
farm  and  domestic  purposes,  though  such 
use  rendered  the  water  materially  less  pure, 
to  such  lower  riparian  owner's  substantial 
damage. 

The  use  of  the  water  of  a  stream  for  in- 
dustrial or  manufacturing  purposes  by  a 
riparian  owner,  by  which  it  is  polluted  with 
a  foreign  substance,  we  think,  is  quite  an- 
other matter,  when  it  comes  to  testing  such 
owner's  right  as  against  a  lower  riparian 
owner  entitled  to  the  use  of  the  water  for 
farm  and  domestic  purposes.  In  such  cases 
at  least,  and  possibly  some  others,  we  believe 
the  law  to  be  that  the  right  to  the  reason- 
able use  of  water  by  a  riparian  owner  for 
manufacturing  or  industrial  purposes,  re- 
sulting in  the  pollution  of  the  water  with 
foreign  substances,  is  limited  to  the  extent 
that  such  use  must  not  materially  pollute 
the  water,  to  the  substantial  damage  of  the 
IxR.A.1915D. 


lower  riparian  owner.    This,  we  think,  is  the 
fair  import  of  these  instructions. 

In  Snow  V.  Parsons,  28  Vt.  459,  462,  67 
Am.  Dec.  723,  in  considering  the  alleged  pol- 
lution of  a  stream  by  a  manufacturing 
plant.  Chief  Justice  Redfield,  speaking  for 
the  court,  said:  "The  reasonableness  of 
such  use  must  determine  the  right,  and  this 
must  depend  upon  the  extent  of  detriment  to 
the  riparian  proprietors  below.  If  it  essen- 
tially impairs  the  use  below,  then  it  is  un- 
reasonable and  unlawful,  unless  it  is  a 
thing  altogether  indispensable  to  any  bene- 
ficial use  at  every  point  of  the  stream.  An 
extent  of  deposit  which  might  be  of  no  ac- 
count in  some  streams  might  seriously  affect 
the  usefulness  of  others.  So,  too,  a  kind  of 
deposit  which  would  affect  one  stream 
seriously  would  be  of  little  importance  in  an- 
other. There  is  no  doubt  one  must  be  al- 
,  lowed  to  use  a  stream  in  such  a  manner  as 
to  make  it  useful  to  himself,  even  if  it  do 
produce  slight  inconvenience  to  those  below. 
This  is  true  of  everything  which  we  use  in 
common  with  others.  The  air  is  somewhat 
corrupted  by  the  most  ordinary  use;  large 
manufacturing  establishments  affect  it  still 
more  seriously;  and  some,  by  reason  of  their 
vicinity  to  a  numerous  population,  become 
so  offensive  and  destructive  of  comfort,  and 
health  even,  as  to  be  regarded  as. common 
nuisances.  Within  reasonable  limits,  those 
who  have  a  common  interest  in  the  use  of 
air  and  running  water  must  submit  to  small 
inconveniences  to  afford  a  disproportionate 
advantage  to  others.  It  seems  to  us  that 
this  question  of  the  reasonableness  of  the 
use  of  a  stream^  when  it  is  not  settled  by 
custom)  and  is  in  its  nature  doubtful,  should 
always  be  regarded  as  one  of  f act^  to  be  de- 
termined by  the  tribunal  trying  the  facts." 

These  observations  of  the  learned  chief 
justice  are  quoted  with  approval  in  the  text 
of  2  Cooley,  Torts,  3d  ed.  p.  1216. 

In  Merrifield  v.  Lombard,  13  Allen,  16,  90 
Am.  Dee.  172,  Chief  Justice  Bigelow,  con- 
sidering the  alleged  pollution  of  a  stream 
by  a  manufacturing  plant,  observed:  "The 
law  requires  of  a  party  through  whose  land 
a  natural  water  course  passes,  that  he 
should  use  the  water  in  such  manner  as  not 
to  destroy,  impair,  or  materially  affect  the 
beneficial  appropriation  of  it  by  the  pro- 
prietors of  land  below  on  the  same  stream. 
Each  riparian  owner  has  the  right  to  use 
the  water  for  any  reasonable  and  proper 
purpose,  as  it  flows  through  his  land,  sub- 
ject to  the  restriction  that  he  shall  not 
thereby  deprive  others  of  a  like  use  and  en- 
joyment, of  the  stream  as  it  runs  through 
their  land.  Any  diversion  or  obstruction 
of  the  water  which  substantially  diminishes 
the  volume  of  the  stream,  so  that  it  does 
not  flow  ut  cwrrere  aolebat,  or  which  defiles 
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and  corrupts  it  to  such  a  degree  a^  essen- 
tially to  impair  its  purity  and  prevent  the 
use  of  it  for  any  of  the  reasonable  and 
proper  purposes  to  which  running  water  is 
usually  applied,  such  as  irrigation,  the  pro- 
pulsion of  machinery,  or  consumption  for 
domestic  use,  is  an  infringement  of  the 
right  of  other  owners  of  land  through  which 
a  water  course  runs,  and  creates  a  nuisance, 
for  which  those  thereby  injured  are  entitled 
to  a  remedy.  An  injury  to  the  purity  or 
quality  of  the  water,  to  the  detriment  of 
other  riparian  owners,  constitutes,  in  legal 
effect,  a  wrong  and  an  invasion  of  private 
right,  in  like  manner  as  a  permanent  ob- 
struction or  diversion  of  the  water.** 

In  Day  v.  Louisville  Coal  &  Coke  Co.  ftO 
W.  Va.  27,  10  LJl.A.(N.S.)  167,  53  S.  E. 
776,  there  was  involved  the  pollution  of  a 
stream  by  the  casting  of  coal  and  coke  ref- 
use from  a  mine  and  coke  ovens  in  and 
near  the  water  of  a  stream,  to  the  damage 
of  a  lower  riparian  owner  of  farm  lands 
bordering  thereon,  rendering  the  water  ''un- 
fit for  agricultural  and  domestic  purposes." 
Discussing  the  company's  claimed  right  to 
make  such  use  of  the  stream  by  virtue  of 
its  riparian  ownership.  Justice  Brannon 
very  pertinently  observed:  **This  case  in- 
volves principles  very  important  every- 
where, but  especially  important  in  this 
state  at  present  and  in  the  future;  but 
those  principles  are  old  and  have  been 
called  into  requisition  through  many,  many 
years  in  actions  for  the  pollution  of  streams, 
and  casting  into  them  hurtful  things,  and 
depositing  them  upon  lands  of  riparian 
owners  on  the  stream  below.  The  defend- 
ant contends  that,  as  it  was  using  its  prop- 
erty in  carrying  on  a  lawful  business  very 
useful  to  the  public,  it  is  exempt  from  lia- 
bility, as  it  was  only  exercising  its  rights. 
We  are  told  by  the  able  brief  of  the  defend- 
ant's counsel  that  the  affirmance  of  this 
judgment  will  be  vastly  hurtful  and  disas- 
trous to  the  mining  and  coke  interests  of 
West  Virginia,  and  have  a  tendency  to  de- 
tract from  the  value  of  our  land,  and  hinder 
the  development  of  the  great  wealth  of  coal 
and  iron  in  the  bowels  of  our  mountains, 
and  will  be  subversive  of  great  public  policy, 
which  demands  the  development  of  our 
wealth  therein,  and  tends  to  the  weal  of  the 
whole  people  of  the  state,  and  that  a  few 
individuals  injured  thereby  must  be  without 
redress.  We  cannot  accede  to  this  broad 
proposition.  The  established  maxim  of  cen- 
turies is  Sic  utere  tuo  ut  alienum  non  Icedat 
(so  use  your  own  property  that  you  do  not 
injure  another).  That  rule  is  almost  equal 
to  the  Golden  Rule  in  importance,  and  must 
never  be  lost  sight  of  in  the  daily  doings  and 
transactions  of  organized  society.  A  man 
has  land  upon  a  stream.  He  is  its  sole  lord. 
L.R.A.1915D. 


No  one  has  a  right  to  injure  that  land.  It 
is  protected  by  the  Constitution.  If  one 
up  the  stream  in  his  works,  be  they  ever  ao 
lawful,  honorable,  and  necessary  for  private 
weal  or  public  weal,"  do  thereby  injure  the 
land  of  that  owner  further  down  by  unlaw- 
ful invasion  of  it,  by  casting  upon  it  thingpB 
damaging  it,  or  by  polluting  the  purity  of 
the  water,  rendering  it  unfit  for  the  owner's 
consumption,  aa  it  passes  through  his  land, 
the  man  up  the  stream  must  answer  in  dam- 
ages. One  man  without  fault  is  injured  by 
another.  That  is  enough  for  liability." 
Greene  v.  Nunnemacher,  36  Wis.  60;  Tether- 
ington  V.  Donk  Bros.  Coal  ft  Coke  Co.  232 
111.  522,  83  N.  E.  1048;  Bowman  v.  Humph- 
fey,  124  Iowa,  744,  100  N.  W.  854;  Strobel 
V.  Kerr  Salt  Co.  164  N.  Y.  303,  51  L.R.A. 
687,  79  Am.  St.  Rep.  643,  58  N.  E.  142,  21 
Mor.  Min.  Rep.  38;  H.  B.  Bowling  Coal  Co. 
V.  Ruffner,  117  Tenn.  180,  9  L.R,A.(N.S.) 
923,  100  S.  W.  116,  10  Ann.  Cas.  581 ;  Drake 
V.  Lady  Ensley  Coal,  Iron  &  R.  Co.  24  L.R.A. 
64,  and  note,  (102  Ala.  501,  48  Am.  St.  Rep. 
77,  14  So.  749) ;  Young  v.  Bankier  Distillery 
Co.  [1893]  A.  C.  691,  69  L.  T.  N.  S.  838,  58 
J.  P.  100. 

It  has  been  well  said:  "It  is  difficult,  if 
not  impossible,  to  declare  a  rule  in  language 
so  clear  and  precise  as  that  it  can  be  ap- 
plied with  certainty  to  every  case  that  may 
arise."  Tennessee  Coal,  Iron  &  R.  Co.  v. 
Hamilton,  100  Ala.  252,  261,  46  Am.  St. 
Rep.  48,  14  So.  167. 

We  believe  it  safe,  however,  to  say  that,  in 
the  absence  of  rights  resting  upon  prescrip- 
tion or  custom,  neither  of  which  is  here  in- 
volved, there  can  be  no  more  practical  or 
just  rule  of  liability  resting  upon  riparian 
owners  using  the  water  of  a  stream  for  in- 
dustrial or  manufacturing  purposes,  and 
thereby  polluting  the  water  with  foreign 
substances,  than  tiiat  damage  caused  by 
such  use  and  pollution  of  the  water  renders 
such  user  liable  to  a  lower  riparian  owner 
entitled  to  use  of  the  water  for  domestic 
and  farm  purposes,  whenever  such  damage 
is  of  a  substantial  nature.  This  of  neces- 
sity results  in  the  question  being  one  for 
the  jury,  except  in  eases  where  the  evidence 
is  such  as  to  leave  no  room  for  honest  dif- 
ference of  opinion  as  to  the  substantial  na- 
ture of  the  damage. 

Our  attention  is  called  to  the  case  of 
Pennsylvania  Coal  Co.  v.  Sanderson,  113  Pa. 
126,  67  Am.  Rep.  446,  6  Atl.  453,  which 
counsel  for  appellants  principally  rely  upon 
in  support  of  their  contentions  in  this 
branch  of  the  case.  That  decision  has  re- 
ceived some  criticism  from  the  courts  both 
in  this  country  and  England.  We  think, 
however,  it  is,  in  any  event,  distinguishable 
from  the  case  before  us.  The  stream  in- 
volved in  that  case  was  polluted  by  the  flow 
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ot  water  by  gravity  aloae  from  a  ooal  oozn- 
pany'a  mine.  As  said  at  page  147  of  113 
Pa.  of  the  opinion:  "It  is  elear  tkat  for 
the  consequence  of  this  flow,  which  by  the 
mere  force  of  gravity  naturally,  and  without 
any  fault  of  the  defendants,  carried  the 
water  into  the  brook  and  thence  to  the  plain- 
tiff's pond,  there  could  be  no  responsibility 
as  damages  on  the  part  of  tlie  defendants." 

And  on  page  156  of  113  Pa.  it  is  said: 
"The  defendants  introduced  nothing  into  the 
water  to  corrupt  it.  The  water  flowed  into 
Meadow  brook  just  as  it  was  found  in  the 
mine.  Its  impurities  were  from  naturali 
and  not  from  artificial,  causes." 

The  water  was  not  taken  from  the  stream, 
used  in  washing  the  coal,  and  returned  to 
the  stream  in  a  polluted  condition,  carrying 
foreign  substances,  as  in  this  case.  Even 
the  Pennsylvania  court  in  the  later  case  of 
Lentz  V.  Carnegie  Bros.  145  Pa.  612,  27  Am. 
St.  Eep.  717,  23  AtL  219,  disposed  of  a 
question  similar  to  that  here  involved,  upon 
a  theory  not  materially  out  of  harmony  with 
oar  present  conclusion. 

Some  contention  is  made  by  counsel  for 
appellant  against  certain  instructions  given 
by  the  court  to  the  jury,  which,  It  is  con- 
tended, in  effect  permit  the  jury  to  ignore 
the  evidence  tending  to  show  pollution  of 
the  stream  from  other  sources  than  the 
company's  mining  plant.  The  instructions, 
as  a  whole,  however,  we  think,  render  it 
quite  clear  that  the  jury  were  plainly  given 
to  understand  that  appellants  were  to  be 
held  liable  only  for  their  own  acts  and  to 
the  extent  of  the  damage  attributable  there- 
to. 

It  is  contended  that  the  trial  court  erred 
in  the  admission  of  evidence  over  objections 
of  counsel  for  appellants,  tending  to  show 
the  maintenance  of  cesspools  in  connection 
with  the  dwellings  of  the  company's  em- 
ployees near  the  stream.  We  have  noticed 
that  this  was  one  of  the  claimed  causes 
of  the  pollution  of  the  stream  alleged  in 
respondents'  complaint.  It  seems  to  us  that 
the  objection  to  this  evidence  goes  only  to 
its  weight,  and  therefore  that  its  admission 
must  rest  largely  in  the  discretion  of  the 
trial  court.  Evidence  is  not  inadmissible 
merely  because  it  does  not  within  itself 
prove  all  tliat  the  party  offering  it  is  con- 
tending for  as  to  the  particular  item  of 
damage  claimed.  We  are  not  able  to  see 
that  the  evidence  was  irrelevant  at  the  time 
it  was  offered,  though  we  must  confess  tliat, 
if  respondents'  right  of  recovery  rested  alone 
upon  their  claimed  pollution  of  the  stream 
from  this  source,  appellants  probably  would 
have  been  entitled  to  a  nonsuit.  However, 
we  do  not  |ind  in  the  record  any  motion  to 
exclude  this  evidence  from  the  considera- 
tion of  the  jury  made  after  its  admission, 
L.R.A.1915D. 


nor  do  we  find  any  request  for  instructions 
touching  the  consideration  of  this  evidence 
by  the  jury.  Upon  the  whole  record,  we 
are  not  able  to  see  that  any  error  has  been 
committed  in  this  regard  which  counsel 
for  appellants  can  now  complain  of.  It  is 
apparent  from  the  record  before  us,  viewed 
as  a  whole,  that  this  claim  of  pollution  of 
the  stream  was  all  but  lost  sight  of  in  the 
trial  of  the  case;  and  it  is  hard  to  believe 
that  it  had  any  influence  upon  the  minds 
of  the  jury  as  a  contributing  cause  of  the 
pollution  of  the  stream.  Upon  the  whole 
record,  we  do  not  feel  warranted  in  dis- 
turbing the  judgment  upon  this  ground. 

We  conclude  that  the  record  is  free  from 
prejudicial  errors,  and  that  the  judgment 
must  be  affirmed. 

Morris,  Ch.  J.,  and  Holcomb,  Mount, 
and  Cliadwlck,  JJ.,  concur. 

Petition  for  rehearing  denied. 


ARKANSAS  SUPREME  OOTDRT, 

ALLEN  WALTON,   Intervener,  Appt., 

V. 

F.  G.  PROUTT,  Receiver  of  Blytheville 
Water  Company. 

(—  Ark.  — ,  174  S.  W.  1152.) 

Water  ^-  mnnlcfpal  supply  —  right  of 
consumer  to  enforce  contract. 

1.  A  consumer  may  maintain  an  action 
to  enforce  the  rates  provided  in  a  contract 
between  a  municipal  corporation  and  a  cor- 
poration for  supplying  water  to  the  inhab- 
itants. 

Same  —  rates  —  sliding  scale  —  con- 
struction. 

2.  A  contract  establishing  meter  rates  for 
water  for  a  certain  amount  of  consumption 
or  less  per  month,  a  less  rate  for  a  con- 
sumption between  the  amount  specified  and 
a  larger  maximum  quantity,  and  so  on  until 
a  rate  is  fixed  for  all  consumption  over  the 
final  maximum  specified,  with  a  provision 
that  the  minimum  amount  of  bill  under  one 
rate  shall  not  be  less  than  the  maximum 
under  the  preceding  rate,  does  not  require 
pa;)'ment  of  the  rates  fixed  for  all  consump- 
tion between  the  divisions  specified,  but 
fixes  classes  of  consumers  to  be  charged  a 
single  rate  according  to  the  total  amount  of 
their  consumption. 

(March  15,  1915.) 

Jfote,  ^  Consutnefs  right  to  compel 
public  service  corporation  to  reapeet 
rates  stipulated  in  contract  with  ntti- 
nicipallty. 

For  a  discussion  of  the  earlier  cases  in- 
volving consumer's  right  to  compel  water 
company  to  furnish  water-  at  rates  stipu- 
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APPEAL  by  intervener  from  a  decree  of 
the  Chancery  Court  for  Mississippi 
County,  construing  a  contract  between  the 
water  company  and  the  city  of  Blytheville 
with  respect  to  rates  to  be  charged  to  con- 
sumers.   Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Allen  Walton  in  propria  persona, 

Mr.  J.  S.  Allen,  for  appellee: 

The  provisions  of  the  franchise  ordinance 
as  to  meter  rates  to  be  charged  private  con- 
sumers were  essentially  a  contract  between 
the  water  company  and  the  city. 

Cleburne  Water,  Ice  &  Lighting  Co.  v. 
Cleburne,  13  Tex.  Civ.  App.  141,  35  S.  W. 
734. 

The  statutory  remedy  in  cases  of  this 
character  is  exclusive,  and  resort  cannot  be 
had  to  the  courts  until  the  relief  to  which 
a  consumer  is  entitled  has  been  denied  him 
under  the  remedy  provided  by  statute. 

Nebraska  Teleph.  Co.  v.  State,  55  Neb. 
627,  45  L.R.A.  113,  76  N.  W.  171;  State 
ex  rel.  Moore  v.  Chicago,  St.  P.  M.  &  O.  R. 
Co.  19  Neb.  476,  27  N.  W.  434. 

Recovery  will  not  be  allowed  on  a  con- 


tract to  which  the  plaintiff  is  not  a  party-, 
and  where  there  is  no  privity  of  contract 
between  plaintiff  and  defendant. 

Howsman  ▼.  Trenton  Water  Co.  119  Mo. 
304,  23  L.R.A.  146,  41  Am.  St.  Rep.  654, 
24  S.  W.  784 ;  Davis  v.  Clinton  Waterworks 
Co.  64  Iowa,  69,  37  Am.  Rep.  185,  6  N.  W- 
126;  Becker  v.  Keokuk  Waterworks,  79 
Iowa,  419,  18  Am.  St.  Rep.  377,  44  N.  W- 
694 ;  Fowler  v.  Athens  City  Waterworks  Co. 
83  Ga.  219,  20  Am.  St.  Rep.  313,  9  S.  £. 
673;  Mott  V.  Cherryvale  Water  Ar  Mfg.  Co. 
48  Kan.  12,  15  L.R.A.  376,  30  Am.  St.  Rep. 
267,  28  Pac.  989;  Jefferson  v.  Asch,  53  Minn. 
446,  25  L.R.A.  257,  39  Am.  St.  Rep.  618, 
55  N.  W.  604;  Eaton  v.  Fairbury  Water- 
works Co,  37  Neb.  546,  21  L.R.A.  663,  40 
Am.  St.  Rep.  610,  56  N.  W.  201. 

The  construction  of  the  franchise  adopted 
by  the  lower  court  is  correct,  and  witliout 
regard  to  the  technical  bar  to  Walton's  suit, 
and  the  technical  defects  in  the  manner  in 
which  he  sought  to  present  the  issue,  hia 
appeal  must  be  dismissed. 

Straus  V.  Wanamaker,  176  Pa.  213, 
34   Atl.   648;    2    Bl.    Com.    p.   380;    Hazle- 


lated  in  contract  with  municipality,  see  note 
to  Pond  V.  New  Rochelle  Water  Co.  1  L.R.A. 
(N.S.)   958. 

See  also  Robbins  v.  Bangor  R.  &  Electric 
Co.  1  L.R.A.(N.S.)  963,  on  the  same  ques- 
tion. 

The  cases  involving  the  right  of  a  con- 
sumer to  compel  a  public  service  corpora- 
tion to  respect  the  rates  stipulated  in  the 
contract  between  it  and  the  city  are  ex- 
tremely few.  Of  the  cases  actually  discuss- 
ing this  question.  Pond  v.  New  Rochelle 
Water  Co.  supra,  and  Walton  v.  Proutt 
are  the  most  satisfactory.  These  cases  agree 
that  the  consumer  has  the  right  to  bring 
such  an  action. 

In  Wood  V.  New  York  Inter-Urban  Water 
Co.  157  App.  Div.  407,  142  N.  Y.  Supp.  626, 
holding  that  a  consumer  of  water,  has  a 
right  of  action  against  the  water  company 
for  the  enforcement  of  rates  stipulated  in 
its  contract  with  the  city,  the  court  does 
not  stop  to  discuss  the  question,  but  cites 
Pond  v.  New  Rochelle  Water  Co.  supra,  as 
authority. 

In  Farnsworth  v.  Boro  Oil  &  Gas  Co.  76 
Misc.  37,  134  N.  Y.  Supp.  348,  affirmed  on 
the  opinion  of  the  court  below  in  155  App. 
Div.  79,  139  N.  Y.  Supp.  736,  it  is  held  that 
an  inhabitant  of  a  town  who  takes  gas  from 
a  public  service  corporation  is  a  proper  par- 
ty to  maintain  an  action  to  restrain  the 
gas  company  from  charging  a  higher  rate 
than  that  agreed  upon  at  the  time  it  re- 
ceived consent  from  the  town  board  to  con- 
struct its  pipe  lines.  It  does  not  appear 
from  the  case,  however,  that  the  gas  com- 
pany raised  any  question  as  to  the  right 
of  the  plaintiff  to  bring  the  action,  and  the 
court  therefore  dismisses  the  subject  with 
a  sentence. 

In  Cleburne  Water,  Ice,  &  Lighting  Co.  1 
L.R.A.1915D. 


V.  Cleburne,  13  Tex.  Civ.  App.  141,  35  S.  W. 
733,  an  action  by  a  city  to  enjoin  a  public 
service  corporation  from  charging  a  higher 
rate  for  water  than  that  authorized  by  the 
contract  between  the  parties,  the  court  de- 
clares that  no  citizen  has  the  right  to  bring 
the  action,  and  bases  thereupon  the  conclu- 
sion that  the  city  must  therefore  be  the 
proper  party  to  hiring  the  action.  The  court 
says:  ''We  think  it  clear  .  .  .  that  no 
public  duty  was  imposed  upon  the  appellant 
[water  company]  by  the  contract  with  the 
city,  nor  did  any  contractual  relations  exist 
between  the  appellant  and  the  citizens  of 
Cleburne  that  would  give  them  the  right  to 
recover  for  a  breach  of  the  contract.  It 
follows,  we  think,  that,  as  the  city  had  un- 
dertaken to  supply  the  citizens  with  water, 
and  having  contracted  with  appellant  to 
perform  that  undertaking,  and  as  the  citi- 
zens could  not  sue,  the  city  had  the  right 
to  sue  to  enforce  the  performance  thereof. 
The  city  not  only  had  the  right  to  sue  to 
enforce  the  contract,  but  it  was  its  duty 
to  see  that  the  contract  was  enforced,  and 
the  rights  of  the  citizens  protected  there- 
under." 

See,  upon  the  question  of  the  right  of  a 
property  owner  to  maintain  an  action 
aeainst  a  water  company  for  failure  to  sup- 
ply sufficient  water  for  fire  purposes,  aa 
required  by  its  contract  with  the  munici- 
pality, the  note  to  Hone  v.  Presque  Isle 
Water  Co.  21  L.R.A.(N,S.)  1021.  And  see 
later  cases  cited  in  notes  to  Baum  v.  Somer- 
ville  Water  Co.  46  L.R.A.(NJS.)  966,  and 
Howsmon  v.  Trenton  Water  Co.  23  LJI.A. 
146. 

As  to  the  establishment  and  regulation 
of  municipal  water  supply,  generally,  see 
note  to  State  ex  rel.  Hallauer  v.  Gosnell, 
61  L.R.A.  33.  E.  L.  D. 
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ion  Coal  Co.  ▼.  Buck  Mountain  Coal 
Co.  67  Pa.  301,  2  Mor.  Min.  Rep.  389;  Ft. 
Smith  Light  &  Traction  Co.  v.  Kelley,  94 
Ark.  461,  127  S.  W.  976;  Phcenix  Cement 
Sidewalk  Co.  y.  RuaselWille  Water  &  Light 
Co.  101  Ark.  22,  140  S.  W.  996. 

McCullocb,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

This  case  involves  a  construction  of  the 
language  of  a  franchise  granted  by  the  city 
of  Blytheville  to  a  private  corporation,  au- 
thorizing said  corporation  to  furnish  water 
to  the  inhabitants  of  said  city.  The  con- 
troversy relates  to  the  rates  authorized  to 
he  charged  for  the  consumption  of  water. 
T.*e  first  question  presented,  however,  is 
whether  or  not  appellant,  a  citizen  of  the 
city,  has  a  right  to  maintain  an  action  to 
compel  those  acting  under  the  franchise  to 
comply  with  the  terms  thereof.  Creditors 
of  the  water  Company  institute  an  action 
in  the  chancery  court  of  Mississippi  county, 
and  a  receiver  was  appointed  by  the  court 
to  take  charge  of  the  plant  and  operate  it 
during  the  pendency  of  the  litigation.  The 
receiver  filed  a  petition  asking  the  court 
to  construe  the  Contract  between  the  com- 
pany and  the  city,  with  respect  to  the  scale 
of  charges  to  be  made  against  the  consumers 
c^  water,  and  to  give  instructions  to  the 
received  on  that  score.  Appellant,  who  was 
a  citizen  of  the  city,  intervened,  and  asked 
that  the  contract  be  construed,  and  the  re- 
ceiver be  ordered  to  carry  out  the  contract 
according  to  tlte  court's  oonstmction  of  it. 
The  court  refused  to  place  upon  the  con- 
tract the  interpretation  contended  for  by 
appellant,  and  an  appeal  is  prosecuted  to 
this  court. 

We  are  of  the  opinion  that  appellant,  as 
a  citizen  and  user  of  water  in  the  city,  has 
a  right  to  maintain  an  action  to  compel 
the  water  company  to  comply  with  its  con- 
tract. There  are  authorities  which  dearly 
sustain  that  view,  and  we  think  they  are 
correct.  1  Famham,  Waters,  §  160,  B; 
Pond  V.  New  Rochelle  Water  Co.  183  N.  Y. 
330,  1  L.R.A.(N.S.)  958,  76  N.  E.  211,  6 
Ann.  Cas.  504;  Bobbins  v.  Bangor  R.  & 
Electric  Co.  100  Me.  496,  1  L.R.A.(N.S.) 
963,  62  Atl.  136.  The  New  York  court  of 
appeals,  in  the  case  cited  above,  based  its 
conclusion  on  the  ground  that  the  contract 
was  made  for  the  benefit  of  the  citizens  of 
the  municipality,  and  that  a  citizen  had  a 
right  to  sue  on  the  contract.  The  Maine 
court  based  its  conclusion  on  the  ground 
that  mandamus  was  the  proper  remedy  to 
compel  the  performance  of  the  contract,  and 
that  an  individual  had  the  right  to  sue  to 
compel  the  performance  of  the  public  duty. 
Both  of  those  decisions  distinguish  the  ques- 
tion of  the  right  of  a  citizen  to  sue  for 
L.R.A.1915D. 


damages  resulting  from  a  breach  of  the  con- 
tract. This  court  has  followed  the  great 
weight  of  authority  in  holding  that  a  citi- 
zen cannot  maintain  a  suit  for  damages  re* 
suiting  from  a  breach  of  a  contract  of  this 
kind,  putting  it  on  the  ground  that  the  citi- 
zens of  the  municipality  are  not  parties  to 
the  contract.  Collier  v.  Newport  Water, 
Light  &  P.  Co.  100  Ark.  47,  139  S.  W.  636, 
Ann.  Cas.  1913D,  458.  The  question  now 
presented  is  different  from  that,  and  we 
hold  that,  while  there  is  no  right  of  action 
for  a  breach  of  the  contract,  a  citizen  of 
the  municipality,  notwithstanding  the  fact 
that  he  cannot  be  treated  as  a  party  to  the 
contract,  has  a  right  to  sue  to  compel  the 
performance  of  the  public  duty  which  rests 
upon  the  holder  of  the  franchise.  We  are 
not  concerned  at  this  time  about  whetiier 
the  proper  remedy  is  in  equity  or  at  law 
by  mandamus.  No  suit  could  be  maintained 
either  at  law  or  in  equity  against  the  cor- 
poration in  the  hands  of  the  receiver  with- 
out first  obtaining  the  consent  of  the  oourt, 
and  a  citizen  had  a  right  to  come  into  the 
court  of  equity  where  the  affairs  of  the 
corporaticm  are  being  administered  through 
an  agency  of  the  court. 

The  controversy  arises  over  the  interpre- 
tation of  the  following  clause  of  the  con- 
tract regulating  rates: 

"Any  consumer  whose  annual  rental  under 
the  flat  rate  for  any  single  connection  equals 
$15  per  annum  may  elect  to  have  his  service 
metered. 

Meter  Rates. 

2,600  gallons  or  less  per  month,  per 
M  gal 30 

2,500  to  5,000  gal.  per  month,  per 
M  gal .25 

5,000  to  10,000  gal.  per  month,  per 
M  gal 20 

Above   10,000   gal.   per   month,   per 
M  gal 16 

'The  minimum  amount  of  bill  under  one 
rate  shall  not  be  less  than  the  maximum 
under  the  preceding  rate.  The  minimum 
meter  rate  to  be  76^  per  month.  The  water 
company  may  make  special  contracts  with 
private  concerns  for  the  use  of  water  for 
unusual,  special,  or  peculiar  purposes  or  for 
purposes  not  specified  in  the  foregoing  table 
of  rates,  but  it  will  not  be  required  to  fur- 
nish any  service  connection  of  less  than  $6 
per  annum." 

It  is  contended  on  behalf  of  the  appellee 
that  the  proper  interpretation  of  the  con- 
tract means  that  what  is  called  the  "accu- 
mulative" or  "sliding"  scale  means  that  a 
consumer  must  pay  30  cents  per  1,000  gal- 
Icms  for  the  first  2,500  gallons  used,  and 
25  cents  per  1,000  for  excess  over  2,500  gal- 
lons up  to  5,000  gallons,  and  so  on  up  to 
the  maximum  amount  provided  for.    On  the 
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other  hand,  it  is  contended  by  appellant  that 
the  contract  should  be  construed  as  adopt- 
ing what  is  termed  the  "flat"  scale,  which 
constitutes  a  division  of  customers  into 
classes  according  to  the  amount  of  water 
consumed,  and  provides  a  rate  for  each 
class.  The  court  adopted  appellee's  conten- 
tion, but  we  think  that  is  an  erroneous 
interpretation  of  the  contract.  Much  plained 
language  could  have  been  used  if  the  f  ramers 
of  the  franchise  had  intended  what  the 
court  interprets  the  language  to  mean.  It 
could  easily  have  been  stated  that  the  rate 
of  30  cents  per  1,000  should  be  charged  for 
the  first  2,500  gallons,  and  the  lower  rates 
for  the  excess,  on  up  to  the  maximum;  but, 
instead  of  that,  the  language  has,  we  think, 
been  employed  which  means  quite  another 
thing.  If  that  was  the  correct  view,  no 
meaning  whatever  could  be  given  to  the 
clause  which  provides  for  a  minimum 
amount  under  each  classification  of  rates. 
In  other  words,  if  the  framers  of  the  city 
ordinance  had  intended  it  to  mean  that 
such  a  rate  should  be  charged  up  to  a  cer- 
tain amount,  and  another  rate  for  the  ex- 
cess, it  would  have  been  useless  to  have 
prescribed  a  minimum  rate  on  each  separate 
classification*  Wh^i  the  whole  of  this  scale 
of  rates  is  read  together,  we  are  convinced 
that  it  means  what  the  appellant  contends 
for, — ^that  is  to  say,  the  flat  scale,  which 
divides  the  customers  into  classes  according 
to  the  quantity  of  water  used  per  month, — 
and  that  the  consumers  are  entitled  to  have 
water  furnished  according  to  the  rates  fixed 
for  the  class  within  which  each  falls. 

The  decree  is  therefore  reversed,  and  the 
cause  remanded,  with  directions  to  enter  a 
decree  in  accordance  with  this  opinion. 
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GISH  BANKING  COMPANY,  Appt., 

V. 

SAM  LEACHMAN'S  ADMINISTRATOR 

et  al. 

(163  Ky.  720,  174  S.  W.  492.) 

Bank  —  Joint  account  —  payment  of  in- 
dividual checks. 

A  bank  which  pays  upon  the  checks  of  the 


wife  alone  a  man's  money  deposited  to  the 
joint  account  of  himself  and  wife  is  liable 
to  him  therefor  except  so  far  as  he  may 
have  ratified  the  checks  or  received  the  bene- 
fit of  them. 

(March  23,  1915.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Muhlenbergr 
County,  overruling  a  motion  for  a  new 
trial  in  an  action  brought  to  recover  the 
amount  alleged  to  have  been  deposited  to 
the  joint  credit  of  plaintiffs  in  defendant's 
bank,  and  which  it  refused  to  pay.  Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Walker  Wilkins  and  O'Rear  A 
Williams  for  appellant. 

Messrs.  H.  N.  Luklna  and  Miller  A 
Sandidge,  for  appellees: 

If  several  persons  make  a  deposit  to 
their  joint  credit  in  bank,  it  must  have 
the  signature  of  all  of  them  appended  to 
the  check  before  paying  it. 

2  BoUes,  Bkg.  p.  593;  Morse,  Banks  &  Bkg« 
§  435;  2  Dan.  N^.  Inst.  §  1612;  Coote  v. 
Bank  of  United  States,  3  Cranch,  G.  C.  50, 
Fed.  Cas.  No.  3,203;  Tompkins  v.  McGinn, 
—  Tex.  Civ.  App.  —,  85  S.  W.  452;  Deni- 
gan  V.  Hibernia  Sav.  &  L.  Soc.  127  Gal. 
137,  59  Pac,  389;  Columbia  Finance  & 
T.  Co.  V.  First  Nat.  Bank,  116  Ky.  374, 
76  S.  W.  156;  Neiman  v.  Beacon  Truat 
Co.  170  Mass.  452,  64  Am.  St.  Rep.  315, 
49  N.  E.  748. 

The  money  in  controversy  was  in  Bland- 
ford's  bands,  as  agent,  being  held  by  him 
for  Sam  Leachman,  which  fact  was  known 
by  the  cashier  of  the  bank.  The  bank 
would  not  be  excused  even  if  the  monev 
was  deposited  by  him,  at  the  instance  of 
the  cashier,  to  the  credit  of  Lisuie  Leach- 
man. 

Duckett  v.  National  Mechanics'  Bank, 
86  Md.  400,  39  L.RJl.  84,  63  Am.  St. 
Rep.  513,  38  Atl.  983;  Munnerlyn  v.  Au- 
gusta Sav.  Bank,  88  Ga.  333,  30  Am.  St. 
Rep.  159,  14  S.  E.  554;  State  Nat.  Bank 
V.  Reilly,  124  111.  464,  14  N.  E.  857 ;  Essex 
County  V.  Newark  City  Nat.  Bank,  48 
N.  J.  Eq.  51,  21  Atl.  185;  Walker  v. 
Manhattan  Bank,  25  Fed.  255;  1  Morse, 
Banks  &  Bkg.  §  317;  Swift  v.  Williams, 
i  68  Md.  237,  11  Atl.  835. 


Note*  —  Batiks :  payment  of  money  de- 
posited on  joint  account. 

This  note  does  not  include  questions 
arising  upon  the  death  of  one  of  two  or  more 
depositors,  nor  cases  of  deposits  by  public 
officers.  Deposits  by  partnerships  are  also 
excluded  as  involving  the  general  agency  of 
partners  in  the  use  of  the  firm  name. 

Violations  of  agreements  to  pay  out  trust 
funds  only  on  the  assent  of  the  trustee's 
surety  are  not  included.  For  validity  of 
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agreement  with  surety  as  to  custody  or  con- 
trol of  trust  funds,  see  the  note  to  Fidelity 
&  D.  Co.  V.  Butler,  16  L.R.A.(N.a)  994. 

Generally  as  to  liability  of  coexecutor  for 
default  of  one  permitted  to  manage  estate, 
see  the  note  to  Cheever  v.  Ellis,  11  L.R.A. 
(N.S.)  296. 

In  general. 

Withdrawals  from  a  joint  deposit  in  bank 
require  the  authority  of  all  the  depositors. 
GiSH    Bkg.    Co.    v.    Leachman;    Columbia 
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Hurt>  J.,  delivered  the  opinion  of  the 
court: 

The  Gish  Bankings  Company  is  a  bank- 
ing oorporation  at  Central  City,  and  doing 
a  general  banking  business.  Sam  Leach- 
man  owned  a  house  and  lot  in  the  town, 
which  was  conveyed  to  him  by  deed  on 
May  25,  1901.  '  Abo  at  the  year  1908,  he 
executed  a  note  to  appellant  for  a  loan, 
and  to  secure  it  he  gave  appellant  a  mort- 
gage upon  this  house  and  lot,  in  which 
his  wife,  Lizzie  Leachman,  joined.  She 
also,  jointly  with  Sam  Leachman,  executed 
the  note  sued  on,  but  for  what  purpose 
it  does  not  appear,  as  she  seems  to  have 
owned  no  property  of  her  own.  This  note 
was  not  paid  off,  but  was   renewed   every 


four  months,  until  the  year  1913.  In  the 
meantime  Leachman  and  his  wife  and  son 
and  daughter  had  removed  to  the  city  of 
Louiaville.  A  short  time  previous  to  June, 
1913,  Samuel  Xeachman  entered  int?  a 
contract  with  C.  H.  Blandford  &  Company, 
real  estate  agents  in  Greenville,  to  pro- 
cure a  sale  for  him  of  the  house  and  lot 
at  the  sum  of  $2,000;  they  to  have  a 
commission  of  5  per  cent  for  making  the 
sale.  The  contract  was  in  writing,  and 
waa  signed  by  Samuel  Leachman  and  his 
wife,  Lizzie  Leachman.  Shortly  before  the 
19th  of  June,  C.  H.  Blandford  t  Company 
notified  Samuel  Leachmai.  that  they  could 
make  a  sale  of  his  property  for  hira  for 
$1,700.  The  real  estate  firm  received  a 
telegram   from  Louisville,  signed   by  Sam- 


Finance  &  T.  Co.  V.  First  Nat.  Bank, 
lie  Ky.  374,  76  S.  W.  156;  Neiman  v. 
Beacon  Trust  Co.  170  Mass.  452,  64  Am.  8t. 
Rep.  315,  49  N.  E.  748  (infra,  next  sub- 
division) ;  Dixon's  Case,  2  Lewin,  C.  C.  178. 

Thus,  in  Dixon's  Case,  supra,  it  was  held 
that  where  a  banker  holds  a  joint  deposit 
for  three  persons,  which,  by  the  agreement, 
requires  the  three  persons  to  draw  it,  and 
one  of  the  depositors  obtains  the  money  by 
securing  others  to  personate  his  codeposit- 
ors,  he  commits  a  fraud  ^n  the  banker. 

In  Columbia  Finance  &  T.  Co.  v.  First 
Nat.  Bank,  118  Ky.  874,  76  S.  W.  156,  cited 
and  quoted  in  Gish  Bko.  Co.  v.  Leach- 
man, the  bfuik,  on  the  direction  of  one  of 
the  three  depositors,  had  appropriated  part 
of  the  deposit  to  the  payment  of  a  debt  of 
that  depositor  to  it.* 

In  Mulcahy  v.  Devlin,  2  N.  Y.  City  Ct. 
Rep.  218,  the  court  observed  that  if  an  ac- 
count be  in  the  name  of  '^A  or  B,"  on  notice 
of  one  of  them  not  to  pay  the  other  the  bank 
may  interplead,  as  such  a  payment  after 
such  notice  Would  mean  liability  for  the 
amount  belonging  to  the  notifying  partv. 

But  in  Carr  v.  Fidelity  Bank,  126  N.  C. 
186,  35  S.  E.  246,  where  the  agent  of  two 
tenants  in  common  deposited  their  rents 
under  the  name  of  "A  and  B,"  and  one 
of  such  tenants  in  common  drew  most 
of  the  money  out  by  a  check  signed  "A 
and  B*'  it  was  held  that  the  bank  was  not 
liable,  as  the  form  of  the  account  was 
that  of  a  partnership,  and  therefore  one 
party  had  the  right  to  draw  it  out  by  check 
signed  in  this  form. 

Similarly,  when  checks  require  a  counter 
signature,  the  bank  is  liable  if  it  pays  with- 
out it. 

Thus,  where  a  partnership  notified  a  bank 
not  to  pay  its  checks  unless  they  were 
countersigned  by  its  bookkeeper,  and  the 
bank  nevertheless  paid  certain  checks  with- 
out being  so  countersigned,  it  was  held  that 
the  bank,  suing  for  an  overdraft,  could  not 
recover  the  amount  of  these  checks  without 
showing  that  the  firm  received  the  benefit  of 
the  payment.  Gladstone  Exch.  Bank  v. 
Keating,  94  Mich.  429,  53  N.  W.  1110. 

Where  a  bank  in  which  a  receiver  de- 
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posited  money  under  an  order  of  the  court 
directing  that  it  be  not  withdrawn  except  on 
checks  countersigned  by  the  order  of  the 
court  pays  out  money  on  uncountersigned 
checks  of  the  receiver,  although  aware  of  the 
order,  it  is  liable  for  the  money  so  paid  out 
and  misappropriated  by  the  receiver. 
American  Nat.  Bank  v.  Fidelity  &  D.  Co. 
129  Ga.  126,  58  S.  E.  867,  12  Ann.  Cas.  666, 
dictum,  as  the  remedy  against  the  bank  had 
been  lost  by  the  statute  of  limitations. 

—extent  of  liability  where  payment  is  made 
to  one  joint  depositor. 

It  is  the  extent  of  the  interest  of  the 
wronged  depositor  at  the  time  of  the  with- 
drawal which  determines  the  amount  of  lia- 
bility of  the  bank  which  has  pa  hi  out  the 
joint  deposit  on  the  order  of  the  other  de- 
positor. Thus,  where  two  persons  made  a 
joint  deposit  in  a  bank  which  agreed  not  to 
pay  any  part  thereof  except  upon  the  joint 
check  of  both  depositors,  and  a  few  days 
later  the  bank,  on  the  representation  of  one 
of  the  depositors  that  she  had  become  the 
owner  of  the  whole  deposit,  paid  her  the  en- 
tire amount  thereof,  the  bank  was  held 
liable  to  the  other  depositor  for  his  interest 
in  the  deposit  at  the  time  of  its  withdrawal. 
He,  as  a  matter  of  fact,  owned  one  half  of 
the  deposit  when  made  and  three  fourths  at 
the  time  of  the  withdrawal,  but  the  bank 
was  not  aware  at  the  time  of  the  deposit  of 
the  respective  rights  of  the  parties,  and 
made  no  inquiry.  Neiman  v.  Beacon  Trust 
Co.  170  Mass.  452,  64  Am.  St.  Rep.  315,  49 
N.  E.  748. 

Trustees. 

Generally  speak ingj  money  deposited  with 
a  bank  to  the  credit  of  more  than  one  trustee 
cannot  be  lawfully  withdrawn  without  the 
order  of  all  the  trustees.  Swift  v.  Williams, 
infra. 

Thus  in  Innes  v.  Stephenson,  1  Moody  & 
R.  145,  it  was  held  that  bankers  paying 
money  on  the  signatiire  of  one  assignee  in 
bankruptcy  and  on  the  forged  signature  of 
the  other  are  liable  for  the  money. 
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uel  Leachmftn  and  his  son,  H.  T.  Leach-] 
man,  and  dated  19th-20th  day  of  Tune, 
directing  them  to  make  the  sale  at  that 
price,  and  to  deposit  the  money,  less  the 
commission  to  be  paid,  in  the  bank  of 
Gish  Banking  Company.  The  telegram 
further  notified  the  real  estate  firm  that 
the  deeds  were  in  the  Gish  Banking  Com- 
pany. As  soon  as  the  trade  was  closed, 
Samuel  LeaChman  and  his  wife,  Lizzie 
Leachman,  executed  a  deed  to  the  purchaser 
for  the  land,  and  on  the  23d  day  of  June 
C.  H.  Blandf ord, '  representing  the  real  es- 
tate firm,  after  paying  the  taxes  due  upon 
the  property,  and  taking  out  his  commis- 


sion for  the  sale,  execnted  a  check  on  the 
23d  day  of  June  to  the  Gish  Banking  Com- 
panv  for  $1,591.56,  on  ''account  di  S.  and 
Lizzie  Leachman."  In  order  to  prepare  this 
deed,  Blandford  had  gone  into  the  bank 
and  obtained  the  mortgage^  which  it  held 
against  Leachman,  to  obtain  the  boundary 
of  the  property,  for  the  purpose  of  prepar- 
ing the  deed.  When  he  deposited  thia 
check,  B.  H.  Lam,  the  cashier  of  the  bank, 
made  out  a  deposit  slip,  showing  the  de- 
posit of  $1,211.55  in  the  bank  to  the  credit 
of  Lizzie  Leacbman. 

It   seems   that   the   note  which   Samuel 
Leachman  owed  at  the  bank  amounted  to 


Compare  Stone  y.  Union  Sav.  Bank,  in- 
fra, "Executors." 

Where  one  of  two  trustees  being  about  to 
depart  for  Europe  obtained  an  order  from 
the  court,  authorizing  his  cotrustee,  in  his 
absence,  to  receive  the  purchase  money  of  a 
sale  which  the  trustees  had  made  of  trust 
property,  ^'and  in  all  respects  to  act  as  fully 
m  all  matters  pertaining  to  said  trust  as  if 
both  were  present  and  acting,"  and  the 
other  trustee  received  a  check  for  such 
purchase  money  indorsed  to  the  order  of 
both  trustees,  which  was  deposited  to 
their  joint  credit,  and  thereafter  he  drew 
out  and  misappropriated  a  considerable 
portion  of  the  money  by  check  signed  by 
himself,  trustee,  and  which  he  also  signed 
in  the  name  of  the  other  trustee,  by  him- 
self, it  was  held  that  the  bank  must  re- 
spond to  the  trust  fund  for  the  money. 
(The  check  given  by  the  defaulting  trus- 
tee was  a  check  originally  signed  by  him- 
self as  trustee,  to  pay  a  claim  due  from 
him  as  "Trustee"  of  a  certain  business 
concern,  and  the  bank  paid  this  check 
by  an  arrangement  with  him  by  which 
he  was  to  add  the  other  signature;  and  the 
court  paid  particular  attention  to  the  fact 
that  the  bank  paid  the  check  as  originally 
drawn  by  one  trustee,  and  permitted  it  to 
pass  through  the  clearing  house,  to  be  paid 
after  having  first  notified  the  payee's  bank 
that  the  check  was  not  good,  but  would 
probably  be  made  right  during  the  day,  and 
later  it  instructed  the  payee  to  redeposit  it. 
The  court  pointed  out  that  if  the  check  had 
come  to  the  payee  with  the  names  of  both 
trustees,  very  likely  he  would  have  refused 
to  receive  it,  and  the  misapplication  of  the 
proceeds  might  thus  have  been  avoided.) 
Swift  V.  Williams,  68  Md.  236,  11  Atl.  835. 

In  Hill  on  Trustees,  4th  Am.  ed.  *308, 
it  is  said  that  it  is  in  the  power  of  trustees 
to  require  that  checks  shall  be  signed  by  all 
or  any  one  of  their  number. 

While  it  is  not  intended  in  this  note  to 
take  up  the  general  question  of  the  powers 
of  one  of  two  trustees,  it  may  be  noted  that 
it  has  been  stated  in  one  case  that  the  case 
of  bankers  was  one  standing  upon  special 
grounds.  Thus,  in  Husband  y.  Dayis,  10  0. 
B.  645,  the  court,  in  holding  that  where  two 
are  jointly  entitled  to  the  money  on  a  bond 
as  trustees,  a  payment  to  one  of  them  is 
L.R.A.1915D. 


good,  distinguished  the  case  of  bankers,  and 
said:  "There  can  be  no  doubt  that  a  man 
may  pay  a  debt  to  one  of  several  to  whom 
he  is  indebted  jointly.  The  case  of  bankers 
stands  upon  special  grounds.  Where  trus- 
tees or  others  have  a  joint  aceount  with 
them  as  bankers,  it  is  usual  to  require  the 
authority  of  the  whole  to  pay  the  money. 
But  that  arises  from  the  peculiar  contract 
and  relation  between  baiikers  and  their 
customers." 

But  while,  as  just  stated,  it  is  not  intend* 
ed  to  take  up  the  general  question  of  the 
powers  of  one  of  two  trustees,  the  foregoing 
case  ought  not  to  be  passed  without  refer- 
ring to  some  of  the  other  authorities.  In 
Walker  v.  Symonds,  3  Swanst.  63,  Lord 
Eldon  said:  "Without  going  through  all 
the  cases,  it  is  obvious  that  prima  facie 
there  is  Uiis  distinction  between  execntors 
and  trustees :  that  one  executor  can,  and  one 
trustee  cannot,  give  a  disdiarge."  In  Can 
v.  Read,  3  Atk.  695,  it  was  held  that  a 
debtor  to  a  bankrupt  who  has  three  as- 
signees is  entitled  to  pay  the  money  into 
court  where  there  is  a  dispute  between  the 
assignees,  two  of  them  claiming  the  prop- 
erty as  the  property  of  the  bankrupt,  and 
the  other  joining  with  the  other  defendant 
in  claiming  the  property  as  held  by  the 
bankrupt  simply  as  a  factor  or  agent.  The 
lord  chancellor  held  that  the  payment  would 
not  be  an  absolute  discharge  unless  all  the 
assignees  should  join  in  the  receipt,  as  he 
considered  that  the  assignees  were  in  the 
nature  of  trustees,  and  not  executors,  who 
were  considered  as  distinct  persons.  And 
in  Ex  parte  Rigby,  19  Ves.  Jr.  463,  2  Rose, 
224,  where  it  was  held  that  one  of  two  trus- 
tees in  bankruptcy  could  not  sign  tiie  bank- 
rupt certificate,  Eldon,  Ld.  Ch.,  said  that 
one  executor  can  do  any  act,  but  that  it  is 
not  so  as  to  trustees,  (but  tiie  petition  stood 
over  on  its  being  stated  that  the  cotrustee 
had  given  authority  to  the  other  to  act  for 
him,  the  court  saying  that  this  would  be 
sufficient  on  proof  of  it) . 

•--^nrders  of  court 

In  Ex  parte  Collins,  2  Cox,  Ch.  Cas.  427, 
where  five  assignees  in  bankruptcy  paid  the 
money  into  a  bank,  one  of  them  died,  and 
another  one  went  abroad  and  did  n<^  an- 
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f380,  which  was  subiaracted  from  the 
amount  of  the  check,  which  left  $1,211.55. 
.When  Blandford  obeerved  that  the  deposit 
slip  showed  the  deposit  to  be  made  in  the 
name  of  Lizzie  Leachman,  he  made  objec- 
tion to  having  the  deposit  made  in  that 
way,  and  said  that  he  wanted  it  deposited 
to  the  credit  of  S.  and  Lizzie  Leachman, 
as  he  wanted  that  day  to  send  to  Leachman 
a  statement  of  the  transaction,  and  to 
send  a  deposit  ticket,  showing  what  had 
been  done  with  the  money.  Thereupon  Lam 
made  out  a  deposit  slip,  showing  that  the 
$1,211.55  was  deposited  to  the  credit  of 
S.  and  Lizzie  Leachman,  and  signed  it  as 


cashier  of  the  bank,  and  delivered  it  to 
Blandford,  who,  upon  the  same  day,  sent 
it  in  a  letter  to  Leachman,  and  also  a 
statement  of  his  own,  showing  the  amount 
of  money  he  had  received  for  the  land,  and 
the  items  of  taxes  paid  out  of  it,  and  the 
amount  of  the  note  which  the  bank  held 
against  Leachman,  and  the  amount  de- 
posited. It  seems  that  this  was  all  the 
information  received  by  the  Leachmans 
covering  the  transaction.  Thereafter  a 
check  for  the  sum  of  $70;  and  dated  June 
21  st,  and  payable  to  Fred  WoodfuU,  was 
deposited  in  the  Southern  National  Bank, 
in  Louisville,  Kentucky,  by  WoodfuU,  and 


swer  applications  for  a  power  of  attorney  in 
favor  of  his  coassignees,  the  court,  against 
the  objection  of  the  bank,  granted  an  order 
that  the  bank  be  directed  U)  pay  the  money 
to  the  remaining  three  assignees.  Lough- 
borough, Ld.  Ch.,  observed  that  he  never 
would  permit  another  shilling  of  a  bank- 
rupt's property  to  be  paid  into  the  bank  if 
it  were  not  to  be  subject  to  his  control 
afterwards. 

Similarly,  where  three  assignees  opened 
an  account  in  a  bank,  and  one  of  them  ab- 
scondedy  and  the  bank  declined  to  pay  on 
checks  signed  by  the  other  two,  the  court,  on 
authority  of  £x  parte  Collins,  supra,  made 
the  order  directing  the  bank  to  pay  checks 
80  signed.  Ex  parte  Hunter,  1  Meriv.  408, 
2  Rose,  363. 

In  this  connection  it  may  be  noted  that 
where  dividends  of  a  trust  fund  standing  in 
the  name  of  the  accountant  general  were 
payable  to  five  trustees  residing  in  various 
localities,  the  fund  bein^  a  small  balance,  it 
was  ordered  that  it  might  be  paid  to  the 
trustees  or  to  one  of  them.  Snortbridge's 
Case,  12  Vee.  Jr.  28.  And  that  in  Atty. 
Gen.  V.  Brickdale,  8  Beav.  223,  the  trustees 
of  a  charity  being  very  numerous,  it  was 
ordered  that  dividends  from  a  fund  in  court 
might  be  paid  to  the  trustees  pr  to  any  two 
of  them. 

Executors. 

While  there  is  no  doubt  that  a  bank  may 
lawfully  pay  to  one  of  several  executors  its 
debt  to  the  decedent,  the  authorities  are  not 
entirely  agreed  as  to  whether  a  bank  may 
pay  out  on  the  order  of  one  executor  money 
of  the  estate  deposited  by  more  than  one 
executor.  That  all  the  executors  should 
join  in  the  order  is  held  in  De  Haven  v. 
Williams,  80  Pa,  480,  21  Am.  Rep.  107,  and 
in  Allen  v.  Louisiana  Nat.  Bank,  50  Li^. 
Ann.  366,  23  So.  360.  Thei  contrary  view  is 
taken  in  Stone  v.  Union  Sav.  Bank,  13  R.  I. 
25,  where,  however,  it  is  not  clear  from  the 
report  whether  the  deposit  may  not  have 
been  originally  made  by  the  decedent. 

In  De  Haven  v.  Williams,  supra,  where 
two  executors  deposited  money  with  bank- 
ers, and  later  one  of  the  executors  joined  in 
a  composition  of  the  bankers  with  their 
creditors,  by  the  terms  of  which  agreement 
all  the  property  of  the  bankers  passed  to  a 
LR.A.1915D. 


trustee  for  their  creditors,  it  being  thereby 
agreed  that  the  bankers  should  be  released, 
it  was  held  that  one  of  the  executors  could 
not  thus  release  the  bankers.  The  supreme 
court  affirmed  the  judgnoent  for  the  reasons 
given  by  the  court  below,  which  said:  "It 
were  futile  to  open  a  joint  account,  if  one  of 
the  depositors  could  withdraw  the  money. 
All  must,  therefore,  unite  in  the  receipt  or 
check,  in  order  to  discharge  the  banker; 
and  it  follows  that  he  cannot  rely  on  a 
compromise  or  release  by  one  as  a  de- 
fense. ...  It  results  from  what  has 
been  said  that  the  right  of  executors  to 
sever  in  the  execution  of  the  trust  is  a  con- 
cession to  expediency,  which  should  not  be 
made  when  the  case  is  one  for  care  and 
judgment,  and  it  is  possible  for  all  to  unite 
without  inconvenience.  It  does  not,  there- 
fore, exist,  where  a  fund  arising  from  the 
collection  or  sale  of  the  assets  comes  to  the 
hands  of  two  or  more  executors  or  adminis- 
trators, or  has  been  deposited  to  their  ac- 
count." 

( See  also  an  observation  of  Ashman,  J.,  in 
Power's  Estate,  15  Phila.  639,  suggesting 
that  one  executor  is  chargeable  with  the 
amount  of  a  deposit  of  moneys  of  the  estate 
in  the  joint  names  of  himself  and  the  other 
executor. ) 

In  Allen  v.  Louisiana  Nat.  Bank,  supra, 
where  three  executors  opened  an  account 
with  a  bank,  and  two  of  them  gave  the 
third  a  power  of  attorney  to  draw,  and 
later,  one  of  those  giving  the  power  notified 
the  bank  not  to  honor  any  checks  which 
were  not  signed  by  him,  and  also  that  he 
had  canceled  and  withdrawn  the  power,  it 
was  held  on  a  mandamus,  that  the  bank 
would  not  be  forced  to  pay  a  check  signed 
by  only  two  of  the  executors,  but  the  court 
ordered  that  the  cause  should  be  remanded 
in  order  that  the  executor  who  had  refused 
his  permission,  might  be  joined.  (It  may 
be  noted  that  it  seems  that  in  Louisiana  an 
action  may  be  sustained  by  bne  of  several 
joint  obligees.  See  Hincks  ▼.  Converse,  38 
La.  Ann.  871.) 

In  Stone  v.  Union  Sav.  Bank,  supra,  it 
was  held  that  a  bank  was  not  liable  for  pay-- 
ing  money  on  a  check  to  which  one  of  the 
two  executors'  names  had  been  forged,  al- 
though it  had  been  notified  by  such  executor 
not  U>  honor  checks  without  his  signature. 
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thereafter  presented  to  the  appellant,  and 
Avas  paid  by  appellant  out  of  the  funds 
deposited  with  it  by  C.  H.  Blalndford  & 
Company.  This  check  was  signed  by  Lizzie 
Leach  man  alone.  On  June  28th  a  draft 
for  $1,211,  signed  by  Lizzie  Leachman,  and 
drawn  on  the  Gish  Banking  Company,  and 
sent  to  another  bank  in  Greenville  for  col- 
lection by  the  Southern  National  Bank  at 
Louisville,  was  presented  to  appellant  for 
payment.  The  appellant  declined  to  pay 
this  draft,  and  returned  it  to  the  bank  at 
Louisville.  This  draft  was  dated  June 
26th.  Thereafter  Woodfull  deposited  in  the 
Southern  National  Bank,  at  Louisville,  two 
other  checks,  signed  by  Lizzie  Leachman, 
and  drawn  on  the  Gish  Banking  Company, 
and  payable  to  Woodfull,  one  of  which  was 
for  the  sum  of  $800,  and  dated  June  26th, 
the  other  was  for  $200,  and  dated  June 
30th,  and  were  both  deposited  by  Woodfull 
for  collection  in  the  Southern  National 
Bank  on  June  30th.  These  checks  were 
paid  out  of  the  funis  in  the  bank,  which 
had  been  deposited  by  Blandford  to  the 
credit  of  S.  and  Lizzie  Leachman.    This  left 


in  the  bank,  to  the  credit  of  that  fund, 
$141.55.  It  should  be  stated  that  the  Gish 
Banking  Company  did  not  deposit  thifr 
check  to  the  credit  of  8.  and  Lizzie  Leach- 
man, as  was  directed  by  Blandford,  but  de- 
posited it- to  the  credit  of  Lizzie  Leachman 
alone,  and  on  the  day  of  the  deposit  made 
out  a  deposit  slip,  showing  that  it  was 
deposited  to  the  credit  of  Lizzie 
Leachman,  and  also  entered  it  upon  their 
loose  leaf  ledger,  as  being  the  funds  of 
Lizzie  Leachman,  which  was  explained  by 
the  cashier  of  the  bank  in  th«  following 
way:  That  he  knew  Samuel  Leachman  to 
be  in  very  feeble  health,  and  had  received 
information  from  Leachman's  son  a  short 
time  previous  that  he  was  expected  to  very 
shortly  die,  and  that  for  two  years  past. 
In  the  renewal  of  his  note  to  the  bank,  he 
had  not  signed  his  own  name,  and  that  he 
suggested  to  Blandford,  after  he  had  made 
out  the  deposit  slip  at  Blandford'e  request, 
in  the  name  of  S.  and  Lizzie  Leachman, 
that  it  was  better  to  deposit  it  in  the  name 
of  Lizzie  Leachman  alone,  and  that  Bland- 
ford   agreed    thereto,    but   by    mistake    he 


and  the  other  executor  had  committed  the 
forgery,  and  had  died  without  accounting  to 
the  estate  for  the  money  so  collected.  There 
the  surviving  exe^^utor  of  a  testatrix  brought 
an  action  against  the  bank  ''to  recover  the 
balance  of  a  deposit  which  formerly  stood  in 
the  bank  to  her  credit  or  to  the  credit  of  her 
estate."  The  plaintiff  had  formerly  given 
the  bank  notice  not  to  pay  over  the  deposit 
to  his  coexecutor  wi^iout  the  plaintiff's 
signature.  Thereafter,  the  other  executor 
presented  a  check  to  the  bank  which  was  re- 
fused on  the  ground  that  it  was  not  counter- 
signed, and  such  executor  thereupon  took 
away  the  check  and  brought  it  back  later, 
apparently  with  the  plaintiff's  signature 
upon  it,  and  the  bank  paid  the  check. 

In  Kilbee  v.  Sneyd,  2  Molloy,  186,  the 
court,  in  holding  that  an  executor  who  de- 
posited funds  with  a  banker  to  the  execu- 
tors' account  was  not  liable  for  moneys 
drawn  out  by  his  coexecutor,  said:  "It  is 
the  custom  of  bankers  that  what  is  deposit- 
ed by  one  to  the  joint  account  may  be  with- 
drawn by  the  check  of  the  other;  and  for 
convenience  of  business  it  is  necessary  this 
risk  should  be  incurred,  for  it  would  be  very 
hard  to  transact  business  if  every  check 
should  be  signed  by  all  the  executors.*' 

Miscellaneous. 

Where  A  paid  into  a  certain  bank  money 
with  directions  to  pay  it  to  the  joint  order 
of  B  and  C,  and  thereafter  certain  suits 
were  brought  against. B  and  judgment  re- 
covered, and  the  sum  in  the  bank  garnisheed, 
and  the  justice  ordered  the  bank  to  pay  the 
money  into  court  on  the  judgment,  which  it 
did,  it  was  held  that  sixteen  months  after 
the  deposit,  A  had  a  right  to  recover  the 
L.R.A.1915D. 


money  from  the  bank,  as  it  might  fairly 
be  presumed  that  B  and  C  after  that  in- 
terval did  not  intend  to  submit  any  joint 
order  for  the  money,  and  it  appeared  that  A 
had  been  compelled  to  pay  the  same  money 
in  another  action  to  C  Bank  of  Le  Roy  v. 
Harding,  1  Kan.  App.  389,  41  Pac.  680. 

Where  the  plaintiff  went  with  her  hus- 
band to  a  savings  bank,  where  she  had  her 
individual  account,  and  authorized  the 
transfer  of  the  account  to  a  joint  account, 
and  the  signature  book  of  the  bank  con- 
tained the  entry,  "both  signatures  required 
to  draw,"  it  was  held  that  the  husband  wa^ 
a  necessary  party  to  an  action  by  the  wife 
against  the  bank  for  the  money.  Murphy  v. 
Franklin  Sav.  Bank,  131  App.  Div.  759,  116 
i  N.  Y.  Supp.  228. 

It  may  be  noted  that  in  Rand  v.  State 
Nat.  Bank,  77  N.  C.  152,  where  two  ad- 
ministrators, together  with  a  third  person, 
jointly  made  a  deposit,  it  being  agreed  that 
the  same  should  be  drawn  out  upon  the  joint 
order  of  the  three,  it  was  considered  that 
the  administrators  alone  could  not  recover 
the  money;  the  court,  however,  stated  that 
this  decision  was  not  necessary  to  the  re- 
sult, as  the  j^laintiffs'  case  was  bad  on  their 
pleading,  which  alleged  that  they  had  made 
the  deposit,  and  they  admitted  that  the 
allegation  of  the  answer,  alleging  the  deposit 
by  the  three  persons,  was  correct. 

In  Re  Bank  of  Toronto,  8  Ont.  Week.  Rep. 
323,  it  seems  to  be  held  that  where  executors 
dispute  as  to  a  deposit  in  a  bank,  and  one 
sues  the  banker,  the  bank  may  interplead, 
but  the  case  is  not  very  clearly  reported.  It 
!  is  generally  laid  down  in  the  text-books  that 
an  action  by  less  than  all  of  the  executors 
is  subject  to  a  plea  in  abatement. 

B.  B.  B. 
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gave  to  Blandford  the  slip  showing  the  de- 
posit made  to  S.  and  Lizzie  Leachman. 
This,  however,  was  flatly  denied  by  Bland- 
ford,  who  stated  the  facts  to  be  as  first 
above  stated. 

It  seems  that  Woodfull  and  Samuel 
lieachman  were  brothers-in-law,  their  wives 
being  sisters,  and  that  Woodfull,  shortly 
before  these  transactions,  had  moved  into 
tlie  house  with  Leachman  in  Louisville,  and 
that  they  had  arranged  to  buy  a  dwelling 
house  in  Louisville,  jointly,  and  were  to 
pay  for  it  on  the  2d  day  of  July.  On  the 
2d  day  of  July,  Woodfull  went  to  the  party 
with  whom  they  had  negotiated  the  pur- 
chase of  the  house  and  lot,  and  proposed 
to  him  that,  if  he  would  extend  the  time 
for  closing  the  deal  to  the  10th  of  July, 
all  the  money  would  be  paid.  This  propo- 
sition was  refused,  unless,  $150  of  the 
price  was  paid  then,  and  Woodfull  gave 
a  check  for  that  amount  on  his  account  in 
the  Southern  Nation '>!  Bank.  Between  that 
time  and  the  8th  of  July,  Woodfull  dfew 
all  the  proceeds  of  the  $200  check,  the  $800 
check,  and  the  $70  check,  excepting  $11,  out 
of  the  bank,  and  he  and  his  wife  then  dis- 
appeared out  of  the  country,  and  do  not 
seem  to  have  been  heard  of  since.  All  the 
funds  deposited  to  Woodfull  in  the  South- 
ern National  Bank  were  the  proceeds  of 
the  three  above-named  checks.  Leachman's 
son,  in  order  to  try  to  carry  out  the  trade 
to  purchase  the  property  in  Louisville,  tele- 
graphed to  the  Gish  Banking  Company  to 
know  what  sum  of  money  w^as  there  to  the 
credit  of  S.  and  Lizzie  Leachman,  and  re- 
ceived information  that  there  was  only  $140 
there,  and  that  it  had  been  drawn  out  by 
checks  payable  to  Woodfull. 

Thereafter  Sam  Leachman  and  Lizzie 
Leachman  instituted  this  suit  in  the  Muh- 
lenberg circuit  court  against  the  Gish  Bank- 
ing Company,  to  recover  of  it  the  sum  of 
$1,211.55,  which  they  alleged  had  been  de- 
posited there  to  their  joint  credit,  and  that 
the  bank  refused  to  pay  it.  The  bank  tiled 
an  answer,  traversing  the  facts  that  the 
appellees  had  deposited  any  money  there, 
or  that  either  of  them  had  made  any  de- 
posit there,  except  in  the  following  way: 
Tliat  on  the  23d  day  of  June,  1913,  C.  H. 
Blandford  deposited  with  it  the  sum  of 
$1,211.55,  to  the  credit  of  Lizzie  Leachman, 
and  that  by  mistake  the  cashier  had  writ- 
ten upon  the  duplicate  deposit  slip,  which  it 
delivered  to  Blandford,  the  names  of  S.  and 
Lizzie  Deachman,  when  in  fact  the  deposit 
and  account  were  made  in  the  name  of 
Lizzie  Leachman,  and  that  since  that  time 
it  had  been  paid  out  upon  checks  drawn  by 
Lizzie  Leachman,  and  payable  to  Fred 
Woodfull,  the  suras  of  $70,  $800  and  $200; 
that  there  was  left  on  deposit  of  said  ac- 
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count  $141.55;  and  that  Lizzie  Leftchnaan 
had  never  made  any  demand  for  the  pay- 
ment of  that  sum  to  her.  It  further 
pleaded  that  the  checks  upon  which  the 
money  was  paid  were  written  and  signed 
by  Lizzie  Leachman,  and  that  the  appellees 
had  full  knowledge  of  the  execution  of  the 
checks,  and  used  and  received  the  benefits 
of  the  money,  and  were  therefore  estopped 
to  make  any  further  claim  against  it  for 
the  money.  The  appellees,  by  reply,  trav- 
ersed all  of  the  allegations  of  the  answer, 
and  denied  that  the  $800  check  or  the  $200 
check  were  either  of  them  drawn  or  signed 
by  Lizzie  Leachman,  or  that  they  had  re- 
ceived any  of  said  money,  or  any  benefit 
of  it,  or  had  any  knowledge  that  said 
cliecks  were  written,  or  drawn,  or  signed, 
or  that  the  appellant  bad  paid  any  of  the 
checks,  or  that  they ,  had  received  or  used 
any  of  the  money. 

Upon  the  trial  of  the  case;,  a  jury  was  not 
demanded,  and  the  circuit  court  adjudged 
that  the  appellees  recover  the  amount  tliat 
they  had  sued  for,  less  the  amounts  of  the 
$70  check  and  the  $150  check  given  by 
Woodfull  as  a  payment  on  the  house  and 
lot  in  Louisville.  The  trial  judge  filed  an 
opinion,  setting  out  his  conclusions  of  law 
separate  from  his  finding  of  facts,  and,  the 
appellant  having  filed  grounds  for  a  new 
trial,  its  motion  was  overruled  by  the  court. 
It  excepted  to  the  judgment  of  the  court 
against  it,  and  to  each  of  the  conclusions 
of  law  and  finding  of  facts,  and  has  ap- 
pealed to  this  court. 

The  proof  in  this  case,  without  contro- 
versy, shows  that  the  entire  sum  of  money 
deposited  by  Blandford  ^  Company  was  the 
property  of  Samuel  Leachman.  The  appel- 
lant had  actual  knowledge  that  the  land  for 
the  sale  of  which  the  money  was  obtained 
was  tlie  property  of  Samuel  Leachman,  and 
that  Lizzie  Leachman  had  no  interest  in  it 
whatever,  except  that  she  had  a  potential 
right  of  dower  in  the  land,  with  which  she 
parted,  when  she  executed  the  deed.  The 
appellant  paid  the  note  which  Samuel 
Leachman  and  Lizzie  Leachman  executed  to 
it,  out  of  the  funds.  However,  Blandford 
&  Company  being  the  agent  of  appellees,  and 
directing  the  deposit  to  be  made  to  the  use 
of  the  appellees,  and  notifying  Samuel 
Leachman  of  this  fact,  and  he  acquiescing  in 
same,  he  could  not  be  heard  to  complain  of 
the  money  being  so  deposited;  neither  could 
he  complain  if  the  bank  should  have  paid 
out  the  money  upon  checks  signed  by  him 
and  Lizzie  Leachman.  Whether  the  deposit 
was  made  to  the  joint  credit  of  S.  and 
Lizzie  Leachman  was  an  issue  of  fact  de- 
termined  by  the  trial  court,  and  its  judg- 
ment was  that  the  funds  were  so  deposited. 
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The    erideoM    and    all    the    circumstances 
seem  to  fully  warrant  that  conclusion. 

The  funds  being  bo  deposited,  the  bank, 
in  the  absence  of  special  authority  so  to  do, 
was  not  authorized  to  pay  out  the  funds, 
except  upon  a  dieck  signed  by  both  Samuel 
and  Lizzie  Leachman.  The  appellant  does 
not  claim  or  pretend  that  it  had  any  au- 
thority or  permission  from  Samuel  Leach- 
man to  pay  out  the  funds  upon  checks 
signed  by  Lizzie  Leachman  alone.  It  relies 
for  its  authority  so  to  do  upon  the  claim 
that  Blandford  &  Company,  being  the  agents 
of  S.  and  Lizzie  Leachman,  authorized  it  to 
deposit  the  check  to  the  credit  of  Lizzie 
Leachman  alone.  This  issue  of  fact  was, 
however,  determined  against  appellant,  as 
above  stated. 

Funds  deposited  in  a  bank  to  the  credit  of 
a  partnership  may  be  lawfully  paid  out 
upon  checks  signed  with  the  partnership 
name,  although  it  is  done  by  one  of  the  part- 
ners. This  may  be  done,  because  each  one 
of  the  partners  is  the  agent  for  the  partner- 
ship, and  the  fund  is  not  jointly  but  singly 
owned.  The  joint  owners  of  property  are 
not,  by  reason  of  that  fact  alone,  agents  for 
each  other,  for  the  purpose  of  a  sale  or  dis- 
position of  the  property.  As  to  whether  a 
bank  is  authorized  to  pay  out  funds  depos- 
ited to  the  joint  credit  of  two  or  more  per- 
sons, upon  checks  signed  by  some  of  the 
depositors,  and  not  by  others,  was  before 
this  court  in  the  case  of  Columbia  Finance 
&  T.  Co.  V.  First  Nat.  Bank,  116  Ky.  374, 
76  S.  W.  156.  In  that  case  a  deposit  had 
been  made  by  three  persons  to  their  joint 
credit,  and  with  a  parol  agreement  between 
themselves  and  the  bank  that  the  funds  were 
to  be  drawn  out  only  upon  checks  which 
were  signed  by  all  of  the  three.  This  court 
said:  ''The  purpose  of  depositing  the 
money,  as  it  was,  to  the  credit  of  the  three, 
was  to  prevent  any  one  of  them  from  ap- 
propriating it  without  the  consent  of  the 
other  two.  The  form  of  deposit  showed  this, 
outside  of  the  parol  agreement.  The  rule  is 
that,  if  several  persons  made  a  deposit  to 
their  joint  credit,  the  bank  must  have  tlie 
signatures  of  all  of  them  appended  to  the 
check  before  paying  it,  or  it  takes  the  risk. 
2  Morse,  Bkg.  §§  425-436." 

In  the  absence  of  any  parol  agreement, 
however,  it  seems  that  the  rights  and  lia- 
bilities of  the  parties  in  the  case,  supra, 
would  have  been  the  same,  upon  the  common 
and  well-known  principles  of  the  common 
law.  The  text  writers  all  concur  in  the 
doctrine  that,  where  a  deposit  is  made  to 
the  joint  credit  of  several  persons,  the  bank 
cannot  justify  itself  in  paying  out  the 
funds,  except  upon  a  check  to  which  the 
names  of  all  the  depositors  are  appended. 
2  Bolles,  Bkg.  693;  2  Dan.  Neg.  Inst.  1612. 
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This  is  the  cc»nmon  sense  applying  to  the 
proposition.  When  a  deposit  is  made  to  a 
joint  account,  notice  is  thereby  fully  given 
to  the  bank  that  each  of  the  persons 
has  an  interest  in  the  funds,  although  the 
bank  may  not  know  the^xtent  of  the  in* 
terest  of  any  particular  one.  To  honor 
checks  drawn  upon  the  joint  fund  by  anj 
one  of  the  depositors  would  enable  such  a 
one  to  appropriate  the  entire  fund,  without 
the  knowledge  or  consent  of  his  codepos* 
itors.  If  one  or  more  of  the  persons  making; 
the  joint  deposit  should  abscond,  and  could 
not  be  found,  or  if  one  or  more  should  per- 
versely refuse  to  join  his  codepo&itors  in 
signing  checks  upon  the  joint  fund  the  bank 
would  be  fully  within  its  rights  to  refuse  to 
pay  out  the  funds,  until  a  court  of  equity 
should  be  applied  to,  and  the  bank  could 
then  pay  out  the  funds  in  accordance  with 
its  directions. 

While  it  has  been  held  that  where  a  de* 
posit  is  made  to  the  joint  account  of  two 
or  more  persons,  and  there  is  nothing  to 
show  that  the  interests  of  the  parties  in  the 
deposit  are  otherwise,  the  presumption  will 
be  indulged  that  each  of  them  has  an  inter- 
est in  it,  equal  to  the  interest  of  any  other. 
It  would  necessarily  follow,  as  a  logical  se- 
quence, that  if  a  bank,  without  authority, 
should  pay  out  the  deposit  made  to  the  joint 
account  of  several  persons,  its  liability  to 
each  of  the  joint  depositors  would  be  in 
accordance  with  the  interest  of  the  depositor 
in  the  joint  deposit.  If  one  <^  the  joint 
depositors  had  received  the  benefit  of  any 
part  of  the  fund,  although  improperly  paid 
out,  equal  to  his  interest  in  the  deposit,  in 
good  conscience,  he  would  have  no  grievance 
against  the  bank.  Keiman  v.  Beacon  Trust 
Co.  170  Mass.  452,  64  Adl  St.  Rep.  315,  49 
N.  E.  748. 

Samuel  Leachman  and  Lizzie  Leachman 
were  not  a  partnership.  The  bank  had  no 
authority  from  Samuel  Leachman  to  pay 
out  the  fund  deposited  to  their  joint  account 
upon  the  check  of  Lizzie  Leachman  alone. 
The  entire  deposit  was  the  property  of  Sam- 
uel Leachman,  and  he  should  therefore  re- 
cover the  entire  sum  from  the  appellant, 
unless  he  received  the  benefit  of  the  funds, 
although  vnrongfully  paid  out  by  the  bank. 
The  proof  shows  very  conclusively  that  Sam- 
uel Leachman  did  not  receive  any  benefits 
from  the  money  paid  by  appellant  on  the 
$200  check  nor  the  $800  check,  which  were 
signed  with  the  name  of  Lizzie  Leachman, 
except  that  Woodfull  paid  $150  of  the  pro- 
ceeds of  those  checks,  upon  the  purchase 
price  of  the  house  which  he  and  Samuel 
Leachman  were  contemplating  buying  in 
Louisville.  Samuel  Leachman  was  occupy- 
ing this  house,  and,  when  the  owner  learned 
the  facts  in  the  case,  he  credited  this  sum 
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upon  his  account  for  rent  against  Samuel 
Leaohman.  Samuel  Leachman  thus  received 
the  benefit  of  it.  Neither  did  Lizzie  Leach- 
man receive  any  of  the  benefits  of  any  of 
these  checks,  which  she  is  alleged  to  have 
signed,  in  favor  of  Woodfull.  Woodfull 
seems  to  have  received  $1,070  of  the  money 
upon  the  three  checks  alleged  to  have  been 
signed  by  Lizzie  Leachman,  and  in  four  or 
five  days  squandered  it,  and  drew  it  from 
the  hsnk  together,  and  then  fled  the  country. 
Lizzie  Leaeliman  admitted  executing  the  $70 
check,  and  proof  conduces  to  show  that  Sam- 
uel Leachman  assented  to  this,  and  the 
court  below  held  that  the  bank  was  entitled 
to  credit  by  it.  Samuel  Leachman  did  not 
except  to  that  finding,  and  his  personal  rep- 
resentative is  not  complaining  of .  it  here. 
Lizzie  Leachman  denied  that  she  signed  the 
$200  check  or  the  $800  check.  No  one  saw 
her  sign  them,  nor  is  any  circumstance 
proven  which  conduces  to  prove  that  she 
did  so.  A  number  of  persons  alleged  to 
have  been  experts  in  regard  to  handwriting 
testified  tiiat  in  their  opinion  the  signature 
made  to  these  checks  is  the  handwriting  of 
Lizzie  Leachman.  They  arrived  at  this  con- 
clusion, not  from  being  acquainted  with  her 
handwriting,  or  from  having  seen  her  write, 
but  from  a  comparison  of  the  signature  to 
the  $800  check  and  the  $200  check  with  the 
signature  to  the  $70  check  and  the  contract 
authorizing  Blandford  ft  Company  to  sell 
the  house  and  lot.  The  trial  court,  as  one 
of  its  findings  of  fact  found  that  she  did 
sign  the  $800  check  and  $200  check.  The 
fact  that  the  $800  check  bears  the  same 
date  as  the  $1,211.55  draft,  which  it  is 
alleged  that  Lizzie  Leachman  signed*  al- 
though she  denies  same,  is  a  strong  circum- 
stance in  favor  of  the  truth  of  her  denial 
that  she  did  not  sign  the  $800  check.  Wood- 
fall  appears  to  have  been  a  great  rascal,  and 
he  either  forged  the  signature  of  lizzie 
Leachman  to  the  $800  and  $200  checks,  or 
else,  by  some  fraudulent  device,  procured 
her  signature  to  them;  but,  with  our  views 
of  the  law  of  this  case,  it  is  immaterial 
whether '  Lizzie  Leachman  executed  the 
checks  or  not.  The  deposit  being  made  to 
the  joint  account  of  Samuel  Leachman  and 
Lizzie  Leachman,  the  bank  was  not  author- 
ized to  pay  out  the  funds  upon  the  checks 
of  Lizzie  Leachman  alone,  and  in  doing  so 
took  whatever  risk  that  might  follow  as  to 
the  ownership  of  the  fund.  It  appearing, 
furthermore,  that  Samuel  Leachman  was  the 
owner  of  the  fund,  and  that  Lizzie  Leach- 
man had  no  interest  in  it,  Samuel  Leach- 
man is  entitled  to  recover  of  appellant  an 
amount  equal  to  all  of  it,  of  which  he  did 
not  receive  the  benefit.  There  is  no  doubt, 
however,  if  the  bank  had  paid  out  the  funds 
upon  a  cheek  signed  by  both  Samuel  and 
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Lizzie  Leachman,  it  would  have  fully  dis- 
charged its  obligation. 

The  judgment  should  have  been  rendered 
in  favor  of  Samuel  Leachman  alone,  as  the 
written  opinion  of  the  trial  judge  adjudges 
that  he  is  entitled  to  the  recovery,  but  it 
seems  from  a  clerical  misprision  the  judg- 
ment is  entered  in  favor  of  the  plaintiff, 
which  might  be  construed  to  include  Lizzie 
Leachman,  but  the  appellant  is  in  no  way 
prejudiced  by  this  fact,  and  this  might  have 
been  corrected  in  the  court  below.  The 
only  person  whom  the  fact  can  prejudice 
was  Samuel  Leachman,  and  neither  he  nor 
his  personal  representative  complains  of  it 
here.  Gardner  v.  Alexander,  159  Ky.  713» 
169  S.  W.  466. 

The  judgment  below  being  in  accordance 
with  the  views  set  out  in  this  opinion,  it  is 
therefore  affirmed. 


LOtriSIANA  SI7PREM£  COURT. 

BENJAMIN  RICE  FORMAN 

V. 

SEWERAGE    AND    WATER    BOARD    OF 
NEW  ORLEANS. 

(135  La.  1031,  66  So.  351.) 

Municipal  oorporatlon  — •  oompelling 
payment  of  debt. 

1.  The  legislature  may  compel  a  munici- 
pal corporation  to  pay  a  debt  which  is 
equitable  in  character,  though  not  binding 
in  law,  but  it  has  no  power  to  compel  such 
a  corporation  to  pay  a  claim  with  respect 
to  which  it  is  under  no  obligation,  moral  or 
equitable;  and  the  less  so  where  the  issue 
of  obligation  vel  non  has  been  finally  de* 
cided  between  the  parties  by  a  court  of  last 
resort,  and  where  the  fund  from  which  the 
payment  is  claimed  has  been  placed  by  the 
Constitution  under  a  particular  control,  and 
dedicated  to  particular  uses  which  do  not  in- 
clude the  payment  of  the  claim  in  question. 

Same  —  costs  of  suit  —  benefit. 

2.  A  municipal  corporation  incurs  no  obli- 
gation, legal,  moral,  or  equitable,  with  re- 
spect to  the  costs  and  attorneys'  fees  in  a 
suit  instituted  by  the  state  to  forfeit  the 
charter  of  a  private  corporation  and  to  with- 
draw a  monopolistic  franchise  which  it  had 

Headnotes  by  Monboe,  Ch.  J. 

JVote.  —  Potoer  of  legisUiture  to  compel 
pafftnent  bj/  municipal  corporations  of 
nonlegal  demands. 

The  earlier  cases  on  this  question  are  con- 
tained in  the  note  to  State  ex  rel.  Bulkeley 
V.  Williams,  48  L.R.A.  466,  covering  the 
general  subject,  "Power  of  the  legislature  to 
impose  burdens  upon  municipalities  and  to 
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granted,  and  the  holder  of  which  it  found 
violating  the  terms  of  the  grant  and  using 
the  franchise  for  the  oppression  of  those 
whom  it  was  intended  to  benefit,  even 
though,  as  a  result  of  the  suit,  the  munici- 
pal corporation  obtained  without  expense  a 
privilege  (of  establishing  a  water,  sewerage, 
and  drainage  system)  for  which  otherwise, 
in  expropriating  the  franchise  in  question, 
it  would  have  had  to  pay  heavily. 

(October  19,  1914.) 

APPEAL  by  the  executor  and  heira  of  B. 
R.  Forman,  deceased,  from  a  judgment 
of  the  Civil  District  Court  for  the  Parish 
of  Orleans,  in  defendant's  favor  in  an  ac- 
tion brought  to  recover  compensation  for 
services  rendered  by  decedent  in  a  suit  in- 


stituted by  the  State  against  the  New  Or- 
leans Waterworks  Company.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  W.  li.  Hoglies,  Hall^  Monroe, 
&  Jjemanii,  M.  D.  Bimitry,  and  Joseph 
liauteoBclilaeger,  for  appellants: 

The  power  to  impoise  upon  the  sewerage 
and  water  board  the  duty  of  paying  Mr. 
Forman  for  his  services  rests  in  the  legisla- 
ture, unless  there  is  some  particular  con- 
stitutional inhibition  preventing  same. 

New  Orleans  v.  Clark  (Jefferson  City 
Gaslight  Co.  v.  Clark)  95  U,  S.  644,  24 
L.  ed.  521;  People  ex  rel.  Blanding  ▼.  Burr, 
13  Cal.  343;  Guilford  ▼.  Chenango  County, 
18  Barb.  615,  13  N.  Y.  143;  Cooley,  Const. 
Lim.  pp.  379,  380;  Cooley,  Taxn.  2d  ed.  pp. 
685,  698;  1  Dill.  Mun.  Corp.  5th  ed.  §  123; 


control  their  local  administration  and  prop- 
erty." 

The  present  note  is  st'-ictly  limited  to 
cases  treating  of  the  power  of  the  legisla- 
ture to  compel  a  municipal  corporation  to 
pay  a  debt  or  demand  equitable  in  char- 
acter, but  not  binding  in  law,  and  also  debts 
or  demands  with  respect  to  which  the  mu- 
nicipality is  under  no  obligation,  moral  or 
equitable.  It  does  not  cover  the  question  as 
to  the  constitutionality  of  statutes  purport- 
ing to  cure  defects  or  irregularities  in  mu- 
nicipal contracts  or  proceedings.  For  cases 
on  that  question,  see  note  in  48  L.R.A.  476. 

Generally,  as  to  rights  and  remedies 
where  contracts,  bonds,  or  other  instru- 
ments of  municipal  corporation  are  invalid, 
see  note  to  Hagerman  v.  Hagerman,  L.R.A. 
1915 A,  904,  and  notes  there  referred  to. 

Equitable  or  moral  claims  not  binding  in 

law. 

The  rule  as  stated  by  McQuillin  on  Mu- 
nicipal Corporations,  vol.  1,  §  237,  is  that 
the  payment  of  a  debt  may  be  enforced 
when  equitable  in  character,  although  it 
may  not  be  binding  in  law,  and  is  even  un- 
enforceable in  law  or  equity. 

And  as  said  by  Dillon  on  Municipal  Cor- 
porations, 5th  ed.  vol.  1,  §  123,  the  cases  on 
this  subject,  when  carefully  examined,  seem 
to  the  author  to  go  no  further,  probably, 
than  to  assert  the  doctrine  that  it  is  compe- 
tent for  the  legislature  to  compel  municipal 
corporations  to  recognize  or  pay  debts  or 
claims  which  are  not  binding  in  strict  law, 
and  which,  for  technical  reasons,  could  not 
be  enforced  in  equity,  but  which  neverthe- 
less are  just  and  equitable  in  their  char- 
acter and  involve  a  moral  obligation. 

The  following  cases  support  the  proposi- 
tion that  the  legislature  may  compel  munici- 
palities to  pay  debts  or  claims  not  strict- 
ly binding  in  law,  but  just  and  equitable  in 
their  character  and  involving  a  moral  obli- 
gation : 

Thus,  &n  act  validating  and  providing  for 
the  enforcement  of  equitable  and  just  claims 
for  materials  furnished  to  complete  a  nat-. 
ural    gas    plant    after    the    exhaustion    of 
L.R.A.1915D. 


bonds  under  an  enabling  act  was  in  Jareoki 
Mfg.  Co.  V.  Toledo,  53  Fed.  329,  held  not  in- 
valid as  conferring  upon  the  city  burdens 
without  consent  or  consideration,  or  as  con- 
ferring new  corporate  powers. 

So,  statutes  validating  contracts  for  serv- 
ice made  by  counties  witiiout  authority  were 
in  Erskine  v.  Steele  County,  87  Fed.  630, 
affirmed  in  39  C.  C.  A.  173,  98  Fed.  215,  held 
not  unconstitutional  as  an  exercise  of  ju- 
dicial power,  or  as  depriving  the  county  of 
its  property  without  due  process  of  law,  or 
as  violating  the  provision  forbidding  dona- 
tions to  individuals.  The  court  said  that 
"seizing  upon  tlie  duty  that,  in  good  con- 
science, rested  upon  the  county  to  pay  for 
the  service  which  it  had  received,  the  legis- 
lature, by  virtue  of  its  authority  over  the 
municipality  as  a  public  agency  of  the 
state,  ratified  its  act,  and  thereby  changed 
its  moral  duty  into  a  legal  obligation.  Its 
act  was  formative,  not  judicial.  The  want 
of  power  in  a  municipal  corporation  to 
enter  into  a  contract  is  usually  disclosed 
for  the  first  time  by  an  adverse  decision  in 
the  courts,  and  if  it  should  be  held  that  such 
a  decision  precludes  the  l^islature  from 
curing  the  defect,  retroactive  legislation 
would  be  defeated  in  those  cases  in  which 
it  has  heretofore  beto  most  frequently  used, 
and  in  which  it  has  its  highest  justification. 
Such  is  not  the  law.*' 

It  is  decided  in  Merchants'  Nat.  Bank  v. 
East  Grand  Forks,  94  Minn.  246,  102  N.  W. 
703,  that  the  state  can  compel  any  of  its 
political  subdivisions  to  recognize  and  pay 
obligations  which  are  not  cognizable  in  any 
court  of  law,  but  which  are  based  upon 
considerations  so  thoroughly  equitable  and 
moral  as  to  deserve  and  receive  favorable 
legislative  consideration;  that  an  act  of  the 
legislature  may  constitutionally  require  a 
city  to  pay  a  third  person  to  whom  a  con- 
tractor assigned  outstanding  warrants 
signed  by  a  mayor  and  indorsed  by  the  city 
treasurer  as  payable  in  the  future,  which 
are  based  on  estimates  issued  by  a  city 
engineer,  upon  whom  the  contract  confers 
large,  if  not  conclusive,  powers  of  determina- 
tion, and  approved  by  the  city  council;  the 
curative  effect  of  such  an  act  is  here  held  ap- 
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United  States  v.  Realty  Co.  163  U.  S.  427- 
443,  41  L.  ed.  215-220,  16  Sup.  Ct.  Rep. 
1120;  Erskine  v.  Steele  County,  87  Fed. 
630;  1  McQuillin,  Mun.  Corp.  §  237,  p.  536; 
Utter  ▼.  Franklin,  172  U.  S.  424,  43  L.  ed. 
501,  19  Sup.  Ct.  R^.  183;  Guthrie  Nat. 
Bank  v.  Guthrie,  173  U.  S.  528,  43  L.  ed. 
796,  19  Sup.  Ct.  Rep.  513. 

There  is  no  violation  of  the  Constitution, 
as  such  contract  or  agreement  as  Mr.  For- 
nian  had  with  the  state  through  the  attor- 
ney general  was  not  without,  but  precisely 
with,  "express  authority  of  law,"  and  was 
a  legally  authorized  agreement. 

State  y.  Russell,  26  La.  Ann.  68;  State 
ex  rel.  Stewart  v.  Reid,  113  La.  890,  37  So. 
866. 

Mr.  Walter  I/.  Gleason  for  appellee. 


Monroe,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

This  action  was  instituted  by  the  late  B. 

R.  Forman,  shortly   before  his   death,  and 

is  now  prosecuted   by  the  dative  executor 

of  his  last  will  and  his  heirs  of  age,  under 

the  authority  of  act  No.  115  of  1912,  which 

is  entitled  and  reads  as  follows: 

"An  Act  to  Provide  for  the  Compensation  of 

Benjamin  Rice  Forman  for  his  Services 

in  the  Case  of  the  State  of  Louisiana  v. 

New  Orleans  Waterworks  Company,  and 

to  Make  it  the  Duty  of  the   Sewerage 

and   Water   Board   of   New   Orleans   to 

Pay   Such   Compensation    as    May    Be 

Agi'eed  on  or  Fixed  by  Final  Judgment 

of  Court,  with  5  Per  Cent  Interest  from 

5    June,    1902.     The    Judgment    Fixing 


plicable  to  the  right  of  recovery  based  on  a 
detailed  examination  of  the  legal  effects  of 
the  facts  that  the  warrants  exceeded  the 
statutory  limits  of  city  indebtedness;  that 
no  money  was  in  the  city  treasury  to  pay 
the  warrants  and  no  provision  made  for  ob- 
taining it;  that  no  bond  was  given  as  re- 
quired by  statute,  to  pay  claims  for  work 
and  material;  and  of  tne  legal  effect  of  the 
claim  that  the  contract  was  not  performed, 
and  that  the  work  done  was  of  no  value,  but 
was  a  positive  injury,  to  the  city. 

It  is  held  in  Yasser  v.  George,  47  Miss. 
713,  competent  for  the  legislature  to  tax 
the  district,  which  is  the  real  debtor,  for 
debts  contracted  for  levees  on  the  Mis8issi]>pi 
river,  and  that  it  may  determine  in  favor 
of  the  creditor's  claim,  upon  grounds  of 
equity  and  justice,  without  regard  to  its 
validity  in  a  court  of  law. 

Although  the  court  had  declared  invalid 
a  claim  against  a  town  for  the  construction 
of  a  bridge,  because  of  failure  of  a  town 
oflficer  to  strictly  pursue  statutory  proceed- 
ings, an  act  of  the  legislature  empowering 
the  contractor  to  bring  suit  against  the  town 
to  recover  a  fair  and  reasonable  compensa- 
tion for  work  done  and  material  furnished 
was,  in  Wrought  Iron  Bridge  Co.  v.  Attica, 
119  N.  Y.  204,  23  N.  E.  542,  held  constitu- 
tional. The  court  stated  that  the  principle 
that  claims  supported  by  a  moral  obliga- 
tion and  founded  in  justice,  where  the  power 
exists  to  create  them,  but  the  proper  statu- 
tory proceedings  are  not  strictly  pursued,  or 
for  any  reason  are  informal  and  effective, 
may  be  legalized  by  the  legislature  and  en- 
forced against  the  municipality  through 
the  judicial  tribunal,  is  now  well  settled. 

While  it  was  not  proved  in  Re  80th  Street, 
31  How.  Pr.  99,  that  a  contract  to  grade 
a  street  which  was  to  go  to  the  lowest  bidder 
was  procured  by  a  fraudulent  conspiracy 
and  collusion  between  the  contractor  and 
street  commissioner,  the  court  stated  that 
even  had  such  been  the  case,  the  legisla- 
ture could  have  legalized  the  assessment  and 
required  the  city  to  pay  the  money  due  on 
the  contract. 

In  People  ex  rel.  Kellmer  v.  New  York,  3 
Misc.  131,  23  N.  Y.  Supp.  1060,  a  certain 
L.R^.1915D.  59 


firm  supplied  furniture  to  the  city  fire  de- 
partment. One  of  the  members  of  the  firm 
was  at  the  time  an  alderman,  and  by  force 
of  statute  prohibiting  certain  officers  there- 
in named  from  being  interested  in  any  con- 
tract with  the  city,  the  transaction  with 
such  firm  was  made  illegal,  so  that  no  rc' 
covery  could  be  had  upon  it.  To  remove 
this  obstacle  to  the  collection  of  the  demand, 
the  legislature  passed  an  enabling  act  au- 
thorizing the  board  of  estimate  and  appor- 
tionment to  examine  the  claim  and  to  fix 
and  determine  what  sum  was  justly  due  and 
owing,  and  right  in  equity  and  justice  to 
be  paid  to  the  firm,  and  a  statute  of  limi- 
tation was  not  to  be  regarded  as  a  bar  to 
the  demand.  The  act  was  upheld  as  a  valid 
exercise  of  legislative  power.  As  said  in 
Guilford  v.  Chenango  County,  13  N.  Y.  149 : 
"The  legislature  is  not  confined  in  its  ap- 
propriation of  the  public  moneys  .  .  . 
to  cases  in  which  a  legal  demand  exists. 
.  .  .  It  can  thus  recognize  claims  found- 
ed in  equity  and  justice  in  the  largest  sense 
of  these  terms,  or  in  gratitude  or  charity." 

The  legislature  may  impose  upon  a  city 
the  liability  for  the  service  of  counsel  em- 
ployed by  its  chamberlain  to  obtain  pos- 
session of  books,  papers,  and  secturities 
which  his  predecessor  after  removal  refused 
to  hand  over,  the  city  being  interested  in 
the  result  of  the  contest  for  the  funds,  and 
the  expense  of  the  litigation  being  indirectly 
advantageous  to  the  defendant,  who  had 
exercised  the  power  of  removal  and  appoint- 
ment. Stemmler  v.  New  York,  179  N.  Y. 
473,  72  N.  E.  581. 

Where  a  city  incurred  liability  largely  in 
excess  of  appropriations  and  charter  limita- 
tions, it  was  held  in  Syracuse  v.  Hubbard, 
64  App.  Div.  587,  72  N.  Y.  Supp.  802,  appeal 
dismissed  in  168  N.  Y.  668,  61  N.  E.  1128, 
that  the  legislature  had  power  to  charge 
upon  the  city  the  payment  of  the  claims 
constituting  the  deficiency,  so  far  as  there 
was  a  legal  or  equitable  basis  for  the  same. 

An  act  of  the  legislature,  in  recognizing 
a  claim  technically  illegal,  but  morally 
meritorious,  in  that  the  city  had  the  benefit 
of  the  materials  charged  for,  namely,  feed 
used  for  its  horses  was  in  People  ex  reL 
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the  Amount  May  be  Enforced  by  Man- 
damus and  May  Be  Satisfied  by  the  De- 
livery of  an  Equal  Amount  of  Public 
Improvement  Bonds. 

"Section  1.  .  ,  .  That  it  is  hereby 
made  the  legal  duty  of  the  sewerage  and 
water  board  of  New  Orleans,  created  by 
act  No.  6,  of  1899,  to  pay  to  Benjamin  Rice 
Forman  a  just  compensation  for  his  serv- 
ices rendered  in  the  case  of  the  State  of 
Louisiana  v.  New  Orleans  Waterworks  Com- 
pany, in  the  civil  district  court,  parish  of 
Orleans,  in  the  supreme  court  of  Louisiana 
and  in  the  Supreme  Court  of  the  United 
States,  the  amount  to  be  fixed  by  consent, 
or,  in  case  they  cannot  agree,  then,  by 
final  judgment  of  court,  with  5  per  cent 
per    annum    interest,   from    5    June,    1902, 


when  the  mandate  from  the  Supreme  Court 
of  the  United  States  was  filed  in  the  su- 
preme court  of  Louisiana. 

'^Section  2.  .  .  .  The  judgment  that 
may  be.  rendered  in  the  favor  of  Benjamin 
Rice  Forman,  against  the  sewerage  and  wa- 
ter board  under  this  act,  may  be  enforced 
by  mandamus  against  it,  and,  in  the  judg- 
ment fixing  the  amount,  the  court  shall 
order  the  sewerage  and  water  board  to  issue 
warrants  or  drafts  on  the  board  of  liquida- 
tion of  the  city  debt  for  the  amount  there- 
ot,  with  interest  and  costs  added,  and  it 
shall  be  the  duty  of  said  board  of  liquida- 
tion of  city  debt  to  pay  such  warrants  or 
drafts. 

"Section  3.  .  .  .  That  the  amount  of 
such  compensation  agreed  on,  or  the  amount 


Wiffier  v.  Miller,  68  Misc.  445,  124  N.  Y. 
Supp.  368,  held  to  be  within  the  constitu- 
tional power  of  that  body,  within  the  doc- 
trine of  the  court  of  appeals  in  Re  Borup, 
182  N.  Y.  222,  108  Am.  St.  Rep.  796,  74 
N.  £.  838.  In  that  case  the  court  held  that 
it  was  competent  for  the  legislature  to  pass 
an  act  requiring  towns  to  pay  to  landowners 
damages  for  changes  of  highway  grades 
previously  made,  although,  when  such  a 
change  was  made,  no  sucii  liability  existed, 
or  could  under  any  law  have  been  imposed 
or  assumed.  The  court  in  that  case  said: 
*'There  is  no  provision  of  the  Constitution 
that  restricts  the  legislature  from  provid- 
ing for  the  payment  by  a  municipality  of 
claims  against  it  that  are  founded  in  equity 
and  justice  and  which  could  have  been  au- 
thorized originally." 

A  statute  which  compelled  a  city  to  assess 
as  part  of  the  cost,  work  done  under  a  con- 
tract which  was  fraudulent  in  its  inception, 
was  never  complied  with,  and  was  nnally 
abandoned,  was  upheld  in  Re  CuUen,  53 
Hun,  534,  6  N.  Y.  Supp.  625,  affirmed  with- 
out opinion  in  119  N.  Y.  628.  The  court 
stated  that  the  case  of  the  town  of  Guil- 
ford v.  Chenango  County,  13  N.  Y.  143,  set 
out  in  note  in  48  Ii.R.A.  474,  has  been  fol- 
lowed and  cited  with  approval  in  too  many 
cases  to  be  now  questioned,  and  upholds  the 
constitutional  right  of  the  legislature  to 
pass  such  an  act. 

The  legislature  may  legalize  an  equitable 
claim  for  work  constituting  a  city  purpose, 
invalid  because  not  in  conformity  to  char- 
ter regulations,  although  such  claim  has 
been '  judicially  determined  invalid.  People 
ex  rel.  Dady  v,  Prendergast,  144  App.  Div. 
308,  128  N.  Y.  Supp.  1082,  modified  in  203 
N.  Y.  1,  96  N.  E.  103,  with  respect  to  comp- 
troller's consideration  and  certification  of 
illegal  claims.  This  court,  speaking  of  the 
cases  Conlin  v.  San  Francisco,  99  Cal.  17, 
21  L.R.A.  474,  37  Am.  St.  Rep.  17,  33  Pac. 
753,  and  Conlin  v.  San  Francisco,  114  Cal. 
404,  33  L.R.A.  752,  46  Pac.  279,  states  that 
''each  of  these  decisions  relates  to  a  statute 
which  directed  a  board  of  supervisors  to 
audit  and  allow  at  a  defined  sum  a  claim 
against  the  county  for  work  done  for  the 
L.R.A.1916D. 


county,  but  which  was  invalid  because  of 
failure  to  observe  the  statutory  regulations 
as  to  the  letting  of  public  contracts.  The 
legislation  in  question  was  held  unconstitu- 
tional by  the  supreme  court  of  California  as 
an  attempt  to  make  a  gift  or  gratuity  of 
public  funds.  ...  In  both  of  these 
cases  the  California  court  declined  to  recog- 
nize any  distinction  between  a  mere  gratuity 
and  the  payment  of  a  claim  resting  upon 
a  moral  obligation,  but  without  enforceable 
legal  basis.  As  before  indicated,  a  broader 
rule  of  interpretation  has  been  applied  in 
this  state,  and  one  which  commends  itself 
to  a  common  sense  of  justice.'^ 

The  principle  that  the  legislature  may 
render  valid  a  contract  made  by  a  munici- 
pal corporation,  though  ultra  vires  at  the 
time  it  was  made,  if  the  contract  is  one 
which  the  legislature  might  originally  have 
authorized,  applies  with  peculiar  force  to 
the  case  of  a  contract  relating  to  a  work 
in  which  the  public  is  interested  and  which 
is  for  the  public  benefit,  after  it  has  been 
executed.  O'Brian  v.  Baltimore  County,  51 
Md.  15. 

A  statute  is  valid  that  requires  a  town* 
ship  to  pay  a  debt  that  is  morally,  but  not 
legally,  due  from  it  to  an  individual,  for 
work  done  upon  a  public  street.  Union  Twp. 
V.  Rader,  39  N.  J.  L.  509.  In  the  above  case 
the  court  said:  "Antecedently,  then,  to  the 
enactment  of  this  second  law,  a  duty  exist- 
ed in  a  portion  of  the  inhabitants  of  this 
township  to  pay  this  claim ;  and  it  has  been 
repeatedly  decided  by  the  courts  of  the  high* 
est  authority  that  the  legislature  has  the 
undoubted  right  to  compel  a  corporation  of 
this  character  to  pay  a  debt  which,  although 
not  legally  enforceable,  carries  with  it  the 
force  of  a  moral  obligation.  .  .  .  The 
contract  out  of  which  the  debt  in  question 
issued  was  palpably  ultra  virea  as  it  was 
made  by  a  body  having  no  legal  existence: 
but  it  was  nevertheless  an  object  beneficial 
to  the  locality  now  sought  to  be  burdened 
for  its  payment,  and  which  object  could,  be- 
yond all  question,  have  been  legislatively 
authorized." 

It  is  within  the  power  of  the  legislature 
to   dispense   with   formalities  contained  in 
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of  Bucli  judgment  as  may  be  rendered  by 
authority  of  this  act,  may  be  satisfied  by 
the  delivery  of  an  equal  amount  of  public 
improvement  bonds  authorized  by  act  No. 
6,  1899,  and  subsequent  acts,  amendatory 
thereof." 

The  general  assembly  had  previously 
passed  a  somewhat  similar  act  (No.  210 
of  1906),  and  a  somewhat  similar  suit  was 
instituted  and  prosecuted  to  final  judgment 
in  this  court.  Forman  v.  Sewerage  &  Water 
Bd.  119  La.  49,  43  So.  908,  909,  910,  12  Ann. 
Cas.  773.  But  the  act  so  passed  con- 
cluded as  follows:  ''Provided  that  nothing 
in  this  act  shall  be  construed  to  mean  that 
a  right  or  cause  of  action  is  created  in 
favor  of  said  Forman  against  said  board. 
The  intention  being  to  give  him  the  right 


to  enforce  any  cause  of  action  that  he  may 
have  either  in  law  or  equity.** 

And  this  court,  in  deciding  the  case,  said: 
"There  can  be  no  doubt  that  the  services 
of  plaintiff  were  immensely  valuable,  and 
inured  enormously  to  the  benefit  of  the  de- 
fendant board  and  of  the  people  of  the  city 
of  New  Orleans,  and,  incidentally,  of  the 
whole  state.  There  can  be  no  doubt,  also, 
that  the  task  which  plaintiff  undertook  and 
successfully  accomplished  was  gigantic,  in 
respect  both  of  the  mountain  of  work  to 
be  done  and  of  the  legal  ability  required 
to  do  it,  and  there  can  be  no  doubt  that 
plaintiff  ought  to  be  remunerated  from 
some  source;  but  it  is  equally  plain  that  no 
right  of  action  has  ever  arisen  in  his  favor 
against  the  defendant  board.    Plaintiff  was 


the  charter,  and  give  contractors  their  equi- 
table right  to  compensation  for  services  ren- 
dered or  materials  furnished  in  good  faith 
for  the  public  benefit.  State  ex  rel.  Cleve- 
land V.  Board  of  Finance  &  Taxn.  38  N.  J. 
L.   259. 

It  is  stated  in  Guthrie  v.  Territory,  1 
Okla.  188,  21  L.R.A.  841,  31  Pac.  190,  that 
the  legislature  may  compel  a  municipal 
corporation  to  pay  a  debt  which  has  any 
moral  or  meritorious  basis  to  rest  on.  It 
is  held  in  this  case  that  a  statute  provid- 
ing for  the  payment  by  a  village  of  debts  of 
a  provisional  organization  which  it  has  suc- 
ceeded is  not  special  legislation  changing 
or  amending  a  charter,  or  granting  special 
privileges  or  immunities  within  the  pro- 
hibition of  24  Stat,  at  L.  170,  chap.  818, 
Comp.  Stat.  1913,  §  3479,  relating  to  terri- 
torial legislatures.  The  act,  states  the 
courtj  simply  recognizes  a  moral  obligation 
on  its  part  to  pay  certain  debts  created  by 
its  predecessor,  from  which  it  receives  some 
advantage  or  benefit,  and  for  which  it  is 
not  legally  liable,  and  provides  a  speedy  and 
inexpensive  method  of  determining  the 
amount,  and  authorizes  the  levy  of  taxes 
for  raising  the  revenues  to  meet  and  pay 
the  same  (compensation  due  referees  for 
adjudging  claims  against  a  city). 

The  power  of  the  city  to  legalize  a  moral 
obligation  is  upheld  in  Lycoming  County 
V.  Union  Ck)unty,  15  Pa.  166,  53  Am.  Dec. 
575,  where  an  act  providing  that  due  pro- 
portions of  the  expense  incurred  by  one 
county  in  all  causes  removed  for  trial  there- 
to, under  a  certain  act,  shall  be  reimbursed 
to  such  county  by  the  counties,  in  their  pro- 
portion, from  which  said  causes  were  re- 
moved for  trial. 

The  legislature  may  compel  a  county  to 
pay  just  school  claims,  although  barred  by 
the  statute  of  limitation.  Caldwell  County 
V.  Harbert,  68  Tex.  321,  4  S.  W.  607.  In 
the  above  case  the  court  states  that  there 
can  be  no  constitutional  objection  to  the 
power  of  the  legislature  to  require  a  munici- 
pal subdivision  of  the  state,  such  as  a  coun- 
ty, to  provide  for  and  pay  any  just  claim 
against  it  after  the  lapse  of  such  time  as 
would  ordinarily  bar  the  claim.  That,  in 
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favor  of  and  against  counties,  limitation 
will  run  in  the  absence  of  some  statute  to 
the  contrary,  does  not  affect  the  question. 

The  legislature  may  compel  a  city  to  pay 
a  claim  in  favor  of  the  state  for  a  percent- 
age of  the  liquor  license  fees,  although 
barred  by  the  statute  of  limitation.  State 
V.  Aberdeen,  34  Wash.  61,  74  Pac.  1022. 
The  court  states  that  it  would  be  difficult 
to  conceive  of  a  more  well-grounded  moral 
or  equitable  obligation  than  that  of  the  city 
to  pay  this  money  to  the  state;  the  state, 
through  its  legislature,  has  the  power  to 
say  to  its  subordinate  municipalities  that 
what  is  morally  and  equitably  due  to  the 
state  shall  become  legally  due. 

So,  it  is  held  in  State  ex  rel.  McCullough 
V.  Seattle,  60  Wash.  241,  110  Pac.  1008,  that 
the  excess  of  assessments  over  and  above 
the  legitimate  costs  and  expense  of  local 
improvement,  when  collected  by  the  city, 
rightfully,  equitably,  and  morally  belongs 
to  the  property  owners  in  proportion  to 
their  payments  into  the  special  fund,  and 
that  the  legislature  had  authority  to  re- 
quire repayments  even  though  the  statute 
of  limitations  had  fully  run. 

Both  of  the  two  cases  last  above  men- 
tioned hold  that  the  legislature  may  remove 
the  statutory  bar  without  violating  vested 
rights  or  the  constitutional  prohibition 
against  the  taking  of  property  without  due 
process  of  law. 

Where  towns  illegally  organized  incurred 
an  indebtedness  for  street  improvement,  and 
were  subsequently  validly  reincorporated, 
it  was  held  in  Abernethy  v.  Medical  Lalce,  9 
Wash.  112,  37  Pac.  306,  and  State  ex  rel. 
Traders'  Nat.  Bank  v.  Winter,  15  Wash. 
407,  46  Pac.  644,  that  the  legislature  could 
direct  such  reincorporated  towns  to  assume 
and  pay  the  indebtedness. 

In  holding  it  competent  for  the  legisla- 
ture to  create  municipal  corporations  and 
provide  that  they  should  pay  the  just  debts 
and  obligations  supposed  to  have  been  duly 
incurred  by  the  voluntary  and  unauthorized 
organization  to  whose  property  they  have 
succeeded,  the  court  in  Winneconne  v.  Win- 
neconne.  111  Wis.  13,  86  N.  W,  590,  said 
that  the  legislature  has  plenary  power   to 
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employed  by  the  state,  and  not  by  the  de- 
fendant board,  and  was  the  attorney  of  the 
state,  and  not  of  the  defendant  board.  The 
suit  was  by  the  state  to  forfeit  the  charter 
of  one  of  her  corporations.  The  defendant 
board  not  only  was  not  a  party  to  it,  but, 
for  over  a  year  after  it  had  been  brought, 
was  not  even  in  existence.  The .  following 
authorities  are  distinctly  in  point,  and  are 
conclusive  against  a  right  of  action  of  any 
kind,  equitable  or  legal,  arising  in  favor 
of  an  attorney  at  law  for  legal  services 
without  his  having  been  employed.  .  .  . 
Knowing  how  arduous  and  valuable  and 
meritorious  were  the  services  of  Mr.  For- 
man,  it  is  with  regret  that  the  court  finds 
itself  compelled  to  decide  against  him." 

And  it  was  held  (quoting  from  the  sylla- 
bus) that  "the  right  of  an  attorney  at  law 
to  demand  payment  for  his  services  depends 
upon  whether  he  was  or  not  employed.  He 
cannot  recover  from  one  who  did  not  em- 
ploy him;  however  valuable  the  result  of 
his  services  may  have  been  to  such  person, 
and  especially  if  the  person  was  not  even  a 
party  to  the  suit." 


The  act  of  1912  under  which  this  suit 
has  been  brought  contains  no  such  proviso 
as  that  which  was  contained  in  the  act  of 
1906.  It  simply  declares,  without  proviso 
or  condition,  that  ''it  is  hereby  made  the 
legal  duty  of  the  sewerage  and  water  board 
.  .  .  to  pay  to  Benjamin  Rice  Forman  a 
just  compensation  for  his  services  rendered 
in  the  case  of  the'  State  of  Louisiana  v. 
New  Orleans  Waterworks  Company,"  that 
what  may  constitute  such  "just  compensa- 
tion" shall  be  determined  by  consent,  or, 
if  the  parties  are  unable  to  agree,  by  final 
judgment  of  court,  and  that  the  payment 
of  the  judgment  may  be  made  by  the  sewer- 
age and  water  board,  or  enforced  against 
it,  in  a  particular  way.  So  far,  therefore, 
as  the  courts  are  ooneerned,  the  duty  which 
the  act  purports  to  impose  upon  them  is 
merely  to  determine  the  value  of  the  serv- 
ices rendered  by  Mr.  Forman,  and  give 
judgment  accordingly;  and  all  that  stands 
in  the  way  of  the  discharge  of  that  duty  is 
the  plea  ojf  res  judicata,  predicated  upon  the 
judgment  above  cited,  and  herein  filed  by 
the  sewerage  and  water  board,  and  the  ob- 
jection interposed  by  that  board,  that  the 


provide  for  the  organization  of  cities  and 
villages  by  general  law.  It  may,  in  the  exer- 
cise of  such  power,  attach  such  conditions 
or  obligations  to  the  grant  of  municipal 
powers  and  privileges  as  it  sees  fit,  and  may 
compel  the  recognition  and  assumption  of 
obligations  not  binding  in  law,  but  just 
and  equitable  in  their  character. 

Claims  neither  moral  nor  equitable. 

The  legislature,  however,  has  no  power 
to  compel  a  municipal  corporation  to  pay 
a  claim  against  it,  which  it  is  under  no  ob^ 
ligation,  moral  or  equitable,  to  pay;  nor 
can  the  legislature  require  a  court  to  ren- 
der judgment  for  such  claim  upon  proof  of 
the  amount  thereof.  McQuillin,  Mun.  Corp. 
§  237.  See  also  FoBMA^^  v.  Seweilage  & 
Water  13d. 

Thus,  an  act  which  assumes  to  create  and 
impose  on  the  county  a  liability  for  services 
not  rendered  to  it,  but  to  private  indi- 
viduals, in  a  contest  in  which  they  were  in 
antagonism  to  the  county  as  a  political 
entity,  and  in  which  the  official  representa- 
tives of  the  county  were  their  adversaries, 
is  unconstitutional.  Thus,  it  was  held  in 
Warren  County  v.  Cowan,  60  Miss.  876,  45 
Am.  Rep.  424,  that  the  legislature  could 
not  compel  a  county  to  pay  for  services  ren- 
dered by  attorneys  employed  by  taxpayers 
to  lower  a  tax  rate,  the  court  stating  that 
if  the  right  of  the  legislature  to  compel 
payments  of  a  moral  claim  is  conceded,  such 
concession  will  not  support  this  act,  for  no 
sort  of  obligation  exists  upon  the  county 
in  question  to  pay  for  services  rendered 
agamst  the  county  as  a  political  organism. 
The  laborer  is  worthy  of  his  hire,  but  to 
be  paid  by  his  employer. 
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There  is  a  class  of  claims  against  a  mu- 
nicipal corporation  which  under  the  Consti- 
tution cannot  be  legalized  by  statute,  and 
these  claims  are  invalid  or  void  because  they 
do  not  arise  from  the  performance  of  a 
**county,  city,  town,  or  village  purpose"  as 
provided  by  the  Constitution. 

Thus,  a  statute  requiring  a  city  to  pay 
counsel  fees  expended  by  an  officer  in  suc- 
cessfully defending  against  a  proceeding  to 
remove  him  from  office  or  to  convict  him  of 
a  crime  is  in  matter  of  Chapman  v.  New 
York,  168  N.  Y.  80,  66  L.R.A,  846,  85  Am. 
St.  Kep.  661,  61  N.  K.  108,  held  unconstitu- 
tional as  contravening  that  provision  of  the 
Constitution  which  declares  that  no  county, 
city,  town,  or  village  shall  give  any  moneys, 
or  lend  its  name  or  credit  in  aid  of  any  in- 
dividual or  corporation,  nor  be  allowed  to 
incur  any  indebtedness,  except  for  a  coun- 
ty, city,  town,  or  village  purpose.  The  court 
stated  that  there  was  no  legal  liability  or 
moral  obligation  on  the  part  of  the  city  to 
pay  his  expenses,  which  were  not  necessary 
for  the  common  good  and  general  welfare 
of  the  municipality,  nor  public  in  character, 
nor  so  far  as  appears  sanctioned  by  its 
citizens. 

So,  the  passage  of  a  statute  authorizing 
the  issuance  of  revenue  bonds  to  be  met  by 
taxation,  for  the  payment  of  the  necessary 
expenses  which  had  been  previously  in- 
curred by  a  municipal  officer  in  defending 
himself  from  a  charge  of  official  misconduct, 
is  precluded  by  a  constitutional  provision 
forbidding  any  municipality  to  give  any 
money  to  any  individual,  or  to  incur 
indebtedness  for  other  than  municipal 
purposes.  Ibid.  In  the  above  case  the 
court  stated  that  no  benefit  was  conferred 
upon  the  city,  and  th«*re  was  never  a  legal  or 
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act  of  1912  is  unauthorized  and  unconsti- 
tutional. 

The  plea  of  res  judicata  covers  part,  but 
not  the  whole,  of  the  case  here  presented, 
Bince  the  judgment  relied  on  as  supporting 
it  merely  held  that  neither  the  services 
rendered  by  Mr.  Forman  nor  the  act  of 
1906  created  any  cause  of  action,  legal  or 
equitable,  in  his  favor,  and  against  the 
sewerage  and  water  board;  whereas  th«  suit 
now  before  the  court  is  prosecuted  under 
the  act  of  1912,  and,  upon  the  pleadings  of 
the  defehdant,  presents  the  questions 
whether  that  act,  purporting,  as  it  does,  to 
create  such  cause  of  action,  is  competent 
and  constitutional  legislation. 

It  is  clear  that  the  judgment,  to  the  ef- 
fect that  Mr.  Forman  had  no  claim,  legal 
or  equitable,  against  the  sewerage  and  wa> 
ter  board,  is  conclusive  upon  that  issue, 
and  as  entirely  beyond  legislative  control 
as  is  any  other  final  judgment  of  this  court, 
quoad  persons  and  issues  with  respect  to 
whom,  and  to  which,  the  court  was  vested 
with  jurisdiction,  and,  as  completely  beyond 
the  control  of  the  court  as  of  the  legisla- 
ture;  and  hen^^  there  is  no  power  lodged 


anywhere  that  can  now  so  change  the  situa- 
tion as  to  give  the  -  heirs  of  Mr.  Forman 
the  status  of  creditors,  in  any  sense,  of 
the  sewerage  and  water  board  for  the  com- 
pensation here  claimed. 

The  remaining  question,  and  the  only 
question  left  for  decision,  then,  is  whether 
it  is  competent  and  constitutional  for  the 
general  assembly  to  require,  and  for  this 
court  to  decree,  that  the  sewerage  and 
water  board  shall  ddvote  a  fund  which  the 
Ck>nstrtution  has  placed  under  a  particular 
control  for  a  particular  use,  to  the  payment 
of  a  claim,  the  holder  of  which,  as  thus 
ascertained  and  determined  by  final  judg- 
ment, has  no  right,  legal  er  equitable,  in 
or  to  such  fund.  The  learned  counsel  for 
plaintiffs,  however,  ignore  the  narrow  com- 
pass within  which  the  case  here  presented 
must  be  restricted,  and,  arguing  at  length 
to  show  that  their  clients  have  an  equitable 
claim  against  the  defendant,  cite  authori- 
ties in  support  of  the  power  of  the  general 
assembly  to  compel  its  payment.  Thus 
they  say:  **Briefly  stated,  our  contention 
is  that  the  sewerage  and  water  board,  be- 
ing a  municipal  corporation,  is  subject  to 


moral  obligation  on  the  part  of  the  city  to 
pay  the  claim  in  question. 

So,  it  is  not  within  the  power  of  the  legis- 
lature to  require  a  city  to  pay  the  legal 
expenses  of  an  official  who  has  successfully 
defended  himself  against  an  indictment,  the 
city  being  under  no  legal  or  moral  obliga- 
tion to  reimburse  the  official.  Re  Straus, 
44  App.  Div.  425,  61  N.  Y.  Supp.  37,  see 
also  Re  Jensen,  28  Misc.  378,  59  N.  Y.  Supp. 
653,  affirmed  in  44  App.  Div.  609,  60  N.  Y. 
Supp.  933,  and  set  out  in  note  in  48  L.R.A. 
476. 

A  statute  rendering  a  municipality  lia- 
ble to  a  de  jure  officer  for  salary  paid  to  a 
de  facto  officer  is  held  unconstitutional  in 
Stemmler  v  New  York,  179  N.  Y.  478,  72  N. 
£.  581.  The  court  in  the  above  case  states 
that,  while  this  case  might  fall  within  the 
broad  doctrine  laid  down  in  Guilford  v. 
Chenango  County,  13  N  Y.  143,  and  similar 
cases,  yet  with  the  amendments  of  the  Con- 
stitution of  1846,  adopted  in  1874,  the  rule 
is  now  quite  different.  Those  amendments 
were  new,  and  for  the  first  time  forbade  any 
city  to  give  or  loan  its  money  or  credit  in 
aid  of  an  individual,  prohibited  the  legis- 
lature or  any  city  from  granting  any  extra 
compensation  to  public  officers,  and  prevent- 
ed them  from  employing  or  requiring  the 
use  of  city  funds  for  any  but  city  purposes. 
The  statute  in  question  clearly  falls  within 
the  inhibition  of  the  Constitution  as  amend- 
ed in  3874,  as  it  required  the  city  of  New 
York  to  pay  an  amount  for  which  it  was 
not  liable,  legally  nor  in  equity  or  in  jus- 
tice. It  in  effect  provided  for  a  mere  gra- 
tuity or  extra  compensation  to  a  public 
officer  who  had  performed  no  service  for 
the  city,  and  had  done  nothing  which  en- 
titled him,  as  against  the  city,  to  any  such 
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compensation,  and  directed  the  employment 
of  the  city  funds  for  other  than  city  pur- 
poses. 

The  board  of  apportionment  was  in  Peo- 
ple ex  rel.  Pomeroy  v.  Green,  63  Barb.  390, 
directed  to  audit  and  allow  a  claim  against 
the  city  of  New  York  for  services  of  a  pub- 
lisher performed  under  color  of  legal  au- 
thority, and  necessary  and  beneficial  to  the 
city,  such  services  coming  within  the 
provisions  of  an  act  requiring  the  comp- 
troller "to  allow  and  pay  the  bills  of  the 
several  proprietors  of  the  newspapers  in 
said  city  and  county,  for  all  city  and  county 
advertising  actually  done  prior  to  January 
1st,  1872."  The  object  of  this  act,  said  the 
court,  so  far*  as  the  newspapers  were  con- 
cerned, evidently  was  to  provide  an  ap- 
propriate procedure  with  an  adequate 
remedy  for  the  speedy  liquidation  and  pay- 
ment of  all  strictly  legal  obligations,  and 
also  of  all  just  and  honest  claims  of  an 
equitable,  if  not  of  a  technically  legal,  char- 
acter. There  was  the  fullest  intention  of 
providing  for  publishers  who  had  acted 
under  legal  authority^  or  at  least  in  good 
faith  under  color  of  such  authority,  but  not 
of  presenting  any  part  of  the  public  funds 
to  those  who  had  acted  in  palpable  viola- 
tion of  law  and  without  a  shadow  of  au- 
thority. Further  on  the  court  said  that  a 
large  part  of  the  publications  for  which 
claims  were  presented  were  made  apparent- 
ly without  any  contract,  express  or  implied, 
and  without  any  legal  authority  or  even 
official  request.  The  allowance  of  such 
claims  would  be  a  pure  gratuity,  and  the 
court  would  not  by  mandamus — a  writ 
which  issues  only  in  cases  of  unquestionable 
legal  right — direct  the  board  even  to  con- 
sider them.  J.  D.  0. 
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the  control  of  the  legislature  in  all  respects, 
save  in  so  far  as  the  act  creating  it  was 
embedded  in  the  organic  law  of  the  state 
and  thereby  taken  beyond  the  domain  of 
legislative  control.  The  dedication  of  the 
funds  arising  from  the  tax  to  the  purpose 
of  acquiring  a  water  system  either  by  con- 
struction or  purchase  was,  no  doubt,  crys- 
tallized in  this  manner,  and  therefore  re- 
moved from  the  possibility  of  legislative 
interference.  But  that  crystallization  went 
no  further.  It  did  not  preclude  the  legis- 
lature from  applying  those  funds  to  the 
very  pui7>oses  to  which  the  tax  was  dedi- 
cated. Some  control  over  the  subject-mat- 
ter by  the  legislature  was  undoubtedly  re- 
served. This  reservation  justly  appears  in 
the  carefully  reserved  right  to  amend  the 
act  of  1899,  a  right  which  is  expressly  rati- 
fied and  confirmed  by  the  constitutional 
amendment  itself.  The  purpose  was  served, 
no  doubt;  the  make-up  of  the  board  was 
sacred." 

Both  points  were  so  decided  in  State  ex 
rel.  Saunders  v.  Kohnke,  109  La.  838,  33 
So.  793;  but  beyond  this  the  legislature 
was  free.  Let  us  now  ascertain  what  the 
"sacred  purpose"  was.  It  was:  "To  ac- 
quire by  construction  or  purchase  a  water- 
works system  for  the  city  of  New  Orleans." 

A  recognized  part  of  such  an  undertaking 
was  the  clearing  of  "the  ground  for  the 
new  edifice.    ..." 

"Before  the  new  water  system  could  be 
constructed,  it  was  essential  to  clear  the 
site.  The  site  was  obstructed  by  the  mo- 
nopoly franchise  of  the  old  waterworks  com- 
pany. The  removal  of  that  obstruction  was 
so  plainly  necessary,  and  the  cost  of  the 
removal  so  plainly  a  part  of  the  object  for 
which  the  special  tax  was  levied,  that  act 
No.  6  of  1899  carrijed,  as  §  15,  a  special 
provision  expressly  authorizing  the  pur- 
chase, or  the  expropriation,  of  that  fran- 
chise, and  expressly  reciting  that  same 
could  be  paid  for  by  the  assumption  of  the 
outstanding  bonds  of  the  old  company.  The 
public  valued  the  property  of  the  old  com- 
pany at  between  $2,000,000  and  $3,000,000. 
If,  therefore,  the  site  had  been  cleared  by 
expropriation,  that  clearance  would  have 
cost  the  special  tax  fund  that  sum  of 
money.     .    .     . 

'If  Mr.  Fornian's  services  in  removing 
the  monopoly  franchise  of  the  New  Or- 
leans Waterworks  Company  were  not  strict- 
ly in  line  with  the  purpose  of  the  people 
and  their  petition  to  construct  a  water, 
sewerage,  and  drainage  system,  there  is 
nothing  'strictly  in  line'  with  it.  It  was 
the  suit  brought  by  Mr.  Forman  that  pro- 
voked and  inspired  the  taxpayers'  petition. 
The  people  awoke  to  the  fact  that  maybe 
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they  could  hope  to  own  a  system  which  had 
previously  owned  them.    .    .    . 

"There  can  be  no  question  that  it  [the 
claim  here  asserted]  is  founded  on  the  re- 
ceipt and  acceptance  of  property  and  the 
obligation,  thence  arising,  to  pay  for  the 
same.    .    .     . 

"As  to  the  point  that  'the  sewerage  and 
water  board  was  not  in  existence  when  the 
suit  [to  forfeit  the  charter  of  the  water- 
works company]  was  brought,'  there  is  noth- 
ing to  it.  If  there  is  such  an  equitable 
foundation  for  the  act  as  to  warrant 
the  legislature  in  directing  payment  for  the 
service,  it  may  impose  the  duty  upon  the 
board,  whether  then  created  or  not." 

They  then  quote  McQuillin  on  Municipal 
Corporations,  vol.  1,  §  237,  p.  536,  to  the 
efltect  that  "the  payment  of  legitimate 
claims  against  the  municipal  corporation 
may  be  compelled  by  the  legislature.  The 
courts  permit  the  legislature  to  use  the 
power  of  compulsory  taxation  for  this  pur- 
pose. The  payment  of  a  debt  may  be  en- 
forced when  equitable  in  character,  although 
it  may  not  be  binding  in  law,  and  even  un- 
enforceable in  law  or  equity." 

But,  no  doubt,  considering  it  inapplicable 
to  their  case,  the  counsel  do  not  quote  the 
following  from  the  same  volume  and  sec- 
tion, to  wit:  "But- the  legislature  has  no 
power  to  compel  a  municipal  corporation  to 
pay  a  claim  made  against  it,  and  which  it 
is  under  no  obligation,  moral  or  equitable, 
to  pay;  nor  can  the  legislature  require  a 
court  to  render  judgment  for  such  claim 
upon  proof  of  the  amount  thereof." 

The  instant  case  is  the  more  clearly  with- 
in the  rule  last  above  stated,  for  the  addi- 
tional reason  that  the  fund  from  which  it 
is  proposed  that  the  claim  of  the  plaintiff 
shall  be  paid,  and  the  only  fund  upon  which 
the  sewerage  and  water  board  can  draw, 
is  placed,  not  by  legislative  action  alone, 
but  by  the  Constitutioii  of  the  state,  in 
the  custody  of  the  board  of  liquidation 
of  the  city  debt,  to  be  drawn  upon  only  for 
the  establishment  and  maintenance  of  the 
water,  sewerage,  and  drainage  systems  of 
New  Orleans,  and  for  the  payment  in  prin- 
cipal and  interest  of  the  bonds  issued  in 
that  behalf.  The  contention  that  the  com- 
pensation of  Mr.  Forman  should,  from  an 
equitable  point  of  view,  be  regarded  as 
among  those  uses  presented  the  main,  if 
not  the  sole,  issue  in  the  case  heretofore 
decided,  and  that  issue,  as  we  have  seen, 
was  decided  adversely  to  the  contention,  and 
became  a  "thing  adjudged."  The  decisions 
cited  by  the  learned  counsel  support  the 
doctrine  as  stated  in  the  excerpt  from  Mc- 
Quillin, quoted  by  them,  but  do  not  bear 
upon  this  case,  since  the  defendant  now  be- 
fore    the     court     incurred     no     obligation 
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whatever  with  respect  to  the  cost  of  the  pro- 
<seeding  by  the  state  to  withdraw  the  mo- 
nopolistic franchise  which  it  had  granted  to 
the  waterworks  company,  when  it  found 
that  company  violating  the  terms  of  the 
^ant  and  using  the  franchise  as  a  means 
of  oppression;  and  we  find  no  authorities 
which  hold  that  a  legislature  can  compel 
-the  diversion  of  a  fund,  the  destination  of 
which  has  been  fixed  by  the  Constitution, 
to  the  payment  of  a  claim  which  quoad,  and 
contradictorily  with,  the  parties  by  and 
against  m^om,  respectively,  it  is  made, 
there  has  been  a  final  judgment  decreeing 
it  to  be  neither  legal  nor  equitable.  The 
judgment  appealed  from  is  therefore  af- 
£rmed. 

O'Xielly  J.,  takes  no  part,  not  having 
been  a  member  of  the  court  when  the  case 
was  argued. 

Petition  for  rehearing  denied  November 
16,  1914. 
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H.  H.  KENNEDY 

V. 

W.  L.  YOUNG,   State  Examiner  of  State 

Banks,  Appt. 

J.  S.  BROCK,  Jr.,  Intervener. 

(136  La.  674,  67  So.  547.) 

Estoppel  —  of  bank  to  deny  statements 
of  olTicers. 

The  officers  of  a  bank  will  not  be  heard 

Headnote  by  Sommebville,  J. 


to  deny  the  entries  on  the  books  of  the 
bank,  their  sworn  published  statements,  and 
their  sworn  representations  to  the  state 
examiner  of  state  banks  concerning  a  de- 
posit  to  the  credit  of  another  insolvent 
bank,  where  the  state  examiner,  the  de- 
positors and  creditors  of  the  insolvent  bank, 
and  the  public  have  accepted  and  acted  upon 
such  sworn  published  statements.  Public 
policy  requires  that  the  bank  should  be 
bound  by  the  acts  of  its  officers. 

(February  8,  1915.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Judicial  District  Court  for  the 
Parish  of  Washington,  in  favor  of  plain- 
tiff and  intervener  in  a  suit  to  prevent  the 
payment  to  the  special  liquidator  of  the 
Commercial  Bank  of  a  certain  amount  ap- 
pearing on  the  books  of  the  Bank  of  Angle 
to  its  credit  as  a  deposit.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  St.  Glair  Adams,  for  appellant: 

Officers  and  directors  of  a  bank  who  have 
made  sworn  Btatement3  to  the  stat'^  exam- 
iner of  state  banks,  and  published  the  same, 
cannot  be  permitted  thereafter  to  contradict 
these  statements  and  testify  as  to  the  fal- 
sity of  the  record  so  made  by  them. 

Wright  V.  Gurley,  133  La.  745,  63  So.  310; 
Pauly  V.  O'Brien,  69  Fed.  460;  Brodrick 
V.  Brown,  69  Fed.  497;  Briggs  v.  Staflford, 
14  La.  381;  Florance  v.  Twichell,  5  La. 
Ann.  16. 

A  bank  officer  is  estopped  from  denying 
his  sworn  statements,  published  reports, 
books,  and  papers,  upon  which  the  state  ex- 
aminer of  state  banks,  third  persons,  and 
the  public  in  general  have  acted. 

Wright  V.  Gurley,  133  La.  745,  63  So. 
310. 

The  courts  will  not  extricate  a  bank  from 
a   situation   created   by   the   deceit,   fraud. 


Xfote,'^  Right  of  harik  to  contradict  en- 
triea  in  it8  boolea  or  statements  in 
public  reports. 

It  will  be  observed  that  this  note  is  not 
concerned  with  the  personal  liability  of  of- 
ficers of  the  bank,  but  only  with  that  of  the 
bank  itself. 

As  to  the  power  of  a  bank  officer  to  bind 
his  bank  by  an  agreement  that  the  liability 
of  a  party  to  commercial  paper  shall  not  be 
enforced,  see  State  Bank  v.  Forsyth,  28 
L.R.A.(N.S.)   501,  and  note. 

The  only  case  found  in  which  the  facts 
are  similar  to  those  involved  in  Kennedy 
v.  Young  is  Rankin  v.  City  Nat.  Bank,  208 
U.  S.  541,  52  L.  ed.  610,  28  Sup.  Ct.  Rep. 
346,  affirming  75  C.  C.  A.  343,  144  Fed.  587, 
in  which  it  appeared  that  the  National 
Bank  of  Guthrie  had  made  excessive  loans 
to  certain  individual?;  that  the  bank  ex- 
aminer complained  and  directed  that  the 
loans  be  reduced;  that  thereupon  the  presi- 
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dent  wrote  to  the  defendant  bank  explain- 
ing the  situation  and  proposing  to  give  his 
personal  note  to  defendant  for  $30,000, 
which  sum  was  to  be  credited  to  his  bank 
in  a  special  account  not  subject  to  check, 
but  to  be  kept  until  the  note  was  retired: 
that  the  proposition  was  accepted,  the  note 
taken  and  credited  to  the  president's  per- 
sonal account  with  defendant,  in  which  ac- 
count the  money  of  the  Guthrie  bank  was 
habitually  kept  as  a  special  deposit,  apart 
from  the  general  deposit  subject  to  check; 
that  the  president  then  gave  his  check 
against  the  account  to  the  Guthrie  bank, 
which  credited  it  to  bills  receivable,  the 
whole  amount  on  deposit  with  defendant,  the 
general  deposit  subject  to  check,  and  the 
special  deposit  not  subject  to  check,  being 
made  to  appear  on  the  books  aggregated 
as  a  general  account,  obviously  for  the 
purpose  of  deceiving  the  bank  examiner; 
the  objectionable  loans  were  then  taken 
off    the    books;    but    it    does    not    appear 
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and  miBconduct  of  its  officers,  but  will 
** leave  him  bound  who  has  bound  himself." 

Pauly  V.  O'Brien,  69  Fed.  460;  Landwirth 
V.  Shaphran,  47  La.  Ann.  336,  16  So.  839; 
Wright  V.  Gurley,  supra. 

Messrs.  Ott,  Johnson,  &  Ott,  for  appel- 
lees: 

The  cashier  of  a  bank  has  the  authority 
to  pledge  the  bank's  deposits  to  secure  its 
obligations. 

Coats  V.  Donnell,  94  N.  Y.  168. 

The  mere  bringing  of  the  suit  in  support 
of  which  the  estoppel  is  invoked  cannot  be 
said  to  constitute  the  change  of  position 
within  the  meaning  of  the  law  of  estoppel. 

Des  Allemands  Lumber  Co.  v.  Morgan 
City  Timber  Co.  117  La.  1,  41  So.  332. 

Sommerville,  J.,  delivered  the  opinion 
of  the  court: 

The  Bank  of  Angle  and  the  Commercial 
Bank  of  Bogalusa,  being  in  insolvent  cir- 
cumstances, were  closed  by  order  of  the 
state  examiner  of  state  banks,  and  special 
agents  were  duly  appointed  to  liquidate 
them. 


The  plaintiff,  H.  H.  Kennedy,  a  depositor 
in  the  Bank  of  Angle  to  the  extent  of  some 
$7,000,  presented  a  petition  to  the  said  ex- 
aminer, objecting  to  the  payment  to  the 
special  liquidator  of  the  Commercial  Bank 
of  the  sum  of  $11,000,  appearing  on  the 
books  of  the  Bank  of  Angle  to  the  credit 
of  the  deposit  account  of  said  Commercial 
Bank,  for  reasons  which  may  be  stated  as 
follows: 

That  said  sum  is  and  was  held  by  the 
Bank  of  Angle  as  collateral  security  for  a 
loan  of  $11,660  from  said  bank  to  the  Com- 
mercial Bank;  that  said  loan  was  nego- 
tiated by  H.  D.  Bickham,  president  of  the 
Commercial  Bank,  who  on  January  7,  1913, 
signed  a  note  for  said  sum  in  favor  of  the 
Bank  of  Angle,  and  the  proceeds,  the  sum 
of  $11,000,  were  plaeed  directly  to  the  credit 
of  the  Commercial  Bank,  under  a  contem- 
poraneous agreement  between  said  Bick- 
ham,  president,  and  the  president  and  cash- 
ier of  the  Bank  of  Angle,  that  the  same 
were  for  the  benefit  of  the  Commercial 
Bank,  and  were  to  remain  on  deposit  in 
the   Bank  of  Angie  without  being  subject 


whether  the  notes  evidencing  them  were 
actually  surrendered  by  the  bank;  it  fur- 
ther appears  that  when  the  $30,000  note 
became  due  it  was  replaced  by  a  demand 
note  for  $25,000  signed  by  the  president 
personally,  and  the  same  agreement  as  to 
tlie  special  deposit  was  renewed  in  writing 
signed  by  the  president  for  the  Guthrie 
bank;  that  later,  without  knowledge  of  the 
Guthrie  bank's  failing  condition,  defendant 
charged  the  demand  note  to  the  special  ac- 
count, returned  the  note  canceled,  and  closed 
the  account,  and  on  the  same  day  the  Guth- 
rie bank  failed. 

This  suit  was  brought  by  the  receiver  to 
recover  the  amount  of  the  deposit,  claiming 
that  the  transaction  was  a  loan  to  the  presi- 
dent with  an  attempted  pledge  of  a  deposit 
of  the  Guthrie  bank,  and  that  defendant 
had  unlawfully  appropriated  the  deposit  to 
its  own  use  in  payment  of  the  note.  In 
addition  to  the  agreement  being  signed  by 
the  president  of  the  Guthrie  ba^k  as  presi- 
dent, that  bank  recognized  the  special  de- 
posit in  the  statements  of  account  between 
the  banks.  The  court  found  that  as  between 
the  banks  no  one  got  any  money,  the  trans- 
action being  merely  a  juggle  with  books 
and  paper  to  deceive  the  bank  examiner; 
that  the  defendant  received  nothing  of  value, 
and  the  Guthrie  bank  parted  with  nothing 
of  value,  unless  it  did  in  fact  surrender  the 
notes  evidencing  the  objectionable  loans, 
which,  if  it  did,  was  a  transaction  between 
it  and  its  president  with  which  defendant 
had  no  connection;  that  the  transaction 
concerning  the  credit  was  made  between  the 
two  banks,  and  therefore  defendant  was  not 
liable.  As  to  the  illegality  of  the  contract 
the  court  said:  "In  view  of  the  statement 
of  counsel  at  the  argument,  to  the  circuit  1 
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judge,  that  they  did  not  contend  that  the 
contract  was  Illegal,  a  disclaimer  repeated 
to  us,  and  in  view  of  the  possibility  that  the 
facts  were  found  as  they  were  with  that 
agreement  in  view,  we  shall  not  consider 
that  aspect  of  the  case.  It  would  not  help 
the  plaintiflF."  Rankin  v.  City  Nat.  Bank, 
208  U.  S.  541,  52  L.  ed.  610,  28  Sup.  Ct. 
Rep.  346. 

While  the  transactions  involved  in  this 
case  and  in  Kennedy  v.  Young  were  quite 
similar,  both  as  to  the  objects  sought,  i.  e., 
the  deception  of  the  banking  officials,  and 
the  methods  used,  and,  in  view  of  the  state- 
ment of  the  Supreme  Court  in  the  Rankin 
Case  as  to  the  illegal  feature  of  the  trans- 
action, there  would  seem  to  be  room  for 
an  inference  that  it  would  have  decided  the 
Kennedy  Case  differently  than  did  the  su- 
preme court  of  Louisiana,  there  is  the  dis- 
tinguishing feature  in  the  facts  of  the 
Kennedy  Case  as  found  by  the  court,  that 
the  agreement  that  the  deposit  should  not 
actually  be  subject  to  check,  though  osten- 
sibly so,  was  made  between  the  Bank  of 
Angie  and  the  president  of  the  Conamercial 
Bank  as  an  individual,  not  in  behalf  of  his 
bank,  so  there  was  some  ground  for  holding 
that  the  Commercial  Bank  was  not  a  party 
to  the  fraudulent  transaction,  and  that  its 
books  represented  the  transaction  as  it  sup- 
posed it  to  be,  while  actual  fraudulent  re- 
ports of  it  were  made  by  the  bank  of  Angle, 
while  in  the  Rankin  Case  the  defendant  bank 
apparently  carried  the  account  in  question 
on  its  books  as  a  special  deposit  not  sub- 
ject to  check,  and  the  bank  of  which  plain- 
tiff was  receiver  fraudulently  falsified  its 
books  to  deceive  the  bank  examiner  by  en- 
tering the  amoimt  in  question  as  a  general 
deposit.  R.  L.  S. 
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to  check,  and  as  collateral  security  for  sajd  y 
loan.  That  subsequently,  on  January  14, 
1913,  ''said  loan  was  shifted  by  substitu- 
tion, in  lieu  of  the  H.  b.  Bickham  note,  one 
note  of  the  Angie  Mercantile  Company,  and 
one  note  of  W.  £.  Douglas,  for  $5,830  each." 
That  said  substitution  was  agreed  upon  be- 
tween Bickham,  president  of  the  Com- 
mercial Bank,  and  Douglas,  individually, 
and  as  president  of  the  Angie  Mercantile 
Company,  and  as  a  director  of  said  bank 
on  one  part,  and  W.  W.  Warner  and  R.  V. 
McCarthy,  president  and  cashier,  respec- 
tively, of  the  Bank  of  Angie,  on  the  other 
part;  all  subject  to  the  same  understand- 
ing and  with  reference  to  the  said  deposit 
and  note  of  Bickham.  Neither  he  nor 
Douglas  no.*  the  Angie  Mercantile  Company 
derived  any  benefit  from  said  transaction; 
"and  it  was  merely  a  subterfuge  which  was 
adopted  for  the  purpose  of  obtaining  money 
and  credit  for  the  benefit  of  the  Commer- 
cial Bank  of  Bogalusa." 

"That  all  the  transactions  and  arrange- 
ments were  made  without  the  knowledge 
or  consent  of  the  board  of  directors  of  the 
Bank  of  Angie.  That  after  they  had  be- 
come known  to  the  said  board  of  directors 
of  the  Bank  of  Angie,  they  immediately 
began  to  demand  the  recalling  of  said 
transaction.  That  the  president  of  the 
Bank  of  Angie,  W.  W.  Warner,  and  the 
cashier,  R.  V.  McCarthy,  had  no  authority 
to  bind  the  bank  in  this  matter,  the  said 
loan  being  for  an  amount  almost  equal  to 
the  capital  stock  of  the  said  Bank  of  An- 
gie." 

That  the  said  Bickham,  president,  was 
acting  in  behalf  of*  the  said  Commercial 
Bank,  and  that  the  said  bank  is  estopped 
from  claiming  said  credit  of  $11,000,  "for 
the  reason  that  the  entire  proceeds  of  said 
loan  went  for  the  benefit  of  the  said  Com- 
mercial Bank  of  Bogalusa,  and  the  direc- 
tors of  the  said  Commercial  Bank  of  Boga- 
lusa knew  or  could  have  known  that  such 
was  the  case,  and  they  further  knew  or 
could  have  known  that  at  no  time  since 
said  loan  was  made  would  it  have  been 
possible  for  the  said  Bank  of  Angie  to  have 
paid  said  ostensible  deposit." 

That  the  said  Bickham  endeavored  to  se- 
cure a  release  of  a  portion  of  said  osten- 
sible deposit  for  the  use  of  the  Commercial 
Bank,  and  for  that  purpose  communicated 
with  the  president  and  cashier  of  the  Bank 
of  Angie,  who  emphatically  refused  to  re- 
lease any  of  said  deposit. 

The  petition  closes  as  follows:  "Peti- 
tioner submits  further  that  the  purported 
or  ostensible  claim  of  the  Commercial 
Bank  of  Bogalusa  against  the  said  Bank 
of  Angie  for  $11,000,  as  herein  set  out,  has 
not  been  rejected,  and  he  therefore  prays 
L.R.A.1916D. 


that  you  submit  this  objection  to  the  pay- 
ment of  same  to  the  honorable  twenty-sixth 
judicial  district  court  of  Louisiana  for 
Washington  parish,  in  accordance  with  the 
provisions  of  §  5  of  act  No.  300  of  the  gen- 
eral assembly  of  Louisiana,  for  adjudication 
thereon." 

On  receiving  this  petition  the  state  ex- 
aminer of  state  banks  presented  his  peti- 
tion to  the  judge  of  said  court,  who  or- 
dered the  same  to  be  filed,  and  service  made 
on  the  special  agents  in  charge  of  said 
banks. 

J.  S.  Brock,  Jr.,  special  agent  in  charge 
of  the  Bank  of  Angie  in  liquidation,  inter- 
vened, and  joined  t'  ^  plaintiff  in  opposing 
the  allowance  of  the  claim  of  the  Com- 
mercial Bank  to  said  deposit,  and  prayed 
that  the  same  be  rejected. 

Daniel  T.  Cushing,  special  agent  in 
charge  of  the  Commercial  Bank  of  Boga- 
lusa, filed  an  answer  which  may  be  stated 
as  follows: 

1.  Respondent  admits  that  the  books  of 
the  Bank  of  Angie  show  a  credit  of  $11,- 
000  in  favor  of  the  Commercial  Bank, 
but  denies  that  that  sum  is  held  by  said 
Bank  of  Angie  as  collateral  security  as  al- 
leged in  the  petition,  and  further  denies 
that  the  Commercial  Bank  borrowed  said 
sum,  or  any  part  thereof,  from  the  Bank  of 
Angie. 

Respondent  further  averred  that,  on  the 
contrary,  said  Bank  of  Angie  is  and  was  in- 
debted unto  the  Commercial  Bank  of  Boga- 
lusa in  the  full  sum  of  $11,000,  for  the 
reasons: 

That  in  December,  1912,  the  state  exam- 
iner of  state  banks,  on  examination,  found 
that  the  capital  of  the  Commercial  Bank 
had  been  impaired  to  the  extent  of  $10,- 
684,  and  thereupon  so  notified  the  state 
auditor  of  public  accounts,  who  notified  the 
officers  of  the  bank  that,  unless  said  im- 
pairment was  made  good  or  restored  with- 
in the  time  required  by  law,  ihe  bank 
would  be  closed  in  accordance  with  §  17, 
act  No.  179  of  1902,  which  act  was 
amended  by  act  No.  152  of  1910. 

That  a  meeting  of  the  board  of  directors 
of  the  Commercial  Bank  was  held  on  Jan- 
uary 3,  1913,  at  which  Houston  D.  Bick- 
ham, president,  and  owner  of  a  majority 
of  the  stock  of  said  bank,  stated  that  he 
would  agree  individually  to  raise,  donate, 
and  make  good  to  the  Commercial  Bank 
the  sum  of  $11,000  to  cover  said  impair- 
ment of  the  capital  stock. 

That  said  Bickham,  pursuant  to  said 
agreement,  on  January  7,  1913,  negotiated 
a  loan  at  the  Bank  of  Angie  for  $11,000  on 
his  personal  promissory  note,-  secured  by 
110  shares  of  the  capital  stock  of  said 
Commercial  Bank  belonging  to  him.    That 
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by  direction  of  Bickham  the  said  sum  was 
placed  to  the  credit  of  the  deposit  account 
of  the  Commercial  Bank  on  the  books  of 
the  Angie  Bank,  and  was  also  credited 
on  the  books  of  the  Commercial  Bank  for 
the  purpose  of  making  good  the  impair- 
ment of  its  capital  stock. 

That  the  Commercial  Bank  notified  the 
state  bank  examiner  that  the  impairment 
of  the  capital  stock  had  been  made  good 
in  cash  as  required  by  that  official,  and 
that  said  deposit  of  $11,000  has  ever  since 
been  carried  on  the  books  of  the  Com- 
mercial Bank  as  one  of  its  live  assets. 
That  thereafter  the  said  bank  continued 
in  business  until  May  28,  1913,  when  it 
was  closed  by  the  said  state  bank  exam- 
iner. 

Respondent  denied  the  alleged  parol 
agreement  between  Bickham,  president, 
and  the  Bank  of  Angie,  as  set  forth  in 
the  petition,  and  averred  that  the  officers 
of  the  Angie  bank  well  knew  that  the 
money  was  borrowed  for  the  purpose  of 
making  good  the  impairment  of  the  capital 
stock  of  the  Commercial  Bank,  and  that 
said  bank  could  not  borrow  money  on  its 
own  capital  stock,  and  that  said  Bick- 
ham in  said  transaction  was  acting  in  his 
individual  and  perjonal  capacity.  That 
the  Bank  of  Angie,  its  officers  and  agents, 
have  always  carried  said  deposit  on  their 
books  as  belonging  to  the  Commercial 
Bank,  and  as  one  of  the  liabilities  of  said 
Bank  of  Angie.  That  said  deposit  was 
included  in  the  liabilities  of  said  bank,  in  a 
sworn  statement  furnished  by  its  president 
to  the  state  examiner  of  state  banks  on 
March  1,  1913,  which  a  few  days  later  was 
published  in  a  newspaper  in  the  parish  of 
Washington,  as  directed  by  the  statute. 

Respondent  pleaded  that  the  facts  stated 
estopped  the  Bank  of  Angie  and  its  offi- 
cers to  deny  said  deposit,  and  to  assert 
that  there  was  any  secret  oral  agreement 
that  said  deposit  should  be  held  as  col- 
lateral security  to  secure  the  payment  of 
the  note  of  Bickham,  as  alleged  in  the  peti- 
tion. Respondent  denied  that  the  Com- 
mercial Bank  was  a  party  to  the  substitu- 
tion of  the  notes  on  January  24,  1913,  as 
alleged  in  the  petition,  or  had  any  interest 
therein,  or  was  privy  to  any  of  the  alleged 
parol  agreements  or  understandings  set 
forth  in  the  petition. 

Respondent  further  averred  that,  if  H. 
D.  Bickham  and  Warner,  president,  and 
McCarthy,  cashier,  of  the  Bank  of  Angie, 
made  any  such  agreement  as  set  forth  in 
article  1  of  the  petition,  the  same  was 
against  good  morals,  and  a  wilful  fraud 
practised  upon  the  banking  department  of 
the  state  of  Louisiana,  and  that  the  said 
Bank  of  Angie  and  its  officers  and  agents 
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are  bound  by  their  own  acts  and  declara- 
tions,  and  are  estopped  to  urge  their  own 
turpitude. 

Respondent  further  averred  that  the 
president  and  cashier  of  the  Bank  of  Angie 
did  have  power  and  authority  under  its 
charter  and  by-laws  to  bind  said  bank  in 
said  transaction,  as  to  which  the  Com- 
mercial Bank  was  an  innocent  .third  per- 
son. Respondent  prayed  that  the  plaintiff's^ 
demand  be  rejected,  and  for  judgment  recog- 
nizing the  Commercial  Bank  as  the  owner 
of  said  deposit  of  $11,000,  and,  aa  such^ 
entitled  to  demand  and  receive  paymeni^ 
thereof.  Respondent  made  a  like  answer 
tc  the  petition  of  intervention.  The  case 
was  tried,  and  judgment  was  rendered  in 
favor  of  the  plaintiH  and  the  intervener 
as  prayed  for.  The  defendant  has  ap- 
pealed. It  was  admitted  that  H.  H.  Ken- 
nedy was  a  depositor  of  the  Bank  of  Angie^ 
as  alleged  in  the  petition. 

On  January  7,  1913,  Bickham  executed 
his  individual  note  for  $11,660  to  the  order 
of  the  Bank  of  Angie^  secured  by  sharea 
of  stock  of  the  Commercial  Bank,  which 
was  owned  by  him.  The  Bank  of  Angie 
discounted  the  note,  and  the  net  proceeds 
($11,000)  were  credited  to  the  accoimt  of 
the  Commercial  Bank  of  Bogalusa,  and 
$660  was  credited  to  the  interest  account  of 
the  Bank  of  Angie. 

McCarthy's  testimony  on  the  subject- 
matter  of  the  alleged  parol  agreement  with 
H.  D.  Bickham  is,  in  efltect,  as  follows:  He 
was  cashier  of  the  Bank  of  Angie  on  Janu- 
ary 7,  1913,  and  after  that  date  the  Com- 
mercial Bank  never  had,  on  the  books  of 
the  Bank  of  Angie,  a. credit  of  less  than 
$11,000.  The  agreement  between  Mr.  Bick- 
ham and  Dr.  W^arner,  president,  was: 
"That  the  proceeds  of  the  note  were  to  be 
placed  to  the  credit  of  the  Commercial  Bank 
of  Bogalusa,  and  they  were  not  to  be 
checked  against,  or  that  they  would  not 
draw  below  $11,000."  That  the  proceed* 
of  the  note  were  pledged  to  the  Bank  of 
Angie.  In  May,  1913,  said  bank  refused 
to  permit  Bickham,  as  president  of  the 
Commercial  Bank,  to  draw  on  said  de- 
posit. The  witness  supposed  that  he  waa 
dealing  with  Bickham  as  an  officer  of  the 
Commercial  Bank.  The  note  of  Bickham 
was  taken  up  by  two  notes,  one  signed  by 
the  Angie  Mercantile  Company,  per  W.  E. 
Douglas,  president,  and  the  other  by  W.  E. 
Douglas,  who  was  also  a  director  of  the 
Angie  bank.  Notes  aggregating  $11,660 
were  received  by  said  bank,  and  charged 
to  bills  receivable.  The  Bickham  note  waa 
marked  paid,  canceled,  and  returned  to 
him.  The  debt  was  novated.  The  capital 
stock  of  the  Bank  of  Angie  was  only  $15,- 
*  000,  and  the  above  transaction   showed   a 
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loan  of  $11,000  to  one  person.  On  cross- 
examination  McCarthy  said:  The  note  of 
Bickham  was  discounted,  and  $660  was 
earned  as  interest  by  the  Bank  of  Angle. 
The  Bickham  note  for  $11,660  was  secured 
by  110  shares  of  the  stock  of  the  Com- 
mercial Bank  standing  in  Bickham's  name. 
This  collateral  was  indorsed  on  the  back 
of  the  note,  but  nothing  was  indorsed  there- 
on showing  that  the  money  was  to  be  held 
by  the  Bank  of  Angle.  There  was  no  writ- 
ten agreement  between  Bickham  and  the 
officers  of  the  3ank  of  Angle.  The  cashier 
knew  nothing  of  Bickham's  authority  in 
the  premises,  except  from  the  transaction 
and  agreement.  The  loan  was  made  as 
Bickham  negotiated  it,  and  the  agree- 
ment was  that  the  $11,000  was  to  be  held 
by  the  Bank  of  Angle  as  collateral  to  se- 
cure the  Bickham  note.  The  cashier  con- 
sidered the  transaction  as  a  loan.  Bick- 
ham said  that  he  wanted  the  loan  to  use 
as  a  reserve,  and  that  he  would  leave  the 
money  at  the  Bank  of  Angle  as  a  reserve. 

The  sworn  statement  of  the  condition  of 
the  ban!,  on  February  25,  1913,  signed  by 
the  president  and  cashier,  was  taken  from 
the  books  of  the  Angle  bank,  and  was  a 
true  statement  of  its  affairs  as  they  stood 
on  the  books  at  that  time.  The  item  of 
liabilities  in  said  statement  was  made  up 
in  part  of  the  item  of  $11,000  due  the  Com- 
mercial Bank,  which  appeared  on  the  books 
as  an  individual  deposit  subject  to  check. 

The  substitution  of  the  notes  was  made 
at  Bickham's  suggestion,  because  one  loan 
of  $11,000  looked  too  large. 

The  cashier  understood  that  the  loan 
was  for  the  benefit  of  the  Commercial 
Bank,  which  appeared  in  the  transaction 
only  as  the  donee  of  the  proceeds  of  the 
Bickham  note. 

The  two  substituted  notes  were  secured 
by  the  same  110  slu.res  of  stodc  pledged  to 
secure  the  Bickham  note. 

The  cashier  acted  in  good  faith  in  this 
transaction,  and  the  Angle  bank  refused 
to  make  the  loan  until  the  agreement  was 
made  to  allow  the  money  to  remain  in 
said  bank  as  security. 

Dr.  W.  W.  Warner,  former  president  of 
the  Bank  of  Angle,  as  a  witness,  corrob- 
orated the  testimony  of  R,  V.  McCarthy, 
the  former  cashier,  as  to  the  transaction 
of  January  7,  1913,  with  Mr.  Bickham, 
president  of  the  Commercial  Bank.  Dr. 
Warner  stated  that  the  transaction  was 
had  with  Mr.  Bickham  as  the  representa- 
tive of  the  Commercial  Bank,  and  as  hav- 
ing entire  control  of  its  affairs;  that  Mr. 
Douglas  refused  to  sign  the  two  substi- 
tuted notes  until  he  knew  that  the  money 
was  to  remain  in  the  Bank  of  Angle. 

Dr.  Warner  further  testified  that  the 
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transaction  was  not  fictitious,  but  real,  and 
that  Mr.  Bickham  wanted  the  credit  "to 
show  up  as  a  reserve  for  the  Commercial 
Bank;  that  the  transaction  was  only  an 
accommodation  to  said  bank,  and  the  en^ 
tries  on  the  books  of  the  Bank  of  Angle 
did  not  represent  real  money;  that  said 
bank  made  no  profit  on  the  transaction, 
and  has  never  received  one  cent  from  the 
Commercial  Bank  for  the  credit  of  $11,- 
000. 

Mr.  RlTes,  assistant  state  bank  examiner, 
testified  that  the  greater  part  of  the  $11,- 
000  went  directly  to  the  credit  of  Interest 
and  discount  on  the  books  of  the  Com- 
mercial Bank,  and  they  do  not  show  that 
said  credit  was  the  result  of  any  check  that 
could  have  been  given.  Mr.  Rives  further 
testified  that  the  payment  of  said  sum  of 
$11,000  would  have  taken  all  the  cash  and 
reserve  of  the  Bank  of  Angle. 

Mr.  Houston  D.  Bickham  did  not  testify, 
and  it  was  admitted  by  counsel  in  argu- 
ment at  the  bar  that  Mr.  Bickham  is  con- 
fined in  the  state  penitentiary  for  certain 
violations  of  the  banking  laws,  which  have 
nothing  to  do  with  the  instant  case. 

L.  L.  Richardson,  former  cashier  of  the 
Commercial  Bank  of  Bogalusa,  testified  in 
behalf  of  the  defendant,  in  substance,  as 
follows:  "The  Commercial  Bank  had  to 
its  credit  with  the  Bank  of  Angle  on  Jan- 
uary 7,  1913,  more  than  $11,000,  and  the 
account  was  subject  to  check.  Mr.  Mc- 
Carthy told  him  so.  Mr.  Bickham  went 
to  the  Bank  of  Angle  and  got  $11,000  to 
make  good  the  impairment  of  the  capital 
stock  of  the  Commercial  Bank,  and  brought 
back  a  deposit  slip  for  that  amount  signed 
by  McCarthy,  cashier,  reading  as  follows: 
'Commercial  Bank  as  a  depositor  with  the 
Bank  of  Angle  on  note  No.  1223  for  $11,- 
000.'  This  checking  account  never  got  be- 
low $11,000.  The  money  represented  by 
the  deposit  slip  was  credited  as  follows: 
^Undivided  profits  of  $10,684.83,'  and  $316 
to  the  persona]  account  of  Houston  D. 
Bickham.  The  Commercial  Bank  did  not 
borrow  any  money  to  make  good  the  im- 
pairment of  its  capital  stock.  The  Item  of 
resources  of  said  bank  on  February  25, 
1913,  sworn  to  by  witness  and  Bickham, 
and  published,  did  not  include  an  item  of 
$11,000  borrowed  from  the  Bank  of  An- 
gle." 

On  cross-examination  the  same  witness 
testified  that  the  $11,000  was  the  personal 
money  of  Mr.  Bickham,  out  of  which  he 
donated  $10,684  to  the  Commercial  Bank 
of  Bogalusa;  that  he  knew  that  Mr.  Bick- 
ham borrowed  the  money,  because  he  left 
the  bank  to  go  to  the  Bank  of  Angle  for 
that  purpose,  but  that  he  did  not  know 
what    agreement    there    was    between    Mr. 
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BIckham  and  said  bank ;  and  that  Mr.  Bick- 
ham  said  that  he  had  borrowed  the  money 
himaelf.  The  witness  further  testified  that 
his  bank  got  no  interest  on  the  loan  from 
the  Bank  of  Angie,  but  paid  interest  on 
the  loan  after  January  1st,  because  "we 
carried  it  as  a  reserve." 

Mr.  McCarthy,  in  rebuttal,  testified  that 
he  never  told  Mr.  Richardson  that  the  de- 
posit of  $11,000  was  subject  to  check,  but, 
on  the  contrary,  informed  him  of  the 
details  of  the  agreement  of  January  7, 
1913. 

Mr.  W.  L,  Young's  testimony  shows  that 
he,  as  state  bank  examiner,  notified  the 
Commercial  Bank  to  make  good  the  impair- 
ment of  its  capital,  and  told  Biekham,  the 
president,  that  his  bank  could  not  borrow 
money  for  that  purpose,  and  that  any  sum 
of  money  advanced  by  officers  or  stock* 
holders  of  said  bank  to  make  good  said 
impairment  would  be  considered  a  dona- 
tion. 

li;  appears  from  the  minutes  of  the 
board  of  directors  of  the  Commercial  Bank 
that  Biekham,  as  an  individual,  undertook 
to  raise  the  sum  of  $11,000  to  make  good 
the  impairment  of  the  capital  stock  of 
said  bank.  The  evidence  shows  that  he  dis- 
counted his  own  note,  secured  by  his  own 
shares  of  stock,  and  that  he  had  the  pro- 
ceeds put  to  the  credit  of  the  Commercial 
Bank  in  the  Bank  of  Angle. 

The  Bank  of  Angie  issued  a  deposit  slip 
for  the  $11,000  in  the  name  of  the  Com- 
mercial Bank,  which  was  delivered  to  and 
accepted  by  the  Commercial  Bank. 

This  was,  in  effect,  a  donation  made  by 
Biekham  to  the  Commercial  Bank,  of  which 
he  was  president,  in  accordance  with  the 
requirement  of  the  state  examiner  of  state 
banks,  in  order  that  the  capital  stock  of 
that  bank  should  be  restored,  so  that  it 
might  continue  to  do  business. 

A  similar  condition  of  affairs  existed  in 
the  case  of  the  People's  Bank  of  New  Or- 
leans, which  is  reported  in  133  La.  745, 
63  So.  310,  in  the  case  entitled  Wright  v. 
Gurley,  where  it  was  held  that  the  deposits 
of  checks  of  stockholders  to  make  good  the 
capital  stock  were  donations  to  the  bank, 
and  could  not  be  recovered  by  the  stock- 
holders making  the  deposits. 

If  there  was  a  secret  oral  agreement  be- 
tween Biekham  and  the  officers  of  the  Bank 
of  Angie,  Is  testified  to  by  the  latter,  and 
as  already  set  forth  herein,  the  Commer- 
cial Bank  was  not  a  party  thereto,  and 
it  is  not  bound  thereby.  It  was  an  in- 
nocent third  person  to  such  agreement,  and 
it  is  not  estopped  to  claim  the  donation 
made  by  Biekham  to  it. 

The  Bank  of  Angie,  through  its  officers, 
sent  to  the  state  examiner  of  state  banks 
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a  sworn  statement,  and  /inder  the  heading 
of  "Liabilities"  was  $11,000  among  the 
"individual  deposits  subject  to  check.** 
That  statement  was  duly  published  in  a 
newspaper  of  Franklinton.  The  books  of 
the  bank  showed,  and  the  cashier  swore 
to  the  assistant  bank  examiner,  that  this 
deposit  belonged  to  the  Commercial  Bank 
of  Bogalusa.  The  latter  bank  made  a 
similar  statement,  and  its  cashier  swore  on 
the  trial  of  the  cause  that  said  amount  waa 
dubject  to  check  by  his  bank. 

These  entries  on  the  books  of  the  banks 
and  these  sworn  statements  must  prevail 
over  a  secret  oral  agreement  which  may 
have  been  made  between  the  president  of 
one  bank  with  the  officers  of  another  bank, 
which  had  for  its  object  the  concealing  of 
the  truth  and  the  deception  of  the  public 
and  the  state  officials  charged  with  the  ex- 
amination of  the  said  banks  with  a  view  of 
ascertaining  their  solvency.  It  would  be 
against  public  policy  and  good  conscience 
to  hold  otherwise. 

The  Bank  of  Angie  was  a  quasi  public 
institution,  conducting  business  under 
limitations  and  restrictions  contained  in 
statutes  of  the  state,  and  it  was  subject 
to  examination  by,  and  supervision  of,  state 
officers.  Its  regularly  published  statements 
were  sworn  to  by  its  officers,  and  these  offi- 
cers will  not  be  permitted  to  afterwards 
contradict  these  statements,  and  be  heard 
to  testify  to  the  falsity  of  the  records  made 
by  them. 

If  such  a  course  of  conduct  were  sanc- 
tioned, it  would  be  impossible  for  the  state 
officers,  the  public,  and  the  conrt  to  ascer- 
tain the  true  condition  of  any  bank.  Rev. 
Stat.  877;  Wright  v.  Gurley,  133  La.  745, 
63  So.  310;  Landwirth  v.  Shaphran,  47  La. 
Ann.  336,  16  So.  839;  Pauly  v.  O'Brien 
(C.  C.)    69  Fed.  460. 

The  policy  of  the  law  will  not  allow 
the  officers  of  the  Bank  of  Angie  to  gain- 
say or  deny  that  which  they  have  said  and 
done  in  their  written  documents,  book  en- 
tries, and  sworn  statements  to  officers  of 
the  state  and  to  the  public.  Briggs  y. 
Stafford,  14  La.  381;  Mathews  v.  Boland, 
5  Rob.  (La.)  200;  Garthwaite  v.  Seip,  23 
La.  Ann.  218;  Freeman  v.  Savage,  2  La. 
Ann.  269;  Morse  v.  United  States,  98  C.  C. 
A.  321,  174  Fed.  539,  20  Ann.  Cas.  938. 

The  legal  title  to  the  $11,000  was  vested 
in  the  Commercial  Bank  at  the  time  that 
Bidcham,  the  president,  proposed  to  make 
good  the  impairment  of  the  capital  stock 
of  the  bank  by  a  donation,  which  was 
agreed  to  by  resolution  of  the  board  of  di- 
rectors, and  when  he  (Biekham)  deposited 
that  sum  in  the  Bank  of  Angie  to  the 
credit  of  the  Commercial  Bank,  and  a  de- 
posit slip  for  the  amount  was  issued  by  the 
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former  to  the  latter  bank,  and  was  ac- 
cepted. 

The  resolution  of  the  board  of  directors 
referred  to,  in  accepting  the  donation  from 
Bickham,  provided  "that  this  amount  be 
paid  in  as  required  by  law."  The  bank 
examiner  required  that  it  be  paid  in  cash. 
And  this  resolution  shows  that  the  Com- 
mercial Bank  was  a  stranger  to  the  oral 
agreement  sworn  to  by  the  officers  of  the 
Bank  of  Angie  which  they  said  existed  be- 
tween them  and  Bidcham. 

If  the  depositors  and  stockholders  of 
the  Bank  of  Angie  sustain  loss,  it  is  by 
reason  of  the  fault  and  wrongdoings  of 
those  to  whom  they  intrusted  the  manage- 
ment of  their  business;  and  they  must  look 
to  the  makers  of  the  notes  whose  notes 
were  substituted  for  that  of  Bickham,  when 
he  borrowed  the  $11,000  and  had  it  placed 
to  the  credit  of  the  Commercial  Bank,  on 
the  books  of  the  Bank  of  Angie. 

It  is  ordered,  adjudged,  and  decreed  that 
the  judgment  appealed  from  be  reversed, 
and  that  there  be  judgment  in  favor  of 
D.  T.  Cushing,  special  agent,  liquidating 
the  Commercial  Bank  of  Bogalusa,  Louisi- 
ana, and  against  petitioner,  H.  H.  Ken- 
nedy, and  intervener,  J.  8.  Brook,  Jr., 
special  agent,  liquidating  the  Bank  of  An- 
gie, rejecting  their  demands. 

It  is  further  ordered,  adjudged,  and  de- 
creed that  the  Commercial  Bank  of  Boga- 
lusa, in  liquidation,  is  the  owner,  and  as 
such  entitled  to  the  deposit  of  $11,000,  ap- 
pearing on  the  books  of  the  Bank  of  An- 
gie, and  that  said  Commercial  Bank  is  en- 
titled to  demand  and  receive  same  from 
the  Bank  of  Angie  in  due  course  of  the 
liquidation  of  that  bank,  with  costs  in  both 
courts. 
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S.  L.  HEROLD  et  al. 

V. 

PARISH   BOARD   OF  SCHOOL  DIRECT- 
ORS et  al. 

(136  La.  1034,  68  So.  116.) 

Constitutional  law  — religions  liberty. 

1.  llie  Constitution  of  the  state  of  Louis^ 

Headnotes  by  Sommebvuxe,  J. 


iana  provides  that  every  person  has  the 
natural  right  to  worship  God  according  to 
the  dictates  of  his  conscience,  and  that  no 
preference  shall  ever  be  given  to,  or  any  dis- 
crimination made  against,  any  church,  sect, 
or  creed  of  religion,  or  any  form  of  religious 
faith  or  worship. 

School  —  reading  Bible  —  validity. 

2.  The  reading  of  the  Bible,  including  the 
Old  and  New  Testaments,  in  the  public 
schools  of  the  state,  is  a  preference  given  to 
Christians,  and  a  discrimination  made 
against  Jews. 

(March  22,  1915.) 

CERTIFICATION  by  the  Court  of  Ap- 
peals for  the  Parish  of  Caddo  to  the 
Supreme  Court  of  questions  arising  upon 
appeal  by  plaintiffs  from  a  judgment  of  the 
District  Court  setting  aside  a  judgment  en- 
joining defendants  from  enforcing  or  carry- 
ing into,  effect  a  resolution  requesting  the 
principals  and  teachers  to  open  morning 
sessions  of  the  public  schools  by  reading 
from  the  Bible,  without  comment,  and  the 
offering  of  the  Lord's  Prayer.     Reversed,     . 

The  facts  are  stated  in  the  opinion.        .1 

Messrs.  Thigpen  &  Herold,  for  plain- 
tiffs : 

The  exercises  complained  of  cannot  be 
conducted  without  violating  article  4  of  the 
Constitution. 

Cooley,  Const.  6th  ed.  pp.  571  et  seq. 

It  is  the  established  jurisprudence  of 
Louisiana  that  Christianity  is  not  part  of 
the  law  of  the  state,  which  treats  all  re- 
ligions alike,  and  accords  to  their  followers 
equal  rights  in  every  respect. 

State  V.  Bott,  31  La.  Ann.  665,  33  Am. 
Rep.  224;  Minden  v.  Silverstein,  36  La. 
Ann.  917;  Lehman  v.  Lehman,  130  La.  962, 
58  So.  829 ;  Shreveport  v.  Levy,  26  La.  Ann. 
671,  21  Am.  Rep.  553. 

Exercises  in  the  public  schools,  consisting 
of  Bible  reading,  constitute  a  violation  of 
and  infringement  upon  the  religious  liberty 
and  religious  equality  of  the  Jewish  and 
Catholic  children  attending  the  public 
schools. 

1  Jones,  Ev.  §  330,  p.  637;  Abbott,  Proof 
of  Facts,  634 ;  State  ex  rel.  Weiss  v.  District 
Board,  76  Wis.  177,  7  L.R.A.  330,  20  Am.  St. 
Rep.  41,  44  N.  W.  967;  Smith  v.  Pedigo,  146 
Ind.  392,  19  L.R.A.  433,  32  L.R,A.  838,  33 


Note. —- Religious  exercises  or  instruC' 
tions  in  ptiblic  schools. 

This  is  a  continuation  of  a  note  on  the 
same  subject,  appended  to  Church  v.  Bul- 
lock, 16  L.R.A.(N.S.)  860. 

Except  Hebold  v.  Parish  Board,  the  only 
case  in  point,  decided  since  the  earlier  note, 
is  People  ex  rel.  Ring  v.  Board  of  Educa- 
tion, 245  111.  334,  29  L.R.A.(N.S.)  442,  92 
L.R.A.1916D. 


N.  E.  251,  19  Ann.  Cas.  220,  in  which  it 
was  held  that  the  reading  of  the  King 
James  version  of  the  Bible,  repeating  the 
Lord's  Prayer  in  the  langiiage  used  in  that 
version,  and  singing  hymns,  as  a  part  of  the 
exercises  of  a  public  school,  violates  a  pro- 
vision in  the  state  Constitution  forbidding 
the  appropriation  of  any  public  fund  or  the 
donation  of  money  by  the  state  in  aid  of 
sectarian  purposes,  and  that  requiring  the 
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N.E.  777,  44  N.  K  363;  Hilton  v.  Roy- 
lance,  25  Utah,  129,  68  L.R.A.  723,  95  Am. 
St.  Rep.  821,  69  Pac.  660;  People  ex  rel. 
Ring  V.  Board  of  Education,  245  111.  334, 
29  L.R.A.(N.S.)  446,  92  N.  E.  251,  19  Ann. 
Cas.  220. 

Stated  exercises  consisting  of  reading 
from  the  Bible  and  the  offering  of  the  Lord's 
Prayer  constitute  a  Protestant  form  of  re- 
ligious worship,  and,  hence,  that  preference 
in  its  favor  is  prohibited  by  law. 

People  ex  rel.  Ring  v.  Board  of  Education, 
245  HI.  334,  29  L.R.A.(N.S.)  446,  92  N.  E. 
251,  19  Ann.  Oaa.  220;  State  ex  rel.  Weiss 
V.  District  Board,  76  Wis.  177,  7  L.R.A.  338, 
20  Am.  St.  Rep.  41,  44  N.  W.  967. 

Messrs.  Foster  &  Webb  and  J.  D.  Wil- 
kinson, for  defendants: 
*  It  is  not  in  violation  of  the  constitutional 
provisions  of  the  state  to  open  the  school 
exercises  by  reading  passages  from  the 
Bible. 

23  Am.  &  Eng.  Enc.  Law,  p.  30 ;  Pf eiffer  v. 
Board  of  Education,  118  Mich.  560,  42  L.R.A. 
536,  77  N.  W.  250;  Cooley,  Const.  Lim.  pp. 
470,  578,  579;  Donahoe  v.  Richards,  38  Me. 
379,  61  Am.  Dec.  256;  State  ex  rel.  Free- 
man V.  Scheve,  65  Neb.  853,  59  L.R.A.  927, 
91  N.  W.  846,  93  N.  W.  169;  Hackett  v. 
Brooksville  Graded  School  Dist.  120  Ky. 
608,  69  L.R.A.  592,  117  Am.  St.  Rep.  539, 
87  S.  W.  792,  9  Ann.  Cas.  36;  Moore  v. 
Monroe,  64  Iowa,  367,  52  Am.  Rep.  444,  20 
N.  W.  475;  Church  v.  Bullock,  104  Tex.  1, 
16  L.R.A.(N.S.)  860,  109  S.  W.  115;  Bil- 
lard  V.  Board  of  Education,  69  Kan.  53,  66 
L.R.A,  166,  105  Am.  St.  Rep.  148,  76  Pac. 
422,  2  Ann.  Cas.  521;  Vidal  v.  Philadelphia, 
2  How.  127,  11  L.  ed.  205;  Church  Oi  the 
Holy  Trinity  v.  United  States,  143  U.  S.  457, 
36  L.  ed.  226,  12  Sup.  Ct.  Rep.  511;  2 
Story,  Const,  p.  605;  Board  of  Education  v. 
Minor,  23  Ohio  St.  211,  13  Am.  Rep.  233. 

Sommerville,  J.,  delivered  the  opinion 
of  the  court: 

The  judges  of  the  court  of  appeals,  sec- 
on4  circuit,  certify  certain  questions  to  the 
court  in  this  case,  with  a  request  for  in- 
structions. The  entire  record  was  ordered 
up  for  consideration  by  the  court;  and  the 
case  will  now  be  disposed  of. 
^,  The    three    plaintiffs    are    resident    tax- 


payers of  Caddo  parish.  Two  of  them  are 
parents  of  children  who  are  in  attendance 
at  the  public  schools  of  that  parish;  and 
the  third  is  the  parent  of  children  whom  he 
expects  and  intends  to  send  to  said  schools 
for  their  education. 

Sidney  L.  Herold  and  Henry  Heilperin, 
two  of  the  plaintiffs,  are  Jews;  and  the 
third  plaintiff,  James  B.  Marston,  is  a  Cath- 
olic. They  complain  of  the  action  of  the 
parish  board  of  school  directors  in  adopting^ 
the  following  resolution: 

''Whereas,  It  is  a  fact  well  established 
among  us  that  the  children  in  our  public 
schools  are  at  the  most  impressionable  age 
for  receiving  and  retaining  good  or  evil; 
and 

"Whereas,  the  lessons  and  truths  con- 
tained within  the  Holy  Bible  are  acknowl- 
edged by  right-thinking  people  as  being  of 
paramount  value  in  creating  and  maintain- 
ing a  better  moral  atmosphere  in  every  com- 
munity, and  also  in  the  individual  life: 
Therefore,  be  it 

"Resolved  that  the  principals  a^d  teachers 
be  requested  to  open  daily  sessions  of  the 
public  schools  of  Caddo  parish  with  read- 
ings from  the  Bible,  without  note  or  com- 
ment, and,  when  the  leader  is  willing  to  do 
so,  the  Lord's  Prayer  shall  be  offered." 

They  allege  that  the  Bible  referred  to  in 
the  foregoing  resolution  is  the  King  James 
version,  including  the  New,  as  well  as  the 
Old,  Testament;  that  the  reading  of  the 
Bible  and  the  offerin^j  of  the  Lord's  Prayer 
are  exercises  which  are  prohibited  by  the 
Constitution  of  the  state,  in  articles  4  and 
53,  which  provide  that  "every  person  has  the 
natural  right  to  worship  Grod,  according  to 
the  dictates  of  his  conscience,  and  no  law 
shall  be  passed  respecting  an  establishment 
of  religion." 

And  that  ".  .  .  No  preference  shall  ever 
be  given  to,  nor  any  discrimination  made 
against,  any  church,  sect,  or  creed  of  re- 
ligion, or  any  form  of  religious  faith  or 
worship.     ..." 

They  further  allege  that  the  resolution  of 
the  board  "compels  the  children  of  your 
petitioners  Marston  and  Heilperin  to  join  in 
forms  of  Worship  which  are  contrary  to  the 
dictates  of  their  own  consciences,  and  that 
it   interferes   with   their   natural    right   to 


children  to  listen  to  the  reading  and  join 
in  the  prayer  and  hymns  violates  a  provi- 
sion in  the  state  Constitution  guarantying 
"the  free  exercise  and  enjoyment  of  re- 
ligious profession  and  worship,  without  dis- 
crimination." The  court  discusses  many  of 
the  decisions  by  the  courts  of  other  states 
from  its  own  point  of  view,  thereby  assist- 
ing materially  to  clarify  the  question.  See 
opinion  in  that  case  for  further  discussion. 
On  question  of  public  aid  to  sectarian  in- 
L.R.A.ini.5t). 


sti  tut  ions,    see   note    to    Dakota    Synod   v. 
State,  14  L.R.A.  418. 

On  the  question  of  use  of  school  buildings 
for  religious  meetings,  etc.,  see  note  in  31 
L.R.A.  (N.S.)  593.  Also  see  Stote  ex  rel. 
Gilbert  v.  Dilley,  50  L.R.A.  (N.S.)  1182. 

On  question  of  wearing  religious  garb  or 
uniforms  in  public  schools,  see  note  to  Con- 
nell  v.  Gray,  42  L.R.A. (N.S.)  337,  and  note 
to  which  reference  is  there  made. 

J.  W,  M. 


HEROLD  V.  PARISH  BD.  OF  SCHOOL  DIRECTORS. 


943 


irorship  God  according  to  their  0¥n[i  reli- 
gious convietion;''  ''that  such  services  consti- 
tute a  sectarian  form  of  worship;  namely, 
the  form  of  worship  adhered  to  hy  the 
PrO(i«8tant  sects  of  the  Christian  religion; 
and  such  action  constitutes  a  preference  in 
its  favor,  and  a  discrimination  against  the 
Catholic  and  Jewish  forms  of  worship;" 
and  that  it  is  an  establishment  of  religion; 
that  petitioners  disbelieve,  upon  religious 
conviction,  in  such  services;  further,  that 
auch  action  is  prohibited  by  statute  No.  214 
of  1912,  p.  464,  for  the  reason  that  there 
is  vested  in  the  state  board  of  education 
alone  power  or  authority  to  make  rules, 
by-laws,  and  regulations  for  the  government 
of  the  public  schools  of  the  state,  and  to 
give  directions  as  to  the  branches  of  study 
which  shall  be  taught.  And  they  pray  that 
an  injunction  issue  to  prevent  defendants 
from  enforcing  and  carrying  into  effect  the 
resolution  referred  to;  and  they  further  ask 
that  the  defendants  be  enjoined  "from  hav- 
ing religious  exercises  of  any  character 
whatsoever  in  said  schools." 

The  prayer  of  the  petition,  and  the  pre- 
liminary injunction  issued  in  accordance 
therewith,  are  too  broad  in  their  terms.  The 
schoolhouses  of  the  parish  belong  to  the 
people  of  that  parish,  and  they  are  under 
the  control  of  the  school  authorities  of  the 
parish.  If,  at  the  time  when  the  school- 
houses  are  not  being  occupied  or  used  for 
school  purposes,  the  school  board  were  to 
permit  the  schoolhouses  to  be  used  for  re- 
ligious or  other  purposes,  the  rights  of 
plaintiffs  would  not  be  infringed  in  any 
way,  and  they  might  not  be  heard  to  com- 
;)lain  of  such  action  by  the  school  author- 
ities. 

In  an  amended  petition  plaintiffs  allege 
that  the  word  "Bible,"  in  said  resolution, 
refers  to  a  Protestant  version  thereof,  in- 
cluding the  Old  and  New  Testament,  and 
that  the  reading  thereof  will  be  the  actual 
practice  under  said  resolution. 

The  parish  school  board  and  the  parish 
superintendent  answered,  admitted  the  pas- 
sage of  the  resolution  referred  to,  and  al- 
leged that  it  was  their  intention  to  put  the 
same  into  effect;  but  they  denied  "that  the 
effect  of  said  resolution  will  be  to  force  con- 
ducting religion  daily  in  the  public  schools, 
or  that  it  will  result,  or  was  intended  to 
result,  in  reading  solely  from  the  Protestant 
Bible;  on  the  contrary,  they  aver  that  it 
was  not  intended  as  a  religious  worship, 
nor  did  tliey  intend  thereby  to  force  or  re- 
quire anyone  to  read  any  Bible  or  to  con- 
duct any  form  of  religious  worship." 

And  they  further  aver:     "That  any  Bible, 
Catholic  or  Protestant,  Jewish  or  otherwise, 
may  have  been  read  by  the  teachers  under 
said  resolution." 
L.RJ^.1916D. 


They  deny  that  the  Bible  is  a  sectarian 
book,  and  they  allege:  "That  they  had  no 
intention  of  permitting  any  teacher  to  re- 
sort to  any  sectarian  practice  in  said 
schools;  and,  were  one  to  do  so,  or  attempt 
to  do  so,  under  the  guise  of  said  resolution, 
that  they  would  immediately  order  the 
same  discontinued." 

There  was  judgment  setting  aside  the  pre- 
liminary injunction,  and  plaintiffs  appealed 
to  the  court  of  appeals,  from  which  court 
the  case  has  been  ordered  up  to  this  court. 

"Courts  take  judicial  notice  of  the  con- 
tents of  the  Bible,  of  the  numerous  sects 
into  which  the  religious  world  is  divided, 
and  also  of  the  general  doctrines  main- 
tained by  each  sect."  1  Jones,  Ev.  §  131,  p. 
274;  Abbott,  Proof  of  Facts,  p.  634;  State 
ex  rel.  Weiss  v.  District  Board,  76  Wis.  177, 
7  L.R.A.  330,  20  Am.  St.  Rep.  41,  44  N.  W. 
967;  Smith  v.  Pedigo,  145  Ind.  361,  19 
L.R.A.  433,  32  L.R.A.  838,  33  N.  E.  777,  44 
N.  E.  363 ;  Hilton  v.  Roylance,  25  Utah,  129, 
68  L.R.A.  T23,  95  Am.  St.  Rep.  821,  69  Pac. 
660. 

It  is  generally  accepted  that  the  Old  Test- 
ament was  originally  written  in  Hebrew, 
and  that  the  New  Testament  was  orij^inallv 
written  in  Greek.  The  first  complete  Eng- 
lish translation  is  said  to  have  appeared 
about  the  year  1383.  The  Geneva  Bible, 
embracing  the  New  and  Old  Testaments, 
was  translated  into  English  at  Geneva  in 
1560,  and  in  Lohdon  in  1576;  it  was  the 
first  to  omit  the  Apocrypha.  There  is  the 
King  James  version,  or  translation,  of  the 
year  1604 ;  the  Douay  version  or  translation 
of  the  New  Testament  at  Rheims  in  1582; 
and  the  Old  Testament  at  Douai  in  1609. 
There  is  Luther's  Bible,  1521;  and  then 
there  is  the  Rabbinical  Bible.  There  is  also 
the  Koran,  often  called  the  Mohammedan 
Bible. 

There  are  doubtless  differences  in  the 
several  translations  of  the  Bible  just  re- 
ferred to.  But  it  is  not  within  the  province 
of  the  court  in  this  case  to  point  out  these 
differences,  or  to  give  them  consideration. 
The  court  recognizes  the  difference  between 
the  Rabbinical  Bible  and  the  Christian 
Bible,  in  that  the  latter  adds  to  the  former 
the  New  Testament  Scriptures,  which  are 
the  bases  of  the  Christian  religion.  There 
may  be  other  differences,  such  as  the  inclu- 
sion in  the  one,  and  the  exclusion  from  the 
other, .of  the  Apocrypha.  But  this  differ- 
ence is  immaterial  in  the  matter  before  the 
court.  Christians  make  daily  use  of  the 
Old  Testament  Scriptures,  and  the  differ- 
ences between  the  Rabbinical  and  Christian 
editions  are  not  known  to  tlie  ordinary  lay 
i  reader  beyond  the  fact  that  the  Christian 
[  Bible  contains  the  New  Testament. 

The  same  condition  of  mind  exists  with 
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reference  to  the  Doua^  and  the  King  James 
translations,  lliere  are  said  to  be  some  dif- 
ferences and  some  errors  in  translation,  but 
they  are  not  known  to  the  ordinary  lay 
reader;  and  the  court  is  not  called  upon  to 
point  out  these  differences.  They  are  both 
Christian  Bibles,  or  the  Bibles  of  the  Chris- 
tians. And,  when  Mr.  Heilperin  alleges  that 
the  resolution  complained  of  compels  his 
children  ''to  join  in  forms  of  worship  which 
are  contrary  to  the  dictates  of  their  own 
consciences,  and  that  it  interferes  with  their 
natural  right  to  worship  according  to  their 
own  religious  convictions,"  we  recognize 
that  his  complaint  is  made  against  the  use 
of  the  New  Testament  Scriptures  in  the 
public  school  where  his  children  attend; 
and,  while  he  admits  that  God  made  us,  and 
that  we  are  taught  to  serve  him  in  both  the 
Old  and  New  Testaments,  he  shows  that 
the  latter  teaches  that  the  Messiah  has 
come;  the  divinity  of  Christ;  that  Grod  is 
three  in  one — the  Trinity ;  and  that  the  Old 
Testament  Scriptures  teach  that  the  Mes- 
siah is  yet  to  come;  he  denies  the  divinity 
of  Christ.  While  Jews  and  Christians 
believe  that  the  Bible  is  the  inspired  Word 
of  God,  they  differ  as  .to  what  that  Word 
is;  and  the  Jew.  accepts  only  the  Old  Testa- 
ment, while  the  christian  accepts  both  the 
Old  and  the  New.  But  the  complaint  of 
Kr.  Marston  that  the  reading  of  the  Bible 
would  be  contrary  to  the  dictates  of  his 
conscience  is  not  clear.  He  fails  to  point 
out  in  his  petition  wherein  his  conscience 
would  be  violated.  On  the  brief  of  plain- 
tiffs it  is  declared:  "W^e  are  making  no 
fight  against  the  Bible.  But  what  we  do 
contend  is  that  its  teaching  finds  its  proper 
place  in  the  home,  in  the  church,  and  in 
the  Sunday  school,  and  that  it  cannot  be 
injected  into  the  public  schools  without  con* 
stituting  and  creating  religious  persecu- 
tion." 

Again:  "It  is  said  that  the  Catholic  ver- 
sion might  be  used,  but  without  note  or 
comment.  Such  use  is  an  equal  violation 
of  the  rights  of  the  Catholic,  as  well  as  of 
tiie  Protestant." 

And:  "Likewise  to  the  Catholic  child,  in 
whom  has  been  inculcated  the  doctrine 
which  prohibits  the  reading  of  the  Bible 
without  authoritative  comment  from  the 
head  of  his  own  church,  such  daily  exercises 
not  only  subject  him  to  a  form  of  worship 
of  which  his  parents  do  not  approve,  but 
teach  him  that  such  form  of  worship  is 
proper." 

It  is  not  alleged  in  the  petition,  and  there 
is  no  evidence  whatever  in  the  record,  in 
support  of  that  portion  of  the  brief  to  the 
effect  that  there  is  a  doctrine  in  the  Catho- 
lic Church  which  prohibits  the  reading  of 
the  Bible  without  comment  from  the  head 
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of  that  branch  of  the  Christian  chorch.    It 
is  found  only  on  the  brief  of  plaintiffs. 

It  was  agreed  between  plaintiffs  and  de- 
fendants "that  all  questions  that  may  ariae 
as  to  the  history  of  the  Bible  and  of  the 
different  versions  thereof,  and  other  matters 
pertaining  thereto,  as  well  as  all  matters  re- 
lating to  the  beliefs,  creeds,  and  modes  of 
worship  of  different  religions,  including  the 
different  forms  of  the  Christian  religion,  are 
proper  matters  for  judicial  notice." 

We  notice  that  the  Catholic  Church  stands 
for  a  complete  Word,  made  up  partly  of  the 
sacred  Scriptures  and  partly  of  oral  tradi- 
tion. But  we  do  not  find  the  "doctrine"  set 
forth  on  the  brief  to  be  a  dogma  of  that 
church.  The  Catholic  child  may  or  may  not 
be  prohibited  from  reading  the  Bible  with- 
out authoritative  comment,  but  such  pro- 
hibition would  not  be  a  doctrine  of  that 
church  or  creed.  And,  in  view  of  the  very 
recent  utterances  of  His  Eminence  Cardinal 
Gibbons,  one  would  not  think  that  such  pro- 
hibition can  exist.  That  eminent  man  of 
God  and  high  churchman,  in  a  recent  ser- 
mon, pointed  to  his  own  college  days,  when 
he  says  he  carried  a  New  Testament  at  all 
times,  and  read  one  chapter  every  day.  He 
urged  the  importance  of  this  plan  for  all  de- 
vout Christians.  In  the  course  of  his  ser- 
mon he  is  reported  to  have  said:  "The 
timely  recollection  of  a  fitting  text  of  the 
Scriptures  is  the  best  antidote  against 
temptation."  "But  we  cannot  have  such 
texts  occur  to  us  unless  we  are  filled  with 
the  Word  of  God  and  accustomed  to  fre- 
quently and  regularly  read  the  Book." 

The  Cardinal  gave  a  striking  exhibition 
of  his  own  memory  for  texts  by  quoting 
many  to  fit  into  all  situations.  He  would 
mention  some  sin,  and  then,  after  quoting 
the  more  familiar  text  that  referred  to  it, 
would  bring  up  other  texts  not  so  well 
known,  but  equally  fitting  and  equally 
forcible  in  wording.  He  further  said: 
"There  was  a  great  philosopher  who  would 
say  that  he  never  left  men  without  feeling 
less  a  man.  Now,  it  is  true  of  the  faithful 
lover  of  the  Word  that  he  never  leaves  the 
Bible  without  feeling  more  of  a  man." 

We  further  read  of  the  work  of  the  "So- 
ciety of  St.  Jerome,"  which  was  formed  for 
the  purpose  of  translating  and  disseminat- 
ing the  New  Testament  in  the  vernacular  of 
Italy.  The  work  was  under  the  patronage 
of  influential  clericals,  some  of  whom  were 
said  to  be  members  of  the  CoU^^  of  Cardi- 
nals. The  president  of  the  society  is  said 
to  have  been  Mgr.  Delia  Chieea,  now  Pope 
Benedict  XV.  The  translation  is  said  to  be 
a  beautiful  one,  and  that  a  million  copies 
vvere  sold  in  a  short  time.  Recently  Pope 
Benedict  XV.  in  a  letter  answering  an  ad- 
dress on  behalf  of  the  Society  of  St.  Jerome, 
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is  quoted  as  saying  in  part,  with  reference 
to  their  work:  "They  are  doing  a  work  of 
supreme  advantage  for  the  forming  for 
Chrifitian  perfection  of  the  minds  of  those 
who,  like  ybu  [addressing  Cardinal  Casset- 
ta],  are  waiting  eagerly  for  the  diffusion 
of  the  Divine  Gospels,  and  we  have  there- 
fore reason  to  rejoice  in  the  enterprise,  so 
excellent  in  itself  and  so  grateful  to  us/' 

Continuing,  His  Holiness  said:  '^We  ar- 
dently desire,  and  make  it  a  matter  of 
earnest  exhortation,  that  you  gather  the 
fruit  of  a  very  wide  diffusion  of  the  Books 
of  the  Gospels,  and  that  you  may  also  be 
able  to  obtain  another  advantage,  which 
would  form  on6  of  our  ideals,  that  is  to 
say,  that  the  sacred  bopks  enter  into  the 
bosom  of  Christian  families,  and  be  there 
like  the  piece  of  silver  mentioned  in  the 
parable,  which  all  shall  seek  for  attentively 
and  guard  jealously,  so  that  the  f aithfiil 
may  aocustom  themselves  to  read  the  H<^y 
Gospels  and  comment  on  them  every  day, 
learning  thus  to  live  holily,  conformed  in 
everything  to  the  Divine  Will." 

We  will  assume  that  the  Bible  referred  to 
by  these  eminent  churchmen  was  the  Douay 
version,  or  translation.  But  we  cannot  con- 
dude  that  it  is  a  doctrine  of  the  Catholic 
Church  to  prohibit  the  reading  of  the  Bible 
without  authoritative  comment  of  the  head 
of  that  church,  further  than  as  contained 
in  the  Douay  version  itself. 

The  Douay  Bible  published  in  New  York 
has  the  approbation  of  His  Eminence  James 
Cardinal  Gibbons  printed  at  the  beginning 
of  the  Book  in  these  words:  **We  hereby 
approve  of  the  publication  by  John  Murphy 
Company  of  the  Catholic  Bible,  which  is  an 
accurate  reprint  of  the  Rheims  and  Douay 
edition  with  Dr.  Challoner's  Notes. 

"The  sacred  volume  is  printed  in  an  at- 
tractive style." 

And  His  Eminence  John  Cardinal  Farley 
expresses  his  approbation  and  recommenda- 
tion in  the  following  words:  "I  heartily 
indorse  your  publication  of  the  Holy  Bible. 
It  is  well  edited  and  should  commend  itself 
to  all  Catholics." 

And,  as  the  court  will  not  concern  itself 
with  the  differences,  or  allied  errors,  in  the 
different  translations  of  the  Christian  Bible, 
or  the  Bibles  of  the  Christians,  we  cannot 
conclude  that  plaintiff  Marston  or  his  chil- 
dren would  have  their  consciences  violated 
by  the  reading  of  the  Bible,  or  of  the  offer- 
ing of  the  Lord's  Prayer,  which  prayer  is 
contained  in  all  versions  or  translations  of 
the  New  Testament. 

Turning  again  to  the  consideration  of  the 
case  of  M^srs.  Herold  and  Heilperin,  we 
note  that  the  United  States  government  pro- 
vides in  part  for  the  education  of  the  citi- 
zens of  the  eountry.  Education  is  one  of 
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the  functions  of  government;  and  the  public 
school  system  is  a  department  of  the  gov- 
ernment. Education  insures  domestic  tran- 
quillity, provides  for  the  common  defense, 
promotes  the  general  welfare,  and  it  secures 
the  blessings  of  liberty  to  ourselves  and  our 
posterity.  The  state  of  Louisiana  from  the 
earliest  time  has  made  provision  for  the 
support  of  education,  beginning  with  the 
Constitution  of  1845,  §§  135  and  136. 

Education  in  this  country  embraces  the 
training  of  both  mind  and  heart.  Through 
it  character  is  formed  and  developed.  It  in- 
cludes the  primary  and  the  higher  branches; 
there  are  literary  and  scientific  courses;  also 
the  mechanical  and  vocational  schools; 
industry  and  morality  form  parts  of  the 
system;  love  of  fellow  man,  love  of  country, 
and  love  of  God  are  taught  in  the  public 
schools  of  the  land. 

There  have  been  differences  in  expressions 
of  opinion  as  to  whether  this  is  a  Christian 
land  or  not,  in  a  strictly  limited  sense;  but 
there  is  not,  and  there  has  not  been,  a  ques- 
tion as  to  its  being  a  godly  land,  or  that  we 
are  a  religious  people.  In  the  Declaration 
of  Independence  He  was  acknowledged  as 
the  God  over  all  and  the  giver  of  all  good 
gifts,  in  the  following  language: 

"When  in  the  course  of  hiunan  events,  it 
becomes  necessary  for  one  people  to  dissolve 
the  political  bands  which  have  connected 
them  with  another,  and  to  assume  among 
the  powers  of  the  earth,  the  separate  and 
equal  station  to  which  the  laws  of  nature 
and  of  nature's  God  entitle  them,  a  decent 
respect  to  the  opinions  of  mankind  requires 
that  they  should  declare  the  causes  which 
impel  them  to  the  separation. 

"We  hold  these  truths  to  be  self-evident, 
that  all  men  are  created  equal,  that  they  are 
endowed  by  their  Cre&tor  with  certain  un- 
alienable rights,  that  among  these  are  life, 
liberty,  and  the  pursuit  of  happiness,"  etc. 

And  in  the  closing  paragraph  He  is  ap- 
pealed to  as  follows:  "We,  therefore,  the 
representatives  of  the  United  States  of 
America,  in  general  Congress  assembled.,  ap- 
pealing to  the  Supreme  Judge  of  the  world 
for  the  rectitude  of  our  intentions,  do,"  etc. 
"And  for  the  support  of  this  declaration, 
with  a  firm  reliance  on  the  protection  of 
Divine  Providence,  we  mutually  pledge  to 
each  other  our  lives,  our  fortunes,  and  our 
sacred  honor." 

In  the  Articles  of  Confederation,  No.  13, 
God  was  recognized  in  the  following  lan- 
guage: "And  whereas  it  has  pleased  the 
Great  Governor  of  the  world  to  incline  the 
hearts  of  the  legislatures  we  respectively 
represent  in  Congress,"  etc. 

And,  while  there  is  no  express  mention 
made  of  His  Son,  Jesus  Christ,  He  is  re- 
ferred to  in  the  date  of  that  instrument  as 
60 
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follows:  ''Done  at  Philadelphia,  in  the 
state  of  Pennsylvania,  the  9th  day  of  July, 
in  the  year  of  our  Lord  one  thousand  seven 
hundred  and  seventy-eight,  and  in  the  third 
year  of  the  independence  of  America." 

A  similar  reference  is  made  to  "our" 
Lord  in  the  Constitution  of  the  United 
States.  But,  while  making  this  indirect 
recognition,  the  first  Amendment  to  the  Con- 
stitution provides  that:  "Congress  shall 
make  no  law  respecting  an  establishment  of 
religion,  or  prohibiting  the  free  exercise 
thereof,"  etc. 

And  Congress,  in  stating  the  qualifica- 
tions to  hold  ofQce  for  the  purpose  of  dis- 
charging the  governmental  duties  and  func- 
tions devolving  upon  those  holding  office 
under  the  national  government,  provided 
that  they  should  ask  the  -  help  of  God  to 
discharge  those  duties,  in  an  oath  of  office 
closing  with :  "So  help  me  God."  Rev,  Stat. 
§§  1766,  1757,  Comp.  St.  1913,  §  3218. 

The  Constitution  of  Delaware,  in  preecrib- 
ing  the  formal  oath,  uses  the  following: 
"I,  A.  B.,  do  profess  faith  in  God  the  Father, 
and  in  Jesus  Clirist,  His  only  Son,  and  in 
the  Holy  Ghost,  one  God,  blessed  forever- 
more  ;  and  I  do  acknowledge  the  Holy  Scrip- 
tures in  the  Old  and  New  Testament  to  be 
given  by  divine  inspiration."  Const.  1776, 
art.  22. 

In  discussing  the  above,  together  with 
other  evidences,  the  Supreme  Court,  in-  the 
case  of  Church  of  the  Holy  Trinity  v.  United 
States,  143  U.  S.  467,  471,  36  L.  ed.  226, 
232,  12  Sup.  Ct.  Rep.  511,  proceeded  to  say: 
"If  we  pass  beyond  these  matters  to  a  view 
of  American  life  as  expressed  by  its  laws, 
its  business,  its  customs,  and  its  society,  we 
find  ever}'where  a  clear  recognition  of  the 
same  truth.  Among  other  matters,  note  the 
following:  The  form  of  oath  imiversally 
prevailing,  concluding  with  an  appeal  to  the 
Almighty;  the  custom  of  opening  sessions 
of  all  deliberative  bodies  and  most  conven- 
tions with  prayer;  the  prefatory  words  of  | 
all  wills,  *In  the  name  of  God,  amen;*  the 
laws  respecting  the  observance  of  the  Sab- 
bath, with  the  general  cessation  of  all  secu- 
lar business,  and  the  closing  of  courts,  legis- 
latures, and  other  similar  public  assemblies 
on  that  day ;  the  churches  and  church  organ- 
izations which  abound  in  every  city,  town, 
and  hamlet;  tlie  multitude  of  charitable  or- 
ganizations existing  everywhere  under 
Christian  auspices;  the  gigantic  missionary 
associations,  with  general  support,  and  aim- 
ing to  establish  Christian  missions  in  every 
quarter  of  the  globe.  These,  and  many  other 
matters  which  might  be  noticed,  add  a  vol- 
ume of  unofficial  declarations  to  the  mass  of 
organic  utterances  that  this  is  a  Christian 
nation." 
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Mr.  Story,  in  treating  of  the  first  Amend- 
ment to  the  Constitution,  says,  in  part: 

"Section  1874.  Probably  at  the  time  of 
the  adoption  of  the  Constitution,  and  of 
the  Amendment  to  it  now  under  considera- 
tion, the  general  if  not  uniyersal  sentiment 
in  America  was  that  Christianity  ought  to 
receive  encouragement  from  the  state  so 
far  as  it  was  not  incompatible  with  the  pri- 
vate  rights  of  conscience  and  the  freedom 
of  religious  worship.  An  attempt  to  level 
all  religions,  and  to  make  it  a  matter  of 
state  polity  to  hold  all  in  utter  indiffer- 
ence, would  have  created  universal  disap- 
probation, if  not  universal  indignation." 

"Section  1876.  But  the  duty  of  support- 
in[,'  religion,  and  ^especially  the  Christian 
religion,  is  very  different  from  the  right  to 
force  the  consciences  of  other  men,  or  to 
punish  them  for  worshiping  God  in  the 
manner  in  which  they  believe  their  account- 
ability to  Him  requires.  It  has  been  truly 
said  that  'religion,  or  the  duty  we  owe  to 
our  Creator  and  the  manner  of  discharging 
it,  can  be  dictated  only  by  reason  and  con- 
viction, not  by  force  or  violence.'  .  .  . 
The  rights  of  conscience  are,  indeed,  beyond 
the  just  reach  of  any  human  power.  They 
are  given  by  Grod,  and  cannot  be  encroached 
upon  by  human  authority  witiiout  a  crim- 
inal disobedience  of  the  precepts  of  natural 
as  well  as  of  revealed  religion. 

"Section  1877.  The  real  object  of  the 
Amendment  was  not  to  countenance,  much 
less  to  advance,  Mahometanism,  or  Juda- 
isu,  or  infidelity,  by  prostrating  Christian- 
ity; but  to  exclude  all  rivalry  among 
Christian  sects,  and  to  prevent  any  national 
ecclesiastical  establishment  which  should 
give  to  a  hierarchy  the  exclusive  patronage 
oT  the  national  government." 

Story,  Const. 

The  Code  of  Practice  of  this  state  requires 
that  "the  witnesses  .  .  .  must  be  sworn 
on  the  Bible,  in  open  court."    Article  478. 

The  Constitution  of  this  atate,  in  the  pre- 
amble, places  God  before  the  state,  in  the 
following  language:  "We,  the  people  of  the 
state  of  Louisiana,  grateful  to  Almighty 
God  for  the  civil,  political  and  religious  lib- 
erties we  enjoy  and  desiring  to  secure  the 
continuance  of  these  blessings,  do  ordain 
and  establish  this  Constitution." 

And,  with  real  Christian  gratitude  for  the 
blessing  of  religious  liberties  to  us,  the  wor- 
ship of  God  is  recognized,  and  in  article  4  of 
that  instrument  it  is  ordained:  "Every 
person  has  the  natural  right  to  worship  God» 
according  to  the  dictates  of  his  conscience^ 
and  no  law  shall  be  passed  respecting  an. 
establishment  of  religion." 

And,  again,  In  article  53:  "No  money 
shall  ever  be  taken  from  the  public  treasury, 
directly  or  indirectly,  in  aid  of  any  church. 
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sect  or  denomination  of  religion,  or  in  aid 
of  any  priest,  preacher,  minister  or  teacher 
thereof,  as  such,  and  no  preference  shall  ever 
be  given  to,  or  any  discrimination  made 
against,  any  church,  sect  or  creed  of  religion, 
or  any  form  of  religious  faith  or  worship," 
€tc. 

Therefore,  while  we  are  grateful  to  God 
for  religious  freedom,  with  other  blessings, 
we  may  not  interfere  with  any  citizen's 
natural  right  to  also  worship  that  same  God 
lUMSording  to  the  dictates  of  his  own  con- 
science. The  Jew  will  be  permitted  without 
interference  to  worship  God  according  to  his 
conscience,    and   so   will    all    others. 

Does  the  resolution  under  consideration 
interfere  with  the  natural  rights  of  these 
plaintiffs  to  worship  God,  or  to  have  their 
children  worship  God,  according  to  the  dic- 
tates of  their  consciences,  or  does  it  give  a 
preference  to  Christians,  and  discriminate 
against  Jews  ? 

While  the  resolution  simply  requests 
principals  and  teachers  of  the  public  schools 
of  Caddo  parish  to  open  the  daily  sessions 
with  reading  from  the  Bible,  without  note 
or  comment,  the  preamble  to  the  resolution 
shows  that  this  reading  is  for  the  purpose 
of  teaching  children  ''at  the  most  impres- 
sionable age*'  "lessons  and  truths  contained 
within  the  Holy  Bible"  as  being  "of  para- 
mount value  in  creating  and  maintaining  a 
better  moral  atmosphere"  in  the  community 
at  large,  and  also  in  the  individual  life. 

The  "lessons  and  truths"  may  be  taught 
from  the  New  Testament,  as  well  as  the  Old 
Testament.  The  Christian  parents  might 
not  be  heard  to  object  to  "the  lessons  and 
truths  contained  within  the  Holy  Bible"  be- 
ing taught  to  their  children  for  the  purpose 
of  inculcating  morals,  because  they  profess 
to  believe  in  the  inspiration  of  the  whole 
Word.  But  with  the  Jew  it  is  different.  He 
denies  that  the  New  Testament  is  the  word 
of  Grod,  and  he  denies  our  Savior.  He  does 
not  deny  most  of  the  moral  teachings  of 
Jesus  Christ,  but  he  denies  His  divinity  and 
His  resurrection. 

And,  as  he  is  guaranteed  "the  natural 
right  to  worship  God,  according  to  the  dic- 
tates of  his  conscience,"  r.nd  as  the  resolu- 
tion in  question  permits  "lessons  and 
truths"  to  be  read  or  taught  from  the  New 
Testament,  particularly  concerning  the  Son 
of  God  and  His  resurrection  from  the  dead, 
etc.,  it  gives  a  preference  to  the  children  of 
the  Christian  parents,  and  discriminates 
against  th«  children  of  the  Jews.  The  reso- 
lution is  therefore  violative  of  the  Consti- 
tution. 

The  request  made  by  the  board  of  school 
directors  of  Caddo  parish  that  the  principals 
and  teachers  in  its  employ  and  under  its 
control  "open  daily  sessions  of  the  public 
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schools  of  Caddo  parish  with  reading  from 
the  Bible"  is  the  equivalent  of  a  command 
to  them  to  do  so.  To  request  that  the  daily 
session  should  be  opened  with  Bible  reading 
and  the  offering  of  the  Lord's  Prayer  is  to 
say  that  the  exercises  for  the  day  shall  be- 
gin with  such  reading  and  prayer.  And  the 
request  of  the  employer  that  the  employees 
should  do  so  as  a  part  of  the  regular  exer- 
cises in  the  schools  is  an  order  to  that 
effect. 

The  "lessons  and  truths"  contained  in 
the  Holy  Bible  to  be  taught  through  read- 
ing by  the  teachers  from  the  Bible  to  the 
children  of  the  school,  for  the  purpose  of 
teaching  morality,  are  read  and  taught  as 
teachings  from  the  inspired  Word  of  God 
Himself.  To  read  the  Bible  for  the  purpose 
stated  requires  that  it  be  read  reverently 
and  worshipfully.  As  God  is  the  author  of 
the  Book,  He  is  necessarily  worshipped  in 
the  reading  of  it.  And  the  reading  of  it 
forms  part  of  all  religious  services  in  the 
Christian  and  Jewish  churches,  which  use 
the  Word.  It  is  as  much  a  part  of  the 
religious  worship  of  the  churches  of  the 
land  as  is  .the  offering  of  prayer  to  God. 

The  general  policy  of  the  government  al- 
ways is  to  avoid  with  care  any  compulsion 
which  infringes  on  the  religious  scruples  of 
any,  however  little  reason  may  seem  to 
others  to  underlie  them.  Cooley,  Const. 
Lim.  p.  585.  The  reading  of  the  Nev/  Testa- 
ment as  the  Word  of  God  infringes  on  the 
religious  scruples  of  the  Jews.  The  dis- 
crimination against  them,  and  the  inequal- 
ity of  rights  and  privileges,  are  manifest 
by  such  requirement. 

The  subjection  by  school  authorities  of 
Jewish  children  to  Christian  worship  is  for- 
bidden by  the  Constitution,  which  guaran- 
tees to  every  person  the  natural  right  to 
worship  Qod  according  to  the  dictates  of 
his  conscience.  "Before  the  Constitution 
Jews  and  Gentiles  are  equal;  by  the  law 
they  must  be  treated  alike;  and  the  ordi- 
nance .  .  .  which  gives  to  one  sect  a 
privilege  which  it  denies  to  another,  vio- 
lates both  the  Constitution  and  the  law,  and 
is  therefore  null  and  void."  Shreveport  v. 
Levy,  26  La.  Ann.  671,  21  Am.  Rep.  553. 
.  It  is  a  fact  tliat  the  reading  of  the  Bible 
is  religious  instruction,  and  that  when  the 
New  Testament  is  read  it  is  Christian  in- 
struction. The  character  of  the  Book  is  that 
it  is  a  pious  one,  and  it  is  essentially  reli- 
gious. It  is  not  adapted  for  use  as  a  text- 
book for  the  teaching  alone  of  reading,  his- 
tory, or  of  literature,  without  regard  to  its 
religious  character.  Such  use  would  be  in- 
consistent with  the  true  character  and  the 
reverence  in  which  the  Scriptures  are  held, 
and  should  be  held. 

To  permit  the  teacher  to  select  the  part 
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of  the  Bible  to  be  read  without  test  whereby 
to  determine  the  selection  is  to  allow  any 
part,  or  all  parts,  to  be  selected.  One  of 
the  most  important  forms  of  instruction  is 
that  of  reading;  and  it  is  impossible  to  read 
from  the  New  Testament  without  giving  in- 
structions in  Christianity.  It  (the  New 
Testament)  is  the  foundation  and  text-book 
of  Christianity,  based  on  the  teachings  con- 
tained therein  that  Christ  is  divine.  And 
the  lessons  therefrom  give  a  preference  to 
Christians,  and  at  the  same  time  make  a 
discrimination  against  the  Jews.  "The 
more  enlightened  opinion  of  the  present  day 
denies  the  duty  [to  teach  religion  in  the 
public  schools],  and  afiSrms  that  any  step  in 
that  direction  is  in  gpreater  or  less  degree 
a  species  of  persecution  of  those  whose 
views  are  not  favored,  and  therefore  incom- 
petent, in  any  country  whose  political  in- 
stitutions are  based  upon  the  principles  of 
equality  before  the  law.  Religious  instruc- 
tion is,  therefore,  .  .  .  referred  exclu- 
sively to  the  voluntary  action  of  the  people." 
Cooley,  Taxn.  197. 

The  answer  made  by  defendants  that  "in 
all  of  said  schools  the  said  teachers  might 
with  due  propriety  have  excused  fr<Mn  at- 
tendance on  such  exercises  the  children  of 
said  plaintiffs  and  others  of  similar  belief, 
if  so  requested  by  the  students  or  their  par- 
ents or  guardians,"  is  an  admission  of  dis- 
crimination against  the  children  of  those 
citizens  whose  consciences  would  not  permit 
them  to  worship  God  as  taught  in  the  par- 
ticular portion  of  the  Scriptures  selected 
and  read  by  the  teacher  of  the  class  in 
which  the  children  of  said  citisens  happened 
to  be. 

Under  such  circumstances,  the  children 
would  be  excused  from  the  opening  exer- 
cises of  the  school  because  of  their  religious 
beliefs.  And  excusing  such  children  on  re- 
ligious grounds,  although  the  number  ex- 
cused might  be  very  small,  would  be  a  dis- 
tinct preference  in  favor  of  the  religious 
beliefs  of  the  majority,  and  would  work  a 
discrimination  against  those  who  were  ex- 
cused. The  exclusion  of  a  pupil  under  such 
circumstances  puts  him  in  a  class  by  him- 
self; it  subjects  him  to  a  religious  stigma; 
and  all  because  of  his  religious  belief. 
Equality  in  public  education  would  be  de- 
stroyed by  such  act,  under  a  Constitution 
which  seeks  to  establish  equality  and  free- 
dom in  religious  matters.  The  Constitution 
forbids  that  this  shall  be  done. 

It  is  therefore  ordered,  adjudged,  and  de- 
creed that  the  judgment  of  the  District 
Court  be  annulled,  avoided,  and  reversed. 

It  is  further  ordered,  adjudged,  and  de- 
creed that  tiiere  be  judgment  in  favor  of 
plaintiffs  and  against  defendants,  enjoining 
the  board  of  school  directors  of  the  parish 
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of  Caddo  and  the  parish  superintendent 
from  enforcing  or  carrying  into  ^ect  the 
resolution  of  said  board  requesting  the  prin- 
cipals and  teachers  to  open  the  morning  ses- 
sions of  the  public  schools  of  Caddo  parish 
by  reading  from  the  Bible,  without  note  or 
comment,  and  the  offering  of  the  Lord's 
Prayer.  In  all  other  respects  the  petition 
of  plaintiffs  is  denied;  defendants  to  pay 
costs  in  all  courts. 

Land,  J.,  recused  on  account  of  relation- 
ship to  one  of  the  parties. 

Ppovosty,  J.,  concurs  in  the  opinion, 
adding,  however,  that  according  to  his  un- 
derstanding the  objection  of  the  Catholic 
Church  to  the  popular  reading  of  the  Bible 
relates  only  to  the  Old  Testament,  owing  to 
certain  passages  therein,  the  reading 
whereof  might  do  more  harm 'than  good  to 
the  uninstructed. 

Petition  for  r^earing  denied  April  12, 
1916. 
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H.  J.  LENDERIXK,  Admr.,  etc.,  of  Robert 
Reed,  Deceased, 

V. 

B.  F.  SAWYER  et  al.,  Appts. 

(92  Neb.  587,  138  N.  W.  744.) 

Coroner  —  sale  of  decedent's  property 
—  liability. 

1.  Where  the  defendant,  who  was  the 
coroner  of  Dakota  county,  and  his  surety^ 
the  defendant  company,  were  sued  by  the 
administrator  of  the  estate  of  one  Robert 
Reed,  deceased,  who  sought  to  recover  from 
them  the  value  of  certain  personal  property 
which  had  belonged  to  said  Reed  at  the  time 
of  his  death,  and  which  had  been  sold  by 
the  defendant  coroner  immediately  after  the 
death  of  the  deceased,  and  to  enable  him  to 
pay  the  necessary  expenses  of  the  funeral, 
and  he  had  sold  the  property  for  its  full 
and  fair  value,  and  had  used  the  proceeds 
for  that  purpose,  and  at  the  request  of  the 
nephew  of  the  deceased  and  his  son,  held: 
(1)    That  the  defendants  were  entitled  to 

Note.  -•  AU4ywanee   to  executor  de   9on 
tort  of  dishursements  or  payments. 

In  general. 

"An  executor  de  son  tort  is  a  person  who, 
without  authority,  intermeddles  with  the  es- 
tate of  a  decedent,  and  does  such  acts  as 
properly  belong  to  the  office  of  an  executor 
or  administrator,  and  thereby  becomes  a 
sort  of  quasi  executor,  although  onlr  for 
the  purpose  of  being  sued  or  made  liable  for 
the  assets  with  which  he  has  intermeddled. 
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set  off  the  money  paid  out  lor  the  necesBary 
expenses  of  the  funeral  against  the  plain- 
tiff's claim.  (2)  Xhat  the  district  court 
having  the  parties  before  it,  and  having 
jurisdiction  of  the  subject-matter  and  the 
parties,  should  adjudicate  and  determine 
the  whole  matter,  instead  of  rendering  judg- 
ment against  the  defendants  and  then  send- 
ing the  coroner  to  the  county  court  to  file 
claims  against  the  estate,  thereby  unneces- 
sarily increasing  the  expenses  of  the  liti- 
gation. 

JBxecutor  —  de  son  tort  —  personal  lia« 
bllity. 

2.  Under  the  facts  shown,  the  defendant 
Sawyer  was  at  most  an  executor  de  son  tort. 
The  true  representative  is  bound  by  those 
acts  of  an  executor  de  son  tort  which  are 
lawful  and  such  as  the  true  representative 
would    be   bound   to    perform    in    the    due 


course  of  administration.  As  the  adminis- 
trator of  the  estate  of  the  deceased  would 
be  bound  to  pay  the  funeral  expenses,  if 
they  were  not  already  paid,  he  cannot  com- 
plain because  the  coroner  paid  them. 

(November  27,  1912.) 

APPEAL  by  defendants  from  a  judgment 
of  the  District  Court  for  Dakota  County 
in  plaintiff's  favor  in  an  action  brought  to 
recover  the  value  of  personal  property  of  de- 
ceased sold  by  defendant  Sawyer  for  the  pay- 
ment of  funeral  expenses.    Reversed. 
The  facts  are  stated  in  the  opinion. 
Mr.  Paul  Pizey,  for  appellants: 
The  demand  on  Sawyer  should  have  been 
for  the  property,  not  for  an  accounting,  and 
upon  a  refusal  of  the  demand,  the  action 


The  designation  is  inapt  in  that  it  applies 
the  term  'executor'  to  intestate  as  well  as 
testate  estates,  and  also  in  that  it  gives  to 
a  person  who  has  merely  incurred  a  certain 
li(u>ility  by  reason  of  his  intermeddling  an 
official  title  corresponding  with  that  of  a 
duly  appointed  representative,  and  in  many 
states  the  so-called  office  of  executor  de  son 
tort  has  been  abolished  by  statute,  while 
in  others  it  is  considered  inconsistent  with 
the  prevalent  system  of  administration." 
18  Cyc.  1354. 

The  question  under  investigation  in  this 
note,  as  the  title  indicates,  is  whether  or 
not,  and  in  what  circumstances,  an  executor 
de  eon  tort  is  entitled  to  an  allowance  or 
credit  for  disbursements  or  payments  made 
by  him  in  respect  to  the  estate  with  which 
he  has  intermeddled.  In  the  main  the  note, 
while  including  a  few  cases  decided  under 
modem  statutes  abrogating  or  modifying 
the  common-law  office  of  executor  de  son 
tort,  is  not  concerned  with  the  rights  of 
intermcddlers  under  such  statutes  to  credits, 
although  it  is  believed,  from  the  few  ex- 
emplary cases  here  included,  that,  in  the 
absence  of  anything  to  the  contrary,  the 
rules  of  the  common  law  would  apply.  And 
cases  like  Spruance  v.  Darlington,  7  Del. 
Ch.  Ill,  30  Atl.  663,  as  to  the  right  of  an 
executor  under  a  revoked  will  to  credits  in 
an  action  by  the  executor  or  administrator 
under  the  revoking  will,  and  like  Ellis  v. 
Ellis  [1905]  1  Ch.  613,  74  L.  J.  Ch.  N.  S. 
296,  53  Week.  Rep.  617,  92  L.  T.  N.  S.  727, 
as  to  an  administrator  appointed  by  sup- 
pressing a  will  appointing  an  executor,  are 
not  regarded  as  within  the  scope  of  this 
article. 

As  the  very  name  Itself  Indicates,  an 
executor  de  son  tort  is  a  wrongdoer,  an  in- 
truder, and  intermeddler ;  but  frequently 
his  acts  are  prompted  by  good  motives,  and 
often  result  in  no  detriment  either  to  the 
estate  or  to  the  rights  of  creditors  thereof 
or  other  interested  parties.  This  being  the 
situation,  it  is  interesting  to  know  what 
course  the  law,  in  the  light  of  its  policy  of 
discouraging  wrongdoing  and  fostering  fair 
play,  pursues  in  regard  to  such  executor. 

It  suggests  itself  at  once  and  quite  nat- 
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urally,  it  seems,  that,  upon  reason  and 
principle,  while  an  executor  de  son  tort 
should  receive  no  benefit  from  his  wrongful 
interference  with  the  estate,  as,  for  in- 
stance, by  being  allowed  to  retain  for  a 
debt  owing  to  him  by  the  deceased,  he  should 
nevertheless,  as  general  rule,  be  entitled  to 
protection  in  those  disbursements  and  pay- 
ments made  by  him  which  a  rightful  repre- 
sentative in  the  due  course  of  administra- 
tion would  have  been  bound  to  make.  For 
while  in  a  few  cases,  at  least,  where  the 
common  law  is  still  in  force,  the  wrongful 
executor,  by  interfering  and  making  such 
disbursements  or  payments,  may  deprive 
the  rightful  representative  of  his  right  to 
retain  for  his  own  debt  (a  right  which  has 
been  greatly  modified  in  this  country  by 
statute),  his  interference  in  such  a  manner 
as  a  usual  thing  constitutes  no  detriment 
either  to  the  estate  itself,  or  to  the  rights 
of  parties  interested  therein.  It  seems, 
therefore,  that  the  principle  enunciated  is 
sufficient  to  discourage  indiscriminate  inter- 
ference with  decedent  estates,  and  at  the 
same  time  accord  justice  where  justice  is 
due;  and  such,  apparently,  is  the  view  taken 
by  the  great  majority  of  courts. 

And  since  ordinarily,  in  the  due  course 
of  administration,  where  the  estate  is  in- 
solvent, the  rightful  representative  would 
be  bound  to  pa>  only  that  proportion  of  the 
debts  which  the  law  allows,  an  executor  de 
son  tort,  it  would  seem,  should  receive 
credit  only  for  that  proportion  of  the  debts 
which  the  rightful  representative  would  be 
bound  to  make.  See  Leach  v.  Prebster,  35 
Ind.  419;  but  see  also,  in  the  same  connec- 
tion, De  la  Guerra  v.  Packard,  17  Cal.  183, 
and  McCarthy  v.  Donovan,  13  Ir.  C.  L.  Rep. 
195. 

In  accord  with  the  principle  that  an  ex- 
ecutor de  son  tort  shall  receive  no  benefit 
from  his  wrongful  interference,  and  to  dis- 
courage a  race  between  creditors  to  get  pos- 
session of  decedent  estates,  the  rule  is  well 
established  that  such  an  executor  is  not 
entitled  to  retain  in  satisfaction  of  his  own 
debt.  Alexander  v.  Lane,  Yelv.  137;  Prince 
V.  Rowson,  1  Mod.  208;  Curtis  v.  Vernon, 
3  T.  R.  587,  2  H.  Bl.  18,  1  Revised  Rep 
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should  have  been  brought  for  the  value  of 
the  property,  not  the  amount  received  by 
Sawyer. 

Kendall  v.  Duluth,  64  Minn.  295,  66  N.  W. 
1150;  Daggett  v.  Gray,  110  Cal.  163,  42  Pac. 
568;  Moynahan  v.  Prentiss,  10  Colo.  App. 
295,  51  Pac.  94;  Saratoga  Gas  &  Electric 
Light  Co.  V.  Hazard,  55  Hun,  251,  7  N.  Y. 
Supp.  844. 

if  there  is  any  liability  it  would  be  per- 
sonal with  Sawyer,  and  this  suit  is  only 
upon  the  bond. 

Ottenstein  v.  Alpaugh,  9  Neb.  237,  2  N.  W. 
219;  Dewey  v.  Kavanaugh,  45  Neb.  233,  63 
N.  \V.  396;  State  v.  Moore,  56  Neb.  82,  76 
N.  VV.  474;  State  v.  Porter,  69  Neb.  203,  95 
N.  W.  769. 

There  can  be  no  liability  on  the  part  of 


the  defendants,  for  conversion,  for  the 
son  that  defendant  Sawyer  could  at  most  be 
regarded  merely  as  an  executor  de  sen  tort, 
and  as  such  would  be  permitted  an  offset  to 
the  extent  of  his  reasonable  charges,  against 
any  claim  of  the  estate  against  him. 

18  Cyc.  1363;  Crispin  v.  Winkleman,  57 
Iowa,  623,  10  N.  W.  910. 

Mr.  J.  J.  McCarthy,  for  appellee: 

The  action  is  one  that  the  plaintiff  could 
not  have  brought  in  his  individual  capacity^ 
and  it  makes  a  difference  whether  he  is  de- 
scribed "administrator"  or  "as  adminis- 
trator of  the  estate  of  Robert  Reed,  de- 
ceased." 

18  Cyc.  978;  Williams  v.  Eikenbary,  36 
Neb.  478,  64  N.  W.  852. 

The  statute  under  -'hich  this  action  was 


774;  Oxenham  v.  Clapp,  2  Barn.  &  Ad.  309, 
9  L.  J.  K.  B.  229;  Coulter's  Case,  5  Coke, 
30a;  Ayre  v.  Ayre,  1  Ch.  Cas.  33;  Feather- 
stone  V.  West,  Ir.  Rep.  6  Eq.  86;  De  la 
Guerra  v.  Packard,  supra;  Leach  v.  House, 
1  Bail.  L.  42;  Cook  v.  Sanders,  15  Rich. 
L.  63,  94  Am.  Dec.  139;  McMeekin  v.  Hynes, 
80  Ky.  343;  Partee  v.  Caughran,  9  Yerg. 
460;  Sharp  v.  Caldwell,  7  Humph.  415; 
Winn  V.  Slaughter,  5  Heisk.  191;  Glenn  v. 
Smith,  2  Gill  &  J.  493,  20  Am.  Dec.  452; 
Baumgartner  v.  Haas,  68  Md.  32,  11  Atl. 
588:  Neal  v.  Baker,  2  N.  H.  477;  Turner 
V.  Child,  12  N.  C.  (1  Dev.  L.)  331,  17  Am. 
Dec.  556;  Hill  v.  Henderson,  13  Smedes  & 
M.  688. 

An  executor  of  his  own  wrong  cannot 
retain  any  part  of  the  deceased's  goods  to 
satisfy  his  own  debt,  for,  as  the  court  in 
Coulter's  Case,  5  Coke,  30a,  points  out: 
"From  thence  would  ensue  great  incon- 
venience and  confusion,  for  every  creditor 
(and  chiefly  when  the  goods  of  the  deceased 
are  not  sufficient  to  satisfy  all  the  credi- 
tors) would  contend  to  make  himself  ex- 
ecutor of  his  own  wrong,  to  the  intent  to 
satisfy  himself  by  retainer,  by  which  others 
would  be  barred.  And  it  is  not  reasonable 
that  one  should  take  advantage  of  his  own 
wrong;  and  if  the  law  should  give  him  such 
power,  the  law  would  be  the  cause  and  occa- 
sion of  wrong,  and  of  the  wrongful  taking 
of  the  goods  of  the  deceased.  And  the  law 
of  God  saith,  non  facias  malum  ut  inde  fiat 
honumj  d  melius  est  omnia  WAjXa  pati,  quam 
male  consentire,** 

Suit  by  rightful  representative. 

At  common  law,  where  the  rightful  execu- 
tor or  administrator  sues  the  executor  de 
son  tort,  if  the  action  be  trover  for  the 
goods  of  the  deceased,  the  defendant  cannot 
plead  payment  of  debts  to  the  value,  or  that 
he  has  given  the  goods  in  satisfaction  of 
the  debts;  but,  on  the  general  issues  plead- 
ed, he  may  give  in  evidence  such  payments, 
and  they  will  be  recouped  in  damages  if 
they  be  such  as  the  plaintiff  would  have 
been  bound  to  make;  or,  in  the  language 
of  some  of  the  books,  made  in  the  due 
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course  of  administration.  Whitehall  ▼. 
Squire,  Carth.  104;   McCarthy  v.  Donovan, 

13  Ir.  C.  L.  Rep.  195;  Carpenter  t.  Going, 
20  Ala.  587;  Glenn  v.  Smith,  2  Gill  &  J. 
493,  20  Am.  Dec.  452;  Weeks  v.  Gibbs,  9 
Mass.  74;  Hardy  v.  lipomas,  23  Miss.  544, 
57  Am.  Dec.  152;  Rutherford  v.  Thompson, 

14  Or.  236,  12  Pac.  382;  Saam  v.  Saam,  4 
Watts,  432 ;  Cooper  v.  Eyrich,  41  W.  N.  C. 
370;  Gimilen's  Appeal,  170  Pa.  185,  50 
Am.  St.  Rep.  760,  32  Atl.  585  {dicta)-, 
Roumfort  v.  McAlarney,  82  Pa.  193  {dicta). 
And  see  infra,  Roggenkamp  v.  Roggenkamp^ 

15  C.  C.  A.  600,  32  U.  S.  App.  453,  68  Fed. 
605;  and  McConnell  v.  McConnell,  94  111. 
295 

In  Glenn  v.  Smith,  2  Gill.  &  J.  493,  20 
Am.  Dec.  452,  the  court,  after  stating  that 
if  sued  by  a  creditor  an  executor  de  son  tort 
may  plead  plene  adviinistravit,  said: 
"There  is,  however,  a  difference  between  a 
suit  by  a  creditor  against  an  executor  de  son 
tort  and  one  by  a  rightful  executor  or  admin> 
istrator.  If  the  action  by  the  latter  be  trov- 
er for  the  goods  of  the  deceased,  the  defend- 
ant cannot  plead  payment  of  debts  to  the 
value,  or  that  he  has  given  the  goods  in  sat- 
isfaction of  the  debts.  But  on  the  general 
issue  pleaded,  he  may  give  in  evidence  such 
payments,  and  they  will  be  recouped  in  dam- 
ages, if  they  be  such  as  the  plaintiff  would 
have  been  bound  to  make,  or,  in  the  lan- 
guage of  some  of  the  books,  made  in  the 
due  course  of  administration. 

In  Whitehall  v.  Squire,  Carth.  104,  it 
was  said  that  the  wrongful  executor  could 
not  plead  payment  of  debts  to  the  value, 
or  that  he  had  given  the  goods  in  satisfac- 
tion of  the  debts,  because  no  man  ought 
to  obtrude  himself  on  the  office  of  the  other. 

Quoting  from  Williams  on  Executors,  5th 
ed.  p.  236,  Monahan,  Ch.  J.,  in  McCarthy 
V.  Donovan,  13  Ir.  C.  L.  Rep.  195,  says: 
"With  respect  to  the  liability  of  an  executor 
de  son  tort,  at  the  suit  of  the  lawful  repre- 
sentative of  the  deceased,  there  are  several 
authorities  to  show  that  if  the  rightful 
executor  or  administrator  bring  an  action 
of  trover  or  trespass,  the  executor  de  som 
tort  may  give  in  evidence,  under  the  general 
issue  and  in  mitigation  of  damages,  pay- 
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brought  embraces  such  property  as  was  sold 
by  Saw^'er,  and  the  defendant  bonding  com- 
pany must  be  held  liable. 

Harris  v.  Allen,  16  Fed.  106;  McDade  v. 
People,  29  Mich.  50,  1  Ann.  Criih.  iCep.  81; 
People  y.  Treadway,  17  Mich.  480;  Brandt, 
Suretyship  &  Guaranty,  2d  ed.  §  530 ;  Dewey 
V.  Kavanaugh,  45  Neb.  233,  63  N.  W.  396; 
Huffman  v.  Kopplekom,  8  Neb.  344,  1  N.  W. 
243. 

Hamer,  J.,  delivered  the  opinion  of  the 
court :  ' 

This  is  an  appeal  from  the  judgment  of 
the  district  court  of  Dakota  county  against 
the  coroner  of  that  county  and  the  surety  on 
his  official  bond.  The  suit  was  brought  by 
the  administrator  of  the  estate  of  Robert 


Reed,  deceased.  It  appears  that  one  Robert 
Reed  died  intestate  at  his  home  in  Dakota 
county  while  living  alone;  that  when  his 
body  was  found  the  defendant  Sawyer,  at 
the  request  of  the  nephew  of  the  deceased, 
took  charge  of  the  body  and  gave  it  a  Chris- 
tian burial;  that  he  took  possession  of  cer- 
tain personal  property  of  the  deceased,  sold 
it  for  its  full  value,  and  applied  the  pro- 
ceeds to  the  payment  of  the  expenses  neces- 
sarily incurred  for  the  burial  casket,  the  lot 
in  the  cemetery,  etc.  The  plaintiff,  as  ad- 
ministrator, brought  this  action  to  recover 
the  value  of  the  personal  property  so  sold. 
On  the  trial  the '  defendant  offered  to  prove 
as  a  matter  of  set-off  that  the  expenses  in- 
curred by  him  were  proper  and  necessary, 
and  were  just  and  reasonable  in  amount; 


ments  made  by  him  in  the  rightful  course 
of  administration,  upon  the  ground  that 
the  payments,  which  are  thus,  as  it  is 
termed,  'recouped  in  damages,'  were  such 
as  the  lawful  executor  or  administrator 
would  have  been  bound  to  make,  and  there- 
fore it  cannot  be  considered  as  any  detri- 
ment to  him  that  they  were  made  by  an  ex- 
ecutor de  8on  tort" 

But  in  the  same  case  the  court  said  that 
if  the  sums  due  to  creditors  should  be 
larger  in  amount  than  the  assets,  an  execu- 
tor de  son  tori,  it  seems,  would  not  get 
credit  for  the  sums  he  had  disbursed;  be- 
cause in  the  event  of  the  question  of  prior- 
ity being  raised,  the  rightful  executor  might, 
by  such  wrongful  interference,  be  debarred 
from  making  a  selection  in  his  payments. 
Ibid.  But  see  infra  this  section,  Leach  v. 
Prebster  and  De  la  Guerra  v.  Packard. 

In  Saam  v.  Saam,  4  Watts,  432,  the  court 
said:  "It  is  said  there  is  no  defense  by  an 
administrator  de  son  tort  to  the  action  of  a 
rightful  representative;  that  is,  he  cannot 
plead  payment  of  debts  to  the  value;  yet 
it  seems  to  be  agreed  that  he  may  plead 
the  general  issue,  and  give  such  payments 
in  evidence  in  mitigation  of  damages;  and 
that  if  they  amount  to  the  value,  the  plain- 
tiff shall  be  nonsuited.  The  present  is  an 
action  of  trover  against  the  representatives 
of  an  executor  de  son  tort,  and  the  defense 
attempted  M'ould  doubtless  be  competent, 
if  it  were  supported  by  competent  proof." 
The  defendant  in  this  case  offered  to  prove 
that  he  had  paid  debts  to  an  amount  equal 
to  the  value  of  goods,  but  the  proof,  as  above 
intimated,  was  incompetent. 

And  in  Meigan  v.  M'Donough,  10  Watts, 
287,  it  was  stated  that  an  executor  de  8on 
tort  is  liable  to  the  rightful  representative 
for  all  beyond  rightful  payments  by  retainer 
or  disbursement. 

And  see  Collier  v.  Jones,  86  Ind.  342,  to 
the  effect  that  in  a  suit  by  the  administrat- 
or of  decedmt*8  estate  against  an  executor 
de  8on  tort  of  the  same  estate,  a  plea  of 
payment  of  "all  debts  and  liabilities  on  ac- 
count of  the  matters  and  things  set  forth 
in  the  complaint  in  this  suit"  is  an  improp- 
er answer. 
LR.A.1916D. 


In  trover  and  trespass  by  the  rightful 
administrator  against  an  executor  de  son 
tort,  the  latter  cannot  plead  by  way  of 
equitable  defense  plene  administravit  be- 
fore the  grant  of  administration  to  the 
former.  Elworthy  v.  Sanford,  3  Hurlst.  & 
C.  330.  Against  this  plea  counsel,  in  sup- 
port of  his  demurrer  thereto,  said:  'The 
defendant  might  give  in  evidence,  in  miti- 
gation of  damages,  payments  made  by  him 
in  the  rightful  course  of  administration,  be- 
cause the  plaintiff,  as  executor,  would  have 
been  bound  to  make  such  payments,  and 
therefore  it  can  be  no  detriment  to  him  that 
they  were  made  by  an  executor  de  son  tort; 
but  an  executor  de  son  tort  cannot  plead, 
in  bar  to  an  action  by  the  rightful  execu- 
tor, payment  of  debts  to  the  value  of  the 
assets,  or  of  the  goods  sought  to  be  recov- 
ered in  trespass  or  trover.  1  Williams,  Exrs. 
5th  ed.  pp.  236,  237.  As  an  equitable  de- 
fense the  plea  is  bad  for  not  stating  that 
the  assets  were  sufficient  to  satisfy  all  the 
debts  of  the  deceased.  An  executor  de  son 
tort  cannot  plead  in  mitigation  of  damages 
payments  made  in  the  due  course  of 
administration,  unless  the  assets  were  suf- 
ficient to  satisfy  all  the  debts,  for  other- 
wise the  rightful  executor  would  be  preclud- 
ed not  only  from  giving  preference  to  one 
creditor  over  others  of  equal  degree,  but  al- 
so of  satisfying  his  own  debt  in  priority  to 
all  others  of  equal  degree.  1  Williams,  Exrs. 
5th  ed.  p.  238."  And  Bramwell,  B.,  said: 
"The  ninth  plea  is  clearly  bad.  The  de- 
fendant^ who  had  wrongfully  taken  pos- 
session of  the  assets  of  the  deceased,  says 
that  he  has  exhausted  them  in  the  payment 
of  debts;  but  for  anything  that  appears 
he  may  have  paid  his  own  debt  while  th6 
rightful  executor  was  also  a  creditor  of  the 
deccflLsed ' 

In  Howell  v.  Smith,  2  M'Cord,  L.  616, 
it  was  held  in  an  action  by  the  administra- 
tor for  money  had  and  received  that  dis- 
bursements made  by  the  wrongful  executor 
in  payment  of  debts  of  the  deceased  would 
not  be  allowed  in  discount.  What  the  na- 
ture of  these  were  does  not  appear,  but  the 
court  said:  "It  is  due  to  the  defendant  to 
state  my  full  persuasion  that  his  motives 
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that  the  property  was  sold  with  the  consent 
of  the  nephew  and  a  son  of  the  deceased,  or 
at  least  the  son  ratified  the  sale;  that  the 
amount  realized  from  the  sale  was  the  full 
value  of  the  property;  and  the  defendant 
sought  to  set  off  his  expenses  against  the 
sum  received  by  him  for  the  sale  of  the  prop- 
erty. The  proposed  evidence  was  rejected, 
and  the  court  directed  the  jury  to  return  a 
cerdict  against  the  defendants  for  the 
amount  that  the  defendant  Sawyer  realized 
from  the  sale  of  the  property.  The  verdict 
and  judgment  rendered  were  for  $499.72. 
For  the  rejection  of  the  evidence  so  proffered 
and  the  giving  of  the  peremptory  instruc- 
tion, the  defendants  assign  error. 

It  is  claimed  by  the  defendants  that  the 
administrator  ifl  estopped  from  prosecuting 


the  action ;  that  all  the  charges  made  by  the 
defendant  were  reasonable  and  just;  and 
there  seems  to  be  no  controversy  concerning 
the  fact  that  defendant  Sawyer  sold  the 
property  ancl  paid  the  funeral  expenses  with 
the  proceeds.  One  purpose  of  an  adminis- 
trator is  to  take  charge  of  the  property  be- 
longing to  the  estate.  He  becomes  the  means 
by  which  the  property  belonging  to  the  es- 
tate is  applied  to  the  payment  of  debts,  if 
there  are  any,  and  the  surplus  remaining  is 
distributed  among  the  heirs.  The  statute  in 
this  case  seems  to  contemplate  that  those 
of  the  relatives  who  are  near  the  deceased 
are  charged  with  the  duty  of  taking  care  of 
the  body  and  burying  it.  If  the  defendant 
Sawyer  carried  out  the  wishes  of  the  rela- 
tives who  were  there,  it  would  appear  that 


in  taking  upon  himself  to  act  in  behalf  of 
the  estate  were  honorable,  but  it  would  be 
productive  of  infinite  confusion  in  the  set- 
tlement of  the  estates  of  deceased  persons 
if  the  acts  of  unauthorized  agents  were  to 
be  recognized  as  valid;  more  especially  in 
the  courts  of  common  pleas,  who  have  no 
original  jurisdiction  in  the  settlement  of 
estates." 

In  an  action  of  trover  brought  by  the 
rightful  administrator,  an  executor  de  son 
tort  will  not  be  permitted  to  give  in  evi- 
dence in  mitigation  of  damages  payments  of 
debts  to  the  value  of  goods  still  in  his 
possession.  Nor  will  he  be  permitted  to  re- 
tain them  in  satisfaction  of  his  own  debt. 
Hardy  v.  Thomas,  23  Miss.  544,  67  Am. 
Dec.  152.  The  court  said:  **It  is  true  it  is 
laid  down  in  some  of  the  elementary  writers, 
that  an  executor  de  aan  tort,  in  an  action 
of  trover  brought  against  him  by  the  right- 
ful administrator,  cannot  plead  payment  of 
debts,  etc.,  to  the  value,  etc.,  or  that  he  hath 
given  the  goods  in  satisfaction  of  the  debts, 
etc.,  yet  that  he  may,  upon  the  general  is- 
sue pleaded,  recover  such  payments  in  dam- 
ages, and  if  they  amount  to  the  full  value, 
he  may  nonsuit  the  plaintiff.  Bull.  N.  P. 
48.  But  the  rule  is  also  laid  down  that  in 
trover,  by  a  rightful  administrator  against 
an  executor  de  son  tort,  he  could  not  give 
in  evidence,  in  mitigation  of  damages,  pay- 
ment of  debts  to  the  value  of  the  goods 
still  in  his  possession,  but  only  such  as  were 
sold.  Ibid;  Lomax,  Exrs.  3G3,  364.  Nor 
could  he  retain  in  satisfaction  of  his  own 
debt,  because  he  would  not  be  permitted  to 
profit  by  his  own  tortious  acts.  Lomax, 
Exrs.  365.  The  proof  in  this  case  showed 
that  the  defendant  was  still  in  possession 
of  the  goods,  and  had  not  parted  with  them 
in  payment  of  debts,  and  he  could  not, 
therefore,  prevent  a  recovery  by  showing 
payment  of  debts  to  their  value,  upon  the 
most  favorable  rule  before  laid  down.  But 
it  may  well  be  questioned  whether,  under 
our  statutes  prohibiting  administrators  to 
sell  without  an  order  of  the  probate  court, 
and  declaring  a  sale  void  without  such  an 
order,  an  executor  de  son  tort  could  give  in 
evidence,  in  mitigation  of  damages,  the  fact 
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that  he  had  sold  the  goods  in  payment  of 
debts.  At  common  law,  an  administrator 
or  executor  might  sell  goods  at  private  sale, 
and  hence  it  was  held,  if  the  rightful  admin- 
istrator brought  trover  against  the  execu- 
tor de  son  tort,  he  thereby  admitted  his 
possession  of  the  goods  to  be  lawful,  and 
if  the  executor  de  son  tort  showed  a  sale  of 
the  goods  in  payment  of  debts,  that  was  a 
distribution  of  them  in  accok-dance  with  the 
law,  and  negatived  a  conversion.  But  it 
would  seem,  where  a  sale  even  by  a  rightful 
administrator  of  this  kind  would  be  void, 
a  sale  by  an  executor  de  son  tort  could  not 
be  otherwise  than  illegal  and  void;  and 
therefore  would  amount  to  a  conversion. 
Any  other  rule  than  this  would  enable  an 
executor  de  son  tort  to  convert  the  whole 
estate  to  the  payment  of  a  single  creditor, 
and  in  case  the  estate  proved  insolvent, 
would  enable  such  creditor  to  obtain  pay- 
ment of  his  debt  to  the  exclusion  of  all 
other  creditors.  The  impolicy  of  such  a  rule 
is  manifest.  If  a  party  see  fit,  without 
authority  of  law,  to  intermeddle  with  an  es- 
tate to  pay  debts,  and  sell  property  for  that 
purpose,  all  he  can  rightfully  ask  is  the 
privilege  of  proving  a  claim  against  the 
estate  for  the  sums  so  paid,  and  demand- 
ing payment  from  the  administrator  ratably 
with  the  other  creditors." 

"Though  an  executor  de  son  tort  pay 
debts  duly,  with  all  the  assets  that  come 
into  his  hands,  yet  the  rightful  executor 
shall  maintain  trespass  against  him;  but 
he  may  give  such  payment  in  mitigation  of 
damages;  yet  the  right  of  the  action  and 
verdict  shall  go  i^ainst  him."  Anonymous, 
12  Mod.  441. 

In  Reagan  v.  Long,  21  Ind.  264,  an  action 
in  the  nature  of  trespass  by  the  adminis- 
tratrix to  recover  the  value  of  assets  of  the 
estate  which  defendant  had  converted  to 
his  own  use,  or  disposed  of,  it  was  held  that» 
conceding  defendant  to  have  been  executor 
de  son  tort,  he  should  have  been  allowed,  in 
reduction  of  damages,  the  amount  he  proved 
he  had  not  converted  to  his  own  use,  but 
to  the  use  of  the  plaintiff  in  her  fiduciary 
character,  being  that  in  which  she  sued. 

In  such  an  action,  the  defendant,  under 
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the  other  relatives  would  have  no  reason  to 
complain.  As  the  administrator  represents 
the  creditors  and  the  heirs,  and  is  only  a 
trustee,  it  would  seem  that  he  is  estopped 
from  maintaining  an  action  against  the  de- 
fendant Sawyer  and  his  bcndsmen  for  doing 
that  which  Sawyer  was  requested  to  do,  and 
which  he  actually  did,  in  taking  charge  of 
the  body  of  the  deceased  and  burying  it.  In 
Dame,  Probate  &  Administration,  §  231,  it 
is  said:  ''All  courts  generally  hold  that  the 
personal  representatives  may  pay  the  same 
[funeral  claims]  directly,  without  their  be- 
ing exhibited."  If  this  be  true  with  respect 
to  personal  representatives,  it  should  be  true 
of  the  coroner,  who  is  requested  by  the  per- 
sonal representatives  to  discharge  the  duties 
which  are  a  natural  burden  upon  them. 


It  is  altogether  probable  that  when  Saw- 
yer sold  the  property  he  thought  he  was  au- 
thorized to  do  so  by  §  110,  chap.  18,  art.  1, 
Comp.  Stat.  1909:  ''When  any  valuable  per- 
sonal property,  money,  or  papers  are  found 
upon  or  near  the  body  upon  wiiich  an  inquest 
is  held,  the  coroner  shall  take  charge  of  the 
same  and  deliver  the  same  to  those  entitled 
to  its  care  or  possession;  but  if  not  claimed, 
or  if  the  same  shall  be  necessary  to  defray 
expenses  of  the  burial,  the  coroner  shall, 
after  giving  ten  days'  notice  of  the  time  and 
place  of  sale,  sell  such  property,  and  after 
deducting  coroner's  fees  and  funeral  ex- 
penses, deposit  the  proceeds  thereof,  and  the 
money  and  papers  so  found,  with  the  county 
treasurer,  taking  bis  receipt  therefor,  there 
to  remain  subject  to  the  order  of  the  legal 


the  general  denial  of  the  complaint,  may 
give  evidence  generally  tending  to  disprove 
plaintiff's  right  to  recover  or  to  damages, 
ibid. 

An  executor  de  son  tort,  when  sued  by  the 
rightful  representative,  is  entitled  to  be  al- 
lowed for  amounts  paid  by  him  to  the 
proper  uses  of  the  estate,  as  the  payment  of 
debts,  etc.  Leach  v.  Prebster,  35  Ind.  419. 
And  see  Dorsett  v.  Frith,  25  Ga.  537. 

But  this  can  only  be  allowed  where  there 
are  sufficient  assets  to  pay  all  the  debts  of 
the  deceased;  for  otherwise  one  creditor 
would  be  paid  in  full,  and  others  nothing. 
If  there  be  a  deficiency  of  assets,  he  should 
be  allowed  only  the  proportionate  share  of 
the  debts  which  he  paid.  Leach  v.  Prebster, 
supra. 

But  see  De  la  Guerra  y.  Packard,  17  Cal. 
183,  where  it  is  stated  that  if  the  estate 
be  insolvent,  it  is  no  answer  to  an  action 
to  recover  the  assets  that  he  has  paid  debts 
equal  to  or  exceeding  their  value.  And  see 
also  supra,  this  section,  M'Carthy  v.  Dono- 
van, 13  Ir.  C.  L.  Rep.  196. 

BuUer,  J.,  said  {obiter  dictum)  in  Padget 
V.  Priest,  2  T.  R.  100:  "The  courts  have 
gone  thus  far,  that  if  an  action  be  brought 
by  a  rightful  administrator  against  an  exec- 
utor de  eon  tort,  whatever  may  have  been 
disposed  of  in  the  course  of  administration, 
as  by  pajring  debts,  etc.,  shall  be  allowed  to 
him  in  damages."  And  see  Graysbrook  v. 
Fox,  1  Plowd.  276;  Mountford  v.  Gibson, 
4  East,  441,  1  Smith,  129;  Parker  v.  Kett, 
12  Mod.  466. 

In  Tobey  v.  Miller,  54  Me.  480,  which  was 
an  action  of  trover  by  the  rightful  admin- 
istrator of  an  intestate's  estate  to  recover 
the  value  of  the  goods  and  effects  of  the 
estate  taken  by  an  executor  de  eon  tort,  it 
was  held  that  the  defendant  could  not  in 
that  form  of  action  file  an  account  in  set-off. 
But  holding  that  under  the  statute  about 
to  be  referred  to,  the  defendant  might  re- 
tain for  the  necessary  funeral  expenses  paid 
by  him,  the  court  said:  "When  an  execu- 
tor in  his  own  wrong  is  sued,  it  is  provided 
bv  Rev.  Stat.  1857,  chap.  64,  §  32,  that  Oie 
shall  not  be  allowed  to  retain  any  part  of 
the  goods  or  effects,  except  for  such  funeral 
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I  expenses,  debts  of  the  deceased,  or  other 
charges  actually  paid  by  him  as  the  righttul 
executor  or  administrator  would  have  to 
pay.'  That  is,  he  is  permitted  to  retain  to 
the  extent  indicated.  The  word  'retain' 
was  used  to  protect  the  defendant,  whatever 
may  be  the  form  of  the  action  when  sound- 
ing in  damages,  by  enabling  him  to  retain 
what,  if  not  paid  by  him,  the  administrator 
or  executor  would  have  been  compelled  to 
pay.  Nor  is  this  provision  materially  dif- 
ferent in  its  spirit  from  the  common  law. 
The  executor  is  entitled  to  deduct  reason- 
able funeral  expenses  from  the  assets  that 
come  into  his  hands.  Yardlev  v.  Arnold, 
2  Dowl.  N.  S.  311,  10  Mees.  &  W.  141,  Car. 
&  M.  434.  Where  the  rightful  executor  or 
administrator  sues  the  executor  de  son  tort, 
if  the  action  'be  trover  for  the  goods  of  the 
deceased,  the  defendant,'  observes  Buchanan, 
Ch.  J.,  in  Glenn  v.  Smith,  2  Gill  &  J.  493, 
20  Am.  Dec.  452,  'cannot  plead  payment  of 
debts  to  the  value,  or  that  he  has  given  the 
goods  in  satisfaction  of  the  debts.  But,  on 
the  general  issue  pleaded,  he  may  give  in 
evidence  such  payments,  and  they  will  be 
recouped  in  damages,  if  they  be  such  as  the 
plaintiff  would  have  been  bound  to  make,  or, 
in  the  language  of  some  of  the  books,  made 
in  due  course  of  administration.  Whitehall 
V.  Squire,  Garth.  104;  Bull.  N.  P.  48:  2  Bl. 
Com.  607 ;  Mountford  v.  Gibson,  and  Parker 
V.  Kett,  supra.  This  recoupment  is  allowed 
when  the  debts  are  just  and  there  is  no 
deficiency  of  assets." 

And  Pettengill  v.  Abbott,  167  Mass.  307, 
45  N.  E.  748,  says  that  if  the  widow  was  an 
executor  in  her  own  wrong,  "she  might  be 
allowed  to  retain  funeral  expenses  actually 
paid  by  her." 

But  sec  Walton  v.  Hall,  66  Vt.  455,  29 
Atl.  803,  following  Shaw  v.  Hallihan,  46  Vt. 
889,  14  Am.  Rep.  628,  and  refusing  an  al- 
lowance to  the  estate  of  a  widow  for  funeral 
expenses  of  her  husband  and  cost  of  grave- 
stone over  his  grave,  incurred  by  her  where 
she  became  an  executor  de  son  tort  by  in- 
termeddling with  his  estate  in  other  re- 
spects. 

Generally  as  to  liability  of  decedent's 
estate  for   funeral   expenses,   see   notes  to 
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representatives  of  the  deceased,  if  daimed 
within  five  years  thereafter,  or  if  not 
claimed  within  that  time,  to  vest  in  the 
school  fund  of  the  county."  He  was  brought 
face  to  face  with  the  problem  of  giving  the 
bodv  of  tlie  deceased  decent  and  immeaiate 
Christian  burial.  The  sale  of  the  property 
would  furnish  the  means  of  paying  the  very 
necessary  expenses  of  the  funeral.  He  sold 
it,  got  the  money,  and  used  it.  The  dead 
man  seems  to  have  been  decently  and  prop- 
erly buried  according  to  Christian  rites. 
The  defendant  is  equitably  entitled  to  his 
pay  for  it,  and  it  is  not  quite  rigiit  that  tae 
plaintiff  should  have  judgment  against  him. 
We  do  not  intend  to  hold  that  the  section 


quoted  justified  the  conduct  of  the  coroner. 
The  same  is  justifiaUe  upon  other  grounds. 
We  think  that  if  the  defendant  Sawyer  was 
requested  by  the  nephew,  Bert  Reed,  to  take 
charge  of  the  body  and  to  prepare  it  for 
burial,  and  that  he  did  so  because  of  such 
request,  and  that  he  sold  the  property  for  its 
full  and  fair  value,  which  is  not  questioned, 
and  used  the  mcmey  which  he  received  there- 
for in  payment  of  the  necessary  funeral  ex- 
penses, then  that  he  is  equitably  entitled  to 
pay  therefor,  and  he  is  further  equitably 
entitled  to  set  off  the  money  so  paid  out  by 
him  against  the  plaintiff's  claim  for  the 
value  of  the  property  sold.  The  same  \A 
true  if  the  matter  was  ratified  and  adjusted 


Fogg  V.  Holbrook,  33  L.R.A.  660,  and 
Golden  Gate  Undertaking  Co.  v.  Taylor,  52 
L.R.A.(N.S.)    1152. 

In  Layfield  v.  Layfield,  7  Sim.  172,  4 
L.  J.  Ch.  N.  S.  2,  where  payments  were  made 
in  the  course  of  the  bill  for  an  accounting, 
by  persons  without  taking  administration, 
to  one  who,  in  the  course  of  the  cause,  be- 
came the  administrator  of  the  estate,  such 
payments  were  not  allowed. 

An  executor  de  son  tort,  when  sued  in 
equitj'  by  the  rightful  representative,  can 
show  that  there  are  no  debts  outstanding 
against  the  intestate,  and  that  he  has  ap- 
plied the  assets  for  the  use  and  benefit  of 
the  distributees,  as  they  must  have  been  ap- 
plied if  he  had  been  the  rightful  represen- 
tative. Brown  v.  Walter,  58  Ala.  310.  The 
court  said:  "While  an  executor  de  son  tort 
cannot,  by  his  wrongful  acts,  acquire  any 
benefit,  he  is  protected  in  all  acta,  not  for 
his  own  benent,  which  the  rightful  repre- 
sentative may  do;  and  it  may  be  laid  down, 
as  a  general  rule,  that  all  his  lawful  acts 
are  good,  affording  him  full  protection.  He 
could  not  at  common  law,  as  the  rightful 
representative  could,  retain  for  his  own 
debt;  but  this  exception  rested  on  the  policy 
of  preventing  a  race  between  creditors,  to 
obtain  possession  of  the  assets,  without 
taking  administration.  It  would  have  en- 
abled him  to  derive  an  advantage  from  his 
own  wrongful  acts.  4  Bacon,  Abr.  31-34;  1 
Lomax,  Exrs.  177-185.  There  being  no 
debts,  no  necessity  for  a  rightful  admin- 
istration, except  to  make  distribution,  if 
the  executor  de  son  tort  has  applied  the  as- 
sets to  the  benefit  of  the  distributees,  in 
equity,  he  should  be  protected.  The  right- 
ful administration  is  an  unnecessary  and 
expensive  ceremony,  from  which  no  good 
can  result.  Vanderveer  v.  Alston,  16  Ala, 
494.  If  the  distributees  had,  in  the  present 
case,  as  they  might  have  done,  sought  from 
the  defendants  an  account  of  the  assets,  it 
will  not  be  doubted  the  defendants  could 
have  retained  for  the  advancements  made  in 
their  maintenance  and  education.  The  ap- 
pellant, there  being  no  creditors,  is  in  equity 
but  a  trustee  for  the  distributees.  If  he 
received  the  assets  from  the  respondents, 
he  would  be  compelled  to  hand  them  over  to 
the  diptributees,  and  they  would  be  com- 
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pelled  to  pay  them  back  to  the  respondents 
m  reimbursement  of  the  advancements. 
Ihere  is  no  reason  for  any  such  process, 
which  could  result  in  benefit  to  no  one,  and 
would  result  in  loss  to  the  respondents." 

Even  if  the  executor  de  son  tort  is  him- 
self a  creditor  of  the  decedent,  he  cannot, 
when  called  to  account  by  the  riglitiui  rep- 
resentative, apply  any  part  of  the  assets 
to  the  payment  of  his  own  debt.  Glenn  v. 
Smith,  2  Gill  &  J.  493,  20  Am.  Dec.  452; 
Baumgartner  v.  Haas,  68  Md.  32,  11  AtL 
588;  Leach  v.  House,  1  Bail.  L.  42;  Sharp  v. 
Caldwell,  7  Humph.  415;  Partee  v.  Caugh- 
ran,  9  Yerg.  460;  Hardy  v.  Thomas,  23 
Miss.  544,  57  Am.  Dec.  152;  Brown  v.  Wal- 
ter, 58  Ala.  310;  Alexander  v.  Lane,  Yelv. 
137;  Prince  v.  Rowson,  1  Mod.  208;  Curtis 
V.  Vernon,  3  T.  R.  587,  2  H.  BL  18,  1  Re- 
vised Rep.  774;  Elworthy  v.  Sandford,  3 
Hurlst  &  C.  330,  34  L.  J.  Exch.  N.  S.  42,  10 
L.  T.  N.  S.  664,  12  Week.  Rep.  1008. 

Though  he  be  a  creditor  of  a  superior 
nature,  an  executor  de  son  tort  cannot  re- 
tain in  satisfaction  of  his  own  debt.  Curtis 
V.  Vernon,  3  T.  R.  687,  2  H.  Bl.  18,  1  Re- 
vised Rep.  774. 

In  Leach  v.  House,  1  Bail.  L.  42,  the 
court  said:  "In  Curtis  v.  Vernon,  supra. 
Lord  Kenyon  says  that  though  an  executor 
de  son  tort  be  a  creditor  of  superior  nature, 
it  is  clear  from  all  the  authorities  that  he 
cannot  retain  for  his  own  debt.  And  such 
is  conceded  to  be  the  rule  at  law;  but  it 
is  said  that  the  rule  is  otherwise  in  equity, 
and  the  jurisdiction  of  a  justice  of  the 
peace  being  equitable,  as  well  as  legal,  it 
ought  to  have  been  allowed  here,  ^o  case 
has  been  cited  in  support  of  this  position, 
nor  have  I  been  able  to  lay  my  hand  on  any 
one  in  which  it  has  been  allowed.  In  2 
Fonbl.  Eq.  240,  the  general  rule  is  laid  down 
that  an  executor  de  son  tort  cannot  retain, 
and  the  reasons  on  which  it  rests  preclude 
the  idea  that  a  different  rule  prevaila  in 
equity.  Any  intermeddling  with  the  goods 
of  a  deceased  person  without  lawful  authori- 
ty is,  as  before  observed,  a  wrong, — ^a  tres- 
pass,— for  which  an  action  lies  at  the  suit 
of  him  who  has  the  legal  right  of  possession ; 
and  the  right  to  retain  is  wholly  inconsist- 
ent with  this  remedy.  The  right  to  retain 
would  be  the  leading,  if  not  the  only,  motiTe 
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between  the  defendant  Sawyer  and  the  son 
of  the  deceased,  Earnest  Reed.  We  do  not 
undertake  to  say  what,  if  any,  steps  should 
have  been  taken  before  the  county  court 
towards  proving  these  claims,  because  that 
question  is  not  before  us. 

"The  true  representative  is  bound  by  those 
acts  of  an  executor  de  son  tort  which  are 
lawful  and  such  as  the  true  representative 
would  be  bound  to  perform  in  the  due 
course  of  administration."  18  Cyc.  1361. 
Among  the  authorities  cited  is  Thompson  v. 
Harding,  2  El.  &  Bl.  630,  22  L.  J.  Q.  B.  N.  S. 
448,  18  Jur.  68,  1  Week.  Rep.  468,  holding 
that  a  proper  payment  to  a  creditor  of  the 
estate  will  bind  the  true  representative.    In 


that  case  Richard  Smith  was  employed  to 
receive  the  rents  of  the  deceased  in  his  life- 
time, and  after  his  death  continued  to  re> 
ceive  the  rents  due  to  the  deceased..  No 
other  representative  of  the  deceased  appear- 
ing. Smith  paid  various  debts  due  from  the 
deceased.  Among  other  things,  he  paid  the 
defendants,  who  were  bankers  of  the  de- 
ceajsed.  A  considerable  time  after  payment 
administration  was  granted  to  the  plaintiff, 
who  brought  the  action.  The  court  held, 
under  the  facts,  "that  the  rule  to  enter  a 
verdict  for  the  plaintiff  ought  to  be  dis- 
charged." 

In  Outlaw  V.  Farmer,  71  N.  C.  31,  John 
Farmer  gave  his  promise  in  writing  to  pay 


to  such  intermeddling;  and  if  it  were  al- 
lowed, the  administration  of  the  estate  of 
one  who  died  indebted  would  be  according 
to  the  laws  of  force,  and  not  of  reason.  It 
would  lead  directly  and  inevitably  to  a 
contest  between  the  creditors  for  the  pos- 
session of  the  goods  of  the  deceased,  and 
the  rights  of  all  being  equal,  the  strongest 
would  bear  off  the  spoil.  The  law  has 
prescribed  the  order  in  which  debts  are  to  be 
paid  and  estates  administered,  and  it  is  but 
just  that  he  who  attempts  by  force  or 
fraud  to  divert  the  assets  from  their  legiti- 
mate channel  should  be  compelled  to  fore- 
go the  advantages  which  he  has  acquired 
by  his  own  wrong.  It  is  not  impossible 
that,  under  very  peculiar  circumstances, 
a  retainer  may  have  been  allowed  in  the 
courts  of  equity.  Those  courts  exercise  a 
very  latitudinary  discretion  in  cases  con- 
sisting of  circumstances  which  are  not  redu- 
cible to  any  rule;  but  if  such  cases  do  exist, 
they  will  rather  support  than  impugn  the 
general  rule." 

Discussing  the  effect  of  the  Oregon  stat- 
ute amending  the  common-law  rule,  and 
of  the  right  of  an  executor  de  son  tort  to 
be  credited  with  payments  which  he  may 
have  made  that  are  tantamount  to  a  due 
administration  of  a  decedent's  estate,  the 
court,  in  Rutherford  v.  Thompson,  14  Or. 
236,  12  Pac.  382,  said:  "The  person  who 
intermeddles  with  the  goods  of  the  deceased 
is  now  only  responsible  to  answer  in  an  ac- 
tion to  the  rightful  executor  or  adminis- 
trator. And  whether  we  consider  the  in- 
termeddler  as  an  executor  de  son  tort,  or 
as  a  wrongdoer,  the  liability  to  respond  to 
the  rightful  executor  or  administrator  is 
the  same,  and  unaffected,  and  the  law  un- 
changed. The  fiction  of  oHice  may  be  gone, 
but  the  unauthorized  act  of  intermeddling 
remains,  to  be  dealt  with  judicially,  accord- 
ing to  the  principles  of  right  and  justice, 
as  applied  by  the  law  in  such  cases.  Now, 
from  the  fact  that  the  intcrmeddler  with 
the  goods  of  a  deceased  is  only  liable  to  re- 
spond to  the  rightful  executor  or  adminis- 
trator for  the  value  of  the  goods,  etc.,  it 
by  no  means  follows,  if  what  he  did  was  of 
benefit,  and  not  injury,  to  the  estate,  as  the 
payment  of  funeral  expenses,  or  debts  of 
the  deceased,  or  charges  such  as  the  right- 
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ful  representative  might  have  been  com- 
pelled to  pay,  he  would  not  be  allowed  to 
show  the  same  in  mitigation  of  damages  in 
an  action  of  trover,  instituted  by  such  execu- 
tor or  administrator.  In  thus  compelling 
him  to  account  with  only  the  rightful  rep- 
resentative, the  statute  does  not  purport 
or  undertake  to  deprive  him  of  any  prop- 
er or  legitimate  defense.  The  title  of  ex- 
ecutor de  eon  tort  may  be  repudiated,  but 
the  justice  of  the  law  will  remain,  to  dis- 
tinguish between  acts  which  are  beneficial 
and  those  which  are  injurious  to  an  es- 
tote." 

This  language  is  quoted  with  approval  in 
Slate  V.  Henkle,  45  Or.  430,  78  Pac.  325; 
and  see  also  to  the  same  effect,  Merrill  v. 
Comstock,  164  Wis.  434,  143  N.  W.  313. 

The  acts  of  the  wrongdoer  complained 
of,  it  seems,  must  be  treated  with  reference 
to  their  beneficial  or  injurious  character. 
If  debts  paid  by  him  are  debts  which  the 
rightful  representative  would  be  bound  to 
pay  in  the  due  course  of  administration, 
they  create  an  equity  against  the  estate; 
they  are  not  injurious,  but  must  be  con- 
sidered as  beneficial,  making  it  competent 
for  the  defendant  to  give  such  payments 
in  evidence,  which  operate  by  way  of  re- 
coupment.   Rutherford  v.  Thompson,  supra. 

This  right  of  the  wrongdoer  or  executor 
de  son  tort  to  recoup  in  damages  for  dis- 
bursements or  payments  made  in  the  due 
course  of  administration  when  sued  in  an 
action  for  conversion  by  the  legal  represent- 
ative of  the  decedent  affords  him  an  ad- 
equate remedy  at  law,  so  that  he  cannot 
maintain  a  cross  suit  in  equity  to  recover 
the  value  of  his  expenditures.  Slate  v. 
Henkle,  supra. 

An  executor  de  son  tort,  or  a  wrongdoer, 
is  not  entitled  on  an  accounting  to  an  allow- 
ance for  sums  paid  to  a  surety  company, 
and  for  appraisers'  and  justices'  fees  for 
services  that  could  never  have  been  any 
benefit  to  the  estate.    Ibid. 

Neither  is  he  entitled  to  an  allowance 
for  attorneys'  fees  unless  the  service  ren- 
dered was  in  preserving  the  estate,  result- 
ing in  a  benefit  thereto.    Ibid. 

And  a  sum  claimed  by  such  executor  de 
son  tortf  or  wrongdoer,  stands  on  the  same 
footing.    Ibid. 
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John  Lewis  or  James  Parker,  agents,  by 
agreement  with  the  heirs  of  Anna  Herring, 
deceased,  the  sum  of  $125.50.  Lewis  and 
Parker  were  appointed  agents  by  the  heirs 
of  Anna  Herring.  As  the  agents  of  such 
lieirs,  they  had  charge  of  the  entire  benefi- 
cial interest  in  the  estate.  In  a  suit  by  the 
duly  appointed  administrator  of  the  estate 
against  the  makers  of  the  promise,  it  was 
held:  "administration  was  only  the  techni- 
cal form  of  passing  the  legal  estate  from 
the  intestate  to  the  distributees.  Without 
administration  they  had  the  potential  do- 
minion over  the  estate,  and  could  dispose  of 
it  by  sale,  gift,  or  testament.     Therefore  a 


sale  by  their  agent  conferred  upon  the  pur- 
chaser a  title  which  the  courts  will  protect. 
The  bond  given  for  the  property  was  given 
on  a  valuable  consideration  and  is  valid, 
both  as  to  the  principal  and  as  to  the  sure- 
ties." The  court  further  said:  "Where  the 
equitable  as  well  as  legal  rights  of  parties 
are  administered,  the  bond  sued  on  will  be 
uplield  as  valid  against  the  defendant,  and 
the  plaintiffs  are  entitled  to  judgment 
thereon." 

"Although  an  executor  de  son  tort  cannot 
by  his  own  wrongful  act  acquire  any  benefit^ 
yet  he  is  protected  in  all  acta,  not  for  his 


And  on  an  accounting  by  such  executor 
de  son  tort  or  wrongdoer,  he  is  not  en- 
titled to  any  sum  as  administrator's  fees, 
and  if  the  fees  have  been  paid  they  must  be 
returned,  such  executor  being  liable  to  the 
de  jure  executor  therefor.     Ibid. 

"The  statute  43  Eliz.  chap.  8,  .  .  . 
enacted  'that  all  and  every  person  and  per- 
sons that  hereafter  shall  obtain,  receive  and 
have  any  goods  or  debts  of  any  person  dying 
intestate,  or  a  release  or  other  discharge, 
or  any  debt  or  duty  that  belonged  to  the 
intestate,      .      .  shall   be   charged   and 

chargeable  as  executor  of  his  own  wrong; 
and  so  far  only  as  all  such  goods  and  debts 
coming  to  his  hands,  or  whereof  he  is  re- 
leased or  discharged  by  such  administrator, 
will  satisfy  deducting  nevertheless  to  and 
for  himself  allowance  ...  of  all  other 
payments  made  by  him,  which  lawful  execu- 
tors or  administrators  may  and  ought  to 
have  and  pay  by  the  laws  and  statutes  of 
this  realm.'  4  Bacon,  Abr.  Bouvier'a  Notes, 
28."  Slate  v.  Henkle,  supra;  Winn  v. 
Slaughter,  5  Heisk.  191. 

The  enactment  of  this  statute  probably 
gave  rise  to  the  rule  adopted  by  courts  that 
just  debts  of  a  decedent  which  have  been 
paid  by  an  executor  de  son  tort  according  to 
their  legal  priority  may  be  set  off  against 
the  amount  of  damages  for  which  his  inter- 
meddling has  made  him  liable.  Slate  v. 
Henkle,  supra. 

In  Crispin  v.  Winkleman,  57  Iowa,  523, 
10  N.  W^.  919,  where  the  action  was  by  the 
administratrix  against  one  who  had  in- 
termeddled with  decedent's  estate,  but  who 
is  not  therein  expressly  termed  an  executor 
de  aon  tort,  the  court  said:  "But  the  de- 
fendant paid  two  bills  for  medical  services 
rendered  the  decedent,  and  these  payments 
were  not  allowed.  The  defendant  in  his 
argument  complains  of  the  action  of  the 
court  in  this  respect.  In  our  opinion  there 
are  two  grounds  upon  either  of  which 
the  ruling  can  be  sustained.  It  was  not  the 
defendant's  right  to  use  the  money  of  the 
estate  in  paying  its  debts.  Portman  v. 
Klemish,  54  Iowa,  198,  6  N.  W.  265.  It  is 
true  that  in  that  case  the  defendant  was  not 
charged  with  money  so  used;  but  the  court 
expressly  disapproved  the  acts  of  the  defend- 
ant, and  sustained  the  ruling  of  the  court 
below,  only  by  reason  of  the  peculiar  cir- 
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cumstances  of  the  case.  The  decedent's 
widow  had  been  made  sole  devisee  and  ap- 
pointed executrix.  For  some  reason  she 
failed  to  qualify.  The  defendant  undertook, 
to  assist  her  in  the  management  and  dispo- 
sition of  the  estate.  The  payments  were 
made  with  that  view.  The  duly  appointed 
administrator  received  money  enough  to 
pay  all  the  proven  debts.  If  a  recovery  had 
been  allowed  from  the  defendant  it  would 
have  been  solely  for  the  benefit  of  the  devi- 
see, who  did  not  appear  to  be  in  a  condition 
to  complain.  W^hile  the  result  was  favor- 
able to  the  defendant  in  that  case,  the  gen- 
eral doctrine  of  the  opinion  is  against  the 
defendant  in  this.  Besides  in  no  case  could 
an  intermeddler  be  allowed  to  escape  liabil- 
ity for  using  money  of  the  estate  in  the  pay- 
ment of  its  debts,  without  an  afiirmative 
showing  that  the  amounts  paid  were  correct. 
In  this  case  we  find  no  evidence  of  the  value 
of  the  services  paid  for,  but  merely  of  the 
amounts  paid."  And  see  Elder  ▼.  Littler, 
15  Iowa,  65. 

In  Tuite  v.  Tuite,  72  N.  J.  Eq.  740,  66  AtL 
1090,  it  was  held  that  under  the  stktate  of 
that  state  (title,  "Executors  &  Administra- 
tors," Gen,  Stat.  vol.  2,  p.  1426,  |  3),  a  wid- 
ow, who,  without  taking  out  administration 
thereon,  took  possession  of  the  personal 
property  possessed  by  her  deceased  husband 
at  the  time  of  his  death,  was  chargeable  with 
the  value  of  all  such  property,  less  all  pay- 
ments made  which  a  lawful  administrator 
might  have  been  credited  with  under  the  laws 
of  that  state.  The  widow  was  not  proceeded 
against  in  this  case  as  an  executrix  de  son 
tort,  and  no  personal  representative  of  the 
decedent  was  a  party  thereto,  and  the  form 
of  the  bill  was  not  such  as  to  raise  the 
proper  issues  and  secure  appropriate  relief 
from  her  as  such.  But  the  court  was  willing 
to  permit  tlie  complainants,  if  they  so  de- 
sired, to  move  to  amend  their  bill  so  as  to 
seek  an  accounting  from  her  for  the  proper- 
ty of  the  deceased  which  came  into  her 
hands  at  his  death,  making  a  representative 
of  his  estate  a  party,  if  they  should  be  so 
advised.  Bill  in  this  case  was  to  decree 
a  trust  of  certain  lands  held  by  defendant 
for  the  benefit  of  the  complainants. 

Suit  by  creditor. 

While  an  executor  de  son  torty  when  sued 
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own  benefit,  which  a  rightful  executor  might 
do."    18  Cyc.  1363. 

In  Brown  v.  Walter,  58  Ala.  310^  it  was 
held:  "Where  one  has  received  and  used  as- 
sets of  an  intestate,  under  circumstances 
constituting  him  an  executor  de  son  tort,  he 
may  show,  when  called  to  account  in  equity 
by  the  rightful  representative,  that  there 
are  no  outstanding  debts,  and  that  he  has 
applied  the  assets  for  the  use  and  benefit  of 
the  distributees,  as  they  must  have  been  ap- 
plied in  due  course  of  administration." 

In  Risk  V.  Risk,  10  Ky.  L.  Rep.  566,  9 
8.  W.  712^  R.,  having  paid  the  first  instal- 
ment on  land,  died,  leaving  a  widow  and  six 


children,  and  the  defendant,  without  admin- 
istering on  the  estate,  but  with  the  concur- 
rence of  the  plaintiff,  undertook  to  pay  the 
deferred  payments  and  to  support  the  widow 
and  minor  children,  and  he  failed  to  make 
the  third  payment,  and  the  land  was  sold 
under  a  judgment  by  the  vendors;  and  when 
A.  advanced  to  the  defendant  money  to  re- 
deem the  land,  and  the  widow  and  heirs  ob- 
tained an  order  for  the  sale  of  the  land  to 
pay  A.,  who  purchased  and  offered  to  per- 
mit the  widow  and  heirs  to  redeem,  and  he 
conveyed  the  land  to  defendant,  who  paid 
the  balance  of  the  purchase  money,  in  an  ac- 
tion by  plaintiff  for  the  settlement  of  the 


by  the  rightful  representative  of  the  estate, 
is  not  permitted  to  plead  payment  of  debts 
to  the  value,  or  that  he  has  given  the  goods 
in  satisfaction  of  the  debts,  when  the  ac- 
tion is  by  a  creditor,  such  executor  may 
plead  plene  admvnUtravit,  and  give  in  evi- 
dence the  payment  of  just  debts.  White- 
hall V.  Squire,  Garth.  104;  Glenn  v.  Smith, 
2  Gill  k  J.  493,  20  Am.  Dec.  452;  Cook  v. 
Sanders,  15  Rich.  L.  63,  94  Am.  Dec.  139; 
Turner  v.  Child,  12  N.  C.  (1  Dev.  L.)  331, 
17  Am.  Dec.  555;  Leach  v.  House,  1  Bail. 
L.  44. 

As  stated  in  Glenn  v.  Smith,  2  Gill  &  J. 
493,  20  Am.  Dec.  452,  as  against  creditors 
an  executor  de  son  tort  is  justified  in  pay- 
ing the  debts  of  the  deceased;  and  if  sued 
by  a  creditor  he  may  plead  plene  adrntnis- 
travit,  and  will  be  allowed  all  payments 
made  of  just  debts,  to  any  other  creditors 
in  equal  or  a  superior  degree,  or  in  the  due 
course  of  administration;  though  he  can- 
not in  any  case  retain  any  part  of  the 
goods  of  the  deceased  in  satisfaction  of  a 
debt  due  to  himself.  See,  to  the  same  effect. 
Cook  V.  Sanders,  15  Rich.  L.  63,  94  Am. 
Dec.  139. 

But  he  cannot  defend  himself  by  showing 
that  he  has  paid  debts  of  the  deceased  to 
the  amount  of  what  he  has  received,  unless 
he  pleads  plene  administravit.  Turner  v. 
Child,  12  N.  C.  (1  Dev.  L.)  331,  17  Am. 
Dec.  555,  citing  Whitehall  v.  Squire,  Carth. 
104. 

An  executor  de  son  tort  may,  after  action 
brought  by  a  simple  contract  creditor,  pay 
a  specialty  debt,  and  plead  the  payment  of 
that  debt  in  bar  of  action.  Oxenham  v. 
Clapp,  2  Barn.  &  Ad.  309.  Patteson,  J., 
said:  "A  wrongful  and  a  rightful  executor 
only  differ  in  this  respect:  that  the  first 
is  to  take  no  benefit  by  his  own  wrongful 
act;  as  regards  other  creditors  there  is  no 
difference;  an  executor  de  son  tort,  as  well 
as  a  rightful  executor,  may  administer  the 
assets  in  due  course  of  law,  and  may,  there- 
fore, justify  the  payment  of  a  bond  debt 
of  which  he  has  notice,  before  a  simple  con- 
tract debt." 

Such  executor  must  plead  specially  pay- 
ment after  action  brought.     Ibid. 

Such  executor,  under  a  plea  of  plene  ad- 
ministravit, may  give  in  evidence,  that  be- 
fore action  brought  he  had  exhausted  the 
L.R.A.1915D. 


assets  by  payment  of  debts  of  the  deceased 
not  inferior  to  that  of  the  plaintifl'.     Ibid. 

In  Hobby  v.  Ruell,  1  Car:  &  K.  716,  it 
appeared  that  the  defendant,  sued  as  execu- 
tor de  son  tort  by  a  creditor,  had  ordered  a 
pair  of  boots  of  the  deceased  and  had  paid 
him  for  them  in  his  lifetime,  but  the  boots 
had  not  been  delivered,  and  the  defendant, 
to  get  possession  of  them  after  the  de- 
ceased's death,  was  obliged  to  pay  the  jour- 
neyman the  price  of  making  them.  It  was 
held  that  defendant  was  liable  for  the  price 
of  the  boots,  but  that  he  was  entitled  to  be 
allowed  the  sum  he  paid  the  journeyman, 
as  that  individual  had  a  lien  on  the  boots 
to  that  amount. 

It  appeared  in  the  same  case  that  at  the 
time  of  decedent's  death  a  cow  and  calf 
were  agisted  with  a  certain  individual,  and 
that  the  defendant  paid  this  person  for 
their  agistment  in  order  to  obtain  posses- 
sion of  them.  It  was  held  that  the  defend- 
ant was  not  entitled  to  any  allowance  in 
this  respect,  as  the  individual  had  no  lien 
on  the  cattle  for  their  agistment.     Ibid. 

If  an  executor  or  administrator,  appoint- 
ed in  a  neighboring  state,  collects  the  ef- 
fects of  his  testator  or  intestate,  and  takes 
them  to  another  state,  and  collects  debts 
there  without  lawful  administration,  he  may 
be  sued  as  an  executor  de  son  tort  by  a 
creditor,  and  is  chargeable  with  all  assets 
which  he  has  not  applied  in  the  due  course 
of  administration,  whether  received  in  the 
state  of  the  forum,  or  originally  received 
in  the  foreign  state  and  brought  to  the 
state  of  the  forum.  Campbell  v.  Tousey, 
7  Cow.  64. 

To  the  effect  that  when  a  voluntary  or  a 
fraudulent  donee  is  proceeded  against  as 
an  executor  de  son  tort — the  theory  on 
which  a  bill  in  equity  is  maintained  against 
him  by  one  claiming  to  be  a  creditor  of  the 
deceased  donor  or  grantor — he  may  make 
any  defense  against  the  demand  with  which 
he  is  sought  to  be  charged,  that  the  de- 
cedent, or  a  rightful  representative,  could 
make,  see  Means  v.  Hicks,  65  Ala.  241. 

If  a  party  who  has  taken  possession  of 
the  assets  of  an  estate  undertakes  to  justify 
himself  for  his  unlawful  intermeddling 
when  sued  by  a  creditor,  by  showing  that 
he  has  applied  them  to  the  payment  of  the 
debts  of   the   deceased,  he  does  so   at  his 
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estate  of  the  father,  a  division  of  the  land, 
and  allotment  of  dower,  held,  that  the  acts 
of  defendant  should  be  treated  as  those  of  a 
duly  appointed  administrator  from  the  date 
of  the  father's  death;  and  that  he  holds  the 
land  in  trust  for  the  widow  and  heirs. 

It  is  incumbent  upon  the  executor  de  son 
tort  to  show  that  he  has  applied  the  assets 
which  have  come  into  his  hands  in  the  same 
manner  in  which  they  would  have  been  law- 
fully applied  by  a  rightful  representative. 
18  Cyc.  1363.  Among  the  authorities  cited 
in  support  of  the  doctrine  stated  is  that  of 
Gay  V.  Lemle,  32  Miss.  300,  holding  that, 
where  it  appears  that  he  has  paid  one  par- 


ticular debt  not  entitled  to  preference,  leav- 
ing others  unpaid,  he  cannot  claim  that  he 
has  done  what  the  law  required  to  be  done 
with  the  assets  in  due  course  of  administra- 
tion, but  must  be  liable  as  executor  de  son 
tort  to  the  other  creditors.  But  in  that  case 
the  doctrine  announced  emphasizes  the  con- 
tention that  the  executor  de  son  tort  is  en- 
titled to  fair  treatment  if  he  has  acted 
justly.  The  syllabus  in  that  case  reads:  *'If 
an  executor  de  son  tort,  when  sued  by  a  cred- 
itor, attempt  to  justify  his  imlawful  inter- 
meddling with  the  assets  of  the  deceased  by 
showing  that  he  has  applied  them  to  the 
payment  of  his  debts,  he  must  show  that  he 


peril,  and  must  show  that  he  has  applied 
them  in  the  same  manner  in  which  they 
could  have  been  lawfully  applied  by  the 
rightful  executor;  and  if  it  appear  that  he 
has  paid  one  particular  debt  not  entitled 
to  preference,  leaving  others  unpaid,  he  can- 
not claim  that  he  has  done  what  the  law 
required  to  be  done  with  the  assets,  in  a 
due  course  of  administration,  but  must  be 
liable  as  an  executor  de  son  tort  to  the 
other  creditors.  Gay  v.  l>mle,  32  Miss. 
309.  The  court  said:  "The  rule  is  well 
settled,  that  an  executor  de  son  tort  is  not 
liable  beyond  the  assets  which  came  to  his 
hands,  and  that  he  is  protected  in  all  acts, 
not  for  his  own  benetit,  which  a  rightful 
executor  may  do.  1  Williams,  Exrs.  154. 
And  in  England  he  could  discharge  himself 
by  showing  payment  of  debts  of  the  intes- 
tate in  the  same  or  of  a  superior  degree, 
as  a  rightful  executor  would  have  been 
justiiied  in  making  such  payment.  But 
there  is  no  authority  and  there  can  be  no 
reason,  for  holding  that  he  is  justified  in 
applying  the  assets  to  the  payment  of  debts 
which  the  rightful  executor  would  not  have 
been  authorized  to  pay;  and  therefore  he 
would  not  have  been  justifiable  in  England 
in  paying  the  debts  of  a  a  inferior  degree, 
in  preference  to  those  of  a  superior  degree." 

If  an  executor  de  son  tort  exhausts  an 
insolvent  estate  in  the  due  and  orderly 
payment  of  debts  entitled  to  priority  and 
IS  sued  by  a  creditor  for  a  debt  of  inferior 
degree  to  those  paid,  he  may  safely  stand 
upon  the  plea  of  plene  administravitf  be- 
cause the  assets  have  thus  been  duly  ad- 
ministered. But  if  he  has  exhausted  the 
assets  in  the  payment  of  debts  not  entitled 
to  priority  to  the  plaintiff's,  that  plea  will 
not  avail  him,  because  he  has  not  ad- 
ministered the  estate  in  due  course  of  law. 
Bennett  v.  Ives,  30  Conn.  329.  And  see,  in 
the  same  connection,  Winn  v.  Slaughter,  5 
Heiak.  191. 

But  holding  that,  if  the  estate  with 
which  an  executor  de  son  tort  has  inter- 
meddled be  insolvent,  it  is  no  defense,  when 
sued  by  a  creditor,  that  he  has  paid  debts 
to  double  the  amount  of  the  assets  which 
he  received,  the  court,  in  Neal  v.  Baker,  2 
N.  H.  477,  said:  "There  seems  to  be  no 
doubt  that  an  executor  de  son  tort  may 
plead  plene  adminUtravit,  and  support  the 
L.K.A.1915D. 


plea  by  showing  in  evidence  that  before  the 
commencement  of  the  suit  he  had  paid  over 
to  the  rightful  executor  or  administrator 
all  that  was  in  his  hands.  Padget  v.  Priest, 
2  T.  R.  97,  1  Revised  Rep.  440.  And  in  Eng- 
land, when  the  suit  is  by  a  creditor  against 
an  executor  de  son  tort,  it  is  a  good  defense 
that  he  has  paid  the  amount  of  assets  come 
to  his  hands,  to  creditors  of  equal  or  su- 
perior degree,  himself  only  excepted.  Love- 
lass,  Wills,  51;  Coulter's  Case,  6  Coke, 
30a ;  W^ntworth,  Exrs.  180.  By  our  statute 
of  February  3,  1789,  §  14  (1)  goods,  etc., 
become,  in  the  hands  of  executors  de  son 
tort,  assets  to  the  amount  of  double  their 
value,  and  we  have  no  doubt  that  in  this 
state,  upon  plene  administravit  pleaded,  an 
executor  de  son  tort  might  show  a  recovery 
against  him  by  a  creditor,  or  by  the  right- 
ful executor  or  administrator,  to  the 
amount  of  the  assets  in  his  hands,  and  that 
this  would  support  his  plea.  A  plea  uf 
plene  administravit  by  a  rightful  executor 
might,  perhaps,  be  supported  by  proof  that 
the  whole  estate  had  been  expended  in  pay- 
ing debts  due  to  the  state,  debts  due  for 
the  last  sickness  and  funeral  charges,  and  a 
reasonable  allowance  by  the  judge  of  pro- 
bate to  the  widow;  these  being  entitled  to 
priority  of  payment,  by  the  statute  rela- 
tive to  insolvent  estates.  But  we  are  of 
opinion  that  proof  that  the  whole  estate  had 
*been  exhausted  in  the  payment  of  other 
debts  would  not  support  such  a  plea.  If, 
after  paying  the  claims  entitled  to  priority 
of  payment,  anything  remain,  it  must  be 
shown  to  have  been  expended  in  a  distribu- 
tion among  all  the  creditors,  in  the  insolvent 
course,  in  order  to  support  such  a  plea. 
And  we  think  that  an  executor  de  son  tort 
stands  on  no  better  ground  in  this  respect 
than  a  rightful  executor.  When  an  action 
is  brought  against  an  executor  de  son  tort, 
it  is,  in  our  opinion,  no  defense,  if  the 
estate  be  insolvent,  that  he  paid,  volunta- 
rily, debts  to  double  the  amount  he  has 
received.  Because  he  has  no  right  to  elect 
whom  we  will  pay.  A  payment  upon  a  col- 
lusive recovery  against  him  would  stand 
upon  the  same  ground.  But  when  there  is 
bona  fide  a  recovery  against  him  to  double 
the  amount  received,  he  then  pays  by  order 
of  law  and  will  be  discharged.  Whethor, 
in  case  of  a  solvent  estate,  payment  of  juat 
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has  applied  them  in  the  same  manner  that 
they  would  have  been  lawfully  applied  by 
the  rightful  executor;  and  if  it  appear  that 
he  has  expended  the  assets  in  the  payment  of 
one  particular  debt,  not  being  a  lien  on 
them,  leaving  others  unpaid,  he  will  be  liable 
to  the  other  creditors."  The  body  of  the 
opinion  fully  sustains  the  syllabus,  and  re- 
quires only  that  the  executor  de  aon  tort 
"must  show  that  he  has  applied  them  [the 
assets  of  the  estate]  in  the  same  manner  in 
which  they  could  have  been  lawfully  applied 
by  the  rightful  executor.'' 

In  Holeton  v.  Thayer,  89  111.  App.  184,  it 
was  held  that,  where  a  person  named  as  ex- 


ecutor in  a  will  acts  without  qualifying,  and 
receives  proceeds  of  the  sales  of  lands  and 
rents,  the  burden  is  upon  him  to  account  for 
the  same;  and  if  he  assumes  to  pay  debts, 
without  having  them  probated  against  the 
estate,  he  assumes  the  burden  of  producing 
evidence  that  would  be  sufficient  to  prove 
such  claims  in  the  probate  court  in  case  of 
objection. 

In  Crispin  v.  Winkleman,  57  Iowa,  523, 10 
N.  W.  919,  it  was  held:  "One  who  inter- 
meddles with  the  estate  of  a  decedent,  with- 
out having  been  appointed  administrator, 
has  no  right  to  pay  claims  out  of  the  assets 
of  the  estate;  and  in  no  case  can  he  escape 


debts  to  double  the  amount  received  would 
be  a  defense  to  an  action  brought  by  a 
creditor  against  an  executor  de  son  tort 
need  not  now  be  decided.  In  the  present 
case  it  is  agreed  that  the  estate  was  in- 
solvent, and  we  are  of  opinion  that  there 
must  be  judgment  for  the  plainti£f." 

The  doctrine  of  the  common  law  in  re- 
gard to  the  liability  of  an  individual  who, 
without  being  appointed  executor  or  taking 
letters  of  administration,  intermeddles  wita 
the  estate  of  a  deceased  person,  is  recog- 
nized as  applicable  and  operative  in  Con- 
necticut, so  Jtar  as  it  is  not  mconsisteut  with 
the  general  principles  and  policy  of  the 
law  of  that  state  regarding  the  settlement 
of  estates.  Bacon  v.  Parker,  12  Conn. 
212;  Bennett  v.  Ives,  30  Conn.  329. 

An  executor  de  aon  tort  has  all  of  the 
liabilities  but  none  of  the  privileges  of  a 
rightful  executor,  and  thereiore  cannot  re- 
tam  his  own  debt  as  against  the  claim  of 
any  other  creditor,  but  he  may  show  that 
he  has  exhausted  the  assets  oy  the  pay- 
ment of  just  debts  of  the  decedent,  other 
than  his  own.  McMeekin  v.  Hynes,  80  Ky. 
343.  To  the  same  effect,  see  Alexander  v. 
Lane,  Yelv.  137;  Prince  v.  Howson,  1  Mod. 
208;  Curtis  v.  Vernon,  3  T.  R.  687,  2  H. 
BL  18,  1  Revised  Rep.  774;  Leach  v. 
House,  1  Bail.  L.  42;  Glenn  v.  Smith, 
2  Gill  &  J.  493,  20  Am.  Dec.  452 ;  Partee  v. 
Caughran,  9  Yerg.  460;  Sharp  v.  Caldwell, 
7  Humph.  415;  Turner  v.  Child,  12  N,  C. 
(1  Dev.  L.)  331,  17  Am.  Dec.  555. 

An  executor  de  son  tort  cannot  retain  for 
his  own  debt,  but,  with  this  exception,  he 
may  pay  debts,  even  one  to  which  he  is 
surety,  in  the  same  order  in  which  a  right- 
ful executor  is  required  to  pay  them. 
Kinard  v.  Young,  2  Rich.  Eq.  247. 

And  in  Kinard  v.  Young,  supra,  an  execu- 
tor de  aon  tort  was  entitled  to  credit  for 
a  cotfin  for  his  testator,  upon  the  ground 
that  **all  the  authorities  say  that  payments 
or  expenditures  which  a  rightful  executor 
might  lawfully  make  are  good  acts  of  ad- 
ministration in  a  wrongful  executor." 

A  wrongful  and  rightful  executor  differ, 
it  seems,  in  this  respect  only, — that  the 
first  is  to  take  no  benefit  of  his  own  wrong- 
ful act.  As  regards  the  creditors  there  is 
no  difference;  both  may  administer  the  as- 
sets in  due  course  of  law.  Bennett  v.  Ives, 
L.R.A.1916D. 


supra;    and    see    Tweedy    t.    Bennett,    31 
Conn.  276. 

An  executor  de  aon  tort  sued  at  law  as 
such  by  a  creditor  of  the  deceased  is  not  al- 
lowed to  retain  for  his  own  debt,  and  the 
rule  is  the  same  in  equity.  And  refusing 
to  allow  such  executor  to  retain  in  payment 
of  his  own  debt  does  not  violate  the  rule 
that  a  court  will  never  enforce  a  penalty. 
Baumgartner  v.  Haas,  68  Md.  32,  11  AtL 
588.  The  court  said:  "Now  an  executor 
de  aon  tort,  sued  at  law  as  such  by  a  credi- 
tor of  the  deceased,  is  not  allowed  to  retain 
for  his  own  debt.  Tiie  current  of  authori- 
ties is  uniform  on  this  point,  and  it  is 
enough  for  u£  to  refer  to  the  case  of  Glenn 
V.  Smith,  2  Gill  &  J.  493,  20  Am.  Dec.  452, 
where  tlie  law  is  definitely  settled  in  this 
state.  It  is  true  that  that  case,  as  all  the 
others  within  our  notice,  were  cases  at  law, 
and  it  has  been  very  strenuously  argued 
that  a  different  rule  should  prevail  in 
equity.  It  is  insisted  that,  in  refusing  to 
allow  Gunther  to  retain  any  portion  of  the 
property  in  controversy  in  payment  of  his 
own  debt,  a  court  of  equity  would  be  enfor- 
cing a  penalty  upon  him,  wliich  a  court  of 
equity  will  never  do.  The  rule  of  the  com- 
mon law,  which  refuses  to  allow  executors 
de  aon  tort  to  retain  for  their  own  debts 
until  the  other  creditors  are  paid,  is  based 
upon  sound  public  policy.  To  allow  it  (2  Bl. 
Com.  511 )  would  tend  to  encourage  creditors 
to  strive  who  should  first  take  possession  of 
the  goods  of  the  deceased,  and  would  allow  a 
creditor  to  take  advantage  of  his  own  wrong- 
ful act  by  paying  himself  first.  Such  is  un- 
questionably the  rule  of  the  common  law 
from  time  immemorial.  Can  a  court  of 
equity  annul  this  rule?  A  quotation  from 
an  eminent  American  writer  (Story)  will 
answer  this  question:  Tor  example  (1 
Story,  Eq.  Jur.  §  11),  the  first  proposition, 
that  equity  will  relieve  against  a  general 
rule  of  law,  is  neither  sanctioned  by  prin- 
ciple nor  by  authority.  For  though  it  may 
be  true  that  equity  has  in  many  cases  decid- 
ed differently  from  courts  of  law,  yet  it 
will  be  found  that  these  cases  involved 
circumstances  to  which  a  court  of  law 
could  not  advert,  but  which,  in  point  of  sub- 
stantial justice,  were  deserving  of  particular 
consideration,  and  which  a  court  of  equity, 
proceeding  on  principles  of  substantial  jus- 
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liability  for  so  using  the  money  of  the  es- 
tate, witliout  an  affirmative  showing  that 
the  amounts  paid  were  correct." 

Since  the  district  court  has  acquired  ju- 
risdiction of  the  parties,  and  the  whole  sub- 
ject-matter is  presented  for  adjudication, 
notliing  can  be  gained  by  rendering  a  judg- 
ment against  the  defendant  and  compelling 
him  to  file  his  claim  against  the  estate,  thus 
unnecessarily  increasing  the  litigation  and 
costs.  We  think  that  the  district  court 
should  dispose  of  the  whole  case  before  it. 

There  is  no  showing  that  the  deceased  was 
in  any  way  indebted.  The  estate  is  solvent. 
The  defendant  is  not  shown  to  have  injured 
anyone  by  reason  of  what  he  did.  The 
claim  of  no  creditor  is  endangered. 


It  follows  that  the  district  court  erred  in 
excluding  evidence  tending  to  ahow  that  the 
money  received  from  the  sale  of  the  property 
was  expended  in  and  about  the  burial  of  the 
deceased. 

The  judgment  of  the  District  Court  of 
Dakota  County  is  reversed. 

Ijetton  and  Fawcett,  JJ.  (concurring 
in  result  only) : 

We  think  the  principles  announced  in 
Phillips  V.  Phillips,  87  Me.  324,  32  Atl.  963, 
and  Adams  v.  Butts,  16  Pick.  343,  apply^ 
and  hence  concur  in  the  result. 

Sedi^wick,  J.,  coneure  in  the  conclusion. 


tice,  felt  itself  bound  to  respect.'  This  is  a 
bill  ir.  equity,  and  it  has  been  argued  that 
when  the  decree  was  passed  against  Gunther, 
requiring  him  to  account  for  this  property, 
and  bring  it  into  court  for  distribution 
among  the  creditors  of  the  deceased,  that 
Gunther,  being  a  creditor,  should  participate 
in  the  distribution.  If  the  creditor  Haas 
had  brought  suit  at  law  and  recovered,  the 
defendant  could  not  certainly  have  retained 
anything  for  his  own  debt.  The  plaintiff, 
if  nis  aebt  amounted  to  the  whole  value  of 
the  property,  would  have  taken  it  all.  This 
is  unquestionably  the  rule  at  law.  Should 
an  honest  and  meritorious  creditor  of  the 
deceasied  be  placed  in  a  worse  position  when 
he  seeks  the  aid  of  a  court  of  equity?  Or 
should  a  manifest  wrongdoer  fare  better 
in  equity  than  at  law?  We  think  the  an- 
swer to  these  propositions  must  be  in  the 
negative,  lo  allow  the  defendant  to  come 
in  and  participate  in  the  division  of  the 
property  recovered  from  him  is  practically 
to  allow  him  to  retain  a  share  of  it  for  his 
own  debt,  and  thus  relieve  him  from  the 
operation  of  the  rule  of  the  common  law 
that  forbids  such  a  retainer.'' 

Although,  under  the  Georgia  Code,  ex- 
ecutors de  son  tori  can  get  no  credit  for 
any  debt  voluntarily  paid  by  them,  yet,  if, 
in  good  faith,  they  have  furnished  the  wid- 
ow lier  year's  support,  they  may  set  that 
otT.  The  claim  of  the  widow  is  not  a  debt, 
but  a  special  provision  allowed  by  law,  in 
preference  to  any  liens  or  debts  held  by 
creditors.    Barron  v.  Burnev,  38  Ga.  204. 

If,  previously  to  an  action  brought 
against  the  defendants,  as  executors  de  son 
torty  by  creditors,  they  had  paid  the  money 
over  to  the  rightful  administrator,  that 
would  be  a  good  defense,  because  then  they 
would  have  applied  the  money  properly. 
Padget  V.  Priest,  2  T.  R.  100,  1  Revised 
Rep.  440;  Hill  v.  Curtis,  L.  R.  1  Eq.  90,  35 
L.  J.  Ch.  N.  S.  133,  12  Jur.  N.  S.  4,  13  L. 
T.  N.  S.  584,  14  Week.  Rep.  125;  Kinard 
v.  Youn<r,  supra;  Anonymous,  1  Salk.  313. 
And  to  this  end  they  may  plead  plene  ad- 
ministravit.  Kinard  v.  Young  and  Anony- 
mous, supra. 

Biit  an  executor  of  his  own  wrong  can- 
not discharge  him.self  from  an  action  by 
L.R.A.1915D. 


a  creditor  by  delivering  over  the  effects  to 
the  rightful  executor  after  the  action  is 
brought.  Curtis  v.  Vernon,  3  T.  R.  687,  2 
H.  Bl.  18,  1  Revised  Rep.  774;  HiU  v.  Cur- 
tis, supra.  And  see  Carmichael  v.  Car- 
michael,  10  Jur.  908,  2  Phill.  Ch.  101,  which 
seems  to  hold  that  the  wrongful  executor 
cannot  discharge  himself  by  coming  to  an 
account  vrith  the  lawful  representative. 

'Ihe  rule  in  equity,  it  seems,  follows  the 
rule  at  law;  so  that  if  an  executor  de  son 
tort  can  prove  a  settled  account  with  the 
rightful  representative  before  suit,  that 
is  a  sufficient  answer  to  a  bill  in  equity 
against  him  for  an  account.  Hill  v.  Cur- 
tis, supra. 

Suit  by  distributee,  etc 

Since  §  2441,  Georgia  Code,  debts  volun- 
tarily paid  by  an  executor  d^  son  tort  can- 
not be  set  off  by  him  against  an  action  by  a 
distributee  of  the  estate  for  his  share  of 
the  property.    Bryant  v.  Helton,  66  Ga.  477. 

But  in  a  suit  by  such  distributee  against 
such  an  executor  d^  son  t&i't,  he  can  set  off 
the  widow's  year's  support.    Ibid. 

In  Roggenkamp  v.  Koggenkamp,  15  C.  C. 
A.  600,  32  U.  S.  App.  453,  68  Fed.  605, 
which  was  an  action  by  the  heir's  guardian 
to  recover  certain  real  estate,  the  court 
said:  "Under  the  common  law,  one  who 
intermeddles  with  the  personal  property 
of  a  deceased  person,  and  disposes  of  it, 
or  does  any  other  act  of  administration  of 
the  assets  without  the  authority  or  direc- 
tion of  the  proper  court,  or  of  the  will  of  the 
deceased,  thereby  constitutes  himself  an  exe- 
cutor de  son  tort.  He  cannot  by  his  wrong- 
ful act  acquire  any  benefit  for  himself.  The 
rightful  executor  or  administrator,  or  any 
creditor  or  legatee,  may  maintain  an  action 
against  him  for  the  property  of  the  deceased 
which  he  has  taken,  and  may  compel  him  to 
account  for  its  disposition  and  value;  but 
in  all  acts  that  are  not  for  his  own  benefit, 
and  that  a  lawful  executor  might  do,  he  is 
protected.  He  cannot  be  charged  beyond 
the  assets  which  come  to  his  hands,  and 
against  these  he  may  set  off  the  just  debts 
which  he  has  paid.  1  Williams  £xrs.  pp. 
290,  305,  308;   Bacon  v.  Parker,  12  Conn. 
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213;  Emery  v.  Berry,  28  N.  H.  473,  61  Am. 
Dec.  622;  Bellows  v.  Goodall,  32  N.  H.  97; 
Glenn  v.  Smith,  2  Gill  &  J.  493,  20  Am.  Dec. 
452;  Weeks  v.  Gibbs,  9  Maaa.  74;  Winn  v. 
Slaughter,  5  Heisk.  191;  Tobey  v.  Miller, 
54  Me.  480;  Olmsted  v.  Clark,  30  Conn.  108. 
It  is  unnecessary  to  inquire  in  this  case 
whether  or  not  an  intermeddler  with  the 
personal  estate  of  a  deceased  person  be- 
comes an  executor  de  son  tort,  and  liable  to 
account  at  the  suit  of  a  creditor  or  legatee 
under  the  statutes  of  the  state  of  Nebraska. 
It  is  certain  that  the  appellant,  by  undertak- 
ing to  administer  the  estate  of  his  deceased 
son  without  the  sanction  of  the  probate 
court,  made  himself  liable  to  account  to'  the 
rightful  administrator  for  the  value  of 
the  personal  property  he  obtalne4  from 
that  estate.  Consol.  Stat.  (Neb.)  1891, 
§  1244.  But  it  would  have  been  a  per- 
fect defense  to  a  suit  by  the  adminis- 
trator for  such  an  accounting  that  the 
appellant  had  paid  all  the  just  debts  of 
the  deceased,  and  that  he  had  exhausted  all 
the  assets  he  had  received  from  the  estate 
in  paying  these  debts.  The  heir  had  no 
right  to  or  equity  in  the  personal  property 
of  his  father,  as  against  a  stranger,  superior 
to  those  of  the  lawful  administrator.  He 
alleged  in  this  suit  that  the  appellant  had 
appropriated  the  proceeds  of  the  personal 
property  of  the  estate  to  the  purchase  of  the 
land  he  sought  to  recover.  The  appellant 
denied  this,  averred  that  he  had  used  all 
the  property  of  the  deceased  and  some  of  his 
own  to  pay  the  just  debts  of  the  deceased, 
and  that  he  paid  for  this  land  with  his 
own  money.  The  appellant  was  entitled  to 
a  fair  accounting  that  would  determine  this 
issue,  and  find  what  balance,  if  any,  of  the 
value  of  the  personal  property  he  received, 
remained  in  his  hands  after  he  was  credited 
with  the  payments  he  made  on  just  debts 
of  the  deceased.  He  was  not  liable  to  be 
charged  with  the  use  of  any  more  property 
of  the  deceased  in  the  purchase  of  this  land 
than  the  amount  of  such  a  balance.  We 
have  searched  the  record  in  this  case  in 
vain  for  the  statement  of  such  an  account, 
or  of  evidence  that  an  accounting  upon  this 
basis  has  been  had  in  the  court  below,  and 
we  are  unwilling  to  affirm  the  decree  with- 
out it." 

In  Weaver  v.  Williams,  76  Miss.  945,  23 
So.  649,  which  was  a  proceeding  for  the 
partition  of  certain  lands  belonging  to 
the  estate  of  the  decedent,  and  for  the  re- 
covery in  personam  against  executors  de 
8on  tort  for  moneys  and  notes  alleged  to 
have  been  taken  possession  of  by  such  execu- 
tors of  the  estate,  and  used  for  their  own 
benefit,  it  was  said:  "The  contention  that 
these  executors  de  son  tort  have  Pftid 
debts  which  should  have  been  credited  on 
the  personal  decree  is  also  untenable,  for 
the  obvious  reason  that  the  proof  utterly 
fails  to  show  that  the  debts  which  they 
claimed  to  have  paid  were  valid  cliarges 
against  the  estate, — charges  such  as  a  right- 
ful executor  would  have  been  protected  in 
paying.  We  have  said,  in  Gay  v.  Lemle, 
32  Miss.  312,  'There  is  no  authority,  and 
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there  can  be  no  reason,  for  holding  that  he 
[an  executor  de  son  tort]  is  justified  in  ap- 
plying the  assets  to  the  payment  of  debts 
which  the  rightful  executor  would  not  have 
been  authorized  to  pay.'  The  loose,  vague, 
uncertain  testimony  here  on  this  point  is 
utterly  unsatisfactory.  The  observations  of 
the  court  in  Hardy  v.  Thomas,  23  Miss. 
547>  57  Am.  Dec.  152,  are  to  be  especially 
noted,  the  court  declaring:  'If  a  party  see 
fit,  without  authority  of  law,  to  intermeddle 
with  an  estate,  to  pay  debts,  and  sell  prop- 
erty for  that  purpose,  all  he  can  rightfully 
ask  is  the  privilege  of  proving  a  claim 
against  the  estate  for  the  sums  so  paid,  and 
demanding  payment  from  the  administrator, 
ratably  with  the  other  creditors.'  We  do 
not,  of  course,  mean  to  be  understood  as 
saying  that  if  the  claims  were  legal  charges 
against  the  estate,  and  have  been  paid  by 
the  executors  de  son  tort,  they  could  not 
here  diminish  the  recovery  by  their  amount. 
We  call  attention  merely  to  the  case  in 
23  Miss.,  supra,  in  view  of  the  dealing  with 
these  notes,  resting  our  approval  of  the 
chancellor's  action  in  this  respect  upon 
the  total  failure  of  the  testimony  to  show 
that  any  claims  alleged  to  have  been  paid 
were  such  as  were  legal  charges  against  the 
estate." 

It  is  the  well-settled  doctrine  that  an  ex- 
ecutor de  son  tort  of  a  solvent  estate  may 
discharge  himself,  even  against  the  demand 
of  the  rightful  executor,  by  proving  debts 
paid  to  the  amount  of  the  goods  received 
which  had  belonged  to  deceased.  McConnell 
V.  McConnell,  94  111.  295. 

So,  where  a  widow  took  a  United  States 
government  bond  of  $1,000  belonging  to  her 
deceased  husband  estate,  and  never  account- 
ed for  the  same,  but  paid  the  same  on  a  note 
of  $1,500  against  the  estate,  she  was  not 
liable  to  the  heir  at  law  for  the  amount  of 
the  bond.    Ibid. 

Sharland  v.  Mildon,  10  Jur.  771,  5  Hare, 
469,  15  L.  J.  Ch.  N.  S.  434,  holds  that  one 
acting  as  the  agent  of  an  executor  de  son 
tort  in  collecting  the  assets,  and  knowing 
at  the  time  that  his  principal  is  not  the 
legal  personal  representative,  is  himself 
liable  as  executor  de  son  tort;  and  that  al- 
though he  may  have  duly  accounted  to  his 
principal  for  the  assets  which  he  has  re- 
ceived. The  bill  in  this  case  was  against 
the  personal  representative  and  the  agent 
of  the  executor  de  son  tort  by  a  party  claim- 
ing under  the  will  of  the  testator  for  a  gen- 
eral account  of  his  estate. 

Suit  by  executor  de  son  tort  against  right- 
ful representative. 

In  Ayre  v.  Ayre,  1  Ch.  Cas.  33,  "the  plain- 
tiff being  the  widow  of  her  husband,  sued 
the  defendant,  who  was  his  executor,  to  have 
allowance  of  satisfaction  for  several  debts 
of  the  testator's  (which  she,  having  pos- 
sess'd  herself  of  his  estate,  had  paid)  the 
executor  having  gotten  all  the  estate  out 
of  her  hands.  It  was  much  controverted, 
whether  she  should  be  helped  herein?  For 
tho'  executor  of  his  own  wrong  shall  be  al- 
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lowed  all  payments  made  to  any  but  him- 
self, yet  she  was  not  executrix  of  her  own 
wrong;  for  where  there  is  a  rightful  execu- 
tor, Ha  here,  tliere  can  be  no  executor  de  son 
tort.  Yet  it  resembled  that  case;  and  the 
court  doubting  much  what  to  do  in  this  case, 
decreed  by  consent  of  counsel,  that  she 
should  be  allowed  for  all  payments  that 
she  had  made  which  were  incumbent  on 
the  executor  to  pay,  according  to  the  course 
of  law,  but  that  if  she  had  made  any  pay- 
ments out  of  order  and  rule  that  the  law 
left  the  executor  liable  to,  that  such  pay- 
ments she  should  not  be  allowed  for,  if  they 
were  to  the  prejudice  of  the  executors." 

An  executor  de  son  tort  at  common  law 
has  no  rights,  and  payments  made  by  him 
over  and  above  the  value  of  the  assets  which 
come  into  his  hands  are  entirely  voluntary. 
He  cannot  by  such  payments  place  himself 
in  the  position  of  a  creditor  of  the  estate. 
De  la  Guerra  v.  Packard,  17  Cal.  liJ3. 

VV.  W.  A. 
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MURPHY  HUTTO 

V. 

SOUTHERN  RAILWAY  COMPANY  et  al., 

Appts. 

(■—  S.  C.  — ,  84  S.  E.  719.) 

Railroad  —  crossing  signals  —  failure 
to  give  —  injury  to  person  near  cross- 
ing. 

A    statute   requiring   railroad   companies 
to  give  signals  when  trains  approach  high- 


way crossings  creates  no  duty  in  favor  of 
persons  working  near  the  crossing,  and 
therefore  a  railroad  company  which  fails 
to  give  the  required  signal  is  not  liable  for 
injury  to  one  at  work  near  the  crossing, 
through  the  frightening  of  his  horse,  al> 
though  at  the  time  of  the  injury  he  had 
taken  the  horse  onto  the  highway  on  his 
way  home,  to  reach  which  required  travel- 
ing away  from  the  railroad  track. 

(March  12,  1916.) 

APPEAL  by  defendants  from  a  judgment 
of  the  Common  Pleas  Circuit  Court  for 
Lexington  County  in  plaintiff's  favor  in  an 
action  brought  to  recover  damages  for  per- 
sonal injuries  alleged  to  have  been  caused 
by  defendants'  negligence.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Johnstone  &  Cromer,  for  ap- 
pellants : 

If  persons  know  of  the  approach  of 
trains  without  any  signals  being  given,  and 
have  an  opportunity  to  take  precautions 
for  their  protection,  they  are  in  no  position 
to  complain  that  the  signals  were  not  given. 

Barber  v.  Richmond  &  D.  R.  Co.  34  S.  C. 
450,  13  S.  E.  630;  Lee  v.  Northwestern  R. 
Co.  84  S.  C.  137,  65  S.  E.  1031. 

The  violation  of  a  statutory  duty  is  the 
foundation  of  an  action  for  negligence  in 
favor  of  such  persons  only  as  belong  to  the 
class  intended  by  the  legislature  to  be  pro- 
tected by  the  statute. 

Everett  v.  Great  Northern  R.  Co.  100 
Minn.  309,  9  L.R.A.(N.S.)  703,  111  N.  W. 
281,  10  Ann.  Cas.  294;  Williams  v.  Chicago 


Note.  —  Duty  of  railroad  company  to 
give  crossing  signals  for  the  benefit 
of  persona  near  crossingf  Init  not 
about  to  use  the  same. 

The  earlier  cases  on  this  question  may  be 
found  in  notes  to  Lonergan  v.  Illinois  C.  R. 
Co.  17  L.R.A.  254;  Missouri,  K.  &  T.  R.  Co. 
V.  Saunders,  14  L.R.A.(N.S.)  998;  and 
Warn  v.  Chicago  G.  W.  R.  Co.  31  L.R.A. 
(N.S.)  667,  of  which  this  note  is  a  con- 
tinuation. 

As  to  duty  of  railroad  company  operating 
trains  or  cars  longitudinally  along  public 
street  as  to  signals,  see  note  to  Southern 
R.  Co.  V.  Caplinger,  49  L.R.A.(N.S.)   672. 

As  to  duty  of  railroad  to  give  crossing 
signals  at  place  not  technically  a  highway 
crossing,  but  used  as  such,  see  Midland 
Valley  R.  Co.  v.  Shores,  49  L.R.A.(N.S.) 
814. 

As  to  duty  to  give  crossing  signals  for 
protection  of  animals,  see  note  to  Campbell 
v.  Mobile  &  O.  R.  Co.  46  L.R.A.(N.S.)   881. 

As  to  tlic  places  and  operations  to  which 
statutes  or  ordinances  requiring  lookout  on 
trains  apply,  see  note  to  King  v.  Tennessee 
C.   R,   Co.   51   L,R.A.(N.S.)    618. 

As  to  right  of  employee  to  rely ,  on  stat- 
ute requiring  signal  to  be  given  by  train 
L.R.A.1915D. 


approaching  crossing,  see  Lepard  v.  Michi- 
gan C.  R.  Co.  40  L.R.A.(N.S.)  1105. 

Duty  as  to  persons  on  parallel  road,  not  in- 
tending to  cross  track. 

Supplementary  notes  in  17  L.R.A.  255;  14 
L.R.A.(X.S.)  1000;  and  31  L.R.A.(N.S.) 
668. 

Proof  of  a  failure  to  give  the  statutory 
signals  before  reaching  a  public  crossing 
will  not  sustain  an  allegation  that  a  person 
was  injured  on  a  road  parallel  to  a  railroad 
by  his  horse  becoming  frightened  at  a 
whistle  on  a  passing  train.  Howe  v.  Louis- 
ville &  N.  R.  Co.  143  Ky,  823,  137  S.  W. 
511. 

When  a  railroad  train  on  approaching  a 
highway  fails  to  begin  at  the  statutory  dis- 
tance to  give  the  statutory  signals,  and  it 
appears  that  if  such  signals  had  been  given 
at  the  proper  point,  one  driving  along  the 
parallel  highway  near  the  crossover  would 
have  had  time  and  opportunity  to  guard 
against  danger,  a  tardy  blowing  of  the  loco- 
motive whistle  which,  concurring  with  the 
noise  of  the  moving  train,  frightens  the 
driven  horse  and  increases  the  brute's 
terror,  so  that  the  driver  is  injured  while 
trying  to  restrain  and  calm  the  animal,  ren- 
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&  A.  R.  Co.  155  111.  491,  11  L.R.A.  353,  26 
Am,  St,  Rep.  397,  26  N.  E.  661;  Hughes  v. 
Southern  R.  Co.  82  S.  C.  46,  61  S.  E.  1079, 
63  S.  E.  5;  Cooper  v.  Charleston  &  W.  C. 
R.  Co.  65  S.  C.  214,  43  S.  E.  682;  Thomp- 
son V.  Seaboard  Air  Line  R.  Co.  81  S.  C. 
338,  20  L.RA.(N.S.)  426,  62  S.  E.  396;  2 
L.R.A.  Extra  Anno.  630;  Neely  v.  Charlotte, 
C.  &  A.  R.  Co.  38  S.  C.  139,  11  S.  E.  636. 

Mr.  W.  II.  Sharpe  also  for  appellants. 

Messrs.  Melton  &  Sturkie  and  Tliup- 
inoiicl,  TiiTuiicrman,  &  Callison  for  re- 
spondent. 

Hyclpick,  J.,  delivered  the  opinion  of  the 
court : 

Plaintiff  was  plowing  in  his  field  about 
55  feet  from  defendant's  track.    The  rows 


ran  parallel  with  the  track.  Along  the  end 
of  the  rows  there  was  a  neighborhood  road 
which  crossed  the  track.  There  was  evi- 
dence tending  to  prove  that  the  crossing 
was  "a  traveled  place,"  within  the  meaning 
of  the  statute.  Plaintiff  drove  out  into  the 
road  and  stopped,  intending  to  quit  work 
for  the  day  and  go  to  his  house,  which  was 
on.  the  same  side  of  the  railroad,  about  200 
yards  from  the  crossing.  He  had  taken 
hold  of  his  horse's  bridle  preparatory  to  un- 
hitching him  from  the  plow,  when  one  of 
defendant's  trains  ran  by  without  giving 
the  statutory  signals.  The  horse  was  so 
frightened  by  the  noise  of  the  train  that 
he  jumped  and  jerked  plaintiff  down  across 
the  plow  stock  and  injured  him,  for  which 


ders  the  railroad  company  liable  for  the 
injury.  St.  Louis  Southwestern  R.  Co.  v. 
Kilman,  39  Tex.  Civ.  App.  107,  80  S.  W. 
1050. 

Duty  as  to  persons  using  near-by  private 

crossing. 

Supplementing  notes  in  17  L.R.A.  254, 
and  31  L.R.A.(N.S.)    1000. 

It  is  to  be  observed  that  the  cases  in 
point  under  this  heading  are  merely  tliose 
in  which  the  person  using  the  private  cross- 
ing relied  upon  the  duty  of  the  railroad 
company  to  give  the  signals  at  a  near-by 
public  crossing;  cases  that  turn  upon  the 
duty  of  the  railroad  company  to  give  the 
signal  for  the  private  crossing  are  not  with- 
in the  scope  of  these  notes. 

Where  a  private  crossing  at  which  signals 
of  the  approach  of  trains  are  xiot  ac- 
customed to  be  given  is  contiguous  to  a 
public  crossing  at  which  such  signals  are 
customary  and  required  to  be  given,  and  a 
person  using  the  private  crossing  is  ac- 
customed to  rely  upon  the  signals  for  the 
public  crossing  as  a  means  of  knowing  of 
the  approach  of  trains  to  the  private  cross- 
ing, and  such  person  is  injured  at  the 
private  crossing  by  a  train,  the  coming 
of  which  was  not  made  known  to  him 
because  of  the  negligence  of  its  engineer 
in  failing  to  give  the  customary  signals 
of  its  approach  at  the  public  crossing, 
such  failure  renders  the  railroad  com- 
pany liable  for  his  injuries.  Chesapeake  & 
O.  R.  Co.  ▼.  Young,  146  Ky.  317,  142  S.  W. 
709. 

While  it  is  the  rule  in  Kentticky  that 
persons  using  a  private  crossing  who  are  in 
the  habit  of  depending  upon  signals  re- 
quired to  be  given  for  a  near-by  public 
crossing  are  entitled  to  the  benefit  and 
protection  of  such  signals,  and  if  the  com- 
panj'  fails  to  ^ive  the  required  public 
crossing  8i.&fnals,  and  the  traveler  using 
the  near-by  private  crossing  is  injured 
as  a  result  of  this  failure  while  exer- 
cising care  for  his  own  safety,  he  may  re- 
cover damages  for  the  injury  thus  sus- 
tained, it  was  held  in  Th  acker  v.  Norfolk 
L.R.A.1915D. 


&  W.  R.'Co.  162  Ky.  337,  172  S.  W.  65^, 
where  a  person  was  injured  by  a  train  at  a 
private  crossing,  that  the  failure  to  give  the 
statutory  signals  for  a  public  crossing  a  few 
hundred  yards  distant  did  not  render  the 
railroad  company  liable,  the  case  being 
controlled  by  the  law  of  West  Virginia, 
under  which  train  signals  at  public  cross- 
ings are  not  intended  for  warning  or 
protection  of  travelers  at  private  cross- 
ings, and  so  a  traveler  at  a  private  cross- 
ing who  is  struck  by  a  passing  train 
cannot  maintain  an  action  against  the 
company  because  it  has  failed  to  give 
the  statutory  signal  for  a  near-by  public 
crossing,  as  a  result  of  which  failure  he  was 
struck  and  injured.  It  may  be  observed 
that  some  of  the  cases  cited  in  the  opinion 
in  support  of  the  Kentucky  rule  did  not  in- 
volve the  question  whether  one  using  a 
private  crossing  near  a  public  crossing  may 
rely  upon  the  duty  to  give  signals  for  the 
public  crossing,  but  the  question  whether 
the  railroad  company  is  bound  to  give  sig- 
nals for  the  private  crossing  when  that  has 
been  the  custom.  These  cases  are  therefore 
not  within  the  scope  of  the  present  note. 
The  statement  as  to  the  Kentucky  rule  is, 
howevfer,  borne  out  by  Cahill  v.  Cincinnati, 
N.  O.  &  T.  P.  R.  Co,  92  Ky.  345,  18  S.  W, 
2,  and  the  Young  Case,  and  other  Kentucky 
cases  cited  at  page  1000  of  the  note  in  14 
L.R.A.(N.S.). 

In  Wavle  v.  Michigan  United  R.  Co.  170 
Mich.  81,  135  N.  W.  914,  it  was  held  that 
an  inter  urban  railroad  colnpany  under  no 
statutory  duty  to  give  signals  at  highway 
or  other  crossings  was  not  bound  to  signal 
the"  approach  of  a  car  to  a  highway  cross- 
ing for  the  benefit  of  one  using  a  near-by 
private  crossing  on  his  farm,  even  though 
the  custom  of  whistling  at  the  highway 
crossing  was  known  to  those  living  in  the 
vicinity  thereof;  whether  the  whistle  was 
in  fact  sounded  at  the  public  crossing 
was,  however,  inaterial  as  affecting  the 
question  of  contributory  negligence,  be- 
cause the  public  crossing  was  so  near 
the  private  crossing.  The  court  stated: 
"In  the  absence  of  a  statute,  the  duty  of 
defendant  to  sound   a  whistle  before   pro- 
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he  recovered  judgment  against  defendant 
for  $800. 

The  only  negligence  alleged  as  the  ground 
of  recovery  was  the  failure  to  give  the  sig- 
nals required  by  §  3222  of  the  Civil  Code, 
which  reads:  ''A  bell  of  at  least  30  pounds 
weight  and  a  steam  whistle  shall  be  placed 
on  each  locomotive  engine,  and  such  bell 
shall  be  rung,  or  such  whistle  sounded,  by 
the  engineer  or  fireman,  at  the  distance  of 
at  least  500  yards  from  the  place  where 
the  railroad  crosses  any  public  highway  or 
street  or  traveled  place,  and  be  kept  ring- 
ing or  whistling  until  the  engine  has  crossed 
such  highway  or  street  or  traveled  place; 
and  if  such  engine  or  cars  shall  be  at  a 
standstill,  within  a  less  distance  than  100 

pelling  a  car  over  a  public  highway,  as- 
suming there  is  such  a  duty,  arises  out 
of  the  fact  that  it  is  about  to  cross  the 
highway  at  speed,  of  which  fact  others  hav- 
ing equal  right  to  use  the  highway,  and  de- 
siring to  do  so,  should  in  prudence  be 
warned.  It  is  the  relation  of  the  owners  of 
the  car  to  the  highway  and  its  use,  and  to 
the  passengers  on  the  car,  which  creates 
and  defines  the  duty.  Outside  of  those  re- 
lations, it  owes  no  duty  to  sij^nify  an  in- 
tention to  cross  a  highway.  Failure  to  per- 
form the  duty  is  negligence  as  matter  of 
law  only  when  injury  results  therefrom  to 
someone  to  whom  the  duty  is  owing.** 

In  Central  of  Georgia  R.  Co.  v.  McKev, 
13  Ga.  App.  477,  79  S.  E.  378,  reported  only 
by  syllabi,  it  is  declared  that  a  railroad 
company,  relating  to  a  person  not  upon  or 
approaching  a  public  crossing,  is  under  no 
duty  to  comply  with  the  statutory  require- 
ments as  to  giving  signals  and  checking 
the  speed  of  its  train;  and  its  failure  to 
comply  with  such  requirements  is  not  as  to 
such  person  negligence  for  which  damages 
may  be  recovered.  As  the  facts  are  not  re- 
ported it  is  not  clear  whether  the  court  was 
speaking  of  a  person  near  a  public  crossing, 
but  not  about  to  use  the  same,  or  of  a  per- 
son near  or  upon  the  track  at  a  point  where 
there  was  no  public  crossing. 

Duty  as  to  trespassers  and  licensees. 

Supplementing  notes  in  17  L.R.A.  254 ;  14 
L.R.A.(N.S.)  998;  aiid  31  L.R.A.(N.S.) 
667. 

Generally,  as  to  duty  of  railroad  company 
to  keep  lookout  for  trespassers  on  tracks, 
see  notes  to  Frye  v.  St.  Louis,  I,  M.  &  S.  R. 
Co.  8  L.R.A.(N.S.)  1069,  and  Martin  v. 
Hughes  Creek  Coal  Co.  41  L.R.A.(N.S.) 
264. 

It  was  held  in  Seymour  v.  Illinois  South- 
em  R.  Co.  173  111.  App.  326,  tliat  the  stat- 
ute requiring  a  signal  to  be  given  by  a 
locomotive  80  rods  before  reaching  a  high- 
way crossing  was  not  intended  to  impose 
a  duty  towards  people  at  the  side  of  a  rail- 
road, whether  lawful  or  unlawful,  but  was 
enacted  for  the  protection  of  passengers  and 
of  persons  upon  the  public  highway  who 
were  about  to  cross  the  railroad  or  enter 
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rods  of  such  crossing,  such  bell  shall  be 
rung,  or  such  whistle  sounded,  for  at  least 
thirty  seconds  before  such  engine  shall  be 
moved;  and  shall  be  kept  ringing  or  sound- 
ing until  such  engine  shall  have  crossed 
such  public  highway  or  street  or  traveled 
place." 

The  sole  question  therefore  is:  Did  de- 
fendant's negligence  in  failing  to  give  the 
signals  required  by  the  statute  at  such 
crossings  give  plaintiff  a  cause  of  action? 

The  intention  to  be  gathered  from  the 
language  of  the  statute  is  that  the  signals 
were  required  for  the  protection  of  persons 
who  may  be  using  a  highway,  street,  or 
traveled  place,  against  the  dangers  incident 
to  the  crossing  thereof  by  engines  and  cars. 


upon  its  crossing;  consequently  where  one, 
while  unloading  stone  at  the  side  of  a 
track,  was  injured  when  an  engine  struck 
his  horse,  it  was  held  that  such  a  statute 
did  not  extend  to  the  case. 

In  St.  Louis  &  S.  F.  R.  Co.  ▼.  Houston, 
27  Okla.  719,  117  Pac.  184,  plaintiflf  was 
injured  when  a  passenger  train  struck  his 
team  while  he  was  loading  a  car  on  a  side 
track.  There  was  no  contention  that  the 
engineer  violated  the  section  of  the  statute 
which  makes  it  a  misdemeanor  for  an  en- 
gineer to  omit  to  cause  the  bell  to  ring  or 
a  steam  whistle  to  sound  at  a  certain  dis- 
tance from  the  place  where  the  track  crosses 
a  public  way,  and  there  was  no  instruction 
asked  or  given  presenting  that  theory  to  the 
jury.  The  evidence  as  to  giving  signals 
seems  to  have  been  introduced  for  the  pur- 
pose of  showing  that  the  railway  company 
neglected  some  duty  that  it  owed  the  plain- 
tiff in  the  situation  in  which  he  was  found. 
Ringing  the  bell  and  sounding  the  whistle 
of  a  locomotive,  said  the  court,  are  the 
ordinary  methods  of  warning  persons  and 
animals  who  seem  to  be  in  a  plaee  of  dan- 
ger from  approaching  trains,  of  their  peril, 
and  in  such  cases  evidence  tending  to  prove 
a  failure  to  do  so  is  proper  to  go  to  the 
jury  on  the  question  of  negligence,  whether 
the  signals  were  required  by  the  statute  or 
not. 

Duty  as  to  persons  lately  using  crossings. 

Supplementing  notes  in  14  L.R.A.  (N.S.) 
999. 

The  failure  to  signal  the  approach  of  a 
train  to  a  public  crossing  was  held  in  Louis- 
ville &  N.  R.  Co.  V.  Survant,  19  Ky.  L.  Rep. 
1576,  44  S.  W.  88,  3  Am.  Neg.  Rep.  655,  not 
to  be  the  proximate  cause  of  an  injury  to 
a  person  by  her  horse  becoming  frightened 
at  a  train  while  she  was  driving  along  a 
road  parallel  to  the  track  after  having 
safely  crossed  a  private  crossing  a  mile 
distant  from  the  public  crossing,  her  fail- 
ure to  look  along  the  line  of  the  railroad 
before  attempting  to  cross  the  track  being 
an  act  of  negligence  directly  contributing 
to  the  fright  of  her  horse,  which  was  the 
cause  of  the  accident  and  consequent  in- 
jury. J.  D.  C. 
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This  is  the  uniform  construction  which  has 
been  given  to  it  by  this  court,  and  the  same 
construction  has  been  given  similar  stat- 
utes by  other  courts  and  by  the  text 
writers.  Williams  v.  Chicago  &  A.  R.  Co. 
135  111.  491,  11  LJI.A.  362,  26  Am.  St.  Rep. 
307,  26  N.  E.  661,  where  numerous  authori- 
ties are  cited.  In  some  of  the  cases  such 
statutes  are  given  a  restricted  construc- 
tion, and  it  is  held  that  the  signals  are  re- 
quired to  protect  travelers  against  actual 
collision  with  passing  engines  or  cars.  In 
others,  they  are  given  a  more  liberal  con- 
struction, and  it  is  held  that  they  are  in- 
tended also  to  enable  them  to  secure  their 
horses  against  taking  fright  at  passing 
trains.  This  court  has  adopted  the  latter 
view.  Cliflford  v.  Southern  R.  Co.  87  S.  C. 
325,  60  S.  E.  613;  Spears  v.  Atlantic  Coast 
Line  R.  Co.  92  S.  C.  297,  76  S.  E.  498. 

Certainly,  the  statute  was  not  intended 
for  the  protection  of  all  persons  who  may 
be  on  or  near  a  railroad  at  any  and  all 
places,  for,  if  it  had  been,  signals,  of  ap- 
proach would  have  been  required  all  along 
the  railroad,  and  not  merely  for  the  dis- 
tance of  600  yards  before  reaching  such 
crossings,  and  until  the  engines  or  cars  had 
crossed  them.  The  same  inference  is  to  be 
drawn  from  the  provision  that,  if  engines  or 
cars  are  standing  still  within  100  rods  of 
such  crossings,  the  signals  must  be  given 
for  thirty  seconds  before  they  are  moved, 
and  must  be  continued  until  they  shall  have 
crossed,  which  is  not  required  when  engines 
or  cars  are  standing  still  at  all  places.  Nor 
was  it  intended  for  the  protection  of  all 
persons  who  may  be  on  a  highway,  street, 
or  traveled  place  which  is  crossed  by  a  rail- 
road, without  regard  to  their  use  thereof, 
as  the  same  may  be  affected  by  the  dangers 
incident  to  such  crossings.  If  it  could  be 
extended  to  the  protection  of  plaintiff  under 
the  circumstances  stated,  there  would  be 
no  reason  why  it  should  not  be  extended  to 
protect  him,  if  he  had  been  at  the  other 
end  of  his  field.  Such  an  enlargement  of 
the  scope  of  the  legislative  intention  would 
not  be  warranted  by  any  fair  and  legiti- 
mate construction  of  the  language  used. 

In  the  Clifford  Case,  which  is  relied  upon 
by  the  respondent,  Miss  Clifford  was  travel- 
ing along  the  highway,  and  was  on  the 
crossing  before  she  had  any  warning  of  the 
approach  of  the  train,  and  had  just  cleated 
the  track  when  the  train  passed  without 
having  given  any  signal  of  its  approach, 
and  missed  the  hind  wheels  of  her  buggy 
only  a  few  inches.  Her  horse  was  so 
frightened  that  he  threw  her  out  and  in- 
jured her.  She  was  clearly  within  the  dan- 
ger against  which  the  statute  was  intended 
to  protect  those  using  the  hi^^hway,  with  re- 
spect to  the  crossing  thereof  by  the  rail- 
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road,  for,  if  the  signals  had  been  given,  she 
might  have  delayed  her  crossing  until  the 
train  had  passed,  or  being  upon  the  cross- 
ing, or  having  just  crossed,  she  might  have 
hurried  away  to  a  safe  distance,  or  have 
guarded  against  the  danger  of  fright  to 
her  horse  in  several  ways  which  will  readily 
suggest  themselves. 

The  difference  between  that  case  and  this 
does  not  lie  wholly  in  the  fact  that  the  one 
was  brought  under  the  common  law  and  the 
other  under  the  statute,  for,  as  was  said  in 
that  case,  the  statute  is  cumulative  of  the 
common  law.  And  therefore,  in  actions  un- 
der the  conunon  law,  proof  of  the  failure  to 
give  the  signals  required  by  the  statute  at 
near-by  crossings  has  been  held  in  numer- 
ous cases  to  be  competent  evidence  in  sup- 
port of  the  charge  of  negligence.  But  such 
failure  has  never  been  held  to  be  negligence 
per  8€y  except  as  to  those  using  or  intend- 
ing to  use  such  crossings.  The  true  differ- 
ence lies  in  the  duty  which  the  railroad 
companies  owed  to  the  parties  in  their  re- 
spective situations.  In  Miss  Clifford's  case, 
the  company  owed  her  the  duty,  in  her  situa- 
tion, to  give  the  crossing  signals.  In  this 
case,  the  company  owed  no  such  duty  to  the 
plaintiff,  because  his  injury  had  no  connec- 
tion with  the  use  or  intended  use  of  the 
crossing.  His  situation  with  reference  to 
it  was  merely  casual,  and  so  was  the  fact 
that  he  happened  to  be  actually  in  the  road, 
because  he  was  not  using  the  road  with 
respect  to  the  crossing.  His  situation, 
therefore,  is  the  same  as  if  he  had  been 
in  his  field  some  distance  from  the  road, 
and  yet  near  enough  for  the  signals  to  have 
afforded  him  protection.  The  signals  were 
not  required  for  the  benefit  of  one  so  sit- 
uated, for  clearly,  if  they  had  been,  they 
would  have  been  required  all  along  the 
road. 

The  question  which  has  been  considered 
is  not  whether  the  defendant  owed  plain- 
tiff any  duty,  or,  more  specifically,  the 
duty  of  giving  him  any  signal  of  the  ap- 
proach of  its  train,  for  the  allegation  is 
that,  ^he  defendant  owed  him  the  duty,  in 
his  situation,  to  give  the  crossing  signals 
required  by  the  statute,  and,  for  its  neglect 
in  respect  of  that  supposed  duty,  his  action 
was  sustained. 

It  is  elementary  that  a  duty  may  be  ow- 
ing to  one  in  a  given  situation  which  would 
not  be  owi^ig  to  him  in  another.  In  Stone 
V.  Atlantic  Coast  Line  R.  Co.  96  S.  C.  228, 
80  S.  E.  433,  it  was  held  that  the  railroad 
company  owed  Stone,  a  car  repairer,  no 
duty  to  exercise  care  for  his  protection 
while  under  a  car  in  its  yard  without  the 
protection  of  a  blue  flag,  in  violation  of  a 
rule  of  the  company.  In  that  case,  the 
court   quoted  with   approval  the  principle 
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as  thus  stated  in  29  CJyc.  419:  "The  duty 
must  be  owing  to  the  person  injured,  and 
must  be  in  respect  of  the  very  matter  or 
act  charged  as  negligence." 

In  the  Clifford  Case,  it  was  pointed  out 
that  §  3222,  which  requires  the  signals  at 
crossings,  is  independent  of  §  3230,  which 
materially  modifies  the  principles  of  the 
common  law  in  actions  for  damages  in 
cases  of  injury  to  persons  or  property  by 
actual  collision  with  engines  or  cars  at  such 
crossings,  when  the  signals  required  by  § 
3222  have  not  been  given.  And  while  those 
cases  in  which  there  has  been  a  collision, 
as  well  as  those  in  which  the  question  has 
been  considered  whether  the  injury  must 
be  "at  the  crossing,"  are  not  directly  in 
point,  consideration  of  them  shows  that 
this  court  has  uniformly  held  that  the  sec* 
tion  requiring  the  signals  is  not  applicable 
in  case  of  injuries  to  persons  or  property 
when  there  was  no  use  or  intended  use  of 
the  crossings  therein  mentioned.  Sims  v.. 
Southern  R.  Co.  59  S.  C.  246,  37  S.  E.  836; 
Cooper  V.  Charleston  &  W.  C.  R.  Co.  66  S 
C.  214,  43  S.  E.  682;  Fowles  v.  Seaboard 
Air  Line  R.  Co.  73  S.  C.  306,  53  S.  E.  534; 
Hughes  V.  Southern  R.  Co.  82  S.  C.  45,  61 
S.  E.  1079,  63  S.  E.  5.  In  the  Cooper  Case, 
it  was  held  that  the  section  did  not  apply 
to  crossings  at  different  levels. 

In  the  same  case,  the  court  said  that, 
"independently  of  statute,  it  is  the  duty  of 
those  in  charge  of  a  train  to  give  notice  of 
its  approach  at  all  pointc  of  known  or  rea* 
sonably  apprehended  danger." 

In  this  case  there  was  no  evidence  that 
the  place  at  which  plaintiff  was  at  work 
was  one  of  known  or  reasonably  appre- 
hended danger.  So  that,  even  if  we  could 
view  the  case  in  its  common-law  aspect, 
there  was  no  evidence  of  negligence. 

Judgment  reversed. 

Gary,  Ch.  J.,  and  Fraser,  Watts,  and 
Gage,  JJ.,  concur. 
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MRS.  JOSIE  A.  CROUCH,  Admrx.,  etc.,  of 
Peter  W.  Crouch,  Deceased, 

V. 

SOUTHERN  SURETY  COMPANY,  Appt. 

(131  Tenn.  260,  174  S.  W.  1116.) 

Insurance  —  fidelity  —  return  of  un- 
earned premium. 

No  return  of  unearned  premium  upon  a 


bond  insuring  the  fidelity  of  a  public  officer 
for  a  yearly  premium  can  be  had,  although 
he  dies  in  the  middle  of  the  year;  at  least. 
where  duties  involving  the  principal  hazard 
have  all  been  performed  before  l^is  death. 

(March  20,  1915.) 

APPEAL  by  defendant  from  a  decree  of 
the  Chancery  Court  for  Davidson  Coun- 
ty overruling  a  demurrer  to  a  bill  filed  to 
recover  a  part  of  the  premium  paid  to  de- 
fendant by  plaintifTs  intestate  for  becom- 
ing surety  on  his  bond.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Aust  A  McGugIn,  for  appellant: 

The  contract  was  an  entirety,  the  risk 
attached,  and  the  complainant  is  not  en- 
titled to  any  refund  of  premium  because 
Captain  Crouch  did  not  live  out  the  full 
term  of  his  office. 

May,  Ins.  §  667;  Joyce,  Ins.  §  1420; 
Tyrie  v.  Fletcher,  Cowp.  pt.  2,  p.  668,  14 
Eng.  Rul.  Cas.  502;  Loraine  v.  Thomlin- 
son,  2  Dougl.  K.  B.  586;  Bermon  v.  Wood- 
bridge,  2  Dougl.  K.  B.  781;  Marine  Ins. 
Co.  v.  Tucker,  3  Cran<;h,  357,  2  L.  ed.  466; 
Columbian  Ins.  Co.  v.  Lynch,  11  Johns.  233 ; 
Mailhoit  v.  Metropolitan  L.  Ins.  Co.  87  Me. 
374,  47  Am.  St.  Rep.  336,  82  Atl.  989;  Con- 
tinental L.  Ins.  Co.  v.  Houser,  89  Ind.  258, 
reaffirmed  in  111  Ind.  266,  12  N.  E.  481; 
Standley  v.  Northwestern  Mut.  L.  Ins.  Co. 
95  Ind.  254;  19  Cyc.  609;  Joshua  Hendy 
Mach.  Works  v.  American  Steam  Boiler 
Ins.  Co.  SQ  Cal.  248,  21  Am.  St.  Rep.  33,  24 
Pac.  1018;  People  ex  rel.  Kasson  v.  Rose, 
174  III.  310,  44  L.R.A.  124,  61  N.  E.  246; 
Bostick  y.  Maxey,  5  Sneed,  173. 

Defendant  did  not  agree  to  make  any 
refund  of  premium  if  Captain  Crouch  should 
die  before  the  expiration  of  his  term. 

Upon  his  death  his  right  ceased,  and  he 
could  not  transmit  to  his  estate  any  inter- 
est in  the  office  or  any  right  to  fees  for 
services  which  he  had  not  performed  and 
earned. 

Haynes  v^  State,  3  Humph.  480,  30  Am. 
Dec.  187;  Moore  v.  Sharp,  98  Tenn.  68,  38 
S.  W.  411;  Nelson  v.  Sneed,  112  Tenn.  48, 
83  S.  W.  786. 

If  an  insurance  risk  once  attaches,  the 
whole  premium  id  earned,  unless  the  policy 
is  avoided  by  some  wrongful  act  of  the  in- 
surer. 

American  Surety  Co.  v.  Folk,  124  Tenn. 
140,  135  S.  W.  778,  Ann.  Cas:  1912D,  1024; 
Mutual  L.  Ins.  Co.  v.  Kelly,  52  C.  C.  A.  154, 
114   Fed.   268;    Dickerson   v.   Northwestern 


Note.  —  Tlie  decision  in  Cbouch  v. 
Southern  Surety  Co.  appears  to  be  one  of 
first  impression  as  to  the  right  to  the  re- 
turn of  part  of  the  premium  on  a  policy 
insuring  the  fidelity  of  an  officer  or  employee 
upon  his  death  or  the  premature  termination 
L.R.A.1915D. 


of  his  office  or  employment.  It  seems  to  be 
correct  upon  reason  and  principle,  and  will 
doubtlessly  be  considered  worthy  authority 
should  the  same  question  again  be  presented 
for  judicial  determination. 


CROUCH  V.  SOUTHERN  SURETY  CO. 


907 


Milt.  L.  Ids.  Co.  200  111.  270,  65  N.  £.  694; 
Harris  v,  Scbrivener,  —  Tex.  Civ.  App.  — , 
78  S.  W.  705;  Merchants'  Ins.  Co.  v.  Clapp, 
11  Pick.  56;  Heame  v.  New  England  Mut. 
Ins.  Co.  20  Wall.  488,  22  L.  ed.  305;  Home 
¥.  Ins.  Co.  V.  Kuhlman,  58  Neb.  488,  76^ 
Am.  St.  Rep.  Ill,  78  N.  W.  936;  St.  Paul 
F.  &  M.  Ins.  Co.  V.  Coleman,  6  Dak.  458, 
6  L.R«A.  87,  43  N.  W.  693. 

Mr.  A.  G.  Moseley  also  for  appellant* 

Messrs.  linrkin  £.  Croucli,  Litton 
Hickman,  and  TJbomas  H.  Malone,  for 
appellee : 

In  cases  of  eompensated  suretyship,  where 
the  public  official  has  died  during  the  con- 
tinuance of  his  term,  the  surety  company 
Is  thereby  discharged  from  any  future  lia- 
bility, and  a  promise  on  its  part  to  return 
the  unearned  premiums  is  implied  in  law. 

Bostick  V.  Maxey,  5  Sneed,  173;  Frost, 
Guaranty  Ins.  2d  ed.  §  153. 

There  was  a  contract  implied  in  fact, 
-whereby  the  defendant,  for  a  valuable  con- 
sideration, bound  itself  to  return  the  un- 
earned premiums. 

Hill  V.  Childress,  10  Yerg.  514;  Heffron 
V.  Brown,  155  111.  322,  40  N.  E.  583;  Bixby 
V.  Moor,  51  N.  H.  402. 

Green,  J.,  delivered  the  opinion  of  the 
court: 

Peter  W.  Crouch  was  elected  trustee  of 
Davidson  county  at  the  August  election  in 
1912.  He  was  inducted  into  office  in  Sep- 
tember, 1912,  and  gave  bond  in  the  sum 
of  $1,000,000  to  the  state  and  county,  to 
secure  the  faithful  performance  of  his  du- 
ties during  his  term,  with  the  defendant 
company  as  surety  on  his  bond.  At  the 
same  time  a  contract  was  entered  into  be- 
tw^een  Mr.  Crouch  and  the  defendant  com- 
pany, whereby  the  latter  agreed  to  become 
his  surety  for  a  premium  of  $4,000  per  an- 
num. The  first  year's  premium  was  paid 
in  advance. 

Mr.  Crouch  died  in  February,  1913,  about 
six  months  after  he  qualified  as  trustee. 
This  suit  was  brought  by  his  widow,  as  ad- 
ministratrix, to  recover  $2,000,  or  one  half 
of  the  first  annual  premium  paid  to  defend- 
ant company  as  aforesaid. 

A  demurrer  was  interposed  by  the  de- 
fendant, which  was  overruled  by  the  chan- 
cellor, and  defendant  permitted  to  appeal. 

The  first  ground  of  demurrer  makes  the 
point  that,  when  Mr.  Crouch  took  charge 
of  the  ofllce,  the  entire  risk  was  assumed 
by  the  defendant  and  the  entire  premium 
earned  under  the  contract;  that  the  pre- 
mium was  not  apportionable,  and  complain- 
ant was  not  entitled  to  a  return  of  any 
part  thereof,  even  though  Mr.  Crouch  died 
when  about  one  half  of  the  year  for  which 
he  was  bounded  remained. 
L.R.A.1916D. 


The  defendant  invokes  the  rule  appli- 
cable to  marine  insurance,  life  insurance, 
and  fire  insurance,  that,  where  a  risk  has 
once  attached,  even  for  a  moment,  the  in- 
sured is  not  entitled  to  a  return  of  any  part 
of  the  premium  paid. 

This  rule  seems  to  have  been  first  an- 
nounced by  Lord  Mansfield  in  the  case  of 
Tyrie  v.  Fletcher,  Cowp.  pt.  2,  p.  666,  14 
Eng.  Rul,  Cas.  502.  In  that  case  a  ship 
was  insured  for  twelve  months  at  a  stipu- 
lated premium,  but  was  captured  by  an 
enemy  in  about  two  months  after  sailing, 
and  suit  was  brought  against  the  insurer 
for  a  return  pf  a  proportionate  part  of  the 
premium. 

Lord  Mansfield  said:  "If  that  risk  of 
the  contract  of  indemnity  has  once  com- 
menced, there  shall  be  no  apportionment 
or  return  of  premium  afterwards.  For, 
though  the  premium  is  estimated,  and  the 
risk  depends  upon  the  nature  and  length 
of  the  voyage,  yet,  if  it  has  commenced, 
though  it  be  only  for  twenty-four  hours 
or  less,  the  risk  is  run;  the  contract  is 
for  the  whole  entire  risk,  and  no  part  of 
the  consideration  shall  be  returned.  .  .  . 
They  might  have  insured  from  two  months 
to  twelve  months,  or  in  any  less  or  greater 
proportion,  if  they  had  thought  proper  so 
to  do;  but  the  fact  is  that  they  have  made 
no  division  of  time  at  all,  but  the  contract 
entered  into  is  one  entire  contract  from  the 
19th  of  August,  1776,  to  the  19th  of  August, 
1777,  which  is  the  same  as  if  it  had  ex- 
pressly said:  .  .  .  *If  you,  the  under- 
writer, will  insure  me  for  twelve  months, 
I  will  give  you  the  entire  sum;  but  I  will 
not  have  any  apportionment.'  The  ship 
sails,  and  the  undeiwriter  runs  the  risk 
for  two  months.  No  part  of  the  premium 
shall  be  returned." 

This  case  has  been  universally  followed, 
and  the  rule  therein  stated  has  been  applied 
to  life  insurance,  fire  insurance,  and  casual- 
ty insurance  contracts.  May,  Ins.  §  567; 
Joyce,  Ins.  §  1420;  Mutual  L.  Ins.  Co.  v. 
Kelly,  52  C.  C.  A.  154,  114  Fed.  268;  Dick- 
erson  v.  Northwestern  Mut.  L.  Ins.  Co.  200 
111.  270,  65  N.  E.  694;  New  York  F.  M. 
Ins.  Co.  V.  Roberts,  4  Duer,  141;  Waters 
V.  Allen,  5  Hill,  421;  Connecticut  Mut.  L. 
Ins.  Co.  V.  Pyle,  44  Ohio  St.  19,  58  Am. 
Rep.  781,  4  N.  E.  465;  Hoyt  v.  Gilman,  8 
Mass.  336;  Joshua  Hendy  Mach.  Works  v. 
American  Steam  Boiler  Ins.  Co.  86  Cal.  248, 
21  Am.  St.  Rep.  33,  24  Pac.  1018;  Blaeser 
V.  Milwaukee  Mechanics*  Mut.  Ins.  Co.  37 
Wis.  31,  19  Am.  Rep.  747. 

This  rule,  in  fact,  seems  not  to  have  been 
questioned  in  any  American  case,  but  has 
been  accepted  and  applied  by  the  courts 
as  settled  law. 

This  rule  is  said,  to  be  based  on  just  and 
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equitable  principles,  for  the  insurer  has,  by 
taking  upon  himself  the  whole  peril,  become 
entitled  to  the  whole  premium,  and,  al- 
though the  application  of  the  rule  may  re- 
sult in  profit  to  the  insurer,  it  is  but  a 
just  compensation  for  the  dangers  or  perils 
assumed.  It  has  also  been  pointed  out  that 
the  danger  incurred  may  be  greater  in  one 
moment  than  during  the  entire  voyage,  and 
it  would  be  extremely  difficult  to  fairly  ap- 
portion the  premium,  if  a  recovery  of  any 
part  thereof  were  permissible.  Joyce,  Ins. 
§97. 

It  is  difficult  to  see  why  this  rule  should 
not  apply  with  equal  vigor  to  fidelity  insur- 
ance. Upon  what  fair  basis  can  the  pre- 
mium, the  consideration  paid  for  under- 
taking the  risk  of  fidelity,  be  apportioned? 

This  hazard  is  proportioned  to  the  falli- 
bility of  the  subject  of  insurance,  and  its 
extent  is  measured  by  the  amount  of  funds 
in  his  custody.  Moral  stamina  is  a  vary- 
ing quantity,  even  in  the  same  person. 
It  is  influenced  by  many  things.  It 
is  impossible  to  say  at  what  time  the  temp- 
tation of  an  individual  bonded  is  greatest 
and  the  greatest  risk  is  being  run  by  the 
surety.  Likewise,  the  amount  of  money  in 
the  hands  of  the  official  or  the  employee 
fluctuates  from  day  to  day,  and  it  is  diffi- 
cult and  often  impossible  to  determine  on 
what  day  the  liability  of  the  surety  is 
greatest  in  extent. 

Who  can  say  how  much  of  the  surety's 
risk  was  run  during  any  given  period?  How 
then  can  it  be  determined  what  part  of  the 
premium  has  been  earned  during  any  given 
period?  A  premium  cannot  be  apportioned 
where  a  risk  is  unapportionable.  Premium 
and  risk  are  interdependent  and  insepar- 
able. It  being  impossible  to  say  what  part 
of  a  risk  has  been  run,  it  is  likewise  im- 
possible to  say  what  part  of  a  premium  is 
unearned, — what  part  should  be  returned. 

The  case  before  us  illustrates  the  diffi- 
culty of  attempting  an  apportionment  of 
premiums  in  fidelity  insurance,  for  it  here 
appears  that  the  great  bulk  of  the  funds 
passing  through  this  official's  hands  were 
collected  and  disbursed  by  him  on  one 
month  of  the  twelve  for  which  he  was 
bonded.  That  is  to  say,  this  surety's  risk 
was  greater  in  extent  for  this  one  month 
than  during  the  remaining  eleven  months 
combined. 

An  argument  is  made  on  behalf  of  Mrs. 
Crouch  in  which  it  is  urged  that  this  con- 
tract of  suretyship  should  be  treated  as  a 
contract  for  personal  services,  which  it  be- 
came impossible  to  execute  by  reason  of 
the  death  of  one  of  the  parties,  and  it  is 
insisted  that  only  so  much  of  the  considera- 
tion should  be  retained  as  might  be  recov- 
ered on  a  quantum  meruit. 
L.R.A.1916D. 


All  insurance,  fire  and  life,  as  well  as 
guaranty,  is  somewhat  personal  in  its  na- 
ture, resting  to  a  great  extent  on  the 
reputation  and  character  ■  of  the  insured, 
but  all  such  contracts  are  essentially  entire. 
It  is  impossible  to  say  what  part  of  the 
risk  has  been  run,  or  how  much  of  the 
consideration  has  been  earned,  at  any  par- 
ticular time  during  the  period  of  insurance. 
Even  though,  therefore,  the  completion  of 
such  a  contract  becomes  impossible,  there 
is  no  way  to  ^  the  value  of  the  services 
rendered. 

We  think,  therefore,  the  chancellor  was  in 
error  in  overruling  the  first  ground  of  de- 
murrer. It  is  impossible  to  apportion  such 
a  hazard,  and,  the  whole  risk  having  at- 
tached, there  can  be  no  return  of  any  part 
of  the  premium,  upon  the  facte  so  far 
stated. 

The  bill  contains  other  features  which  we 
have  not  commented  upon,  with  reference 
to  certain  dealings  between  the  complain- 
ant and  the  surety  company  after  the  death 
of  Mr.  Crouch.  In  these  negotiations  it  is 
averred  that  Mrs.  Crouch  permitted  the 
defendant  to  take  charge  of  the  trustee's 
office  and  obtain  certain  fees  therefrom, 
after  her  husband's  death,  with  the  under- 
standing that  a  portion  of  this  premium 
was  to  be  returned  to  her.  Some  questions 
of  estoppel  and  waiver  are  made  by  the 
bill  which  the  demurrer  does  not  reach.  At 
any  rate,  the  matters  so  alleged  require  an 
answer.  The  chancellor  correctly  so  held, 
overruling  other  grounds  of  demurrer. 

The  case  will  therefore  be  remanded  for 
answer  and  further  proceedings,  and  the 
surety  company  will  pay  the  costs  of  this 
appeal. 


WISCONSIN  StTPREMS  COURT. 

CHARLES  LUDKE,  Respt., 

V. 

DIEDRICH  BURCK,  Appt. 

(160  Wis.  440,  152  N.  W.  190.) 

Automobile  —  exceeding  speed  limit  — 
contributory  negligence. 

1.  Violation  of  a  statute  fixing  under 
penalty  a  speed  limit  for  automobiles  on  a 
highwav  does  tiot  deprive  one  of  the  de- 
fense 01  contributory  negligence  on  the  part 

Not€»  —  Automobile:  defendant* s  viola^ 
lion  of  law  as  affecting  defense  of 
contrihutory  negligence. 

Generally,  as  to  operating  automobile  on 
highway  without  license,  see  notes  to  Dad- 
ley  v.  Northampton  Street  R.  Co.  23  L.R.A. 
(N.S.)  561;  Hemming  v.  New  Haven,  25 
L.R.A.(N.S.)  734;  Lindsay  v.  Cecchi,  35 
L.R.A.(N.S.)    699;   Atlantic  Coast  Line  R. 
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of  one  injured  by  collision  with  the  automo- 
bile, unless  his  conduct  is  such  under  all 
the  circumstances  as  to  amount  to  gross 
negligence. 

New  trial  ^  withdrawal  of  issue  from 
jury. 

2.  Withdrawing  from  the  jury  the  ques- 
tion whether  or  not  defendant  in  an  action 
10  recover  damages  for  injuries  inflicted  by 
a  moving  automobile  was  exceeding  the 
speed  limit  is  ground  for  new  trial  at  the 
instance  of  plaintiff,  whose  award  of  com- 
pensatory damages  was  small,  even  though 
ne  was  found  to  be  guilty  of  contributory 
negligence,  since  the  withdrawal  of  such  is- 
sue would  deprive  plaintiff  of  the  benefit  of 
evidence  in  support  of  it  in  determining  the 
question  of  his  negligence. 

(April  13,  1915.) 


APP£AL  by  defendant  from  an  order  of 
the  Circuit  Court  for  Milwaukee  Coun- 
ty awarding  plaintiff  a  new  trial  after  a 
verdict  in  his  favor  for  a  less  sum  than  de- 
manded, in  an  action  brought  to  recover 
damages  for  loss  of  services  of  his  minor 
son  arising  from  injuries  inflicted  by  an 
automobile  alleged  to  have  been  negligently 
driven  by  defendant.    Affirmed. 

Statement  by  Stebecker,  J.: 

This  is  an  action  by  Charles  Ludke  to  re- 
cover for  loss  of  services  of  his  minor  son, 
Herbert  Ludke,  who  was  injured  by  an  au- 
tomobile owned  and  driven  by  the  defend- 
ant. The  boy  was  thirteen  years  of  age. 
The  accident  occurred  June  8,  1013,  upon 
Forrest  Home  avenue  near  the  intersection 


Co.  V.  Wier,  41  L.R.A.(N.S.)  307;  Conroy 
V.  Mather,  52  L.R.A.(N.S.)  801;  and  Arm- 
stead  V.  Lounsberry,  ante,  628. 

As  to  reciprocal  duty  of  operator  of  auto- 
mobile and  pedestrian  to  use  care,  see  note 
to    Deputy    v.    Kimmell,    51    L.R.A.(N.S.) 
980,  and  notes  there  referred  to. 

As  to  duty  and  liability  of  operator  of 
automobile  with  respect  to  horses  encoun- 
tered on  the  highway,  see  notes  to  Measer  v. 
Bruening,  48  L.R.A.(N.S.)  04G. 

For  notes  as  to  rules  of  road  governing 
vehicles,  see  Index  to  L.R.A.  Notes,  "Negli- 
gence," §  25. 

This  note  does  not  deal  with  the  ques- 
tion as  to  what  amounts  to  contributory 
negligence  on  the  part  of  a  plaintiff  injured 
by  an  automobile,  but  is  concerned  solely 
with  the  consideration  whether  a  violation 
of  law  by  the  driver  of  an  automobile  will 
prevent  him  from  taking  advantage  of  the 
plaintiff^s  contributory  negligence  as  a  de- 
fense. 

Little  direct  authority  exists  upon  the 
question,  but  it  seems  clear  that  the  mere 
violation  of  an  ordinance  by  the  operator 
of  a  car  should  not  preclude  him  from  set- 
ting up  the  contributory  negligence  of  one 
suffering  an  injury  by  the  operation  of  the 
machine  as  a  defense. 

In  some  cases  it  is  impliedly  recognized 
that  a  violation  of  an  ordinance  by  a  de- 
fendant in  an  action  to  recover  for  the  neg- 
ligent operation  of  his  automobile  will  not 
preclude  him  from  defending  on  the  ground 
of  the  plaintiff's  contributory  negligence. 
Thus,  in  the  following  cases,  brought  to  re- 
cover for  an  injury  sustained  by  reason  of 
the  negligent  operation  of  an  automobile, 
in  w*hich  it  appeared  that  the  defendant 
had  violated  an  ordinance  in  operating  his 
car,  it  seems  to  have  been  assumed  that  no 
recovery  could  be  had  if  the  plaintiff's  neg- 
ligence proximately  contributed  to  this  in- 
jury, there  apparently  having  been  no  con- 
tention or  suggestion  that  the  defendant's 
act  would  allow  the  plaintiff  to  recover  if 
he  was  guilty  of  contributory  negligence: 
Grier  v.  Samuel,  —  Del.  — ,  86  Atl.  209; 
Fox  v.  Barekman,  178  Ind.  572,  99  N.  E. 
989;  Hartje  v.  Moxley,  235  111.  164,  85  N. 
L.R.A.1915D. 


I  £.  216;  Bouma  t.  Dubois,  160  Mich.  422, 
135  N.  W.  322;  Kurtz  v.  Tourison,  241  Pa. 
425,  88  Atl.  656;  Posener  v.  Long,  —  Ter. 
Civ.  App.  — ,  166  S.  W.  691;  Coughlin  v. 
Weeks,  75  Wash.  668,  135  Pac  649;  Lloyd 
v.  Calhoun,  78  Wash.  438,  130  Pac.  231. 

And  in  Davis  v.  John  Breuner  Co.  167 
Cal.  683,  140  Pac.  586,  the  mere  fact  that 
the  defendant  in  an  action  to  recover  for 
personal  injuries  caused  by  an  automobile 
was  violating  a  speed  ordinance,  and  there- 
fore as  a  matter  of  law  guilty  of  negligence, 
did  not  preclude  the  court  from  finding 
that  the  plaintiff's  contributory  negligence 
in  heedlessly  walking  into  the  street  was 
the  efficient  and  proximate  cause  of  the  in- 
juries suffered  by  him. 

In  Banks  v.  Braman,  188  Mass.  367,  74 
N.  £.  594,  which  was  an  action  to  recover 
for   injuries    received   by   being   struck   by 
an  automobile  alleged  to  have  been  run  at 
an    excessive   speed,    an   instruction    which 
laid  down  the  principle  that  if  the  defend- 
ant ran  his  automobile  with  gross  and  wan- 
ton   negligence,    and   with    a    reckless    dis- 
regard of  the  rights  of  the  plaintiff,   the 
latter  was  not  required  to  show  an  exer- 
cise of  due  care  on  his  part  in   order  to 
recover,  was  held  insufficient,  because  the 
court  failed  to  point  out  clearly  the  differ- 
ence between  ordinary  negligence  and  gross 
negligence.     With   reference   to   the  plain- 
tiff's  right   to   recover    in   cases   involving 
wilful  negligence,  without  showing  an  exer- 
cise of  due  care  on  his  part,  the  court  said: 
"The  ground  on  which  it  is  held  that,  when 
an  act  of  the  defendant  shows  an  injury  in- 
flicted in  this  way,  the  plaintiff  need  in- 
troduce no  affirmative  evidence  of  due  care, 
is  that  such  a  wrong  is  a  cause  so  independ- 
ent  of   previous   conduct   of   the   plaintiff, 
which,  in  a  general  sense,  may  fall  short 
of  due  care,  that  this  previous  conduct  can- 
not  be   considered   a   directly   contributing 
cause  of  the  injury,  and,  reference  to  such 
an  injury,  the  plaintiff,  without  introduc- 
ing evidence,  is  assumed  to  be  in  a  position 
to  claim  his  rights  and  to  have  compensa- 
tion.    So  far  as  the  cause  of  his  injury  is 
concerned,  he  is  in  the  position  of  one  who 
exercises  due  care."  J.  T.  W. 
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of  Fourteenth  avenue,  in  the  city  of  Mil- 
waukee. It  appears  that  a  person  riding 
in  a  passing  automobile  had  lost  his  hat, 
and  that  the  boy  endeavored  to  recover  it, 
and,  while  doing  so,  was  struck  and  serious* 
ly  injured  by  the  automobile  owned  and 
driven  by  the  defendant.  The  complaint 
alleges  that  defendant  was  negligent  in 
that  he  was  operating  his  car  at  a  high 
and  dangerous  rate  of  speed;  that  he  oper- 
ated it  recklessly;  and  that  he  endangered 
property  and  life  and  limb  of  people  who 
might  be  upon  the  street,  by  such  negli- 
gent operation  of  the  car. 

The  court  submitted  a  special  verdict  to 
the  jury.  After  deliberating  over  twenty- 
four  hours  on  their  verdict,  the  jury  an- 
nounced that  they  had  agreed  upon  only 
two  questions,  and  that  questions  2  and  3 
were  among  those  upon  which  they  had 
been  unable  to  agree.  The  court  thereupon, 
of  its  own  motion,  withdrew  questions  2 
and  3,  and  the  jury  were  instructed  to  re- 
sume their  deliberations  upon  the  other 
questions  of  the  verdict.  The  questions 
withdrawn  were: 

"(2)  At  the  time  of  that  collision,  was 
the  defendant  operating  his  automobile  at 
a  ^pecd  exceeding  15  miles  per  hour? 

"(3)  If  you  answer  question  No.  2,  'Yes,* 
then  answer  this  question:  Was  the  oper- 
ation of  the  automobile  at  that  time  at  a 
speed  exceeding  15  miles  per  hour  a  proxi- 
mate cause  of  the  injury  to  Herbert 
Ludke  ?" 

After  the  withdrawal  of  these  two  ques- 
tions, the  jury  returned  a  verdict  finding 
that  defendant  failed  to  exercise  ordinary 
care  in  observing  plain ti£[*s  son,  and  there- 
by proximately  caused  the  collision,  and 
that  the  boy's  negligence  contributed  to 
produce  the  collision.  They  awarded  com- 
pensatory damages  in  the  sum  of  $369.70. 

The  defendant  moved  for  judgment  upon 
the  verdict,  which  motion  was  denied.  The 
plain tiflTs  motion  to  set  aside  the  verdict 
and  for  a  new  trial  was  granted,  and  a  new 
trial  ordered.  The  court  announced  that 
the  new  trial  was  granted  for  the  reason 
that  the  withdrawal  of  questions  2  and  3 
from  the  special  verdict  and  the  considera- 
tion of  the  jury  operated  to  the  prejudice 
of  plaintiff's  legal  rights.  From  such  order 
this  appeal  is  taken. 

Messrs.  Doerfler,  Creen,  &  Bender,  for 
appellant : 

The  evidence  neither  neoessitated  nor 
warranted  the  submission  to  the  jury  of 
the  issues  involved  in  the  second  and  third 
questions  of  the  special  verdict. 

Kawiecka  v.  Superior,  136  Wis.  613,  21 
L.RA.(N.S.)  1020,  118  N.  W.  192;  Habeck 
L.R.A.1916D. 


V.  Chicago  &  N.  W.  R.  Co.  146  Wis.  645,  132 
N.  W^  618,  Ann.  Cas.  1912C,  485. 

The  evidenee  did  not  present  a  jury  issue 
as  to  the  violation  by  the  defendant  of  the 
speed  limit — 15  miles  per  hour*— at  the  time 
of  the  accident. 

SamulskI  v.  Menasha  Paper  Co.  147  Wis- 
285,  133  N.  W.  142;  Jeffers  v.  Green  Bay 
&  W.  R.  Co.  148  Wis.  315^  134  N.  W.  900; 
Neale  v.  State,  138  Wis.  484,  120  N.  W. 
345;  Wanta  v.  Milwaukee  Electric  R.  & 
Light  Co.  148  Wis.  295,  134  N.  W\  133;  Mil- 
waukee Trust  Co.  V.  Milwaukee,  151  Wia. 
224,  138  N.  W.  707;  Baxter  v.  Chicago  & 
N.  W.  R.  Co.  104  Wis.  307,  80  N.  W.  644, 
6  Am.  Neg.  Rep.  746;  Hoppe  v.  Chicago.  M. 
&  St.  P.  R.  Co.  61  Wis.  357,  21  N.  W.  227. 

The  act  of  driving  an  automobile  at  a 
rate  of  speed  greater  than  15  miles  an  hour 
is  classable  as  an  act  of  inadvertence, 
rather  than  of  advertence,  and  hence  con- 
stitutes ordinary  rather  than  gross  negli- 
gence. 

Pinoza  v.  Northern  Chair  Co.  152  Wis. 
473,  140  N.  W.  84;  American  Car  &  Foun- 
dry Co.  V.  Armentraut,  214  III.  509,  73  N. 
E.  766;  Brown  v.  Chicago  &  N.  W.  R.  Co. 
109  Wis.  384,  85  N.  W.  271,  9  Am.  Neg. 
Rep.  403;  Barlow  v.  Foster,  149  Wis.  613, 
136  N.  W.  822;  Quinn  v.  Ross  Motor  Car 
Co.  157  Wis.  643,  147  N.  W.  1000. 

The  act  of  driving  an  automobile  at  a 
speed  greater  than  15  miles  an  hour  does 
not  constitute  either  a  felony  or  a  misde- 
meanor, and  therefore  does  not  constitute 
gross   negligence. 

State  ex  rel.  Cooper  v.  Brazee,  139  Wis. 
538,  121  N.  W.  247;  Milwaukee  v.  Beatty, 
149  Wis.  349,  135  N.  W.  873;  Milwauk^ 
V.  RupHnger,  155  Wis.  391,  145  N.  W.  42; 
Natalie  v.  Cliicago  &  M.  E..  R.  Co,  —  Wis. 
— ,  149  N.  W.  697,  7  N.  C.  C.  A.  879;  Bon- 
nell  V.  Chicago,  St.  P.  M.  A  0.  R.  Co.  168 
Wis.  153,  147  N.  W.  1046. 

Messrs.  Glicksman,  Gold,  A  Corrlg:aii 
and  A.  J.  Pellette,  for  respondent: 

It  is  fatal  error  for  the  trial  court  to  re- 
fuse to  submit  to  th^  jury  a  pleaded  issu- 
able fact  in  the  case. 

Sadowski  v.  Thomas  Furnace  Co.  157  Wis. 
443,  146  N.  W.  770;  Bugajski  v.  Milwaukee 
Western  Fuel  Co.  158  Wis.  454,  149  N.  W\ 
277;  Wawrzyniakowski  v.  Hoffman  &  B. 
Mfg.  Co.  146  Wis.  153,  131  N.  W.  429. 

Where  a  defendant  is  charged  and  con- 
victed of  negligent  conduct  which  consists 
of  the  violation  of  a  statute,  for  the  viola- 
tion of  which  punishment  may  follow,  con- 
tributory negligence  is  no  defense. 

Pinoza  v.  Northern  Chair  Co.  152  Wis. 
473,  140  N.  W.  84;  Pizzo  v.  Wiemann.  149 
Wis.  235,  38  L.R.A.(N.S.)  678,  134  N.  W. 
892,  Ann.  Cas.  1913C,  803,  3  N.  C.  C.  A.  149. 
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Siebecker,  J.,  deliv^'cd  the  opinion  of 
the  court: 

The  ruling  of  the  trial  court  presents  the 
question  whether  or  not  the  contributory 
negligence  of  a  traveler  upon  a  city  street 
is  available  as  a  defense  in  an  action  for 
personal  injury  alleged  to  have  been  caused 
to  such  traveler  by  a  person  who  negligent- 
ly drives  an  automobile  in  excess  of  the 
legal  speed  limit.  The  trial  court  h6l4 
that  if  a  violation  of  §  1036 — 49,  pre- 
scribing a  speed  limit  of  15  miles  per  hour 
for  running  automobiles  on  city  streets,  re- 
sulted in  personal  injuries  to  a  traveler  on 
such  streets,  then  the  defense  of  contribu- 
tory negligence  of  such  injured  traveler  is 
not  available  in  an  action  for  recovery  of 
damages  for  such  injury.  The  court  based 
the  ruling  upon  the  authority  of  the  de- 
cisions in  Pizzo  V.  Wiemann,  140  Wis.  235, 
38  L.R.A.(N.S.)  678,  134  N.  W,  899,  Ann. 
Cas.  1913C,  803,  3  N.  C.  C.  A.  149,  and 
Pinoza  v.  Northern  Chair  Co.  152  Wis.  473, 
140  N.  W.  84,  wherein  it  was  hpld  that 
"where  the  violation  of  a  statute  designed 
to  protect  persons  against  bodily  injuries 
is  made  a  criminal  offense,  such  a  violation 
should  be  classed  with  gross  negligence, 
and  for  injuries  resulting  therefrom  the 
guilty  person  should  be  held  liable  in  a 
civil  action,  regardless  ol  contributory  neg- 
ligence on  the  patt  of  the  person  injured.'' 
(Headnote.). 

These  cases  dealt  with  statutes  prohibit- 
ing the  sale  of  firearms  and  tiie  employ- 
ment of  minors  under  sixteen  years  of  age 
in  certain  specified  employments.  The  doc- 
trine of  these  and  similar  cases  is  that 
the  violation  of  these  statutes  is  of  such 
gravity  that  public  policy  requires,  in  the 
interest  of  protecting  life  and  limb,  that 
persons  violating  them  be  held  to  strict  ac- 
countability for  the  consequences*  flowing 
therefrom,  regardless  of  the  fault  of  the 
injured  person,  and  therefore  tlie  persons 
violating  them,  and  thereby  producing  per- 
sonal injuries  to  another,  were  to  be  treated 
as  guilty  of  wilfully  injuring  another,  as 
matter  of  I&w.  Does  this  principle  apply 
in  cases  where  a  statute  prohibits  some- 
thing innocent  in  itself,  but  made  unlaw- 
ful, aind  violation  thereof  penalized,  to  com- 
pel a  higher  standard  of  care  as  rt^gards 
person  and  property?  Of  this  latter  class 
are  regulations  penalizing  persons  for  vio- 
lation of  laws  governing  the  duties  to  build 
fire  escapes  to  buildfngs;  of  railroads  to 
give  warning  of  approaching  trains  at  pub- 
lic crossings  in  densely  populated  districts; 
forbidding  the  running  of  trains  in  excess 
of  a  limited  speed  over  streets  in  incorpo- 
rated villages  and  cities;  the  using  of  city 
streets  as  speedways  for  horses  and  ve- 
hicles; and  similar  laws.  The  law  in  ques- 
L.R^.1915D. 


tion  here  is  of  the  latter  class.  It  regn- 
latee  the  use  of  the  streets  for  operating 
motor  vehicles  in  incorporated  villages  and 
cities,  and  forbids  operating  or  driving  such 
vehicles  in  the  streets  of  such  villages  and 
cities  at  a  speed  exceeding  15  miles  per 
hour,  and  prescribes  punishments  for  viola- 
tions thereof.  The  law  regulates  the  con- 
duct of  persons  who  are  exercising  the  com- 
mon right  of  using  public  highways  as 
travelers,  for  the  purpose  of  compelling 
greater  care  for  the  protection  and  safety 
of  all  travelers.  The  operation  of  motor 
vehicles  on  streets  is  as  lawful  a  use  there- 
of as  that  of  any  other  traveler;  and  the 
object  of  the  statute  is  to  restrict  this  use 
to  such  ways  as  will  lessen  the  dangers  to 
travelers  from  high  speed  and  other  haz- 
ardous practices.  Such  regulations  are  not 
intended  to  abrogate  the  duties  of  travelers 
recognized  by  the  common  law  for  their 
mutual  safety,  and  leaves  them  subject  to 
its  accepted  rules  of  ordinary  •  care  and  the 
duties  that  spring  from  their  relations  as 
travelers  on  a  public  highway.  In  the  light 
of  this  relation  and  the  duties  arising  there- 
from, it  may  well  be  that  a  person  operat-  ' 
ing  a  motor  vehicle  at  a  speed  much  less 
than  that  denounced  by  the  statute,  on  a 
street  crowded  with  men,  women,  and  ehil^ 
dren,  and  thereby  inflicting  some  personal 
injuries  on  another,  would  be  guilty  of  wil- 
fully injuring  such  person,  while  another 
operating  euch  a  vehicle  slightly  in  excess 
of  the  statutory  speed  might  do  so  under 
conditions  and  circumstances  afi  to  show 
that  the  care  exercised,  in  the  light  of  such 
conditions  and  circumstances,  did  not  oon^ 
stitute  a  wanton  and  reckless  disregard  of 
the  rights  oi  another  who  suffered  an  in- 
jury by  colliding  with  such  motor  vehicle. 
Thi$  court  ha«  held  that  a  violation  of  the 
commands  of  a  statute  of  this  class,  caus- 
ing personal  injury  to  another,  is  not  to 
be  treated  as  a  wilful  injury,  as  matter  of 
law,  but  that  the  fact  of  such  violation  is 
negligence  per  se,  and  that  the  defense  of 
contributory  negligence  is  not  abrogated. 

Tile  case  of  Brown  v.  Chicago  &  N.  "W. 
R.  Co.  109  Wis.  384,  86  N.  W.  271,  9  Am. 
Neg.  Rep.  403,  wherein  the  alleged  injury 
was  claimed  to  be  caused  by  the  railroad 
company  running  its  trains  in  excess  of  the 
speed  fixed  by  law,  is  one  of  this  class  of 
cases.  It  is  therein  stated  that  "the  act 
was  negligence  per  ae,  ,  ...  but  not 
necessarily  actionable  negligence.  To  con- 
stitute an  actionable  wrong,  the  conduct 
must  be  the  proximate  cause  of  an  injury, 
without  any  wani  of  ordinary  care  on  the 
part  of  the  injured  person  contributing 
thereto." 

True,  the  punishment  imposed  by  the 
statute  here  involved  is  more  severe  than 
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by  those  regulating  railroad  operation  and 
others  of  a  similar  nature,  but  this  severity 
of  punishment  for  a  violation  of  such  stat- 
utes cannot  be  regarded  as  controlling  to 
take  this  class  of  cases  out  of  the  rules 
which  impose  the  duties  of  ordinary  care 
established  by  the  common  law  of  negli- 
gence. From  this  it  results  that  in  all 
cases  where  it  is  shown  that  a  person  oper- 
ating a  motor  vehicle  in  excess  of  the  speed 
fixed  by  law,  causes  another  traveler 
personal  injuries,  the  question  presented  is 
whether,  under  all  the  facts  and  circum- 
stances shown,  his  conduct  amounts  to 
gross  negligence,  and  thus  precludes  him 
from  asserting  the  defense  of  contributory 
negligence;  and  if  such  operator  is  found 
guilty  only  of  a  want  of  ordinary  care, 
which  proximately  caused  the  collision  and 
consequent  injury,  then  he  is  entitled  to  as- 
sert the  defense  of  contributory  negligence. 

An  examination  of  the  record  of  the  case 
shows  that  there  is  a  conflict  in  the  evi- 
dence upon  the  question  of  the  speed  at 
which  defendant  was  operating  the  car, 
which  should  be  resolved  by  the  jury.  We 
are  of  the  opinion  that  the  court  properly 
awarded  a  new  trial,  though  the  jury  found 
that  Herbert  Ludke  was  guilty  of  contribu- 
tory negligence.  It  is  apparent  that  the 
jury  were  probably  misled  by  the  court's 
action  in  withdrawing  from  their  considera- 
tion the  question  of  defendant's  violation 
of  the  statutory  speed  limit.  This  action 
of  the  court  would  naturally  lead  the  jury 
to  believe  that  this  element  of  the  case  had 
no  bearing  on  the  issue  presented  for  their 
consideration,  and  thus  deprive  plaintiff  of 
the  benefit  of  such  evidence  in  determining 
whether  or  not  the  boy  was  guilty  of  a 
want  of  ordinary  care  proximately  contrib- 
uting to  produce  the  injuries. 

The  order  appealed  from  is  affirmed. 

Timlin,  J.,  took  no  part. 
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(160  Ky.  180,  169  S.  W.  587.) 

Bhrldence  •—  exclusion  of  affldavlts  •—  de- 
nial of  continuance. 

1.  Refusal  to  admit  in   evidence  an   af- 


fidavit, the  truth  of  which  has  been  admit- 
ted, to  prevent  a  continuance,  is  not  error 
where  it  is  directed  at  the  credibility  of 
a  state's  witness  who  has  not  been  intro- 
duced. 

Same  ~~  guilt  of  someone  other  than  ac- 
cused. 

2.  Upon  trial  for  burglary  evidence  is  in- 
admissible that  witness  learned  that  some- 
one other  than  accused  had  placed  the  stolen 
property  near  the  house  of  accused  to  cast 
suspicion  on  him. 

Burglary  *-  breaking  out. 

3.  Burglary  may  be  established  by  proof 
of  breaking  out  as  well  as  breaking  in,  under 
statutes  providing  punishment  for  anyone 
who  shall  feloniously  break  any  dwelling 
house  and  take  away  anything  of  value, 
and  requiring  statutes  in  derogation  of  the 
common  law  to  be  liberally  construed  with  a 
view  to  promote  their  objects. 

Witness  —  wife  of  one  of  two  accused 
persons. 

4.  The  wife  of  one  of  two  persons  in- 
dicted for  burglary  should  be  permitted  to 
testify  in  behalf  of  the  other,  with  a  cau- 
tion that  the  evidence  is  not  to  be  con- 
sidered as  affecting  the  case  of  her  husband. 

(October  8,  1914.) 

APPEAL  by  defendants  from  a  judgment 
of  the  Circuit  Court  for  Whitley 
County  convicting  them  of  housebreak- 
ing. Affirmed  as  to  defendant  Lawson. 
Reversed  as  to  the  other  defendant. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Rose  &  Pope  for  appellants. 

Messrs.  James  Garnett,  Attorney  Gener- 
al, and  R.  T.  Caldwell,  for  the  Common- 
wealth : 

The  continuance  should  not  have  been 
granted. 

Jones  V.  Com.  154  Ky.  640,  157  S.  W. 
1079;  Toliver  v.  Com.  104  Ky.  760,  47  S. 
W.  1082. 

A  wife  should  be  permitted  to  testify 
under  an  admonition  to  the  jury  that  her 
testimony  is  to  be  considered  only  on  be- 
half of  the  other  defendants  than  her  hus- 
band. 

Dovey  v.  Lam,  117  Ky.  19,  77  S.  W.  383, 
4  Ann.  Cas.  16. 

Nunn,  J.,  delivered  the  opinion  of  the 
court : 

The  appellants,  Crit  Lawson  and  Greene 
Lawson,  were  indicted  and  convicted  for 
housebreaking,  and  sentenced  to  the  peni- 
tentiary one  to  five  years.  The  indict- 
ment was  returned  on  the  18th  day  of  Feb- 


Note,  —  Breaking  out  as  the  equivalent 
of  hreaUing  in  for  purposes  of  bur- 
glary or  housebreaking. 

There  appears  to  have  been  a  conflict  of 
opinion  amongst  the  early  English  judges  as 
L.R.A.1915D. 


to  whether  breaking  out  was  burglary  at 
common  law,  Lord  Bacon  holding  that  it 
was  (4  Bl.  Com.  227,  citing  Bacon,  Elm. 
65 ) ,  and  Sir  Matthew  Hale  that  it  was  not. 
(1  Hale,  P.  C.  654).  Sir  Matthew  Hale 
said:     "If  a  man  enters  in  the  nighttime 
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ruary,  and  charges  that  on  the  Idth  day 
of  February  Grit  and  Greefte  Lawson  "did 
unlawfully,  wilfully,  felon iouBly,  and  for- 
cibly break  open  and  into  the  dwelling 
house  owned  by  Joe  Perkins,  and  in  the 
possession  of  A.  Sawyer,  and  used  as  a 
dwelling  house,  and  did  take,  steal,  and 
carry  away  flour  and  lard  of  value  there- 
from,*' etc. 

The  case  was  set  for  trial  February  2l8t. 
Appellants  sought  a  continuance  on  ac- 
count of  absent  witnesses,  and  in  support 
of  it  filed  their  affidavit  showing  that  Jim 
Carr  and  Alonzo  Satterfield,  if  present, 
would  swear  that  bad  feelings  existed  be- 
tween the  defendants  and  Nathan  Sullivan, 
alleged  chief  witness  for  the  common- 
wealth,  and   Carr  would  aJso  swear  that, 


just  after  the  defendants  were  arrested,  he 
heard  Nathan  Sullivan  talking,  and  in  that 
way  "learned  that  through  the  instrumen- 
tality of  said  Nathan  Sullivan  and  others, 
and  by  either  them  directly  or  through 
them  by  their  connivance,  the  flour,  lard, 
and  other  property  said  to  have  been  ob- 
tained by  breaJcing  into  the  outhouse  con- 
trolled by  Antony  Sawyer  was  carried  from 
said  outhouse  to  near  the  home  of  Crit 
Lawson,  at  least  some  of  same,  and  placed 
there  for  the  purpose  of  afterward  insti- 
tuting this  prosecution  against  said  Crit 
Lawson.  ...  I  do  not  know  exactly, 
from  said  conversation  and  said  statement 
of  said  Nathan  Sullivan  at  said  time, 
whether  it  was  done  through  his  or  others' 
procurement." 


by  doors  opened  with  the  intent  to  steal, 
and  is  pursued  whereby  he  opens  another 
door  to  make  his  escape,  this  I  think  is 
not  burglary,  for  f regit  et  exivit  is  not 
f regit  et  intravit"  and  stated  that  this 
opinion  was  contrary  to  the  opinion  of  Lord 
Bacon.  Because  of  this  conflict  of  opinion, 
the  statute  of  12  Anne,  chap.  7,  §  3,  was 
passed,  providing:  "Whereas  there  has 
been  some  doubt  whether  the  entering  into 
the  mansion  house  of  another,  without 
breaking  the  same,  with  an  intent  to  com- 
mit some  felony,  and  breaking  the  said 
house  in  the  nighttime  to  get  out,  be 
burglary,  be  it  declared  and  enacted,  that 
if  any  person  shall  enter  into  the  mansion 
or  dwelling  house  of  another,  by  day  or  by 
night,  without  breaking  the  same,  with  an 
intent  to  commit  felony;  or  being  in  such 
house  shall  commit  any  felony,  and  shall  in 
the  nighttime  break  the  said  house  to  get 
out  of  the  same,  such  person  is  and  shall  be 
adjudged  to  be  guilty  of  burglary,"  and  this 
statute  was  in  effect,  re-enacted  in  7  and  8 
Geo.  IV.  chap.  29,  §  11,  and  24  and  25  Vict, 
chap.  96,  §  51. 

Since  the  enactment  of  these  statutes  the 
question  involved  in  English  cases  general- 
ly has  been  what  is  sufficient  to  amount  to 
a  breaking  out.     See  cases  cited  infra. 

The  same  doubt  as  to  whether  breaking 
out  constituted  burglary  at  common  law, 
which  existed  among  the  early  English 
judges,  has  arisen  among  the  American 
judges.  Thus,  it  was  the  opinion  of  the 
court  in  State  v.  Ward,  43  Conn.  489,  21 
Am.  Rep,  665,  2  Am,  Crim.  Rep.  27,  that 
it  did  constitute  burglary  at  common  law, 
and  that  the  statute  of  Anne  should  be  re- 
garded simply  as  declaratory  of  that  law. 
On  the  contrary,  in  Rolland  v.  Com.  82  Pa. 
306,  the  court  said  that  it  did  not  think 
that  breaking  out  was  ever  burglary  at 
common  law,  admitting  that  there  was  a 
difference  of  opinion  among  the  early  Eng- 
lish  judges  which  led  to  the  passage  of  the 
statute  of  12  Anne,  which  was  strong  evi- 
dence that  it  was  not  the  common  law. 
And  in  State  v.  McPherson,  70  N.  C.  239, 
16  Am.  Rep.  769,  the  court  said:  "At 
common  law  it  was  at  least  doubtful  1 
I,.R.A.1916D. 


whether  one  could  be  convicted  of  burglary 
even  when  charged  with  breaking  out  of  a 
house.  The  better  opinion  seemed  to  be  that 
the  breaking  must  be  for  the  purpose  of  ef- 
fecting an  entrance,  and  not  for  the  purpose 
of  effecting  an  escape.  And  therefore  the 
statute  of  12  Anne  was  passed,  which  made 
it  burglary  to  break  out  of  a  house  the  same 
as  to  break  into  it."  And  in  Edwards  v. 
State,  36  Tex.  Crim.  Rep,  387,  37  S.  W.  438, 
the  court  said  that  not  until  the  statute  of 
12  Anne  was  it  burglary  to  break  out  of  a 
house. 

In  State  v.  Ward,  supra,  one  who  entered 
a  dwelling  house  for  the  purpose  of  com- 
mitting a  felony,  without  breaking  in,  but 
who  in  making  his  escape  broke  out,  was 
held  guilty  of  burglary.  The  court  said 
that  "if  each  and  every  of  the  acts  consti- 
tuting a  crime  are  committed,  and  all  the 
evils  consequent  on  the  crime  are  produced, 
the  precise  order  in  which  the  acts  are  done 
cannot  be  material.  Now,  burglary  is  the 
breaking  and  entering  the  house  of  another 
in  the  night  season  with  an  intent  to  com- 
mit a  felony.  The  jury  have  found  that, 
coupled  with  the  guilty  intent,  the  accused 
committed  every  act  going  to  make  up  this 
crime.  The  accused  stood  not  on  the  doing 
of  these  acts,  nor  on  the  order  of  doing 
them,  except  so  far  forth  as  was  convenient 
and  necessary  to  accomplish  his  guilty 
purpose.  Til  at  this  offense  is  burglary  we 
can  have  no  doubt." 

See  also  Lawson  v.  Com. 

And  in  State  v.  Bee,  29  S.  C.  81,  6  S,  E. 
911,  where  it  was  contended  that  as  ac- 
cused may  have  entered  a  room  through  an 
open  door,  there  being  no  proof  that  doors 
were  closed  until  the  proprietor  thereof  re- 
tired for  the  night,  a  requested  charge 
should  have  been  given  that  there  was  no 
burglary,  it  was  held  that  there  was  no 
error  in  declining  to  give  such  charge  as 
there  was  evidence  showing  that  accused 
was  found  in  the  room  at  a  very  unreason- 
able hour;  that  personal  property  disap- 
peared, and  that  accused,  when  discovered, 
jumped  through  a  window  onto  a  piazza 
and  thence  to  the  ground,  making  his 
escape    from    the  premises  through  a  gate 
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The  trial  being  at  the  indicting  term,  the 
commonwealth  admitted  the  truth  of  the 
affidavit,  subject  to  competency  and  rele- 
vancy. Toliver  v.  Com.  104  Ky.  760,  47 
S.  W.  1082. 

The  commonwealth  did  not  introduce 
Nathan  Sullivan  in  chief.  Defendant,  in 
offering  his  evidence  in  chief,  asked  to  have 
read  the  affidavit.  The  appellants  say  that 
the  court  erred  to  their  prejudice  in  re- 
fusing. It  will  be  noticed  that  the  affidavit 
was  directed  at  Nathan  Sullivan,  '*a  chief 
witness  for  the  commonwealth/'  and  he  was 
not  introduced.  It  undertakes  to  show  bad 
feelings  between  the  accused  and  this  Sulli- 
van. Such  testi;nony  ordinarily  goes  to 
affect  the  credibility  of  a  witness,  and  that 
state  of  feeling  was  freely  admitted  in  this 


case,  although  Sullivan  had  not  been  intro- 
duced<  As  to  the  carrying  of  the  lard  and 
flour  to  Crit  Lawson's  place  in  order  to 
cast  suspicion  upon  him  and  cause  his  ar- 
rest and  prosecution,  the  witness  d^ea  not 
say  that  Sullivan  did  it,  or  that  he  heard 
him  say  he  did  it,  or  had  it  done.  He 
heard  Sullivan  in  a  conversation,  and  in 
til  at  way  "learned"  someone  had  done  this 
through  Sullivan's  instrumentality.  It  is 
not  substantive  or  tangible  evidence  that 
the  offense  was  committed  by  another  than 
Lawson.  He  does  not  relate  the  conversa- 
tion. The  affidavit  amounts  to  no  more 
than  a  conclusion  of  the  witness,  without 
the  facts  as  a  basis  for  it.  The  defendants 
proved  by  certain  witnesses  that,  on  the 
night  the  offense  was  committed,  they  met 


which  was  usually  kept  locked,  and  had  not 
been  opened  for  two  weeks.  The  court  cited 
authorities  to  the  proposition  that  a  per- 
son who  breaks  out  of  a  dwelling  house  by 
night  is  guilty  of  burglary  if  he  entered  by 
day  with  intent  to  commit  a  felony,  or  if  a 
felony  was  committed  therein  before  break- 
ing out. 

And  in  State  v.  Manluff,  Houst.  Crim. 
Rep.  (Del.)  208,  it  was  held  that  the  break- 
ing and  entering,  to  constitute  burglary  by 
law,  is  complete  where  there  is  a  breaking 
out  to  escape. 

But  mere  unlatching  or  breaking  of  a 
door  in  an  attempt  to  escape  is  not  bur- 
glary in  Pennsylvania.  Holland  v.  Com.  82 
Pa.  306,  22  Am.  Rep.  758.  In  the  course  of 
its  opinion,  the  court  said:  "In  the  fifth 
report  of  the  English  commissioners  on 
criminal  law,  we  find  the  following  re- 
marks on  burglary,  which  are  so  forcible 
and  bear  so  directly  upon  this  point  as  to 
justify  their  admission  here:  *By  the  stat- 
ute of  12  Anne,  chap.  1,  §  7  (subsequently 
repealed  and  re-enacted),  the  crime  of 
burglary  was  extended  to  the  case  of  an  of- 
fender who,  having  committed  a  felony  in  a 
dwelling  house,  or  having  entered  therein 
with  intent  to  commit  a  felony,  afterwards 
broke  out  of  such  dwelling  house  in  the 
nighttime.  This  extension  does  not,  we 
think,  rest  upon  just  principles.  After  a 
felony  has  been  committed  within  the 
dwelling  house,  the  offense  is  not  in  reality 
aggravated  by  lifting  the  latch  of  a  door 
or  the  sash  of  a  window  in  the  nighttime  in 
order  to  enable  the  offender  to  escape.  A 
breaking  out,  indeed,  may  be  an  innocent 
act,  as  it  may  be  committed  by  one  desirous 
of  retiring  from  the  further  prosecution  of 
a  crime,  and  the  extension  of  the  law  of 
burglary  to  such  a  case  is  not  warranted  by 
the  principles  upon  which  the  law  is  found- 
ed, inasmuch  as  a  circumstance  not  es- 
sential to  the  guilt  of  the  offender  or  the 
mischief  of  the  act  is  made  deeply  essential 
to  the  crime.  It  is  ineffectual  even  with  a 
view  to  the  object  proposed;  the  pretext 
for  the  conviction  fails  in  the  absence  of  a 
breaking  out  which  is  a  casual  and  un- 
certain circumstance.' " 
I..R.A.1915D. 


Some  of  the  cases  holding  that,  a  break- 
ing out  is  insufficient  were  decided  under 
statutes  which  declare  one  guilty  of  bur- 
glary who  breaks  and  enters. 

Thus,  in  Wine  v.  State,  25  Ohio  St.  69, 
•it  was  held  that  the  unlawful  breaking 
must  precede  the  entry,  under  a  statute 
which  provides:  "If  any  person  shall  in 
the  night  wilfully,  maliciously  and  forcibly 
break  and  enter  into  any  .  .  .  barn 
.  .  .  with  intent  to  steal,  etc.,'*  and  so 
the  crime  of  burglary  was  not  committed 
where  a  person,  without  either  an  actual  or 
constructive  breaking,  entered  a  bam  with 
intent  to  steal;  and  afterwards  broke  out  of 
the  barn  in  making  his  exit  therefrom. 

So,  in  White  v.  State,  51  6a.  285,  it  was 
held  that  under  a  statute  declaring  burg- 
lary to  be  the  breaking  and  entering  into, 
etc.,  conviction  of  burglary  could  not  be 
had  where  one,  for  the  purpose  of  commit- 
ting a  felony,  entered  a  house  through  an 
open  door,  but  in  making  his  escape  broke 
out.  The  court  stated  that  the  statute  of 
12  Anne  was  not  in  force  in  Georgia;  that 
had  it  been  the  legislative  will  that  such 
statute  should  remain  in  force,  or  that  the 
words  "breaking  and  entering  into"  should 
be  subject  to  the  construction  insisted 
upon,  the  failure  to  express  it  in  some  of 
the  Codes  or  in  some  of  the  acts  modifying 
and  extending  the  crime  of  burglary  is  in- 
explicable. The  court  further  said:  "Our 
statute  defines  burglary.  We  go  to  the 
common  law  to  get  the  meaning  of  the 
words  used,  as,  for  instance,  that  raising  a 
window  or  opening  a  closed  door  is  break- 
ing, and  that  entering  does  not  require  that 
the  whole  body  go  in.  But  to  say  that 
where  the  words  used  are  'breaking  and 
entering  into,*  this  may  mean  entering  into 
and  breaking  out,  because,  by  the  statute 
of  Anne,  this  was  also  made  burglary,  is 
pushing  the  admitted  right  to  go  to  the 
common  law  for  the  meaning  of  words  to 
an  unwarranted  ,  extent.  It  required  a 
statute  in  England  to  do  this;  our  statute 
uses  the  common-law  words  as  they  stood 
before  the  statute  of  Anne,  and  we  think 
they  are  to  be  taken  to  mean  what  their 
plain  language  imports.' 


If 
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Snllivan  near  to  Lawson'a  house,  and  going 
in  the  direction  of  it,  carrying  a  can  of 
lard  on  his  •  shoulder .  Then  the  common- 
wealth  introduced  in  rebuttal  Nathan  Sul- 
livan, and  he  denied  that  he  carried  any 
lard  that  night  in  the  direction  of  Grit 
Lawaon's  house.  The  defendant  did  not 
ask  him  anything  about  the  statements  in 
the  affidavit  for  continuance,  nor  did  they 
then  or  afterwards  offer  to  read  the  affi- 
davit. 

The  appellants  insist  that  the  court 
should  have  given  a  peremptory  instruction 
in  their  favor,  because  the  proof  failed 
to  show  a  breaking  in.  The  lard  and  flour 
was  in  a  two-room  houae,  into  which  Saw- 
yer expected  to  move  in  a  few  days.  The 
barrel  of  iiour  was  against  the  front  room 


d6or  and  held  it  fast.  The  partition  door 
stood  open.  The  rear  or  kitchen  door  was 
latched,  and  also  fastened  with  a  peg  at 
the  floor.  There  was  an  open  window  in 
the  front  room.  There  was  a  trail  of  flour 
leading  from  the  barrel  at  the  front  door 
through  the  open  partition  door,  and  out 
the  kitchen  door.  When  the  theft  was  dis- 
covered, the  kitchen  door  was  latched,  and 
fastened  at  tlie  floor  as  usual.  These  cir- 
cumstances indicate  that  the  thief  entered 
through  the  open  window,  stole  the  flour 
and  lard,  opened  and  cfirried  it  out  through 
the  kitchen  door,  then  closed  and  fastened 
it  from  the  inside,  and  made  his  exit 
through  the  .open  window.  It  may  be  said 
that  there  was  no  proof  of  a  ^'breaking 
in,"   and  defendants   therefore   argue   that. 


And  following  as  authority  White  v. 
State,  it  was  held  in  Lockhart  v.  State,  3 
Ga.  App.  480,  60  S.  E.  215,  that  breaking 
out  is  not  burglary  under  the  statute. 

So,  under  a  statute  providing  that  "any 
person  who,  either  in  the  night  or  day 
time,  with  intent  to  steal,  or  to  commit  a 
felony,  breaks  into  and  enters  a  .  .  . 
store  ...  is  guilty  of  burglary,''  one 
who  enters  a  store  through  the  open  door, 
secrets  himself  until  the  store  is  closed  and 
locked,  and  then,  committing  a  larceny, 
opens  or  breaks  a  window  and  escapes  with 
the  stolen  property,  cannot  be  convicted  of 
burglary.  Brown  v.  State,  55  Ala.  123,  28 
Am.  Rep.  693. 

In  Edwards  v.  State,  36  Tex.  Crim.  Rep. 
387,  37  S.  W.  438,  it  was  held  that  under  a 
statute  providing  that  'burglary  is  consti- 
tuted by  entering  a  house  by  force,  threats, 
or  fraud  at  night  or  in  like  manner  by 
entering  a  house  during  the  day  and  re- 
maining concealed  therein  until  night  with 
the  intent  in  either  case  to  commit  a  felony 
or  the  crime  of  theft,"  a  breaking  out  did 
not  constitute  burglary. 

And  in  St.  Louis  v.  State,  —  Tex.  Crim. 
Rep.  — ,  69  S.  W.  889,  and  Smith  v.  State, 
—  Tex.  Crim.  Rep.  — ,  60  S.  W.  668,  prose- 
cutions under  the  same  statute,  it  was  held 
that  the  offense  of  burglary  is  not  commit- 
ted where  one  enters  a  store  during  busi- 
ness hours,  remains  concealed  therein,  and 
after  the  store  is  closed,  commits  a  theft 
and  breaks  out,  although  it  should  be 
stated  the  decision  probably  turned  on  the 
question  as  to  whether  the  subsequent  theft 
related  back  to  the  entry  so  as  to  make  it 
a  fraudulent  entry. 

In  order  to  convict  one  of  burglary  by 
breaking  out  of  a  building,  the  indictment 
must  allege  a  breaking  out,  and  so  one  can* 
not  be  convicted  of  burglary  by  breaking 
out  of  a  building  under  an  indictment  al- 
leging a  breaking  and  entering  a  building. 
State  V.  McPherson,  70  N.  C.  239,  16  Am. 
Rep.  769. 

Under  statutes  contemplating  breaking  out. 

Under  the  English  statutes  previously 
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referred  to,  it  has  been  held  that  unlocking 
and  opening  a  hall  door  and  running  away 
are  sulHcient  to  constitute  a  breaking  out  of 
the  house.  Rex  v.  Lawrence,  4  Car,  &  P. 
231. 

So,  in  Rex  v.  McKearney,  Jebb,  C.  C.  99, 
where  accused,  being  discovered  at  11  p.  m., 
hid  in  the  cellar;  fled  from  the  cellar  and 
locked  himself  in  a  room  which  had  a  shed 
roof  and  skylight,  and  had  broken  the  sky- 
light and  gotten  his  head  through,  en- 
deavoring to  escape,  when  he  was  seen  and 
forced  back,  it  was  held  that  there  was  a 
sufficient  breaking  out  of  the  house  to 
constitute  the  crime  of  burglary. 

So,  also,  if  a  lodger  commits  a  felony, 
and  in  the  nighttime  even  lifts  a  latch  to 
get  out  of  the  house  with  stolen  property, 
that  is  a  burglarious  breaking  out  of  the 
house,  the  court  stating  that  it  is  the  pur- 
pose for  which  he  undoes  the  fastening  that 
makes  the  act  unlawful.  Reg.  v.  Wheeldon, 
8  Car.  &  P.  747. 

But  that  the  lifting  of  a  trapdoor  over  a 
cellar,  which  was  held  down  by  its  own 
weight  merely,  was  not  a  sufficient  break- 
ing to  constitute  burglary,  was  held  in  Rex 
V.  Lawrence,  supra. 

And  in  Rex  v.  Callan,  Russ.  &  R.  C.  0. 
157,  where  accused  broke  out  of  a  cellar  by 
lifting  a  yery  heavy  flap  which  was  not 
bolted,  though  it  had  bolts,  six  judges  were 
of  the  opinion  that  there  was  a  sufficient 
breaking  to  constitute  burglary,  as  the 
weight  of  the  flap  was  intended  as  se- 
curity, it  not  being  the  common  entrance; 
but  six  judges  were  of  a  contrary  opinion. 

Counts  in  an  indictment  for  burglary  that 
the  prisoner  "did  break  to  get  out,"  and 
"did  break  and  get  out,"  were  held  in- 
sufficient, in  Rex  v.  Compton,  7  Car.  &  P. 
139,  under  a  statute  which  uses  the  words 
"break  out." 

In  People  v.  Toland,  165  App.  Div.  795, 
161  N.  Y.  Supp.  482,  where  accused  with 
accomplices  entered  a  barn  throusrh  an 
open  door  for  the  purpose  of  stealing  a 
heifer  therein,  and  while  securing  and  kill- 
ing the  heifer  closed  the  barn  door,  and 
opened  the  same  when  making  his  escape 
with  the  stolen  property,  it  was  held  that 
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as  it  takes  a  breaking  in  to  constitute  the 
offense  of  burglary,  the  case  fails  for  want 
of  proof.  On  this  proposition,  the  question 
is  whether,  under  our  statute,  the  offense 
is  committed,  if,  in  stealing  articles,  the 
house  is  either  broken  into  or  broken  out 
of. 

Section  1162  of  the  Kentucky  Statutes, 
with  reference  to  this  matter  says:  "If  any 
person  .  .  .  shall  feloniously  break  any 
dwelling  house  .  .  .  and  feloniously 
take   away    anything   of   value.     .     .     ." 

Section  1164  says:  "If  any  person  shall 
feloniously  .  .  .  break  any  warehouse, 
.  .  .  with  intent  to  steal,  or  shall  felon- 
iously take  therefrom  or  destroy  any  goods. 


»> 


Section  460  of  the  statute  provides  as 
follows :  "The  rule  of  the  common  law  that 
statutes  in  derogation  thereof  are  to  be 
strictly  construed  is  not  to  apply  to  this 
revision;  on  the  contrary,  its  provisions 
are  to  be  liberally  construed  with  a  view 
to   promote   its   objects.     .     .     ." 

The  breaking  and  the  stealing  are  the 
two  ingredients  of  this  offense,  as  described 
by  the  statutes  above  referred  to,  and  the 
purpose  of  the  law  was  to  punish  theft  of 
goods  from  such  houses.  The  moral  wrong 
is  done  when  the  two  elements  appear, 
without  regard  to    which   was    done   first. 


Giving  to  the  statutes  that  construction  re- 
quired by  §  460,  we  are  of  the  opinion  that, 
if  the  goods  be  stolen,  it  is  immaterial 
whether  the  theft  be  accomplished  by 
breaking  in  or  breaking  out.  Proof  of 
breaking  of  some  sort  is  essential.  Break- 
ing is  established  in  the  mere  turning  of 
a  knob  or  opening  of  a  latched  door,  but 
whether  that  breaking  occurs  before  or 
after  the  theft  does  not  alter  or  lessen 
the  degree  of  the  offense.  When  the  thief 
opened  the  kitchen  door,  he  broke  the  house, 
although  it  was  a  breaking  out. 

Entry  by  breaking  is  not  a  requisite  by 
our  statute.  Under  the  English  commozL 
law,  the  old  offense  was  committed  by 
breaking  and  entering,  and  it  was  then 
held  that  it  was  not  an  offense  to  enter 
without  breaking,  and  afterwards  break 
out  in  order  to  make  an  escape.  To  obvi- 
ate this,  the  st  ute  of  12  Anne  was  en- 
acted, in  which  it  was  declared  that  one 
was  guilty  of  burglary  if  he  broke  out  of 
a  house  with  intent  to  commit  a  felony, 
so  that  to-day  in  England  the  offender  is 
prosecuted  under  the  common  law  if  he 
breaks  in,  and  by  statute  if  he  breaks  out. 
Some  American  states  have  enacted  spe- 
cial statutes  making  it  burglary  to  break 
out,  but  in  our  opinion  the  Kentucky  stat- 
ute was  written  to  cover  the  offense  with- 


such  opening  of  the  door  was  not  a  break- 
ing out  so  as  to  constitute  burglary  within 
the  meaning  of  §  404  of  the  Penal  Code, 
which  reads  as  follows:  "A  person  who, 
.  .  .  being  in  any  building,  commits  a 
crime  therein  and  breaks  out  of  the  same, 
is  guilty  of  burglary  in  the  third  degree." 
The  court  said  the  door  was  found  open. 
"It  was  not  shut  by  the  owner  or  anyone 
else  as  against  intruders.  It  was  closed,  if 
entirely  closed,  by  the  defendant  and  his  ac- 
complices temporarily,  and  for  the  purpose 
of  securing  the  object  of  their  larceny.  If 
the  door  had  not  been  closed,  the  crime 
would  simply  have  been  larceny.  .  .  . 
Because  they  themselves  closed  the  door, 
wholly  or  partly,  for  the  purpose  either  ot 
concealment  or  of  making  more  sure  of 
their  theft,  can  hardly  be  deemed  to  have 
altered  their  crime,  and  to  hold  that  the 
opening  of  the  door  which  they  themselves 
had  closed  had  increased  their  crime  would 
seem  to  be  a  characterization  of  a  greater 
crime  without  any  additional  invasion  of 
the  rights  of  the  owner.  The  criminal  law 
should  be  strictly  construed.  Under  this 
rule  of  construction,  I  am  unwilling  to 
hold  that  the  breaking  out  of  a  building  is 
an  element  of  a  crime,  unless  through  the 
opening  of  a  door  not  closed  by  the  defend- 
ant himself."  But  in  a  well-reasoned  dis- 
senting opinion,  in  which  Woodward,  J., 
concurred,  Kellogg,  J.,  said,  in  construing 
this  section  of  the  Penal  Code:  "The  lan- 
guage is  not  ambiguous  and  the  meaning 
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seems  plain.  The  crime  depends  upon  the 
acts  of  the  party  accused,  and  not  upon  the 
acts  of  the  owner  of  the  building.  If  a  thief 
breaks  the  door  of  a  building  with  intent  to 
steal  therein,  it  is  immaterial  who  closed 
the  door,  because  the  statute  is  silent  upon 
that  question.  The  material  facts  are  the 
thief,  the  closed  door,  and  the  opening  of 
the  door  with  a  criminal  intent.  Under 
subdivision  2  it  is  immaterial  who  closed 
the  door  or  when  it  was  closed.  The  ma- 
terial facts  are,  so  far  as  we  are  interested 
in  the  question,  a  person  (either  lawfully 
or  unlawfully)  in  the  building  who  com- 
mits a  crime  therein  and  opens  a  door  In 
order  to  get  out.  We  cannot  use  force  upon 
the  statute  and  warp  it  from  its  plain 
meaning  by  finding  exceptions  not  war- 
ranted by  its  language  or  the  clear  legis- 
lative intent.  The  facts  in  this  case  do 
not  invite  such  action.  Here  the  owner  left 
the  barn  door  open  so  that  the  heifers  could 
go  in  or  out  at  will.  The  defendant  and 
his  accomplices  entered  the  barn  for  the 
purpose  of  killing  a  heifer  therein.  The 
first  heifer  sought  to  be  killed  escaped 
through  the  open  door.  Then  they  closed 
and  fastened  the  door,  one  of  them  guard- 
ing it  while  the  others  proceeded  to  kill  the 
remaining  heifer.  The  door  was  closed  to 
keep  the  heifer  from  escaping  and  also 
probably  to  lessen  the  chance  of  detection. 
They  made  use  of  the  closed  door  in  com- 
mittincT  and  in  protecting  themselves  while 
committing  the  larceny.     Their  act  in  thus 
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out  regard  to  the  sequence  of  the  breaking. 
It  is  only  necessary  that  the  house  be 
broken. 

2  Bishop's  New  Criminal  Law,  8th  ed. 
§  100,  subsec.  2,  in  speaking  of  this  Eng- 
lish statute,  uses  this  language:  "The  date 
of  this  statute  of  12  Anne  is  1713,  too  re- 
cent to  be  absolute  common  law  in  all  our 
states.  Yet  everywhere  it  must  have  weight 
as  declaratory  of  the  opinion  of  the  English 
parliament  upon  the  earlier  common  law. 
As  to  which  common  law,  no  distinct  rea- 
son appears  for  holding  it  to  be  burglary 
to  break  into  a  dwelling  house  to  commit 
a  felony,  and  not  burglary  to  get  in  by 
stealth  and  break  out  to  escape;  in  other 
words,  for  invariably  requiring  the  break- 
ing to  precede  the  entry,  and  never  permit- 
ting it  to  follow.  Probably  in  most  of  our 
states  the  question  is  settled  by  the  ex- 
press or  implied  terms  of  the  statutes;  as 
in  Georgia,  where  the  words  are  'breaking 
and  entering  into,'  the  consequence  where- 
of is  that  a  breaking  out  is  not  adequate 
in  this  state." 

The  wording  of  our  statutes  does  not  re- 
quire the  entry  to  be  by  breaking;  hence 
we  conclude  the  lower  court  rightly  refused 
to  give  defendants  a  peremptory  instruction. 

The  next  error  complained  of  is  that  the 
wife  of  Grit  Lawson  was  not  permitted  to 


testify.  After  the  goods  were  stolen,  search 
warrant  was  procured,  and  under  it  offi- 
cers proceeded  to  search  the  home  of  Grit 
and  Greene  Lawson.  Two  witnesses  who 
accompanied  the  officers  did  not  go  to  the 
house,  but  waited  a  distance  of  200  yards 
until  the  search  was  completed.  They 
swear  that,  as  soon  as  the  officers  entered 
the  house,  they  saw  a  woman  leave  it  from 
rear,  and  carry  something  to  a  place  near 
the  pigpen.  The  officers  say  they  did  not 
know  a  woman  left  the  house,  but  they 
went  to  the  pigpen  and  found  the  lard. 
The  wife  of  Grit  Lawson  was  offered  as  a 
witness,  and,  when  her  testimony  was  re- 
fused, an  avowal  was  made  that  she  would 
swear  she  did  not  leave  or  carry  anything 
out  of  the  house.  She  was  not  a  competent 
witness  in  behalf  of  her  husband.  Grit  Law- 
son,  but  his  codefendant,  Greene  Lawson, 
was  entitled  to  the  benefit  of  her  evidence, 
and  the  court  should  have  permitted  her 
to  testify  with  a  caution  to  consider  it 
only  as  it  might  affect  the  case  of  Greene 
Lawson.  Thompson  v.  Com.  1  Met.  (Ky.) 
13;  Dovey  v.  Lam,  117  Ky.  19,  77  S.  W. 
383,  4  Ann.  Gas.  16. 

For  this  reason  the  case  must  be  reversed 
as  to  the  appellant  Greene  Lawson,  but, 
as  to  Grit  Lawson,  the  judgment  is  af- 
firmed. 


closing  the  door  was  an  illegal  act,  and 
does  not  enable  them  to  violate  the  clear 
letter  and  spirit  of  the  burglary  statute. 
When  the  heifer  was  killed,  they  found 
themselves  confined  to  the  barn  unable  to 
take  away  the  stolen  property  or  to  gain 
their  •  own  liberty  without  breaking  the 
building.  If  they  had  opened  another  door 
and  escaped  by  it,  their  liability  would  not 
seriously  be  questioned.  It  is  immaterial 
by  what  door  they  escaped,  so  long  as  they 
and  the  stolen  property  were  imprisoned  in 
the  barn  and  it  was  necessary  for  them  to 
remain  in  or  break  out.  The  same  result 
would  follow  if  the  door  had  remained  open 
while  they  were  killing  the  heifer  and  the 
wind  had  caused  it  to  close.    They  could  not 

fet  out  without  breaking  the  building, 
'he  owner  of  a  house  purposely  leaves  the 
front  door  open;  a  sneak  thief  enters  it, 
closes  the  door  so  as  to  avoid  detection  from 
the  outside,  steals  an  overcoat,  raises  a  back 
window  and  jumps  out.  He  is  clearly  with- 
in tlie  intent  and  spirit  of  the  burglary 
statute.  It  is  immaterial  whether  he 
jumps  out  of  the  back  window,  or  returns 
and  opens  the  door  which  he  had  closed  to 
hide  his  acts." 

And  in  Atkinson  v.  State,  5  Baxt.  569,  30 
Am.  Rep.  69,  one  who,  for  the  purpose  of 
committing  a  felony,  entered  a  house  with- 
out breaking,  but  who  in  making  his  escape 
broke  out,  was  held  not  to  be  guilty  of 
burglary  under  a  provision  of  the  Code 
which  provided  that  "any  person  who,  after 
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having  entered  any  of  the  premises  men- 
tioned in  the  Ist  section,  of  this  article 
with  intent  to  commit  a  felony,  break  such 
premises,  he  shall  be  punished  in  the  same 
way  as  if  he  had  broken  into  the  premises 
in  the  first  instance."  The  court  stated 
that  this  is  nothing  more  than  the  princi- 
ple of  the  common  law  that  breaking  in 
furtherance  of  the  design,  that  is,  feloni- 
ous purpose  after  entry,  makes  out  the  of- 
fense; that  it  cannot  mean  that  breaking 
after  abandonment  of  the  purpose,  and  for 
a  different  purpose  than  the  commission  of 
a  felony,  shall  be  referred  arbitrarily  to  the 
felonious  design;  otherwise,  a  party  who, 
by  trespass,  enters  a  house  with  design  to 
steal,  who  changes  his  mind  and  abandons 
that  purpose,  but  in  going  out  of  the  house 
unlocks  a  door  for  egress,  would  be  guilty 
of  burglary,  to  which  view  the  court  said 
it  could  not  give  its  assent.  The  court 
added  that  the  door  in  this  case  was  un- 
locked for  escape  from  the  house,  not  for 
entrance  or  in  forwarding  a  felonious  de- 
sign, and  that  there  was  no  felonious  break- 
ing in  this  view,  and  distinguished  cases 
which  held  that  breaking  out  was  burglary 
as  being  cases  where  the  indictment  had  a 
count  for  breaking  out  of  a  house,  which 
was  expressly  made  burglary  by  statute. 

As  to  breaking  as  affected  by  defendant's 
authority  to  enter  the  building,  see  note  to 
State  V.  Corcoran,  post,  1016. 

J.  H.  B. 
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RE  TOWN  OF  AFTON. 

(43  Okla.  720,  144  Pac.  184.) 

Constitutional     Jaw  —  municipal     re- 
fundinij:  warrants. 

1.  Section  1,  chap.  117,  Sess.  Laws  1910, 
is  in  conflict  with  §  26,  art.  10,  of  the  Con- 
stitution, and  is  void. 

Municipal  corporations  —  indebtedness 
—  validity. 

2.  The  officials  of  the  town  of  Aft  on  is- 
sued warrants  to  talce  up  an  indebtedness 
in  an  amount  approximating  $8,000,  created 
in  excess  of  the  revenue  and  income  pro- 
vided for  the  payment  of  current  expenses 
of  said  town  for  the  years  in  which  said 
warrants  were  issued.  Held,  that  said  in- 
debtedness was  created  in  violation  of 
§  26,  art.  10,  of  the  Constitution,  and  the 
same  is  a  nullity,  and  constitutes  no  lia- 
bility against  such  municipality. 

Same  —  warrants  —  validity. 

3.  Said  warrants,  having  been  issued  in 
violation  of  §  26,  art.  10,  Const.,  are  a 
nullity,  and  the  court  is  powerless  to  vali- 
date same. 

Same  -~  ratification. 

4.  The  warrants  issued  as  evidence  of 
said  indebtedness,  being  utterly  void  for 
want  of  power  to  create  said  indebtedness, 
were  not  subject  to  ratification,  and  could 
not  be  made  valid  by  a  vote  of  three  fifths 
of  the  legal  voters  of  said  municipality,  nor 
by  a  decree  of  the  court,  since  the  power 
to  authorize  originally  is  a  condition  prece- 
dent to  the  power  to  ratify  subsequently. 

Same  —  notice  of  powers. 

5.  One  who  deals  with  a  municipality 
does  80  with  notice  of  the  limitations  on 
its  or  its  agents'  powers.  All  are  presumed 
to  know  the  law,  and  those  who  contract 
with  a  municipality  or  furnish  it  supplies 
do  so  with  such  knowledge;  and  if  they  go 
beyond  the  limitations  imposed,  they  do 
so  at  their  peril. 

Same  —  limitation  of  indebtedness. 

6.  It  is  plain  that  the  intention  of  §  26, 
art.  10,  of  the  Constitution,  is  to  require 
municipalities  to  carry  on  their  corporate 
operations  upon  a  cash  basis.  The  revenues 
and  income  provided  for  each  year  must  pay 
the  expenditures  of  such  year;  and  any 
debt  or  contract  sought  to  be  created  in 
excess  of  such  revenues  and  income  pro< 
vided  creates  no  liability  against  such  mu* 
nicipality,    unless    it    be    authorized    by    a 
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vote  of  three  fifths  of  the  legal  voters  be- 
fore or  at  the  time  of  creating  same,  and 
comes  within  the  limitations  therein  ex> 
pressed. 

(November  10,  1914.) 

ERROR  to  the  District  Court  for  Ottawa 
County  to  review  a  judgment  refusing 
to  approve  certain  alleged  indebtedness 
and  warrants  issued  as  evidence  thereof, 
created  by  petitioner,  and  to  validate  said 
warrants.    Affirmed. 

The  facts  are  stated  in  the  opinion. 
Mr.  Charles  A.  lioomls  for  plaintiff  in 
error. 

Riddle,  J.,  delivered  the  opinion  of  the 
court : 

This  proceeding  in  error  is  prosecuted 
from  a  judgment  of  the  district  court  of 
Ottawa  county  refusing  to  approve  certain 
alleged  indebtedness  and  warrants  issued 
as  evidence  thereof,  created  by  the  town  of 
Afton,  and  in  refusing  to  validate  said 
outstanding  warrants  by  decree  of  said 
court.  On  the  19th  day  of  January,  1914, 
the  town  of  Afton,  through  its  officers;  filed 
its  amended  petition  in  the  district  court, 
wherein  it  is  alleged  in  substance  that  on 
said  date  said  town  had  an  outstanding  in- 
debtedness aggregating  $7,950.60,  evidenced 
by  certain  warrants  issued  in  excess  of  the 
annual  revenue  and  income  of  said  town  in 
payment  of  services  and  material  furnished 
said  town;  that  said  toi^-  received  the 
benefit  of  same;  that  the  amount  paid  for 
such  services  and  material  was  fair  and 
reasonable;  that  said  indebtedness  wa::i 
ratified  and  approved  by  said  town  at  an 
election  held  for  that  purpose  on  the  loth 
day  of  April,  1913,  under  and  by  virtue 
of  §  26,  art.  10,  of  the  Constitution,  and 
an  act  of  the  legislature,  approved  March 
28,  1910,  entitled  "An  Act  Providing  for 
the  Validation  of  Certain  Outstanding 
Warrants  in  Incorporated  Towns  and 
Cities,  etc.;"  that  said  town  has  no  funds 
with  which  to  pay  said  outstanding  war- 
rants; that  by  an  ordinance  passed  by  the 
president  and  board  of  trustees  of  said 
town  on  the  2l8t  day  of  April,  1913,  the 
negotiable  coupons  of  said  town,  in  an 
amount  aggregating  $8,000,  were  author- 
ized and  directed  to  be  issued  upon  the  ap- 
proval by  the  court  and  a  judgment  validat- 
ing said   indebtedness.     Ordinance  No.   19, 


Note.  — •  As  to  ratification  by  public  cor* 
poration  of  invalid  contract,  see  note  to 
Weil,  R.  &  Co.  V.  Newbern,  L.R.A.1916A, 
1023. 

Generally,  as  to  rights  and  remedies 
where  contracts,  bonds,  or  other  instru- 
ments of  a  public  corporation  are  invalid, 
see  note  to  Hagerman  v.  Hagerman,  L.R.A. 
L.R.A.1916D. 


191 5 A,  904,  and  other  notes  there  referred 
to  on  specific  phases  of  the  subject. 

Notes  on  various  questions  relating  to 
limitation  of  municipal  indebtedness  may 
be  found  by  consulting  the  Index  to  L.Rj(. 
Notes,  under  the  title,  "Municipal  Corpora- 
tions," §§  66-67. 
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referred  to  in  said  petition,  authorized  the 
calling  of  a  special  election,  and  states  that 
the  purpose  of  same  is  to  issue  bonds  in 
the  sum  of  $8,000,  to  pay  the  indebtedness 
of  said  town,  which  was  evidenced  by  war- 
rants issued  in  excess  of  the  annual  revenue 
and  income  provided.  An  itemized  state* 
ment  of  said  warrants  appears  in  the  rec- 
ord, running  from  March,  1910,  which 
shows  that  they  were  issued  to  pay  the 
current  expenses  of  said  town  for  the  years 
1910  and  1911.  A  copy  of  the  official 
ballot,  as  disclosed  by  the  record,  shows 
that  the  purpose  of  said  bond  issue  was  to 
pay  an  indebtedness  evidenced  by  warrants 
issued  in  excess  of  the  annual  revenue  and 
income  provided  by  the  proper  authorities 
for  paying  the  running  expenses  of  said 
town.  Ordinance  No.  120  of  said  town,  pro- 
viding for  the  issuance  of  said  negotiable 
coupon  bonds,  also  shows  that  the  purpose 
is  to  pay  an  indebtednc  ;  of  said  town,  evi- 
denced by  said  warrants  issued  in  excess 
of  the  income  and  revenues  provided. 

Upon  a  hearing  of  said  matter  by  the 
court,  the  relief  prayed  was  denied,  upon 
the  ground  and  for  the  reason  that  said 
indebtedness  was  .created  in  excess  of  the 
revenue  and  income  of  said  town,  and  the 
warrants  issued  as  evidence  thereof  were 
issued  in  payment  of  services  and  material 
furnished  said  town  for  the  fiscal  year  in 
which  said  material  and  services  were  so 
furnished;  that  said  indebtedness  was  in- 
curred without  the  assent  of  three  fifths  of 
the  voters  of  said  town  first  having  been 
obtained;  that  said  indebtedness  was  there- 
fore void  and  of  no  force  and  effect,  as  the 
debt  was  created  in  violation  of  §§  26  and 
27  of  article  10  of  the  Constitution,  and 
the  court  had  no  jurisdiction  to  grant  the 
relief  sought.  The  court  furtlier  held  that 
chapter  117,  Sess.  Laws  1910,  was  in  con- 
flict with  §  26,  art.  10,  of  the  Constitution, 
and  was  void. 

The  petitioner  has  filed  its  petition  in 
error  in  this  court,  with  original  case 
made  attached.  The  only  errors  assigned 
which  need  to  be  considered  are:  (1)  That 
the  decision  of  the  court  is  contrary  to 
law;  (2)  That  the  decision  of  the  court 
is  contrary  to  the  law  and  the  evidence. 
This  record  presents  two  propositions  for 
our  consideration:  (Ij  Is  the  act  of  the 
legislature  contained  in  chapter  117,  Sess. 
Laws  1910,  in  conflict  with  §  26,  art.  10, 
of  the  Constitution 7  (2)  Is  the  indebtedness 
and  the  warrants  issued  as  evidence  there- 
of sought  to  be  refunded  by  this  proceed- 
ing, void,  for  the  reason  that  the  same  was 
an  attempt  to  create  a  debt  contrary  to  § 
26,  art.  10,  Const.,  and  contrary  to  §  9, 
chap.  80,  Sess.  Laws  1910-11? 

Section  26,  art.  10,  Const.,  provides:  "No 
L.RJ1.1915D, 


county,  city,  town,  township,  school  dis- 
trict, or  other  .political  corporation,  or 
subdivision  of  the  state,  shall  be  allowed 
to  become  indebted,  in  any  manner,  or  for 
any  purpose,  to  an  amount  exceeding,  in 
any  year,  the  income  and  revenue  providt-d 
for  such  year,  without  the  assent  of  three 
fifths  of  the  voters  thereof,  \oting  at  an 
election,  tp  be  held  for  that  purpose,  nor  in 
cases  requiring  such  assent,  shall  any  in* 
debtedness  be  allowed  to  be  incurred  to 
an  amount  including  existing  indebtedness* 
in  the  aggregate  exceeding  5  per  eentum 
of  the  valuation  of  the  taxable  property 
therein  to  be  ascertained  from  ihe  last  as- 
sessment for  state  and  county  purposes  pre^ 
vious  to  the  incurring  of  such  indebted- 
ness: Provided,  that  any  county,  city, 
town,  township,  school  district,  or  other 
political  corporation,  or :  subdivision  of  the 
state,  incurring  any  indebtedness,  requir- 
ing the  assent  of  the  voters  as  aforesaid, 
shall,  before  or  at  the  time  of  doing  so,  pro- 
vide for  the  collection  of  an  annual  tax 
sufficient  to  pay  the  interest  on  such  in- 
debtedness as  it  falls  due,  and  also  to  con- 
stitute a  sinking  fund  for  the  payment  of 
the  principal  thereof  within  twenty-five 
years  from  the  time  Of  contracting  the 
same," 

It  cannot  be  questioned  that  the  alleged 
indebtedness  evidenced  by  the  warrants 
soiight  to  be  refunded  by  this  proceeding 
was  in  excess  of  the  income  and  revenue 
provided  for  such  town  for  the  year  ia 
which  said  indebtedness  was  attempted  to 
be  created,  and  that  no  election  waa  held 
before  or  at  the  time  of  the  incurring  of 
same  for  the  purpose  of '  securing  the  as- 
sent of  three  fifths  of  the  voters  of  such 
town  to  the  creation  of  said  indebtedness 

Section  1,  chap.  117,  p.  244,  Seas.  Law& 
1910,  provides:  "If  any  incorporated  town 
or  cities  shall  now  or  may  hereafter  have 
outstanding  warrants  issued  in  payment  of 
current  expenses  for  any  year,  and  shall  de- 
sire to  refund  such  indebtedness  in  the 
manner  now  provided  by  law,  and  it  shall 
appear  that  any  such  warrants  were  issued 
in  excess  of  the  annual  revenues  and  in- 
come of  such  city  or  incorporated  town, 
theq  the  court  which  shall  be  petitioned 
for  authority  to  refund  such  indebtedness 
shall  inquire  whether  or  not  such  city  or 
incorporated  town  received  actual  benefit 
by  way  of  services  or  material  furnished 
said  city  or  incorporated  town  in  payment 
of  which  said  warrant  was  issued,  and  that 
the  amount  so  paid  was  the  fair  and  rea- 
sonable value  for  such  services  or  mate- 
rial, and  if  it  shall  be  so  determined  by 
said  court,  then  the  court  shall  so  stat<» 
in  its  decree,  and  said  decree  shall  validate 
said  warrants  and  permit  such  city  or  in- 
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corporated  town  to  refund  the  indebted- 
ness represented  by  said  warrants,  provided 
that  no  sucli  warrants  shall  be  re- 
funded until  the  close  of  the  fiscal  year 
during  which  they  were  issued." 

If  it  was  the  purpose  of  this  act  to  au- 
thorize the  court  to  give  its  approval  to 
any  municipal  corporation  to  issue  bonds 
in  payment  of  an  indebtedness  which  did 
not  exceed  the  revenue  and  income  which 
had  been  provided  by  the  proper  officials 
for  such  year,  although  such  indebtedness 
may  have  exceeded  the  actual  revenue  and 
income  collected  by  said  municipality,  then 
it  would  doubtless  be  valid.  On  the  other 
hand,  if,  construing  the  act  as  a  whole,  it 
is  made  clear  that  it  was  the  intent  of 
the  legislature  to  authorize  the  court  to 
make  valid  a  pretended  obligation  of  the 
municipality,  which  was  attempted  to  be 
created  in  violation  of  §  26,  art.  10,  of  the 
Constitution,  and  which  was,  as  a  matter 
of  law,  invalid,  then  such  act  is  in  conflict 
with  both  the  letter  and  spirit  of  said  pro- 
vision of  the  Constitution,  supra,  and  must 
fall.  Considering  every  part  of  said  sec- 
t4on,  it  is  apparent  that  the  purpose  in 
passing  the  same  was  an  attempt  on  the 
part  of  the  legislature  to  authorize  the 
court  to  validate  indebtedness  attempted  to 
be  created,  which  is  invalid  under  the  Con- 
stitution. This  the  legislature  has  no 
power  to  do.  It  could  not  authorize  the 
court  to  give  life  and  validity  to  some- 
thing which  never  had  any  legal  existence. 
If  the  debt  was  not  created  in  violation  of 
the  provision  of  the  Constitution,  quoted 
supra,  then  this  act  of  the  legislature  is 
superfluous,  in  that  said  debt  or  contract 
would  need  no  decree  of  the  court  to  vali- 
date it.  It  would  be  valid,  if  created  in 
compliance  with  the  Constitution  and  law, 
without  a  decree  of  the  court  to  validate 
same,  and  would  only  require  the  approval 
of  the  court  to  the  issuance  of  refunding 
bonds  in  the  manner  provided  for  by  law. 
It  cannot  be  said  that  this  act  is  neces- 
sary in  order  to  authorize  the  funding  of 
said  indebtedness  or  outstanding  warrants, 
if  it  was  in  fact  a  valid  indebtedness,  for 
the  reason  that  §  362,  Rev.  Laws  1910  (§ 
372,  Comp.  Laws  1909)  contains  complete 
provisions  for  refunding  outstanding  war- 
rants and  indebtedness,  if  the  same  are  a 
legal  obligation,  and  full  power  is  given 
to  the  court  to  determine  such  issues;  and 
it  must  be  conceded  that,  if  the  indebted- 
ness is  illegal  and  void  by  reason  of  having 
been  contracted  in  violation  of  the  plain 
provision  of  the  Constitution,  the  court 
would  be  unauthorized  to  sanction  the  bond 
issue.  The  legality  of  the  indebtedness  is 
one  of  the  issues  the  court  must  determine 
in  a  proceeding  to  refund  outstanding 
L.R.A.1915D. 


warrants.  It  is  argued,  however,  that  this 
is  a  debt  of  honor;  that  it  is  conceded  that 
the  town  and  its  citizens  received  the  bene- 
fit of  and  full  value  for  this  Indebtedness; 
and,  inasmuch  as  the  people  have  ratified 
the  same,  that  the  court  should  refuse  to 
hold  that  it  is  void  as  being  in  conflict 
with   the  Constitution. 

If  we  were  authorized  to  inaugurate 
policies  and  to  amend  the  organic  law  to 
meet  such  contingencies,  this  argument 
might  appeal  to  us  with  some  force.  The 
framers  of  the  Constitution,  and  the  people 
in  approving  same,  have  deemed  it  wise  to 
place  a  limitation  upon  all  the  people  and 
upon  every  political  subdivision  of  the 
state;  and  if  the  legislature,  or  any  polit- 
ical subdivision  of  the  state,  may,  by  its 
acts,  exceed  the  limitations  placed  upon  it 
by  the  Constitution,  create  a  debt  in  con- 
flict therewith,  and  thereafter  ratify  such 
debt  and  thereby  make  it  valid,  it  would 
simply  mean  the  destruction  of  this  pro- 
vision of  the  Constitution.  If  the  town 
of  Afton  can  contract  a  debt  and  bind  its 
people  to  the  amount  of  $8,000  in  excess 
of  the  limitations  imposed  by  the  Constitu- 
tion, then  it  necessarily  follows  it  may 
create  a  debt  of  $80,000  or  $800,000.  If 
one  town  may,  in  violation  of  the  Consti- 
tution, contract  an  obligation  for  which 
the  people  may  be  held  liable,  then  every 
other  town  in  the  state  may  do  likewise. 
If  this  court  authorizes  or  permits  this 
provision  of  the  Constitution  to  be  nullified 
in  this  manner,  as  a  logical  sequence,  every 
other  provision  of  the  Constitution  may 
likewise  be  disregarded  and  violated. 

28  Cyc.  p.  1540,  states  the  rule  as  fol- 
lows: 

"  Tay  as  you  go'  expresses  a  municipal 
rule  prevailing  in  some  states  that  annual 
expenditures  must  be  restricted  to  annual 
revenue,  of  which  every  person  contracting 
with  a  municipal  corporation  must  take 
notice  at  his  peril." 

Again,  on  page  1560,  id:  "A  contract 
made  by  a  municipality  in  excess  of  its 
debt  limit  as  fixed  by  the  Constitution  or 
by  statute  is  void,  at  least  as  to  the  ex- 
cess; and  everyone  dealing  with  a  munici- 
pality is  charged  with  notice  of  a  limita- 
tion upon  the  amount  of  its  indebtedness. 
Municipal  indebtciness  in  excess  of  a  con- 
stitutional limitation  cannot  be  made  good 
by  ratification,  since  power  to  authorize 
originally  is  a  condition  precedent  to  the 
power  to  ratify  subsequently.  ...  A 
municipal  contract,  expenditure,  or  appro- 
priation, invalid  when  made,  may  be  cured 
by  subsequent  legislation,  unless  the  in- 
validitv  result  from  a  violation  of  a  con- 
stitutional  inhibition." 

It   will   be   seen   from   this  that  a  debt 
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attempted  to  be  created  in  excess  of  a 
limitation  in  the  Constitution  cannot  be 
ratified  by  a  vote  of  the  people.  O'Neil 
Engineering  Co.  v.  Ryan,  32  Okla.  738,  124 
Pac  19.  We  therefore  hold  that  chapter 
117,  Sess.  Laws  1910,  is  in  conflict  with 
§  26,  art.  10,  of  the  Constitution,  hence 
is  unconstitutional  and  void. 

The  record  shows  affirmatively  that  the 
warrants  sought  to  be  refunded  by  this 
proceeding  were  issued  in  excess  of  the 
income  and  revenue  provided  for  the  town 
of  Afton  for  the  year  in  which  said  debt 
was  attempted  to  be  created,  and  are  clear- 
ly void,  under  the  provision  of  the  Consti- 
tution, quoted  supra,  and  did  not  create  a 
liability  against  the  town.  If  the  statute, 
which  we  hold  to.  be  in  conflict  with  the 
Constitution  and  void,  had  been  held  to  be 
valid,  yet  the  court  could  not  have  validated 
the  indebtedness  or  the  warrants  issued  in 
payment  of  same,  for  the  reason  the  same 
is  clearly  in  violation  of  §  26,  art.  10,  Const., 
supra.  It  is  clear  that  it  is  the  policy  of 
our  government  and  the  spirit  of  the  Con- 
stitution that  debts  shall  not  be  contracted 
or  in  any  way  recognized  as  legal,  when 
created  in  excess  of  the  limitations  of  the 
Constitution.  The  legislature,  in  enacting 
chapter  80,  Sess.  Laws  1910-11,  clearly 
recognizes  this  spirit;  and  certainly,  in  the 
face  of  §  9  of  said  statute,  the  court  could 
not  validate  or  authorize  the  issuance  oi 
bonds  in  payment  of  the  warrants  in  ques- 
tion. Said  section  provides:  "It  shall  be 
unlawful  for  the  board  of  county  commis- 
sioners, the  city  council,  or  the  commission- 
ers of  any  city,  the  trustees  of  any  town, 
board  of  education,  township  board,  school 
district  board,  or  any  member  or  members 
of  the  aforesaid  commissioners,  or  of  any 
of  the  above  named  boards,  to  make  any 
contract  for,  incur,  acknowledge,  approve, 
allow,  or  authorize  any  indebtedness 
against  their  respective  municipality,  or  au- 
thorize it  to  be  done  by  others,  in  excess 
of  the  estimate  made  and  approved  by  the 
excise  board  for  such  purpose  for  such  cur- 
rent fiscal  year,  or  in  excess  of  the  specific 
amount  authorized  for  such  purpose  by  a 
bond  issue.  Any  such  indebtedness,  con- 
tracts incurred,  acknowledged,  approved, 
allowed,  or  authorized  in  excess  of  the  esti- 
mate made  and  approved  for  such  purpose 
for  such  current  fiscal  year,  or  in  excess 
of  the  specific  amount  authorized  for  such 
purpose  by  a  bond  issue,  shall  not  be  a 
charge  against  the  municipality  whose  offi- 
cer or  officers  contracted,  incurred,  ac- 
knowledged, approved,  allowed  or  author- 
ized or  attested  the  evidence  of  said  in- 
debtedness, but  may  be  collected  by  civil  i 
action  from  any  official  contracting,  in- 1 
curring,  acknowledging,  approving  or  an- 
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thorizing  or  attesting  such  indebtedness,  or 
from  his  bondsmen." 

Section  10  of  said  act  provides  that  any 
such  officer  violating  §  0  shall  be  guilty  of 
a  misdemeanor  and  fined  no  less  than  $100 
nor  more  than  $1,000,  and  shall  forfeit  and 
be  removed  from  his  office. 

It  is  suggested  that  to  hold  this  debt  to 
be  void  will  impair  the  credit  of  the  state 
and  cause  a  great  hardship  to  fall  upon 
the  parties  who  are  holding  these  warrants 
for  value,  and  who  relied  upon  the  in- 
tegrity of  the  people  to  pay  this  debt  of 
honor;  and  inasmuch  as  the  legal  voters 
of  said  town  have  shown,  by  their  vote, 
that  they  recognize  a  moral,  as  well  as  a 
legal,  obligation  to  pay  said  debt,  the  court 
sliould  not  require  them  to  repudiate  same. 
To  this  suggestion  we  reply  that  when 
the  question  of  enforcing  a  plain  pro- 
vision of  the  organic  law  is  presented  on 
one  side,  and  policies  and  hardships  on  the 
other,  our  duty  is  clear,  and  we  have  no 
choice.  The  plain  provision  of  the  Consti- 
tution must  be  obeyed  and  followed,  not 
only  by  the  courts,  but  by  everyone;  and 
it  is  the  solemn  duty  of  this  court,  when 
its  jurisdiction  is  properly  invoked,  to 
maintain,  and  not  destroy  or  impair,  the 
wise  provisions  of  this  sacred  document.  It 
is  better  that  the  courts  preserve  the  or- 
ganic law  and  protect  the  rights  of  all  the 
people  at  the  expense  and  hardship  of  a 
few  rather  than  to  relieve  the  few  of  this 
expense  and  hardship,  and  in  so  doing  de- 
stroy the  Constitution  and  jeopardize  the 
rights  of  all  the  people.  No  one  could  have 
been  misled  in  connection  with  this  trans- 
action, for,  as  we  have  seen,  this  debt  was 
created  and  the  warrants  issued  in  open 
violation  of  the  Constitution,  and  all  must 
be  presumed  to  have  known  the  law. 

It  follows  that  the  judgment  of  the  trial' 
court  must  be  affirmed,  and  it  is  ordered. 

All  the  Justices  concur. 


OKLAHOMA  SUPREME  COURT. 
(Division  No.  a.) 

MAX  ROBINOVITZ,  Plflf.  in  Err, 

V. 

J.  O.  HAMILL. 
(—  Okla.  — ,  144  Pac.  1024.)^ 

Partnership    — •    statutes    -^    fictitions 

name. 

1.  Sections  5023  and  5025,  Comp.  Laws 
1909,  and  §  2444,  Id.,  relate  to  partnerships 
composed  of  two  or  more  persons,  and  are 
not  intended  to  apply  to  one  person  who, 

Headnotes  by  Ha&bison,  O. 
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being  the  sole  person  interested  in  a  busi- 
ness, adopts  a  business  or  trade  name  under 
which  the  business  is  conducted. 

Name  —  rigrht  to  assume. 

2.  A  person,  being  the  sole  owner  and 
manager  of  a  business,  has,  in  the  absence 
of  a  statute  to  the  contrary,  the  right  to 
assume  any  name  under  which  he  chooses 
to  conduct  his  business,  so  long  as  such 
business  is  conducted  under  such  name 
in  good  faith,  and  may  maintain  an  action 
for  breach  of  contracts  made  under  such 
business  name. 

(December  8,  3914.) 

Il^RROR  to  the  County  Ck)urt  for  Creek 
L  County  to  review  a  judgment  in   de- 
fendant's fayor  in  an  action  brought  to  re- 


cover the  amount  alleged  to  be  due  on  % 
promissory  note  and  on  an  open  account 
for  supplies  purchased  by  defendant  from 
plaintiff.     Reversed. 

The  facts  are  stated  in  the  Commis- 
sioner's opinion. 

Mr.  C.  F.  Chapman,  for  plaintiff  in  er- 
ror: 

Without  abandoning  his  real  name,  a  per- 
son may  adopt  any  name,  style,  or  signa- 
ture wholly  different  from  his  own  name, 
by  which  he  may  transact  business,  exe- 
cute contracts,  issue  negotiable  papers,  and 
sue  and  be  sued. 

29  Cyc.  270;  Carlisle  v.  People's  Bank, 
122  Ala.  446,  26  So.  115;  Pease  v.  Pease,  35 
Conn.  131,  96  Am.  Dec.  225;  Graham  t. 
Eiszner,  28  111.  App.  269;   Re  Pelican  Ins. 


Note^  — •  Right  of  indiiHilual  to  change 
name  or  to  transact  husinesa  and 
malce  contracts  under  an  assumed 
name, 

I.  Scope,  982. 
II.  Right  to  change  name. 

a.  At  common  law,  982. 

b.  As  affected  by  statutes  providing 

for  change  of  name  by  judicial 
proceedings,  983. 
III.  Assumption  of  business  name,   983. 

I,  Scope* 

The  earlier  cases  on  this  question  will  be 
found  in  subdivisions  (pages  692,  693)  of 
a  note  to  Laflin  &  R.  Powder  Co.  v.  Steytler, 
14  L.R.A.  690,  on  the  acquisition  and  use 
by  an  individual  of  a  name. 

As  to  use  of  fictitious  name  as  affecting 
validity  of  instrument,  see  note  to  Wiehl  v. 
Robertson,  39  L.R.A.  423. 

And  as  to  validity  of  contracts  made  by 
individual  or  partnership  under  an  as- 
sumed name,  in  violation  of  a  statute  re- 
quiring the  filing  or  publishing  of  the  true 
name,  see  note  to  Hunter  v.  Patterson,  post, 
987. 

The  question  as  to  when  a  negotiable  in- 
strument is  deemed  payable  to  the  order 
of  a  fictitious  per  soil,  within  the  rule  which 
regards  such  an  instrument  as  payable  to 
bearer,  is  treated  in  a  note  to  Seaboard 
Nat.  Bank  v.  Bank  of  America,  22  L.R.A. 
(N.S.)   499. 

Tliis  note  does  not  include  the  question 
as  to  the  name  under  which  an  individual 
mav  sue  or  be  sued  (see  notes  in  14  L.R.A. 
693",  and  2  L.R.A.(X.S.)  1089)  :  nor  does  it 
include  cases  dealing  merelv  with  the  ques- 
tion of  the  right  of  an  individual  to  trans- 
act business  and  make  contracts  under  a 
fictitioiis  or  business  name  as  affected  by 
the  right  of  other  persons  to  the  exclusive 
use  of  the  name  (see  Index  to  L.R.A.  Notes, 
Names,  §§  17-19,  and  the  title  "Trade- 
names" ) .  Cases  passing  upon  the  question 
of  the  right  of  an  individual  to  add  to  his 
own  name  for  business  purposes  the  words 
"and  Co."  "and  Company,"  or  other  part- 
nership designation,  wh^  in  faot  there  is 
L.R.A.1915D. 


no  actual  partner,  as  affected  by  statutes 
regulating  the  use  of  partnership  names,  are 
also  excluded. 

A  distinction  should  be  observed  between 
the  right  of  an  individual  to  make  a  com- 
plete change  of  name  and  transact  business 
under  an  adopted  name  by  which  he  is  gen- 
erally known,  and  the  right,  without  such 
a  change,  to  adopt  an  additional  name  for 
business  purposes.  The  courts,  however, 
have  generally  not  made  a  distinction,  and» 
reasoning  from  the  doctrine  that  one  has  a 
right  to  change  his  name  and  adopt  any 
name  he  sees  fit,  which  as  a  general  proposi- 
tion is  well  established,  have  held  that  he 
can  assume  an  additional  name  under  which 
he  may  transact  business  and  make  valid 
contracts.  A  distinction  should  be  observed 
also  between  tlie  right  of  an  individual  to 
enforce  a  contract  entered  into  by  him  un- 
der an  assumed  name  and  his  liability  there- 
on, but,  in  many  of  the  cases  of  the  latter 
sort,  the  language  and  reasoning  of  the 
court  would  lead  to  the  conclusion  that  the 
right  to  enforce  the  contract  would  also 
have  been  upheld.  The  cases  in  general 
support  the  couclusion  reached  in  Robing- 

VITZ  v.  Ha  MILL. 

II,  Right  to  change  name, 

a.  At  conxmon  taw. 

Supplementing  note  in  14  L.R.A.  692. 

As  stated  in  the  earlier  .note  on  this  ques- 
tion (14  L.R.A.  692),  it  seems  that  a  man 
may  change  either  his  Christian  or  surname 
as  radically  and  as  often  as  he  desires,  if 
for  an  honest  purpose,  and  without  injury 
to  third  persons. 

"It  is  well  established  that  a  man  may 
lawfully  change  his  name  without  resorting 
to  legal  proceedings,  and  for  all  purposes 
the  name  thus  assumed  by  him  will  consti- 
tute his  legal  name,  just  as  much  as  if  he 
had  borne  it  from  birth;  and  legal  proceed- 
ings instituted  against  him  under  the  as- 
sumed name  will  bind  him  and  those  claim- 
ing under  him."  Chrietianson  v.  King 
Countv,  196  Fed.  791,  affirmed  in  122  C.  C. 
A«  188,  203  Fed.  894. 
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Co.  47  La.  Ann.  936,  17  So.  427;  Sparks  v. 
Despatch  Transfer  Co.  104  Mo.  531,  12 
L.RJV.  714,  24  Am.  St.  Rep.  351,  16  S.  W. 
417 ;  England  v.  New  York  Pub.  Co.  8  Daly, 
S76;  Snook's  Petition,  2  Hilt.  566;  Rich  v. 
Mayer,  26  N.  Y.  S.  R.  107,  7  N.  Y.  Supp.  69; 
Linton  v.  First  Nat.  Bank,  10  Fed.  894. 

Plaintiff,  in  doing  business  under  the 
name  of  the  Producers  Supply  Company,  is 
not  doing  business  in  violation  of  the  let- 
ter of  the  statute  in  question. 

Leader  Printing  Co.  v.  Lowry,  9  Okla. 
89,  59  Pac.  242;  Gay  v.  Seibold,  97  N.  Y. 
472,  49  Am.  Rep.  533;  Bull's  Head  Bank  v. 
McFeeters,  9  Jones  &  S*  218;  Swords  v. 
Owen,  43  How.  Pr.  176,  2  Jones  &  S.  277; 
Caswell  V.  Hazard,  121  N.  Y.  496,  18  Am. 
St.  Rep.  833,  24  N.  E.  707;  Barron  v.  Yost, 


16  Daly,  441,  12  N.  Y.  Supp.  455;  Rosen- 
heim V.  Rosenfield,  37  N.  Y.  S.  R.  551,  13 
N.  Y.  Supp.  720;  Blake  v.  Barnes,  26  Abb. 
N.  C.  215,  12  N.  Y.  Supp.  69;  Martino  v. 
Kirk,  55  Hun,  474,  8  N.  Y.  Supp.  758 ;  Delvin 
V.  Peek,  136  Fed.  167 ;  Lauferty  v.  Wheeler, 
11  Daly,  194;  1  Bates,  Partn.  205;  Kent 
V.  Mojonier,  36  La.  Ann.  259;  30  Cvc. 
420;  Wolfe  v.  Joubert,  45  La.  Ann.  llBo, 
21  L.R.A.  772,  13  So.  806;  Sinnott  v. 
German-American  Bank,  164  N.  Y.  386, 
58  N.  E.  286,  affirming  33  App.  Div.  641, 
54  N.  Y.  Supp.  1110;  Zimmerman  v. 
Erhard,  83  N.  Y.  74,  38  Am.  Rep.  396, 
affirming  8  Daly,  311,  58  How.  Pr.  11; 
Wood  V.  Erie  R.  Co.  72  N.  Y.  196, 
28  Am.  Rep.  125,  affirming  9  Hun,  648; 
Pollard  V.  Brady,  16  Jones  &  S.  476;  Bau- 


A  person  has  the  right  to  adopt  any  name 
he  sees  fit.  Delaney  v.  Gaylord,  131  N.  Y. 
Supp.  890. 

**A  man  may  change  his  name  at  will,  and 
sue  or  be  sued  in  any  name  in  which  he  is 
known  and  recognized.  .  .  .  So,  a  per- 
son may  adopt  any  name  in  which  to  prose- 
cute business,  and  may  sue  or  be  sued  in 
such  a  name."  Emery  v.  Kipp,  154  Cal.  83, 
19  L.R.A.{N.S.)  983,  129  Am.  St.  Rep.  141, 
97  Pac.  17,  16  Ann.  Cas.  792. 

Supporting  the  right  of  an  individual  at 
common  law  to  change  his  name  iri  good 
faith  without  resort  to  formal  proceedings 
for  that  purpose,  and  to  adopt  a  new  name 
under  which  he  may  transact  business  and 
makfe  valid  contracts,  are  also  the  following 
cases:  Milbra  v.  Sloss-Sheffield  Steel  &  L 
Co.  182  Ala.  622,  46  L.R.A.(N.S.)  274,  62 
So.  176;  Shain  v.  DuJardin,  4  Cal.  Unrep. 
905,  38  Pac.  529;  Loser  v.  Plainfleld  Say. 
Bank,  149  Iowa,  672,  31  L.R.A.(N.S.)  1112, 
128  N.  W.  1101;  Coplin  v.  Woodmen  of  the 
World,  105  Miss.  115,  62  So.  7;  Smith  v. 
United  States  Casualty  Co.  197  N.  Y.  420, 
26  L.R.A.(N.S.)  1167,  90  N.  E.  947,  18  Ann. 
Cas.  701;  Re  Burstein,  69  Misc.  41,  124  N. 
Y.  Supp.  989;  Roberts  v.  Mosier,  35  Okla. 
691,  132  Pac.  678,  Ann.  Cas.  1914D,  423; 
Mutual  Ben.  L.  Ins.  Co.  v.  Cummings,  66  Or. 
272,  47  L.R.A.(N.S.)  262,  126  Pac.  982,  133 
Pac.  1169;  Re  McUlta,  189  Fed.  26a. 

1).  As  affected  hy  statutes  providing  for 
change  of  name  by  judicial  proceed' 
ings. 

The  earlier  cases  on  this  question  will  be 
found  in  a  note  to  Smith  v.  United  States 
Casualty  Co.  26  L.R.A.(N.S.)   1167. 

The  conclusion  reached  in  the  cases  cited  in 
that  note,  that  statutes  providing  a  mode  of 
changing  one's  name  do  not  abrogate,  but 
are  in  affirmance  and  aid  of,  the  common 
law,  is  supported  by  the  later  cases  of  Re 
Burstein,  69  Misc.  41,  124  N.  Y.  Supp.  989, 
and  Re  McUlta,  189  Fed.  250. 

In  Re  Burstein,  supra,  the  court  intimat- 
ed, however,  that  in  one  respect  the  statute 
might  limit  the  common-law  right  in  that 
it  prdvides  that  on  and  after  the  day  speci- 
L.R.A.1915D. 


fied  in  the  order  of  the  court  for  the  change 
to  take  effect,  the  applicant  shall  "be  known 
by  the  name  which  is  thereby  authorized  to 
be  assumed,  and  by  no  other  name,"  and 
that  it  might  well  be,  therefore,  that  after 
a  man  has  acquired  a  name  by  judicial  de- 
cree, he  cannot  acquire  another  without  re- 
sorting to  the  courts.  See,  to  a  similar 
effect.  Smith  v.  United  States  Casualty  Co. 
supra. 

///.  Assumption  of  business  name. 

See  also  cases  in  note  in  14  L.R.A.  693. 

It  is  the  established  rule  that  in  business 
matters  a  contract  may  be  entered  into  by  a 
person  by  any  name  he  may  choose  to  as- 
sume; all  the  law  looks  to  is  the  identity 
of  the  individufal.  Scanlan  v.  Gfimmer,  71 
Minn.  351,  70  Am.  St.  Rep.  326,  74  N.  W. 
146. 

So,  in  White  ▼.  Hartman,  —  Colo.  App. 
— ,  145  Pac.  716,  it  was  said  that  "a  per- 
son may  adopt  or  assume  any  name  in 
which  he  prefers  to  do  business,  or  may  con- 
summate any  individual  transaction  in  any 
name  he  may  adopt,  and  will  thereafter  be 
responsible  in  the  assumed  name." 

"It  is  a  general  principle  of  law  that 
one  in  the  transaction  of  business  may  use 
a  purely  artiftcial  name,  or  assume  the 
proper  name  of  some  other  natural  person, 
and  the  person  who  thus  adopts  a  fictitious 
name  or  who  uses  the  name  of  the  other  per- 
son will  be  held  liable  on  the  contracts,  where 
the  evidence  clearly  shows  that  the  name  is 
artificial,  or  that  the  name  of  the  other 
person  was  used  without  his  authority, 
and  that  only  the  party  using  it  is  inter- 
ested in  the  transaction  of  the-  business 
and  in 'the  contract  so  made."  Tuggle  v. 
Bank  of  Cave  Spring,  8  Ga.  App.  291,  68 
S.  £.  1070.  In  this  case  th«  administratrix 
of  one  who  signed  a  note  in  a  name  other 
than  his  own  was  held  liable  in  an  action 
on  the  note  as  the  individual  contract  of 
the  intestate,  the  name  signed  being  that  of 
another  person  who  had  not  authorized  the 
signature. 

And  in  Roberts  v.  Moeier,  35  Okla.  691« 
132  Pac.  678,  Ann.  Cas.  1914D,  423,  it  was 
said  (syllabus)  that  "a  contract  or  obliga- 
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mann  v.  De  Logerot,  58  N.  Y.  S.  R.  161,  26 
N.  Y.  Supp.  986. 

Messrs.  Thompson  &  Smith,  for  defend- 
ant in  error: 

Plaintiff  is  doing  business  in  violation 
of  the  statute  making  it  a  misdemeanor  to 
do  business  under  a  fictitious  partnership 
name. 

Bradley  Fertilizer  Co.  v.  South  Pub.  Co. 
4  Misc.  172,  23  N.  Y.  Supp.  675;  Mattox  v. 
State,  115  Ga.  212,  41  S.  E.  709;  Leader 
Printing  Co.  v.  Lowry,  9  Okla.  89,  59  Pac. 
242;  Palmer  v.  Pinkham,  33  Me.  32;  Peo- 
ple y.  Strauss,  97  111.  App.  47;  Kilboum 
City  V.  Southern  Wisconsin  Power  Co.  149 
Wis.  168,  136  N.  W.  499. 

The  note  and  account  are  void  and  will 


not    support   an   action   in   behalf    of   the 
plaintiff  against  the  defendant. 

Huston  V.  Scott,  20  Okla.  142,  35  L.R.A. 
(N,S.)  721,  94  Pac.  612;  Light  v.  Conover, 
10  Okla.  732,  63  Pac.  966;  Bass  v.  Smith, 
12  Okla.  485,  71  Pac.  628;  Watt  v.  Amoa, 
14  Okla.  178,  79  Pac.  109;  Williams  v. 
Steinmetz,  16  Okla.  104,  82  Pac.  086;  Jack- 
son V.  Baker,  48  Or.  155,  85  Pac.  512; 
Atchison,  T.  &  S.  F.  R.  Co.  v.  Holmes,  180 
Okla.  92,  90  Pac.  22;  McLaughlin  v.  Ard- 
more  Loan  &  T.  Co.  21  Okla.  173,  95  Pac. 
779. 

Harrison,  C,  filed  the  following  opinion : 
Max  Robinovitz  was  engaged  in  the  busi- 
ness of  furnishing  supplies  for  oil  wells  and 
well  drilling  outfits  under  the  name  of  the 


tion  may  be  entered  into  by  a  person  by 
any  name  he  may  choose  to  assume.  The 
law  only  looks  to  the  identity  of  the  indi- 
vidual, and  when  that  is  clearly  established, 
the  act,  when  free  from  fraud,  will  be  bind- 
ing." 

"It  is  true  if  one  signs  and  delivers  a 
contract  in  the  name  of  a  fictitious  person, 
or  a  real  person  whom  he  assumes  to  be, 
he  will  be  held  liable  on  such  contract." 
Radley  v.  Meeks,  178  Mo.  App.  238,  165  S. 
W.  1192,  holding,  however,  that  in  this  in- 
stance the  defendant  had  not  assumed  a 
fictitious  name. 

In  holding  that  an  individual  cannot 
avoid  liability  on  a  contract  entered  into 
under  an  assumed  name,  the  court  in  Preiss 
V.  Le  Poidevin,  19  Abb.  N.  C.  123,  9  N.  Y. 
S.  R.  695,  said:  "The  courts  have  held  that 
a  person  can  have  two  names.  Can  one  con- 
tract with  another  under  a  name  she  repre- 
sents to  be  her  name,  and  then  avoid  lia- 
bility on  the  contract  when  her  identity  is 
unquestioned,  by  claiming  that  the  name 
she  held  out  to  be  her  own  was  not  the  name 
by  which  she  was  best  known  to  the  world? 
Admitting  that  she  was  known  by  the  as- 
sumed name  to  the  contracting  party  by  her 
own  representation  to  him,  we  think  the 
name  under  which  she  contracted  was  her 
name  for  the  purpose  of  the  contract,  and 
she  is  estopped  from  denying  or  repudiating 
the  same  for  the  purpose  of  relieving  her- 
self from  the  obligations  of  the  contract  and 
covenants  made  by  her  under  such  name. 
There  is  nothing  so  sacred  in  a  name  that 
right  and  justice  should  be  sacrificed  to  its 
sanctity.  There  is  nothing  in  the  law  pro- 
hibiting one  from  taking  another  name  if 
he  desires,  and  contracting  under  the  name 
he  may  ehoose  to  assume." 

To  a  similar  effect  are  Pease  v.  Pease,  35 
Conn.  131,  96  Am.  Dec.  225,  and  Gotthelf 
V.  Shapiro,  136  App.  Div.  1,  120  N.  Y.  Supp. 
210,  subsequent  proceedings  in  146  App. 
Div.  918,  131  N.  Y.  Supp.  1117,  and  210  N. 
Y.  538,  103  N.  £.  1124,  holding  also  that 
the  principle  is  not  affected  by  the  fact  that 
there  is  a  living  person  who  bears  the  as- 
sumed name.  In  Pease  v.  Pease,  supra,  the 
court  said  that  the  weight  of  the  evidence' 
I-,.R.A.1916D. 


that  the  defendant  had  assumed  a  certain 
name  as  its  business  name  would  doubtless 
be  impaired  by  the  fact  that  the  business 
name  employed  was  not  a  purely  artificial 
one,  as  is  usual  in  such  cases,  but  the  name 
of  a  natural  person  who,  in  the  eye  of  the 
law,  was  competent  to  contract  on  his  own 
account;  but  that  "in  principle  there  is  no 
difference  between  assuming  a  purely  arii* 
ficial  name  by  which  to  transact  business, 
and  assuming  the  proper  name  of  some  other 
natural  person ;  only  this,  that  in  the  latter 
case,  the  proof  ought  to  be  veiy  clear  to 
show  that  the  contract  was  not  designed  to 
be  a  personal  contract  of  such  natural  per- 
son." 

As  to  the  length  of  time  the  party  must 
have  used  the  assumed  name,  it  was  said 
in  Preiss  v.  Le  Poidevin,  supra:  ''Does  any 
length  of  time  have  to  transpire  before  the 
person  contracting  imder  the  name  he 
chooses  and  by  which  he  introduces  himself 
to  the  other  contracting  party  is  obligated 
by  the  terms  of  the  contract?  We  hardly 
believe  the  courts  are  called  upon  to  deal  in 
such  refinement,  if  by  so  doing  solemn  con- 
tracts are  avoided  and  great  wrong  worked." 

It  was  conceded  in  Sheridan  v.  Nation, 
159  Mo.  27,  59  S.  W.  972,  that  an  individual 
may  do  business  in  any  name  he  chooses, 
the  contention  being  that  when  such  a  party 
institutes  a  suit,  it  must  be  brought  in  his 
real  name,  a  point  not  within  the  scope  of 
the  note. 

"If  an  individual  assume  a  name  for  the 
purpose  of  making  a  written  contract,  and 
put  that  name  to  the  contract  with  a  view 
to  bind  himself,  there  seems  to  be  no  rea- 
son why  courts  should  not  consider  the 
name  thus  assumed  as  his  name  pro  hoc 
vice,  and  hold  him  to  fulfil  the  contract. 
And  it  must  now  be  considered  as  settled 
that  he  is  bound  by  such  a  contract."  Graf- 
ton Bank  v.  Flanders,  4  N.  H.  239.  See 
also  David  v.  Williamsburgh  City  F.  Ins. 
Co.  83  N.  Y.  265,  38  Am.  Rep.  418. 

The  validity  of  an  assignment  made  by 
an  individual  under  a  fictitious  business 
name  was  upheld  in  William  Gilligan  Co.  y. 
Casey,  205  Mass.  26,  91  N.  £.  124,  as  against 
an  attaching  creditor  who  had  given  credit 
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Producers'  Supply  Company.  The  defendant 
owed  plaintiff  $125  on  a  promissory  note 
and  $30.63  on  an  open  account  for  supplies 
purchased  by  defendant  from  plaintiff,  and 
all  of  which  defendant  refused  to  pay. 
Plaintiff  sued  defendant  on  the  note  and 
account.  At  the  close  of  the  testimony  de- 
fendant moved  to  dismiss  plaintiff's  action 
on  the  ground  that  plaintiff  was  doing  busi- 
ness under  a  fictitious  name,  to  wit,  the 
Producers'  Supply  Company,  and,  not  hav- 
ing complied  with  §  5023  and  §  5025,  Comp. 
Laws  1009,  he  could  not  maintain  an  action, 
and  on  the  further  ground  that  the  con- 
tract, being  made  in  violation  of  §  2444, 
Comp.  Laws  1909,  was  null  and  void.  The 
court  sustained  the  motion  to  dismiss,  and 
the  cause  comes  here  on  appeal  for  deter- 


mination of  the  question  whether  a  person 
can  conduct  a  mercantile  business  under  an 
assumed  name  without  violating  §  2444, 
Comp.  Laws  1909,  and  whether  he  can 
maintain  an  action  for  breach  of  contract 
made  under  such  assumed  name  without 
having  first  complied  with  §  5023  and  § 
5025,  Comp.  Laws  1909. 

Section  6023,  Comp.  Laws  1909  (§  4469, 
Rev.  Laws  1910),  is  as  follows:  ''Except 
as  otherwise  provided  in  the  next  section, 
every  partnership  transacting  business  in 
this  state  under  a  fictitious  name,  or  a 
designation  not  showing  the  names  of  the 
persons  interested  as  partners  in  such  busi- 
ness, must  file  with  the  clerk  of  the  dis- 
trict court  of  the  county  or  subdivision  in 
which    its   principal    place    of    business    is 


to  the  party  individually  in  ignorance  ap- 
parently of  the  fact  that  he  was  also  doing 
business  under  an  assumed  name.  In  this 
instance  one  Casey,  a  contractor,  was  doing 
business  under  the  name,  "Bay  State  Con- 
tracting Company,  Thomas  Hurley,  Presi- 
dent/' and  under  that  name  made  a  eon- 
tract  with  a  city  for  construction  work. 
There  was  in  fact  no  such  corporation,  the 
contractor  being  the  only  person  interested 
in  the  business,  and  having  in  his  employ 
a  foreman  named  Thomas  Hurley.  The  con- 
tractor individually,  and  without  disclosure 
of  the  assumed  name,  purchased  materials 
from  the  plaintiff,  who  it  was  held  had  no 
right  to  money  due  the  contractor  from  the 
city  as  against  a  third  party  to  whom  the 
debt  had  been  assigned  in  good  faith  for 
advances  to  a  larger  amount,  althougli  the 
assignment  was  in  the  fictitious  business 
name. 

The  contention  was  overruled  in  William 
Gilligan  Co.  v.  Casey,  supra,  that  there 
could  be  no  valid  assignment  which  would 
be  good  against  attaching  creditors,  unless 
the  assignment  was  made  and  recorded  by 
the  assignor  in  his  own  name,  or,  if  ^  in 
another  name  under  which  he  was  doing 
business,  unless  that  name  was  one  under 
which  he  was  equally  as  well  known  as  by 
his  individual  name;  and  the  law  was  de- 
clared to  be  that  a  person  or  corporation 
may  assume  or  be  known  by  different  names 
and  contract  accordingly;  that  contracts  so 
entered  into  will  be  valid  and  binding  if  un- 
affected by  fraud;  and  that  the  validity,  so 
far  as  third  persons  are  concerned,  of  con- 
tracts entered  into  by  a  person  or  corpora- 
tion under  a  name  other  than  his  proper 
name,  does  not  depend  upon  whether  he  is 
as  well  known  by  that  name  as  by  his  true 
name,  but  whether  as  to  the  particular 
transaction  the  name  is  used  in  good  faith 
by  the  party  adopting  it  as  a  desoriptio 
peraoncB. 

** Assuming  a  firm  name,  though  in  fact 
it  represents  only  oUe  man,  is  much  too 
common  a  device  in  use  for  business  pur- 
poses to  say  that  a  man  cannot  be  bound 
by  any  such  name  he  chooses  to  adopt. 
Usually  the  man  doing  so  carries  on  for  a 
L.RjiJ915D. 


longer  or  shorter  period,  as  the  case  may  be, 
his  business  in  that  way.  But  is  length  of 
time  in  the  use  thereof  the  measure  of  its 
efficacy  in  binding  him  who  uses  such  a 
business  name?  McMeekin  v.  Furry,  39 
Can.  S.  C.  378.  In  this  case  it  was  held 
that  an  agreement  entered  into  by  Leopold 
Boscowitz  in  the  name  of  '*J.  Boscowitz  & 
Sons"  was  binding  on  the  maker,  although 
it  does  not  appear  but  that  the  transaction 
in  question  was  the  only  instance  of  the  use 
of  tne  firm  name. 

Where  James  Derby  was  carrying  on  busi- 
ness under  the  name  of  "New  England 
Steam  &  Gas  Pipe  Company"  (a  company 
by  this  name  having  been  incorporated,  but 
never  organized  or  engaged  in  business),  and 
a  note  was  given  for  a  debt  contracted  with 
him  under  this  name,  payable  to  the  com- 
pany, it  was  held  in  Bryant  v.  Eastman,  7 
Cush.  Ill,  that  if  the  name  was  assumed 
in  good  faith,  the  note  should  be  treated  as 
payable  to  Derby,  and  he  could  transfer  a 
legal  title  by  an  indorsement  in  his  own 
name.  The  court  said  there  was  certainly 
an  inconvenience  in  an  individual  carrying 
on  business  by  a  name  or  description  other 
than  his  own,  but  it  was  not  prepared  to 
say  that  this  was  illegal. 

C.  M.  Leonard  may  do  business  and  make 
valid  contracts  under  the  name  of  "Leonard 
Construction  Co.  not  Inc.,"  if  the  name  is 
assumed  in  good  faith.  Leonard  v.  Howard, 
67  Or.  208,  135  Pac.  549.  In  this  instance 
the  action  was  brought  by  G.  M.  Leonard, 
doing  business  as  the  Leonard  Construction 
Company,  for  the  breach  of  a  contract 
entered  into  under  the  assumed  name,  and 
the  court  said  that,  aside  from  statutory 
provisions,  there  was  nothing  to  prohibit 
a  person  from  transacting  business  under 
any  name  or  style  he  saw  fit. 

M.  J.  Gill,  who  assumes  for  business  pur- 
poses the  name  of  M.  J.  Gill  Construction 
Company,  and  under  that  name  enters  into 
contracts,  may  be  sued  on  the  contracts  un- 
der the  assumed  name.  National  Surety  Co. 
V.  Oklahoma  Presby.  College,  38  Okla.  429, 
132  Pac.  652. 

"A  person  may  adopt  and  use,  as  in- 
dicative of  his  negotiable    and   other    con- 
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stated,  a  certificate,  stating  the  names  in 
full  of  all  the  members  of  such  partner- 
ship, and  their  places  of  residence,  and  pub- 
lish the  same  once  a  week  for  four  suc- 
cessive weeks,  in  a  newspaper  published  in 
the  county,  if  there  be  one,  and  if  there 
be  none  in  such  county,  then  in  a  news- 
paper  published  in  an  adjoining  county." 

Section  5025,  Comp.  Laws  1000  (§  4471, 
Rev.  Laws  1010),  reads:  "The  certificate 
filed  with  the  clerk  of  the  district  court  pro- 
vided in  §  5023,  must  be  signed  by  the 
partners  and  acknowledged  before  some  offi- 
cer authorized  to  take  acknowledgments  of 
conveyances  of  real  property.  Persons  do- 
ing business  as  partners,  contrary  to  the 
provisions  of  this  article,  shall  not  maintain 
any  action  on  or  on  account  of  any  con- 
tracts made  or  transactions  had  in  their 
partnership  name  in  any  court  of  this  state 
until  they  have  first  filed  the  certificate  and 
made  the  publication  herein  required:  Pro- 
vided, however,  that  if  such  partners  shall 
at  any  time  comply  with  the  provisions  of 
this  article,  then  such  partnership  shall 
have  the  right  to  maintain  an  action  in  all 
such      partnership      .      .      .      transactions. 


» 


Section  2444,  Comp.  Laws  1000,  under 
the  topic,  **Fictitiou8  copartnership,"  reads: 
"Every  person  transacting  business  in  the 


name  of  a  person  as  a  partner  who  is  not 
interested  in  his  firm,  or  transacting  busi- 
ness under  a  firm  name  in  which  the  desig- 
nation 'and  Company,'  or  *&  Co.'  is  used 
without  representing  an  actual  partner  ex- 
cept in  the  cases  in  which  the  continued  use 
of  a  copartnership  name  is  authorized  by 
law,  is  guilty  of  a  misdemeanor." 

It  is  contended  by  defendant  in  error,  in 
i  support  of  the  action  of  the  trial  court  in 
dismissing  the  plaintifi''s  suit,  that  plain- 
tiff, by  doing  business  under  the  assumed 
name  Producers'  Supply  Company,  without 
first  having  filed  the  certificate  and  made 
the  publication  required  under  %  5023,  su- 
pra, was  precluded  under  §  5025,  supra, 
from  maintaining  an  action;  and  also  that 
having  conducted  his  business  under  an 
assumed  name  in  violation  of  §  2444,  supra, 
the  contract  was  void  and  the  plaintiff 
guilty  of  a  misdemeanor.  Neither  of  these 
contentions  can  be  sustained,  because 
neither  of  the  provisions  of  statute,  supra. 
are  applicable  to  the  facts  in  the  case  at 
bar.  Robinovitz  alleged  in  his  petition,  and 
testified  on  the  stand,  that  he  was  the 
owner  and  proprietor  of  the  business;  that 
no  one  else  was  interested  in  it;  that  he 
owned  and  controlled  the  Producers'  Sup- 
ply Company,  and  that  such  name  com- 
prised him  and  none  other;  that  defendant 


tracts,  a  business  name  or  style  entirely  dif- 
ferent from  his  own  proper  name,  and  when 
he,  by  himself  or  a  general  agent,  enters 
into  a  negotiable  or  other  contract  under 
such  adopted  business  name,  he  will  be 
bound  by  such  contract  as  effectually  as 
though  it  had  been  entered  into  and  executed 
under  his  own  proper  name  and  signature. 
'In  such  case  the  adopted  name  is  equivalent 
in  law  to  the  actual  name  of  the  party.' " 
Union  Brewing  Co.  v.  Inter-State  Bank  k 
T.  Co.  240  111.  454,  88  N.  E.  997,  where  the 
individual  was  the  sole  owner  of  an  unin- 
corporated "People's  Savings  Bank,"  this 
fact,  however,  being  known  to  the  other  par- 
ties in  the  suit. 

And  the  right  of  an  individual  to  trans- 
act business  under  an  assimaed  name  was 
recognized  in  Carlisle  v.  People's  Bank,  122 
Ala.  446,  26  So.  115,  where  it  was  alleged 
that  a  certain  person  was  doing  business  im- 
der  the  name  of  "The  People's  Bank,"  and 
the  court  said  that  if  this  was  true  the  legal 
title  under  a  mortgage  made  to  the  bank 
vested  in  the  individual. 

In  some  states  the  transacting  of  business 
under  a  fictitious  name  or  under  an  as- 
sumed name,  without  filing  a  certificate  set- 
ting forth  the  true  name  or  names,  is  pro- 
hibited by  statute.  See  cases  in  note  to 
Hunter  v.  Patterson,  post,  902,  cited  supra. 

In  Alabama  a  statute  prohibits  under 
penalty  any  person  from  changing  or  alter- 
ing his  name  except  in  the  manner  provided 
by  law,  with  the  intent  to  defraud  or  avoid 
the  payment  of  any  debt  or  to  conceal  his 
L.R.A.1915D. 


identity.  Morris  v.  State,  144  Ala.  81,  39 
So.  973,  holding  that  the  statute  was  a 
valid  exercise  of  the  police  power  of  the 
state,  and  did  not  violate  a  constitutional 
provision  prohibiting  imprisonment  for 
debt. 

And  in  Illinois  the  wrongful  use  of  a  cor- 
porate name  by  an  individual  is  prohibited 
by  a  statute  providing  that  any  company, 
association,  or  person  putting  forth  any 
sign  or  advertisement,  and  therein  assum- 
ing, for  the  purpose  of  soliciting  business, 
a  corporate  name,  without  being  incorpo- 
rated, shall  be  subject  to  a  fine.  Among 
possibly  other  cases  construing  and  apply- 
ing the  statute  are  Kantsky  v.  Atwood,  79 
111.  204;  People  ex  rel.  Power  v.  Rose,  219 
111.  48,  76  N.  E.  42;  Edgerton  v.  Preston,  15 
111.  App.  23;  Imperial  Mfg.  Co.  v.  Schwartz, 
105  111.  App.  525;  First  Nat.  Bank  v.  Cox, 
140  111.  App.  98;  Turnes  v.  Johnson,  179 
111.  App.  32;  People  v.  Carp,  180  lU.  App. 
073. 

An  attorney  at  law  cannot  justify  the 
practice  of  his  profession  under  the  naaie 
of  a  firm  which  was  composed  of  two  mem- 
bers, one  of  whom  is  dead  and  the  other 
suspended  from  practice,  on  the  ground  that 
he  has  complied  with  a  statute  making  it  a 
misdemeanor  to  transact  business  under  an 
assumed  name  without  filing  the  required 
certificate,  the  statute  having  no  applica- 
tion to  such  a  case.  Re  Kaffenburgh,  115 
App.  Div.  346,  101  N.  Y.  Supp.  607,  affirmed 
in  188  N.  Y.  49,  80  N.  E.  570. 

H*  E.  H. 
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bad  purchased  supplies  from  him  doing 
business  under  the  tradename  aforesaid; 
tbat  tlie  contract  for  such  supplies  was  en- 
tered into  between  him  as  an  individual  un- 
der the  assumed  name  of  Producers'  Sup- 
ply Company  and  the  defendant  under  his 
own  name;  that  the  supplies  were  fur- 
nishedj  part  on  a  promissory  note  and  part 
on  an  open  account,  and  that  defendant  had 
promised  to  pay  aaid  note  and  said  account, 
but  had  never  done  so.  To  this  state  of 
facts  §§  5023  and  5025,  supra,  are  not  ap- 
plicable because  they  are  clearly  intended 
to  apply  to  partnerships  composed  of  two 
or  more  persons  who  are  doing  business 
under  a  fictitious  name  which  does  not  dis- 
close the  names  of  the  individual  members 
of  the  partnership,  and  do  not  apply  to 
an  individual  person  not  engaged  in  a  part- 
nership business,  but  who  merely  assumes 
a  business  name  under  which  he  chooses  to 
conduct  his  business.  For  the  same  reason 
§  2444  is  not  applicable,  as  it  very  clearly 
contemplates  a  copartnership  composed  of 
two  or  more  persons.  That  an  action  may 
be  maintained  against  a  person  conducting 
a  business  under  an  assumed  name  has  been 
decided  by  the  court  in  National  Surety  Co. 
V.  Oklahoma  Presby.  College,  38  Okla.  429, 
on  page  433,  132  Pac.  652,  in  which  Chief 
Justice  Hayes,  speaking  for  the  court,  said: 
"It  would  have  been  better  practice  for 
plaintiffs  to  have  brought  their  action 
against  M.  J.  Gill,  doing  business  under 
the  name  of  M.  J.  Gill  Construction  Com- 
pany; but  that  they  may  maintain  an  ac- 
tion against  him  in  the  names  of  the  M.  J. 
Qill  Construction  Company  has  not  been 
questioned  in  the  proceeding  here;  and  such 
a  procedure  is  sustained  by  respectable  au- 
thorities upon  reasons  which  appear  satis- 
factory to  us.  Graliam  v.  Eiszner,  28  111. 
App.  260;  Sheridan  v.  Nation,  159  Mo.  27, 
69  S.  W.  972;  Wooster  v.  Lyons,  6  Blackf. 
60;  Baumeister  v.  Markham,  101  Ky.  122, 
72  Am.  St.  Rep.  397,  39  S.  W.  844,  41  S. 
W.  816,  2  Am.  Neg.  Rep.  363;  School  Dist. 
▼.  Pillsbury,  58  N.  H.  423." 

And  as  to  whether  a  person  doing  busi- 
ness under  an  assumed  name  can  himself 
maintain  an  action  was  decided  by  this 
court  in  Roberts  y.  Mosier,  35  Okla.  691, 
132  Pac.  678,  Ann.  Cas.  1914D,  423,  in  which 
Justice  Williams,  speaking  for  the  court, 
said:  "If,  as  stated  in  the  petition,  he 
adopted  it  some  years  ago,  engaged  in  busi- 
ness by  that  name,  and  is  known  among  his 
business  acquaintances  and  customers  by 
that  designation,  there  is  no  reason  why  he 
should  not  continue  to  use  it.  Any  con- 
tract or  obligation  he  may  enter  into,  or 
which  others  may  enter  into  with  him,  by 
that  name,  or  any  grant  or  devise  he  may 
hereafter  make  by  it,  would  be  valid  and 
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binding;  for,  as  an  acquired  and  known 
designation,  it  has  become  as  effectually  his 
name  as  the  one  which  he  previously  bore. 
I  have  no  hesitation,  therefore,  in-  saying 
that  I  think  he  may  lawfully  use  it  here- 
after, in  all  transactions,  as  his  name  or 
designation."   . 

In  29  Cyc.  270,  under  the  title  "Assumed 
names/'  etc.:  "Without  abandoning  his 
real  name,  a  person  may  adopt  any  name, 
style,  or  signature  wholly  different  from 
his  own  name,  by  which  he  may  transact 
business,  execute  contracts,  issue  negotiable 
paper,  and  sue  or  be  sued." 

In  14  PI.  &  Pr.  277,  under  the  title  "As- 
sumed names,"  etc.:  "Notwithstanding  a 
person  nuLy  not  change  his  name  without 
a  proper  proceeding  for  that  purpose,  where 
it  is  so  prescribed  by  statute,  he  may,  as 
at  common  law,  adopt  any  name  be  pleases 
in  his  business  transactions,  and  such 
name,  or  any  name  by  which  he  is  usually 
known  and  called,  is  sufficient  by  which  to 
designate  him  in  civil  or  criminal  proceed- 
ings instituted  against  him;  and  he  is  es- 
topped from  repudiating  a  name  under 
which  he  contracts,  for  the  purpose  of  re- 
lieving himself  of  the  obligation  of  the 
contract.  There  is  nothing  so  sacred  in  a 
name  that  right  and  justice  should  be  sacri- 
ficed to  its  sanctity.  So  a  person  may  sue 
in  any  name  in  which  he  may  contract,  as 
well  as  in  any  name  by  which  he  is  gen- 
erally known." 

We  are  satisfied,  therefore,  that  the 
plaintiff,  Robinovitz,  had  the  right  to  as- 
stime  any  name  under  which  he  chose  to 
conduct  his  business,  so  long  as  such  busi- 
ness was  conducted  in  good  faith,  and  that 
he  had  a  right  to  maintain  an  action  for 
breach  of  contracts  made  under  such  busi- 
ness name,  and  that  the  trial  court  erred 
in  sustaining  the  motion  to  dismiss,  and, 
as  there  was  no  other  defense  to  plaintiff's 
action  except  that  he  was  doing  business 
under  an  assumed  name,  the  judgment  is 
reversed,  with  instructions  to  reinstate  the 
action  and  render  judgment  in  favor  of 
plaintiff. 

Per  Curiam: 

Adopted  in  whole. 


KENTUCKY  COURT  OP  APPEAIiS. 

J.  P.  HUNTER  et  al.,  Appts., 

y. 

P.  L.  PATTERSON  et  al.,  Doing  Business 

as  Big  Four  Auto  Company. 

(162  Ky.  778,  173  S.  W.  120.) 

» 

Action  —  asBumed  name  —  effect. 

Persons  who  carry  on  business  under  an 
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assumed  name  without  complying  with  a 
statute  requiring  them  under  penalty  to 
file  their  true  names  in  the  office  of  the 
clerk  of  the  county  cannot  maintain  actions 
in  the  courts  to  enforce  payment  for  goods 
sold  by  them. 

(February  16,  1915.) 

APPEAL  by  defendants  from  a  judgment 
of  the  Circuit  Court  for  Warren 
County  in  plaintiflfs'  favor  and  from  an  or- 
der sustaining  a  demurrer  to  the  plea  !u 
abatement,  in  a  suit  to  recover  the  amount 
of  two  notes  given  in  part  payment  of  a 
motor  car  sold  by  plaintiffs  to  defendants. 
Reversed. 
The  facts  are  stated  in  the  opinion. 


Note. ^'Validity  of  contraeta  made  b}/ 
individual  or  partnership  utvder  an 
assumed  name  in  violation  of  statute. 

As  to  right  of  individual  to  change  name 
or  to  transact  business  under  an  assumed 
name,  see  note  to  Robinovitz  v.  Hamill, 
ante,  981,  and  notes  therein  referred  to. 

Generally,  as  to  validitj^  of  contracts  in 
business  which  it  is  a  misdemeanor  to  trans- 
act, see  note  to  Levison  y.  Boas,  12  L.R.A. 
(N.S.)  575. 

As  to  effect  of  provision  for  penalty  for 
noncompliance  by  a  foreign  corporation 
with  conditions  of  the  right  to  do  business 
within  the  state,  upon  the  validity  or  en- 
forceability of  a  contract  by  a  foreign  cor- 
poration which  has  not  complied  with  such 
conditions,  see  notes  to  Tri-State  Amuse- 
ment Co.  V.  Forest  Park  Highlands  Amuse- 
ment Co.  4  L.R.A.(N.S.)  688,  and  Fruin- 
Colnon  Contracting  Co.  v.  Chatterson,  40 
L.R.A. (N.S.)  857,  and  later  case  Model 
Heating  Co.  v.  Magarity,  L.R.A.1915B,  665. 

For  other  aspects  of  the  effect  of  non- 
compliance with  a  statute  upon  the  validity 
of  a  contract,  see  Index  to  L.R.A.  Notes, 
"Contracts,"  §§  74,  76. 

It  is  assumed  for  the  purposes  of  the  note 
that  the  name  adopted  is  fictitious,  the  note 
not  including  the  question  as  to  what  con- 
stitutes a  fictitious  name  or  the  transac- 
tion of  business  within  the  meaning  of  the 
statutes. 

The  eases  are  not  in  accord  upon  the 
question  indicated  in  the  title  to  the  note. 
The  weight  of  authority,  at  least  in  a  num- 
ber of  cases,  appears,  however,  to  oppose 
the  conclusion  reached  in  Hunteb  v.  Pat- 
terson. Supporting  that  decision  and  cited 
therein,  is  Cashin  v.  Pliter,  168  Mich,  386, 
134  N.  W.  482,  Ann.  Cas.  1913C,  697,  in 
which  it  was  held  that  recovery  by  mem- 
bers of  a  partnership  of  the  balance  due 
on  a  house  built  by  them  for  the  defendant 
was  precluded  because  of  the  violation  of 
a  statute  prohibiting  the  transaction  of 
business  under  an  assumed  name  unless  a 
certificate  was  filed  setting  forth  the  true 
name  or  names  of  the  owners  of  the  busi- 
ness, and  making  a  violation  thereof  a  mis- 
demeanor. 
L.K.A.1916D. 


Messrs.  T.  W.  Thomas  and  R.  C.  P. 
Thomas,  for  appellants: 

Plaintiffs  did  not  have  legal  capacity  to 
sue,  and  their  alleged  contract  was  illegal 
and  void. 

Oliver  Co.  v.  Louisville  Realty  Co.  156 
Ky.  628,  51  L.R.A.(N.S.)  293,  161  S.  W. 
570. 

Defendants  are  not  estopped  from  insist- 
ing that  the  contracts  are  void  and  that  the 
plaintiffs  herein  are  without  legal  capacity 
to  sue. 

Ibid.;  Smith  v.  Robertson,  106  Ky.  472,  45 
L.R.A.  510,  50  S.  W.  852. 

Messrs.  Sims,  Rodes,  &  Sims,  for  appel- 
lees: 

The  object  of  the  legislature  in  passing 


The  object  of  the  statute  was  said  in 
Cashin  v.  Pliter,  Supra,  to  be  the  protec- 
tion of  the  public  against  imposition  and 
fraud,  and  the  prohibiting  of  persons  from 
concealing  their  identity  by  doing  business 
under  an  assumed  name,  and  was  not  lim- 
ited to  facilitating  the  collection  of  debts 
or  to  the  protection  of  those  giving  credit 
to  persons  doing  business  under  such  a 
name.  ''It  is  not  unilateral  in  its  applica- 
tion. It  applies  to  debtor  and  creditor, 
contractor  and  contractee,  alike.  Parties 
doing  business  with  those  acting  under  an 
assumed  name,  whether  they  buy  or  sell, 
have  a  right  under  the  law  to  know  who 
they  are,  and  whom  to  hold  responsible  in 
case  the  question  of  damages  for  failure  to 
perform  or  breach  of  warranty  should  arise. 
The  general  rule  is  well  settled  that,  where 
statutes  enacted  to  protect  the  public 
against  fraud  or  imposition,  or  to  safe- 
guard the  public  health  or  morals,  contain 
a  prohibition  and  imposed  a  penalty,  all 
contracts  in  violation  thereof  are  void." 

It  was  said,  however,  in  Cashin  v.  Pliter, 
supra,  that  the  statute  should  be  construed 
as  rendering  contracts  made  in  violation  of 
it  unlawful  and  unenforceable  at  the  in- 
stance of  the  offending  party  only,  and  not 
as  designed  to  take  away  the  rights  of  in- 
nocent parties  who  might  have  dealt  with 
the  offenders  in  ignorance  of  their  having 
violated  the  statute. 

It  was  held  also  in  Cashin  v.  Pliter,  su- 
pra, that  the  plaintiffs  could  not  recover  on 
an  implied  promise  to  pay  the  reasonable 
value  of  the  labor  and  materials  furnished. 
See  quotation  from  this,  case  in  Hunter  v. 
Patterson. 

The  Michigan  statute  was,  however,  held 
in  Robbins  v.  Vandermaiden,  —  Mich.  — , 
148  N.  W.  747,  not  to  apply  to  a  case  where 
the  parties  violating  it  were  not  seeking 
affirmative  relief,  but  were  merely  brought 
into  court  in  a  garnishee  proceeding  by  an 
order  interpleading  them  as  claimants  of 
the  fund  which  the  garnishee  contended  he 
owed  to  them  instead  of  to  the  principal 
defendant. 

On  the  other  hand,  under  the  New  York 
statutes  forbidding  the  transaction  of  busi- 
ness in  the  name  of  a  partner  not  interested 


HUNTER  V.  PATTERSON. 


989 


f  199b,  Ky.  Stat.,  was  to  prevent  a  partner- 
ship fr(Mm  obtaining  false  credit. 

Pangborn  y.  Westlake,  36  Iowa,  646;  22 
Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  81;  Gay  v. 
Seibold,  97  N.  Y.  472,  49  Am.  Rep.  533; 
Berka  v.  Woodward,  126  Cal.  126,  45  L.R.A. 
420,  73  Am.  St.  Rep.  31,  57  Pac.  777 ;  Zim- 
merman V.  Erhard,  83  N.  Y.  74,  38  Am.  Rep. 
396;  Wood  v.  Erie  R.  Co.  72  N.  Y.  196,  28 
Am.  Rep.  125;  Wolfe  v.  Joubert,  45  La. 
Ann.  1100,  21  L.R.A.  772,  13  So.  806. 

Defendants,  having  entered  into  this  con- 
tract and  obtained  an  automobile  thereby, 
are  not  estopped  from  denying  plaintifts' 
capacity  to  make  such  a  contract. 

Fruin-Colnon  Contracting  Co.  v.  Chatter- 


son,  146  Ky.  504,  40  L.R.A.<N.S.)  857,  143 
S.  W.  6. 

Carroll,  J.,  delivered  the  opinion  of  the 
court : 

This  suit  was  brought  by  P.  L.  Patter- 
son, Joe  Lucas,  James  Massey,  and  S.  A. 
Kelly,  partners,  doing  business  under  the 
assumed  name  of  the  '*Big  Four  Auto  Com- 
pany," against  the  appellants,  as  defend- 
ants, to  recover  $284,  the  amount  of  two 
notes  executed  by  the  defexulants  to  the 
Big  Four  Auto  Company,  growing  out  of 
some  transactions  between  the  parties  abput 
an  automobile. 

The  defendants,  for  the  purpose  of  defeat- 
ing the  action,  pleaded  and  relied  on  §  199b 


in  the  firm,  or  the  use  in  the  firm  name  of 
the  words  "and  company"  imless  an  actual 
partner  is  represented  thereby,  and  mak- 
ing violation  thereof  a  misdemeanor,  it 
has  been  generally  held  that  persons  do- 
ing business  in  violation  of  the  statute 
are  not  thereby  precluded  from  enforc- 
ing contracts  made  by  them,  at  least 
if  reliance  is  not  placed  by  the  other 
party  to  the  contract  upon  the  false  desig- 
nation, and  he  is  not  injured  thereby.  Bar- 
ron V.  Yost,  16  Daly,  441,  12  N.  Y.  Supp. 
455  (holding  that  violation  of  the  statute 
by  the  plaintiff  is  not  a  defense  to  an  ac- 
tion to  foreclose  a  mechanics*  lien,  but  that, 
to  render  the  contract  illegal,  it  must  ap- 
pear also  that  credit  was  given  and  reliance 
placed  upon  the  false  designation)  ;  Gay 
v.  Seibold,  97  N.  Y.  472,  49  Am.  Rep.  533 
(holding  that  recovery  on  the  bond  of  an 
employee  is  not  defeated  by  reason  of  viola- 
tion of  the  statute,  where  at  the  time  it 
was  executed  the  defendant  knew  who  the 
real  partners  were,  and  no  credit  was  given 
or  reliance  placed  upon  the  false  designa- 
tion) ;  Baumann  v.  De  Logerot,  58  N.  Y. 
S.  R.  151,  26  N.  Y.  Supp.  986  (action  for 
price  of  goods  sold)  ;  Adee  v.  Crow,  7  Misc. 
256,  27  N.  Y.  Supp.  973  (action  on  note 
made  by  the  defendant  and  assigned  by 
payee  to  plaintiff)  ;  Donlon  v.  English,  89 
Hun,  67,  2  N.  Y.  Anno.  Cas.  299,  35  N.  Y. 
Supp.  82  (holding  violation  of  the  statute 
by  the  plaintiff  not  a  defense  to  an  action 
for  goods  sold  to  the  defendant,  if  the  latter 
knew  at  the  time  of  the  purchase  who  com- 
posed the  firm,  and  did  not  deal  with  it  in 
reliance  on  the  apparent  membership  of  a 
third  party  who  in  fact  had  no  interest 
therein)  ;  Kennedy  v.  Budd,  5  App.  Div. 
140,  39  N.  Y.  Supp.  81  (action  by  stock- 
broker for  balance  due  in  purchase  and  sale 
of  stock  upon  a  margin)  ;  Taylor  v.  Bell  & 
B.  Soap  Co.  18  App.  Div.  175,  45  N.  Y. 
Supp.  939  (action  for  damages  for  refusal 
to  accept  goods  sold)  ;  McLean  v.  Wohltien, 
25  Misc.  742,  55  N.  Y.  Supp.  632  (action 
for  breach  of  contract  of  guaranty)  ;  Van- 
degrift  v.  Bertron,  83  App.  Div.  548,  82  N. 
Y.  Supp.  153  (action  to  enforce  mechanics* 
lien)  ;  see  also  Sinnott  v.  German- American 
Bank,  164  N.  Y.  386,  68  N.  E.  286,  the 
L.R.A.1915D. 


court  saying  that  the  statute  did  not  ap* 
ply  to  executed  contracts,  and  holding  that 
one  selling  goods  to  a  violator  of  the  stat- 
ute could  not  recover  the  same  where  the 
right  of  a  bona  fide  purchaser  had  inter- 
vened. 

It  should  be  observed  that  in  the  ma- 
jority of  the  above  cases  the  contract  had 
been  executed  on  the  part  of  the  plaintiff, 
who,  it  was  claimed,  was  violating  the  stat- 
ute. But  in  McArdle  v.  Thames  Iron 
Works,  96  App.  Div.  139,  89  N.  Y.  Supp. 
485,  it  was  held  that  the  same  rule  applied 
to  executory  contracts,  at  least  if  no  injury 
to  the  defendant  was  alleged  or  proved  be- 
cause of  the  plaintiff's  use  of  the  fictitious 
name. 

In  Doyle  v.  Shuttleworth,  41  Misc.  42, 
83  N.  Y.  Supp.  609,  it  was  held  that  the 
right,  as  established  by  the  above  decisions, 
of  one  doing  business  in  violation  of  the 
statute  to  recover  for  goods  sold  and  de- 
livered, was  not  changed  by  the  statute  of 
1900  (chap.  216,  p.  452),  which  added  to 
the  Penal  Code  a  provision  that  no  person 
should  transact  business  under  an  assumed 
name  without  filing  a  certificate  setting 
forth  the  true  names  and  addresses  of  those 
conducting  the  business,  and  that  violation 
of  the  statute  would  be  a  misdemeanor. 

The  same  conclusion,  that  one  is  not  pre- 
vented from  recovering  on  an  executed  con- 
tract because  of  violation  of  the  statute, 
has  been  reached  under  the  New  York  Con- 
solidated Laws,  providing  that  "no  person 
shall  hereafter  transact  business  in  the 
name  of  a  partner  not  interested  in  his 
firm,  and  when  the  designation  'and  com- 
pany* or  '&  Co.'  is  used,  it  shall  represent 
an  actual  partner;  but  a  violation  of  this 
section  shall  not  be  a  defense  in  an  action 
or  proceeding  brought  by  an  assignee  for 
the  benefit  of  creditors,  or  by  a  receiver 
of  the  property  of,  or  by  an  executor  or 
administrator  of,  a  person  who  has  violated 
the  same."  Black  v.  New  York  L.  Ins.  Co. 
70  Misc.  532,  127  N.  Y.  Supp.  409. 

That  under  the  statute  of  1900  above 
cited  one  cannot  legally  transact  business 
under  a  firm  name  in  which  the  words  "and 
company"  are  used,  if  no  actual  partner  is 
represented  thereby,  although  he  files  the 
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of  the  Kentucky  Statutes,  the  lat  subsection 
of  which  reads  as  follows:  "No  person  or 
persons  shall  hereafter  carry  on  or  conduct 
or  transact  business  in  this  state  under  an 
assumed  name,  or  under  any  designation, 
name,  or  style,  corporate  or  otherwise,  other 
than  the  real  name  or  names  of  the  in- 
dividual or  individuals  conducting  or  trans- 
acting such  business,  unless  such  person  or 
persons  shall  file  in  the  ofSce  of  the  clerk  of 
the  county  or  counties  in  which  such  per- 
son or  persons  conduct  or  transact,  or  in- 
tend to  conduct  or  transact,  such  business, 
a  certificate  setting  forth  the  name  under 
which  said  business  is,  or  is  to  be,  con- 
ducted or  transacted,  and  the  true  or  real 
full  name  or  names  of  the  person  or  persons 
owning,  conducting,  or  transacting  the  same. 


with  the  poetoffice  address  or  addresses  of 
said  person  or  persons.  Said  certificate 
shall  be  executed  and>  duly  acknowledged  by 
the  person  or  persons  so  conducting,  or  in- 
tending to  conduct,  said  business." 

Subsections  2  and  3  relate  to  the  certifi- 
cate. Subsection  4  exempts  corporations 
and  partnerships  from  the  application  of  the 
statute,  with  the  proviso  that  "such  part- 
nership name  or  designation  shall  include 
the  true  real  name  of  at  least  one  of  such 
persons  transacting  business." 

Subsection  5,  prescribing  a  penalty  for  the 
violation  of  the  statute,  reads:  "Any  per- 
son or  persons  carrying  on,  conducting,  or 
transacting  business  as  aforesaid,  who  Bhall 
fail  to  comply  with  the  provisions  of  this  act, 
shall  be  guilty  of  a  misdemeanor,  and,  upon 


certificate  contemplated  by  the  statute,  the 
earlier  statutes  not  being  repealed  or  modi- 
fied thereby,  see  Jenner  v.  Shope,  205  N. 
Y.  66,  98  N.  E.  325. 

Although  the  rule  in  New  York  as  shown 
bv  the  above  cases  seems  now  well  estab- 
lishcd,  there  are  several  earlier  cases  in 
that  state  where  a  contrary  conclusion  was 
reached, — contracts  made  by  persons  who 
were  doing  business  in  a  firm  name  in  vio- 
lation of  the  statute  being  regarded  as  un- 
enforceable bv  them.  O'Uoole  v.  Garvin,  1 
Hun,  92;  Ellison  v.  Smoller,  1  N.  Y.  Citv 
Ct.  Rep.  484;  Lunt  v.  Lunt,  8  Abb.  N.  C. 
83  (holding  violation  of  the  statute  a  de- 
fense to  a  breach  of  contract  to  repay  in- 
surance money  in  case  of  claims  by  other 
parties)  ;  Lane  v.  Arnold,  11  Daly,  293 
(holding  that  a  firm,  by  doing  business  in 
violation  of  the  statute,  had  lost  the  right 
to  recover  the  value  of  goods  sold  and  de- 
livered to  the  defendant.  On  appeal,  how- 
ever, in  99  N.  Y.  648,  the  judgment  was 
reversed,  but  not  on  the  merits)  ;  Swords  v. 
Owen,  2  Jones  &  S.  277,  43  How.  Pr.  176 
(holding  that  the  plaintiff,  who  was  trans- 
acting business  in  violation  of  the  statute, 
could  not  recover  damages  for  the  defend- 
ant's refusal  to  accept  stock  which  the 
plaintifl'  as  a  broker  had  purchased  for  him, 
because  of  the  invalidity  of  the  contract 
between  the  parties)  ;  see  also  Bull's  Head 
Bank  v.  McFeeters,  9  Jones  &  S.  215,  where 
the  court,  while  holding  that  one  could  not 
avoid  liability  on  a  contract  on  the  ground 
that  it  was  made  in  violation  of  the  stat- 
ute, was  apparently  of  the  opinion  that  a 
violator  of  the  statute  could  not  invoke  the 
aid  of  the  courts  to  enforce  the  contract. 

In  Swords  v.  Owen,  supra,  the  court  said 
that  the  prohibition  did  not,  nor  did  the 
penalty,  in  terms  apply  to  contracts  made 
by  firms  doing  business  in  violation  of  the 
statute,  and  did  not  in  terms  declare  such 
contract  void;  but  that  it  did  make  it  un- 
lawful for  any  person  to  transact  business 
in  the  name  of  a  fictitious  firm;  that  it  is 
not  necessary  that  a  penal  statute  should 
contain  prohibitory  words;  but  that  a  pen- 
alty implies  a  prohibition,  and  every  act 
done  against  it  is  not  only  illegal,  but  abso- 
L.R.A.1915D. 


Intely  void.  Any  other  application  of  the 
statute,  it  was  said,  would  render  it  wholly 
ineffectual,  as  the  desire  of  the  legislature, 
as  expressed  in  the  title  of  the  act,  was  to 
"prevent  persons  from  transacting  business 
under  a  fictitious  name.*' 

The  fact  that  one  carried  on  the  busi- 
ness of  purchasing  and  selling  carriages  in 
violation  of  a  statute  making  it  a  mis- 
demeanor to  transact  business  in  the  name 
of  a  partner  not  interested  in  the  firm  was 
held  in  Wood  v.  Erie  R.  Co.  72  N.  Y.  196, 
28  Am.  Rep.  125,  not  to  be  a  defense  to  an 
action  by  him  against  a  railroad  company 
for  damages  for  injuries  to  a  carriage  in 
transportation,  although  the  carriage  was 
purchased  in  the  firm  name,  and  was  marked 
with  that  name.  The  court  was  of  the 
opinion  that  the  statute  was  not  intended 
for  the  protection  of  such  parties  as  a  com- 
mon carrier,  which  are  secured  by  a  lien  on 
the  property  transported. 

The  purpose  of  the  New  York  statute  pro- 
viding that  no  person  shall  transact  busi- 
ness in  the  name  of  a  partner  not  interested 
in  the  firm  was  said  in  Wood  v.  Erie  R.  Co. 
supra,  to  be  the  prevention  of  an  individual 
engaged  in  business  from  continuing  to  use 
the  name  of  a  member  of  the  firm  with 
whom  he  had  been  associated,  after  such 
member  Imd  retired  from  the  firm,  or  from 
using  the  name  of  a  person  not  interested 
in  the  firm,  thus  inducing  credit  to  be  given 
by  those  trading  with  him,  and  imposing 
upon  the  public;  that  it  was  to  prevent  a 
person  from  obtaining  a  false  credit  on  the 
strength  of  a  name  which  had  been  with- 
drawn, or  which  he  had  no  authority  to  use. 

And  in  Gay  v.  Seibold,  97  N.  Y.  472,  49 
Am.  Rep.  633,  it  was  said  that  the  pur- 
pose of  the  statute  was  obviously  to  protect 
persons  giving  credit  to  the  fictitious  firm 
on  the  faith  of  the  fictitious  designation, 
and  was  not  needed  to  protect  those  who 
obtained  credit  from  such  a  firm.  To  a 
similar  effect  are  Kennedv  v.  Budd,  5  App. 
Div.  140,  39  N.  Y.  Supp."^81;  Black  t.  New 
York  L.  Ins.  Co.  70  Misc.  532,  127  N.  Y. 
Supp.  409.  See  also  Ryan  v.  Hardy,  26 
Hun,  176,  and  Zimmerman  v.  Erhard,  83 
N.  Y.  74,  38  Am.  Rep.  396. 
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conviction,  shall  be  fined  not  less  than  $25  nor 
more  than  $100,  or  imprisoned  in  the  county 
jail  not  less  than  ten  days  nor  more  than 
thirty  days,  or  both  so  fined  and  imprisoned, 
and  each  day  any  person  or  persons. continue 
to  conduct  business  in  violation  of  this  act 
shall  be  deemed  a  separate  offense." 

The  trial  court  sustained  a  general  de- 
murrer to  this  answer,  and  the  defendants 
appeal. 

This  act  does  not  in  terms  say  that  it 
shall  be  "unlawful"  for  any  person  to  carry 
on  or  transact  business  under  an  asumed 
name,  but  it  is  manifest  that  it  was  the  pur- 
pose of  the  act  to  make  it  unlawful,  or  else 
the  penalty  prescribed  by  subsection  6 
would  not  have  been  imposed.  In  view  of 
the  fact  that  this  section  expressly  provides 


that  any  person  who  fails  to  comply  with 
the  provisions  of  the  act  shall  be  guilty  of 
a  misd^neanor  and  subject  to  a  fine  and  im- 
prisonment, it  would  be  disregarding  the 
purpose  of  the  act,  when  considered  as  a 
whole,  to  say  that  the  legislature  did  not 
intend  to  make  it  unlawful  to  transact  busi- 
ness without  observing  the  requirements  of 
the  act.  If  the  legislature  had  said  in  so 
many  words  in  subsection  1  that  ''it  shall 
be  unlawful  for  any  person  or  persons  to 
carry  on  or  transact  business  under  an  as- 
sumed name,"  it  would  not  have  made  any 
plainer  the  fact  that  the  legislature  intended 
to  make  this  method  of  transacting  business 
unlawful. 

It  being  then  ihe  intention  of  the  legis- 
lature to  make  the  transaction  of  business 


All  the  cases  agree,  it  was  said  in  Mc- 
Ardle  v.  Thames  Iron  Works,  96  App.  Div. 
139,  89  K.  Y.  Supp.  485,  that  the  statute 
making  it  a  misdemeanor  to  transact  busi- 
ness under  a  fictitious  copartnership  name 
must  be  strictly  construed  because  of  its 
highly  j)enal  character,  and  that  it  had  its 
foundation  in  public  policy  for  the  protec- 
tion of  the  commercial  community. 

In  holding  that  one  doing  business  un- 
der a  fictitious  partnership  name  in  viola- 
l*on  of  the  statute  is  not  thereby  precluded 
from  maintaining  an  action  on  an  executory 
contract,  the  court  in  McArdle  v.  Thames 
Iron  Works,  supra,  said  that  the  contract 
was  not  illegal,  but  that  the  illegality  con- 
sisted in  the  use  by  the  plaintiff  of  a  fic- 
titious name;  that  he  might  be  punished 
for  his  violation  of  the  law  in  holding  out 
a  false  name  to  the  community,  and  that 
one  mislead  into  giving  him  credit  by  rea- 
son of  the  name,  or  because  of  his  mis- 
representation, could  doubtless  rescind  the 
contract,  but  (citing  Sinnott  v.  German- 
American  Bank,  164  N.  Y.  386,  58  N.  E. 
286 )  that  even  this  could  not  be  done  where 
the  rights  of  bona  fide  purchasers  had  in- 
tervened. 

Cases  in  which  unregistered  plumbers 
and  physicians  have  been  defeated  in  their 
attempt  to  collect  for  work  done  were  dis- 
tinguished in  Doyle  v.  Shuttleworth,  41 
Misc.  42,  83  N.  Y.  Supp.  609,  from  those 
cases  in  which  persons  carrying  on  business 
under  an  assumed  firm  name  without  filing 
the  required  certificates  have  succeeded  in 
recovering  for  goods  sold  and  delivered. 
It  was  said  that  the  purpose  of  the  statute 
requiring  plumbers  and  physicians  to  pro- 
cure and  file  a  certificate  before  practising 
their  calling  or  profession  is  to  protect  the 
community  against  unqualified  and  incom- 
petent persons,  and  that  to  permit  them  to 
recover  for  work  done  in  violation  of  the 
law  would  defeat  its  purpose;  but  that  the 
purpose  of  the  statute  forbidding  the  use 
of  a  fictitious  firm  name  without  the  filing 
of  a  certificate  is  to  protect  persons  giving 
credit  to  the  firm  or  individual  in  reliance 
upon  the  false  designation,  and  it  can  have 
no  application  where  th^  credit  is  given  by, 
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and  not  to,  the  person  using  the  designa- 
tion. 

On  the  other  hand,  in  Cashin  v,  Pliter, 
168  Mich.  380,  134  N.  \V.  482,  Ann.  Cas. 
1913C,  697,  the  court  rejected  the  con- 
tention that  a  distinction  should  be  made 
between  the  right  to  recover  on  a  contract 
where  the  statute  violated  was  one  prohibit- 
ing the  transaction  of  business  under  an 
assumed  name  without  filing  a  certificate, 
and  where  it  was  one  prohibiting,  in  the 
interest  of  public  health  and  safety,  the 
carrying  on  of  such  business  as  that  of  a 
pharmacist  without  a  license.  The  court 
said  it  was  true  that  the  object  of  the 
statute  relating  to  the  transaction  of  busi- 
ness under  an  assumed  name  was  not  to 
safeguard  life  or  health;  but  that  both 
laws  were  founded  on  public  policy;  that 
they  were  acts  of  the  same  class  coming 
within  the  police  power  of  the  state,  one 
being  to  protect  the  public  health,  and  the 
other  to  protect  tlie  public  from  imposition 
and  fraud. 

The  Louisiana  courts  have  followed  the 
decisions  of  the  New  York  courts  in  up- 
holding the  validity  of  contracts  made  in 
violation  of  a  statute  relating  to  the  trans- 
action of  business  under  fictitious  names, 
the  statute  in  Louisiana  being,  it  was  said, 
borrowed  from  New  York.  Kent  v.  Mojo- 
nier,  36  La.  Ann.  259  (action  for  price  of 
goods  sold  and  delivered )  ;  Wolfe  v.  Joubert, 
45  La.  Ann.  1100,  21  L.R,A.  772,  13  So.  806. 

And  in  New  Jersey,  the  courts  have 
reached  the  same  conclusion  as  in  New 
York  and  Louisiana,  it  being  held  in  Rut- 
kowsky  V.  Bozza,  77  N.  J.  L.  724,  73  Atl. 
502,  that  the  plaintiff  was  not  prevented 
from  recovering  the  value- of  goods  sold  and 
delivered,  because  he  was  carrying  on  busi- 
ness under  an  assumed  name  without  filing 
the  certificate  required  by  the  Statute  in 
such  cases,  a  violation  of  the  statute  being 
a  misdemeanor.  The  purpose  of  the  stat- 
ute, as  stated  in  the  New  York  cases,  was 
approved,  the  court  saying  that  it  was 
obviously  to  protect  persona  giving  credit 
on  the  faith  of  the  fictitious  designation, 
and  was  not  needed  to  protect  those  who  ob- 
tained credit  from  persons  doing  business 
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under  an  assumed  name  imlawful  unless  the 
requirements  of  the  statute  are  observed,  the 
only  remaining  question  is:  Does  the  fact 
that  the  legislature  has  made  the  doing  of 
a  thing  unlawful  prohibit  the  person  en- 
gaged in  the  unlawful  thing  from  maintain- 
ing an  action  to  enforce  a  contract  right 
wholly  created  in  the  doing  of  this  unlawful 
and  forbidden  thing? 

In  Fruin-Colnon  Contracting  Co.  v.  Chat- 
terson,  146  Ky.  504,  40  L.R.A.(N.S.>  857, 
143  S.  W.  6,  a  question  so  similar  to  the 
one  here  presented  that  no  distinction  can 
be  made  between  them  was  before  the  court, 
and  in  the  course  of  the  opinion,  it  was 
said :  'The  statute  does  not  provide  that 
contracts  entered  into  before  it  has  been 
complied  with  shall  be  void  or  nonenforce- 


able,  nor  does  it  use  any  language  in  refer* 
ence  to  the  contract;  but  when  a  statute 
makes  it  unlawful  to  do  business  under 
certain  conditions,  it  seems  to  necessarily 
and  logically  follow  that  the  doing  of  the 
business  under  the  prohibited  conditions  ia 
in  itself  unlawful.  When  the  doing  of  the 
act  is  made  unlawful,  there  is  no  reason  why 
the  statute  should  also  declare  that  con- 
tracts made  in  violation  of  it  should  also 
be  unlawful.  When  the  law  prohibits  a 
thing,  it  is  unlawful  to  do  it,  and  the  courts 
should  not  lend  their  aid  to  the  enforce- 
ment of  prohibited  contracts.  Courts  are 
established  to  afford  remedies  to  litigants 
who  seek  relief  growing  out  of  lawful  trans- 
actions, and  not  to  aid  those  who  would 
invoke  their  assistance  to  enforce  contracts 


under  the  fictitious  name;  and  the  statute, 
it  was  said,  was  highly  penal,  and  must 
be  strictly  construed. 

A  similar  conclusion  was  reached  in  a 
recent  case  in  Connecticut,  Sagel  v.  Fylar, 
—  Conn.  — ,  L.R.A.  — ,  93  Atl.  1027. 

To  the  same  effect  is  Smith  v.  Finch,  12 
B.  C.  186,  construing  a  statute  somewhat 
similar  to  those  above  indicated.  In  this 
case,  where  the  plaintiff,  who  was  doing 
business  under  a  fictitious  partnership 
name  without  having  registered  a  declara- 
tion that  no  other  person  was  associated 
with  him  in  the  partnership,  as  required  by 
the  statute  (a  penalty  of  $100  being  pro- 
vided for  violation  of  the  statute),  sought 
to  recover  for  work  done  by  him  for  the 
defendant,  it  was  held  that  violation  of  the 
statute  was  not  a  defense  to  the  action. 

And  contracts  are  valid  although  made 
without  filing  the  certificate  required  by  the 
Washington  statute  which  provides  that  no 
person  shall  transact  business  under  an  as- 
sumed name  without  filing  a  certificate  set- 
ting forth  the  true  name,  and  that  no  per- 
son so  transacting  business  shall  be  entitled 
to  maintain  a  suit  without  alleging  and 
proving  that  he  has  filed  the  certificate, 
it  being  sufiicient  if  the  certificate  is  filed 
before  bringing  suit,  though  after  the  mak- 
ing of  the  contract.  Sutton  v.  Coast  Trad- 
ing Co,  49  Wash.  694,  96  Pac.  428. 

It  was  said  in  Sutton  v.  Coast  Trading 
Co.  supra,  that  a  stronger  reason  existed 
for  holding  that  contracts  of  partnerships 
should  not  be  construed  as  invalid  for  fail- 
ure to  file  the  certificate  required  by  the 
statute,  than  for  ho  Id  ins  that  contracts 
were  not  void  though  made  by  foreign  cor- 
porations without  complying  with  a  stat- 
ute recognizing  their  right  to  do  business 
in  the  state  on  filing  a  copy  of  the  charter 
and  appointing  an  agent,  because  the  right 
of  such  corporations  to  do  business  in  the 
state  was  by  grace  of  the  state,  and  not  by 
a  common- law  right,  as  in  the  case  of  part- 
nerships. The  statute  requiring  the  filing 
of  the  certificate  in  the  case  of  a  partner- 
ship doing  business  under  an  assumed  name 
was  said  to  be  a  regulation  of  the  exercise 
of  the  power  to  contract  already  existing 
L.R.A.1916D. 


under  the  common  law,  and  not  an  act  con- 
ferring the  power  to  make  contracts. 

And  in  Smith  v.  Finch,  supra,  the  court 
called  attention  to  a  distinction  that  had 
been  made  "between  certain  requisites  to  be 
done  before  or  at  the  time  of  entering  into 
the  individual  contract,  which  requisites 
are  to  precede  the  contract  and  to  make  it 
out,  and  certain  other  duties  imposed  on  one 
of  the  parties,  which  last  mentioned  duties 
are  entirely  collateral  to  the  individual 
contract."  As  illustrative  of  the  former 
class,  cases  were  cited  in  which  it  was  held 
that  actions  could  not  be  maintained  for 
the  price  of  goods  sold,  if  they  did  not 
conform  to  a  certain  measure  or  were  not 
properly  branded  or  marked.  But  the  case 
before  it  was  regarded  by  the  court  as  be- 
longing to  the  latter  class,  the  penalty 
imposed  by  the  statute  for  doing  business 
in  a  fictitious  partnership  name  without 
registration  being,  it  was  said,  something 
not  contemplated  by  the  contract.  The 
court  also  held  that  the  fact  that  the  stat- 
ute imposed  a  penalty  once  for  all,  and  not 
a  recurring  penalty,  was  material  as  tend- 
ing  to  show  that  the  intent  in  its  enact- 
ment was  not  to  prohibit  the  contract. 

The  only  penalty  for  doing  business  with- 
out warrant  under  a  corporate  name  was 
said  in  Turnes  v.  Johnson,  179  111.  App. 
32,  to  be  that  provided  by  the  corporation 
act,  that  the  person  or  persons  so  doing 
business  are  jointly  and  severally  liable  for 
all  debts  contracted  by  them  in  the  name 
of  the  pretended  corporation;  and  that  a 
contract  made  by  one  doing  business  as  a 
corporation  is  not  rendered  void  by  the 
statute,  nor  by  the  section  of  the  Criminal 
Code  providing  that  if  any  person  puts 
forth  any  sign  or  advertisement  and  there- 
in assumes,  for  the  purpose  of  soliciting 
business,  a  corporate  name  without  being 
incorporated,  he  may  be  punished  by  a  fine. 

It  has  been  said  that,  although  one  may 
be  doing  business  generally  in  violation  of 
a  statute  making  it  a  misdemeanor  to  trans- 
act business  under  a  fictitious  partnership 
name,  a  violation  of  the  statute  may  not 
be  predicated  of  any  transaction  in  which 
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made  in  violation  of  law.  Their  chief  pur- 
pose is  to  secure  the  observance  of  laws 
enacted  for  the  safety  and  protection  of 
life  and  property,  and  the  general  well-being 
of  the  people,  and  it  would  be  a  startling 
departure  from  this  purpose  if  they  should 
also  give  relief  to  parties  who  were  seeking 
to  enforce  contracts  made  in  violation  of 
law^.  Such  a  course  of  procedure  would  be 
a  perversion  of  justice,  and  convert  the 
courts  into  instruments  to  aid  lawbreakers, 
in  place  of  punishing  them." 

Again,  in  Oliver  Co.  v.  Louisville  Realty 
Co.  156  Ky.  628.  51  L.R.A.(N.S.)  293,  161 
S.  W.  570,  the  question  was  thoroughly  con- 
sidered, and  the  ruling  in  the  Chatterson 
Case  adopted  and  approved.  And  it  seems 
to  us  tliat  these  decisions  control  this  case. 


In  Cashin  v.  Pliter,  168  Mich.  386,  134 
N.  W,  482,  Ann.  Cas.  1913C,  697,  the  su- 
preme court  of  Michigan  had  before  it  a 
question  in  all  respects  similiar  to  the  one 
here  involved.  The  Michigan  statute  before 
the  court  prohibited  the  transaction  of  busi- 
ness under  an  assumed  name  or  any  other 
than  the  real  name  of  the  individual  or 
owner  conducting  same,  unless  a  certificate 
was  filed  such  as  is  provided  for  in  our  act. 
It  does  not  appear  from  the  opinion  that 
the  act  expressly  made  it  unlawful  to  con- 
duct the  business  without  filing  the  required 
certificate,  but  it  did  make  the  violation  of 
the  act  a  misdemeanor  punishable  by  fine 
and  imprisonment.  It  further  appears  that 
Cashin  and  certain  other  individuals  were 
doing  business  in  the   firm  name  of  Flint 


the  false  designation  is  not  used.  Gay  v. 
Seibold,  97  N.  Y.  472,  49  Am.  Rep.  633. 

And  in  Loeb  v.  Firemen's  Ins.  Co.  78 
App.  Div.  113,  79  N.  Y.  Supp.  510,  the  court 
said  it  would  seem  that  a  person  dealing 
with  a  copartnership  doing  business  in  vio- 
lation of  a  statute  making  it  a  misde- 
meanor to  transact  business  under  the 
designation  "&  Co."  could  take  advantage 
of  such  a  violation  only  when  the  person 
violating  it  used  the  false  designation  in 
the  particular  transaction  out  of  which  the 
controversy  arose.  Accordingly,  it  was  held 
in  this  case  that  an  insurance  company 
which  had  insured  a  firm  composed  of  ll 
&  Co.  could  not  prevent  recovery  upon  the 
policy  on  the  ground  that  after  its  is- 
suance one  of  the  partners  had  sold  his 
interest  to  the  other,  who  continued  the 
business  under  the  firm  name  in  violation 
of  the  statute. 

So,  in  Hoyt  v.  Allen,  2  Hill,  322,  it  was 
held  in  an  action  against  a  carrier  for  in- 
jury to  goods  delivered  to  it  for  transporta- 
tion, that  a  plea  was  bad  which  averred  in 
general  words  that  the  plaintiff  transacted 
business  under  a  fictitious  firm  name,  be- 
cause, to  bring  the  case  within  the  statute 
forbidding  the  transaction  of  business  in 
the  name  of  a  fictitious  firm,  the  plea 
should  have  averred  that  the  transaction  in 
which  the  fictitious  name  was  used  related 
to  the  goods  in  question. 

In  Pollard  v.  Brady,  16  Jones  &  S.  476, 


Contracts  are  not  invalid  under  a  stat- 
ute prohibiting  the  use  of  the  designation 
'*&  Co."  when  no  actual  partner  is  repre- 
sented therebv,  if  in  fact  an  actual  partner 
is  represented  by  the  designation,  although 
throu<?h  inadvertence  counsel  niav  have  de- 
clared  the  firm  to  be  composed  of  only  one 
member.  Eugster  &  Co.  v.  La  Compagnie 
Commerciale  De  Transports,  2  McGloin 
(La.)   163,  15  Dec.  Dig.  1078. 

In  several  of  the  states,  the  statutes  reg- 
ulating the  transaction  of  business  under 
fictitious  names,  instead  of  providing  a 
penalty  for  a  violation,  prohibit  the  main- 
tenance of  an  action  by  one  who  has  not 
complied  therewith.  Some  of  these  statutes 
expressly  provide  that,  in  case  of  compliance 
therewith  at  any  time,  actions  may  be  main- 
tained on  contracts  entered  into  prior  as 
well  as  after  such  compliance,  thereby  rec- 
ognizing the  right  to  make  contracts,  but 
denying  the  right  of  action  thereon  with- 
out compliance  with  the  statute.  Even 
though  the  statute  does  not  expressly  recog- 
nize the  right  to  make  contracts  and  by 
subsequent  compliance  to  enforce  the  same, 
the  validity  of  contracts  made  without 
compliance  with  these  statutes  has  gen- 
erally been  assumed,  and  the  validity  or 
invalidity  of  the  contract  not  discussed,  the 
only  questions  considered  being  as  to  the 
construction  of  the  statute,  as,  for  instance, 
the  kind  of  actions  to  which  it  applies 
and   the  necessity   of   filing   the  certificate 


affirmed  without  opinion  in  89  N.  Y.  628,  j  and  completing  the  publication  thereof  be- 
lt was  held  that  the  fact  that  the  plaintiffs  |  fore   beginning   the  action. '    Cases   dealing 

with  some  of  the  principal  questions  in  re- 
gard to  the  construction  of  the  statutes 
are  here  included,  as  involving  the  same 
subject-matter  as  the  other  cases  in  the 
note,  although  the  question  of  the  validity 
of  the  contract  was  not  directly  presented. 
The  California  statute  provides  that 
every  partnership  transacting  business  in 
the  state  under  a  fictitious  name,  or  a 
designation  not  showing  the  names  of  the 
persons  interested  as  partners  in  the  busi- 
ness, must  file  a  certificate  stating  the 
names  of  members  of  the  partnership,  and 
publish  the  same  for  four  successive  weeks 
m  a  newspaper;  and  that  persons  doing 
business  as  partners  contrary  to  the  pro- 


were  doing  business  under  a  firm  name  in 
violation  of  the  statute  prohibiting  the 
transaction  of  business  in  the  name  of  a 
partner  not  interested  in  the  firm,  and  pro- 
viding that  where  the  designation  "and  com- 
pany" is  used,  it  shall  represent  an  actual 
partner,  did  not  preclude  them  from  recov- 
ering on  a  note  made  payable  to  the  firm, 
where  the  note  was  taken  in  a  transaction 
isolated  from  the  business  of  buying  and 
selling  goods  on  commission,  which  was  the 
general  business  of  the  plaintiffs,  and  had 
no  connection  with  that  business,  but  was 
taken  in  the  process  of  adjusting  the  rights 
of  the  parties  in  a  contract  for  the  con- 
veyance of  real  estate. 
L.R.A.1915D.  63 
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Construction  &  Realty  Company,  and  that  in 
this  name  they  entered  into  a  contract  with 
Pliter  to  build  him  a  house  for  an  agreed 
sum;  that  after  they  had  completed  the 
house  according  to  contract  Pliter  refused 
to  pay  a  balance  due,  whereupon  suit  was 
brought  against  him.  His  defense  was  that 
the  plaintiffs  were  doing  business  in  viola- 
tion of  the  statute,  and  therefore  could  not 
recover.  In  that  case,  as  in  this,  the  argu- 
ment was  made  on  behalf  of  the  plaintiffs 
that  the  act  was  a  penal  statute,  not  im- 
plying or  intending  any  other  punishment 
or  loss  to  those  violating  it  than  that  ex- 
pressly provided  by  the  fine  and  imprison- 
ment; that  it  had  no  application  In  a  case 
where  the  defendant  knew  who  the  members 
of  the  concern  were  with  which  he  dealt; 
and  that,  as  they  had  fully  performed  tlie 
contract,  and  he  had  received  the  benefits 
thereof,  they  were  entitled  to  recover  the 
amount  sued  for.  But  the  court,  rejecting 
this  view  and  denying  a  recovery,  said  that 
the  act  was  founded  on  public  policy,  came 
within  the  police  power  of  the  state,  and 
was  intended  to  protect  the  public  from  im- 
position and  fraud;  that  the  labor  and  ma- 
terial was  furnished  under  an  illegal  con- 
tract, by  virtue  of  which  there  could  be  no 
recovery. 


The  case  of  Gay  v.  Seibold,  97  N.  Y.  472, 
49  Am.  Rep.  533,  is  relied  on  by  counsel  for 
the  appellees  as  taking  a  different  view  of 
this  question  from  that  announced  by  this 
court  and  the  Michigan  court,  but  an  exam- 
ination of  this  case  shows  that  the  court,  in 
holding  a  contract  that  it  was  claimed  vio- 
lated a  statute  of  New  York  in  some  par- 
ticulars like  ours,  enforceable,  put  its  de- 
cision distinctly  on  the  ground  that  the 
statute  was  not  intended  to  be  applicable  to 
a  state  of  case  such  as  was  presented  to 
the  court,  saying:  'This  case  is  not,  there- 
fore, within  the  purpose  or  intention  of  the 
statute,  and  such  a  transaction  is  not  one 
of  the  mischiefs  sought  to  be  remedied  by 
the  statute.  Therefore,  although  this  trans- 
action should  be  held  to  be  within  the  letter 
of  the  statute,  it  is  clearly  not  within  the 
purpose  and  intention  of  the  statute,  and 
hence  it  is  outside  of  the  statute.  It  is  a 
rule  peculiarly  applicable  to  the  construc- 
tion of  penal  statutes  that  a  thing  within 
the  letter  of  a  statute  is  not  within  the 
statute  unless  within  the  intention  thereof; 
and  so,  too,  in  the  construction  of  remedial 
statutes,  it  is  generally  held  that  a  thing 
within  the  intention  is  within  the  statute, 
though  not  within  the  letter." 

The  case  before  us,  however,  comes  not 
only  directly  within  the  letter,  but  directly 


visions  of  the  statute  shall  not  maintain 
an  action  upon  any  contract  made  in  the 
partnership  name  until  they  have  first  filed 
the  certificate  and  made  the  publication. 
North  V.  Moore,  136  Cal.  621,  67  Pac.  1037. 

The  purpose  of  this  statute  was  said  in 
Meads  v.  Lasar,  92  Cal.  221,  28  Pac.  935, 
to  be  that  public  notice  and  record  might 
be  made  of  the  individual  members  with 
such  definiteness  that  those  dealing  with 
them  might  at  all  times  know  who  are  the 
individuals  with  whom  they  are  dealing, 
or  to  whom  they  are  giving  credit  or  be- 
coming bound. 

Under  this  and  other  similar  statutes, 
the  question  has  sometimes  arisen  as  to 
whether  the  filing  and  publication  of  the 
certificate  must  be  completed  before  the 
bringing  of  the  action.  In  Byers  v.  Bourret,  i 
64  Cal.  73,  28  Pac.  61,  the  word  "main- 
tain" as  used  fn  the  statute  was  construed 
as  including  the  commencement  of  the  ac- 
tion, and  it  was  held  that  partners  could 
not  maintain  an  action  on  a  contract  made 
by  them,  where  at  the  time  the  action  was 
commenced  they  had  not  filed  or  published 
a  certificate,  although  before  the  day  of 
trial  they  filed  the  certificate  and  com- 
menced tne  publication  thereof.  That  the 
word  "maintain"  in  such  statutes  should 
be  construed  as  including  the  beginning  of 
the  action,  see  also  New  Carlisle  Bank  v. 
Brown,  5  Ohio  C.  D.  94,  11  Ohio  C.  C.  77; 
Hartzell  v.  Warren,  5  Ohio  C.  D.  183.  In 
the  latter  case,  however,  it  was  held  error 
to  dismiss  the  action  because  of  failure  to 
comply  with  the  statute,  where  it  was  com- 
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menced  bv  an  attachment  before  the  cer- 
tificate  was  filed  and  there  had  been  a  com- 
pliance before  the  filing  of  the  petition,  the 
real  question  in  such  a  case  being  simply 
one  as  to  the  costs. 

But  in  Nicholson  v.  Auburn  Gold  Min. 
&  Mill.  Co.  6  Cal.  App.  547,  92  Pac.  651, 
it  was  held  that  the  plaintiffs  were  not  pre- 
cluded from  maintaining  an  action  for  the 
value  of  goods,  on  the  ground  that  they 
were  a  partnership  transacting  business  un- 
der a  designation  not  showing  the  names  of 
the  persons  interested  as  partners,  and  had 
not  filed  the  required  certificate,  where  it 
was  filed  on  the  same  day  as  the  complaint 
in  the  action,  and  the  publication  was  com- 
pleted before  the  answer  was  filed  plead- 
ing the  statute  in  abatement.  The  court 
distinguished  the  case  before  it  from  Byers 
V.  Bourret,  supra,  in  that  in  the  latter  case 
the  publication  was  not  completed  until 
after  the  trial. 

The  disability  to  maintain  an  action  im- 
posed by  the  (Jalifornia  statute  upon  part- 
ners violating  it  is  of  personal  character, 
and  does  not  prevent  such  partners  from 
making  a  valid  assignment  of  a  chose  in 
action,  and  the  maintenance  of  an  action 
by  the  assignee  (Cheney  v.  Newberry,  67 
Cal.  326.  7  Pac.  445;  Wing  Ho  v.  Baldwin, 
70  Cal.  194,  11  Pac.  565;  Trudel  v.  Butori, 
19  Cal.  App.  584,  127  Pac.  76),  even  though 
tlic  assignee  is  a  member  of  the  partner- 
ship (Gray  v.  Wells,  118  Cal.  11,  50  Pac 
23).  See  also  Kinsey  v.  Ohio  Southern  R. 
Co.  3  Ohio  S.  &  C.  P.  Dec.  249,  2  Ohio  N. 
P.  175,  to  a  similar  effect. 
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within  the  intention,  of  the  statute.  The 
statute  was  intended  to  prohibit  exactly 
what  the  plaintiffs  were  doing,  unless  they 
filed  the  certificate  required.  The  legisla- 
ture undoubtedly  had  the  power  to  enact 
this  statute  and  prescribe  a  penalty  for  its 
violation.  And  when  the  legislature,  within 
its  authority,  enacts  a  law  making  it  a  pun- 
ishable offense  to  do  certain  things,  it  may 
be  considered  as  a  closed  question  that  this 
court  will  not  lend  such  aid  to  the  persons 
doing  the  prohibited  thingd  as  will  enable 
them  to  violate  the  law  with  impunity.  It 
is  probable  that  a  rule  like  this  may,  in 
some  instances,  work  a  hardship  by  permit- 
ting one  person  to  get  the  benefit  of  an- 
other person's  labor,  service,  or  property 
without  compensation.  But,  as  said  in 
Oliver  Co.  v.  Louisville  Realty  Co.  supra: 
"The  fact  that  the  enforcement  of  the  stat- 
ute may  work  hardships  on  corporations 
that  fail  to  obey  it  .  .  .  cannot,  without 
ignoring  the  legislative  intent,  be  allowed 
to  defeat  the  object  sought  to  be  accom- 
plished by  the  enactment  of  the  law.  Every 
person  who  violates  the  law  puts  himself  in 
the  attitude  of  being  required  to  pay  the 
penalty  for  the  infraction,  but,  although  the 
delinquency  may  subject  him  to  punish- 
ments, civil  or  criminal,  this,  of  course,  fur- 
nishes no  reason  why  the  statute  should  not 


be  enforced.  The  individual  who  violates  a 
penal  statute  may  expect  to  pay  the  penalty, 
and  so  a  corporation  that  violates  the  civil 
features  of  a  statute  is  not  in  any  position 
to  complain  if  it,  too.  must  pay  the  pen- 
alty." 

Also,  in  Cashln  y.  Filter,  supra,  the  court, 
in  answer  to  the  argument  that  the  defend- 
ant should  be  estopped  from  relying  on  tlie 
statute  to  defeat  the  collection  of  a  just 
debt,  said:  "In  behalf  of  the  plaintiffs,  it 
is  urged  that  the  contract  having  been  per- 
formed, and  labor  and  material  having  been 
furnished,  of  which  defendant  retains  the 
benefit,  recovery  can  be  had  therefor  under 
the  common  counts,  on  an  implied  pr<Hnise 
to  pay  for  the  same  what  they  are  reason- 
ably worth.  But  they  were  furnished  under 
an  illegal  express  contract,  by  virtue  of 
which  there  can  be  no  recovery.  ...  In 
such  a  case  the  doctrine  of  estoppel  cannot 
be  invoked  by  the  plaintiff;  but  the  law 
leaves  the  parties  where  it  finds  them,  and 
refuses  relief.  It  recognizes  the  defense  of 
illegality,  not  as  a  protection  to  the  defend- 
ant, but  as  a  disability  to  the  plaintiff." 

For  the  reasons  stated,  the  judgment  is 
reversed,  with  directions  to  overrule  the  de- 
murrer, and  for  proceedings  not  incon- 
sistent with  this  opinion. 


But  in  Choctaw  Lumber  Co.  v.  Gilmore, 
11  Okla.  462,  68  Pac.  733,  it  was  held  that 
where  a  partnership  had  no  right  to  begin 
an  action  because  they  had  not  made  the 
publication  required  by  the  statute  in  the 
case  of  a  partnership  transacting  business 
under  a  nctitious  name,  they  could  not, 
after  the  beginning  of  the  action,  assign 
their  interest  so  as  to  entitle  the  assignee 
to  maintain  the  action,  the  latter  acquiring 
no  greater  right  than  his  assignor. 

In  Phillips  V.  Goldtree,  74  Cal.  151,  13 
Pac.  313,  15  Pac.  451,  it  was  said  that  the 
only  penalty  attached  by  the  statute  in 
that  state  to  a  failure  to  file  the  certificate 
i?  the  legal  incapacity  to  maintain  an  action 
upon  any  contract  made  or  transactions  had 
in  the  partnership  name;  and  that  there 
is  no  disability  imposed  to  make  contracts, 
or  to  thave  transactions,  or  to  own  prop- 
erty, whether  it  consists  in  goods  or  choses 
in  action;  that  it  was  on  this  ground,  name- 
ly, that  a  valid  cause  of  action  existed,  that 
persons  who  could  not  themselves  maintain 
the  action  because  of  noncompliance  with 
the  statute  could  make  a  valid  assignment 
to  one  who  was  under  no  Incapacity  to  sue, 
and  who  could  bring  and  maintain  an  ac- 
tion. To  a  somewhat  similar  effect,  see 
Kinsey  v.  Ohio  Southern  R.  Co.  supra; 
Heogaard  v.  Dakota  Loan  &  T.  Co.  3  S.  D. 
569.  54  N.  W.  656;  and  Bovee  v.  De  Jong, 
22  S.  D.  163,  116  N.  W.  83. 

That  partners  cannot  maintain  an  action 
under  the  California  statute,  where  the  fil- 
ing and  publishing  of  the  certificate  is  de- 
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nied,  without  evidence  that  they  have  com- 
plied with  the  statute,  see  Sweeney  v. 
Stanford,  67  Cal.  635,  8  Pac.  444. 

The  Colorado  statute  provides  that  per- 
sons doing  business  as  partners  under  any 
other  than  the  personal  name  or  names  of 
the  members  shall  file  affidavits  setting 
forth  the  names  and  addresses  of  the  par- 
ties, and  that  on  default  of  filing  such  atli- 
davits,  the  parties  shall  not  be  permitted 
to  prosecute  a  suit  "for  the  collection  of 
their  debts*'  until  such  affidavits  are  filed. 
Elgin  Jewelry  Co.  v.  Wilson,  42  Colo.  270, 
93  Pac.  1107. 

It  has  been  held  that,  as  this  is  a  penal 
statute,  it  should  not  be  construed  as  em- 
bracing any  penalty  except  that  provided 
for  by  its  terms,  and  that  an  action  to  re- 
cover possession  of  real  property  is  not 
within  the  statute.  Wallbrecht  v.  Blush, 
43  Colo.  329,  95  Pac.  927. 

So,  an  action  for  tort  is  not  within  the 
statute.  Melcher  v.  Beeler,  48  Colo.  233, 
139  Am.  St.  Rep.  273,  110  Pac.  181; 
Pedroni  v.  Eppstein,  17  Colo.  App.  424,  68 
Pac.  794.  And  to  a  similar  effect  under 
statutes  of  other  states,  see  Ralph  v.  Lock- 
wood,  61  Cal.  165,  and  Anonymous,  7  Ohio 
N.  P.  568. 

The  Ohio  statute  provides  that  every 
partnership  transacting  business  under  a 
fictitious  name  or  designation  not  showing 
the  names  of  the  persons  interested  as  part- 
ners must  file  a  certificate  stating  the 
names  in  full  of  all  the  members  of  the 
partnership  and  their   places  of  residence. 
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and  that  any  persons  doing  business  as 
partners  contrary  to  the  provisions  of  the 
statute  shall  not  commence  or  maintain  an 
action  on  any  contract  made  or  transac- 
tions had  in  the  partnership  name,  until 
they  shall  have  filed  the  required  certificate ; 
provided  that  if  the  partners  shall  at  any 
time  comply  with  the  provisions  of  the  stat- 
ute, they  shall  have  the  right  to  coinmence 
an  action,  or  if  such  action  has  been  com- 
menced, to  maintain  the  same  on  all  part- 
nership contracts  entered  into  prior  as  well 
as  after  the  compliance  with  the  statute. 
Cobble  V.  Farmers'  Bank,  63  Ohio  St.  528, 
59  N.  E.  221;  Doob  v.  Lovell  Mfg.  Co.  3 
Ohio  N.  P.  .169;  Cincinnati  Traction  Co.  v. 
Hulvershorn,  31  Ohio  C.  C.  444. 

Somewhat  similar  is  the  Oklahoma  stat- 
ute requiring,  in  case  of  partners  doing 
business  under  a  fictitious  name,  the  filing 
of  a  certificate  stating  the  names  in  full 
of  all  members  of  the  partnership,  and  the 
publication  of  the  same  once  a  week  for 
four  successive  weeks;  prohibiting  the 
maintenance  of  an  action  or  account  of  any 
contract  until  such  partners  have  first  filed 
the  certificate  and  made  the  publication; 
but  providing  that  if  at  any  time  the  par- 
ties shall  comply  with  the  statute,  they 
shall  have  the  right  to  maintain  an  action 
on  partnership  contracts  entered  into  prior 
as  well  as  after  such  compliance.  Baker  v. 
Van  Xess,  25  Okla.  34,  105  Pac.  660;  St. 
Louis  &  S  F.  R.  Co.  v.  Swear ingen,  31 
Okla.  785,  123  Pac.  1122;  Smith  v.  Woods, 
33  Okla.  233,  124  Pac.  1088.  In  the  latter 
case  it  was  held  that  the  provisions  of  the 
statute  were  mandatory,  must  be  complied 
with  literally,  and  that  partners  doing  busi- 
ness under  a  fictitious  name  could  not  be- 
gin an  action  on  a  contract  until  they  had 
filed  the  certificate  and  made  the  publica- 
tion, publication  after  the  beginning  of  the 
action  not  being  sufficient.  See  also  Drake 
V,  Great  Northern  R.  Co.  24  S.  D.  19,  123 
N.  W.  82. 

The  rule  in  Oklahoma  was,  however,  modi- 
fied in  Bleecker  v.  Miller,  40  Okla.  374, 
338  Pac.  809,  to  the  extent  that  the  filing 
and  the  publishing  of  the  certificate  before 
the  trial,  though  after  the  beginning  of  the 
action,  was  held  sulficient  compliance  with 
the  statute.  See  also  Malfa  v.  Crisp,  52 
Wash.  509,  100  Pac.  10.12. 

The  Oklahoma  statute  does  not  apply  to 
any  individual  who  is  the  sole  person  inter- 
ested in  the  business,  although  he  does  busi- 
ness under  a  firm  name  (Oklahoma  Fire 
Ins.  Co.  V.  Waglster,  38  Okla.  291,  132  Pac. 
1071;  Robinovitz  v.  Hamill,  —  Okla.  — , 
ante,  981,  144  Pac.  1024);  and  it  does 
not  affect  the  right  of  action  on  a  note 
made  prior  to  statehood  ( Blanchard  v.  Ezell, 
26  Okla.  434,  106  Pac.  960). 

And  in  Swope  v.  Burnham,  6  Okla.  736, 
52  Pac.  924,  it  was  held  that  the  Oklahoma 
statute  did  not  apply  to  a  nonresident  mer- 
cantile partnership  engaged  in  business 
in  another  state,  which  transacted  its  busi- 
ness in  the  territory  from  such  out9i<!e^ 
location,  and  was  not  alleged  to  have) 
any  place  of  business  in  the  territory.  That 
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statutes  of  this  kind  do  not  apply  to  non- 
resident partnerships,  see  also  Bofenschen's 
Succession,  29  La.  Ann.  711 ;  Ross  v.  Wigg, 
34  Hun,  192;  Cahn  v.  Gottschalk,  14  Dalv, 
542,  2  N.  Y.  Supp.  13,  and  Ridgeway  v.  Col- 
lier, Rap.  Jud.  Quebec  21  C.  S.  473. 

Under  the  Montana  statute  relating  to 
the  transaction  of  business  by  an  individual 
under  a  fictitious  name  or  designation  pur- 
porting to  be  a  firm  name,  it  is  not  the 
right  to  begin  the  action,  but  to  maintain 
it,  that  is  withheld  by  the  statute  for  fail- 
ure to  comply  with  its  terms;  so  that  it  is 
sufiicient  if  the  plaintiff  complies  with  the 
statute  before  the  defense  of  noncompliance 
is  interposed.  Reilly  v.  Hatheway,  4U  Mont. 
1,  125  Pac.  417. 

The  Pennsylvania  statute  requires  the 
filing  of  the  names  and  location  of  the  mem- 
bers of  a  partnership,  and  provides  that  if 
this  is  not  done  they  cannot,  .in  a  suit 
against  them,  plead  any  misnomer,  or  the 
omission  of  the  name  of  any  member  of 
the  partnership,  or  the  inclusion  of  the 
names  of  persons  not  members.  Tilli  v. 
Vandegrift,  18  Pa.  Super.  Ct.  485  (holding 
that  the  nonjoinder  or  misjoinder  of  mem- 
bers of  the  partnership  was  not  available 
as  a  defense  by  a  partner,  unless  he  alleged 
compliance  with  the  provisions  of  the  stat- 
ute) ;  Daniel  v.  Lance,  29  Pa.  Super.  Ct. 
454;  Scrantonian  v.  Brown,  36  Pa.  Super. 
Ct.  170  (holding  that  the  statute  did  not 
apply  to  persons  who  were  not  members 
of  a  partnership,  and  did  not  preclude  them 
from  setting  up  as  a  defense  that  no  part- 
nership existed).  R.  E.  H. 
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ZEKE  BRYANT,  Plff.   in  Err., 

V. 

T.  H.  FREEMAN  et  al. 

(.131  Tenn.  87,  173  S.  W.  863.) 

Curtesy  —  action  to  protect  —  joinder 
of  %vlfe. 

A  man  cannot,  because  of  his  curtesy 
initiate,  sue,  without  joining  his  wife  in 
the  action,  to  recover  possession  of  her  real 
estate,  and  to  recover  damages  for  timber 
cut  therefrom,  and  rents  and  profits,  where 

Note,  —  Rights  of  husband  as  tenant  by 
the  curtesy  initiate, 

I.  In  general,  997. 
II.  To  occupy  land  and  receive  profits,  999. 

III.  To  sell  estate. 

a.  In  general,  999. 

b.  By  voluntary  transfer,    1000. 
.     c.  For  husband^s  debts,    1000. 

IV.  To  maintain  action  for  possession,  10>11. 
V.  Effect  of  "married  women's  acts.'' 

a.  In  general,  1004. 

b.  To  abolish  the  estate,  1004. 

c.  To  limit  husband's  rights,  1007. 

d.  To  abolish  all  estates  by  the  cur- 

tesy,  1009. 
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she  has  conveyed  the  property  without  his 
joining  in  the  conveyance. 

(February  9,  1916.) 

I?  RROR  to  the  Chancery  Court  for  Wilson 
J  County  to  review  a  judgment  dismiss- 
ing a  bill  filed  to  recover  possession  of  cer- 
tain  real  estate,  and  to  recover  damages  for 
cutting  timber  therefrom,  and  rents  and 
profits.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  J.  N.  Adams  and  Seth  At. 
Walker,  for  plaintiff  in  error: 

Plaintiff  on  his  marriage  became  seised 
of  a  freehold  estate,  and  on  the  birth  of 
issue  capable  of  inheriting,  he  became  a 
tenant  by  the  curtesy  initiate,  which  gave 


him  the  right  to  enjoy  possession  of,  and 
entitled  him  to  the  emblements  of,  his 
wife's  estate. 

Gillespie  v.  Worford,  2  Coldw.  640;  3 
Am.  &  Eng.  £nc.  Law,  p.  513;  2  Am.  & 
Eng.  Enc.  Law,  p.  617;  12  Cyc.  1003;  Bras- 
field  V.  Brasfield,  96  Tenn.  580,  36  S.  W. 
384;  Abies  v.  Abies,  86  Tenn.  333,  9  S.  W. 
692. 

Messrs.  W.  R.  Chambers  and  Horace 
Ozinent,  for  defendants  in  error. 

The  bill  was  properly  dismissed. 

Weisinger  v.  Murphy,  2  Head,  674;  Guion 
T.  Anderson,  8  Humph.  298. 

Fancher,  J.,  delivered  the  opinion  of  the 
court: 

This  is  a  suit  in  the  nature  of  ejectment, 


I.   In  generaU 

"Tenant  by  the  curtesy  of  England  is 
where  a  man  marries  a  woman  seised  of 
an  estate  of  inheritance,  that  is,  of  lands 
and  tenements  in  fee  simple  or  fee  tail,  and 
has  by  her  issue  bom  alive,  which  was  cap- 
able of  inheriting  her  estate.  In  this  case, 
he  shall,  on  the  death  of  his  wife,  hold  the 
lands  for  his  life,  as  tenant  by  the  curtesy 
of  England."  2  Blk.  Com.  126.  "The  hus- 
band, by  the  birth  of  the  child,  becomes 
.  .  .  tenant  by  the  curtesy  initiate,  and 
may  do  many  acts  to  charge  the  lands,  but 
his  estate  is  not  consummate  till  the  death 
of  the  wife."  Id.  128.  This  note  does  not 
include  cases  involving  an  estate  by  curtesy 
consummate.  It  does  not  include  the  ques- 
tions arising  out  of  the  husband's  rights  or 
estate  jure  uocoria,  <See  distinction  stated 
under  II.  infra.)  It  includes  only  cases 
turning  upon  or  involving  the  husband's 
rights  as  the  owner  of  an  estate  by  the 
curtesy  initiate. 

Many  cases  are  cited  herein  as  authori* 
ties  on  the  rules  and  principles  governing 
common-law  curtesy  initiate  that  are  no 
longer  authorities  in  the  particular  juris- 
diction where  decided,  for  the  reason  that 
there  have  been  many  statutory  changes. 
Under  V.  infra,  the  effect  of  "married  wom- 
en's acts"  is  discussed  with  a  view  to  il- 
lustrate the  indirect  effect  of  these  statutes 
upon  estates  by  the  curtesy  initiate,  but 
there  are  a  great  many  statutes  abolishing 
estates  by  the  curtesy  consummate  which 
of  necessity  also  abolish  estates  by  the  cur- 
tesy initiate,  and  no  consideration  can  be 
here  given  to  such  statutes. 

The  question  as  to  a  husband's  insurable 
interest  in  his  wife's  real  property  by  virtue 
of  his  estate  by  the  curtesy  initiate  is  con- 
sidered in  notes  to  Tyree  v.  Virginia  F.  & 
M.  Ins.  Co.  66  L.R.A.  659,  and  Kludt  v. 
German  Mut.  F.  Ins.  Co.  45  L.R.A.(N.S.) 
1131 ;  and  that  of  adverse  possession  as  a 
bar  of  curtesv  is  treated  in  the  note  to 
Calvert  v.  Murphy,  52  L.R.A.  (N.S.)  635. 
Questions  as  to  how  an  estate  by  the  cur- 
tesy initiate  may  be  terminated  (for  in- 
stance, the  effect  of  a  divorce)  are  not 
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considered  in  the  present  note.  And  the  fact 
of  tenancy  by  the  curtesy  initiate  is  here 
assumed. 

An  excellent  statement  setting  forth  many 
of  the  characteristics  of  an  estate  by  the 
curtesy  initiate  is  contained  in  National 
Metropolitan  Bank  v.  Hitz,  1  Mackey,  111 
(this  case  was  reversed  on  the  ground  that 
an  act  of  Congress  had  changed  the  law  in 
regard  to  selling  the  property  of  a  married 
woman  to  pay  the  debts  of  her  husband. 
See  111  U.  S.  722,  28  L.  ed.  577,  4  Sup.  Ct. 
Rep.  613.  But  that  fact  does  not  destroy 
the  value  of  the  statement).  The  court 
said:  "By  the  uniform  declaration  of  every 
authorized  exponent  of  the  law,  from  its 
earliest  ages  to  the  present  time,  it  is  in- 
contestibly  settled  that  by  the  common  law 
the  husband,  from  the  moment  of  his 
marriage,  became  entitled  by  virtue  of  his 
marital  rights  to  an  estate  in  the  lands 
of  inheritance  of  his  wife  during  their 
joint  lives;  that  immediately  upon  the  birth 
of  a  living  child  capable  of  inheriting  the 
lands,  the  husband  became  entitled  to  an 
estate  in  all  the  lands  of  which  she  might 
be  seised  at  any  time  during  the  coverture 
for  the  term  of  his  own  life;  that  this  estate 
of  the  husband  during  the  life  of  the  wife, 
which  was  known  as  tenancy  by  the  curtesy 
initiate,  upon  the  death  of  the  wife  was 
called  tenancy  by  the  curtesy  consummate, 
and  that  the  tenancy  by  the  curtesy  initiate 
was  one  of  the  forms  of  estates  known  as 
freeholds,  not  of  inheritance,  which  was 
created  by  construction  and  operation  of 
law.  1  Co.  Litt.  §  35,  p.  29a;  2  Kent, 
Com.  140;  4  Kent,  Com.  27;  1  Roper, 
Husband  &  Wife,  3,  6.  It  is  further  settled 
beyond  controversy  that  the  husband  was 
seised  of  this  freehold  as  of  his  own  right; 
that  although  his  title  was  not  consummate 
until  the  death  of  the  wife,  he  might,  dur- 
ing her  life,  do  many  acts  to  charge  the 
lands.  2  Bl.  Com.  120;  1  Washb.  Real 
Prop.  128.  That  as  such  he  became  the 
tenant  of  the  lord  and  did  homage  alone'; 
and  if,  after  issue,  he  made  a  feoffment  in 
fee  and  the  wife  died,  the  feoffee  would 
hold  during  the  life  of  the  husband,  and  the 
heir  of  the  wife  could  not,  during  the  hus- 
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filed  in  the  chancery  court  by  Zeke  Bryant 
without  making  his  wife  a  party,  to  recover 
a  tract  of  land  owned  by  Isa  Bryant,  his 
wife,  and  to  also  recover  for  timber  cut 
from  the  land,  and  for  rents  and  profits. 

The  defendants  claim  to  hold  under  a 
deed  executed  by  Isa  Bryant  on  September 
22,  1910,  for  which  she  paid  $800.  The  hus- 
band did  not  join  in  the  deed.  The  bill 
avers  the  marriage,  seisin  of  the  wife,  and 
birth  of  issue  alive,  which  entitled  com- 
plainant to  an  estate  as  tenant  by  the  cur- 
tesy initiate,  and  it  is  in  this  right  that 
the  husband  seeks  to  recover.  The  chan- 
cellor dismissed  the  bill  for  want  of  equity 
on  the  face. 

Abies  V.  Abies,  88  Tenn.  333,  9  S.  W.  692, 
relied   on   by   complainant,   was   a   contro- 


versy between  husband  and  wife.  The 
wife  had  rented  to  one  Harlow  20  acres 
of  her  land,  and  placed  him  in  possession. 
The  husband  objected  to  this,  and  brought 
a  suit  of  forcible  entry  and  detainer  against 
the  tenant.  The  wife  then  brought  a  bill 
to  enjoin  the  prosecution  of  her  husband's 
suit,  claiming  absolute  control  under  the 
act  of  1879  (Acts  1879,  chap.  141),  provid- 
ing that  the  rents  and  profits  of  her  land 
shall  not  be  subject  to  the  debts  or  con- 
tracts of  her  husband,  except  by  her  con- 
sent in  writing.  It  was  held  that  this  act 
did  not  interfere  with  the  ancient  rights 
of  the  husband  as  governor  of  the  family, 
but  merely  protects  the  wife's  rents  from 
the    husband's    creditors,    and    extinguishes 


band's  life,  recover  the  land.  1  Co.  Litt. 
558.  That  he  might  sell  and  convey  his 
estate  or  mortgage  it  to  a  creditor.  Cen- 
tral Bank  v.  Copeland,  18  Md.  320,  81  Am. 
Dec.  597 ;  Babb  v.  Perley,  1  Me.  9.  And  that 
this  interest  would  pass  to  his  assignee  in 
insolvency,  who  could  sell  and  convey  to  the 
purchasers  a  valid  title  for  the  life  of  the 
husband.  Dejarnatte  v.  Allen,  5  Gratt.  499. 
These  common-law  principles  were  undoubt- 
edly in  force  in  the  District  of  Columbia  at 
the  time  of  the  death  of  Michael  Shanks, 
as  they  were  the  law  in  Maryland  on  the 
29th  of  February,  1801,  and  no  intervening 
acts  of  Congress  had  changed  or  modified 
their  operation  within  the  District  of  Co- 
lumbia. Anderson  v.  Tydings,  8  Md.  443, 
63  Am.  Dec.  708;  Logan  v.  McGill,  8  Md. 
470;  Rice  v.  Hoffman,  35  Md.  350. 

"2.  The  next  inquiry  is.  Was  this  estate 
of  John  Hitz  such  an  interest  as  might  be 
seized  and  sold  under  execution  at  common 
law  for  the  payment  of  his  debts?  The  an- 
swer to  this,  upon  all  the  authorities,  must 
again  be  in  the  affirmative.  Says  Chancel- 
lor Kent:  'The  husband  has  an  interest 
in  the  freehold  estates  of  his  wife,  which 
may  be  seized  and  sold  on  execution;  and 
if  the  assignee  or  creditor  of  the  husband, 
who  takes  possession  of  the  estate  on  a 
sale  on  execution  of  his  freehold  interest, 
commits  waste,  the  wife  has  an  action 
against  him  in  which  the  husband  must 
join;  for  though  such  assignee  succeed  to 
the  husband's  rights  to  the  rents  and  profits, 
he  cannot  commit  waste  with  impunity.' 
See  also  Dejarnatte  v.  Allen,  supra.  The 
effect  of  a  levy  and  sale  of  the  husband's  in- 
terest is  the  same  as  that  of  a  conveyance  by 
him,  which  would  pass  the  freehold  leaving 
the  reversion  in  his  wife.  Babb  v.  Perley, 
1  Me.  6;  Litchfield  v.  Cudworth,  15  Pick. 
23 ;  2  Kent,  Com.  131 ;  see  also  the  numerous 
cases  cited  in  Herman  on  Executions,  134. 
This  doctrine  has  been  repeatedly  asserted, 
iotidem  verbiSf  by  the  courts  of  Maryland. 
Anderson  v.  Tydings,  8  Md.  427,  63  Am. 
Dec.  708;  Logan  v.  McGill,  8  Md.  470.  The 
legislature  of  that  state,  to  abate  the  hard- 
ship of  the  possible  ejection  of  the  wife  under 
such  a  sale  from  her  own  inherited  landed 
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estate,  passed  the  statute  of  1841,  chap.  161; 
and  in  reference  to  the  state  of  the  law  as 
thereafter  existing,  the  court  says  in  Rice 
V.  Hoffman,  35  Md.  344:  'This  interest 
of  the  husband  (his  curtesy  initiate)  was 
liable  to  be  taken  in  execution  and  sold  at 
any  time  for  his  debts  until  the  act  of  1841, 
chap.  161,  which  provided  "that  no  real 
estate  hereafter  acquired  by  marriage  shall 
be  liable  to  execution  during  the  life  of  the 
wife  for  debts  of  the  husband."  The  effect 
of  this  act  was  not  to  destroy  the  tenancy 
by  the  curtesy,  but  to  suspend  the  right 
of  execution  on  the  part  of  the  husband's 
creditors  during  the  life  of  the  wife.' " 

Under  the  common  law  a  tenant  by  the 
curtesy  initiate  has  a  vested  freehold  estate 
in  the  land.  1  Co.  Litt.  30a,  67a;  Evans 
V.  Lobdale,  6  Houst.  (Del.)  212,  22  Am. 
St.  Rep.  358  (abolished  by  statute);  Short- 
all  V.  Hinckley,  31  111.  219;  Jacobs  v.  Rice, 
33  111.  369;  Mettler  v.  Miller,  129  111.  640, 
22  N.  E.  529  (changed  by  statute)  ;  Junc- 
tion R.  Co.  V.  Harris,  9  Ind.  184,  68  Am. 
Dec.  618;  Mitchell  v,  Violett,  104  Ky.  77, 
47  S.  W.  195  (changed  by  statute  in  1894)  ; 
Beale  v.  Knowles,  45  Me.  479;  Tong  v. 
Marvin,  15  Mich.  60  (abolished  by  statute)  ; 
Day  V.  Cochran,  24  Miss.  261;  Foster  v. 
Marshall,  22  N.  H.  491;  Robie  v.  Chapman, 
59  N.  H.  41;  Van  Duzer  v.  Van  Duzer,  6 
Paige,  366,  31  Am.  Dec.  257;  Sleight  v. 
Read,  18  Barb.  159;  Williams  v.  Lanier,  44 
N.  C.  (Busbee,  L.)  30;  Thompson  v.  Green, 
4  Ohio  St.  223;  Canby  v.  Porter,  12  Ohio, 
79;  Hershizer  v.  Florence,  39  Ohio  St.  516 
(abolished  by  statute)  ;  Pemberton  v.  Hicks, 
3  Dall.  479,  1  L.  ed.  687;  Lancaster  Coun- 
ty Bank  v.  Stauffer,  10  Pa.  398;  Crow 
V.  Kightlinger,  25  Pa.  343;  Harris  v.  York 
Mut.  Ins.  Co.  50  Pa.  341;  Clarke's  Appeal, 
79  Pa.  376;  Teacle's  EsUte,  6  Pa.  Co.  Ct. 
553,  affirmed  in  132  Pa.  533,  19  AtL  274; 
Gamble's  Estate,  5  Clark  (Pa.)  4  (a  stat- 
ute abolishes  the  necessity  for  birth  of  is- 
sue) ;  Martin  v.  Pepall,  6  R.  I.  92;  Ross  v. 
North  Providence,  10  R.  I.  461;  Briggs  v. 
Titus,  13  R.  I.  136;  McCorry  v.  King,  3 
Humph.  267,  39  Am.  Dec.  165;  Gillispie  v. 
Worf ord,  2  Coldw.  632 ;  Mattocks  v.  Stearns, 
9  Vt.  326;  Hyde  v.  Barney,  17  Vt.  230,  44 
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his  right  to  contract  them  away.  The  wife's 
bill  was  dismissed. 

The  case  of  Brasfield  v.  Brasfield,  96 
Tenn.  580,  36  S.  W.  384,  cited  by  complain- 
ant, was  a  divorce  suit,  and  it  was  held 
that  the  husband  was  entitled  to  the  rents 
of  the  wife's  lands  upon  dissolution  of  the 
marriage  at  the  suit  of  the  husband,  under 
the  statute  (Milliken  &  V.  Code,  §  3329). 

In  Gillespie  v.  Worford,  2  Ck)ldw.  642,  the 
wife  had  executed  a  power  of  attorney  to 
the  husband  to  convey  her  lands,  under 
which  he  had  executed  a  deed.  The  husband 
afterward  abandoned  the  wife,  and  she  ob- 
tained a  divorce,  thereafter  bringing  suit 
for  the  land.  It  was  held  that  she  could 
not  recover,  but  the  purchaser  was  vested 
with   an    estate   of    freehold,   determinable 


on  the  death  of  the  husband;  that  the  hus- 
band, by  the  marriage,  acquires,  and  dur- 
ing the  coverture  enjoys,  a  freehold  inter- 
est in  his  wife's  real  estate  during  their 
joint  lives,  both  being  seised  in  her  right 
by  entirety,  the  effect  of  which  is  to  put 
the  ownership  for  the  coverture  entirely  in 
the  husband's  power;  that  he  can,  as  a  con- 
sequence, alienate  his  ownership  at  pleas- 
ure, and  his  conveyance  will  pass  the  free- 
hold without  the  wife's  co-operation. 

The  case  of  Weisinger  v.  Murphy,  2  Head, 
674,  is  a  case  where  the  husband.  Porter, 
and  wife,  had  been  deprived  of  the  wife's 
land  by  a  deed  executed  by  a  cotenant  of 
the  wife.  The  heirs  of  Mrs.  Porter  brought 
suit  more  than  three  years  after  her  death. 
It  was  said:     ''During  the  existence  of  the 


Am.  Dec.  335;  Dejarnattc  v.  Allen,  5  Gratt. 
499 ;  Breeding  v.  Davis,  77  Va.  639,  46  Am. 
Rep.  740.  And  the  other  cases  cited  herein 
assume  the  correctness  of  this  proposition. 

II,  To  occupy  land  and  receive  profits. 

At  common  law  the  tenant  by  the  curtesy 
initiate  has  the  right  to  possession  and  ab- 
solute control  of  the  property,  and  the  right 
to  receive  the  rents,  issues,  and  protits 
therefrom.  Neil  v.  Johnson,  11  Ala.  615; 
Shortall  v.  Hinckley,  31  111.  219;  Jacobs 
v.  Rice,  33  111.  369 ;  Bozarth  v.  Largent,  128 

III.  95,  21  N.  E.  218  (changed  by  statute)  ; 
Jackson  v.  Jackson,  144  111.  274,  36  Am.  St. 
Rep.  427,  33  N.  E.  51  (changed  by  statute)  ; 
Beale  '.v.  Knowles,  45  Me.  479 ;  Melvin  v. 
Locks  &  Canals,  16  Pick.  161;  Teckenbrock 
V.  McLaughlin,  246  Mo.  711,  152  S.  W.  38 

(changed  by  statute) ;  Foster  v.  Marshall, 
22  N.  H.  491;  Williams  v.  Lanier,  44  N.  C. 

(Busbee,  L.)  30;  Sleight  v.  Read,  18  Barb. 
159;  Corley  v.  Corley,  8  Baxt.  7;  Mattocks 
v.  Stearns,  9  Vt.  326;  Hyde  v.  Barney,  17 
Vt.  280,  44  Am.  Dec.  335;  Dejamette  v. 
Allen,  6  Gratt.  499;  Breeding  v.  Davis,  77 
Va.  639,  46  Am.  Rep,  740  (changed  by 
statute).  And  in  other  cases  cited  through- 
out this  note  the  courts  assume  this  propo- 
sition. 

It  should  be  noted  that  the  husband 
would  have  this  right  independently  of  his 
estate  by  the  curtesy  initiate,  by  virtue  of 
his  estate  jure  uxoriSf  which  estate  was  not 
dependent  upon  the  birth  of  a  child.  This 
note  does  not  include  questions  concerning 
estates  jure  uxoris,  but,  merely  for  the  pur- 
pose of  distinction,  the  following  statement 
is  quoted  from  the  opinion  in  Bozarth  v. 
Largent,  128  111.  95,  21  N.  E.  218;  "At  the 
common  law,  a  husband  held,  in  right  of 
his  wife,  all  her  lands  in  possession,  and 
owned  the  rents  and  profits  thereof  abso- 
lutely. 1  Washb.  Real  Prop.  276 ;  Tiedeman, 
Real  Prop.  §  90;  Haralson  v.  Bridges,  14 
111.  37;  Clapp  v.  Stoughton,  10  Pick.  463; 
Decker  v.  Livingston,  16  Johns.  479.  The 
birth  of  issue  was  not  necessary  to  this 
right  of  the  husband,  which  continued  dur- 
ing the  joint  lives  of  the  husband  and  wife. 
L.R.A.1915D. 


It  was  called  an  estate  during  coverture, 
or  the  husband's  freehold  estate  jure  uxoris. 
Kibbie  v.  Williams,  58  111.  30;  Butterfield 
V.  Beall,  3  Ind.  203;  Montgomery  v.  Tate, 
12  Ind.  615;  Croft  v.  Wilbar,  7  Allen,  248. 
It  differed  from  curtesy  initiate  in  its  being 
a  vested  estate  in  possession,  while  the  lat- 
ter is  a  contingent  future  estate,  dependent 
upon  the  birth  of  issue.  Wright  v.  Wright, 
2  Md.  429,  56  Am.  Dec.  723.  It  is  held  in 
right  of  the  wife,  and  was  not  added  to  or 
diminished  when  curtesy  initiate  arose. 
Subject  to  the  husband's  beneficial  enjoy- 
ment during  coverture,  the  ownership  re- 
mained in  the  wife,  and  on  dissolution  of 
the  marriage  was  discharged  from  such 
estate  of  the  husband.  Stewart,  Husb.  &, 
W.  §  146.  W^here  there  was  marriage, 
seisin  of  the  wife,  and  birth  of  issue  capa- 
ble of  inheriting,  the  husband,  by  the  com- 
mon law,  took  an  estate  in  the  wife's  land 
during  coverture.  This  was  an  estate  of 
tenancy  by  the  curtesy  initiate,  and  which 
would  become  consummate  upon  the  death 
of  the  wife  in  the  lifetime  of  the  tenant. 
Upon  the  death  of  the  wife,  a  tenant  by 
the  curtesy  was  seised  of  an  estate  of  free- 
hold, which  was  subject  to  alienation,  and 
was  liable  to  be  taken  on  execution  for  his 
debts.  Tiedeman,  Real  Prop.  §  101;  Howey 
V.  Goings,  13  111.  95,  54  Am.  Dec.  427;  Ja- 
cobs V.  Rice,  33  111.  369;  Cole  v.  Van  Riper, 
44  111.  58;  Beach  v.  Miller,  51  111.  206,  2 
Am.  Rep.  290;  Lang  v.  Hitchcock,  99  III. 
650." 

Ill,  To  seU  estate, 

a.  In  general. 

If  one  is  the  owner  of  a  freehold  vested 
estate  in  land  with  the  right  to  possession 
and  all  the  incidents  arising  out  of  the 
ownership,  it  logically  follows  that  he  may 
sell  and  transfer  his  estate,  or  that  his 
creditors  may  levy  upon  and  sell  it  in  pay- 
ment of  his  debts.  The  fact  that  he  has 
only  a  life  estate  in  the  land  cannot  pre- 
vent this  result.  This  rule  applied  to  es- 
tates by  the  curtesy  initiate  often  deprived 
the  wife  of  the  use  of  her  property  during 
the  life  of  the  husband,  and  the  injustice. 
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coverture  he  is  not  tenant  by  the  curtesy, 
and  cannot  be  unless  he  survive  his  wife, 
and  therefore  has  no  particular  interest 
or  estate  separate  from  the  fee  simple  es- 
tate in  his  wife.  If  there  be  a  disseisin 
during  the  coverture,  it  is  a  disseisin  of 
the  entire  joint  estate,  and  they  must 
jointly  bring  suit  to  recover  the  possession. 
And  if  they  fail  to  do  so,  their  joint  right 
of  action  will  be  barred  by  seven  years' 
adverse  possession,  and  the  husband's  inter- 
est barred  and  extinguished,  so  that,  if  he 
even  survive  his  wife,  he  has  no  estate  or 
interest,  and,  if  she  survive  him,  she  has, 
by  the  proviso  in  the  statute,  only  three 
years  next  after  their  coverture  shall  cease 
within  which  to  sue." 

It   was   said  further:     "The  case   is   en- 


tirely different  where  there  is  no  joint  right 
of  suit  in  husband  and  wife,  as  where  the 
husband  makes  a  conveyance  of  the  lands 
of  the  wife,  she  not  joining  therein.  There 
the  husband,  by  his  deed,  has  estopped  hin^> 
self  from  suing,  and  the  wife  cannot  sue 
alone;  nor  can  she  or  her  heirs  sue  the  hus- 
band's vendee  until  after  the  husband's 
death,  and  the  case  becomes  one  of  par- 
ticular estate  and  remainder,  with  the  right 
of  seven  years  in  the  wife  or  her  heirs,  to 
sue  next  after  the  husband's  death."  Wei- 
singer  v.  Murphy,  2  Head,  676,  677. 

In  Guion  v.  Anderson  the  question  was 
whether  Guion,  the  husband,  was  barred 
by  the  statute  of  limitations  by  a  disseisin 
during  the  lifetime  of  the  wife  and  after 
her  marriage  to  Guion.     He  claimed  an  es- 


thus  wrought  upon  her  soon  inspired  legis- 
lation designed  to  remedy  the  evil.  It  is 
questionable  whether  this  rule  is  enforceable 
with  respect  to  estates  by  the  curtesy  initi- 
ate in  any  of  the  states  at  the  present  time, 
but  no  effort  has  been  made  to  determine 
that  fact,  as  only  the  common-law  rule  is 
here  being  considered.  And  the  question  as 
to  whether  or  not  a  creditor  of  the  husband 
can,  notwithstanding  statutes  that  enlarge 
the  wife's  powers  and  limit  those  of  the 
husband,  acquire,  during  the  life  of  the 
wife,  a  judgment  or  interest  that  would  be 
binding  upon  the  husband's  estate  by  the 
curtesv  after  the  death  of  the  wife,  is  not 
here  considered,  it  being  a  question  that 
affects  only  estates  by  the  curtesy  consum- 
mate.       ' 

6.  By  voluntary  transfer. 

The  husband  as  the  owner  of  an  estate  by 
the  curtesy  initiate  could,  under  the  com- 
mon law,  sell  and  transfer  his  estate  with- 
out the  consent  of  the  wife.  3  Bacon,  Abr. 
Curtesy  of  England  (E),  citing  1  Co.  Litt. 
30a,  32l)a,  and  3  Dyer,  363b  (26)  ;  Greneley's 
Case,  8  Coke,  72 ;  Evans  v.  Lobdale,  6  Houst. 
(Del.)  212,  22  Am.  St.  Rep.  358;  Shortall 
V.  Hinckley,  31  111.  219;  Jacobs  v.  Rice,  33 
111.  369;  Mettler  v.  Miller,  129  111.  640,  22 
N.  E.  529  (changed  by  statute)  ;  Butterfield 
V.  Beall,  3  Ind.  203;  Junction  R.  Co.  v. 
Harris,  9  Ind.  184,  68  Am.  Dec.  618;  Van- 
arsdall  v.  Fauntleroy,  7  B.  Mon.  401;  Mel- 
ius V.  Snowman,  21  Me.  201;  Central  Bank, 
V.  Copeland,  18  Md.  305,  81  Am.  Dec.  697 
(by  mortgage)  ;  Bruce  v.  Wood,  1  Met.  542, 
35  Am.  Dec.  380  (an  indirect  holding)  ; 
Teckcnbrock  v.  McLaughlin,  246  Mo.  711, 
152  S.  W.  38  (changed  by  statute);  Fos- 
ter V.  Marshall,  22  N.  H.  491;  Williams  v. 
Lanier,  44  N.  C.  (Busbee,  L.)  30;  Fagan  v. 
Walker,  27  N.  C.  (5  Ired.  L.)  634;  Pember- 
ton  V.  Hicks,  3  Dall.  479,  1  L.  ed.  687 ;  Mc- 
Oorry  v.  King,  3  Humph.  267,  39  Am.  Dec. 
165;  Corley  v.  Cor  ley,  8  Baxt.  7  (changed 
bv  statute)  ;  Gillespie  v.  Worford,  2  Coldw, 
636. 

lliis  right  of  alienation  was  indirectly 
recognized  by  an  early  Kentucky  statute 
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(1798)  which  "provided  that  the  husbands 
alienation  of  the  wife's  estate  during  the 
coverture,  shall  not  prejudice  her  right,  but 
that  on  his  death,  she  may  lawfully  enter 
thereon,  according  to  her  title."  Miller  v. 
Shack leford,  4  Dana,  264. 

c.  JPor  husband's  debts. 

The  common-law  rule  is  that  creditors 
of  the  husband  can  cause  a  levy  to  be  made 
upon  his  estate  by  the  curtesy  initiate,  and 
sell  the  same  under  execution  or  other  ap- 
propriate writs.  Neil  v.  Johnson,  11  Ala. 
615;  Plumb  v.  Sawyer^  21  Conn.  351,  citing 
Starr  v.  Pease,  8  Conn.  541,  and  Watson  v. 
Watson,  10  Conn.  77;  Evans  v.  Lobdale,  6 
Houst.  (Del.)  212,  22  Am.  St.  Rep.  358  (but 
statutes  have  changed  the  rule;  see  same 
case,  V.  infra)  ;  National  Metropolitan 
Bank  v.  Hitz,  1  Mackey,  311,  reversed  in 
111  U.  S.  723,  28  L.  ed.  577,  4  Sup.  Ct.  Rep. 
613,  on  the  ground  that  an  act  of  Congress 
changed  the  law;  Shortall  v.  Hinckley,  31 
111.  219;  Rose  v.  Sanderson,  38  111.  247;' Cole 
V.  Van  Riper.  44  111.  58;  Lang  v.  Hitch- 
cock, 99  111.  550;  Gav  v.  Gav,  123  111.  221, 
13  N.  E.  813;  Bozarth  v.  Largent,  128  111. 
95,  21  N.  E.  218  (changed  by  statute); 
Jackson  v.  Jackson,  144  111.  274,  36  Am. 
St.  Rep.  427,  33  N.  E.  51  (changed  by  stat- 
ute) ;  Mitchell  v.  Violett,  104  Ky.  77,  47  S. 
W.  195;  Beale  v.  Knowles,  45  Me.  479;  Rice 
V.  Hoffman,  35  Md.  344;  Gardner  v.  Hooper, 
3  Gray,  398;  Litchfield  v.  Cudworth,  15 
Pick.  23;  Mechanics  Bank  v.  Williams,  17 
Pick.  438;  Staples  v.  Brown,  13  Allen,  64 
(changed  by  statute  as  to  sole  and  separate 
estates);  Day  v.  Cochran,  24  Miss.  261: 
Stewart  v.  Ross,  50  Miss.  776;  Cunningham 
V.  Gray,  20  Mo.  170  (modified  by  statute) ; 
Teckenbrock  v.  McLaughlin,  24*6  Mo.  711, 
152  S.  W.  38  (changed  by  statute)  ;  Church- 
ill V.  Hudson,  34  Fed.  14  (changed  by  a 
Missouri  statute)  ;  Foster  v.  Marshall,  22 
N.  H.  491;  Robie  v.  Chapman,  59  N.  H.  41; 
Nicholls  V.  O'Neill,  10  N.  J.  Eq.  88;  Van 
Duzer  v.  Van  Duzcr,  6  Paige,  366,  31  Am. 
Dec.  257;  Wickes  v.  Clarke,  8  Paige,  361; 
Schermerhorn  v.  Miller,  2  Cow.  439 ;  Sleight 
V,  Read,  18  Barb.  159;  Williams  v.  Lanier, 
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tate  by  the  curtesy,  the  wife  having  died, 
there  being  issue  bom  of  the  marriage  to 
Guion.  The  court  said:  ''In  the  language 
of  tlie  books,  the  estate  is  initiate  on  issue 
born,  and  consummate  on  the  death  of  the 
wife.  It  cannot  by  possibility  exist  during 
the  life  of  the  wife,  and  may  be  defeated 
by  alienation  or  death  of  the  husband  in 
her  lifetime.  At  the  time  of  the  disseisin 
in  this  ease  it  was  entirely  contingent  and 
uncertain  whether  the  interest  of  John 
Guion  would  continue  beyond  the  coverture. 
He  was  not  then  seised  of  a  particular  in- 
terest or  estate  separate  from  the  fee  sim- 
ple estate  in  his  wife.  By  marriage  the 
husband  gains  an  estate  of  freehold  in  the 
inheritance  of  his  wife,  in  her  right,  which 
may  continue  during  their  joint  lives,  and 


may^  by  possibility,  last  during  his  own 
life.  He  is  not,  however,  solely  seized,  but 
jointly  with  his  wife.  The  technical  phrase- 
ology of  the  common- law  pleaders  to  ex- 
press the  interest  of  the  husband  in  the  es- 
tate of  his  wife  is  'that  husband  and  wife 
are  jointly  seised  in  right  of  the  w^ife.* 
Wood  v.  Savage,  2  Dougl.  (Mich.)  329." 
Guion  V.  Anderson,  8  Humph.  325. 

In  Corley  v.  Cor  ley,  8  Baxt.  8,  it  was 
held  that,  if  there  be  a  disseisin  during 
coverture,  it  is  a  disseisin  of  the  entire 
joint  estate,  and  husband  and  wife  must 
jointly  sue  to  recover  possession;  but  where 
the  wife  was  forced  by  the  cruel  conduct 
of  the  husband  to  leave  home,  equity  would 
grant  her  a  fair  proportion  of  the  rents 
and  profits  secured  for  herself  and  children. 


44  N.  C.  (Busbee,  L.)  30;  Jones  v.  Coffey, 
100  N.  C.  615,  14  S.  E.  84  (changed  by  stat- 
ute) ;  Canby  v.  Porter,  12  Ohio,  79;  Burd 
V.  Dansdale,  2  Binn.  80;  Lancaster  County 
Bank  v.  Stauffer,  10  Pa.  398;  Curry  v.  Bott, 
53  Pa.  400  (changed  by  statute)  ;  Harris  v. 
York  Mut.  Ins.  Co.  50  Pa.  341  (changed 
by  statute) ;  Clarke's  Appeal,  79  Pa.  376 
(changed  by  statute) ;  Gamble's  Estate, 
5  Clark  (Pa.)  4  (changed  by  statute)  ; 
Teacle's  Estate,  6  Pa.  Co.  Ct.  553,  aflirmed 
in  132  Pa.  533,  19  Atl.  274  (changed  by 
statute)  ;  Martin  v.  Pepall,  6  R.  I.  92  (modi- 
fied by  statute) ;  Briggs  v.  Titus,  13  R.  I. 
136  (modified  by  statute) ;  Greenwich  Nat. 
Bank  v.  Hall,  11  R.  I.  124  (changed  by  stat- 
ute);  Gillespie  v.  Worford,  2  Coldw.  632 
(changed  by  statute) ;  Mattocks  v.  Steams, 
9  Vt.  326;  Hyde  v.  Barney,  17  Vt.  280,  44 
Am.  Dec.  335;  Dejarnatte  v.  Allen,  5  Gratt. 
499;  Breeding  v.  Davis,  77  Va.  639,  46  Am. 
Rep.  740  (changed  by  statute)  ;  Alexander 
y.  Alexander,  85  Va.  353,  1  L.R.A.  126,  7 
S.  E.  335  (changed  by  statute)  ;  Welsh  y. 
Solenberger,  85  Va.  441,  8  S.  E.  91  (changed 
by  statute)  ;  Wyatt  v.  Smith,  25  W.  Va. 
813;  Guernsey  y.  Lazear,  51  W.  Va.  328,  41 
S.  E.  405  (changed  by  statute). 

And  it  will  pass  by  the  husband's  general 
assignment  for  the  benefit  of  creditors  under 
the  insolvent  laws.  Gardner  v.  Hooper,  3 
Gray,  398. 

And  the  purchaser  of  an  estate  by  the  cur- 
tesy initiate,  at  a  judicial  sale,  can,  during 
the  life  of  the  wife,  maintain  ejectment  for 
possession,  unless  such  right  of  action  is 
taken  away  by  statute.  Plumb  v.  Sawyer, 
21  Conn.  351 ;  Mattocks  v.  Steams,  9  Vt. 
326;  Hyde  v.  Barney,  17  Vt.  280,  44  Am. 
Dec.  335. 

A  trust  deed  by  the  husband  for  the  use 
of  the  wife,  of  his  estate  by  the  curtesy  in 
her  estate,  may  be  set  aside  at  the  in- 
stance of  prior  creditors  of  the  husband, 
as  being  a  conveyance  in  fraud  of  their 
rights.  Gay  ▼.  Gay,  123  111.  221,  13  N.  E. 
813. 

The  Pennsylvania  statute  quoted  under 
V.  c,  infra,  prohibits  the  sale  of  the  hus- 
band's estate  by  the  curtesy  initiate  on  any 
writ  for  hrs  debts,  and  that  feature  of  the 
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act  is  strengthened  by  the  act  of  1863;  but 
the  creditor  of  the  husband  may  by  alleging 
title  in  the  husband  sell  all  his  interest  in 
the  land  in  order  to  contest  title  with  the 
wife  on  ejectment.  If  on  the  ejectment  it 
appears  that  the  husband's  only  interest 
is  that  of  a  tenant  by  the  curtesy  initiate, 
the  purchaser  of  the  husband's  interest 
will  hold  nothing.  So  the  husband  cannot 
plead  title  in  the  wife  in  answer  to  a  scire 
facias  aur  mechanics'  lien  against  him, 
the  allegation  being  that  the  property  be- 
longed to  the  husband. 

IV.  To  maintain  action  for  possession. 

It  seems  to  have  been  the  common-law 
rule  that,  since  the  husband's  estate  by  the 
curtesy  initiate  is  a  vested  estate,  he  has 
the  right  to  maintain  an  action  in  his  own 
name  for  possession,  for  injuries  to  his  es- 
tate, or  infringements  upon  his  rights  as  to 
the  estate,  but  for  injuries  to  the  wife's 
reversion  the  action  must  be  brought  in  her 
name  and  he  be  joined  because  of  her  inca- 
pacity. 

In  Williams  v.  Lanier,  44  N.  C.  (Busbee, 
L.)  30,  the  court  adopted  the  rule  as  here 
stated  and  reviewed  many  earlier  authori- 
ties. It  said:  "By  way  of  further  illus- 
tration, if  husband  dies,  the  growing  crops 
belong  to  his  personal  representative  as 
emblements.  This  supposes  him  to  have  a 
separate  estate  in  his  own  right ;  for,  if  he 
held  the  estate  as  a  whole,  with  the  wife 
in  her  right,  at  his  death  she  takes  the 
land,  and,  of  course,  all  that  is  a  part  of  it. 
A  trespasser  takes  away  the  growing  crop— 
the  husband  is  the  party  injured;  for  it 
is  his  crop,  and  the  action  of  trespass  q.  o.  /. 
should  be  in  his  own  name.  Several  old 
authorities  were  cited  to  show  that  he  may 
join  the  wife.  Baker  y.  Brereman,  Cro. 
Car.  419,  W.  Jones,  367;  Harbin  v.  Green, 
Hobart,  189.  In  Frosdick  v.  Sterling,  2 
Mod.  269,  it  is  said  these  cases  warrant  no 
more  than  that  the  wife  may  be  joined,  not 
that  of  necessity  she  must.  But  admit  the 
wife  may  be  joined,  it  proves  nothing,  be- 
cause, to  exclude  the  idea  of  a  separate  es- 
tate, it  is  necessary  to  show  that  the  wife 
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Prior  to  the  act  of  1849-50,  (Lawa 
1849-60,  chap.  36;  Shannon's  Code,  § 
4234)  it  was  held  that  the  deed  of 
the  husband  operated  to  convey  his 
own  estate  in  his  wife*s  land;  that  his 
deed  operated  as  a  severance  of  their  joint 
estate,  and  vested  the  purchaser  with  the 
husband's  estate  in  the  lands,  and  this 
purchaser  was  therefore  in  rightful  pos- 
session during  the  continuance  of  the  hus- 
band's estate.  The  result  was  to  deprive 
the  wife  of  her  right  during  the  life  of  the 
husband. 

This  act  of  1849-60  secured  to  the  wife 
her  estate  against  any  act  or  liability  of 


the  husband,  and  it  was  held  after  that 
time  she  could  sue  by  next  friend  and  re- 
cover her  lands,  independent  of  the  hus- 
band, where  he  had  attempted  to  convey  or 
as  against  any  sale  by  his  creditors,  and 
her  lands  could  only  be  conveyed  by  joint 
deed  of  husband  and  wife  in  the  manner 
prescribed  by  law  in  which  married  women 
shall  convey  their  lands.  Shannon's  Code, 
§  4234;  McCallum  v.  Petigrew,  10  Heisk. 
394. 

The  husband,  as  governor  of  the  family, 
and  by  virtue  of  the  marriage,  is  entitled 
to  the  control  of  his  wife's  estate  in  land, 
and  can  sue  for  and  collect  the  rents  when 


must  be  joined,  for  if  the  husband  may  sue 
alone,  it  is  on  the  ground  that  he  has  a 
separate  estate  in  his  own  right.  The  cases 
in  Comyn's  Digest,  under  title,  'Baron  & 
Feme,'  when  husband  must  sue  alone,  when 
he  may  join  the  wife,  when  he  must  join  the 
wife,  which  are  also  cited  in  Bacon,  Abr. 
*Baron  &,  Feme,'  page  500,  evidently  conflict, 
and  it  is  impossible  to  deduce  any  princi- 
ple from  them.  In  Bidgood  v.  Way,  2  W. 
Bl.  1236,  they  are  called  a  'farrago  of  cases.' 
This  is,  no  doubt,  because  of  the  fact  that 
at  the  time  most  of  them  were  decided,  the 
principle  that  a  reversioner  or  remainder- 
man might  bring  *case  in  the  nature  of 
waste'  against  a  stranger  for  an  injury  to 
the  inheritance  was  not  established;  con- 
sequently, where  an  injury  was  done  directly 
to  the  husband  by  destroying  his  crop,  and 
also  to  the  inheritance  by  cutting  timber 
trees,  inasmuch  as  no  action  of  waste  could 
be  brought,  he  was  ex  necessitate  allowed, 
by  joining  the  wife,  to  recover  in  trespass 
quare  clausum  f regit,  not  only  for  the  im- 
mediate injury  to  him,  but  also  for  the  in- 
jury to  the  inheritance,  in  the  same  way  as 
any  particular  tenant  might  recover,  not 
only  for  the  immediate  injury,  but  also  for 
the  injury  to  the  inheritance,  by  way  of 
reimbursement  for  his  liability  over.  So 
that,  if  the  husband  sued  alone,  he  recov- 
ered damages  for  the  immediate  injury.  If 
he  joined  his  wife,  besides  these  damages, 
he  also  recovered  damages  for  the  injury 
to  the  inheritance.  But  after  the  principle 
was  established  that  the  reversioner  might 
sue  a  wrongdoer  in  case  'in  the  nature  of 
wa^te,'  the  necessity  no  longer  existed, 
and  the  practice  of  allowing  the  wife  to 
be  joined  (which  had  originated  in  that 
necessity)  no  longer  obtain^,  and  the  cases 
in  which  it  had  been  allowed  were  con- 
sidered of  doubtful  authority.  It  was  said 
there  was  no  more  reason  for  allowing 
the  husband,  by  joining  his  wife,  to  re- 
cover in  trespass  for  an  injury  to  his  crops, 
and  also  for  an  injurv  to  her  inheritance, 
than  there  was  for  allowing  a  tenant  for 
life  to  join  the  reversioner,  and  so  recover 
for  an  injury  to  both  in  one  action;  be- 
cause the  husband  might  sue  alone  in  tres- 
pass for  the  injury  to  his  crop,  and  join 
his  wife  in  case  for  the  injury  to  her  in- 
heritance. Suppose  a  stranger  injures  the 
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crop  and  also  the  inheritance;  the  husband 
brings  trespass  in  the  name  of  himself  and 
wife  for  both  injuries;  the  husband  dies; 
the  action  as  to  the  crop  must  abate,  for 
it  belongs  to  his  representatives;  or  the 
wife  dies,  then  the  action  as  to  the  injury  to 
.  the  inheritance  must  abate,  for  that  belongs 
to  the  wife's  representatives.  And  if  in 
the  one  case  the  husband  is  allowed  to  pro- 
ceed for  his  part  of  the  injury,  and  in  the 
other  the  wife  may  proceed  for  her  part, 
it  would  be  an  unheard  of  mode  of  splitting 
up  an  action,  and  a  novel  species  of  abate- 
ment as  to  a  part.  Or,  suppose  the  husband 
dies  before  suit,  then  it  is  clear  that  his 
representative  and  the  wife  cannot  join. 
The  former  can  bring  trespass  for  the  injury 
to  his  intestate's  crop;  what  action  can  the 
wife  bring  for  the  injury  to  her  inheritance? 
Certainly,  it  must  be  case  4n  the  nature  of 
waste.'  Upon  what  principle,  then,  other 
than  that  of  necessity  (which  does  not 
now  exist),  can  the  husband  be  allowed,  in 
his  lifetime,  to  join  in  one  action  that 
which,  after  his  death,  constitutes  two  dis- 
tinct causes  of  action,  belonging  to  two 
different  persons!  The  counsel  then  as- 
sumed the  position  that  in  ejectment  for 
the  wife's  land,  she  must  be  joined  as  one 
of  the  lessors;  and  the  effect  of  it  waa  to 
prevent  the  right  of  entry  from  being  tolled 
under  the  saving  in  the  statute  in  favor  of 
femes  covert.  For  this  he  cited  Caldwell  v. 
Black,  27  N.  C.  (6  Ired.  L.)  463,  and  then 
very  ingeniously  deduced  the  conclusion 
that  the  husband  bad  no  estate  in  his  own 
right.  The  case  cited  is  an  authority  for 
the  position  that  when  the  eviction  is  be- 
fore the  marriage,  the  wife  must  be  joined, 
and  her  right  of  entry  is  saved.  The  rea- 
son is,  her  estate  being  devested  at  the  time 
of  the  marriage,  she  had  but  a  mere  right, 
and  the  husband,  not  being  seised  during 
coverture,  could  take  no  es^te  in  his  own 
right.  Gentry  v.  Wagstaff,  14  N.  C.  (3  Dev. 
L.)  270.  Consequently  she  must  be  one  of 
the  lessors.  The  action .  is  to  assert  her 
right,  and  the  husband  is  joined  merely  be- 
cause of  her  incapacity.  In  such  a  case 
the  conclusion  is  a  legitimate  one,  that  the 
husband  has  no  separate  estate.  But  in 
our  caae  the  husband  was  seised  during  cov- 
erture; there  was  issue  born  alive,  and  the 
eviction    took    place   afterwards;    and    the 
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there  has  been  no  disseisin  of  their  joint 
estate.  It  is  by  virtue  of  the  joint  seisin 
of  husband  and  wife  that  the  husband  con- 
trols. That  joint  seisin  exists  even  though 
there  be  a  controversy  between  husband  and 
wife  as  to  tliis  control,  when  no  one  is 
holding  the  land  adverse  to  her  title.  But, 
without  some  showing  or  equity  which 
would  take  the  case  out  of  the  common-law 
rule,  the  husband  cannot  sue  in  ejectment 
alone,  in  his  ow^n  name,  to  recover  his  wife's 
land. 

In  the  present  case  no  effort  is  made  to 
protect  the  wife  as  against  her  act  by 
showing  that  she  was  imposed  upon,  and 


no  excuse  is  given  why  she  is  not  a  party 
jointly  complainant  with  her  husband.  The 
complainant  sues  in  his  own  right  inde- 
pendent of  the  wife.  Under  these  circum- 
stances he  cannot  recover.  We  do  not  mean 
to  hold  that  the  husband  is  powerless  to 
protect  his  wife's  property  or  his  own  rights 
in  the  property,  nor  to  recover  rents,  under 
any  and  all  circumstances  where  the  wife 
has  attempted  to  convey  her  land,  but  this 
court  does  hold  that  no  recovery  can  be 
had  in  the  manner  here  attempted. 

The    decree    of   the    Chancellor   must   be 
affirmed. 


•  _  I 


question  is,  in  this  case,  Must  the  wife  be 
joined?  It  is  true  she  may  be  joined,  and 
it  is  usual  to  join  her;  but  the  conclusion 
that  the  husband  has  no  separate  estate  is 
not  supported,  unless  she  must  be  joined. 
The  husband  can,  without  joining  the  wife, 
make  a  lease  for  years,  which  is  valid  until 
his  death.  This  is  clear.  Bacon,  Abr. 
'Leases  and  Terms  for  Years.'  Consequent- 
ly, he  may  bring  ejectment  without  joining 
tlie  wife.  In  Bacon,  Abr.  'Ejectment,'  it 
is  considered  as  settled  that,  although  the 
husband  may  join  the  wife,  as  her  contracts 
relating  to  her  estate  are  but  voidable  dur- 
ing the  coverture,  yet  it  is  not  necessary 
that  the  husband  and  wife  should  join  in  a 
lease  to  try  the  title  to  her  estate.  He  alone 
might  make  a  lease  for  that  purpose;  and 
several  cases  are  cited  in  which  the  husband 
has  maintained  ejectment  on  his  own  de- 
mise." 

-A  tenant  by  the  curtesy  initiate  can  un- 
der the  common  law  maintain  an  action  to 
recover  possession  of  the  estate  without  the 
wife's  joining  as  a  plaintiff.  Shortall  v. 
Hinckley,  31  111.  219  (statement  arguendo) ; 
Jacobs  v.  Rice,  33  111.  369;  Porter  v.  Bow- 
ers, 65  Md.  213;  Rust  v.  Goff,  94  Mo.  511, 
7  S.  W.  418:  Meriwether  v.  Howe,  48  Mo. 
App.  148;  Williams  v.  Lanier,  44  N.  C. 
(Busbee,  L.)  30;  Doe  ex  dem.  Childers  v. 
Bumgarncr,  53  N.  C.  (8  Jones,  L.)  297; 
Wilson  v.  Arentz,  70  N.  C.  670;  Thompson 
v.  Green,  4  Ohio  St.  223;  Crow  v.  Kight- 
linger,  25  Pa.  343. 

The  decision  in  Brtant  v.  Frebma:?  ap- 
pears to  be  based  upon  a  doctrine  peculiar 
to  the  courts  of  Tennessee.  Those  courts 
appear  to  have  confused  or  intermingled 
the  attributes  of  an  estate  jure  uxoris  with 
those  of  the  estate  by  the  curtesy  initiate, 
and  out  of  the  combination  evolved  the  doc- 
trine that  the  husband  and  wife  should  be 
jointly  seised  of  the  whole  Estate;  hence, 
they  must  sue  jointly  for  possession  if  dis- 
seised, neither  being  entitled  to  sue  alone. 
If  the  husband  alone  conveys  his  estate,  the 
wife  cannot  maintain  an  action  during  his 
life,  for  the  reason,  according  to  these  courts, 
that  the  joint  seisin  has  been  severed.  This 
point  is  best  illustrated  by  the  Tennessee 
decisions  in  respects  to  adverse  possession 
to  bar  the  wife  and  her  heirs.  It  is  held 
that  if  the  defendant  ia  in  possession  under 
L.R.A.1915D. 


a  valid  title  by  the  husband  alone,  limita- 
tion docs  not  run  against  the  wife  and  her 
heirs  until  the  estate  conveyed  by  the  hus- 
band is  terminated,  there  being  no  right  of 
joint  action,  and  therefore  no  right  of  sep- 
arate action,  for  possession  until  that  time. 
McCorry  v.  King,  3  Humph.  267,  39  Am. 
Dec.  165;  Stokely  v.  Slayden,  8  Baxt.  307. 
But  if,  for  any  reason,  a  joint  action  was 
not  barred,  limitation  runs  a^^^ainst  the 
wife  and  her  heirs  (saving  a  statutory 
right  for  a  short  period  after  the  husband's 
death)  from  the  time  of  the  disseisin. 
Thus,  in  Stokely  v.  Slayden,  supra,  the  de- 
fendant WAS  in  possession  under  a  title  bond 
from  the  husband  alone,  and  it  was  held 
that  a  joint  action  could  have  been  main- 
tained, hence  limitation  ran  against  the 
wife  and  her  heirs.  Other  cases  in  which  it 
was  held  that  limitation  runs  against  the 
wife  and  her  heirs  because  there  was  a  right 
of  joint  action  are  Guion  v.  Anderson,  8 
Humph.  298;  Weisingcr  v.  Murphy,  2  Head, 
674.  (The  question  of  adverse  possession 
as  a  bar  of  curtesy  is  treated  in  the  note  to 
Calvert  v.  Murphy,  52  L.R.A.(N.S.)  635, 
and  as  a  distinct  question  is  not  considered 
in  this  note.)  Other  courts  outside  of  Ten- 
nessee base  their  holdings  in  similar  cases 
upon  the  disability  of  coverture,  and  upon 
the  fact  that  the  wife,  like  a  remainder- 
man, is  not  entitled  to  possession  until  the 
termination  of  tiie  prior  estate,  neither  of 
which  reasons  apply  when  the  wife  has 
transferred  and  the  husband  brings  suit 
for  possession.  But  the  court  in  Bbyaitt 
V.  Frki>;uan  applies  its  joint  seisin  theory 
against  the  husband's  right  to  sue  alone 
for  possession.  The  court  vaguely  intimates 
that  if  he  had  avowed  that  he  was  suing 
to  recover  the  joint  seisin  in  order  to  share 
it  with  his  wife  as  a  protection  to  her,  the 
decision  might  be  the  opposite.  This  is 
Consistent  with  the  theory  upon  which  the 
Tennessee  courts  refuse  to  permit  the  wife 
to  maintain  an  action  for  possession  a/ter 
the  husband  has  conveyed  his  interest,  but 
it  is  not  consistent  with  the  reason  for  the 
decisions  of  other  courts,  and  it  is  incon- 
sistent with  the  common-law  theory  of  es- 
tates by  the  curtesy  initiate.  No  doubt, 
in  most  jurisdictions  the  same  conclusion 
as  to  the  husband's  right  to  sue  would  be 
reached,   but  it  would   be  for  the   reason 
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that  statutes  have  in  effect  either  abolished 
estates  by  the  curtesy  initiate,  or  decidedly 
limited  the  husband's  powers  and  rights 
with  respect  to  it.  See  V.  infra.  It  may 
be  that  the  court  in  Bry'ant  v.  Freeman 
was  influenced  more  by  the  statute  to  which 
it  referred  than  it  was  by  the  theory  of  the 
cases  it  cited  in  support  of  its  decision. 
The  effect  of  that  act  to  abolish  or  qualify 
the  estate  by  the  curtesy  initiate  is  dis- 
cussed, infra,  V. 

It  logically  follows,  and  it  has  been  held, 
that  a  statute  that  has  the  effect  of  abolish- 
ing the  estate  of  curtesy  initiate,  leaving 
only  the  estate  of  curtesy  consummate, 
abolishes  the  husband's  rights  to  sue  in  his 
own  name  for  possession  of  the  wife's  real 
estate  or  for  injuries  thereto.  (See  V.  b, 
infra.)  Beach  v.  Miller,  51  111.  206,  2  Am. 
Rep.  290;  Melvin  v.  Locks  &  Canals,  16 
Pick.  101.  And  it  will  be  observed  that 
most  of  the  statutes  limiting  the  husband's 
right  or  enlarging  the  wife's  powers  express- 
ly provide  against  sale  of  the  property  for 
the  husband's  debts.  (See  infra,  V.  c.) 
And  as  before  noted  many  states  have  ex- 
pressly abolished  all  estates  by  the  curtesy. 

V,     Effect  of  ^'married  women* a  acts,** 

a.  In  general. 

Statutes  commonly  called  "married  wom- 
en's acts"  have  been  enacted  in  most,  if  not 
all,  of  the  states.  Those  statutes,  of  course, 
differ,  but  they  all  attempt  to  enlarge  the 
rights  of  married  women  in  respect  to  their 
real  estate.  Practically  all  of  them  pro- 
hibit the  sale  by  the  husband  of  his  estate 
by  the  curtesy  initiate  without  the  consent 
of  his  wife,  and  protect  the  wife's  property 
from  levy  and  sale  to  pay  the  debts  of  the 
husband.  Decisions  are  not  uniform  as  to 
the  effect  of  those  statutes  upon  the  hus- 
band's estate  by  the  curtesy  initiate.  Prob- 
ably a  majority  of  the  courts  hold  that  all 
the  attributes  of  an  estate  by  the  curtesy 
initiate  have  been  destroyed  by  the  stat- 
utes, so  the  estate  itself  no  longer  exists, 
but  that  the  estate  by  the  curtesy  consum- 
mate is  not  destroyed,  since  the  statutes  do 
not  destroy  the  attributes  of  the  latter  es- 
tate, and  do  not  expressly  destroy  or  abolish 
the  estate.  (This  question,  whether  or  not 
the  estate  by  the  curtesy  consummate  has 
been  destroyed,  is  not  covered  by  this  note, 
except  as  it  is  involved  in  the  question  of 
abolishing  curtesy  initiate  by  the  various 
married  women's  acts.)  One  or  two  states 
have  held  that  these  statutes  or  constitu- 
tional provisions  have  the  effect  of  abolish- 
ing all  estates  by  the  curtesy.  (See  V.  d, 
infra.)  In  quite  a  large  number  of  juris- 
dictions it  is  held  that  the  estate  by  the 
curtesy  initiate  still  exists,  restricted  and 
limited  according  to  the  terms  of  the  stat- 
utes. 

The  statutes  here  discussed  have  prac- 
tically all  been  held  to  be  prospective,  and 
not  retrospective.  So,  if  a  particular  estate 
by  the  curtesy  initiate  had  vested  at  the 
time  of  an  enactment,  it  is  held  that  that 
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estate  is  not  devested  by  the  statute  even 
though  future  estates  by  the  curtesy  initiate 
are  abolished.  The  statutes  have  been  given 
this  interpretation  on  the  theory'  that  the 
legislature  has  no  power,  and  therefore 
never  intended,  to  devest  vested  estates. 
This  feature  of  the  statutes  has  been  con- 
sidered in  Mitchell  v.  Violett,  104  Ky.  77, 
47  S.  W.  195;  Jackson  v.  Jackson,  144  Hi. 
274,  36  Am.  St.  Rep.  427,  33  N.  E.  51; 
Beale  v.  Knowles,  45  Me.  479;  Clay  v. 
Mayr,  344  Mo.  376,  46  S.  W.  157;  Myers  v. 
Hansbrough,  202  Mo.  495,  100  S.  VV.  1137; 
Sleight  V.  Read,  18  Barb.  159;  Richardson 
V.  Richardson,  150  N.  C.  649,  134  Am.  St. 
Rep.   048,   64   S.   E.   510;    Jenney   v.   Gray, 

5  Ohio  St.  45;  Denny  v.  McCabe,  35  Ohio  St. 
676;  Hershizer  v.  Florence,  39  Ohio  St. 
616;  Peck  v.  Ward,  18  Pa.  509;  Lefever  v. 
Witmer,  10  Pa.  605;  Burson's  Appeal,  22 
Pa.  164;  Wyatt  v.  Smith,  26  W.  Va.  813. 

b.  To  abolish  the  estate. 

It  has  been  held  that  estates  by  the  cur- 
tesy initiate  have  been  abolished,  leaving 
only  the  contingent  right  of  the  husband  to 
become  tenant  by  the  curtesy  consummate 
in  case  he  survives  his  wife,  by  statutes 
which  provide — 

— *'that  the  real  and  personal  property 
of  any  married  woman  which  has  been  here- 
tofore acquired,  is  now  held,  or  which  she 
may  hereafter  acquire  in  any  manner  what- 
soever, from  any  person  other  than  her  hus- 
band, shall  be  her  sole  and  separate  prop- 
erty, and  the  rents,  issues,  and  pro6ts  l^ere- 
of  shall  not  be  subject  to  the  disposal  of  her 
husband,  nor  liable  for  his  debts"  (another 
section  gives  to  the  wife  the  right  to  dis- 
pose of  her  property,  both  real  and  personal, 
by  will;  "but  such  disposal  shall  not  affect 
the  rights  of  the  husband  as  tenant  by  the 
curtesy;  and  if  she  die  intestate,  her  prop- 
erty, both  real  and  personal,  shall  descend 
to  her  heirs  as  now  provided  by  law"), 
Evans  v.  Lobdale,  6  Houst.  (Dei.)  215,  22 
Am.  St.  Rep.  358; 

— that  "in  the  District  the  right  of  any 
married  woman  to  any  property,  personal 
or  real,  belonging  to  her  at  the  time  of 
marriage  or  acquired  during  marriage  in 
any  other  way  than  by  gift  or  conveyance 
from  her  husband,  shall  be  as  absolute  as 
if  she  were  unmarried,  and  shall  not  be  sub- 
ject to  the  disposal  of  her  husband,  nor  be 
liable  for  his  debts,"  Hitz  v.  National  Met- 
ropolitan Bank,  111  U.  S.  722-723,  28  L. 
ed.  677-580,  4  Sup.  Ct.  Rep.  613;  Mattoon 
V.  McGrew,  112  U.  S.  713,  28  L.  ed.  824, 

6  Sup.  Ct.  Rep.  369 ; 

— "that  all  the  property,  both  real  and 
personal,  belonging  to  any  married  woman 
as  her  sole  and  separate  property,  or  which 
any  woman  hereafter  married  owns  at  the 
time  of  her  marriage,  or  which  any  mar- 
ried woman,  during  coverture,  acquires  in 
good  faith  from  any  person  other  than  her 
husband,  by  descent,  devise,  or  otherwise, 
together  with  all  the  rents,  issues,  increase, 
and  profits  thereof,  shall,  notwithstanding 
her  marriage,  be  and  remain,  during  cover- 
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tiire,  her  sole  and  separate  property,  under 
her  sole  control,  and  be  held,  owned,  poe- 
eessed,  and  enjoyed  by  her  the  same  as 
though  she  was  sole  and  unmarried,  and 
shall  not  be  subject  to  the  disposal,  con- 
trol, or  interference  of  her  husband,  and 
shall  be  exempt  from  execution  or  attach- 
ment for  the  debts  of  her  husband,"  Bozarth 
V.  Largent,  128  111.  95,  21  N.  E.  218;  Jack- 
son V.  Jackson,  144  111.  274,  36  Am.  St. 
Rep.  427,  33  N.  E.  51  (see  same  case  infra, 
as  to  a  later  statute) ;  Cole  v.  Van  Riper, 
44  111.  58;  Beach  v.  Miller,  61  111.  206,  2 
Am.  Rep.  290; 

— that  "a  married  woman,  in  respect  to 
all  property  held  by  her  to  her  sole  and 
separate  use,  .  .  .  shall  have  the  same 
rights  and  powers  as  if  she  were  unmar- 
ried" and  that  "the  husband  'shall  be  en- 
titled to  his  estate  by  the  curtesy  in  all 
lands  and  tenements  held  by  his  wife,  as 
if  this  act  had  not  been  passed' "  ( observe 
ihut  this  is  limited  to  real  estate  held  by 
her  "to  her  sole  and  separate  use").  Comer 
V.  Chamberlain,  6  Allen,  166;  Staples  v. 
Brown,  13  Allen,  64; 

— "that  any  real  estate  acquired  by  a 
female  before  marriage,  or  to  which  she 
may  at  any  time  after  be  entitled  by  in- 
heritance, gift,  grant,  or  devise,  should  be 
and  continue  her  estate,  and  should  not  be 
liable  for  the  debts  or  engagements  of  her 
husband."  Hathorn  v.  Lyon,  2  Mich.  93; 
Hill  V.  Chambers,  30  Mich.  422;  Brown  v. 
Clark,  44  Mich.  309,  6  N.  W.  679.  But  see 
Michigan  cases  cited  under  V.  d,  infra,  as 
to  effect  of  other  statutes; 

— that  "it  shall  be  lawful  for  any  mar- 
ried female  to  receive,  by  gift,  grant,  devise, 
or  bequest,  and  hold  to  her  sole  and  sepa- 
rate use,  as  if  she  were  a  single  female,  real 
and  personal  property,  and  the  rents,  issues, 
and  profits  thereof,  and  the  same  shall  not 
be  subject  to  the  disposal  of  her  husband, 
nor  be  liable  to  his  debts."  Ross  v.  Adams, 
28  N.  J.  L.  160,  reversed  in  30  N.  J.  L. 
505,  82  Am.  Dec.  237,  on  the  ground  that 
the  wife's  estate  was  only  a  life  estate, 
hence,  independently  of  the  estate,  no  estate 
by  the  curtesy,  either  initiate  or  consum- 
mate, could  vest  in  the  husband.  Porch  v. 
Fries,  18  N.  J.  Eq.  204; 

— that  "any  married  female  may  take  by 
inheritance,  or  by  gift,  grant,  devise,  or 
bequest  from  any  person  other  than  her 
husband,  and  hold  to  her  sole  and  separate 
use,  and  convey  and  devise,  real  and  per- 
sonal property,  and  any  interest  or  estate 
therein,  and  the  rents,  issues,  and  profits 
thereof,  in  the  same  manner  and  with  the 
like  effect  as  if  she  were  unmarried.  And 
the  same  shall  not  be  subject  to  the  dis- 
posal of  her  husband,  nor  be  liable  for  his 
debts,"  Hurd  v.  Cass,  9  Barb.  366;  Albany 
County  Sav.  Bank  v.  McCarty,  149  N.  Y. 
71,  43* N.  E.  427;  Collins  v.  Russell,  96  App. 
Div.  136,  89  N.  Y.  Supp.  414,  affirmed  with- 
out reference  to  this  point  in  184  N.  Y. 
74,  112  Am.  St.  Rep.  569,  76  N.  E.  731,  6 
Ann.  Cas.  92;  Hope  y.  Seaman,  119  N.  Y. 
Supp.  713,  affirmed  in  137  App.  Div.  86, 
122  N.  Y.  Supp.  127,  affirmed  without  opin- 
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ion  in  204  N.  Y.  563,  97  N.  E.  1106;  Re 
Starbuck,  137  App.  Div.  866,  122  N.  Y. 
Supp.  584,  affirmed  without  opinion  in  201 
N.  Y.  531,  94  N.  E.  1098;  Clark  v.  Clark, 
24  Barb.  581.  There  is  considerable  lack 
of  harmony  among  the  earlier  New  York 
decisions  as  to  the  effect  of  this  statute 
upon  the  estate  by  the  curtesy  Initiate,  but 
the  view  here  stated  seems  to  have  become 
the  prevailing  one.  In  Albany  County  Sav. 
Bank  v.  McCarty,  149  N.  Y.  71,  43  N.  E. 
427,  the  court  said:  "Since  the  acts  al- 
lowing married  women  to  sell  and  devise 
their  lands,  a  husband's  right  as  tenant  by 
the  curtesy  initiate,  as  to  lands  acquired 
since  the  passage  of  those  acta,  consists 
simply  of  a  status,  which  is  never  a  vested 
right,  and  is  not  separately  alienable  dur- 
ing coverture,  but  may  be  modified  or  an- 
nulled at  any  time  before  it  becomes  con- 
summate by  the  death  of  the  wife  "  How- 
eyer,  in  Re  Starbuck,  137  App.  Div.  866,  122 
N.  Y.  Supp.  584,  affirmed  without  opinion 
in  201  N.  Y.  531,  94  N.  E.  1098,  the  court, 
in  holding  that  an  estate  by  the  curtesy  con- 
summate is  not  inherited  from  the  wife  by 
the  surviving  husband,  so  as  to  be  taxable 
as  an  inherited  estate,  took  the  view  that 
the  statute  simply  postpones  the  vesting  of 
the  estate  until  the  death  of  the  wife,  and 
makes  it  contingent  upon  her  failure  to 
convey  it,  etc.  But  apparently  it  did  not 
regard  this  view  inconsistent  with  the 
view  taken  by  the  court  in  Albany  County 
Say.  Bank  y.  McCarty,  as  it  said:  "It  is 
contended  that  curtesy  initiate  cannot  ex- 
ist, and  that  the  husband  has  a  mere  status 
or  possibility.  Such  was  the  decision  in 
Collins  v.  Russell,  96  App.  Div.  137,  89  N. 
Y.  Supp.  414,  affirmed  without  reference  to 
this  point  in  184  N.  Y.  74,  112  Am.  St. 
Rep.  569,  76  N.  E.  731,  6  Ann.  Cas.  92, 
where,  however,  the  court  said  that  tlie 
common  law  'still  governs  tenancy  by  the 
curtesy,'  and  Albany  Coimty  Sav.  Bank  v. 
McCarty,  149  N.  Y.  85,  43  N.  E.  427.  What 
then?  Does  it  follow  that  when  the  hus- 
band does  have  such  an  estate  ifi  right  and 
enjoyment  it  is  because  he  inherited  it  from 
her  as  if  he  were  heir?  That  seems  a  non 
seqaitur."  This  was  probably  the  view 
taken  by  the  court  of  appeals  when  it  af- 
firmed the  decision.  In  Re  Winne,  1  Lans. 
508,  it  was  held  that  the  statute  abolished 
estates  by  the  curtesy  consummate  as  well 
as  estates  by  the  curtesy  initiate,  but  all 
of  the  decisions  cited,  supra,  are  contrary 
to  this  yiew,  and  in  the  Starbuck  case  the 
court  said:  "The  authoritative  decisions 
are  that  the  acts  of  1848  and  1849  [the 
quotation,  supra,  is  the  act  of  1848  as 
amended  by  that  of  1849]  have  not  inter- 
fered with  nor  affected  the  husband's  es- 
tate in  his  wife's  real  property,  if  not  dis- 
posed of  by  her  either  during  life  or  by 
will.  Hatfield  v.  Sncden,  54  N.  Y.  280; 
Burke  v.  Valentine,  52  Barb.  412,  affirmed 
in  (Ct.  App.)  6  Alb.  L.  J.  167;  Ransom  v. 
Nichols,  22  N.  Y.  110;  Barnes  v.  Under- 
wood, 47  N.  Y.  361;  Leach  v.  Leach,  21 
Hun,  381." 
— that  "any  estate  or  interest,  legal  or 
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equitable,  in  real  property  belonging  to  any 
woman  at  her  marriage,  or  which  may  have 
come  to  her  during  coverture,  by  convey- 
ance, gift,  devise,  or  inheritance,  or  by  pur- 
chase witli  her  separate  money  or  means, 
shall,  together  with  all  rents  and  issues 
thereof,  be  and  remain  her  separate  prop- 
erty and  under  her  sole  control;  and  she 
may  in  her  own  name  during  coverture  lease 
the  same  for  any  period  not  exceeding  three 
years.  This  act  shall  not  alTect  the  estate 
by  the  curtesy  of  any  husband  in  the  real 
property  of  his  wife  after  her  decease;  but 
during  the  life  of  such  wife  or  any  hf ir  of 
her  body,  such  estate  shall  not  be  taken  by 
any  process  of  law  for  the  payment  of  his 
debts,  or  be  conveyed  or  encumbered  by  him 
unless  she  shall  join  therein  with  him  in 
the  manner  prescribed  by  law  in  regard  to 
her  own  estate."  Hershizer  v.  Florence,  39 
Ohio  St.  529.  Tliis  statute  was  construed 
in  connection  with  a  long  series  of  acts 
which  had  been  construed  to  abolish  estates 
by  the  curtesy  initiate,  but  had  preserved 
to  the  husband  his  estate  jure  uxoris  and 
his  estate  by  the  curtesy  consummate,  even 
though  there  had  been  no  issue.  In  this 
particular  case  the  husband's  estate  jure 
iLToris  had  vested  under  the  prior  acts,  so 
it  was  held  that  the  statute  quoted  did  not 
devest  him  of  that  estate  so  as  to  make  the 
rents  and  profits  from  the  land  belonging 
to  the  wife  during  her  life  subject  to  her 
debts,  but  as  no  estate  by  the  curtesy  ini- 
tiate could  vest  in  him  under  the  prior 
statutes,  the  legislature  could  and  did,  by 
the  act  quoted,  make  her  debts  a  lien  upon 
her  real  property  without  regard  to  his 
prospective  right  to  an  estate  by  the  curtesy 
consummate.  It  could  do  this  only  because 
estates  by  the  curtesy  initiate  had  been 
abolished  prior  to  his  wife's  seisin,  and 
his  estate  by  the  curtesy  consummate  had 
not  vested.  But  the  act  quoted  also  abol- 
ishes estates  jure  uxoria  not  vested  at  the 
date  of  its  passage. 

— that  "the  property  and  pecuniary  rights 
of  every  married  woman  at  the  time  of  mar- 
riage, or  afterward  acquired  by  gift,  devise, 
or  inheritance,  shall  not  be  subject  to  the 
debts  and  contracts  of  the  husband"  (Con- 
stitution) ;  that  "the  property  and  pecu- 
niary rights  of  every  married  woman  at 
the  time  of  her  marriage,  or  afterwards 
acquired,  shall  not  be  subject  to  the  debts 
or  contracts  of  her  husband,  and  she  may 
manage,  sell,  convey,  or  devise  the  same  by 
will  to  the  same  extent  and  in  the  same 
manner  that  her  husband  can  property  be- 
longing to  him."  Runyan  v.  Winstock,  55 
Or.  202,  104  Pac.  417,  rehearing  denied 
in  55  Or.  209,  105  Pac.  895.  The  question 
before  the  court  in  this  case  was  whether 
or  not  estates  by  the  curtesy  consummate 
had  been  abolished  by  these  provisions,  and 
it  answered  the  question  in  the  negative. 
There  is  no  direct  holding  that  estates  by 
the  curtesy  initiate  have  been  abolished  by 
these  provisions,  but  the  court  cites  some 
cases  to  the  proposition  that  the  husband 
has  no  life  estate  in  his  wife's  property  dur- 
ing her  life.  The  court  also  refers  to  an- 
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other  statute  enacted  in  1907  (Laws  1907, 
p.  152,  chap.  87)  that  it  says  amends  the 
Code  so  that  "a  new  and  di&erent  interest 
is  given  the  husband  in  the  realty  of  his 
wife  in  lieu  of  curtesy." 

— "that  the  real  and  personal  property 
of  any  female  who  may  hereafter  marry, 
and  which  she  shall  own  at  the  time  of  her 
marriage,  and  the  rent,  issues,  and  profits 
thereof,  and  any  property,  real  or  personal, 
acquired  by  a  married  woman  as  a  separate 
and  sole  trader,  shall  not  be  subject  to  the 
disposal  of  her  husband,  nor  be  liable  for 
his  debts,  and  shall  be  and  continue  her 
separate  and  sole  property;  and  any  such 
married  woman  shall  have  power  to  contract 
in  relation  thereto,  or  for  the  disposal  there- 
of, and  may  sue  and  be  sued,  as  if  she 
were  a  feme  sole:  Provided,  that  her  hus- 
band shall  join  in  any  contract  in  reference 
to  her  real  or  personal  property  other  than 
such  as  she  may  acquire  as  a  sole  trader, 
and  shall  be  joined  with  her  in  any  action 
by  or  againbt  her;  and  provided  further, 
that  nothing  herein  contained  shall  deprive 
her  of  the  power  to  create,  without  the  con- 
currence of  her  husband,  a  charge  upon  such 
sole  and  separate  estate  as  she  would  be 
empowered  to  charge  without  the  concur- 
rence of  her  husband  if  this  act  had.  not 
been  passed. 

"2.  All  real  and  personal  estate  hereafter 
acquired  by  any  married  woman,  whether  by 
gilt,  grant,  purchase,  inheritance,  devise, 
or  bequest,  shall  be  and  continue  her  sole 
and  separate  estate,  subject  to  the  provi- 
sions and  limitations  of  the  preceding  sec- 
tion, although  the  marriage  may  have  been 
solemnized  previous  to  the  passage  of  this 
act;  and  she  may  devise  and  bequeath  the 
same  as  if  she  were  unmarried,  and  it  shall 
not  be  liable  to  the  debts  or  liabilities  of  her 
husband:  Provided,  that  nothing  contained 
in  this  act  shall  be  construed  to  deprive  the 
husband  of  curtesy  in  the  wife's  real  estate, 
to  which  he  may  be  entitled  by  the  laws 
now  in  force,  and  provided  further,  that  the 
sole  and  separate  estate  created  by  any  gift, 
grant,  deviso,  or  bequest  shall  be  held  ac- 
cording to  the  terms  and  powers,  and  be 
subject  to  the  provisions  and  limitations 
thereof,  and  to  the  provisions  and  limita- 
tions of  this  act  so  far  as  they  are  in  con- 
flict therewith. 

"3.  Any  married  woman  may,  in  her  own 
name,  or  by  her  next  friend,  file  a  bill  in 
equity  in  any  court  having  jurisdiction  over 
the  subject-matter,  in  the  event  of  her  hus- 
band's refusing,  or  being  incompetent  to 
unite  in  the  conveyance  or  disposal  of  her 
separate  estate;  and  if  the  court  shall  be  of 
the  opinion  that  the  interest  of  the  married 
woman  will  be  promoted  by  a  sale  thereof, 
it  may  make  such  decree  as  may  be  neces- 
sary to  convey  absolute  title  thereto." 
Breeding  v.  Davis,  77  Va.  644,  46  Am.  Rep. 
740;  Alexander  v.  Alexander,  85  Va.  353, 
1  L.R.A.  125,  7  S.  E.  335;  Campbell  v.  Mc- 
Bee,  92  Va.  68,  22  S.  E.  807. 

— that  the  wife's  separate  property  and 
its  rents,  issues,  and  increase  shall  be  her 
sole  and  separate  property  in  all  respects 
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as  if  she  were  a  single  woman,  "and  the 
same  shall  in  no  way  be  subject  to  the  con* 
trol  of  her  husband  nor  liable  to  his  debts/' 
Guernsey  v.  Lazear,  61  W.  Va.  328,  41  S.  E. 
405;  McNeeley  v.  South  Penn  Oil  Co.  62 
W.  Va.  616,  62  L.R.A.  562,  44  S.  K  608; 
Hudkins  v.  Crim,  64  W.  Va.  225,  61  S.  E. 
166;  Calvert  v.  Murphy,  73  W.  Va.  731, 
52  L.R,A.(N.S.)  634,  81  S.  E.  403. 

In  Arkansas  the  Constitution  of  1874 
abolished  estates  by  curtesy  initiate,  and 
left  only  the  possibility  of  the  estate  by 
curtesy  consummate.  Loyd  v.  Planters' 
Mut.  Ins.  Asso.  80  Ark.  486,  97  S.  W.  658, 
citing  Neelly  v.  Lancaster,  47  Ark.  175, 
68  Am.  St.  Rep.  752,  1  S.  W.  66,  and  Hamp- 
ton V.  Cook,  64  Ark.  353,  62  Am.  St.  Rep. 
394,  42  S.  W.  535. 


c.  To  limit  huahand*8  rights. 

That  the  estate  by  the  curtesy  initiate 
has  not  been  abolished,  but  that  the  rights 
and  powers  of  the  wife  in  respect  to  her 
real  estate  have  been  enlarged,  and  those  of 
the  husband  correspondingly  limited  or 
qualified,  has  been  held  where  the  statute 
provides — 

— that  no  real  estate  whereof  any  mar- 
ried woman  was  or  may  be  seised  or  other- 
wise entitled  to  at  the  time  of  her  marriage, 
or  which  she  has  or  may  fairly  acquire 
during  her  coverture,  or  any  interest  there- 
in, shall  be  liable  for  the  debts  of  her  hus- 
band, but  the  same,  and  all  interest  therein, 
and  all  rents  and  profits  arising  therefrom, 
shall  be  deemed  and  taken  to  be  her  separate 
property,  free  and  clear  from  any  and  all 
claims  of  the  creditors  or  legal  representa- 
tives of  her  husband,  as  fully  as  if  she*  had 
never  been  married:  Provided,  that  this 
law  shall  not  be  so  construed  as  to  apply 
to  debts  contracted  by  such  married  woman 
before  such  marriage,  but  in  all  such  cases 
her  said  property  shall  be  fii^st  liable  there- 
for," Junction  R.  Co.  v.  Harris,  9  Ind.  185, 
68  Am.  Dec.  618. 

— that  "the  husband's  contingent  right  of 
curtesy  shall  not  be  sold  for,  or  otherwise 
subjected  to,  the  payment  of  any  separate 
debt  or  responsibility  of  his  during  her 
life,"  Campbell  v.  Campbell,  79  Ky.  398. 

— that  "where  there  was  issue  or  the  mar- 
riage born  alive,  the  husband  shall  have  an 
estate  for  his  own  life  in  all  the  real  estate 
owned  and  possessed  by  the  wife  at  the 
time  of  her  death,  or  of  which  another  may 
be  then  seised  to  her  use.  Such  estates 
shall,  however,  be  subject  to  the  debts  of  the 
wife,  whether  contracted  before  or  after  her 
marriage,"  Mitchell  v.  Violett,  104  Ky.  79, 
47  S.  W.  195.  This  case  reveals  the  fact 
that  the  estate  by  curtesy  consummate,  as 
well  as  that  initiate,  was  abolished  in  1894 
by  a  statute  similar  to  the  Illinois  statute 
quoted  under  V.  d,  infra. 

— "that  no  real  estate  hereafter  acquired 
by  marriage  shall  be  liable  to  execution, 
during  the  life  of  the  wife,  for  debts  due 
from  her  husband,"  Anderson  t.  Tydlngs, 
8  Md.  427,  63  Am.  Dec.  708;  Logan  ▼.  Mc- 
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Gill,  8  Md.  461;  Rice  v.  Hoffman,  35  Md. 
344;  Porter  v.  Bowers,  65  Md.  213. 

— "that  the  property,  real  and  personal, 
belonging  to'  a  woman  at  the  time  of  her 
marriage,  and  all  property  which  she  may 
acquire  or  receive  by  purchase,  gift,  grant, 
devise,  bequest,  or  in  a  course  of  distribu- 
tion, shall  be  protected  from  the  debts  of 
the  husband,  and  not  in  any  way  liable  for 
the  payment  thereof,"  etc.  Rice  v.  Hoffman, 
35  Md.  350. 

— that  no  real  estate  belonging  to  a  mar* 
ried  woman  "shall  be  subject  to  be  sold  or 
leased  by  the  husband,  for  the  term  of  his 
own  life,  or  any  less  term  of  years,  except 
by  and  with  the  consent  of  the  wife,  first 
had  and  obtained,  to  be  ascertained  and 
effectuated  by  deed  and  privy  examination, 
according  to  the  rules  required  by  law  for 
the  sale  of  lands  belonging  to  femes  covert. 
And  no  interest  of  the  husband  whatever  in 
such  real  estate  shall  be  subject  to  sale  to 
satisfy  any  execution  obtained  against  him, 
and  every  such  sale  is  hereby  declared  null 
and  void,"  Wilson  v.  Arentz,  70  N.  C.  670, 
citing  Houston  v.  Brown,  52  N.  C.  (7  Jones, 
L.)  161;  Jones  v.  Carter,  73  K.  C.  148;  Mc- 
Glennery  v.  Miller,  90  N.  C.  215.  In  Rich- 
ardson V.  Richardson,  150  N.  C.  549,  134 
Am.  St.  Rep.  948,  64  S.  £.  610,  the  court 
reviews  the  earlier  decisions  with  reference 
to  the  statute  here  quoted,  together  with  a 
constitutional  provision.  It  said:  "We 
are  therefore  of  the  opinion  that  the  plain- 
tiff acquired  no  right  to  the  cotton  as  rent 
for  the  land  of  his  wife  by  virtue  of  any 
estate  in  him  as  tenant  by  the  curtesy  in- 
itiate, because  of  the  constitutional  provi- 
sion (art.  10,  §  6)  by  which  it  is  declared 
that  a  married  woman's  real  and  personal 
property  shall  be  and  remain  her  sole  and 
separate  estate,  and  that  she  may  devise  and 
bequeath  the  same,  thus  depriving  her 
husband  of  any  interest  therein.  Walker  v. 
Long,  109  N.  C.  510,  14  S.  E.  299;  Tiddy  v. 
Graves,  126  N.  C.  620,  36  S.  E.  127.  As 
that  article  of  the  Constitution  was  a  valid 
enactment,  under  the  facts  and  circumstan- 
ces of  this  case,  the  plaintiff  has  no  in- 
terest, either  as  tenant  by  the  curtesy 
initiate  or  consummate,  in  rent  which  was 
reserved  in  the  lease,  his  wife  having  be- 
queathed the  same  to  other  persons,  liddy 
V.  Graves,  supra.  It  is  true  that  at  common 
law  the  husband,  upon  the  marriage,  was 
seised  in  right  of  his  wife  of  a  freehold 
interest  in  her  lands  during  their  joint  lives, 
and  that,  either  as  tenant  by  marital  right 
or  as  tenant  by  the  curtesy  initiate,  he  was 
entitled  to  the  rents  and  profits,  and  might 
lease  or  convey  his  estate,  and  it  might  be 
sold  under  execution  against  him.  But 
radical  changes  in  this  respect  were  effected 
by  the  act  of  1848  (Revisal,  §  2097).  Con- 
struing this  act,  in  Jones  v.  Coffey,  109  N.  C. 
515,  14  S.  E.  84,  the  court  said:  ^Whatever 
may  be  the  rights  of  the  husband  in  the 
wife's  land  after  she  may  die  intestate, 
the  authorities  concur  in  the  view  that  the 
husband  holds  no  estate  during  the  life  of 
the  wife  as  tenant  by  the  curtesy  initiate 
which  is  subject  to  execution,  and  which  he 
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can  assert  against  the  wife.  He  has  the 
right  of  ingress  and  egress  and  marital 
occupancy,  but  can  assume  no  dominion 
over  her  land,  except  as  her  properly  con- 
stituted agent.'  In  Walker  v.  Long,  supra, 
we  find  the  folowing  reference  to  the  act: 
*By  virtue  of  the  act  of  1848,  and  the  fur- 
ther modification  made  by  the  Constitution 
of  1868,  the  tenancy  by  the  curtesy  initiate 
is  stripped  of  its  common-law  attributes  un- 
til there  only  remain  the  husband's  bare 
right  of  occupancy  with  his  wife,  with  the 
right  of  ingress  and  egress  (Manning  v. 
Manning,  79  N.  C.  293,  28  Am.  Rep.  324), 
and  the  right  to  the  curtesy  consummate 
contingent  upon  his  surviving  her.  .  .  . 
The  husband  is  still  seised  in  law  of  the 
realty  of  his  wife,  shorn  of  the  right  to 
take  the  rents  and  of  the  power  to  lease 
her  lands.  ...  He  has  by  the  curtesy 
initiate  a  freehold  interest,  but  not  an  es- 
tate in  the  property.'  It  would  seem  that 
the  more  recent  decision  in  Taylor  v.  Tay- 
lor, 112  N.  C.  134,  16  S.  E.  1019,  is  a  direct 
authority  against  the  claim  asserted  by  the 
plaintiff.  In  that  case  the  court,  speaking 
by  Shepherd,  Ch.  J.,  says:  'In  all  of  these 
cases  the  actual  decision  (as  distinguished 
from  several  expressions  founded  upon  the 
common  law)  may,  it  is  thought,  be  recon- 
ciled with  the  recent  ruling  of  this  court 
in  Jones  v.  Coffey,  supra,  that  under  the 
act  the  husband  has  no  right  which  he  can 
assert  against  the  wife  in  her  real  property. 
Thii^  appears  to  be  in  accord  with  the  early 
declaration  of  the  court  that  "the  sole  object 
of  the  act  was  to  provide  for  her  a  home 
of  which  she  could  not  be  deprived,  either 
by  the  husband  or  by  his  creditors."  Con- 
ceding that  the  cases  may  not  be  alto- 
gether harmonious,  we  must  adopt  the  later 
decisions,  and  according  to  these  the  plain- 
tiff is  entitled  to  recover;  for,  admitting 
that  a  divorce  a  mensa  et  thoro  cannot,  as 
it  is  claimed,  affect  the  property  rights  of 
the  parties  (Taylor  v.  Taylor,  93  N.  C. 
418,  53  Am.  Rep.  460),  the  defendant,  as 
against  the  wife,  had  no  property  rights 
whatever,  but  simply  a  right  of  ingress  and 
egress  for  the  purpose  of  enjoying  her  so- 
ciety, and  these  he  has  forfeited  during 
the  coverture,  or  until  a  reconciliation,  by 
his  own  misconduct.  Taking  the  other  view, 
however,  and  admitting  that  the  husband 
had  a  right  to  the  rents  and  possession  of 
the  land  during  coverture,  we  think  that 
such  rights  must  yield  when  they  come  in 
conflict  with  the  paramount  rights  of 
the  wife,  as  indicated  by  the  act  of  1848.* 
It  appears  in  this  case  that  there  was  a 
written  lease  signed  by  the  plaintiff  and 
his  wife,  but  there  was  no  privy  examination 
of  the  latter,  as  required  by  the  act  of  1848 
(ReviMal,  §  2097),  and  also  by  the  Revisal, 
§  2096.  The-  lease  was  therefore  void  as  to 
the  wife,  and  passes  no  interest  to  the  hus- 
band in  the  rents  and  profits  of  the  land, 
if  otherwise  he  would  have  acquired  an  in- 
terest." 

— that,  "anv  married  woman  mav  dis- 
pose  by  her  last  will  and  testament  of  her 
separate  property,  real,  personal  or  mixed, 
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whether  the  same  accrues  to  her  before  or 
during  her  coverture.  Provided,  that  said 
last  will  and  testament  be  executed  in  the 
presence  of  two  or  more  witnesses,  neither 
of  whom  shall  be  her  husband"  (1848), 
and  that  ''the  true  intent  and  meaning  of 
the  act  of  assembly  to  secure  the  rights  of 
married  women,  passed  the  Hth  day  of 
April,  1848,  is,  and  hereafter  shall  be,  that 
the  real  estate  of  any  married  woman  in  this 
commonwealth  shall  not  be  subject  to  execu- 
tion for  any  debt  against  her  husband,  or  on 
account  of  anv  interest  he  mav  have,  or 
may  have  had,  therein  as  tenant  by  tbe 
curtesy,  but  the  same  shall  be  exempt  from 
levy  and  sale  for  such  debt  during  the  life 
of  said  wife"  ( 1850 ) .  It  may  be  noted  that 
prior  to  the  enactment  of  these  statutes 
the  legislature  of  Pennsylvania  had  abol- 
ished the  necessity  for  birth  of  issue  as  a 
prerequisite  to  the  vesting  of  an  estate  by 
the  curtesy.  Clarke's  Appeal,  79  Pa.  376; 
Harris  v.  York  Mut.  Ins.  Co.  50  Pa.  341 ; 
Curry  v.  Bott,  63  Pa.  400;  Woodward  v. 
Wilson,  68  Pa.  208;  Williams  v.  Baker,  71 
Pa.  476:  Gamble's  Estate,  5  Clark  (Pa.) 
4;  Teacle's  Estate,  6  Pa.  Co.  Ct.  653,  af- 
firmed in  132  Pa.  533,  19  Atl.  274.  In  Sharp- 
less  V.  West  Chester,  1  Grant,  Cas.  257,  there 
is  an  incidental  holding  contrary  to  the  in- 
terpretation established  by  the  cases  here 
cited. 

— that  the  real  estate  which  is  the  prop- 
erty of  any  married  woman  before  mar- 
riage, or  which  may  become  her  property 
after  marriage,  shall  be  and  is  hereby  so  far 
secured  to  her  sole  and  separate  use  that 
the  same,  and  the  rents,  profits,  and  in- 
come thereof,  shall  not  be  liable  to  be  at- 
tached, or  in  any  manner  taken,  for  the 
debts  of  the  husband,  either  before  or  after 
his  death,  Martin  v.  Pepall,  6  R.  I.  92; 
Ross  V.  North  Providence,  10  R.  I.  461; 
Griggs  v.  Titus,  13  R.  I.  136,  citing  Briggs 
V.  Titus,  7  R.  I.  441. 

Statutes  very  similar  to  those  quoted, 
supra,  have  been  held  to  merely  prevent  the 
vesting  of  an  estate  in  the  husband  until 
the  death  of  the  wife,  and  in  this  way  her 
estate  is  protected,  but  it  is  said  that  estates 
by  curtesy  initiate  are  not  abolished,  but 
merely  made  contingent,  instead  of  vested, 
estates.  Stev/art  v.  Ross,  50  Miss.  776; 
Hill  V.  Nash,  73  Miss.  849,  19  So.  707. 

In  Missouri  a  statute  provides  that  the 
husband's  interest  in  the  wife's  real  estate 
cannot  be  conveyed  by  him  unless  the  deed 
be  "acknowledged  by  her  in  the  manner  now 
provided  by  law."  Marshall  v.  Anderson, 
78  Mo.  85;  Rust  v.  Goff,  94  Mo.  511,  7  S.  W. 
418.  So,  it  has  been  held  that  if  the  wife 
is  not  examined  separate  and  apart  according 
to  statute  when  she  acknowlcNiges  the  deed 
by  herself  and  husband  for  her  property, 
the  deed  is  ineffectual  to  convey  even  his 
interest  as  tenant  by  the  curtesy  initiate 
(Rust  V.  Golf,  supra),  and  that  the  dedica- 
tion to  public  use  of  the  wife's  real  estate 
bv  the  husband  alone  is  ineffective  to  con- 
vey  even  the  husband's  estate  by  the  cur- 
tesy initiate  (Marshall  v.  Anderson,  supra). 
But  this  rule  appears  to  have  been  complete- 
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ly  changed  by  the  later  statute,  for  in  Teck- 
enbrock  v.  McLaughlin,  246  Mo.  711,  162 
S.  W.  38,  the  court,  with  reference  to  the 
act  of  1889  and  prior  acts,  said:  "Whether 
a  husband's  curtesy  in  such  property  of  his 
wife  is  more  than  an  estate  for  his  life 
after  her  death  contingent  upon  her  fail- 
ure to  sell  is  a  question  not  definitely  set- 
tled in  this  state,''  and  cited  Farmers'  Exch. 
Bank  v.  Hagclukcn,  165  Mo.  443,  88  Am.  St. 
Rep.  434,  65  S.  W.  728,  and  Myers  v.  Hans- 
brough,  202  Mo.  495,  100  S.  W.  1137.  But 
from  these  holdings  it  is  very  apparent  that 
the  statutes  have  at  least  destroyed  the 
incidents  to  or  attributes  of  estates  by  the 
curtesy  initiate.  But  it  was  held  in  Ennis 
V.  Eager,  152  Mo.  App.  493,  133  S  W.  850, 
that,  notwithstanding  the  fact  that  by  vir- 
tue of  the  statute  the  wife  cannot  convey 
or  encumber  her  separate  estate  without  the 
husband  joining,  a  lease  of  her  separate 
property  in  which  her  husband  does  not 
join  does  not  convey  "a  complete  or  mer- 
chantable title  thereto,"  on  account  of  the 
husband's  prospective  right  to  curtesy  there- 
in. The  holding  appears  to  be  inconsistent. 
Some  expressions  used  by  the  courts  in 
Tennessee  would  lead  to  the  conclusion  that 
the  statute  referred  to  in  Bryant  v.  Free- 
man abolished  estates  by  the  curtesy  initi- 
ate, or  that  the  estate  never  existed  (see 
quotations  in  Bryant  y.  Freeman  to  the 
effect  that  curtesy  cannot  exist  during  cov- 
erture). And  it  has  been  held  that  the 
wife  can  maintain  a  separate  action  for 
possession  in  the  lifetime  of  the  husband. 
McCallum  v.  Petigrew,  10  Heisk.  394.  On 
the  other  hand,  there  are  many  decisions 
by  the  Tennessee  courts  since  the  enact- 
ment of  the  statute  in  which  the  existence 
of  the  estate  by  the  curtesy  initiate  has 
been  recognized  or  assumed.  In  Gillespie  v. 
Worford,  2  Coldw.  C  ,  the  court,  while  con- 
sidering the  effect  of  a  divorce  upon  the  es- 
tate by  the  curtesy  initiate,  refers  to  the 
statute  of  1849  as  having  abolished  the  right 
of  the  creditors  of  the  husband  to  sell  his 
estate  by  the  curtesy  initiate  on  execution 
for  his  debts.  In  Corley  v.  Corley,  8  Baxt. 
8,  the  court  quotes  with  approval  from  Prat- 
er V.  Hoover,  1  Coldw.  544,  that  "the  spirit 
and  intention  of  the  act  of  1849  is  that  wives 
shall  not  be  deprived  of  their  real  estate  by 
any  act  of  their  husbands,  without  their 
solemn  and  free  concurrence  in  the  single 
mode  prescribed  by  law,"  and  holds  that  if 
forced  by  the  cruel  and  inhuman  treatment 
to  separate  from  him,  the  wife  may,  by  bill 
in  equity,  have  a  suitable  provision  made 
for  her  support  out  of  the  rents  and  profits 
of  her  land.  The  court  in  Stokely  v.  Slay- 
den,  8  Baxt.  307.  recognizes  or  assumes  the 
existence  of  an  estate  by  the  curtesy  initiate. 

d.  To  abolish  all  estates  hy  the  curtesy. 

As  stated,  supra,  this  note  does  not  deal 
with  the  general  question  of  abolishing  es- 
tates by  the  curtesy  consummate.  But 
there  are  a  few  decisions  where  the  courts 
appear  to  have  abandoned  the  well-estab- 
lished rule  that  estates  by  the  curtesy  con- 
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summate  are  not  abolished  unless  the  stat- 
ute expressly  so  provides,  and  have  held 
that  the  estate  by  the  curtesy  consummate 
has  been  abolished  by  statutes  or  constitu- 
tional provisions  in  the  nature  of  married 
women's  acts.  For  the  purpose  of  illus- 
trating the  various  interpretations  placed 
upon  this  particular  kind  of  statute,  these 
cases  are  here  cited.  They  have  a  direct 
bearing  upon  the  effect  of  this  class  of  legis- 
lation upon  estates  by  the  curtesy  initiate. 

In  some  cases  it  has  been  held  that  es- 
tates by  the  curtesy  consummate  have  been 
abolished;  this,  of  necessity,  abolishes  es- 
tates by  the  curtesy  initiate.  It  has  been 
so  held  where  the  statute  provides — 

— "that  if  the  wife,  seised  of  an  estate 
in  her  own  right,  shall,  at  her  death,  leave 
issue  by  a  former  husband,  to  whom  the 
estate  may  descend,  such  issue  shall  take 
the  same,  discharged  from  the  right  of  the 
surviving  husband  as  tenant  by  the  curtesy" 
(limited  to  other  than  first  husbands), 
Hathon  v.  Lyon,  2  Mich.  93; 

— that  the  wife  shall  have  full  and  abso- 
lute control  of  her  real  and  personal  es- 
tate, with  power  to  contract,  sell,  transfer, 
mortgage,  convey,  devise,  and  bequeath  the 
same  in  the  same  manner  and  with  the  like 
effect  as  if  she  were  unmarried,  Tong  v. 
Marvin,  15  Mich.  60;  Brown  v.  Clark,  44 
Mich.  309,  6  N.  W.  679; 

In  Deutsch  v.  Rohlfing,  22  Colo.  App.  543, 
126  Pac.  1123,  the  court  said:  "It  is  com- 
mon knowledge  that  the  husband's  estate 
by  curtesy,  like  the  right  of  dower  of  the 
wife,  has  had  no  existence  or  recognition  in 
this  state;  and  there  is  no  reason  to  sup- 
pose that  principles  applicable  to  curtesy 
or  dower,  as  at  cpmmon  law,  have  in- 
fluenced in  any  degree  our  legislation  as  it 
existed  when  the  state  was  admitted,  and 
has  existed  to  the  present  time,  concerning 
tlie  property  rights  of  either  husband  or 
wife.  It  has  long  been  settled,  by  repeated 
decisions  of  our  courts,  that,  under  our 
laws,  the  husband  has  no  vested  right,  in- 
choate or  other,  by  reason  of  the  marital 
relation,  in  the  property  belonging  to  his 
wife,  and  that  she  holds  an  absolute  legal 
estate  in  her  real  and  personal  property, 
whether  owned  at  the  time  of  marriage  or 
acquired  during  coverture,  as  free  from  any 
common- law  right  of  her  husband  as  if  she 
were  unmarried.  'As  to  her  separate  estate, 
she  has  no  husband.'  Wells  v.  Cay  wood, 
3  Colo.  487;  Palmer  v.  Hanna,  6  Colo.  56; 
Colorado  C.  R.  Co.  v.  Allen,  13  Colo.  229, 
22  Pac.  605;  Knight  v.  Lawrence,  19  Colo. 
425,  36  Pac.  242;  Schuler  v.  Henry,  42 
Colo.  367,  14  L.R.A.(N.S.)  1009,  94  Pac. 
360." 

An  act  to  revise  the  law  in  relation  to 
dower,  which  provides  "that  the  estate  of 
curtesy  is  hereby  abolished  and  the  sur- 
viving husband  or  wife  shall  be  endowed 
with  the  third  part  of  all  lands  whereof  the 
deceased  husband,  or  wife,  was  seised," 
abolishes  estates  by  the  curtesy,  and  sub- 
stitutes dower  instead.  Jackson  v.  Jackson, 
144  111.  274,  36  Am.  St.  Rep.  427,  33  N.  E. 
51.    This  statute  does  not  come  within  the 
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class  of  legislation  here  considered,  as  it  ex- 
pressly abolishes  all  estates  by  the  curtesy, 
and  substitutes  another.  It  is  here  cited 
for  the  purpose  of  distinction  only. 

J.  W.  M. 


VERMONT   SUPREME   COURT. 

PATRICK  F.  HOWLEY 
▼. 

GEORGE    T.    CHAFFEE,    Impleaded,    etc., 

Appt. 

(—  Vt.  — ,  93  Atl.  120.) 

Easement  —   implied     reservation     in 
grant. 

A  grant  by  metes  and  bounds  of  a  parcel 
of  land  over  which  a  visible  right  of  way 
exists  in  favor  of  remaining  land  of  the 
grantor  which  is  located  on  a  public  high- 
way, by  a  deed  containing  full  covenants  of 
warranty  and  no  express  reservation,  does 
not  reserve  the  right  of  way  by  implication, 
although  it  is  reasonably  necessary  for  the 
full  enjoyment  of  the  grantor's  remaining 
land,  since  under  such  circumstances  a  reser- 
vation of  easement  is  implied  only  in  case 
of  strict  necessity. 

(January  23,  1915.) 

APPEAL  by  defendant  Chaffee  from  a 
decree  of  the  Chancery  Court  for  Rut- 
land County  in  favor  of  plaintiff  in  a 
suit  to  enjoin  defendants  from  closing  up 
an  alleged  right  of  way  of  necessity  to 
plaintiff's   buildings.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  F.  S.  Piatt,  W.  B.  C.  I^tickney, 
and  T.  W.  Moloney,  for  appellant: 

A  way  of  necessity  never  exists  where 
a  man  can  get  to  his  own  property 
through  his  own  land,  however  inconvenient 
the  way  through  his  own  land  may  be. 

Dee  V.  King,  73  Vt.  375,  50  Atl.  1109; 
Washb.  Easements,  §  233;  Hyde  v.  Ja- 
maica, 27  .Vt.  449;  Harwood  v.  Benton, 
32  Vt.  724  J  Goodall  v.  Godfrey,  53  Vt. 
219,  38  Am.  Rep.  671  i  Willey  v.  Thwing, 
68  Vt.  128,  34  Atl.  428;  Wiswell  v.  Min- 
ogue,  57  Vt.  620;  Plimpton  v.  Converse, 
42  Vt.  716;  Stuyvesant  v.  Woodruff,  21 
N.  J.  L.  133,  47  Am.  Dec.  156;  Carbrey  v. 


Xote.  —  As  to  easements  created  by  sever- 
ance of  tract  of  land  with  apparent  benefit 
existing,  see  notes  to  Rollo  v.  Nelson,  26 
L.R.A.(N.S.)  315;  Duvall  v.  Ridout,  L.R.A. 
]91oC,  345;  and  Watson  v.  French,  L.R.A. 
1915C,  355. 

As  to  way  of  necessity  where  other  pos- 
sible modes  of  access  exist,  see  notes  to 
Corea  v.  Higuera,  17  L.R.A.  (N.S.)  1018. 
and  Doten  v.  Bartlett,  32  L.R.A.  (N.S.) 
1075. 
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Willis,  7  Allen,  370,  83  Am.  Dec.  688; 
Whitehouse  v.  Cummings,  83  Me.  91,  23 
Am.  St.  Rep.  756,  21  Atl.  743;  DoUiff  v. 
Boston  &  M.  R.  Co.  68  Me.  173;  Stevens 
V.  Orr,  69  Me.  323;  Stillwell  v.  Foster,  80 
Me.  333,  14  Atl.  731;  Allen  v.  Kincaid,  11 
Me.  155;  Seeley  v.  Bishop,  19  Conn.  128; 
Abbott  V.  Stewartfltown,  47  N.  H.  230;  Og- 
den  V.  Jennings,  62  N.  Y.  527;  Root  ▼. 
Wadhams,  107  N.  Y.  385,  14  N.  E.  281; 
Nichols  V.  Luce,  24  Pick.  102,  35  Am.  Dec. 
302;  Batchelder  v.  State  Capital  Bank,  66 
N.  H.  386,  22  Atl.  592;  Bonelli  Bros.  v. 
Blakemore,  66  Miss.  136,  14  Am.  St.  Rep. 
554,  6   So.  228. 

Messrs.  J.  C.  Jones  and  Charles  Ij. 
Howe,  for  appellee: 

Upon  the  severance  of  a  heritage,  a 
grant  will  be  implied  of  all  those  continu- 
ous and  apparent  easements  which  have  in 
fact  been  used  by  the  owner  during  the 
unity,  though  they  have  no  legal  existence 
as  easements;  and  the  law  will  imply  a 
reservation  of  like  easements  in  favor  of 
the  part  of  the  heritage  retained  by  the 
grantor. 

Harwood  v.  Benton,  32  Vt.  724;  Goodall 
V.  Godfrey,  53  Vt.  219,  38  Am.  Rep.  671; 
Willey  V.  Thwing,  68  Vt.  128,  34  Atl.  428 ; 
Dee  V.  King,  77  Vt.  230,  68  L.R.A.  860,  59 
Atl.  839. 

From  the  necessity  of  a  right  of  way  to 
the  reasonable  use  and  enjoyment  of  land 
granted  or  reserved,  is  to  be  found  an  im- 
plied grant  or  reservation  of  such  right,  in 
the  absence  of  some  expressed  negation 
thereof  in  the  deed. 

Wiswell  V.  Minogue,  57  Vt.  616;  Dee  v. 
King,  77  Vt.  230,  68  L.R.A.  860,  59  Atl, 
839;  Rollo  v.  Nelson,  26  L.R.A.(X.S.)  315, 
and  note. 

Powers,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

George  Richardson  in  his  lifetime  owned 
a  large  parcel  of  land  on  the  south  side  of 
Center  street  in  the  city  of  Rutland.  He 
also  owned  a  12-foot  right  of  way  to  the 
east  end  of  this  land  from  Wales  street, 
which  crosses  Center  street  east  of  this 
property.  On  May  23,  1883,  Richardson 
conveyed  a  part  of  this  land  to  one  Mar  tell. 
The  land  so  conveyed,  hereinafter  called 
the  Martell  lot,  is  in  the  northeas'-  corner 
of  the  original  parcel,  and  is  about  35  feet 
wide  on  Center  street  and  80  feet  deep.  On 
December  11,  1906,  Addie  Richardson,  who 
became  the  owner  of  the  remaining  prop- 
erty at  George  Richardson's  decease,  con- 
veyed to  the  defendant  Chaffee  all  that  re- 
mained of  the  original  parcel,  including  the 
right  of  way,  except  a  piece  next  west  of 
the  Martell  lot.    The  piece  so  excepted  has 
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a  frontage  on  Center  street  of  55  feet  and 
is  80  feet  deep.  The  land  conveyed  to 
Chaffee  is  irregular  in  shape,  as  will  here- 
inafter appear.  On  July  18,  1912,  Addie 
Richardson  conveyed  to  the  orator  the 
land  excepted  from  the  deed  to  Chaffee,  and 
the  same  is  hereinafter  called  the  Howley 
lot.  At  the  time  Mrs.  Richardson  deeded 
to  Chaffee,  the  buildings  and  structures 
standing  on  the  premises  mentioned  were 
located  as  follows:  On  the  Martell  lot  was 
a  brick  block  fronting  on  Center  street, 
with  a  wooden  addition  on  the  rear.  This 
structure  occupied  the  whole  width  of  the 
lot,  and  all  of  its  depth,  except  about  7 
or  8  feet.  This  left  an  open  space  between 
the  Martell  buildings  and  the  south  line 
of  the  lot  about  35  feet  east  and  west, 
and  about  8  feet  north  and  south.  On  the 
Howley  lot  was  a  brick  block  fronting  on 
Center  street.  This  Mock  was  55  feet  wide 
and  50  feet  deep.  It  occupied  the  entire 
frontage  of  the  lot,  and  had  a  wooden  ad- 
dition on  the  rear  at  the  southeast  corner. 
An  old  barn,  hereinafter  called  the  north 
barn,  stood  on  the  Howley  lot  in  the  rear 
of  the  block  just  mei.tioned.  This  barn 
extended  practically  (if  not  quite)  to  the 
west  line  of  the  Howley  lot,  and  practically 
(if  not  quite)  to  the  south  barn,  herein- 
after described.  Tliere  was  an  open  space 
between  the  north  barn  and  the  Howley 
block  of  about  4  feet,  extending  from  the 
west  line  of  the  lot  to  a  point  about  10  feet 
from  the  east  line  thereof,  where  it  came 
to  the  wooden  addition  already  referred  to. 
This  addition  completely  filled  the  space  be- 
tween this  barn  and  the  Martell  lot  to  a 
point  as  far  south  as  the  addition  of  the 
Martell  block  extended.  And  from  that 
point  a  platform  extended  south  to  the 
south  line  of  the  Richardson  land,  com- 
pletely filling  the  space  to  the  south  barn 
and  the  east  line  of  the  Howley  lot.  This 
wooden  addition  to  the  Howley  block  was 
used  for  a  harness  shop.  It  thus  appears 
that  the  Howley  lot  was  completely  cov- 
ered with  structures,  except  for  the  4-foot 
space  above  mentioned.  On  the  land  con- 
veyed to  Chaffee  was  a  livery  stable 
fronting  on  Center  street,  occupied  by  one 
Morse  as  tenant.  This  stable  was  a  rect- 
angular, wooden  building,  extending  from 
the  Howley  block  to  the  west  and  south 
lines  of  the  west  part  of  the  Chaffee  lot. 
The  Chaffee  lot  also  included  a  strip  of  land 
lying  south  of  the  Howley  and  Martell  lots 
and  some  land  extending  further  south  to 
the  Bardwell  stables,  so-called.  So  the  deed 
to  Chaffee  included  8  or  9  feet  off  the  south 
side  of  the  north  barn  and  the  platform  at 
its  east  end.  South  of  this  barn»  and  on 
the  Chaffee  lot,  stood  another  old  barn, 
hereinafter  called  the  south  barn.  This 
L.R.A.1915D. 


came  nearly  to  the  west  line  of  the  Chaffee 
lot  at  that  point,  and  quite  to  the  south 
line  against  the  Bardwell  stable.  It  ex- 
tended east  to  a  point  about  as  far  as  the 
middle  of  the  Martell  lot,  and  had  a  shed 
attached  at  its  southeast  corner.  There 
was  an  open  space  on  the  Chaffee  lot  in  the 
rear  of  the  Martell  lot,  extending  from  the 
cast  side  of  the  platform  to  the  east  line 
of  the  lot,  and  the  east  part  of  this  space 
extended  south  along  the  east  end  of 
south  barn  to  the  shed  mentioned.  The 
right  of  way  from  Wales  street  ran  to  the 
east  line  of  this  open  space.  It  thus  ap- 
pears that  the  Chaffee  lot  was  fully  covered 
with  buildings  and  structures,  except  this 
open  space  east  of  the  platform  and  the 
south  barn.  By  the  deed  to  Chaffee,  a  10- 
foot  open  space  across  the  rear  of  the  How- 
ley lot  was  stipulated  for,  to  be  used  for 
a  common  passageway;  and  for  light,  air, 
and  fire  escapes  for  both  parties.  The  How- 
ley block  was  divided  on  Center  street  into 
three  stores  and  a  stairway  leading  to  the 
upper  floors.  The  stores  had  basements 
which  opened  into  the  4-foot  space  above 
mentioned.  Ever  since  this  block  was  built 
(1885),  Richardson  and  his  tenants  have 
continuously  used  the  right  of  way  from 
Wales  street/  Their  teams  would  come  in 
from  Wales  street,  swing  around  the  north- 
east corner  of  the  south  barn  to  the  plat- 
form above  mentioned.  This  is  as  far  as 
teams  could  go,  as  the  north  barn,  the  har- 
ness shop,  and  the  platform  blocked  the 
way.  The  evidences  of  this  use  of  a  way 
by  the  occupants  of  the  Howley  block  were 
plain  to  be  seen  upon  the  ground.  Some 
use  of  the  open  space  on  the  rear  of  the 
Martell  lot  was  also  made  by  these  teams, 
especially  in  turning  around,  as  the  space 
next  to  the  platform  and  on  the  Chaffee  lot 
was  only  about  10  feet  wide.  There  was  no 
opening  in  either  the  north  or  east  walls 
of  either  of  the  barns,  except  a  door  in  the 
east  end  of  the  south  barn  nearly  or  quite 
opposite  the  right  of  way  to  Wales  street. 
Notwithstanding  the  finding  that  at  the 
times  the  Chaffee  and  Howley  deeds  were 
given,  the  Howley  lot  was  fully  covered  with 
buildings  and  structures,  except  as  noted, 
and  teams  could  only  go  as  far  west  as  the 
platform,  the  chancellor  finds  that  there 
was  access  to  the  rear  of  the  Howley  block, 
and  the  basements  therein,  by  those  on  foot, 
and  that  a  constant  use  was  made  of  this 
way  out  from  the  basements.  If  this  be 
so,  such  access  must  have  been  through  the 
harness  shop,  for,  as  we  have  seen,  there 
was  no  opening  in  the  east  or  north  walls 
of  the  north  barn,  and  this  barn  and  the 
harness  shop  filled  the  space  on  the  Howley 
lot.  The  lease  of  the  livery  stable  and  old 
bams  did  not  expire  until  April  1,  1913,  so 
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diaflfee  did  not  get  possession  of  these 
buildings  until  that  time.  Immediately 
thereafter  he  began  tearing  down  the  old 
buildings  to  prepare  the  lot  for  an  opera 
house.  The  chancellor  reports  that  access 
to  the  rear  of  the  Howley  block  over  the 
right  of  way  to  the  Chaflfee  lot,  and  thence 
around  the  comer  of  the  south  barn  as 
described,  is — "reasonably  necessary  for  the 
full,  convenient,  and  comfortable  use  and 
enjoyment  of  said  block,  and  would  add  to 
the  value  of  said  block,  and  would  material- 
ly benefit  it." 

The  decree  below  was  for  the  orator  and 
against  Chaffee  only.  The  latter  appealed. 
The  defendants  treat  the  orator's  suit  as  a 
claim  of  a  way  of  necessity,  so-called,  and 
rely  upon  Dee  v.  King,  73  Vt.  375,  50  Atl. 
1109,  wherein  it  is  said  that  such  a  way  is 
called  into  existence  in  cases  of  necessity 
only,  and  that  mere  convenience,  however 
great,  will  not  sufiBce.  ! 

For  present  purposes  we  may  assume  that 
the  rule  regulating  such  ways  is  correctly 
stated  in  Willey  v.  Thwing,  88  Vt.  128,  34 
Atl.  428,  in  the  following  quotation:  "If  A 
conveys  land  to  B,  to  which  B  can  have  ac- 
cess only  by  passing  over  other  land  of  A,  a 
way  of  necessity  passes  by  the  grant.  If  A 
conveys  land  to  B,  leaving  other  land  of  A, 
to  which  he  can  have  access  only  by  passing 
over  the  land  granted,  a  way  of  necessity  is 
reserved  in  the  grant." 

It  thus  appears  that  in  the  matter  of 
these  ways  implied  grants  and  implied  reser- 
vations stand  alike.  The  foundation  of  this 
rule  regarding  ways  of  necessity  is  said  to 
be  a  fiction  of  law  by  which  a  grant  or  res- 
ervation is  implied  to  meet  a  special  emer- 
gency, on  grounds  of  public  policy,  in  order 
that  no  land  be  left  inaccessible  for  the  pur- 
poses of  cultivation.  Buss  v.  Dyer,  125 
Mass.  291.  It  is  apparent  that  the  case 
in  hand  has  no  standing  under  this  rule,  for 
tlie  orator's  land  fronts  on  one  of  the  prin- 
cipal streets  of  the  city,  and  is,  of  course, 
accessible  therefrom.  The  claim  of  the  ora- 
tor is  in  fact  founded  upon  a  different, 
though  somewhat  related,  ground, — a  ground 
sometimes  spoken  of  in  the  books  as  the  doc- 
trine of  "visible  servitudes,"  sometimes  as 
the  doctrine  of  "easements  arising  from  sev- 
erance with  apparent  benefit  existing,"  and 
sometimes  as  the  doctrine  of  "quasi  ease- 
ments." Much  confusion  of  judicial  thought 
has  resulted  from  a  failure  to  distinguish 
between  ways  of  necessity  and  ways  arising 
under  this  latter  doctrine, — a  confusion,  it 
must  be  admitted,  from  which  our  own  cases 
have  not  wholly  escaped. 

With  the  character  and  extent  of  implied 
grants,  we  now  have  nothing  to  do.  We  are 
here  only  concerned  with  determining  the 
circumstances  which  will  give  rise  to  an  im- 
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plied  reservation.  On  this  precise  question 
the  authorities  are  in  conflict.  Courts  of 
high  standing  assert  that  the  rule  regarding 
implied  grants  and  implied  reservation  of 
"visible  servitudes"  is  reciprocal,  and  that 
it  applies  with  equal  force  and  in  like  cir- 
cumstances to  both  grants  and  reservations. 
But  upon  a  careful  consideration  of  the 
whole  subject,  studied  in  the  light  of  the 
many  cases  in  which  it  is  discussed,  we  are 
convinced  that  there  is  a  clear  distinction 
between  implied  grants  and  implied  reserva- 
tions, and  that  this  distinction  is  well 
founded  in  principle  and  well  supported  by 
authority.  It  is  apparent  that  no  question 
of  public  policy  is  here  involved,  as  we  have 
seen  is  the  case  where  a  way  of  necessity  is 
involved.  To  say  that  a  grantor  reserves  to 
himself  something  out  of  the  property 
granted,  wholly  by  implication,  not  only  of- 
fends the  rule  that  one  shall  not  derogate 
from  his  ow^n  grant,  but  conflicts  with  the 
grantor's  language  in  the  conveyance,  which 
by  the  rule  is  to  be  taken  against  him,  and 
is  wholly  inconsistent  with  the  theory  on 
which  our  registry  laws  are  based.  If  such 
an  illogical  result  is  to  follow  an  absolute 
grant,  it  must  be  by  virtue  of  some  legal 
rule  of  compelling  force. 

The  correct  rule  is,  we  think,  that  where, 
as  here,  one  grants  a  parcel  of  land  by  metes 
and  bounds,  by  a  deed  containing  full  cove- 
nants of  warranty  and  without  any  express 
reservation,  there  can  be  no  reservation  by 
implication,  unless  the  easement  claimed  is 
one  of  "strict  necessity,"  within  the  mean- 
ing of  that  term  as  explained  in  Dee  v. 
King,  supra. 

While  some  of  the  older  authorities  at- 
tach to  an  implied  reservation  a  less  strict 
requirement  of  necessity  than  this,  the  de- 
cided tendency  of  the  courts  is  toward  the 
more  logical  and  sensible  rule  above  stated. 

Thus,  after  some  divergence  of  judicial 
opinion  and  consequent  uncertainty  ir  the 
law,  strict  necessitv  has  come  to  be  the  set- 
tied  rule  of  implied  reficrvations  in  England. 
Suffield  V.  Brown,  4  De.  G.  J.  &  S.  185,  3 
New  Reports,  340,  33  L.  J.  Ch.  K.  S.  249,  10 
Jur.  N.  S.  Ill,  9  L.  T.  N.  S.  627,  12  Week. 
Rep.  356;  Wheeldon  v.  Burrows,  L.  R.  12 
Ch.  Div.  31,  48  L.  J.  Ch.  N.  S.  853,  41  L.  T. 
N.  S.  327,  28  Week.  Rep.  196;  Crossley  v. 
Lightowler,  L.  R.  2  Ch.  478,  36  L.  J.'Ch, 
N.  S.  584,  16  L.  T.  N.  S.  438,  15  Week.  Rep. 
801. 

So,  too,  in  New"  York,  though  it  was  for- 
merly thought  (Lampman  v.  Milks,  21  N.  Y. 
505)  that  the  rule  of  visible  servitudes 
worked  both  ways,  the  distinction  between 
implied  grants  and  implied  reservations  is 
now  fully  established,  and  it  is  held  that  an 
implied  reservation  only  arises  when  the 
easement  claimed  is  necessary  in  the  strict 
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sense  of  the  term.  Hill  ▼.  Bernheimer,  78 
Misc.  472,  140  N.  Y.  Supp.  35;  Lathrop  v. 
Lytle,  84  Misc.  161,  145  N.  Y.  Supp.  906; 
Wells  V.  Garbutt,  132  N.  Y.  430,  30  N.  E. 
978;  Paine  v.  Chandler,  134  N.  \^  385,  19 
L.R.A.  99,  32  N.  E.  18. 

It  was  said  in  Carbrey  v.  Willis,  7  Allen, 
364,  83  Am.  Dec.  688,  that  "where  there  is  a 
grant  of  land  by  metes  and  bounds,  without 
express  reservation  and  with  full  covenants 
of  warranty  against  encumbrances,  we  think 
there  is  no  just  reason  for  holding  that 
there  can  be  any  reservation  by  implication, 
unless  the  easement  is  strictly  one  of  neces- 
sity. Where  the  easement  is  only  one  of 
existing  use  and  great  convenience,  but  for 
which  a  substitute  can  be  furnished  by  rea- 
sonable labor  and  expense,  the  grantor  may 
certainly  cut  himself  off  from  it  by  his  deed, 
if  such  is  the  intention  of  the  parties.  And 
it  is  difficult  to  see  how  such  an  intention 
could  be  more  clearly  and  distinctly  inti- 
mated than  by  such  a  deed  and  warranty." 

It  should  be  noted  in  this  connection  that 
the  Massachusetts  court  applies  the  rule  of 
strict  necessity  to  grants  as  well  as  reserva- 
tions.    Buss  V.  Dyer,  125  Mass.  289. 

The  Massachusetts  rule  prevails  in  Maine. 
In  W  arren  v.  Blake,  54  Me.  276,  89  Am.  Dec. 
748,  the  court  quotes  and  adopts  the  rule  of 
Carbrey  v.  Willis,  as  above,  suggesting  that 
to  hold  otherwise  would  open  the  door  "to 
doubt  and  uncertainty,  to  the  disturbance 
and  questioning  of  titles,  and  to  controver- 
sies as  to  matters  of  fact  outside  of  the  lan- 
guage or  boundaries  of  the  deed."  This 
holding  was  approved  as  settled  law  in  Ste- 
vens v.  Orr,  69  Me.  323.  See  also  Stillwell 
V.  Foster,  80  Me.  333,  14  Atl.  731. 

Mitchell  v.  Seipel,  53  Md.  251,  36  Am. 
Rep.  404,  is  a  well-considered  and  instruc- 
tive case  in  point.  The  owner  of  a  lot  built 
two  Louses  on  it.  One  was  15  feet  wide;  the 
other  was  12^  feet  wide  on  the  ground,  but 
15  feet  wide  above  the  first  story.  This  left 
between  the  houses  an  alley  2i  feet  wide,  ex- 
tending from  the  street  to  the  back  yards  of 
the  houses.  Above  the  alley  the  timbers  of 
the  narrow  house  extended  across  the  alley 
and  rested  on  the  wall  of  the  other  house. 
The  alley  was  used  as  a  common  passage- 
way by  the  occupants  of  both  houses.  The 
narrow  house  was  sold  by  a  deed  which  in- 
cluded the  alley,  but  without  any  reserva- 
tion of  any  right  therein.  Then  the  other 
house  was  sold  by  a  deed  embracing  no  part 
of  the  alley.  The  court  reviews  the  cases, 
English  and  American,  and,  "being  satisfied 
the  distinction  so  clearly  drawn  in  those  4^- 
cisions  between  what  has  been  called  an  im- 
plied grant  and  what  has  been  attempted  to 
be  established  under  the  name  of  an  implied 
reservation  is  not  only  founded  in  reason, 
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but  has  existed  almost  as  far  back  as  the 
law  upon  the  subject  can  be  traced,"  reaches 
the  conclusion  that  no  implied  right  in  the 
alley  was  reserved  in  the  first  sale,  as  use  of 
the  alley  was  not  legally  necessary  to  the 
other  house.  This  rule  is  approved  in  Bums 
v.  Gallagher,  62  Md.  462 ;  Jay  v.  Michael,  92 
Md.  210,  48  Atl.  61,  and  Mancuso  v.  Riddle- 
moser  Co.  117  Md.  53,  82  Atl.  1051,  Ann. 
Cas.  1914A,  84. 

In  Cherry  v.  Brizzolara,  89  Ark.  309,  21 
L.R.A.(N.S.)  508,  116  S.  \\\  668,  the  dis- 
tinction is  recognized  and  the  rule  stated 
thus:  "But  there  is  a  marked  difference  be- 
tween an  implied  grant  and  an  implied  res- 
ervation of  an  easement  in  the  conveyance 
of  the  dominant  and  servient  estate.  Where 
a  man  grants  the  dominant  estate,  he  grants 
with  it  everything  necessary  to  its  enjoy- 
ment; and  by  the  grant  there  passes  by  im- 
plication to  the  grantee  all  those  continuous 
I  and  apparent  easements  which  are  necessary 
I  to  the  reasonable  enjoyment  of  the  property 
granted,  and  which  have  been,  and  are  at  the 
time  of  the  grant,  used  by  the  owner  of  the 
entirety  for  the  benefit  of  the  part  granted. 
.  .  .  But  where  the  owner  has  sold  and 
granted  the  servient  estate  and  attempts  to 
retain  by  implied  reservation  the  easement 
for  the  estate  he  retains,  the  matter  stands 
on  a  different  footing.  The  grant  is  taken 
most  strongly  againat  the  grantor.  .  .  . 
And  so  the  [great]  weight  of  authority  is 
tliat  where  there  is  a  grant  of  land  with  full 
covenants  of  warranty,  and  without  express 
reservation  of  easement,  there  can  be  no  res- 
ervation by  implication,  unless  the  easement 
is  strictly  one  of  absolute  necessity." 

Other  cases  recognizing  this  distinction 
between  grants  and  reservations  are  Walker 
v.  Clifford,  128  Ala.  67,  86  Am.  St.  Rep.  74, 
29  So.  588;  Brown  v.  Fuller,  165  Mich.  162, 
33  L.RJV.(N.S.)  459,  130  N.  W.  621,  Ann. 
Cas.  1912C,  853;  Toothe  v.  Bryce,  50  N.  J. 
£q.  589,  25  Atl.  182;  Denman  v.  Mentz,  63 
N.  J.  Eq.  613,  52  Atl.  1117;  Wilson  v.  Riggs, 
27  App.  D.  C.  550;  Crosland  v.  Rogers,  32 
S.  C.  130,  10  S.  E.  874;  Scott  ▼.  Beutel,  23 
Gratt.  1. 

The  doctrine  of  visible  servitudes  is  not 
new  in  this  state.  It  was  in  Harwood  v. 
Benton,  32  Vt.  724,  that  it  was  first  recog- 
nized by  this  court.  Judge  Barrett  therein 
calls  attention  to  the  rule  that,  while  an 
owner  of  a  parcel  of  land  could  not  have  an 
easement  in  one  part  in  favor  of  anothei 
part  thereof,  yet,  by  force  of  his  ownership, 
he  could  use  it  as  he  pleased  and  impress  it 
with  such  conditions  as  he  chose,  which  upon 
severance  would  survive.  And  it  was  ac- 
cordingly there  held  that  the  parcel  of  land 
sold  was  subject  to  the  seller's  right  to 
^  maintain  his  mill  pond  on  the  part  reserved, 
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though  he  thereby  interfered  with  the  full 
enjoyment  of  the  premises  conveyed. 

The  subject  has  been  before  the  court  in 
various  cases  since,  including  Coolidge  v. 
Hager,  43  Vt.  9,  5  Am.  Rep.  256;  Goodall  v. 
Godfrey,  53  Vt.  219,  38  Am.  Rep.  671;  Wis- 
wcll  v.  Minogue,  57  Vt.  616;  WUley  v. 
Thwing,  68  Vt.  128,  34  Atl.  428;  McElroy 
v.  McLeay,  71  Vt.  396,  45  Atl.  898 ;  and  Dee  v. 
King,  77  Vt.  230,  68  L.^^.A.  860,  69  Atl.  839. 
Of  these  cases  Harwood  v.  Benton  and  Wis- 
well  V.  Minogue  and  Willey  v.  Thwing  were, 
alone,  cases  of  implied  reservations,  which 
need  be  noticed  in  this  discussion.  It  was 
said  in  the  former,  in  speaking  of  Gale  & 
Whatley  on  Easements,  that  the  learned  au- 
thors show  that  in  this  class  of  cases: 
"While  the  law  will  make  all  necessary  im- 
plications to  prevent  the  grantor  from  dero- 
gating from  his  own  grant,  it  will  recipro- 
cally and  equally  make  like  implications  to 
prevent  the  grantor  from  being  shorn  of  his 
just  rights  in  reference  to  the  property 
which  he  retains." 

So  far  as  the  opinion  may  be  taken  as  an 
indorsement  of  this  statement,  it  was  a  pure 
dictunit  for  it  was  wholly  unnecessary  to  the 
decision.  The  case  then  before  the  court  was 
manifestly  one  in  which  the  easement  re- 
served was  one  of  strict  necessity, — for  a 
mill  without  a  mill  pond  would  be  wholly 
useless,  and  no  substitute  could  be  provided. 
So  this  statement  that  the  law  would  recip- 
rocally and  equally  imply  a  reservation  in 
favor  of  the  grantor  was  outside  the  deci- 
sion. 

Again,  in  Wiswell  v.  Minogue,  it  is  said 
that  **it  is  now  universally  recognized  that, 
from  the  necessity  of  a  right  of  way  to  the 
reasonable  use  and  enjoyment  of  land 
granted  or  reserved,  is  to  be  found  an  im- 
plied grant  or  reservation  of  such  right,  in 
the  absence  of  some  express  negation  thereof 
in  the  deed." 

Here  again  the  court,  as  the  opinion  says, 
was  discussing  a  case  wherein  the  easements 
were  of  strict  necessity.  When  the  farm  was 
first  sold  a  landlocked  quarry  was  reserved, 
— a  typical  case  of  a  way  of  necessity  by 
implied  reservation.  When  the  3 ^ -acre  piece 
was  conveyed  to  the  quarry  owner,  the  ease- 
ment claimed  was  not  reserved,  but  granted. 
And  this,  too,  was  a  plain  way  of  necessity, 
as  the  case  shows  that  the  quarry  owner, 
even  after  the  purchase  of  the  3i-acre  piece, 
had  no  other  way  out  to  the  highway  except 
over  the  way  claimed.  So  no  reference  to 
the  doctrine  of  visible  servitudes  was  re- 
quired, and  the  quotation  above  was  wholly 
obiter. 

Willoy  v.  Thwing  was  apparently  a  way  of 
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strict  necessity.  Both  doctrines  herein  dis- 
cussed were  referred  to  in  the  opinion,  but 
no  attempt  was  made  to  define  the  degree  of 
necessity  required  in  visible  servitudes  re- 
served by  implication. 

We  find,  then,  no  binding  precedent  in  this 
state  to  embarrass  us  in  the  adoption  of  the 
rule  of  the  best  considered  cases  hereinbefore 
stated.  Indeed,  the  very  distinction  which 
we  now  adopt  was  referred  to  in  Goodall  v. 
Godfrey,  53  Vt.  219,  38  Am.  Rep.  671,  with 
a  very  broad  intimation  that  it  was  sound 
in  law.  For  Judge  Veazey  said  in  the  opin- 
ion that  if  the  owner  of  the  property  had  in 
his  lifetime  divided  it,  and  then  "sold  the 
east  and  west  tenements  to  the  plaintiff 
without  reservation  of  a  right  of  way  for  the 
middle  tenement,  then  it  might  be  argued, 
upon  strong  authority,  that  he  did  not  re- 
tain such  right  of  way  by  implication.  .  .  . 
Although  it  may  have  been  held  that  there 
is  no  distinction  in  legal  effect  between  whftt 
has  been  called  an  implied  grant  and  an  im- 
plied reservation,  such  a  distinction  has 
been  recognized  in  many  well-considered 
cases.  .  .  .  This  distinction  is  only  al- 
luded to,  not  passed  upon." 

It  is  a  fair  assumption  from  this  language 
that  the  court  did  not  then  understand 
that  the  distinction  had  ever  been  passed 
upon  in  this  state  up  to  that  time. 

In  this  state  of  the  law  of  the  subject  in 
this  jurisdiction,  we  do  not  hesitate  to  put 
ourselves  in  line  with  the  modern  holdings. 

That  the  way  here  in  question  is  not  nec- 
essary to  the  Howley  block  in  the  strict 
sense  of  the  term  is  apparent.  The  finding 
is  that  it  "is  reasonably  necessary  for  the 
full,  convenient,  and  comfortable  use  and  en- 
joyment" of  the  block.  This  is  not  enon^ 
under  the  rule  herein  adopted.  It  is  appar- 
ent that  the  way  is  highly  convenient,  but  it 
is  not  indispensable.  For  aught  that  ap- 
pears a  substitute  through  the  stores  can  be 
prepared  without  unreasonable  trouble  or 
expense.  It  may  be  safely  said  that  it  ap- 
pears that  this  can  be  done.  At  any  rate, 
whatever  inconvenience  may  result — what- 
ever detriment  to  the  Howley  block  may  fol- 
low this  decision, — it  is  attributable  to  the 
deliberate  act  of  Mrs.  Richardson,  who  could 
have  (had  she  so  desired  or  intended)  avert- 
ed it  all  by  a  stroke  of  her  pen  when  she 
deeded  to  Chaffee.  In  reaching  this  result, 
we  make  no  reference  to  several  special  cir- 
cumstances tending  strongly  to  show  that 
Mrs.  Richardson  had,  in  fact,  no  idea  tliat 
this  way  was  to  be  kept  open  after  the  Chaf- 
fee deed  was  given. 

Decree  reversed,  and  cause  remanded,  with 
directions  to  dismiss  the  bill. 
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Evidence  —  intent  of  one  charged  witb 
burf(lary  —  conduct. 

1.  To  show  intent  of  an  employee  charged 
with  burglaxy  of  his  employer's  store,  evi- 
dence is  admissible  that  he  padded  the  in- 
ventory, concealed  articles  about  his  work 
bench  which  were  subsequently  taken  from 


the  building,  and  entered  the  building  at 
an  unusual  hour  and  took  articles  there- 
from at  a  time  different  from  that  charged 
in  the  indictment. 

Burglary  —  opening  building  with  key 
lawfully  acquired. 

2.  An  employee's  opening  a  building  at 
a  time  when  his  duties  did  not  require  him 
to  do  so,  by  means  of  a  key  furnished  him 
by  the  employer  for  the  limited  purpose  of 
opening  the  store  for  business  in  the  morn- 
ing, followed  by  his  taking  property  of  his 
employer  therefrom  with  intent  to  convert 
it  to  his  own  use,  is  a  sufficient  breaking  to 
constitute  burglary. 

(October  8,  1914.) 


Note. '^  Burglary :  Inredhing  as  affected 
hy  defendant's  authority  to  enter 
huilding. 

With  the  exception  of  the  Texas  cases 
which  are  governed  by  special  statute,  the 
cases  in  point  divide  themselves  into  two 
classes,  namely,  those  in  which,  as  in  State 
V.  Corcoran,  the  decision  turns  on  wheth- 
er there  was  an  unlimited  and  unrestricted 
right  of  entry,  and  those  in  which  the  de- 
cision turns  on  the  intent  of  the  employee 
at  the  time* of  entry,  the  entry  itself  being 
with  right. 

In  Pointer  v.  State,  148  Ala.  676,  41  So. 
929,  holding  that  a  servant  in  a  Iiotel  who 
has  a  right  of  access  to  a  pantry  in  the 
performance  of  his  menial  duties  as  servant 
is  nevertheless  guilty  of  burglary  if,  after 
the  pantry  is  locked  for  the  night,  he  enters 
the  same  and  steals  provisions  therefrom, 
the  entry,  in  view  of  the  time  it  was  made, 
was  apparently  wrongful  irrespective  of  its 
purpose. 

That  was  also  apparently  true  of  Hild  ▼. 
State,  67  Ala.  39,  holding  that  a  servant  in 
charge  of  a  house  during  his  employer's 
absence  is  guilty  of  burglary  if  *  without 
right  he  enters  a  closed  room  and  steals 
therefrom. 

•  In  Rex  V.  Gray,  1  Strange,  481,  it  was 
held  to  be  burglary  where  a  servant  with 
design  to  Commit  rape  opened  the  door  of  his 
mistress's  room,  which  was  fastened  with 
a  bolt. 

So,  also,  for  a  servant  at  night  to  unlatch 
the  door  of  his  master's  or  mistress's  bed- 
room for  purpose  of  committing  murder. 
Edmonds  Case,  Hutton,  20  J.  Kelyng,  67; 
United  States  v.  Bowen,  4  Cranch,  604,  Fed. 
Cas.  No.  14,629. 

In  State  v.  Corcoran  the  court  seems 
to  have  assumed,  although  it  was  not  neces- 
sary to  pass  upon  the  point,  that  if  the  de- 
fendant had  had  the  right  to  enter  the 
store  at  any  time  of  the  day  or  night,  he 
would  not  have  been  giiilty  of  burglary  even 
if  the  entry  upon  the  particular  occasion 
was  with  the  preconceived  intention  to  steal. 

And  this  seems  to  have  been  the  view  of 
Sh"  Mathew  Hale,  who  said  that  if  the  serv- 
ant unlatches  a  door,  or  turns  a  key  in  a 
door,  in  the  house,  and  steals  goods  out 
of  thart  room,  the  opening  of  the  door  in 
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this  manner  is  within  his  trust,  and  so 
no  breaking  of  the  house,  and  therefore 
not  within  the  law  of  burglary;  but  if  the 
servant  breaks  open  a  door,  whether  out- 
ward or  inward  (as  for  the  purpose  a 
closet,  study,  or  counting  house),  and  steals 
goods,  this  is  a  robbery  and  breaking  the 
house, — such  opening  not  being  within  his 
trust.  2  Hale,  P.  C.  354.  But  it  is  point- 
ed out  in  Russell  on  Crimes,  vol.  2,  p.  10, 
note,  that  this  view  was  in  conflict  with  the 
Edmonds  Case,   supra. 

But  in  State  v.  Howard,  64  S.  C.  344, 
58  L.Rj^.  685,  92  Am.  St.  Rep.  804,  43  S. 
E.  173,  it  was  held  that  a  servant  having 
a  right  to  lodge  in  his  master's  house  is 
guilty  of  burglary  if  he  opens  a  closed  door 
or  raises  a  sash  and  enters  the  building, 
not  for  the  purpose  of  using  the  same  as 
a  lodging  house,  but  with  intent  to  steal 
his  master's  goods.  The  court  said:  "A 
servant's  right  to  enter  his  master's  dwell- 
ing depends  upon  the  purpose  with  which 
he  enters.  If  he  enters  pursuant  to  the 
trust  of  his  employment,  being  rightfully 
in,  if  he  then  conceives  the  felonious  pur- 
pose, and  attempts  to  carry  it  out  without 
breaking  any  inner  door,  it  is  not  burglary, 
for  there  is  no  breaking  and  entering  with 
felonious  intent;  but  if,  being  out  of  the 
dwelling,  he  does  that  which  would  con- 
stitute a  breaking  and  entering  in  a  strang- 
er, and  does  it  with  the  intent  to  steal  or 
commit  a  felony,  or  if,  being  in  without 
breaking,  he  breaks  an  inner  door  with 
such  purpose,  then  he  commits  burglary,  for 
the  entrance  for  such  purpose  is  in  viola- 
tion of  his  trust  and  employment." 

So,  in  Lowder  v.  State,  63  Ala.  143,  35 
Am.  Rep.  9,  the  court  holds  that  an  office 
boy  and  servant  of  an  attorney  who  goes 
into  the  office  at  nighttime  for  the  purpose 
of  going  to  bed,  and  has  the  right  to  do 
so  from  his  employers,  or  is  accustomed 
to  sleep  there  at  night  with  their  knowl-  < 
edge,  and  without  objection,  is  not  guilty 
of  burglary  though,  after  entering  the  of- 
fice for  that  purpose  only,  he  forms  the  de- 
sire to  steal  his  employer's  money,  which 
is  in  a  bedroom  off  the  office;  it  is  clearly 
implied  that  he  would  be  guilty  if  the  entry 
were  with  the  preconcehrSi  intent  to  steal, 
although    not   otherwise   wrongfuL 

In  Colbert  v.  State,  91  Ga.  705,  17  S.  B. 
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APPEAL  by  defendant  from  a  judgment 
of  the  Superior  Court  for  Spokane 
county  convicting  him  of  burglary  in  the 
second  degree.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Georgre  H.  Armltage,  with  Mr.  W. 
C.  Donovan,  for  appellant: 

Evidence  of  other  distinct  criminal  acts 
cannot  be  introduced  against  the  accused  to 
prove  him  guilty  of  the  crime  on  the  charge 
of  which  he  is  on  trial. 

State  V.  Bokien,  14  Wash.  403,  44  Pac. 
889;  State  v.  Oppenheimer,  41  Wash.  630, 
84  Pac.  688;  Collier  v.  State,  —  Miss.  — ,  64 
So.  373;  Lightfoot  v.  People,  16  Mich.  507. 

Evidence  of  other  offenses  not  amounting 
to  crimes  and  misdemeanors,  the  admission 
of  which  is  calculated  to  prejudice  the  jury 


against  the  person  accused  of  a  particulai 
crime,  is  not  admissible. 

State  V.  Cottrell,  56  Wash.  544,  106  Pac 
179;  Lowman  v.  SUte,  109  Ga.  501,  34  S.  E. 
1019,  13  Am.  Crim.  Rep.  389;  People  v. 
Geyer,  196  N.  Y.  364,  90  N.  E.  48;  Jordan 
V.  Osgood,  109  Mass.  467,  12  Am.  Rep.  731 ; 
State  V.  Gottfreedson,  24  Wa^h.  398,  64  Pac. 
623;  Underbill,  Crim.  Ev.  8th  ed.  §  88, 
p.  160. 

A  motive  for  committing  a  crime  is  admis- 
sible only  where  it  is  necessary  to  prove  the 
defendant's  connection  with  the  commission 
of  a  crime  apparently  committed  by  someone 
by  proof  of  the  corpus  delicti, 

Shaflfner  v.  Com.  72  Pa.  60,  13  Am.  Rep. 
649;  People  v.  Molineux,  62  L.R.A.  193,  and 
note,  168  N.  Y.  204,  61  N.  E.  286. 


840,  where  a  servant  unlocked  a  door  of  a 
room  and  took  certain  articles  therefrom, 
the  court  said  that  if  the  intent  to  steal 
was  formed  after  he  entered,  his  offense 
was  only  larceny  from  the  house;  but  if 
the  intent  to  steal  was  formed  before  en- 
tering, his  offense  was  burglary.  It  is  not 
clear,  however,  but  that  the  latter  alterna- 
tive was  upon  the  hypothesis  that  the  en- 
try was  wrongful  irrespective  of  its  purpose. 

As  stated,  the  Texas  cases  are  governed 
by  a  statute  that  provides  that  an  entry 
into  a  house  for  the  purpose  of  committing 
a  theft,  unless  the  same  is  effected  by  actual 
breaking,  is  not  burglary  when  the  same  is 
done  by  a  domestic  servant  or  other  inhabi- 
tant of  such  house,  and  the  question  in- 
volved generally  is  whether  one  is  a  do- 
mestic servant  or  inhabitant  within  the 
meaning  of  the  statute. 

In  construing  the  terms  "domestic  serv- 
ant or  other  inhabitant  of  such  house,"  the 
court  in  Wakefield  v.  State,  41  Tex.  556,  said 
that  they  did  not  extend  to  a  servant  whose 
employment  is  out  of  doors,  and  not  in  the 
bouse,  or  to  a  lodger  or  visitor,  as  distin- 
guished from  an  inhabitant,  and  they  do  not 
therefore  oome  within  the  classification  of  a 
domestic  servant  or  an  inhabitant  of  the 
house. 

So,  an  entry  into  a  house  and  a  theft 
therefrom  by  a  servant  of  a  guest  of  a  house, 
who  had  access  to  the  house  for  the  pur- 
pose of  getting  property  of  his  master,  con- 
stitute burglary.     Ibid. 

And  a  farm  hand  who  does  not  sleep  or 
eat  in  his  employer's  house,  and  who  has 
only  occasional  duties  to  perform  in  the 
house,  such  as  making  fires  and  carrying 
water,  is  not  a  domestic  servant  of  the 
owner  of  the  house  so  as  to  re<iuire  that 
there  shall  be  an  actual  breaking  to  con- 
stitute burglary  by  such  a  one,  and  so  he 
will  be  guilty  of  burglary  if  he  enters  the 
house  not  in  the  performance  of  such  occa- 
sional duties  and  steals  articles  therefrom. 
Waterhouse  v.  State,  21  Tex.  App.  663,  2 
S.  W.  889. 

So,  also,  a  servant  of  a  hotel  whose  sole 
duties  are  to  scour  the  floors  of  the  corri- 
dors of  the  hotel  and  clean  the  spittoons 
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is  not  the  servant  of  a  saloon  in  the  same 
building  and  under  the  same  management, 
and  in  which  he  performs  no  duty  what- 
ever, BO  as  to  necessitate  an  actual  break- 
ing in  order  to  constitute  burglary  where 
an  entry  is  made  by  a  domestic  servant,  and 
so  such  a  servant  who  enters  the  saloon  and 
steals  therefrom  is  guilty  of  burglary,  al- 
though actual  force  is  not  used,  but  entry 
Is  made  by  means  of  unlocking  the  door. 
Jackson  v.'  State,  43  Tex.  Crim.  Rep.  260, 
64  S.  W.  864. 

And  a  lifting  of  the  latch  and  opening 
a  door  do  not  constitute  an  actual  break- 
ing, within  the  meaning  of  the  statute. 
Neiderluck  v.  State,  23  Tex.  App.  38,  3  S. 
W.  573. 

But  where  a  domestic  servant,  in  pur- 
suance of  a  conspiracy  with  others  who  are 
not  servants,  lifts  the  latch  and  opens  the 
door  and  enters  the  house,  he  is  guilty  of 
burglary  though  the  breaking  be  not  actual. 
Ibid. 

Entry  of  place  open  for  business. 

Under  a  California  statute  which  provides 
that  "every  person  who  enters  any  house, 
room,  store,  .  .  .  with  intent  to  commit 
grand  or  petit  larceny  or  any  felony,  is  guil- 
ty of  burglary,"  one  who  with  intent  to  steal 
enters  a  store  is  guilty  of  burglary  though 
it  be  during  business  hours.  People  v. 
Brittain,  142  Cal.  8,  100  Am.  St.  Rep.  95, 
75  Pac.  314;  People  v.  Barry,  94  Cal.  481, 
29  Pac.  1026. 

It  was  contended  in  the  Barry  Case  that 
a  store  during  business  hours  is  a  public 
place,  and  that  the  defendant  as  one  of  the 
public  had  a  legal  right  to  be  there  or 
rather  to  enter  there;  that  the  proprietors 
were  doing  business  with  the  general 
public;  the  public  were  invited  to  en- 
ter, and  that  therefore  the  defendant  en- 
tered under  an  invitation  of  the  owners,  and 
that  consequently  his  entry  was  lawful,  and 
therefore  there  could  be  no  burglary  when 
there  is  a  lawful  entry.  But  the  court 
said  that  to  this  line  of  reasoning  it  could 
only  say  that  a  party  who  enters  with  the 
intention  to  commit  a  felony  enters  without 
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When  evidence  of  a  separate  and  inde- 
pendent crime  or  offense  has  been  improperly 
introduced,  and  it  is  apparent  that  its  re- 
ception must  have  been  to  prejudice  the 
rights  of  the  accused,  a  charge  to  the  jury 
to  disregard  the  evidence  will  not  cure  the 
error  in  admitting  it. 

Boyd  V.  United  States,  142  U.  S.  460,  35 
L.  ed.  1077,  12  Sup.  Ct.  Rep.  292;  People  v. 
MoUneux,  62  L.R.A.  355,  note. 

There  can  be  no  breaking,  and  therefore 
no  burglary,  where  the  entry  is  with  the 
consent  of  the  owner,  or  his  invitation  or 
sanction,  express  or  implied. 

6  Cyc.  180,  181;  Neiderluck  v.  State,  23, 
Tex.  App.  38,  3  S.  W.  573;  Lowder  v.  State, 
63  Ala.  143,  35  Am.  Rep.  9;  State  v.  New- 
begin,  25  Me.  500 ;  State  v.  Moore,  12  N.  H. 


43;  Stone  v.  State,  63  Ala.  116;  Trevenio  v. 
State,  —  Tex.  Crim.  Rep.  --,  42  S.  W.  394; 
State  v.  Riggs,  74  Minn.  460,  77  N.  W.  302, 
11  Am.  Crim.  Rep.  200. 

If  there  was  any  evidence  on  the  question 
of  the  right  of  the  defendant  to  be  in  that 
store  at  the  time  laid  in  the  information,  or 
of  any  other  material  matter  in  the  case,  it 
was  of  such  a  meager  character  that  the 
judgment  should  be  set  aside. 

State  V.  Newton,  39  Wash.  491,  81  Pac. 
1002 ;  State  v.  Payne,  6  Wash.  663,  34  Pac. 
317;  State  v.  Pagano,  7  Wash.  549,  35 
Pac.  387. 

Messrs.  George  H.  Crandall,  F.  M. 
Goodwin,  and  D.  B.  Hell,  for  the  State: 

If  defendant's  right  to  enter  the  building 
was  limited,  and  he  entered  the  building  for 


an  invitation.  Tliat  he  is  not  one  of  the 
public  invited,  nor  is  he  entitled,  to  enter, 
and  such  a  party  could  be  refused  admission 
at  the  threshold  or  ejected  from  the  prem- 
ises after  the  entry  was  accomplished.  That 
if  the  presence  of  such  party  in  the  store  is 
lawful,  the  fact  that  he  gained  ingress  open- 
ly and  publicly  through  the  front  door 
rather  than  clandestinely  by  way  of  the 
skylight  or  the  cellar  is  not  material,  and 
the  result  would  be  that  no  burglary  could 
be  committed  in  a  store  during  business 
hours  regardless  of  the  nature  of  the  en- 
try. 

The  court  distinguished  State  v.  Newbe- 
gin,  25  Me.  502,  and  Clarke  v.  Com.  25 
Gratt.  908,  as  being  cases  under  a  statute 
which  requires  that,  in  order  to  constitute 
burglary,  there  must  not  only  be  an  entry, 
but  also  a  breaking. 

The  court  also  distinguished  State  v. 
Moore,  12  N.  H.  42,  stating  tliat  the  pri- 
mary question  therein  involved  was  as  to 
sufficiency  of  the  evidence  to  show  a  crim- 
inal intent  in  entering  the  building,  and 
does  not  reach  the  matter  of  the  character 
of  the  entrv. 

In  the  Brittain  Case,  supra,  the  court 
said:  *'It  would  be  an  impeachment  of  the 
common  sense  of  mankind  to  say  that  a 
thief  who  enters  a  store  with  intent  to 
steal  does  so  with  the  owner's  consent  or 
upon  his  invitation.  It  is  true  the  thief 
must* have  clothes  and  food,  and  may  en- 
ter a  store  to  procure  them.  And  if  after 
he  enters  he  changes  his  mind  and  con- 
cludes to  steal,  and  not  purchase  h\»  sup- 
plies, it  would  be  larceny.  But  if  it  be 
proven  that  he  entered  with  intent  to  steal, 
the  law  will  not,  in  the  face  of  such  proof, 
shield  him  from  punishment  as  a  burglar 
on  the  assumption  that  he  has  the  consent 
and  invitation  of  the  proprietor  to  so  enter." 

So,  also,  in  Pinson  v.  State,  91  Ark.  434, 
121  S.  W.  751,  it  was  held  that,  xmder  a 
statute  providing  that  burglary  is  the  un- 
lawful entering  a  house  in  the  nighttime 
with  intent  to  commit  a  felony,  one  who, 
with  a  preconceived  purpose  of  committing 
a  theft  therein,  enters  a  saloon  during  the 
night  while  it  is  open  for  business,  is  guilty 
L.R.A.1915D. 


of  burglary,  the  court  stating  that  it  adopt- 
ed the  reasoning  of  People  v.  Barry,  supra. 
And  in  Gonzales  v.  State,  —  Tex.  Crim. 
Rep.  — -,  50  S.  W.  1018,  it  was  held  that  one 
who,  with  intent  to  steal,  lifts  the  latch 
and  opens  the  door  of  a  store  and  enters 
the  same,  is  guilty  of  burglary,  although 
at  the  time  the  store  is  open  for  business. 
In    rendering   its   opinion   the   court   said: 
"Appellant  requested  the  court  to  instruct 
the  jury  as  follows:     *You  are  further  in- 
structed, if  you  believe  from  the  evidence 
that  defendant  entered   said  house   in  the 
same  manner  and  by  the  usual  way  and  tlie 
usual    place    that    customers    entered,    and 
that  said  house,  at  the  time  said  defendant 
entered  same,  was  open  to  the  public  for 
purposes    of    trade,     and    that    defendant 
entered  said  house  in  the  same  way  and  at 
the   same   place,   without   force   applied   to 
said  house  to  effect  said  entrance,  you  will 
acquit  defendant,  and  say  by  your  verdict 
"not    guilty." '      The    court    had    already 
charged    the    jury    that    before    appellant 
could  be  convicted  of  burglary  they  must  be- 
lieve  that  he   entered   the   house  by   force 
applied  to  the  house.    The  evidence  showed 
that  the  house  in  question  was  a  storehouse, 
or  a  part  of  a  storehouse,  and  that  the  front 
door  through  which  appellant  entered  was 
fastened  by  the  latch,  but  could  be  easily 
opened   by   turning  the  bolt,   as  the   store 
had    been    unlocked    for   business,    but    the 
door  had  afterwards  been  closed  and  latched. 
Although  the  store  had  evidently  been  open 
for  business,  we  do  not  understand  a  person 
can  enter  such  store  by  opening  the  door 
that  is  latched,  for  the  purpose  of  stealing, 
merely  because  customers  are  authorized  to 
enter  the  store  for  the  purpose  of  business. 
Of  course,  if  a  customer  should  enter  the 
store  by  lifting  a  latch  or  removing  a  bolt 
in   the  usual  way  in  which  customers  en- 
tered for  the  purpose  of  purchasing  goods 
merely,  and  should  thereafter  commit  theft, 
such   a   customer   would   not   be  guilty   of 
burglary;    but    the    requested    charge    was 
not  of  that  character,  but  proceeded  solely 
on  the  idea  that,  because  the  store  was  open 
for  business,   although   the  door  was   shut 
and  latched,  there  could  be  no  such  thing 
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a  purpose  other  than  the  one  for  which  he 
had  been  given  the  right  to  enter,  then  he  la 
guilty  of  an  unlawful  breaking  and  enter- 
ing under  the  statute. 

Pointer  v.  State,  148  Ala.  676,  41  So.  929 ; 
Lowder  v.  State,  63  Ala.  143,  35  Am.  Rep. 
9;  Young  v.  Com.  126  Ky.  474,  128  Am.  St. 
Rep.  32(3,  104  S.  W.  266,  15  Ann.  Cas.  1022; 
United  States  v.  Bowen,  4  Cranch,  C.  C.  604, 
Fed.  Caa.  No.  14,629 ;  6  Cyc.  180 ;  4  Bl.  Com. 

227. 

If  the  state  has  evidence  that  the  defend- 
ant entered  with  the  intention  of  committing 
a  crime,  it  is  clearly  competent.  The  court 
can  govern  the  quantum  of  evidence  a  party 
shall  introduce  only  as  it  becomes  cumula- 
tive. 

Higgins  V.  State,  157  Ind.  57,  60  N.  E. 
685;  Jones,  Ev.  p.  166;  Strong  v.  State,  86 
Ind.  208,  44  Am.  Rep.  292;  People  v.  Sea- 
man, 107  Mich.  348,  61  Am.  St.  Rep.  326,  65 
N.  W.  203. 

If  evidence  is  relative  to  the  issues  in  the 
case  at  bar,  it  cannot  be  excluded  because  it 
shows  the  commission  of  other  crimes. 

State  V.  Leroy,  61  Wash.  405,  112  Pac. 
635;  State  v.  Dana,  59  Wash.  30,  109  Pac. 


191 ;  State  V.  Thuna,  59  Wash.  689,  140  Am. 
St.  Rep.  902,  109  Pac.  331,  111  Pac.  768. 

The  exceptions  to  the  general  rule  of  the 
admission  of  evidence  as .  to  other  crimes 
have  been  applied  to  cases  of  burglary  as 
well  as  to  other  cases. 

State  v.  Leroy,  61  Wash.  405,  112  Pac. 
635;  6  Cyc.  236;  State  v.  Franke,  159  Mo. 
535,  60  S.  W.  1053;  Com.  v.  Shepherd,  2  Pa. 
Dist.  R,  345;  State  v.  Valwell,  66  Vt.  558, 
29  Atl.  1018;  State  v.  Weldon,  39  S.  C.  318, 
24  L.R.A.  126,  17  S.  E.  688;  State  v.  Pit- 
tam,  32  Wash.  137,  72  Pac.  1042. 

Mount,  J.,  delivered  the  opinion  of  the 
court : 

The  defendant  was  convicted  upon  a 
charge  of  burglary  in  the  second  degree.  He 
appeals  from  a  judgment  pronounced  upon 
the  verdict  of  a  jury.  His  counsel  assigns 
several  errors,  which  are  argued  under  two 
heads,  to  the  effect  that  the  court  erred  In 
permitting  certain  evidence  offered  on  behalf 
of  the  state,  and  in  denying  p  motion  to  dis- 
miss at  the  close  of  the  state's  evidence,  in 
refusing  to  direct  a  verdict  at  the  close  of 


as  the  burglary  of  a  store  in  that  condition. 
We  do  not  understand  this  to  be  the  law." 
Although  there  is  no  mention  of  the  statute 
under  wliich  the  charge  was  prosecuted,  yet 
it  is  evident  from  the  opinion  that  the  ele- 
ment of  force  is  necessary  to  constitute  burg- 
lary, and  so  this  case  is  apparently  in  con- 
flict with  Love  v.  State,  infra. 

But  an  indictment  for  breaking  and  en- 
tering a  store,  under  a  statute  providing 
for  punishment  of  one  who  with  intent  to  I 
commit  a  felony  breaks  and  enters  any  office,  I 
shop,  or  warehouse,  is  not  sustained  by  evi- 1 
dence  that  during  the  evening,  while  the  store 
was  lighted  and  open  for  business,  except  that 
the  door  was  closed,  accused,  with  intent  to 
steal,  carefully  lifted  the  latch  on  the  door 
and  entered  the  store  and  stole  goods  there- 
from. State  V.  Newbegin,  supra.  The 
court  stated:  "Tlie  offense  of  breaking  is 
a  violation  of  the  security  designed  to  ex- 
clude, and,  coupled  with  an  entrance  into 
a  shop  with  a  felonious  intent,  it  consti- 
tutes the  crime  charged  in  the  indictment. 
The  opening  of  a  shop  door  in  the  daytime 
which  had  been  closed  only  to  exclude  the 
dust  or  cold  air,  with  a  design  that  it  should 
be  opened  by  all  who  should  be  inclined  to 
enter,  could  not  be  a  violation  of  any  se- 
curity designed  to  exclude,  and  therefore 
not  a  breaking.  It  would  not  even  be  a 
trespass,  for  the  custom  of  trade  in  it  would 
be  evidence  of  a  general  license  to  enter. 
The  effect  would  not  be  different,  if  the  en- 
trance were  made  in  the  evening  under  like 
circumstances,  while  the  shop  continued  to 
be  lighted  and  prepared  for  trade." 

Nor  is  there  an  entry  by  force  to  consti- 
tute the  offense  of  burglary  where  one  en- 
ters a  public  telephone  booth  and,  break- 
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ing  open  the  drawer,  takes  money  therefrom. 
Love  V.  State,  62  Tex.  Crim.  Rep.  84,  105 
S.  W.  791.  The  court  stated  that  "this 
booth  was  open  to  the  public  indiscrimi- 
nately, and  was  so  arranged  that  parties 
who  desired  to  talk  over  the  phone  from 
this  booth  could  place  their  money  in  the 
drawer  and  talk  from  that  booth  instead  of 
going  to  the  central  office.  The  booth  seems 
to  have  been  in  one  corner  of  the  passenger 
waiting  room,  and  was  placed  there  for  the 
accommodation  of  the  public,  and  any- 
body and  everybody  could  enter  it  at 
his  will  and  pleasure,  and  was  placed 
there  for  that  specific  purpose.  This  would 
prove  the  consent  of  the  party  in  control 
of  the  booth  for  any  and  every  body  who 
desired  to  use  it  to  enter  it.  If  it  be  con- 
ceded that  the  booth  was  a  house  within  the 
contemplation  of  the  statute,  appellant  or 
any  other  party  desiring  to  use  it  had  the 
authority  and  consent  and  was  invited  to 
enter  and  use  it  by  paying  the  customary 
charges.  If  he  so  entered  the  booth'  and 
took  the  money  from  the  drawer  into  which 
it  was  dropped  by  those  who  used  the  booth, 
the  mere  breaking  of  the  money  drawer 
would  not  constitute  burglary.  If  he  did  so, 
it  would  be  theft,  provided  he  took  money 
from  the  drawer." 


Miscellaneous  cases. 

In  Clarke  v.  Com.  26  Gratt.  908,  it  was 
held  that  there  could  be  no  constructive 
breaking  by  conspiracy  where  one  of  the 
conspirators  is  a  joint  occupier  of  the  room 
entered,  the  court  distinguishing  cases  where 
one  of  the  conspirators  is  a  servant;   and 
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all  the  evidence,  and  in  denying  the  appel- 
lant's motion  for  new  trial. 

It  appears  that  the  appellant  was  em- 
ployed by  the  Pierce 'Harness  Company  from 
about  May,  1912,  to  July,  1913,  as  a  cutter 
in  the  harness  shop  conducted  by  that  com- 
pany, in  Spokane.  At  the  time  the  appel- 
lant was  employed  by  Mr.  Mu£fett,  manager 
of  the  harness  company,  a  key  was  given  to 
the  appellant  which  permitted  him  to  enter 
tb2  store  and  harness  shop.  At  the  time  the 
key  was  given  to  him,  it  was  stated  that  he 
was  to  open  up  at  about  7  o'clock  in  the 
morning.  Thereafter,  in  January,  1913,  an 
invoice  of  the  stock  on  hand  was  made  by 
the  harness  company.  At  that  time  the 
stock  of  goods  in  the  basement  of  the  build- 
ing, and  the  stock  about  the  work  bench  of 
the  appellant,  were  inventoried  by  the  ap- 
pellant. Some  time  thereafter  Mr.  Mu£fett 
discovered  that  articles  of  finished  harness 
were  hidden  away  around  the  work  bench  of 
the  appellant.-  These  hidden  articles  were 
marked  and  left  there  by  Mr.  Muffett.  They 
afterwards  disappeared,  or  their  hiding 
places  were  changed.  Thereafter  Mr.  Mu£fett 
employed  men  to  watch  the  store  for  two  or 


three  hours  before  opening  time  in  the  morn- 
ing, and  for  three  or  four  hours  after  closing 
time  in  the  evening.  Evidence  was  offered 
on  the  part  of  the  state  to  the  effect  that  the 
inventory  made  by  the  appellant  was  padded. 
That  is,  that  a  greater  amount  of  goods 
were  reported  on  hand  than  were  actually 
there.  Evidence  on  the  part  of  the  state  was 
also  admitted,  to  the  effect  that  the  appel- 
lant was  seen  upon  different  occasions  to 
enter  the  store  at  5  o'clock  in  the  morning, 
remain  there  for  a  time,  then  leave  and  re- 
turn to  the  store  at  the  regular  opening 
time;  that  he  did  the  same  thing  upon  cer- 
tain evenings  after  closing  time,  and  that 
upon  one  occasion,  on  the  night  of  May  9, 
1913,  the  appellant  was  seen  to  go  into  the 
store,  stay  in  there  for  about  an  hour,  take 
some  chamois  skins  in  his  pocket,  and  go 
out.  Upon  another  occasion,  on  May  24, 
1913,  at  about  5  o'clock  in  the  morning,  he 
went  into  the  store  by  the  use  of  his  key,  re- 
mained there  for  a  while,  took  a  gunny  sack 
filled  with  something  into  the  alley,  had  a 
conversation  in  the  alley  with  some  person 
unknown,  and  returned  to  the  store  with  the 
gunny  sack.    Thereafter,  and  about  July  1st, 


so  the  offense  of  burglary  was  not  commit- 
ted where,  in  pursuance  of  a  conspiracy  en- 
tered into  with  a  third  person,  one  occu- 
pant of  a  room  entered  the  same  by  means 
of  his  own  key  and  stole  therefrom  proper- 
ty belonging  to  the  co-occupant. 

Nor  is  it  burglarioua  breaking  and  entry 
if  a  guest  at  an  inn  who  has  a  legal  right 
to  enter  any  public  room  of  the  house  en- 
ters the  barroom  and  steals  therefrom. 
State  V.  Moore,  12  N.  H.  42.  The  court  stat- 
ed that,  having  a  legal  right  to  enter  the 
house,  the  subsequent  larceny  could  not  re- 
late back  and  give  a  character  to  the  en- 
try into  the  house  so  as  to  make  it  criminal, 
and  the  prisoner  punishable  for  it,  upon 
reasoning  similar  to  that  which  in  a  civil 
action  would  render  him  liable  as  a  tres- 
passer ah  initio. 

And  where  one  who  rented  stalls  in  a 
stable,  in  which  he  kept  his  horses,  and 
also  a  sleeping  room  inside  the  stable  and 
in  the  rear  of  the  stable  office,  in  which  he 
slept,  lifted  the  door  of  a  bin  in  the  same 
building,  adjoining  his  room,  and  belonging 
to  other  parties,  and  took  therefrom  oats 
which  he  fed  to  his  horses,  such  entering 
did  not  constitute  burglary,  under  a  stat- 
ute requiring  actual  breaking  where  entry 
of  the  building  for  purpose  of  theft  is  by 
an  "inhabitant"  thereof,  he  being  an  in- 
habitant of  the  livery  stable,  and  so  the 
lifting  of  the  door  of  a  bin  did  not  constitute 
an  actual  breaking.  Peters  v.  State,  33 
Tex.  Crim.  Rep.  170,  26  S.  W.  61. 

In  Young  v.  Com.  126  Ky.  474,  128  Am. 
St.  Rep.  326,  104  S.  W.  268,  15  Ann.  Cas. 
1022,  where  a  farm  laborer  who  occupied 
the  house  with  the  owner's  family  obtained 
leave  of  absence  for  several  days  under  a 
L.R.A.1916D. 


pretense  of  visiting  another  point,  and,  the 
owners  having  locked  up  their  house  and 
left  for  the  day,  such  laborer  went  to  the 
wife  of  one  of  the  owners  and  got  from  her 
the  keys  to  the  house,  ostensibly  to  take 
away  some  of  his  clothing,  and  thus  gain- 
ing admission  to  tlie  house  stole  and  car- 
ried therefrom  property  of  another,  it  was 
held  that  he  was  guilty  of  housebreaking, 
under  a  statute  which  provides:  "If  any 
person  .      .      shall    feloniously    break 

any  dwelling  house  or  any  part  thereof  or 
any  outhouse  belonging  to  or  used  with 
any  dwelling  house,  and  feloniously  take 
away  anything  of  value,  although  the  own- 
er or  any  person  may  not  be  there,  he  shall, 
etc." 

The  court  said:  "Conceding  that  appel- 
lant had  the  right  to  enter  the  house  in 
question  to  take  away  his  own  clothes,  and 
had  he  entered  under  such  circumstances, 
and  then  formed  and  executed  the  intention 
to  steal  the  landlcM^d's  clothes,  he  would  not 
have  been  guilty  under  the  statute,  our  case 
comes  down  to  a  narrower  st£»te  of  facts; 
for,  appellant  having  gone  away  under  ar- 
rangement with  his  landlord,  his  relation 
as  cotenant  of  the  house  had  ceased  for  the 
time  being.  Though  he  had  the  right  not- 
withstanding to  remove  his  clothes  from 
the  house,  he  had  not  the  right  to  enter  the 
house  for  that  purpose  except  by  the  con- 
sent of  the  landlord.  When,  therefore,  he 
simulated  that  he  desired  the  key  for  that 
purpose,  but  in  reality  for  the  purpose  of 
stealing  from  the  house,  he  resorted  to  a 
trick  that  was  a  fraud  upon  the  landlord, 
and  one  that  gave  him  no  right  of  entry, 
and  therefore  no  protection."         J.  U.  B. 
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Mr.  Muffett  confronted  the  appellant,  and 
accused  him  of  taking  goods  from  the  store. 
Mr.  Muffett  testifies  that  the  appellant  ad- 
mitted having  done  so.  The  appellant,  how- 
ever, denied  that  he  took  goods  from  the 
store  upon  these  occasions,  or  at  any  other 
time. 

It  is  argued  by  the  appellant  that  it  was 
error,  for  the  court  to  permit  evidence  re- 
lating to  the  padding  of  the  invoice,  or  to 
the  taking  of  the  chamois  skins  on  May  9, 
1913,  or  of  finding  the  secreted  articles  in 
and  about  the  work  bench  of  the  appellant. 
It  is  contended  that  this  was  error  because 
it  permitted  the  state  to  prove  an  independ- 
ent crime,  and  thereby  prejudice  the  jury 
against  the  appellant.  There  can  be  no 
doubt  that,  as  a  general  rule,  evidence  of 
other  distinct  criminal  acts  cannot  be  intro- 
duced to  prove  a  defendant  guilty  of  an  in- 
dependent crime  charged  against  him.  This  | 
court  has  frequently  so  held.  But  there  are 
exceptions  to  this  rule.  The  exceptions  are 
well  stated  in  the  case  of  Collier  v.  State,  — 
Miss.  — ,  64  So.  373,  where  it  was  said: 
**Upon  the  trial  of  an  indictment,  a  previous 
crime  committed  by  defendant  can  be  proved 
only:  (a)  Where  it  is  connected  with  the 
one  charged  in  the  indictment,  and  sheds 
light  upon  the  motive  of  defendant;  or  (b) 
where  it  forms  a  part  of  a  chain  of  facts  so 
intimately  connected  that  the  whole  must  be 
heard  in  order  to  interpret  its  several  parts ; 
or  (c)  in  eases  of  conspiracy,  uttering 
forged  instruments  or  counterfeit  coin,  and 
receiving  stolen  goods,  for  the  sole  purpose 
of  showing  a  criminal  intention." 

This  court  has  held  to  the  same  effect.  In 
State  V.  Pittam,  82  Wash.  137,  72  Pac  1042, 
it  was  said:  "It  is  a  well-established  rule 
that  it  is  not  competent  to  show  the  com- 
mission by  the  defendant  of  other  distinct 
crimes  for  the  purpose  of  proving  that  he  is 
guilty  of  the  crime  charged;  but,  for  the 
purpose  of  construing  the  actions  or  of  as- 
certaining the  intent  of  the  defendant  in  the 
commission  of  the  acts  proven,  other  inde- 
pendent culpable  acts  are  sometimes  admis- 
sible in  evidence.  .  .  .  We  think  it  was 
competent  to  show  that  in  the  general 
scheme  he  adopted  in  keeping  his  accounts 
with  his  employer,  the  result  was  the  ap- 
propriation by  him  of  the  funds  of  the  em- 
ployer, not  for  the  purpose  of  prejudicing  a 
jury  against  him  by  proving  the  commission 
of  independent  crimes,  but  to  throw  light  on 
his  intentions  in  the  perpetration  of  the  par- 
ticular transaction  constituting  the  crime 
charged." 

And  in  State  v.  Dana,  59  Wash.  30,  109 
Pac.  191,  we  said:  "Of  course,  if  the  offered 
testimony  was  relevant  to  the  issues  in  this 
case,  the  fact  that  it  tended  to  show  the 
L,R.A.1915D. 


commission  of  another  and  different  crime 
would  not  exclude  it." 

And  in  State  v.  Leroy,  61  Wash.  405,  112 
Pac.  635,  we  said:  '^Testimony  otherwise 
relevant  does  not  become  incompetent  be- 
cause it  may  tend  incidentally  to  show  that 
the  accused  has  committed  another  crime." 

It  is  true  the  statute  provides  at  Rem.  &; 
Bal.  Code,  §  2580  (P.  C.  135,  §  653),  that 
every  person  who  shall  unlawfully  break  and 
enter  any  building  where  property  is  kept 
for  use,  sale,  or  deposit  shall  be  deemed  to 
have  broken  and  entered  with  intent  to  com- 
mit a  crime  therein,  but  this  does  not  pre- 
vent the  state  from  showing  the  intent  of 
the  person  breaking  and  entering.  The  ef- 
fect of  the  evidence  which  was  introduced 
was  to  show  a  cou.se  of  conduct  on  the  part 
of  the  appellant.  The  padding  of  the  in- 
ventory, the  concealment  of  goods  which 
were  afterwards  taken  away,  the  fact  that 
the  appellant  entered  the  store  when  no  one 
else  was  present,  and  out  of  hours,  and  took 
articles  from  the  store,  tended  to  show  the 
intent  of  the  appellant  upon  entering  the 
store  at  unusual  hours,  and  upon  the  occa- 
sion diarged.  We  are  clearly  of  the  opinion 
that  for  the  purpose  of  showing  intent,  the 
course  of  conduct  of  the  appellant  was  prop- 
erly in  evidence  in  this  case,  and  falls  within 
the  exception  to  the  rule  rather  than  with- 
in  the  rule. 

It  is  next  strenuously  argued  by  the  ap- 
pellant that  the  court  should  have  granted 
the  motion  for  a  directed  verdict  at  the  close 
of  the  state's  evidence,  and  at  the  close 
of  all  of  the  evidence.  This  argument  is 
based  upon  the  fact  that  the  appellant  was 
furnished  with  a  key  to  the  premises,  and 
therefore  had  a  right  to  enter  the  building 
whenever  he  saw  fit,  and  that  there  could 
be  no  breaking,  and  therefore  no  burglary, 
when  the  entry  was  with  the  consent  of  the 
owner  of  the  building,  or  upon  his  invita- 
tion, express  or  implied.  There  can  be  no 
doubt  tliat  if  the  furnishing  of  the  key  to 
the  building  by  the  prosecuting  witness  au- 
thorized the  appellant  to  enter  the  store  at 
any  time  of  the  day  or  night,  then  there 
could  be  no  unlawful  breaking  or  entering. 
The  evidence  upon  this  point  was  sufficient 
to  take  the  case  to  the  jury.  The  prose- 
cuting witness  testified  that  he  furnished  a 
key  to  the  appellant,  but  told  him  at  the 
time  that  he  was  to  open  the  store  in  the 
morning.  It  was  stated  that  the  opening 
time  in  the  morning  was  about  7  o'clock. 
The  closing  time  was  in  the  evening  about 
6  o'clock.  The  authority  of  appellant  to 
enter  the  store,  according  to  this  evidence, 
was  the  usual  hours  of  work.  There  was 
some  testimony  offered  on  behalf  of  the  ap- 
pellant to  the  effect  that  the  prosecuting 
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witness  knew  that  the  defendant  had  entered 
the  store  on  different  occasions  after  the 
time,  and  no  objections  were  made  thereto, 
but  these  were  special  occasions  when  ap- 
pellant worked  overtime,  so  that  the  ques- 
tion of  whether  or  not  appellant's  authority 
to  enter  tlie  store  before  the  regular  hours 
for  opening,  or  after  the  hours  for  closing, 
was  a  question  for  the  jury  to  determine 
under  the  evidence  in  the  case.  The  court 
very  properly  instructed  the  jury  upon  this 
point,  as  follows: 

"If  one  having  the  right  to  do  so  goes  into 
a  building,  that  would  not  be  breaking  and 
entering,  no  matter  what  his  object  was  in 
going  into  the  building.  One's  right  to  en- 
ter a  building  may  be  general  or  limited.  If 
general,  then,  he  may  go  into  the  building  at 
any  time  or  for  any  purpose  and  the  entry 
would  not  be  wrongful;  but  if  the  right  is 
limited,  then  an  entry  would  be  wrongful 
unless  made  for  a  purpose  for  which  he  had 
been  given  the  right.  It  will  be  your  duty 
to  determine  from  the  evidence  in  this  case 
whether  the  right  which  the  defendant  had 
in  going  into  the  building  was  general  or 
limited.  If  you  find  that  the  defendant's 
right  to  enter  was  general,  that  is,  not  re* 
stricted  to  purposes  of  his  employment,  then 
he  could  not  be  found  guilty  of  burglary,  n:) 
matter  what  his  object  may  have  been  in 
going  into  the  building.  In  order  to  prove 
the  defendant  guilty  as  charged  in  the  in- 
formation, it  will  be  necessary  for  the  state 
to  show  that  the  entry  was  wrongful  by  the 
evidence,  and  beyond  a  reasonable  doubt,  and 
to  show  that  it  was  wrongful  the  state  must 
show  that  the  defendant's  right  to  enter  the 
building  was  not  a  general  and  unrestricted 
right,  but  one  that  was  limited;  and  they 
must  further  show  that  the  defendant  en- 
tered the  store  on  May  24th,  for  some  pur- 
pose other  than  that  for  which  he  had  a 
right  to  enter." 

The  instructions  were  not  excepted  to,  and 
are  apparently  conceded  by  the  appellant  to 
have  been  proper.  This  was  the  principal 
question  in  the  case.  If  the  appellant  had 
the  right  to  enter  the  store  by  the  use  of  his 
key  at  any  time  in  the  day  or  night,  that  is, 
had  an  unrestricted  and  unlimited  right  of 
entrance,  he  could  not  be  guilty  of  the  crime 
of  burglary,  even  though  he  carried  away 
the  gocds  from  the  store.  In  such  event  the 
crime  would  be  larceny,  and  not  burglary. 
But  if  his  right  to  enter  was  limited  to  the 
usual  hours  of  employment,  and  after  hours 
of  employment  he  used  the  key  for  the  pur- 
pose of  entering  the  store  with  intent  to 
unlawfully  take  articles  therefrom,  he  was 
clearly  guilty  of  burglary.  6  Cyc.  180,  and 
cases  there  cited. 

We  are  satisfied  from  the  whole  record 
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that  the  evidence  offered  was  admissible  in 
this  case,  and  that  there  was  sufficient  to 
take  the  case  to  the  jury,  and  that  the  court 
did  not  err  in  denying  the  motions  made  b^ 
the  appellant. 
The  judgment  is  therefore  affirmed. 

Crow,  Ch.  J.,  and  Fullerton,  Parker, 
and  Morris,  JJ.,  concur. 

Petition  for  rehearing  denied. 


ARKANSAS  SUPREME  COURT. 

CHARLES  F.  BAIN,  Appt., 

V. 

FORT  SMITH  LIGHT  &  TRACTION  COM- 
PANY. 

(—  Ark.  — ,  172  S.  W.  843.) 

Municipal  corporation  —  power  to  cre- 
ate right  of  action  in  favor  of  Individ- 
ual. 

1.  A  municipality  which  has  not  reserved, 
in  granting  a  street  railway  franchise,  the 
right  to  create  liability  to  individuals  for 
injuries  arising  from  its  acts,  cannot,^  by 
enacting  an  ordinance  giving  mail  carriers 
a  right  of  way  in  the  street  superior  to 
street  cars,  create  a  right  of  action  in  favor 
of  a  mail  carrier  for  injuries  due  to  a  breach 
of  the  ordinance  by  the  railway  company. 

Same  —  ordinance  —  enforcement. 

2.  A  mimicipal  ordinance  giving  wagons 
carrying  the  United  States  mail  the  right  of 
way  in  the  street  superior  to  street  cars  is 
to  be  enforced  merely  by  fine  for  its  viola- 
tion, and  not  by  private  action  by  a  mail 
carrier  injured  by  its  nonobservance. 

Evidence  —  Tiolatlon  of  municipal  ordi- 
nance —  negligence. 

3.  In  an  action  by  a  mail  carrier  to  hold 
a  street  car  company  liable  for  injury  due  to 
collision  with  its  car,  the  fact  that  at  the 

jfote.  —  Violation  of  statute  or  ordi- 
nance giving  one  vehicle  right  of  way 
over  another  as  affecting  liability  for 
injury. 

As  to  the  validity  of  a  statute  or  ordi- 
nance giving  superior  rights  in  public  streets 
to  certain  vehicles,  see  Louisville  R.  Co.  v. 
Louisville  Fire  &  Life  Protective  Asso.  and 
note  thereto  in  43  L.R.A.(N.S.)    600. 

As  to  violation  of  statute  or  ordinance 
in  relation  to  blocking  railroad  crossing 
as  affecting  liability  for  injury,  see  note  to 
Denton  v.  Missouri,  K.  &  T.  R.  Co,  47  L.R.A. 
(N.S.)  820. 

Upon  the  general  question  as  to  violation 
of  police  ordinance  as  ground  of  private 
action,  see  note  to  Sluder  v.  St.  Louis  Trans- 
it Co.  5  L.R.A.(N.S.)  186;  and  as  to  private 
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time  of  the  collision  the  car  was  being  oper- 
ated in  violation  of  an  ordinance  giving  mail 
wagons  the  right  of  way  may  be  shown  as 
tending  to  establish  n^ligence. 

Trial  —  instruction  —  duty  of  street  car 
driver. 

4.  A  requested  instruction  in  an  action 
by  a  mail  carrier  injured  by  collision  with 
a  street  car  that  the  city  ordinance  gave 
the  mail  wagon  the  right  of  way,  and  that 
plaintiff,  as  the  driver  of  the  wagon,  had 
tlie  right  to  assume  that  the  motorman,  if 
he  discovered,  or,  by  the  exercise  of  ordinary 
care,  could  have  discovered,  the  approach  of 
the  wagon,  would  accord  the  right  of  way 
to  the  wagon,  is  argumentative  and  cal- 
culated to  mislead  the  jury. 

Same  —  care  by  motorman  —  lookout. 

5.  An  instruction  in  an  action  to  recover 
damages  for  injury  by  collision  with  a  street 
car,  that  the  verdict  should  be  for  defendant 
if  the  motorman  used  ordinary  care  in  the 
management  of  the  car  at  and  near  the  place 
of  the  injury,  includes  a  requirement  of 
constant  lookout  for  persons  on  the  track. 

Sanie  —  conflict  —  ability  to  harmonize.  ; 

6.  Instructions  should  not  be  considered 
as  in  conflict  if  they  can  be  harmonized. 


Street  railway  —  driving  in  front  of  car 

—  liability  for  injury. 

7.  Notwithstanding  an  ordinance  giving 
wagons  carrying  United  States  mail  a  right 
of  way  over  street  cars  on  the  public  streets, 
the  one  in  charge  of  such  wagon,  who, 
while  looking  at  an  approaching  car,  drives 
in  front  of  it,  cannot  hold  the  railroad  com- 
pany liable  for  the  resulting  injury  unless 
the  motorman  was  negligent  in  failing  to 
use  due  care  in  endeavoring  to  stop  the  car 
after  discovering  his  peril. 

Same  —  knowingly  driving  in  front  of 
approaching  car  —  negligence  of  mo- 
torman —  effect. 

8.  One  who  negligently  drives  onto  a 
street  car  track  in  front  of  an  approaching 
car  cannot  hold  the  railroad  company  liable 
for  injuries  due  to  the  resulting  collision, 
although  the  motorman  was  negligent  in 
failing  to  keep  a  proper  lookout,  unless 
the  motorman  might,  by  the  exercise  of 
proper  care,  have  avoided  the  collision  after 
discovering  his  peril. 

Appeal  —  order  of  introducing  evidenoe 

—  discretion. 

9.  It  is  not  such  an  abuse  of  discretion  on 
the  part  of  the  trial  court  to  refuse  to  admit 


action  for  violation  of  statute  not  expressly 
conferring  it,  see  note  to  Wolf  v.  Smith,  9 
L.K.A.(K.S.)  338. 

Generally  as  to  the  rules  of  the  road 
governing  vehicles  proceeding  in  opposite 
directions,  see  note  to  Smith  v.  Barnard, 
41  L.R.A.(N.S.)   322. 

As  to  rules  of  the  road  governing  vehicles 
proceeding  in  the  same  direction,  see  note 
to  llackett  v.  Alamito  Sanitary  Dairy  Co. 
41  L.R.A.(X.S.)  337. 

As  to  rules  of  the  road  governing  vehicles 
at  intersection  of  streets  and  when  turning 
across  street,  see  note  to  Molin  v.  Wark,  41 
L.K.A.(X.S.)  346. 

As  to  rule  of  the  road  as  affecting  street 
cars  and  vehicles  meeting  or  passing,  see 
note  to  Foster  v.  Curtis,  42  L,.R. A.  ( N.S. ) 
1188. 

The  cases  passing  upon  the  effect  of  a 
violation  of  an  ordinance  giving  fire  ap- 
paratus going  to  a  fire  a  superior  right  of 
way  with  reference  to  liabilitv  for  collision 
with  a  street  car  are  presented  in  the  note 
to  Dole  v.  New  Orleans  R.  &  Light  Co.  19 
L.R.A.(X.S.)   626. 

While  the  cases  in  the  present  note  hold 
that  the  violation  of  a  statute  or  ordinance 
giving  a  vehicle  a  superior  right  of  way 
over  another  vehicle  may  be  shown  in  evi- 
dence, in  an  action  for  injury,  as  a  circum- 
stance for  the  consideration  of  the  jury 
from  which  negligence  may  be  inferred  in 
determining  whether  the  parties  were  or 
were  not  guilty  of  negligence,  attention  is 
called  to  the  fact  that  there  is  considerable 
conflict  among  the  cases  as  to  what  extent 
a  violation  of  a  statute  or  ordinance  may 
affect  liability  for  injury.  Thus  it  has  been 
held  that  a  violation  of  a  statute  or  ordi- 
nance which  is  clearly  for  the  benefit  and 
protection  of  persons  imposes  a  legal  dutv. 
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the  neglect  to  discharge  which  gives  any 
person  injured  thereby  a  right  of  action 
against  persons  viohUing  its  provisions. 
But  if  the  duty  enjoined  is  one  due  to  the 
public  at  large  only,  no  right  of  action  ac- 
crues to  an  individual  from  a  failure  to  dis- 
charge such  duty.  See  notes  in  5  L.R,A. 
(N.S.)  186;  9  L.R.A.(N.S.)  338;  and  47 
L.R.A.(N.S.)    820. 

In  numerous  eases  it  is  held  that  a  vio- 
lation of  an  ordinance  or  statute  is  negli- 
gence per  9€.  In  other  cases  it  is  held 
that  a  violation  of  an  ordinance  or  statute 
is  only  evidence  of  negligence  to  be  con- 
sidered by  the  jury,  as  is  held  in  Bain  v.  Ft. 
Smith  Light  &  Traction  Co.  It  should  be 
observed,  however,  that  the  cases  quite 
generally  hold  that  the  violation  of  a  statute 
or  ordinance  must  be  the  proximate  cause  of 
the  injury  in  order  that  it  may  be  available 
in  an  action  for  the  injury  complained  of. 

A  municipal  ordinance  giving  ambulances 
the  right  of  way  over  all  other  vehicles  is 
admissible  in  evidence,  in  an  action  by  an 
ambulance  surgeon  for  personal  injuries 
sustained  by  collision  with  a  street  car  in  a 
city  street,  as  the  violation  of  the  ordinance 
is  some  evidence  of  the  street  railway  com- 
pany's negligence.  Buys  v.  Third  Ave.  R. 
Co.  45  App.  Div.  11,  61  N.  Y.  Supp.  113. 

Under  a  statute  (chap.  186,  New  York 
I^ws  1879)  giving  an  ambulance  the  right 
of  way  as  against  an  ice  wagon,  the  driver  of 
the  ambulance  has  the  right  to  assume  that 
the  driver  of  the  ice  wagon  will  pay  proper 
heed  to  the  ringing  of  the  ambulance  bell 
and  the  driver's  shouting.  Byrne  v.  Knick- 
erbocker Ice  Co.  24  Jones  &  S.  337,  4  N.  Y. 
Supp.  631,  affirmed  without  opinion  in  121 
X.  Y.  700,  24  N.  E.  1100. 

A  municipal  ordinance  which  gives  the 
right  of  way  at  street  intersections  to  ve- 
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evidence  in  rebuttal  which,  under  the  plead- 
ings, is  part  of  plaintiff's  case  in  chief,  for 
the  nonintroduction  of  which  in  proper  ord' 
er  no  adequate  excuse  is  offered  so  as  to 
require  a  reversal. 

(January  4,  1916.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Sebastian  County 
in  defendant's  favor  in  an  action  brought  to 
recover  damages  for  personal  injuries  al- 
lied to  have  been  caused  by  the  negligence 
of  defendant's  servant.    Affirmed, 

Statement  by  Wood,  J. : 

The  appellant  was  a  United  States  mail 
collector,  and  under  an  ordinance  of  the  city 
of  Ft.  Smith,  in  case  of  conflict,  had  the 
preferential  right  of  way  over  the  appellee 
in  the  use  of  the  streets.  While  in  the  dis- 
charge of  his  duties,  he  drove  his  cart  to  the 
mail  box  at  Manhattan  Caf6  on  Garrison 
avenue,  stopped  the  cart  about  4  feet  from 
the  box,  which  was  at  the  curb,  gathered  the 
mail  from  the  box,  and  as  he  locked  the  box 


his  horse  started  across  the  street,  as  he  was 
in  the  habit  of  doing,  to  the  mail  box  on  the 
opposite  side.  Appellant  jumped  into  the  cart 
when  same  was  10  or  12  feet  from  the  curb, 
and  about  the  middle  of  the  street  between 
the  curb  and  the  first  car  track.  At  this 
time  the  street  car  was  at  or  crossing  Fifth 
street,  about  75  feet  away.  Appellant  did 
not  know  the  speed  the  car  was  going.  It 
increased  its  speed  after  crossing  Fifth 
street,  but  appellant  tliought  the  motorman 
would  check  the  speed  and  control  the  car 
so  as  not  to  run  over  him.  This  the  motor- 
man  could  have  done  had  he  applied  the 
brakes  in  time,  but  the  motorman  did  not 
check  up  the  speed  of  the  car  until  he  was 
within  10  or  12  feet  of  appellant's  cart, 
when  he  made  a  hurried  effort  to  do  so. 
Appellant's  wagon  nearly  cleared  the  track, 
but  the  hind  wheel  was  struck  by  the  car, 
causing  appellant's  horse  and  cart  to  be 
dragged  against  the  first  trolley  post  east  of 
the  point  of  contact,  which  was  more  than 
50  feet  from  where  appellee's  car  struck  the 
cart  of  appellant.     Appellant  was  thrown 


hides  moving  north  and  south  over  those 
going  east  and  west  is  admissible  in  evidence 
in  an  action  for  damages  caused  by  a  col- 
lision at  a  crossing.  H.  £.  Taylor  k  Co.  v. 
Metropolitan  Street  B.  Co.  84  N.  Y.  Supp. 
282.  The  exclusion  of  this  evidence  when 
offered  by  the  defendant  for  the  purpose 
of  showing  contributory  negligence  on  the 
part  of  the  plaintiff  was  held  to  constitute 
reversible  error  in  the  above  case.  The  court 
said:  "Disregard  of  the  duly  established 
rule  of  the  road  would  not  necessarily  con- 
stitute contributory  negligence  in  the  driver, 
but,  if  found,  it  would  be  a  circumstance 
within  the  consideration  of  the  jurors,  as 
every  man  proceeding  lawfully  may  right- 
fully assume  that  others  will  confirm  their 
conduct  to  the  requirements  of  statute,  and 
regulations  having  the  force  of  statute." 

So,  in  Elbing  Brewing  Co.  v.  Linch,  80 
Misc.  517,  341  N.  Y.  Supp.  480,  it  was  said, 
in  holding  such  an  ordinance  admissible  in 
evidence  in  an  action  for  injuries  caused 
by  a  collision  at  a  street  crossing,  that  "the 
question  of  right  of  way  had  an  important 
bearing,  not  alone  upon  the  question  of 
defendant's  negligence,  but  upon  the  freedom 
of  the  plaintiff's  chauffeur  from  contributory 
negligence." 

In  McC'arragher  v.  Proal,  114  App.  Div. 
470,  100  N.  Y.  Supp.  208,  it  was  held  that 
wlien  a  municipal  ordinance  gives  the 
right  of  way  at  street  intersections  to  ve- 
hicles moving  north  and  south  over  those 
going  east  and  west,  it  is  the  duty  of  those 
moving  in  either  of  the  latter  directions  and 
meeting  those  moving  at  right  angles,  to 
wait  until  the  latter  have  passed;  and  a 
failure  to  do  so,  when  a  collision  happens,  is 
evidence  of  negligence  for  the  jury. 

In  Quinn  v.  New  York  City  R.  Co.  94  N. 
Y.  Supp.  680,  it  was  held  in  aii  action  for 
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injuries  caused  by  a  collision  with  a  street 
car  that  a  city  ordinance  which  gave  the 
street  car  a  superior  right  of  way  was  ad- 
missible as  bearing  upon  the  degree  of  cau- 
tion imposed  upon  the  motorman  under  the 
circumstances. 

In  Connor  v.  Electric  Traction  Co.  173 
Pa.  602,  34  Atl.  238,  it  was  held  that  the 
disobedience  of  a  municipal  ordinance  regu- 
lating the  movements  of  vehicles,  and  giv- 
ing a  right  of  way  to  those  moving  in  cer- 
tain directions  at  street  intersections,  is 
not  necessarily  negligence,  but  only  evidence 
of  negligence. 

Although  not  strictly  witliin  the  scope  of 
the  present  note,  attention  is  here  called 
to  Foulke  v.  Wilmington  City  R.  Co.  6 
Penn.  (Del.)  363,  60  Atl.  973,  where  it  was 
held,  in  an  action  to  recover  damages  for 
injuries  sustained  by  a  collision  with  a 
street  car  at  a  street  crossing,  that  the  uni- 
form usage  or  practice  of  the  street  car 
company  to  stop  its  cars  at  crossings  to 
permit  funeral  processions  to  pass  without 
mterruption,  known  to  the  driver  of  the 
injured  team,  and  relied  upon  by  him  while 
going  to  a  funeral  at  the  time 'of  the  acci- 
dent, may  be  taken  into  consideration  by 
the  jury  in  estimating  the  degree  of  dili- 
gence required  by  the  driver  in  looking 
out  for  an  approaching  car  before  attempting 
to  cross  the  railroad  track,  as  he  might 
reasonably  presume  or  infer  the  continuance 
of  that  usage;  but  that  the  failure  to  ob- 
serve such  usage  would  not  amount  to  neg- 
ligence on  the  part  of  the  street  car  com- 
pany, and  such  usage  would  not  relieve  the 
driver  of  reasonable  care  in  making  the 
crossing.  To  the  same  effect  is  White  v. 
Wilmington  City  R.  Co.  6  Penn.  (Del.)  105, 
63  Atl.  931,  which  was  an  action  growing 
out  of  the  same  accident.  A.  L.  R. 
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against  an  iron  rod  around  the  top  of  the 
cart,  and  in  this  way  he  alleges  that  he  re- 
ceived the  injuries  of  which  he  complained. 
The  distance  from  the  west  side  of  Fifth 
street,  where  the  car  first  stopped  or  slowed 
up,  was  93  feet  from  a  point  opposite  the 
Manhattan  box;  the  cart  being  struck  a  few 
feet  west  of  that  point.  The  appellant's 
official  and  usual  route  in  collecting  the 
mail  was  to  go  from  the  Manhattan  box  to 
the  box  on  the  corner  of  Fifth  and  Garrison 
avenue  on  the  opposite  side.  That  this  was 
appellant's  usual  and  official  route  was 
known  to  the  motorman.  From  the  curb  to 
the  first  rail  of  the  track  was  a  little  over 
35  feet.  The  track  was  about  5  feet  wide, 
and  the  horse  and  cart  were  about  15  feet 
long.  There  was  nothing  to  obstruct  the 
view  of  the  motorman,  and  he  could  have 
seen  the  appellant  collecting  mail  at  the 
Manhattan  box  and  could  have  seen  appel- 
lant's cart  in  starting  from  the  Manhattan 
box  to  the  box  on  the  opposite  side  of  the 
street.  The  appellant  sued  the  appellee  for 
damages,  alleging  that  its  motorman  was 
running  the  car  at  a  dangerous  and  high 
rate  of  speed;  that  the  motorman  did  not 
sound  any  bell  or  alarm;  that  he  could  have 
seen  appellant  by  exercising  ordinary  care; 
that  he  ran  upon  appellant  without  warn- 
ing, and  by  reason  of  these  acts  of  negli- 
gence appellant  was  run  down  and  seriously 
injured.  The  appellee  denied  the  allegations 
of  negligence  and  set  up  that  the  appellant 
was  driving  his  cart  in  violation  of  the  city 
ordinances,  and  that  the  collision  was 
caused  solely  through  the  negligence  of  the 
appellant. 

The  testimony  on  behalf  of  appellant 
tended  to  establish  the  facts  as  above  stated. 
The  testimony  on  behalf  of  the  appellee 
tended  to  show  that  appellant  caught  up 
with  and  jumped  into  his  mail  cart  when 
same  was  on  appellee's  car  track,  directly 
in  front  of  the  street  car;  that  the  motor- 
man,  when  the  horse's  neck  was  about 
across  the  first  rail  of  the  car  track,  applied 
the  brakes  and  reversed  the  current  to  stop 
the  car,  at  which  time  the  same  was  30  or 
35  feet  away,  going  at  a  speed  of  4  or  5 
miles  an  hour,  the  current  having  been  shut 
off,  and  the  car  was  being  carried  by  its  own 
momentum;  that  the  car  stopped  within  2 
feet  of  where  it  hit  appellant's  cart;  that 
the  motorman  attempted  to  stop  the  car  as 
soon  as  he  discovered  appellant's  dangerous 
position,  but  was  unable  to  stop  it  in  time 
to  prevent  the  collision.  The  car  was  a 
light  single  truck  car,  with  one  passenger. 
The  motorman  applied  the  brakes  as  soon 
as  the  neck  of  the  horse  crossed  the  first 
rail,  sounded  the  bell,  and  made  a  good  stop. 
Appellant  was  not  thrown  out  of  the  cart, 
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which  was  pushed  up  to  within  2  feet  of 
the  trolley  post,  but  stepped  out  of  the  same 
and  gathered  up  his  mail,  complained  only 
of  having  his  hand  slightly  hurt,  went 
away,  and  afterwards  during  the  day  was 
seen  gathering  up  the  mail  on  his  route. 
The  testimony  on  behalf  of  the  appellant 
tended  to  show  that  the  injuries  of  which 
he  complained  at  the  time  of  the  trial  were 
produced  by  the  collision,  while  the  testi- 
mony on  behalf  of  the  appellee  tended  to 
show  that  the  injuries  and  suffering  of 
which  he  complained  at  the  time  of  the  trial 
were  from  other  causes,  and  that  appellant, 
by  reason  of  the  collision,  only  received  a 
slight  injury  to  his  hand.  The  above  were 
the  issues  and  substantially  the  facts  ad- 
duced in  evidence  on  behalf  of  the  respec- 
tive parties,  and  upon  which  the  case  was 
sent  to  the  jury,  whose  verdict  was  in  favor 
of  the  appellee,  and  from  the  judgment  ren- 
dered in  appellee's  favor  this  appeal  has 
been  duly  prosecuted.  Appellant  complains 
of  the  rulings  of  the  court  in  granting  and 
refusing  prayers  for  instructions  and  upon 
the  admission  and  rejection  of  testimony. 
We  will  discuss  the  grounds  urged  for  re- 
versal in  the  opinion. 

Mr.  Ira  D.  Oglcsby  for  appellant. 
Messrs.  Hill,  Brizzolara,  &  Fltztiu^li, 

for  appellee: 

The  ordinance  giving  United  States  mail 
wagons  the  right  of  way  created  no  liability 
upon  the  part  of  the  company,  nor  did  it 
give  the  plaintiff  a  cause  of  action. 

1  Nell  is.  Street  Railways,  p.  493;  Heeney 
V.  Sprague,  11  R.  I.  456,  23  Am.  Rep.  507; 
Birmingham  R.  &  Electric  Co.  v.  Baker,  126 
Ala.  135,  28  So.  87;  Louisiana  &  N.  R.  Co. 
V.  Dalton,  102  Ky.  290,  43  S.  W.  432. 

If  the  words  in  the  instruction,  "carefully 
manage  the  car,"  did  not  include  keeping  a 
lookout  for  parties  approaching  the  track, 
then  it  was  the  duty  of  the  plaintiff  to  make 
specific  objection  to  these  words  and  point 
out  to  the  court  the  defect  therein. 

St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Carter,  93 
Ark.  689,  126  S.  W.  99 ;  Missouri  &  N.  A.  R. 
Co.  V.  Duncan,  104  Ark.  409,  148  S.  W.  647 ; 
Pcttus  V.  Kerr,  87  Ark.  396,  112  S.  W.  886. 

It  was  the  duty  of  the  plaintiff  to  look 
and  listen  before  going  on  the  street  car 
track. 

Little  Rock  R.  k  Electric  Co.  v.  Sledge, 
108  Ark.  95,  158  S.  W.  1096;  Joyce,  Electric 
Law,  §  650. 

If  the  plaintiff  was  guilty  of  contributory 
negligence,  the  motorman  was  only  required 
to  exercise  ordinary  care  after  discovering 
plaintiff's  peril. 

Barry  v.  Kansas  City  Ft.  S.  &  M.  R.  Co. 
77  Ark.  401,  91  S.  W.  748;  Johnson  v.  Stew- 
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art,  62  Ark.  164,  34  S.  W.  889;  St.  Louis 
Southwestern  R.  Co.  t.  Bryant,  81  Ark.  368, 
99  S.  W.  693. 

Wood,  J.,  delivered  the  opinion  of  the 
court: 

1.  The  appellant  asked  the  court  to  tell 
the  jury,  in  his  prayer  No.  4,  that  the  city 
ordinance  gave  United  States  mail  wagons 
when  in  use  collecting  mail  the  right  of 
way,  and  that  the  appellant,  as  the  driver 
of  such  wagon,  had  the  right  to  assume  that 
appellee's  motorman,  if  he  discovered,  or, 
by  the  exercise  of  ordinary  care,  would  have 
discovered,  the  approach  of  the  mail  wagon, 
would  accord  it  and  the  driver  the  right  of 
way.  The  court  refused  this  prayer,  but  in- 
structed the  jury  as  follows:  "The  motor- 
man  and  the  driver  of  the  mail  wagon  are 
presumed  to  have  been  familiar  with  the 
ordinance  giving  the  United  States  mail 
wagons  the  right  of  way,  and  their  conduct 
must  be  judged  in  the  light  of  this  provi- 
sion." 

And  further,  at  appellant's  request, 
prayer  No.  10:  "The  jury,  in  determining 
whether  defendant  was  guilty  of  negligence 
and  whether  plaintiff  was  guilty  of  contribu- 
tory negligence,  may  take  into  consideration 
the  ordinance  introduced  in  evidence  so  far 
as  same  aifects  the  rights  of  plaintiff  and  de- 
fendant." 

The  court  further  instructed  the  jury  on 
its  own  motion  No.  A  as  follows:  "The 
ordinance  of  the  city  of  Ft.  Smith  intro- 
duced in  evidence  does  not  create  any  lia- 
bility against  the  defendant  and  is  only  to 
be  considered  by  the  jury  in  passing  upon 
the  question  as  to  whether  there  was  negli- 
gence upon  the  part  of  either  the  plaintiff 
or  defendant." 

Did  the  court  err?  It  is  not  within  any 
of  the  general  or  special  powers  conferred 
upon  municipal  corporations  in  this  state 
to  create  a  right  of  action  between  third 
persons,  nor  to  enlarge  the  common-law  or 
statutory  liability  of  citizens  among  them- 
selves. This  could  only  be  done  by  contract 
between  tlie  municipality  and  the  company 
sought  to  be  charged  with  the  violation  of 
an  ordinance  alleged  to  be  for  the  benefit  of 
a  citizen.  Kirby's  Dig.  chap.  116;  Holwer- 
son  V.  St.  Louis  &  Suburban  R.  Co.  157  Mo. 
216,  50  L.R.A.  850,  57  S.  W.  770.  Such 
power  is  not  implied  from  any  of  the  pow- 
ers expressly  conferred.  A  municipal  cor- 
poration has  no  powers  except  those  ex- 
pressly conferred  and  those  fairly  implied 
for  the  attainment  of  declared  purposes. 
Morrilton  Waterworks  Improv.  Dist.  v. 
Earl,  71  Ark.  4,  69  S.  W.  577,  71  S.  W.  666. 
See  also  Winchester  v.  Redmond,  93  Va.  711, 
57  Am.  St.  Rep.  822,  25  S.  E.  1001. 

The  city  had  the  express  power  to  au- 
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thorize  the  construction  of  street  railways 
(Kirby's  Dig.  §  5443),  and  in  the  ordinance 
granting  the  charter  to  the  appellee  the  city 
could  undoubtedly  have  reserved  to  itself 
the  right  as  a  condition  or  consideration  for 
the  granting  of  the  franchise, — the  power  to 
pass  ordinances  for  the  protection  of  per- 
sons and  property  of  individuals,  and 
crea1:ing  a  liability  in  their  favor  against 
the  company  for  a  violation  of  such  ordi- 
nances; and  the  company,  if  it  accepted  the 
franchise  with  these  provisions,  would  be 
bound  thereby  and  liable  in  damages  to  in- 
dividuals for  a  violation  of  such  ordinances. 
It  is  not  shown  that  the  city  of  Ft.  Smith 
reserved  to  itself  such  power  as  a  consider- 
ation for  the  grant  of  its  franchise  to  tlie 
appellee,  or  that  the  company  accepted  the 
franchise  with  such  power  reserved  as  a  con- 
sideration therefor.  The  violation  of  the 
ordinance,  therefore,  could  not  become  the 
basis  of  the  liability  for  personal  injuries. 
See  Byington  v.  St.  Louis  R.  Co.  147  Mo. 
673,  49  S.  W.  876. 

We  have  no  statute  creating  a  liability 
against  street  railway  companies  in  favor  of 
parties  injured  for  breaches  of  ordinances 
passed  for  the  protection  of  persons  or  prop- 
erty, and  there  is  no  statute  conferring  upon 
municipal  corporations  the  power'  to  pass 
such  ordinances,  as  was  the  case  in  Hayes 
V.  Michigan  C.  R.  Co.  Ill  U.  S.  228,  28  L.  ed. 
410,  4  Sup.  Ct.  Rep.  369.  Therefore  no 
power  existed  in  the  city  to  create  a  liabil- 
ity in  favor  of  appellant  against  appellee 
for  a  violation  of  the  ordinance  under  re- 
view, and,  if  the  ordinance  had  created  such 
liability,  it  would  have  been  void  for  lack 
of  power  to  enact  it. 

A  city,  under  its  general  police  power 
over  the  streets,  could  pass  any  reasonable 
and  proper  regulations  prescribing  the  man- 
ner in  which  the  franchise  of  street  rail- 
ways should  be  enjoyed,  not  inconsistent  or 
in  conflict  with  their  charter  rights.  36 
Cyc.  1447,  and  note. 

As  we  construe  the  ordinance,  it  does  not 
undertake  to  create  a  liability  in  favor  of 
United  States  mail  collectors  against  the 
appellee  for  a  violation  of  its  terms.  It  is 
only  a  police  regulation,  to  be  enforced 
solely  by  fine,  and  was  designed  primarily 
for  the  benefit  of  the  general  public,  to  in- 
sure the  United  States  mail  free  course. 
True,  it  operates  incidentally  to  protect  the 
mail  carts  and  the  persons  of  mail  collectors 
while  engaged  in  their  duties,  but  it  was 
not  enacted  for  their  special  personal  bene- 
fit in  the  sense  of  creating  a  right  of  action 
in  their  favor  against  the  street  railway 
company  for  a  violation  of  the  ordinance. 

What  effect,  then,  should  be  given  the 
ordinance  in  this  case? 

In  common-law  actions  for  negligent  in- 
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juries,  where,  at  the  time  of  the  injury,  a 
city   ordinance   is   being   violated,    in    some 
jurisdictions  it  is  held  that  violation  of  the 
city  ordinance  is  not  evidence  of  negligence, 
and  that  the  ordinance  is  not  admissible  in 
evidence.      See    Rockford    City    R.    Co.    v. 
Blake,  173  111.  354,  64  Am.  St.  Rep.  122,  50 
N.  E.  1070.    See  also  Ford  v.  Paducah  City 
R.  Co.  124  Ky.  488,  8  L.R.A.(N.S.)    J093, 
124  Am.   St.  Rep.  412,  99  S.   W.  355.     In 
other  jurisdictions  it  is  held  that  the  oper- 
ation of  cars  in  violation  of  a  city  ordinance 
is  negligence  per  «e.     Ashley  v.   Kanawha 
Valley    Traction    Co.    60    W.    Va.    306,    55 
S.     E.     1016,    9     Ann.    Cas.     836;     Moore 
V.  St.  Louis  Transit  Co.  194  Mo.  1,  92  S.  W. 
390;  Memphis  Street  R.  Co.  v.  Haynes,  112 
Tenn.   712,   81    S.   W.   374;    Dallas   Consol. 
Electric  Street  R.  Co.  v.  Ison,  37  Tex.  Civ. 
App.  219,  83  S.  W.  408.    But  in  other  juris- 
dictions it  is  held  that,   in  a  common-law 
action  against  street  railway  companies  for 
injury  alleged  to  have  been  caused  by  the 
company's  negligence,  if,  at  the  time  of  the 
injury,  the  street  car  producing  it  was  being 
operated  in  a  manner  that  violated  an  ordi- 
nance of  the  city,  such  fact  may  be  shown 
as  tending  to  establish  the  allegations   of 
negligence.     The  rule  as  last  stated  is  sup- 
ported by  the  weight  of  authority  and  the 
better  reason.     Without  stating  the  rule  or 
citing  any  authority  to  support  it,  we  recog- 
nized and  approved  it  in  the  recent  case  of 
Little  Rock  R.  &  Electric  Co.  v.  Sledge,  108 
Ark.  95-110,  158  S.  W.  1096.    Other  authori- 
ties are  as  follows:     Davis  v.  Durham  Trac- 
tion Co.  141  N.  C.  134,  53  S.  E.  617;  Hen- 
derson V.  Durham  Traction  Co.  132  N.  C. 
779,  44  S.  E.  598;  Meek  v.  Pennsylvania  Co. 
38    Ohio    St.    632.      See    also    Cumming   v. 
Brooklyn  City  R.  Co.  104  N.  Y.  669,  674,  10 
N.  E.  858;  Connor  v.  Electric  Traction  Co. 
173  Pa.  602,  34  Atl.  238;   Baltimore  City 
Pass.  R.  Co.  V.  McDonnell,  43  Md.  534;  Har- 
rison V.  Sutter  Street  R.  Co.  116  Cal.  165, 
47  Pac.  1019,  1  Am.  Neg.  Rep.  403;  Mahan 
V.  Union  Depot  Street  R.  &  Transfer  Co.  34 
Minn.  29,  24  N.  W.  293;   Hanlon  v.  South 
Boston  Horse  R.  Co.   129   Mass.   310.     See 
also    Caswell    v.    Boston    Elev.   R,    Co.    190 
Mass.  527,  77  N.  E.  380;  Glassey  v.  Worces- 
ter Consol.  Street  R.  Co.  185  Mass.  315,  70 
N.  E.  199,  16  Am.  Neg.  Rep.  86;  Stevens  v. 
Boston  Elev.  R.  Co.  184  Mass.  470,  69  N.  E. 
338,  15  Am.  Xeg.  Rep.  338;   Norfolk  R.  & 
Light  Co.  V.  Corletto,  100  Va.  355,  41  S.  E. 
740;  and  note  to  Ashley  v.  Kanawha  Valley 
Traction  Co.  9  Ann.  Cas.  840  842,  where  the 
above  cases  are  collated. 

In  a  case  where,  at  the  time  of  the  injury, 
a  railroad  train  was  being  run  at  a  greater 
rate  of  spwd  than  that  prescribed  by  a  city 
ordinance,  Mr.  Justice  I^mar,  speaking  for 
the  Supreme  Court  of  the  United  States,  in 
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Grand  Trunk  R.  Co.  v.  Ives,  144  U.  S.  408, 
418,  36  L.  ed.  485,  489,  12  Sup.  Ct.  Rep. 
679,  683,  12  Am.  Neg.  Cas.  659,  said:  "But 
perhaps  the  better  and  more  generally  ac- 
cepted rule  is  that  such  an  act  on  the  part 
of  the  railroad  company  is  always  to  be  con- 
sidered by  the  jury  as  at  least  a  circum- 
stance from  which  negligence  may  be  in- 
ferred in  determining  whether  the  company 
was  or  was  not  guilty  of  negligence" — citing 
cases. 

Now  the  court,  in  permitting  the  ordi- 
nance to  be  introduced,  and  in  its  instrue- 
tions  based  thereon,  conformed  its  rulings 
to  the  law  as  above  announced  and  ap- 
proved. 

The  prayer  for  instruction  No.  4  was  ar- 
gumentative and  calculated  to  mislead  the 
jury. 

In  modifying  and  giving  as  modified,  ap- 
pellant's prayer  No.  5,  and  in  giving  appel- 
lant's prayer  No.  10  as  requested,  and  in 
giving  instruction  No.  A  on  its  own  motion, 
the  court  declared  the  law  strictly  in  accord 
with  the  rule  as  above  approved,  and  its 
rulings  gave  to  the  appellant  the  utmost  to 
which  he  was  entitled. 

II.  Instruction  No.  5,  given  at  the  instance 
of  appellee,  was  as  follows:  "The  court  in- 
structs you  that  if  you  believe  from  the 
evidence  that  defendant's  motorman  in 
charge  of  its  car  used  ordinary  care  in  the 
management  of  said  car  at  and  near  the 
place  where  plaintiff  was  injured,  and  that. 
as  soon  as  he  saw  plaintiff  in  a  position  of 
danger,  said  motorman  used  such  care  and 
caution  in  stopping  said  car  as  to  avoid  in- 
jury to  plaintiff  as  a  person  of  ordinary 
care  and  prudence  would  have  exercised 
under  such  circumstances,  then  your  verdict 
must  be  for  the  defendant." 

Appellant  contends  that  this  instruction 
was  erroneous  because  it  only  required  the 
motorman  to  use  ordinary  care  after  he  saw 
plaintiff  in  a  place  of  danger.  The  instruc- 
tion, taken  as  a  whole,  is  not  open  to  this 
objection.  The  instruction  required  the 
jury  to  find  that  the  motorman  used  ordi- 
nary care  in  the  management  of  his  car  at 
and  near  the  place  of  the  injury.  Ordinary 
care  in  the  management  of  a  street  railway 
car  requires  a  constant  lookout  to  be  kept 
for  persons  upon  the  track.  This  is  a  well- 
recognized  duty  of  motormen  under  the  law 
pertaining  to  the  management  of  street  rail- 
ways and  the  instruction  as  offered,  and  the 
language  used  in  the  instruction,  when 
fairly  construed,  must  have  conveyed  the 
idea  to  the  jury  that  such  was  the  duty  of 
the  motorman.  But  if  there  was  any  doubt 
about  it,  the  jury  could  not  have  been  mis- 
led, for  in  prayer  No.  13,  given  at  appel- 
lant's request,  the  court  told  the  jury  that 
it  was  the  duty  of  the  motorman  to  keep  a 
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reasonable  lookout  and  to  exercise  reason- 
able care  to  discover  the  approach  of 
vehicles  towards  the  car  track  at  such 
places  as  said  vehicles  had  the  right  to 
cross,  and  to  take  reasonable  and  timely  pre- 
caution to  prevent  striking  or  colliding  with 
same.  These  instructions,  when  considered 
together,  as  they  should  be,  could  not  pos- 
sibly have  misled  the  jury. 

Instructions  should  not  be  considered  as 
m  conflict  where  they  can  be  harmonized, 
and  instruction  No.  13,  given  at  the  instance 
of  the  appellant,  should  be  taken  as  not  in 
conflict,  but  as  supplementary  to  and  ex- 
planatory of,  what  is  meant  in  instruction 
No.  5,  by  the  use  of  the  words  "ordinary 
care  in  the  management  of  his  car,"  etc. 
But  if  tlie  words  "ordinary  care  in  the  man- 
agement of  his  car"  did  not  include  the  duty 
upon  the  part  of  the  motorman  to  keep  a 
lookout  for  persons  and  property  on  the 
track,  then  it  was  a  defect  in  the  verbiage, 
which  should  have  been  reached  by  a  specific 
objection.  See  St.  Louis,  I.  M.  &  S.  R.  Co. 
V.  Barnett,  65  Ark.  255,  45  S.  W.  550,  4  Am. 
Neg.  Rep.  115;  Pettua  v.  Kerr,  87  Ark.  396, 
112  S.  W.  886;  St.  Louis,  I.  M.  &  S.  R.  Co. 
v.  Carter,  93  Ark.  589,  126  S.  W.  99;  Mis- 
souri A  N.  A.  R.  Co.  V.  Duncan,  104  Ark. 
409,  148  S.  W.  647. 

Instruction  No.  6,  given  at  the  instance 
of  appellee,  of  which  appellant  complains, 
is  as  follows:  "The  court  instructs  you 
that  it  was  the  duty  of  plaintil|  before  go- 
ing on  or  attempting  to  cross  the  tracks  of 
defendant  company,  to  look  and  listen  for 
approaching  cars,  ai>d  if  you  believe  from 
the  evidence  that  plaintiff  failed  to  do  so, 
or  if  you  believe  that  plaintiff  saw  or  could 
have  seen  the  approaching  car,  and  drove  or 
permitted  his  horse  to  go  upon  the  track  in 
front  of  said  car,  then  you  should  find  for 
the  defendant,  unless  you  further  find  from 
the  evidence  that  defendant's  motorman, 
after  he  saw  plaintiff  in  a  perilous  position, 
failed  to  use  such  care  and  caution  in  stop- 
ping said  car  as  a  person  of  ordinary  care 
and  prudence  would  have  exercised  under 
like  circumstances." 

The  appellant  contends  that  the  instruc- 
tion was  erroneous  in  telling  the  jury  that 
it  was  the  duty  of  plaintiff,  before  going  on 
or  attempting  to  cross  the  track  of  defend- 
ant, to  look  and  listen  for  approaching  cars, 
and  further  erroneous  in  telling  the  jury 
that  if  plaintiff  saw  or  could  have  seen  the 
approaching  car,  and  drove  or  permitted  his 
horse  to  go  upon  the  track  in  front  of  said 
car,  etc. 

The  undisputed  facts  show  that  the  appel- 
lant's view  of  appellee's  approaching  car 
was  unobstructed.  There  were  no  circum- 
stances developed  by  the  proof  to  prevent 
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him  from  looking  for  the  car  or  to  excuse 
him  for  not  doing  so.  The  instruction, 
when  viewed  in  the  light  of  the  uncontro- 
verted  facta,  therefore,  was  in  conformity 
with  the  law  as  announced  by  this  court  in 
Little  Rock  R.  &  Electric  Co.  v.  Sledge,  108 
Ark.  95-110,  168  S.  W.  1096.  Moreover,  the 
instruction  could  not  have  been  prejudicial 
in  the  particulars  urged  by  the  appellant, 
because  the  appellant  himself  testified  that 
he  was  looking  at  the  car;  that  he  could  see 
the  motorman,  and  the  motorman  could  see 
him;  that  he  was  looking  at  the  motorman 
for  some  distance  before  the  wagon  was 
struck,  and  continued  to  look  at  the  car 
before  it  struck  his  wagon;  that  part  of 
the  instruction  which  told  the  ju^ry  that,  if 
plaintiff  saw  the  approaching  car  and  drove 
in  front  of  it,  then  the  motorman  was  only 
required  to  use  such  care  to  prevent  the  in- 
jury as  a  person  of  ordinary  prudence  would 
liave  exercised  under  like  circumstances,  in 
effect  told  the  jury  that,  if  appellant  was 
guilty  of  contributory  negligence,  then  the 
motorman  was  only  required  to  use  ordinary 
care  and  prudence,  after  discovering  his 
peril,  to  avoid  Injuring  him.  This  is  a  cor- 
rect statement  of  the  law  applicable  to  the 
facts. 

Instruction  No.  8  was  as  follows:  "It 
was  the  duty  of  plaintiff  to  keep  a  lookout 
for  cars  before  going  upon  defendant's  track 
immediately  in  front  of  its  moving  car,  and, 
if  you  believe  from  the  evidence  ^at  plain- 
tiff failed  to  keep  such  lookout  for  defend- 
ant's cars  and  went  upon  defendant's  track 
in  front  of  an  approaching  car,  then  the 
court  instructs  you  that  the  defendant 
would  not  be  liable  in  this  action,  although 
you  might  believe  that  its  motorman  care- 
lessly failed  to  discover  plaintiff's  peril  in 
time  to  have  avoided  a  collision.  If  plain- 
tiff was  guilty  of  negligence  in  going  upon 
defendant's  track,  then  defendant's  servant 
was  only  required  to  exercise  ordinary  care 
for  plaintiff's  safety  after  actually  discov- 
ering him  in  a  place  of  danger." 

The  above  instruction,  like  instruction 
No.  6,  preceding  it,  correctly  declared  the 
law  relating  to  the  liability  of  street  rail- 
way companies,  in  cases  where  the  evidence 
proves  or  tends  to  prove  that  the  plaintiff 
is  guilty  of  contributory  negligence.  In  all 
lauch  cases  street  railway  companies  are  lia- 
ble only  where  their  servants  in  charge  of 
the  car  fail  to  exercise  ordinary  care  to  pre- 
vent injury  after  the  plaintiff's  perilous 
position  has  been  discovered.  Johnson  v. 
Stewart,  62  Ark.  164,  34  S.  W.  889;  Hot 
Springs  Street  R.  Co.  v.  Johnson,  64  Ark. 
421,  42  S.  W.  833,  3  Am.  Neg.  Rep.  323.  See 
also  Hot  Springs  Street  R.  Co.  v,  Hildreth, 
72  Ark.  672,  82  S,  W.  245.     The  court  did 
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not,  in  instruction  8,  tell  the  jury  that  ap- 
pellant was  guilty  of  contributory  negli- 
gence as  matter  of  law;  it  submitted  the 
issue  to  the  jury. 

The  lookout  statute  of  May  26,  1911 
(Laws  1911,  p.  275),  amending  §  6607  of 
Kirby's  Digest,  as  construed  by  this  court  in 
Central  R.  Co.  v.  Lindley,  105  Ark.  294,  151 
S.  W.  246,  and  St.  Louis,  I.  M.  &  S.  R.  Co. 
V.  Gibson,  107  Ark.  431,  155  S.  W.  510,  and 
other  cases,  has  no  application  to  street 
railways. 

The  same  may  be  said  of  instruction  No. 
14.  The  objection  that  this  instruction  as- 
sumes as  a  fact  that  "plaintiff  got  into  his 
cart  and  made  no  effort  to  avoid  a  collision" 
is  not  well  taken.  The  instruction  is  hypo- 
thetical, and  states,  "if  you  find  from  the 
evidence,"  etc.,  "that  the  plaintiff  got  into 
t!ie  cart." 

The  criticism  of  instruction  No.  11,  in  re- 
gard to  the  burden  of  proof,  and  which  told 
the  jury  that  if  the  testimony  is  equally 
balanced  on  a  certain  point,  leaving  their 
minds  in  doubt,  their  verdict  should  be  for 
the  defendant,  etc.,  is  not  obnoxious  to  the 
criticism  that  appellant  makes  of  it;  but, 
taken  as  a  whole,  it,  in  effect,  tells  the  jury 
that  the  plaintiff  must  establish  the  mate- 
rial allegations  of  his  complaint  by  a  pre- 
ponderance of  the  evidence. 

Appellant  complains  that  the  court  erred 
in  refusing  to  grant  certain  prayers  for  in- 
structions in  regard  to  expert  testimony, 
but  the  court  had  already  given,  at  appel- 
lant's request,  an  instruction  which  con- 
tained all  the  law  that  appellant  was 
entitled  to  on  that  subject.  We  are  con- 
vinced that  the  instructions,  ad  a  whole, 
fairly  and  correctly  submitted  the  issues  to 
the  jury. 

III.  The  appellant  contends  that  the 
court  erred  in  refusing  to  permit  him  to 
prove  by  certain  witnesses  the  distance  in 
which  a  car  going  at  the  speed  fixed  by  ap- 
pellee's witnesses  could  be  stopped,  and 
that  such  stop  could  be  made  in  a  distance 
of  from  4  to  6  feet.  Appellant  offered  this 
testimony  in  rebuttal.  Under  the  issues 
raised  by  the  pleadings,  the  testimony  was 
competent  and  proper  to  be  introduced  by 
the  appellant  in  chief.  The  appellant  had 
alleged  that  the  car  was  being  run  at  a 
dangerous  and  high  rate  of  speed,  was  not 
supplied  with  proper  power  brakes  by  which 
it  could  be  properly  and  quickly  stopped, 
and  that  if  the  motorman  had  properly  ap- 
plied the  brakes  as  he  should  have  done  the 
appellant  would  not  have  been  run  down 
and  injured.  The  answer  denied  these  alle- 
gations. To  sustain  these  allegations 
of  negligence  it  was  competent  for  the  ap- 
pellant to  prove,  and  the  burden  was  upon 
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him  to  show,  that  the  motorman  did  not 
make  a  good  stop.  The  offered  testimony 
would  have  tended  to  show  that  appellee's 
motorman  did  not  make  a  good  stop.  Ap- 
pellant went  partly  into  the  proof  on  this 
subject,  and,  in  fairness  to  the  appellee,  he 
should  have  discovered  all  that  he  then  had 
to  produce. 

"When  the  burden  of  proving  any  matter 
is  thrown  upon  a  party  by  the  pleadings,  he 
must  generally  introduce,  in  the  first  in- 
stance, all  the  evidence  upon  which  he  re- 
lies; and  he  cannot,  after  going  into  part 
of  his  case,  reserve  the  residue  of  his  evi- 
dence for  a  subsequent  opportunity.'*  Jones 
Ev.  §  809. 

"Rebuttal  testimony  should  rebut  the  tes- 
timony advanced  by  the  other  side,  and 
should  consist  of  nothing  which  might  prop- 
erly have  been  advanced  as  proof  in  chief." 
2  Elliott,  Ev.  §§  947,  948. 

While  the  court,  in  its  discretion,  might 
have  permitted  the  evidence  to  be  intro- 
duced at  the  time  it  was  offered,  yet,  since 
it  was  not  rebuttal  evidence,  and  no  show- 
ing is  made  as  to  why  it  was  not  brought 
forward  in  chief,  nothing  to  indicate  that 
appellant  was  not  in  possession  of  the  evi- 
dence at  the  time  he  was  developing  his 
case  in  chief,  nothing  to  show  that  it  had 
been  discovered  only  after  appellee  had 
brought  forward  its  testimony,  the  court 
did  not  abuse  its  discretion  in  rejecting  it. 
It  was  within  the  discretion  of  the  court  to 
do  so,  and  there  was  no  error  in  its  ruling. 
2  Elliott,  Ev.  §  948,  and  cases  cited  in  note 
20;  Underbill,  Ev.  p.  661. 

The  record,  upon  the  whole,  is  free  from 
prejudicial  error,  and  the  judgment  is  there- 
fore affirmed. 
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V. 

JOHN  A.  ARNOLD. 

(36  R.  I.  450,  87  Atl.  17.) 

Pleading  —  statutory  liability  of  direct- 
ors —  failure  to  Ale  certificate  of 
stoclc  payment. 

I.  To  render   directors  of  a  corporation 

Note.  —  Liahility  of  directors  under 
statutes  purporting  to  make  them 
liable  for  contracting  debts  in  excess 
of  a  fixed  limit, 

I.  Introductory,  1029. 

II,  Forms  of  statute,  1030. 

III.  General  rules  of  construction,  1031. 

IV.  Nature  of  liability. 

a.  In  general,    3031. 

b.  Whether  joint  or  several,  1033. 
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personally  liable  for  failure  to  file  a  cer- 
tilicate  of  payment  of  the  capital  stock  un- 
der a  statute  compelling  them  to  do  so 
within  a  certain  time  after  payment  of  the 
last  instalment  of  the  stock  ''fixed  and  lim- 
ited" by  statute  or  vote  of  the  corporation, 
the  complaint  must  show  that  the  capital 
was  fixed  and  limited,  and  that  the  last 
instalment  had  been  paid. 

Corporation  *-  director's  liability  •» 
debt  in  exoesA  of  capital  —  bank- 
ruptcy dividend. 

2.  The  statutory  liability  to  creditors  of 
directors  of  a  corporation  for  contracting 
debts  in  excess  of  the  paid-up  capital  is  not 
affected  by  the  fact  that  the  debt  had  been 
reduced  under  the  paid-up  capital  by  divi- 
dends in  bankruptcy  proceeding. 

(June  20,  1913.) 


EXCEPTIONS  by  plaintiff  to  rulings  of 
the  Superior  Court  for  Providence  and 
Bristol  Counties  made  during  the  trial  of 
an  action  to  enforce  the  statutory  liability 
of  a  director  in  the  Pawtucket  Steam  &  Gas 
Pipe  Company,  which  resulted  in  a  verdict 
in  defendant's  favor.    Sustained  in  part. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Henry  E.  Tiepke,  Henry  M. 
Boss,  Jr.,  and  Louis  W.  Dunn,  for  plain- 
tiff: 

Defendant  is  liable  notwithstanding  pay- 
ments by  the  trustee  in  bankruptcy  reduced 
the  debts  below  the  statutory  limit. 

Merchants'  Bank  v.  Stevenson,  10  Gray, 
232;  Re  O'Connor,  21  R.  I.  465,  79  Am.  St. 
Rep.  814,  44  Atl.  591 ;  Sayles  v.  Bates,  15  R. 
I.  342,  6  Atl.  497;  Flint  v.  Boston  Woven 


V.  What  directors  are  liable. 

a.  Necessity  that  directors  be  such 

wlien  excess  occurs,  1033. 

b.  Necessity  of  assent. 

1.  In  general,  1034. 

2.  What     constitutes     assent, 

1036. 
VI.  When  liability  arises. 

a.  In  general,  1037. 

b.  Determination     of     amount     of 

paid-in     capital     stock,     sub- 
scribed capital  stock,  etc.,  1037. 
c«  Determination     of     amount    of 
debts. 

1.  In  general,  1039. 

2.  What  debts  included. 

(a). In  general,  1039. 

(b)  Ordinary  debts,  1040.. 

(c)  Bonded     indebtedness, 

1040. 
<d)  Mortgage       indebted- 
ness, 1040. 

(e)  Debts  due  a  director, 

1040, 

(f)  Debts    due    a    stock* 

holder,  1041. 

(g)  Advances     made     by 

factors,  1041. 
(h)  Certificates  of  deposit, 

1042. 
(i)   Torts,  1042. 

3.  Evidence  as  to  debts,  1043. 

d.  Effect  of  waste  or  destruction  of 

assets  by  assignee,  1043. 

e.  Effect    of    reduction    of    debts, 

1043. 
VII.  To  w^hom  liability  extends. 

a.  In  general,   1044. 

b.  To  what  creditors. 

1.  In  general,  1045. 

2.  Doctrine  that   liability   ex- 

tends   only    to    creditors 
whose     debts     are     con- 
tracted in  excess  of  fixed 
limit,    1045. 
VIII.  Enforcement  of  the  liability. 

a.  Who  may  enforce,  1046. 

b.  Where  liability  may  be  enforced, 

1047. 

c.  When  liability  may  be  enforced, 

1048. 
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IX.  Applicability    of    statute    of    limita- 
tions. 

a.  In  general,  1050. 

b.  When    statute    begins    to    run, 

1051. 
X.  Effect  of  expiration  of  corporate  life, 
1052. 

/.  Introductory. 

As  indicated  in  the  title,  the  liability  of 
directors  under  statutes  which  simply  limit 
the  indebtedness  of  the  corporation  with- 
out expressly  making  them  liable  in  case 
this  indebtedness  is  exceeded  is  not  dis- 
cussed. In  this  connection  it  has  been  held 
that  where  the  statute  limits  the  indebted- 
ness, but  does  not  make  the  directors  liable 
for  debts  contracted  in  excess  of  the  limit, 
they  are  not  liable,  there  being  no  such  lia- 
bility at  common  law.  Frost  Mfg.  Co.  v. 
Foster,  76  Iowa,  535,  41  N.  W.  212.  It  has 
been  stated  that  the  liability  is  of  purely 
statutory  origin.  Manns  Mercantile  Co.  v. 
Smith,  -—  Miss.  — ,  64  So.  929. 

See  in  this  connection  the  Kentucky  cases 
discussed  in  II.  infra. 

The  liability  is  limited  to  the  amount  of 
excess.  This  is  assumed  in  the  cases.  It 
was  expressly  admitted  in  White  v.  How, 
3  McLean,  111,  Fed.  Cas.  No.  17,548. 

That  such  a  liability  continues  after  the 
death  of  the  directors  against  their  prop- 
erty in  the  hands  of  an  executor  or  admin- 
istrator is  apparently  provided  by  statute 
in  Massachusetts.  Hudson  v.  J.  B.  Parker 
Mach.  Co.  173  Mass.  242,  53  N.  E.  887. 
See  McComb  v.  Kellogg,  16  N.  Y.  S.  R.  16, 
1  N.  Y.  Supp.  206,  infra,  IV.  a,  in  this  con- 
nection. 

The  statute  does  not  apply  in  case  of  an 
association  exercising  corporate  powers 
without  legal  authority,  but  applies  only 
in  case  of  de  jure  corporations.  Gay  v. 
Kohlsaat,  223  111.  260,  79  N.  E.  77. 

Such  statutes  may  be  abrogated  or  re- 
pealed by  other  statutes  extending  the 
power  of  the  corporation  to  create  debts. 

Thus,  a  statute  fixing  the  maximum  limit 
of  corporate  indebtedness  at  one  half  the 
capital  stock  paid  in,  and  making  the  di- 
rectors liable  for  any  excess  of  debts  and 
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Hose  &  Rubber  Co.  183  Mass.  114,  66  N.  E. 
592;  Merchants'  Bank  v.  Stevenson,  5  Allen, 
398;  Leighton  v.  Campbell,  17  R.  I.  61,  9 
L.RJI.  187,  20  Atl.  14. 

In  accordance  with  the  Leighton  Case, 
supra. 

Margarge  &  Green  Co.  v.  Ziegler,  9  Pa. 
Super.  Ct.  438;  Frank  P.  Miller  Paper  Co. 
V.  York  Coated  Paper  Co.  34  Pa,  Super.  Ct. 
315. 

Messrs.  WlHiam  A.  Spiccr,  Jr.,  Frank 
H.  Swan,  and  Edwards  &  Angell,  for 
defendant : 

A  party  who  seeks  to  enforce  the  liability 
of  corporate  officers  under  a  statute  must 
allege  and  prove  affirmatively  every  fact, 
default,  or  contingency  upon  which  his  right 
to  recover  depends. 


Nassau  Bank  v.  Brown,  30  N.  J.  £q.  47S| 
Continental  Nat.  Bank  v.  Buford,  107  Fed. 
188;  Merchants'  Bank  v.  Stevenson,  5  AUea, 
398;  Chambers  v.  Lewis,  28  N.  Y.  454; 
Whitney  v.  Cammann,  137  N.  Y.  342,  33  N. 
E.  305;  Anfenger  v.  Anzeiger  Pub.  Co.  9 
Colo.  377,  12  Pac.  400;  15  Enc.  PI.  &  Pr.  76; 
2  Thomp.  Corp.  §§  1346,  1798. 

''After  the  payment  of  the  last  instal- 
ment" means  after  payment  of  the  entire 
capital  (fixed  or  increased). 

Austin  V.  Berlin,  13  Colo.  198,  22  Pac. 
433;  Clow  v.  Brown,  150  Ind.  185,  48  N.  E. 
1034,  49  X.  E.  1057;  Leighton  v.  Campbell, 
17  R.  L  51,  9  L.R.A.  187,  20  Atl.  14;  Provi- 
dence Steam -Engine  Co.  v.  Hubbard,  101  U. 
S.  188,  25  L.  ed.  786;  10  Cyc.  853;  Mer- 
chants' Bank  v.  Stevenson,  5  Allen,  398. 


liabilities  above  this  limit,  is  repealed  as 
to  a  corporation  which  is  authorized  by  the 
legislature  of  the  state  to  issue  its  bonds 
and  notes  to  such  an  amount  as,  in  addition 
to  means  derived  from  its  stock,  should  be 
necessary  and  sufficient  for  the  construc- 
tion and  equipment  of  its  road.  Niagara 
Bridge  Works  v.  Jose,  59  N.  H.  81. 

So,  a  statute  providing  that  the  capital 
stock  or  indebtedness,  or  both,  of  any  cor- 
poration created  by  general  or  special  law, 
may,  with  the  consent  of  the  persons  or 
bodies  corporate  holding  the  larger  amount 
of  the  value  of  its  stock,  be  increased  to 
such  an  amount  in  the  aggregate  of  each 
as  it  shall  be  necessary  to  accomplish  and 
carry  on  and  enlarge  the  business  and  pur- 
poses of  the  corporation,  repeals  an  existing 
statute  limiting  the  amount  of  indebtedness 
of  the  corporation,  and  making  the  directors 
liable  for  any  excess  over  this  limit.  Miller 
V.  York  Coated  Paper  Co.  39  Pa.  Super.  Ct. 
538. 

The  statute  governing  the  liability  of 
directors  was  held  repealed  in  Rice  v.  Ken- 
nedy, 76  Vt.  380,  57  Atl.  971;  therefore 
the  directors  who  had  assented  to  an  ex- 
cess of  indebtedness  were  held  not  liable. 

//.  Forms  of  statute. 

There  are  two  general  forms  of  statutory 
provisions  governing  this  question.  First: 
There  is  the  form  which  provides  in  sub- 
stance that  in  case  of  an  excess  of  debts 
over  a  stated  limit,  the  directors  shall  be 
liable  therefor. 

Second :  Another  form  prohibits  the  con- 
tracting of  debts  above  a  stated  limit,  and 
then  provides  that  in  case  of  excess  the  di- 
rectors shall  be  liable  therefor. 

The  variations  of  the  statutes  in  other 
respects  are  numerous.  The  limit  of  debts 
is  variously  fixed  at  "50  per  cent  of  the 
capital  stock,"  "the  paid-in  capital  stock," 
"the  subscribed  capital  stock,"  "the  solvent 
stock,"  and  in  some  instances  several  times 
the  capital  stock. 

Again,  the  statutes  vary  in  making  the 
directors  liable  generally;  in  making  them 
liable  generally,  but  providing  that  dis- 
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senting  directors  may  be  relieved  of  this 
liability.  Others  impose  a  liability  only 
upon  assenting  directors,  or  upon  directors 
who  contracted  the  debt,  or  upon  directors 
who  consented  to  the  indebtedness,  or  di- 
rectors under  whose  administration  the  ex- 
cess happened. 

The  liability  is  usually  to  the  creditors 
of  the  corporation,  but  it  has  been  fixed 
in  favor  of  the  corporation  itself,  and  to 
the  creditors  in  case  of  dissolution. 

Many  other  variations  in  the  statutes  will 
be  noticed  in  the  discussion,  infra.  Many 
of  the  questions  which  arise  within  the 
scope  of  the  present  note  are  answered  by 
the  statute  governing  the  case.  In  fact,  a 
decisionals  valuable  only  in  so  far  as  the 
statute  construed  is  similar  to  the  one  gov> 
erning  the  case  in  which  the  user  may  be 
interested.  Consequently,  any  examination 
of  the  question  here  annotated  should  b«^in 
with  an  examination  of  the  statute  govern- 
ing the  case  in  which  the  user  may  be  in- 
terested. No  attempt  has  been  made  in  the 
note  to  set  out  all  statutes  governing  the 
question,  but  only  those  discussed  by  the 
courts.  There  are  doubtless  many  statutes 
that  have  never  been  construed  by  the 
courts,  and  it  is  doubtless  a  fact  that  many 
of  the  decisions  have  been  rendered  inap- 
plicable even  in  the  jurisdiction  in  which 
rendered  by  changes  in  the  statute.  The 
necessity  for  first  examining  the  statute 
thus  appears. 

Certain  forms  of  statutes  do  not  expressly 
make  the  directors  liable  for  incurring  an 
excess  indebtedness,  but,  after  limiting  the 
indebtedness,  provide  that  the  directors  are 
liable  for  any  intentional  fraud  for  failing 
or  refusing  to  comply  substantially  with  the 
articles  of  incorporation.  Under  such  a 
statute  it  was  held  in  Stafford  v.  Cain,  13 
Ky.  L.  Rep.  639,  that  directors  who  know- 
ingly incurred  an  indebtedness  in  excess  of 
the  prescribed  limit  were  guilty  of  an  in- 
tentional fraud  within  the  meaning  of  the 
statute,  and  a  creditor  whose  debt  was  cre- 
ated with  the  knowledge  on  the  part  of 
the  directors  that  the  indebtedness  had  al- 
ready reached  the  limit  prescribed,  and  who 
failetl  to  make  his  debt  out  of  the  corporate 
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The  statute  terminates  directors*  liability 
for  a  debt  contracted  while  the  indebted- 
ness exceeds  the  paid-in  capital,  upon  the 
reduction  of  such  indebtedness  to  the 
amount  of  said  capital. 

Flint  V.  Boston  Woven  Hose  &  Rubber 
Co.  183  Mass.  114,  66  N.  E.  592;  Slater  v. 
Taylor,  146  111.  App.  97,  241  HI.  102,  89  N. 
E.  271;  Leighton  v.  Campbell,  17  R.  I.  61, 
9  L.R.A.  187,  20  Atl.  14;  Tradesman  Pub. 
Co.  V.  Knoxville  Car  Wheel  Co.  96  Tenn. 
634,  31  L.R.A.  693,  49  Am.  St.  Rep.  943,  32 
S.  W.  1097;  Moore  v.  Lent,  81  Cal.  502,  22 
Pac.  875;  Merchants'  Bank  v.  Stevenson,  10 
Gray,  232. 

Dividends  in  bankruptcy  are  a  reduction 
within  the  statute. 

Flint  V.  Boston  Woven  Hose  &  Rubber  Co. 


183  Mass.  114,  66  N.  E.  692;  Merchants' 
Bank  v.  Stevenson,  10  Gray,  236;  2  Thomp. 
Corp.  §  1346;  Leighton  v.  Campbell,  17  R.  I. 
53,  9  L.R.A.  187,  20  Atl.  14. 

Parkhurst,  J.,  delivered  the  opinion  of 
the  court: 

This  is  an  action  on  the  case,  brought  by 
the  plaintiff,  a  creditor  of  the  Pawiucket 
Steam  &  Gas  Pipe  Company,  a  Rhode  Island 
corporation  created  by  special  act  of  the 
general  assembly,  to  enforce  certain  statu- 
tory liabilities  alleged  to  have  been  incurred 
by  the  defendant  as  a  director  of  said  com- 
pany, under  the  provisions  of  Pub.  Stat.  R. 
I.  1882,  chap.  156,  later  re-enacted  as  Gen. 
Laws  (R.  L)  1896,  chap.  180. 

The  declaration  contains  three  counts,  but 


property,  could  recover  from  the  directors, 
and  it  was  held  no  protection  to  them  that 
they  believed  that  the  debt  would  be  paid. 
Approved  in  Gunther  v.  Baskett  Coal  Co. 
107  Ky.  44,  52  S.  W.  931. 

Nor  does  the  fact  that  the  existing  in- 
debtedness is  secured  by  mortgage,  and  is 
therefore  of  record,  charge  the  creditor  with 
notice  that  the  indebtedness  had  already 
exceeded  the  limit  prescribed  by  the  articles 
of  incorporation.    Stafford  v.  Cain,  supra. 

Under  this  statute  directors  who  turn 
the  management  of  the  corporation  over 
to  a  managing  officer  who  runs  the  business 
without  the  knowledge  or  control  of  the  di- 
rectors concerning  the  creation  of  liabilities 
in  excess  of  a  charter  limit,  and  who,  upon 
their  attention  being  called  to  the  fact  that 
an  excess  indebtedness  had  been  incurred, 
ratified  the  same  by  giving  a  note  therefor, 
are  liable  under  such  statute.  Randolph  v. 
Ballard  County  Bank,  142  Kv.  145,  134  S. 
W.   165. 

That  they  must  be  directors  at  the  time 
the  debt  was  incurred,  under  the  Kentucky 
form  of  statute,  is  held  in  Gunther  v.  Bas- 
kett Coal  Co.  supra. 

III.  General  rules  of  cmistruction. 

A  rule  sustained  by  the  practically  uni- 
form current  of  authorities  is  that  such 
statutes  as  are  the  subject  of  this  note  are 
to  be  strictly  construed.  Woolverton  v. 
Taylor,  132  111.  197,  22  Am.  St.  Rep.  521, 
23  N.  E.  1007;  Lewis  v.  Montgomery,  146 
111.  30,  33  N.  E.  880;  Slater  v.  Taylor,  241 
111.  102,  89  N.  E.  271 ;  Walker  v.  Birchard, 
82  Iowa,  388,  48  N.  W.  71. 

It  has  been  stated  that,  at  least,  the  lia- 
bility of  the  directors  should  clearly  ap- 
pear. Moore  v.  Lent,  81  Cal.  502,  22  Pac. 
875. 

Every  intendment  and  presumption  is  in 
favor  of  the  director,  who  is  to  be  held  lia- 
ble only  on  full  and  strict  proof  of  all  the 
facts  by  the  statute  made  essential  to  cre- 
ate the  liability.  Irvine  v.  McKeon,  23  Cal. 
472. 

The  rule  of  strict  construction  is  applied 
to  such  statutes  by  some  courts  for  the  rea- 
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son  that  the  statutes  are  regarded  as  cre- 
ating a  forfeiture  or  imposing  a  penalty. 
Ibid.;  Schofield  v.  Henderson,  67  Ind.  258; 
Merchants'  Bank  v.  Stevenson,  7  Allen,  489 ; 
Manns  Mercantile  Co.  v.  Smith,  —  Miss.  — , 
64  So.  929;  Kritzer  v.  Woodson,  19  Mo. 
327;  Morimura  v.  Traeger,  11  Pa.  Dist.  R. 
378;  Tradesman  Pub.  Co.  v.  Knoxville  Car 
Wheel  Co.  95  Tenn.  634,  31  L.R.A.  693,  49 
Am.  St.  Rep.  943,  32  S.  W.  1097. 

Any  general  characterization  of  such  stat- 
utes as  penal,  however,  at  once  meets  with 
contradictions  in  the  decisions.  That  such 
a  statute  imposes  a  penalty  was  denied  in 
Neal  V.  Moultrie,  12  Ga.  104,  in  determining 
whether  the  right  to  sue  was  barred  by  a 
special  short  term  statute  of  limitations 
applicable  to  penalties,  fines,  or  forfeitures. 
In  this  jurisdiction,  however,  it  is  treated 
as  a  statutory  remedy  which  must  be  strict- 
ly pursued.     Banks  v.  Darden,  18  Ga.  31 8i 

This  strict  construction  is  evidenced  in 
Walker  v.  Birchard,  82  Iowa,  388,  48  N.  W. 
71,  where,  under  a  statute  making  the  di- 
rectors of  a  railroad  company  which  has  re- 
ceived taxes  voted  in  aid  thereof  under  stat- 
utory provisions,  liable  to  the  stockholders 
of  the  corporation  for  double  the  amount, 
estimated  at  its  par  value,  of  the  stock  held 
by  them,  for  encumbering  the  road  in  ex- 
cess of  a  stated  sum,  the  directors  were 
held  not  so  liable  where  they  encumbered 
the  road  in  excess  of  the  sum  named  in  the 
statute  prior  to  the  voting  of  the  tax.  The 
court  expressed  the  opinion  that  the  di- 
rectors are  personally  liable  to  stockholders 
only  in  cases  where,  after  the  company  has 
received  taxes  voted  in  its  aid,  the  bonds 
are  issued  by  their  authority  in  excess  of 
the  limits  named  in  the  statute,  and  the 
stock  is  thereby  rendered  of  less  value.  The 
statute  limited  the  right  of  the  stock- 
holders to  recover  to  cases  in  which  theii 
stock  was  rendered  of  less  value  or  lost  by 
the  incurring  of  the  indebtedness. 

IV,  Nature  of  liahUity. 

a.  In  general. 

There  is  very  little  harmony  in  the  de- 
cisions  as   to  the  nature  of   the   liability 
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the  second,  since  abandoned  by  the  plaintiff, 
need  not  be  considered.  In  the  first  count 
the  pfaintiff  attempts  to  set  forth  a  case 
within  that  portion  of  the  statute  imposing 
a  penalty  upon  directors  for  failure  to  make 
and  file  a  certificate  stating  the  amount  of 
capital  stock  added  and  paid  in,  within  ten 
days  after  the  payment  of  the  last  instal- 
ment of  the  increase  thereof.  To  this  count 
the  defendant  demurred,  contending  that 
the  plaintiff  had  not  stated  a  case  within 
the  terms  of  the  statute.  The  third  count 
seeks  to  impose  upon  the  defendant  a  di- 
rector's liability  under  the  statute,  un  the 
ground  that  the  total  indebtedness  of  the 
company  was  allowed  to  exceed  the  amount 
of  its  capital  stock  actually  paid  in,  while 
the  defendant  was  one  of  its  directors.    To 


this  count  the  defendant  pleaded  the  gen- 
eral issue,  and  also  filed  a  special  plea  stat- 
ing that  prior  to  the  commencement  of  this 
suit  the  debts  of  the  company  had  been 
reduced  below  the  amount  of  the  capital 
stock  paid  in,  by  the  payment  of  certain 
dividends  in  bankruptcy.  To  this  special 
plea  the  plaintiff  demurred. 

Both  demurrers,  that  of  the  defendant  to 
the  first  count  and  that  of  the  plaintiff  to 
the  special  plea  to  the  third  count,  were  de- 
cided on  February  15,  1910,  in  favor  of  the 
defendant,  and  these  rulings  were  duly  ex- 
cepted to.  Subsequently,  on  October  20, 
1910,  the  case  was  heard  on  its  merits  be- 
fore a  judge  of  the  superior  court  and  a 
jury,  the  defendant  admitting  for  the  pur- 
pose of  the  suit  substantially  all  the  allega- 


created  by  such  statutes.  As  stated  in 
III.  supra,  such  statutes  have  been  regarded 
as  penal  in  character.  That  such  a  statute 
is  penal  in  character  is  sustained  also  in 
Motley  v.  Pratty  13  Misc.  758,  35  N.  Y. 
Supp.  184;  National  Bank  v.  Dillingham, 
147  N.  Y.  603,  49  Am.  St.  Rep.  692,  42  N. 
E.  338;  First  Nat.  Bank  v.  Price,  infra. 

So,  a  statute  providing  that  the  whole 
amount  of  the  debts  of  a  bank  at  any  one 
time  shall  not  exceed  twice  the  capital  stock 
actually  paid  in,  exclusive  of  the  sums  due 
on  deposits,  and  making,  in  case  of  any  ex- 
cess, the  act  of  incorporation  void,  and  the 
directors  under  whose  administration  it 
shall  happen  liable  for  the  same,  has  been 
held  to  make  the  directors  of  the  bank  per- 
sonally liable  to  an  action  of  debt  for  a 
penalty.  Sturges  v.  Burton,  8  Ohio  St.  215, 
72  Am.  Dec.  582. 

A  atatute  providing  that  a  corporation 
shall  not  incur  an  indebtedness  beyond  the 
certain  stated  amount,  and  providing  that 
the  directors  creating,  or  consenting  to  the 
creation  of,  a  debt  in  excess  of  such  limit, 
shall  be  personally  liable  therefor  to  the 
treasurer  of  the  corporation,  is  penal  in 
its  nature,  and  an  action  thereon  cannot 
be  joined  with  one  against  the  directors  for 
failure  of  the  corporation  to  file  an  annual 
report,  since  the  two  causes  of  action  do 
not  arise  out  of  the  same  transaction.  Mot- 
ley V.  Pratt,  13  Misc.  758,  35  N.  Y.  Supp. 
184. 

Again,  the  liability  of  directors  has  been 
hel4  to  be  in  the  nature  of  a  suretyship. 
Slater  v.  Taylor,  241  111.  102,  89  N.  E.  271; 
see  also  Woolverton  v.  Taylor,  132  111.  197, 
22  Am.  St.  Rep.  521,  23  N.  E.  1007,  infra, 
IX.  b. 

The  liability  of  directors  under  such  stat- 
utes has  also  been  stated  to  be  in  the  nature 
of  a  specialty.  Neal  v.  Moultrie,  12  Ga.  104, 
approved  in  Banks  v.  Darden,  18  Ga.  318, 
where  the  court  stated  that  as  to  the  ground 
of  demurrer  that  a  suit  by  a  creditor  of 
the  corporation  against  the  director  should 
have  been  for  the  excess,  and  that  such  a 
statutory  provision  was  penal,  and  tliat  any 
creditor  of  the  corporation,  even  for  $5,  was 
entitled  to  recover  the  whole  amount  of 
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excess,  leaving  the  rest  remediless  as  to 
this  particular  security,  it  could  not  as- 
sent to  such  a  construction  of  the  act. 

Again,  it  has  been  treated  as  contractual, 
and  therefore  the  repeal  of  the  statute  im- 
posing it  after  the  directors  assented  to 
the  excess  indebtedness,  and  before  the  ac- 
tion is  brought,  does  not  terminate  the 
liability.  Charles  £.  Brown  &  Co.  v.  Ware, 
87  Vt.  121,  88  Atl.  507. 

In  Farr  v.  Briggs,  72  Vt.  225,  82  Am.  St. 
Rep.  930,  47  Atl.  793,  a  statute  prohibiting 
the  creation  of  debts  beyond  the  subscribed 
capital  stock  bv  the  directors  of  the  corpo- 
ration, and  making  them  liable  for  a  viola- 
tion of  the  provision  of  such  statute,  was 
held  not  penal  in  its  nature,  but  contrac- 
tual, and  tlierefore  enforceable  in  a  state 
other  than  that  in  which  the  corporation 
was  organized. 

A  contrary  holding  appears  in  First  Nat. 
Bank  v.  Price,  33  Md.  488,  3  Am.  Rep,  204, 
13  Mor.  Min.  Rep.  485,  where  the  liability 
waa  held  to  be  penal,  and  therefore  not  en- 
forceable in  a  state  other  than  that  of  its 
enactment. 

In  McComb  v.  Kellogg,  16  N.  Y.  8.  R.  16, 
1  N.  Y.  Supp.  206,  holding  that  a  right  of 
action  under  such  statute  survives  against 
the  estate  of  a  deceased  director,  the  court 
states  that  the  liability  of  the  assenting 
director  under  the  statute  is  a  contract,  and 
not  a  penal,  liability. 

See  Field  v.  Haines,  28  Fed.  919,  infra, 
VIII.  b,  where  such  a  statute  was  held  to 
create  a  contractual  liability. 

With  reference  to  the  .nature  of  the  lia- 
bility created  by  such  a  statute,  the  court 
in  Knower  v.  Haines,  31  Fed.  513,  states 
that  such  a  liability,  under  a  statute  like 
this,  before  suit  brought  to  fix  it,  is  not  a 
debt  nor  any  fixed  obligation  to  pay,  but  is 
only  that  from  which  by  the  prescribed 
course  an  obligation  to  pay  may  be  raised. 

The  nature  of  the  liability  created  by 
such  a  statute  depends  in  a  large  measure 
upon  the  ultimate  question  before  the  court 
for  decision.  It  has  seemed  advisable,  there- 
fore, not  to  treat  the  abstract  question  of 
the  nature  of  the  liability  arising  under 
such  statutes  exhaustively,  but  to  refer  to 
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tions  of  the  third  count,  including  that  of 
excess  of  indebtedness  over  paid-in  capital 
stock,  and  that  as  to  the  amount  of  the 
debt  which  it  was  sought  to  recover.  This 
debt  was  admitted  by  the  defendant  and 
proved  by  the  plaintiff  to  be  $1,154.28,  with 
interest  thereon  from  June  13,  1907.  The 
only  defense  claimed  was  that  set  up  under 
the  special  plea  to  the  third  count.  Upon 
motion  of  the  defendant,  the  jury  was  di- 
rected to  return  a  verdict  of  not  guilty  in 
■favor  of  the  defendant,  and  thereupon  the 
plaintiff  preferred  its  bill  of  exceptions,  on 
which  the  case  is  now  before  this  court. 

The  bill  contains  six  exceptions,  which 
will  be  more  fully  set  forth  hereinafter.  The 
first  two  are  to  the  rulings  sustaining  the 
defendant's  demurrer  to  the  first  count  of 


the  declaration,  and  overruling  the  plain- 
tiff's demurrer  to  the  special  plea  to  the 
third  count.  The  other  rulings  excepted  to 
relate  to  testimony  excluded  or  admitted  in 
accord  with  the  rulings  on  the  demurrers, 
and  to  the  direction  of  a  verdict  for  de- 
fendant. 

The  first  exception  was  to  the  decision 
sustaining  the  demurrer  to  the  first  count. 
The  provisions  of  the  statute  under  which 
it  is  sought  to  charge  the  defendant  with 
liability  in  the  first  count  are  as  follows 
(Pub.  Stat.  1882,  chap.  156,  §§  1,  2,  3;  Gen. 
Laws  1898,  chap.  180,  §§  1,  2,  3): 

"Section  1.  The  members  of  every  incor- 
porated manufacturing  company  shall  be 
jointly  and  severally  liable  for  all  debts  and 
contracts   made  and  entered  into   by  such 


it  in  connection  with  the  various  questions 
in  connection  with  which  it  arises. 


h.  Whether  joint  or  several. 

The  action  must  be  m-aintained  against 
all  the  directors  under  a  statute  providing 
that  if  the  indebtedness  of  the  corporation 
at  any  time  exceeds  the  amount  of  its  capi- 
tal stock,  directors  of  such  corporation  cre- 
ating such  indebtedness  shall  be  personally 
individually  liable  for  such  excess  to  the 
creditors  of  the  corporation.  McClave  v. 
Thompson,  36  Hun,  365. 

Under  a  charter  provision  making  the  di- 
rectors under  whose  administration  an  ex- 
cess shall  occur  liable  for  the  same,  without 
providing  any  means  by  which  any  one  of 
the  directors  may  escape  this  liability,  an 
action  cannot  be  brought  against  a  single 
director,  unless  a  sufficient  averment  is 
made  showing  why  the  others  are  left  out. 
Banks  v.  Darden,  18  Ga.  318. 

But  it  is  not  necessary  for  the  creditor 
to  join  the  representatives  of  deceased  di- 
rectors under  a  statute  authorizing  him  to 
sue  the  survivor  alone,  but  giving  him  dis- 
cretion to  sue  the  survivor,  or  representa- 
tive of  the  deceased  person,  or  the  survivor 
in  the  same  action  with  the  representative  of 
such  deceased  person.  Hargroves  v.  Cham- 
bers, 30  Ga.  580.  Some  of  the  deceased  di- 
rectors had  personal  representatives  living 
in  the  jurisdiction  of  the  court  in  which 
the  suit  was  brought. 

Where  the  directors  knowingly  incur  the 
excess  indebtedness,  or,  being  ignorant, 
where  such  ignorance  is  inexcusable,  an  ac- 
tion for  contribution  will  not  be  allowed  in 
favor  of  some  of  the  directors  who  are  com- 
pelled to  pay  the  debt,  against  other  di- 
rectors. Rogers  v.  Bonnett,  2  Okla.  553,  37 
Pac.  1078. 

The  statute  involved  in  Cornwall  v.  East- 
ham,  2  Bush,  561,  provided  that  the  direc- 
tors shall  be  individually  liable  jointly  and 
severally  to  the  creditors  of  the  company  for 
the  excess,  and  an  action  was  maintained 
against  one  of  the  directors. 
L.R.A.1915D. 


V.  What  directors  are  liahle. 

a,  Necessity  that  directors  he  such  when 
excess  occurs. 

The  statutes  regulating  this  subject  usu- 
ally provide  that  the  directors  who  con- 
tracted the  debts  in  excess  of  the  limit  fixed, 
or  those  under  whose  administration  the 
excess  happened,  are  liable  therefor. 

Even  if  the  statutes  do  not  expressly 
make-  those  who  were  directors  at  the  time 
of  contracting  the  debt  liable  therefor,  that 
construction  is  given. 

Thus,  under  a  statute  providing  that  the 
company  shall  not  contract  debts  exceed- 
ing three  fourths  the  amount  of  its  capital 
stock  paid  in,  and  that  if  such  an  indebted- 
ness shall  exceed  the  amount  aforesaid,  the 
directors  and  stockholders  shall  be  person- 
ally holden  to  the  creditors  of  such  com- 
pany, the  directors  and  stockholders  who 
were  such  at  the  time  the  debt  was  con- 
tracted are  liable,  and  not  those  who  oc- 
cupied that  position  when  suit  was  brought. 
Windham  Provident  Inst,  for  Sav.  v. 
Sprague,  43  Vt.  502.  Altliough  the  debt 
sued  upon  in  this  case  was  contracted  in 
excess  of  the  limit,  at  the  time  the  directors 
held  liable  therefor  ceased  to  be  stock- 
holders (and  apparently  directors)  the 
debts  of  the  company  had  been  reduced 
within  the  limit,  but  the  company  was  in- 
solvent. The  assets  had  been  used  in  pay- 
ing other  claims,  leaving  the  debt  in  ques- 
tion unpaid. 

So,  under  the  Kentucky  form  of  statute 
set  forth  in  II.  supra,  it  is  necessary  that 
parties  sought  to  be  held  liable  were  di- 
rectors at  time  the  debt  was  contracted. 
Gunther  v.  Baskett  Coal  Co.  107  Ky.  44,  52 
S,  W.  931. 

If  the  term  of  offioe  »f  certain  directors 
has  expired  before  debts  are  contracted  in 
excess  of  the  solvent  stock,  such  directors 
are  not  liable,  although  the  new  board  of 
directors  proceeds  to  pay  the  bonds  so  is- 
sued in  excess  of  the  solvent  stock,  leaving 
the  bonds  issued  during  the  term  of  the 
previous  board  unpaid.  Schofield  v.  Hen- 
1  derson,  67  Ind.  258. 
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company,  except  as  hereinafter  provided, 
until  the  whole  amount  of  the  capital  stock 
fixed  and  limited  by  the  charter  of  said  com- 
pany, or  by  vote  of  the  company  in  pur- 
suance of  the  charter  or  of  law,  shall  have 
been  paid  in  and  a  certificate  thereof  shall 
have  been  made  and  recorded  in  a  book  kept 
for  that  purpose,  in  the  office  of  the  town 
clerk  of  the  town  wherein  the  manufactory 
is  established,  and  no  longer,  except  as  here- 
inafter provided. 

"Section  2.  The  president  and  directors, 
with  the  treasurer  and  clerk  of  such  com- 
pany, within  ten  days  after  the  payment  of 
the  last  instalment  of  the  capital  stock  fixed 
and  limited  by  the  charter  or  by  vote  of 
the  company,  in  pursuance  of  the  charter 
or  of  law,  shall  make  a  certificate  stating 


the  amount  of  the  capital  so  fixed  and  paid 
in,  which  certificate  shall  be  signed  and 
sworn  to  by  the  president,  treasurer  and 
clerk  and  by  a  majority  of  the  directors, 
and  they  shall,  within  said  ten  days,  lodge 
the  same  to  be  recorded  in  the  book  kept  as 
aforesaid  in  the  ofiice  of  the  town  clerk  of 
the  town  wherein  the  manufactory  shall  be 
established.  In  case  of  increase  of  the  capi- 
tal stock  of  said  companies,  like  proceed- 
ings shall  be  had  as  to  the  amount  added , 
and  paid  in. 

"Section  3.  If  any  of  said  officera  shall 
refuse  or  neglect  to  perform  the  duties  re- 
quired of  them  as  aforesaid,  they  shall  be 
jointly  and  severally  liable  for  all  debts  of 
the  company  contracted  after  the  expiration 


In  Bole  v.  West  View  Oil  Co.  29  Pittsb. 
L.  J.  N.  S.  98,  it  did  not  clearly  ap- 
pear at  what  time  the  indebtedness  of  the 
company  became  in  excess  of  the  amount  of 
the  capital  stock.  It  did  appear,  however, 
that  the  excess  existed  at  a  certain  stated 
date,  and  the  directors  who  served  at  that 
time  were  held  liable. 

If  the  debt  contracted  by  the  directors  in 
excess  of  the  limit  is  paid  off,  the  liability 
of  the  directors  is  terminated.  Allison  v. 
Coal  Creek  &  N.  R.  Coal  Co.  87  Tenn.  60, 
9  S.  W.  226. 

The  giving  of  new  notes  in  renewal  of  old 
ones  is  not  such  an  increase  of  indebtedness 
as  to  render  a  director  liable  therefor,  un- 
der a  statute  providing  that  no  part  of 
the  capital  stock  shall  be  withdrawn  or  in 
any  manner  diverted  from  the  legitimate 
business  of  the  company,  nor  shall  the  com- 
pany at  any  time  contract  debts  to  an 
amount  greater  than  three  fourths  of  the 
capital  actually  paid  in,  and  making  as- 
senting directors  liable  for  such  excess  to 
the  creditors  of  the  company,  although  the 
notes  in  question  were  executed  by  the 
company  at  a  time  when  the  debts  con- 
tracted by  it  were  greater  than  the  limit 
fixed  by  the  statute.  National  Bank  v. 
Paige,   53  Vt.   452. 

A  complaint  in  an  action  against  direc- 
tors which  alleged  that  the  defendants  were 
directors  of  the  corporation,  and  that  in- 
debtedness was  incurred  which  exceeded  the 
amount  of  the  limit  fixed  by  statute,  to  the 
extent  of  about  $150,000,  and  that  this  in- 
debtedness was  created  by  and  with  the  con- 
sent of  the  defendants,  states  a  cause  of 
action  against  the  directors.  Lovelace  v. 
Doran,  39  N.  Y.  S.  R.  679,  15  N.  Y.  Supp. 
278.  It  is  stated  that  it  is  to  be  assumed 
from  the  facts  stated  in  the  complaint  that 
the  plaintiff  was  a  creditor  to  whom  the 
company  had  contracted  the  excess,  or  in 
other  words  that  he  held  an  indebtedness 
which  was  contracted  by  the  company  at 
a  time  when  it  was  indebted  in  a  sum  that 
exceeded  the  limit  fixed  by  statute,  and  that 
the  defendant  directors^  as  well  as  the  cor- 
poration, assented  to  the  creation  of  such 
indebtedness  held  and  represented  by  the 
L.R.A.1915D. 


plaintiff,  and  therefore  became  personally 
and  individually  liable  to  him. 

That  those  sought  to  be  held  liable  were 
directors  when  the  excess  happened  must 
be  shown  by  the  creditor  seeking  to  im- 
pose sucli  liability.  Aimen  v.  Hardin,  60 
Ind.  119;   Schofield  v.  Henderson,  supra. 

Under  a  statute  imposing  a  liability  upon 
directors  under  whose  administration  the 
excess  happened,  it  is  necessary  that  the 
creditor  prove  that  debts  were  contracted 
under  the  administration  of  the  directors 
sought  to  be  held  liable.  Irvine  v.  McKeon. 
23  Cal.  472. 

It  must  be  alleged  that  the  excess  hap- 
pened during  the  administration  of  the  di- 
rectors sought  to  be  held  liable,  under  a 
statute  so  requiring;  a  mere  allegation  that 
there  was  an  excess  is  not  sufficient.  Mer- 
chants' Bank  v.  Stevenson,  5  Allen,  398. 

This  is  sufficiently  shown  in  a  suit  on  a 
note  which  is  signed  by  the  parties  sought 
to  be  held  liable,  as  directors.  It  will  not 
be  presumed,  in  the  absence  of  any  aver- 
ment or  allowing  to  that  effect,  that  the 
debt  was  contracted  previously  to  the  exe- 
cution of  the  note.    Aimen  v.  Hardin,  supra. 

b.  Xecessity  of  assent, 

1,  In  general. 

Some  statutes  impose  a  liability  merely 
upon  assenting  directors. 

A  similar  form  of  statute  provides  that 
directors  shall  be  liable  for  any  debts  they 
may  contract  in  the  name  of  the  company 
over  and  above  the  solvent  stock  of  such 
company.  Under  this  statute,  where  it  ap- 
pears that  the  directors  sought  to  be  held 
liable  protested  and  objected  to  the  con- 
tracting of  the  excess  debts,  they  cannot  be 
held  liable.  Schofield  v.  Henderson,  67  Ind. 
258. 

It  is  not  necessary  that  the  protest  and 
objection  of  the  writers  be  reduced  to  writ- 
ing and  signed  by  them  and  enter(^d  of 
record  in  the  proper  books  of  the  company. 
Ibid. 

Directors  who  did  not  assent  to  the  crea- 
tion of  certain  indebtedness  cannot  be  held 


J.  L.  MOTT  IRON  WORKS  v.  ARNOLD. 


1035 


of  said  ten  days  and  before  such  certificate 
shall  be  recorded  as  aforesaid." 

That  part  of  the  first  count  based  on  this 
statute,  with  which  the  demurrer  is  con- 
cerned, reads:  "And  the  plaintiff  avers  that 
the  said  company  was  duly  incorporated  on 
the  20th  day  of  June,  a.  d.  1890,  by  the 
jl^eneral  assembly  of  the  state  of  Rhode 
Island,  etc.,  and  became  subject  to  the  pro- 
visions of  chapters  152  and  155  of  the  Pub- 
lic Statutes  of  said  state,  the  capital  stock 
thereof  not  to  exceed  $100,000,  to  be  fixed 
by  a  vote  of  the  company  from  time  to  time, 
and  thereupon  the  company  was  duly  or- 
ganized, and  thereafterwards,  on,  to  wit,  the 
1st  day  of  September,  a.  d.  1891,  by  vote 
of  the  company,  the  capital  stock  was  fixed 
at  $50,000,  and  on,  to  wit,  the  2d  day  of 


March,  A.  D.  1904,  by  vote  of  the  said  gen- 
eral assembly,  the  company  was  authorized 
to  increase  its  capital  stock  to  an  amount 
not  exceeding  in  the  aggregate  $150,000,  and 
to  issue  said  increase,  to  wit,  $50,000,  as 
first  preferred  7  per  cent  stock.  And  said 
company  actually  increased  the  capital  stock 
thereof,  and  prior  to  the  Ist  day  of  Decem- 
ber, A.  D.  1905,  issued  capital  stock  in  the 
sum  of  $10,727  as  first  preferred  7  per  cent 
stock,  in  addition  to  the  amount  of  capital 
stock  theretofore  issued  and  paid  in;  and 
the  president  and  directors,  with  the  treas- 
urer and  clerk  of  said  company,  did  not, 
within  ten  days  after  the  payment  of  the 
last  instalment  of  said  increase  of  said  capi- 
tal stock  as  aforesaid,  make  a  certificate 
stating  the  amount  of  the  capital  stock  so 


to  have  assented  to  an  increase  in  the  in- 
debtedness caused  by  interest  accruing 
thereon.  McClave  v.  Thompson,  36  Hun, 
365. 

It  has  been  held,  under  a  statute  provid- 
ing that  if  the  indebtedness  of  any  company 
exceed  the  paid-in  capital  stock,  the  di- 
rectors assenting  thereto  shall  be  individ- 
ually liable  to  the  creditors  for  said  excess, 
that  the  director  sought  to  be  held  liable 
must  have  assented  to  the  debt  sued  upon. 
Allison  V.  Coal  Creek  A  N.  R.  Coal  Co.  87 
Tenn.  60,  9  S.  W.  226;  Moulton  v.  Connell, 
H.  McL.  Co.  93  Tenn.  377,  27  S.  W.  672; 
Tradesman  Pub.  Co.  v.  Knoxville  Car  Wheel 
Co.  95  Tenn.  634,  31  L.R.A.  593,  49  Am.  St. 
Rep.  943,  32  S.  W.  1097. 

In  some  statutes  dissenting  directors  who 
have  caused  their  dissent  to  be  entered  at 
large  on  the  directors'  minutes  are  ex- 
cepted frcmi  the  liability  imposed  upon  the 
directors  generally. 

Another  form  of  statute  provides  that 
any  director  who  objects  to  contracting  such 
debts,  and  who  shall  as  soon  as  may  be 
after  the  fact  comes  to  his  knowledge  file 
his  objection  in  writing,  shall  be  exempt. 

Under  these  statutes  the  director  is  lia- 
ble unless  he  has  entered  his  protest  as 
provided  by  statute.  A  director  who  has 
not  signed  a  protest  cannot  claim  exemp- 
tion by  reason  tiiereof.  Cornwall  v.  East- 
ham,  2  Bush,  561. 

A  protest  once  entered  is  not  effectual 
against  debts  subsequently  incurred  in  ex- 
cess of  l^e  prescribed  limits  with  the  con- 
currence and  sanction  of  the  protesting 
director.  Ibid.  It  is  suggested  in  this  case 
that  such  a  protest  may  be  constructively 
prospective  against  any  future  debts  be- 
yond the  capital  in  the  absence  of  concur- 
rence or  sanction. 

A  provision  contained  in  the  act  of  in- 
corporation involved  in  Neal  v.  Moultrie,  12 
Ga.  104,  and  Moultrie  v.  Smiley,  16  Ga.  289, 
made  dissenting  directors  liable  to  cred- 
itors, but  provided  that  they  in  turn  might 
recover  of  assenting  directors. 

Under  a  statute  merely  imposing  a  lia- 
bility upon  assenting  directors,  it  is  neces- 
sary to  show  that  the  directors  whom  it  is 
L.R.A.1915D. 


sought  to  hold  liable  assented  to  the  excess 
indebtedness.  Lewis  v.  Montgomery,  145 
111.  30,  33  N.  E.  880.  It  is  stated  generally 
in  this  case  that  such  assent  can  be  given 
only  by  some  afiiirmative  voluntary  act  on 
the  part  of  the  directors,  or  at  least  some 
active  participation  or  co-operation  in  the 
particular  transactions  out  of  which  the 
indebtedness  arose. 

The  absence  of  a  protest,  although  the  di- 
rector subsequently  becomes  aware  of  the 
action  by  which  the  excess  debts  were  cre- 
ated, is  not  equivalent  to  an  assent.  Some 
affirmative  act  of  assent  must  be  shown. 
Patterson  v.  Robinson,  36  Hun,  622. 

It  has  been  stated  that  a  statute  making 
liable  directors  who  have  knowingly  con- 
sented to  the  excessive  indebtedness  does 
not  provide  for  a  recovery  on  account  of 
mere  inattention  or  negligence  on  the  part 
of  the  directors,  but  a  personal  liability 
can  be  enforced  only  where  consent  is  given 
to  the  making  of  the  indebtedness  with  ac- 
tual knowledge  that  the  limit  has  already 
been  reached,  or  is  by  such  act  being  ex- 
ceeded. Constructive  knowledge,  or  knowl- 
edge which  might  have  been  obtained  had 
the  directors  not  been  negligent,  is  not 
enough.  Edward  Hines  Lumber  Co.  v.  Mar- 
quardt,  —  Iowa,  — ,  117  N.  W.  666. 

Absent  directors. 

Directors  who  were  absent  when  the  ex- 
cess debts  for  which  the  directors  generally 
are  made  liable  were  incurred  are  by  some 
statutes  excepted  from  the  liability. 

Under  a  strict  construction  of  such  stat- 
utes it  is  necessary  for  a  creditor  seeking 
to  hold  a  director  liable  for  his  debt,  to 
show  that  the  director  was  present  when  the 
excess  debts  were  contracted.  Irvine  v. 
McKeon,  23  Cal.  472. 

Other  forms  provide  that  an  absent  di- 
rector may  release  himself  from  liability 
under  such  a  statute  by  giving  notice  of 
his  absence. 

A  provision  in  the  act  of  incorporation 
in  Neal  v.  Moultrie  and  Moultrie  v.  Smiley, 
supra,  made  absent  directors  liable,  but 
provided   that   they   might   recover   of   as- 
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added  and  paid  iiii  signed  and  sworn  to  by 
the  president,  treasurer,  and  clerk,  and  by 
a  majority  of  the  directors,  and  did  not 
within  said  ten  days  lodge  the  same  to  be 
recorded  in  the  book  kept  for  that  purpose 
in  the  office  of  the  city  clerk  of  said  Paw- 
tucketi  wherein  the  manufactory  of  said 
company  is  established." 

The  grounds  assigned  for  demurrer  to  this 
count  are: 

"(1)  It  does  not  appear  from  said  decla- 
ration that  payment  of  the  last  instalment 
of  the  increase  of  the  capital  stock  of  the 
Pawtucket  Steam  &  Gas  Pipe  Company,  as 
authorized  by  an  act  of  the  general  assembly 
entitled  *An  Act  Authorizing  the  Pawtucket 
Steam  &  Gas  Pipe  Company  to  Increase  its 


Capital  Stock/  passed  March  2,  1904,  had 
been  made: 

"(2)  It  does  not  appear  that  the  debt 
owing  by  the  Pawtucket  Steam  &  Gas  Pipe 
Company  was  contracted  at  the  expiration 
of  ten  days  or  thereafter  after  the  payment 
of  the  last  instalment  of  the  increase  of  the 
capital  stock  of  the  Pawtucket  Steam  & 
Gas  Pipe  Company,  as  authorized  by  vote  of 
the  general  assembly  on  March  2,  1904. 

*'{3)  It  does  not  appear  from  the  said 
declaration  that  the  duty  ever  devolved  upon 
the  defendant  to  file  the  certificate  pro- 
vided for  by  chapter  180,  §  2,  of  the  General 
Laws  of  the  state  of  Rhode  Island." 

At  the  hearing  of  the  demurrer  two  ques- 
tions were  in  issue:  First,  whether  the 
first  count  is  defective  in  not  alleging  pay- 


senting  directors  the  amount  they  were  com- 
pelled to  pay. 

Under  a  statute  which  makes  no  excep- 
tion in  case  of  absent  directors,  but  provides 
simply  in  case  of  an  excess  of  debts  that 
the  directors  under  whose  administration 
it  shall  happen  shall  be  liable  for  the  same, 
the  fact  that  a  director  sued  was  absent 
when  the  excess  happened  is  immaterial; 
he  is  notwithstanding  this  fact  liable. 
Banks  v.  Darden,  18  Ga.  318. 


2.  What  constitutes  cissent. 

Such  assent  is  not  shown  on  the  part  of 
directors  by  showing  that  they  appointed 
one  of  their  number  who  had  a  majority  of 
the  shares  of  stock,  general  financial  agent 
of  the  corporation,  and  gave  him  complete 
control  of  its  business  affairs.  Lewis  v. 
Montgomery,  146  111.  30,  33  N.  E.  880. 

In  Slater  v.  Taylor,  241  111.  102,  89  N. 
E.  271,  the  directors  of  an  elevator  com- 
pany authorized  an  agent  to  buy  grain, 
which  necessarily  and  to  their  knowledge 
would  and  did  cause  the  corporation  to  be- 
come indebted  in  excess  of  the  amount  of 
the  capital  stock.  It  is  not  clear  whether 
or  not  this  was  the  only  evidence  of  assent. 
The  court  states  that  the  evidence  was 
sufiicient  to  support  the  finding  of  the  trial 
court  that  there  had  been  an  assent. 

See  alto  Randolph  v.  Ballard  County 
Bank,  142  Ky.  145,  134  S.  W.  166,  supra, 
as  to  appointment  of  agent. 

A  recognition  of  the  indebtedness  after 
its  creation  is  not  an  assent.  Lewis  v. 
Montgomery   and   Slater   v.   Taylor,   supra. 

But  under  a  statute  making  the  directors 
liable  in  the  first  instance,  but  providing 
that  a  director  may  relieve  himself  of  such 
liability  by  protesting  against  the  con- 
tracting of  the  excess  indebtedness,  it  has 
been  held  that  a  director  who  has  thus  pro- 
tested cannot  take  advantage  of  such  pro- 
test as  against  debts  subsequently  incurred 
in  excess  of  the  limit  with  his  consent,  and 
that  such  consent  may  be  presumed.  Corn- 
wall V.  Eastham,  2  Bush,  661. 

In  Cornwall  v.  Eastham,  supra,  it  is 
L.R-A.1915D. 


stated  that  the  removal  by  a  director  of 
one  person  as  president,  and  the  substitu- 
tion of  another,  ^'and  his  still  continuing 
his  own  official  agency  and  responsibility 
as  a  necessarily  more  vigilant  and  active 
director,  his  co-operation  in  still  carrying 
on  and  extending  the  business,  his  presumed 
knowledge  of  the  extension  of  the  company's 
credit  further  beyond  its  capital  as  neces- 
sary to  the  continued  operations,  and  con- 
sequently his  knowledge  of  the  fact  that  it 
was  so  extended,  and  his  failure  to  certify 
any  objection  or  to  prove  that  he  did  not 
concur  in  or  approve  the  contraction  of  the 
debts  to  the  appellees,  participating,  as  he 
must  be  presumed  to  have  done,  in  the  new 
administration  of  the  company's  affairs  un- 
der his  own  chosen  auspices, — these  con< 
siderations  sufficiently  conduce  to  the  pre- 
sumption that  these  debts  were  contracted 
at  his  instance  or  with  his  sanction." 

The  assent  necessary  to  render  the  direc- 
tors liable  must  be  given  by  them  in  their 
official  capacity.  It  must  be  shown  that  the 
assent  was  given  in  the  capacity  as  director 
acting  concurrently  with  the  majority  of 
the  official  board.  It  is  not  necessary  that 
this  official  assent  be  founded  in  the  min- 
utes of  the  board,  but  it  must  have  been 
given  at  an  official  meeting,  whether  it  ap- 
pears in  the  minutes  or  otherwise.  Trades- 
man Pub.  Co.  V.  Knoxville  Car  Wheel  Co- 
05  Tenn.  634,  31  L.R.A.  693,  49  Am.  St. 
Rep.  943,  32  S.  W.  1097. 

Assent  of  the  directors  is  shown  by  a 
resolution  of  the  corporation  to  which  the 
directors  assented,  authorizing  the  pur- 
chase of  certain  machinery,  in  which  debts 
beyond  the  limit  were  created.  Allison  v. 
Coal  Creek  &  N.  R.  Coal  Co.  87  Tenn.  60, 
9  S.  W.  226. 

So,  under  a  statute  imposing  a  liability 
for  excess  of  debts  contract^  over  the 
amount  of  paid-in  capital  stock,  upon  the 
directors  ''who  contracted  snc^  debts,"  it 
must  be  shown  that  the  director  sought  to 
be  charged  with  liability  assented  to  or 
contracted  the  debt  officially  as  a  director, 
acting  concurrently  with  a  majority  of  the 
board.  Consequently,  a  director  who  was 
present,  and  assented  to  the  purchase  by 
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ment  of  the  entire  increased  capital.  Second, 
whether,  irrespective  of  the  above  question, 
the  first  count  is  defective  in  not  alleging 
payment  of  any  part  of  the  increased  capi- 
tal, and  generally  in  not  stating  a  case 
within  the  statute. 

This  court  is  of  opinion  that  the  demurrer 
to  the  first  count  was  properly  sustained. 
This  count  states  that  the  capital  stock  was 
originally  fixed  by  vote  of  the  corporation, 
September  1,  1891,  at  $50,000;  but  it  does 
not  state  whether  or  not  said  stock  to  that 
amount  was  ever  actually  issued,  or  ever 
actually  paid  for,  or  whether  or  not  any  cer- 
tificate of  such  payment  was  ever  made.  It 
further  states  authority  from  the  general 
assembly  in  1904  for  an  increase  of  $50,000 
in  preferred  stock ;  but  it  does  not  show  that 


any  definite  Increase  under  this  last  author- 
ity was  ever  fixed  and  limited  by  vote  of 
the  company.  It  simply  states  that  the 
company  actually  increased  its  capital  stock, 
and  issued  $10,727  first  preferred  stock.  It 
does  not  state  that  this  last  issue  of  stock 
was  ever  paid  for.  The  count  is  fatally  de- 
fective in  these  particulars,  and  clearly  fails 
to  state  a  case  of  liability  against  a  director 
under  §§  2,  3,  above  quoted.  There  is  noth- 
ing to  show  that  the  duty  ever  devolved 
upon  the  officers  of  the  company  to  file  any 
certificate  as  provided  in  the  said  sections. 
The  statute  plainly  and  clearly  provides  the 
same  proceedings  in  case  of  an  increase  of 
stock  as  in  case  of  original  capital  "fixed 
and  limited."  It  must  appear  in  both  cases 
that  the  capital  or  the  increase  has  been 


the  manager  of  the  company  of  a  bill  of 
merchandise,  did  not  contract  the  debt 
within  the  meaning  of  this  statute.  Manns 
Mercantile  Co.  v.  Smith,  —  Miss,  — ,  64 
So.  929. 

See  Lewis  v.  Montgomery;  Patterson  v. 
Robinson;  and  Hines  Lumber  Co.  v.  Mar- 
quardt, — supra,  V.  b,  1. 

Directors  who  were  present  and  voted  for 
a  motion  authorizing  the  secretary  and 
treasurer  to  borrow  what  money  was  neces- 
sary to  carry  on  the  operations  of  the  com- 
pany between  the  date  of  the  resolution  and 
a  certain  stated  date  in  the  future  will  be 
held  to  have  assented  to  a  debt  evidenced 
by  a  note  given  for  money  borrowed  after 
the  stated  date,  for  expenses  and  debts 
contracted  prior  thereto;  it  is  stated  that 
the  secretary  and  treasurer,  having  author- 
ity to  contract  for  operating  expenses,  etc., 
doubtless  made  arrangements  to  get  the 
money,  and  on  the  face  of  this  contracted 
debts  in  operating  expenses  which  they  were 
afterward  enabled  to  pay  by  the  execution 
of  this  note.  Webster  v.  Whitworth,  — 
Tenn.  — ,  63  S.  W.  290. 

In  Cross  v.  Fisher  [1892]  1  Q.  B.  467, 
61  L.  J.  Q.  B.  N.  S.  609,  66  L.  T.  N.  S.  448, 
40  Week.  Rep.  265,  66  J.  P.  372,  it  was 
urged  in  an  action  to  hold  directors  of  a 
building  society,  a  rule  of  which  required 
receipts  to  be  signed  by  two  of  the  directors 
and  countersigned  bv  the  secretary,  liable 
for  an  excess  of  debts  that  had  been  in- 
curred by  the  secretary  by  fraudulently 
concealing  the  excess,  that  only  the  direc- 
tors who  had  received  the  deposits  indi- 
vidually could  be  held  liable.  This  conten- 
tion was  denied,  the  court  stating  that  di- 
rectors do  not  receive  deposits  in  their  in- 
dividual capacity,  but  they  can  receive  de- 
posits only  through  the  society's  ordinary 
channel  of  receipts,  and  they  would  receive 
excess  loans  in  the  same  manner  as  others, 
in  this  case  by  the  person  who  was  author- 
ized to  receive  on  their  behalf. 

The  fact  that  the  notes  of  a  bank  were 
fraudulently  issued  by  an  agent  of  the  bank 
is  no  defense  against  the  liability  of  direc- 
tors under  such  a  statute,  in  the  absence  of 
any  connection  of  the  creditor  seeking  to 
L.KJL1916D. 


enforce  the  liability  with  the  fraud.    White 
V.  How,  3  McLean,  291,  Fed.  Cas.  No.  17,549. 

VI,  When  Uahility  arises. 

a.  In  general. 

The  condition  of  liability  of  directors  un- 
der these  statutes,  that  the  debts  of  the 
corporation  exceed  the  limit  fixed,  involves 
a  determination  of  the  amount  of  the  debts 
and  the  fixed  limit.  These  will  be  taken  up 
in  inverse  order  and  the  limit  fixed  by 
statute  first  discussed.  As  stated  above, 
supra,  II.,  that  limit  is  variously  fixed  at 
the  capital  stock,  or  a  stated  number  of 
times  the  capital  stock,  the  subscribed  capi- 
tal stock,  the  paid-in  capital  stock,  the  sol- 
vent stock,  etc. 

It  is  necessary  for  a  creditor  seeking  to 
hold  directors  liable  under  a  statute  mak- 
ing the  directors  of  a  corporation  liable 
for  any  debt  they  may  contract  in  the  name 
of  the  company  over  and  above  the  solvent 
stock,  to  show  that,  at  the  time  the  debt 
was  contracted,  it  exceeded  the  solvent 
stock  of  the  company.  Aimen  v.  Hardin, 
60  Ind.  119.  That  it  is  necessary  to  show 
an  excess,  and  that  it  happened  during  the 
administration  of  the  directors  sought  to 
be  held  liable,  is  held  in  Banks  v.  Darden, 
18  Ga.  318. 

The  statutes  making  directors  liable  for 
exceeding  the  limit  of  indebtedness  fixed  are 
not  call^  into  operation  until  the  debts  of 
the  corporation  exceed  the  limit.  Albitz- 
tigui  V.  Guadalupe  Y  Caloo  Min.  Co.  92 
Tenn.  598,  22  S.  W.  739. 

h.  Determination  of  amount  of  paid-in 
capital  stock,  suhscrihed  capital 
stock,  etc. 

The  capital  stock  paid  in  is  not  deter- 
mined by  the  assets  on  hand  available  for 
the  payment  of  debts,  but  is  the  amount 
subscribed  and  paid  by  the  stockholders. 
Tradesman  Pub.  Co.  v;  Knoxville  Car  Wheel 
Co.  95  Tenn.  634,  31  L.R.A.  593,  49  Am.  St. 
Rep.  943,  32  S.  W.  1097. 

Where  payments  for  stock  are  made  in 
property  upon  the  organization  of  the  cor- 
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added  and  paid  in,  signed  and  sworn  to  by 
the  president,  treasurer,  and  clerk,  and  by 
a  majority  of  the  directors,  and  did  not 
within  said  ten  days  lodge  the  same  to  be 
recorded  in  the  book  kept  for  that  purpose 
in  the  office  of  the  city  clerk  of  said  Paw- 
tucketj  wherein  the  manufactory  of  said 
company  is  established." 

The  grounds  assigned  for  demiu-rer  to  this 
count  are: 

''(1)  It  does  not  appear  from  said  decla- 
ration that  payment  of  the  last  instalment 
of  the  increase  of  the  capital  stock  of  the 
Paw  tucket  Steam  &  Gas  Pipe  Company,  as 
authorized  by  an  act  of  the  general  assembly 
entitled  *An  Act  Authorizing  the  Pawtucket 
Steam  &  Gas  Pipe  Company  to  Increase  its 


Capital  Stock,'  passed  March  2,  1904,  had 
been  made: 

"(2)  It  does  not  appear  that  the  debt 
owing  by  the  Pawtucket  Steam  &  Gas  Pipe 
Company  was  contracted  at  the  expiration 
of  ten  days  or  thereafter  after  the  payment 
of  the  last  instalment  of  the  increase  of  the 
capital  stock  of  the  Pawtucket  Steam  & 
Gas  Pipe  Company,  as  authorized  by  vote  of 
the  general  assembly  on  March  2,  1904. 

"(3)  It  does  not  appear  from  the  said 
declaration  that  the  duty  ever  devolved  upon 
the  defendant  to  file  the  certificate  pro- 
vided for  by  chapter  190,  §  2,  of  the  General 
Laws  of  the  state  of  Rhode  Island.'' 

At  the  hearing  of  the  demurrer  two  ques- 
tions were  in  issue:  First,  whether  the 
first  count  is  defective  in  not  alleging  pay- 


sent  ing  directors  the  amount  they  were  com- 
pelled to  pay. 

Under  a  statute  which  makes  no  excep- 
tion in  case  of  absent  directors,  but  provides 
simply  in  case  of  an  excess  of  debts  that 
the  directors  under  whose  administration 
it  shall  happen  shall  be  liable  for  the  same, 
the  fa<:t  that  a  director  sued  was  absent 
when  the  excess  happened  is  immaterial; 
he  is  notwithstanding  this  fact  liable. 
Banks  v.  Darden,  18  Ga.  318. 


2,  What  constitutes  assent. 

Such  assent  is  not  shown  on  the  part  of 
directors  by  showing  that  they  appointed 
one  of  their  number  who  had  a  majority  of 
the  shares  of  stock,  general  financial  agent 
of  the  corporation,  and  gave  him  complete 
control  of  its  business  affairs.  Lewis  v. 
Montgomery,  146  111.  30,  33  N.  E.  880. 

In  Slater  v.  Taylor,  241  111.  102,  89  N. 
E.  271,  the  directors  of  an  elevator  com- 
pany authorized  an  agent  to  buy  grain, 
which  necessarily  and  to  their  knowledge 
would  and  did  cause  the  corporation  to  be- 
come indebted  in  excess  of  the  amount  of 
the  capital  stock.  It  is  not  clear  whether 
or  not  this  was  the  only  evidence  of  assent. 
The  court  states  that  the  evidence  was 
sufficient  to  support  the  finding  of  the  trial 
court  that  there  had  been  an  assent. 

See  aUo  Randolph  v.  Ballard  County 
Bank,  142  Ky.  145,  134  8.  W.  165,  supra, 
as  to  appointment  of  agent. 

A  recognition  of  the  indebtedness  after 
its  creation  is  not  an  assent.  Lewis  v. 
Montgomery   and   Slater  v.   Taylor,   supra. 

But  under  a  statute  making  the  directors 
liable  in  the  first  instance,  but  providing 
that  a  director  may  relieve  himself  of  such 
liability  by  protesting  against  the  con- 
tracting of  the  excess  indebtedness,  it  has 
been  held  that  a  director  who  has  thus  pro- 
tested cannot  take  advantage  of  such  pro- 
test as  against  debts  subsequently  incurred 
In  excess  of  the  limit  with  his  consent,  and 
that  such  consent  may  be  presumed.  Corn- 
wall V.  Eastham,  2  Bush,  561. 

In  Cornwall  v.  Eastham,  supra,  it  is 
L.R-A.1915D. 


stated  that  the  removal  by  a  director  of 
one  person  as  president,  and  the  substitu- 
tion of  another,  ''and  his  still  continuing 
his  own  official  agency  and  responsibility 
as  a  necessarily  more  vigilant  and  active 
director,  his  co-operation  in  still  carrying 
on  and  extending  the  business,  his  presumed 
knowledge  of  the  extension  of  the  company's 
credit  further  beyond  its  capital  as  neces- 
sary to  the  continued  operations,  and  con- 
sequently his  knowledge  of  the  fact  that  it 
was  so  extended,  and  his  failure  to  certify 
any  objection  or  to  prove  that  he  did  not 
concur  in  or  approve  the  contraction  of  the 
debts  to  the  appellees,  participating,  as  he 
must  be  presumed  to  have  done,  in  the  new 
administration  of  the  company's  affairs  un- 
der his  own  chosen  auspices, — these  con- 
siderations sufficiently  conduce  to  the  pre- 
sumption that  these  debts  were  contracted 
at  his  instance  or  with  his  sanction." 

The  assent  necessary  to  render  the  direc- 
tors liable  must  be  given  by  them  in  their 
official  capacity.  It  must  be  shown  that  the 
assent  was  given  in  the  capacity  as  director 
acting  concurr«itly  with  the  majority  of 
the  official  board.  It  is  not  necessary  that 
this  official  assent  be  founded  in  the  min- 
utes of  the  board,  but  it  must  have  been 
given  at  an  official  meeting,  whether  it  ap- 
pears in  the  minutes  or  otherwise.  Trades- 
man Pub.  Co.  V.  Knoxville  Car  Wheel  Co. 
95  Tenn.  634,  31  L.R.A.  593,  49  Am.  St. 
Rep.  943,  32  S.  W.  1097. 

Assent  of  the  directors  is  shown  by  a 
resolution  of  the  corporation  to  which  the 
directors  assented,  authorizing  the  pur- 
chase of  certain  machinery,  in  which  debts 
beyond  the  limit  were  created.  Allison  v. 
Coal  Creek  &  N.  R.  Coal  Co.  87  Tenn.  60, 
9  S.  W.  226. 

So,  under  a  statute  impoeing  a  liability 
for  excess  of  debts  contract^  over  the 
amount  of  paid-in  capital  stock,  upon  the 
directors  ^'who  contracted  8U<dL  debts,"  it 
must  be  shown  that  the  director  sought  to 
be  charged  with  liability  assented  to  or 
contracted  the  debt  officially  as  a  director, 
acting  concurrently  with  a  majority  of  the 
board.  Consequently,  a  director  who  was 
present,  and  assented  to  the  purchase  by 
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ment  of  the  entire  increased  capital.  Second, 
whether,  irrespective  of  the  above  question, 
the  first  count  is  defective  in  not  alleging 
payment  of  any  part  of  the  increased  capi- 
tal, and  generally  in  not  stating  a  case 
within  the  statute. 

This  court  is  of  opinion  that  the  demurrer 
to  the  first  count  was  properly  sustained. 
This  count  states  that  the  capital  stock  was 
originally  fixed  by  vote  of  the  corporation, 
September  1,  1891,  at  $50,000;  but  it  does 
not  state  whether  or  not  said  stock  to  that 
amount  was  ever  actually  issued,  or  ever 
actually  paid  for,  or  whether  or  not  any  cer- 
tificate of  such  payment  was  ever  made.  It 
further  states  authority  from  the  general 
assembly  in  1904  for  an  increase  of  $50,000 
in  preferred  stock;  but  it  does  not  show  that 


any  definite  increase  under  this  last  author- 
ity was  ever  fixed  and  limited  by  vote  of 
the  company.  It  simply  states  that  the 
company  actually  increased  its  capital  stock, 
and  issued  $10,727  first  preferred  stock.  It 
does  not  state  that  this  last  issue  of  stock 
was  ever  paid  for.  The  count  is  fatally  de- 
fective in  these  particulars,  and  clearly  fails 
to  state  a  case  of  liability  against  a  director 
under  §§  2,  3,  above  quoted.  There  is  noth- 
ing to  show  that  the  duty  ever  devolved 
upon  the  officers  of  the  company  to  file  any 
certificate  as  provided  in  the  said  sections. 
The  statute  plainly  and  clearly  provides  the 
same  proceedings  in  case  of  an  increase  of 
stock  as  in  case  of  original  capital  "fixed 
and  limited."  It  must  appear  in  both  cases 
that  the  capital  or  the  increase  has  been 


the  manager  of  the  company  of  a  bill  of 
merchandise,  did  not  contract  the  debt 
w^ithin  the  meaning  of  this  statute.  Manns 
Mercantile  Co.  v.  Smith,  —  Miss,  — ,  64 
So.  929. 

See  Lewis  v.  Montgomery;  Patterson  v. 
Robinson;  and  Hines  Lumber  Co.  v.  Mar- 
quardt, — supra,  V.  b,  1. 

Directors  who  were  present  and  voted  for 
a  motion  authorizing  the  secretary  and 
treasurer  to  borrow  what  money  was  neces- 
sary to  carry  on  the  operations  of  the  com- 
pany between  the  date  of  the  resolution  and 
a  certain  stated  date  in  the  future  will  be 
held  to  have  assented  to  a  debt  evidenced 
by  a  note  given  for  money  borrowed  after 
the  stated  date,  for  expenses  and  debts 
contracted  prior  thereto;  it  is  stated  that 
the  secretary  and  treasurer,  having  author- 
ity to  contract  for  operating  expenses,  etc., 
doubtless  made  arrangements  to  get  the 
money,  and  on  the  face  of  this  contracted 
debts  in  operating  expenses  which  they  were 
afterward  enabled  to  pay  by  the  execution 
of  this  note.  Webster  v.  Whitworth,  — 
Tenn.  — ,  03  S.  W.  290. 

In  Cross  v.  Fisher  [1892]  1  Q.  B.  467, 
61  L.  J.  Q.  B.  N.  S.  609,  66  L.  T.  N.  S.  448, 
40  Week.  Rep.  265,  66  J.  P.  372,  it  was 
urged  in  an  action  to  hold  directors  of  a 
building  society,  a  rule  of  which  required 
receipts  to  be  signed  by  two  of  the  directors 
and  countersigned  bv  the  secretary,  liable 
for  an  excess  of  debts  that  had  been  in- 
curred by  the  secretary  by  fraudulently 
concealing  the  excess,  that  only  the  direc- 
tors who  had  received  the  deposits  indi- 
vidually could  be  held  liable.  This  conten- 
tion was  denied,  the  court  stating  that  di- 
rectors do  not  receive  deposits  in  their  in- 
dividual capacity,  but  they  can  receive  de- 
posits only  through  the  society's  ordinary 
channel  of  receipts,  and  they  would  receive 
excess  loans  in  the  same  manner  as  others, 
in  this  case  by  the  person  who  was  author- 
ized to  receive  on  their  behalf. 

The  fact  that  the  notes  of  a  bank  were 
fraudulently  issued  by  an  agent  of  the  bank 
is  no  defense  against  the  liability  of  direc- 
tors under  such  a  statute,  in  the  absence  of 
any  connection  of  the  creditor  seeking  to 
L.R.A.1916D. 


enforce  the  liability  with  the  fraud.    White 
V.  How,  3  McLean,  291,  Fed.  Cas.  No.  17,649. 

VI.  When  Uahllity  arises. 

a.  Jn  general. 

The  condition  of  liability  of  directors  un- 
der these  statutes,  that  the  debts  of  the 
corporation  exceed  the  limit  fixed,  involves 
a  determination  of  the  amount  of  the  debts 
and  the  fixed  limit.  These  will  be  taken  up 
in  inverse  order  and  the  limit  fixed  by 
statute  first  discussed.  As  stated  above, 
supra,  II.,  that  limit  is  variously  fixed  at 
the  capital  stock,  or  a  stated  number  of 
times  the  capital  stock,  the  subscribed  capi- 
tal stock,  the  paid-in  capital  stock,  the  sol- 
vent stock,  etc. 

It  is  necessary  for  a  creditor  seeking  to 
hold  directors  liable  under  a  statute  mak- 
ing the  directors  of  a  corporation  liable 
for  any  debt  they  may  contract  in  the  name 
of  the  company  over  and  above  the  solvent 
stock,  to  show  that,  at  the  time  the  debt 
was  contracted,  it  exceeded  the  solvent 
stock  of  the  company.  Aimen  ▼.  Hardin, 
60  Ind.  119.  That  it  is  necessary  to  show 
an  excess,  and  that  it  happened  during  the 
administration  of  the  directors  sought  to 
be  held  liable,  is  held  in  Banks  v.  Darden, 
18  Ga.  318. 

The  statutes  making  directors  liable  for 
exceeding  the  limit  of  indebtedness  fixed  are 
not  called  into  operation  until  the  debts  of 
the  corporation  exceed  the  limit.  Albitz- 
tigui  V.  Guadalupe  Y  Caloo  Min.  Co.  92 
Tenn.  598,  22  S.  W.  739. 

h.  Determination  of  amount  of  paid-in 
capital  stock,  subscribed  capital 
stock,  etc. 

The  capital  stock  paid  in  is  not  deter- 
mined by  the  assets  on  hand  available  for 
the  payment  of  debts,  but  is  the  amount 
subscribed  and  paid  by  the  stockholders. 
Tradesman  Pub.  Co.  v;  Knoxville  Car  Wheel 
Co.  95  Tenn.  634,  31  L.R.A.  593,  49  Am.  St. 
Rep.  943,  32  S.  W.  1097. 

Where  payments  for  stock  are  made  in 
property  upon  the  organization  of  the  cor- 
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"fixed  and  limited  by  the  charter  or  by  vote 
of  the  company/'  and  that  the  last  instal- 
ment has  been  paid,  before  the  officers  can 
make  the  certificate.  Until  such  time,  and 
until  the  certificate  is  duly  made,  the  liabil- 
ity for  all  debts  and  contracts  rests  upon 
the  stockholders  under  §  1,  above  quoted. 

The  law  is  well  settled  that  a  party  who 
seeks  to  enforce  the  liability  of  corporate 
officers  under  a  statute  must  allege  and 
prove  affirmatively  every  fact,  default,  or 
contingency  upon  which  his  right  to  recover 
depends,  so  as  to  bring  himself  clearly 
within  the  statute.  Nassau  Bank  v.  Brown, 
30  N.  J.  Eq.  478;  Continental  Nat.  Bank  v. 
Buford  (C.  C.)  107  Fed.  188,  189;  Merchants' 
Bank  v.  Stevenson,  5  Allen,  398,  403;  Cham- 
bers V.  Lewis,  28  N.   Y.  454;    Whitney  v. 


Cammann,  137  N.  Y.  342,  33  K.  E.  305;  An- 
fenger  v.  Anzeiger  Pub.  Co.  9  Colo.  377,  12 
Pac.  400,  and  cases  infra;  15  Enc.  PI.  &  Pr. 
76;  2  Thomp.  Corp.  §§  1346,  1798. 

The  plaintifif's  first  exception  is  therefore 
overruled. 

The  plaintiff's  second  exception  was  to 
the  decision  overruling  the  demurrer  to  the 
second  plea  to  the  third  count.  The  provi- 
sion of  the  statute  under  which  it  is  sought 
to  charge  the  defendant  with  liability  in  tb© 
third  count  is  as  follows  (Pub.  Stat.  1882, 
chap.  165,  §  15;  Gen.  Laws,  1896,  chap.  180, 
§  15):  "The  whole  amount  of  the  debts 
which  any  such  corporation  shall  at  any 
time  owe  shall  not  exceed  the  amount  of  its 
capital  stock  actually  paid  in;  and  in  case 
of  any  excess,  the  directors  under  whose 
administration    it    shall    happen    shall    be 


poration,  it  is  the  real  value  of  the  prop- 
erty that  is  to  be  considered  in  determining 
the  paid-up  stock,  and  not  the  consideration 
named  in  the  deed  of  the  property,  espe- 
cially where  the  grantors  are  members  of 
the  newly  organized  corporation.  Irvine 
v.  McKeon,  23  Cal.  472. 

It  was  urged  in  Moore  v.  Lent,  81  Cal. 
602,  22  Pac.  875,  that  property  purchased 
by  the  corporation  was  not  worth  what  had 
been  paid  for  it,  but  the  court  states  that 
there  was  nothing  in  the  record  to  show  the 
value  of  the  property  at  the  time  it  was 
taken  except  the  amount  that  was  paid  for 
it. 

A  corporation  which  assumed  the  in- 
debtedness of  two  other  corporations,  the 
property  of  which  it  received,  and  in  re- 
turn therefor  issued  its  stock  to  the  stock- 
holders of  the  two  corporations,  cannot  be 
said  to  have  issued  its  stock  fictitiously, 
where  the  value  of  the  property  received 
was  largely  in  excess  of  the  indebtedness 
assumed.  Smith  v.  Ferries  &  C.  H.  R.  Co. 
6  Cal.  Unrep.  889,  51  Pac.  710.  In  this 
case  the  property  was  shown  to  be  worth 
at  least  $1,200,000,  the  assumed  indebted- 
ness was  $150,000,  and  the  issue  of  stock 
was  24,750  shares  of  the  par  value  of  $100 
per  share. 

So,  under  a  statute  fixing  the  maximum 
indebtedness  at  the  amount  of  capital  stock, 
it  is  the  amount  of  the  capital  stock,  not 
the  value  of  the  stock  or  assets  or  prop- 
erty of  the  corporation,  that  is  the  de- 
termining factor.  Slater  v.  Taylor,  241  111. 
102,  89  N.  E.  271. 

It  is  stated  also  in  this  case,  that  the 
amount  of  the  capital  stock  is  the  amount 
contributed  by  the  shareholders  for  the 
prosecution  of  the  business,  and  the  officers 
and  directors  may  incur  indebtedness  equal 
to  that  amount  without  assuming  liability. 
But  it  is  not  clear  that  this  is  the  meaning 
intended  to  be  conveyed  by  the  court,  as  it 
seems  under  the  form  of  the  Illinois  statute 
it  is  not  necessary  that  the  capital  stock  be 
actually  paid. 

A  statute  providing  that  directors  shall 
not  create  debts  "beyond  the  subscribed 
capital  stock"  applies  to  all  the  subscribed 
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capital  stock,  whether  it  all  has  been  paid 
in  or  only  part  of  it,  and  regardless  of  the 
disposition  which  may  have  been  made  of 
it.  Moore  v.  Lent,  81  Cal.  502,  22  Pac.  875. 
The  court  gives  to  the  statute  a  literal 
meaning,  and  holds  that,  although  the  stock 
has  all  been  issued  for  the  property,  it  is 
subscribed   capital  stock. 

Capital  stock  issued  by  a  corporation  to 
the  stockholders  of  two  other  corporations, 
the  property  of  which  had  been  acquired  by 
the  first  corporation,  was  held  to  be  sub- 
scribed capital  stock,  within  the  meaning 
of  this  provision.  Smith  v.  Ferries  &  C.  H. 
R.  Co.  supra. 

In  Moore  v.  Lent,  supra,  a  mining  cor- 
poration issued  its  entire  subscribed  stock 
as  full  paid  stock  in  part  payment  of  mines 
and  other  property  of  the  corporation.  It 
was  urged  by  a  creditor  that  when  the  cor- 
poration issued  all  the  subscribed  capital 
stock  in  payment  of  this  property,  it  no 
longer  had  any  subscribed  capital  stock, 
and  every  dollar  of  indebtedness  subse- 
quently created  was  a  debt  created  "be- 
yond the  subscribed  capital  stock."  This 
contention  was  denied,  and  it  was  held  that 
no  liability  would  attach  to  the  directors 
until  the  corporation  became  indebted  in 
an  amount  in  excess  of  the  sub!:>?ribed  capi- 
tal stock. 

In  Schofield  v.  Henderson,  67  Ind.  258,  it 
was  held  proper  to  regard  as  solvent  stock 
the  amount  of  assessments  for  benefits  to 
land  to  which  a  road  company  was  entitled 
by  virtue  of  a  statute,  and  which  under  the 
statute  were  in  the  nature  of  subscriptions 
to  the  capital  stock,  even  though  such 
amount  might  be  largely  in  excess  of  the 
capital  stock  of  the  company  as  expressed 
in  the  articles  of  incorporation. 

Under  the  rule  of  strict  construction,  evi- 
dence of  certain  sums  paid  as  capital  stock 
without  showing  that  these  were  all  that 
was  paid  is  not  sufficient.  Irvine  v.  Mc- 
Keon, 23  Cal.  472. 

Evidence  that  a  quartz  mill  and  lode 
worth  from  $6,000  to  $8,000  were  put  in  & 
mining  corporation,  and  that  one  stock- 
holder put  in  $1,095,  and  that  the  debts  of 
the  company  when  it  ceased  to  do  business 
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jbintly  and  severally  liable,  to  the  extent 
of  such  excess,  for  all  the  debts  of  the 
company  then  existing  and  for  all  that  shall 
be  contracted  as  long  as  they  shall  respec- 
tively continue  in  office,  and  until  the  debts 
shall  be  reduced  to  the  amount  of  the  capi- 
tal stock  of  such  company  paid  in." 

In  the  third  count  of  the  declaration  the 
following  facts  are  alleged:  That  the  Paw- 
tucket  Steam  &  Gas  Pipe  Company,  a  Rhode 
Island  corporation,  on  the  13th  day  of  April, 
1907,  being  indebted  to  the  plaintiff  in  the 
sum  of  $1,778.51  for  goods  sold  and  deliv- 
ered, in  consideration  thereof,  promised  to 
paid  it  said  sum  on  request,  which  sum, 
though  often  requested,  said  company  has 
yet  refused  to  pay.  Said  company  was  duly 
incorporated  June  20,  1890,  by  the  general 


assembly  of  the  state  of  Rhode  Island,  and 
became  subject  to  the  provisions  of  chapters 
152  and  155  of  the  Public  Statutes  (1882) 
of  said  state,  and  was  duly  organized.  That 
on  May  4,  1907,  the  amount  of  the  capital 
stock  of  said  company  actually  paid  in  was 
not  more  than  $60,727,  and  the  total  debts 
of  said  company  at  said  time  were  not  less 
than  $65,528.02,  said  amount  being  in  ex- 
cess of  the  capital  stock  actually  paid  in  to 
the  amount  of  not  less  than  $2,101.  That 
the  defendant  was  one  of  the  directors  of 
said  company  under  whose  administration 
the  said  company  became  so  indebted  in 
excess  of  the  amount  of  the  capital  stock 
paid  in  as  aforesaid.  That  the  debt  of  said 
company  to  the  plaintiff  was  owing  to  the 
plaintiff  on  May  4,  1907,  and  was  existing 


amounted  to  $9,084,  is  not  sufficient  to  show  | 
that  the  debts  exceeded  the  amount  of  the 
capital  paid  in.    Ibid. 

o.  Determination  of  amount  of  dehte. 


1,  In  general. 

The  general  question  of  the  debts  in- 
cluded in  such  statutory  provisions  has  two 
phases.  First,  there  is  the  question  of  the 
debts  included  in  determining  whether  there 
is  an  excess  within  the  meaning  of  the 
statute,  and  second,  that  of  the  debts  that 
may  share  in  the  distribution  in  case  of 
recovery. 

The  amount  of  the  debts  is  determined 
under  the  Tennessee  rule,  as  of  the  time 
the  debt  sued  upon  was  created.     Webster 

V.  Whitworth,  —  Tenn.  — ,  63  S.  W.  290. 
It  is  stated  obiter  in  Hornor  v.  Henning, 

93  U.  S.  228,  23  L.  ed.  879,  that  it  does  not 
matter  whether  the  debts  are  in  excess  of 
the  capital  stock  at  the  time  the  suit  is 
brought  or  not,  under  a  statute  making  the 
directors  of  a  corporation  assenting  to  the 
indebtedness  liable  in  case  it  "shall  at  any 
time"  exceed  the  amount  of  its  capital 
stock. 

2,  What  debts  included, 

(a)   In  general. 

The  debts  covered  by  such  a  statute  must 
be  valid  claims  against  the  corporation. 
Manns  Mercantile  Co.  v.  Smith  *-—  Miss. 
— ,  64  So.  929. 

See  Wolverton  v.  George  H.  Taylor  &  Co. 
and  State  Bank  v.  Pope,  infra,  VII.  b,  1. 

Although  a  director  may,  with  other  di- 
rectors, have  contracted  debts  which  in 
their  aggregate  amount  exceeded  the  limit 
fixed  by  statute,  he  is  not  liable  under  the 
statute  where  there  was  at  no  one  time  an 
indebtedness  in  excess  of  the  limit.  Kritzer 
v.  Woodson,  19  Mo.  327. 

Debts  not  yet  due  are  to  be  considered  in 
determining  the  amount  of  indebtedness. 
Robinson  v.  Attrill,  66  How.  Pr.  121. 

But    see   Webster    v.    WTiitworth,    infra,  I 

VI.  c,  3.  * 
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The  case  of  Wilcox  v.  Davis>  7  Ind.  248, 
is  very  meagerly  reported.  The  action  was 
against  the  directors  of  a  bridge  and  road 
company  to  recover  a  balance  due  upon  a 
contract  for  building  a  bridge  on  the  line 
of  the  road.  A  section  of  a  statute  relat- 
ing to  plank  roads,  which  was  made  a  part 
of  the  charter  of  the  bridge  and  road  com- 
pany, enacted  that  the  directors  of  any  com- 
pany shall  be  liable  in  their  individual 
property  for  any  debts  they  may  contract 
in  the  name  of  the  company  over  and  above 
the  solvent  stock  of  the  company.  It  was 
urged  in  this  case  that,  as  the  debt  in  ques- 
tion had  been  contracted  in  and  about  the 
building  of  a  bridge  instead  of  a  road,  the 
directors  were  not  liable.  This  contention 
was  held  untenable,  and  the  directors  held 
liable. 

In  Patterson  v.  Robinson,  116  N.  Y.  193, 
22  N.  E.  272,  a  corporation  which  had  con- 
tracted debts  in  excess  of  its  capital  stock 
entered  into  an  agreement  with  a  bank  to 
which  it  owed  a  large  part  of  its  debt,  that 
the  debt  should  be  treated  as  a  dead  or  sus- 
pended debt;  that  the  drafts  should  there- 
after be  drawn  by  the  president  of  the  cor- 
poration on  the  treasurer,  which  should, 
after  being  accepted  by  the  treasurer,  be 
indorsed  by  two  of  the  directors;  that  they 
should  also  individually  guarantee  other 
paper  of  the  company,  and  the  proceeds  of 
this  paper  so  indorsed  and  guaranteed 
should  be  used  in  the  purchase  of  supplies 
for  the  corporation,  but  when  the  supplies 
thus  purchased  should  be  manufactured, 
the  manufactured  articles  should  be  the 
property  of  the  directors  indorsing  the 
paper  until  disposed  of,  and  the  proceeds 
thereof  should  be  applied  to  the  payment 
of  the  supplies,  labor,  and  current  expenses 
of  the  corporation  and  of  the  paper  so  in- 
dorsed and  guaranteed,  and  no  part  of  the 
proceeds  were  to  be  applied  to  the  payment 
of  the  old  or  suspended  debt  held  by  the 
bank  until  all  outstanding  claims  for  such 
paper,  supplies,  labor,  and  current  expenses 
were  satisfied.  A  new  indebtedness  was  cre- 
ated under  this  arrangement  which  also 
exceeded  the  limit  fixed  by  statute  for  the 
Indebtedness  of  the  corporation,  the  paper 
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wben  the  said  company  became  indebted  in  | 
said  amount  in  excess  of  the  amount  of  the 
capital  stock  paid  in  as  aforesaid,  and  dur- 
ing the  time  the  defendant  was  a  director 
as  aforesaid,  and  at  no  time  thereafter  were 
the  debts  of  said  company  reduced  to  the 
amount  of  the  capital  stock  paid  in.    That 
the  defendant  was  not  absent  at  the  time 
of  the  contracting  of  the  debt  in  excess  of 
the  amount  of  the  capital  stock  paid  in  as 
aforesaid,  and  that  he  did  not  object  thereto, ! 
and  did  not  give  notice  of  the  fact  to  the  I 
stockholders  at  a  meeting  held  for  that  pur- 1 
pose,  and  that  no  meeting  was  called  for ' 
that  purpose.    Wherefore,  under  the  statute, 
he  became  liable  to  pay  to  the  plaintiff  the 
aforesaid  debt  of  said  company  to  the  plain- 
tiff, which  sum,  though  often  requested,  the 


defendant  refused  to  pay,  to  the  damage  of 
the  plaintiff  $2,000. 

To  this  count  the  defendant  filed,  besides 
the  plea  of  the  general  issue,  a  special  plea, 
the  statements  of  which  are  substantially 
as  follows:  That  after  said  time  when,  as 
alleged  in  the  plaintiff's  declaration,  the 
total  amount  of  the  debts  of  the  Pawtucket 
Steam  &  Gas  Pipe  Company  exceeded  the 
paid-in  capital  stock,  but  long  prior  to  the 
commencement  of  this  action,  said  company 
was  adjudged  a  bankrupt,  and  its  assets 
turned  over  to  James  Brennan  as  trustee  in 
bankruptcy;  that  said  trustee  paid  to  the 
creditors  of  said  company  dividends  amount- 
ing to  $20,000,  which  were  accepted  by  said 
creditors  as  ))art  satisfaction  of  their  claim 
against  said  company,  thereby  reducing  the 


which  was  presented  to  and  paid  by  the 
bank  being  held  as  a  liability  against  the 
corporation  instead  of  being  canceled  and 
charged  to  the  account  of  the  mill  as  agreed, 
so  that  the  old  indebtedness  which  had  been 
suspended  by  the  agreement  was  fully  paid, 
and  action  was  brought  against  the  direc- 
tors to  recover  on  their  statutory  liability 
for  the  excess  of  the  new  indebtedness.  Lia- 
bility was  denied,  it  being  stated  by  the 
court  that  under  it  the  commercial  paper 
made  by  the  corporation  and  paid  by  the 
bank  after  the  agreement  had  been  entered 
into  was,  as  to  the  directors,  paid,  and  no 
cause  of  action  was  established  against 
them  under  the  statute  making  directors 
liable  for  excess. 

(h)   Ordinary  debts. 

Under  a  statute  imposing  upon  the  direc- 
tors joint  and  several  liability  in  the  event 
of  the  corporation  incurring  debts  in  excess 
of  the  amount  of  Its  capital  stock  actually 
paid  in,  the  ordinary  debts  of  the  company, 
as  well  as  the  extraordinary  or  bonded  in- 
debtedness, are  included.  Green  v.  White- 
head, 6  Pa.  Dist.  R.  613.  The  statute  in 
this  case  expressly  excepted  debts  for  un- 
paid purchase  money  for  land  bought,  which 
debts  shall  be  only  a  lien  upon  and  collect- 
able from  the  land. 

(c)   Bonded  indebtedness* 

Bonded  indebtedness  is  included  as  well 
as  floating.  Tradesman  Pub.  Co.  v.  Knox- 
ville  Car  Wheel  Co.  95  Tenn.  634,  31  L.R.A. 
593,  49  Am.  St.  Rep.  943,  32  S.  W.  1097. 

But  bonds  which  have  never  been  issued 
are  not  to  be  included  in  determining  the 
amount  of  indebtedness,  although  they  have 
been  prepaid  and  signed.  Webster  v.  Whit- 
worth,  —  Tenn.  — ,  63  S.  W.  290.  Part  of 
the  issue  had  been  sold  and  this  part  was 
counted. 

A  pleading  which  failed  to  show  that 
bonds  which  were  claimed  as  part  of  the 
indebtedness  had  been  issued  was  held  bad 
in  Robinson  v.  Attrill,  66  How.  Pr.  121, 
affirmed  sub  nom.  McClave  v.  Thompson, 
36  Hun,  .?'>5. 
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(d)  Mortgage  indebtedness, 

A  note  given  by  the  corporation  secured 
by  a  mortgage  upon  its  real  estate  is  to  be 
considered  in  determining  the  debts  of  tlie 
corporation,  although  it  was  given  at  a 
time  when  the  corporation  was  solvent  and 
had  assets  in  excess  of  its  liabilities  to 
such  an  amount  that  the  note  secured  by 
the  mortgage  did  not  impair  the  funds  cre- 
ated by  the  paid-in  capital  stock,  where  it 
appears  that  the  note  was  not  paid  by  the 
corporation,  but  was  satisfied  by  a  foreclos- 
ure and  sale  of  the  mortgaged  premises 
after  the  corporation  became  insolvent. 
Smith  &  T.  Co.  v.  Arnold,  —  R.  I.  — ,  93 
Atl.  656. 

Nor  can  the  amount  for  which  the  real 
estate  was  sold  under  the  mortgage  after 
bankruptcy  be  applied  by  way  of  reduction 
of  the  amount  of  debt  owed  by  the  corpora- 
tion, where  at  the  time  of  the  sale  there 
were  no  surplus  assets  of  the  corporation, 
it  was  insolvent,  and  its  entire  property  in 
liquidation  by  the  trustees  in  bankruptcy 
paid  less  than  50  per  cent  upon  the  total 
debt.     Ibid. 

Under  a  statute  excepting  from  the  in- 
debtedness that  secured  by  mortgage,  it  is 
necessary  for  a  creditor  who  would  hold  the 
directors  liable,  to  show  that  the  indebted- 
ness of  the  corporation  not  secured  by  mort- 
gage exceeded  the  limit  fixed.  Irving  Nat. 
Bank  v.  Moynihan,  84  App.  Div.  301,  82  N. 
Y.  Supp.  705. 

(e)  Debts  due  a  director. 

Debts  due  to  a  director  of  the  corporation 
should  be  considered  in  determining  the 
amount  of  the  debts.  Thacher  v.  King,  156 
Mass.  490,  31  N.  E.  648;  Tallmadge  v.  Fish- 
kill  Iron  Co.  4  Barb.  382.  See  Robinson  v. 
Attrill,  66  How.  Pr.  121,  infra. 

And  this  is  true  although  the  debts  due 
the  director  cannot  be  proved  in  a  suit  by 
a  creditor  to  enforce  the  statutory  liability. 
Thacher  v.  King,  supra. 

But  a  judgment  recovered  against  the 
corporation  by  a  director  for  advances  made 
by  him  cannot  be  considered  in  determining 
the  liabilities  of  the  company,  although  it 
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total  indebtedness  of  the  said  company  be- 
low the  amount  of  capital  stock  paid  in; 
that  at  the  time  this  action  was  commenced, 
the  debts  of  said  company  had  been  reduced 
below  the  amount  of  the  capital  stock  of 
said  company  paid  in;  and  prayed  judgment, 
etc. 

The  plaintiff  demurred  to  this  plea  and 
the  demurrer  was  overruled,  and  to  this  de- 
cision plaintiff  duly  excepted.  We  think 
this  decision  was  error.  This  decision  pro- 
ceeds upon  the  theory  that,  under  such 
circumstances  as  are  set  forth  in  the  third 
count,  although  the  directors  have  incurred 
debts  to  an  amount  in  excess  of  ''the  amount 
of  the  capital  stock  actually  paid  in,"  in 
violation  of  the  terms  of  §  15,  above  quoted, 
yet,  if  the  corporation  later  goes  into  bank- 


ruptcy, and  its  trustee,  in  liquidation  of  its 
affairs  and  before  suit  is  brought,  pays  to 
the  creditors  sums  sufficient  to  reduce  its 
indebtedness  to  the  amount  of  paid-in  capi- 
tal stock,  the  directors  are  exonerated  from 
liability. 

It  is  apparent  from  a  perusal  of  the  sec- 
tions of  the  statute  above  quoted  that  (§1) 
it  was  the  intention  of  the  general  assembly 
that  until  the  whole  amount  of  capital  stock 
fixed  and  limited,  etc.,  has  been  paid  in,  and 
certificate  duly  filed,  the  members  of  every 
incorporated  manufacturing  company  should 
be  jointly  and  severally  liable  for  all  debts 
and  contracts;  that  a^fter  all  fixed  capital 
stock  or  increase  has  been  paid  in  (§  2), 
the  ofiicers  should  make  a  certificate  to  that 
effect,   which   would   exonerate   the   stock- 


has  been  assigned  to  a  third  person.  Mc- 
Clave  V.  Thompson,  36  Hun,  365.  This  is 
a  reversal  of  Robinson  v.  Thompson,  34 
Hun,  634,  which  is  apparently  an  affirm- 
ance of  Robinson  v.  Attrill,  66  How.  Pr. 
121.  In  Robinson  v.  Attrill,  debts  due  a 
director  are  taken  into  consideration  in 
determining  the  liabilities  of  the  company, 
but  nothing  is  said  as  to  a  judgment  such 
as  is  discussed  in  McClave  v.  Thompson. 

A  director  who  is  a  creditor  of  the  cor- 
poration cannot  share  with  other  creditors 
who  are  not  directors  in  the  amount  which 
he,  or  he  and  other  directors,  may  be  com- 
pelled to  pay  toward  the  debts  in  conse- 
quence of  such  excess.  Thacher  v.  King, 
supra.  The  fact  that  the  debt  due  the  di- 
rector is  counted  in  ascertaining  the  excess 
is  held  not  to  conflict  with  this  holding;  the 
statute  is  stated  to  be  not  capable  of  a 
reasonable  construction  in  any  other  way 
than  as  meaning  that,  as  to  the  fund  real- 
ized from  the  excess  of  indebtedness,  the  di- 
rector is  not  regarded  as  a  creditor  at  all. 
To  hold  that  the  officers  are,  as  creditors, 
entitled  to  any  part  of  it,  would  be  to  im- 
pair what  is  intended  as  security  for  the 
other  creditors,  and  for  them  only.  The 
debt  in  question  was  due  a  firm  of  which 
the  director  was  a  member,  but  was  treated 
as  if  due  the  director. 

But  in  Tallmadge  v.  Fishkill  Iron  Co. 
supra,  directors  who  were  creditors  to  a 
large  amount,  and  other  directors  who  were 
personally  liable  for  the  corporate  debts,  on 
account  of  which  they  subsequently  were 
obliged  to  make  large  advances,  were  held 
entitled  to  tal^e  into  consideration  the 
amount  owed  them  by  the  corporation  in 
making  payment  on  the  liability  incurred 
under  the  statute.  The  statute  involved 
made  the  directors  liable  to  the  corporation 
in  the  first  instance,  and  after  dissolution 
of  the  corporation,  the  liability  was  to  the 
creditors. 

(f)  Debts  due  a  stoclcholder. 

A  debt  contracted  by  the  company  in  the 
prosecution  of  its  business,  with  a  firm  of 
which  a  stockholder  of  the  company  is  a 
L.R.A.1915D. 


member,  is  a  debt  for  which  a  recovery  may 
be  had.  Anderson  v.  Blattau,  43  Mo.  42. 
It  is  stated  that  the  obligation  differs  in  no 
essential  particulars  from  any  other  in- 
curred by  the  company,  and  if  it  were  due 
and  owing  to  the  stockholder  alone,  there  is 
no  good  reason  for  depriving  him  of  the 
protection  intended  to  be  given  to  all  cred- 
itors alike. 

But  a  stockholder  cannot,  by  paying  his 
proportion  of  a  judgment  against  the  cor- 
poration on  his  statutory  liability,  make 
himself  a  creditor  entitled  to  sue  a  director. 
Kritzer  v.  Woodson,  19  Mo.  327. 

(a)  Advances  made  by  factors. 

Advances  made  by  a  commission  mer- 
chant to  whom  the  corporation  consigned 
goods  for  sale  under  an  agreement  that  it 
should,  on  receipt  of  a  consignment  of 
goods,  advance  to  the  corporation  in  cash 
a  certain  per  cent  of  the  invoice  price  of 
the  goods,  and  on  making  sale  retain  the 
amount  of  the  advances,  commissions,  ex- 
penses, etc.,  and  account  to  the  corpora- 
tion for  the  residue,  are  not  to  be  consid- 
ered in  determining  the  amount  of  the  debts 
of  the  corporation.  Lewis  v.  Montgomery, 
145  111.  30,  33  N.  E.  880.  These  advances 
are  stated  to  be  not  in  the  nature  of  loans 
of  money  to  the  corporation,  but  a  pay- 
ment in  advance  of  a  portion  of  the  pro- 
ceeds for  which  the  commission  merchant 
would  be  ultimately  required  to  account  to 
the  corporation. 

Advances  made  by  the  exclusive  selling 
agents  of  a  manufacturing  company,  which 
were  not  to  be  returned,  but  retained  by 
the  company,  all  the  manufacturing  prod- 
ucts to  be  consigned  to  the  selling  agents, 
and  the  sums  advanced,  which  were  to  be 
60  per  cent  of  the  actual  net  market  value 
of  the  consignment,  being  intended  to  cover 
less  than  the  net  value  of  the  consignment, 
the  margin  being  for  commissions,  expenses, 
and  losses,  the  balance  to  be  readjusted 
each  month  according  to  the  amount  of 
merchandise  delivered,  are  not  to  be  treated 
as  debts  of  the  corporation,  beyond  the 
amount  found  due,  if  any,  from  the  con- 
66 
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holders  from  their  liability  (under  §  1) ;  and 
(§3)  that  the  officers  should  be  liable  after 
ten  davs  for  their  failure  to  file  the  certifi- 
cate;  and  by  §  15,  above  quoted,  the  di- 
rectors are  made  liable  for  excess  of  debts, 
etc.  It  is  manifest  from  a  consideration  of 
these  provisions  that  the  broad  intent  and 
scope  of  them  is  to  make  the  capital  stock 
paid  in  a  fund  for  the  payment  of  creditors, 
and  that,  whenever  the  directors  incur  debts 
in  excess  of  said  capital  stock  paid  in,  the 
directors  are  subjected  to  a  joint  and  several 
liability,  to  the  extent  of  the  excess,  for  all 
the  debts  of  the  company,  until  the  debts 
shall  be  reduced  to  the  amount  of  the  capi- 
tal stock  paid  in.  This  liability  of  the  di- 
rectors is  in  the  nature  of  the  liability  of 
sureties,  and  as  such  is  held  to  be  atricti 


juris;  and  the  statute  imposing  it  is  subject 
to  a  strict  construction.  As  was  said  in 
the  case  of  Slater  y.  Taylor,  241  111.  102,  at 
108,  89  N.  E.  271,  where  the  court  was  con- 
sidering a  similar  statute:  "The  statute 
fixes  a  point  where  the  directors  become 
liable,  and  that  point  is  when  the  indebted- 
ness exceeds  the  amount  of  the  capital 
stock.  The  liability  is  that  of  a  surety,  and 
if  payment  is  made  out  of  the  assets,  the 
officers  and  directors,  who  are  sureties,  are 
exonerated,"  And  see  also  Woolverton  v. 
Taylor,  132  111.  197,  22  Am.  St.  Rep.  621, 
23  N.  E.  1007;  Lewis  v.  Montgomery,  145 
111.  30,  33  K.  E.  880. 

Counsel  for  defendant  cites  Slater  v.  Tay- 
lor, 146  111.  App.  97,  and  also  the  same  case 
'  on   appeal    (supra),  apparently  to   support 


'signor  to  the  consignee  upon  the  settlement 
of  balances  between  the  parties.  Morimura 
V.  Traeger,  11  Pa.  Dist.  R.  378. 

On  the  contrary  it  has  been  held  that 
advances  made  by  a  firm  of  which  a  director 
of  the  corporation  is  a  member,  as  selling 
agent  of  the  corporation,  are  to  be  con- 
sidered in  determining  the  amount  of  debts 
due  bv  the  corporation.  Thacher  v.  King, 
156  Mass.  490,  31  N.  E.  648.  The  advances 
thus  made  were  considered  in  determining 
the  amount  of  debt,  although  the  selling 
agents  were  expected  to  pay  themselves  for 
their  advances  out  of  the  goods  in  their 
hands,  and  in  fact  did  receive  and  apply 
from  goods  on  hand,  but  not  sold,  or  sold 
but  not  paid  for,  at  the  time  when  the  debts 
were  to  be  determined,  a  large  part  of  the 
advances  so  made. 

The  master  in  Thacher  v.  King,  supra, 
had  found  that  the  entire  amount  of  the 
advances  was  the  amount  of  money  due  to 
the  director  and  his  partner  on  the  date 
on  which  the  debts  were  to  be  determined, 
and  disregarded  the  property  received.  In 
approving  this  finding  it  is  stated  by  the 
court  that  if  the  commission  merchants  had 
a  right  to  demand  that  amount  in  cash,  it 
was  none  the  less  a  debt  because  both  par- 
ties expected  that  they  would  not  do  so, 
but  would  apply  the  property  in  their 
hands  for  sale  as  far  as  it  would  go.  If 
that  amount  was  the  amount  of  the  debt 
due  in  a  popular  and  ordinary  and  legal 
sense,  it  was  the  amount  of  the  debt  within 
the  statute  imposing  the  liability  upon  di- 
rectors. 

(h)  Certificates  of  deposit, 

A  certificate  of  deposit  issued  by  a  bank 
is  a  debt  within  the  meaning  of  a  charter 
provision  that  the  total  amount  of  debts 
which  the  corporation  shall  at  any  time 
owe,  "whether  by  bond,  bill,  note,  or  other 
security,"  shall  not  exceed  three  times  the 
amount  of  the  capital  stock  actually  paid 
in,  over  and  above  the  amount  of  specie  ac- 
tually deposited  in  the  vault  for  safe-keep- 
ing, and  therefore  the  holder  of  such  certifi- 
cate may  recover  for  the  same  of  the  di- 
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rectors.      Hargroves   v.    Chambers,    30   Ga. 
580. 

It  was  urged  in  Hargroves  v.  Chambers, 
supra,  that  there  could  not  be  an  excessive 
indebtedness  at  the  time  of  issuing  certifi- 
cates of  deposit  as  to  them,  because,  al- 
though they  might  be  debts,  yet  the  funds 
paid  in  for  which  they  were  issued  were  in 
the  bank,  and  must  be  considered  as  balanc- 
ing that  indebtedness.  In  answer  to  this 
it  is  stated  that  the  money  deposited  went 
at  once  into  the  general  funds  of  the  bank 
and  constituted  a  fund  as  much  for  the  pay- 
ment of  other  debts  as  these.  The  court 
finally  considered,  whether  that  be  true  or 
not,  that  the  certificates  were  debts  within 
the  meaning  of  the  rule. 

(i)   Torts, 

Upon  the  general  question  as  to  whether 
statutory  liability  of  a  stockholder  or  offi- 
cer for  debts  of.  the  corporation  includes  lia- 
bility for  tort,  see  note  to  B.  F.  Avery  & 
Sons"  V.  McClure,  22  L.R.A.(N.S.)    256.* 

It  is  uniformly  held  that  liabilities  in- 
curred by  a  corporation  because  of  its  torts 
are  not  debts  within  the  meaning  of  stat- 
utes making  the  directors  liable  in  case  the 
corporate  debts  exceed  a  fixed  limit. 

It  has  been  stated  that  the  debt,  in  order 
to  become  one  within  the  meaning  of  a  stat- 
ute limiting  the  amount  of  corporate  in- 
debtedness to  the  amount  of  capital  stock 
actually  paid  in,  and  in  case  of  any  excess 
making  tne  directors  under  whose  adminis- 
tration it  shall  happen  liable  to  the  extent 
of  such  excess  for  all  the  debts  of  the  com- 
pany then  existing,  and  for  all  that  shall 
be  contracted,  must  be  a  debt  voluntarily 
created  by  the  directors  or  under  their  au- 
thority. Cable  V.  Gaty,  34  Mo.  673,  86  Am. 
Dec.  126. 

Consequently,  a  judgment  obtained 
against  the  corporation  for  damages  for 
loss  of  a  steamboat  through  negligence  is 
not  one  of  the  debts  contemplated  by  the 
statute.  Ibid.  So  that,  even  assuming  that 
an  excess  in  amount  of  undoubted  debts 
exist,  the  directors  are  not  liable  for  a 
debt  created  as  above  stated. 
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his  contention  that  payment  out  of  the  aa* 
sets,  by  an  assignee  in  bankruptcy,  whereby 
debts  are  reduced  below  the  amount  of  the 
paid-in  capital  stock,  exonerates  the  di- 
rectors from  liability;  but  a  careful  reading 
of  that  case,  and  of  the  Illinois  cases  cited 
therein,  shows  that,  when  payment  of  debts 
out  of  assets  is  referred  to,  the  court  had  in 
mind  cases  where  corporations  with  a  lim- 
ited amount  of  paid-in  capital  had  an  excess 
of  assets  beyond  the  amount  of  the  paid-in 
capital  stock;  so  that  while,  in  those  cases, 
directors  might  become  liable  for  excess  of 
debts,  if  the  excess  were  paid  out  of  surplus 
assets,  the  directors  would  cease  to  be  liable. 
In  all  of  these  cases  the  corporations  had 
become  insolvent,  and  in  none  of  them  was 
it  suggested  that  payment  by  the  assignee 


after  insolvency  would  exonerate  the  di- 
rectors. See  also  Tradesman  Pub.  Co.  v. 
Knoxville  Car  Wheel  Co.  96  Tenn.  634,  655> 
et  seq.,  31  L.RjV.  593,  49  Am.  St.  Rep.  943, 
32  S.  W.  1097;  Moore  v.  Lent,  81  Cal.  502, 
22  Pac.  875.  It  may  be  noted  that  these 
cases  are  all  in  equity,  in  the  nature  of 
general  creditors'  bills,  and  are  required  to 
be  brought  in  equity  under  the  construction 
of  the  peculiar  statutes  of  the  states  re- 
ferred to  or  under  express  provisions  there- 
of. We  have  cited  them  only  to  show  the 
genera]  principles  applicable  to  directors' 
liability,  and  to  refute  the  apparent  claim, 
albeit  somewhat  vaguely  made  by  defend- 
ant's counseli  that  they  support  his  main 
contention. 

Only  two  cases  from  courts  of  last  resort 


The  liability  of  a  corporation  for  in- 
fringement of  a  patent  is  not  a  debt  con- 
tracted or  debt  existing  within  the  meaning 
of  a  statute  making  the  directors  liable  for 
debts  contracted  in  excess  of  amount  of 
capital  stock.  B.  F.  Avery  &  Sons  v.  Mc- 
Clure,  94  Miss.  172,  22  L.R.A.(N.S.)  256, 
47  So.  901,  19  Ann.  Cas.  134;  Roberts  v. 
Reed,  4  W.  N.  C.  417;  Child  v.  Boston  &  F. 
Iron  Works,  137  Mass.  616,  60  Am.  Rep. 
328.  Nor  does  the  reduction  to  judgment 
of  such  a  claim  make  it  a  debt  within  the 
meaning  of  this  statute.  B.  F.  Avery  & 
Sons  V,  McClure,  supra.  The  claim  in  Child 
V.  Boston  &  y.  Iron  Works,  supra,  had  been 
reduced  to  judgment,  but  no  point  is  made 
of  this. 

8,  Evidence  as  to  dehta. 

Evidence  that  at  the  time  of  the  failure 
or  assignment  of  the  corporation  the  debts 
were  largely  in  excess  of  the  limit  fixed  by 
statute  is  not  evidence  that  they  thus  ex- 
ceeded the  limit  fifteen  or  sixteen  months 
previously,  when  the  debt  sued  on  was  cre- 
ated. Webster  v.  Whitworth,  —  Tenn.  — . 
63  S.  W.  290. 

Evidence  of  a  debt  contracted  by  the  com- 
pany for  supplies,  to  become  due  at  a  fu- 
ture date,  is  not  sufficient  evidence  of  the 
existence  of  a  debt  at  a  date  prior  to  the 
time  when  the  estimates  were  to  become 
due,  where  it  is  not  shown  that  any  of  the 
supplies  had  been  delivered.     Ibid. 

See  Robinson  v.  Attrill,  supra,  VI.  c,  2 
(e). 

A  schedule  of  the  debts  of  the  corporation 
filed  by  it  in  bankruptcy  proceedings,  and 
proved  under  the  oath  of  its  treasurer,  is 
prima  facie  evidence  of  the  amount  of  the 
debts  as  of  the  time  of  the  filing  of  the 
schedule.  If  there  are  any  debts  included 
in  the  schedule  which  do  not  come  within 
the  statute  imposing  a  liability  upon  the 
directors  for  contracting  debts  in  excess  of 
a  certain  fixed  limit,  such  must  be  shown 
in  defense.  Smith  &  T.  Co.  v.  Arnold,  — 
R.  I.  — ,  93  Atl.  656. 

The  prima  facie  case  made  by  the  sched- 
ule in  bankruptcy  was  held  sufficient  al- 
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though  the  action  was  not  begun  by  the 
creditor  to  enforce  the  director's  liability 
until  about  two  years  after  tlie  date  of  the 
adjudication  in  bankruptcy,  it  being  stated 
that  the  creditor,  having  proven  the  bank- 
ruptcy of  the  corporation  and  the  amount 
of  the  debt  owed,  was  entitled  to  a  prima 
facie  presumption  that  this  state  of  things 
continued;  and  that  if  in  fact  the  excess 
of  debts  had  been  paid  so  as  to  exonerate 
the  director,  it  was  a  matter  for  him  to 
prove.     Ibid. 

It  is  stated  that  the  director  sued  in  this 
case,  who  was  president  of  the  corporation, 
was  actively  interested  in  its  afifairs  and 
was  fully  cognizant  of  the  affairs  and  pro- 
ceedings of  the  corporation  at  the  date  of 
its  failure,  and  it  was  competent  for  him 
to  have  produced  any  facts  which  would 
have  been  available  for  his  defense,  if  such 
facts  existed.  The  statute  involved  in  this 
case  provided  that  the  whole  amount  of  the 
debts  which  any  corporation  shall  at  any 
time  owe  shall  not  exceed  the  amount  of 
its  capital  stock .  actually  paid  in,  and  it 
was  further  provided  that  the  directors 
who  are  made  liable  for  contracting  such 
excess  shall  continue  liable  until  the  debts 
shall  be  reduced  to  the  amount  of  the  capi- 
tal stock  of  such  company  paid  in.    Ibid. 

d.  Effect  of  waste  or  destruction  of  cui- 
sets  hy  assignee. 

The  waste  or  destruction  of  the  assets  of 
a  corporation  by  the  assignee  thereof  does 
not  release  the  directors  from  their  liability 
to  a  creditor  under  such  statute.  Hargroves 
V.  Chambers,  30  Ga.  580. 

e.  Effect  of  reduction  of  debts. 

The  reduction  by  the  directors  of  a  cor- 
poration, of  the  debts  by  the  confession  of 
judgments  against  the  corporation  on  which 
executions  were  issued  and  all  the  corpo- 
rate property  sold,  so  that  the  debts  at  the 
time  of  the  maturity  of  the  claim  of  the 
plaintiff  did  not  exceed  the  capital  stock, 
is  not  such  a  reduction  as  will  relieve  the 
directors  from  liability,  under  a  statute 
providing  that   the   whole   amount   of   the 
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directly  considering  the  questions  here  in- 
volved have  been  cited  on  the  briefs  before 
us.  In  the  case  of  Merchants'  Bank  v. 
Stevenson,  10  Gray,  232,  a  suit  at  law  was 
brought  against  directors  of  a  manufactur- 
ing corporation  to  enforce  directors'  liability 
for  excess  of  debts  over  amount  of  capital 
stock  actually,  paid  in,  under  Rev.  Stat. 
Mass.  chap.  38,  §  25,  which  is  almost  word 
for  word  identical  with  our  statute  here 
under  consideration.  Demurrer  to  the  decla- 
ration was  upon  two  grounds:  First,  that 
it  appeared  from  the  declaration  and  stipu- 
lated facts  that,  although  the  debts  had 
exceeded  the  paid-in  'capital  at  the  time 
when  the  debt  in  suit  was  contracted  and  at 
the  time  of  the  proceedings  In  insolvency, 
the  whole  amount  of  the  debts  had  been. 


before  suit  was  brought,  reduced  by  the 
payment  by  assignees  of  preferred  debts 
and  dividends,  to  less  than  the  amount  of 
such  paid-in  capital  stock.  I'he  second 
ground  of  demurrer  was  in  effect  that  suit 
at  law  could  not  be  maintained,  but  remedy 
was  only  in  equity.  The  decision  was  by 
Chief  Justice  Shaw,  and  substantially  over- 
ruled the  first  demurrer,  as  follows:  'The 
reduction  of  the  debts  within  the  capital 
stock  by  dividends  and  payments  by  the  as- 
signees" (in  insolvency)  "was  not  such  a  re- 
duction, within  the  meaning  of  the  statute, 
as  to  exempt  the  defendants  from  liability/' 
The  decision  then  goes  on  to  show  that  the 
suit  should  have  been  brought  in  equity  un- 
der the  subsequent  provisions  of  the  statute, 
and  sustained  the  demurrer  on  that  ground. 


debts  which  any  corporation  may  contract 
shall  not  exceed  the  amount  of  capital  stock 
actually  paid  in,  and  in  case  of  any  excess 
the  directors  shall  be  liable  to  the  extent  of 
such  excess  for  the  debts  then  existing, 
and  for  all  that  are  contracted,  until  the 
debts  are  reduced  to  the  amount  of  the 
capital  stock.  Margarge  k  G.  Co.  v.  Zieg- 
ler,  9  Pa.  Super.  Ct.  438,  approved  in  Roth 
v.  Playford,  25  Pa.  Co.  Ct.  345. 

It  is  stated  in  Merchants'  Bank  v.  Ste- 
venson, 10  Gray,  232,  that  the  reduction 
of  the  debt  within  the  limit  fixed  by  stat- 
ute, by  dividends  and  payment  by  the  as- 
signees in  insolvency,  is  not  such  a  reduc- 
tion as  to  exempt  the  defendants  from  lia- 
bility under  a  statute  making  the  directors 
under  whose  administration  an  excess  shall 
happen  jointly  and  severally  liable  to  the 
extent  of  such  excess  so  long  as  they  shall 
respectively  continue  in  office,  and  till  the 
debt  shall  be  reduced  to  the  said  amount  of 
the  capital  stock;  but  a  demurrer  to  the 
petition  of  the  creditors  was  sustained  in 
this  case,  so  that  the  above  statement  was 
not  necessary  to  the  decision.  Compare 
with  Flint  v.  Boston  Woven  Hose  &  Rubber 
Co.  infra. 

The  statute  under  which  Merchants' 
Bank  v.  Stevenson  was  decided  is  set  out 
in  Flint  v.  Boston  Woven  Hose  &  Rubber 
Co.  infra,  and  provides  as  follows:  That 
"the  whole  amount  of  the  debts,  which  any 
such  company  shall  at  any  time  owe,  shall 
not  exceed  the  amount  of  its  capital  stock 
actually  paid  in;  and  in  case  of  any  excess, 
the  directors,  under  whose  administration 
it  shall  happen  shall  be  jointly  and  sever- 
ally liable  to  the  extent  of  such  excess,  for 
all  the  debts  of  the  company  then  existing 
and  for  all  that  shall  be  contracted,  so 
long  as  they  shall  respectively  continue  in 
office,  and  until  the  debts  shall  be  reduced 
to  the  said  amount  of  the  capital  stock." 

The  debt  in  Windham  Provident  Inst,  for 
Sav.  V.  Sprague,  43  Vt.  602,  had  been  re- 
duced within  the  limit  at  tlie  time  the  suit 
was  brought,  but  there  is  no  discussion  on 
this  point  in  the  opinion,  which  holds  the 
directors  liable  nevertheless. 

See  J.  L.  MoTT  Ibon  Works  v.  Arjuoid, 
L.R.A.1916D. 


The  statute  involved  in  Flint  v.  Boston 
Woven  Hose  &  Rubber  Co.  183  Mass.  114, 
66  N.  E.  592,  provided  that  the  president 
and  directors  of  the  company  shall  be  liable 
when  the  debts  of  the  corporation  exceed 
its  capital,  to  the  extent  of  such  excess  ex- 
isting at  the  time  of  the  commencement  of 
the  suit  against  the  corporation,  upon  the 
judgment  in  which  the  suit  in  equity  to 
enforce  such  liability  is  brought,  as  here- 
inafter provided.  Under  this  statute,  where 
the  debts  of  the  corporation  had  been  re- 
duced below  the  amount  of  its  capital  by 
dividends  paid  to  its  creditors  by  an  as- 
signee at  the  time  of  the  commencement  of 
the  suit  against  the  corporation,  no  action 
will  lie  under  the  statute. 

And  see  also  in  this  connection  Allison 
V.  Coal  Creek  &  N.  R.  Coal  Co.  87  Tenn. 
60,  9  S.  W.  226,  supra,  V.  a. 

That  the  contracting  of  indebtedness  by 
a  subsequent  board  of  directors  in  excess  of 
the  solvent  stock,  and  the  payment  of  the 
indebtedness  so  contracted  in  preference  to 
the  indebtedness  lawfully  contracted  by  the 
previous  board,  do  not  render  the  previous 
board  liable,  see  Schofield  v.  Henderson,  ^ 
Ind.  258,  supra,  V.  a. 

VII,  To   whom   liability   eoetends. 
a.  In  general. 

Some  statutes  make  the  directors  liable 
only  to  creditors. 

The  fact  that  a  creditor  seeking  to  hold 
the  directors  liable  under  such  a  statute 
was  manager  of  the  company,  and  partici- 
pated in  creating  indebtedness  by  buying 
grain  for  the  company,  does  not  prevent  his 
holding  the  directors  liable  where  there  is 
no  claim  that  the  corporation  was  not  liable 
to  him,  since  under  his  contract  he  was 
entitled  to  his  commissions  and  expendi- 
tures the  same  as  anv  otner  creditor.  Slater 
V.  Taylor,  241  III.  102,  89  N.  E.  271. 

But  under  a  statute  making  the  directors 
in  case  of  any  excess  jointly  and  severally 
liable  for  such  excess  for  all  debts  of  the 
company  then  existing  and  for  all  that  shall 
be  contracted,  the  directors  of  a  corporation 
are  not  liable  to  a  stockholder  thereof  who 
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The  suit  was  subsequently  brought  in  equity 
for  the  same  claim,  and  the  bill  was  de- 
murred to,  and  demurrer  sustained,  on  the 
ground  that  it  did  not  clearly  state  that 
the  excess  of  debts  happened  during  the  ad- 
ministration of  the  corporation  by  the  de- 
fendants* Merchants'  Bank  v.  Stevenson,  5 
Allen,  398.  The  question  as  to  effect  of 
pavTuents  by  the  assignees  in  insolvency  was 
not  again  raised  in  the  equity  case.  Later, 
in  the  same  case  (7  Allen,  489),  lettve  to 
amend  the  bill  to  cure  the  defect  shown  by 
the  demurrer  was  asked  and  refused  on  the 
ground  of  laches,  since  the  complainant  had 
allowed  so  much  time  to  elapse  before  seek- 
ing to  amend  the  bill,  and  it  was  dismissed. 
It  cannot  fairly  be  said  that  the  decision  of 
Chief  Justice  Shaw  was  obiter  dictum.    The 


question  was  raised  by  the  first  demurrer, 
was  argued  on  the  brief  of  counsel,  and  was 
a  fair  question  in  the  case.  This  demurrer 
was  overruled  (although  counsel  seems  to 
treat  it  as  if  sustained  with  other  demur- 
rers), and  the  mere  fact  that  other  demur- 
rers were  sustained  does  not  remove  the 
question  properly  raised  by  the  first  de- 
murrer from  the  case. 

The  only  case  cited  and  relied  upon  in 
the  case  at  bar  by  the  justice  of  the  supe- 
rior court  in  his  decision  overruling  this 
demurrer  is  the  case  of  Flint  v.  Boston 
Woven  Hose  &  Rubber  Co.  183  Mass.  114, 
66  N.  £.  592.  This  case  was  decided  in 
1903  under  the  Public  Statutes  of  Massa- 
chusetts of  1882,  chap.  106,  §  60,  which,  so 
far  as  is  material,  reads  as  follows:     ''The 


has  been  compelled  to  pay  his  proportion 
of  the  unsatisfied  balance  of  a  judgment 
held  against  the  corporation.  Kritzer  v. 
Woodson,  19  Mo.  327.  It  is  stated  that 
the  purpose  of  the  statute  is  to  protect 
the  creditors  of  the  corporation;  that  it 
was  not  intended  to  regulate  the  liability 
of  the  directors  to  the  corporation  nor  to 
the  individual  stockholder. 

Other  statutes  prescribe  that  the  direc- 
tors are  liable  to  the  corporation  in  the 
first  instance,  and  in  the  event  of  the  disso- 
lution of  the  corporation,  to  the  creditors. 

That  the  liability  is  to  the  creditors  as 
distinguished  from  the  state,  see  Neal  v. 
Moultrie,  12  Ga.  104,  infra. 

Temporary  receivers  appointed  in  an  ac- 
tion for  the  voluntary  dissolution  of  a 
corporation  are  proper  parties  in  an  action 
by  creditors  on  behalf  of  themselves  and 
all  other  creditors  to  enforce  this  liability 
of  the  directors.  Whitney  v.  Wilcox,  58 
App.  Div.  57,  68  N.  Y.  Supp.  667. 

b.  To  what  creditors, 

1,  In  general. 

The  directors  are  liable  only  to  bona  fide 
creditors.  Thus,  if  accommodation  notes 
given  by  the  corporation  are  taken  up  by 
an  oflScer  of  the  corporation  to  which  they 
are  given,  with  knowledge  of  their  charac- 
ter, such  officer  cannot  enforce  the  statu- 
tory liability.  Wolverton  v.  George  H.  Tay- 
lor &  Co.  157  111.  485,  42  N.  E.  49. 

Nor  can  a  mere  assignee  for  collection 
enforce  such    liability.     Ibid. 

Nor  can  a  creditor  whose  debt  is  con- 
tingent upon  the  existence  of  assets  of  the 
corporation  enforce  such  statutory  liability 
without  alleging  the  existence  of  assets  of 
the  corporation.  State  Bank  v.  Pope,  179 
111.  App.  282. 

See  Manns  Mercantile  Co.  v.  Smith,  — 
Miss.  — ,  64  So.  929,  VI.  c,  2   (a). 

2.  Doctrine  that  liability  extends  only 
to  creditors  whose  debts  are  contract- 
ed in  excess  of  fixed  limit. 

That  the  directors  are  liable  only  to  the 
L.R.A.1916D. 


creditors  to  whom  the  excess  is  owed  is  the 
doctrine  of  the  Tennessee  cases.  Allison 
V.  Coal  Creek  &  N.  R.  Coal  Co.  87  Tenn.  60, 
9  S.  W.  226,  supra.  But  all  such  creditors 
must  join.  Moulton  v.  Council,  H.  McL. 
Co.  93  Tenn.  377,  27  S.  W.  672;  Tradesman 
Pub.  Co.  V.  Knoxville  Car  Wheel  Co.  95 
Tenn.  634,  31  L.R.A.  593,  49  Am.  St.  Rep. 
943,  32  S.  W.  1097. 

The  statute  in  this  state  provides  that 
if  the  indebtedness  of  the  corporation  shall 
at  any  time  exceed  the  capital  stock  paid 
in,  the  directors  assenting  thereto  shall  be 
individually  liable  to  the  creditors  for  said 
excess.  This  is  interpreted  in  Allison  v. 
Coal  Creek  &  N.  R.  Coal  Co.  supra,  to  make 
the  assenting  directors  individually  liable 
only  to  a  creditor  whose  debt  was  made 
with  the  assent  of  such  directors  in  excess 
of  the  capital  stock,  and  if  the  debt  of  such 
a  creditor  is  subsequently  paid  he  has  not 
suffered  by  such  breach,  and  no  subsequent 
creditor  can  enforce  in  his  own  favor  a 
liability  discharged  by  such  payment.  The 
court  continued:  "In  other  words,  the  lia- 
bility of  the  director  depends  upon  three 
conditions:  First,  assent  by  him  to  the 
creation  of  the  debt  upon  which  he  is  sued; 
second,  that  the  debt  has  not  been  paid; 
third,  that  the  corporation  is  insolvent. 
Unless  the  very  debt  upon  which  it  is  sought 
to  hold  the  director  to  individual  liability 
was  created  by  the  assent  of  the  director, 
it  is  not  the  case  provided  for  by  the  char- 
ter." It  is  stated  to  be  no  answer  to  say 
that  the  old  debts  may  have  been  paid  off 
by  the  creation  of  a  new  one.  If  this  should 
be  so,  then  the  directors  who  assented  to 
the  new  debt,  if  beyond  the  capital  stock, 
are  liable  individually  to  the  creditor  whose 
money  paid  off  the  old  debt,  and  his  remedy 
is  against  them  on  this  latter  assent,  and 
not  upon  the  former  breach  of  trust. 

A  creditor  whose  debt  was  created  in  ex- 
cess of  the  limit  was  allowed  to  maintain 
an  action  in  Stafford  v.  Cain,  13  Ky.  L. 
Rep.  639.  This  case  is  approved  in  Gun- 
ther  v.  Baskett  Coal  Co.  307  Ky.  44,  52  S. 
W.  931,  but  it  does  not  clearly  appear  in 
the  latter  case  that  the  creditors  allowed 
to  recover  were  excess  creditors,  nor  does 
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officers  of  any  corporation  which  is  subject 
to  this  chapter  shall  be  jointly  and  severally 
liable  for  its  debts  and  contracts  in  the  fol- 
lowing cases,  and  not  otherwise:  .  .  . 
When  the  debts  of  a  corporation  exceed  its 
capital,  to  the  extent  of  such  excess  existing 
at  the  time  of  the  commencement  of  the 
suit  against  the  corporation  upon  the  judg- 
ment in  which  the  suit  in  equity  to  enforce 
such  liability  is  brought  as  hereinafter  pro- 
vided." Judge  Lathrop,  referring  to  the 
above -quoted  words  of  Judge  Shaw,  says  the 
remark  of  the  chief  justice  (in  the  Mer- 
chants' Bank  Case)  "was  not  necessary  to 
the  decision,  which  sustained  the  defendants' 
demurrers  on  another  ground,  and  the  propo- 
sition appears  in  the  headnote  prefixed  by 
the  words,  'it  seems  that/  "    A  careful  read- 


ing of  the  Merchants'  Bank  Case  shows  th&t 
the  first  demurrer  was  overruled,  and  that 
the  other  demurrers  were  sustained,  as 
above  shown;  and  the  first  demurrer  raised 
the  exact  question  raised  in  this  case.  Fur- 
thermore, the  question  was  decided  by  the 
chief  justice  without  using  the  prefatory 
words,  "it  seems  that,"  which  words  were 
interpolated  in  the  headnote  by  the  reporter. 
It  is  further  to  be  noted  that  Judge 
Lathrop,  in  his  opinion,  after  quoting 
the  statute  under  which  Judge  Shaw 
made  his  decision,  says  (page  116  of  183 
Mass.)  :  "We  do  not  deem  it  necessary  in 
this  case  to  determine  whether  the  remark 
of  Chief  Justice  Shaw  above  cited  was  an 
obiter  remark  or  a  decision.  The  statute 
which  he  was  then  considering  differs  es- 


it  appear  that  it  was  intended  to  limit  the 
right  to  recover  to  creditors  whose  debts 
were  contracted  in  excess  of  the  limit. 

The  doctrine  announced  in  Patterson  v. 
Robinson,  36  Hun,  622,  approved  on  reargu- 
ment  in  37  Hun,  341,  followed  in  Lovelace 
V.  Doran,  39  N.  Y.  S.  R.  679,  15  N.  Y.  Supp. 
278,  that  the  liability  of  directors  is  only 
to  those  creditors  to  whom  the  excess  is 
owing,  was  overruled  in  National  Bank  v. 
Dillingham,  147  N.  Y.  603,  49  Am.  St.  Rep. 
692,  42  N.  £.  338,  although  in  the  latter 
case  some  distinction  is  made  between  the 
statute  in  force  when  that  case  was  decided 
and  the  statute  in  force  when  the  Patter- 
son Case  was  decided.  But  Anderson  v. 
Speers,  21  Hun,  568,  59  How.  Pr.  421,  is 
cited  with  approval,  and  it  was  decided  un- 
der the  same  statute  as  Patterson  v.  Robin- 
son. 

Under  a  statute  making  the  directors  in 
case  of  excess  liable  for  such  excess  to  the 
corporation,  and  in  the  event  of  its  disso- 
lution to  any  of  the  creditors  thereof,  it  was 
held  in  the  early  New  York  case  of  Tall- 
madge  v.  Fishkill  Iron  Co.  4  Barb.  382,  that 
the  liability  might  be  enforced  by  any  cred- 
itor of  the  corporation,  and  was  not  con- 
fined to  those  creditors  whose  debts  were 
contracted  or  remained  unpaid  while  the 
excess  of  the  indebtedness  existed. 

That  the  creditor  suing  need  not  be  one 
whose  debt  forms  a  part  of  the  excess  is 
hold  also  in  Sturges  v.  Burton,  8  Ohio  St. 
215,   72  Am.   Dec.  582. 

That  the  liability  is  not  confined  to  those 
creditors  whose  debts  are  in  excess  of  the 
limit  is  the  necessary  implication  from  the 
cases  generally,  apart  from  those  noticed 
above  to  the  contrary.  See  cases  bearing 
on  this  question  in  VIII.  a  and  b,  infra. 

VIII.  Enforcement  of  the  liability. 

a.  Who  may  enforce. 

It  is  well  settled  that  a  single  creditor 
cannot  sue  to  enforce  the  statutory  lia- 
bility. Low  V.  Buchanan,  94  111.  76;  Bu- 
chanan V.  Bartow  Iron  Co.  3  111.  App.  191; 
National  Bank  v.  Dillingham,  147  N,  Y. 
L.R.A.1915D. 


603,  49  Am.  St.  Rep.  692,  42  N.  E.  338; 
Anderson  v.  Speers,  21  Hun,  568,  59  How. 
Pr.  421;  Hornor  v.  Henning,  93  U.  S.  228, 
23  L.  ed.  879;  Lyman  v.  Hilliard,  83  C.  C. 
A.  117,  154  Fed.  339,  reversing  138  Fed. 
469. 

Such  a  statute  providing  that  if  the  in- 
debtedness of  any  stock  corporation  ex- 
ceeds the  amount  of  its  capital  stock,  the 
directors  and  officers  of  such  corporation 
assenting  thereto  shall  be  personally  and 
individually  liable  for  such  excess  to  the 
"creditors"  of  such  corporation,  is  designed 
for  the  benefit  of  all  the  creditors.  The 
claims  arising  under  the  provisions  of  such 
statute  are  to  be  regarded  in  the  nature  of 
a  trust  fund  to  be  collected  and  divided 
pro  rata  among  all  the  creditors.  Conse- 
quently, one  creditor  alone  cannot  main- 
tain an  action  of  assumpsit  against  a  di- 
rector to  recover  under  this  statute.  Low 
V.  Buchanan,  94  111.  76.  It  is  stated  that 
the  distribution  of  the  funds  under  this 
statute  can  be  made  only  in  a  court  of 
equity.  A  similar  holding  appears  in 
Buchanan  v.  Bartow  Iron  Co.  3  111.  App. 
191. 

No  presumption  will  be  indulged  in  that 
there  is  only  one  creditor  where  the  cred- 
itor seeking  to  recover  at  law  alleges  that 
at  the  time  of  the  incurring  of  his  indebted- 
ness, about  nine  months  previously  to  the 
commencement  of  the  suit,  the  corporation 
was  indebted  to  various  persons,  without 
any  allegation  or  proof  to  the  effect  that 
there  are  no  other  creditors  at  the  time  of 
suit.  Low  V.  Buchanan,  supra.  It  is 
stated,  without  expressing  any  opinion 
whether  an  action  at  law  would  lie  in  case 
of  only  a  single  creditor,  that  it  is  clear 
that  the  creditor  would  be  bound  to  set 
forth  by  proper  averment  in  his  declaration, 
and  prove  on  the  trial,  the  special  circum- 
stances warranting  such  an  action. 

Where  it  does  not  appear  that  there  are 
other  creditors,  a  demurrer  to  the  com- 
plaint cannot  be  sustained  for  this  reason. 
McComb  v.  Kellogg,  16  N.  Y.  S.  R.  16,  1 
N.  Y.   Supp.  206. 

Under  the  Tennessee  doctrine  limiting 
the  right  to  recover  against  the  director  to 
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sentially  from  the  one  before  us.  Instead 
of  the  complicated  provisions  of  the  Revised 
Statutes,  the  statute  before  us  fixes  a  single 
date,  namely,  when  the  suit  is  brought  on 
which  judgment  is  recovered.  If  the  debts 
on  that  day  exceed' the  capital  stock,  there 
is  liability;  otherwise,  not.  .  .  .  'The 
legislature  saw  fit  to  use  plain  words,  which 
we  must  take  plainly  as  we  find  them.'  The 
provisions  of  the  Public  Statutes  do  not  pro- 
hibit a  corporation  from  incurring  an  in- 
debtedness in  excess  of  its  capital,  but  mere- 
ly provide  that  if  such  an  excess  exists 
when  a  suit  is  brought,  the  president  and 
directors  shall  be  liable." 

We  do  not  regard  the  decision  of  Judge 
Shaw  in  tlie  Stevenson  Case  as  obiter 
dictum;  nor  do  we  rpgar*"*   it  as  overruled 


in  the  Flint  Case,  as  claimed  by  the  defend- 
ant's counsel.  It  is  expressly  saved,  as 
shown  by  the  above  extract,  as  relating  to 
a  statute,  essentially  different  from  the  one 
considered  in  the  Flint  Case,  but  essentially 
the  same  as  our  statute  now  under  con- 
sideration. We  are  entirely  in  accord  with 
the  decision  of  Chief  Justice  Shaw  in  the 
'  Stevenson  Case,  10  Gray,  232,  supra,  after 
mature  consideration.  As  we  have  en- 
deavored to  show  herein,  the  capital  stock 
paid  in  is  under  the  policy  of  our  law,  as 
under  similar  laws  of  other  states  above 
referred  to,  and  generally,  regarded  as  .a 
fund  for  the  security  of  creditors;  it  is  the 
duty  of  the  directors  to  keep  it  intact  for 
such  security,  and  they  are  expressly  made 
liable  for  their  acts  in  exceeding  the  debt 


creditors  whose  debts  were  created  in  ex- 
cess of  the  limit  fixed,  all  such  creditors 
must  join.  Moulton  v.  Connell,  H.  McL. 
Co.  93  Tenn.  377,  27  S.  W.  672;  Tradesman 
Pub.  Co.  V.  Knoxville  Car  Wheel  Co.  95 
Tenn.  634,  31  L.R.A.  693,  49  Am.  St.  Rep. 
943,  32  S.  W.  1097. 

A  single  creditor  maintained  a  bill  in 
equity  in  Margarge  &  G.  Co.  v.  Ziegler,  9 
Pa.  Super.  Ct.  438,  but  was  allowed  to  re- 
cover only  that  proportion  of  his  demand 
which  the  excess  indebtedness  bore  to  the 
entire  indebtedness. 

Under  the  statute  involved  in  Cornwall 
V.  Eastham,  2  Bush,  561,  it  was  held  that 
a  single  creditor  might  maintain  a  separate 
suit  without  inquiring  for  other  creditors, 
or  requiring  them,  if  there  are  any,  to  be 
made  parties.  It  is  stated,  however,  that 
an  action  may  be  maintained  by  a  single 
creditor  according  to  the  nature  of  the 
case,  the  court  apparently  being  of  the  opin- 
ion that  the  action  might  be  maintained 
separately  independently  of  any  statute,  but 
apparently  this  is  obiter  under  the  facts 
involved.  The  provision  of  the  statute  is 
not  set  out  in  the  opinion.  See  First  Nat. 
Bank  v.  Hingham  Mfg.  Co.  127  Mass.  663, 
infra. 

See  Thacher  v.  King,  166  Mass.  490,  31 
N.  E.  648,  infra. 

b.  Where  liability  may  be  enforced. 

The  liability  incurred  by  directors  under 
such  a  statute  being  to  all  the  creditors, 
and  the  claims  arising  under  the  statute 
being  in  the  nature  of  a  trust  fund  to  be 
collected  and  divided  pro  rata  among  all  the 
creditors,  the  liability  must  be  enforced  in 
equity.  Low  v.  Buchanan,  94  III.  76; 
Buchanan  v.  Bartow  Iron  Co.  3  111.  App. 
191;  Gay  v.  Kohlsaat,  223  111.  260,  79  N. 
E.  77;  National  Bank  v.  Dillingham,  147 
N.  Y.  603,  49  Am.  St.  Rep.  692,  42  N.  E. 
338;  Margarge  &  G.  Co.  v.  Ziegler,  9  Pa. 
Super.  Ct.  438;  Charles  E.  Brown  &  Co.  v. 
Ware,  87  Vt.  121,  88  Atl.  507;  Hornor  v. 
Henning,  93  U.  S.  228,  23  L.  ed.  879;  Stone 
V.  Chisolm,  113  U.  S.  302,  28  L.  ed.  991, 
5  Sup.  Ct.  Rep.  497;  Lyman  v.  Hilliard,  83 
L.R.A.1916D. 


C.  C.  A.  117,  154  Fed.  339,  reversing  138 
Fed.  469. 

In  Merchants'  Bank  v.  Stevenson,  10 
Gray,  232,  the  statute  provided  that  any 
person  to  whom  the  directors  were  so  liable 
might  have  an  action  on  the  case  against 
any  one  or  more  of  the  said  officers,  but  a 
subsequent  section  in  the  same  statute  au- 
thorized a  bill  in  equity  instead  of  such 
action  at  law,  and  still  another  section  of 
the  statute  gave  the  court  jurisdiction  in 
equity  in  all  cases  in  which  there  were  more 
than  two  persons  having  distinct  rights  or 
interests  which  could  not  be  justly  and 
definitely  decided  and  adjusted  in  one  action 
at  the  common  law. 

A  single  qualified  creditor,  for  himself 
and  all  other  creditors,  may  sue  every  de- 
linquent director,  and  thus  create  the  fund 
to  be  distributed  among  the  creditors.  The 
distribution  of  the  liability,  and  the  appor- 
tionment to  each  creditor  of  his  share  of 
the  fund,  are  matters  to  be  determined  on 
the  accounting.  Whitney  v.  Pugh,  58  App. 
Div.  316,  68  N.  Y.  Supp.  992. 

In  Charles  E.  Brown  &  Co.  v.  Ware,  87  Vt. 
121,  88  Atl.  607,  the  declaration  in  the  ac- 
tion at  law  alleged  that  the  indebtedness  to 
the  plaintiff  was  a  part  of  the  indebtedness 
assented  to  by  the  defendants  as  directors 
in  excess  of  the  sum  fixed  by  the  statute; 
that  the  corporation  was  then  insolvent 
and  unable  to  pay  its  said  indebtedness  to 
an  amount  stated.  The  court,  upon  these 
allegations,  states  that  from  them  it  clearly 
appears  that  the  excess  to  which  the  di- 
rectors assented  is  comprised  in  part  of 
the  debt  to  the  plaintiff  and  in  part  of  debts 
to  other  creditors;  that  the  creation  of 
these  debts  may  or  may  not  have  been  sev- 
erally assented  to  by  all  and  the  same 
directors,  or  the  assent  in  more  or  less 
instances  may  have  been  by  directors  in 
part  different;  that  individual  liability  de- 
pends upon  individual  assent  to  violation 
of  the  law ;  consequently,  personal  responsi- 
bility for  the  debts  entering  into  the  excess 
may  not  be  the  same  as  to  any  two  of  the 
directors.  In  such  circumstances  the  same 
judgment  cannot  be  rendered  against  all, 
and   several  judgments   cannot   be  had   at 
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limit;  and  their  liability  is  in  the  nature 
of  a  surety  fund  for  the  protection  of  credi- 
tors in  the  event  of  such  excess.  If  we 
should  construe  the  law  as  contended  by  the 
defendant,  it  would  be  possible  for  the  di- 
rectors, by  their  careless  or  reckless  manage- 
ment of  a  corporation  in  incurring  debts 
beyond  the  limit,  to  bring  about  the  insol- 
vency or  bankruptcy  of  the  corporation,  and 
then,  having  put  the  property  into  the 
hands  of  assignees,  to  exonerate  themselves 
from  liability  by  showing  that  the  assignees, 
far  from  paying  the  debts  incurred  under 
the  management  of  the  directors  in  full, 
have  been  able  in  the  course  of  liquidation 
to  pay  just  enough  so  that  the  total  unpaid 
debt  falls  below  the  limit  of  the  paid-in 
capital,    while    exhausting    the    very    fund 


which  it  was  the  duty  of  the  directors  to 
preserve  for  the  security  of  creditors.  It 
is  our  opinion  that  such  a  construction  is 
quite  contrary  to  the  general  scope  and  in- 
tent of  the  law,  and  we  have  found  no  case 
under  a  statute  like  our  own  which  so  holds. 
Such  a  construction  would,'  we  think,  be 
quite  contrary  to  the  plain  purpose  and  in- 
tent of  the  law,  and  would  deprive  the  credi- 
tors of  the  very  security  which  the  law 
intends  to  give  them. 

Under  a  statute  of  Pennsylvania  prac- 
tically identical  with  ours,  the  liability  of 
directors  to  make  good  the  excess  of  in- 
debtedness over  the  amount  of  paid-in  capi- 
tal stock  was  quite  carefully  considered  in 
the  case  of  Margarge  &  G.  CJo.  v.  Ziegler,  9 
Pa.  Super.  Ct.  438.    After  reciting  the  stat- 


an  action  at  law,  but  can  in  a  court  of 
equity.  It  was  accordingly  held  that  the 
action  should  be  brought  in  equity. 

In  construing  a  statute  providing  that  if 
the  indebtedness  of  any  company  organized 
under  the  act  shall  at  any  time  exceed  the 
amount  of  its  capital  stock,  the  trustees  of 
such  company  assenting  thereto  shall  be 
personally  and  individually  liable  for  such 
excess  to  the  creditors  of  the  company,  the 
court  in  Hornor  v.  Henning,  93  U.  S.  228, 
23  L.  ed.  879,  states  that  the  fair  and  rea- 
sonable construction  of  the  act  is  that  the 
trustees  who  assented  to  an  increase  of  the 
indebtedness  of  the  corporation  beyond  its 
capital  stock  are  to  be  held  guilty  of  a 
violation  of  their  trust;  that  the  Congress 
intended  that,  so  far  as  this  excessive  in- 
debtedness over  capital  stock  was  necessary, 
they  should  make  good  the  debts  of  the 
creditors  who  had  been  the  sufferers  by  the 
breach  of  trust,  but  that  this  liability  con- 
stitutes a  fund  for  the  benefit  of  all  the 
creditors  who  are  entitled  to  share  in  it  in 
propertion  to  the  amount  of  their  debts,  so 
far  as  may  be  necessary  to  pay  these  debts. 
The  court  concluded  by  stating  that  the 
remedy  for  this  violation  of  duty  as  trus- 
tee is  in  its  nature  appropriate  to  a  court 
of  chancery. 

It  was  held  in  James  H.  Rice  Co.  v.  Lib- 
bey,  85  Fed.  821,  that  in  the  suit  in  equity 
the  corporation  is  a  necessary  party  and  the 
action  must  be  so  brought  that  all  directors 
who  are  liable  to  contribute  may  have  their 
liability  determined  in  the  same  action, — 
a  bill  of  complaint  which  is  merely  equi- 
table to  the  extent  of  suing  in  behalf  of 
the  plaintiff  and  all  creditors  of  the  cor- 
poration who  may  come  in,  leaving  the  lia- 
bility of  the  defendant  to  be  determined  as 
at  law  and  as  a  several  obligation,  not  be- 
ing sufficient. 

But  this  decision  was  reversed  in  the  cir- 
cuit court  of  appeals  (45  C.  C.  A.  78,  105 
Fed.  825)  on  the  ground  that  the  corpora- 
tion was  not  an  indispensable  party  to  the 
action. 

Such  a  statute  was  held  to  impose  a  con- 
tractual liability  in  Field  v.  Haines,  28 
Fed.  919,  and  therefore  to  be  enforceable 
L.R.A.1915D. 


by  trustee  process,  under  a  statute  author- 
izing actions  on  contracts  to  be  enforced 
by  trustee  process. 

Where  the  statute  imposing  the  liability 
upon  directors  also  prescribes  a  remedy, 
such  remedy  is  exclusive.  Pond  v.  Newell, 
162  Fed.  579.  It  was  accordingly  held 
under  the  Rhode  Island  statute,  which  gave 
the  creditor  to  whom  a  director  rendered 
himself  liable  an  action  on  the  case  against 
any  one  or  more  of  the  said  officers,  that 
the  action  at  law  could  be  maintained. 
That  a  bill  in  equity  could  not  be  main- 
tained under  the  statute  was  held  in  Legg 
V.  Dewing,  25  R.  I.  568,  57  Atl.  373.  The 
right  to  proceed  in  equity  when  the  statute 
authorized  an  action  at  law  was  denied  also 
in  Bassett  v.  St.  Albans  Hotel  Co.  47  Vt. 
313. 

Several  creditors  may  maintain  an  action 
under  a  statute  providing  that  "the  judg- 
ment creditor,  or  any  other  creditor,"  may 
maintain  the  action  on  behalf  of  himself 
and  all  other  creditors,  especially  where  a 
general  statute  provides  that,  in  the  con- 
struction of  statutes,  words  importing  the 
singular  number  may  extend  and  be  applied 
to  several  persons  or  things,  unless  such 
construction  would  be  inconsistent  with  the 
manifest  intent  of  the  legislature  or  repug- 
nant to  the  context  of  the  statute.  First 
Nat.  Bank  v.  Ilingham  Mfg.  Co.  127  Mass. 
563. 

As  to  enforcing  outside  of  the  state  which 
enacted  the  statute,  see  Farr  v.  Briggs,  72 
Vt.  225,  82  Am.  St.  Rep.  930,  47  Atl.  793, 
and  First  Nat.  Bank  v.  Price,  33  Md.  488, 
3  Am.  Rep.  204,  13  Mor.  Min,  Rep.  485, 
supra,  IV.  a. 

c.  Wlien  Udbility  may  he  enforced. 

A  judgment  against  the  corporation  was 
held  not  a  prerequisite  to  the  maintenance 
of  a  bill  in  equity  to  enforce  the  statutory 
liability  under  a  statute  providing  that  the 
**whole  amount  of  the  debts  which  any  such 
company  shall  at  any  time  owe  shall  not 
exceed  the  amount  of  its  capital  stock  ac- 
tually paid  in,  and  in  case  of  any  excess 
the  directors  under   whose   administration 
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ute  the  court,  (page  442)  goes  on  to  say: 
"The  assets  of  a  corporation  are  represented 
by  its  capital  stock,  and,  their  value  pre- 
sumably equals  the  amount  of  the  stock 
issued.  The  evident  purpose  of  the  section 
quoted  is  to  forbid  a  corporate  indebtedness 
greater  than  can  be  met  with  the  assets, 
and  to  enforce  the  prohibition  by  making 
the  directors  who  contract  such  indebted- 
ness individually  liable  for  the  excess.  In 
the  present  case,  the  directors,  having  con- 
tracted an  indebtedness  of  $27,000  in  excess 
of  the  capital  stock,  became  to  this  extent 
personally  liable.  An  answer  in  equity 
presenting  affirmative  matter  of  defense 
must  set  forth  everything  necessary  to  such 
a  defense;  what  is  not  averred  or  neces- 
sarily implied  is  taken  not  to  exist.    Here 


it  does  not  appear,  by  either  averment  or 
implication,  that  the  directors  have  paid  the 
whole  amount  of  the  excess  of  indebtedness 
which  they  unlawfully  contracted,  and  for 
w^hich  they  incurred  a  personal  liability. 
Such  implication  as  arises  is  to  the  con- 
trary. Before  the  plaintiff's  claim  matured, 
the  directors  confessed  judgments  against 
the  corporation,  on  which  executions  were 
issued  and  all  the  corporate  property  sold. 
Except  that  the  proceeds  of  this  sale  were 
insufficient  to  pay  the  judgments,  their 
amount  is  not  stated.  From  all  that  appears 
in  the  case,  it  might  be  inferred  that  the 
directors  have  taken  credit  for  this  amount 
as  a  reduction  of  the  corporate  indebtedness 
for  which  they  were  liable,  and  have  paid 
only  enough  more  to  reduce  the  indebted- 


it  shall  happen  shall  be  jointly  and  sever- 
ally liable  to  the  extent  of  such  excess  for 
all  the  debts  of  the  company  then  existing 
and  for  all  that  shall  be  contracted  so  long 
as  they  shall  respectively  continue  in  office 
and  until  the  debts  shall  be  reduced  to  the 
said  amount  of  the  capital  stock."  Mer- 
chants' Bank  v.  Stevenson,  6  Allen,  398. 

There  must  be  a  compliance  with  a  stat- 
ate  requiring  a  judgment  and  return  of  an 
execution  unsatisfied,  before  proceeding  to 
enforce  this  liability.  Frank  P.  Miller 
Paper  Co.  v.  York  Coated  Paper  Co.  34  Pa. 
Super.  Ct.  316.      ' 

Adjudging  the  corporation  a  bankrupt 
does  not  relieve  of  the  necessity  of  comply- 
ing with  this  statute.     Ibid. 

Where  a  statute  imposes  as  a  condition 
precedent  to  the  maintenance  of  an  equi- 
table action  against  the  directors  to  enforce 
this  liability,  that  a  judgment  should  have 
been  recovered  against  the  corporation  and 
an  execution  returned  unsatisfied,  a  judg- 
ment creditor  who  has  begun  a  suit  in 
equity  to  enforce  the  directors'  liability 
may  in  such  suit  prove  simple  contract 
debts  due  him.  Thacher  v.  King,  166  Mass. 
490,  31  N.  £.  648.  It  is  stated  that  the 
statute  requires  only  that  a  judgment 
should  have  been  recovered  and  an  execu- 
tion returned  unsatisfied  in  order  that  the 
suit  in  equity  may  be  maintained  against 
the  directors,  and  that  when  that  condition 
exists,  any  creditor  may  file  the  bill,  and 
it  is  to  be  on  behalf  of  himself  and  all 
other  creditors ;  that  even  if  it  be  necessary 
that  the  plaintiff  bringing  the  bill  should 
have  recovered  the  judgment,  which  the 
statute  does  not  require,  still  the  benefit 
of  the  bill  is  not  confined  to  judgment  cred- 
itors, and  if  other  simple  contract  creditors 
can  join  them,  there  is  no  reason  why  the 
judgment  creditors  should  not  join  their 
Bimple  contract  claims. 

The  failure  of  the  plaintiff  creditor  in  an 
action  to  enforce  the  liability  of  the  direc- 
tors on  behalf  of  himself  and  other  credit- 
ors, to  obtain  a  judgment  against  the  cor- 
poration, is  excused  where  it  is  shown  that 
he  was  enjoined  from  so  doing,  and  that 
the  injunction  was  operative  when  the  cred- 
L.R.A.1916D. 


itors'  action  was  brought.  Whitney  v. 
Pugh,  68  App.  Div.  316,  68  N.  Y.  Supp. 
002. 

That  the  assets  of  the  company  have  been 
exhausted  is  stated  to  be  one  of  the  condi- 
tions of  the  right  of  a  creditor  to  enforce 
the  statutory  liability.  Tradesman  Pub. 
Co.  V.  Knoxville  Car  Wheel  Co.  95  Tenn. 
634,  31  L.R.A.  693,  49  Am.  St.  Rep.  943, 
32  S.  W.  1097,  approved  in  Webster  v. 
Whitworth,  —  Tenn.  — ,  63  S.  W.  290. 

See  also  Allison  v.  Coal  Creek  &  N.  R. 
Coal  Co.  87  Tenn.  60,  9  S.  W.  226,  supra, 
VII.  b,  2. 

Effect    of    insolvency    or    bankruptcy    pro- 
ceedings. 

It  is  no  objection  to  the  maintenance  of 
a  bill  in  equity  against  directors  to  enforce 
their  liability  growing  out  of  the  fact  that 
the  debts  of  the  corporation  exceeded  the 
amount  of  the  capital  stock,  that  another 
bill  in  equity  was  brought  by  the  same 
creditors  against  the  directors  as  stock- 
holders to  enforce  their  liability  on  the 
ground  that  the  capital  stock  was  never 
paid  in.  First  Nat.  Bank  v.  Hingham  Mfg. 
Co.  127  Mass.  663. 

The  fact  that  the  corporation  was  in 
bankruptcy  and  its  property  assigned  does 
not  affect  the  right  of  the  creditors  to  pro- 
ceed by  a  bill  against  the  directors,  and 
after  the  corporation  has  neglected  to  pay 
the  amount  due  the  creditors  within  a 
stated  time,  under  a  statute  authorizing 
the  filing  of  a  bill  against  the  directors 
when  the  corporation  shall  have  neglected 
for  a  stated  time  after  demifind  made  on 
execution  to  pay  the  amount  due,  or  ex- 
hibit property  sufficient  to  satisfy  the  exe- 
cution, and  requiring  further  that  the  bill 
be  brought  against  the  corporation  and  the 
directors,  although  the  main  purpose  of  the 
proceedings  is  to  hold  the  directors  liable. 
Ibid. 

The  fact  that  creditors  have  proved  their 
demands  in  bankruptcy  against  the  coi-po- 
ration,  and  have  received  dividends  thereon, 
is  no  bar  to  a  bill  against  the  directors  to 
enforce  their  liability.     Ibid. 
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ness  within  the  lawful  limit.  We  cannot 
regard  such  an  application  of  the  corporate 
assets  as  within  the  spirit  and  purpose  of 
the  statute.  By  such  a  process,  instead  of 
payment  by  the  directors  of  the  unlawful 
excess  for  which  they  were  liable,  the  assets 
of  the  corporation  are  made  to  pay  the  debt 
which  the  statute  places  on  the  directors, 
and  this  to  the  extent  of  their  total  exhaus- 
tion. The  insolvency  of  a  corporation  does 
not  necessarily  work  its  dissolution,  yet 
when  left  without  the  means  of  continuing 
its  business  it  is  practically  lifeless.  An 
application  of  its  property,  which  in  effect 
extinguished  the  corporation,  cannot  be 
viewed  as  a  reduction  of  its  indebtedness  in 
relief  of  the  liability  of  the  directors  for 
the  indebtedness  unlawfully  contracted. 
When  it  does  not  appear  that  the  directors 
have,  by  payment  of  the  unlawful  excess, 
become  discharged  from  further  liability, 
they  must  be  deemed-  still  responsible  for 


the  debt  which  they  contracted  to  the  plain- 
tiff." 

We  think  the  principle  of  this  decision  is 
quite  applicable  to  the  case  at  bar.  In  the 
case  cited  the  debts  were  reduced  by  the 
sale  of  the  entire  corporate  property  on 
execution  upon  judgments  confessed  by  the 
directors.  In  the  case  at  bar  the  entire  cor- 
porate property  was  sold  by  the  trustee  in 
bankruptcy,  and  paid  in  dividends  to  cred- 
itors in  part  payment  of  debts.  We  are 
unable  to  see  that  the  directors  are  entitled 
in  either  case  to'  have  credit  for  the  sums 
so  realized  as  against  the  excess  of  debts 
unlawfully  contracted.  See  also  Frank  P. 
Miller  Paper  Co.  v.  York  Coated  Paper  CJo. 
34  Pa.  Super.  Ct.  315,  322. 

For  the  reasons  above  set  forth,  the  plain- 
tiff's second  exception  is  sustained. 

It  follows  that  the  plaintiff^s  exceptions 
3  to  6,  inclusive,  should  be  sustained.  Ex- 
ception  3    (transcript,   pp.  3-5)    relates   to 


The  fact  that  the  notes  sued  upon  by  a 
creditor  had  been  filed  with  the  receiver  of 
the  corporation  in  an  insolvency  proceed- 
ing does  not  constitute  a  defense  to  the 
director,  where  it  does  not  appear  that  the 
notes  had  been  paid,  or  that  there  were 
any  corporate  assets  with  which  to  pay 
them.  White  v.  How,  3  McLean,  291,  Fed. 
Cas.  No.  17,549. 

The  fact  that  a  director  has  received  a 
certificate  of  discharge  in  bankruptcy  under 
proceedings  begun  before  bills  were  filed  to 
enforce  the  director's  liability,  and  before 
the  suit  of  a  creditor  against  the  corpora- 
tion on  which  a  judgment  was  obtained  was 
begun,  is  no  defense  to  the  bill  to  enforce 
the  director's  liability,  since  this  is  not  such 
a  liability  as  might  have  been  proved  in  the 
bankruptcy  proceeding.  First  Nat.  Bank 
V.  Hingham  Mfg.  Co.  supra. 

The  creditors  of  the  corporation  can 
reach  funds  in  hands  of  the  trustee  under 
an  assignment  by  one  of  the  directors  for 
the  benefit  of  creditors,  on  condition  that 
those  creditors  who  signed  their  assent  to 
it  within  sixty  days  should  share  in  the 
assets,  where  it  does  not  appear  that  any 
of  the  director's  creditors  had  become 
parties  to  the  assignment  when  the  bill  by 
the  creditor  was  brought.  Hudson  v.  J.  B. 
Parker  Mach.  Co.  173  Mass.  242,  53  N.  E. 
867. 

The  assent  by  the  creditors  of  a  corpora- 
tion to  an  assignment  made  by  it,  in  which 
assent  the  creditors  expressly  reserve  to 
themselves  all  rights  necessary  to  the  main- 
tenance of  their  claims  against  the  ofiicers 
of  the  corporation,  does  not  prevent  their 
holding  the  directors  liahle  in  case  the  debts 
exceeded  the  limit  fixed  by  statute.  Ibid. 
It  is  stated  that,  notwithstanding  the  as- 
signment of  the  corporation  and  the  quali- 
fied assent  of  the  cr^itors,  they  are  entitled 
to  have  a  decree  in  equity  against  the  offi- 
cers for  the  amount  for  which  they  were 
liable  at  the  time  of  the  commencement  of 
L.R.A.1915D. 


the  suit  at  law  against  the  corporation,  less 
such  sum  as  the  plaintiffs  received  as  a 
dividend  under  the  assignment  of  the  cor- 
poration. 

As  to  when  the  cause  of  action  accrues 
under  such  a  statute,  see  IX.  a,  infra. 

IX.  Applicability  of  sUUute  of  litnita^ 

lions* 

a.  In  general. 

The  liability  imposed  by  such  a  statute 
is  not  penal,  and  is  therefore  not  governed 
by  the  statute  of  lipiitations  applicable  to 
penalties.  Woolverton  v,  Tavlor,  132  III. 
197,  22  Am.  St.  Rep.  621,  23  N.  E.  1007, 

A  provision  contained  in  the  charter  of 
a  bank,  that  the  amount  of  the  debts  which 
the  corporation  shall  at  any  time  owe  shall 
not  exceed  three  times  the  amount  its  stock 
paid  in,  over  and  above  the  amount  of 
money  actually  deposited  in  its  vault  for 
safe-keeping,  and  in  case  of  excess  making 
the  directors  under  whose  administration  it 
shall  happen  liable  for  the  same,  and  pro- 
viding further  that  an  action  of  debt  may 
in  such  a  case  be  brought  against  the  di- 
rectors or  any  of  them  by  any  creditor  or 
creditors  of  the  corporation,  and  may  be 
prosecuted  to  judgment  and  execution,  im- 
poses a  statutory  liability  in  the  nature  of 
a  specialty  upon  the  directors  of  the  cor- 
poration, and  not  a  penalty;  and  in  the  ab- 
sence of  a  statute  it  is  governed  by  the 
common  law  in  relation  to  domestic  judg- 
ments, which  presumes  payment  or  satisfac- 
tion after  twenty  years.  Ne^l  v.  Moultrie, 
12  Ga.  104.  "The  charter,"  says  the  court, 
"creates  the  liability  in  favor  of  individuals, 
and  that  distinguishes  it  from  a  penalty." 
A  similar  decision  appears  in  Banks  v. 
Darden,  18  Ga.  318. 

It  was  urged  in  Neal  v.  Moultrie,  supra, 
that  the  liability  incurred  by  the  directors 
under  such  a  statute  was  governed  by  a  spe- 
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excluBion  of  testimony  of  Henry  £.  Tiepke 
as  to  the  indebtedness  of  the  Paw  tucket 
Steam  &  Gas  Pipe  Company,  on  May  4, 
1907,  in  excess  of  capital  stock  actually  paid 
in.  In  our  view  of  the  case  the  testimony 
was  pertinent  and  should  have  been  ad- 
mitted. Exceptions  4  and  5  were  to  rulings 
admitting  testimony  of  Wm.  P.  Cross,  clerk 
of  the  United  States  district  court,  showing 
amount  of  dividends  in  bankruptcy  paid  to 
creditors  (transcript,  pp.  7-9).  In  our  view, 
this  testimony  was  immaterial  and  should 
have  been  excluded.  Exception  6  was  to  the 
direction  of  verdict  for  the  defendant.  Un- 
der our  view  of  the  case,  such  direction  of 
verdict  was  error;  and  the  only  ground  of 
BUch  direction  was  upon  the  erroneous  deci* 
sion  of  the  presiding  justice  in  overruling 
the  plaintiff's  demurrer  to  the  second  plea 
to  the  third  count  of  the  declaration  (excep- 
tion 2,  as  above  set  forth). 

The  first  exception  is  overruled;   excep- 


tions 2  to  6,  inclusive,  are  sustained.  And 
as  the  record  contains  full  and  explicit  proof 
of  the  exact  amount  of  the  indebtedness 
and  of  the  excess  thereof  over  the  amount 
of  the  paid-in  capital  stock,  showing  the 
liability  of  the  defendant  as  a  director  as 
set  forth  in  the  third  count  of  the  declara- 
tion, and  also  undisputed  proof  that  the 
debt  due  the  plaintiff  was  the  sum  of  $1,- 
154.28,  with  interest  from  June  13,  1907, 
we  are  of  the  opinion  that  this  case  does 
not  need  a  new  trial,  but  that  the  verdict 
which  was  directed  for  the  defendant  should 
be  set  aside,  and  that  the  case  should  be 
remitted  to  the  superior  court,  with  direc- 
tion to  enter  judgment  for  the  plaintiff  for 
the  sum  of  $1,154.28,  .with  interest  from 
June  13,  1907,  at  6  per  cent  per  annum,  and 
for  costs. 

The  defendant  may  show  cause,  if  any  he 
has,  why  this  order  should  not  be  made,  on 
June  30,  1913,  at  10  o'clock  in  the  forenoon. 


cial  short-term  statute  of  limitation  relat- 
ing to  penalties,  fines,  or  forfeitures,  and 
that  it  was  barred  by  the  time  fixed  in  that 
statute,  that  is,  six  months.  As  stated 
above  this-  contention   was  denied. 

In  Hargroves  v.  Chambers,  30  Ga.  580,  a 
statute  applicable  to  specialty  contracts, 
but  not  specialties  generally,  was  held  not 
applicable  to  the  liability  incurred  by  di- 
rectors under  the  statute  making  them  lia- 
ble for  an  excess  of  debt.  The  liability 
imposed  by  this  statute  is  stated  to  be 
statutory,  and  not  to  be  dependent  upon  any 
special  contract  between  the  corporator  and 
the  person  with  whom  he  deals.  It  was  ac- 
cordingly held  that  the  right  of  action  was 
not  barred  until  after  a  period  of  twenty 
years. 

In  Tallmadge  v.  Fishkill  Iron  Co.  4  Barb. 
382,  it  is  stated  that  where  the  debts  ex- 
ceed the  limit  fixed  by  statute,  the  amount 
of  the  excess  becomes  at  onee  a  debt  due 
from  the  directors;  that  to  maintain  an 
acticB  for  such  debt  it  is  necessary  to  show 
only  the  fact  that  such  excess  at  any  time 
existed,  and  that  it  happened  under  the 
administration  of  the  defendant  as  a  direc- 
tor. It  is  further  stated  that  no  lapse  of 
time,  no  statute  of  limitation,  will  avail  to 
bar  the  liability. 

It  is  provided  in  some  statutes  that  the 
statute  of  limitation  shall  not  bar  a  suit 
against  directors  for  any  sum  of  money  for 
which  they  are  thus  made  liable. 

An  amendment  to  a  bill  in  equity  against 
the  directors  to  enforce  this  liability,  to 
which  a  demurrer  has  been  sustained,  will 
not  be  allowed  after  the  claim  is  barred  by 
the  statute  of  limitations,  where  the  plain- 
tiff had  been  guilty  of  very  gross  laches  in 
commencing  and  prosecuting  the  suit,  and 
especially  in  omitting  to  apply  for  an 
amendment  to  the  bill  after  the  demurrer 
was  sustained  for  a  period  of  eight  months, 
during  which  time  the  suit  was  practically 
out  of  court  and  the  bill  liable  to  be  dis- 
L.R.A.1915D. 


missed  upon  application  made  to  the  court, 
no  explanation  or  excuse  for  such  laches 
having  been  made.  Merchants'  Bank  v. 
Stevenson,  7  Allen,  489.  It  is  stated  by  the 
court  that,  taken  by  itself,  perhaps  no  one 
of  these  grounds  would  be  sufficient  to  war- 
rant the  court  in  denying  a  motion  to 
amend,  but  in  combination  they  may  con- 
stitute a  decisive  and  insuperable  objection 
to  the  allowance  of  an  amendment  which  in 
effect  would  restore  to  the  plaintiff  a  rem- 
edy which,  by  his  own  negligence,  he  has 
lost. 

b.  When  statute  begins  to  run. 

The  liability  of  directors  under  such  stat- 
utes is  in  the  nature  of  a  suretyship  liabil- 
ity; it  does  not  accrue  until  the  corporation 
has  failed  to  pay;  therefore,  the  statute  of 
limitations  does  not  begin  to  run  until  the 
maturity  of  the  debt.  Woolverton  v.  Tay- 
lor, 132  111.  197,  22  Am.  St.  Rep.  521,  23 
N.  E.  1007.  Under  the  doctrine  of  Illinois, 
an  action  can  be  maintained  in  equity  only 
for  and  on  behalf  of  all  the  creditors;  it 
was  urged  in  the  above  case  that  if  the 
cause  of  action  is  held  not  to  accrue  until 
the  maturity  of  the  debt,  a  bill  cannot  be 
maintained  until  all  the  debts  of  the  cor- 
poration are  due,  because  the  liability  is 
for  the  benefit  of  all  creditors,  and  must  be 
enforced  by  a  single  bill.  This  contention 
was  denied,  the  court  being  of  the  opinion 
that  the  court  of  chancery  had  power  to 
bring  before  it  the  corporation  and  all  its 
officers  who  had  assented  to  excessive  in- 
debtedness, as  well  as  all  its  creditors,  and 
ascertain  the  excess  of  the  indebtedness  over 
the  capital  stock,  the  amount  of  excess  to 
which  each  trustee  may  have  assented,  and 
the  extent  to  which  the  funds  of  the  cor- 
poration may  be  resorted  to  for  the  payment 
of  the  debts,  also  the  number  and  names 
of  creditors,  the  amount  of  their  several 
debts,  and  to  determine  the  sum  to  be  re- 
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covered    of    the   trustees    and    apportioned 
among  the  creditors. 

A  different  view  is  taken,  or  rather  it  was 
not  denied,  in  Swan  v.  Burnham,  70  N.  H. 
580,  49  Atl.  93,  that  a  cause  of  action 
against  the  directors  accrued  to  existing 
creditors  at  the  time  an  indebtedness  ex- 
ceeding the  statutory  limit  was  incurred, 
and,  the  conditions  continuing,  to  subse- 
quent creditors  when  their  debts  were  cre- 
ated. It  was  urged,  however,  that  as  to 
existing  creditors  new  causes  of  action  ac- 
crued whenever  the  indebtedness  of  the  cor- 
poration was  increased  after  the  debt  limit 
had  been  passed.  This,  however,  was  denied, 
and  the  right  of  action  held  to  accrue  as  to 
existing  creditors  at  the  time  the  indebted- 
ness passed  the  statutory  limit,  and  as  to 
subsequent  creditors  when  their  debts  were 
creat«l.  Nothing  is  said  as  to  the  statute 
of  limitations  'not  beginning  to  run  until 
the  debts  became  due.  The  fact  that  the 
claims  of  some  of  the  creditors  were  re- 
duced to  judgment  against  the  corporation 
within  the  statutory  period  was  held  not 
to  stop  the  running  of  the  statute  of  limi- 
tations against  the  directors  on  their 
statutory  liability. 

X,  Effect    of    expiration    of    corporate 

life. 

The  dissolution  of  the  corporation  by  the 
expiration  of  its  charter,  as  limited  in  the 
act  of  incorporation,  does  not  relieve  the 
directors  of  a  liability  incurred  under  a 
statute  making  them  liable  in  case  the  debts 
of  the  corporation  exceed  three  times  the 
amount  of  the  stock  paid  in,  over  and  above 
the  amount  of  money  actually  deposited  in 
its  vault  for  safe-keeping.  Moultrie  v. 
Smiley,  16  Ga.  289.  The  charter  expired 
after  the  suit  had  been  begun,  but  this  is 
not  made  the  controlling  fact. 

A  similar  holding  appears  in  Hargroves 
V.  Chambers,  30  Ga.  580.  In  this  case  there 
was  the  additional  fact  that  a  judgment  of 
forfeiture  had  been  rendered  under  a  stat- 
ute which  saved  the  right  to  collect  debts 
and  settle  up  the  a£fairs  of  the  corporation 
generally,  and  the  decision  is  finally  rested 
upon  the  theory  that  this  abrogated  the 
rule  of  extinguishment  held  to  apply  to  cor- 
porations upon  dissolution  at  common  law. 

A  contrary  decision  appears  in  Moultrie 
V.  Hoge,  21  Ga.  513,  where  it  was  held  that 
by  the  expiration  of  the  charter  of  a  bank 
a  creditor's  cause  of  action  against  the  di- 
rector was  extinguished,  and  no  recovery 
could  be  had. 

As  stated  above,  where  a  corporation  is 
dissolved  in  a  forfeiture  proceeding  begun 
under  a  statute  reserving  the  right  to  col- 
lect debts  and  settle  up  the  affairs  of  the 
corporation  in  general,  such  a  dissolution 
does  not  extinguish  the  liability  of  director. 
Hargroves  v.  Chambers,  supra. 

And  this  is  true  even  though  the  judg- 
ment of  forfeiture  which  is  pronounced  does 
not  contain  the  saving  of  the  statute.    Ibid. 

W.  A.  E. 
L.R.A.1915D. 
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EQUITABLE  LIFE  ASSURANCE  SO- 
CIETY OF  THE  UNITED  STATES, 
Appt., 

y. 
UNION  PACIFIC  RAILROAD  COMPANY, 

Respt. 

(212  N.  Y.  360,  106  N.  £.  92.) 

Corporation  —  profits  from  investinents 
as  capital  ^  rights  of  preferred  stock- 
holders. 

Profits  made  by  a  railroad  company  by 
investments  in  stocks  of  other  corporations, 
and  by  converting  its  bonds  into  stock,  need 
not  be  dealt  with  as  an  accretion  to  capital, 
to  be  distributed  among  all  stockholders, 
but  may  be  treated  as  earnings,  and  dis- 
tributed as  dividends,  within  the  applica- 
tion of  a  clause  in  its  articles  of  associa- 
tion by  which  the  dividends  to  preferred 
stock  shall  not  exceed  a  specified  per  cent 
per  annum,  and  therefore,  when  that  per 
cent  has  been  paid  to  preferred  stock,  the 
remainder  may  be  distributed  amongst  com- 
mon stockholders. 

(July  14,  1914.) 

Note.  —  Corporations:  accretions  in, 
value  of  corporate  assets  as  hoMs  of 
dividends. 

As  to  rights  as  between  life  tenant  and 
remainderman  in  dividends  or  distributions 
by  corporation,  see  the  notes  to  Holbrook  t. 
Holbrook,  12  L.R.A.(N.S.)  768;  Newport 
Trust  Co.  v.  VanRensselaer,  36  L.R.A.(NS,) 
663;  Re  Osborne,  60  L.R.A.(N.S.)  610. 

As  to  right  of  preferred  stock  to  prefer- 
ence as  to  capital  on  dissolution,  see  the 
notes  to  Field  v.  Lamson  &  6.  Mfg.  Co.  27 
L.R.A.  136;  Lloyd  v.  Pennsylvania  Electric 
Vehicle  Co.  21  L.R.A.(N.S.)  228;  Rider  v. 
John  G.  Delker  &  Sons  Co.  39  L.R.A.(N.S.) 
1007. 

As  to  right  of  holder  of  preferred  stock, 
in  absence  of  express  statutory  provision  or 
agreement  on  the  point,  to  share  in  earnings 
in  addition  to  the  stipulated  dividends,  see 
the  note  to  Sternbergh  t.  Brock,  24  L.R»A. 
(N.S.)  1078. 

As  to  accumulations  in  arrears  on  pre- 
ferred stock,  see  the  note  to  Roberts  v. 
Roberts-Wicks  Co.  3  L.R.A.(N.S.)   1034. 

As  to  assets  of  corporation  as  considers^ 
tion  for  increase  of  stock,  see  the  note  to 
Lantz  V.  Moeller,  50  L.R.A.(N.S.)   68. 

As  to  validity  of  guaranty  of  dividends, 
see  the  note  to  Jorguson  v.  Apex  Gold  Mines, 
46  L.R.A.(N.S.)    637. 

There  are  certain  accretions  or  increases 
of  a  different  character  from  the  ordinary 
routine  earnings  of  a  business.  They  are 
gains,  and  in  a  sense  profits;  but  there  is 
some  difference  of  opinion  as  to  whether 
they  are  properly  called  profits,  and  per- 
haps the  principal  case  is  not  entirely  con- 
vincing on  this  point.  These  increases  often 
seem  as  much  a  part  of  the  capital  as  the 
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APPEAL  by  plaintiff  from  an  order  of  the 
Appellate  Division  of  the  Supreme 
Court,  First  Department,  affirming  an  order 
of  a  Special  Term,  Part  III.  for  New  York 
County,  granting  defendant's  motion  for 
judgment  on  the  pleadings  in  an  action 
brought  to  enjoin  the  distribution  by  de- 
fendant of  moneys  as  a  dividend  among  its 
common  stockholders.    Affirmed. 

The  question  certified  was  as  follows: 

Does  the  complaint  state  facts  sufficient 
to  constitute  a  cause  of  action? 

The  facts  sufficiently  appear  in  the  opin- 
ion. 

Messrs.  Charles  W.  Plerson,  .%llan 
McCulIob,  and  Campbell  £.  Iiocke,  with 
Messrs.  .'Alexander  &  Green,  for  appel- 
lant: 

The  item  in  defendant's  surplus  of  $15,- 


868,200,  representing  the  difference  between 
the  face  value  of  convertible  bonds  and  the 
par  value  of  the  stock  into  which  they  were 
converted,  is  surplus  capital  as  distin- 
guished from  "profits." 

Bailey  v.  Clark,  21  Wall.  284,  286,  22  L. 
ed.  651,  652;  Roberts  v.  Roberts- Wicks  Co. 
184  N.  Y.  257,  3  L.R.A.(N.S.)  1034,  112  Am. 
St.  Rep.  607,  77  N.  E.  13,  6  Ann.  Cas.  213. 

Accretions  of  capital  are  not  "profits" 
within  the  meaning  of  the  provisions  in  de- 
fendant's charter  limiting  the  right  of  the 
preferred  stock  to  share  in  the  profits. 

32  Cyc.  585  et  seq. ;  Re  Gerry,  103  N.  Y. 
450,  9  N.  E.  235;  Duclos  v.  Benner,  62  Hun, 
428,  17  N.  Y.  Supp.  168;  Re  Bridgewater 
Nav.  Co.  L.  R.  39  Ch.  Div.  1,  57  L.  J.  Ch. 
N.  S.  809,  modified  on  appeal  in  L.  R.  14 
App.  Cas.  525,  59  L.  J.  Ch.  N.  S.  122,  61 


new  part  of  a  growing  tree,  and  in  practical 
accounting  the  figure  perhaps  remains  good 
as  long  as  the  investment  stands.  But  when 
the  investment  is  realized  and  enough  is 
set  aside  to  make  up  the  par  value  of  the 
capital,  is  the  balance  free  for  distribution 
as  dividends?  Tlie  comparatively, few  cases 
on  the  subject  do  not  seem  to  have  reached 
wr^y  general  rules.  On  the  contrary,  they 
seem  to  take  the  view  in  general  that  the  re- 
sult is  to  be  sought  in  the  peculiar  facts 
of  each  case  rather  than  in  abstract  rules. 

TliuB  it  will  be  seen  that  the  decisions  are 
not  to  be  reconciled.  Indeed,  it  has  been 
asserted  in  a  work  by  an  accountant,  that 
"the  law  on  the  subject  of  profits  is  not 
well  settled  and  will  not  be,  so  long  as  the 
majority  of  lawyers  retain  their  profound 
ignorance  of  accounts."  Montgomery, 
Auditing  Theory  &  Practice,  p.  194. 

It  is  difficult  to  obtain  an  abstract  view 
of  the  subject.  Some  discussions  proceed 
from  the  point  of  view  of  the  attorney  gen- 
eral or  visitor  who  is  concerned  simply  with 
finding  100  cents  on  the  par  value  of  the 
capital  stock,  while  others  relate  to  the  con- 
struction of  a  particular  contract  with  pre- 
ferred stockholders,  or  with  the  peculiar 
situation  of  some  particular  asset. 

The  opinion  in  Equitable  Life  Assur. 
Soc.  v.  Union  P.  R.  Co.  wisely  observes  that 
the  cases  on  the  respective  rights  of  life 
tenant  and  remaindermen  are  not  helpful 
to  this  discussion.  The  court  refers  to  Re 
Osborne,  209  N.  Y.  450,  50  L.R.A.(N.S.) 
510,  103  N.  E.  723,  823,  Ann.  Cas.  1915A, 
298,  where  it  is  made  clear  that  in  the  case 
of  a  fund  in  trust  or  in  which  there  is  a  life 
estate,  it  is  the  capital  of  the  fund  which 
is  to  be  protected,  and  if,  at  the  time  of 
the  establishment  of  the  fund,  it  was  invest- 
ed in  stocks  which  had  a  capital  and  sur- 
plus, both  the  capital  and  the  surplus  must 
be  reckoned  in  estimating  the  then  value 
of  the  fund  which  is  to  be  kept  intact  as 
between  life  tenant  and  remainderman; 
while,  on  the  other  hand,  as  regards  the  cor- 
poration considered  by  itself,  the  surplus 
might  have  been  of  such  a  character  as  to 
be  divisible  in  dividends. 
L.R.A.1915D. 


The  question  of  charges  on  income  from 
ordinary  assets  (as  distinguished  from  wast- 
ing assets)  is  not  within  the  scope  of  this 
note;  see,  for  example:  on  overcharging  in- 
come for  improvements.  Mackintosh  v.  Flint 
&  P.  M.  R.  Co.  34  Fed.  582;  on  wrongly 
charging  to  income  new  freight  engines  and 
coal  cars,  steel  rails  and  improvements  to 
steamers.  Ibid.;  on  the  question  of  whether 
interest  on  loans  during  construction  of 
works  should  be  charged  to  principal  or 
capital  account  for  dividend  purposes, 
Gratz  v.  Redd,  4  B.  Mon.  178;  Bloxam  v. 
Metropolitan  R.  Co.  L.  R.  3  Ch.  337,  18  K 
T.  N.  S.  41,  16  Week.  Rep.  490;  Bardwell 
V.  Sheffield  Waterworks  Co.  L.  R.  14  Eq. 
517,  41  L.  J.  Ch.  N.  S.  700,  20  Week.  Rep. 
939;  Hinds  v.  Buenos  Ayres  Grand  Nat. 
Tramways  Co.  [1906]  2  Ch.  654,  23  Times 
L.  R.  6,  76  L.  J.  Ch.  N.  S.  17,  95  L.  T.  N. 
S.  780,  13  Manson,  411. 

Accretions  to  principal  in  general. 

Equitable  Life  Assur.  Soc.  v.  Union 
P.  R.  Co.  is  an  example  of  the  cases  of  this 
class,  and  holds  that  the  accretion  of  princi- 
pal from  favorable  investments  may  be  dis- 
tributed in  dividends. 

Where  a  company  sells  part  of  its  under- 
taking and  receives  therefor,  besides  the 
amount  of  its  paid-up  capital,  a  certain  sur- 
plus in  addition  thereto,  there  is  no  ob- 
jection to  dividing  a  part  of  this  surplus 
as  profits  in  the  form  of  dividends.  Lub- 
bock V.  British  Bank,  [1892]  2  Ch.  198,  61 
L.  J.  Ch.  N.  S.  498,  67  L.  T.  N.  S.  74,  41 
Week.  Rep.  103,  cited  in  the  principal  case. 

In  Verner  v.  General  &  C.  Invest.  Trust, 
[1894]  2  Ch.  239,  Stirling,  J.,  in  the  court 
below,  remarked  that  it  followed,  from  his 
view  of  the  nature  of  the  company  as  not 
an  ordinary  trading  company,  that  the 
shareholders  would  not  be  entitled  to  di- 
vide for  the  purpose  of  dividends  any  in- 
crease in  the  value  of  investments,  however 
great;  and  he  distinguished  the  Lubbock 
Case,  supra,  on  the  ground  that  there  the 
company  was  evidently  considered  as  an 
ordinary  trading  company;  but  Kay,  L.  J., 
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L.  T.  N.  S.  621,  38  Week.  Rep.  401,  1  Me- 
gone,  372;  Will  v.  United  Lankat  Planta- 
tions Co.  [1912]  2  Ch.  571,  81  L.  J.  Ch. 
X.  S.  718,  107  L.  T.  N.  S.  360,  28  Times 
L.  R.  596,  56  Sol.  Jo.  648,  19  Hanson,  298 ; 
Niles  V.  Ludlow  Valve  Mfg.  Co.  196  Fed. 
994 ;  Thayer  v.  Burr,  201  N.  Y.  155,  94  N.  E. 
604;  Re  Osborne,  209  N.  Y.  450,  50  L.R.A. 
(N.S.)  510,  103  N.  E.  723,  823,  Ann.  Cas. 
1915 A,  298;  Thomp.  Corp.  2d  ed.  §  5414;  Re 
Clark,  62  Hun,  275,  17  N.  Y.  Supp.  93; 
Cross  v.  Long  Island  Loan  &  T.  Co.  75  Hun, 
533,  27  N,  Y.  Supp.  495;  Re  Gerry,  103 
N.  Y.  445,  9  N.  E.  235;  Re  Proctor,  85  Hun, 
572,  33  N.  Y.  Supp.  196;  Hite  v.  Hite,  93 
Ky.  257,  19  L.R.A.  173,  40  Am.  St.  Rep.  189, 
20  S.  W.  778;  10  Cyc.  560;  Gray  v.  Darling- 
ton, 15  Wall.  03,  21  L.  ed.  45. 


Messrs.  John  G.  Milbum,  Henry  W. 
Clark,  and  George  A.  Ellis,  for  respond- 
ent: 

Any  excess  of  value  of  a  corporation's  as- 
sets over  its  liabilities  and  capital  stock 
constitutes  a  profit  available  for  dividends. 
The  classification  of  stock  as  common  and 
preferred  does  not  affect  the  determination 
of  the  existence  of  profits  avilable  for  divi- 
dends, but  presents  a  second  and  distinct 
question  as  to  how  such  profits  shall  be  ap- 
portioned between  the  two  classes  of  stock 
in  the  declaration  of  dividends. 

Barry  v.  Merchants'  Exch.  Co.  1  Sandf. 
Ch.  280;  W^illiams  v.  Western  U.  Teleg.  Co. 
93  N.  Y.  162;  Hubbard  v.  Weare,  79  Iowa, 
678,  44  N.  W.  915;  Machen,  Corp.  §§  1314- 
1320;  Excelsior  W'ater  &  Min.  Co.  v.  Pierce^ 


said,  in  the  court  of  appeal  (in  the  Verner 
Case)  :  "If  the  capital  had  been  increased 
by  a  rise  in  the  value  of  the  investments,  1 
conceive  that  they  might  have  realized  some 
part  of  that  increase  and  distributed  it  as 
dividend."  (It  was  held  in  the  Verner 
Case  that  a  limited  company  whose  busi- 
ness was  to  some  extent  the  investment  in 
securities  might  declare  a  dividend  out  of 
the  profits  of  the  year,  although,  owing  to 
depreciation  in  the  value  of  securities,  there 
had  been  a  depreciation  in  their  assets  be- 
low the  par  value  of  the  capital  stock. ) 

In  Mackintosh  v.  Flint  &  P.  M.  R.  Co. 
supra,  it  was  held  that  receipts  or  revenues 
from  surplus  land  assets  of  a  reorganized 
railroad  company,  including  sales  of  land, 
were  income  or  earnings  applicable  to  the 
payment  of  dividends  on  the  preferred 
stock, — operating  expenses  having  already 
l»een  charged  with  the  repairs  and  renewals 
etc., — and  that  it  was  unjust  to  the  holders 
of  the  certificates  for  common  stock  under 
such  circumstances  to  credit  such  surplus 
land  assets  to  general  depreciation  account, 
where  the  holders  of  certificates  for  common 
stock  were  not  to  get  their  shares  of  stock 
or  dividends  until  the  preferred  stock  had 
received  five  successive  yearly  dividends 
of  7  per  cent,  and  the  preferred  stockholders 
were  in  charge  of  the  road  and  paid  divi- 
dends on  the  preferred  stock  of  less  than 
7  per  cent,  but  paid  from  time  to  time  very 
large  amounts  in  the  improvement  of  the 
property,  which  they  charged  to  operating 
expenses  or  to  earnings;  and  it  was  held 
that  the  accounts  must  be  re-stated,  and 
those  who  held  the  certificates  for  the 
common  stock  must  be  let  in,  as  there 
was  ample  to  pay  the  five  successive  divi- 
dends provided  for.  Mackintosh  v.  Flint 
&  P.  M.  R.  Co.  supra.  The  court  con- 
sidered that  the  meaning  of  the  charter  of 
the  company  was  properly  contemporaneous- 
ly construed  in  a  resolution  passed  at  the 
f5r8t  meeting  of  the  board  of  directors, 
*'that,  under  the  head  of  operating  expenses, 
only  such  improvements  and  additions  shall 
be  included  as  are  necessary,  in  the  judg- 
ment of  the  directors,  to  keep  the  property 
up  to  the  proper  standard  of  efficiency,  and 
L.R.A.1915D. 


that  such  portion  of  additions  and  exten- 
sions beyond  this,  as  the  board  decides,  shall 
be  provided  for  out  of  funds  other  than  net 
earnings;  that  the  stockholders  are  entitled 
to  the  benefit  of  all  net  earnings  after  pay- 
ing expenses  and  coupons,"  particularly  aa 
the  reorganization  scheme  provided  for  the 
issue  of  reorganized  first  mortgage  6  per 
cent  bonds,  "to  be  used  only  to  fund  the 
past-due  and  maturing  interest  on  the  prior 
bonds,  and  for  such  permanent  construction 
and  improvement  as  may  be  deemed  desir- 
able by  the  board  of  directors  of  the  new 
company." 

In  Murray  v.  Beattie  Mfg.  Co.  79  X.  J. 
Eq.  322,  82  Atl.  1041,  it  is  not  very  clear 
whether  or  not  it  was  directly  decided  that 
the  proceeds  of  sales  of  real  property  owned 
by  the  corporation  as  part  of  its  capital 
were  the  proper  subject  of  dividends  to  its 
stockholders,  but  it  seems  that  the  amount 
of  property  retained  by  the  corporation 
greatly  exceeded  the  par  value  of  its  capital 
stock. 

Windfalls. 

The  disposition  of  windfalls  seems  to  de- 
pend on  circumstances. 

It  has  been  held  that  collections  made  on 
a  judgment  against  a  person  on  claims  aris- 
ing out  of  his  abstractions  of  capital  of  the 
company  are  properly  declared  as  dividends 
when  the  company  already  has  funds  large- 
ly in  excess  of  its  capitaf  stock.  Hyams  v. 
Old  Dominion  Copper  Min.  &  Smelting  Co 
82  N.  J.  Eq.  507,  89  Atl.  37,  affirmed  on 
opinion  below  —  N.  J.  — ,  91  Atl.  1069; 
rehearing  denied  in  83  N.  J.  L.  705,  92  Atl. 
588. 

W'here  a  company,  having  purchased  cer- 
tain property  and  assets,  including  promis- 
sory notes  not  apparently  considered  of  any 
particular  value,  later  received  full  payment 
for  the  notes  and  interest,  the  court,  while 
holding  that  the  corporation  would  not  be 
allowed  to  declare  a  dividend  of  all  of  this 
I  sum  as  a  windfall  pending  the  result  of  the 
•  whole  account  of  the  company  for  the  year, 
'  said,  referring  to  the  capital  part  of  the 
sum,  "I  must  not,  however,  be  understood 
as  determining  that  this  sum  or  a  portion 
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90  Cal.  131,  27  Pac.  44;  Union  &  N.  H. 
Trust  Co.  V.  Taintor,  85  Conn.  452,  83  Atl. 
697;  Allegheny  v.  Pittsburg  A.  &  M.  Pass. 
K.  Co.  179  Pa,  414,  36  Atl.  161;  Cook,  Corp. 
7th  ed.  §§  534,  535;  Mackintosh  v.  Flint  & 
P.  M.  R.  Co.  34  Fed.  582 ;  Bassett  v.  United 
States  Cast  Iron  Pipe  k  Foundry  Co.  74 
N.  J.  Eq.  668,  70  Atl.  929;  Lubbock  v.  Brit- 
ish Bank  [1892]  2  Ch.  198,  61  L.  J.  Ch. 
N.  S.  498,  67  L.  T.  N.  S.  74,  41  Week.  Rep. 
103;  Kent  v.  Quicksilver  Min.  Co.  78  N.  Y. 
169,  4  Mor.  Min.  Rep.  47;  Roberts  v.  Rob- 
erts-Wicks Co.  184  N.  Y.  257,  3  L.R.A. 
(N.S.)  1034,  112  Am.  St.  Rep.  607,  77  N.  E. 
13,  6  Ann.  Cas.  213;  People  ex  rel.  Browne. 
V.  Koenig,  133  App.  Div.  756,  118  N.  Y. 
Supp.  136;  Mellon  v.  Mississippi  Wire 
Glass  Co.  77  N.  J.  Eq.  498,  78  Atl.  710; 


Hackett  v.  Northern  P.  R.  Co.  140  Fed.  717; 
Russell  V.  American  Gas  &  Electric  Co.  152 
App.  Div.  136,  136  N.  Y.  Supp.  602;  Wil- 
liams V.  Western  U.  Teleg.  Co.  93  N.  Y.  162; 
Goodnow  V.  American  Writing  Paper  Co.  73 
N.  J.  Eq.  692,  69  Atl.  1014;  Bassett  v. 
United  States  Cast  Iron  Pipe  &  Foundry  Co. 
7'.  N.  J.  Eq.  668,  70  Atl.  929 ;  Niles  v.  Lud- 
low Valve  Mfg.  Co.  120  C.  C.  A.  319,  202 
Fed.  141. 

The  terms  of  the  contract  under  which 
the  preferred  stock  of  respondent  was  cre- 
ated reserved  to  the  common  stock  the  right 
to  all  profits  in  excess  of  4  per  cent  per 
annum  paid  upon  the  preferred  stock.  This 
contract  was  not  limited  to  profits  of  a  par- 
ticular kind,  but  embraced  all  the  profits  of 
the  corporation,  including  the  profits  char- 


of  it  may  not  properly  be  brought  into 
profit  and  loss  account,  or  be  taken  into 
account  in  ascertaining  the  amount  avail- 
able for  dividend."  Foster  v.  New  Trini- 
dad Lake  Asphalt  Co.  [1901]  1  Ch.  208,  1 
B.  R.  C.  959. 

But  where  the  stockholders  of  a  national 
bank,  in  order  to  escape  an  assessment  of 
$75,000  by  the  comptroller  in  consequence 
of  a  bad  or  doubtful  investment  of  about 
$71,000,  reduced  its  capital  stock  by  $75,000, 
and  later,  more  than  $75,000  was  received 
from  such  investment,  it  was  held  that  a 
stockholder  could  not  compel  the  bank  to 
distribute  this  money,  as  "the  rights  of  the 
shareholders  to  compel  a  distribution,  grow- 
ing out  of  the  reduction,  were  fixed  by  the 
condition  of  the  bank  as  it  existed  when  the 
reduction  was  made,  and  are  not  to  be  de- 
termined in  the  light  of  subsequent  events." 
McCann  v.  First  Nat.  Bank,  112  Ind.  354, 
14  N.  E.  251.  Upon  a  further  litigation 
over  the  same  transactions  (131  Ind.  95, 
30  X.  E.  893)  it  appeared  that  at  the  meet- 
ing at  which  the  reduction  in  stock  was 
made,  the  stockholders  voted  to  take  the  de- 
preciated assets,  which  were  the  cause  of 
the  impairment,  from  the  assets  of  the  bank, 
and  place  them  in  the  hands  of  trustees,  for 
the  use  and  benefit  of  the  stockholders,  but 
that  the  ofilcers  of  the  bank  ignored  this 
vote  and  retained  the  securities  in  question 
in  their  possession.  It  was  held  after  the 
bank  had  realized  some  $83,000  on  such  se- 
curities that  the  trust  so  voted  was  in- 
valid, and  that  the  bank  would  not  be  com- 
pelled to  turn  over  such  sum  to  the  trus- 
tees. 


Contributed  surplus,  and  premiums. 

Where,  shortly  before  the  merger  of  two 
corporations,  a  part  of  a  sum  which  had 
been  paid  in  to  one  of  those  corporations 
by  stockholders  for  the  purpose  of  having 
it  added  as  surplus  to  the  corporation  was 
returned  to  the  stockholders,  it  was  held 
that  this  was  not  a  dividend  within  the 
terms  of  a  taxing  statute,  and  it  was  not 
from  "surplus  profits"  under  the  provisions 
LJRJ^.1915D. 


of  a  stock  corporation  law  providing  that 
dividends  shall  only  be  made  from  surplus 
profits;  it  was  contributed  solely  for  the 
purpose  of  strengthening  the  company  and 
adding  to  its  working  capital.  People  ex 
rel.  North  American  Trust  Co.  v.  Knight,  96 
App.  Div.  120,  89  N.  Y.  Supp.  72. 

It  may  be  noted  that  in  Re  Hoare  &  Co. 
[1904]  2  Ch.  208,  73  L.  J.  Ch.  N.  S.  601,  53 
Week.  Rep.  51,  91  L.  T.  N.  S.  116,  20 
Times  L.  R.  581,  11  Manson,  307,  Romer, 
L.  J.,  observed  {ohiter)  that  a  surplus  con- 
sisting in  part  of  the  premiums  on  prefer- 
ence shares  might  have  been  applied  to  divi- 
dends. 

It  has  been  held  that  where  income  is 
burdened  by  a  rate  of  interest  which  secures 
a  premium  on  bonds,  then  income  is  entitled 
to  the  benefit  of  that  profit.  Mackintosh  v. 
Flint  k  P.  M.  R.  Co.  34  Fed.  582. 

Forfeitures  and  penalties. 

Money  paid  in  on  stock  of  a  railroad  com- 
pany which  is  forfeited  for  failure  to  com- 
plete the  subscription  cannot  be  credited  to 
profits  for  purposes  of  a  dividend,  at  least, 
before  the  construction  of  the  road  is  com- 
pleted.   Gratz  V.  Redd,  4  B.  Mon.  178. 

On  the  other  hand,  it  was  held  in  terms 
in  Alcoy  &  G.  R.  &  Harbour  Co.  v.  Green- 
hill,  79  L.  T.  N.  S.  267,  that  penalties  from 
a  contractor  may  be  paid  out  in  dividends; 
the  court  stating  that  "if  penalties  are  not 
profits,  neither  are  they  capital."  But  it 
seems  at  least  doubtful  whether  the  ques- 
tion was  involved  in  the  case. 

Restoring  money  taken  from  income. 

In  Bishop  v.  Smyrna  &  C.  R.  Co.  [1895] 
2  Ch.  596,  64  L.  J.  Ch.  N.  S.  806,  13  Re- 
ports, 803,  2  Manson,  575,  73  L.  T.  N.  S. 
337,  where  a  company  had  invested  in  its 
own  debentures,  and  they  having  fallen,  had 
charged  a  certain  amount  to  depreciation, 
on  later  liquidation  of  the  company  the  fore- 
going amount  of  depreciation  was  treated 
as  appreciation  in  investment,  on  the  appar- 
ent theory  that  the  debentures  had  risen  in 
value,  and  the  court  held  that  this  amount, 
having  been  taken  from  profits,  must  go 
back  into  profits. 
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acterized  by  appellant  as  accretions  of  cap- 
ital and  of  capital  assets. 

Williams  v.  Western  U.  Teleg.  Co.  93 
N.  Y.  162;  Greeff  v.  Equitable  Life  Assur. 
Soc.  160  N.  Y.  19,  46  L.R.A.  288,  73  Am. 
St.  Rep.  659,  54  N.  E.  712;  Will  v.  United 
Lankat  Plantations  Co.  [1914]  A.  C.  11,  83 
L.  J.  Ch.  N.  S.  395,  109  L.  T.  N.  S.  754,  30 
Times  L.  R.  37,  58  Sol.  Jo.  29,  21  Manson, 
24. 

Hiscock,  J.,  delivered  the  opinion  of  the 
court : 

This  action  was  brought  by  the  plaintiff 
as  the  holder  of  a  large  amount  of  the  pre- 
ferred stock  issued  by  defendant,  to  restrain 
the  distribution  by  the  latter  of  about  $80,- 
000,000  as  a  dividend  among  its  common 
stockholders.     The  material  facts  set  forth 


in  the  complaint  which  asks  this  relief  are 
as  follows: 

At  the  times  involved  the  defendant  had 
a  large  outstanding  issue  both  of  preferred 
and  common  stock.  Prior  to  January  8, 
1914,  it  had  carried  to  the  credit  of  its 
profit  and  loss  account  large  amounts  based 
on  valuations  which  are  not  questioned,  and 
at  that  date  the  credit  balance  of  this  ac- 
count was  more  than  $80,000,000.  Of  this 
amount  upwards  of  $15,000,000  had  accrued 
through  the  retirement  of  defendant's  con- 
vertible bonds  with  common  stock  on  a  basis 
of  one  share  of  stock  at  par  for  $175  p&r 
•value  of  bonds,  and  upwards  of  $58,000,000 
had  accrued  as  gain  or  profit  on  the  sale  of 
stocks  of  other  corporations  purchased 
and  held  by  or  for  the  benefit  of  the  defend- 
ant.    On  the  date  above  mentioned  the  de- 


Excess  above  amount  to  which  capital  stock 
has  been  reduced. 

It  has  been  held  that  when,  by  the  re- 
duction of  the  capital  stock,  there  remains 
in  the  treasury  an  excess  of  property  over 
the  amount  to  which  the  stock  has  been  re- 
duced, such  excess  may  be  distributed 
among  the  stockholders.  Strong  v.  Brook- 
lyn &  C.  R.  Co.  93  N.  Y.  426,  following 
Sceley  v.  Kew  York  Xat.  Exch.  Bank,  infra. 

Similarly,  in  Seeley  v.  New  York  Nat. 
Exch.  Bank,  8  Daly,  400,  affirmed  in  78  N. 
Y.  608,  where  the  capital  stock  of  a  bank 
was  reduced  from  par,  which  it  was  worth, 
to  60  per  cent,  it  being  the  intention  to 
turn  over  to  the  stockholders  half  the  re- 
duction and  keep  the  other  half  as  a  sur- 
plus, the  court  ordered  that  the  whole  of 
the  amount  of  the  reduction  on  his  stock 
must  be  paid  over  to  a  stockholder  demand- 
ing it.  (But  compare  McCann  v.  First  Nat. 
Bank,  312  Ind.  354,  14  N.  E.  261,  supra, 
"Windfalls.'') 

But  the  excess  is  not  profits  as  distin- 
guished from  capital.  Thus,  where  a  cor- 
poration, having  cumulative  preferred  stock 
and  common  stock,  omitted  the  dividends 
on  both  stocks  for  several  years,  and 
thereafter  reduced  proportionately  its  capi- 
tal both  as  to  common  and  preferred  stock, 
which  reduction  left  a  surplus  of  capi- 
tal above  the  amount  of  such  reduced  capi- 
tal, this  surplus  belonged  to  the  capital 
of  the  corporation,  and  was  not  divisi- 
ble in  dividends  on  the  preferred  stock, 
as  it  was  not  profit.  Roberts  v.  Roberts- 
Wicks  Co.  184  N.  Y.  257,  3  L.R.A.(N.S.) 
1034,  112  Am.  St.  Rep.  607,  77  N.  E.  13,  6 
Ann.  Cas.  213. 

Wasting  character  of  the  property. 

It  is  well  recognized  that  the  property  of 
a  corporation  may  properly  in  time  be  dis- 
sipated in  dividends  where  the  property  is 
of  a  wasting  character,  such  as  mines,  or 
patents  having  a  definite  time  to  run. 

In  Lee  v.  Neuchatel  Asphalte  Co.  L.  R. 
41  Ch.  Div.  1,  58  L.  J.  Ch.  N.  S.  408.  61  L. 
T.  N.  S.  11,  37  Week.  Rep.  321,  1  Megone, 
140,  where  it  seems  to  have  been  the  opinion 
of  the  court  that  there  was  not  any  deprecia- 
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tion  in  the  value  of  the  property  under  the 
peculiar  circumstances  of  the  case,  it  seems 
to  have  been  held  on  principle  that  there 
was  no  reason  why,  in  the  case  of  wastin^f 
property,  such  as  a  mine,  the  net  profit  for 
the  year  should  not  be  divided  without  tak- 
ing into  consideration  that  these  profits 
were  derived  from  ore,  which,  of  course, 
could  not  be  replaced.  Cited  and  followed 
in  Excelsior  Water  &  Min.  Co.  v.  Pierce,  90 
Cal.  131,  27  Pac.  44.  Cited  also  in  People 
ex  rel.  United  Verde  Copper  Co.  v.  Roberts, 
156  N.  Y.  585,  51  N.  E.  293,  where  it  was 
held  that  surplus  earnings  of  a  mining  com- 
pany were  not  taxable  as  "capital,"  as  the 
company  was  not  required  to  set  money 
aside  from  its  earnings  to  make  up  for  the 
depletion  of  ore. 

So,  for  the  purposes  of  an  income  tax, 
dividends  from  a  mining  corporation  were 
considered  as  income.  Van  Dyke  v.  Mil- 
waukee, 159  Wis.  460,  146  N.  W.  812,  150 
N.  W.  509. 

In  Mellon  v.  Mississippi  Wire  Glass  Co. 
77  N.  J,  Eq.  498,  78  Atl.  710,  it  was  held 
that  preferred  stock  was  not  entitled  to  re- 
quire the  corporation  to  accumulate  a  sink- 
ing fund  out  of  which  to  pay  the  capital  of 
such  preferred  stock,  although  nearly  all  of 
the  capital  of  the  corporation  was  invest- 
ed in  patents  having  a  definite  time  of 
expiration,  where  the  preferred  stock  was 
entitled  to  5  per  cent  cumulative  dividends, 
the  remainder  of  the  net  earnings  to  be  de- 
clared as,  or  to  be  available  for,  dividends 
upon  the  common  stock,  the  preferred  stock 
on  dissolution  to  be  paid  its  full  par  value 
and  any  accrued  unpaid  dividends  before 
anything  should  be  paid  on  the  common 
stock. 

But  there  is  a  disposition  to  treat  each 
case  upon  its  own  merits  rather  than  by 
general  rules.  Thus,  in  Bond  v.  Barrow 
Hsematite  Steel  Co.  [19021  1  Ch.  353,  where 
the  court  declined  to  force  the  corporation 
to  pay  dividends  on  its  preferred  stock,  it 
appeared  that  the  company,  whose  business 
was  in  part  mining,  had  lost  a  large  amount 
in  certain  matters,  and  that  it  had  under- 
gone a  further  loss  by  way  of  depreciation 
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iendant  declared  the  extraordinary  dividend 
in  issue,  payable  in  cash  and  property  to  its 
common  stockholders,  and  chargeable 
against  said  balance  so  standing  to  the 
credit  of  its  profit  and  loss  account.  The 
plaintiff  holds  its  preferred  stock  un^er  a 
clause  in  the  defendant's  articles  of  associa- 
tion which  reads  as  follows:  "Such  pre* 
ferred  stock  shall  be  entitled,  in  preference 
and  priority  over  the  common  stock  of  said 
corporation,  to  dividends  in  each  and  every 
fiscal  year,  at  such  rate,  not  exceeding  4  per 
cent  per  annum,  payable  out  of  net  profits, 
as  shall  be  declared  by  the  board  of  direc- 
tors. Such  dividends  are  to  be  noncumula- 
tive,  and  the  preferred  stock  is  entitled  to 
no  other  or  further  share  of  the  profits." 

It  is  conceded  that  the  plaintiff  has  re- 
ceived all  of  the  dividends  and  '^profits"  to 


which  it  is  entitled  under  the  foregoing 
article.  It  is  also  conceded  that  the  amount 
carried  to  the  credit  of  profit  and  loss  as 
above  stated  need  not  be  retained  by  the  de- 
fendant, but  may  be  distributed  among  its 
stockholders.  It  is,  however,  insisted  that 
this  balance  does  not  represent  profits 
which,  under  the  foregoing  article,  may  be 
distributed  exclusively  amongst  holders  of 
common  stock,  but  that  it  represents,  to  the 
extent  of  the  two  items  above  mentioned,  an 
increase  of  or  accretion  to  capital  which 
must  be  distributed  as  capital  amongst  all 
the  stockholders,  including  those  holding 
preferred  stock.  Thus  arises  the  question 
which  we  are  required  to  decide.  If  this  is 
a  distribution,  even  though  unusual  in 
amount,  of  accumulated  gains  or  profits  of 
a  character  which  the  directors  of  a  going 


of  assets,  and  that  it  had  in  its  profit  and 
loss  account  assets  about  equivalent  to  these 
losses.  The  court  considered  that  the  sub- 
ject was  not  one  of  general  rules,  but  that 
each  case  must  be  decided  on  its  own  facts, 
and  observed:  "For  instance,  I  cannot  think 
that  it  would  be  right  for  the  defendant  com- 
pany to  purchase  out  of  capital  the  last  two 
or  three  years  of  a  valuable  patent,  and  dis- 
tribute the  whole  of  the  receipts  in  respect 
thereof  as  profits  without  replacing  the 
capital  expended  in  the  purchase." 

Miscellaneous. 

In  Frames  v.  Bultfontelu  Min.  Co.  [1891] 
1  Ch.  140,  where,  by  the  articles  of  associa- 
tion, it  was  provided  that  in  remuneration 
for  their  services  the  directors  should  be 
paid  each  year  a  sum  equal  to  3  per  cent  of 
the  net  profits  of  the  company  of  such  year, 
the  business  of  the  company  being  the  open- 
ing, working,  selling,  disposing  of  mines, 
minerals,  diamonds,  etc.,  or  any  other  real 
or  personal  estate  or  property,  of  the  com- 
pany, the  company  closed  out  its  assets  by 
a  sale,  making  a  very  large  profit,  and  it 
was  held  that  this  profit  could  not  be  looked 
to  as  profits  upon  which  the  directors  were 
entitled  to  a  percentage.  The  court  said, 
among  other  things:  '* Unquestionably  the 
directors  might  have  sold  any  one  of  the 
company's  mines;  had  they  done  so  while 
the  company  was  a  going  concern,  and 
made  a  profit  thereby,  the  surplus  proceeds 
of  sale,  after  providing  for  the  estimated 
value  of  the  mine,  would  have  to  be  brouja^ht 
into  the  profit  and  loss  account  of  that  year ; 
but  the  article  in  question  has  no  applica- 
tion to  a  sale  like  the  present,  which  waa 
made  under  the  paramount  statutory  power 
of  the  company  under  the  winding-up."  It 
was  also  held  that  the  compensation  of  the 
directors  related  to  the  services  of  the  com- 
pany as  a  going  concern,  and  that  this  sale 
was  made  by  the  company  in  the  winding 
up,  and  was  in  no  way  attributable  to  the 
services  of  the  directors. 

A  company  engaged  in  the  business  of 
speculators  and  dealers  in  mining  property 
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acquired  certain  shares  in  another  corpora- 
tion, which  afterwards  went  into  liquidation 
and  distributed  its  assets  among  its  share- 
holders. The  first-mentioned  company  after- 
wards went  into  liquidation,  and  after  its 
debts  were  paid  it  had  a  surplus  over  the 
amount  of  its  capital  stock,  and  it  was  held 
that  this  surplus  was  profit  under  the  terms 
of  an  agreement  that  toe  company  had  made 
with  two  persons  to  pay  them  a  certain 
salary  provided  that  they  "shall  not  be  en- 
titled to  draw  their  said  salary  except  only 
out  of  profits  (if  any)  arising  from  the 
business  of  the  company  which  may  from 
time  to  time  be  available  for  such  purpose, 
but  such  salary  shall  nevertheless  be  cumu- 
lative, and  accordingly  any  arrears  thereof 
shall  be  payable  out  of  any  succeeding 
profits  available  as  aforesaid."  Re  Spanish 
Prospecting  Co.  [1911]  1  Ch.  92,  20  Ann. 
Cas.  677.  Far  well,  L.  J.,  said  in  his  opin- 
ion: "The  profits  arising  from  a  draper's 
business  would  not  include  the  increaae 
over  cost  price  of  a  freehold  warehouse  used 
in  the  business  and  afterwards  sold." 

The  quotation  in  the  principal  case  from 
Williams  v.  Western  U.  Teleg.  Co.  93  N.  Y. 
162,  referred  to  a  stock  dividend  represent- 
ing investments  of  earnings  of  the  com- 
pany. 

The  remark  of  the  judge  in  the  lower  court 
in  Niles  v.  Ludlow  Valve  Mfg.  Co.  106  Fed. 
994  (affirmed  in  120  C.  C.  A.  319,  202  Fed. 
141)  is  sufficiently  referred  to  in  Equita- 
ble Life  Assur.  See.  v.  Union  P.  R.  Co. 

It  may  he  noted  that  in  Mills  v.  North- 
ern R.  of  Buenos  Ay  res  Co.  L.  R.  5  Ch.  621, 
Hatherley,  L.  C,  said:  "It  is  wholly  un- 
precedented for  a  mere  creditor  to  say: 
'Certain  transactions  are  taking  place  with- 
in the  company,  and  dividends  are  being 
paid  to  shareholders  which  they  are  not  en- 
titled to  receive,  and  therefore  I  am  entitled 
to  come  here  and  examine  the  company's 
deed,  to  see  whether  or  not  they  are  doing 
what  is  ultra  vires,  and  to  interfere  in  order 
that,  as  by  a  bill  quia  timetf  I  may  keep 
the  assets  in  a  proper  state  of  security  for 
the  payment  of  my  debt  whensoever  the  time 
arrives  for  its  payment.*  !*  B.  B.  B. 
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corporation  may,  at  any  time,  in  their  dis- 
cretion, divide  amongst  the  stockholders  as 
returns  or  income  on  their  investment,  the 
plaintiff  has  no  ground  for  oomplaint.  It 
elected  to  take  stock  having  a  preferred  but 
limited  right  to  dividends  and  profits.  It 
ehose  the  right  to  returns  on  its  investment 
which  made  up  in  certainty  for  what  they 
lacked  in  possible  quantity,  and  there  is  no 
inequity  in  holding  it  to  its  choice.  If,  on 
the  other  hand,  all  or  part  of  the  gains 
which  it  is  proposed  to  distribute  are  accre- 
tions to  and  have  somehow  become  perma- 
nent capital,  and  been  withdrawn  from 
availability  for  dividends,  it  will  be  as- 
sumed that  they  must  be  distributed 
amongst  all  the  stockholders. 

When  a  corporation  is  organized,  it  se- 
cures capital  by  the  issue  of  shares  of  cap- 
ital stock.  The  fund  or  property  thus 
secured  answers  the  twofold  purpose  of  fur- 
nishing means  for  carrying  on  the  opera- 
tions of  the  corporation  and  also  security 
for  the  payment  of  creditors.  This  capital 
stock  is  carried  as  a  liability,  and  univers- 
ally, so  far  as  I  am  aware,  at  its  par 
amount.  It  is  thus  carried  as  a  liability 
because  this  is  the  proper  bookkeeping  en- 
try. But,  aside  from  this,  such  entry  also 
serves  to  emphasize  the  duty  of  the  corpor- 
ation to  keep  its  capital  stock  unimpaired 
for  the  protection  of  those  dealing  with  it. 
If  the  operations  of  the  corporation  result 
in  gains,  such  gains  are  carried  to  the 
credit,  not  of  the  capital  stock  account,  but 
of  some  other  account  as  surplus  or  profit 
and  loss.  Of  course  they  may  be  capital- 
ized by  the  issue  of  stock  against  them,  and 
sometimes  in  the  cases  of  certain  corpora- 
tions like  banks  or  insurance  corporations, 
wiiere  a  certain  ratio  between  assets  and 
liabilities  other  than  to  capital  stock  is  re- 
quired, such  surplus  or  profits  may  be 
counted  and  maintained  as  capital,  although 
not  formally  capitalized. 

In  the  absence  of  some  such  special  con- 
sideration, I  think  we  may  take  notice  that 
it  is  the  ordinary  rule  of  corporate  manage- 
ment, established  by  decisions,  statutes,  and 
business  usages,  that  the  surplus  of  these 
gains  or  profits^  beyond  what  may  be  neces- 
sary to  keep  good  the  liability  to  capital 
stock  which  has  been  issued,  may,  in  the 
discretion  of  a  board  of  directors,  be  dis- 
tributed amongst  its  stockholders  as  divi- 
dends and  returns  on  their  investment. 
Such  being  the  general  rule,  it  is  incumbent 
on  the  plaintiff  to  show  that  there  is  some- 
thing so  peculiar  in  the  two  transactions 
being  considered  that  the  profits  resulting 
therefrom  are  of  a  different  nature  in  re- 
spect of  this  subject  than  those  ordinarily 
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realized  in  corporate  business,  and  I  think 
it  has  failed  to  do  this. 

I  shall  not  attempt  to  discuss  whether 
there  might  be  an  accretion  to  or  increment 
of  capital  of  a  going  corporation  under  such 
circumstances  and  of  such  a  character  ^at 
it  would  become  permanent  capital  and 
might  not  be  distributed  as  dividends.  That 
question,  for  the  purposes  now  concerning 
us,  doubtless  would  be  surrounded  with 
some  uncertainty  and  difficulties.  It  is 
sufficient  for  this  appeal  to  consider  the 
transactions  before  us,  and  see,  as  I  think 
we  must,  that  there  is  nothing  about  them 
which  impresses  their  results  with  any 
other  character  than  that  of  ordinary  cur- 
rent profits  which  the  directors  may,  in 
their  discretion,  divide  among  the  stock- 
holders entitled  to  dividends. 

It  is  said,  because  in  the  retirement  of  its 
convertible  bonds  defendant  sold  and  issued 
its  capital  stock  at  $175  per  .share  of  $100 
par  value,  that  this  entire  sum  was  paid  in 
as  capital  and  must  be  held  and  distributed 
as  such.  That  is  not  my  interpretation  of 
the  transaction  under  the  allegations  of  the 
complaint.  The  amount  at  par  value  paid 
for  each  share  of  stock  undoubtedly  became 
capital  which  the  corporation  was  required 
to  preserve  and  maintain  as  against  its  lia- 
bility on  the  outstanding  share  of  stock 
which  had  been  issued  for  it.  Just  as  un- 
doubtedly the  extra  $75  paid  per  share  rep- 
resented the  amount  of  accumulated  profits 
or  surplus  which  it  was  supposed  would  be 
apportionable  to  each  share  of  new  stock 
after  payment  and  issue  as  aforesaid.  In 
other  words,  as  I  think  we  must  assume, 
the  payment  of  this  premium  was  not  for 
permanent  capital,  but  for  the  purpose  of 
equalizing  as  between  new  and  old  stock- 
holders their  respective  rights  in  accumu- 
lated profits,  which,  so  far  as  we  know, 
were  current  and  distributable  in  dividends. 
When  paid  in,  this  premium  became  part  of 
such  accumulation  of  profits  and  surplus 
and  distributable  as  such.  It  was  credited 
to  profit  and  loss,  and  not  to  capital. 

It  is  unnecessary  to  decide  what  would  be 
the  rule  of  distribution  in  the  case  stated 
by  plaintiff  by  way  of  illustration,  where 
stockholders,  on  the  organization  of  a  bank, 
subscribe  for  stock  at  double  its  par  value 
for  the  express  purpose  of  creating  a  per- 
manent surplus  or  capital  with  the  intent  of 
affording  a  greater  security  to  creditors  and 
attracting  depositors.  That  case  is  utterly 
different  from  this  one. 

The  other  transaction  which  produced  a 
large  item  in  the  profit  and  loss  account  was 
the  purchiue  and  sale  at  an  advance  of  vari- 
ous stocks.  Ordinarily  the  profits  made  by 
a  corporation  6n  the  purchase  and  sale  of 
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property  would  bo  clearly  belong  to  a  fund 
applicable  to  the  payment  of  dividends  that 
there  would  be  no  debate  about  it.  The 
plaintiff  in  this  case,  however,  says  in  sub- 
stance that  the  defendant  was  not  organized 
to  deal  in  stocks,  and  therefore  the  pre- 
ferred shareholders  could  not  have  had  such 
profits  in  mind  when  they  agreed  to  take  4 
per  cent  dividends  in  full  of  their  share  of 
the  profits,  and  therefore,  further,  "an  ac- 
cretion realized  from  such  trafiic  is  not 
profits  within  the  contemplation  of  the  in- 
strument ( defendant's  charter ) ,  but  be- 
longs to  capital."  It  seems  to  me  that  this 
reasoning  involves  a  misinterpretation  of 
the  charter  and  a  decided  non  aequitur.  The 
language  by  which  these  stockholders  re- 
linquished all  other  claims  to  profits  in 
consideration  of  preferential  dividends  was 
broad  and  comprehensive.  They  were  to  be 
'^entitled  to  no  other  or  further  share  of  the 
profits."  There  is  no  limitation  on  this  ex- 
clusion from  any  farther  participation  in 
whatever  was  profits;  nothing  to  suggest 
that  one  item  of  profits  was  to  be  differen- 
tiated from  another  by  the  nature  of  the 
transaction  which  produced  it.  The  con- 
tract was  that  whatever  in  the  way  of 
profits  went  into  the  profit  and  loss  account 
should  be  subject  to  a  payment  of  certain 
dividends  On  preferred  stock  before  com- 
mon stock  received  any,  and  that  was  the 
end  of  the  rights  of  the  former  class  of 
stock,  80  far  as  profits  were  concerned.  The 
result  of  the  transaction  in  question  was  a 
profit,  and  the  distribution  of  it  is  subject 
to  this  agreement.  This  seems  so  clear  that 
it  is  difficult  by  discussion  to  make  it  more 
so.  The  proposition  that  these  profits,  be- 
cause resulting  from  what  was  perhaps  an 
unusual  transaction,  are  not  profits,  but  are 
an  accretion  which  "belongs  to  capital," 
notwithstanding  the  painstaking  argument 
of  counsel,  does  not  seem  to  have  any  foun- 
dation on  which  to  rest  except  earnest  as- 
sertion. 

No  case  has  been  cited  which,  in  my  opin- 
ion, sustains  the  proposition  that  these 
gains  must  be  treated  as  an  accretion  to 
capital,  and  distributed  as  such,  rather 
than  as  profits  distributable  in  the  discre- 
tion of  the  directors  in  dividends.  The 
case  Re  Bridgewater  Nav.  Co.,  reported  (in 
chancery  division  and  on  appeal  therefrom 
in  the  court  of  appeal)  L.  R.  39  Ch.  Div.  1, 
and  (on  appeal  to  House  of  Lords)  L.  R.  14 
App.  Cas.  625,  and  (on  a  further  appeal) 
[1891]  2  Ch.  317,  is  especially  relied 
on  by  the  appellant,  but  in  my  judgment  it 
is  entirely  distinguishable  from  the  present 
case  and  does  not  at  all  sustain  appellant's 
position. 

The  Bridgewater  Navigation  Company  is 
L.R.A.1916D. 


sued  both  common  and  preferred  shares. 
One  of  the  articles  of  association  provided 
that,  subject  to  certain  possible  deductions, 
the  "entire  net  profits  of  each  year"  should 
belong  to  the  shareholders.  It  was  provided 
that  the  preferred  shares  should  "entitle  the 
holders  thereof  to  a  dividend  after  the  rate 
of  5  per  cent  per  annum,  .  .  .  taking 
precedence  of  and  priority  over  all  divi- 
dends and  claims  of  the  holders  of  the  ordi- 
nary shares  of  the  company."  Certain  sums 
were  carried  from  current  profits  each  year 
to  various  reserve  and  depreciation  funds. 
After  awhile  the  company  sold  out  its  busi- 
ness and  property  and  entered  on  voluntary 
liquidation.  After  satisfying  all  liabilities 
and  repaying  all  amounts  paid  in  by  the 
shareholders,  there  remained  a  large  sur* 
plus,  and  the  question  was  how  this  surplus 
should  be  distributed  as  between  preferred 
and  common  shareholders.  It  is  true  that 
the  common  shareholders  amongst  other 
things  did  urge  that  the  rights  of  preferred 
stockholders  in  gains  and  profits  were  lim- 
ited to  a  preferential  dividend  of  5  per  cent, 
and  that  after  payment  of  this  the  common 
stockholders  were  entitled  to  all  remaining 
surplus.  All  of  the  courts  disagreed  with 
this  contention,  but  it  is  not  too  much  to 
say  that  they  repeatedly  affirmed  as  the 
fundamental  basis  for  this  conclusion  the 
proposition  that,  under  the  articles  of  asso- 
ciation, the  principles  which  would  control 
the  distribution  by  a  going  concern  of  cur- 
rent profits  between  common  and  preferred 
stockholders  with  preferential  but  limited 
rights  to  dividends  were  utterly  inappli- 
cable to  surplus  and  accretion  resulting  from 
augmented  values  realized  by  a  beneficial 
sale  on  dissolution  and  liquidation;  ^at 
the  provisions  concerning  distribution  of 
profits  by  way  of  dividends  then  no  longer 
applied.  There  is,  in  my  opinion,  nothing 
whatever  to  be  found  in  any  of  the  opin- 
ions which  is  applicable  to  the  present  case, 
or  which  supports  the  proposition  that  the 
profits  now  about  to  be  distributed  have 
become  capital  which  must  be  paid,  if  at  all, 
to  preferred  as  well  as  common  stockhold- 
ers. In  fact,  I  think  some  support  is  found 
for  respondent's  position  in  the  decision 
that  the  sums  carried  from  annual  profits 
to  various  reserve  funds  of  a  permanent 
character  did  not  thereby  lose  their  nature 
of  divisible  profits,  but  even  in  liquidation 
proceedings  were  to  be  distributed  as  profits 
away  from  the  preferred  stockholders. 

Tlie  case  of  Niles  v.  Ludlow  Valve  Mfg. 
Co.  196  Fed.  994,  affirmed  in  120  C.  C.  A. 
319,  202  Fed.  141,  so  far  from  being  an  au- 
thority for  the  appellant,  is,  on  the  facta 
presented  and  questions  actually  decided,  an. 
authority  for  respondent.    While  there  is  a. 
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contingent  suggestion  that  preferred  stock- 
holders might  have  an  interest  in  an  "addi- 
tion to  the  original  value  of  the  corporate 
property  .  .  .  due  ...  to  an  unearned 
increment  attaching  to  the  corpus  of  defend- 
ant's estate/'  I  should  think  that  this  had 
reference  to  the  situation  which  might 
arise  on  dissolution  proceedings.  But  at 
any  rate  it  is  held  that  profits  accumulated 
and  carried  for  many  years  belong  to  com- 
mon stockholders,  and  that  preferred  stock- 
holders with  limited  rights  to  dividends  are 
not  entitled  to  share  therein. 

I  do  not  regard  as  helpful  to  this  discus- 
sion those  cases  cited  by  the  plaintiff,  and  a 
Tnultitude  of  others  which  might  have  been 
cited,  dealing  with  the  respective  rights  of 
life  tenant  and  remainderman  in  extraord- 
inary distributions  of  accumulated  gains  on 
;stocks  held  in  a  trust  fund.  While  chance 
'expressions  may  be  extracted  from  the 
opinions  seeming  to  be  pertinent  to  the  set- 
tlement of  the  present  question,  the  ques- 
tions really  involved  in  those  cases  and  in 
this  one  are  fundamentally  different.  The 
general  problem  with  which  the  courts  have 
struggled  in  those  cases  has  been  how  such 
unusual  distributions  should  be  paid  over 
in  order  best  to  carry  out  the  assumed  in- 
tent of  the  testator  or  benefactor  whj  cre- 
ated the  trust.  As  was  made  clear  by 
Judge  Chase  in  his  thorough  consideration 
of  this  subject  in  Re  Osborne,  209  N.  Y.  450, 
50  L.R.A.(X.S.)  510,  103  N.  E.  723,  823, 
Ann.  Cas.  1915A,  l98,  more  frequently  the 
much-considered  question  in  this  class  of 
cases  has  been  whether  the  distribution  im- 
paired what  was  the  corpus  or  capital  of  the 
trust  fund  when  it  became  effective,  rather 
than  whether  it  involved  a  division  of  the 
capital  of  the  corporation.  Various  rules 
adopted  in  different  jurisdictions  by  which 
to  determine  the  application  of  these  ex- 
traordinary distributions,  as  well  as  the 
ones  finally  formulated  in  the  Osborne  Case, 
209  N.  Y.  458  et  seq.,  477,  make  it  perfectly 
apparent  that  the  courts  were  not  there  con- 
cerned with  questions  of  capital  and  profits 
as  between  corporation  and  stockholders 
which  are  involved  here. 

As  against  the  contentions  of  the  plain- 
tiff, I  think  it  is  abundantly  established  by 
decisions  which  are  in  conformity  with  and 
fortified  by  commercial  understanding  and 
experience  that  the  gains  or  profits  realized 
by  a  corporation,  at  least  from  its  active 
transactions  such  as  those  under  considera- 
tion here,  constitute  profits  and  surplus 
which  are  available  for  dividends.  Williams 
V.  Western  U.  Teleg.  Co.  93  N.  Y.  162,  191; 
Lubbock  V.  British  Bank  [1892]  2  Ch.  198, 
61  L.  J.  Ch.  N.  S.  498,  6/  L.  T.  N.  S.  74,  41 
L.R.A.1915D. 


Week.  Rep.  103;  Mackintosh  v.  Flint  &  P. 
M.  R.  Co.   (C.  C.)   34  Fed.  582,  606. 

In  the  W^illiams  Case  it  was  written  on 
the  subject:  "But,  if  it  can  be  conceived 
that  this  was  a  dividend  of  property  within 
the  meaning  of  the  section  of  the  Revised 
Statutes  above  set  out,  then  what  property 
did  it  divide?  Not  any  portion  of  the  cap- 
ital of  the  company;  that  remained  intact^ 
After  subtracting  the  dividend  there  re- 
mained to  the  company  the  full  amount  of 
its  pi'ior  capital  stock,  to  wit,  property  to 
the  value  of  $41,073,410.  Such  is  the  find- 
ing of  the  trial  court,  and  that  cannot  here 
be  disputed.  The  company  bad  made  sur- 
plus earnings  which  it  could  have  divided, 
but  instead  of  dividing  them  it  had  invested 
them  in  property  to  facilitate  and  enlarge 
its  business;  and  such  pr;)perty  was  found 
to  be  worth  $15,526,590.  That  sum  consti- 
tuted its  surplus.  It  was  commingled  with 
the  other  property  of  the  company  and  used 
for  corporate  purposes.  But  it  was  not  be- 
yond the  reach  of  the  dividend-making 
power  of  the  directors.  They  could  reclaim 
it  for  division  among  the  stockholders,  and, 
if  practicable,  convert  it  into  cash  for  that 
purpose.  They  could  borrow  money  on  the 
faith  of  it  and  divide  that.  They  could 
issue  to  the  stockholders  certificates  of  in- 
debtedness, redeemable  in  the  future,  repre- 
senting their  respective  interests  in  such 
surplus,  thus,  in  effect,  borrowing  the  same 
of  the  stockholders.  Desiring  to  use  the 
surplus  and  add  it  to  the  permanent  capital 
of  the  company,  and  having  lawfully  cre- 
ated shares  of  stock,  they  could  issue  to  the 
stockholders  such  shares  to  represent  their 
respective  interests  in  such  surplus.  In  do- 
ing these  things  no  law  would  be  violated, 
the  capital  would  be  kept  intact,  and  no 
stockholders  or  creditors  would  have  any- 
legal  right  to  complain.  All  this,  however, 
depends  upon  the  finding  of  the  trial  court 
that  the  surplus  is  equal  to  the  dividend. 
That  finding  is  not  open  to  criticism  here. 
It  was  not  disturbed  at  the  general  term 
and  therefore  concludes  us.  When  a  cor- 
poration has  a  surplus,  whether  a  dividend 
shall  be  made,  and,  if  made,  how^  much  it 
shall  be,  and  when  and  where  it  shall  be 
payable,  rest  in  the  fair  and  honest  discre- 
tion of  the  directors,  uncontrollable  by  the 
courts." 

The  order  appealed  from  should  be  af- 
firmed, with  costs,  and  the  question  certi- 
fied to  us  answered  in  the  negative. 

Werner,  Collin,  Hogan,  Miller,  and 
Cardozo,  JJ.,  concur. 


Willard  Bartlett,  Ch.  J.,  not  sitting. 
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EARL  S.  BAKER,  Appt., 

V. 

STATE  OF  INDIANA. 

(—  Ind.  — ,  108  N.  E.  7.) 

Contempt  —  motion  to  qoasU  return  — 
trutli  of  facts. 

1.  In  passing  upon  a  motion  to  quash  a 
return  to  a  rule  to  show  cause  why  one 
shall  not  be  punished  for  contempt,  all 
facts  well  pleaded  in  the  return  must  be 
taken  as  true,  and  facts  stated  in  the  mo- 
tion to  quash  which  attempt  to  deny,  or 
confess  and  avoid,  those  stated  in  the  re- 
turn, must  be  disregarded. 


Same  —  refusal  to  answer  question  of 
grand  Jury. 

2.  A  cashier  of  a  bank  cannot  refuse  to 
answer  a  question  propounded  by  a  grand 
jury  as  to  the  state  of  the  account  of  a 
particular  depositor,  on  the  theory  that  it 
was  abusing  its  inquisitorial  power,  where 
it  knew  that  the  deposits  in  the  bank  great- 
}^f  exceeded  the  deposits  returned  for  taxa* 
tion,  and  was  seeking  to  ascertain  who  had 
falsified  his  tax  returns,  although  it  knew 
of  no  one  who  had  done  so,  and  was  inquir- 
ing as  to  the  accounts  of  persons  whose 
names  were  taken  at  random  from  the  tax 
duplicates  of  the  county. 

Same  —  examination  of  books  —  par* 
ticular  service. 

3.  A  cashier  of  a  bank  cannot  refuse  to 


Note,— 'Right  of  hatik  officer  or  em- 
ployee  to  refuse  to  disclose  state  of 
depositor's  aecouni. 

The  general  question  of  the  right  to  com- 
pel the  production  of  bank  books  irrespec- 
tive of  the  question  whether  the  bank  may 
refuse  to  disclose  the  condition  of  the  de- 
positor's account  is  not  considered  herein. 

The  right  of  a  bank  cashier  to  refuse  to 
answer  as  to  the  condition  of  a  depositor's 
account,  before  commissioners  in  an  action 
in  accounting,  was  denied  in  Winder  v. 
Diffenderffer,  2  Bland,  Ch.  166.  The  court 
states  that  the  bank  has  no  greater  right 
to  withhold  legal  evidence  that  may  be  in 
its  possession  than  an  individual. 

It  has  also  been  held  that  a  banker  may 
be  compelled,  in  private  litigation,  to  state 
what  a  depositor's  balance  was  on  a  certain 
day  (Lloyd  v.  Freshfield,  2  Car.  &  P.  325, 
8  Dowl.  &  R.  19 ) ;  that  he  may  be  compelled 
to  testify  whether  any  part  of  a  sum  de- 
posited to  the  credit  of  a  private  litigant 
had  been  witiidrawn,  over  the  depositor's 
objection  that  the  question  is  illegal,  im- 
pertinent, and  not  in  issue  (Mackenzie  v. 
Taylor,  6  Lower  Can.  Jur.  83 ) ;  and  that 
the  manager  of  a  bank  may  be  compelled  to 
testify  as  to  dealings  with  a  depositor 
(Hannum  v.  McRae,  18  Ont.  Pr.  Rep.  186). 

In  a  bill  for  a  partnership  accounting  in 
Heath  y.  Waters,  40  Mich.  457,  the  court 
refers  to  the  "remarkable  notion"  of  a 
banker  that  banking  business  is  free  from 
scrutiny. 

The  right  of  a  bank  officer  to  disclose  the 
state  of  a  depositor's  account  arises  fre- 
quently in  taxation  matters.  As  in  Bakeb 
V.  State,  the  right  to  refuse  to  make  such 
disclosure  has  been  uniformly  denied. 

A  bank  cashier  was  compelled  to  testify 
in  Ke  Davies,  68  Kan.  791,  75  Pac.  1048,  as 
to  the  account  of  a  depositor  in  his  bank 
in  a  proceeding  before  a  grand  jury  to  de- 
termine whether  the  depositor  committed 
perjury  in  making  a  return  to  the  tax  as- 
sessor, over  his  objection  that  the  grand 
jury  was  without  authority  in  law  to  re- 
quire any  officer  of  the  bank  to  make  a  dis- 
closure of  such  matters,  and  the  further 
objection  that  to  make  such  a  disclosure 
would  be  destructive  of  the  bank's  property 
L.R.A.1915D. 


and  its  assets,  and  would  destroy  public 
confidence  in  the  bank,  and  that  the  demand 
would  be  violative  of  the  rights  of  the 
cashier,  and  the  rights  of  the  bank  of  which 
he  was  an  officer,  and  of  the  customers  as 
patrons  of  the  bank,  in  that  it  would  be 
an  unreasonable  search  for  and  seizure  of 
the  depositor's  property.  It  was  also  urged 
in  this  case  that  the  matter  concerning 
which  the  cashier  was  questioned  was  privi- 
leged. As  to  the  question  of  privileged 
communications,  see  note  to  Hamilton  v. 
Plunkett,  35  L.R.A.  ( N.S. )  583,  the  particu- 
lar subdivision  of  that  note  relating  to 
bankers  being  found  on  page  585. 

In  the  exercise  of  the  power  to  tax,  stat- 
utes have  been  enacted  empowering  taxing 
officials  to  inquire  of  firms  or  corporations 
which  the  official  has  good  reason  to  believe 
have  evidence  as  to  property  omitted.  Some 
statutes  merely  authorize  the  taxing  of- 
ficial to  require  the  attendance  of  wit- 
nesses and  examine  them  on  oath. 

Under  such  a  statute  a  bank  was  com- 
pelled to  produce  its  books  showing  the 
state  of  a  particular  depositor's  account, 
over  the  bank's  objection  that  such  a  stat- 
ute is  unconstitutional.  Washington  Nat. 
Bank  v.  Daily,  166  Ind.  631,  77  N.  E.  53. 
The  bank  is  stated  to  have  no  interest  in 
the  taxes  to  be  placed  on  the  tax  duplicate, 
and  the  assessor  to  be  attempting  no  dis- 
covery that  will  attack  its  person  or  prop- 
erty. It  is  further  stated  that  its  position 
is  that  of  a  person  in  possession  of  books 
and  papers  containing  evidence  of  value 
affecting  the  rights  of  others,  and,  like  any 
other  citizen  similarly  possessed,  its  cashier 
is  at  all  tiroes  subject  to  be  called  as  a 
witness  duces  tecum  and  required  to  submit 
such  evidence  without  reference  as  to  wheth- 
er it  would  put  him  to  loss  or  delay  the 
bank  in  the  transaction  of  its  business. 
It  is  further  stated  that  if  the  cashier 
should  be  summoned  by  a  court  of  justice 
to  produce  the  books  and  papers  of  the 
bank  as  evidence  of  a  certain  specified  ac- 
count or  particular  transaction  with  the 
bank  in  a  suit  between  individuals,  he  could 
not  rely  on  the  constitutional  guaranty 
against  unreasonable  search  to  justify  his 
refusal.  It  is  further  stated  that  all  that 
is    required    of   the   bank   is   to   cause   its 


1U(J2 


INDIANA  SUPREME  COURT. 


answer  questions  propounded  to  him  by  the 
grand  jury  which  will  require  his  examina- 
tion of  the  bookfl  of  the  bank,  on  the  ground 
that  it  constitutes  an  unconstitutional  de- 
mand for  the  performance  of  particular 
services. 

(March  3,  1915.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Hamilton 
County  convicting  him  of  contempt  of  court. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Slilrts  &  Fertig,  for  appellant: 

The  grand  jury  cannot  compel  the  attend- 
ance of  witnesses  or  the  production  of  books 
and  papers,  merely  to  inquire  whether  there 
have  been  any  violations  of  law.  It  must 
first  have  information  from  some  source 
pointing  to  some  person  (or  persons  acting 
concerted  1y)  with  such  certainty  as  to  cause 
reasonable  belief  that  he  may  be  guilty  of 
some  indictable  offense.  Therefore,  the 
sworn  return  of  appellant  denying  such  in- 
formation on  the  part  of  the  grand  jury  was 
sufficient  to  purge  him  of  contempt^  and 
was  erroneously  quashed. 

Lewis  V.  Wake  County,  74  N.  C.  104;  Ex 
parte  Gould,  60  Tex.  Crim.  Rep.  442,  31 
L.R.A.(N.S.)  835,  132  S.  W.  364;  20  Cyc. 
1335,  1342;  United  States  v.  Kilpatrick,  16 


Fed.  765;  Re  Lester,  77  Ga.  143;  Hale  v. 
Henkel,  201  U.  S.  43,  50  L.  ed.  652,  26  Sup. 
Ct.  Rep.  370. 

No  officer  charged  with  the  duty  of  dis- 
covering property  sequestered  from  taxation 
can  proceed  against  any  person  or  property 
without  probable  cause,  nor  without  notice 
to  the  person  affected  if  resident  in  the 
county,  and  the  same  rule,  at  least  as  to 
probable  cause,  should  apply  to  the  grand 
jury  when  directing  its  inquiries  to  such 
matters. 

Co-operative  Bldg.  &  L.  Asso.  v.  State,  156 
Ind.  463,  60  N.  £.  146 ;  State  ex  rei.  Morgan 
V.  Real  Estate  Bldg.  &  L.  Asso.  151  Ind.  502, 
51  N.  E.  1061 ;  Applegate  v.  State,  158  lad 
119,  63  N.  E.  16. 

There  being  no  pretense  or  representation 
that  Horace  G.  Brown  or  any  other  desig- 
nated person  had  failed  to  make  a  list  of 
his  property,  jurisdiction  did  not  appear, 
and  appellant  could  not  be  lawfully  cited 
for  contempt. 

Burgh  V.  State,  108  Ind.  132,  9  N.  E.  75 ; 
Durham  v.  State,  116  Ind.  514,  19  N.  £. 
329;  Durham  v.  State,  117  Ind.  477,  19 
N.  E.  327 ;  State  ex  r6l.  Martindale  v.  Lauer, 
116  Ind.  162,  18  N.  K  627. 

Defendant,  as  cashier  of  the  incorporated 
bank,  did  not  have  custody  of  its  deposit 
ledgers  so  as  to  empower  him  to  cart  them 


cashier  in  a  proceeding  instituted  and  prose- 
cuted under  the  statute  to  produce  for 
examination  certain  books  and  papers  be- 
lieved by  the  county  assessor  to  contain  evi- 
dence pertinent  and  necessary  to  protect 
the  tax  list  of  the  county;  that  the  meas- 
ures taken  to  secure  the  inspection  of  the 
books  are  reasonable,  appropriate,  and  pre- 
scribed bv  law,  and  the  order  upon  the  bank 
to  submit  the  books  and  papers  specified 
did  not  contemplate  an  unreasonable  search 
and  seizure.  It  is  further  stated  that  "the 
bank  is  invested  with  a  public  franchise  to 
receive  money  on  deposit  as  a  public  banker, 
and,  like  individuals,  owes  to  the  public 
certain  duties  in  return  for  the  protection 
it  receives.  It  is  its  duty  to  co-operate 
with  all  other  citizens  in  the  enforcement 
of  the  laws.  Anyone  who  avoids  payment 
of  his  ratable  share  of  taxes  violates  the 
law,  and  when  such  evasion  is  being  at- 
tempted it  is  the  public  duty  of  banks,  as 
well  as  all  other  persons  and  corporations 
having  knowledge  or  evidence  of  such  at- 
tempt, when  called  upon  by  proper  author- 
ity, to  disclose  it,  whether  written  or  parol." 
So,  a  bank  has  been  compelled  under  such 
a  statute  to  disclose  the  amount  of  the 
deposits  in  the  bank,  the  names  of  the  de- 
positors, and  amount  deposited  bv  each. 
First  Nat.  Bank  v.  Hughes,  6  Fed.  737, 
appeal  dismissed  in  106  Ul  S.  523,  27  L. 
ed.  268,  1  Sup.  Ct.  Rep.  489.  The  bank 
involved  in  this  case  was  a  national  bank, 
and  the  chief  argument  was  that  it  was  pro- 
tected from  such  an  investigation  by  a  Fed- 
L,R.A.1915D.  ** 


eral  statute  providing  that  no  national 
banking  association  shall  be  subjected  to 
any  visitorial  powers  other  than  such  as 
were  authorized  by  the  statute  or  were  vest- 
ed in  the  court.  The  proceeding  in  ques- 
tion was  held  not  to  amount  to  a  visitorial 
power,  and  therefore  the  statute  to  be  no 
protection.  It  was  further  urged  that  the 
proposed  enforced  exhibition  of  its  books 
would  expose  its  business,  lessen  public  con- 
fidence, diminish  its  deposits  and  conse- 
quent profits,  and  impair  the  value  of  the 
franchise.  In  answer  to  this  argument  it 
is  stated  that  private  rights  must  to  a 
reasonable  extent  yield  to  public  necessity; 
that  a  witness  possessing  knowledge  of  facts 
material  to  the  vindication  of  the  rights 
of  another  may  be  compelled  by  judicial 
process  to  appear  and  give  evidence  on  be- 
half of  that  other  party,  notwithstanding 
the  evidence  thus  coerced  may  uncover  the 
witness's  private  business  and  subject  him 
to  a  civil  action  for  damages;  that  for  like 
reasons,  and  upon  the  same  principles,  per* 
sons  in  possession  of  written  evidence  of 
whatsoever  character  may  be  required  to 
produce  the  same  to  be  used  in  evidence. 
The  action  was  one  in  a  Federal  court  to 
enjoin  the  taxing  officials  from  proceeding 
under  the  state  statute.  After  disposing  of 
the  objections  as  above  stated,  the  court 
states  that  it  is  liot  incumbent  on  the  Fed- 
eral court  to  define  the  duty  of  the  wit- 
nesses in  the  premises;  that  this  must  be 
determined  by  the  state  court  having  juri»- 
diction.  W.  A.  B. 
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to  the  grand  jury  room.  The  subpoena  for 
their  production,  if  it  could  issue  at  all, 
would  have  to  be  directed  to  the  bank  itself, 
which  would  respond,  if  required,  through 
its  proper  officer. 

3  Wigmore,  Ev.  §  2200  (4)  p.  2200;  40 
Gyc.  2167;  Bank  of  Utica  y<  Hillard,  5  Cow. 
153,  419;  LaFarge  v.  LaFarge  F.  Ins. 
Co.  14  How.  Pr.  26;  Re  Sykes,  10  Ben. 
162,  Fed.  Gas.  No.  13,707 ;  United  States  y. 
American  Tobacco  Co.  146  Fed.  658;  Wi^ 
son  y.  United  States,  221  U.  S.  361,  55  U  ed: 
771,  31  Sup.  Ct.  Rep.  538,  Ann.  Cas.  1912D, 
558;  United  States  y.  Collins,  145  Fed.  709; 
Woods  y.  DeFiganiere,  1  Robt.  659. 

Defendant  could  be  required  to  testify 
only  to  facts  within  his  personal  knowledge. 

United  States  y.  Kilpatrick,  16  Fed.  765; 
^0  Cyc.  2194. 

Messrs.  Aqnllla  Q.  Jones  and  Wllllani 
W.  Hammond,  for  the  Indiana  Bankers' 
Association : 

A  bank  should  not  be  required  to  be  a 
mentor  for  its  depositors  or  an  instrument 
in  a  general  hunt  for  tax  dodgers. 

Re  Lester,  77  Ga,  143. 

Messrs.  Thomas  M.  HonaA,  Attorney 
General,  and  Thomas  H.  Branaman, 
Assistant  Attorney  General,  for  the  State. 

Ijalry,  J.,  deliyered  the  opinion  of  the 
court : 

Appellant,  at  the  time  of  the  proceedings 
of  the  trial  court  in  this  case,  was  cashier 
of  the  Citizens'  State  Bank  of  Noblesville. 
Upon  being  summoned  before  the  grand 
jury,  he  was  asked  the  following  questions 
and  made  the  following  answers  thereto: 

Q.  How  much  does  your  deposit  ledger 
show  that  Horace  G.  Brown  has  on  the  Ist 
day  of  March,  1913? 

A.  I  cannot  tell  without  referring  to  the 
books. 

Q.  Then  you  refuse  to  answer  the  ques- 
tions, do  you? 

A.  Yes,  sir. 

Q.  What  are  the  grounds  of  your  refusal? 

A.  I  do  not  belieye  you  have  a  right  to 
ask  that. 

These  questions  and  answers  were  certi- 
fied to  the  court  of  Hamilton  county,  and 
the  court  made  the  order  following:  *'0b- 
jection  oyerruled,  and  witness  ordered  to 
refer  to  the  books  and  answer,  but  is  not 
required  to  produce  books  before  grand 
jury." 

Appellant  persisted  in  his  refusal  to  an- 
swer the  question,  and  the  court  then  en- 
tered an  order  requiring  him  to  show  cause 
why  he  should  not  be  punished  as  for  con- 
tempt. A  yerified  answer  or  return  was 
filed  by  appellant,  to  which  the  state  ad- 
L.R.A.1916D. 


dressed  a  motion  to  quash.  This  motion 
was  sustained,  and  the  court  found  appel- 
lant guilty  of  contempt  of  court  and  im- 
posed a  fine. 

Appellant  assigns  several  errors  upon 
which  he  relies  for  reversal;  but,  as  every 
question  thus  raised  is  presented  by  the 
ruling  of  the  court  in  sustaining  the  motion 
to  quash  the  return  to  the  rule  to  show 
cause,  we  need  only  consider  the  questions 
thus  presented. 

In  passing  upon  this  motion,  all  of  the 
facts  well  pleaded  in  the  return  must  be 
taken  as  true,  and  all  facts  stated  in  the 
motion  to  quash  which  attempt  to  deny  the 
facts  stated  in  the  return,  or  which  attempt 
to  confess  and  avoid  them,  must  be  disre- 
garded. 

It  will  be  observed  that  the  witness  was 
not  ordered  to  produce  the  books  of  the 
bank  showing  the  accounts  of  all  its  de- 
positors in  obedience  to  the  subpoena  duces 
tecum,  and  appellant  was  not  called  upon 
to  show  cause  why  he  should  not  be  pun- 
ished for  a  failure  to  comply  with  such  an 
order.  For  this  reason  we  are  not  required 
in  this  case  to  determine  whether  such  an 
order  would  constitute  an  unreasonable 
search  and  seizure  of  the  private  papers 
and  effects  of  the  bank  within  the  meaning 
of  §  11,  art  1,  of  our  state  Constitution, 
securing  the  people  of  the  state  against 
such  unreasonable  searches  and  seizures. 

The  refusal  to  answer  the  question  pro- 
pounded was  placed  upon  the  ground  that 
the  grand  jury  had  no  right  to  ask  such  a 
question.  Appellant  attempts  to  justify  hia 
position  in  this  respect  by  his  verified  re- 
turn to  the  rule,  in  which  he  states  the  facts 
upon  which  he  bases  his  refusal  to  answer 
the  particular  question  propounded.  Ihis 
return  shows  that  no  charge  had  been  pre- 
ferred against  Horace  G.  Brown  to  the  ef- 
fect that  he  had  money  on  deposit  which  he 
had  failed  to  list  for  taxation,  and  that 
neither  the  prosecuting  attorney  nor  the 
grand  jury  had  any  reason  to  believe  that 
Horace  G.  Brown  was  guilty  of  perjury  in 
making  a  false  oath  to  his  return  of  prop- 
erty or  money  for  taxation.  Such  a  return 
further  shows  that  the  only  information 
which  the  prosecuting  attorney  or  the 
grand  jury  possessed  on  the  subject  was 
that  the  official  reports  of  the  various  banks 
and  trust  companies  of  the  county,  made 
next  before  the  Ist  day  of  March,  1913, 
showed  that  the  total  depobits  in  such  banks 
and  trust  companies  exceeded  the  total 
amount  of  money  listed  for  taxation  by  $1,- 
500,000,  and  that  the  grand  jury  did  not 
know  the  persons  or  the  corporations  who 
had  on  deposit  the  sums  of  money  which 
made   up    such   difference.     It    is    further 
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averred  in  such  return  that  the  grand  jury 
was  engaged  in  a  wholesale  investigation  of 
the  subject,  and  had  summoned  the  cashiers 
of  all  the  banks  and  trust  companies  in  the 
county  to  appear  before  it  and  make  general 
disclosures  as  to  the  names  of  the  depositors 
and  the  amount  of  deposits  in  such  banks 
and  trust  companies  on  the  1st  day  of 
March,  1913.  It  is  averred  that  the  name 
of  Horace  G.  Brown  was  selected  at  random 
from  the  tax  duplicate  of  the  county,  and 
that  the  question  as  to  his  deposit  was 
aaked  without  any  information  or  probable 
cause  for  so  doing,  and  with  the  purpose  of 
continuing  such  investigation  indefinitely 
by  interrogatories  as  to  the  deposits  of 
other  persons  whose  names  were  to  be 
selected  in  like  manner. 

Appellant  asserts  that  these  facts  as  dis- 
closed by  the  return  show  that  the  inquisi- 
torial power  of  the  grand  jury  waB  being 
abused,  and  that  he  was  justified  for  that 
reason  in  refusing  to  answer  the  question. 
The  court  is  of  a  different  opinion.  The 
oath  administered  to  the  grand  jurors  re- 
quires that  they  will  diligently  inquire  and 
true  presentment  make  of  all  felonies  and 
misdemeanors  committed  or  triable  within 
the  county,  of  which  they  shall  have  or  can 
obtain  legal  evidence.  It  is  not  the  practice 
before  the  grand  jury  to  prefer  specific 
charges  against  particular  individuals  and 
to  call  witnesses  only  as  to  such  charges. 
In  this  state  the  inquisitorial  power  of  the 
grand  jury  is  not  so  limited.  It  is  the  busi- 
ness of  this  body  to  diligently  inquire  as  to 
what  felonies  or  misdemeanors  have  been 
committed  in  the  county  and  to  fix  the  re- 
sponsibility for  such  offenses,  if  this  can  be 
done  by  legal  evidence,  to  the  end  that  a 
specific  charge  may  be  made  in  the  form  of 
an  indictment  to  be  returned  into  the  proper 
court.  If  it  is  known  that  a  criminal  offense 
has  been  committed,  witnesses  may  be  called 
and  examined  for  the  purpose  of  fixing  the 
responsibility,  and  whether  the  scope  of  such 
investigation  may  involve  many  persons  or 
few  does  not  alter  the  rule.  The  scope  of  the 
investigation  is  not  narrowed  in  cases  where 
it  is  necessary  to  discover  the  offense,  as 
well  as  to  fix  the  responsibility  for  its  com- 
mission. In  this  case  the  return  shows  that 
the  grand  jury  had  information  which 
would  naturally  lead  it  to  believe  that  some 
of  the  taxpayers  of  the  county  had  made 
false  tax  returns  as  to  the  amount  of  money 
on  hand  on  the  1st  day  of  March,  1913,  and 
that  some  of  such  taxpayers  had  committed 
perjury  in  swearing  to  the  assessment  sheets 
containing  lists  of  their  taxable  property. 
For  the  purpose  of  ascertaining  who,  if  any- 
one, was  guilty  of  one  or  the  other,  or  both, 
of  such  offenses,  the  grand  jury  had  a  right 
to  interrogate  appellant  concerning  the  de- 
I-^R.A.]916D. 


posit  of  Horace  Q.  Brown,  or  of  any  other 
taxpayer  of  the  county.  It  is  not  to  be 
reasonably  supposed  that  the  grand  jury- 
would  spend  time  by  inquiring  about  the 
deposits  of  persons  who  were  not  likely  to 
have  money  on  deposit.  The  court  has 
power  to  discharge  a  grand  jury,  and  it 
would  be  justified  in  exercising  such  power 
in  case  time  was  being  wasted  in  an  idle 
or  fruitless  investigation.  This  power  of 
diBcharging  a  grand  jury  and  thus  putting 
ii:i  end  to  an  investigation  which,  by  reason 
of  its  unwarranted  and  unreasonable  scope, 
is  unnecessarily  consuming  the  time  of  the 
grand  jury  and  of  the  witnesses  called  be- 
fore it,  and  which  is  not  likely  to  be  pro- 
ductive of  results,  is  one  which  should  be 
exercised  with  caution  and  only  in  proper 
cases.  A  witness  called  before  such  g^and 
jury  has  no  right  to  base  an  objection  to  a 
question  upon  this  ground,  and  so  long  as 
the  court  permits  the  investigation  to  pro- 
ceed, the  witnesses  called  must  answer  all 
proper  questions  propounded. 

The  facts  stated  in  the  return  show  that 
the  witness  did  not  possess  the  information 
necessary  to  enable  him  to  answer  the  ques- 
tion, and  that  in  order  to  obtain  it  he  would 
have  to  consult  the  books  of  the  bank.  Ap- 
pellant takes  the  position  that  a  witness 
may  be  compelled  to  testify  to  such  facts 
only  as  are  within  his  knowledge,  and  that 
the  court  may  not  require  him  to  do  any- 
thing* in  order  to  obtain  information  upon 
which  to  base  his  testimony.  Appellant  as- 
serts that  such  a  requirement  by  the  court 
would  amount  to  demanding  the  particular 
services  of  the  witness  in  violation  of  article 
1,  §  21,  of  our  state  Constitution.  A  sim- 
ilar question  was  presented  and  decided  ad- 
versely to  appellant's  contention  in  the  case 
of  Washington  Nat.  Bank  v.  Daily,  166  Ind. 
631,  77  N.  E.  53.  Where  the  source  of  the 
information  is  exclusively  or  peculiarly 
within  the  control  of  the  witness,  the  court, 
acting  within  reasonable  boands  and  in  the 
exercise  of  a  sound  discretion,  may  require 
the  witness  to  avail  himself  of  such  infor- 
mation and  to  communicate  it  to  the  court. 

The  trial  court  properly  sustained  appel- 
lee's motion  to  quash  the  return  of  appel- 
lant, and  the  judgment  is  affirmed. 


IOWA  SUPREME  COURT. 

TELLA  McCOY,   Appt., 

V. 

WILLIAM  V.  FLYNN  et  al.,  Exrs.,  etc.,  of 
T.  F.  Flynn,  Deceased,  et  al. 

(—  Iowa,  — ,  151  N.  W.  465.) 

Attachment  —  against    decedent*8    es- 
tate. 

1.  After  a  decedent's  estate  has  passed  to 
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szecutorfl  for  administratioii  under  his' will, 
no  attachment  lies  at  the  suit  of  creditors 
to  reach  property  alleged  to  have  been 
transferred  by  decedent  in  fraud  of  their 
rights. 

Contract  —  to  pay  money  to  one  If  un- 
married —  validity. 

2.  A  provision  in  a  contract  to  settle  an 
action  for  breach  of  promise  of  marriage, 
to  pay  plaintiff  a  specified  amount  three 
years  after  date  if  she  is  then  alive  and  un- 
married, is  void  as  in  restraint  of  marriage. 

Marriage  —  breach  of  promise  —  com- 
promise —  invalidity  —  effect. 

3.  A  right  of  action  for  breach  of  prom- 
ise of  marriage  is  not  affected  by  an  at- 
tempted contract  of  settlement  which  is 
invalid  because  in  restraint  of  marriage. 

(March  19,  1915.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  District  Court  for  Pollc  County  sus- 
taining demurrers  to  petitions  filed  to  re- 
cover upon  a  written  contract  between 
plaintiff  and  decedent,  T.  F.  Flynn,  in  setr 
tlement  of  a  breach  of  promise  to  marry, 
and  for  a  writ  of  attachmeDit  against  his 
property.    Affirmed. 

Statement  by  Deemer,  Ch.  J. : 
Action  upon  a  written  contract  signed  by 
T.  F.  Flynn.  After  the  action  was  com- 
menced, Flynn  died,  and  his  executors  were 
substituted  as  defendants.  An  amended 
petition  was  filed,  stating  grounds  for  at- 
tachment, and  the  Iowa  Loan  &  Trust  Com- 
pany and  Ida  May  Flynn  were  made  parties 
defendant.    All  the  defendants  demurred  to 


the  petitions,  and  their  demurrers  were  sus- 
tained. The  appeal  is  from  these  rulings. 
Affirmed. 

Messrs.  Bowell,  Mclicnnan  &  Oroes- 
beck  for  appellant: 

The  contract  in  suit  is  not  void  as  against 
public  policy. 

Thomas  v.  Caulkett,  57  Mich.  392,  58  Am. 
Rep.  369,  24  N.  W.  154;  Sherman  v.  Burton, 
165  Mich.  293,  33  L.R.A.(N.S.)  87,  130 
N.  W.  667;  Conlclin  v.  Conklin,  165  Mich. 
571,  131  N.  W.  154;  Buck  v.  Walker,  115 
Minn.  239,  132  N.  W.  205,  Ann.  Cas.  1912D, 
882;  Merrill  v.  Packer,  80  Iowa,  542,  45 
N.  W.  1076. 

The  power  of  the  court  to  declare  a  con- 
tract illegal  and  void  as  against  public  pol- 
icy should  be  exercised  only  in  case  free 
from  doubt. 

Baldwin  v,  Moser,  —  Iowa,  — ,  123  N.  W. 
989;  Richmond  v.  Dubuque  &  S.  C.  R.  Co. 
26  Iowa,  191;  Equitable  Loan  &  Secur.  Co. 
V.  Waring,  117  Ga.  599,  62  L.R.A.  93,  97 
Am.  St  Rep.  77,  44  S.  E.  320. 

The  contract  sued  upon  was  not  in  re- 
straint of  marriage. 

Jones  V.  Jones,  1  Colo.  App.  28,  27  Pac. 
85;  Shafer  v.  Senseman,  125  Pa.  310,  17  Atl. 
350;  Holz  v.  Hanson,  115  Wis.  236,  91  N.  W. 
663;  Appleby  v.  Appleby,  100  Minn.  408,  10 
L.R.A.(N.S.)  590,  117  Am.  St.  Rep.  709,  111 
N.  W.  305,  10  Ann.  Cas.  563 ;  Jones  v.  Jones, 
L.  R.  1  Q.  B.  Div.  279,  45  L.  J.  Q.  B.  N.  S. 
166,  34  L.  T.  N.  S.  243,  24  Week.  Rep.  274; 
Brown  v.  Odill,  104  Tenn.  250,  62  L.R.A. 
660,  78  Am.  St.  Rep.  914,  56  S.  W.  840; 
Wright  V.  Wright,  114  lowaj  748,  55  L.R.A. 
261,  87  N.  W.  709. 


Note.  —  It  has  been  pointed  out  in  the 
note  to  Sullivan  v.  Gareeche,  49  L.R.A. 
(N.S.)  606,  that  the  condemnation  of  all 
conditions  or  contractual  stipulations  which 
tend  to  operate  in  total  restraint  of  mar- 
riage, as  being  void  on  grounds  of  public 
policy,  is  too  sweeping,  and  that  the  true 
rule  is  that  public  policy  does  not  condenm 
all  restraints  upon  marriage,  but  only  such 
as  are  unreasonable.  The  inquiry  in  each 
case  should  be  whether,  under  the  circum- 
stances and  the  relation  of  the  parties,  the 
provision  there  in  question  subserves  a  legit- 
imate purpose. 

It  should  be  noted  that  in  McCoy  ▼. 
Fltnn  the  learned  court  is  careful  to  point 
out  that  there  was  nothing  in  the  record 
showing  any  reason  for  the  stipulation  mak- 
ing the  payment  of  further  damages  condi- 
tional on  the  plaintiff's  being  alive  and 
unmarried  three  years  thereafter,  and  that 
no  facts  were  pleaded  which  would  justify 
the  condition  imposing  the  restraint  upon 
plaintiff's  freedom  to  marry.  But  some- 
thing may  be  said  in  support  of  the  reason- 
ableness of  such  a  provision  in  a  contract 
to  settle  an  action  for  a  breach  of  a  prom- 
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ise  to  marry.  The  damages  which  the  dis- 
appointed party  is  supposed  to  have  suf- 
fered in  person  and  estate  through  the  loss 
of  the  prospective  alliance  may  be  consid- 
erably mitigated  by  a  subsequent  marriage, 
in  which  the  promisee  may  be  deemed  to 
have  found  balm  for  a  broken  heart  as  well 
as  a  permanent  meal  ticket;  and  the  pay- 
ment of  a  sum  of  money  by  way  of  damages 
may  very  properly  be  made  to  await  the 
possibility  of  so  happy  a  denouement.  The 
fact  of  such  marriage  would  show  that  the 
loss  of  other  matrimonial  opportunities 
supposed  to  have  been  occasioned  by  the  en- 
gagement has  done  no  permanent  harm. 
Lastly,  it  is  not  likely  that  the  promisor, 
being  himself  unwilling  to  marry  the  prom- 
isee, intends,  by  imposing  such  condition,  to 
deter  her  from  marrying  anybody  else,  so 
as  to  bring  the  case  within  the  doctrine  that 
such  a  condition,  if  dictated  by  caprice  or 
malevolence,  is  unreasonable  and  invalid. 

For  a  collection  of  the  decisions  upon  the 
validity  of  contracts  in   restraint  of  mar-, 
riage,    see   note  to   Lowe   v.   Doremus,    49, 
L.R.A.(N.S.)   633. 
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The  consideration  named  in  contract  is 
one  not  forbidden  in  the  law. 

McConahey  y.  Griffey,  82  Iowa,  564,  48 
N.  W.  983. 

The  writ  of  attachment  is  a  proper  rem- 
edy in  all  law  actions. 

Baldwin  v.  Buchanan,  10  Iowa,  277. 

Mr.  B.  li.  Parrish  for  appellee. 

Deemer,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

The  petition  alleges  that  on  or  about  the 
17th  day  of  June,  1909,  plaintiff  and  the  de- 
cedent, Flynn,  who  had  theretofore  been 
betrothed,  because  of  Flynn^s  breach  of 
agreement  to  marry  the  plaintiff,  entered 
into  a  written  stipulation,  the  terms  of 
which  are  as  follows: 

My  Dear  Miss  McCoy: — 

I  will  pay  you  the  sum  of  five  thousand 
($5,000)  dollars  on  or  before  June  18th, 
1909.  And  upon  receipt  of  same  you  will 
agree  to  relinquish  all  further  or  future 
claim  on  me  of  any  kind  whatever,  except 
that  there  is  a  mutual  imderstanding  be- 
tween us  that  in  case  you  do  not  marry 
before  July  1st,  1912,  I  will  on  that  date 
pay  to  you  if  living  a  further  sum  of  five 
thousand  ($5,000)  dollars.  Your  accept- 
ance and  agreement  to  this  proposition  to 
make  its  terms  binding  on  each  of  us  from 
after  date  of  its  acceptance,  and  each  will 
abide  by  same.  Yours  very  truly, 

T.  J.  Flynn. 

Terms  and  conditions  of  above  letter  have 
been  accepted  by  me  this  17  th  day  of  June, 
1909.  Telia  McCoy. 

It  is  averred  that  this  was  accepted  in  full 
and  complete  satisfaction  and  settlement  of 
all  demands  and  claims  of  the  plaintiff 
against  the  said  Flynn,  occasioned  by  his 
breach  of  promise  to  marry  the  plaintiff; 
that  the  deceased  paid  the  plaintiff  the  sum 
of  $5,000  on  or  about  the  17th  day  of  June, 
1909,  but  neglected  to  pay  the  $5,000  matur- 
ing July  1,  1912.  Plaintiff  further  averred 
that  she  did  not  marry  before  the  date 
stated,  and  that  she  is  yet  a  single  woman. 

The  grounds  for  attachment,  as  stated  in 
the  amendment  to  her  petition,  were  that 
Flynn  fraudulently  conveyed  to  Ida  May 
Flyxm  and  to  the  Iowa  Loan  &  Trust  Com- 
pany substantially  all  of  his  property,  both 
real  and  personal,  for  the  purpose  of  cheat- 
ing and  defrauding  his  creditors,  and  espe- 
cially this  plaintiff. 

The  demurrer  to  the  original  petition  was 
bottomed  upon  the  proposition  that  the  con- 
tract upon  which  the  suit  is  predicated  is 
null  and  void  and  contrary  to  public  policy 
in  that  it  amounted  to  a  restraint  upon 
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marriage.  The  demurrer  to  the  petition  for 
an  attachment  challenged  the  plaintiff's 
right  to  have  such  a  writ,  because  of  the 
death  of  the  original  defendant  and  the  ap- 
pointment of  executors  for  his  estate.  Little 
is  said  in  argument  regarding  the  correct- 
ness of  the  latter  ruling,  and  it  merits 
little  or  no  attention. 

At  the  time  the  petition  for  the  attach- 
ment was  filed,  the  property  of  the  deceased, 
Flynn,  was  in  the  possession  of  his  execu- 
tors for  the  purpose  of  being  administered 
under  his  will,  and  was  not  subjected  to 
attachment.  If  plaintiff  some  time  recovers 
a  judgment  on  her  claim,  and  the  executors 
fail  and  refuse  to  bring  action  to  set  aside 
the  conveyances,  because  in  fraud  of  Flynn's 
creditors,  plaintiff  might  have  some  remedy ; 
but  it  would  not  be  by  attachment  of  the 
property  of  the  deceased,  after  it  had  pass^ 
to  his  executors.  No  authority  need  be  cited 
upon  so  plain  a  proposition.  The  other 
question  is  much  more  difficult  of  soluticm. 

The  payment  of  the  second  $5,000  was 
not  to  be  made  unless  the  plaintiff  did  not 
marry  before  July  1,  1912.  The  proposition 
was  accepted  by  the  plaintiff,  and,  so  far  as 
it  is  possible  to  make  an  agreement,  it  be- 
came mutually  binding  upon  the  parties 
thereto.  In  order  to  obtain  the  $5,000, 
plaintiff  was  compelled  to  remain  single  for 
something  more  than  three  years,  notwith- 
standing how  many  favorable  opportunities 
she  might  have  for  a  desirable  marriage. 

It  is  hornbook  law  that  contracts  in  re- 
straint af  marriage  are  illegal,  and,  as  a 
rule,  it  makes  no  difference  how  long  the 
restraint.  Of'  course,  there  are  many  ex- 
ceptions to  this  rule,  some  of  which  will  be 
noticed  during  the  course  of  the  opinion.  In 
some  cases  it  is  held  that,  if  the  restraint 
be  reasonable,  it  is  not  inimical  to  public 
policy;  but  there  is  nothing  in  the  record 
showing  any  reason  for  the  making  of  the 
stipulation,  and  no  facts  are  pleaded  which 
would  justify  any  such  limitation  upon 
the  plaintiff's  right  in  morals  or  in  law  to 
take  upon  herself  the  relations  of  a  wife, 
notwithstanding  the  breach  of  promise  on 
the  part  of  Flynn.  No  benefit  or  advantage 
to  him  is  shown,  but,  for  reasons  known 
only  to  him,  he  made  his  promise  condi- 
tional on  the  fact  that  his  former  fiancee 
should  not  marry  during  the  three  years. 
The  immediate  tendency  of  this  promise 
was  to  discourage  marriage,  and,  as  a  rule, 
that  tendency  stamps  such  contracts  as 
illegal.  See  Bostick  v.  Blades,  59  Md.  231, 
43  Am.  Rep.  548;  Knost  v.  Knost,  229  Mo. 
170,  49  L.R.A.(N.S.)  627,  129  S.  W.  665; 
Arthur  v.  Cole,  56  Md.  100,  40  Am.  Rep. 
409;  Conrad  v.  Williams,  6  Hill,  444;  Wa« 
ters  V.  Tazewell,  9  Md.  291;  Maddox  v.  Mad- 
dox,  11  Gratt.  804;  Hartley  v.  Rice,  10  East, 
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22,  10  RevJaed  Rep.  228;  Sterling  v.  Sin- 
nickson,  5  N.  J.  L.  756.  In  the  latter  case 
the  suit  was  upon  a  contract  which  read  as 
follows:  "I,  Seneca  Sinnickson,  am  hereby 
bound  to  Benjamin  Sterling  for  the  sum  of 
$1,000,  provided  he  is  not  lawfully  married 
in  the  course  of  six  months  from  date  here- 
of." 

In  speaking  of  the  legality  of  the  contract 
the  court  said:  "It  has  been  spoken  of  by 
the  plaintiff  as  if  this  were  an  obligation  to 
pay  money  upoA  a  future  contingency,  which 
any  man  has  a  right  to  make,  either  with 
or  without  consideration,  and  as  if  the  not 
marrying  of  the  plaintiff  were  not  the  con- 
sideration of  the  obligation,  but  the  con- 
tingent event  only  upon  which  it  became 
payable.  But  I  think  this  is  not  a  correct 
view  of  the  case.  Where  the  event  upon 
which  the  obligation  becomes  payable  is  in 
the  power  of  the  obligee,  and  is  to  be 
brought  about  by  his  doing  or  not  doing  a 
certain  thing,  it  cannot  be  so  properly 
called  a  contingency;  it  is  rather  the 
condition  meritorious,  upon  which  the  ob- 
ligation is  entered  into,  the  moving  consid- 
eration upon  which  the  money  is  to  be  paid. 
It  is  not  therefore  to  be  considered  as  a 
mere  contingency,  but  as  a  consideration, 
and  it  must  be  such  consideration  as  the 
law  regards.  Nor  does  it  at  all  vary  the 
case  that  the  restraint  was  for  six  months 
only.  It  was  still  a  restraint,  and  the  law 
has  made  no  limitation  as  to  the  time. 
Neither  can  the  plaintiff's  performance  on 
his  part  help  him.  It  imposed  no  obligation 
upon  the  defendant;  it  was  wholly  useless 
to  him;  the  contract  itself  was  void  from 
the  beginning." 

In  the  early  case  of  Low  v.  Peers  (1770) 
Wilmot's  Notes,  364,  4  Burr.  5225,  6  Eng. 
Rul.  Cas.  347,  Lord  Mansfield  declared: 
Matrimony  is  "one  of  the  first  commands 
given  by  God  to  mankind  after  the  creation, 
repeated  again  after  the  deluge,  and  ever 
since  echoed  by  the  voice  of  nature  to  all 
mankind." 

See  also  Hartley  v.  Rice,  10  East,  22,  10 
Revised  Rep.  228;  Baker  v.  White,  2  Vern. 
215;  Grace  v.  Webb,  15  Sim.  384. 

In  Hartley's  Case  the  restraint  was  for 
six  years,  and  in  Sterling's  Case,  5  N.  J. 
L.  756,  for  six  months.  In  Grace's  Case  the 
court  said:  "It  is  most  beneficial  tO  a 
state  to  have  a  multitude  of  subjects;  and 
therefore  restraints  on  marriage  are  objec- 
tionable as  being  against  public  policy.  A 
man  may  make  a  provision  for  his  wife, 
and  declare  that  it  shall  cease  on  her  second 
marriage;  because  it  is  considered  that  a 
husband  has  a  sort  of  interest  to  preserve 
the  viduity  of  his  wife,  for  the  sake  of  his 
children.  But  the  grantor  of  the  annuity 
in  the  present  case  could  not  have  had  any  i 
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motive  whatever  for  inserting  the  proviso  in 
the  deed,  except  that  the  larger  annuity 
might  operate  as  an  inducement  to  Elizabeth 
Castle  not  to  marrv." 

Many  exceptions  exist  to  rules  above 
stated. 

There  is  nothing  contrary  to  public  policy 
for  a  person  having  a  parental  interest  in 
his  offspring  from  restricting  marriage 
along  certain  lin^,  as  infancy,  relationship, 
and  good  morals.  And  agreements  not  to 
marry  a  person  under  a  certain  age,  or  in 
a  certain  degree  of  relationship,  or  into  a 
certain  family,  or  not  to  marry  a  second 
time,  have  been  held  valid.  Hogan  v.  Cur- 
tin,  88  N.  y.  162,  42  Am.  Rep.  244;  Siddons 
V.  Cockrell,  131  111.  653,  23  N.  E.  586. 

In  Hogan's  Case,  supra,  it  is  said:     "A 
condition  prohibiting  marriage  before  twen- 
ty-one without  consent  is  by  the  common 
law  valid  and  lawful.     It  is  otherwise  of 
conditions  ill  general  restraint  of  marriage; 
they  being  regarded  as  contrary  to  piiblie 
policy  and  the  'common  weal  and  good  order 
of  society.'     But  reasonable  conditions  de- 
signed to  prevent  hasty  or  imprudent  mar- 
riages,  and  to   subject   a   child,   or    other 
object  of  the  testator's  bounty,  to  the  just 
restraint  of  parents  or  friends  during  in- 
fancy, or  other  reasonable  period,  are  up- 
held by  the  common  law,  not  only  because 
they  are  proper  in  themselves,  but  because 
by   upholding   them   the   law    protects    the 
owner  of  property  in  disposing  of  it  under 
such  lawful  limitations  and  conditions  as  he 
may  prescribe.     Story,  Eq.  Jur.  §§  280  el 
seq.,  and  cases  cited.    Now  it  is  the  general 
rule  of  law  that  a  breach  of  a  lawful  con- 
dition annexed  to  a  legacy  either  divests 
it  or  prevents  an  estate  therein  arising  in 
the   legatee,   depending  upon   whether   the 
condition   is   precedent  or   subsequent.     In 
accordance  with  this   general  principle,   it 
was  held  in  Ex  parte  Dickson,  1  Sim.  N.  S. 
37,  20  L.  J.  Ch.  N.  S.  33,  15  Jur.  282,  that 
a    condition    subsequent,    that    the    legatee 
should  not  become  a  nun,  was  valid,  and 
that  the  legacy  was  forfeited  by  breach  of 
the  condition,  although  there  was  no  gift 
over.     But  it  has  been  the  settled  law  of 
England  for  a  long  period  that  a  condition 
subsequent  annexed  to  a  legacy,  in  qualified 
restraint  of  marriage,  although  the  restraint 
was  lawful  and  reasonable,  nevertheless  did 
not    operate    upon    breach    to    divest    the 
title  of  a  legatee,  unless  there  was  an  ex- 
press gift,  over  on  breach  of  the  condition, 
or  a  direction  that  the  legacy  should  fall 
into  the  residue,  and  pass  therewith,  which 
is  deemed  equivalent  to  a  gift  over.     The 
condition   where   there    is   no   devise    over 
is  said  to  be  in  terrorem  merely,— a  con- 
venient phrase  adopted  by  judges  to  stand 
in  place  of  a  reason  for  refusing  to  give 
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effect  to  a  valid  condition.  ...  In  Lloyd 
V.  Branton,  3  Meriv.  108,  Sir  William  Grant, 
referring  to  the  subject,  says:  'Whatever 
diversity  of  opinion  there  may  have  been 
with  respect  to  the  necessity  of  a  devise 
over  in  the  case  of  conditions  precedent,  I 
apprehend  that,  without  such  a  devise,  a 
subsequent  condition  of  forfeiture  on  mar- 
riage without  consent  has  never  been  en- 
forced.' It  is  not  necessary  to  state  at 
length  the  reason  of  the  apparent  anomaly 
in  the  law  upon  the  subject.  This  is  fully 
explained  in  the  judgment  of  Lord  Thur- 
low  in  Scott  V.  Tyler,  2  Bro.  Ch.  432,  2  Dick. 
712,  and  of  Lord  Loughborough  in  Stack- 
pole  V.  Beaumont,  3  Ves.  Jr.  89,  3  Revised 
Rep.  62.  Suffice  it  to  say  that  it  grew  out 
of  the  adoption,  by  the  English  ecclesiasti- 
cal courts  and  the  courts  of  equity,  of  the 
rules  of  the  civil  and  canon  law  by  which 
all  conditions  in  restraint  of  marriage  (with 
very  limited  exceptions),  or  conditions  re- 
quiring consent,  were  held  to  be  void.  The 
ecclesiastical  courts,  having  jurisdiction  to 
enforce  the  payment  of  legacies,  adopted  the 
rule  of  the  civil  law  in  all  cases,  without 
considering  that,  by  the  common  law,  rea- 
sonable conditions  in  restraint  of  marriage 
were  valid.  The  distinction  made  in  cases 
where  there  was  an  expres.:  devise  over  does 
not  seem  to  be  founded  upon  any  principle, 
and  may  possibly-  have  grown  out  of  an 
effort  to  partially  restore  the  harmony  of 
the  law.  It  is  a  clear  proposition,  therefore, 
that,  according  to  the  settled  law  of  Eng- 
land, the  legacy  in  this  case,  if  it  is  regarded 
as  a  purely  personal  legacy,  was  not  forfeit- 
ed by  the  marriage  of  the  testator's  daugh- 
ter without  consent.  There  was  no  devise 
over  on  breach  of  the  condition.  The  only 
gift  over  was  in  the  event  of  the  daughter's 
dying  unmarried  before  twenty-one.  It  has 
been  frequently  decided  that  a  general  gift 
of  a  residue  is  not  a  gift  over  within  the 
rule.  Wheeler  v.  Bingham,  3  Atk.  364: 
Lloyd  V.  Branton,  supra.  The  condition, 
therefore,  in  this  case,  would  be  in  terrorem 
only  within  the  cases  cited.  But  the  legacy 
is  not  a  purely  personal  legaey.  The  tes- 
tator charges  the  lands  devised  as  an  aux- 
iliary fund  for  the  payment  of  debts  and 
legacies,  and  there  is  no  personalty  out  of 
wliich  the  legacy  can  be  paid.  If  it  is  paid, 
therefore,  it  can  be  only  by  a  sale  of  the 
land  on  which  the  legacy  is  charged.  This 
presents  a  case  where  the  condition  must  be 
construed  and  effect  given  to  it  according  to 
the  general  rules  of  the  common  law.  Rey- 
nish  V.  Martin,  3  Atk.  334,  was  the  case 
of  a  legacy  upon  a  condition  in  restraint  of 
marriage  without  consent,  charged  upon 
land  in  aid  of  the  personalty.  Tlie  legatee 
married  without  consent,  and  afterward 
suit  was  brought  to  compel  a  sale  of  the 
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land  to  pay  the  legacy,  and  Lord  Hard- 
wicke  denied  this  relief,  saying  that  'where 
a  legacy  is  a  charge  upon  the  lands,  to  be 
raised  out  of  the  real  estate,  as  the  ecclesi- 
astical courts  have  no  jurisdiction,  it  must 
be  governed  by  the  rules  of  another  forum, 
to  which  the  jurisdiction  properly  belongs.' 
And  in  Scott  v.  Tyler,  Lord  Thurlow  said: 
'Lands  devised,  charges  upon  it,  powers  to 
be  exercised  over  it,  money  legacies  refer- 
ring' to  such  charges,  money  to  be  laid  out 
in  land  (though  I  do  not  find  this  yet  re- 
solved), follow  the  rule  of  the  common  law 
and  are  to  be  executed  by  analogy  to  it.' 
And  Judge  Story,  speaking  of  the  distinc- 
tions between  conditions  in  restraint  of  mar- 
riage annexed  to  a  bequest  of  personal  es- 
tate, and  the  like  conditions  annexed  to  a 
devise  of  real  estate,  or  to  a  charge  upon 
it,  says:  'In  the  latter  cases  (touching  real 
estate)  the  doctrine  of  the  common  law  in 
respect  to  conditions  is  strictly  applied.  If 
the  condition  be  precedent,  it  must  be 
strictly  complied  with,  in  order  to  entitle 
the  party  to  the  benefit  of  the  devise  or 
gift.  If  the  condition  be  subsequent,  its 
validity  will  depend  upon  its  being  such 
as  the  law  will  allow  to  devest  an  estate.' 
Story,  Eq.  Jur.  §  288.  See  also  Cornell  v. 
Lovett,  35  Pa.  100;  Com.  v.  Stauffer,  10  Pa. 
350,  51  Am.  Dec.  489 ;  Williams,  Pers.  Prop. 
341." 

Quite  analogous  to  these  exceptions  is  an- 
other relating  to  the  disposition  of  property 
by  gift  or  will,  where  it  is  generally  held 
that  the  donor  or  testator  may  impose  such 
conditions  to  his  gift  or  devise  as  he  may 
elect,  although  even  in  this  case  there  are 
some  refined  exceptions  to  the  exception. 
This  is  most  clearly  stated  by  Pomeroy  in 
his  work  on  Equity  Jurisprudence,  vol.  2, 
2d.  ed.  §  933:  "Intimately  connected  with 
contracts  in  restraint  of  marriage,  and  de- 
pending upon  the  same  principle,  are  condi- 
tions and  limitations  operating  in  like 
manner  annexed  to  or  forming  part  of  testa- 
mentary dispositions  or  of  family  settle- 
ments, or  similar  gifts.  Although  the  subject 
in  some  of  its  special  applications  and 
phases  is  still  more  confused  and  uncertain 
than  perhaps  any  other  branch  of  equity 
jurisprudence,  yet  certain  general  rules 
have  been  established  beyond  all  further 
controversy.  Two  propositions  lie  at  the 
foundation,  and  are  recognized  by  all  the 
authorities:  (1)  It  is  ordinarilv  said  that 
all  conditions  annexed  to  gifts,  which  pro- 
hibit marriage  generally  and  absolutely,  are 
void  and  inoperative.  This,  however,  is  a 
very  inaccurate  mode  of  statement,  since 
a  condition  precedent  annexed  to  a  devise 
of  land,  even  if  in  complete  restraint,  will, 
if  broken,  be  operative  and  prevent  the  de- 
vise from  taking  effect.     With  this  limita- 
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tion  all  conditions  in  general  restraint  are 
void.    Also  if  a  condition  is  not  in  absolute 
restraint,  but  is  of  such  form  that  it  will 
probably  operate  as  a  general  prohibition,  it 
is,  under   the  same  limitation,   void.      (2) 
On   the  other  hand,  conditions  annexed  to 
testamentary  or  other  gifts,  in  partial  and 
reasonable  restraint  of  marriage,  are  valid 
and  operative;   such,  for  example,  as  that 
a  devisee  or  legatee  should  not  marry  under 
age,  or  should  not  marry  without  the  con- 
sent of  parents,  guardians,  or  trustees,  or 
should  not  marry  a  particular  person,  or  a 
person  belonging  to  a  particular  religious 
communion.    In  the  application  of  these  two 
propositions,  certain  special  rules  have  been 
settled  with  more  or  less  certainty,  depend- 
ing upon  the  facts  of  the  cpndition  being 
precedent  or  subsequent,  of  their  being,  or 
not,   a  gift   over  upon   its   breach,  and  of 
the  original  gift  to  which  the  condition  is 
annexed  being  one  of   real   or  of  personal 
estate.     The  system  which  has  been  devel- 
oped is  a  partial  compromise  between  the 
technical  common-law  rules  concerning  con- 
ditions,  and   the  doctrines   of   the   Roman 
law,  which  made  void  all  attempts  to  re- 
strict the  perfect  freedom  of  marriage;  and, 
like  most  compromises,  it  has  some  incon* 
gruous  features.    If  a  condition  is  precedent 
and  annexed  to  a  gift  of  land,  it  operates 
as  at  the  common  law;  when  broken,  it  pre- 
vents the  estate  from  vesting,  whatever  be 
its  nature;  when  annexed  to  a  gift  of  per- 
sonal property,  if  general  or  unreasonable, 
it  is  wholly  void,  and  the  gift  takes  effect; 
if  partial  and  reasonable,  it  is  operative. 
When  a  condition  is  subsequent  and  annexed 
to  a  gift  of  land,  if  general,  it  is  void,  and, 
although   broken,   the   estate   of   the   donee 
continues;   if  partial  and  reasonable,  it  is 
operative,  and  on  its  breach  the  estate  of 
the  donee  is  defeated.     When  a  subsequent 
condition  is  annexed  to  a  gift  of  personal 
property,  if  general,  it  is  void;   if  partial 
and  reasonable,  and  there  is  a  gift  over,  it 
is   operative,  and  upon  its  breach   the   in- 
terest of  the  first  donee  ceases,  and  the  gift 
over  takes  effect;    but  if  there  is  no  gift 
over,   then  the  condition   is  said  to  be  in 
ierrorem    merely,    and    is    inoperative.      It 
seems    to    be   settled    by    an    overwhelming 
weight   of   authority    that   limitations    and 
conditions,  precedent  or  subsequent,  tending 
to  restrain  the  second  marriage  of  women, 
are  valid,  and  by  the  most  recent  decisions 
the  same  rule  has  been  applied  to  the  sec- 
ond marriages  of  men.    Where  a  partial  and 
reasonable  condition  has  been  imposed,  re- 
quiring the  consent  of  certain  persons  to  the 
marriage  of  a  donee,  courts  of  equity  are 
Very  liberal  in  construing  the  provision  so 
that  the  gift   shall   not  be  defeated   by   a 
mere   formal   omission." 
L.R.A.1916D. 


The  text  is  fortified  by  innumerable  cita- 
tions  in   support   thereof,   and   it   may   be 
taken  as  announcing  the  voice  of  authority. 
That  contracts  in  restraint  of  a  second  mar- 
riage are  valid  is  everywhere  afiirmed.     Ap- 
pleby V.  Appleby,  100  Minn.  408,  10  L.R.A. 
(N.S.)  690,  117  Am.  St.  Rep.  709,  111  N.  W. 
305,  10  Ann.  Gas.  563.    The  reason  for  this 
exception  is:     '*The  reason  for  the  rule  as 
to  first  marriage  has  no  substantial  force 
when  applied  to  a  second  marriage.    Neither 
the  conservation  of  morals  nor  public  policy 
furnishes  a  basis  for  the  rule  as  applied  to 
the  right  of  a  husband  or  wife  to  withhold 
his  or  her  estate  from  passing  to  the  sup- 
port of  a  second  husband  or  second  wufe, 
as  the  case  might  be.     And  the  authorities 
declare   that   the   rule  has  never   been   ex- 
tended to   second   marriages.     The   precise 
question  arose  in  Allen  v.  Jackson,  L.  R.  1 
Ch.  Div.  399,  45  L.  J.  Ch.  N.  S.  310,  33  L.  T. 
N.  S.  713,  24  Week.  Rep.  306,  and  the  court 
distinctly  held  that  the  rule  did  not  apply 
to  a  second  marriage.     The   question   was 
fully  considered  in  Bostick  v.  Blades,  59  Md. 
231,  43  Am.  Rep.  548,  a  case  involving  a  de* 
vise  by  the  wife  of  certain  property  to  the 
husband,  so  long  as  he  should  remain  un- 
married after   her  death.     The  court   held 
the  will  valid  on  the  ground  that  the  rule 
referred  to  did  not  extend  to  second  mar- 
riages.    The  court  also  considered  at  some 
length  whether  the  rule  should  be  limited 
to   the    second    marriage    of    the    wife,    or 
whether  it  included  both  husband  and  wife. 
Upon  that  subject,  the  court  said:     'In  the 
absence  of  any  binding  authority  to  the  con-' 
trary,  we  are  of  opinion  that  there  is  no 
good  and  substantial  ground  for  maintain- 
ing a  distinction  between   a  condition   im- 
posed in  restraint  of  a  second  marriage  of 
a    woman    and    a    like    condition    in    re- 
straint    of     a     second     marriage     of     a 
man.     As  the  one   is  valid  and  effectual, 
so  is  the  other.'    In  Knight  v.  Mahoney,  152 
Mass.  523,  9  L.R.A.  573,  26  N.  E.  971,  the 
testator  gave  his  property  to  his  wife,  'so 
long  as  she  remains  my  widow.'     She  mar- 
ried again  after  her  husband's  death,  and 
the   controversy   arose   whether   the   provi- 
sions of  the  will  were  valid.    The  court  said 
that  the  weight  of  authority  sustained  de- 
vises and  bequests  conditioned  to  terminate 
upon  second  marriage,  citing,  in  support  of 
the  decision,  2  Pom.  £q.  Jur.  933;  White  v. 
Sawyer,  13  Met.  546;  Loring  v.  Loring,  100 
Mass.  340;   Gibbens  v.  Gibbens,  140  Mass. 
102,  64  Am.  Rep.  463,  3  N.  E.  1,  and  some 
of  the  cases  heretofore  referred  to.     It  is 
unnecessary  to  discuss  the  reasons  for  the 
rule.     The  welfare  of  children  by  the  first 
marriage  is  an  element  entering  into  con- 
sideration  in    determining   the  validity    of 
such  limitations,   as  well   as  the   right  of 
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persons  freely  to  enter  into  the  marriage 
relation  as  their  station  in  life  and  inclina- 
tions may  justify  and  prompt.  But  no 
sound  principle,  founded  upon  either  moral 
or  legal  obligation,  extends  the  right  of 
either  husband  or  wife  to  retain  the  prop- 
erty of  the  other  in  the  face  of  lawful  re- 
strictions to  the  contrary,  for  the  purpose 
of  supporting  and  maintaining  another 
spouse.  The  fact  that  appellant  had  no 
children  by  this  marriage  does  not,  as  a  mat- 
ter of  law,  relate  back  and  render  the  re- 
strictions or  limitations  of  the  antenuptial 
contract  unreasonable." 

Again,  in  all  these  cases  a  distinction  has 
been  preserved  between  conditions,  prece- 
dent, limitations,  and  conditions  subsequent, 
the  latter  of  which  are  disregarded.  See 
^  cases  cited  in  note  to  Re  Fitzgerald,  49 
L.R.A.(N.S.)  615. 

We  have  never  before  had,  the  questions 
here  involved  for  decision,  and  the  authori- 
ties generally  are  not  in  entire  hari^ony. 
We  have  endeavored  to  state  the  rules  and 
exceptions  generally  recognized  in  this  coun- 
try and  in  England,  and  in  applying  them 
to  this  case  we  are  constrained  to  hold  that 
the  contract  in  question  is  in  restraint  of 
marriage,  and  that  it  does  not  fall  within 
any  of  the  exceptions  noted. 
[  Of  course,  plaintiff's  action  for  breach  of 
promise  of  marriage  still  remains,  unless 
barred  by  the  statute  of  limitations;  but  she 
cannot  have  recovery  upon  the  agreement, 
for  that  is  contrary  to  public  policy.  This 
was  the  conclusion  of  the  trial  court,  and  it 
follows  that  its  judgment  must  be,  and  it  is, 
affirmed. 

Ladd,  Gaynor,  and  Salinger,  JJ.,  con- 
cur. 


UNITED  STATES  CIRCUIT  COURT  OF 
APPEALS,  EIGHTH  CIRCUIT. 

FRANK  PRICE,  Plff.  in  Err., 

V. 

UNITED  STATES  OF  AMERICA. 

(132  C.  C.  A.  1,  218  Fed.  149.) 

Indictment  —  duplicity  —  one  crime  as 
part  of  another. 

1.  A  count  of  an  indictment  under  a 
statute  providing  punishment  for  one  who, 
in  attempting  to  effect  a  robbery,  puts  the 
life  of  the  custodian  of  the  property  in 
jeopardy  by  the  use  of  a  deadly  weapon,  is 
not  duplicitouB  in  charging  an  attempt  to 
commit  robbery  and  the  putting  of  the  life 

Note.  —  For  presumption  as  to  good  char- 
acter   of    defendant    in   criminal    case,    see 
note  to  People  v.  Lingley,  46  L.R.A.  (N.S.) 
342. 
I..R.A.1915D. 


of  the  custodian  of  the  property  in  jeopardy 
by  the  use  of  a  deadly  weapon  in  the  course 
of  the  attempt. 

Evidence  —  presumption  of  good  char- 
acter —  evidence  of  innocence. 

2.  In  the  absence  of  evidence  as  to  the 
character  of  the  accused,  the  juiy  cannot 
consider  the  presumption  of  good  character 
as  evidence  in  his  favor  upon  the  question 
of  guilt  or  innocence. 

(November  7,  1914.) 

ERROR  to  the  District  Court  of  the 
United  States  for  the  Eastern  District 
of  Oklahoma  (Ralph  E.  Campbell,  District 
Judge)  to  review  a  judgment  convicting 
defendant  of  committing  an  assault  upon  a 
railway  postal  clerk  and  of  robbing  the  maiL 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Argued  before  Hook  and  Smith,  Circuit 
trudges,  and  Amidon,  District  Judge. 

Mr.  James  C.  Denton,  for  plaintiff  in 
error : 

If  two  offenses  are  charged  in  the  second 
count,  the  indictment  is  duplicitous,  and 
either  the  demurrer  thereto  or  ibhe  motion 
to  elect  should  have  been  sustained. 

Crain  v.  United  States,  162  U.  S.  625,  40 
L.  ed.  1097,  16  Sup.  Ct.  Rep.  962;  Blitz  v. 
United  States,  163  U.  S.  308,  315,  38  L.  ed 
725,  727,  14  Sup.  Ct.  Rep.  924;  John  Gund 
Brewing  Co.  v.  United  States,  122  C.  a  A- 
331,  204  Fed.  17. 

The  law  presumes  the  good  character  of 
the  accused,  and  such  presumption  is  to  be 
considered  as  evidence  in  favor  of  the  ac- 
cused in  considering  the  question  of  hia 
guilt  or  innocence. 

12  Cyc.  389;  22  Am.  &  Eng.  Enc.  Law, 
2d  ed.  1284;  3  Enc.  Ev.  p.  34;  9  Enc.  Ev. 
p.  927;  Jones,  Ev.  2d  ed.  p.  178;  Whart. 
Crim.  Ev.  9th  ed.  §  57,  10th  ed.  §  67;  State 
V.  Hull,  18  R.  I.  207,  20  L.R,A.  609,  26  Atl. 
191,  10  Am.  Crim.  Rep.  427 :  1  Bishop,  Crim. 
Proc.  2d  ed.  §  1062;  Bishop,  New  Crim. 
Proc.  4th  ed.  §  1112;  Lawson,  Presumptive 
Ev.  2d  ed.  p.  520;  3  Rice,  Ev.  p.  597;  Under- 
bill, Crim.  Ev.  2d  ed.  §  76;  People  v.  Fair, 
43  Cal.  137;  People  v.  Gleason,  122  Cal. 
370,  55  Pac.  123;  Goggans  v.  Monroe,  31 
Ga.  331;  Bennett  v.  State,  86  Ga.  401,  12 
L.R.A.  449,  22  Am.  St.  Rep.  465,  12  S.  E. 
806;  Cluck  v.  State,  40  Ind.  263;  Fletcher 
V.  State,  49  Ind.  124,  19  Am.  Rep.  673; 
State  V.  Kabrich,  39  Iowa,  277;  State  v. 
Roupetz,  73  Kan.  663,  85  Pac.  778 ;  Howard 
V.  Com.  114  Ky.  373,  70  S.  W.  1055;  SUte 
V.  Upham,  38  Me.  261;  State  v.  McAllister, 
24  Me.  139;  Hitchcock  v.  Moore,  70  Mich. 
112,  14  Am.  St.  Rep.  474,  37  N.  W.  914; 
People  V.  Evans,  72  Mich.  367,  40  N.  W. 
473;  Olive  v.  State,  11  Neb.  1,  7  N.  W.  444; 
Biester  v.  State,  65  Neb.  276,  91  N.  W.  418; 
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People  V.  Bodine,  1  Denio,  281;  People  t. 
White,  24  Wend.  520;  Ackley  v.  People,  9 
Barb.  609 ;  State  v.  O'Neal,  29  N.  C.  ( 7  Ired. 
L.)  251;  Stote  v.  Collins,  14  N.  C  (3  Dev. 
L.)  117;  State  v.  Garrand,  5  Or.  216;  Steph- 
ens V.  State,  20  Tex.  App.  255;  United 
States  y.  Neverson,  1  Mackey^  152;  Mc- 
Knight  V.  United  States,  38  C.  C.  A.  115, 
97  Fed..  208;  Mullen  v.  United  States,  46 
C.  C.  A.  22,  106  Fed.  892 ;  United  States  T. 
Breeso,  131  Fed.  915 ;  United  States  v.  Guth- 
rie, 171  Fed.  528;  Lowdon  y.  United  States, 
79  C.  C.  A.  361,  149  Fed.  673;  Garst  ▼. 
United  States,  103  C.  C.  A.  469,  180  Fed. 
339 ;  White  v.  United  States,  164  U.  S.  100, 
41  L.  ed.  365,  17  Sup.  Ct.  Rep.  38;  Coffin 
y.  United  States,  156  U.  S.  432,  39  L.  ed. 
481,  15  Sup.  Ct.  Kep.  394. 

Messrs.  D.  H.  liinebanffb  and  Frank 
Ijee,  for  the  United  States: 

The  indictment  was  not  subject  to  t&e 
charge  of  duplicity. 

34  Cyc.  1799;  Bishop,  Crim.  Law,  t  1156; 
State  y.  Brown,  113  N.  C.  645,  18  S.  £.  51, 
9  Am.  Crim.  Rep.  310;  Fanning  y.  State,  66 
Ga.  167,  4  Am.  Crim.  Rep.  561;  Gillotti  y. 
State,  136  Wis.  634,  116  N.  W.  252;  United 
States  y.  Reeves,  38  Fed.  404. 

In  the  absence  of  eyidenoe  as  to  defend- 
ant's character, .  presumption  of  good  char- 
acter as  eyidenee  in  his  fayor  cannot  be 
considered  upon  the  question  of  guilt  or 
innocence. 

Griffin  y.  State«  165  Ala.  2P,  50  So.  962; 
Bell  y.  State,  2  Ala,  App.  150,  56  So.  842. 

Amtdon,  District  Judge,  delivered  the 
opinion  of  the  court: 

The  defendant  was  indicted  and  convicted 
for  a  violation  of  §  197  of  the  Criminal 
Code,  which  reads  as  follows:  "Whoever 
shall  assault  any  person  having  lawful 
charge,  control,  or  custody  of  any  mall  mat- 
ter, with  intent  to  rob,  steal  or  purloin  such 
mail  matter  or  any  part  thereof,  or  shall 
rob  any  such  person  of  such  mail,  or  any 
part  thereof,  shall,  for  a  first  offense,  be  im- 
prisoned not  more  than  ten  years;  and  if, 
in  effecting  or  attempting  to  effect  such 
robbery,  he  shall  wound  the  person  having 
custody  of  the  mail,  or  put  his  life  in  jeop- 
ardy by  the  use  of  a  dangerous  weapon,  or 
for  a  subsequent  offense,  shall  be  impris- 
oned twenty-five  years." 

Tlie  indictment  contained  two  counts. 
The  first  is  based  upon  the  first  part  of  the 
section,  and  charges  the  crime  of  assault 
with  intent  to  rob,  steal,  and  purloin  mail 
matter.  The  second  count  is  based  on  the 
latter  part  of  the  section,  and  charges  the 
attempt  to  commit  the  crime  of  robbery, 
and  that  in  the  course  of  ^uch  attempt  the 
defendant  put  the  life  of  ^  mail  clerk  in 
jeopardy  by  the  use  of  a  dftn^^rous  weapon. 
L.RA..1915D.  *  * 


The  first  assignment  of  error  is  based  upon 
the  overruling  of  a  demurrer  to  the  second 
count  of  the  indictment,  and  also  the  order 
of  the  court  declining  to  require  the  govern- 
ment to  elect  as  to  which  of  the  two  crimes 
diarged  in  the  second  count  the  government 
would  stand  upon.  It  is  said  that  these 
rulings  were  erroneous  because  this  count 
is  duplicitous.  This  assignment  is  clearly 
devoid  of  merit.  The  crime  of  robbeiy  is 
an  essential  element  of  the  erime  attempted 
to  be  charged  in  the  second  count  of  the 
indictment*  It  is  quite  manifest  that  the 
govermnient  could  not  charge  the  defendant 
with  the  offense  of  having  put  the  life  of 
the  postal  clerk  in  jeopardy  while  attempt- 
ing to  commit  the  crime  of  robbery,  with- 
out charging  that  crime  as  an  element  of 
the  second  and  graver  offense.  Where  one 
crime  is  an  essential  element  of  another  and 
more  serious  offense,  the  indictment  is  not 
duplicitous  because  it  charges  both  of  the 
crimes.  It  would  be  fatally  defective  if  it 
did  not  do  so. 

The  error  most  relied  on  is  the  action  of 
the  court  in  declining  to  give  the  following 
request:  "You  are  charged  that  the  law 
presumes  the  good  character  of  the  accused, 
and  such  presumption  is  to  be  considered 
as  evidence  in  favor  of  the  accused  in  con- 
sidering the  question  of  his  guilt  or  inno- 
cence.'' No  evidence  had  been  offered  as  to 
defendant's  character.  The  action  of  the 
court  was  clearly  right.  The  request  was 
wrong  in  both  its  aspects.  In  a  criminal 
case,  when  no  evidence  is  offered  in  regard 
to  defendant's  character,  there  is  no  pre- 
sumption that  his  character  is  good,  and 
certainly  such  a  presumption,  if  it  were  to 
be  indulged,  would  not  be  evidence. 

In  our  jurisprudence  a  person  on  •trial  for 
crime  cannot  be  attacked  either  as  to  his 
general  character  or  as  to  specific  acts  of 
wrongdoing.  In  this  respect  the  oommon 
law  differs  from  the  systems  in  vogue  on  the 
continent  of  Europe.  There  a  defendant's 
whole  past  is  part  of  every  criminal  investi- 
gation, and  any  acts  c^  wrongdoing  of  which 
he  has  been  guilty  nuiy  be  arrayed  against 
him.  They  are  considered  a  legitimate  basis 
of  inference  in  determining  whether  he  is 
guilty  of  the  particular  act  for  which  he 
is  upon  trial.  Our  law  emphasises  the  pro- 
tection of  the  citizen  rather  than  society. 
In  order  to  shield  the  defendant  from  sur- 
prise, and  against  being  overwhelmed  by  a 
multitude  of  charges,  and  in  order  to  con- 
fine the  investigation  within  reasonable 
limits,  it  restricts  the  trial  to  the  specific 
act  of  wrongdoing  charged  in  the  indict- 
ment. This  protection  of  the  defendant 
against  a  general  charge  of  bad  character 
or  bad  conduct  is,  however,  a  rule  of  law, 
I  and  not  a  presumption  of  fact.    To  call  it 
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'a  presumption  is  only  to  indulge  in  loose 
language.  To  say  that  the  defendant's 
character  shall  not  be  attacked,  unless  he 
himself  puts  it  in  issue,  is  manifestly  a  very 
different  thing  from  saying  that  his  char- 
acter is  presumed  to  be  good.  In  counsel's 
brief  there  are  numerous  excerpts  from  text- 
books and  encyclopedias,  and  some  decisions, 
in  which  this  rule  of  law  that  the  char- 
acter of  a  defendant  shall  not  be  attacked, 
unless  he  himself  puts  it  in  issue,  is  stated 
in  the  converse  form,  that  his  character  is 
presumed  to  be  good.  For  example,  in  3 
Enc.  of  Evidence,  p.  34,  the  following  lan- 
guage is  used:  "The  law  presumes  the  good 
character  of  a  person  accused  of  crime,  and 
no  inference  of  bad  character  arises  from 
his  failure  to  offer  evidence  of  good  char- 
acter." 

By  the  author  these  two  statements  are 
manifestly  regarded  as  equivalent.  It 
needs  no  argument,  however,  to  show  that 
they  are  not  so.  Counsel  cites  the  follow- 
ing cases  which  are  referred  to  in  the  en- 
cyclopedias and  text-books:  People  v.  Fair, 
43  Cal.  137;  People  v.  Gleason,  122  Cal.  370, 
55  Pac.  123  (see  this  case  fully  explained 
and  cases  cited  in  People  v.  Griffith,  146  Cal. 
339,  80  Pac.  68);  Goggans  v.  Monroe,  31 
Ga.  331;  Bennett  v.  State,  86  Ga.  401,  12 
L.R.A.  449,  22  Am.  St.  Rep.  465,  12  S.  E. 
806;  Stephens  v.  State,  20  Tex.  App.  269; 
Cluck  V.  State,  40  Ind.  263;  Fletcher  v. 
State,  49  Ind.  124,  19  Am.  Rep.  673;  State 
V.  Kabrich,  39  Iowa,  277;  State  v.  O'Neal, 
29  N.  C.  (7  Ired.  L.)  251;  State  v.  Mc- 
Allister, 24  Me.  139;  State  v.  Upham,  38 
Me.  261;  People  v.  Evans,  72  Mich.  367,  40 
N.  VV.  473;  Olive  v.  State,  11  Neb.  1,  7  N.  W. 
444;  Biester  v.  State,  65  Neb.  276,  91 
N.  W.  416;  Ackley  v.  People,  9  Barb.  609. 
An  examination  of  these  cases  will  show 
that  the  alleged  presumption  of  good  char- 
acter was  not  involved  in  any  of  them.  They 
all  turn  upon  the  question  whether  error 
was  committed  by  allowing  the  state  to  in- 
troduce evidence  as  to  defendant's  char- 
acter when  he  had  introduced  no  evidence 
on  that  subject,  or  allowing  counsel  to  at- 
Uxk  defendant's  character  under  like  cir- 
cumstances, or  the  givingr  of  instructions 
which  invited  the  jury  to  consider  against 
the  defendant  the  fact  that  he  had  put  in 
no  evidence  as  to  his  previous  good  char- 
acter. These  were  the  questions  that  passed 
into  judgment  in  those  cases.  Whatever  is 
contained  in  the  opinions  touching  the  pre- 
sumption of  good  character  is  said  by  way 
of  illustration  or  emphasis,  and  is  no  part 
of  the  judgment.  Similar  language  is  also 
used  in  People  v.  Weiss,  129  App.  Div.  671, 
114  N.  Y.  Supp.  236;  State  v.  Garrand,  5 
Or.  216;  Com.  v.  Cleary,  135  Pa.  64,  8 
L.R.A.  301,  19  Atl.  1017.  But  the  question 
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actually  involved  in  these  cases  was  whether 
the  court  could  in  its  instruction  restrict 
the  use  of  evidence  produced  by  the  defend- 
ant as  to  his  good  character  to  simply  turn- 
ing the  scale  by  producing  a  reasonable 
doubt,  and  thus  prevent  the  jury  from  con- 
sidering it  generally  on  the  question  of  de- 
fendant's guilt  or  innocence.  It  is  manifest 
that  general  language  used  in  such  cases  as 
to  the  presumption  of  defendant's  good 
character  cannot  be  considered  as  part  of 
the  decision. 

Whenever  the  question  has  been  directly 
presented  for  decision  it  has  been  held,  with 
a  single  exception,  that  unless  the  defend- 
ant puts  his  character  in  issue  by  producing 
evidence  himself,  it  is  wholly  outside  the 
case.  On  the  one  hand,  there  is  no  pre- 
sumption in  regard  to  his  character  being 
either  good  or  bad;  and,  on  the  other  hand, 
neither  the  court  nor  counsel  can  properly 
refer  to  defendant's  character  as  an  ele- 
ment to  be  considered  by  the  jury.  Addi- 
son V.  People,  193  111.  405,  62  N.  E.  235; 
Dryman  v.  State,  102  Ala.  130,  15  So.  433; 
Griffin  v.  State,  166  Ala.  29,  50  So.  962; 
People  V.  Johnson,  61  Cal.  142;  People  v. 
Griffith,  146  Cal.  339,  80  Pac  68;  People 
V.  Lee,  1  Cal.  App.  169,  81  Pac.  969;  People 
V.  Bodine,  1  Denio,  281,  315;  Danner  v. 
State,  54  Ala.  127,  25  Am.  Rep.  662;  Gater 
V.  State,  141  Ala.  10,  37  So.  692;  McQueen 
V.  State,  82  Ind.  72 ;  State  v.  Smith,  50  Kan. 
69,  31  Pac.  784;  State  v.  Collins,  14  N.  C. 
(3  Dev.  L.)  117;  Knight  v.  Stete,  70  Ind. 
375,  380. 

The  so-called  presumption  of  good  char- 
acter is  properly  classed  by  Mr.  Chamber- 
layne  among  the  pseudo  presumptions.  2 
Chamberlayne,  Ev.  §  1168.  His  entire  dis- 
cussion of  the  quite  common  error  of  treat- 
ing a  rule  of  law  as  a  presumption  of  fact 
is  one  of  the  best  to  be  found  in  the  books. 
Sections  1159  et  seq.  See  also  2  Wigmore, 
Ev.  §  290,  note  2.  In  so  far  as  Mullen  v. 
United  States,  46  C.  C.  A.  22,  106  Fed.  892, 
is  at  variance  with  these  views,  we  do  not 
consider  it  to  be  a  sound  exposition  of  the 
law. 

Our  attention  is  called  to  the  case  of  Cof- 
fin V.  United  States,  156  U.  S.  432,  39  L.  ed. 
481,  15  Sup.  Ct.  Rep.  394.  In  that  case  the 
trial  court  gave  a  full  and  accurate  charge 
on  the  question  of  reasonable  doubt,  but  re- 
fused to  give  a  properly  framed  request  on 
the  presumption  of  innocence.  This  refusal 
was  assigned  as  error.  The  question  raised 
was  whether  the  refusal  to  charge  as  to  the 
presumption  of  innocence  was  cured  by  the 
giving  of  a  proper  charge  on  the  subject  of 
reasonable  doubt.  This  question  is  exam- 
ined with  much  learning  in  the  opinion,  and 
the  assignment  of  error  is  sustained.  In 
reviewing  the  subject  a  passage  is  quoted 
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from  Greenleaf  to  the  effefet  that  the  pre- 
sumption of  innocence  is  evidence,  and  that 
view  is  developed  to  some  extent  in  the 
opinion.  It  will  be  seen,  however,  from  the 
error  assigned,  that  this  point  was  not 
directly  involved,  but  is  rather  a  part  of  the 
argument  than  a  part  of  the  judgment. 
When  the  case  of  Coffin  t.  United  States 
went  back  for  a  second  trial,  the  proposi- 
tion that  the  presumption  of  innocence  is 
evidence  in  favor  of  the  defendant  was 
wholly  omitted  from  the  charge  to  the  jury. 
The  language  of  the  trial  court  was  as  fol- 
lows: "The  burden  of  proving  Haughey 
and  the  defendants  guilty  as  charged  rests 
upon  the  government,  and  this  burden  does 
not  shift  from  it.  'Haughey  and  the  defend- 
ants are  presumed  to  be  innocent  until  their 
guilt  in  <  manner  and  form  a§  charged  in 
some  court  of  the  indictment  is  proved  be- 
yond a  reasonable  doubt.  To  justify  you  in 
returning  a  verdict  of  guilty,  the  evidence 
should  be  of  such  a  character  as  to  over- 
come this  presumption  of  innocence,  and  to 
satisfy  each  one  of  you  of  the  guilt  of 
Haughey  and  the  defendants  as  charged,  to 
the  exclusion  of  every  reasonable  doubt.'" 

On  the  second  appeal  this  language  is 
quoted  (162  U.  S.  664,  681,  40  L.  ed.  1109, 
1116,  16  Sup.  Ct.  Rep.  943),  and  in  no  way 
criticized  by  the  court.  Even  more  impres- 
sive is  the  action  of  the  supreme  court  in 
the  case  of  Agnew  v.  United  States,  165 
U.  S.  36,  41  L.  ed.  624,  17  Sup.  Ct.  Rep. 
235.  It  was  there  urged  that  the  trial  court 
erred  in  giving  to  the  jury  the  following 
instruction:  "The  defendant  is  presumed 
to  be  innocent  of  all  the  charges  against 
him  until  he  is  proven  guilty  by  the  evi- 
dence submitted  to  you.  This  presumption 
remains  with  the  defendant  until  such  time 
in  the  progress  of  the  case  that  you  are 
satisfied  of  the  guilt  beyond  a  reasonable 
doubt," — and  in  refusing  the  following  in- 
struction asked  by  the  defendant:  "Every 
man  is  presumed  to  be  innocent  until  he  is 
proved  guilty,  and  this  legal  presumption 
of  innocence  is  to  be  regarded  by  the  jury 
in  this  case  as  matter  of  evidence  to  the 
benefit  of  which  the  party  is  entitled.  This 
presumption  is  to  be  treated  by  you  as  evi- 
dence giving  rise  to  resulting  proof  to  the 
full  extent  of  its  legal  efficacy."  165  U.  S. 
36,  51,  41  L.  ed.  624,  629,  17  Sup.  Ct.  Rep. 
241. 

It  will  be  noticed  that  the  request  which 
the  court  declined  to  give  is  taken  verbatim 
from  the  opinion  in  the  Coffin  Case  (156 
U.  S.  432,  459,  460,  39  U  ed.  481,  493,  15 
Sup.  Ct.  Rep.  394),  and  embraces  its  most 
distinctive  statements  as  to  the  presump- 
tion of  innocence  being  evidence.  The  court 
held  that  no  error  was  comtti\tted  in  declin- 
ing to  give  this  request,  aij^  ^bs^^^^  ***** 


"the  court  might  well  have  declined  to  give 
it  on  the  ground  of  the  tendency  of  its  clos- 
ing sentence  to  mislead." 

Inasmuch  as  the  Supreme  Court  itself 
thus  holds  that  it  is  not  error  to  refuse  to 
charge  that  the  presumption  of  innocence 
is  evidence,  it  would  seem  that  this  subordi- 
nate feature  of  the  opinion  in  the  Coffin 
Case  no  longer  expresses  its  views  on  that 
subject.  See  also  Thayer,  Ev.  551;  Wig- 
more,  Ev.  §  2511;  Chamberlayne,  Ev.  §§ 
1173,  1175c,  1176c. 

Certainly  we  do  not  think  that  the  doc- 
trine that  the  presumption  of  innocence  is 
evidence  should  be  extended  into  anv  new 
field.     To  apply  it  to  the  pseudo  presump- 
tion of  good  character  would  be  peculiarly 
vicious.    The  state  may  rebut  the  presump- 
tion of  innocence;  all  its  evidence  is  leveled 
directly  at  that  presumption.    But  against 
this    so-called   presumption    of   good    char- 
acter the  state  is  powerless.     It  may  not 
meet  it  by  evidence^  argument,  or  instruc- 
tion from  the  bench ;  for,  until  the  defendant 
has  first  introduced  evidence  on  the  subject 
of  his  character,  the  state  may  not  enter 
that  field.    The  presumption,  if  it  is  allowed 
at  all,  must  be  a  conclusive  presumption,  be- 
cause  it   cannot   be   rebutted   by   evidence. 
Thus,   in   our   courts   the  basest   character 
would  be  placed  in  a  better  position  than 
the  most  upright;  for  the  latter  will  usually 
be  shown  by  evidence,  and  may  be  met  by 
counter  evidence,  while  the  former  will  be 
made  whiter  than  snow  by  the  simple  al- 
chemy of  presumption.     To  allow  such  a 
presumption  would  be  as  unjust  to  society 
as  the  denial  of  the  correct  rale  of  law 
would  be  to  the  defendant.    If  the  presump- 
tion exists,  counsel  have  a  right  to  use  it  in 
argument,    and   to   require    its   declaration 
from   the  bench.     What  will   be  the  effect 
upon  juries?     When  tliey  are  told  by  the 
court  that  the  presumption  exists,  and  that 
they  must  give  effect  to  it  in  their  decision, 
thev  are  bound  to  conclude  that  this  means 
something,   though    they   have   no    way   of 
knowing  what  weight  they  ought  to  attach 
to  this  peculiar  "evidence,"  which  has  no 
basis  either  in  testimony  or  in  inference.    It 
would    be    a    poor    advocate,    indeed,    who 
could  not  raise  a  "reasonable  doubt"  out  of 
such  metaphysics.    Sound  legal  administra- 
tion— an  fitdministration  that  is  just  to  so- 
ciety as  well  as  the  defendant — forbids  the 
allowance  of  any  such  presumption.     When 
the   defendant   is  given   the   benefit  of  the 
presumption  of  innocence,  and  the  rule  in 
regard  to  reasonable  doubt,  and  is  protected 
against  any  attack  upon  his  past  life,  either 
by  evidence,  argument,  or  instruction,  he  is 
fully    protected   against   injustice.      To   go 
farther  is,  in  the  language  of  Mr.  Justice 
Erewer   (in  an  article  in  the  North  Amer- 
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ican  Review),  "not  to  protect  the  innocent) 
but  to  make  it  impossible  to  convict  the 
guUty." 

The  judgment  is  affirmed. 

Smith,  Circuit  Judge: 

My  views  of  the  subject  considered  in  the 
foregoing  opinion  are  quite  fully  expressed 
in  Chambliss  v.  United  States,  218  Fed.  154, 
and  I  simply  concur  in  the  result  of  the 
foregoing  opinion. 


SOUTH  DAKOTA  SUPREME  COURT. 

JOSEPH  HOUSKA,  Appt., 

V. 

JOHN  HRABE,  Respt. 

(—  s.  D.  — ,  151  N.  W.  1021.) 

Animals  —  permitting  horses  to  ap- 
proach fence  within  which  others  are 
pastured. 

The  owner  of  a  lot  used  to  pasture  horses, 
adjoining  another  lot  used  for  the  same 
purpose,  between  which  the  respective  own- 
ers maintain  wire  fences  on  their  own  land 
several  feet  from  the  boundary  line,  for  the 
purpose  of  preventing  the  horses  in  the  re- 
spective pastures  from  quarreling,  is  liable 
for  the  resulting  injury  in  case  he  permits 
his  frace  to  get  out'  of  repair  so  that  his 
horses  enter  Sie  intervening  line,  reach  the 
Ifljid  of  the  adjoining  owner,  and  attract 
to  the  fence  one  of  his  horses,  which,   in 


attempting  to  strike  or  kick  through  or 
over  the  fence  at  the  visiting  horses,  be- 
comes entangled  in  the  wire. 

(April  6,  1915.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Briile  County 
granting  a  motion  for  a  directed  Yerdict* 
and  from  an  order  denying  a  new  trial,  in 
an  action  brought  to  recover  damages  for 
injuries  to  plaintiff's  horse  alleged  to  have 
been  caused  by  defendant's  negligent  main- 
tenance of  a  fence.    Reversed. 

Hie  facts  are  stated  in  the  <^inion. 

Messrs.  House  &  Dyer,  for  appellwat: 

Defendant  was  liable  for  the  injury  to 
plaintiff's  horse. 

Bostwick  T.  Minneapolis  k  P.  R.  Co.  2 
N.  D.  440,  61  N.  W.  781;  Van  Lfeuven  ▼. 
Lyke,  1  N.  Y.  515,  49  Am.  Dee.  346,  1  Am. 
Neg.  Caa.  428;  Tonawanda  R.  Co.  v.  Mun- 
ger,  5  Denio,  255,  49  Am.  Dec.  248;  Delaney 
V.  Errickson,  11  Neb.  533,  10  N.  W.  451; 
Decker  v.  Gammon,  44  Me.  322,  69  ma.  Dec 
99,  1  Am.  Neg.  Cas.  300;  Dolph  v.  Ferria, 
7  Watts  &  S.  367,  42  Am.  Dec.  246 ;  Louia- 
ville  &  N.  R.  Co.  v.  Melton,  168  Ala.  509,  23 
L.R.A.(N.S.)  183,  47  So.  1024;  Ernster  ▼. 
Christianson,  24  S.  D.  103,  123  N.  W.  711 ; 
Stockwell  V.  Sedina,  170  Mich.  476,  136 
N.  W.  476;  McKeever  ▼.  Homestake  Min. 
Co.  10  S.  D.  599,  74  N.  W.  1053. 

Messrs.  Woerth  &  Carlson  for  respond- 
ent. 


jfote,  —  lAdbUity  for  injury  of  live  etock 
•upon  €nie  9lde  of  fence  by  live  stock 
on  other. 

Aside  from  Houbka  v.  Hbabe  and  Ellis  v. 
Loftus  Iron  Co.  44  L.  J.  C.  P.  N.  S.  24,  L. 
R.  10  C.  P.  10,  31  L.  T.  N.  S.  483,  23  Week. 
Rep.  246;  Loiseau  v.  Arp,  21  S.  D.  666,  14 
L.R.A.(N.S.)  865,  130  Am.  St.  Rep.  741, 
114  N.  W.  701,  and  Johanson  v.  Howells, 
55  Minn.  61,  56  N.  W.  460,  cited  in  Houska 
v.  Hbabe,  no  reported  cases  have  been  found 
which  have  considered  the  question  under 
annotation,  and  all  these  cases  are  cases 
where  both  the  animal  injured  and  the  ani- 
mal inflicting  the  injury  were  horses. 

In  the  Ellis  Case,  supra,  where  a  stallion 
kicked  and  bit  a  mare  through  a  wire  fence, 
it  was  held  that  trespass  was  the  proximate 
cause  of  the  injury,  as  there  could  have  been 
no  kicking  and  biting  unless  the  stallion 
protruded  some  portion  oi  his  body  over 
the  land  of  the  owner  of  the  mare,  and 
so  ihe  owner  of  the  stallion  was  liable  for 
the  injuries  inflicted. 

In  Johanson  Case,  supra,  two  horses,  one 
on  each  side  of  a  boundary  fence,  were  run- 
ning and  playing,  and  one  of  them,  while 
rearing,  came  in  contact  with  a  sharp  post 
and  was  injured.  As  the  other  horse  was 
on  land  not  owned  by  the  owner  of  the  in- 
jured horse,  and  the  horses  were  not  fight- 
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ing,  and  the  injury  was  not  the  result  of  any 
fighting,  kicking,  or  pushing,  or  other  vicious 
act  on  the  part  of  the  other  horse,  it  was 
held  that  there  was  no  trespass,  and  so,  as 
there  was  no  evidence  that  the  other  horse 
was  of  a  vicious  or  mischievous  disposition, 
there  was  no  liability  on  the  part  of  its 
owner  for  the  injury  inflicted. 

It  will  be  noted  that  the  disapproval  in 
Houska  v.  Hbabe  of  the  conclusion  in 
Loiseau  v.  Arp  is  only  upon  the  point  as  to 
proximate  cause,  and  upon  the  assumption 
indulged  in  that  case  for  the  purposes  of 
the  point,  that  the  colts,  running  at  large 
on  the  highway,  were  trespassers.  Hon 
constat  that  it  would  have  been  so  held  if 
a  decision  on  the  point  had  been  deemed  nec- 
essary. 

Generally,  as  to  the  question  touched 
upon  in  Houska  v.  Hbabe,  as  to  whether 
anticipation  of  the  particular  accident  is 
an  element  of  proximate  cause,  see  note  to 
Kreigh  v.  Westinghouse,  11  L.R.A.(N.S.) 
684,  and  later  cases  that  may  be  found  by 
consulting  L.R.A.  Digeste,  under  the  title 
"Proximate  Cause."  Many  different  phases 
of  the  subject  of  proximate  cause  are  treated 
in  notes  cited  in  the  Index  to  L.RJ^.  Notes, 
under  the  title  'Troximate  Cause.*' 

Generally,  as  te  liability  for  damage  by 
animals,  see  Index  te  Ii.K.A.  Notes,  under 
the  title  "Animals."  J.  H.  B. 
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GateSy  J^  delivered  the  opinion  of  the 
court : 

Action  for  damages  to  p1aintiff*8  two- 
year-old  n^are  colt.    The  complaint  alleged: 

"1.  That  the  plaintiff  is  the  owner  and 
occupant  of  the  west  half  of  section  25  in 
township  103  north,  of  range  70  west  of  the 
5th  P.  M.  in  Brule  county,  South  Dakota, 
and  maintains  a  horse  and  caftle  pasture 
along  the  east  side  of  said  tract  and  along 
a  certain  double  fence  hereinafter  referred 
to. 

**2.  That  the  defendant  is  the  owner  and 
occupant  of  the  east  half  of  the  said  section 
25,  and  at  times  grazes  and  causes  horses  to 
be  grazed  along  the  west  side  of  the  prem- 
ises occupied  by  the  defendant  along  the 
double  fence  hereinafter  referred  to. 

"3.  That  horses  generally  are  liable  to  be- 
come injured  by  quarreling  over  partition 
fences  if  same  are  used  in  common  between 
two  pastures,  and  by  nature  and  disposition 
are  liable  to  and  do  quarrel  over  fences  if 
permitted  to  run  in  adjoiniqg  fields,  which 
fact  was  and  is  generally  known  by  persons 
engaged  in  farming  and  stock  raising,  and 
was  at  all  times  herein  mentioned  well 
known  to  the  defendant. 

"4.  That  the  plaintiff  and  the  last  prior 
occupant  of  the  east  half  of  said  section  be- 
fore defendant  constructed  and  maintained 
a  double  fence  along  the  quarter  line  north 
and  south  between  the  field  and  pasture 
hereinbefore  referred  to,  by  each  construct- 
ing a  fence  about  10  or  15  feet  apart,  and 
several  feet  back  from  the  quarter  line  on 
each  side,  so  that  an  alley  or  lane  was  left 
between  said  fields  several  feet  wide,  for  the 
purpose  of  preventing  the  horses  grazing  in 
said  field  and  pasture  from  getting  out, 
each  party  severally  maintaining  the  fence 
on  the  land  occupied  by  them. 

"5.  That  the  defendant  well  knew  the  pur- 
pose of  and  fpr  which  said  double  fence  was 
built  and  maintained,  and  after  moving 
upon  and  occupying  said  premises,  to  wit, 
the  east  half  of  said  section,  continued  to 
keep  and  maintain  his  portion  of  said  double 
fence,  to  wit,  the  east  line  of  said  fence,  for 
more  than  a  year. 

"6.  That  thereafter,  and  during  the  win- 
ter of  1911  and  1912  and  the  spring  of  1912, 
the  defendant  took  down  and  permitted  his 
portion  of  the  said  fence  to  remain  down 
and  out  of  repair,  so  that  horses  kept  by 
him,  the  said  defendant,  and  on  his  prem- 
ises, could  and  did  enter  the  lane  between 
the  two  fences,  and  wrongfully  and  care- 
lessly permitted  such  horses  to  enter  upon 
said  land  and  upon  land  of  the  plaintiff,  and 
to  come  to  and  along  the  fence  of  this  plain- 
tiff on  the  west  side  of  said  lane,  while  the 
horses  of  the  plaintiff  were  being  kept  in 
his,  the  said  plaintiff's,  pasture  aforesaid. 
L.R.A.1916D. 


*'7,  That  the  horses  of  plaintiff,  and  par- 
ticularly one  certain  two-year-old  mare  colt 
of  plaintiff,  was  by  the  horses  kept  by  de- 
fendant and  wrongfully  permitted  to  be  in 
and  upon  the  same  land  and  upon  the  land 
of  plaintiff,  attracted,  led,  and  brought  to 
the  said  fence  along  the  west  side  of  said 
land,  and  thereby  became  caught,  entrapped 
in  the  wire  fence  on  the  west  side  of  said 
line,  by  reason  of  the  horses  biting,  fighting, 
and  striking  over  the  said  fence. 

"8.  That  the  said  two-year-old  mare  of 
plaintiff,  by  being  so  attracted,  caught,  and 
entrapped  aa  aforesaid,  was  cut  and  injured 
wrongfully  and  without  the  fault  of  plain- 
tiff, to  the  damage  oi  plaintiff  in  the  sum 
of  $100." 

The  answer  was  a  general  denial.  The 
evidence  offered  on  behalf  of  plaintiff  tended 
to  support  all  of  the  allegations  of  the  com- 
plaint. At  the  conclusion  of  plaintiff's  evi- 
dence, the  defendant  moved  for  a  directed 
verdict  upon  the  following  grounds: 

"1.  That  the  plaintiff  has  failed  to  estab- 
lish that  the  defendant  was  the  owner  of  or 
had  any  interest  in  the  horses  which  it  is 
complained  caused  the  injury  to  this  colt. 

"2.  That  the  plaintiff  has  failed  to  prove 
a  cause  of  action  against  the  defendant,  and 
if  any  damage  was  sustained  by  reason  of 
the  defendant's  colts  near  the  plaintiff's 
fence,  the  damage  was  too  remote  to  entitle 
plaintiff  to  recover  in  this  action." 

This  motion  was  granted.  From  the  judg- 
ment entered  upon  such  directed  verdict, 
and  from  an  order  denying  a  new  trial, 
plaintiff  appeals. 

At  the  time  of  the  accident  the  defend- 
ant's horses  were  in  the  lane  and  on  the 
plaintiff's  land.  Plaintiff's  fence  at  that 
point  was  8^  feet  inside  his  boundary  line. 
The  plaintiff  testified  as  follows  in  regard 
to  the  accident :  ''My  fence  was  between  his 
horses  and  my  horses;  at  that  time  they 
were  playing  right  over  my  fence;  all  at 
once  I  saw  one  of  my  mare  colts  jerking 
and  trying  to  get  out  of  the  wire,  and  she 
jerked  at  it  a  moment  or  so,  and  she  got 
loose, — she  couldn't  walk  and  that  scared 
the  other  horses  away,  so  I  could  just  see 
her  there.  I  went  up  there  as  quickly  as 
I  could  get  up  there,  and  saw  she  was  cut 
bad." 

■  Upon  cross-examination  he  testified: 
"When  I  observed  the  horse  playing  and 
fighting  over  the  fence,  I  was  working  in 
the  field  about  60  rods  away.  My  horses 
were  fighting  with  Mr.  Hrabe's  horses,  play- 
ing together  or  fighting.  Mr.  Hrabe's  horses 
were  fighting  with  my  horses.  I  didn't  see 
anybody  else.  All  at  once  I  saw  one  of  my 
mare  colts  jerk  and  try  to  get  loose;  she 
was  jerking  with  her  body  and  she  was  in 
with  her  left  foot;  she  had  her  left  foot  in 
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the  wire.  There  were  three  wires  in  the 
fence,  and  she  was  jerking  when  I  saw  her. 
She  jerked  the  wire  off  from  eleven  posts." 

As  to  the  natural  propensities  of  horses 
in  that  situation  tne  plaintiff  testified: 

Q.  Now,  you  may  state  what  you  know 
as  to  the  disposition  of  horses. 

A.  I  know  they  generally  fight  together, 
and  they  will  paw,  and  if  there  is  only  one 
division  fence  they  will  get  cut.  My  occu- 
pation is  a  farmer  and  stock  raiser  for 
about  fifteen  years,  and  I  am  acquainted 
with  the  disposition  and  characteristics  of 
horses. 

Q.  Now,  you  have  stated  that  horses  are 
by  nature  liable  to  play  over  a  wire  fence 
and  quarrel  and  strike,  you  may  state 
whether  this  is  a  characteristic  of  horses 
generally,  or  just  your  particular  horses. 

A.  It  is  general;  take  young  horses  es- 
pecially. 

Upon  the  same  subject  Mr.  Wodraska  tes- 
tified: "I  am  acquainted  with  the  disposi- 
tion of  horses,  and  their  general  propensi- 
ties, and  know  what  their  dispositions  are 
with  reference  to  quarreling  or  fighting  over 
a  partition  fence  between  two  fields;  they 
tease  each  other  and  bite  and  play  until 
they  start  to  kick,  and  they  paw  before  they 
turn  around,  and  I  suppose  that  is  the  way 
it  happened;  that  is  the  disposition  of  all 
horses." 

There  is  in  reality  but  one  question  for 
us  to  determine,  and  that  is  the  proximate 
cause  of  the  injury.  The  defendant's  horses 
were  trespassers  on  plaintiff's  land,  and,  if 
they  were  the  proximate  cause  of  the  injury, 
the  defendant  was  liable,  under  the  pro- 
visions of  cl^apter  244,  Laws  1907,  which 
act  is  merely  declaratory  of  the  common 
law.  Bostwick  v.  Minneapolis  &  P.  R.  Co. 
2  N.  D.  440,  51  N.  W.  781.  The  substance 
of  that  act,  so  far  as  we  are  concerned  there- 
with, has  been  the  law  of  this  jurisdiction 
since  1877. 

If  the  division  fence  had  been  exactly 
upon  the  boundary  line,  and  the  defendant's 
horses  had  kept  all  portions  of  their  bodies 
within  the  boundary  line  of  defendant's 
land,  it  is  clear  that  there  would  have  been 
no  liability  on  defendant's  part.  It  would 
have  been  a  case  of  damnum  absque  injtiria. 
It  would  have  been  a  case  exactlv  similar  in 
principle  to  Johanson  v.  Howells,  55  Minn. 
61,  66  X.  W.  480.  In  Ellis  v.  Loftus  Iron 
Co.  L.  R.  10  C.  P.  10,  44  L.  J.  C.  P.  N.  S. 
24,  31  L.  T.  N.  S.  483,  23  Week.  Rep.  246, 
the  defendant  was  held  liable  for  injury  to 
plaintiff's  horse,  caused  by  a  kick  of  defend- 
ant's horse  through  the  line  fence.  But 
here  the  horses  of  both  parties  were  upon 
plaintiff's  land,  flighting  and  playing  over  a 
fence  upon  plaintiff's  land.  It  is  not 
L.R.A.1916D. 


claimed  that  defendant's  horses  were  vi- 
cious, but  that  all  of  the  horses  were  en- 
gaged in  a  general  frolic,  each  at  times  prob- 
ably reaching  over  the  fence.  As  a  result 
the  plaintiff^s  colt  became  entangled  in  the 
lower  wire  of  the  fence  and  cut  her  left 
front  foot. 

The  controlling  causes  of  tiie  accident 
were  the  trespass  of  the  defendant's  horses, 
the  barbed  wire  fence,  and  the  natural  pro- 
pensities of  horses.  It  is  clear  that,  if  either 
of  these  causes  were  absent,  the  accident 
would  not  have  occurred.  The  natural  pro- 
pensities of  horses  alone  are  not  a  sufficient 
cause  of  the  accident.  These  propensities 
are  alleged  and  proven,  and  were  shown  by 
the  evidence  to  be  known  to  the  defendant. 
But,  even  in  the  absence  of  such  pleading 
and  proof,  we  think  the  court  should  take 
judicial  notice  of  such  natural  propensities, 
and  that  defendant  would  be  diarged  with 
notice  thereof.  The  barbed  wire  fence,  al- 
though a  contributing  cause,  was  a  lawful 
fence,  pursuant  to  chapter  197,  Laws  1909. 
Hence,  we  must  come  to  the  proposition 
that  the  presence  of  the  defendant's  horses 
on  the  opposite  side  of  the  fence  from  plain- 
tiff's horses  was  the  proximate  and  efficient 
cause  of  the  accident. 

This  view  brings  us  in  conflict  with  the 
conclusion  arrived  at  in  Loiseau  v.  Arp,  21 
S.  D.  566,  14  L.R.A.(N.S.)  855,  130  Am.  St. 
Rep.  741,  114  N.  W.  701.  In  the  note  to 
that  case  in  14  LJl.A.(N.S.)  855,  the  au- 
thor cites  the  case  of  Johanson  v.  Howells, 
supra,  and  says  that  case  "is  on  all  fours 
with  the  above  case.  No  other  cases  have 
been  found  upon  the  liability  of  the  owner 
of  an  animal  permitted  to  riui  at  large,  for 
injury  to  other  animals  in  adjoining  fields, 
due  to  its  mere  presence,  and  in  the  absence 
of  trespass." 

An  examination  of  the  Minnesota  case 
discloses  that  in  the  opinion  the  Minnesota 
court  twice  emphasized  the  fact  that  the  de- 
fendant's horses  were  not  trespassers,  while 
in  the  ca^e  of  Loiseau  v.  Arp,  supra,  this 
cjurt  assumed  for  the  purpose  of  the  deci- 
sion that  Loiaeau's  horses  were  trespassers. 
We  are  of  the  opinion  that  the  result  ar- 
rived at  in  that  case  was  wrong,  if  Loiseau's 
horses  were  trespassers.  It  is  to  be  noticed 
that  no  evidence  appears  to  have  been  of- 
fered as  to  the  natural  propensities  of  horses 
in  such  situation,  as  was  done  in  the  present 
case,  nor  was  the  question  of  taking  judicial 
notice  thereof  considered  in  the  opinion. 
The  evidence  in  that  case,  as  disclosed  in  the 
opinion,  showed:  "I  heard  the  horses 
squealing  and  fighting,  and  looked  up  and 
saw  those  colts  fighting  with  mine.  I  hur- 
ried over,  and  saw  they  were  fighting  over 
the  fence.  The  plaintiff's  colts  came  against 
mine,  biting  and  fighting,  and  mine  got  into 
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the  wire,  raised  up  his  front  foot,  and  got 
caught  in  the  wire,  and  was  completely 
ruined.  When  I  started  over  there,  I  saw 
.  .  .  that  they  pushed  the  fence  over  and 
against  my  colt,  and  that  mine,  in  fighting 
back,  got  onto  the  wires." 

From  the  fact  that  upon  the  cross-exam- 
ination of  Arp  it  appeared  that  his  horse 
caught  its  foot  in  the  top  wire  of  the  fence, 
this  court  assumed  that  the  horse  was  try- 
ing to  jump  the  fence,  and  that  such  at- 
tempt was  the  proximate  cause  of  the  in- 
jury. Even  if  the  court  was  right  in  that 
assumption,  it  is  clear  that  such  attempt 
was  the  natural  and  probable  result  of  the 
presence  of  the  other  horses  across  the  fence 
and  of  their  actions.  Their  presence  and 
activities  there  were  the  dominant  cause  of 
the  action  of  Arp 'a  horse,  and  therefore  of  the 
injury.  In  that  case  the  court  said:  "In 
the  case  at  bar  the  injury  resulting  to  de- 
fendant's colt  could  not  have  been  antici- 
pated by  the  plaintiff  in  permitting  his 
colts  to  remain  in  the  highway  adjoining 
defendant's  land." 

We  do  not  think  that  statement  correctly 
expresses  the  rule.  We  think  the  rule  is  not 
whether  the  party  could  have  anticipated 
the  particular  accident  that  happened.  In 
the  note  to  that  case  in  130  Am.  St.  Eep.  on 
page  747,  the  author  concisely  states  this 
rule,  which  is  fully  sustained  by  the  author- 
ities cited:  "The  proximate  cause  of  an 
injury  is  that  which  in  a  natural  and 
continuous  sequence,  unbroken  by  any  new 
independent  cause,  produces  the  injury, 
without  which  the  injury  would  not  have 
occurred.  It  is  not  necessary  to  show  that 
the  wrongdoer  ought  to  have  anticipated 
the  particular  injury  which  did  result;  it 
is  sufficient  to  show  that  he  ought  to  have 
anticipated  that  some  injury  was  likely  to 
result  as  the  reasonable  and  natural  conse- 
quence of  his  negligence."  See  also  29  Cyc. 
499. 

It  seems  to  us  that  the  entanglement  of 
the  Arp  horse  in  the  fence,  and  the  entangle- 
ment of  the  present  plaintiff's  horse  in  the 
fence,  were  not  the  result  of  "any  new,  in- 
dependent cause,"  but  that  each  was  the 
result  of  the  presence  and  activities  of  the 
other  fellow's  horses  across  the  fence.  We 
are  of  the  opinion  that  in  allowing  his 
horses  to  get  upon  the  plaintiff's  land  the 
defendant  in  the  case  at  bar  should  have 
anticipated,  and  must  be  held  to  have  antici- 
pated, that  some  injury  to  his  or  plaintiff's 
horses,  or  both,  was  likely  to  happen,  and 
therefore  that  he  should  be  held  responsible 
for  the  act  which  did  happen  because  of  the 
trespass  of  his  animals,  it  being  a  natural 
and  reasonable  result  thereof. 

The  judgment  and   order  appealed  from 
are  reversed,  and  a  new  trial  granted. 
L.II.A.1915D. 
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NORTHWESTERN  MARBLE  &  TILE 
COMPANY,  Appt., 

V. 

JOSEPH  WILLIAMS,  Respt. 
(128  Minn.  514,  151  N.  W.  419.) 

Appeal  —  waiver  of  new  trial. 

1.  If,  after  verdict,  the  unsuccessful  par- 
ty moves  for  judgment  notwithstanding  the 
verdiet,  but  does  not  move  in  the  alter- 
native for  a  new  trial,  he  cannot  on  appeal 
be  awarded  a  new  trial.  By  resting  solely 
upon  his  motion  for  judgment,  he  waives 
all  errors  which  would  be  ground  only  for 
a  new  triaL 

Carrier  —  injury  to  freight  —  liability. 
•  2.  A  common  carrier  is  at  common  law 
an  insurer  of  the  goods  shipped,  and  is  re- 
sponsible for  all  losses  except  those  arising 
from  certain  excepted  causes.  One  excepted 
cause  is  improper  packing  by  the  shipper. 
The  rules  applicable  to  contributory  negli- 
gence do  not  apply  to  such  a  case.  The  car- 
rier must,  to  relieve  himself  from  liability, 
show  that  the  fault  of  the  shipper  was  the 
sole  cause  of  the  loss. 

Saiue  —  improper  packini^  —  refusaL 

3.  If  improper  packing  is  apparent  to 
the  carrier  or  his  servants,  then  the  carrier 
may  refuse  to  receive  the  shipment.  If  he 
does  receive  the  shipment,  he  assumes  to 
carry  the  goods  as  they  are,  and  the  full 
«ommon-law  liability  as  carrier  attaches. 

Same  '—  aasumption  of  risk. 

4.  Although  the  carrier  has  knowledge  of 
the  defective  packing,  yet,  if  it  is  not  ap- 
parent to  the  ordinary  observation  of  the 
carrier  or  his  servants  that  the  goods  can- 
not be  safely  carried  in  the  condition  in 
which  they  are  presented,  the  carrier  should 
not  be  held  to  take  the  chances  of  injury 
from  improper  packing.  On  this  point  the 
evidence  in  thia  ease  presents  a  question 
for  the  jury. 

(March  5,  1915.) 
Headnotes  by  Hallam,  J. 
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Sfote.'^LidMlUy  of  carrier  in  reaped 
of  property  which  it  accepts  improp- 
erly peudced  cr  crated. 

For  the  earlier  cases  upon  this  question, 
see  note  to  Atlantic  Coast  Line  R,  Co.  v. 
Rice,  29  L.R.A.(N.S.)   1214. 

As  to  the  effect  of  a  shipper's  negligence 
in  loading  a  car,  or  as  to  the  condition  of 
the  car,  upon  the  carrier's  common-law  lia- 
bility, see  notes  to  Duncan  v.  Great  North- 
ern R.  Co.  19  L.R.A.(N.S.)  952,  and  Illinois 
C.  R.  Co.  V.  Rogers,  L.R.A.1915C,  1220. 

A  shipper  cannot  recover  for  the  loss  of 
goods  which  is  occasioned  by  reason  of  the 
goods  being  shipped  in  improper  contain- 
ers or  packages,  not  because  of  any  theory 
of  contributory  negligence,  but  because  such 
facts  form  exceptions  which  abrogate  the 
common-law  liability  of  the  carrier.  Revilla 
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APPEAL  by  plaintiff  from  a  judgment  of 
the  District  Court  for  Rice  Gountj, 
denying  a  motion  for  judgment  notwitn- 
standing  a  verdict  for  defendant  in  an  ac- 
tion brought  to  recover  damages  for  injuries 
to  certain  marble  slabs  while  being  trans- 
ferred by  defendant  from  a  railway  station 
to  destination.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Walter  W.  Todd  for  appellant. 

Mr.  James  P.  McMahon  for  respondent. 

Hallam,  J.,  delivered  the  opinion  of  the 
court : 

Plaintiff,  a  dealer  in  marble  in  Minne- 
apolis, shipped  a  number  of  marble  slabs  by 
rail  to  the  state  school  for  the  feeble- 
minded at  Faribault.  Defendant  is  in  tHe 
transfer  business  at  Faribault.  He  was  en- 
gaged to  haul  the  marble  from  the  railway 
station  at  Faribault  to  its  destination.  The 
marble  was  packed  in  crates,  and  on  the 
way  some  of  the  crates  fell  from  the  wagon 
and  several  slabs  were  broken.  Plaintiff 
sued  for  damages.  The  jury  found  for  de- 
fendant. Plaintiff  moved  for  judgment  not- 
withstanding the  verdict,  but  did  not  ask 
for  a  new  trial,  and  the  court  denied  the 
motion.  This  appeal  involves  only  the  ques- 
tion of  the  correctness  of  this  ruling. 

1.  Plaintiff  assigns  as  error  certain  rul- 
ings of  the  court  in  the  admission  of  evi« 
dence  and  in  the  charge  to  the  jury.  If 
plaintiff  were  asking  for  a  new  trial,  it 


would  be  proper  to  consider  these  assign- 
ments of  error;  but  they  are  quite  im- 
material on  this  appeal.  A  party  against 
whom  a  verdict  has  been  returned  may  move 
in  the  alternative  for  a  new  trial  or  for 
judgment  notwithstanding  the  verdict.  Gen. 
Stat.  1913,  §  7998.  When  he  moves  only 
for  judgment,  and  rests  upon  that  motion 
alone,  he  cannot  on  appeal  be  awarded  a 
new  trial.  He  has  waived  all  errors  which 
would  be  ground  only  for  a  new  triaL  Bragg 
V.  Chicago,  M.  &  St.  P.  R.  Co.  81  Minn.  130, 
83  N.  W.  611;  Krumdick  v.  Chicago  &  N, 
W.  R.  Co.  90  Minn.  260,  96  N.  W.  1122,  14 
Am.  Neg.  Rep.  689;  Sallden  v.  Little  Falls, 
102  Minn.  358,  13  L.R.A.(N.S,)  790,  120 
Am.  St.  Rep.  636,  113  N.  W.  884;  Helmer 
V.  Shevlin-Mathieu  Lumber  Co.  —  Minn.  — , 
161  N.  W.  421.  Errors  in  the  admission  of 
evidence  or  in  the  charge  to  the  jury  are 
of  this  sort.  They  present  no  ground  for 
judgment  notwithstanding  the  verdict.  Final 
judgment  cannot  be  given  to  the  defeated 
party  because  the  r.Buse  was  erroneously 
tried.  Such  party  may,  if  he  asks  for  it, 
be  entitled  to  a  new  trial  on  this  ground, 
but  never  to  final  judgment.  The  question 
before  us  is,  not  whether  the  case  was  prop- 
erly tried,  but  whetheir  there  is  any  com- 
petent evidence  reasonably  tending  to  sus- 
tain the  verdict.  If  so,  the  verdict  must  be 
sustained.  In  determining  that  question, 
every  intendment  will  be  indulged  in  favor 
of  the  verdict,  and  judgment  will  only  be 


Fish  Products  Go.  v.  American-Hawaiian 
S.  S.  Co.  77  Wash.  49,  137  Pac.  337. 

In  Louisville,  H.  &,  St.  L.  R.  Co.  v.  South- 
em  Seating  ^  Cabinet  Co.  167  Ky.  772, 
164  S.  W.  90,  an  action  for  injury  to  opera 
chairs  shipped  over  defendant's  road,  packed 
in  crates,  the  court  said  that  if  goods  are 
insufficiently  packed,  and  this  fact  is  not 
known  to  the  carrier,  nor  discoverable  by 
the  exercise  of  ordinary  care,  it  is  not  liable 
for  loss  or  injury  due  to  such  insufficient 
packing,  if  itself  free  from  negligence. 

The  liability  of  a  carrier  as  an  insurer 
of  goods  does  not  extend  t6  loss  or  damage 
arising  from  the  negligence  of  the  shipper, 
or  from  vices  or  defects  inherent  in  the 
nature  of  the  goods,  and  where,  in  an  ac- 
tion for  the  loss  of  a  puncheon  of  molasses 
that  burst  during  transit,  there  was  evi- 
dence on  the  part  of  the  defendant  tending 
to  establish  such  conditions,  defendant  was 
entitled  to  have  them  considered  by  the 
jury  under  proper  instructions.  Currie  v. 
Seaboard  Air  Line  R.  Co.  166  N.  C.  432, 
72  S.  E.  493. 

Where  a  shipper  did  not  comply  with  a 
regulation  of  the  carrier  that  nitric  acid 
carboys  would  not  be  accepted  for  trans- 
portation unless  they  were  packed  in  non- 
combustible  dunnage,  and  did  not  give  no- 
tice to  the  carrier  of  the  nature  of  the 
acid,  and  the  shipment  was  destroyed  by 
combustion  due  to  the  leaking  of  the  acid, 
L.R.A.1916D. 


it  was  held  that  the  shipper  could  not  re- 
cover. Bradley  v.  Lake  Shore  &  M.  S.  R. 
Co.  145  App.  Div.  312,  129  N.  Y.  Supp.  1045. 

In  Deake  v.  United  States  Exp.  Co.  172 
Mich.  461,  138  N.  W.  196,  which  was  an 
action  for  the  loss  of  a  bull  calf  shipped 
in  a  crate  by  plaintiff,  due  to  the  crate 
being  too  large,  so  that  the  calf  was  en- 
abled to  turn  around  partially  and  break 
the  crate  when  he  became  excited  and 
vicious  during  the  trip,  it  was  held  that 
defendant  was  not  n^ligent  in  accepting  the 
calf  so  crated,  where  tiiere  was  no  defect 
in  the  crate  other  than  its  size,  and  plain- 
tiff's testimony  showed  that,  although  he 
saw  the  calf  get  excited  and  try  to  turn 
around  in  the  crate  at  the  point  of  ship- 
ment, he  did  not  think  it  was  necessary  to 
take  any  further  precautions. 

In  £.  C.  Fuller  Co.  v.  Penn^lvania  R. 
Co.  61  Misc.  699,  113  N.  Y.  Supp.  1001, 
which  was  an  action  for  damage  to  ma- 
chinery shipped  over  defendant's  railroad, 
the  court  says  it  was  essential  to  plaintiff's 
recovery  to  prove  that«the  goods  when  de- 
livered by  plaintiff  were  in  good  condition 
and  properly  packed  for  transportation, 
but  it  does  not  appear  clearly  from  the 
facts  in  the  case  whether  the  injury  to  the 
machinery  was  due  to  the  way  in  which  it 
was  -packed  or  in  the  way  in  which  it  was 
loaded  on  the  car  by  plaintiff's  employees. 

R.  L.  S. 
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granted  when  the  evidence  is  eonclusiye 
against  the  verdict.  Cniikshank  v.  St.  Paul 
F.  &  M.  Ins.  Co.  76  Minn.  266,  77  N.  W. 
968;  Fohl  v.  Chicago  &  N.  W.  R.  Co.  84 
Minn.  314,  87  N.  W.  919;  Marengo  ▼.  Great 
Northern  R.  Co.  84  Minn.  397,  87  Am.  St. 
Rep.  369,  87  N.  W.  1117;  Fischer  v.  Sperl, 
04  Minn.  421,  103  N.  W.  602;  Stebbins  ▼. 
Martin,  121  Minn.  154,  140  N.  W.  1029. 

2.  We  address  ourselves,  therefore,  to  this 
question  of  the  sufficiency  of  the  evidence 
to  sustain  the  verdict.  Defendant  was  ad- 
mittedly a  common  carrier  of  goods.  A  com- 
mon carrier  of  goods  in  general  insures  the 
safe  transportation  of  goods  committed  to 
him  for  that  purpose,  and  he  is  responsible 
for  all  damage  to  the  sam6  while  in  transit, 
unless  such  damage  is  occasioned  by  certain 
excepted  causes.  These  excepted  causes  are 
act  of  God,  act  of  public  enemy,  the  inherent 
quality  or  "proper  vice"  of  the  articles  them- 
selves, or  some  act  or  omission  of  the  ship- 
per or  owner.  Christenson  v.  American  Exp. 
Co.  15  Minn.  270,  Gil.  208,  8  Am.  Rep.  122; 
Goodman  v.  Oregon  ft  Nav.  Co.  22  Or.  14, 
28  Pac.  894. 

Defendant  contends  that  this  case  comes 
within  the  last  exception;  that  is,  the  con- 
tention is  that  the  marble  alabs  were  not 
properly  packed  or  crated  by  the  shipper, 
that  when  they  were  transferred  to  wagons 
they  were  loaded  in  the  proper  and  prac- 
ticable way,  and  were  braced  in  the  usual 
and  proper  way  by  means  of  boards  running 
from  the  top  of  the  crates  to  the  bottom  of 
the  wagon  bed,  but  that  they  fell  by  reason 
of  the  fact  that  the  crating  was  worm- 
eaten,  dozy,  and  decayed,  so  that  it  would 
not  properly  hold  the  nails  driven  into  it 
for  that  purpose. 

The  general  rule  is  that,  where  the  ship- 
per packs  articles  for  shipment,  he  cannot 
recover  from  the  carrier  for  injuries  due  to 
improper  packing.  Hutchinson  Carr.  §  233; 
Shriver  v.  Sioux  City  &  St.  P.  R.  Co.  24 
Minn.  506,  31  Am.  Rep.  353.  Some  author- 
ities apply  here  the  rules  of  contributory 
negligence,  and  hold  that  if  the  bad  packing 
contributes  in  any  measure  to  the  loss  or 
injury  the  carrier  is  not  liable.  5  Thomp. 
Neg.  §  6465.  See  Reed  v.  Philadelphia,  W. 
&  B.  R.  Co.  3  Houst.  (Del.)  176,  212;  Ross 
Y.  Trpy  &  B.  R.  Co.  49  Vt.  364,  24  Am.  Rep. 
144.  It  appears  to  us  that  the  rules  of  con- 
tributory negligence  have  no  application  to 
such  a  case.  Contributory  negligence  of 
plaintiff  is  a  defense  only  in  cases  where  the 
action  is  founded  on  negligence  of  defendant. 
Here  the  action  is  not  founded  on  negli- 
gence of  the  carrier. at  all.  The  carrier's 
common-law  liability  is  founded,  not  on 
negligence,  but  "on  broad  principles  of  pub- 
lic policy  and  convenience,  and  was  intro- 
duced to  prevent  the  necessity  of  going  into 
L.R.A.1916D. 


circumstances  impossible  to  be  unraveled.'' 
Arthur  v.  St.  Paul  &  D.  R.  Co.  38  Minn. 
95,  100,  35  N.  W.  721.  It  would  be  a  dis- 
tinct extension  of  the  doctrine  of  contribu- 
tory negligence  to  apply  it  to  a  case  of  this 
kind,  and  an  extension  which  we  believe  to 
be  unwarranted.  On  proof  of  the  contract 
of  ca)*riage  and  of  loss  or  damage,  liability 
is  prima  facie  established.  To  relieve  him- 
self from  liability,  the  carrier  must  prove 
that  the  loss  or  damage  arose  solely  from 
one  or  more  of  the  excepted  causes,  and  it 
avails  him  not  to  show  that  the  shipper 
was  negligent,  if  the  loss  or  damage  would 
not  have  resulted  except  for  the  concurring 
fault  of  the  carrier.  The  proof  must  bring 
the  case  "entirely  and  perfectly  within  the 
exception.**  This  view  is  sustained  by  the 
weight  of  authority.  McCarthy  y.  Louis- 
ville &  N.  R.  Co.  102  Ala.  193,  48  Am.  St. 
Rep.  29,  14  So.  370;  Hutchinson,  Carr.  § 
333;  1  Moore,  Carr.  559;  Elliott,  Railroads, 
§  1492. 

3.  It  is  admitted  thai  defendant  discov- 
ered that  the  condition  of  the  crating  was 
defective  at  the  time  the  marble  was  loaded 
on  his  wagon.  It  is  claimed  he  thereby  as- 
sumed all  the  responsibility  of  carrying  it 
in  its  defective  condition.  There  is  some 
authority  for  the  proposition  that  the  full 
duty  of  the  carrier  is  simply  to  carry  goods 
in  the  condition  offered,  though  the  defect 
in  loading  or  packing  is  apparent,  and  that 
if  in  such  case  injury  results  from  such 
defective  loading  or  packing  the  carrier  is 
relieved.  Ross  v.  Troy  &  B.  R.  Co.  49  Vt. 
364,  24  Am.  Rep.  144.  See  Union  Exp.  Co. 
V.  Graham,  26  Ohio  St.  595.  The  better  and 
the  more  general  rule  seems  to  be  that,  if 
goods  presented  for  carriage. are  not  prop- 
erly packed,  and  that  fact  is  apparent  to 
the  carrier  or  his  servants  upon  ordinary  ob- 
servation, then  the  carrier  may  refuse  to 
receive  the  goods  in  that  condition;  but  if 
he  does  see  fit  to  receive  them  he  assumes 
to  carry  them  as  they  are,  and  his  full 
common-law  liability  as  carrier  attaches  to 
the  contract  of  carriage.  McCarthy  v.  Louis* 
ville  &  N.  R.  Co.  supra;  Elgin,  J.  ft  E.  R. 
Co.  v.  Bates  Mach.  Co.  98  Bl.  App.  311; 
Elgin,  J.  &  E.  R.  Co.  v.  Bates  Mach.  Co. 
200  ni.  636,  93  Am.  St.  Rep.  218,  66  N.  E. 
326;  The  David  &  Caroline,  5  Blatchf.  266, 
Fed.  Cas.  No.  3,593;  Klauber  v.  American 
Exp.  Co.  21  Wis.  21,  91  Am.  Dec.  452;  At- 
lantic Coast  Line  R.  Co.  v.  Rice,  160  Ala. 
266,  29  L.R.A.(N.S.)  1214,  52  So.  918,  Ann. 
Cas.  1912B,  389;  Hannibal  &  St.  J.  R.  Co. 
V.  Swift,  12  Wall.  262,  20  L.  ed.  423;  1 
Moore,  Carr.  659. 

4.  It  cannot  be  said,  however,  that 
the  carrier  must,  at  his  peril,  know  that  the 
goods  are  not  in  faCt  safely  packed.  The 
shipper  usually  knows  better  than  the  car« 
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rier  the  maniier  in  which  the  goods  haye 
been  packed  and  the  manner  in  which  they 
should  be  packed,  and  even  though  the  car- 
rier may  have  knowledge  of  some  defect  in 
the  packing,  still  if  it  is  not  apparent  to 
the  ordinary  observation  of  the  carrier  or 
his  servants  that  the  goods  cannot  be  safely 
carried  in  the  condition  in  which  they  are 
presented,  the  carrier  should  not  be  held  to 
take  the  chances  of  injury  from  improper 
packing.  See  Jaggard,  Torts,  1064;  Mc- 
Carthy V.  Louisville  &  N.  R.  Co.  supra.  It 
is  right  here  that  we  think  the  evidence 
in  this  case  presents  a  question  of  fact  for 
the  jury  to  determine  whether  it  was  mani- 
fest to  the  defendant  that  the  marble  could 
not  be  carried  with  safety  in  the  manner 
in  which  it  was  crated. 

The  motion  for  judgment  was  therefore 
properly  denied,  and  the  judgment  is  af- 
firmed. 

Holty  J.,  took  no  part. 


KASSACHUSKTTS    SUPREME    JUDI- 
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HOWARD      D.      MacGINNIS,     Otherwise 
Known  aa  Howard  D.  McGennies, 

V. 

MARLBOROUGH-HUDSON  GAS  COM-' 

PANY. 

(220  Mass.  575,  108  N.  £.  364.) 

Highway  —  blasting  trench  —  flooding 
cellar  —  liability. 

One  blasting  out  a  trench  nnder  mu- 
nicipal authority  in  a  public  street  in  which 
to  lay  a  gas  pipe  is  not,  in  the  absence  of 
negligence,   liable   in  tort  for  the  flow  of 


water  into  a  cellar  on  one  side  of  the  street 
from  a  pond  on  the  opposite  side,  because 
of  the  disturbance  of  the  earth  by  the  blasts. 

(April  1,  1915.) 

EXCEPTIONS  by  plaintiff  to  rulings  of 
the  Superior  Court  for  Middlesex  Coun- 
ty made  during  the  trial  of  an  action 
brought  to  recover  damages  for  alleged  neg- 
ligent injury  to  plaintiff's  house  by  water, 
which  resulted  in  a  verdict  for  defendant. 
Judgment  for  defendant. 

Statement  by  De  Courcy,  J.: 

The  plaintiff's  house  was  on  the  easterly 
side  of  Maple  street,  and  about  5  feet  from 
the  street  line.  On  the  opposite  side  of  the 
street,  and  about  200  feet  in  a  northwest- 
erly direction  from  this  house,  waa  a  nat- 
ural depression  of  the  ground.  Here  the 
surface  water  from  the  surrounding  terri- 
tory collected  at  certain  times  of  the  year 
and  formed  a  pool  or  pond  that  was  about 
100  feet  long,  30  feet  wide  and  2  feet  deep. 
The  bottom  of  the  pond  was  always  moist 
and  muddy,  and  never  was  cultivated.  All 
the  water  that  did  not  overflow  into  the 
gutter  on  the  westerly  side  of  Maple  street 
remained  in  the  pond  until  it  either  evap- 
orated or  seeped  into  the  ground,  joining 
the  ground  water. 

The  defendant,  under  a  license  duly  issued 
by  the  city,  opened  a  trench  3i  feet  deep 
the  whole  length  of  Maple  street,  and  about 
10  feet  from  the  easterly  line  of  the  street, 
for  the  purpose  of  laying  a  line  of  gas 
pipe.  In  connection  with  this  work  the  con- 
tractor employed  by  the  defendant  blasted  a 
ledge  which  extended  from  a  few  feet  north 
of  the  plaintiff's  house  in  a  southwesterly 
direction  across  the  street.   When  the  froat 


Note.  —  Liability  for  catising  discharge 
of  percolating  or  underground  tcater 
into  another's  premises. 

There  are  some  cases  upon  the  border 
line  of  the  subject  suggested  by  the  forego- 
ing title  that  are  not  included  herein,  for 
the  reason  that  they  are  treated  in  notes 
upon  other  subjects  to  which  they  are  dis- 
tinctly related. 

Generally,  as  to  correlative  rights  in 
percolating  water^  see  notes  in  64  L.R.A. 
236;  17  L.R.A.(N.S.)  650;  23  L.R.A.(N.S.) 
331;  25  L.R.A.(N.S.)  465:  37  L.R.A(N.S.) 
193 ;  and  L.R.A.  1915A,  369. 

Generally,  as  to  underground  pollution 
of  water,  see  note  to  Gilmore  v.  Royal  Salt 
Co.  34  L.R.A.(N.S.)   48. 

The  notes  to  Brennan  Constr.  Co.  v.  Cum- 
berland, 15  L.R.A.(N.S.)  541,  and  Weaver 
Mercantile  Co.  v.  Thurmond,  33  L.RA. 
(N.S.)  1061,  treat  of  the  liability  for  es- 
cape of  water  stored  on  premises. 

llie  cases  cited  in  MacGinnis  v.  Mabl- 
borough-Hudson  Gas  Co.,  i.  e.,  Barry  v. 
L.R.A.1915D. 


Lowell,  8  Allen,  127,  85  Am.  Dec.  690,  hold- 
ing that  no  action  lies  against  a  city  for 
failure  to  keep  a  public  sewer  and  cesspool 
in  repair,  whereby  waste  water  accumulates 
and  flows  into  the  cellar  of  a  neighboring 
house  which  is  not  connected  by  a  drain 
with  the  sewer,  and  Kenniaon  v.  Beverly, 
146  Mass.  467,  16  N.  £.  278,  which,  in  ac- 
cordance with  the  above  ruling,  holds  a  town 
not  liable  for  injury  to  property  owners  bv 
the  percolation  of  waters  from  its  catch 
basins  or  gutters,  are  more  fully  discussed 
on  pages  697,  698,  and  702  of  the  note  to 
Georgetown  v.  Com.  61  L.R.A.,  which  treats 
generally  of  the  duty  and  liability  of  a  mu- 
nicipality with  respect  to  drainage. 

As  to  liability  of  municipal  corporation 
for  damage  to  abutting  property  by  water 
percolating  through  soil  of  highway  by 
reason  of  defect  therein,  see  note  to  Salz- 
man  v.  New  Haven,  22  L.R.A.(N.S.)  333. 

As  to  liability  for  damages  to  neighbor- 
ing gas  or  oil  well  by  percolation  of  water, 
see  note  to  Atkinson  v.  Virginia  Oil  ft  Gas 
Co.  48  L.R.A.(N.S.)   168. 


MacGINNIS  v.  MARLBOROUGH-HUDSON  GAS  CO. 


2081 


in  the  ground  began  to  thaw  in  the  last 
days  of  March,  1913,  which  was  about  two 
months  after  the  gas  pipe  was  laid,  and 
soon  after  the  contractor  had  used  a  steam 
roller  on  the  surface,  water  in  considerable 
quantities  began  to  percolate  into  the  plain- 
tiff's cellar  through  and  under  the  wall.  The 
city  pumped  it  out  daily  for  twenty-six 
days,  during  which  time  the  water  in  the 
pond  gradually  receded.  The  jury  specially 
found  that  the  plaintiff's  cellar  was  flooded 
because  the  ledge  was  blown  out  in  the 
trench  near  the  plaintiff^s  house;  and  also 
found  that  the  work  on  the  trench  was  not 
done  negligently.  Upon  the  return  of  the 
answers  of  the  jury  to  the  special  questions, 
the  judge  ordered  a  verdict  for  the  defend- 
ant and  reported  the  case  for  determination 


by  this  court  upon  a  stipulation  of  the 
parties  that,  if  the  ordering  of  the  verdict 
was  wrong,  judgment  should  be  entered  for 
the  plaintiff  in  the  sum  of  $612.50  with 
costs ;  otherwise  judgment  should  be  entered 
on  the  verdict. 

Mr.  J.  J.  Shanghnessy,  for  plaintiff: 
The  license  from  the  city  of  Marlborough 
would  not  give  the  defendant  any  right  to 
do  anything  in  the  street  that  would  cause 
a  special  damage  to  the  plaintiff's  property, 
or  an  additional  servitude  which  was  not 
included  in  the  laying  out  of  the  highway. 
Lentell  v.  Boston  &  W.  Street  R.  Co.  202 
Mass.  116,  88  N.  E.  765;  Daley  v.  Water- 
town,  192  Mass.  116,  78  N.  £.  143;  Baker 
v.  Boston  Elev.  R.  Co.  183  Mass.  178,  66  N. 


As  to  liability  of  railroad  for  conducting 
surface  water  through  its  embankments  and 
onto  the  property  of  an  adjoining  owner, 
see  note  to  Parks  v.  Southern  R.  Co.  12 
L.R.A.(N.S.)   680. 

There  does  not  seem  to  be  any  case  on  all 
fours  with  MacGinnib  v.  Ma&lbobouoh- 
Hudson  Gas  Co.,  where  the  flooding  was 
due  to  blasting. 

Where,  however,  independent  contractors 
excavated  up  to  a  neighbor's  wall,  and  were 
permitted  by  the  landowner  employing  them 
to  place  bricks  in  the  street  gutter  provided 
they  did  not  obstruct  it,  it  was  held  in 
Bohrer  v.  Dienhart  Harness  Co.  —  Ind. 
App.  — ,  45  N.  E.  668,  that  the  landowner 
was  liable  where  the  material  was  so  placed 
as  to  obstruct  the  gutter,  whereby  the  water 
percolated  into  the  neighbor's  cellar  and 
caused  his  wall  to  fall;  and  the  landowner 
was  liable  although  the  wall  was  weak  and 
easily  disturbed,  and  he  did  not  foresee  the 
result  which  followed  the  obstruction  of 
the  gutter. 

So,  one  employing  a  contractor  to  con- 
struct a  drain  from  his  cellar  to  a  common 
sewer  is  liable  where  the  work  is  so  neg- 
ligently done  as  to  cause  tide  water  to  floW 
into  the  cellar  of  an  adjoining  owner.  Stur- 
ges  V.  Theological  £du.  Soc.  130  Mass. 
414,  39  Am.  Rep.  463.  "In  the  case 
at  bar,  the  defendant  had  the  right  to 
make  an  opening  through  the  barrier 
for  the  purpose  of  laying  a  drain,  but  it 
was  its  duty  to  close  it  securely  so  that  the 
cellars  should  be  protected  from  the  tide. 
Having  employed  an  independent  contractor, 
it  is  not  responsible  for  his  negligent  acts 
while  doing  the  work,  because  in  respect  to 
such  acts  he  is  not  its  servant;  but  if  the 
work  after  it  was  done  created  a  nuisance, 
and  caused  injury  to  the  plaintiff,  it  is  re- 
sponsible. The  jury  would  have  been  au- 
thorized in  finding  that  the  cause  of  the 
plaintiff's  injury  was  the  failure  of  the 
defendant  to  make  the  barrier  tight  after 
laying  the  drain.  It  was  its  duty  to  do 
this,  and  it  cannot  shield  itself  from  re- 
sponsibility by  showing  that  it  employed 
a  contractor  to  do  the  work,  who  was 
negligent.  The  mischief  to  the  plaintiff 
L.R.A.1916D. 


is  the  result  ol  the  neglect  of  the  defendant 
to  perform  its  duty." 

Generally,  as  to  employer's  liability  for 
injury  from  flooding  of  lands  through  negli- 
gent drainage  operations  of  independent 
contractor,  see  note  to  Jacobs  v.  Fuller  9l 
H.  Co.  66  L.R.A.  863. 

A  lot  owner  who  unlawfully  allows  water 
to  remain  in  an  excavation  on  his  lot  is 
liable  for  damages  resulting  from  water 
percolating  through  the  soil  and  injuring 
the  foundation  walls  of  his  neighbor's  house. 
Quinn  v.  Chicago,  B.  &  Q.  R.  Co.  63  Iowa, 
510,  19  N.  W.  336.  The  court  stated  that 
the  question  as  to  whether  the  defendant 
became  guilty  of  a  nuisance,  as  alleged  in 
the  petition,  should  have  been  submitted  to 
the  jury,  and  an  instruction  given  that  in 
case  they  so  found,  it  was  proper  for  them 
to  allow  plaintiff  for  such  injury  as  .her 
premises  sustained  from  the  percolation  of 
water  from  the  excavation  after  the  same 
became  and  while  it  remained  a  nuisance. 
The  court  further  observed  that  on  prin- 
ciple it  would  seem  that  the  plaintiff  ought 
not  to  reeover  for  such  damages,  if  they 
resulted  from  the  lawful  and  reasonable  use 
by  the  defendant  of  its  own  lot. 

A  railroad  company  which,  in  the  construc- 
tion of  their  railroad,  opens  a  supply  of 
underground  water,  and  to  prevent  inunda- 
tion, discharges  it  through  an  artificial 
channel  upon  plaintiff's  land,  may  be  held 
liable  therefor  in  an  action  of  tort,  unless 
the  discharge  of  the  water  was  reasonably 
necessary  and  proper  in  the  course  of  con- 
structing, securing,  or  maintaining  its  road ; 
and  whether  or  not  it  was  necessary  was  a 
question  for  the  jury.  Curtis  v.  Eastern 
R.  Co.  14  Allen,  65. 

The  city  was  held  liable  in  Wilson  v 
New  Bedford,  108  Mass.  261,  11  Am.  Rep. 
352,  for  flooding  the  cellars  of  adjacent  land- 
owners by  percolating  water  as  a  conse- 
quence of  the  city  raising  its  dam  and  reser- 
voir so  as  to  cause  an  artiflcial  pressure  of 
the  water  through  the  soil. 

And  in  Ball  v.  Nye,  99  Mass,  582,  97 
Am.  Dec.  56,  it  was  held  actionable  to  cause 
filthy  water  to  percolate  from  the  defend- 
ant's vault  through  his  own  soil  and  then 
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E.  711;  Ainsworth  y..  Lakin,  180  Mass.  397, 
57  L.RJl.  132,  91  Am.  St.  Rep.  314,  02  N. 
E.  746;  Fletcher  ▼.  Smith,  L.  R.  2  App.  Cas. 
781,  37  L.  T.  N.  S.  367,  47  L.  J.  Exch.  N. 
S.  4,  26  Week.  Rep.  83,  5  Mor.  Min.  Rep.  78. 

The  finding  by  the  jtuy  that  the  work 
on  the  trench  was  not  done  negligently  does 
not  affect  the  plaintiff's  case. 

Gorham  v.  Gross,  125  Mass.  232,  28  Am. 
Rep.  224;  Ball  v.  Nye,  99  Mass.  582,  97  Am. 
Dec,  56;  Pitzpatrick  v.  Welch,  174  Mass. 
486,  48  L.RJL  278,  56  N.  E.  178;  Cabot  v. 
Kingman,  166  Mass.  403,  33  L.R.A.  45,  44 
N.  E.  344;  Perry  v.  Worcester,  6  Gray,  544, 
66  Am.  Dec.  431. 

Mr.  F.  Delano  Putnam,  for  defendant: 

The  evidence  does  not  show  that  the 
plaintiff  has  any  cause  of  action  at  common 
law. 

Lincoln  v.  C6m.  164  Mass.  1,  41  N.  E.  112; 
Cheney  v.  Barker,  198  Mass.  358,  16  L.R.A. 
(N.S.)  436,  84  N.  E.  492;  Pierce  v.  Drew, 
136  Mass.  75,  49  Am.  Rep.  7. 

Unless  negligence  on  the  part  of  the  de- 
fendant is  shown,  it  is  not  liable. 

Greenleaf  v.  Francis,  18  Pick.  117;  Davis 
V.  Spaulding,  157  Mass.  431,  19  L.R.A.  102, 
32  N.  E.  660;  Acton  v.  Blundell,  12  Mees. 
&  W.  324,  13  L.  J.  Exch.  N.  S.  289,  16  Mor. 
Min.  Rep.  168;  Chasemore  v.  Richards,  7  H. 
L.  Cas.  349,  29  L.  J.  Exch.  N.  S.  81,  5  Jur. 
N.  S.  873,  7  Week,  Rep.  685,  1  Eng.  RuL 
Cas.  729;  Smith  v.  Kenrick,  7  C.  B.  515,  18 
L.  J.  C.  P.  N.  S.  172,  13  Jur.  362,  6  Mor. 


Min.  Rep.  142;  Baird  ▼.  Williamson,  15  C. 
B.  K  S.  376,  33  L.  J.  C.  P.  N.  S-  101,  10 
Jur.  N.  S.  152,  9  L.  T.  N:  S.  412,  12  Week. 
Rep.  150,  4  Mor.  Min.  Rep.  368. 

Compensation  is  to  be  given  only  for  such 
"injuries"  as  would  have  been  the  basis  of 
an  action  at  common  law. 

Caledonian  R.  Co.  v.  Walker,  L.  R.  7  App. 
Cas.  259,  46  L.  T.  N.  S.  826,  30  Week.  Rep. 
569,  46  J,  P.  676;  Caledonian  R.  Co.  v. 
Ogilvy,  2  Macq.  H.  L.  Cas.  229;  Pennsyl- 
vania R.  Co.  V.  Marchant,  119  Pa.  541,  4 
Am.  St.  Rep.  669, 13  Atl.  690;  Bnttle  Silver 
Co.  V.  Rust,  10  Colo.  App.  463,  51  Pac.  528; 
Smith  V.  Wilcox,  47  Vt.  537;  Shrunk  v. 
Schuylkill  Nav.  Co,  14  Serg.  &  R.  71. 

De  Courcy,  J.,  delivered  the  opini<»i  of 
the  court: 

The  easement  in  an  existing  highway  per- 
mits public  uses  on  and  beneath  the  surface 
of  the  way  of  a  far-reaching  and  ever  in- 
creasing character.  Pipes,  sewers,  and  sub- 
ways impose  no  additional  servitude  upon 
the  land  in  the  public  street  for  which  the 
owner  of  the  fee  can  claim  damages.  Cheney 
V.  Barker,  198  Mass.  356,  16  L.RJl.(N.S.) 
436,  84  N.  E.  492;  Sears  v.  Crocker,  184 
Mass.  586,  100  Am.  St.  Rep.  577,  69  N.  £. 
827;  Bishop  v.  North  Adams  Fire  Dist.  167 
Mass.  364,  45  K.  £.  925;  Lincoln  v.  Com. 
164  Mass.  1,  41  N.  E.  112.  As  the  appro- 
priation of  the  space  below  the  surface  is 
not  an  invasion  of  his  common-law  rights, 


into  his  neighbor's  soil,  and  thus  injure  his 
neighbor's  well  and  cellar. 

A  waterworks  company  was  held  guilty 
of  a  trespass  in  Odell  v.  Nyack  Waterworks 
Co.  91  Hun,  283,  36  N.  Y.  Supp.  206,  where, 
by  closing  the  overflow  pipe  in  itii  reser- 
voir, it  caused  the  waters  to  overflow  a  well 
on  its  premises,  and  in  that  manner  unlaw- 
fully and  wrongfully  forced  waters  through 
a  subterranean  course  into  an  adjoining 
landowner's  well,  causing  the  wall  and  arch 
thereof  to  loosen  and  cave,  injuring  plain- 
tiff's premises.  "While  the  defendant  has 
the  legal  right  to  maintain  a  reservoir  upon 
its  premises,  it  was  bound  to  so  use  and 
guard  the  same  that  it  would,  not  become 
a  source  of  annoyance  or  damage  to  the 
plaintiff  and  others." 

So,  where  one  dug  out  a  cellar  and  rain 
water  collected  there  and  percolated  into 
the  cellar  of  an  adjoining  landowner,  he 
was  held  liable  for  the  damages,  in  Snow  v. 
Whitehead,  53  L.  J.  Ch.  N.  S.  885,  L.  R.  27 
Ch.  Div.  588,  61  L.  T.  N.  S.  253,  33  Week. 
Rep.  128.  This  case  comes  within  the  de- 
cision of  Rylandfl  v.  Fletcher,  L.  R.  3  H.  L. 
330,  37  L.  J.  Exch.  N.  S.  161,  19  L.  T.  N.  S. 
220,  6  Mor.  Min.  Rep.  129,  1  Eng.  Rul.  Caa. 
235,  affirming  L.  R,  1  Exch.  265,  12  Jur.  N. 
S.  603,  14  Week.  Rep.  799,  discussed  at 
length  on  page  541  of  note  in  15  L.R.A. 
(N.S.)  supra,  which  turns  on  the 'principle 
that  anvone  who  collects  upon  his  own  land 
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water,  or  anything  else,  which  would  not 
in  the  natural  condition  of  the  land  be  col- 
lected there,  ought  to  keep  it  at  his  own 
peril,  and  that  if  it  escape,  he  is  liable  for 
the  consequences. 

So,  where  a  defendant  landowner  allowed 
rain  water  to  accumulate  in  an  excavation 
on  his  lot,  he  was  held  liable  in  Crommelin 
V.  Coxe,  30  Ala.  318,  68  Am.  Dec.  120,  for 
damages  caused  by  the  water  percolating 
into  an  adjoining  lot  owner's  cellar;  and 
he  was  liable  notwithstanding  the  excava- 
tion was  there  when  he  purchased  the  lot 
from  one  who  owned  both  lots,  and  he  sim- 
ply permitted  the  property  to  remain  in  the 
state  in  which  it  was  when  he  purchased. 
Generally,  as  to  connection  with,  or  partici- 
pation in,  nuisance,  essential  to  render 
one  responsible  therefor,  see  note  to  Adler  v. 
Pruitt,  32  L.R.A.(N.S.)  889;  and  as  to  ne- 
cessity of  notice  to  render  owner  of  premises 
liable  for  continuing  a  nuisance  created  by 
predecessor,  see  notes  in  27  L.R.A.(N.S.) 
164,  and  50  L.R^.(N.S.)    929. 

So,  a  recovery  was  allowed  in  Nelson  v. 
Godfrey,  12  III.  20,  for  damages  resulting 
to  plaintiff  by  reason  of  an  excavation  for  a 
coal  cellar  made  by  defendant  in  the  side- 
walk in  front  of  his  premises,  through 
which  the  water  from  the  gutter  of  the 
street  passed  into  defendant's  cellar,  and 
then  through  several  other  cellars  into  that 
of  the  plaintiff,  and  did  the  damage  com- 
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the  abutter  cannot  maintain  an  action  of 
tort  for  an  injury  caused  thereby,  unless 
the  construction  work  is  done  negligently 
or  improperly.  A  common  instance  of  this 
is  where  the  work  necessarily  causes  sur- 
face water  to  flow^  or  underground  water  to 
percolate,  upon  the  land  of  an  abutter.  Ken- 
nison  v.  Beverly,  146  Mass.  467,  16  N.  E. 
278;  Barry  v.  Lowell,  8  Allen,  127;  «6  Am. 
Dec.  690;  Flagg  v.  Worcester,  13  Gray,  601; 
Holleran  y.  Boston,  176  Mass.  75,  57  N.  £. 
220.  And  see  ''Ways  and  Waters  in  Massa- 
chusetts," 28  Harvard  L.  Rev.  478.  It  is 
not  disputed  here  that  the  municipality  duly 
gave  consent  to  the  defendant  to  lay'  the 
gas  pipes  in  Maple  street,  and  that  the  loca- 
tion of  the  trench  was  designated  by  the 
superintendent  of  streets  under  the  terms  of 
the  vote  of  the  board  of  mayor  and  alder- 
men. The  defendant  was  thereby  author^ 
ized  to  make  use  of  the  street  under  the 
public  right.  Rev.  Laws,  chap.  110,  §  76. 
Pierce  v.  Drew,  136  Mass.  76,  81,  49  Am. 
Rep.  7;  Lincoln  v.  Com.  164  Mass.  1,  10, 
41  N.  E.  112. 

On  the  facts  shown  the  defendant  has 
violated  no  common- law  right  of  the  plain- 
tiff. In  many  ini^tances  where  there  is  no  re- 
covery at  common  law  the  legislature  has 
provided  indemnity  for  injury  sufftered  by 
abutters  and  others.  Thus,  compensation  is 
recoverable  under  the  highway  statute  for 
injury  caused  by  surface  water  flowing  upon 
an  abutter's  land  by  reason  of  raising  the 
grade  of  a  street.  Rev.  Laws,  chap.  51/  §  15. 


Woodbury  v.  Beverly,  153  Mass.  245,  26  N. 
E.  851.  Under  the  grade  crossing  act  (Rev. 
Laws,  chap.  Ill,  §  153;  Stat.  1906,  chap. 
463,  §  37),  remedy  is  given  for  acts  which 
cause  injury  of  a  special  and  peculiar  kind, 
although  they  are  not  a  violation  of  com- 
mon-law rights.  Hyde  v.  Fall  River,  189 
Mass.  439,  2  L.R.A.(N.S.)  269,  75  N.  E.  953. 
A  town  constructing  a  sewer  in  land  taken 
for  that  purpose  is  liable  under  Rev.  Laws, 
chap.  49,  §  2,  for  draining  a  well  on  land 
not  adjoining  the  land  taken,  although  at 
common  law  the  owner  of  land  lawfully 
may  make  excavations  in  it  and  thereby 
drain  his  neighbor's  well.  Trowbridge  v. 
Brookline,  l44  Mass.  139,  10  N.  E.  796; 
Davis  V.  Spaulding,  157  Mass.  431, 19  L.R.A. 
102,  32  N.  E.  650.  And  under  the  East 
Boston  tunnel  statute  (Stat.  1894,  chap. 
548,  §  34,  as  amended  by  Stat.  1895,  chap. 
440,  §  1),  the  owner  of  abutting  land  whose 
cellar  was  flooded  owing  to  the  unauthorized 
removal  of  a  bulkhead  was  held  entitled  to 
compensation.  Fifty  Associates  v.  Boston, 
201  Mass.  585,  88  N.  E.  427.  See  also  Pea- 
body  v.  Boston,  220  Mass.  376,  107  N.  E. 
952. 

Rev.  Laws,  chap.  110,  §  76,  which  author- 
izes gaslight  companies  to  open  the  streets 
for  the  purpose  of  laying  pipes,  with  the 
consent  in  writing  of  the  mayor  and  alder- 
men, provides  that  "such  consent  shall  not 
affect  the  right  or  remedy  to  recover  dam- 
ages for  an  injury  caused  to  persons  or 
property  by  the  acts  of  such  corporations.*' 


plained  of.  The  court  said  that^  while  a 
license  thus  .to  use  a  part  of  the  public 
street  may  be  inferred,  it  is  on  the  condi- 
tion that  the  person  doing  so  shall  use 
more  than  ordinary  care  and  expedition  in 
tiie  prosecution  of  the  work.  It  is  a  fa- 
miliar principle  that  when  one  enjoys  a 
privilege  as  a  matter  of  favor,  in  considera- 
tion that  he  alone  can  enjoy  the  benefit, 
he  is  required  to  use  extraordinary  care  in 
the  exercise  of  the  privilege.  In  this  case 
but  for  the  favor  extended  to  the  defendant 
the  plaintiff  would  not  have  sustained  this 
loss.  The  defendant  alone  can  reap  a  bene- 
flty  and  he  ought  to  be  responsible  for  all 
damages  which  might  have  been  avoided 
by  special  vigilance  and  care. 

The  owners  of  a  mill  were  held  liable 
in  Scott  V.  Longwell,  139  Mich.  12,  102  N. 
W.  230,  5  Ann.  Cas.  679,  where  water  from 
a  mill  race  percolated  through  the  banks 
into  the  cellar  of  an  adjacent  owner  as  a 
consequence  of  scraping  and  refilling  after 
the  race  had  been  empty  for  a  long  time. 
Imputing  to  defendants  under  the  law,  said 
the  court,  a  knowledge  and  skill  possessed 
by  competent  millwrights,  it  must  be  pre- 
sumed that  they  knew  that  the  water  would 
escape  through  the  hanks  of  the  race,  which 
had  been  so  long  empty,  and  they  were 
bound  to  take  precautions  to  prevent  it. 
Even  were  it  true  that,  to  lessen  the  dam- 
ages, plaintiff  was  under  an  obligation  to 
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construct  a  drain  on  her  own  property  or  to 
some  similar  affirmative  act,  she  was  bound 
to  do  no  more  than  a  person  of  ordinary 
prudence  would  have  done.  As  to  defend- 
ants' contention  that  they  had  a  right  to  do 
the  acts  complained  of,  by  virtue  of  a  reser- 
vation in  a  certain  deed,  and  that  by  pre- 
scription they  had  the  right  to  flood  the 
land  of  plaintiff,  it  was  a  sufficient  answer 
to  say  that  they  afforded  affirmative  de- 
i^enses,  and  were  not  therefor  under  cir- 
cuit court  rule  7,  admissible  under  the  de- 
fendants' plea  of  the  general  issue. 

It  has  been  held,  however,  that  where  the 
waters  used  for  purposes  of  irrigation  on 
a  rice  farm  percolate  through  the  inclosing 
levees,  and  injure  the  crops  on  an  adjoining 
sugar  plantation,  notwithstanding  the  rice 
planter  has  exhausted  all  the  usual  and  cus- 
tomary modes  to  prevent  the  seepage  and 
protect  his  neighbor,  the  damage  resulting 
therefrom  will  be  damnum  absque  injuria, 
Nagel  V.  Madere,  McGloin   (La.)   325. 

And  so  it  has  been  held  that  a  plaintiff 
has  no  legal  cause  of  complaint  against  a 
defendant  because  water  which  gathers  into 
defendant's  cellar  passes  by  percolation  into 
plaintiff's  cellar,  where  the  injury  results 
from  plaintiff's  act  in  sinking  his  cellar 
deeper  than  that  of  .defendant.  Beck  v. 
Spinks,  11  Ky.  L.  Rep.  954   (abstract). 

J.  D.  C. 
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We  do  not  undertake  to  pass  upon  the  ques- 
tion whether  this  provision  was  designed  to 
give  the  plaintiff  a  cause  of  action  where 
none  existed  at  common  law,  and  to  afford 
compensation  for  damage  necessarily  caused 
hy  work  which  was  authorized  by  the  stat- 
ute and  was  executed  in  a  reasonably  proper 
manner.  The  present  action  is  one  of  tort 
for  alleged  negligence.  The  jury  specially 
found  that  the  work  on  the  trench  was  not 
done  negligently;  hence  no  case  of  liability 
at  common  law  was  made  out,  even  assum- 
ing that  an  action  of  tort  would  lie  for  neg- 
ligent acts  done  in  carrying  out  the  pur- 
poses of  the  statute.  See  Westcott  v.  Bos- 
ton, 186  Mass.  540,  72  N.  E.  89.  We  cannot 
say  that  the  judge  was  wrong  in  directing 
a  verdict  for  the  defendant;  and  imder  the 
terms  of  the  report,  based  on  the  stipula- 
tion of  the  parties,  the  entry  must  be: 
Judgment  for  the  defendant. 


WYOMING  SUPREME  COURT. 

ACME  COAL  COMPANY  et  al.,  Plffs.  in 

Err., 

V. 

NORTHRUP  NATIONAL  BANK  OF  lOLA. 

KANSAS. 

(—  Wyo.  — ,  146  Pac.  693.) 

Bills  and  notes  —  typewritten  flgares 
—  change  by  writing  —  conflict. 

1.  Uncertainty  as  to  the  rate  of  interest 
in  a  note,  so  as  to  render  it  non-negotiable, 
is  not  created  by  drawing  with  a  pen  a 
ring  around  the  figures  representing  such 


rate  as  inserted  by  a  typewriter  in  a  printed 
note  blank,  and  placing  a  figure  above  it 
with  a  pen,  where  the  statute  provides  that 
where  there  is  a  eonflict  between  the  writ- 
ten and  printed  provisions  in  a  contract^, 
the  written  (mes  must  prevail,  since  the 
typewritten  figiures  must  be  regarded  a» 
printed. 

Same  —  indorsee  —  want  of  considera- 
tion. 

2.  The  defense  of  failure  of  consideration 
is  not  available  under  the  negotiable  in- 
strument law  against  an  indorsee  of  a  nego- 
tiable note,  unless  prior  to  or  at  the  time 
of  his  purchase  he  had  notice  of  Infirmity 
in  the  note,  or  knowledge  of  such  facts 
that  taking  the  instrument  amounted  to 
bad  faith. 

(March  8,  1915.) 

ERROR  to  the  District  Court  for  Sheri- 
dan County  to  review  a  judgment  in 
plaintiff's  favor  in  an  action  brought  to  re- 
cover the  amount  alleged  to  be  due  on  a 
promissory  note.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Burgress  &  Kutcher  for  plain- 
tiffs in  error. 

Mr.  H.  N.  Ciottlieb,  for  defendant  in 
error : 

Alleged  uncertainty  in  the  amount  of  in- 
terest payable  did  not  affect  the  character 
of  the  instrument  as  a  negotiable  note. 

2  Cyc.  142-144;  2  Am.  &  Eng.  Enc.  Law, 
2d  ed.  p.  206  and  notes;  Busjahn  v.  Mc- 
Lean, 3  Ind.  App.  281,  29  N.  E.  494;  Phil- 
lips V.  Crips,  108  Iowa,  605,  79  N.  W.  373; 
Durant  v.  Murdock,  3  App.  D.  C.  114; 
Thompson  v.  Hoagland,  65  III.  310;  Cramer 
V.  Joder,  65  111.  314. 


Note,  —  Typewritten  matter  as  written 
or  as  printed  matter. 

The  precise  question  presented  in  Acme 
Coal  Co.  v.  Nobthrup  Nat.  Bank,  as  to 
whether  typewritten  words  or  figures  are 
to  be  deemed  written  or  printed  matter  for 
purposes  of  the  rule  that  written,  shall  pre- 
vail over  printed,  provisions  in  case  of  a 
conflict,  does  not  seem  to  have  been  dis- 
cussed elsewhere. 

Typewriting,  however,  is  stated  to  be  a 
substitute  for  and  the  equivalent  of  writ- 
ing, in  Deep  River  Nat.  Bank's  Appeal,  73 
Conn.  341,  47  Atl.  675,  where  a  letter  dic- 
tated to  a  stenographer  and  typewritten  is 
held  a  sufficient  compliance  with  that  sec- 
tion of  the  General  Statutes  providing  that, 
"in  actions  against  the  representatives  of 
deceased  persons,  no  acknowledgment  or 
promise  shall  be  sufficient  evidence  of  a 
new  or  continuing  contract  to  take  the  case 
out  of  the  statute  of  limitations,  unless  the 
same  be  contained  in  some  writing  made  or 
signed  by  the  party  to  be  charged  thereby." 

And  it  has  been  held  that  typewriting  is 
not  printing  within  the  court  rule  requir- 
ing abstracts  of  records  and  briefs  to  be 
IJLa.1915D. 


printed.  Carroll  v.  Holmes,  19  111.  App. 
564;  Johnson  County  v.  Bryson,  26  Mo. 
App.  484;  Franco- American  Loan  &  Bldg. 
Asso.  V.  Joy,  61  Mo.  App.  162;  Keating  v. 
Lewis,  74  Mo.  App.  226;  Buckingham  v. 
Reid,  6  Idaho,  312,  48  Pac,  1069;  Sunday 
V.  Hagenbuch,  18  Pa.  Co.  Ct.  640  (type- 
written bill)  ;  National  Bank  v.  Lovenberg, 
63  Tex.  506;  State  v.  Oleson,  9  Wash.  186, 
37  Pac.  419. 

And  there  seems  to  be  in  Buffalo  &  St. 
M.  R,  Co.  V.  Philadelphia  &  E.  R.  Co.  174 
Pa.  263,  34  Atl.  561,  a  recognition  of  the 
fact  that  typewriting  is  not  printing,  and 
that  in  equity  proceedings  the  one  cannot 
be  substituted  for  the  other. 

In  Sunday  v.  Hagenbuch,  18  Pa.  Co.  Ct. 
540,  it  is  stated  in  the  syllabus  that  under 
the  act  of  June  18,  1895,  P.  L.  125,  type- 
writing is  given  the  same  legal  force,  mean- 
ing, and  effect  as  writing. 

But  typewritten  notices  are  in  State  ex 
rel.  Coleman  v.  Oakland,  69  Kan.  784,  77 
Pac.  694,  held  sufficient  to  meet  the  statu- 
tory requirement  as  to  posting  printed  no- 
tices of  application  to  organize  city  of  tldrd 
class.  J.  D.  C. 
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Testimony  of  defendant  Craig  was  prop- 
erly stricken  out. 

Bank  of  Leadville  v.  Allen,  6  Colo.  594; 
Foy  V.  Blackstone,  31  111.  538,  83  Am.  Dec. 
246;  MacRitchie  v.  Johnson,  49  Kan.  321, 
30  Pac.  477;  Violet  v.  Rose,  39  Neb.  660, 
68  N.  W.  216;  Livingston  v.  Roberts,  18 
Fla.  70;  Blair  v.  Buser,  Wilson  Super.  Ct. 
(Ind.)  333;  Farmers'  &  M.  Ins.  Co.  v.  Dob- 
ney,  62  Neb.  213,  97  Am.  St.  Rep.  624,  86 
N.  W.  1070;  Nebraska  Teleph.  Co.  v.  Jones, 
60  Neb.  396,  83  N.  W.  197,  8  Am.  Neg.  Rep. 
270;  Wittenberg  v.  Mollyneaux,  60  Neb. 
583,  83  N.  W.  842. 

Beard,  J.,  delivered  the  opinion  of  the 
court : 

This  is  an  action  on  a  promissory  note 
brought  by  the  defendant  in  error  against 
the  plaintiffs  in  error.  Trial  was  had  to  the 
court,  and  judgment  rendered  in  favor  of 
plaintiff  below,  and  defendants  bring  error. 

The  note  was  given  by  the  Acme  Coal 
Company,  and  indorsed  by  Ora  Darnall  and 
A.  K.  Craig,  and  payable  to  the  order  of 
the  United  States  Iron  Works  Company, 
and  by  said  company  indorsed  to  the  bank. 
The  note  bears  date  November  9,  1912,  is 
for  $1,589.15,  due  ninety  days  after  date, 
with  interest  from  date.  A  blank  printed 
form  was  used,  and  the  blanks  filled  in  on 
a  typewriter,  and. in  the  blank  space  for 
the  rate  of  interest,  after  the  printed  word 
"at,"  the  typewritten  figures  and  words  are 
"7  per  cent  from  date."  There  is  a  circle 
drawn  around  the  figure  7  with  a  pen  and 
ink,  and  above  it  is  the  figure  8,  also  made 
with  pen  and  ink.  The  defendants  denied 
the  execution  of  the  note,  but  averred  that 
if  they  did  execute  it,  it  was  given  in  re- 
newal of  a  former  note  dated  August  3, 
1912,  which  was  given  for  a  part  of  the  pur- 
chase price  of  certain  pit  cars  for  use  in 
the  coal  company's  mines;  that  said  cars 
were  purchased  from  the  iron  works  com- 
pany by  the  coal  company  under  an  agree- 
ment that  they  were  to  be  of  the  same  kind 
and  in  all  substantial  respects  like  cars 
formerly  purchased  by  the  coal  company 
from  the  iron  works  company;  alleged  cer- 
tain defects  in  the  cars  which  could  not  be 
discovered  by  inspection,  but  which  the 
iron  works  company  knew  or  should  have 
known,  and  that  the  cars  were  practically 
worthless.  That  the  cars  were  delivered 
during  the  year  1911  and  fore  part  of  the 
year  1912.  That  the  plaintiff  knew  or 
should  have  known  that  said  cars  were  de- 
fective and  useless  and  worthless  to  the  coal 
company,  and  if  it  purchased  the  note  in 
suit  it  did  not  do  so  in  good  faith,  but  for 
the  purpose  of  defeating  the  coal  company's 
claim  for  damages  against  the  iron  works 
company. 
L.R.A.1915D. 


The  defendants  contend  that  the  note  is 
not  a  negotiable  instrument  by  reason  of 
an  uncertainty  in  the  rate  of  interest  it 
bears  appearing  on  its  face,  there  being  a 
conflict  between  the  rate  as  inserted  in  the 
printed  blank  by  the  typewriter,  and  that 
with  pen  and  ink.  The  rule  of  construction 
provided  by  our  statute  (it  being  what  is 
known  as  the  uniform  negotiable  instru- 
ment act)  is,  where  there  is  a  conflict  be- 
tween the  written  and  printed  provisions  of 
the  instrument,  the  written  provisions  pre- 
vail. Comp.  Stat.  1910,  §  3176,  subdiv.  4. 
Had  the  figure  "7"  been  printed  in  the 
blank  as  it  was  printed  on  a  printing  press, 
and  the  figure  "8"  written  with  pen  and  ink, 
the  rule  of  the  statute  would  unquestion- 
ably apply.  The  question  here  is:  Is  that 
portion  of  this  note  which  is  typewritten  to 
be  considered  as  printed,  or  as  written? 
When  we  consider  what  we  conceive  to  be 
the  reason  for  the  rule  as  laid  down  in  the 
statute,  and  the  connection  in  which  the 
words  *'written"  and  "printed"  are  there 
used,  we  think  the  question  is  not  difficult 
of  solution.  The  printed  form  or  blank  is 
used  for  convenience,  and  is  prepared  in  ad- 
vance of  the  final  agreement  between  the 
parties;  and  when  a  conflicting  provision 
is  afterward  inserted  therein  in  writing,  the 
natural  and  reasonable  presumption  is  that 
the  later  and  written  provision  expresses 
the  true  intent  of  the  parties.  The  word 
"writing"  is  deflned  in  the  Century  Dic- 
tionary: "Specifically,  as  distinguished 
from  printing,  stamping,  incision,  etc.,  the 
act  or  art  of  tracing  graphic  signs  by  hand 
on  paper,  parchment,  or  any  other  material, 
with  a  pen  and  ink,  style,  pencil,  or  any 
other  instrument.** 

And  the  word  "print**  is  defined  by  the 
same  authority:  "Specifically,  to  stamp  by 
direct  pressure,  as  from  the  face  of  types, 
plates,  or  blocks  covered  with  ink  or  pig- 
ments; impress  with  transferred  characters 
or  delineations  by  the  exercise  of  force, 
as  with  a  press  or  some  other  mechanical 
agency.** 

And  "typewriting"  is  defined:  "The 
process  of  printing  letter  by  letter  by  the 
use  of  a  typewriter."  When,  as  in  this 
case,  it  clearly  appears  from  an  inspection 
of  the  instrument  that  the  blank  form  used 
was  "printed,"  using  that  term  in  its  com- 
mon and  ordinary  sense,  and  the  blanks 
therein  are  filled  in  on  a  typewriter,  and  it 
then  further  appears  that  there  is  a  con- 
flict between  a  typewritten  provision  and 
one  afterward  made  with  pen  and  ink,  we 
think  the  typewritten  portion  of  the  instru- 
ment must  be  considered  as  "printed**  with- 
in the  meaning  of  the  statute.  We  do  not 
wish,  however,  to  be  understood  as  holding 
that   in   all   cases   and   under   all   circum- 
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stances  typewriting  is  to  be  construed  as 
printing;  but  that  in  the  circumstances 
here  presented  it  is  to  be  so  construed,  and 
that  the  rule  adopted  by  the  statute  ap- 
plieSy  and  that  the  rate  of  interest  in  the 
note  is  not  uncertain,  and  that  it  is  a  nego- 
tiable instrument.  Nor  have  we  overlooked 
the  further  provisions  of  the  statute 
(§  3349)  with  reference  to  the  construc- 
tion of  words,  i>iz.:  "In  this  chapter,  un- 
less the  context  otherwise  requires:  .  .  . 
'Written'  includes  printed  and  'writing*  in- 
cludes print." 

To  so  construe  those  words  in  the  case 
before  us  would  render  the  rule  prescribed 
by  §  3175  meaningless  and  of  no  force; 
and  in  our  opinion  the  case  comes  within 
the  exception,  "unless  the  context  other- 
wise requires.** 

The  defendants  further  alleged  in  their 
amended  answer  (upon  which  the  case  was 
tried)  that  they  relied  upon  the  agreement 
and  representations  of  the  iron  works  com- 
pany that  the  cars  were  like  the  cars  pur- 
chased prior  to  1911  and  could  be  used  for 
the  purpose  for  which  they  were  intended, 
and  it  was  by  reason  of  said  agreement  and 
representations  that  the  coal  company  was 
induced  to  buy  and  did  buy  said  cars.  As  to 
those  allegations,  counsel  for  plaintiffs  in 
error  say  in  their  brief:  "By  failure  to 
deny,  the  reply  of  defendant  in  error  admits 
the  ninth  paragraph  of  the  answer,** — 
that  being  the  paragraph  containing  said 
allegations. 

If  a  reply  was  necessary,  the  reply  to  the 
original  answer  denied  the  new  matters  set 
up  in  the  answer;  and  we  find  in  the  record 
a  written  stipulation  signed  by  the  attor- 
neys for  the  respective  parties  and  filed  in 
the  court  below,  that  the  reply  filed  to  the 
original  answer  should  stand  as  the  reply 
to  the  amended  answer.  That  point  is  not 
therefore  well  taken. 

The  note  being  negotiable,  the  statute 
provides  (§  3217)  :  "Every  holder  is 
deemed  prima  facie  to  be  a  holder  in  due 
course;  but  when  it  is  shown  that  the  title 
of  any  person  who  has  negotiated  the  in- 
strument was  defective,  the  burden  is  on 
the  holder  to  prove  that  he  or  some  person 
under  whom  he  claims  acquired  the  title  as 
a  holder  in  due  course.*' 

And  by  $  3213,  id. :  'The  title  of  a  per- 
son who  negotiates  an  instrument  is  de- 
fective within  the  meaning  of  this  chapter 
when  he  obtained  the  instrument  or  any 
signature  thereto,  by  fraud,  duress,  or  force 
and  fear,  or  other  unlawful  means,  or  for 
an  illegal  consideration,  or  when  he  nego- 
tiates it  in  breach  of  faith,  or  under  such 
circumstances  as  amount  to  a  fraud." 

Assuming  the  allegations  of  the  amended 
answer  to  be  sufficient  to  present  the  issue  ' 
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of  defective  title  in  the  iron  works  com- 
pany on  the  ground  of  false  representatiouB 
and  fraud  in  procuring  the  note,  the  evi- 
dence, including  certain  testimony  stricken 
out  by  the  court  on  plaintiff*s  motion,  is 
insufiiclent  to  establish  those  allegatioxis. 
The  most  that  can  be  said  of  it  is  that  it 
tended  to  prove  a  breach  of  contract.  It 
was  to  the  effect  that  the  iron  works  com- 
pany agreed  to  furnish  cars  like  those  previ- 
ously purchased  by  the  coal  company  from 
it,  but  failed  to  do  so.  There  is  an  entire 
lack  of  any  evidence  that  the  plaintiff  had, 
prior  to  or  at  the  time  it  purchased  the 
note,  any  notice  or  knowledge  of  any  de- 
fect or  infirmity  in  the  note,  or  knowledge 
of  9uch  facts  that  in  its  action  in  taking 
the  instrument  amounted  to  bad  faith; 
which  notice .  or  knowledge  wa^  necessary 
to  let  in  the  defense  of  failure  of  considera- 
tion, breach  of  contract,  or  breach  of  im- 
plied warranty.  Ireland  v.  Shore,  91  Kan. 
326,  137  Pac.  926.  The  finding  of  the  dis- 
trict court  is  general,  but  it  must  neces- 
sarily have  held  the  note  to  be  negotiable, 
and  found  that  the  defendants  failed  to  es- 
tablish fraud  in  the  inception  of  the  note, 
or  notice  of  any  infirmity  or  defect  therein, 
or  bad  faith  on  the  part  of  plaintiff  as 
holder  of  the  note. 

We  think  the  record  sustains  the  judg- 
ment, and  it  accordingly'  is  affirmed. 

Potter,  Ch.  J.,  and  Scott,  J.,  concur. 


AIiABAMA  SUPREME  COURT. 

BIRMINGHAM      WATERWORKS      GOM- 

i*ANY,  Appt., 

V. 

MARY  B.  BROWN. 

(-—  Ala.  — ,  67  So.  613.) 

Water  company  —  mnnicipal  supply  '— 
special  rates  —  validity. 

A  water  company  which  has  contracted 
with  a  municipal  corporation  to  furnish 
water  to  its  inhabitants  at  a  flat  maximum 
rate  for  dwellings  cannot  make  a  special 
contract  for  meter  rates  with  a  particular 
householder,  and  even  though  it  undertakes 
to  do  so,  it  may  cut  the  supply  off  from  his 
residence  upon  his  refusal  to  pay  the  uni- 
form fiat  rate. 

(Say re,  J.,  dissents.) 

(December  17,  1914.) 

yote, --^  Right  of  \cater  or  light  cotn" 
party  to  discriminate  hetween  con* 
sutners  as  to  rates. 

This  note  is  supplementary  to  the  note 
appended  to  State  ex  reL  Ferguson  v.  Bir- 


BntMINGHAM  WATERWORKS  CO.  v.  BROWN. 


1087 


APPEAL  hj  defendant  from  a  judgment 
of  the  CJircuit  Court  for  Jefferson 
County  in  phtintilTs  faror  in  a  suit  to  re- 
cover damages  for  breach  of  a  contract  to 
supply  water-  by  meter  measurement.  Re- 
versed. 

The  facts  are  stated  in  the  opinion. 

Meesrs.  John  liondon  and  Henry  Fittt, 
for  appellant: 

The  contract  is  unenforceable. 

Brown  v.  Birmingham  Waterworks  Co. 
169  Ala.  230,  52  So.  915;  State  ex  reL 
Ferguson  v.  Birmingham  Waterworks  Co. 
164  Ala.  586,  27  L.RJ^.(N.S.)  674,  137  Am. 
St.  Rep.  69,  51  So.  354,  20  Ann.  Cas.  951. 

The  true  construction  of  the  special  con- 
tract is  that  plaintiff  thereby  agreed  to  pay 
for  water  consumed  according  to  meter 
measurement  and  without  regard  to  wheth- 
er the  amount  thus  to  become  due  was 
more  or  less  than  the  amount  which  she 
would  have  had  to  pay  under  the  flat  rate. 

Birmingham  v.  Birmingham  Waterworks 
Co.  —  Ala.  — ,  42  So.  10. 


The  gist  of  each  count  of  the  complaint 
it  the  breach  of  a  special  contract  between 
the  plaintiff  and  defendant,  and  punitive 
damages  are  not  recoverable  for  a  breach 
of  contract  in  this  respect,  there  being  a 
plain  distinction  between  damages  arising 
from  tort  and  those  arising  ea>  contractu, 

Birmingham  Waterworks  Co.  v.  Keiley, 
2  Ala.  App.  628,  56  So.  838;  Sutherland, 
Damages,  §§  393,  1095;  Alabama  G.  S.  R. 
Co.  V.  Arnold,  84  Ala.  159,  5  Am.  St.  Rep. 
354,  4  So.  359;  Patterson  v.  South  &  North 
Ala.  R.  Co.  89  Ala.  318,  7  So.  437,  11  Am. 
Neg.  Cas.  71;  Richmond  &  D.  R.  Co.  v. 
Vance,  93  Ala.  144,  30  Am.  St.  Rep.  41,  9 
So.  574;  Alabama  G.  S.  R.  Co.  v.  Hill,  93 
Ala.  514,  30  Am.  St.  Rep.  65,  9  So.  722; 
Floyd  V.  Hamilton,  33  Ala.  235;  Alabama 
G.  S.  R.  Co.  V.  Frazier,  93  Ala.  45,  30  Am. 
St.  Rep.  28,  9  So.  303,  8  Am.  Neg.  Cas.  17 ; 
Birmingham  R.  Light  &  P.  Co.  v.  Drennen, 
175  Ala.  338,  57  So.  879,  Ann.  Cas.  1914C, 
1037;  Highland  Ave.  &  Belt  R.  Co.  v.  Rob- 
inson, 125  Ala.  483,  28  So.  28;   Inman  v. 


mingham  Waterworks  Co.  27  L.R.A.(N.S.) 
674. 

For  the  effect  of  contracts  with  patrons 
to  preclude  regulation  of  rates  of  public 
service  corporations,  see  note  to  Pinney  & 
B.  Co.  V.  Los  Angeles  Gas  &  Electric  Co. 
L.R.A.1915C,  282. 

In  BntMINGHAM  Watebwobks  Co.  v. 
Bbown,  the  court  expressly  overrules  its 
former  decision  in  the  same  case,  reported 
as  Brown  v.  Birmin^am  Waterworks  Co. 
169  Ala.  230,  52  So.  915,  so  far  as  it  held 
that  the  water  company  might  discriminate 
as  to  the  rates  charged  ito  consumers  as 
long  as  the  favorable  rate  was  given  to  the 
consumer  at  the  expense  of  the  company, 
and  did  not  impinge  upon  any  rights  of 
other  consumers,  and  in  effect  overrules 
State  ex  rel.  Ferguson  v.  Birmingham 
Waterworks  Co.  supra,  where  the  rule 
which  is  disapproved  in  the  present  case 
was  first  stat^. 

The  position  taken  in  the  overruled  cases 
seems  to  be,  in  effect,  that  a  corporation 
supplying  the  inhabitants  of  a  city  with 
water  could  discriminate  by  furnishing 
water  to  some  of  its  consumers  at  a  rate 
less  than  the  maximum  permitted  to  be 
charged  by  ordinance,  on  the  theory  that 
the  other  consumers  were  not  injured,  in- 
asmuch as  they  were  not  required  to  pay  a 
higher  rate  than  the  company  was  per- 
mitted by  law  to  charge.  The  fallacy  of 
this  reasoning,  asidie  from  the  advantage 
which  the  consumer  receiving  a  lesser  rate 
might  acquire  over  consumers  who  were 
compelled  to  pay  a  higher  rate,  lies  in  the 
fact  that,  by  granting  the  lesser  rates  to 
certain  customers,  the  company  to  that 
extent  reduces  its  earning  power  and  there- 
fore undermines  the  basis  foT  a  future  gen- 
eral reduction  of  rates  beneficial  to  all  con- 
sumers; and  in  adopting  the  rule  that  no 
discrimination  is  permissible  the  court  puts 
L.R.A.1915D. 


itself  in  accord  with  the  general  rule  as 
stated  in  the  earlier  note,  that  a  corpora- 
tion or  municipality  authorized  to  supply 
water  or  light  to  inhabitants  of  a  mu- 
nicipality may  not  discriminate  as  to  the 
rates  charged;  at  least,  among  consumers 
of  the  same  class. 

In  Montgomery  v.  Greene,  180  Ala.  322, 
60  So.  900,  the  court  recognized  the  general 
rule  as  above  stated  and  applied  it  in  a 
case  where  a  city  charged  a  higher  rate  for 
water  to  persons  residing  outside  the  city 
proper,  but  within  the  police  limits  of  the 
city,  tiian  was  charged  to  the  inhabitants 
of  the  city  itself,  holding  that  such  higher 
charge  was  an  unlawful  discrimination,  and 
distinguishing  the  Ferguson  Case  on  the 
ground  that  m  that  case  there  was  simply 
a  rate  extended  to  a  few  persons  more 
favorable  than  the  general  rate,  which  was 
maximum  fixed  by  the  contract,  whereas  in 
the  case  at  bar  a  greater  rate  was  charged 
to  a  few  than  was  charged  to  the  public 
generally. 

And  in  the  later  case  of  Montgomery  v. 
Greene,  —  Ala.  — ,  66  So.  783,  arising 
out  of  the  same  controversy,  the  court  held 
that  a  municipality  undertaking  to  supply 
water  to  its  inhabitants  stands  in  no  dif- 
ferent relation  as  to  the  right  to  discrimi- 
nate as  to  rates  than  does  a  private  cor- 
poration. 

In  Pinney  &  B.  Co.  v.  Los  Angeles  Gas  & 
Electric  Corp.  168  Cal.  12,  L.R.A.1915C, 
282,  141  Pac.  620,  involving  the  right  of  a 
municipality  to  regulate  the  rate  charged 
by  a  public  service  corporation  as  affected 
by  contracts  between  the  corporation  and 
customers  already  in  force,  the  court,  in 
response  to  the  contention  that  the  only 
reasonable  use  of  the  police  power  in  the 
matter  of  rate  fixing  is  to  establish  the 
maximum  charge  which  the  public  utility 
may  make  in  leaving  it  open  to  the  utility 
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Ball,  65  Iowa,  543,  22  N.  W.  666;  Lienkauf 
y.  Morris,  66  Ala.  416;  Wilkinson  v. 
Searcy,  76  Ala.  176;  Birmingham  Water- 
works Co.  y.  Wilson,  2  Ala.  App.  581,  56 
So.  760;  Remington  v.  Klrby,  120  N.  C 
320,  26  S.  E.  917;  Walker  v.  Fuller,  29 
Ark.  448;  Gwynn  v.  Citizens'  Teleph.  Co. 
69  S.  C.  434,  67  L.RJl.  Ill,  104  Am. 
St.  Rep.  819,  48  S.  E.  460;  Gerkins  v. 
Kentucky  Salt  Co.  23  Ky.  L.  Rep.  2415,  67 
S.  W.  821,  22  Mor.  Min.  Rep.  189;  Pratt 
V.  Pond,  42  Conn.  318;  Beveridge  v.  Raw- 
son,  51  III.  504;  Garrett  v.  Sewell,  108 
Ala.  521,  18  So.  737;  Snedecor  t.  Pope, 
143    Ala.    275,    39    So.    318. 

Messrs.  A.  G.  Smith  and  £.  D.  Smitb 
for  appellee. 

Be  Graffenried,  J.,  delivered  the  opin- 
ion of  the  court: 

This  is  the  second  appeal  in  this  case. 
On  the  first  appeal  this  court  upheld,  as 
valid,   the  contract  which  is  the  basis  of 


this  suit.  Brown  v.  Birmingham  Water- 
works Co.  169  AU.  230,  52  So.  915. 

One  of  the  principal  questions  presented 
on  this  appeal  is  whether  this  court,  on  the 
first  appeal,  was  correct  in  upholding  the 
contract  as  valid.  For  this  reason,  as  well 
as  on  account  of  the  importance  of  this 
case,  the  record  has  been  carefully  examined 
in  consultation  by  the  full  bench,  and  thia 
opinion  is  writt^  for  the  purpose  of  ex- 
pressing the  views  of  those  members  of 
the  court  who  appear  as  concurring  in  the 
opinion. 

(1)  In  the  case  of  Smith  v.  Birmingham 
Waterworks  Co.  104  Ala.  316,  16  So.  123, 
this  court  said:  "The  only  cases  in  which 
water  furnished  to  the  'inhabitants'  is  not 
to  be  charged  for  by  measurement  are  speci- 
fied in  the  first  part  of  §  12,  supra,  and 
include  only  'dwellings,'  and  then  for 
'water-closets'  and  'bath  tubs'  for  private 
families.  For  these  the  contract  fixes  a 
definite  amount  for  water  furnished  with- 


to  fix  by  agreement  a  less  charge  for  an  in- 
dividual consumer,  said:  "The  untenable- 
ness  of  this  position,  however,  must  become 
apparent  when  a  moment's  consideration  is 
given  to  the  fact  that  one  of  the  primary 
and  most  important  objects  to  be  attained 
by  rate  regulation  is  the  prevention  of  dis- 
crimination. It  must  be  quite  clear  that  to 
hold  that  the  rate-fixing  power  goes  no 
farther  than  to  name  an  amount  beyond 
which  a  charge  may  not  be  made,  leaves  the 
utmost  room  for  abuse  by  way  of  favoritism 
and  discrimination  within  that  limit.  It 
is,  in  practical  effect,  a  denial  of  the  exist- 
ence of  the  rate-fixing  power  itself." 

In  Economic  Gas  Co.  v.  Los  Angeles,  168 
Cal.  448,  143  Pac.  717,  it  is  held  that  an 
ordinance  which  provides  that  it  shall  be 
unlawful  to  charge  any  person  any  rate 
greater  or  less  than  that  demanded  of  an- 
other for  the  same  service,  and  which  pro- 
hibits the  collection  by  rebate,  drawback, 
or  other  device  of  compensation  for  gas 
greater  or  less  than  or  different  from  the 
rate  fixed  by  the  ordinance,  prohibited  a 
gas  company  from  granting  a  discount  to 
consumers  who  paid  their  bills  before  a  cer- 
tain date.  (As  to  right  of  public  service 
corporation  to  exact  a  penalty  or  added 
amount  for  delay  in  payment,  see  notes  to 
State  ex  rel.  MacMahon  v.  Independent 
Teleph.  Co.  31  L.R.A.(N.S.)  329,  and  Ford 
v.  Vicksburg  Waterworks  Co.  43  L.R.A. 
(N.S.)  63.) 

An  ordinance  of  a  city  engaged  in  the 
business  of  providing  electric  light  to  its 
citizens,  which  provides  for  the  payment 
of  a  penalty  of  50  cents  in  addition  to  any 
bills  which  may  be  in  arrear  as  a  condition 
of  having  electric  service  reinstated  when 
it  has  been  discontinued  because  of  failure 
to  pay  the  charges,  where  no  charge  is  made 
for  turning  on  and  off  the  current  to  cus- 
tomers who  are  not  in  arrears,  is  discrimi- 
native and  unlawful.  State  ex  rel.  She- 
L.R.A.1915D. 


waiter  v.  Jones,  141  Mo.  App.  299,  125  S. 
W.  1169. 

A  contract  between  a  municipality  and 
an  electric  company  by  which  the  electric 
company  agreed  to  furnish  electricity  for 
lighting  purposes  to  all  of  the  public  build- 
ings of  the  municipality  in  exchange  for 
the  privilege  of  maintaining  its  lines  on  the 
city  streets,  although  lawful  when  made, 
became  unlawful  upon  the  passage  of  a 
statute  which  prohibited  the  making  or 
giving,  directly  or  indirectly,  any  undue  or 
unreasonable  preference  or  advantage  to 
any  corporation  or  to  any  locality.  Public 
Service  Electric  Co.  v.  Public  Utility  Comrs. 
—  N.  J.  L.  — ,  P.  U.  R.  1915C,  229,  93  Atl. 
707. 

Legislative  authority  given  to  a  munici- 
pality engaged  in  furnishing  water  to  its 
inhabitants  '*to  assess  and  collect  from 
time  to  time  a  water  rent  of  suflicient 
amount,  in  such  manner  as  they  may  deem 
most  equitable,  upon  all  tenements  and 
premises  supplied  with  water,"  must  be 
taken  as  meaning  the  power  to  fix  general 
rates  which  shall  be  assessed  equally  upon 
all  water  takers  of  a  given  kind,  and  does 
not  give  the  board  having  control  of  such 
matter  power  to  tie  the  hands  of  a  city 
for  a  period  of  years  by  special  contracts 
entered  into  with  individual  customers. 
Lake  Shore  &  M.  S.  R.  Co.  v.  Elyria,  22 
Ohio  C.  C.  449. 

In  Kilbourn  City  v.  Southern  W^isconsin 
Power  Co,  149  Wis.  168,  135  N.  W.  499, 
an  arrangement  between  the  city  and  a 
power  company  by  which,  ostensibly,  the 
power  company  paid  for  certain  privileges 
in  the  city  and  the  city  paid  for  electrical 
current  furnished  to  it  by  the  power  com- 
pany, but  in  reality  the  arrangement  was 
a  subterfuge  to  enable  the  city  to  receive 
its  electrical  current  free  of  charge,  in 
evasion  of  the  public  utility  law  whidk 
made  It  unlawful  for  a  public  utility  to  de- 
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out  regard  to  measurement.  We  would 
not  be  understood  as  holding  that  the  desig- 
nated classes  could  abuse  the  privileges  by 
unnecessary  extravagence  or  waste  of 
water;  but  for  the  use  of  water  in  reason- 
able quantities,  sufficient  without  incon- 
venient economy  for  the  purposes  men- 
tioned,  the  rates  are  fixed." 

The  above  opinion  was  rendered  by  a 
court  which  is  regarded  by  the  profession 
as  one  of  exceptional  ability,  and  sinee  the 
rendition  of  that  opinion  this  court  has  not 
— except  in  the  opinion  rendered  on  the 
first  appeal  in  this  case — upheld  as  legal 
any  contract  covering  rates  for  water  fur- 
nished by  the  water  company  to  residences 
in  the  city  of  Birmingham  which  did  not 
conform  to  the  ordinance  contract  made  by 
the  water  company  with  the  city  of  Birm- 
ingham as  construed  in  the  above  case. 
The  fiat  rate  provided  in  said  ordinance 
contract  for  residences  is  the  maximum 
rate  which   can  be  charged  by  the  water 


company  for  water  furnished  to  residences, 
and  whik  undoubtedly  that  rate  may  be 
lawfully  reduced,  no  reduction  can  be  up« 
held  which  is  not  operative  alike  upon  all 
who  occupy  the  same  class,  and  which  is 
discriminatory  in  its  character.  Birming- 
ham Waterworks  Co.  v.  Birmingham,  — 
Ala.  — ,  42  So.  10;  Birmingham  Water- 
works Co.  y.  Truss,  136  Ala.  580,  33  So. 
657;  Mobile  v.  Bienville  Water  Supply  Co. 
130  Ala.  384,  30  So.  445. 

In  the  above  case  of  Birmingham  Water- 
works Co.  V.  Birmingham,  supra,  this  court, 
in  holding  that  the  city  court  of  Birming- 
ham, sitting  in  equity,  erred  in  sustaining 
the  demurrer  to  paragraph  J  of  the  bill  of 
complaint  in  that  case,  in  reality  declared 
that  contracts  containing  stipulations  simi- 
lar to  those  contained  in  the  contract  now 
under  consideration  were  illegal.  On  the 
former  appeal  in  tiiis  case  this  court,  in 
the  effort  to  sustain  the  contract  now  un- 
der consideration,  said:     "The  second  prop- 


mand,  collect,  or  receive  any  rate,  toll,  or 
charge  not  specified  in  the  schedule  of  rates 
required- to  be  filed,  was  held  to  be  invalid, 
the  court  saying  that  the  village  was  one 
of  the  patrons  of  the  defendant,  and  that 
it  was  entitled  to  receive  the  same  consid- 
eration in  the  matter  of  rates  and  charges 
that  any  other  person  was  ^titled  to  re- 
ceive; no  less,  no  more. 

A  customer  of  a  water  company  which 
supplies  water  to  the  public  is  entitled  to 
enjoin  it  from  cutting  off  his  supply  be- 
cause of  his  refusal  to  pay  water  rates 
which  were  unreasonable,  because  discrimi- 
natory as  compared  with  rates  charged  to 
others  similarly  situated*  Ball  v.  Texar- 
kana  Water  Corp.  —  Tex.  Civ.  App.  — ,  127 
S.  W.  1068. 

But  a  public  service  corporation  may  law- 
fully classify  its  patrons  and  charge  dif- 
ferent rates  for  each  character  of  service, 
provided  the  classification  is  not  unjust  and 
the  rate  does  not  given  an  undue  or  un- 
reasonable preference  or  advantage  to  or 
make  an  imfair  discrimination  among  its 
patrons  and  consumers,  under  the  same  or 
substantially  similar  circumstances  and  con- 
ditions. Elk  Hotel  Co.  v.  United  Fuel  Gas 
Co.  —  W.  Va.  — ,  L.RA.— ,  83  S.  E.  922. 

So  a  lower  rate  for  natural  gas,  given  to 
hotels  which  installed  boilers,  than  that 
given  to  other  hotels  where  boilers  were  not 
installed,  but  open  grates  and  stoves  used, 
the  agreement  with  the  former  class  of 
hotels  being  that  the  special  service  for 
boilers  might  be  cut  off  at  any  time  that 
the  gas  was  needed  to  supply  the  demand 
for  domestic  use  and  use  in  hotels  having 
only  the  stove  and  grate  service,  was  not 
unlawfully  discriminatory.     Ibid. 

And  the  fact  that  a  water  company 
charges  a  state  institution  located  outside 
of  the  municipality  a  higher  rate  than  it 
charges  to  consumers  in  the  municipality 
does  not  necessarily  show  unlawful  dis- 
L.RA..1916D.  69 


crimination.  People  v.  Albion  Waterworks 
Co.  140  App.  Div.  646,  125  N.  Y.  Supp.  589. 

Likewise  in  Steinman  v.  Edison  liilectric 
Illuminating  Co.  43  Pa.  Super.  Ct.  77,  a 
division  of  the  customers  of  an  electric  com- 
pany into  two  classes,  consisting,  first,  of 
those  whose  business  required  the  consump- 
tion of  not  less  than  a  fixed  amount  of  elec- 
tric current  annually,  and  who  would  agree 
to  bind  themselves  by  a  contract  extending 
over  a  period  of  years  to  purchase  their 
entire  supply  of  current  from  the  company, 
and  the  second  to  embrace  all  those  whose 
consumption  of  electric  current  was  smaller 
than  the  amount  so  fixed,  and  who  remained 
at  liberty  to  buy  or  not  buy  from  the  de- 
fendant, as  inclination  or  business  advan- 
tage might  direct,  giving  to  the  former 
class  a  lower  rate  per  unit,  was  held  not  to 
be  an  unlawful  discrimination. 

The  fact  that  a  water  company  has  grant- 
ed a  lower  rate  than  that  which  it  was 
legally  entitled  to  charge  by  its  charter 
to  a  certain  customer  is  not  a  defense  to  a 
suit  for  water  furnished  to  another  com- 
pany. Paris  Mountain  Water  Co.  v.  Cam- 
perdown  Mills,  98  S.  C.  304,  82  S.  E.  417. 

In  State  ex  rel.  Raymond  Light  &  Water 
Co.  V.  Public  Service  Commission,  —  Wash. 
— ,  145  Pac.  215,  a  contract  between  cer- 
tain mills  which  had  conveyed  a  water 
plant  to  a  water  company,  part  of  the  con- 
sideration being  that  the  water  company 
agreed  to  furnish  water  to  the  mills  free  of 
charge  for  forty-nine,  years,  was  held  not  to 
be  void,  but  one  which  the  public  service 
commission  could  order  terminated  by  the 
water  company  in  case  such  contract  inter* 
fered  with  the  proper  service  of  the  com* 
pany  to  the  public  generally,  such  contract 
to  be  terml^iated  by  an  agreement  between 
the  parties  or  by  proper  proceedings  in 
which  damages  would  be  awarded  to  the 
mill  companies.  R.  L.  S. 
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Ofiition  is  that  a  eondition  could  arise 
under  the  provisions  of  said  contract  where 
a  greater  charge  could  be  made  by  defend- 
ant than  that  provided  by  the  maximum 
rate;  that  is,  that  the  rate  provided  for 
in  the  contract  for  water  in  excess  of  3,333 
gallons  per  month  is  such  that  the  excess 
could  be  large  enough  to  make  the  rate 
greater  than,  the  maximum  rate  fixed  by 
the  franchise  contract.  We  think  it  suffi- 
cient answer  to  this  argument  to  say  that 
the  parties  contracted  with  full  know^Iedge 
of  what  the  franchise  contract  provided,  as 
well  as  the  law,  and  what  limitations  the 
same  imposed,  and  that  a  proper  construc- 
tion of  the  contract  between  appellant  and 
appellee  would  be  that  there  was  implied 
the  following:  'Provided,  that  the  charge 
fox  water  shall  in  no  case  be  greater  than 
the  maximum  provided  by  said  franchise 
contract,  and,  provided  further,  that  it 
shall  not  be  greater  than  what  is  a  reason- 
able charge.'" 

The  contract  which  is  made  the  basis  of 
this  suit  contains  plain  provisions  to  pay 
for  all  water  in  excess  of  3,333  gallons  per 
month  "by  the  regular   schedule  of  meter 
rates,  which  are  made  a  part  of  this  appli- 
cation   and   agreement."      In    other   words, 
the  contract  now  under  consideration  con- 
tains,   as    already    stated,    provisions    sub- 
Btantially  identical  with  those  which  were 
described  in  paragraph  J  of  the  bill  of  com- 
plaint   considered    in    Birmingham    Water- 
works Co.  V.  Birmingham,  supra,  and  which 
were  in  that  case,  in  effect,  condemned  as 
illegal.    W^e  find  nothing  in  this  record  in- 
dicating  that   since   the   rendition    of   the 
opinion    in    Smith   v.   Birmingham   Water- 
works  Co.  supra,  the  water   company  has 
surrendered    the    right    to    exact    the    flat 
rates  which  are  provided  in  the  ordinance 
contract  for  residences  in  the  city  of  Bir- 
mingham, or  that  any  other  rate  has  been 
legally   provided  for   such   residences,   and, 
this  being  true,  these  rates  are,  in  so  far 
as   the    evidence    in    this    record    discloses, 
the  only  rates  which  the  water  company  has 
the  right  to  offer  to,  or  exact  of,  its  custom- 
ers   in    the    city    of    Birmingham.      Ibid.; 
Birmingham    Waterworks   Co.   v.   Birming- 
ham,  supra;    Birmingham  Waterworks  Co. 
V.  Truss,  135  Ala.  530,  33  So.  657;   Besse- 
mer   v.    Bessemer    City    Waterworks,    152 
Ala.    391,    44    So.    663;    Crosby    v.    Mont- 
gomery, 108  Ala.  498,   18  So.  723;   3  Dill. 
Mun.   Corp.   5th   ed.   p.   2236,    §    1326.     In 
fact,  the  contract  now  under  consideration 
is  a   contract   which   this   court   in    Smith 
V.  Birmingham  Waterworks  Co.  supra,  ex- 
pressly  declared   the  waterworks  company 
had  no  authority,  under  its  ordinance  con- 
tract, to  make  with  its  customers. 

(2)   In  the   opinion  on  the   first  appeal 
L.R.A.1915D. 


this  court  said  that  the  "Birmingham 
Waterworks  ComjJany  had  a  right  to  con- 
tract with  an  individual  to  furnish  water 
at  a  less  rate  than  the  maximum  rate  fixed 
by  said  franchise  contract,  and  less  than 
that  charged  other  individuals  for  similar 
service  so  long  as  the  'discrimination  is  en- 
joyed by  those  having  the  favored  rate  at 
the  expense  of  the  company,  and  does  not 
impinge  upon  any  rights  of  other  consum- 
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ers. 

This  statement  was  based  upon  some  ex- 
pressions which  are  to  be  found  in  State 
ex  rel.  Ferguson  v.  Birmingham  Water- 
works Co.  164  Ala.  586,  27  L.R.A.(N.S.) 
074,  137  Am.  St.  Rep.  69,  51  So.  354, 
20  Ann.  Cas.  961.  In  that  case  there  was 
a  petition  for  a  writ  of  mandamus,  where- 
in it  was  claimed  that  the  company  had 
entered  into  contracts  with  some  consumers 
similarly  situated  with  the  relator,  by 
which  it  had  undertaken  to  furnish  to  them 
water  at  a  rate  less  than  the  maximum 
charges  allowed  by  the  ordinance  contract. 
The  relator  did  not  claim  that  he  was 
charged  more  than  the  maximum  rate,  nor 
that  he  was  charged  more  than  a  reason- 
able price  for  the  water  furnished  him, 
but  he  contended  that  he  was  entitled  to 
receive  water  at  the  most  favorable  rate 
furnished  to  any  others  similarly  situated. 
Upon  these  allegations  of  the  petition  for 
the  writ  of  mandamus  this  court  held  that 
the  relator  was  not  entitled  to  the  writ. 

In  the  opinion  in  that  case  this  court, 
after  declaring  that  "the  business  of  a 
company  furnishing  water  to  the  public  is 
naturally  monopolistic,  and,  being  given  the 
power  of  eminent  domain  to  serve  the  needs 
of  the  public  more  effectually,  must  serve 
all  consumers  with  equal  facilities  without 
discrimination,"  indicated  that  a  contract 
made  by  the  Birmingham  Waterworks  Com- 
pany with  a  favored  customer  at  a  rate 
less  than  the  rate  fixed  for  residences,  etc., 
by  the  ordinance  contract  as  construed  in 
Smith  V.  Birmingham  Waterworks  Com- 
pany, supra,  and  at  rate  less  than  that 
charged  its  other  customers,  might,  under 
certain  circumstances,  be  upheld. 

Til  is  case  of  State  ex  rel.  Ferguson  v.  Bir- 
mingham Waterworks  Co.  supra,  ia  reported 
in  164  Ala.  586,  27  L.R.A.(NJS.)  674,  137 
Am.  St.  Rep.  69,  51  So.  354,  20  Ann.  Cas. 
951,  and  in  a  note  to  that  case  (27  L.R.A. 
■(N.S.)  page  674)  we  find  the  following: 
"It  may  be  stated  as  a  general  proposition 
that  a  corporation  or  mimicipality  author- 
ized to  supply  water  or  light  to  the  inhabit- 
ants of  a  municipality  may  not  discriminate 
as  to  the  rates  charged,  at  least  among 
those  of  the  same  class." 

Cited,  as  sustaining  the  above  proposi- 
tion,  we   find    in   this   note   the   follo^'ing 
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cases*  Danville  v.  Danville  Water  Co. 
180  III.  235,  54  N.  E.  224;  State  ex  rel. 
Latshaw  v.  Water  &  Light  Comrs.  105 
Minn.  472,  127  Am.  St.  Rep.  581,  117 
N.  W.  827;  Griffin  v.  Goldsboro  Water  Co. 
122  N.  C.  208,  41  L.R.A.  240,  30  S.  E.  319; 
Armour  Packing  Co.  v.  Edison  Electric  Il- 
luminating Co.  115  App.  Div.  51,  100  N. 
Y.  Supp.  606;  Cincinnati,  H.  &  D.  R.  Co. 
V.  Bowling  Green,  57  Ohio  St.  336,  41  L.R.A. 
422,  40  N.  E.  121;  Mobile  v.  Bienville 
Water  Supply  Co.  130  Ala.  379,  30  So.  445; 
Snell  V.  Clinton  Electric  Light,  Heat  & 
P.  Co.  196  111.  626,  58  L.R.A.  284,  89  Am. 
St.  Rep.  341,  63  N.  E.  1082. 

When  the  city  of  Birmingham  made  its 
contract  with  the  waterworks  company  it 
intended — and  the  contract  so  provides — 
that  there  should  not  be  any  discrimina- 
tion made  by  the  waterworks  company  in 
the  matter  of  supplying  water  to  the  in- 
habitants of  the  city  of  the  same  class. 
The  maximum  rittes  provided  for  residences 
are  specific  and  certain.  Stability  and 
equality  of  rates  on  the  part  of  a  public 
service  corporation  are  more  important  than 
reduced  rates.  It  was  the  fact  that  with- 
out a  contract  fixing  the  rates  for  water 
there  would  probably  be  instability  and 
inequality  of  rates,  and  out  of  this  instabil- 
ity and  inequality,  unjust  discrimination, 
and  other  unlawful  practices  with  refer- 
ence to  such  rates,  the  city  of  Birmingham 
exacted  the  contract  with  appellant,  and 
by  that  contract  fixed  a  definite,  imiform, 
maximum  rate  for  residences  in  said  city. 
The  law  must  see  that  all  citizens  of  the 
same  class  receive  the  same  treatment  at 
the  hands  of  public  service  corporations, 
and  the  spirit  which  controlled  the  city  of 
Birmingham  in  exacting  this  contract  from 
the  waterworks  company  was  the  same 
spirit  whidi  actuated  the  Congress  of  the 
United  States  in  its  legislation  with  refer- 
ence to  tariffs  for  freight  transported  by 
carriers  engaged  in  interstate  commerce. 
On  that  subject  we  quote  the  following 
from  Poor  v.  Chicago,  B.  &  Q.  R.  Co.  12 
Inters.  Com.  Rep.  418:  "Stability  and 
equality  of  rates  are  more  important  to 
commercial  interests  than  reduced  rates. 
It  was  instability  and  inequality  that  were 
the  special  evils  to  be  remedied;  it  was 
the  possibility  that  one  shipper,  in  one  way 
or  another,  whether  by  mistake  or  other- 
wise, could,  and  actually  did,  get  a  lower 
rate  than  another  shipper,  that  led  to  more 
stringent  legislation." 

The  case  of  Louisville  &  N.  R.  Co.  v. 
McMullen,  6  Ala.  App.  662,  59  So.  683, 
in  which  the  opinion  of  the  court  of  ap- 
peals was  prepared  by  the  writer,  deals  with 
the  many  questions  which  are  now  under 
consideration,  and  cites  some  of  the  au- 
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thorities  which  are  pertinent  to  the  sub- 
ject now  in  hand.  That  the  members  of 
the  public  are  entitled  under  the  law  to 
receive  uniformity  of  treatment  at  the 
hands  of  public  service  corporations,  and 
that  contracts  not  partaking  of  a  private 
nature,  between  public  service  corporations 
and  some  members  of  the  public,  whereby 
special  privileges  are  obtained  which  are 
not  commendable  as  matter  of  right  by  all 
other  members  of  the  public  of  the  same 
class,  will  not  be  upheld,  have  become  tru- 
isms of  the  law;  and  the  trend  of  modern 
legislation,  state  and  Federal,  in  so  far  as 
public  service  corporations  are  concerned, 
has  been  largely  to  that  important  end. 
That  one  member  of  the  public  of  a  particu- 
lar class  shall  not  be  accorded  the  same 
identical  treatment  that  is  accorded  to  an- 
other member  of  the  public  of  the  same 
class,  by  a  public  service  corporation,  is  not 
only  not  in  harmony  with  an  enlightened 
sense  of  right  and  fair  play,  but  is  op- 
posed to  the  true  reasons  upon  which  such 
corporations  are  given  their  franchises 
and  permitted  to  exist.  Indeed,  whenever 
inequality  in  such  treatment  is  attempted 
by  a  public  service  corporation,  dissatisfac- 
tion is  the  necessary  result,  and  this  dis- 
satisfaction ultimately  finds  expression  in' 
unpleasant  and  expensive  litigation. 

The  city  of  Birmingham,  when  it  made 
the  contract  with  the  waterworks  company 
which  was  construed  by  this  court  in  Smith 
y.  Birmingham  Waterworks  Co.  104  Ala. 
315,  16  So.  123,  was  acting  for  all  of  the 
inhabitants  of  the  mimicipality.  While  in 
State  ex  rel.  Ferguson  v.  Birmingham  Water- 
works Co.  supra,  this  court  stated  that, 
under  certain  conditions,  the  Birmingham 
Waterworks  Company  might  vary  the  terms 
of  the  contract  which  it  made  with  the  citr 
for  the  benefit  of  some  favored  customer, 
the  authorities  cited  in  the  note  to  that 
case,  as  it  appears  in  27  L.R.A.(N.S.) 
674,  will  show  with  what  sparingness  the 
courts  of  last  resort  are  willing  to  uphold 
contracts  made  with  public  service  corpora- 
tions which  confer  special  favors  upon  in- 
dividuals with  whom  they  deal  as  servants 
of  the  public. 

The  pronouncement  of  the  courts  in  the 
cases  above  cited,  and  the  undisputed  facts 
in  the  instant  case,  all  show  the  wisdom  of 
the  courts  in  rigidly  holding  public  service 
corporations,  in  their  dealings  with  the 
public,  to  uniformity  in  rates.  In  the  in- 
stant case,  a  contract  by  meter  rates  was 
entered  into.  The  customer  complied  with 
the  letter  of  her  contract  and  tendered  to 
the  water  company  the  amount  due  imder 
the  terms  of  her  contract.  This  amount  the 
company  refused  to  accept,  demanding  the 
amount  which,  under  the  flat  rate,  was  due 
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to  it.  The  customer,  believing  herself  en- 
titled to  the  benefits  of  the  meter  contract 
which  she  had  made  with  the  company,  re- 
fused to  comply  with  the  demands  of  the 
company,  and  thereupon  the  company  cut  its 
water  from  her  residence.  This  act  on  the 
part  of  the  company  has  <!au8ed  the  plaintiff 
great  annoyance,  inconvenience,  suffering 
and  in  addition  to  this  present  resulting 
litigation  has  caused  expense  and  annoy- 
ance to  all  of  the  parties  concerned.  This 
record  discloses  that  the  plaintiff  is  not 
the  only  party  in  Birmingham  with  whom 
the  water  company  has  made  a  contract 
similar  to  that  of  the  plaintiff,  and  all 
of  this  conflict  between  the  parties,  and  all 
of  the  annpyance,  inconvenience,  and  suffer- 
ing which  were  occasioned  the  plaintiff  by 
being  denied  the  defendant's  water  have 
been  due  to  the  lack  of  observance  by  the 
defendant  and  some  of  its  customers  of  the 
^  above  salutary  rules  which  have  been  so 
plainly  announced  by  this  court  in  a  large 
number  of  its  decisions. 

If  contracts  of  this  character  are  to  be 
upheld  and  made  the  basis  of  recovery  in 
an  action  at  law,  then  uniformity  of  water 
rates  in  the  municipality  of  Birmingham 
disappears,  and  the  water  company  may 
discriminate  among  its  customers  as  it 
pleases.  This  the  law  will  not  permit  it  to 
do.  Smith  v.  Birmingham  Waterworks  Co. 
supra;  Birmingham  Waterworks  Co.  v. 
Birmingham,  —  Ala.  — ,  42  So.  10;  Grif- 
fin V.  Goldsboro  Water  Co.  122  N.  C.  206, 
41  L.R.A.  240,  30  S.  E.  319. 
I  (3)  That  there  is  a  divergence  of  views 
among  the  courts  of  last  resort  on  the  ques- 
tion as  to  whether,  at  common  law,  a  pub- 
lic service  corporation  was  under  the  neces- 
sity of  furnishing  to  its  customers  of  the 
same  class  the  same  identical  rates,  there 
can  be  no  doubt.  Lough  v.  Outerbridge, 
143  N.  Y.  271,  25  L.R.A.  674,  42  Am.  St. 
Rep.  712,  38  N.  E.  292;  Louisville  &  E. 
&  St.  L,  Consol.  R.  Co.  v.  Wilson,  132  Ind. 
517,  18  L.R.A.  105,  32  N.  E.  311;  Cowden 
V.  Pacific  Coast  S.  S.  Co.  94  Cal.  470,  18 
L.R.A.  221,  28  Am.  St.  Rep.  142,  29  Pac. 
873;  Griffin  v.  Goldsboro  Water  Co.  supra. 
An  examination  of  those  cases  as  above 
reported,  including  the  notes  and  the  cases 
cited  in  the  briefs  of  counsel,  will  disclose 
the  conflict  to  which  we  refer. 

The  question,  however,  was  set  at  rest, 
in  so  far  as  this  state  and  the  franchise 
contract  of  the  Birmingham  Waterworks 
Company  are  concerned,  by  this  court,  in 
Birmingham  Waterworks  Co.  v.  Birming- 
ham, —  Ala.  — ,  42  So.  10.  In  that  case 
this  court  said:  "An  examination  of  the 
contract  clearly  shows  that  it  was  the  in- 
tention of  the  parties  to  secure  to  the  citi- 
zens of  Birmingham  water  at  reasonable 
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and  uniform  rates,  without  disorimitiatioii 
in  favor  of  or  against  any  citizen  or  number 
of  citizens.     This  was  one  of  the  objects 
sought  to  be  accomplished  by  tiie  parties. 
Not  only  was  this  a  moral  duty,  but  it  was 
a    duty    imperatively    demanded    of    them 
by     the     law.      A    water    company    acts 
not    as    a    private,    but    a  quaai    publio, 
corporation.      'It    enjoys    and    must   exer- 
cise   its    opportunities    for    gain,    subject 
to    its    obligation    to    the    public    that    it 
will    supply    water    without    unjust    dis- 
crimination  and  at  uniform   rates  to  all 
those  along  the  lines  of  its  mains,  who  ap- 
ply and  tender  a  reasonable  compensation.' 
30    Am.    &    Eng.    Enc.    Law,    2d    ed.    426. 
Referring  to  the  principle  above  announced, 
in   Mobile  v.   Bienville  Water  Supply   Co. 
130  Ala.  384,  30  So.  447,  it  is  said:     'The 
principle     announced     is     reasonable     and 
necessary.     Without  it  the  business  inter- 
ests and  domestic  comfort  of  the  communi- 
ty,  so  far  as  dependent  on  supplies  such 
companies  furnish,  would  be  at  their  mercy 
and  make  them  masters,  in  this  regard,  of 
the  city  they  were  established  to  serve.    As 
said  by  the  supreme  court  of  Xorth  Caro- 
lina:    "A  few  wealthy  men  might  combine, 
and,   by  threatening  to   establish  competi- 
tion, procure  very  low  rates,  which  the  com- 
pany might  recoup  by  raising  the  price  to 
others   not   financially   able   to   resist — ^the 
very  class  which  most  needs  protection  of 
the  law.  The  law  will  not  and  cannot  toler- 
ate discrimination  in  the  charges  of  tliese 
quasi  public  corporationa.     There  must  be 
equality  of  rights  to  all  and  special  privi- 
l^es  to  none;  and,  if  this  is  violated  or  un- 
reasonable rates  are  charged,  the  humblest 
citizen   has   the   right   to   invoke   the   pro- 
tection of  the  laws  equally  with  any  other." 
Griffin  v.  Goldsboro  Water  Co.  122  N.   C. 
206,  41  L.R.A.  240,  30  S.  E.  319.     It  will 
thus  be  seen  that  the  complainant  and  re- 
spondent were   without   power  to  make   a 
contract   providing  for   unreasonable  rates 
or    rates   not   uniform   to   consumers;    nor 
could  they  make  a  contract  that  would  per- 
mit discrimination  in  favor  of  certain  citi- 
zens and  against  others." 

See  further  on  the  above  subject,  Mont- 
gomery V.  Greene,  180  Ala.  322,  60  So.  900, 
in  which  the  above  doctrine  is  reaffirmed. 

(4)  The  opinion  on  the  first  appeal  in 
this  case  was  prepared  for  this  court  by  a 
careful  and  painstaking  judge,  and  was, 
after  consultation,  adopted  as  the  law  of 
this  case.  It  may  be  that  it  failed  to  meas- 
ure up  to  the  rigid  exactions  of  the  law  be- 
cause that  sense  of  fair  play  which  dictated 
the  rules  governing  the  subject  of  equality 
of  rates,  which  we  have  above  discussed, 
hesitated  to  concede  to  one  engaged  in  the 
public  service  the  right  to  make   its   own 


BIRMINGHAM  WATERWORKS  CO.  t.  BROWN. 


1003 


violation  of  its  ordinance  contract  with  the 
city  of  Birmingham  a  justification  for  de- 
nying to  the  plaintiff  the  right  of  supply- 
ing her  residence  with  water  under  the 
terms  of  an  agreement  which  it  had  made 
with  her.  The  demands  of  the  rules  of  law 
which  we  have  above  extracted  from  our 
own  cases,  appear  to  be  inexorable,  and 
those  rules  appear  to  rest  upon  foundations 
which  are  not  only  unassailable,  but  which 
were  adopted  for  the  public  good.  In  our 
opinion  the  plaintiff's  contract  with  the 
defendant  was  void  for  the  reasons  which 
we  have  above  stated,  and  we  do  not  think 
that  it  can  be  upheld  in  favor  of  the  plain- 
tiff under  the  doctrines  announced  in  1 
Page  on  Contracts,  §§  330-332,  Packard  v. 
Biyrd,  78  8.  C.  1,  6  L.R.A.(N.S.)  547,  51 
S.  E.  678,  9  Cyc.  550,  and  Trentman  v. 
Wahrenburg,  30  Ind.  App.  304,  65  N.  E. 
1057.  In  this  case  the  parties  made  a 
contract  which  the  policy  of  the  law  pro- 
hibited either  party  to  the  contract  from 
making,  and  it  is  familiar  doctrine  that 
an  agreement  void  as  against  public  policy 
cannot  be  rendered  valid  by  invoking  the 
doctrine  of  estoppel. 

(6)  In  this  case  there  was,  it  Is  true, 
a  dispute  as  to  what  amount  the  plaintiff 
should  pay  the  defendant  for  water  for  her 
residence.  This  dispute  grew  out  of  the 
fact  that  the  plaintiff  and  the  defendant 
had  made  with  each  other  a  contract  which 
was  void  because  the  law  itself  condemned 
the  contract  which  they  made.  The  reason- 
ing, therefore  of  the  supreme  court  of 
Maine  in  Wood  v.  Auburn,  87  Me.  293,  29 
L.R.A.  376,  32  Atl.  908,  and  of  the  supreme 
court  of  Mississippi  in  Cumberland  Teleg. 
A  Teleph.  Co.  v.  Hobart,  89  Miss.  252, 
119  Am.  St.  Rep.  702,  42  So.  349,  has  no 
applicability  to  the  facts  in  this  case. 

(6)  It  follows,  therefore,  that  the  opin- 
ion of  this  court  on  the  former  appeal 
(Brown  v.  Birmingham  Waterworks  Co. 
169  Ala.  230,  52  So.  915),  in  so  far  as 
it  conHicts  with  the  views  expressed  in  this 
opinion,  is  expressly  overruled.  It  also 
follows  that  in  our  opinion  the  trial  judge 
committed  reversible  error  in  giving  to  the 
jury  at  the  request  of  the  plaintiff,  affirma- 
tive instructions  in  her  behalf.  In  our 
opinion,  under  the  evidence  in  this  case  as 
it  is  disclosed  in  the  bill  of  exceptions,  the 
defendant  was  entitled  to  affirmative  in- 
structions in  its  behalf. 

Reversed  and  remanded. 

Anderm>n,  Ch.  J.,  and  McClellan, 
Somerville,  and  Gardner,  J  J.,  concur. 

Kayfleld,  J.,  not  sitting. 

Sayre,  J.,  dissents. 
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Anderson,  Ch.  J.,  concurring: 
While  fully  concurring  in  the  foregoing 
opinion,  I  do  not  wish  to  be  understood  as 
approving  the  contract  in  question  even  if 
the  terms  and  rate  therein  provided  were 
uniform  and  applied  to  all  of  the  dwellings 
of  the  city,  llie  original  ordinance  con- 
tract between  the  waterworks  and  the  city 
has  been  several  times  before  this  court  and 
it  was  then  held  that  said  contract  did  not 
authorize  a  meter  rate  as  to  dwellings,  and 
that  they  had  to  be  supplied  with  water 
under  a  flat  rate.  Smith  v.  Birmingham 
Waterworks  Co.  104  Ala.  315,  16  So.  123; 
Birmingham  Waterworks  Co.  v.  Birming- 
ham, —  Ala.  — ,  42  So.  10.  It  may  be  that 
the  flat  rate  there  provided  was  the  maxi- 
mum rate,  and  that  a  lower  flat  rate,  if 
uniform,  would  be  permissible,  but  to  my 
mind,  a  contract  on  a  meter  rate  is  ques- 
tionable under  any  condition.  On  the  other 
hand,  if  it  be  conceded  that  the  company 
cotild  make  an  uniform  meter  rate  which 
would  b^  less  than  the  Inaximum  flat  rate 
as  fixed  by  the  ordinance  contract,  it  would 
have  to  affirmatively  appear  from  the  last 
contract  that  the  rate  so  fixed  could  not 
exceed  the  maximum  fiat  rate  prescribed 
by  the  ordinance  contract,  and  which  fact 
does  not  appear  in  the  present  contract, 
or  the  provision  guarding  agaiilst  this  point 
was  improperly  read  into  same  upon  the 
former  appeal  of  this  case.  169  Ala.  230, 
52  So.  915.  It  may  be  that  the  sale  of 
water  by  the  meter  rate  is  more  equitable 
to  all  parties  concerned  than  by  the  fiat 
rate,  but  this  court  must  deal  with  con- 
tracts as  they  are,  and  not  as  they  might 
or  should  be. 

Sayre,  J.,  dissenting: 

I  do  not  concur  in  a  reversal  on  the 
ground  taken  in  the  prevailing  opinion. 
I  have  not  examined  the  record  to  see 
whether  there  can  be  other  ground  of  re- 
versal; for,  as  the  case  has  been  decided, 
that  would  be  useless.  I  do  not  take  issue 
with  all  the  broad  generalizations  of  the 
opinion.  It  is  to  be  conceded,  for  example, 
that,  in  the  absence  of  a  statute  controlling 
the  subject,  a  public  service  corporation 
has  no  right  to  make  unreasonable  charges 
for  its  services,  and  that,  if  such  corpora- 
tion exacts  a  compensation  in  excess  of 
that  which  is  reasonable,  the  customer  may 
recover  the  excess  on  an  indebitatus  count. 
Here  the  opinion  proceeds  on  the  notion, 
not  that  plaintiff  was  required  to  pay  too 
much,  but  that  she  may  have  been  let  off 
with  too  little.  Three  things  are  to  be 
noted:  The  ordinance  contract  does  not 
fix  any  rate  absolutely,  but  only  a  maxi- 
mum beyond  which  defendant  could  not  go; 
there  is  no  statute  or  ordinance  requiring 
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uniformity,  though  doubtless  it  would  be 
better  for  convenience  in  administering  the 
law  in  such  cases  that  there  should  be; 
the  defendant  is  a  private  corporation  doing 
business  primarily,  it  is  safe  to  assume, 
for  tlie  benefit  of  its  stockholders.  A 
municipal  corporation  in  many  respects 
stands  on  the  same  footing  as  a  private 
corporation  engaged  in  the  same  line  of 
business.  It  occurs  to  me,  however,  that 
there  is  this  difference,  which  may  be 
worthy  of  consideration:  That  the  public 
are  quasi  stockholders  in  any  municipal 
business  of  a  private  character,  and  its 
members  as  such  are  entitled,  as  matter 
of  law  and  right,  to  uniformity  of  treats 
ment.  Being  a  private  corporation,  defend- 
ant solicited  plaintiff  to  enter  into  a 
contract  wiih  it.  She  did  so.  Defendant 
now  contends,  or  the  opinion  so  holds,  that, 
the  contract  being  void  as  against  a  general 
public  policy  requiring  uniformity,  plain* 
tiff  acquired  under  it  no  rights  which  de- 
fendant is  bound  to  respect.  I  do  not  say 
she  was  entitled  to  the  contract  in  the  be- 
ginning, though,  for  aught  appearing,  she 
may  have  been.  That  she  could  not  have 
required  defendant  to  enter  into  the  con- 
tract, assuming  that  she  was  tendered  a 
contract  unduly  favorable  to  her,  is  all 
that  a  number  of  the  cases  cited  in  the  pre- 
vailing opinion  go  to  prove.  I  do  say  that 
neither  the  legal  nor  the  moral  aspects 
of  the  defendant's  position  with  reference  to 
the  contract  in  question  carries  any  appeal 
to  my  mind. 

In  the  absence  of  statute  or  equivalent 
competent  municipal  ordinance  to  the  con- 
trary, mere  inequality  in  the  charges  made 
by  a  public  service  corporation  does  not  of 
itself  amount  to  an  unjust  discrimination. 
''At  the  foundation  of  the  whole,  matter  lies 
the  common-law  rule,  just  and  well  settled, 
that  in  each  particular  case  there  should 
be  charged  a  reasonable  compensation,  and 
no  more.'*  2  Hutchinson,  Carr.  3d  ed.  § 
521. 

This  was  the  effect  of  the  language  used 
in  State  ex  rel.  Ferguson  v.  Birmingham 
Waterworks  Co.  164  Ala.  686,  27  L.R.A. 
(N.S.)  674,  137  Am.  St.  Rep.  69,  61  So. 
354,  20  Ann.  Cas.  951,  though  it  may  have 
l)een  aside  from  the  precise  question  there 
involved.  The  idea  I  find  to  be  more  clear- 
ly expressed  in  Wagner  v.  Rock  Island,  146 
111.  156,  21  L.R.A.  519,  34  N.  E.  549,  as 
follows:  ''It  is  a  rule  of  the  common  law 
that  parties  carrying  on  business  which  is 
public  in  its  nature,  or  which  is  impressed 
with  a  public  interest,  cannot  select  their 
patrons  arbitrarily,  but  must  serve  all  who 
apply  on  equal  terms,  and  at  reasonable 
rates,  but  this  is  as  far  as  the  rules  of  the 
common  law  seem  to  have  gone.  Thev  do 
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not  require  absolute  uniformity  of  rates, 
nor  forbid  discrimination  by  performing  the 
service  for  one  at  rates  lower  than  those 
exacted  of  others.  The  most  familiar  il- 
lustration of  pursuits  of  tills  character  is 
that  of  a  common  carrier,  and  the  well- 
recognized  rule  is,  that  while  the  carrier 
cannot  select  his  patrons  arbitrarily,  and 
must  furnish  equal  facilities  to  all  and  on 
equal  terms,  he  is  not  forbidden  to  take 
one  customer's  goods  at  an  unreasonably 
low  rate,  or  to  confer  on  that  customer 
other  practical  advantages  in  the  trans- 
portation to  which  competitors  and  the 
general  public  are  not  admitted.  Schouler, 
Bailm.  dc  Carr.  §  380;  Hutchinson,  Carr.  § 
447.  The  same  rule  doubtless,  where  no 
statutory  restriction  has  intervened,  is 
equally  aplicable  to  all  other  kinds  of  busi- 
ness, which  have  become  affected  with  a 
public  interest,  such  as  that  ordinarily  car- 
ried on  by  telegraph  or  gsus  companies)  the 
construction  and  maintenance  of  public 
wharves,  or  maintenance  and  operation  of 
waterworks  in   cities." 

Thi^  proposition  is  discussed  and  ap- 
proved in  Hutchinson  on  Carriers,  ubi 
supra,  and  Schouler  on  Bailments  and  Car- 
riers, 2d  ed.  §  380,  modern  treatises  both, 
where  many  cases,  modern  and.  ancient, 
American  and  English,  are  cited. 

''This  court  can  know  nothing  of  public 
policy  except  from  the  Constitution  and  the 
laws,  and  the  course  of  administration  and 
decision."  License  Tax  Cases,  6  Wall.  462, 
469,  18  L.  ed.  497,  500.  'When  the  will 
of  the  people  has  become  crystallized  into 
legislative  enactment,  and  a  given  subject 
has  been  surrounded  by  regulations,  limita- 
tions, and  restrictions,  the  courts  are  bound 
to  consider  them  as  indicating  a  definite 
policy,  and  to  yield  obedience  thereto." 
Baum  v.  Baum,  109  Wis.  47,  63,  53  L.R.A. 
650,  83  Am.  St.  Rep.  854,  85  N.  W.  122. 
But  here  as  I  have  already  noted,  nothing 
is  fixed  by  the  ordinance  contract  except 
the  maximum  charge,  and,  I  take  it,  this 
court  would  Imrdly  hold  absolutely  void 
contracts  establishing  a  uniform  charge 
more  favorable  to  the  people  of  Birming- 
ham. "The  power  to  refuse  to  enforce  a 
contract  as  against  public  policy  is  one 
of  limits  not  clearly  defined  and  the  courts 
prefer,  in  cases  not  settled  by  recognized 
precedents,  to  use  such  power  only  in  clear 
cases.  The  defense  of  public  policy  is  so 
often  interposed  as  a  last  resort  that  the 
courts  have  become  somewhat  suspicious 
of  it.  .  .  .  There  may  be  said  to  be  a 
strong  tendency  at  modem  law  to  restrict 
the  operation  of  public  policy  as  avoiding 
contracts  to  cases  included  imdcr  reeogniztnl 
legal  principles,  or  under  statutes.''  The 
foregoing  sentences  have  been  collated  from 
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1  Page  on  Coixtracts,  §  326,  a  modem  and 
respectable  authority,  where  many  modern 
adjudicated  cases  are  cited.  Here  plains 
tiff  did  no  wrong,  she  could  not  be  required 
to  know  what  a  reasonable  rate  would 
be,  and  defendant  was  giving  the  same  rate 
to  others.  Nor,  for  that  matter,  does  it 
appear  that  defendant,  in  tendering  the 
contract,  did  any  wrong  or  hurt  to  the  pub- 
lic. The  wrong,  if  any,  may  haTe  been  that 
all  the  citizens  of  Birmingham  were  not 
offered  the  same  rate.  So  far  as  anybody 
knows,  the  reduced  rate,  rather  than .  the 
higher  rate  which  the  court  has  imposed  on 
plaintiff,  was  the  reasonable  rate,  and 
should  be  made  the  uniform  rate.  So,  in 
my  judgment,  the  contract  at  the  bottom 
of  plaintiff's  asserted  right  was  not  Toid, 
and  defendant's  appeal  to  public  policy 
ought  not  to  be  entertained  in  a  court  of 
justice. 

Response  to  Application  for  Rehearing. 

De  Graffenried,  J.: 

On  this  application  for  a  rehearing,  it  is 
argued  that  this  court,  in  effect,  has  held 
that  the.  water  company  may  not  voluntari' 
ly  establish  a  uniform  rate  less  than  the 
maximum  rate  fixed  by  the  ordinance  con- 
tract referred  to  in  the  above  opinion.  li 
is  also  argued  that  this  court  has  in  said 
opinion,  held,  in  effect,  that  said  ordinance 
contract  cannot  be  altered  by  legislative 
action  taken  either  directly  by  the  state, 
or  by  the  state  acting  through  the  city. 

In  the  above  opinion  we  have  confined 
ourselves  to  the  questions  presented  by  the 
record,  and  we  have  undertaken  to  decide  no 
other  question.  The  above  points  which  it 
is  claimed  on  this  rehearing  have  been  de- 
cided, in  effect,  by  the  above  opinion,  have 
not  been  before  us  for  review,  and  they  have 
not,  of  course,  been  decided  by  us.  Those 
points,  not  being  raised  by  this  record,  can- 
not in  this  case  be  passed  upon  by  this 
court. 

(2)  In  so  far  as  the  question  which, 
in  this  case,  we  have  determined,  is  con- 
cerned, we  think  that  the  true  rule  at 
common  law  on  the  subject  was  correctly 
stated  by  the  supreme  court  of  NeW  Jersey 
in  the  following  language:  **l'he  business 
of  the  common  carrier  is  for  the  public,  and 
it  is  his  duty  to  serve  the  public  indifferent- 
ly. He  is  entitled  to  a  reasonable  compen- 
sation, but  on  payment  of  that  he  is  bound 
to  carry  for  whoever  will  employ  him,  to 
the  extent  of  his  ability.  A  private  carrier 
can  make  what  contract  he  pleases.  The 
public  have  Jio  interest  in  that,  but  a  serv- 
ice for  the  public  necessarily  implies  equal 
treatment  in  its  performance,  when  the 
right  to  the  service  is  common.  Because 
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the  institution,  so  to  speak,  is  public,  every 
member  of  the  community  stands  on  an 
equality  as  to  the  right  to  its  benefit,  and, 
therefore,  the  carrier  cannot  discriminate 
between  individuals  for  whom  he  will  ren- 
der the  service.  In  the  very  nature,  then,  of 
his  duty  and  of  the  public  right,  his  con- 
duct should  be  equal  and  just  to  all.  So, 
also,  there  is  involved  in  the  reasonable- 
ness, of  his  compensation  the  same  princi- 
ple. A  want  of  uniformity  in  price  for 
the  same  kind  of  service  under  like  circum- 
stances is  most  unreasonable  and  unjust, 
when  the  right  to  demand  it  is  common. 
It  would  be  strange  if,  when  the  object  of 
the  employment  is  the  public  benefit,  and 
the  law  allows  no  discrimination  as  to  in- 
dividual customers,  but  requires  all  to  be 
accommodated  alike  as  individuals^  and 
for  a  reasonable  rate,  that  by  the  indiroct 
means  of  unequal  prices  some  could  law- 
fully get  the  advantage  of  the  accommoda- 
tion and  others  not.^'  Messenger  .v.  Penn- 
sylvauia  R.  Co.  37  N.  J.  U  531,  18  Am. 
Rep.  754. 

To  the  same  effect  is  Fitzgerald  v.  Grand 
Trunk  R.  Co.  63  Vt.  169,  13  L,R.A.  70, 
3  Inters.  Com.  Rep.  633,  22  Atl.  76.  In- 
deed, we  think  that  the  great  weight  ol 
modern  authority  sustains  the  concLusicMis 
which  have  been  expressed  by  this  court 
in  the  above  opinion. 

The  application  for  a  rehearing  is  over- 
ruled. 

Anderson,  Ch.  J.,'  and  McClellan, 
Somerville,  and  Gardner,  J  J.,  concur. 

SajTe,  J.,  dissents. 

Mayfield,  J.,  not  sitting. 


MINNESOTA  SUPREMB  COURT. 

ELSIE  LEDY,  Appt., 

NATIONAL  COUNCIL  OF  THE  KNIGHTS 
AND  LADIES  OF  SECURITY,  Respt. 

(129  Minn.  137,  151  N.  W.  905.) 

Insurance  —  mntual  benefit  —  suicide  — 
change  of  by-laws. 

1.  Wliere  the  insurance  contract  between 

Headnotes  by  Taylob,  C, 

Note,-^lnmiranc€.:  subsequent  by-law 
excluding  or  reducing  liability  in 
case  of  suicide. 

This  note  supplements  the  note  to  Su- 
preme Conclave,  I.  0.  H.  v.  Rehaii,  46  L.R.A. 
(N.S.)  308,  on  the  same  subject.  And  see 
notes  there  referred  to  on  allied  questions. 

In   harmony   with   the   Illinois  decisions 
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a  fraternal  beneficiary  association  and  its 
members  provided  that  if  the  insured  com- 
mitted suicide,  sane  or  insane,  within  two 
yeaxs,  the  association  should  be  liable  for 
only  one  fifth  the  amount  of  the  benefit  cer- 
tificate, and  that  the  insured  should  be 
bound  by  the  laws  of  the  order  then  in 
force  or  thereafter  enacted,  a  subsequent 
amendment  making  the  suicide  provision 
eflfective  for  a  period  of  five  years  is  bind- 
ing upon  a  member  who  commits  suicide 
while  sane,  and  upon  those  claiming  under 
his  benefit  certificate. 

Evidence  -i-  saDiity. 

2.  Sanity  is  presumed,  and  the  taking  of 
one's  own  life  does  not,  in  itself,  establish 
insanity. 

(March  19,  1916.) 

APPEAL  by  plaintifif  from  a  judgment  of 
the  District  Court  for  Ramsey  County 
denying  her  motion  for  new  trial  of  an 
action  brought  to  recover  the  amount  of  a 
benefit  certificate  which  had  resulted  in  a 
judgment  in  her  favor  for  an  amoimt  less 
than  demanded.     Affirmed. 

The  facts  are  stated  in  the  Commission- 
er's opinion. 

Messrs.  Arthur  Chrlstofferson,  Joseph 
A.  A.  Burnqulst,  and  Alvin  B.  Christof- 
ferson,  for  appellant: 

Before  the  enactment  of  §  8,  chapter  345, 
of  the  Laws  of  1907,  it  was  the  settled  law 
of  this  state  that  all  after -enacted  by-laws, 
in  order  to  be  binding  on  the  insured  and 
his  henefidaries,  must  be  reasonable. 

Thibert  v.  Supreme  Lodge,  K.  H.  78  Minn. 


448,  47  L.RJ^.  136,  79  Am.  St.  Rep.  412» 
81  N.  W.  220;  Tebo  v.  Supreme  Council, 
R.  A.  89  Minn.  3,  93  N.  W.  613;  Olson  v. 
Court  of  Honor,  100  Minn.  117,  8  L.R.A. 
<N.8.)  521,  117  Am.  St.  Rep.  676,  110  N. 
W.  374,  10  Ann.  Cas.  622. 

The  statute  is  not  an  act  which  was  in 
any  manner  intended  to  affect  or  overrule 
the  settled  law  of  the  state  so  far  as  after- 
enacted  by-laws  are  concerned,  and  §  8  of 
said  chapter  merely  enacted  into  statute 
what  was  the  settled  eommon  law  of  this 
state. 

Mr.  William  G.  White,  for  respondent: 

If  a  reason  be  sought  for  the  intent  of 
the  legislature  in  enacting  the  statute,  it 
is  clear  that  it  was  enacted  with  the  intent 
to  supersede  the  requirement  of  law  as 
declared  by  this  court  to  the  effect  that 
after-enacted  amendments  must  be  "reason- 
able." 

Thibert  v.  Supreme  Lodge,  K.  H.  78  Minn. 
448,  47  L.RJ^.  136,  79  Am.  St.  Rep.  412, 
81  N.  W.  220;  Tebo  v.  Supreme  Council, 
R.  A.  89  Minn.  3,  93  N.  W.  613;  Olson  v. 
Court  of  Honor,  100  Minn.  117,  8  L.R.A. 
(N.S.)  621,  117  Am.  St.  Rep.  676,  110  N. 
W.  374)  10  Ann.  Cas.  622;  Rosenstein  v. 
Court  of  Honor,  122  Minn.  310,  142  N.  W. 
331;  Ruder  v.  National  Council,  K.  L.  S. 
124  Minn.  431,  146  N.  W.  118. 

Mr.  H.  B.  Hall  also  for  respondent. 

Taylor,  C.»  filed  the  following  opinion: 
On  February  12,  1908,  defendant,  a  fra- 
ternal beneficiary  association,  issued  a  bene- 
fit certificate  to  Bernard  A.  Ledy  in  which 


set  out  in  that  note,  Pold  v.  North  Ameri- 
can Union,  261  111.  433,  104  N.  £.  4,  af- 
firming 180  111.  App.  448,  where  the  in- 
sured expressly  undertook  bv  hie  certificate 
to  be  bound  by  the  laws,  rules,  and  regula- 
tions thereafter  enacted,  and,  at  the  time 
the  certificate  was  issued,  it  was  provided 
by  a  by-law  that  one  half  the  face  value  of 
the  certificate  should  be  paid  in  case  of  the 
member's  suicide  while  sane  or  insane,  it 
was  held  that  a  subsequently  enacted 
amendment  providing  for  the  payment  of 
only  a  sum  equal  to  the  actual  amount  paid 
in  by  the  insured,  in  case  of  suicide,  was 
valid. 

And  in  Streeper  v.  Mutual  Protective 
League,  186  111.  App.  535,  where  a  certifi- 
cate was  issued  subject  to  all  laws,  rules, 
and  regulations  that  might  thereafter  be 
enacted,  a  by-law  subsequently  enacted 
which  eliminated  the  exceptions  as  to  sui- 
cide committed  in  delirium  resulting  from 
illness,  or  while  the  member  is  under  treat- 
ment for  insanity,  or  after  he  has  been 
judicially  declared  insane,  from  a  previous 
by-law  that  insurer  should  not  be  liable  in 
case  of  suicide  by  a  member,  whether  sane 
or  insane,  except  for  money  contributed  to 
the  benefit  fund  by  him,  was  held  valid. 

And  in  another  Illinois  case,  Seymour  v. 
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Mutual  Protective  League,  171  111.  App. 
114,  where  the  certificate  provided  that  it 
was  issued  upon  the  express  condition  that 
the  insured  should  comply  with  the  con- 
stitution, rules,  and  by-laws  in  force,  or 
that  might  be  in  force  thereafter,  a  subse- 
quent  resolution  which  repealed  a  clause 
that  the  certificate  should  oe  incontestable 
after  it  had  been  in  force  two  years,  and 
left  in  force  a  provision  that  only  the 
amount  paid  as  premiums  should  be  paid 
in  case  of  suicide,  except  in  certain  cases, 
was  held  valid,  since  the  insured  had  agreed 
that  the  by-laws  might  be  repealed  or 
amended. 

And  the  validity  of  such  changes  under 
the  Illinois  law  was  recognized  in  a  Mis- 
souri court  of  appeals  case,  where  the  in- 
surance contract  was  governed  by  the  laws 
of  Illinois,  it  being  held  that  under  the  law 
of  Illinois,  where  the  insured  agreed  in  his 
application  to  comply  with  future  laws  and 
regulations  of  the  order,  and  the  certificate 
issued  provided  that  the  benefit  should  be 
paid  under  the  conditions  of  the  by-law  in 
force,  or  those  thereafter  adopted,  a  subse- 
quently enacted  by-law  expressly  made  ap- 
plicable to  members  admitted  prior  to  its 
passage,  which  provided  only  for  a  return 
of  the  amount  actually  paid  in,  in  case  of 
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plaintiif,  his  wife,  wa«  named  as  beneficiary. 
The  contract  provided  that  the  insured 
should  be  bound  by  the  laws  of  the  order 
then  in  force,  or  thereafter  enaeted.  On 
December  10,  1912,  Ledy  committed  suicide. 
The  laws  of  the  order  in  force  in  1908  pro- 
vided that,  if  the  assured  committed  sui- 
cide within  two  years  after  receiving  his 
certificate,  the  association  should  be  liable 
for  only  one  fifth  the  amount  of  such  cer- 
tificate. By  an  amendment  to  such  laws, 
which  went  into  effect  in  September,  1910, 
the  time  during  which  the  above  provision 
should  be  in  force  was  extended  to  a  period 
of  Ave  years  from  the  issuance  of  the  eer- 
tific|ite.  Ledy  died  by  suicide  about  two 
months  before  the  five  years  expired.  Plain- 
titr  sued  for  the  full  amount  of  the  cer«> 
tificate.  The  trial  court  held  that  she  was 
entitled  to  recover  one  fifth  thereof,  and  no 
more.  She  moved  for  Sr  new  trial  and  ap- 
pealed from  the  order  denying  her  motion. 
The  only  controversy  is  whether  she  is 
entitled  to  recover  the  full  amount  of  the 
certificate,  or  is  limited  to  one  fifth  thereof 
by  the  above  provision.  In  either  event, 
certain  deductions  are  to  be  made  for  the 
benefit  of  the  reserve  fund,  but  these 
amounts  were  agreed  upon  and  are  not  in 
controversy.  The  statute  in  force  when  the 
contract  was  made  provided  that  *'any 
changes,  additions  or  amendments  to  said 
charter  or  articles  of  association,  consti^ 
tutiou  or  laws  duly  made  or  enacted  sub- 
sequent to  the  issuance  of  the  benefit  cer- 
tificate   shall    bind    the    member    and    his 


beneficiaries  and  shall  govern  and  oontrol 
the  contract  in  all  respects  the  same  as 
though  such  changes,  additions  or  amend- 
ments had  been  made  prior  to  and  were  in 
force  at  the  time  of  the  application  for 
membership."     §  3544,  Gen.  Stat.  1913. 

It  is  contended  that  the  amendment  ex- 
tending the  period  during  which  the  suicide 
provision  should  remain  in  force  is  unrea- 
sonable and  void  as  against  contracts  en- 
tered into  before  its  adoption,  unless  the 
rule  announced  in  Thibert  v.  Supreme 
Lodge,  K.  H.  78  Minn.  448,  47  L.R.A.  136, 
79  Am.  St.  Kep.  412,  81  N.  W.  220;  Tebo 
V.  Supreme  Council,  R.  A.  89  Minn.  3,  93 
N.  W.  513;  Olson  v.  Court  of  Honor,  100 
Minn.  117,  8  L.R.A.(N.S.)  521,  117  Am.  St. 
Rep.  676,  110  N.  W.  374,  10  Ann.  Cas. 
622;  RopensteiA  v.  Court  of  Honor,  122 
Minn.  310,  142  N.  W.  331,  and  Ruder  v. 
National  Conncil,  K.  L.  S.  124  Minn.  431, 
146  N.  W.  118,  has  been  changed  by  the 
above  statute;  and  that  the  present  case 
turns  upon  the  construction  to  be  given  to 
that  statute.  We  cannot  assent  to  this 
proposition. 

Where  a  fraternal  beneficiary  association, 
in  the  icontract  for  insurance  entered  faito 
with  its  members,  stipulates  that  they  shall 
be  subject  to,  and  bound  by,  the  subsequent- 
ly enacted  laws  and  regulations  of  the  or- 
der, the  rule  is  well-nigh  universal  that  the 
association  must  exercise  the  power  so  re- 
served in  a  reasonable  manner,  and  that 
a  law  of  the  order  enacted  under  such 
power,  which  Would  make  an  unreasonable 


suicide,  and  which  supplanted  an  earlier 
by-law  which  provided  for  the  payment  of 
only  one  half  the  benefit  in  case  of  suicide 
within  five  years,  was  va.lid.  Kavanaugh  v. 
Supreme  Council,  R.  L.  158  Mo.  App.  234^ 
138  S.  W.  359. 

Generally,  as  to  conflict  of  laws  as  to  in- 
surance contracts,  see  notes  in  63  IkR.A. 
833;  23  L.R.A.(N.S.)  968;  and  52  L.RJ^. 
(N.8.)  276. 

But  the  court  stated  that  such  a  by-law 
would  be  invalid  under  the  Missouri  deci- 
sions, which  had  declined  to  give  effect  to 
these  general  provisions  sufficient  to  au- 
thorize the  insurer  to  reduce,  impair,  or 
destroy  the  indemnity  vouchsafed  in  the 
certificate.  Kavanaugh  v.  Supreme  Coun- 
cil, R.  L.  supra. 

And  in  harmony  with  the  Missouri  court 
of  appeals  cases  set  out  in  the  earlier  note, 
although  the  insured  undertook  by  his  con- 
tract to  be  bound  by  all  by-laws  in  force  or 
that  might  thereafter  be  adopted,  it  was 
held  in  the  following  cases  that  a  subse- 
quently enacted  by-law  which  attempted  to 
abolish  the  time  during  which  a  restricted 
amount  should  be  paid  in  case  of  suicide 
of  the  member  was  invalid,  it  being  held 
that  the  insured's  agreement  did  not  con- 
template that  the  right  to  benefits  to  accrue 
L.R.A.1915D. 


might  be  impaired.  Zimmermann  v.  Su- 
preme Tent,  K.  M.  122  Mo.  App.  691;  Mor- 
ton V.  Supreme  Council,  R.  L.  100  Mo.  Ap|K 
76,  73  S.  W.  259. 

It  has  been  held  by  the  supreme  court  of 
Missouri  in  a  recent  case,  however,  that 
where,  by  the  application  and  certificate, 
the  member  agrees  to  be  bound  by  by-laws 
and  regulations  thereafter  enacted,  a  sub- 
sequently enacted  by-law  reducing  the 
amount  to  be  paid  in  case  of  suicide  is 
valid,  since  such  an  agreement  contemplates 
that  the  contract  might  be  changed  so  as  to 
affect  the  amount  of  the  insurance  to  be 
paid,  especially  in  case  of  suicide.  Claudy 
v.  Royal  League,  269  Mo.  92,  168  S.  W.  693. 

And  in  Washington  in  a  case  where  it 
was  provided  in  the  application,  certificate, 
and  by-laws  that  the  insured  should  be 
bound  by  by-laws  which  should  thereafter 
be  enacted,  a  by-law-  extending  the  con- 
testable period  in  case  of  suicide  from  two 
years  to  five  years  was  held  valid,  since  un- 
der the  agreement  there  was  held  to  be  no 
vested  right  to  have  the  contract  remain 
unchanged,  and  since  the  right  to  commit 
suicide  was  not  a  right  which  the  law  would 
recognize  or  enforce.  Klein  v.  Knights  & 
Ladies  of  Security,  79  Wash.  173.  140  Pac. 
72.  J.  T.  W. 


1098 


MINNESOTA  SUPREME  COURT. 


change  is  the  terms  of  prior  contracts,  is 
void  as  against  such  contracts.     While  the 
courts  differ  little  as  to  the  general  rule, 
they  differ  much  as  to  what  amendments 
are  unreasonable  within  the  meaning  of  the 
rule.     They  agree  quite  generally,  however, 
that  an  amendment  which  relieves  the  asso- 
ciation, in  whole  or  in  part,  from  liability 
in  case  the  assured  intentionally  ends  his 
own  life,  is  not  forbidden  by  the  rule,  and 
is  valid.     Supreme  Commandery,  K.  G.  R. 
V.   Ainsworth,    71    Ala.   436,   46   Am.   Rep. 
332;   Fraternal  Union  v.  Zeigler,  145  Ala. 
289,  39  So.  761;  Scow  v.  Supreme  Council, 
R.  L.  223  111.  32,  79  N.  E.  42;  Knights  of 
Maccabees  v.  Nelson,  77  Kan.  629,  95  Pac 
1052;   Daughtry  v.  Knights  of  Pythias,  48 
La.  Ann.  1203,  55  Am.  St.  Rep.  310,  20  So. 
712;   Domes  v.  Supreme  Lodge,  K.  P.  75 
Miss.  466,  23  So.  191 ;  Lange  v.  Royal  High- 
landers, 75  Neb.  188,  10  L.R.A.(N.S.)   666, 
121  Am.  St.  Rep.  786,  106  N.  W.  224,  110 
N.  W.  1110;  Tisch  v.  Protected  Home  Cir- 
cle, 72  Ohio  St.  233,  74  N.  E.  188;  Supreme 
Lodge,  K.  P.  V.  La  Malta,  95  Tenn.  157,  30 
L.R.A.  838,  31  S.  W.  493;  Clement  v.  Clem- 
ent, 113  Tenn.  40,  81  S.  W.  1249;  Hughes 
v.  Wisconsin  Odd  Fellows  Mut.  L.  Ins.  Co. 
98  Wis.  292,  73  N.  W.  1015.     In  the  above 
cases  it  appeared  that  the  insured  commit- 
ted suicide,  but  it  did  not  appear  that  he 
was  insane.    While  the  various  amendments 
considered  in  those  cases  purported  to  bar 
a  recovery  whether  the  insured  was  sane  or 
insane  at  the  time  of  the  suicide,  and  the 
courts  hold  them  valid  in  language  which 
apparently  upheld  all  the  provisions  there- 
in, the  question  actually  decided  was  that 
they  were  valid  as  against  those  claiming 
under    a    member    who    committed    suicide 
while   sane.     Such   amendments   have   also 
been  held  valid  where  the  insured  committed 
suicide  while  insane.     Supreme  Tent,  K.  M. 
V.   Hammers,   81   111.   App.    660;    Court   of 
Honor   v.   Hutchens,   —   Ind.  App.   — ,   79 
N.  E.  409;  Chambers  v.  Supreme  Tent,  K. 
M.  200  Pa.  244,  86  Am.  St.  Rep.  716,  49 
Atl.  784 ;  Eversberg  v.  Supreme  Tent,  K.  M. 
33  Tex.  Civ.  App.  549,  77  S.'  W.  246.    Other 
courts   have   held    such    amendments   valid 
where  the  insured  was  sane  at  the  time  of 
the  suicide,  but  invalid  where  he  was  in- 
sane and  not  responsible  for  his  act.     In 
Weber  v.  Supreme  Tent,  K.  M.  172  N.  Y. 
490,  92  Am.   St.  Rep.   753,   65  N.   E.  258, 
the  New  York  court  held  that  an  amend- 
ment extending  the  suicide  provision  from 
one   year   to   five   years   was   unreasonable 
and  void  as  to  a  member  who  committed 
suicide  while  insane.     In  the  later  case  of 
Shipnian  v.  Protected  Home  Circle,  174  N. 
Y.   393,   63   L.R.A.   347,   67    N.   E.   83,   the 
court  approved  the  decision  in  the  Weber 
Case,  but  said  that  in  the  Weber  Case  there 
L.R.A.191;)D. 


was  a  finding  that  the  insured  was  insane 
at  the  time  of  the  suicide,  while  there  was 
no  such  finding  iii  the  case  then  under  con- 
sideration, and  held  that  the  insured  was 
presumed  to  have  been  sane,  and  that  the 
amendment  was  valid  in  such  cases  and . 
barred  a  recovery.  In  Supreme  Conclave, 
I.  O.  H.  V.  Rehan,  119  Md.  92,  46  L.R.A. 
(N.S.)  308,  85  Atl.  1036,  Ann.  Cas.  1914D, 
58,  the  court,  after  discussing  the  authori- 
ties, says:  *^We  therefore  hold  upon  what 
we  regard  as  the  safer,  sounder,  and  more 
reasonable  rule  upon  this  question,  that  the 
lifter-enacted  by-law  before  us  is  Hot  bind- 
ing upon  the  plaintiff,  if  her  husband  took 
his  own  life  while  insane,  but  that  it  is 
binding  upon  her,  if  he  committed  suicide 
while  sane." 

In  Plunkett  v.  Supreme  Conclave,  I.  O. 
H.  105  Va.  643,  55  S.  E.  9,  it  did  not  ap- 
pear affirmatively  that  the  insured  was  in- 
sane. The  court  held  that  he  must  be 
deemed  to  have  been  sane,  and  that  the 
by-law  was  therefore  valid  and  binding, 
but  say  they  do  not  determine  whether  it 
would  be  binding  in  case  the  member  had 
been  ■  insane.  In  Olson-  v.  Court  of  Honor, 
100  Minn.  117,  8  L.RJ^.(N.S.)  621,  117 
Am.  St.  Rep.  676,  110  N.  W.  374,  10  Ann. 
Ca«.  622,  this  court  held  that  the  by-law 
there  under  consideratioQ  was  not  valid  or 
binding  in  a  case  where  the  member  was 
insane,  and  under  treatment  for  insanity, 
at  the  time  he  took  bis  own  life.  Whether 
an  amendment  enacting  a  suicide  provision 
is  valid  and  binding  in  a  case  where  the 
insured  committed  suicide  while  sane  does 
not  appear  to  have  been  considered  or  de- 
termined by  this  court.  A  few  courts  have 
held  such  amendments  void  (Lewine  v.  Su- 
preme Lodge,  K.  P.  122  Mo.  App.  647,  99 
S.  W.  821;  Sautter  v.  Supreme  Conclave, 
I.  0.  H.  72  N.  J.  L.  325,  62  Atl.  529) ;  but, 
as  shown  by  the  cases  hereinbefore  cited, 
the  great  majority  of  courts  hold  them 
valid.  The  reasons  assigned  are  various. 
Attention  is  frequently  called  to  th^  fact 
that,  at  common  law,  suicide  was  a  crime 
which  entailed  forfeiture  of  property;  that, 
whilfe  the  successful  perpetrator  is  beyond 
the  reach  of  the  law,  he  commits  an  act 
which  is  malum  in  ae  and  which  the  law 
tries  to  prevent  by  all  the  means  in  its 
power;  that  he  has  no  moral,  legal,  or 
other  right  to  commit  such  an  act;  that 
the  law  cannot  say  that  a  provision  which 
prevents  him  from  fasteninp^  liability  upon 
the  association  by  his  own  criminal  act 
voluntarily  committed  is  unreasonable;  and 
that  such  a  provision  not  only  invades  no 
legal  or  vested  right,  but  takes  away  a 
possible  incentive  to  commit  a  heinous 
offense. 

In   the   instant   case   there   is   no   claim 
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that  the  insured  was  insane,  and  he  is 
presumed  to  have  been  sane.  2  Duhnell's 
Dig.  §  4516.  The  fact  that  he  committed 
suicide  is  not,  in  itself,  sufficient  to  estab- 
lish insanity.  Wilkinson  v.  Service,  249 
111.  146,  94  N.  E.  50,  Ann.  Cas.  1912A,  41, 
and  cases  cited  in  note.  We  think  there 
is  a  wide  distinction  between  a  case  where 
death  results  from  the  irresponsible  act  of 
an  insane  person,  and  a  case  where  it  re- 
sults from  the  intentional  act  of  a  person 
in  his  right  mind;  that  the  amendment  in 
question  cannot  be  declared  unreasonable, 
either  upon  principle  or  authority,  when 
applied  to  a  case  in  which  the  insured  com- 
mitted suicide  while  sane,  even  if  the  stat- 
ute quoted  should  be  construed  as  merely  a 
legislative  enactment  of  the  rule  previously 
recognized  by  this  court;  and  that  plaintifiT 
is  bound  by  the  provision  as  amended. 
Order  affirmed. 
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£.  W.  HARDIN  et  al.»  Plffs.  in  Err., 

V. 

FRANK  DALE  et  al. 
(r-  Okla.  — ,  146  Pac.  717.) 

Bills  and  notes  —  sale  by  corporation 
to  director  —  bona  fides. 

1.  H.  and  others  made,  executed,  and  de- 
livered their  promissory  note  in  payment 
for  school  furniture  to  a  manufacturing 
company  as  payee.  Prior  to  its  maturity, 
the  consideration  failed,  and  the  company 
was  notified  of  that  fact.  By  vote .  of  its 
board  of  directors,  for  value  and  before  ma- 
turity, the  company  sold,  and  through  its 

Head  notes  by  Turner,  J. 


president  conveyed  by  indorsement,  said 
note  to  one  of  its  directors.  Held,  in  a  suit 
thereon  by  him  agaivist  the  makers,  that  he 
was  not  a  purchaser  in  good  faith,  and 
hence  the  court  erred  in  sustaining  a  demur- 
rer to  the  evidence  in  support  of  that  plea. 

Notice  —  by  director  of  affairs  of  cor- 
poration. 

2.  A  director  of  an  industrial  corpora^ 
tion  is  chargeable  with  knowledge  of  every- 
thing it  is  his  duty  to  know  concerning 
commercial  paper  belonging  to  the  corpora- 
tion which  he  undertakes,  as  a  director, 
to  selL 

(February  23,  1915.) 

I?  RROR  to  the  Superior  Court  for  Logan 
1/  County  to  review  a  judgment  in  plain- 
tiffs* favor  in  an  action  brought  to  recover 
the  amount  alleged  to  be  due  on  a  promis- 
sory note.     Reversed. 

The  fact^  are  stated  in  the  opinion. 

Messrs.  J.  F.  McKeel  and  C.  G.  Hor- 
nor,  for  plaintiffs  in  error: 

The  provisions  in  the  note  sued  on,  and 
especially  the  one  providing  that  the  time 
may  be  extended  without  notice,  destroy  its 
negotiable  character. 

Rossville  State  Bank  t.  Heslet,  84  Kan. 
315,  33  L.R.A.(N.S.)  738,  113  Pac.  1052; 
City  Nat.  Bank  v.  Gunter  Bros.  67  Kan.  227, 
72  Pac.  842;  Sykes  v.  Citizens*  Nat.  Bank, 
69  Kan.  134,  76  Pac.  393,  78  Kan.  688,  19 
L.R.A.(N.S.)  665,  98  Pac.  206;  Overton  v. 
Tyler,  3  Pa.  346,  45  Am.  Dec.  645;  Woods 
V.  North,  84  Pa.  407,  24  Am.  Rep.  201; 
Mitchell  V.  St.  Mary,  148  Ind.  Ill,  47  N.  E. 
224;  Glidden  v.  Henry,  104  Ind.  278,  54  Am. 
Rep.  316,  1  N.  E.  369;  Rosenthal  v.  Rambo, 
28  Ind.  App.  265,  62  N.  E.  637 ;  Merchants' 
&  M.  Sav.  Bank  v.  Fraze,  9  Ind.  App.  161, 
53  Am.  St.  Rep.  341,  36  N.  E.  378;  Oyler  v. 


Note,  —  l9  officer  or  employee  of  cor* 
poratlon  chargeable  toith  Ub  hnowU' 
edge  of  infirtnities  in  coniniercial 
paper  purcluised  from  it. 

The  present  note  is  supplementary  to  the 
note  on  the  same  subject  appended  to  Mc- 
Carty  v.  Kepreta,  48  L.R.A.(N.S.)  65. 
Hardin  v.  Dale,  holding  that  a  director 
in  an  industrial  corporation  who  purchases 
from  it  for  value  a  negotiable  instrument 
not  yet  due  cannot  be  a  holder  thereof  in 
due  course,  so  as  to  take  the  paper  free 
from  equities  of  the  maker  that  could  have 
been  claimed  against  it  had  it  reoiained 
the  property  of  the  corporation,  seems  to 
be  the  only  decision  in  point  since  the. ear- 
lier note. 

In  McCarty  v.  Kepreta,  24  N.  D.  395, 
48  L.R.A.(N.S.)  65,  139  N.  W.  992,  Ann. 
Cas.  191 5A,  834,  the  court  announced 
and  applied  the  doctrine  later  adopted 
in  Hardin  v.  Dale,  to  t^e  president  of 
a  bank,  who  was,  of  coura^  director  and 
L.R.A.1915D.  ^*^' 


stockholder  aa  well.  So,  the  decision  in 
Hardin  v.  Dale,  based  upon  the  doctrine, 
the  conclusion  apparently  being  reached 
independently  of  the  McCarty  Case,  is  some 
indication  that  the  present  trend  is  toward 
holding  corporate  officers  to  a  strict  account- 
ability for  neglect  of  duty. 

Some  of  the  early  cases  cited  by  the  court 
in  Hardin  v.  Dale  support  the  general 
proposition  that  an  officer  of  a  corporation 
will  be  deemed  to  have  knowledge  of  facts 
or  corporate  acts  which  the  performance  of 
his  official  duty  would  necessarily  disclose 
to  him,  but  the  applicability  of  that  doc- 
trine to  the  holder  of  a  negotiable  instru- 
ment which  he  has  in  good  faith  purchased 
from  the  corporation  is  not  involved.  For 
example,  in  Re  Newcastle-upon-Tyne  Ma- 
rine Ins.  Co.  19  Beav.  97  (see  quotation 
in  opinion)  the  question  was  whether  or 
not  a  director  who  had  sold  his  stock  and 
ceased  to  be  a  member  before  the  insolvency 
of  the  corporation  could  be  made  a  contribu- 
tory on  the  ground  that  all  the  formalities 
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McMurray,  7  Ind.  App.  645,  34  N.  £.  1004; 
Matchett  y.  Anderson  Foundry  &  Mach. 
Works,  29  Ind.  App.  207,  94  Am.  St.  B^p. 
272,  64  N.  E.  229;  Woodbury  v.  Roberts,  59 
Iowa,  348,  44  Am.  Rep.  685,  13  N.  W.  312; 
Second  Nat.  Bank  v.  Wheeler,  75  Mich.  546, 
42  N.  W.  963;  Smith  v.  Van  Blarcom,  45 
Mich.  371,  8  N.  W.  90;  Krouskop  v.  Shontz, 
61  Wis.  204,  37  Am.  Rep.  817,  8  N.  W.  241; 
Coffin  V.  Spencer,  39  Fed.  262;  Citizens'  Nat. 
Bank  v.  Piollet,  126  Pa.  194,  4  L.R.A.  190, 
12  Am.  St.  Rep.  860,  17  AtL  603;  Union 
Stock  Yards  Nat.  Bank  v.  Bolan,  14  Idaho, 
87,  125  Am.  St.  Rep.  146,  93  Pac.  508;  Dan. 
Neg.  Inst.  5th  ed.  49;  Eaton  &  G.  Com. 
Paper,  71,  220,  354;  Hodge  v.  Farmers' 
Bank,  7  Ind.  App.  94,  34  N.  £.  123;  Lamb 
V.  Story,  45  Mich.  488,  8  N.  W.  87;  Evans 
v.  Odem,  30  Ind.  App.  207,  65  N.  E.  755; 
Miller  v.  Poage,  56  Iowa,  96,  41  Am.  Rep. 
82,  8  N.  W.  799;  2  Am.  &  Eng.  Enc.  Law, 
2d  ed.  253. 

The  directors  of  a  company,  being  the 
executive  officers'  of  the  company  and 
charged  with  the  duty  of  conducting  its 
affairs,  would  be  presumed  to  have  knowl- 
edge of  them. 

Williams  v.  Cheney,  8  Gray,  206. 

Messrs.  Dale  A  Bierer,  for  defendants 
in  error: 

A  person  may  deal  in  the  purchase  of 
commeroial  paper  with  a  corporation  of 
which  he  is  a  director  the  same  as  any  other 
individual  may  deal  with  such  corporation. 

Mann  v.  Second  Nat.  Bank,  30  Kan.  412, 
1  Pac.  579;  Fox  v.  Bank  of  Kansas  City,  30 
Kan.  441,  1  Pac.  789. 

The  court  did  not  err  in  its  ruling  on 
the  demurrer  interposed  at  the  conclusion 
of  the  evidence  offered  on  behalf  of  plain- 
tiffs, and  which  ruling  resulted  in  a  judg- 
ment in  favor  of  plaintiff,  Frank  Dale. 

Forbes  v.  First  Nat.  Bank,  21  Okla.  206, 
95  Pac.  785;  Swift  v.  Tyson,  16  Pet.  1,  10 
L.  ed.  865;  City  State  Bank  v.  Pickard,  85 
Okla.  243,  129  Pac.  38;  T.  S.  Reed  Grocery 
Co.  V.  Miller,  36  Okla.  134,  128  Pac.  271; 


McPherrin  v.  Tittle,  36  Okla.  510,  44 
L.R.A.(N.S.)  395,  129  Pac.  721;  First  State 
Bank  v.  Tobin,  39  Okla.  96,  134  Pac. 
395;  Cedar  Rapids  Nat.  Bank  v.  Bashara, 
39  Okla.  482,  135  Pac.  1051;  Twin-Lick  Oil 
Co.  V.  Marbury,  91  U.  S.  587,  23  L.  ed.  329, 
3  Mor.  Min.  Rep.  688;  Borland  v.  Haven,  37 
Fed.  394. 

Turner,  J.,  delivered  the  opinion  of  the 
court : 

On  June  28,  1911,  Frank  Dale,  defendant 
in  error,  sued  E.  W.  Hardin  and  six  others, 
as  makers  on  their  past-due  promissory  note 
for  $1,495.65,  made,  executed,  and  delivered 
on  September  16,  1909,  to  Guthrie  School 
&  Office  Furniture  Manufacturing  Com- 
pany, as  payee,  and  by  the  company  in- 
dorsed to  the  plaintiff  Frank  Dale.  The 
petition  alleged  that  plaintiff  acquired  the 
note  in  good  faith  for  value  and  before 
maturity.  For  answer  defendants,  in  effect, 
admitted  the  execution  of  the  note  and  its 
indorsement  as  pleaded,  and  that  plaintiff 
had  paid  value  therefor  before  maturity, 
but  set  forth  facts  sufficient  to  constitute 
a  failure  of  consideration,  and  denied  that 
plaintiff  was  a  purchaser  in  good  faith. 
There  was  trial  to  a  jury  and  judgment  for 
plaintiff,  and  defendants  bring  the  case  here. 
To  maintain  the  issues  on  his  part,  plaintiff 
introduced  the  note  in  evidence  and  rested. 
Whereupon  defendant  demurred  to  the  evi- 
dence, which  was  overruled.  There  was  no 
error  in  this.  In  Forbes  v.  First  Nat.  Bank, 
21  Okla.  206,  95  Pac.  785,  we  said:  ''Plain- 
tiff's possession  of  the  draft,  indorsed  by 
the  payee  in  blank,  was  prima  facie  evidence 
that  it  acquired  the  same  in  good  faith  for 
value,  in  the  usual  course  of  business,  before 
maturity.     .     .     ." 

Although  the  note  contained  the  follow- 
ing: 'The  makers  and  all  indorsers  hereof 
severally  waive  presentment  for  payment, 
protest,  and  notice  of  protest,  and  consent 
that  time  of  payment  may  be  extended 
without  notice  thereof    .    .     /'—the  same 


of  a  regular  transfer  had  not  been  observed 
by  him  when  he  sold.  It  was  held  that  a 
director  must  know  the  rules  and  by-laws 
of  the  company,  hence  he  could  be  made  a 
contributory.  In  Greenville  Gas  Co.  v.  Reis, 
54  Ohio  St.  549,  44  N.  E.  271,  the  bond  in 
question  was  issued  by  the  corporation  and 
placed  in  the  hands  of  the  president  to  sell 
for  it.  A  director  received  the  bond  from 
him  as  collateral  security  for  an  indorse- 
ment for  the  president  as  an  individual, 
and  after  paying  the  note  indorsed,  claimed 
the  bond.  It  was  held  that  he  wap  charge- 
able with  knowledge  of  the  fact  that  the 
president  held  the  bond  in  trust  for  the 
company,  and  he  could  therefor  be  compelled 
to  deliver  to  it  the  bond.  In  Nelson  v.  Wel- 
lington, 5  Bosw.  178,  the  plaintiffs  sued 
L.R.A.1916D. 


"as  trustees  of  an  express  trust,"  for  the 
corporation  or  its  creditors,  and  not  as 
purchasers  for  value.  As  trustees  they 
signed  the  agreement  under  which  the  notes 
were  given,  and  transacted  the  business  of 
the  corporation.  Other  cases  are  sufficient- 
ly explained  by  the  court  in  Habdin  v. 
Dal£.  No  effort  has  been  made  to  exhaust 
the  list  of  this  class  of  cases,  as  they  are 
not  in  point  on  the  particular  question 
of  applicability  of  the  doctrine  to  officers 
who  purchase  negotiable  instruments  from 
the  corporation  in  good  faith  and  without 
actual  knowledge  of  the  infirmities.  Only 
those  cited  by  the  court  in  Habdin  v.  Dalk 
and  not  fully  explained  are  here  discussed. 

J.  W.  M. 
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was  negotiable.  Missouri -Lincoln  Trust  Co. 
V.  Long,  31  Okla.  1,  120  Pac.  291. 

There  is  no  conflict  in  the  testimony.  As- 
suming the  burden  of  proof  upon  the  issue 
of  failure  of  consideration  and  want  of  good 
faith,  defehdants  introduced  evidence  tend- 
ing to  prove  that  the  note  was  given  in  pay- 
ment for  school  furniture,  and,  before  it 
was  due,  the  payee  indorsed  the  same  in 
blank  to  plaintiff.  The  indorsement  was  for 
value,  and  reads:  "The  Guthrie  School  & 
Office  Furniture  Mfg.  Co.,  by  E.  M.  Hegler, 
Pyes."  It  was  made  October  9,  1909.  Prior 
thereto  the  consideration  of  the  note  failed, 
and  the  payee  knew  it,  and  also  knew  that 
the  makers  would  resist  payment  on  that 
ground.  At  thsCt  time  plaintiff  was  a  di- 
rector in  the  company  and  also  a  stock- 
holder. On  October  4,  1909,  defendants 
wrote  the  payee  thus:  "The  whole  lot  of 
furniture  is  unsatisfactory,  and  unless  some 
adjustment  is  made,  the  state  will  refuse 
to  take  it,  and  the  payment  of  the  note 
will  be  protested." 

About  three  days  thereafter  the  payee 
sold  and  indorsed  the  note  to  plaintiff.  On 
this  state  of  the  evidence  the  court  sus- 
tained a  demurrer  thereto  and  directed  a 
verdict  for  plaintiff.  This  was  holding  that 
the  legal  effect  of  the  evidence  did  not  rea- 
sonably -tend  to  prove  that  plaintiff  was  not 
a  purchaser  in  good  faith.  The  court  erred. 
From  this  evidence  it  may  be  fairly  in- 
ferred that  here  is  an  industrial  corporation, 
the  payee  in  a  promissory  note,  with  knowl- 
edge on  its  part,  and  that  of  each  and  every 
one  of  its  directors,  that  the  consideration 
for  the  note  had  failed,  acting  through  the 
same  board,  presumably  by  vote,  selling 
that  note  to  one  of  the  board.  Can  it  be 
said  that  such  member  of  the  board  took 
it  in  good  faith?  We  think  not.  We  say 
this  note  was  sold  by  vote  of  the  board 
for  the  reason  that,  as  no  one  questioned 
the  authority  of  Hegler  to  indorse  it  in 
blank,  as  he  did,  it  is  fair  to  presume,  as 
this  corporation  was  not  dealing  in  commer- 
cial paper,  but  in  manufacturing,  that  Heg- 
ler was  duly  authorized  so  to  do.  And  how 
was  he  authorized?  As  there  is  no  evidence 
tending  to  prove  that  he  had  express  gen- 
eral authority  to  indorse  such  paper,  and  no 
evidence  tending  to  prove  any  implied  gen- 
eral authority  so  to  do  arising  from  such 
frequent  exercise  of  the  power,  we  are 
forced  to  conclude,  as  stated,  that  he  was 
authorized  to  make  this  indorsement  by  ex- 
press authority  of  the  board,  which  could 
only  be  done  by  vote  of  the  board.  In 
Elwell  V.  Puget  Sound  &  C.  R.  Co.  7  Wash. 
489,  35  Pac.  377,  it  is  said:  "Whatever 
else  the  general  agent  of  an  industrial  cor- 
poration may  do  to  bind  his  principal  by 
contracts  made  by  virtue  of  his  implied  au- 
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thbrity,  when  it  comes  to  uttering  negotia- 
ble paper  to  which,  in  the  hands  of  innocent 
holders,  there  can  be  practically  no  defense, 
a  strict  rule  applies.  The  agent  must  either 
have  express  general  authority  to  issue  such 
paper,  or  express  authority  to  issue  the 
particular  paper,  or  there  must  be  implied 
general  authority  arising  from  such  fre- 
quent exercise  of  the  power  by  the  agent, 
followed  by  ratification,  as  to  constitute  a 
custom  of  the  corporation." 

Being  authorized  so  to  do  by  a  vote  of 
the  board,  each  and  every  member  thereof, 
including  plaintiff,  was  at  the  time  of  the 
sale  and  indorsement  in  question  charge- 
able with  knowledge  that  the  consideration 
of  this  note  had  failed,  and  that  it  would 
be  worthless,  should  that  defense  to  a  suit 
thereon  against  them  be  interposed  by  the 
makers. 

A  director  of  an  industrial  corporation  is 
chargeable  with  knowledge  of  everything  it 
was  his  duty  to  know  concerning  commer- 
cial paper  belonging  to  the  corporation 
which  he  undertakes,  as  director,  to  sell. 
In  Re  Newcastle-upon-Tyne  Marine  Ins.  Co. 
19  Beav.  97,  Sir  John  Romilly,  master  of  the 
rolls,  said:  "A  person,  when  he  becomes  a 
director,  accepts  a  trust  which  he  under- 
takes to  perform  for  the  benefit  of  the  com- 
pany. If,  in  the  due  performance  of  that 
trust,  he  must  necessarily  have  acquired 
certain  knowledge,  it  appears  to  me  to  be 
but  fit  that  he  should  be  charged  with  the 
knowledge  of  those  facts  which  it  was  his 
duty  to  have  become  acquainted  with.  It 
is  merely  saying  that  a  person  should  be 
held  to  know  that  which  it  was  his  bounden 
duty  to  know." 

In  Gay  v.  Young  Men's  Consol.  Co-op. 
Mercantile  Inst.  37  Utah,  280,  107  Pac.  237, 
the  court,  quoting  approvingly  from  21  Am, 
&  Eng.  Enc.  Law,  896,  said:  "As  a  general 
rule,  an  officer  or  director  of  a  corporation 
is  chargeable  with  knowledge  of  all  matters 
relating  to  the  affairs  of  the  corporation 
which  he  actually  knows  or  which  it  was 
his  duty  to  know.  Thus,  in  actions  by 
strangers  against  an  officer  or  director,  the 
defendant  will  generally  be  charged  with 
knowledge  of  all  facts  relating  to  tbe  con- 
dition and  business  of  the  company  which 
he  might  have  known  by  the  exercise  of 
due  diligence,  whether  actually  known  to 
him  or  not." 

f 

In  that  case,  the  husband  of  respondent 
having  a  suit  pending  against  him  on  a 
promissory  note  payable  to  the  defendant 
corporation,  she,  to  settle  the  same,  con- 
veyed to  it  certain  lands  upon  condition 
that  the  corporation  would  hold  the  title  in 
trust  for  her  and  sell  the  same  at  the  best 
price  obtainable,  but  not  for  less  than  a 
sum  certain,  pay   the  demand  out  of  the 
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proceeds,    and    return    the    balance   to   her. 
Thereafter  the   company  sold   the  land   to 
Rockhill,  one  of  its  directors,  for  less  than 
it  was  worth,  in  violation  of  th^  terms  of 
its  trust.     Whereupon  she  sued  to  enforce 
the    trust    and    to    secure    an    accounting 
against  them  both.    Rockhill  claimed  he  had 
bought  the  property  in  good  faith  and  with- 
out notice  of  the  trust.    But  the  trial  court 
found  that  he,  as  a  director  of  the  corpora- 
tion, was  chargeable  with  knowledge  of  the 
agreement  between  the  respondent  and  the 
company,  and  hence  of  the  trust,  and  there- 
fore was  not  a  bona  fide  purchaser  of  the 
land.    After  holding  that  the  company  acted 
as  trustee  in  the  premises,  and  as  such  was 
liable  to   account  under  the   terms  of  the 
trust,  the  court,  in  answering  the  question 
whether    Rockhill    took    the    land    subject 
thereto,   said:      "The  answer   to  this  ques- 
tion depends  upon  two  things,  namely.  Rock- 
hill's  relation  to  the  corporation,  and   the 
character   of   the   transaction    by    which   it 
obtained  title  to  the  land  in  question.  Rock- 
hill's  relation  to  the  corporation  was  that 
of  director  and  vice  president.    Whenever  a 
corporation  in  this  state  exercises  its  pow- 
ers, it  must  do  so  through  the  board  of  di- 
rectors,   since,    under    our    statute    (Corap. 
Laws  1907,  §  324),  all  corporate  powers  are 
vested    in   and   'shall   be   exercised   by    the 
board  of  directors.'    No  doubt,  the  majority 
of  the  board,  when  regularly  convened,  may 
exercise  any  of  the  corporate  powers  in  the 
absence    of    the    minority,    and    bind    such 
minority  if  the  acts  of  the  majority  are  not 
ultra  vires  J  or  in  violation  of  some  positive 
statute  or  of  some  general  law,  or  are  void 
or  voidable  as  against  public  policy.     The 
minority  is  not  only  bound  by  the  acts  of 
the    majority,    but    the    minority    members 
are  charged  with  knowledge  of  all  the  legal 
corporate  acts  that  are  exercised  as  afore- 
said.    If,  therefore,  the  majority  acquires 
any    property    in    trust,    every    director    is 
charged  with  knowledge  of  the  trust  rela- 
tion,  and,  as   against  the   claims  of  those 
for  whom   the  corporation  became   trustee, 
such  member  has  and  can  acquire  no  better 
right  to  the  trust  property  than  the  corpo- 
ration has.    In  this  regard,  it  can  make  no 
difference  whether  the  majority  of  the  board 
of  directors  directly  exercise  the  corporate 
power  or  authorized  some  agent  to  do  so. 
The  act  is  still  the  exercise  of  a  corporate 
power  of  which  every  director,  as  against 
strangers  to  the  corporation,  is  assumed  to 
have  notice." 

And  after  quoting  as  indicated,  further 
said:  "This  text  is  sustained  by  the  au- 
thorities. Merchants'  Bank  v.  Rudolf,  5 
Neb.  527;  Greenville  Gas  Co.  v.  Reis,  54 
Ohio  St.  549,  44  N.  E.  271.  The  last  case, 
in  principle,  is  precisely  like  the  case  at 
L.R.A.1915D. 


bar.  In  that  case  the  corporatioB  obtained 
certain  bonds  in  trust.  One  of  th€  directors 
subsequently  purchased  the  bonds  from  the 
corporation,  and  in  an  action  against  him 
set  up  the  claim  that  he  knew  nothing  about 
the  trust  agreement;  that  he  purchased  the 
property  in  good  faith  for  value  and  with- 
out notice.  The  court,  however,  brushes  his 
claim  aside,  and  holds  that,  as  a  director 
of  the  corporation,  he  must  be  held  as  hav- 
ing had  knowledge  of  the  trust  agreement, 
although  he  was  absent  from  the  board 
meeting  and  had  no  actual  knowledge  that 
the  board  of  directors  entered  into  the 
agreement." 

In  the  fifth  Nebraska  case,  supra,  it  was 
held  that  if  a  cashier,  on  inquiry  by  a  sure- 
ty, not  an  officer  of  the  bank,  stated  that 
the  note  upon  which  he  was  surety  had 
been  paid  by  the  principal,  the  bank  was 
estopped  to  deny  the  truth  of  such  state- 
ment, when  to  do  so  would  entail  loss  on 
the  surety  which  he  could  have  avoided  had 
the  statement  not  been  made,  but  that  such 
rule  had  no  application  where  the  surety 
was  one  of  the  directors  of  the  bank,  for 
the  reason  that  he  had  means  of  knowing 
the  true  condition  of  its  affairs,  and  was 
conclusively  presumed  to  know  whether 
payment  was  made  or  not. 

Nelson  v.  Wellington,  5  Bosw.  178,  was 
a  suit  to  recover  on  a  promissory  note  for 
$351.25  payable  to  the  Atlas  Insurance  Com- 
pany, which  prior  to  maturity,  the  company 
had  turned  over  as  collateral  to  plaintiffs 
as  trustees  of  an  express  trust.  The  facts 
were  that  the  company,  in  order  to  raise 
money  for  business  purposes,  borrowed  a 
number  of  notes  from  its  friends,  which  it 
discounted,  and  so  used  the  money.  To  se- 
cure its  payment,  the  company  deposited 
with  plaintiffs,  w^ho  were  also  members  of 
its  board  of  trustees,  the  note  in  suit.  The 
note  was  executed  by  defendants  for  ad- 
vanced premiums  on  merchandise  to  be 
shipped,  and,  when  shipped  and  reported  to 
the  company,  the  risk  was  to  be  indorsed 
on  an  open  policy  of  insurance,  or  other- 
wise accepted.  The  question  was  whether 
this  collateral  note  could  be  recovered  by 
the  trustees  in  full  or  only  for  the  amount 
of  the  premiums  for  risks  so  indorsed.  In 
passing  the  court  said  that  the  note  was 
binding  in  the  hands  of  the  insurance  com- 
pany, and  that  the  plaintiffs  took  no  better 
title  than  the  company  itself  had,  as  they 
were  officials  or  trustees  of  the  company, 
and  must  be  deemed  to  have  knowledge  of 
the  title  of  the  company  to  the  note.  Or 
in  other  words,  as  we  understand  the  case, 
that  it  would  not  do  for  the  plaintiffs  to 
say  that  they  took  the  note  other  than  sub- 
ject to  all  the  equities  existing  between  the 
original  parties.     And  so  we  say  it  makes 
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xu>  difference  whether  plaintiff  was  absent 
from  the  board  meeting  or  not  at  the  time 
of  the  sale  and  indorsement  of  the  note  in 
question,  or  whether  he  participated  in  or 
actually  knew  the  "particulars"  of  this 
transaction  or  not.  His  duty  under  his 
trust,  as  director,  being  to  know  the  value 
of  this  note,  and  neoessbrily  its  infirmities, 
he  waa  chargeable  with  knowing,  and  can- 
not be  held  to  be  a  purchaser  in^good  faith, 
or  to  have  acquired  thereto  a  better  titk 
than  the  payee  had.  See  also  Lyman  v. 
Bank  of  United  Stotes,  12  How.  225,  13  L. 
ed.  9G5;  United  Society  of  Shakers  v.  Under- 
wood, 9  Bush,  609,  15  Am.  Hep.  731;  Nelson 
v.  Wellington,  supra;  Thoomp.  Corp.  2d  ed. 
§  1672;  Martin  v.  Webb,  110  U.  S.  7,  28  L. 
ed.  49,  3  Sup.  Ot.  Rep.  428. 

Let  the  cause  be  reversed,  with  directions 
to  let  it  go  to  the  jury  on  the  equities  ex- 
isting between  the  original  parties. 

All  the  Justices  concur. 
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MAYOR    AND    ALDERMEN    OF    KNOX- 

VILLE 

V. 

PARK  CITY,  App4. 

(130  Tenn.  626,  172  S.  W.  286.) 

Tax  —  mnniclpal  water  plant  —  prop- 
erty used  for  supplying  neighboring 
town. 

A  municipal  corporation  which  supplies 
at  a  profit  water  from  its  plant  to  a  neigh- 
boring town  is  not  exempt  from  an  ad 
yalorem  tax  by  the  latter  on  the  mains 
and  hydrants  within  its  limits,  nor  from  a 
privilege  tax  there,  by  a  provision  exempt- 
ing municipal  property  use<l  exclusively  for 
public  or  municipal  corporation  purposes 
from  taxation. 

(December  19,  1914.) 

APPEAL  by  defendant  from  a  decree  of 
the  Court  of  Civil  Appeals  affirming 
a  decree  of  the  Chancery  Court  for  Knox 
County  in  plainti^'s  favor  in  a  suit  to  en- 
join defendant  from  collecting  an  ad 
valorem  tax  assessed  against  certain  of 
plaintifT's  property,  and  to  enjoin  the  col- 
lection of  a  privilege  tax  alleged  to  be 
due  for  the  operation  of  a  waterworks 
plant  in  the  defendant  city.  Reversed. 
The  facts  are  stated  in  the  opinion. 

Note.  —  As  to  liability  to  taxation  of 
property  located  in  one  state  or  municipal- 
ity, but  belonging  to  another,  see  note  to 
State  ex  rel.  Taggart  ▼.  Holcomb,  60  L.R.A. 
(N.S.)  243. 
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Messrs.  Shields  &  Gates,  for  appellant: 

The  plant  and  property  of  complainant 
lying  within  the  territorial  limits  of  defend- 
ant, city  are  not  being  used  by  complainant 
for  a  public  or  corporate  purpose,  because, 
aa  a  corporation,  it  is  without  power  and 
authority  to  fiumish  water  to  a  separate, 
independent,  and  distinct  municipality;  and 
that  part  of  said  plant  so  used  is  in  effect 
independent  of,  and  not  necessary  to,  the 
remainder  of  complainant's  property,  whidi 
is  used  for  corporate  purposes. 

Smith  V.  Nashville,  88  Tenn.  474,  7 
L.R.A.  469,  12  S.  W.  924;  West  Hartford 
V,  Water  Comrs*.  44  Conn.  361;  Dyer  v. 
Newport,  123  Ky.  203,  94  S.  W.  25;  Far- 
well  y.  Seattle,  43  Wash.  141,  86  Pao. 
217,  10  Ann.  Cas.  130;  Btauffer  v.  East 
Stroudsburg,  215  Pa.  143,  64  Atl.  411;  Bly 
V.  White  Deer  Mountain  Water  Co.  197  Pa. 
80,  46  Atl.  929;  Haupt's  Appeal,  125  Pa. 
211,  3  L,R.A.  536,  17  AU.  436;  Paris  v. 
Sturgeon,  50  Tex.  Civ.  App.  619,  110  S.  W. 
459. 

The  plant  and  property  of  complainant 
lying  and  being  within  the  territorial  limits 
of  defendant,  not  .being  used  by  complainant 
for  its  legitimate  public  or  corporate  pur- 
poses, are  subject  to  taxation  under  the 
laws  of  this  Btate. 

Smith  V.  Nashville,  88  Tenn.  474,  7  L.R.A. 
469,  12  S.  W.  924 ;  West  Hartford  v.  Water 
Comrs.  44  Conn.  361;  Newport  v.  Unity, 
68  N.  U.  587,  73  Aul  St.  Rep.  626,  44  Atl. 
704;  South  Carolina  v.  United  States,  199 
U.  S.  437,  461-463,  50  L.  ed.  261,  269,  270, 
26  Sup.  Ct.  Rep.  110,  4  Ann.  Gas.  737. 

Defendant  had  the  right  to  tax  plaintiff's 
property  and  thus  lessen  the  fixed  charges 
which  the  former  agreed  to  pay^  and  is 
still  paying,  for  its  fire  protection,  and  for 
the  other  water  used  for  municipal  pur- 
poses. 

1  Cooley,  Taxn.  3d  ed.  p.  266,  and  notes 
1,  2;  Desty,  Taxn.  p.  48;  Newport  v.  Com. 
106  Ky.  434,  45  L.R.A.  518,  50  S.  W.  845, 
51  S.  W.  433;  Clark  v.  Louisville  Water 
Co.  90  Ky.  522,  14  S.  W.  602;  Louisville 
V.  Louisville  Water  Co.  1  L.R.A.(N.S.)  766, 
and  note,  26  Ky.  L.  Hep.  425,  81  S.  W. 
698;  Smith  v..  Nashville,  88  Tenn.  473,  7 
L.R.A.  469,  12  S.  W.  924. 

Mr.  W.  E.  Dmmmond  also  for  appel- 
lant. 

Messrs.  W.  T.  Kennerly  and  Noble 
Smltfison,  for  appellee: 

Complainant  is  exempt  from  this  tax  be- 
cause  using  the  property  in  question  for 
public  or  municipal  corporation  purposes. 

3  Dill.  Mun.  Corp.  5th  ed.  §  1297 :  People 
ex  rel.  Detroit  &  H.  R.  Co.  v.  Salem,  20 
Mich.  452,  4  Am.  Rep.  400;  Walker  v. 
Cincinnati,  21  Ohio  St.  42.  8  Am.  Rep. 
24;  Cooley,  Const.  Lim.  pp.  128,  129;  Mitch- 
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ell  T.  Burlington,  4  Wall.  273,  18  L.  ed. 
362;  Larned  t.  Burlington,  4  Wall.  275,  18 
L.  ed.  353;  Rogers  v.  Burlington,  3  Wall. 
654,  18  L.  ed.  79;  Jarrott  v.  Moberly,  6 
DilL  253,  Fed.  Cas.  No.  7,223;  Maydwell 
V.  Louisville,  116  Ky.  885,  63  L.R.A.  655, 
105  Am.  St.  Rep.  245,  76  8.  W.  1091; 
Shelby  County  v.  Tennessee  Centennial  Ex- 
position Co.  96  Tenn.  663,  38  L.R.A.  717, 
36  S.  W.  694;  McCallie  ▼.  Chattanooga,  3 
Head,  318;  Adams  y.  Memphis  &  L.  R.  R. 
Co.  2  Coldw.  645;  Nashville  ▼.  Smith,  86 
Tenn.  213,  6  S.  W.  273;  University  of  the 
South  V.  Skidmore,  87  Tenn.  155,  9  S.  W. 
892;  State  v.  Fisk  University,  87  Tenn.  234, 
10  S.  W.  284;  Book  Agents  of  M.  E.  Church, 
South  V.  Hinton,  92  Tenn.  188,  19  L.R.A. 
289,  21  S.  W.  321 ;  West  Hartford  v.'  Water 
Comrs.  44  Conn.  360;  State,  Hackettstown, 
Prosecutor,  v.  Conover,  63  N.  J.  L.  191, 
42  Atl.  838;  State,  Camden  County,  Pros- 
ecutor, t.  Collins,  60  N.  J.  L.  367,  37  Atl. 
623;  2  IHIL  Mun.  Corp.  4th  ed.  §  773; 
People  ex  rel.  New  York  v.  Board  of  As- 
sessors, 111  N.  y.  505,  2  L.R.A.  148,  19 
N.  E.  90. 

Mr.  J.  Pike  Powers,  Jr.,  also  for  ap- 
pellee. 

Wtlltams,  J.,  delivered  the  opinion  of  the 
court: 

The  mayor  and  aldermen  of  Knoxville 
filed  its  bill  of  complaint  against  Park 
City,  another  municipal  corporation,  seek- 
ing an  injunction  against  the  latter  to  in- 
hibit the  collection  of  an  ad  valorem  tax 
for  the  year  1910,  assessed  against  that  por- 
tion of  the  water  plant  of  complainant  city 
located  within  the  corporate  limits  of  the 
defendant  city,  and  also  to  enjoin  the  col- 
lection of  a  privilege  tax  claimed  to  be  due 
for  the  exercise  of  the  privilege  of  Operating 
a  waterworks  system  in  Park  City. 

The  bill  of  complaint  proceeds  upon  the 
theory  that  the  property  attempted  to  be 
taxed  is  exempt  because  owned  by  a  munici- 
ipal  corporation;  while  it  is  the  contention 
of  defendant  city  that  such  portion  of  the 
plant  of  complainant  which  is  situated  with- 
in the  boundaries  of  Park  City  is  not  used 
exclusively  for  public  or  corporation  pur- 
poses of  the  complainant  municipality,  but 
is  used  in  serving  Park  City  for  profit. 

It  appears  that  the  west  boundary  line  of 
Park  City  is  almost  contiguous  to  the  east 
boundary  line  of  the  city  of  Knoxville  for  a 
distance  of  about  1  mile.  There  intervenes 
what  is  described  as  a  neutral  strip,  about 
300  feet  wide,  on  which  factories  are  located. 

Prior  to  1909  both  of  the  cities  were 
served  by  a  private  water  corporation,  the 
Knoxville  Water  Company,  the  plant  of 
which  was  located  partially  in  the  territory 
of  each  of  them.  Under  legislation  later 
L.R.A.1915D. 


noted,  the  city  of  Knoxrille  in  1909  ac- 
quired the  plant  of  this  company,  including 
that  part  situated  in  Park  City,  and  as- 
sumed the  contract  then  in  existence  be- 
tw^n  the  company  aud  Park  City,  and  has 
since  operated  its  plant  there. 

The  proof  establishes  that  the  plant  of 
complainant  city  lying  within  the  terri- 
torial limits  of  Park  City  is,  as  to  use, 
independent  of,  and  not  necessary  to,  that 
part  of  the  system  which  is  in  Knoxville 
and  there  iii  use  for  that  city  and  its  in- 
habitants. No  mains  for  the  Knoxville 
supply  are  laid  in  Park  City. 

Since  its  purchase  of  the  plant  of  the 
Knoxville  Water  Company,  the  city  of 
Knoxville  has  charged  the  inhabitants  of 
Park  City  for  water  at  rates  which  are 
20  per  cent  higher  than  its  rates  to  its  own 
inhabitants;  and  a  profit  is  mkde  from  the 
Park  City  plant.  A  portion  of  these  profits 
has  been  used  to  extend  water  lines  into 
and  to  serve  a  third  incorporated  town, 
Lonsdale,  which  is  not  adjacent  to  the  city 
of  Knoxville. 

Section  28  of  article  2  of  the  Constitution 
of  this  state  provides:  "All  property  real, 
personal  or  mixed,  shall  be  taxed,  but  the 
legislature  may  e^fccept  such  as  may  be  held 
by  the  state,  by  counties,  cities,  or  towns, 
and  used  exclusively  for  public  or  corpo- 
ration purpotea." 

Section  1  of  chapter  602  of  the  Acts  of 
1907  provides: 

"That  all  property — ^real,  personal  and 
mixed — shall  be  assessed  for  taxation  for 
state,  county  and  municipal  purposes,  ex- 
cept such  as  is  declared  exempt  in  the  next 
section. 

"Sec.  2.  That  the  property  herein  enum- 
erated and  none  other  shall  be  exempt  from 
taxation:  All  property  of  ...  any 
incorporated  city,  town,  or  taxing  district 
in  the  state  that  is  used  exclusively  for 
public  or  municipal  corporation  purposes." 

Complainant  city  was  incorporated  under 
Acts  of  1907,  chap.  207,  which  was  sub- 
stantially a  re-enactment  of  its  former 
charter.  By  its  present  charter  it  is  au- 
thorized to  provide  the  city  of  Knoxville 
with  water  by  a  system  of  waterworks  to 
be  established  within  or  beyond  the  bound- 
aries of  the  city. 

Was  the  citv  of  Knoxville,  under  the 
constitutional  and  accordant  statutory  test, 
employing  its  plant  in  Park  City  "exclusive- 
ly for  public  or  corporation  purposes?" 

The  true  test  to  be  applied  is  whether  the 
municipality  sought  to  be  subjected  to  taxa- 
tion is  engaged  in  the  administration  of  the 
property  in  question  for  a  public  purpose; 
that  is,  for  governmental  purposes.  It  is 
the  character  of  the  use  to  which  the  prop- 
erty is  put,  and  not  so  much  the  pM*son  who 
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owns  or  administers  it,  or  the  place  where 
the  property  may  be  situate,  that  is  de- 
terminative of  this  question  of  exemption 
from  taxation. 

We  may  resort  for  ascertainment  of  the 
meaning  of  the  phrase  '*public  purpose"  to 
the  law  of  eminent  domain,  which  furnishes 
an  analogy  not  complete,  yet  fairly  apt.  1 
Cooley,  Tax.  3d  ed.  192;  Way  land  v.  Middle- 
sex County,  4  Gray,  600.  It  cannot  be 
contended  that  the  city  of  Khoxville  would 
have  power,  under  the  law  of  eminent  do- 


it by  taxes  levied  on  the  property  in  New- 
port. Nor  could  Newport  acquire  a  fran- 
chise by  purchase,  or  otherwise,  in  the  ab- 
sence of  express  legislative  authority,  to 
operate  a  waterworks  system  in  and  for  the 
benefit  of  another  municipality."  See  also 
Jackson  County  v.  State,  155  Ind.  604,  58 
N.  E.  1037. 

The  court  of  appeals  of  Kentucky,  in  the 
later  case  of  Com.  v.  Covington,  128  Ky.  36, 
14  L.R.A.(N.S.)  1214,  107  S.  W.  231,  held 
that  the  fact  that  water  was  furnished  for 


main,   at   least   in   the   absence  of  express    compensation  to  inhabitants  of  its  suburbs 


and  specific  grant,  to  condemn  property 
for  the  laying  of  a  waterworks  system  in 
Parle  City  for  the  service  of  the  latter, 
since  it  would  not  be  a  public  purpose  to  be 
served  by  the  former  municipality  to  sup- 
ply the  latter  with  a  water  supply.  We 
doubt  whether  any  reported  case  can  be 
cited  which  shows  even  an  attempt  at  the 
assertion  of  such  power,  not  to  mention 
its  being  sustained. 

If  we  resort  for  further  analogy  to  the 
power  to  tax  for  a  "public  purpose,"  we 
find  authority  denying  that  the  city  of 
Knoxville  could  validly  levy  taxes  on  its 
own  inhabitants  and  property  holders  for 
the  immediate  purpose  of  erecting  a  water 
distribution  plant  in  another  municipality 
to  serve  the  latter.  3  Dill.  Mub.  Corp. 
6th  ed.  §  1300. 

In  Dyer  v.  Newport,  123  Ky.  203,  94  8. 
W.  25,  it  appeared  that  the  city  of  New- 
port had  taken  the  franchise  to  install  a 
water  system  in,  and  to  furnish  for  a  period 
of  twenty  years  a  wat^r  supply  to,  Clifton, 
a  municipality  lying  alongside  Newport.  A 
citizen  and  taxpayer  of  Newport  brought 
suit  to  enjoin  the  execution  of  the  contract 
on  the  ground  that  it  was  ultra  vires.  The 
court  sustained  this  contention,  saying: 
"There  is  no  express  and  implied  grant  of 
power  to  Newport  to  engage  in  such  enter- 
prise beyond  its  corporate  limits;  nor  has 
it  the  right,  therefore,  to  levy  and  collect 
taxes  for  such  purpose.  The  contract  in 
this  suit,  if  valid,  would  impose  the  obliga- 
tion on  the  city  to  put  in  all  necessary  water 
mains  and  fire  hydrants  in  Clifton  at  the 
expense  of  the  city  of  Newport.  To  raise 
the  money  to  do  this,  it  would  have  to 
Impose  a  tax  on  the  people  and  property 
liable  to  city  taxes,  or  appropriate  money 
out  of  the  city  treasury  put  there  by  taxa- 
tion. In  either  event,  it  is  equivalent  to 
the  imposition  of  a  tax  on  the  people  and 
property  of  Newport  to  install  and  maintain 
water  facilities  in  the  municipality  of  Clif- 
ton. And  if  the  contract  with  Clifton 
should  prove  unprofitable  to  Newport,  and 
the  latter  should  lose  money  in  the  enter- 
prise, the  loss  would  have  to  be  made  up 


without  its  or  any  corporate  limits,  does  not 
alter  the  public  purpose  or  use  of  its  water 
system  so  as  to  make  it  subject  to  taxation. 
But  the  court  took  care  to  distinguish  the 
case  it  had  in  hand  from  the  one  we  have 
under  investigation,  saying:  "We  do  not 
mean  that  a  city  may  enter  upon  the  busi- 
ness of  maintaining  a  waterworks  system 
for  other  cities  or  towns,  but  only  that  the 
fact  that  it  incidentally  furnishes  water  to 
a  considerable  number  of  persons  in  prox- 
imity to  the  city,  without  injury  to  the 
rights  of  the  inhabitants  of  the  city,  does 
not  alter  the  public  character  or  use  of  the 
property,  or  make  it  subject  to  taxation." 

The  ruling  in  Com.  v.  Covington,  supra, 
is  in  harmony  with  the  decision  of  many 
courts  to  the  effect  that  the  fact  that  water 
•is  furnished  to  inhabitants  of  unincorporat- 
ed suburbs  is  a  mere  incident  to,  and  not 
destructive  of,  the  public  use. 

It  was  held  In  Farwell  v.  Seattle, .  43 
Wash.  141,  86  Pac.  217,  10  Ann.  Cas.  130, 
that,  in  the  absence  of  express  authority 
conferred  bv  statute  in  clear  terms,  a  citv 
has  no  power  to  extend  its  water  system 
into  another  municipality  for  the  purpose  of 
furnishing  ttfl^  latter  with  a  water  supply, 
and  that  such  power  could  not  be  drawn 
from  a  statute  giving  the  city  of  Seattle 
power  to  furnish  "such  city  or  town  and  the 
inhabitants  thereof  and  any  other  persons 
with  an  ample  supply  of  water."  The  ex- 
penditure of  municipal  funds  in  such  exten- 
sion was  enjoined  at  the  instance  of  a  citizen 
and  taxpayer.  See  also  Rehill  v.  East 
Newark,  TSN.  J.  L.  220,  63  Atl.  81. 

In  the  pending  case  we  need  not  decide 
whether  the  language  of  the  charter  of 
Knoxville  is  broad  enough  to  support  the 
power  claimed  for  that  municipality  in  this 
respect. 

It  may  be,  however,  that  the  city  of  Knox- 
ville has  the  power  under  Acts  1903,  chap. 
153,  and  Acts  1909,  chap.  344,  to  acquire, 
hold,  and  operate  the  water  system  in  Park 
City;  the  first  being  an  enabling  act  by 
which  complainant  city  was  authorized  to 
issue  $750,000  of  bonds  for  the  purpose  of 
"acquiring,  owning,  and  operating  a  system 
of  waterworks,  for  said  city  and  adjacent 


by  the  latter  by  collecting  funds  to  defray  !  territory,  either  by  purchase  or  construcr 
L.ILA.1916D.  70 


1106 


TENNESSEE  SUPREME  COURT. 


tion,"  and  the  later  act  (Acta  1909,  chap. 
344)  providing  for  an  increase  of  the  bond 
issue  for  the  specific  purpose  of  buying  the 
existing  plant  of  the  Knoxville  Water  Com- 
pany. This,  under  the  doctrine  of  the 
cases  of  Omaha  Water  Co.  v.  Omaha,  89 
C.  G.  A.  205,  162  Fed.  225,  15  Ann.  Cas. 
498,  and  South  Pasadena  v.  Pasadena  Land 
&  Water  Co.  152  Cal.  579,  93  Pac.  490.  If 
this  be  conceded,  it  remains  for  inquiry 
whether  tliat  power  was  one  that  mani- 
fested a  public  corporate  purpose,  or  on;e 
that  was  a  demonstration  of  a  mere  pro- 
prietary right, — a  business  power  inhering 
in  the  city  of  Knoxville  as  a  body  corporate, 
In  the  case  last  cited,  the  supreme  court 
of  California  clearly  defined  the  nature  of 
the  power  thus  exercised  by  the  municipali- 
ty owning  and  operating  such  a  plant.  The 
city  of  Pasadena  under  its  charter  had  pow- 
er to  construct  and  maintain  waterworks 
"for  supplying  the  city  and  its  inhabitants 
with  water,  and  the  right  to  supply  water 
to  persons  who  live  out  of  the  city."  Tlie 
defendant  company  was  a  private  corpora- 
tion engaged  in  supplying  under  contracts 
Pasadena  and  South  Pasadena,  distinct  mu- 
nicipalities, with  water,  and  the  suit  was 
to  enjoin  it  from  selling  its  plant  to  the 
city  of  Pasadena.  The  court  had  to  deal 
■with  the  relations  that  would  exist  between 
the  two  municipalities  in  event  the  injunc- 
tion were  denied.  After  referring  to  the 
power  of  South  Pasadena  over  the  private 
Water  company,  the  court  said:  "Neces- 
sarily it  has  this  power  [of  regulation]  as 
against  another  city  engaged  in  supplying 
such  water,  as  well  as  when  an  individual 
or  water  corporation  does  so.  It  is .  sug- 
gested that  the  two  cities  each  represent 
the  sovereign  power,-  and  would  have  equal 
authority  in  all  municipal  affairs;  that  a 
conflict  would  ensue,  and  that  such  conse- 
quences cannot  be  considered  as  intended, 
unless  the  intention  is  expressly  and  unmis- 
takably declared.  In  this  connection  the 
rule  is  invoked  that  there  cannot  be  two 
municipalities  exercising  the  same  powers 
at  the  same  time  within  the  same  territory. 
But  the  two  cities  would  not  be  of  equal  au- 
thority with  respect  to  the  use  of  water  in 
South  Pasadena,  in  such  case.  Soutli  Pasa- 
dena would  have  the  power  above  stated, 
under  the  Constitution,  and  Pasadena,  so 
far  as  that  service  is  concerned,  would  be 
subject  to  those  powers,  to  the  same  extent 
as  the  Pasadena  LAnd  &,  Water  Company 
is  now  subject  thereto.  In  the  carrying  on 
of  the  water  service  to  the  people  of  South 
Pasadena,  the  city  of  Pasadena  will  not 
be  acting  in  its  political,  public,  or  govern- 
mental capacity  as  an  agent  of  the  sover- 
eign power  equal  in  all  respects  to  the 
city  within  which  it  operates.  .  .  .  Hav- 
L.R.A.191.5D. 


ing  taken  over  the  whole  system  subject  to 
the  burden  of  supplying  a  part  of  the 
water  to  inhabitants  of  South  Pasadena, 
the  city  of  Pasadena  will  have  no  greater 
rights  or  powers,  respecting  that  part  of 
the  service,  that  its  grantor  previously  had. 
.  .  .  The  powers  of  the  two  cities  in  re- 
gard to  this  water  service  will  be  separate 
and  distinct;  one  will  be  subordinate  to 
the  other,  and  hence  there  will  not  be  two 
cities  exercising  the  same  powers  in  the 
same  territory  at  the  same  time;  South 
Pasadena,  within  its  own  limits,  will  be 
the  sole  representative  of  sovereignty  in 
the  fixing  of  rates  and  in  the  supervision 
of  the  streets;  and  I^asadena  will  be  sub- 
ject thereto,  as  a  private  person." 

By  parity  of  reasoning  the  city  of  Knox- 
ville is  not  exercising  a  public  or  political 
power  in  Park  City,  and  is  subject  to  the 
paramountcy  of  Park  City,  as  the  sole  rep- 
resentative of  sovereignty  in  respect  of  the 
taxing  power.  As  the  successor  of  the 
Knoxville  Water  Company,  the  first-named 
city  will  be  deemed  to  stisind  in  the  plight 
of  that  private  corporation  as  to  exemption 
from  taxation. 

It  is  difficult  to  conceive  how  the  citv  of 
Knoxville  has  any  public  or  corporate  pur- 
pose to  serve  within  the  corporate  limits  of 
Park  City.  All  municipal  purposes  therein 
are  those  of  Park  City,  created  by  legisla- 
tive act  to  exercise  them.  The  furnishing 
of  a  water  supply  for  itself  and  its  inhabit- 
ants is  its  municipal  purpose,  and  cannot 
be  Knoxville's. 

Nor  may  it  logically  be  conceived  that 
the  city  of  Knoxville  serves  even  incidental- 
ly its  own  corporate  public  purpose  by 
means  of  the  Park  City  system.  What  is 
the  primary  *'public  purpose"  of  Park  City 
may  not  be  an  incidental  "public  purpose" 
of  Knoxville.  The  legislature  will  be  taken 
to  have  intentionally  lodged  the  full  power 
and  duty  in  that  regard  in  its  local  govern- 
mental representative.  Park  City, 

In  Stiles  v.  Newport,  76  Vt.  154,  171, 
56  Atl.  662.  followed  by  Swanton  v.  High- 
gate,  81  Vt.  152,  16  L.R.A.(2!^.S.)  867, 
69  Atl.  667,  it'  was  held  that  where  the 
municipal  corporation  of  Newport  had  con- 
structed a  branch  line  in  another  munici- 
pality. West  Derby,  which  was  devoted 
wholly  to  the  needs  of  the  latter,  and 
furnished  its  water  supply,  that  system 
was  taxable  by  West  Derby.  The  court  in 
a  comprehensive  opinion  said: 

''The  municipal  duty  of  the  village  of 
Newport  as  regards  the  maintenance  of 
mains  and  hvdrants  is  confined  to  its  ter- 
ritorial  limits.  The  municipal  relation 
which  enters  into  the  question  of  domestic 
supply  is  confined  to  its  own  inhabitants. 
The  furnishing  of  water  to  the  inhabitants^ 
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of  the  defendant  village  is  held  to  he  a 
public  use  upon  the  ground  that  the  mak- 
ing of  such  a  provision,  while  not  strictly  a 
municipal  duty,  is  protective  of  the  public 
healthy  and  therefore  a  public  use  within 
the  meaning  of  the  laws  relating  to  taxa- 
tion. But  this  reasoning  fails  when  the 
furnishing  of  water  to  the  village  of  West 
Derby  is  in  question.  We  see  no  ground 
upon  which  the  West  Derby  branch  of  this 
system  can  be  held  to  be  devoted  to  a 
public  use,  either  as  regards  fire  protection 
or  domestic  needs.  The  village  of  Newport 
owes  no  municipal  duty  to  the  village  of 
West  Derby  or  its  inhabitants,  and  has  no 
municipal  interest  there.  Its  sale  of  water 
to  that  village  and  its  inhabitants  is  for 
the  revenue  obtainable  thereby,  independent 
of  any  connection  with  municipal  duty  or 
interest.     .     .     . 

"Here,  the  village  of  Newport  has  built 
and  installed  a  branch  outside  its  corporate 
limits,  which  is  devoted  wholly  to  the  needs 
of  another  village,  and  can  never  be  made 
available  for  its  own  municipal  service; 
and  the  question  is  whether  the  property 
BO  created  and  circumstanced  shall  be  treat- 
ed as  serving  an  incidental,  and  therefore  a 
public, -use.  It  might  not  be  easy  to  frame 
a  safe  and  acceptable  definition  of  an  inci- 
dental use^  but  we  think  it  may  safely  be 
said  that  the  supplying  of  the  municipal 
and  domestic  needs  of  another  municipality, 
through  a  complete  system  of  distributing 
pipes  and  hydrants  created  for  that  purpose, 
is  not  such  a  use.  The  plaintiff  has  as- 
sessed the  hydrants  located  in  Derby,  and 
we  hold  that  they  are  taxable." 

The  case  of  West  Hartford  v.  Water 
Comrs.  44  Conn.  360,  367,  is  much  relied 
upon  by  appellee  city.  In  that  case 
there  was  no  effort  on  the  part  of  West 
Hartford  to  tax  water  pipes  and  hydrants 
of  the  city  of  Hartford  lying  within  the 
territory  of  the  former,  as  in  the  pending 
case.  The  effort  was  to  tax  327  acres  of 
land  held  by  Hartford  in  the  limits  of  West 
Hartford  for  storage  of  water,  to  be  car- 
ried thence  to  Hartford  for  the  use  of  its 
inhabitants.  Only  a  part  of  that  acreage 
was  necessary  for  that  purpose;  and  this 
portion  was  held  not  be  taxable  by  West 
Hartford,  but  140  acres  thereof  not  needed 
and  not  purchased  for  such  use,  but  only  to 
get  the  required  quantity,  were  held  liable 
to  taxation.  We  see  nothing  in  this  hold- 
ing that  is  out  of  harmony  with  the  prin- 
ciples upon  which  we  here  proceed,  but 
rather  the  contrary.  We  think  it  clear 
that  a  reservoir  within  the  boundaries  of 
Park  City,  owned  and  operated  by  Knox- 
ville  for  its  own  water  supply,  would  not  be 
subject  to  taxation  by  Park  City. 

The  case  of  People  ex  rel.  New  York  v. 
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Board  of  Assessors,  111  N.  Y.  505,  2  L.R.A. 
148,  19  N.  E.  90,  is  not  in  conflict.  It  was 
there  held  that  a  landing  place  situated  in 
Brooklyn,  for  a  ferry  owned  by  the  city 
of  New  York  for  the  public  purpose  of  serv- 
ing the  inhabitants  of  both  cities,  was  not 
taxable  by  the  city  of  Brooklyn.  The  land- 
ing was  deemed  an  inseparable  incident,  and 
any  hardship  imposed  on  Brooklyn  in  the 
maintenance  of  police  supervision  over  it 
as  a  part  of  its  territory  was  treated  as  an 
immaterial  circumstance.  It  is  thus  seen 
that  the  property  in  question  served  the 
public  of  the  owning  city. 

In  an  opinion  handed  down  on  September 
26,  1914,  the  supreme  court  of  Nebraska,  in 
the  case  of  Omaha  v.  Douglas  County,  96 
Neb.  865,  148  N.  W.  938,  held  that  the 
property  of  the  municipality  of  Omaha,  used 
to  supply  with  water  the  inhabitants  of 
that  city  and  its  adjacent  suburban  towns, 
including  a  municipality,  the  city  of  Flor- 
ence, was  not  subject  to  taxation  by  the 
county  of  Douglas  or  the  city  of  Florence. 
That  decision  was  placed,  and  well  based, 
on  the  provisions  of  the  Nebraska  Consti- 
tution and  statute,  which  are  broader  than 
ours.     The  court  said: 

"The  county  of  Douglas,  school  district 
No.  6,  and  the  city  of  Florence  severally 
excepted,  and  each  filed  a  motion  for  a 
new  trial  and  appealed  from  the  judgment 
and  order  made. 

^*It  will  be  seen  that  the  question  pre- 
sented is  whether  property  which  is  munici- 
pally owned  should  be  exempt  from  taxa- 
tion. Section  2,  art.  9,  of  the  Constitution, 
in  part  reads: 

"  *The  property  of  the  state,  counties  and 
municipal  corporations,  both  real  and  per- 
sonal shall  be  exempt  from  taxation,  and 
such  other  property  as  may  be  used  exclu- 
sively for  agricultural  and  horticultural 
societies,  for  schools,  religious,  cemetery, 
and  charitable  purposes,  may  be  exempted 
from  taxation,  but  such  exemption  shall 
be  only  by  general  law.*     .     .     . 

"'Section  6301,  Rev,  Stat.  1913,  in  part 
provides:* 

"  'The  following  property  shall  be  exempt 
from  taxes:  First — all  property  of  the 
state,  counties  and  municipal  corporations.* 

"The  foregoing  provisions  were  in  force  in 
the  state  before  the  property  in  question 
was  sought  to  be  assessed. 

"It  is  contended  by  the  appellants  that 
the  case  must  turn  on  the  construction  of 
the  clause  in  the  Constitution  concerning 
exemption;  that  at  common  law  property 
of  a  state,  county,  or  city  used  for  public 
purposes  was  exempt  from  taxation,  and 
that  the  part  of  our  Constitution  above 
quoted  was  merely  declaratory  of  the  com- 
mon law.     .    •    • 
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"The  brief  of  appellants  contains  a  long 
argument  calculated  to  show  that  under 
the  present  system  the  city  of  Omaha  can 
keep  up  the  interest,  pay  off  the  debt,  and 
soon  have  a  net  profit  amounting  to  a  large* 
sum  of  money.  That  is  not  the  question. 
Whether  Omaha  can  make  money  by  selling 
water  does  not  reach  the  constitutional  pro- 
vision; neither  does  it  reach  the  statute. 
•     •     • 

"The  statute  seems  to  be  as  broad  as  the 
Constitution,  and  both  Constitution  and  the 
statute  would  seem  to  be  plain  enough,  so 
that  there  should  be  no  great  doubt  as 
to  what  was  the  purpose  intended.  The 
framers  of  the  constitutional  provision  must 
have  intended  to  exempt  all  classes  of  mu- 
nicipally owned  property.  That  would  seem 
to  be  the  only  fair  interpretation  which  can 
be  placed  upon  the  language  used  in  the 
Constitution  and  the  statute." 

We  see  nothing  in  this  holding  that  mili- 
tates against  what  we  rule  in  the  pending 
case.  That  court  cites  Smith  v.  Nashville, 
88  Tenn.  464,  7  L.RJ^.  469,  12  S.  W.  924. 
on  the  proposition  that  a  municipality's 
property  outside  its  borders  may  be  ex- 
empt from  taxation.  That  case  involved 
the  question  of  privilege  taxes,  and  it  was 
said  that  a  city  did  not  become  liable  for 
the  payment  of  such  a  tax  "by  reason  of 
the  fact  that  it  furnished  water  to  persons 
outside  its  own  corporate  limits,  for  com- 
pensation, who  are  not  shown  to  have  been 
residents  of  any  city,  taxing  district,  or 
town  falling  within  the  provisions  of  said 
act," — the  act  imposing  privilege  taxes.  By 
this  language  there  was,  as  we  conceive, 
safeguarded  the  principle  we  adopt  in  the 
determination  of  the  instant  case. 

We  hold  that  the  physical  properties  of 
the  complainant  city  within  the  boundaries 
of  Park  City  are  not  exempt  from  taxation 
so  far  as  they  serve  the  municipal  purposes 
of  the  latter  municipality. 

We,  of  course,  are  not  dealing  with  the 
power  of  Park  City  to  tax  a  pipe  line  of 
the  other  municipality  laid  through  its  ter- 
ritory to  serve  the  public  and  corporate 
purposes  of  the  city  of  Knoxville.  Nor  are 
we  dealing  with  a  power  of  Knoxville  to  sell 
water,  or  surplus  water,  to  another  munici- 
pality to  be  delivered  for  distribution  by 
the  latter  through  its  own  plant. 

W^e  also  determine  that  Park  Citv  is  en- 
titled  to  collect  a  privilege  tax,  at  the  ap- 
plicable statutory  rate,  from  the  city  of 
Knoxville, 

The  Court  of  Civil  Appeals,  affirming  the 
Chancellor,  held  that  the  city  of  Knoxville 
was  not  liable  to  pay  either  ad  valorem  or 
privilege  taxes.  Reversed,  with  remand  for 
further  proceedings  in  accord  with  what  is 
herein  ruled. 
L.R.A.1915D. 
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MAYOR  AND  CITY  COUNCIL  OF  NASH- 
VILLE 

V. 

.JOHN   PENNINGTON   BURNS,   by   Next 
Friend,  Plff.  in   Certiorari. 


SAME 

V. 

MICHAEL  BURNS,  Plff.  in  Certiorari. 

(131  Tenn.  281,  174  S.  W.  IIIL) 

Municipal    corporation    —    injury    on 
park  playground  —  liability. 

A  municipal  corporation  is  not  liable  for 
injury  to  a  child  by  negligent  use  by  other 
children  of  a  swing  on  a  park  playground 
which  it  maintains  for  the  public  welfare, 
and  for  the  maintenance  of  order  in  which 
it  assigns  policemen,  although  lack  of  care 
on  the  part  of  municipal  employees  may 
have  contributed  to  the  injury. 

(March  24,  1915.) 

CERTIORARI  to  the  Court  of  CitiI  Ap- 
peals to  review  a  judgment  dismissing, 
upon  appeal  by  defendant  from  a  refusal 
by  the  Circuit  Court  for  Davidson  County 
to  grant  peremptory  instructions,  consoli- 
dated actions  brought  to  recover  damages 
for  personal  injuries  to  the  minor  plaintiff, 
alleged  to  have  been  caused  by  defendant's 
negligence.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Pitts  St  McConnico  and  M.  8. 
Ross  for  plaintiffs  in  certiorari. 

Messrs.  A.  G.  Ewlng:,  Jr.,  F.  M.  Gar- 
ard,  and  M.  T.  Bryan,  for  defendant  in 
certiorari : 

Defendant  maintains  its  playgrounds  for 
the  benefit  of  the  public,  and  not  as  a  source 
of  profit  or  municipal  benefit,  and  is  not 
liable. 

Foster  v.  Lookout  Water  Co.  3  Lea,  42; 
Gorman  v.  Chattanooga,  2  Tenn.  C.  C.  A. 
561;  Irvine  v.  Chattanooga,  101  Tenn.  291, 
47  S.  W\  419;  Richmond  v.  Long,  17  Gratt. 
375,  94  Am.  Dec.  461;  W^ixon  v.  Newport, 
13  R.  I.  454,  43  Am.  Rep.  36;  Maxmilian  v. 
New  York,  62  N.  Y.  160,  20  Am.  Rep.  468; 
Burrill  v.  Augusta,  78  Me.  118,  57  Am.  Rep. 
788,  3  Atl.  177;  Mead  v.  New  Haven,  40 
Conn.  72,  16  Am.  Rep.  14;  Edgerly  v.  Con- 
cord, 62  N.  H.  8,  13  Am.  St.  Rep.  533;  Con- 
elly  V.  Nashville,  100  Tenn.  262,  46  S.  W. 

Note.  —  As  to  liability  of  municipal  cor- 
poration for  injuries  through  unsafe  condi- 
tions  in  parks  or  other  public  grounda 
other  than  streets,  see  notes  to  Bisbing  v. 
Asbury  Park,  33  L.R.A.(N.8.)  523,  and 
Bernstein  v.  Milwaukee,  L.R.A.1916C,  435, 
and  see  also  case  of  Ackeret  v.  Minneapolis. 
post,  nil. 
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565;  Ea8t  Tennessee  University  v.  Knox- 1 
ville,  6  Baxt.  173;  Shoemaker  v.  United 
States,  147  U.  S.  282,  37  L.  ed.  170,  13  Sup. 
Ct.  Rep.  361;  Higginson  v.  Nahant,  11  Allen, 
530 ;  Park  Comrs.  v.  Prinz,  127  Ky.  460,  105 
S.  W.  948;  Qark  v.  Waltham,  128  Mass. 
567;  Blair  y.  Granger,  24  R.  L  17,  51  Atl. 
1042;  Bisbing  v.  Asbury  Park,  80  N.  J.  L. 
416,  33  LJIA.(N.S.)  523,  78  Atl.  196;  Kerr 
V.  Brookline,  208  Mass.  190,  34  L.R.A.(N.S.) 
464.  94  N.  E.  257;  Tindley  v.  Salem,  137 
Mass.  171,  50  Am.  Rep.  289;  Russell  v. 
Tacoma,  8  Wash.  156,  40  Am.  St.  Rep.  895, 
35  Pac.  605;  McGraw  v.  District  of  Colum- 
bia, 3  App.  D.  C.  405^^  25  L.RA.  691. 

The  act  of  a  third  party  in  toppling  the 
swing  over  on  the  plaintiff  was  the  proxi- 
mate cause  of  the  injury,  and  not  the  city's 
failure  to  secure  the  swing  frame  to  the 
ground;   hence,  the  city  is  not  liable. 

Loftus  V.  DeHail,  133  Cal.  214,  65  Pac. 
379. 

Where  th**  act  of  the  child  alone,  without 
the  concurrence  of  any  negligence  on  the 
part  of  the  defendant,  causes  injury,  the 
child  cannot  recover,  irrespective  of  whether 
he  can  be  held  responsible  for  contributory 
negligence  or  not. 

Lee  V.  Jones,  181  Mo.  291,  103  Am.  St. 
Rep.  596,  79  S.  W.  927;  Thomp.  Neg.  §§ 
308,  309;  Burckell  v.  Memphis  Street  R.  Co. 
2  Tenn.  C.  C.  A.  575;  Van  Natta  v.  Peo- 
ple's Street  R.  Electric  Light  &  P.  Co.  133 
Mo.  13,  34  S.  W.  505;  Central  R.  &  Bkg. 
Co.  V.  Golden,  93  Ga.  501,  21  S.  E.  68;  Chi- 
cago City  R.  Co.  V.  Wilcox,  138  111.  370,  21 
L.RA.  76,  27  N.  E.  899,  11  Am.  Neg.  Cas. 
402;  Reed  v.  Madison,  83  Wis.  171,  17 
L.RA.  733,  53  N.  W.  547;  Tucker  v.  New 
York  C.  &  H.  R.  R.  Co.  124  N.  Y.  308,  21 
Am.  St.  Rep.  670,  26  N.  E.  916;  Schmidt  v. 
Cook,  1  Mi.sc.  227,  20  N.  Y.  Supp.  889; 
Knox  v.  Hall  Steam  Power  Co.  69  Hun,  231, 
23  N.  Y.  Supp.  490. 

If  the  swings  were  removed  after  the 
hour  of  closing  and  the  baby  baskets  were 
gotten  out  of  the  caretaker's  keeping  sur- 
reptitiously by  the  wrongful  intervention  of 
third  persons,  the  city  could  not  be  held 
liable. 

5  Thomp.  Neg.  §  6071;  Welsh  v.  Lansing, 
111  Mich.  589,  70  N.  W.  129,  1  Am.  Neg. 
Rep.  268;  McFeeters  v.  New  York,  102  App. 
Div.  32,  92  N.  Y.  Supp.  79 ;  Jackson  v.  Kan- 
sas City,  106  Mo.  App.  52,  79  S.  W.  1174. 

Neil,  Ch.  J.,  delivered  the  opinion  of  the 
court : 

Appellee,  a  minor  sued  by  next  friend  to 
recover  damages  for  injuries  alleged  to  have 
been  inflicted  on  him  by  the  negligence  of 
the  city's  agents  in  not  sufliciently  guarding 
the  use  of  a  swing  in  one  of  its  parks.  He 
recovered  a  verdict  for  $600.  His  father 
LwR.A.1915D. 


likewise  sued  for  damages  accruing  to  him 
by  reason  of  the  injury  inflicted  on  his  son, 
and  made  a  recovery  of  $200.  The  two 
cases  were  tried  together.  There  was  a 
motion  for  peremptory  instructions  in  the 
trial  court,  which  was  there  overruled,  but, 
on  appeal  to  the  court  of  civil  appeals,  the 
motion  was  sustained,  and  the  suits  were 
dismissed.  The  cases  then  came  here  on 
the  writ  of  certiorari. 

We  are  of  the  opinion  that  the  court  of 
civil  appeals  reached  the  correct  conclusion. 

The  city  of  Nashville  owns  and  operates 
for  the  benefit  of  the  public,  18  parks  and 
playgrounds  without  compensation.  These 
parks  are  under  the  charge  of  a  park  com- 
mission, and  policemen  are  assigned  to  them 
for  the  protection  of  visitors,  and,  generally, 
to  insure  good  order. 

The  injury  complained  of  occurred  in  a 
little  park  in  East  Nashville.  It  had  been 
but  recently  opened.  Among  other  means 
provided  for  the  comfort  of  the  people  were 
certain  swings.  One  of  these  was  known 
as  a  baby  swing.  It  was  designed  only  for 
small  children  of  from  five  to  seven  years 
old;  but,  on  the  occasion  in  question,  three 
larger  boys,  perhaps  of  twelve  or  fourteen 
years,  while  using  the  swing,  turned  it  oyer 
in  trying  to  swing  too  high.  Appellee,  who 
was  standing  near  the  swing,  was  struck 
by  it  as  it  fell  to  the  ground,  and  was 
seriously  injured.  At  the  time  this  accident 
happened  lights  had  not  yet  been  installed 
in  the  little  park,  and  children  were  not 
expected  to  play  there  after  dark.  When 
the  injury  occurred,  the  seats  had  been 
taken  from  the  swings  and  placed  in  a 
house  near  by,  the  attendant  had  left,  and 
the  park  was  considered  closed.  The  boys, 
however,  either  remained  in  the  park,  or 
came  in  afterwards,  and  removed  the  swing 
in  question  from  the  place  where  it  had 
been  stationed,  procured  the  seats,  it  hav- 
ing three,  and  began  to  use  it,  with  the  re- 
sult stated,  without  the  knowledge  of  the 
officers  or  agents  of  the  city. 

The  principal  negligence  urged  against  the 
city  was  the  permission  given  by  the  police- 
man in  charge  to  large  boys  from  time  to 
time  to  use  the  baby  swing,  from  which  it 
is  insisted  they  felt  justified  in  using  it  on 
the  occasion  in  hand. 

We  believe  that  a  peremptory  instruction 
might  well  have  been  based  on  the  absence 
of  any  negligence  of  the  city,  even  assuming 
that  it  was  liable  for  the  negligence  of  its 
agents  in  the  management  of  parks.  The 
learned  court  of  civil  appeals,  however,  con- 
sidered the  question  whether  any  liability 
existed  at  all  against  municipalities  for  in- 
juries to  persons  frequenting  parks  by  rea- 
son  of   the  negligence   of   the  servants   of 
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such   corporations,   and   held   that   no   such 
liability  existed. 

It  is  true  there   is  great  contrariety  of 
opinion  in  the  several  courts  of  final  resort 
in  this  country  upon  the  question  whether 
municipal  corporations,  in  maintaining  parks 
as  resorts   for  the  people,  are  in  the  dis- 
charge of  a  public  duty,  or  one  purely  pro- 
prietary   and    ministerial.      It    is    not    our 
purpose  to  discuss  this  question  at*  length, 
but  only  to  indicate,  in  a  general  way,  that 
we    are    in    accord    with    those    authorities 
which  hold  that  such  duty  is  a  public  one, 
based  on  the  obligation  of  the  municipality, 
as   a  branch   of  the   state   government,  to 
guard  and  preserve  and  maintain  the  pub- 
lic  health.      Parks,    in   crowded   cities,   are 
eminently    conducive    to    this    purpose,    as 
places  to  which  the  people  may  go  and  en- 
joy pure  air,  the  sight  of  trees,  grass,  and 
flowers,  and  find  the  means  of  release  for 
a  time  from  the  weight  of  care,  rest  from 
labor,   relaxation   for  body  and  mind,  and 
the  recuperation  of  exhausted  energies, — all 
aids  to   health    of   incalculable   value.    We 
approve   the    following    authorities    on    the 
subject:     Harper  v.  Topeka,  92  Kan.  11,  51 
L.R.A.(N.S.)     1032,    139    Pac.    1018;    Park 
Comrs.  V.   Prinz,   127   Ky.  460,   106   S.  W. 
948;   Russell  v.  Tacoma,  8  Wash.  156,  40 
Am.    St.   Rep.   895,   35   Pac.   605;    Blair   v. 
Granger,  24  R.  I.  17,  51  Atl.  1042;   Steele 
v.  Boston,  128  Mass.  583;  Clark  v.  Waltham, 
128  Mass.  567.     We  have  read  and  consid- 
ered the  cases  cited  from  other  states,  and, 
while  conceding  that  they  outnumber  those 
we  have  mentioned,  we  do  not  think  they 
are  so  well  founded  in  principle.    Moreover, 
the  ground  we  have  mentioned  as  governing 
our  decision  accords  with  that  controlling 
other  cases  in  this  state  on  kindred  aspects 
of    municipal    duty.     Conelly    v.    Nashville, 
100  Tenn.  262,  40  S.  W.  565;  Irvine  v.  Cliat- 
tanooga,  101  Tenn.  294,  47  S.  W.  419;  Davis 
V.  Knoxville,  90  Tenn.  599,  18  S.  W.  254; 
Pesterfield   v.   Vickers,   3   Coldw.   206.    We 
fully  sympathize  with  the  observations  of 
Mr.   Justice   Looper   in    Foster   v.    Lookout 
Water  Co.  8  Lea,  42,  48,  to  the  effect  that, 
while  we  enforce  the  liability  arising  out 
of  the  violation  of  a  duty  owing  in  their 
proprietary  character,  the  inclination  of  the 
courts  has  been  not  to  press  the  pecuniary 
liability  of  municipal  corporations  to  cases 
where  a  duty  is  assumed,  not  for  the  mere 
proprietary  or  corporate  benefit,  but  for  the 
common  good.     He  continues:     The  courts 
"have  refused  to  hold  a  city  liable  for  the 
acts  of  its  police  officers,  although  they  are 
appointed  by  it,  or  for  the  acts  or  negli- 
gence of  its  agents  and  employees  in  charge 
of   patients   in    a   public    hospital;    for   the 
misconduct  of  the  members  of  its  fire  de- 
partment, or  for  the  city's  own  neglect  to 
L.R.A.1915D. 


provide  suitable  engines  or  fire  apparatus, 
or  to  keep  in  repair  public  cisterns,  or  con- 
tinue the  supply  of  water  to  particular 
hydrants.  .  .  .  The  reason  is  that  the 
hazard  of  pecuniary  loss  might  prevent  the 
corporation  from  assuming  duties  which, 
although  not  strictly  corporate  nor  essen- 
tial to  the  corporate  existence,  largely  sub- 
serve the  public  interest.  The  supplying  of 
water  for  the  extinguishment  of  fires  i» 
precisely  one  of  those  acts  which  bring  no 
profit  to  the  corporation,  but  are  eminently 
humanitarian.  To  hold  a  city  responsible 
for  the  loss  of  a  building,  or  of  whole 
streets  of  houses,  a^^  sometimes  happens, 
because  it  might  be  thought,  or  because  In 
reality,  some  of  its  indispensable  agents  had 
been  negligent  of  their  duty,  might  well 
frighten  our  municipal  corporations  from 
assuming  the  startling  risk." 

These  views  were  ratified  and  utilized  and 
substantially  passed  into  decision  and  judg- 
ment in  Irvine  v.  Chattanooga,  101  Tenn. 
294,  47  S.  W.  419,  in  which  case  it  was 
sought  to  hold  Chattanooga  liable  for  the 
negligence  of  its  agents  in  the  fire  depart- 
ment, whereby  complainant's  house  was 
lost  by  fire,  through  want  of  diligence  on 
the  part  of  the  department.  In  Conelly  v. 
Nashville,  supra,  it  was  held  that  the  city 
was  not  liable  for  the  negligence  of  one  of 
its  employees,  who,  in  driving  a  sprinkling 
cart,  ran  against  a  carriage  and  injured  the 
occupant.  The  ground  of  the  decision  was 
that  the  city,  in  sprinkling  the  streets,  w^as 
engaged  in  an  effort  to  preserve  the  public 
health.  In  the  course  of  the  opinion  the 
court  referred,  with  approval,  to  authorities 
of  other  states  wherein  it  had  been  held 
that  a  city  was  not  liable  for  an  injury 
caused  by  the  negligence  of  an  ambulance 
driver;  for  the  loss  of  a  slave  placed  by  his 
master  in  a  city  hospital  to  be  treated  for 
smallpox,  but  who,  through  the  negligence 
of  his  attendant,  escaped  and  died  from  ex- 
posure; for  the  damage  caused  by  a  hook 
and  ladder  company  while  driving  rapidly 
along  a  public  street  to  a  fire;  for  injury 
to  a  pupil  from  defective  heating  apparatus 
in  a  public  school. 

It  is  urged  by  counsel  for  defendant  in 
error  that  all  or  nearly  all  of  the  cases 
which  we  have  cited  in  support  of  our  con- 
clusion are  from  states  in  which  it  is  like- 
wise held  that  municipal  corporations  are 
not  liable  for  injuries  caused  by  defects  in 
their  streets  unless  made  so  by  statute,  on 
the  ground  that  the  construction  and  main- 
tenance of  public  streets  are  a  part  of  the 
public  duty  of  such  corporations,  while  the 
contrary  view  was  expressed  in  this  state 
a  long  time  ago  in  the  case  of  Memphis  v. 
Lasscr,  9  Humph.  757 ;  it  having  been  held 
in  that  case  that  such  duty  belonged  to  the 
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private  or  proprietary  aspect  of  the  dual 
nature  of  such  organizations.  The  Lassar 
Case  has  been  followed  in  all  subsequent 
cases  on  the  point  that  liability  for  injuries 
caused  by  defective  streets  exists  against 
municipal  corporations,  although  the  ground 
on  which  it  was  based  has  been  more  than 
once  questioned.  (Knoxville  v.  Bell,  12  Lea, 
157,  158;  Niblett  v.  Nashville,  12  Heisk. 
684,  686,  27  Am.  Rep.  755) ;  and  the  liabil- 
ity of  cities  and  towns  for  injuries  caused 
by  defective  streets  has  been  asserted  in 
a  very  recent  reported  case  (Fleming  v. 
Memphis,  126  Tenn.  331,  42  L.RjV.(N.S.) 
493,  148  S.  W.  1057,  Ann.  Cas.  1913D,  1306), 
and  is  daily  applied  without  reference  to 
the  original  ground  of  the  early  decision 
asserting  the  liability.  It  is  now  simply 
treated  as  settled  law.  But  the  question 
now  before  us  is  not  necessarily  bound  up 
with  the  one  last  stated.  It  may  be  true 
that  both  are  rooted  in  the  same  general 
principle  (see,  however,  note  **b"  in  20 
L.RA.(N.S.)  618,  619),  but  it  does  not  fol- 
low that  we  are  compelled  to  reason  from 
our  street  cases  as  furnishing  binding 
analogies,  or  that  we  should  overrule  those 
cases  as  not  founded  on  sound  principle; 
nor  does  it  even  follow  that  the  street  cases 
were  erroneously  based.  Everyone  knows, 
as  stated  in  Foster  v.  Lookout  Water  Co. 
supra,  and  as  conceded  in  the  authorities 
everywhere,  that  it  is  extremely  diflScult  to 
correctly  assign  the  various  duties  of  a  mu- 
nicipal corporation  as  belonging  to  this  or 
that  aspect  of  its  nature.  Suffice  it  to  say 
that  we  believe  our  conclusion  on  the  sub- 
ject of  parks  is  soundly  based. 

We  do  not  say  that  the  city,  and  its  oflS- 
cers  in  charge  of  its  parks,  would  not  be 
guilty  of  a  misdemeanor,  and  so  indictable, 
for  permitting  these  places  to  become  dan- 
gerous to  life  or  limb;  but  that  liability 
rests  on  a  different  ground,  and  does  not 
arise  in  this  case. 

The  judgment  of  the  Court  of  Civil  Ap- 
peals muBt  be  affirmed,  with  costs. 


MINNESOTA  SUPREME  COURT. 

CASPER  A.  ACKERET,  Respt., 

v. 

CITY  OF  MINNEAPOLIS,  Appt, 

ALOYSIUS  J.  ACKERET,  By  Father  and 
Guardian,  Respt., 

V. 

SAME,  Appt. 
(129  Minn.  190,  161  N.  W.  976.) 

Municipal  corporation  -  caring  for  ,  ^^^  _  ^^  ^^  U^^^j^  ^^  municip^^l  cor- 
street  -  character  of  duty.  ,  poration   fbr   injuries   through   unsafe  con- 

1.  In  establishing,  caring  for,  aiid  mam-  gj^j^^g  j^  p^^ks,  see  note  to  Nashville  v. 
Headnotes  by  Taylor,  C.  '  Burns,  ante,  1108. 
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taining  streets,  highways,  and  public  parks, 
municipalities  act  in  their  governmental, 
and  not  in  their  proprietary,  capacity. 

Hlgliway  *  defect  —  liability  of  munic- 
ipality. 

2.  Cities  and  villages  are  liable  for  in- 
juries repulting  from  dangerous  conditions 
in  their  streets;  but,  with  this  single  ex- 
ception, municipalities  are  not  liable  in 
damages  for  negligence  in  performing  their 
governmental  functions,  unless  such  liabil- 
ity has  been  imposed  by  statute. 

Paries  ~  defective  footpatli  *  liability 
of  municipality. 

3.  A  city  that  constructs  and  maintains 
walks  and  footpaths  in  its  parks  which  are 
used  as  thoroughfares  in  passing  from  one 
part  of  the  city  to  another  is  liable  for  in- 
juries resulting  from  dangerous  conditions 
in  such  walks  caused  by  the  negligence  of 
its  employees. 

Notice  ^  claim  for  injuries  ^  suificien- 

cy. 

4.  A  notice  given  bv  a  parent  of  a  claim 
for  injuries  sustained  by  his  minor  child, 
which  contains  the  essential  information 
required  by  the  statute,  is  sufficient,  al- 
though it  fails  to  state  specifically  that 
the  parent  claims  damages  on  his  own  ac- 
count and  also  as  the  statutory  representa- 
tive of  his  child,  and  fails  to  make  an  ap- 
portionment between  the  two  of  the  amount 
claimed. 

Party  ^  injury  to  child  ^  suit  by  fa- 
ther. 

5.  A  father  who  is  supporting  the  family 
may  maintain  an  action  for  loss  of  the  serv- 
ices of  a  minor  child  without  joining  the 
mother  as  a  party  of  plaintiff. 

(March  26,  1915.) 

APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Hennepin 
County  denying  a  motion  for  judgment  not- 
withstanding a  verdict  for  plaintiff  in  an 
action  brought  to  recover  for  expenses  in- 
curred in  providing  medical  treatment  for 
his  injured  minor  child,  and  for  partial  loss 
of  services.     AfHrmed. 

APPEAL  by  defendant  from  an  order  of 
the  District  Court  for  Hennepin  County 
denying  a  motion  for  judgment  notwith- 
standing the  verdict,  or  for  a  new  trial,  in 
an  action  brought  to  recover  damages  for 
personal  injuries  for  which  defendant  was 
alleged  to  be  responsible.     Affirmed. 

The  facts  are  stated  in  the  Commission- 
er's opinion. 
Mr.  C.  J.  Rockwood,  for  appellant: 
Liability  for .  negligence  does  not  attach 
in   the    performance   of    public   or   govern- 
mental functions. 
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Altnow  V.  Sibley,  30  Minn.  186,  44  Am. 
Rep.  191,  14  N.  W.  877 ;  Dosdall  v.  Olmsted 
County,  30  Minn.  96,  44  Am.  Rep.  186,  14 
N.  W.  458 ;  Grube  v.  St.  Paul,  34  Minn.  402, 
26  N.  W.  228;  Bank  v.  Brainerd  School 
Dist.  49  Minn.  106,  51  N.  W.  814;  Snider 
V.  St.  Paul,  51  Minn.  466,  18  L.R.A.  151,  63 
N.  W.  763;  Bryant  v.  St.  Paul,  33  Minn. 
289,  53  Am.  Rep.  31,  23  N.  W.  220;  Gul- 
likson  V.  McDonald,  62  Minn,  278,  64  N.  W. 
812;  Miller  v.  Minneapolis,  76  Minn.  131,  77 
N.  W.  788,  5  Am.  Neg.  Rep.  183;  Claussen 
V.  Luverne,  103  Minn.  491,  15  L.R.A.(N.S.) 
698,  116  N.  W.  643,  14  Ann.  Gas.  673;  Hill 
V.  Boston,  122  Mass.  344,  23  Am.  Rep.  332. 

The  establishment  and  maintenance  of 
parks,  commons,  and  squares  are  public  or 
governmental,  and  not  proprietary,  func- 
tions. 

Browne  v.  Bowdoinham,  71  Me.  144;  Cor- 
bin  V.  Dale,  67  Mo.  297;  Mayo  v.  Wood, 
50  Cal.  171;  Clark  v.  Waltham,  128  Mass. 
567. 

Park  uses  are  public  uses  in  the  strictest 
sense. 

Rossmiller  v.  State,  114  Wis.  169,  58 
L.R.A.  93,  91  Am.  St.  Rep.  910,  89  N.  W. 
839;  State  v.  Korrer,  127  Minn.  60,  L.R.A. 
— ,  148  N.  W.  617, 1096;  Watson  v.  Chicago, 
M.  &  St.  P.  R.  Co.  46  Minn.  321,  48  N.  W. 
1129;  Lake  Erie  &  W.  R.  Co.  v.  Whitham, 
155  111.  614,  28  L.R.A.  612,  46  Am.  St.  Rep. 
355,  40  N.  E.  1014;  Minneapolis,  St.  P.  & 
S.  Ste.  M.  R.  Co.  V.  Marble,  112  Mich.  4,  70 
N.  W.  319;  Pittsburgh,  C.  C.  &  St.  L.  R.  Co. 
V.  Warrum,  42  Ind.  App.  179,  82  N.  E.  934, 
84  N.  E,  356;  Todd  v.  Pittsburgh,  Ft.  W.  & 
C.  R,  Co.  19  Ohio  St.  514;  Louisville,  St. 
L.  &  T.  R.  Co.  V.  Stephens,  96  Ky,  401,  49 
Am.  St.  Rep.  303,  29  S.  W.  14;  13  Cyc.  436; 
Cincinnati  v.  White,  6  Pet.  431,  8  L.  ed. 
462;  Winona  v.  Huflf,  11  Minn.  119,  Gil.  76; 
Poudler  v.  Minneapolis,  103  Minn.  479,  115 
N.  W.  274;  Cole  v.  Minnesota  Loan  &  T.  Co. 
17  N.  D.  409,  117  N.  W.  364,  17  Ann.  Gas. 
304. 

The  maintenance  of  Loring  park  is  a  pub- 
lic and  governmental  function,  in  the  exer- 
-^ise  of  which  the  city  is  not  liable  for  the 
negligence  of  its  employees. 

Oliver  v.  Worcester,  102  Mass.  489,  3  Am. 
Rep.  485;  Veale  v.  Boston,  135  Mass.  187; 
Lincoln  v.  Boston,  148  Mass.  678,  3  L.RA. 
267,  12  Am.  St.  Rep.  601,  20  N.  E.  329;  Mc- 
Kay V.  Reading,  184  Mass.  140,  68  N.  E.  43 ; 
HoUeran  v.  Boston,  176  Mass.  76,  67  N.  E. 
220;  Clark  v.  Waltham,  128  Mass.  567; 
Steele  v.  Boston,  128  Mass.  583;  Blair  v. 
Granger,  24  R.  I.  17,  61  Atl.  1042;  Russell 
v.  Tacoma,  8  Wash.  166,  40  Am.  St.  Rep. 
895,  35  Pac.  606;  Park  Comrs.  v.  Prinz,  127 
Ky.  460,  106  S.  W.  948 ;  Bisbing  v.  Asbury 
Park,  80  N.  J.  L.  419,  33  L.R.A.(N'.S.)  623, 
78  Atl.  196;  Re  Certain  Land,  119  Fed.  463; 
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Higginson  v.  The  Treasurer  (Higginson  v. 
Slattery),  212  Mass.  583,  42  L.RA.(N.S.) 
215,  99  N.  E.  523. 

The  notice  served  upon  the  city  council 
was  insufficient  to  found  an  action. 

Terryll  v.  Faribault,  84  Minn.  341,  87  N". 
W.  917 ;  Bausher  v.  St.  Paul,  72  Minn.  539, 
75  N.  W.  745,  4  Am.  Neg.  Rep.  407 ;  Doyle 
V.  Duluth,  74  Minn,  157,  76  N.  W.  102.1; 
Nicol  V.  St.  Paul,  80  Minn.  415,  83  N.  W. 
376;  McKeague  v.  Green  Bay,  106  Wis.  677, 
82  N.  W.  708. 

Messrs.  Healy  A  lia  Da,  for  respon- 
dents : 

The  city  is  exercising  corporate  powers, 
and  not  governmental  functions. 

Reed  v.  Anoka,  86  Minn.  294,  88  N.  W. 
981. 

Where  a  municipality  is  given  the  exclu- 
sive control  of  its  streets,  it  is  required  to 
exercise  reasonable  care  to  keep  them  in  a 
safe  condition,  and  is  liable  to  anyone  who 
is  injured  as  a  result  of  the  want  of  such 
care. 

St.  Paul  V.  Seitz,  3  Minn.  297,  Gil.  205, 
74  Am,  Dec.  763;  Shartle  v.  Minneapolis,  17 
Minn.  308,  Gil.  284;  Cleveland  v.  St,  Paul, 
18  Minn.  279,  Gil.  265;  Moore  v.  Minne- 
apolis, 19  Minn.  300,  Gil.  258;  O'Leary  v. 
Mankato,  21  Minn.  66;  Bohen  v.  Waseca,  32 
Minn.  176,  60  Am.  Rep.  564,  19  N.  W.  730; 
Grant  v.  Stillwater,  35  Minn.  242,  28  N.  W. 
660;  Nichols  v.  St.  Paul,  44  Minn.  494,  47 
N.  W.  168;.Blyhl  v.  Waterville,  57  Minn. 
115,  47  Am.  St.  Rep.  596,  58  N.  W.  817; 
McDowell  V.  Preston,  104  Minn.  263,  18 
L.R.A.(N.S.)  190,  116  N.  W.  470;  Estelle  v. 
Lake  Crystal,  27  Minn.  243,  6  N.  W.  775; 
Noonan  v.  Stillwater,  33  Minn.  198,  53  Am. 
Rep.  23,  22  N.  W.  444;  Kleopfert  v.  Minne- 
apolis, 90  Minn.  158,  96  N.  W,  908,  14  Am. 
Neg.  Rep.  381;  Schigley  v.  Waseca,  106 
Minn.  94,  19  L.R.A.(N.S.)  689,  118  N.  W. 
259,  16  Ann.  Cas.  169;  Weber  v.  Harrisburg, 
216  Pa.  117,  64  Atl.' 906;  McDonald  v.  St. 
Paul,  82  Minn.  308,  83  Am.  St.  Rep.  428,  84 
N.  W,  1022,  9  Am.  Neg.  Rep.  318;  Burridge 
v.  Detroit,  117  Mich.  557,  42  L.RA..  684,  72 
Am.  St.  Rep.  582,  76  N.  W.  84;  Oliver  v. 
Worcester,  102  Mass.  489,  3  Am.  Rep.  485; 
Blair  v.  Granger,  24  R.  I.  17,  51  Atl.  1042; 
Denver  v.  Spencer,  34  Colo.  270,  2  L.RJL. 
(N.S.)  147,  114  Am.  St.  Rep.  158,  82  Pac 
690,  7  Ann.  Cas.  1042,  19  Am.  Neg.  Rep.  94; 
Barthold  v.  Philadelphia,  164  Pa.  109,  26 
Atl.  304;  Townley  v.  Huntington,  68  W.  Va, 
574,  34  L.R.A.(N.S.)  118,  70  S.  E.  368,  3 
N.  C.  C.  A.  836. 

The  notice  served  upon  the  city  was  suffi- 
cient. 

Kandelin  v.  Ely,  110  Minn.  55,  124  N,  W. 
449;  Terryll  v.  Faribault,  84  Minn.  341.  87 
N.  W.  917;  KeUy  v.  Minneapolis,  77  Minn. 
76,   79  N.  W.   663;   Nicol  v.   St  Paul,  80 
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Minn.  415,  83  N.  W.  375  j  Harder  v.  Minne- 
apolis, 40  Minn.  446,  42  N.  W.  350$  Larkin 
v.  Minneapolis,  112  Minn.  311,  127  N.  W. 
1129;  Wornecka  t.  St.  Paul,  llS  Minn.  207, 
136  N.  W.  661. 

Taylor,  C,  filed  the  following  opinion: 
Under  and  pursuant  to  chapter  281  of  the 
Special  Laws  of  1883,  and  the  acts  amenda^ 
tory  thereof  and  supplemental  thereto,  the 
board  of  park  commissioners  of  the  city  of 
Minneapolis  has  established,  improved,  and 
maintains  a  system  of  parks  and  park  ways 
for  the  use  of  the  inhabitants  of  that  city. 
Among  the  parks  so  established  and  main- 
tained is  a  tract  of  about  36  acres,  now 
known  as  Loring  park,  located  in  the  midst 
of  a  thickly  settled  portion  of  the  city. 
Running  through  this  park  in  various  direc- 
tions are  numerous  gravel  and  cement  walks 
and  footpaths,  but  no  carriage  ways.  These 
walks  and  paths  are  in  constant  use  as  thor- 
oughfares by  people  passing  from  one  part 
of  the  city  to  another.  On  April  30,  1913, 
employees  of  the  park  board  raked  together 
a  large  quantity  of  leaves  and  other  rub- 
bish, and  burned  it  at  the  intersection  of 
two  or  nu>re  of  these  walks.  When  they 
quit  work  at  night  they  left  the  ashes  and 


68  N..W.  468  J  Schigley  v.  Waseca,  106  Minn. 
94,  19  L.R.A.(N.S.)  689,  118  N.  W.  269,  16 
Ann.  Cas.  169;  International  Falls  v.  Minne- 
sota, D.  &  W.  R.  Co.  117  Minn.  14,  134  N. 
W.  302;  Blair  v.  Granger,  24  R.  I.  17,  51 
Atl.  1042;  Hartford  v.  Maslen,  76  Conn.  699, 
67  Atl.  740;  Higginson  v.  The  Treasurer 
(Higginson  v.  Slattery)  212  Mass.  583,  42 
L.RA.(N.S.)  216,  99  N.  E.  623;  Russell  v. 
Tacoma,  8  Wash:  156,  40  Am.  St.  Rep.  895, 
36  Pac.  805;  Park  Comrs.  v.  Prinz,  127  Ky. 
460,  105  S.  W.  948;  Bisbing  v.  Asbury  Park, 
80  N.  J.  L.  416,  33  L.R.A.(N.S.)  523,  78  Atl. 
196.  From  the  earliest  times  it  has  been 
the  recognized  rule  that  a  municipality  is 
not  liable  in  damages  for  negligence  in  per- 
forming its  governmental  functions  unless 
such  liability  had  been  imposed  by  statute. 
This  rule  has  been  recognized  and  applied 
many  times  by  this  court.  Dosdall  v.  Olm- 
sted County,  30  Minn.  96,  44  Am.  Rep. 
186,  14  N.  W.  458;  Altnow  v.  Sibley,  30 
Minn.  186,  44  Am.  Rep.  191,  14  N.  W.  877; 
Bryant  v.  St.  Paul,  33  Minn.  289,  53  Am. 
Rep.  31,  23  N.  W.  220;  Grube  v.  St.  Paul, 
34  Minn.  402,  26  N.  W.  228;  Bank  v. 
Brainerd  School  Dist.  49  Minn.  106,  51  N. 
W.  814;  Snider  v.  St.  Paul,  61  Minn.  466, 
18  L.RA.  151,  53  N.  W.  763;  Gullikson  v. 


unbumed  rubbish  lying  upon  the  walk.  In  i  McDonald,  62  Minn.  278,  64  N.  W;  812; 
the  evening  of  the  same  day,  Aloysius  J.  |  Miller  v.  Minneapolis,  75  Minn.  131,  77  N. 
Ackeret,  a  child  less  than  two  years  of  age,  *  W.  788,  6  Am.  Neg.  Rep.  183 ;  Claussen  v. 
while  proceeding  along  the  walk  with  his  Luverne,  103  Minn.  491,  16  L.R.A.  (N.S.) 
mother,  stumbled  and  fell  into  this  pile  of  698, 115  N.  W.  643, 14  Ann.  Cas.  673;  Brant- 
ashes,  and  burned  his  hands  upon  the  coals  i  man   v.  Canby,   119   Minn.  396,  43   L.R.A. 


and  heated  refuse  underneath  the  ashes  to 
such  an  extent  that  his  right  hand  is  per- 
manently crippled.  Casper  A.  Ackeret,  the 
father  of  the  child,  brought  two  actions  for 
damages, -one  on < behalf  of  the  child  and  the 
other  on  his  own  behalf,  and  recovered  a 
verdict  in  both.  In  the  action  brought  by 
the  father  in  his  own  behalf,  defendant 
moved  for  judgment  notwithstanding  the 
verdict.  This  motion  was  denied.  Judg- 
ment was'  entered,  and  defendant  appealed 
therefrom «  In  the  action  brought  on  behalf 
of  the  child,  defendant  moved  for  judgment 
notwithstanding  the  verdict  or  for  a  new 
trial.     This   motion   was  also  denied,  and 


(N.S.)  862,  138  N.  W.  671.  But  by  what  is 
termed  in  Lane  v.  Minnesota  State  Agri. 
Soc.  62  Minn.  175,  29  L.RA.  708,  64  N.  W. 
382,  as  an  'illogical  exception  to  this  rule,*^ 
it  has  become  firmly  established  in  this 
state,  and  in  most  of  the  Middle  and  West- 
em  states,  that  a  city  is  liable  for  injuries 
resulting  from  defects  or  dangerous  condi- 
tions in  its  streets.  2  Dunnell's  Dig.  § 
6814;  15  Am.  &  Eng.  Enc.  Law,  420.  The 
reasons  assigned  for  making  a  distinction 
between  such  cases  and  those  governed  by 
the  general  rule  are  various,  and  not  very 
satisfactory.  The  reason  most  generally  as- 
signed is  that  such  municipalities,  having 


defendant  appealed  from  the  order  denying  I  been  given  the  exclusive  control  over  their 
it.  The  two  cases  were  argued  together '  streets  with  ample  power  to  provide  funds 
and  submitted  upon  one  brief.  ■  to  care  for  and  maintain  them,  are  charge- 

The    important    question    presented     is '  able  with  the  duty  to  keep  them  safe  for 


whether  the  city  is  liable  in  damages  for 
injuries  resulting  from  dangerous  conditions 
in  the  walks  or  pathways  in  its  public 
parks. 

1.  In  establishing,  maintaining,  and  caring 


travel,  and  that  it  follows  hy  implication 
therefrom  that  they  are  liable  for  failure 
to  perform  such  duty.  15  Am.  &  Eng.  Enc. 
Law,  420;  Shartle  v.  Minneapolis,  17  Minn. 
308,  Gil.  284;  Noonan  v.  Stillwater,  33  Minn. 


for  streets,  highways,  and  public  parks,  a  198,  63  Am.  Rep.  23,  22  N.  W.  444;  Blyhl 
municipality  acts  in  its  governmental,  and  i  v.  Waterville,  57  Minn.  115,  47  Am.  St.  Rep. 
not  in  its  proprietary,  capacity.  St.  Paul .  596,  68  N.  W.  817 ;  Peterson  v.  Cokato,  84 
V.  Chicago,  M.  &  St.  P.  R.  Co.  63  Minn.  330, 1  Minn.  205,  87  N.  W.  616,  10  Am.  Neg.  Rep. 
34  LJ^.A.  184,  63  N.  W.  267,  65  N.  W.  649, '  576 ;  Schigley  v.  Waseca,  106  Minn.  94,  19 
L.R.A.1915D. 
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L.RJV.(N.S.)   689,  118  N.  W.  269,  16.  Ann. 
Cas.  169. 

But  it  is  difficult  to  see  why  the  same 
reasoning  would  not  also  impose  liability 
upon  cities  for  negligence  in  performing 
many  of  their  other  governmental  functions. 
It  would  certainly  apply  with  equal  force 
to  the  case  now  under  consideration,  for  the 
city  is  given  as  plenary  power  in  respect 
to  its  parks  as  in  respect  to  its  streets.  In 
Snider  v.  St.  Paul,  61  Minn.  466,  18  L.R.A. 
151,  53  N.  W.  763,  it  is  suggested  that  the 
distinction  can  best  be  sustained  upon  con- 
siderations of  public  policy  and  the  doctrine 
of  stare  decisis.  The  exception,  whether 
logical  or  otherwise,  is  now  too  firmly  es- 
tablished to  be  questioned,  and  our  present 
concern  is  to  determine  whether  the  case  at 
bar  is  controlled  by  the  exception  or  by  the 
general  rule.  On  examining  the  grounds 
upon  which  liability  is  imposed  for  defects 
in  streets,  we  find  that  the  same  grounds 
exist  for  imposing  liability  for  defects  in 
the  walks  and  pathways  in  question.  These 
walks  and  pathways  were  used  not  merely 
for  purposes  of  pleasure  and  recreation,  but 
as  thoroughfares  for  passing  from  one  part 
of  the  city  to  another.  They  differed  from 
other  walks  provided  by  the  city  for  the 
use  of  pedestrians  only  in  the  fact  that 
they  were  within  the  limits  of  a  park.  We 
find  no  substantial  distinction  between  such 
walks  and  those  located  along  the  public 
streets.  When  we  tiu'n  to  the  decided  cases, 
we  find  a  diversity  of  opinion.  The  New 
England  states,  as  well  as  some  others,  do 
not  recognize  the  exception  to  the  general 
rule  which  we  have  been  considering,  and 
hold  that  a  city  is  not  liable  for  defects,  in 
its  streets  unless  such  liability  is  expressly 
imposed  by  statute,  and,  of  course,  also  hold 
that  it  is  not  liable  for  defects  in  the  paths 
and  ways  traversing  its  parks.  Most  of 
the  cases  cited  by  defendant  are  from  states 
where  such  is  the  rule,  and  lack  cogency  in 
states  which  have  adopted  a  different  rule. 
Some  courts,  however,  hold  that  a  city  is 
liable  for  negligence  in  respect  to  its  streets, 
but  is  not  liable  for  negligence  in  respect  to 
its  parks.  Park  Comrs.  v.  Prinz,  127  Ky. 
460,  105  S.  W.  948;  Russell  v.  Tacoma,  8 
Wash.  156,  40  Am.  St.  Rep.  895,  36  Pac.  605. 
Other  courts  hold  that  it  is  also  liable  for 
negligence  in  respect  to  its  parks.  Denver 
V.  Spencer,  34  Colo.  270,  2  L.R.A.(N.S.)  147, 
114  Am.  St.  Rep.  158,  82  Pac.  590,  7  Ann. 
Cas.  1042,  19  Am.  Neg.  Rep.  94;  Barthold  v. 
Philadelphia,  154  Pa.  109,  26  Atl.  304; 
Weber  v.  Ilarrisburg,  216  Pa.  117,  64  Atl. 
905;  Silverman  v.  New  York  (Sup.)  114  N. 
Y.  Supp.  59.  We  find  no  sufficient  ground 
for  making  a  distinction  between  the  walks 
and  pathways  in  question  and  the  ordinary 
sidewalks  provided  by  the  city  for  the  use 
L.R.A.1915D. 


of  pedestrians,  and  hold  that  the  city  is 
liable  for  dangerous  conditions  therein 
caused  by  its  own  employees.  See  Kleop- 
fert  v.  Minneapolis,  90  Minn.  168,  95  N.  W. 
908,  14  Am.  Neg.  Rep.  381. 

2.  The  statute  requires  every  person  who 
claims  damages  from  a  city  for  injuries 
sustained  by  reason  of  defective  streets,  or 
through  the  negligence  of  city  employees,  to 
cause  a  written  notice  to  be  presented  to  its 
governing  body  stating  the  time,  place,  and 
circumstances  of  the  injury,  and  the  amount 
of  compensation  demanded.  A  notice  was 
duly  served  stating  the  time,  place,  and  cir- 
cumstances of  the  accident  in  question;  that 
the  child  was  the  infant  son  of  Casper  A. 
Ackeret,  and  that  damages  were  claimed  in 
the  sum  of  $10,000.  The  notice  was  signed 
by  the  attorney  for  Casper  A.  Ackeret.  De- 
fendant contends  that  this  notice  is  fatally 
defective  in  this:  That  the  accident  gave 
rise  to  two  claims  for  damages, — one  in 
favor  of  the  father  and  one  in  favor  of  the 
child, — and  that  the  notice  states  only  one 
claim,  and  does  not  specify  whether  that  is 
the  claim  of  the  child  or  of  the  father,  and 
further  contends  that  in  any  event  the  no- 

I  tice  cannot  serve  as  a  basis  for  both  actions. 
The  purpose  of  the  notice  is  to  give  the 
municipal  officers  information  which  will  en- 
able them  to  ascertain  and  investigate  the 
facts  while  the  evidence  is  available,  and  to 
determine  whether  a  liability  exists,  and, 
if  so,  the  nature  and  extent  of  such  liability. 
While  the  essential  requirements  of  the 
statute  must  be  complied  with,  it  has  been 
determined  that  a  claimant  is  not  barred 
from  maintaining  his  action  because  his  no- 
tice was  informal,  or  not  technically  accu- 
rate, if  the  information  required  by  the 
statute  could,  in  substance,  be  ascertained 
therefrom.  Kelly  v.  Minneapolis,  77  Minn. 
76,  79  N.  W.  653 ;  Nicol  v.  St.  Paul,  80  Minn. 
415,  83  N.  W.  376;  Terryll  v.  Faribault,  81 
Minn.  519,  84  N.  W.  458;  Terryll  v.  Fari- 
bault, 84  Minn.  341,  87  N.  W.  917 ;  Kande- 

;  lin  V.  Ely,  110  Minn.  65,  124  N.  W.  449; 
Larkin  v.  Minneapolis,  112  Minn.  311,  127 
N.  W.  1129;  Worneeka  v.  St.  Paul,  118 
Minn.  207,  136  N.  W.  661. 

The  notice-  in  question  gave  the  officials 
full  and  accurate  information  as  to  the 
time,  place,  and  circumstances  of  the  injury. 
It  also  informed  them  that  the  one  injured 
was  the  infant  son  of  the  one  giving  the 
notice,  and  that  damages  were  claimed  in 
the  sum  of  $10,000.  If  the  facts  stated  in 
the  notice  were  true,  the  law  gave  the 
father  the  right  to  bring  two  aetions, — one 
in  his  own  behalf  and  one  in  behalf  of  his 
child.  It  is  true  that  the  notice  did  not 
state  whether  he  made  the  claim  in  his  own 
behalf,  or  in  behalf  of  the  child,  or  in  be- 
half of  both,  and,  if  in  behalf  of  both,  that  it 
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did  not  apportion  the  damages  between 
them.  The  natural  inference  would  be  that 
he  was  insisting  upon  all  the  rights  given 
by  the  law.  We  think  that  all  the  essen- 
tial facts  were  set  forth,  and  that  no  preju- 
dice resulted  to  defendant  from  the  failure 
of  the  father  to  state  specifically  that  he 
claimed  damages  both  individually  and  as 
the  statutory  representative  of  his  child,  or 
from  his  failure  to  apportion  the  damages 
between  the  two  claims.  The  purpose  of 
the  notice  was  fully  accomplished,  and  we 
hold  that  it  was  not  so  defective  as  to  bar 
either  right  of  action. 

3.  In  the  action  brought  in  his  own  be- 
half, the  father  sought  to  recover  for  the 
expenses  which  he  had  incurred  in  providing 
medical  and  surgical  treatment  for  the  child, 
and  also  for  the  partial  loss  of  services 
which  will  result  from  the  child's  crippled 
condition.  Defendant  demurred  to  the  com- 
plaint on  the  ground  that  two  causes  of 
action  were  improperly  united,  and  that 
there  was  a  defect  of  parties  plaintiff.  The 
demurrer  was  overruled,  and  defendant  an- 
swered. The  same  questions  were  again 
raised  by  objections  interposed  to  the  an- 
swer, and  were  again  ruled  against  defend- 
ant. Defendant's  contention  is  that  the 
claim  for  loss  of  services  vested  in  the 
father  and  mother  jointly  and  that  they 
must  bring  a  joint  action  in  order  to  recover 
therefor.  This  contention  is  based  upon 
comparatively  recent  statutes.  Section  7146, 
Gen.  Stat.  1913,  among  other  things  pro- 
vides: "Where  husband  and  wife  are  living 
together,  they  shall  be  jointly  and  severally 
liable  for  all  necessary  household  articles 
and  supplies  furnished  to  and  used  by  the 
family." 

Section  7442,  Gen.  Stat.  1913,  states: 
''The  father  and  mother  are  the  natural 
guardians  of  their  minor  children,  and,  being 
themselves  competent  to  transact  their  own 
business  and  not  otherwise  unsuitable,  they 
are  equally  entitled  to  their  custody  and 
the  care  of  their  education.  If  either  dies 
or  is  disqualified  to  act,  the  guardianship 
devolves  upon  the  other." 

Defendant  insists  that  both  parents  are 
equally  liable  for  the  support  of  their  chil- 
dren, and  are  equally  entitled  to  the  custody 
of  them,  and  that  it  follows  as  a  conse- 
quence that  they  are  jointly  entitled  to  the 
benefit  of  the  services  of  the  children,  and 
must  bring  a  joint  action  to  recover  for  the 
loss  of  such  services.  This  contention  is 
correct  to  some  extent,  but  we  think  it  was 
neither  the  purpose  nor  the  effect  of  these 
statutes  to  make  any  material  change  in 
the  duty  imposed  upon  the  husband  and 
father  to  support  and  maintain  the  family. 
Other  late  statutes  making  his  failure  to  do 
so  a  criminal  offense  point  strongly  to  the 
LuR.A;1916D. 


contrary.  Where  he  in  fact  performs  this 
duty,  we  think  he  may  maintain  an  action 
to  recover  for  loss  of  the  services  of  his 
minor  child.  If  in  fact  he  did  not  perform 
such  duty,  a  different  question  would  be 
presented,  which  is  neither  involved  nor  de- 
termined herein. 

It  follows  that  the  order  in  one  case  and 
the  judgment  in  the  other  are  affirmed. 

Petition  for  rehearing  denied. 


NEW  YORK  COURT  OF  APPEAIiS. 

TAX  UEN  COMPANY  OF  NEW   YORK, 

Respt., 

V. 

CATHERINE  E.  SCHULTZE  et  al. 
WESLEY  E.  BARKER,  Appt. 

(213  N.  Y.  9,  106  N.  E.  751.) 

Tax  sale  *  cutting  off  easements. 

1.  A  tax  sale  of  real  estate  does  not  cut 
off  easements  of  light,  air,  and  access  in  it 
belonging  to  adjoining  property  owners, 
although  the  latter  were  made  parties  to 
the  foreclosure  proceeding  and  the  judg- 
ment provided  that  each  defendant  be  barred 
of  all  right,  claim,  lien,  and  easement  in 
the  property,  if  the  complaint  did  not  show 
that  plaintiff  sought  to  bar  their  superior 
easements. 

Same  *  right  to  withdraw  from  bid. 

2.  A  purchaser  at  tax  sale  is  not  bound  to 
comply  with  his  bid  if  the  property  is  sub- 
ject to  easements  of  light,  air,  and  access 
which  materially  affect  its  value. 

(November  10,  1914.) 

APPEAL  by  the  purchaser  from  an  order 
of  the  Appellate  Division  of  the  Su- 
preme Court,  First  Department,  reversing 
an  order  of  a  Special  Term,  Part  I.,  for 
New  York  County,  relieving  him  from  his 
bid  at  the  sale  and  denying  plaintiff's  mo- 
tion to  compel  him  to  take  title,  in  an  ac- 
tion to  foreclose  a  tax  lien.     Reversed. 

* 

Statement  by  Chase,  J.: 

The  action  was  brought  pursuant  to 
§§  1035-1039  of  the  Greater  New  York 
charter     (Laws    of    1901,    chap.    466,    as 

Note,  ^  Tax   sale    as   ctitting    off   eaae^ 

ment. 

Attention  is  called  to  Jackson  v.  Smith, 
153  App.  Div.  724,  138  N.  Y.  Supp.  654, 
affirmed  in  213  N.  Y.  630,  107  N.  E.  1079, 
referred  to  in  opinion  in  Tax  Lien  Co.  v. 

SCHULTZE. 

Notwithstanding  a  statutory  provision 
that  the  purchaser  at  a  tax  sale  obtains 
an  obsolute  title  free  from  all  encum- 
brances, a  purchaser  at  such  a  sale  of  prop- 


1116 


NEW  YORK  COURT  OF  APPEALS. 


amended  by  chapter  490  of  the  Laws  of 
3908  and  chapter  65  of  the  Laws  of  1911), 
to  foreclose  a  tax  lien  upon  premises  de- 
scribed in  the  judgment  as  follows: 
"Borough  of  the  Bronx.  New  description, 
section  9.  Block  2277,  lot  50.  Location, 
East  132d  street,  between  Willis  avenue  and 
Brown  place;  assessed  to  unknown  owner; 
on  the  land  and  tax  map,  city  of  New  York, 
borough  of  Bronx." 

Upon  the  sale  pursuant  to  the  judgment, 
the  appellant,  Wesley  £.  Barker,  bid  the 
sum  of  $5,000  therefor,  and  the  property 
was  struck  off  to  him.  He  signed  the  terms 
of  sale  and  paid  $500  on  account  thereof. 
He  subsequently  refused  to  complete  his 
purchase,  for  the  alleged  reason  that  the 
premises  are  affected  by  easements  of  light, 
air,  and  access  in  favor  of  adjoining  owners, 
which  are  not  cut  off  by  the  foreclosure  of 
the  tax  lien,  and  which  said  liens  were  in 
no  way  referred  to  by  the  terms  of  sale. 
The  plaintiff,  so  far  as  appears  from  the 
record,  does  not  deny  that  there  were  ease- 
ments of  light,  air,  and  access  in  favor  of 
adjoining  owners,  but  alleges  that  all  of  the 
adjoining  owners  were  made  parties  de- 
fendant in  the  action  to  foreclose  the  tax 
lien,  and  that  some  of  them  appeared  in  the 
action,  and  others  defaulted  after  being 
duly  served  with  process,  and  that  the  judg- 
ment in  the  action  provides:  "That  each 
and  all  of  the  defendants  in  the  action  who 
have  been  served  with  a  summons,  and  all 
persons  claiming  under  them  or  any  of  them 
after  the  filing  of  the  notice  of  pendency 
of  action,  be  and  they  are  hereby  forever 
barred  and  foreclosed  of  all  right,  claim, 
lien,  title,  interest,  easement,  and  equity  of 
redemption  in  the  premises  affected  by  the 
said  transfer  of  tax  lien,  and  each  and  every 
part  thereof." 

The  motions  were  made  at  the  special 
term  and  were  heard  together,  one  by  the 
plaintiff  to  compel  the  appellant  Barker  to 
complete  his  purchase,  and  one  by  the  ap- 
pellant Barker  to  be  relieved  from  his  pur- 
chase. 


Mr.  Edward   Mlehllng,   for   appellant: 

The  foreclosure  of  a  tax  lien  and  the  sale 
of  premises  pursuant  to  §  1035  of  the 
Greater  New  York  charter  do  not  extin- 
guish private  easements  of  light,  air,  and 
access  of  adjoining  owners  over  the  land 
sold. 

Jackson  v.  Smith,  153  App.  Div.  724,  138 
N.  Y.  Supp.  664;  Blenis  v.  Utica  Knitting 
Co.  73  Misc.  61,  130  N.  Y.  Supp.  740,  149 
App.  Div.  936,  134  N.  Y.  Supp.  1126,  af- 
firmed in  210  N.  Y.  561,  104  N.  E.  1127. 

Mr.  August  Weymann,  for  respondent: 

If  there  were  easements  affecting  the  tax 
lot  sold  to  the  purchaser  in  favor  of  abut- 
ting owners  or  encumbrancers,  they  were 
effectually  cut  off  by  the  judgment  of  fore- 
closure and  sale. 

Jordan  v.  Van  Epps,  86  N.  Y.  427;  Blake- 
ley  V.  Calder,  15  N.  Y.  617;  1  Black,  Judgnu 
p.  245;  Driggers  v.  Cassady,  71  Ala.  529; 
Wiltsie,  Mortg.  Foreclosure,  §  565. 

The  judgment  of  foreclosure  and  sale 
herein  is  binding  not  only  aa  to  questiona 
actually  litigated,  but  as  to  all  questions 
which  might  have  been  litigated  in  the  ac- 
tion. 

Jordan  v.  Van  Epps,  85  N.  Y.  436;  Pray 
V.  Hegeman,  98  N.  Y.  351;  Reich  v.  Coch- 
ran, 151  N.  Y.  127,  37  L.R.A.  805,  56  Am. 
St.  Rep.  607,  45  N.  E.  367;  Lorillard  v. 
Clyde,  122  N.  Y.  41,  19  Am.  St.  Rep.  470, 
25  N.  E.  292;  Gocbel  v.  Iffla,  111  N  Y.  170, 
18  N.  E.  649;  Re  Laudy,  161  N.  Y.  434,  55 
N.  E.  914;  Bloomer  v.  Sturges,  58  N.  Y. 
168. 

The  purchaser  has  submitted  himself  to 
the  jurisdiction  of  the  court,  and  cannot 
question  the  validity  of  the  judgment. 

Archer  v.  Archer,  165  N.  Y.  415,  63  Am. 
St  Rep.  688,  50  N.  E.  56;  Blenis  v.  Utica 
Knitting  Co.  73  Misc.  61,  130  N.  Y.  Supp. 
740,  149  App.  Div.  986,  134  N.  Y.  Supp. 
1126;  Paddell  v.  New  York,  50  Misc.  422, 
100  N.  Y.  Supp.  581,  affirmed  in  187  N.  Y. 
552,  80  N.  E.  1114,  211  U.  S.  446,  53  L.  ed. 
276,   29   Sup.   Ct.   Rep.   139,   15  Ann.   Cas. 


erty  subject  to  a  right  of  way  in  favor  of 
adjoining  property  does  not  acquire  such 
property  free  from  the  easement,  especially 
where  the  owner  of  the  dominant  tenement 
is  not  made  a  party  to  the  proceeding. 
Blenis  ▼.  Utica  Knitting  Co.  73  Misc.  61, 
130  N,  Y.  Supp.  740,  affirmed  in  149  App. 
Div.  936,  134  N.  Y.  Supp.  1126,  which  is 
affirmed  in  210  N.  Y.  561,  104  N.  E.  1127. 
Motion  for  reargument  denied,  210  N.  Y. 
614,  104  N.  E.  1127. 

Contrary  to  the  rule  announced  in  Tax 
Lien  Co.  v.  Schultze,  and  the  other  New 
York  cases  above  cited,  it  is  held  in  Han- 
son V.  Carr,  66  Wash.  81,  118  Pac.  927, 
that  a  sale  of  land  for  taxes  terminated  a 
right  of  way  granted  by  the  owner  prior  to 
L.R.A.1915D. 


the    tax    foreclosure   proceedings,   under    a 
statute  giving  a  tax  lien  priority,  and  re- 

?[uiring  it  to  be  fully  paid  and  satisfied  be- 
ore  any  recognizance,  mortgage,  judgment, 
debt,  obligation,  or  responsibility  to  or  with 
which  such  real  estate  may  become  charged 
or  liable,  where  the  owner  of  the  easement 
did  not  have  the  land  segregated  and  obtain 
a  pro  tanto  reduction  of  the  tax,  as  author- 
ized by  statute.  The  grant  of  the  easement 
had  been  made  within  the  period  covered 
by  the  delinquent  taxes  for  which  the  sale 
was  afterwards  had,  but  no  point  is  made 
of  this  fact.  The  decision  rests  upon  the 
principle  that  the  tax  is  a  paramount  lien, 
and  its  foreclosure  cuts  off  all  charges  upon 
the  real  estate.  W.  A.  E. 
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187;  Haight  v.  New  York,  99  N.  Y.  280,  1 
N.  E.  883. 

Chase,  J.,  delivered  the  opinion  of  the 
court: 

When  an  easement  is  carved  out  of  one 
property  for  the  benefit  of  another,  the  mar- 
ket value  of  the  servient  estate  is  thereby 
lessened,  and  that  of  the  dominant  increased, 
practically  by  just  the  value  of  the  ease- 
ment ;  the  respective  tenements  should  there- 
fore be  assessed  accordingly.  People  ex  rel. 
Poor  v.  Wells,  139  App.  Div.  83,  87,  124  N. 
Y.  Supp.  36,  affirmed  on  opinion  below  in 
200  N.  Y.  518,  93  N.  E.  1129.  See  Blenis  v. 
Utica  Knitting  Co.  73  Misc.  61,  130  N.  Y. 
Supp.  740,  affirmed  in  149  App.  Div.  936, 
334  N.  Y.  Supp.  1126,  affirmed  in  210  N. 
Y.  561,  104  N.  E.  1127;  Smith  v.  New  York, 
08  N.  Y.  562,  567;  People  ex  rel.  Topping 
V.  Purdy,  143  App.  Div,  389,  128  N.  Y. 
Supp.  569,  affirmed  in  202  N.  Y.  650,  95 
N.  E.  1137;  Re  Hall,  116  App.  Div.  729, 
102  N.  Y.  Supp.  5,  affirmed  in  189  N.  Y. 
662,  82  N.  E.  1127. 

The  assessment  of  the  lot  described  in 
the  judgment  did  not  include  the  ease- 
ments appurtenant  to  the  adjoining  real 
property.  The  assessment  of  the  servient 
estate  was  subject  to  the  easements  included 
in  the  assessments  of  the  dominant  estate. 
As  a  necessary  consequence  it  has  been  held 
that,  on  the  foreclosure  of  a  tax  lien  and  a 
sale  of  the  premises  pursuant  to  §§  1036- 
1039  of  the  Greater  New  York  charter, 
private  easements  of  light,  air,  and  access 
of  adjoining  owners  over  the  land  sold  are 
not  extinguished.  If  property  rights  which 
are  excluded  from  an  assessment  are  sold  or 
extinguished  by  a  tax  sale,  there  would  be 
a  taking  of  property  without  due  process 
of  law.  Jackson  v.  Smith,  153  App.  Div. 
724,  138  N.  Y.  Supp.  654,  affirmed  on  opin- 
ion below  by  decision  handed  down  here- 
with in  213  N.  Y.  630,  107  N.  E.  1079. 

The  owners  of  the  property  adjoining 
the  property  described  at  the  tax  sale,  in- 
cluding the  easements  over  the  property  so 
described,  were  not  necessary  parties  to  the 
action  to  foreclose  the  tax  lien.  They  were 
made  parties  to  the  action,  and  the  ques- 
tion now  arises  whether  the  easements  of 
those  who  made  default  in  appearing  in  the 
action  are  cut  off  by  the  judgment  taken 
against  them  by  such  default.  We  are  not 
in  this  case  considering  the  propriety  of 
making  a  person  who  claims  in  hostility  to 
a  tax  lien  a  party  defendant  in  an  action 
to  foreclose  such  lien.  The  question  before 
the  court  is  as  to  the  effect  of  making  a 
person  claiming  an  interest  superior  to  a 
tax  lien  a  party  in  a  case,  where  the  pro- 
priety of  making  such  a  person  a  party 
L.R.A.1915D. 


defendant  is  not  in  any  way  presented  in 
the  action. 

It  is  a  general  rule  that  a  judgment  is 
conclusive  between  the  parties  and  their 
privies  upon  all  matters  embraced  within 
the  issues  in  the  action  which  were  or  might 
have  been  litigated  therein.  It  is  imma- 
terial whether  issues  are  joined  by  an  an- 
swer to  the  complaint  or  tendered  by  the 
plaintiff  and  left  unanswered.  The  rule 
applies  as  well  to  a  judgment  by  default, 
when  the  facts  stated  warrant  the  relief 
sought,  as  to  one  rendered  after  contest. 
Goebel  v.  Iffla,  111  N.  Y.  170,  18  N.  E.  649. 

Was  the  question  whether  the  defendants 
had  easements  in  the  property  described, 
that  are  superior  to  the  tax  lien,  an  issue 
in  the  action?  The  answer  to  the  question 
should  be  determined  from  the  judgment 
roll. 

The  judgment  roll  was  referred  to  in  the 
notices  of  motion,  but  it  is  not  a  part  of  the 
record.  In  one  of  the  affidavits  upon  which 
the  plaintiff's  motion  is  founded  it  is  stated 
that  certain  'defendants  were  named  as  such 
to  cut  off  possible  easements  or  rights  of 
way.  The  statement,  we  assume,  is  that  of 
the  affiant,  and  not  a  quotation  from  the 
complaint.  It  is  in  one  of  the  affidavits 
stated  that  the  complaint  alleges:  "That 
all  of  the  defendants  have  or  may  have, 
and  the  plaintiff  believes  that  such  defend- 
ants have  or  may  have,  an  interest  in  or 
claim  upon  the  real  property  hereinafter 
described  by  way  of  lien,  mortgage,  devise, 
dower  right,  purchase,  easement,  operation 
of  law,  inheritance  from  or  marriage  with 
any  of  the  above-named  defendants  or  other- 
wise." 

It  is  not  disputed  that  the  defendants 
were  the  owners  of  easements  appurtenant 
to  adjoining  lands.  Such  easements  were 
acquired  prior  to  the  tax  lien  and  were  not 
subject  to  it. 

If  a  plaintiff  in  any  foreclosure  action 
chooses  to  make  a  person,  who  claims  that 
he  holds  a  lien  upon  or  interest  in  the 
property  sought  to  be  foreclosed  that  is 
prior  and  superior  to  the  claim  of  the  plain- 
tiff, a  party  defendant,  either  for  the  pur- 
pose of  determining  the  amount  of  the 
claim  and  paying  it  from  the  proceeds  of 
sale,  or  of  having  the  same  declared  to  be 
subject  and  subordinate  to  his  lien,  such 
claim  should  be  clearly  stated  in  the  com- 
plaint. Wlien  a  plaintiff  so  clearly  states 
his  claim  in  a  complaint,  the  defendant  must 
appear  in  the  action  and  present  his  claim 
by  appropriate  pleading  or  pleadings,  and, 
if  necessary,  by  proof,  or  suffer  the  ordi- 
nary consequences  of  a  default. 

If  the  plaintiff's  claim  is  not  so  clearly 
stated  in  the  complaint,  but  some  general 
allegations   are   used   therein   to  the  effect 
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that  a  claim  is  made  by  the  defendant  "as 
subsequent  purchaser  or  encumbrancer  or 
otherwise,"  it  will  not  bar  the  defendant  of 
rights  that  are  superior  and  paramount  to 
that  of  the  plaintiff,  if  he  default  therein, 
Lewis  V.  Smith,  9  N.  Y.  602,  61  Am.  Dec. 
706;  Merchants'  Bank  v.  Thomson,  55  N. 
Y.  7;  Emigrant  Industrial  Sav.  Bank  v. 
Goldman,  75  N.  Y.  127;  Goebel  v.  Ma,  su- 
pra; Nelson  v.  Brown,  144  N.  Y.  384,  39 
N.  E.  355;  Anderson  v.  McNeely,  120  App. 
Div.  676,  105  N.  Y.  Supp.  278;  Fern  v. 
Osterhout,  11  App.  Div.  319,  42  N.  Y.  Supp. 
450 ;  Barker  v.  Burton,  67  Barb.  458. 

Applying  the  rule  stated  to  this  case,  it 
does  not  appear  from  the  record  that  there 
wa&  anything  in  the  complaint  to  show  the 
defendants  that  the  plaintiff  disputed  or 
sought  to  bar  their  prior  and  superior  ease- 
ment of  light,  air,  and  access  over  the  prop- 
erty which  it  sought  to  sell  in  the  action. 
As  the  question  of  the  defendants'  having 
prior  and  superior  easements  to  the  tax 
lien  was  not  tendered  as  an .  issue  in  the 
foreclosure  action,  the  defendants  are  not 
bound  by  the  judgment  therein. 

The  easements  over  the  real  property  bid 
off  by  the  appellant  at  the  foreclosure  sale 
materially  affected  its  value,  and  he  waa  not 
tendered  a  title  to  such  real  property  that 
he  was  bound  to  accept. 

The  order  of  the  Appellate  Division  should 
be  reversed,  and  that  of  the  Special  Term 
affirmed,  with  costs  in  both  courts. 

Willard  Bartlett,  Ch.  J.,  and  Werner, 
Hisoock,  Hogan,  Miller,  and  Cardozo, 
JJ.,  concur. 


ALABAMA    SUPREME    COURT. 

A.  G.  EMBREY,  Appt., 

V. 

H.   W.  ADAMS. 

(—  Ala.  — .  68  So.  20.) 

Dnress  —  threat  to  prosecute  parents. 

A  deed  secured  for  a  grossly  inadequate 
consideration,  by  threats  to  send  the  grant- 
or's father  to  the  chain  gang  for  an  alleged 
offense,  will  be  set  aside  for  duress. 

(February  11,  1915.) 


APPEIAL  by  respondent  from  a  decree  of 
the  County  Court  for  Shelby  County 
overruling  a  demurrer  to  a  bill  filed  to  set 
aside  a  deed  for  duress.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Riddle,  Ellis,  &  Riddle  for  ap- 
pellant. 

Messrs.  Haynes  &  Wallace  and  Samuel 
Henderson,  for  appellee: 

The  court  below  did  not  err  in  its  re- 
fusal to  sustain  respondent's  demurrers  to 
the  bill  of  complaint,  and  in  not  dismissing 
it  for  want  of  equity. 

Martin  v.  Evans,  163  Ala.  657,  60  So. 
997;  Hartford  F.  Ins.  Co.  v.  Kirkpatrick, 
111  Ala.  466,  20  So.  651 ;  Holt  v.  Agiiew,  67 
Ala.  369;  Bishop,  Contr.  §  718;  Glass  v. 
Haygood,  133  Ala.  489.  31  So.  973;  Tread- 
well  V.  Torbert,  133  Ala.  604,  32  So.  126; 
Royal  V.  Goss,  164  Ala.  117,  45  So.  231. 

Thomas,  J.,  delivered  the  opinion  of  the 
court : 

The  bill  in  this  cause  avers  that  appellee, 
H.  W.  Adams,  ow^ns  jointly  or  as  tenant 
in  common  w4th  the  appellant,  A.  G.  Em- 
brey,  certain  lands  in  Shelby  county,  Ala- 
bama; that  said  lands  were  purchased  and 
conveyed  to  appellee  and  his  mother,  M.  A. 
Adams;  and  that,  after  the  death  of  his 
mother,  appellee's  father,  H.  D.  Adama,  sold 
and  conveyed  said  lands  by  w^arranty  deed 
to  the  appellant. 

The  fifth  paragraph  of  the  bill  alleges: 
'That  on  the  7th  day  of  August,  1908,  re- 
spondent came  to  this  complainant  at  or 
near  Harpersville,  in  Shelby  county,  Ala- 
bama, and  stated  to  him  that  complainant's 
father,  H.  D.  Adams,  had  procured  or  ob- 
tained his  money  under  false  pretense. 
Respondent  further  told  this  complainant 
that,  if  he  did  not  execute  a  deed  to  the 
said  respondent,  covering  hia  interest  in  the 
lands  right  then,  he  (the  respondent)  would 
put  complainant's  father  in  the  chain  gang. 
Upon  complainant's  refusal  to  execute  the 
said  deed  to  respondent,  he  (the  said  re- 
spondent) turned  his  horses  towards  (Colum- 
biana, stating  at  the  time  that  he  had  seen 
lawyers  at  Columbiana  and  would  drive 
down  and  have  the  papers  issued ;  that,  act- 
ing under  extreme  distress  and  what  he 
thought  the  necessity  of  the  ca^e  required, 
he  (this  complainant)  did  execute  a  deed 
to  said  respondent  covering  said  lands,  and 
which  was  the  only  property  he  owned;  that 


yote.  —  Contracts  procured  hy  threats 
of  prosecution  of  a  relative* 

For  the  earlier  cases  on  this  question, 
see  the  notes  to  City  Nat.  Bank  v.  Kusworm, 
26  L.R.A.  48;  Williamson-Halsell  Frazier 
Co.  v.  Ackerman,  20  L.R.A.(N.S.)  484; 
and  Ball  v.  Ball,  37  L.R.A.(N.S.)  539. 
L.R.A.1915D. 


As  opposed  to  public  policy,  as  compounding 

a  felony. 

Supplementing  notes  in  26  L.R.A.  49,  and 
20  L.R.A.(N.S.)   484. 

As  shown  in  the  above  *^ote8,  contracts 
procured  by  threats  of  prosecution  of  a 
relative  have  been  declared   invalid   for  il- 
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the  only  consideration  paid  by  the  said  re- 
spondent to  the  complainant  was  the  sum 
of  $25,  which  was  totally  and  wholly  in- 
adequate as  payment  for  complainant's 
interest  in  said  lands,  complainant  averring 
that  his  interest  in  said  lands  was  worth 
at  least  $1,000.  Complainant  avers  that  he 
had  no  advice  and  acted  hastily  and  under 
extreme  distress  and  surprise  and  without 
due  deliberation,  and  that  he  forced  his 
wife  to  sign  her  name  to  said  deed  solely 
and  for  the  purpose  of  preventing  the  prose- 
cution and  possible  conviction  of  his  father." 

By  the  sixth  paragraph  of  the  bill  it  is 
averred  that  offer  to  pay  the  purchase  price 
of  $25,  with  interest  thereon,  was  made,  and 
readiness  on  the  part  of  complainant,  at  all 
times,  to  repay  the  same  is  also  thereby 
averred. 

The  prayer  of  the  bill  is  that  the  deed  of 


conveyance  thus  executed  by  complainant 
and  wife  be  canceled  and  removed  as  a 
cloud  on  complainant's  title,  upon  the  pay- 
ment of  the  sum  of  $25,  and  interest  there- 
on, to. r the  appellant,  and  that  on  final 
hearing  said  lands  be  sold  for  the  purpose 
of  dividing  the  proceeds  among  the  several 
joint  owners  or  tenants  in  common.  The 
respondent  in  the  court  below  demurred  to 
[the  bill  on  the  ground  that  "the  same  con- 
tains no  eqiuity."  The  case  being  heard  by 
the  judge  of  the  county  court  of  Shelby, 
exercising  jurisdiction  in  equity,  the  de- 
murrer was  overruled.  From  this  action  of 
the  trial  court  appeal  was  duly  taken,  and 
errors  are  assigned  thereon  in  this  court. 

The  solicitors   for  the   appellant,  in  the 

brief  filed  in  this  court,  thus  state  the  issue: 

!  "The  sum  and  substance  of  the  bill  is  that 

'  H.  D.  Adams,  the  father  of  the  complain- 


legality  of  consideration  in  numerous  cases 
where  it  is  clearly  established  that  there 
was  an  agreement  not  to  prosecute. 

Thus,  where  a  father,  while  his  son  was 
under  arrest  on  a  charge  of  cheating  and 
swindling  in  the  purchase  of  a  mule,  was 
induced  by  the  seller  to  sign,  as  a  joint 
maker  with  a  son,  a  promissory  note  for 
the  purchase  price  of  the  mule,  the  induce- 
ment being  an  agreement  by  the  seller  that 
if  the  father  would  sign  the  note  he  would 
withdraw  the  warrant  against  the  son  and 
stop  the  prosecution,  the  acts  constituted 
a  defense,  in  favor  of  the  father,  to  a  suit 
upon  the  note.  Cromer  v.  Evett,  11  Ga. 
App.  654,  76  S.  E.  1056. 

So,  where  the  maker  of  a  note  forged 
the  indorsements  of  his  father-in-law  and 
brother-in-law,  and  upon  discovering  the 
forgery  the  payee  procured  a  guaranty  of 
the  indorsement  from  the  father-in-law, 
and  brother-in-law,  upon  the  understanding 
that  the  maker  would  not  be  prosecuted  for 
the  forgery  if  such  a  guaranty  was  given, 
they  were  not  estopped  from  denying  the 
validity  of  their  signatures,  there  being  a 
statute  in  force  making  an  agreement  not 
to  prosecute  for  a  felony  a  crime.  Catskill 
Nat.  Bank  v.  Lasher,  165  App.  Div.  648, 
151  N.  Y.  Supp.  191. 

What  is  paid  by  a  father  to  prevent  the 
arrest  of  his  son  upon  a  warrant  issued 
against  him  for  obtaining  money  under  false 
pretenses,  which  charges  were  absolutely 
false,  may  be  recovered.  Sykes  v.  Thomp- 
son, 160  N.  C.  348,  76  S.  E.  252.  The  court 
pointed  out  the  illegality  of  the  contract 
and  said  that  a  recovery  may  be  sustained 
by  the  more  innocent  party  notwithstand- 
ing the  illegal  features  of  the  agreement, 
especially  when  the  party  seeking  relief  has 
been  induced  to  enter  into  the  agreement 
by  fraud  or  undue  influence. 

But  in  Higjjins  v.  Sowards,  159  Ky.  783. 
1G9  S.  W.  554,  a  mortgage  given  to  secure  ^ 
note  of  the  mortgagor's  son-in-law.  covering 
the  amount  of  the  son-in-law's  shortage 
in  his  accounts,  was  sustained  where  it  waai 
evident  that  the  mortgagor  was  not  induced' 
L.RJL.1915D. 


to  execute  the  note  and  mortgage  by  way   k 
of  compounding  a  felony,  there  having  beeii 
no  promise  not  to  prosecute  the  son-in-law. 

And  where  the  consideration  for  the  giv- 
ing of  a  bond  by  the  father  of  the  defendant 
'  in  a  bastardy  proceeding  was  not  the  aband- 
onment of  the  charge  of  a  statutory  oilense 
with  a  girl  under  the  age  of  consent,  but 
was  a  relinquishment  of  a  claim  for  the 
maintenance  of  the  child,  if  any,  to  be 
born  of  the  illicit  relations,  the  bond  was 
valid  and  enforceable.  Aieredith  v.  Knox, 
—  Del.  Ch.  — ,  83  Atl.  703. 

So,  in  Godding  v.  Hall,  56  Colo.  579, 
140  Pac.  165,  it  appeared  that  the  defend- 
ant's husband  was  an  officer  of  a  bank 
which  had  become  insolvent  through  his 
defalcations,  and  that  she  gave  her  trust 
deed  upon  property  which  had  been  bought 
with  the  misappropriated  funds  and  given 
to  her  by  the  husband,  the  deed  containing 
a  recital  as  follows:  And  whereas  the  time 
and  attention  of  the  late  officers  of  said 
bank  is  required  to  assist  in  the  realization 
of  such  assets,  and  it  being  the  wish  and  . 
desire  of  the  undersigned  that  such  officers 
shall  not  be  hampered  or  delayed  by 
trivial  or  other  persecutions  or  prosecutions, 
and  therefore  the  conveyance  hereinafter 
made  is  upon  the  condition  that  their  time 
and  attention  be  left  for  such  assistance,"  it 
was  held  that  the  deed  was  valid  and  en- 
forceable, inasmuch  as  neither  by  oral 
agreement  nor  by  the  language  of  the 
instrument  itself  did  it  appear  that 
there  was  an  agreement  that  plaintiff's 
husband  should  not  be  prosecuted  for 
the  defalcation,  and  further,  even  if  the 
court  were  to  give  the  deed  the  construc- 
tion contended  for  by  appellant,  still  the 
convevance  would  be  in  full  force  and  effect 
for  the  reason  that  the  condition  relied  on 
was  not  a  condition  precedent,  but  subse- 
quent, and  where  a  condition  is  illegal,  in- 
definite, uncertain,  unreasonable,  or  repug- 
nant to  the  nature  of  the  instrument  to 
which  it  was  annexed,  such  condition  is 
void  and  renders  the  grantee's  estate  ab- 
solute. 
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antj  sold  to  and  made  this  respondent  a 
deed  to  80  acres  of  land  in  Sheiby  county, 
for  which  the  respondent  paid  the  said  H. 
D.  Adams,  thinking  thereby  that  he  was 
acquiring  a  complete  title  to  the  lands  in- 
volved in  this  suit."  That,  when  appellant 
found  out  that  appellee's  ''father  had  prac- 
tised a  fraud,  he  (Embrey)  threatened  to 
prosecute  and  convict  H.  D.  Adams,  com- 
plainant's father,  for  obtaining  his  money 
under  false  pretense,  and  the  complainant, 
W.  H.  Adams,  to  keep  his  father  from  being 
prosecuted  and  convicted,  agreed  to  and  did 
make  respondent  Embrey  a  deed  to  the  land, 
Embrey  paying  him  the  additional  consid- 
eration of  $25,  etc." 

The  demurrer  questions  the  sufficiency  of ' 


the  averment  of  the  bill  for  rdief  in  a  court 
of  equity. 

In  Kirby  v.  Arnold,  —  Ala.  — ,  68  So.  17, 
we  have  collected  the  general  authorities  on 
the  subject  of  duress  and  undue  influence, 
the  consensus  of  which  we  believe  is  de* 
cisive  of  this  appeaL 

The  doctrine  is  declared  in  Martin  ▼. 
Evans,  163  Ala,  657,  50  So.  997,  that,  where 
one  conveys  lands  on  the  representation  by 
the  grantee  that  a  son  of  the  grantor  has 
embezzled  funds  from  the  grantee,  coupled 
with  the  threat  that  the  sou  will  be  prose- 
cuted for  the  embezzlement  unless  the  con- 
veyance is  executed,  the  grantor  is  entitled 
to  have  it  set  aside  as  having  been  obtained 
under  duress  and  undue  influence,  and  with- 
out consideration. 


Voidable  on  the  ground  of  duress. 

Supplementing  notes  in  26  L.R.A.  48;  20 
L.R.A.(N.S.)  4^J;  and  37  L.R.A.(N.S.) 
539. 

As  shown  in  the  above  notes,  contracts 
procured  by  threats  of  prosecution  of  a 
relative  have  been  declared  voidable  upon 
the  ground  of  duress  in  numerous  cases; 
there  being  a  well-established  exception  to 
the  genorai  rule  that  the  law  does  not  re- 
gard a  person  as  under  duress  who  enters 
into  a  contract  to  relieve  another  person, 
and  not  himself,  where  the  subject  of  the 
duress  is  the  wife,  husband,  parent,  child, 
or  other  near  relative. 

To  avoid  a  promissory  note  given  to  pre- 
vent a  threatened  imprisonment  of  the 
makers'  son,  it  is  not  necessary  that  the 
means  used  to  procure  the  note  were  such 
as  to  overcome  the  mind  of  an  ordinary 
man,  but  that  tliey  were  sufficient  to  over- 
come the  minds  of  the  makers  in  the  con- 
dition in  which  they  were  in  at  the  time;  so, 
where  it  appeared  that  the  makers  of  such 
a  note  were  aged  and  feeble,  and  not  per- 
sons of  ordinary  courage  and  firmness,  they 
could  repudiate  such  a  contract  on  the 
ground  of  duress,  even  though  the  threats 
would  not  influence  persons  differently  con- 
stituted. Anthony  &  C.  Co.  v.  Brown,  214 
Mass.  439,  101  N.  E.  1058. 

Where  the  feelings  or  affections  of  a  wife 
are  worked  upon  through  criminal  proceed- 
ings instituted  against  her  husband,  and  she 
is  induced  thereby  against  her  will  to  con- 
vey her  property  through  tlie  medium  of  her 
husband  to  his  creditors,  to  pay  his  debts 
and  obtain  his  release  from  imprisonment, 
there  is  duress  as  to  her,  and  a  purcimser 
from  the  husband's  creditor  with  notice  of 
the  wife's  equity  cannot  prevail  in  an  ac- 
tion to  recover  the  land  from  her.  Jordan 
v.  Beecher,  post,  1122. 

A  married  woman  who  involuntarily 
mortgages  her  separate  estate  or  homestead 
to  secure  an  individual  indebtedness  of  her 
husband  may  have  the  lien  canceled  in  a 
suit  to  forclose  the  mortgage,  where  she 
was  induced  to  execute  it  by  the  mortgagee's 
threats  to  imprison  her  husband  for  feloni-  * 
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ously  disposing  of  mortgaged  chattels. 
Hoellworth  v.  McCarthy,  93  Neb.  246,  43 
L.R.A.(N.S.)   1005,  140  N.  W.  141. 

A  note  executed  by  a  woman  to  save 
her  brother  from  threatened  imprisonment 
on  the  charge  of  embezzlement  is  void 
for  duress.  Kronmeyer  v.  Buck,  258  111. 
586,  45  L.R.A.(N.S.)  1182,  101  N.  E. 
935. 

In  Kirby  v.  Arnold,  —  Ala.  — ,  68  So.  17, 
a  deed  procured  by  a  man  of  affairs  from 
an  ignorant  negro  woman  for  a  grossly  in- 
adequate consideration,  upon  threat  of  pros- 
ecution of  her  aged  giand father,  was  an- 
nulled. 

And  in  Embbcy  v.  Adams,  above  reported, 
it  was  held  that  a  deed  secured  for  gross- 
ly inadequate  consideration,  by  threats  to 
have  the  grantor's  father  arrested  im- 
mediately and  sent  to  prison  for  an  alleged 
fraud  in  the  sale  of  lands,  will  be  set  aside 
for  duress. 

llie  right  to  avoid  a  contract  because  of 
duress  consisting  of  a  threat  to  imprison 
a  near  relative  may  be  extended  to  a  moth- 
er-in-law who  signs  a  contract  to  prevent 
the  prosecution  of  her  daughter's  husband, 
if  it  appears  that  the  son-in-law  and  his 
wife  are  living  in  harmony  and  there  is 
nothing  to  show  any  estrangement  between 
the  mother-in-law  and  the  son-in-law. 
Fountain  v.  Bigham,  235  Pa.  35,  84  AtL 
131,  Ann.  Cas.  1913D,  1188. 

But  a  married  woman  cannot  avoid  a  con- 
tract and  deed  of  trust  executed  by  her  be- 
cause of  dread  of  prosecution  of  her  hus- 
band for  embezzlement,  where  it  does  not 
appear  that  any  threat  of  prosecution  of  her 
husband  was  ever  made  to  her  by  anyone 
representing  the  plaintiff,  nor  that  any  rep- 
resentative of  the  plaintiff  induced  her  to 
execute  the  contract  and  deed  of  trust  by 
any  threat  of  such  prosecution.  Goodrum 
V.  Merchants'  &  P.  Bank,  102  Ark.  326,  144 
S.  W.  198,  Ann.  Cas.  1914A,  511. 

And  a  mortgage  executed  by  a  wife  upon 
her  separate  property,  to  indemnify  a 
surety  upon  the  official  bond  of  her  hus- 
band, and  who  had  misappropriated  the 
funds  coming  into  his  hands  by  virtue  of 
his  office,  in  the  hope  that,  or  upon  assur- 
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The  consideration  averred  to  liaye  been 
paid  for  the  property  involved  in  this  suit 
was  a  grossly  inadequate  one,  and  the  facts 
here  are  substantially  those  on  which  the 
decision  was  based  in  Martin  v.  Evans, 
supra.  This  wholesome  doctrine  of  relief  in 
equity  was  extended  in  Kirby  v.  Arnold, 
supra,  to  the  threat  of.  prosecution  of  a 
grandfather;  and  in  Holt  v.  Agnew,  67  Ala. 
360,  373,  to  such  a  threat  against  a  husband. 

In  McClintick  v.  Cummins,  3  McLean,  168, 
169,  Fed.  Cas.  No.  8,699,  it  was  said:  "The 
father  and  son  may  each  avoid  his  obliga- 
tion by  duress  of  the  other;  and  so  a  hus- 
band may  avoid  his  deed  by  duress  ol  his 
wife." 

But  it  has  long  been  the  habit  of  courts 
of  equity  to  relieve  parties  from  contracts 
made  under  the  influence  of  threats,  or  of 


apprehensions  not  amounting  to  legal  duress. 
Where  a  fraudnioat  advantage  has  been 
1».ken  of  the  fears,  the  affections,  or  the 
sensibilities  of  a  party,  equity  will  grant 
relief.  Judge  Story  says  that  circumstances 
of  extreme  necessity  and  distress  of  a  party, 
though  not  accompanied  by  any  direct  re- 
straint or  duress,  may  so  entirely  overcome 
his  free  agency  as  to  justify  the  court  in 
setting  aside  a  contract  made  by  him  on 
account  of  some  oppression  or  fraudulent 
advantage  or  imposition  attendant  upon  it. 
In  such  case  he  has  no  free  will,  but  stands 
in  vinouUs.    2  Story,  £q.  §  239. 

Mr.  Justice  Morton,  in  Harris  v.  Cannody, 
131  Mass.  61-64,  41  Am.  Rep.  188,  says: 
''In  a  note  to  Bayly  v.  Glare,  2  Bownl.  &  G. 
276,  276,  in  the  common  bench,  Michaelmas 
term,  7  Jac.  1,  it  is  said  that  ^the  husband 


ance  from  her  husband  that,  the  execution 
of  such  a  mortgage  would  save  him  from 
arrest  and  imprisonment,  is  not  void  for 
want  of  sufficient  consideration.  Nor  is  it 
void  as  having  been  obtained  under  duress, 
where  it  appears  that  the  mortgagee  neither 
in  person  nor  through  an  attorney  or  agent 
resorted  to  any  undue  means  by  way  of 
threats  or  4oception  to  obtain  the  execution 
of  such  mortgage.  Bode  v.  Jussen,  93  Neb. 
482,  140  N.  VV.  768;  Jussen  v.  Bode,  93  Neb. 
490,  140  N.  W.  771. 

And  in  Maddox  v.  Howe,  154  Ky.  417, 
157  S.  W.  714,  where  a  wife  executed  a 
mortgage  to  a  bank  of  which  her  husband 
was  an  officer,  to  secure  indebtedness  which 
he  had  incurred  to  the  bank  in  violation  of 
law,  and  it  appeared  that  she  understood 
the  matter  periectly  and  was  in  her  usual 
frame  of  mind  at  the  time  she  executed  the 
mortgage,  it  was  held  that  no  such  duress 
was  shown   as  would  avoid  the  mortgage. 

And  in  Sulzner  v.  Cappeau-Lemley  &  M. 
Co.  234  Pa.  162,  39  L.R.A.(N.S.)  421,  83 
AtL  103,  it  was  held  that  a  transfer  of 
stock  cannot  be  set  aside  for  duress,  because 
of  a  threat  to  imprison  the  son  of  the  trans- 
ferrer, who  had  made  the  contract  for  the 
transfer,  if  no  steps  towards  the  arrest  had 
been  taken,  where  it  appeared  that  the 
transferrer  was  an  experienced  business 
man  of  ordinary  firmness,  and  that  both 
he  and  his  son  were  at  liberty  to  come  and 
go  as  they  chose,  and  had  ample  time  to 
consult  an  attorney  had  they  so  desired. 
The  court  said:  "Ordinarily,  when  no  pro- 
ceedings have  been  commenced,  threats  of 
arrest,  prosecution,  or  imprisonment  do  not 
constitute  legal  duress  to  avoid  a  contract. 
The  threats  must  be  made  under  such  cir- 
cumstances that  they  excite  the  fear  of  im- 
minent and  immediate  imprisonment." 

The  threat  of  a  lawful  arrest  for  a  crime 
which  has  actually  been  committed  is  not 
itself  a  sufficient  ground  for  the  cancela- 
tion of  a  mortgage  which  has  been  executed 
as  a  result  of  such  threat,  to  cover  the  loss 
occasioned  by  the  commission  of  such  crime ; 
so,  where  a  son  had  mortgaged  his  mother's 
horses  for  his  own  debt  and  in  hid  own 
name,  an  offense  for  which  he  could  legally ' 
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have  been  arrested,  and  the  mother  signed 
the  mortgage  to  prevent  sue!)  arrest,  it 
will  not  be  deemed  to  have  been  executed 
under  duress.  Englert  v.  Dale,  26  N.  D. 
687,  142  N.  W.  169. 

A  contract  obtained  by  duress  may  be 
ratified;  so,  where  a  married  woman  joined 
in  the  execution  of  a  deed  in  the  nature  of 
a  mortgage,  to  secure  payment  of  the  value 
of  property  which  her  husband  has  misap- 
propriated, and  later  gave  a  quitclaim  deed 
of  her  interest  in  the  property,  and  delayed 
a  suit  disaffirming  the  conveyance  for  near- 
ly three  years,  during  which  time  the  person 
to  whom  the  property  had  been  conveyed 
died,  and  there  was  no  haste  exhibited  at 
the  time  ol  the  execution  of  the  quitclaim 
deed,  and. no  threats  made  or  communicated 
to  her  at  that  time,  it  was  held  that  she 
had  ratified  the  deed.  Guinn  v.  Sumpter 
Valley  R.  Co.  63  Or.  368,  127  Pac.  987. 

A  father  who  was  induced  by  the  payee 
to  sign  a  note  in  order  to  save  his  son  from 
arrest  and  stop  a  prosecution  for  cheating 
and  swindling  in  the  purchase  of  a  mule 
is  not  precluded  from  setting  up  duress  as 
a  defense  to  an  action  on  the  note,  without 
showing  that  the  arrest  was  illegal  by  virtue 
of  the  statute  providing  that  ''legal  impris- 
onment, if  not  used  for  illegal  purposes,  is 
not  duress,"  since  the  arrest  was  used  for 
an  illegal  purpose  in  coercing  the  father 
to  sign  the  note.  Cromer  v.  £vett,  11  Ga. 
App.  664,  76  S.  £.  1066. 

Where  a  husband  and  wife  conveyed  their 
homestead,  and  the  husband  transferred  per- 
sonal property  to  cover  a  shortage  in  his 
accounts  with  the  corporation  by  which  he 
was  employed,  and  it  appeared  that  all  of 
the  proved  shortage  would  have  been  covered 
by  tne  personal  property  transferred,  it  was 
held,  although  there  was  no  actual  threat 
of  prosecution,  that  under  the  circumstances 
the  wife's  participation  in  the  conveyance 
of  the  homestead  was  without  legal  consid- 
eration, and,  as  to  her,  a  decree  of  the  trial 
court  canceling  the  conveyance  of  the  home- 
stead was  aHirmed.  Clement  v.  Buckley 
Mercantile  Co.  172  Mich.  243,  137  N.  W. 
656.  R.  L.  S. 
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may  avoid  the  deed  that  he  hath  sealed  by 
the  duress  of  imprisonment  of  his  'wife  or 
son.  .  .  .'  But  a  son  shall  avoid  his  deed 
by  duress  to  his  father.  M.  7  Ja.  B.  per 
Coke.  The  husband  shall  avoid  a  deed  by 
duress  to  his  wife.  M.  7  Ja.  B.  per  Coke." 
1  Rolle,  Abr.  687,  pis.  4-^. 

Lord  Bacon  declared:  "So,  if  a  man 
menace  me,  that  he  will  imprison  or  hurt 
in  body  my  father  or  my  child  except  I 
make  imto  him  an  obligation,  I  shall  avoid 
this  duress,  as  well  as  if  the  duress  had 
been  to  mine  own  person.''  Bacon,  Maxims, 
reg.  18. 

The  same  law  is  explicitly  laid  down  with- 
out question  by  the  author  of  Bacon's 
Abridgment,  and  by  Mr.  Dane  and  by  Mr. 
Justice  McLean.  Bacon,  Abr.  Duress,  B.  5 
Dane,  Abr.  166,  375. 

In  McCormick  Harvesting  Mach.  Co.  v. 
Hamilton,  73  Wis.  486-495,  41  N.  W.  727, 
730,  where  many  authorities  are  collected, 
the  court  declared:  "The  contract  is  then 
void  by  every  principle  of  equity.  It  is  the 
worst  species  of  fraud,  because  it  attacks 
the  weakest  point  of  human  nature,  and 
appeals  to  natural  affection.  What  will  not 
a  mother  do  to  save  her  child  from  imprison- 
ment for  crime  of  which  he  is  not  guilty?" 
The  threat  in  this  case  was  that,  unless 
she  executed  a  mortgage,  the  plaintiff  would 
cause  the  imprisonment  of  her  son  for  a 
crime  of  which  the  latter  was  not  in  fact 
guilty. 

In  Morse  v.  Woodworth,  155  Mass.  251,  29 
N.  E.  528,  it  is  said  by  the  court:  **It  has 
sometimes  been  held  that  threats  of  im- 
prisonment, to  constitute  duress,  must  be 
of  unlawful  imprisonment.  But  the  ques- 
tion is  whether  the  threat  is  of  imprison- 
ment which  will  be  unlawful  in  reference 
to  the  conduct  of  the  threatener  who  is 
seeking  to  obtain  a  contract  by  his  threat. 
Imprisonment  that  is  suffered  through  the 
execution  of  a  threat  which  was  made  for 
the  purpose  of  forcing  a  guilty  person  to 
enter  into  a  contract  may  be  lawful  as 
against  the  authorities  and  the  public,  but 
unlawful  as  against  the  threatener,  when 
considered  in  reference  to  his  effort  to  use 
for  his  private  benefit  processes  provided 
for  the  protection  of  the  public  and  the 
punishment  of  crime.  One  who  has  over- 
come the  mind  and  will  of  another  for  his 
own  advantage,  under  such  circumstances, 
is  guilty  of  a  perversion  and  abuse  of  laws 
which  were  made  for  another  purpose,  and 
he  is  in  no  position  to  claim  the  advantage 
of  a  formal  contract  obtained  in  that  way, 
on  the  ground  that  the  rights  of  the  parties 
are  to  be  determined  by  their  language  and 
their  overt  acts,  without  reference  to  the 
influences  which  moved  them.  In  such  a 
case,,  there  is  no  reason  why  one  should  be 
bound  by  a  contract  obtained  by  force, 
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which  in  reality  is  not  his,  but  another's." 
Hartford  F.  Ins.  Co.  v.  Kirkpatrick,  111 
Ala.  456,  466,  20  So.  651. 

In  Glass  ▼.  Haygood,  133  Ala.  489,  31 
So.  973,  the  rule  of  duress  was  declared  to 
apply  when  the  possession  of  one's  goods  is 
unlawfully  held  against  him,  and  he  has 
such  an  important,  urgent,  and  immediate 
occasion  for  their  possession  and  use  as 
cannot  be  subserved  by  a  resort  to  courts 
to  recover  them ;  he  may  avoid  any  contract 
he  enters  into  with  the  wrongdoer  in  order 
to  regain  the  possession  of  his  goods. 

We  thus  see  that  both  ancient  and  modem 
authorities  agree  that  the  doctrine  of  duress 
or  threat  of  punishment  to  husband  or  to 
wife,  or  to  parent  or  to  child,  is  based  upon 
the  nearness  and  tenderness  of  the  relation, 
applying  as  strongly  to  the  case  of  parent 
and  child  as  to  that  of  husband  and  wife. 
No  more  powerful  or  restraining  force  can 
be  brought  to  bear  upon  a  man,  to  overcome 
his  will  and  extort  from  him  an  obligation, 
than  the  threat  of  great  injury  or  punish- 
ment to  wife  or  child  or  parent. 

The  County  Court,  exercising  jurisdiction 
in  equity,  was  correct  in  overruling  the  de- 
murrer that  the  bill  contained  no  equity^ 
and  the  decree  is  affirmed. 


Anderson,    Ch.    J.,    and   Mayfleld 
Somerville,  JJ.,  concur. 


and 
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H.  H.  JORDAN,  Plfl.  in  Err, 

V. 

£.  C.  BEECHER  et  al. 

(—  Ga.  — ,  84  S.  E.  649.) 

Duress  —  criminal   process   to   collect 
debt. 

1.  The  law  does  not  countenance  the  em- 
ployment of  criminal  process  for  the  collec- 
tion of  debts.  Where  a  criminal  warrant  is 
issued  and  its  principal  object  is  to  en- 
force the  collection  of  a  debt  due  to  a  cor- 
poration of  which  the  magistrate  issuing 
the  warrant  is  the  president,  and  the  de- 
fendant is  imprisoned  imder  such  warranty 
a  conveyance  of  property  to  the  prosecuting 
creditor,  obtained  by  means  of  such  impris- 
onment, in  order  to  secure  his  release,  is 
void. 

Same  —  conveyance  by  wife. 

2.  Where  the  fears  or  affection  of  a  wife 

Headnotes  by  Evans,  P.  J. 

Note.  —  As  to  contracts  procured  by 
threats  of  prosecution  of  a  relative,  see 
notes  to  Citv  Nat.  Bank  v.  Kusworm,  26 
L.R.A.  48;  Williamson-Halsell  Frazier  Co. 
V.  Ackerman,  20  L.R.A.(N.S.)  484;  Bali  v. 
Ball,  37  L.R.A(N.S.)  639;  and  Embrey  v. 
Adams,  ante,  1118. 
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are  worked  upon  tbrough  criminal  pro- 
ceedings instituted  against  her  husband,  and 
she  is  induced  thereby  against  her  will  to 
convey  her  property,  through  the  medium  of 
her  husband,  to  her  husband's  creditor^  to 
pay  her  husband's  debt  and  obtain  his  re- 
lease from  imprisonment,  there  is  duress  as 
to  her,  and  a  purchaser  from  the  husband's 
creditor,  with  notice  of  the  wife's  equity, 
cannot  prevail  in  an  action  to  recover  the 
land  from  her. 

Trial  —  instructions. 

3*.  The  court's  instruction  is  not  open  to 
the  criticism  made  of  it 

(February  11,  1915.) 

Ij^RROR  to  the  Superior  Court  for  Coffee 
1/  County  to  review  a  judgment  in  de- 
fendant's favor  in  an  action  brought  to  re- 
cover po88eS8i<Mi  of  certain  land.    Affirmed. 

Statement  by  Svans,  P.  J.: 

H.  H.  Jordan  brought  an  action  against 
E.  C.  Beecher  and  Drucilla  Beecher  to*  re- 
cover possession  of  a  tract  of  land.  In  the 
abstract  of  title  incorporated  in  the'  peti- 
tion it  appeared  that  the  plaintiff  claimed 
title  by  virtue  of  a  deed  from  Drucilla 
Beecher  to  E.  C.  Beecher,  dated  December 
16,  1908,  upon  a  voluntary  consideration, 
and  a  deed  from  E.  C.  Beecher  to  the  Hen- 
derson-Powell Company,  dated  December  17, 
1908,  and  a  deed  from  Henderson-Powell 
Company  to  the  plaintiff,  dated  August  23, 
1911.  The  defendants  pleaded  that  they 
sustained  the  relation  of  husband  and  wife, 
that  the  deed  from  the  wife  to  the  husband 
and  his  deed  to  the  Henderson-Powell  Com- 
pany were  obtained  by  duress  and  were 
without  cbnsideratioli,  and  were  given  for 
the  purpose  of  settling  a  debt  due  by  the 
husband  to  the  Henderson-Powell  Company, 
and  in  settlement  of  a  criminal  prosecution 
instituted  by  the  Henderson -Powell  Com- 
pany against  the  husband.  The  evidence 
made  the  following  case:  The  plaintiff 
testified  that  he  bought  the  land  from  the 
Henderson-Powell  Company  in  August,  1911, 
on  a  consideration  of  $500,  which  was  evi- 
denced by  his  two  notes  of  $250  each,  in- 
dorsed by  his  brother-in-law,  and  payable 
in  December,  1912  and  1913 ;  that  he  did  not 
pay  the  first  note  when  it  fell  due,  nor  has 
he  paid  either  of  them;  that  he  is  a  farmer 
by  occupation;  that  the  manager  of  the 
Henderson -Powell  Company  approached  him 
to  sell  him  the  land,  and  informed  him  that 
it  was  unoccupied.  He  had  never  seen  the 
land,  but  inquired  as  to  its  value,  and  was 
told  that  it  was  worth  from  $1,000  to 
$1,200.  In  fact,  the  land  was  worth  $1,500. 
He  did  not  inspect  the  land,  but  agreed  to 
purchase  it,  if  the  title  was  approved  by 
his  brother-in-law.  He  did  not  know  at  the 
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time  he  bought  the  land  that  the  defendants 
had  any  claim  to  it,  and  he  bought  in  good 
faith.  The  draftsman  of  the  deeds  from 
Mr.  and  Mrs.  Beecher  testified,  in  behalf 
of  the  plaintiff,  that  he  explained  to  Mrs. 
Beecher,  at  the  time  the  deeds  were  drawn, 
that  the  only  way  she  could  transfer  her 
property  to  her  husband  was  by  making 
him  a  deed  of  gift;  that  she  could  not  be 
forced  to  make  such  a  deed,  and  need  not 
do  it  unless  she  wanted  to,  to  which  Mrs. 
Beecher  replied  that  it  was  her  desire  to 
make  the  deed  and  pay  her  husband's  debt. 
He  further  told  the  defendants,  at  the  time 
of  making  the  deeds,  that  they  did  not  set- 
tle the  criminal  prosecution  against  her  hus- 
band, and  that  it  could  not  be  settled.  Mrs. 
Beecher  signed  the  deed  willingly,  stating 
that  she  was  perfectly  willing  to  deed  this 
property  to  her  husband,  so  he  could  pay 
his  debts. 

The  substance  of  the  testimony  of  the 
defendants  was  as  follows:  In  1908  the 
husband  became  indebted  to  the  Henderson- 
Powell  Company  for  supplies,  and  on  fail- 
ing to  pay  in  the  fall  of  the  year,  the 
manager  of  that  corporation  sued  out  a  war- 
rant before  a  justice  of  the  peace,  who  was 
the  president  of  the  corporation.  He  was  ar- 
rested and  put  in  jail.  His  creditors  agreed 
to  his  release  on  condition  that  he  would 
procure  his  wife  to  make  him  a  deed  to  the 
land,  and  he  in  turn  execute  a  deed  to  them. 
Beecher  promised  to  do  this  and  was  allowed 
to  go  to  his  home,  but  in  a  few  days  he 
was  rearrested  and  put  in  jail.  Henderson, 
the  president  of  the  Henderson-Powell  Com- 
pany, told  him  that  if  he  would  convey  this 
property  to  that  company  in  settlement  of 
his  debt,  they  would  release  him  from  jail 
and  settle  the  criminal  prosecution  which 
they  had  institute;  but  if  he  refused  to  do 
it,  they  intended  to  push  the  prosecution, 
and  he  would  probably  be  found  guilty  and 
have  to  serve  a  term  in  the  chain  gang.  He 
informed  his  wife  that  the  only  way  to  get 
out  of  his  trouble  and  settle  the  prosecu- 
tion was  to  give  a  deed  to  the  Henderson - 
Powell  Company  to  her  land.  The  wife  met 
her  husband  in  the  office  of  the  attorney 
of  the  Henderson -Powell  Company,  and 
there,  in  the  presence  of  the  president  of 
the  Henderson -Powell  Company  and  the 
sheriff,  who  had  the  husband  in  custody,  the 
wife  made  the  husband  a  deed  upon  a  pur«- 
ported  consideration  of  love  and  affection, 
and  the  husband  executed  to  his  creditors, 
the  Henderson -Powell  Company,  a  deed  upon 
a  purported  consideration  of  $275,  and  he 
was  then  released  at  the  bidding  of  the 
creditor.  The  wife  was  unwilling  to  convey 
her  land  to  her  husband,  and  only  did  so 
to  bring  about  his  release  from  imprison- 
ment.   During  the  time  between  this  trans- 
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action  and  t]ie  bringing  of  the  suit  (more 
than  three  years),  neither  the  Henderson- 
Powell  Company  nor  the  plaintiff  ever  re- 
turned the  property  for  taxation,  but  it  was 
returned  for  taxation  by  Mrs.  Beecher,  and 
she  paid  the  taxes  on  it.  She  and  her  hus- 
band have  been  In  possession  of  the  land 
since  the  execution  of  the  deeds.  The  jury 
returned  a  verdict  for  the  defendants. 

Messrs.  H.  E.  Oxford,  Newborn  & 
Meeks,  and  F.  W.  Dart,  for  plaintiff  in 
error : 

Courts  of  justice  will  not  lend  their  aid 
to  enforce  an  immoral  or  illegal  contract; 
if  it  be  executed  they  will  not  disturb  it, 
but  leave  the  parties  where  they  find  them. 

Howell  V.  Fountain,  3  Ga.  176,  46  Am. 
Dec.  415;  Adams  v.  Barrett,  5  Ga.  404;  Par- 
rott  T.  Baker,  82  Ga.  365,  9  S.  £.  1068; 
Ellis  V.  Hammond,  57  Ga.  179;  Garrison  v. 
Bums,  98  Ga.  762,  26  S,  £.  471;  Beard  v. 
White,  120  Ga.  1019,  48  S.  E.  400. 

Possession  of  the  defendants  was  no  no- 
tice to  the  plaintiff  at  the  time  of  his  pur- 
chase, in  the  face  of  the  solemn,  recorded 
deeds  of  the  defendants,  showing  title  out 
of  themselves. 

Malette  v.  Wright,  120  Ga.  735,  48  S.  E. 
229;  Jay  v.  Whelchel,  78  Ga.  789,  3  a  £. 
906. 

Messrs.  li.  E.  Heath  and  C.  A.  Ward, 
for  defendants  in  error: 

A  wife  may  avoid  her  contract  on  the 
ground  of  duress,  when  it  was  extorted  by 
threat  of  the  criminal  prosecution  of  her 
husband. 

City  Nat.  Bank  v.  Kusworm,  88  Wis.  188, 
26  L.RJL.  48,  43  Am.  St.  Rep.  880,  59  N.  W. 
564;  McCormick  Harvesting  Mach.  Co.  v. 
Hamilton,  73  Wis.  486,  41  N.  W.  727. 

Defendant  was  not  in  pari  delicto  within 
the  meaning  of  the  term,  and  she  has  a 
right  to  set  up  the  fraud  complained  of  in 
the  evidence,  and  in  the  defendant's  plead- 
ings. 

Jones  V.  Dannenberg  Co.  112  Ga.  426,  62 
L.RJ^.  271,  37  S.  E.  729;  Taylor  v.  Allen, 
112  Ga.  333,  37  S.  E.  408;  Exchange  Nat. 
Bank  v.  Henderson,  139  Ga.  260,  51  L.R.A. 
(N.S.)   649,  77  S.  E.  37. 

The  deed  from  Drucllla  Beecher  to  her 
husband  was  not  a  bona  fide  deed  of  gift, 
but  a  colorable  transaction,  and  the  facts 
attending  the  execution  of  the  deed  do  not 
take  the  matter  out  of  the  operation  of  the 
statute  prohibiting  a  wife  from  conveying 
land  to  her  husband  without  the  approval 
of  the  judge  of  the  superior  court. 

National  Bank  v.  Carlton,  96  Ga.  469,  23 
S.  £.  388;  Central  Bank  &  T.  Corp.  v.  Al- 
nuind,  136  Ga.  231,  69  S.  E.  Ill;  Blackburn 
V.  Lee,  137  Ga.  266,  73  S.  £.  1;  Deen  v. 
WiUiams,  128  Ga.  265,  57  S.  E.  427;  Bond 
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V.  Sullivan,  133  Ga.  160,  134  Am.  St.  Rep. 
199,  65  S.  E.  376;  Kent  v.  Phimb,  57  Ga. 
207;  Small  v.  Williams,  87  Ga.  685,  13  S. 
E.  589;  Cromer  v.  Evett,  11  Ga.  App.  654, 
75  S.  E.  1056;  Cook  v.  Hightower  A  Son, 
11  Ga.  App.  667,  76  8.  W.U068. 

Kvans,  P.  J.  delivered  the  opinion  of  the 
court : 

The  defendants  set  up  two  defenses.    One 
was  that  the  deeds  from  the  wile  to  the 
husband  and  from  the  husband  to  his  cred- 
itor were  executed  for  the  purpose  of  pay^- 
Ing  the  husband's  creditor  with  the  wife's 
land,  and  that  pUintiff  acquired  his  deed 
from  the  husband's  creditor  with  notice  of 
the  wife's  equity.    This  iasue  was-  submitted 
to  the  jury  by  the  court,  under  instructiona 
to  which  no  exception  is  taken.     The  de- 
fendants  further   defended  on  the  ground 
that  the  deeds  were  procured  by  duress,  and 
in    settlement    of    a    criminal    prosecution 
against  the  husband.    Upon  that  plea  the 
court  instructed  the  jury  that,  if  they  should 
find  that  the  deeds  from  Mrs.  Beecher  to 
her  husband  and  from  him  to  the  Hender- 
son-Powell Company  were  executed  in  con- 
sideration that  the  Henderson-Powell  Com- 
pany   were    not    to    press    the    criminal 
prosecution  against  the  husband,  such  deeds 
would  be  void,  even  as  against  a  bona  fide 
purchaser.     In  assigning  error  on  this  in- 
struction,   no    exception    is    taken    to    the 
court's  declaration  on  the  effect  of  such  con- 
veyance   upon   subsequent    bona    fide    pur- 
chasers  without   notice.     The   criticism    is 
that  an  absolute  deed  of  conveyance  is  an 
executed  contract,  and  the  grfintor  cannot 
impeach  it  as  a  muniment  of  title  in  the 
hands  of  the  grantee  or  a  purchaser  from 
him,  even  though  possession  has  not  been 
yielded  under  it  and  it  is  not  founded  on  a 
valuable  consideration;   that  £.  C.  Beecher 
and  Drucllla  Beecher  are  estopped  from  tak- 
ing advantage  of  their  own  wrong  by  con- 
tending that  their  deeds  are  void ;  that  they 
do  not  come  into  court  with  clean  hands, 
and  are  not  entitled  to  a  cancelation  of  their 
deeds.    There  can  be  no  doubt  that  a  con- 
tract to  stifle  a  criminal  prosecution  is  il- 
legal and  opposed  to  public  policy,  and,  if 
the  parties  voluntarily  enter  into  such  con- 
tract, they  are  in  port  delicto,  and  neither 
a  court  of  law  nor  of  equity  will  interpose 
to  give  relief  to  either  party,  but  will  leave 
the  parties  where  they  find  them.     Adams 
V.  Barrett,  5  Ga.  404.    It  has  also  been  de- 
cided that  a  deed  upon  an  Illegal  considera- 
tion, being  an  executed  contract,  binds  the 
parties  where  the  illegality  does  not  appear 
in  the  deed,  and  passes   to  the  grantee  a 
title  upon  which  he  can  recover  the  premises 
from  the  grantor  in  ejectment.     Parrott  v. 
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Baker,  82  Ga.  364,  371,  0  S.  E.  1068;  Beard 
V.  White,  120  Ga.  1018,  48  S.  E.  400. 

The  case  pfeeented  by  this  record  is  toot 
one  for  the  enforcement  of  an  executed  con- 
tract, but  for  the  cancelation  of  deeds  ex- 
ecuted under  duress  of  imprisonment.  Our 
Code  declares: 

"The  free  assent  of  the  parties  being  es- 
sential to  a  valid  contract,  duress,  either  of 
imprisonment  or  by  threats,  or  other  acts, 
by  which  the  free  will  of  the  party  is  re- 
strained and  his  consent  induced,  will  void 
the  contract.  Legal  imprisonnient,  if  not 
used  for  illegal  purposes,  is  not  duress.'' 
avil  Code  1910,  §  4256. 

'^Duress,'*  aa  defined  by  the  Civil  Code 
1910^  §  4116,  '^consists  in  any  illegal  im- 
prisonment, or  legal  imprisonment  used  for 
an  illegal  purpose,  ,or  threats,  of  bodily  or 
other  harm,  or  other  means  amounting  to 
or  tiending  to  coerce  the  will  of  another,  and 
actually  inducing  him  to  do  an  act  contrary 
to  his  .free  will." 

In  the  instant  case  not  only  was  the  im- 
prisonm^t  of  Beecher  used  to  coerce  a  deed 
from  his  wife  to  himself  and  from  him  to 
his  creditor,  but  that  imprisonment,  accord- 
ing to  the  uncontroverted  testimony,  was 
upon  a  warrant  issued  by  his  creditor,  who 
was  a  magistrate.  Its  principal  purpose 
was  to  accomplish  a  payment  of  the  hus- 
band's debt  with  the  wife's  land,  the  value 
of  which  was  largely  in  excess  of  the  debt. 
This  coiirt  has  said  that  it  was  improper 
for  a  magistrate  to  give  a  warrant  to  the 
prosecutor  to  execute,  although  the  prose- 
cutor be  a  constable,  and  that  it  was  doubt- 
ful whether  such  constable  had  the  right  to 
deputize  another  person  to  assist  him  in  the 
execution  of  the  warrant.  Davis  v.  State, 
79  Ga.  767,  4  S.  E.  318.  Surely  it  is  against 
public  policy  for  a  magistrate  to  issue  a 
warrant  for  an  alleged  offense  against  him- 
self, and  for  the  purpose  of  having  the  war- 
rant used  as  a  means  of  collecting  a  debt 
•in  which  he  is  beneficially  interested. 
Richardson  v.  Welcome,  6  Cnsh.  331;  Jordan 
V.  Henry,  22  Minn.  245.  Says  Mr.  Justice 
Clifford,  in  Baker  v.  Morton,  12  Wall.  150, 
158,  20  L.  ed.  262,  264:  ** Actual .  violence 
is  not  necessary  to  constitute  duress  even 
at  common  law,  as  understood  in  the  parent 
country,  because  consent  is  the  very  essence 
of  a  contract,  and  if  there  be  compulsion 
there  is  no  consent,  and  it  is  well -settled 
law  that  moral  compulsion,  such  as  that 
produced  by  threats  to  take  life  or  to  inflict 
great  bodily  harm,  as  well  as  that  produced 
by  imprisonment,  is  sufficient  to  destroy 
free  agency,  without  which  there  can  be  no 
contract,  as  in  that  state  of  the  case  there 
is  no  consent." 

So  far  as  the  record  discloses,  there  was 
no  foundation  for  the  charge  preferred 
L.R.A.1916D. 


against  the  hiusband.  He  was  allowed  to  go 
home,  on  his  promise  to  procure  a  deed 
from  his  wife,  and  return  to  make  his  cred- 
itor a  deed.  The  creditor  became  impatient 
of  his  return  and  had  him  rearrested  and 
put  in  jail.  When  he  and  his  wife  signed 
deeds  conveying  his  wife's  land  to  his  cred- 
itor, he  was  in  the  custody  of  the  sheriff, 
who  then  released  him  at  the  creditor's  bid- 
ding. 

Though  a  person  is  arrested  undcir  a  legal 
warrant  by  a  proper  officer,  yet,  if  one  of 
the  objects  of  the  arrest  is  thereby  to  en- 
force the  settlement  of  a  civil  claim,  such 
arrest  is  a  false  imprisonment,  and  a  release 
and  conveyance  of  property  obtained  by 
means  of  such  arrest  is  void.  Hackett  v. 
King,  6  Allen,  58;  Watkins  v.  Baird,  6  Mass. 
506,  4  Am.  Dec.  170;  Brown  v.  Pierce,  7 
Wall.  205,  216,  19  L.  ed.  134,  137 ;  Fillman 
V.  Ryon,  168  Pa.  484,  32  Atl.  89;  Hartford 
F.  Ins.  Co.  V.  Kirkpatrick,  111  Ala.  456,  20 
So.  661;  Osbom  v.  Bobbins,  36  N.  Y.  365. 

As  has  already  been  adverted  to,  where 
parties  enter  into  an  agreement  seeking  to 
stifle  a  criminal  prosecution,  the  parties  are 
in  pari  delicto,  and  the  law  refuses  to  aid 
either  of  them  against  the  other.  That  rule 
applies  where  the  nature  of  the  undertak- 
ings and  stipulation  of  each,  if  considered 
by  themselves  alone,  would  show  the  parties 
equally  in  fault;  but  where  the  incidental 
circumstances,  such  as  imposition,  oppres- 
sion, duress,  undue  influence,  taking  advan- 
tage of  necessities  or  weaknesses,  and  the 
like,  are  used  as  a  means  of  inducing  the 
party  to  enter  into  the  agreement,  the  law 
will  not  deem  the  party  influenced  by  such 
circumstances  as  being  vn  pari  delictOy  so  as 
to  deny  him  any  relief  from  the  contract 
infected  with  illegality.  2  Pom.  Eq.  Jur. 
§  942.  Where  the  fears  or  affections  of  a 
wife  are  worked  upon  through  criminal  pro- 
ceedings instituted  against  her  husband,  and 
she  is  induced  thereby  against  her  will  to 
convey  her  property  to  pay  his  debt  and 
obtain  his  release  from  prison,  there  is 
duress  as  to  her,  even  though  the  debt  may 
be  valid,  and  the  prosecution  be  for  a  crime 
which  has  in  fact  been  committed  by  the 
husband.  Giddings  v.  Iowa  Sav.  Bank,  104 
Iowa,  676,  74  N.  W;  21;  Eadie  v.  Slimmon, 
26  N.  Y.  9,  82  Am.  Dec.  395;  Harper  v. 
Harper,  85  Ky.  160,  7  Am.  St.  Rep.  583,  3 
S.  W.  5;  Adams  v.  Irving  Nat.  Bank,  116 
N.  Y.  606,  6  L.R.A.  491,  15  Am.  St.  Rep. 
447,  23  N.  E.  7;  Southern  Exp.  Co.  v.  Duf- 
fey,  48  Ga.  358.  In  the  last-named  case  a 
mother  made  a  deed  to  prociire  the  release 
of  her  son  from  arrest  under  a  criminal 
warrant.  The  purported  consideration  of 
the  deed  was  claimed  to  represent  money 
embezzled  by  the  son.  It  was  in  proof  that 
the  son  was  under  arrest  and  in  chains,  and 
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the  grantee  in  the  deed  agreed  to  release  the 
son  and  stop  the  proceedings,  though  he 
expressly  refused  to  settle  the  prosecu- 
tion, stating  that  he  could  not  control  the 
public  officials.  The  son  was  released  and 
the  prosecution  stopped,  and  it  was  held 
that  the  deed  from  the  mother  was  illegal 
and  void.  In  the  opinion  McCay,  J.,  said: 
"If  the  agreement  to  release  a  man  under 
arrest  and  stop  that  proceeding  is  not  an 
attempt  to  suppress  a  prosecution,  we  are 
at  a  loss  to  put  a  state  of  facts  that  does 
make  a  case  within  the  rule.  If  this  arrest 
was  illegal,  if  the  agents  of  the  express 
company  had  this  boy  In  their  own  custody, 
and  could  let  him  go  or  not  at  their  pleas- 
ure, then  this  deed  was  the  clear  result  of 
duress,  since  it  was  made  to  release  the 
child  of  the  grantor  from  illegal  imprison- 
ment. A  man's  child  stands,  under  the  law, 
in  the  same  situation  as  himself  in  such 
cases." 

It  follows  that,  if  the  deeds  from  Mrs. 
Beecher  to  her  husband  and  from  him  to 
his  creditor  were  obtained  in  the  manner  as 
claimed  by  the  defendants,  they  would  be 
void  as  against  the  grantee,  or  a  purchaser 
from  him  with  notice. 

The  instruction  to  the  jury  is  not  criti- 
cized on  the  ground  that  such  deeds  would 
be  treated  as  void  instruments,  so  as  to 
affect  subsequent  bona  fide  purchasers  with- 
out notice.  The  evidence  was  without  con- 
flict that  there  was  no  change  in  the 
possession  of  the  land  as  a  result  of  the 
execution  of  the  deeds  to  the  Henderson- 
Powell  Company,  and  that  the  defendants 
were  in  possession  of  the  land  at  the  time 
the  plaintiff  bought  from  that  company.  As 
to  the  possession  affecting  the  plaintiff  with 
notice,  see  Civil  Code  1910,  §§  4528,  4630; 
Austin  V.  Southern  Home  Bldg.  &  L.  Asso. 
122  Ga.  439,  50  S.  E.  382;  Kent  v.  Simpson, 
142  Ga.  49,  82  S.  E.  440. 

Judgment  affirmed. 

All  the  Justices  concur,  except  Fish,  Ch. 
J.,  absent. 


him  does  not  extinguish  the  debts  under 
constitutional  and  statutory  provisions 
making  the  property  of  a  married  woman 
her  separate  estate,  which  she  may  transfer, 
and  giving  her  the  power  to  carry  on  busi- 
ness and  sue  and  be  sued. 

(Wood  and  Hart,  J  J.,  dissent.) 

(December  21,  1914.) 

CROSS  APPEALS  from  a  decree  of  the 
Chancery  Court  for  Garland  County 
dismissing  the  complaiiit'  and  cross  com- 
plaint in  an  action  for  the  cancelation  of  a 
mortgage.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Rector  &  Sawyer,  for  defend- 
ant: 

Where,  by  virtue  of  statutes,  all  prop- 
erty and  contractual  rights  of  parties  to 
a  marriage  are  preserved,  debts  due  before 
marriage  from  the  husband  to  the  wife, 
and  vice  versGy  are  not  extinguished  by  the 
subsequent  marriage. 

21  Cyc.  1276;  Clark  v.  Dark,  49  lU. 
App.  163;  Flenner  v.  Flenner,  29  Ind. 
664;  Power  v.  Lester,  23  N.  Y.  527,  af- 
firming 17  How.  Pr.  413 ;  Keyser  v.  Keyefer, 
1  N.  Y.  City  Git.  Rep.  405;  Spencer  v. 
Stockwell,  76  Vt.  176,  56  Atl.  661. 

Messrs.  DaTles  &  Ledgerwood,  for 
plaintiff: 

The  debt  was  extinguished  by  the  mar- 
riage, and  the  husband  could  not  foreclose 
his  mortgage.  If  the  debt  was  entinguished 
by  the  marriage,  it  was  extinguished  by 
virtue  of  the  contract  of  marriage,  and  not 
by  operation  of  law. 

Williams  v.  Rivercomb,  31  Ark.  294; 
Schilling  v.  Darmody,  102  Tenn.  439,  73 
Am.  St.  Rep.  892,  52  S.  W.  291;  Stewart, 
Huab.  &  W.  §  44;  Govan  v.  Moore,  30  Ark. 
667;  Jackson  v.  Williams,  92  Ark.  486,  2.> 
L.R.A.(N.S.)    840,    123    S.    W.    751;    Kies 
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LUELLA  F.  McKIE 

V. 

JA]VIES  S.  McKIE. 

(—  Ark.  — ,  172  S.  W.  891.) 

Husband  and  wife  — '  marriage  as  ex- 
tingnisbment  of  debt  from  one  to  the 
other. 

The  marriage  to  the  mortgagee  of   one 
who  has  executed  a  mortgage  on  her  real . 
estate  to  secure  repayment  of  a  loan  from  i 
L.R.A.1915D. 


Note,  —^  Mifect  of  intermarriage  bc- 
tu^een  debtor  and  creditor  upon  the 
indebtedness. 

This  question  is  covered  in  the  note  to 
MacKeown  v.  Lacey,  21  L.R.A.(N.S.)  683. 
But  one  case  in  point,  in  addition  to  McKie 
V.  MoKie,  has  been  found  that  was  decided 
since  that  note.  In  Delval  v.  Gagnon,  213 
Mass.  203,  99  N.  £.  1095,  it  was  held,  upon 
the  authority  of  MacKeown  v.  Lacey  and 
Crosby  v.  Clem,  209  Mass.  193,  95  N.  E. 
297,  that  a  balance  upon  a  loan  made  by  a 
married  woman  to  her  husband  before  their 
marriage  can  be  recovered  by  her  assignee. 
The  Crosby  Case  is  not  in  point,  as  the 
debt  was  contracted  after  marriage,  and 
it  seems  to  have  been  cited  more  to  the  point 
that  the  wife  could  make  a  legal  assignment 
of  the  claim  against  her  husband. 

J,  W.  M. 
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▼.  Young,  64  Ark.  381,  62  Am.  St.  Rep. 
198,  42  S.  W.  669. 

McCulIoch,  Gh.  J.,  delivered  the  opin- 
ion of  the  court: 

Appellant  and  appellee  were  at  the  time 
of  the  commencement  of  this  suit,  and  are 
now,  husband  and  wife,  but  at  the  time  of 
the  execution  of  the  note  and  mortgage  in- 
volved in  this  ease  they  were  not  married. 
They  resided  in  the  city  of  Hot  Springs,  in 
this  state,  and  appellee,  being  the  owner 
of  certain  real  estate  situated  there,  bor- 
rowed a  sum  of  money  from  appellant,  and 
executed  to  him  her  promissory  note  and 
a  mortgage  on  the  real  estate  to  secure 
the  payment  of  the  same.  Subsequently  she 
and  appellant  intermarried,  and  the  ques- 
tion raised  in  this  case  is  whether  or  not 
the  marriage  extinguished  the  debt.  Ap- 
pellee instituted  the  action  against  appel- 
lant to  eancel  the  mortgage,  on  the  ground 
that  it  had  been  extinguished  by  the  inter- 
marriage of  the  parties,  and  appellant  filed 
a  cross  complaint  to  foreclose  the  mortgage. 

The  rule  at  common  law  was  that  the  in- 
termarriage of  the  two  parties  to  a  contract 
extinguished  the  obligation.  The  question, 
however,  for  decision  in  this  case,  is  wheth- 
er the  modem  statutes  governing  the  mar- 
riage relation  and  property  rights  thereun- 
der, particularly  the  provision  of  the 
Constitution  of  this  state  (§  7,  art.  9)  to 
the  effect  that  the  property  of  a  married 
woman  ''shall,  so  long  as  she  may  choose, 
be  and  remain  her  separate  estate  and  prop- 
erty," and  the  statute  which  provides  that 
a  married  woman  may  transfer  her  sepa- 
rate property,  carry  on  any  trade  or  busi- 
ness, and  sue  or  be  sued  in  the  courts  of 
the  state  (Kirby's  Dig.  §  5214),  operate  as 
a  modification  of  the  common-law  rule  so 
as  not  to  extinguish  the  obligation  of  a 
contract  between  the  parties,  executed  prior 
to  the  marriage.  Statutes  of  this  char- 
acter exist  well-nigh  universally  in  the 
American  states,  but  the  courts  are  not 
altogether  in  accord  as  to  the  effect  there- 
of. In  England  there  has  been  a  great 
modification  in  the  strict  rules  of  tlie  com- 
mon law  with  respect  to  the  property  rights 
of  married  women,  and  the  trend  of  the 
decisions  there  is  to  give  a  broad  interpre- 
tation to  those  statutes  in  relaxation  of 
those  oommon-law  rules. 

In  Lord  Halsbiiry's  Work  on  the  Laws 
of  England,  vol.  16,  p.  433,  in  commenting 
on  the  case  of  Fitzgerald  v.  Fitzgerald,  L. 
R  2  P.  C.  83,  5  Moore,  P.  C.  C.  180,  37 
L.  J.  P.  C.  N.  S.  44,  where  the  English 
court  decided  that  a  husband's  antenuptial 
contract  to  pay  an  annuity  was  not  extin- 
guished by  the  intermarriage  of  the  parties, 
but  was  only  suspended,  the  following  state- 
L.R.A.1915D. 


ment  is  found:  ''The  rules  of  the  common 
law  were  founded  on  the  doctrine  of  the 
unity  of  the  person,  and  the  inability  of 
husband  and  wife  to  sue  one  another,  and 
although  the  married  women's  property 
acts  contain  no  express  provision  on  the 
subject,  it  is  doubtful  whether  these  rules 
have  any  application  now  that  this  disabili- 
ty has  been  removed.  There  seems  on  prin- 
ciple to  be  no  reason  why  a  husband  or 
wife  should  not  sue  the  other  on  a-  contract 
made  before  marriage,  unless,  regard  being 
had  to  the  nature  or  terms  of  the  contract, 
and  the  oth«r  circumstances  of  the  particu- 
lar case,  a  contrary  intention  appears." 

In  some  of  the  American  states  where 
there  are  statutes  similar  to  ours  they  have 
been  ■  construed  to  modify  the  oommon- 
law  rule  so  as  to  allow  the  parties  to  sue 
on  a  contract  made  before  marriage.  In 
Massachusetts  the  court  first  decided  against 
9uch  modification,  but  the  later  cases  have 
overruled  the  former  ones,  and  now  hold 
it  to  be  the  settled  law  of  the  state  that 
the  subsequent  intermarriage  of  the  mftker 
and  payee  of  a  note  does  not  extinguish 
the  binding  force  of.  the  obligation.  But- 
ler V.  Ives,  139  Mass.  202,  29  N.  E.  654; 
Spooner  v.  Spooner,  165  Mass.  52,  28  N. 
E.  1121;  and  MacKeown  v.  Lacey,  200 
Mass.  437,  21  L.R.A.(N.S.)  683,  86  N.  E. 
799,  16  Ann.  Cas.  220. 

In  Illinois  it  has  been  decided  that  stat- 
utes similar  to  ours  modify  the  common- 
law  rules  so  that  a  wife's  antenuptial -eon- 
tract  is  not  extinguished  by  her  intermar- 
riage with  ^e  obligee.  Clark  v.  Clark,  49 
111.  App.  163. 

There  can  scarcely  be  found  a  more  learn- 
ed or  interesting  discussion  on  the  subject 
of  modification,  by  modem  statutes,  of  the 
rules  of  the  common  law,  with  respect  to 
the  rights  and  liabilities  of  married  woinen, 
than  the  opinion  of  Judge  Riddiek  in  the 
case  of  Kies  v.  Young,  64  Ark.  381,  62  Am. 
St.  Rep.  198,  42  S.  W.  669,  where  it  was 
held  that  (quoting  from  the  syllabus) 
"the  oommon-law  liability  of  a  husband  for 
his  wife's  antenuptial  debts  has  not  been 
abrogated  by  the  married  woman's  act 
.  .  .  which  excludes  the  marital  rights 
of  the  husband  in  the  wife's  property  dur- 
ing coverture,  and  confers  upon  married 
women  power  to  acquire  and  hold  prop- 
erty." 

The  rule  laid  down  in  that  case  was  sub- 
sequently abrogated  by  statute  relieving  the 
husband  from  liability  for  the  wife's  an- 
tenuptial debts,  but  the  luminous  discussion 
of  the  law  by  Judge  Riddiek  still  remains 
for  our  guidance  upon  analogous  questions. 
It  cannot  be  contended  that  the  statutes  of 
this  state  have  in  express  terms  abrogated 
the  common-law  rule  governing  the  question 
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involved  in  the  present  case  any  more  than 
they  did  the  question  involved  in  the  case 
just  referred  to,  but  the  question  for  de- 
termination in  this  case  is,  as  it  was  in 
that,  whether  the  reajsons  for  the  common- 
law  rule  have  been  abolished  by  statutes 
so  as  to  cause  the  rule  itself  to  cease. 

In  Kies  v.  Young,  supra,  the  court  decid- 
ed that  all  of  the  reasons  for  the  common- 
law  rule,  so  far  as  it  related  to  the  liability 
of  a  husband  for  the  antenuptial  debts  of 
his  wife,  had  not  ceased  with  the  changes 
in  the  law  wrought  by  modem  statutes,  and 
that  therefore  the  rule  itself  had  not  ceased 
as  a  part  of  the  law  of  this  state.  But  it 
does  not  follow  that  the  same  can  be  said 
of  the  question  now  before  us  concerning 
the  extinguishment  of  the  liability  of  the 
wife  for  her  antenuptial  ddi>ts.  On  the 
contrary,  it  seems  to  us  that  the  provisions 
of  the  Constitution  and  statutes  of  this 
state,  which  sweep  away  almost  entirely 
the  husband's  common-law  right  to  take  or 
control  the  property  of  his  wife,  do  com- 
pletely abrogate  the  common-law  rule  that 
an  antenuptial  debt  is  extinguished  by  the 
intermarriage  of  the  parties.  The  husband 
cannot  sue  at  law  to  enforce  the  obligation, 
because  the  statutes  do  not  confer  that 
remedy,  but  the  obligation  remains  unextin- 
guished, and  may  be  enforced  in  equity. 
The  principal  reason  why  this  court  upheld 
the  liability  of  the  husband  for  the  ante- 
nuptial debts  of  the  wife,  according  to  the 
common-law  rule,  is  that,  while  the  Consti- 
tution and  statutes  of  the  state  give  the 
wife  the  right  to  hold  her  property  so  long 
as  she  may  choose,  and  to  sue  and  be  sued 
on  her  obligations  with  respect  to  her  sepa- 
rate estate  incurred  during  coverture,  those 
rights  to  hold  her  own  property  are  limited 
to  her  exercise  of  the  choice  to  claim  it»  and 
that  this  does  not  entirely  take  away  the 
husband's  rights,  so  that  it  can  be  said 
that  the  reason  for  holding  the  husband 
liable  for  the  debts  has  ceased.  It  is  point- 
ed out  in  the  decision  that  the  wholesome- 
ness  of  the  common-law  rule  in  that  respect 
is  not  affected  by  modern  enactments, 
because  the  wife  may  choose  not  to  take  her 
property,  but  to  allow  her  husband  to  take 
it,  and  that,  as  there  is  no  provision  in  the 
statute  for  her  to  be  sued  on  an  antenuptial 
obligation,  there  would  be  no  remedy  for 
the  creditor  unless  the  common-law  remedy 
against  the  husband  is  preserved.  The 
reasons  there  stated  have  no  aplication  to 
the  present  case  where  the  antenuptial 
obligation  of  the  wife  to  the  husband  is 
under  consideration,  and,  where  she  has 
the  choice  of  holding  her  property  and  of 
disposing  of  it  at  will  without  the  consent 
of  the  husband,  there  is  no  reason  why 
the  common-law  rule  extinguishing  her  ob- 
L.R.A.1915D. 


ligatioA  to  the  husband  should  still  pre- 
vail. 

It  has  long  been  the  law  of  this  state 
that  an  obligation  of  husband  and  wife, 
even  during  coverture,  while  unenforceable 
at  law,  is.  binding  and  enforceable  in  equity. 
Pillow  V.  Sentelle,  49  Ark.  430,  6  S.  W. 
783.  We  have  held,  too,  that  where  there 
exists  a  valid  obligation  of  one  of  the 
spouses  to  the  other,  the  remedy  is  not  sus- 
pended during  coverture,  but  that  the  ob- 
ligation may  be  enforced  in  a  court  of 
equity.  Lawler  v.  Lawler,  107  Ark.  70,  153 
S.  VV.  1113;  Shane  v.  Dickinson,  111  Ark. 
353,  163  S.  W.  1140.  The  question  cannot 
be  said  to  be  entirely  free  from  doubt,  but 
we  believe  the  true,  the  just,  and  the  logi- 
cal rule  to  be  that  the  common-law  doctrine 
on  this  subject  has  been  modified,  and  that 
the  unity  of  the  parties  to  the  marriage  has 
been  destroyed  to  the  extent  that  obliga- 
tions incurred  before  the  marriage  rela- 
tion was  entered  into  are  not  extinguished 
by  it. 

We  are  therefore  of  the  opinion  that  the 
learned  chancellor  reached  the  wrong  con- 
clusion on  the  question  involved,  and  his 
decree  must  be  reversed,  with  directions  to 
enter  a  decree  in  accordance  with  this  opin- 
ion. 

Wood  and  Hart,  JJ.,  dissent. 

Petition  for  rehearing  denied. 


MAINE  SUPREME  JUDICIAL  COURT. 
GODFREY  M.  HYAMS 

V. 

OLD   DOMINION   COMPANY,   AppL 

(—  Me.  — ,  93  Atl.  747.) 

Oorporation  *  act  of  dtreotors  — *  mn- 
tual  understanding. 

1.  Mutual  understanding  of  the  directors 
of  a  corporation,  that  property  belonging 
to  it  shall  stand  in  the  names  of  certain  of 


Note.  ^  Right  of  minority  stockholder 
to  compel  corporation  to  take  into  its 
oum  name  stock  in  another  corpora- 
tion which  U  is  carrying  in  the  names 
of  otJiers, 

Htams  y.  Old  DomNioir  Co.  seems  to  be 
the  only  case  upon  the  question  whether  a 
minority  stockholder  can  compel  the  cor- 
poration to  take  into  its  ovm  name  stock 
of  another  corporation  which  it  is  carrying 
in  the  names  of  others. 

It  may  be  of  interest,  however,  in  this 
connection  to  refer  to  Martin  v.  Ohio  Stove 
Co.  78  111.  App.  106,  where  it  was  held  that 
an  action  would  not  lie  by  an  Ohio  cor- 
poration against  one  of  its  directors  and 
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their  number,  is  sufficient  to  make  the  hold- 
ing of  the  property  in  that  manner  the  act 
of  the  board. 
Same  —  ratification  of  acts  of  directors. 

2.  Knowledge  and  approval  by  stockhold- 
ers of  a  corporation  of  a  course  of  action 
by  the  directors  are  not  sufficient  to  effect 
a  ratification  of  the  act  on  the  part  of  the 
corporation. 

Same  —  ratification  without  knowledge. 

3.  A  general  vote  ratifying  the  acts  of 
directors  of  a  corporation  does  not  ratify 
the  holding  of  corporate  prc^erty  in  the 
names  of  individual  directors,  of  which 
fact  the  stockholders  had  no  Imowledge. 

Same  —  ratification  to  directors  for  re- 
dress. 

4.  A  minority  stockholder  need  not  apply 
to  the  directors  or  to  the  corporation  it* 
self  to  take  over  property  belonging  to 
it  which  is  standing  in  the  names  of  in- 
dividual directors,  before  suing  to  compel 
it  to  do  so,  where  the  title  has  been  held  in 
that  manner  so  long  as  to  indicate  a  de- 
liberate policy  on  the  part  of  the  directors 
and  majority  stockholders. 

Same  •—  ratification  of  ultra  vires  acts. 

6.  Stoclcholders  cannot  ratify  an  act  of 
the  directors  which  is  ultra  virea  the  cor- 
poration, or  which  is  in  numifest  disregard 
of  the  l^al  rights  of  minority  stockholders. 

Same  —  continnlnc:  wrong  —  rights  of 
stockholders. 

6.  Ihat  an  act  of  a  corporation  in  viola- 
tion of  the  legal  rights  oi  minority  stook- 
holders  occurred  before  a  complaining  dtock- 
holder  secured  his  stock  does  not  deprive 
him  of  the  right  to  relief  if  the  wrong  is  a 
continuing  one. 

Parties  ^  suit  to  compel  corporation  to 
carry  stock  In  its  own  name. 

7.  A  corporation  issuing  stock  is  not  a 
necessary  party  to  a  suit  by  stockholders  in 
another  corporation  which  owns  snoh  stock, 
to  compel  the  latter  to  place  the  title  to 
the  stock  in  its  own  name. 

Ck>rporation  —  right  to  hold  stock  in 
other. 

8.  A  forei^  corporation  may  hold  stock 
in  a  domestic  one  under  a  statute  provid- 
ing that  any  corporation  may  purchase  and 
hold  the  stock  of  any  corporation  of  this 


state,  and  exercise  all  the  rights  of  owner- 
ship, including  the  right  to  vote  thereon. 
Same  ^  compelling  corporation  to  car- 
ry stock  in  its  own  name. 

9.  Minority  stockholders  in  a  holding 
corporation  are  entitled  to  the  aid  of  equity 
to  compel  the  corporation  to  take  into  its 
own  name  stock  which  it  owns,  but  is  car- 
rying in  the  name  of  individuals,  thereby 
depriving  itself  of  the  right  to  vote  the 
stock  at  meetings  of  the  corporation ;  and  it 
is  immaterial  that,  because  of  stock  in- 
terests, the  ones  in  whose  names  the  stock 
is  standing  will  control  the  policy  of  the 
corporation  with  respect  to  it. 

(April  5,  1915.) 

APPEAL  by  defendant  from  a  decree  of 
the  Supreme  Judicial  Court  for  Cum- 
iHsrland  County  in  complainant's  favor  in 
a  suit  to  compel  defendant  to  take  in  its 
own  name  title  to  stock  which  it  owns,  but 
is  carrying  in  the  name  of  individuals. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  William  M.  Bradley,  Bran- 
dels,  Dnnbar,  A  Nntter,  and  Edward 
F.  McClcnnen,  for  appellant: 

The  defendant  corporation  has  the  right, 
with  the  knowledge  and  approval  of  its 
directors  and  a  majority  of  its  stockhold- 
ers, to  have  individuals  hold  title  to  this 
stock,  even  if  this  is  not  required  to  make 
the  title  free  from  attack  under  the  laws 
of  New  Jersey. 

Cook,  Corp.  §  684;  Ulmer  r.  Maine  Real 
Estate  Co.  93  Me.  324,  45  Atl.  40 ;  Wells  v. 
Dane,  101  Me.  67,  63  Atl.  324;  Hersey  v. 
Veazie,  24  Me.  9,  41  Am.  Dec  364. 

The  defendant  corporation  has  duly 
ratified  the  holding  of  the  stock  of  the 
New  Jersey  corporation  by  Smith  and 
Dodge. 

Sampson  t.  Bowdoinham  Bteam  Mill 
Corp,  36  Me.  78;  Warner  v.  Mower,  11 
Vt.  385;  Chicago  R.  I.  &  P.  R.  Co.  v. 
Union  P.  R.  Co.  47  Fed.  15;  Bagley  v. 
Reno  Oil  Co.  201  Pa.  78,  66  L.R.A.  184, 
50  Atl.  760;  Jones  v.  Concord  ft  M.  R.  Co. 


an  Illinois  corporation  to  compel  the  latter 
to  issue  to  the  plaintiff  stock  subscribed  for 
in  the  Illinois  corporation  by  such  director, 
and  alleged  to  have  been  paid  for  by  the 
property  and  money  of  the  plaintiff,  as  the 
plaintiff  could  not  subscribe  for  shares  in 
a  new  corporation,  either  directly  or  in- 
directly, through  persons  acting  as  its 
tools.  The  court  said :  "If  the  transaction 
was  as  claimed  by  the  Ohio  Stove  Company 
in  the  bill  filed  by  it,  and  as  found  by  the 
decree,  then  it  intended  to  own  and  control 
the  new  corporation,  which,  by  the  law 
above  referred  to,  it  is  prohibited  from 
doing.  Had  the  facts  as  now  claimed  by 
defendant  in  error  appeared  to  the  secre- 
tary of  state  in  the  report  of  the  commis- 
UR.A.1915D. 


sioners  appointed  by  him,  it  would  have 
been  the  duty  of  that  officer  to  have  refused 
the  certificate  of  incorporation.  To  permit 
the  corporation  by  its  directors  to  make 
the  subscriptions  in  the  individual  names 
of  the  latter,  thereby  giving  a  semblance  of 
compliance  with  the  statute  sufficient  to  se- 
cure the  issuance  of  a  certificate  of  incorpo- 
ration, as  was  done  in  this  case,  and  then  by 
proceedings  like  the  present,  instituted  by  a 
person  in  pari  delictOy  compel  the  stock- 
holders to  transfer  their  shares  to  the  cor- 
poration itself,  would  be  to  permit  a  per- 
son to  take  advantage  of  his  own  wrong  to 
perpetuate  a  fraud  upon  the  law,  and  to 
use  a  court  of  equity  to  aid  in  evading  the 
law  and  setting  it  at  naught."       B.  B.  B. 
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67  N.  H.  234,  68  Am.  St.  Rep.  660,  30 
Atl.  614;  1  MoT9.v;etz,  Priv.  Corp.  2d  ed. 
482;  Bucksport  &  B.  R.  Co.  v.  Buck,  68 
Me.  81;  Handley  v.  Stutz,  139  U.  S.  417, 
36  L.  ed.  227,  11  Sup.  Ct.  Rep.  530;  Foote 
▼.  Greilick,  166  Mich.  636,  132  N.  W.  473; 
Hill  V.  Atlantic  &  N.  C.  R.  Co.  143  N.  C. 
539,  9  L.R.A.(N.S.)  606,  55  S.  E.  854. 

The  defendant  corporation  should  not 
be  required  to  secure  a  transfer  on  the 
books  of  the  New  Jersey  corporation  in  a 
suit  to  which  the  New  Jersey  corporation 
is  not  a  party. 

Kelly  V.  Thomas,  234  Pa.  419,  51  L.R.A. 
(N.S.)  122,  83  Atl.  307;  Kimball  v.  St. 
liouis  &  S.  F.  R.  Co.  157  Mass.  7,  34  Am.  St. 
Rep.  260,  31  N.  E.  697;  Jackson  v.  Hooper, 
76  N.  J.  Eq.  185,  74  Atl.  130;  Taylor  y. 
Mutual  Reserve  Fund  Life  Asso.  97  Va. 
60,  45  L.R.A.  621,  33  S.  E.  375;  Bradbury 
V.  Waukegan  &  W.  Min.  &  Smelting  Co.  113 
111,  App.  600;  Wason  v.  Buzzell,  181  Mass. 
338,  63  N.  E.  909;  Condon  v.  Mutual  Re- 
serve Fund  Life  Asso.  89  Md.  99,  44  L.R.A. 
149,  73  Am.  St.  Rep.  169,  42  Atl.  944; 
Gregory  v.  New  York,  L.  E.  &  W.  R.  Co. 
40  N.  J.  Eq.  38;  Clark  v.  Mutual  Reserve 
Fund  Life  Asso.  14  App.  D.  G.  154,  43 
L.R.A.  390;  McCloskey  v.  Snowden,  212  Pa. 
249,  108  Am.  St.  Rep.  867,  61  Atl.  796; 
Madden  y.  Penn.  Electric  Light  Co.  199 
Pa.  454,  49  Atl.  296,  181  Pa.  617,  38  L.RJV. 
638,  37  Atl.  817 ;  North  State  Copper  &  G. 
Min.  Co.  v.  Field,  64  Md.  151,  20  Atl.  1037; 
Howard  v.  Mutual  Reserve  Fund  Life  Asso. 
125  N.  C.  49,  45  L.R.A.  853,  34  S.  E.  199; 
Kansas  &  E.  I^,  Constr.  Co.  v.  Topeka,  S. 
&  W.  R.  Co.  136  Mass.  H,  46  Am.  Rep. 
439 ;  Smith  v.  Mutual  L.  Ins.  Co.  14  Allen, 
336;  Bill  v.  Sierra  Nevada  Lake  Water  & 
Min.  Co.  29  L.  J.  Ch.  N.  S.  176,  1  De  G. 
F.  &  J.  177,  6  Jur.  N.  S.  184,  1  L.  T.  N.  S. 
256,  8  Week.  Rep.  205,  7  Mor.  Min.  Rep. 
413;  Wilkins  v.  Thorne,  60  Md.  263;  Sud- 
low  V.  Dutch  Rhenish  R.  Co.  21  Beav.  43. 

Complainant  has  not  sufficiently  attempt- 
ed to  obtain  redress  through  the  directors 
and  stockholders  of  the  corporation,  or  ac- 
counted for  not  so  doing. 

Ulmer  v.  Maine  Real-Estate  Co.  93  Me. 
324,  45  Atl.  40;  Kelly  v.  Thomas,  234  Pa. 
419,  51  L.R.A.(N.S.)  122,  83  Atl.  307; 
Hawes  v.  Oakland  (Hawes  v.  Contra  Costa 
Water  Co.)  104  U.  S.  450,  460,  26  L.  ed. 
827,  832;  Dunphy  v.  Traveller  Newspaper 
Asso.  146  Mass.  495,  16  N.  E.  426;  Dickin- 
son V.  Consolidated  Traction  Co.  114  Fed. 
232;  Clarke  v.  Marks,  111  Me.  218,  88  Atl. 
718;  Law  v.  Fuller,  217  Pa.  439,  66  Atl. 
754;  McCloskey  v.  Snowden,  212  Pa.  249, 
108  Am.  St.  Rep.  867,  61  Atl.  796;  Wolf 
V.  Pennsylvania  R.  Co.  195  Pa.  91,  45  Atl. 
936;  McMuUen  v.  Ritchie,  64  Fed.  253; 
Cook,  Corp.  7th  ed.  §  740. 
L.R.A.1915D. 


Complainant  cannot  complain,  because  if 
any  wrong  was  done,  it  was  done  long  be> 
fore  he  became  a  stockholder,  and  was  ap- 
proved by  his  predecessors  in  title. 

Dimpfell  v.  Ohio  &  M.  R.  Co.  110  U.  S. 
209,  28  L.  ed.  121,  3  Sup.  Ct.  Rep.  573; 
Citizens'  Sav.  &  T.  Co.  v.  Illinois  C.  R.  Co. 
173  Fed.  556;  Venner  v.  Great  Northern  R. 
Co.  209  U.  S.  24,  52  L.  ed.  666,  28  Sup.  Ct. 
Rep.  328;  Hawes  v.  Oakland  (Hawes  v. 
Contra  Costa  Water  Co.)  104  U.  S.  450, 
26  L.  ed.  827;  Hitchings  v.  Cobalt  Central 
Mines  Co.  189  Fed.  241;  Venner  v.  Great 
Northern  R.  Co.  153  Fed.  408;  Bimber  v. 
Calivada  Colonization  Co.  110  Fed.  58; 
Robinson  v.  West  Virginia  Loan  Co.  90 
Fed.  770;  Hodge  v.  United  States  Steel 
Corp.  64  N.  J.  Eq.  90,  53  Atl.  601 ;  Trimble 
V.  American  Sugar  Ref.  Co.  61  N.  J.  Eq. 
340,  48  Atl.  912;  Re  Syracuse,  C.  &  N.  Y. 
R.  Co.  91  N.  Y.  1;  Boldenweck  v.  Bullis, 
40  Colo.  253,  90  Pac.  634;  Home  F.  Ins. 
Co.  V.  Barber,  67  Neb.  644,  60  L.R.A.  927, 
108  Am.  St.  Rep.  716,  93  N.  W.  1024; 
Clark  V.  American  Coal  Co.  86  Iowa,  436, 
17  L.R,A.  657,  53  N.  W.  291;  Alexander  v. 
Searcy,  81  Ga.  636,  12  Am.  St.  Rep.  337, 
8  S.  E.  630;  Moore  v.  Silver  Valley  Min. 
Co.  104  N.  C.  634,  10  S.  E.  679;  Rankin  v. 
Southwestern  Brewery  &  Ice  Co.  12  N.  M. 
54,  73  Pac.  614;  South- West  Natural  Gas 
Co.  V.  Fayette  Fuel  Gas  Co.  145  Pa.  13,  23 
Atl.  224;  United  Electric  Securities  Co.  v. 
Louisiana  Electric  Light  Co.  68  Fed.  673; 
Symmes  v.  Union  Trust  Co.  60  Fed.  830; 
Venner  V.  Atchison,  T,  &  S.  F.  R.  Co.  28 
Fed.  581;  Whittemore  v.  Amoskeag  Nat. 
Bank,  26  Fed,  819;  Cook,  Corp.  §  737, 
p.  2683. 

Messrs.  Isaac  W.  Dyer,  Scott  Wilson, 
and  Carl  W.  Smith,  for  appellee: 

It  is  immaterial,  so  far  as  this  action  is 
concerned,  at  what  time  the  complainant 
became  a  stockholder  in  the  defendant  com- 
pany, whether  it  was  before  or  after  the 
time  when  the  act  complained  of  occurred. 

Majors  v.  Taussig,  20  Colo.  44,  36  Pac. 
816;  Chicago  v.  Cameron,  120  UL  447,^,11 
N.  E.  899 ;  Forrester  v.  Boston  &  M.  Consul. 
Copper  &  S.  Min.  Co.  21  Mont.  544,  65  Pac. 
229,  363;  Sayles  v.  Central  Nat.  Bank,  18 
Misc.  155,  41  N.  Y.  Supp.  1063;  Mont- 
gomery Light  Co.  V.  Lahey,  121  Ala.  131, 
25  So.  1006;  O'Connor  v.  Virginia  Passen- 
ger &  P.  Co.  46  Misc.  530,  92  N.  Y.  Supp. 
525;  Elkins  v.  Camden  &  A.  R.  Co.  36  N. 
J.  Eq.  5;  Winsor  v.  Bailey,  65  N.  H.  21S; 
Carson  v.  Iowa  City  Gaslight  Co.  SO  Iowa, 
688,  45  N.  W.  1068;  George  v.  Central  R. 
&  Bkg.  Co.  101  Ala.  607,  14  So.  752. 

For  Smith  and  Dodge  to  hold  the  legal 
title  of  corporate  assets  is  a  breach  of  the 
contract  of  membership  and  ultra  vires  of 
the  corporation. 
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The  charter  of  a  corporation  is  a  con- 
tract with  the  stockholders  and  furnishes 
the  measure  of  the  corporate  powers. 

Morawetz,  Priv.  Corp.  2d  ed.  §  042;  Sav- 
age V.  People's  BIdg.  Loan  &  Sav.  Asso.  45 
W.  Va.  275,  31  S.  E.  991;  Thomas  v.  West 
Jersey  R.  Co.  101  U.  S.  71,  82,  25  L.  ed. 
950,  952;  Penobscot  Boom  Corp.  v.  Lamson, 
16  Me.  224,  33  Am.  Dec.  656;  Franklin  Co. 
V.  Lewiston  Inst,  for  Sav.  68  Me.  43,  28 
Am.  Hep.  9;  Kean  v.  Johnson,  9  N.  J.  Eq. 
401 ;  People  ex  rel.  Atty.  Gen.  v.  Utica  Ins. 
Co.  15  Johns.  358,  8  Am.  Dec.  243;  New 
York  Firemen  Ins.  Co.  v.  Ely,  5  Conn.  560, 
13  Am.  Dec.  100;  Berlin  v.  New  Britain,  9 
Conn.  175;  Head  v.  Providence  Ins,  Co.  2 
Cranch,  127,  2  L.  ed.  229;  Cook,  Corp.  4th 
ed.  §  669;  Hoole  v.  Great  Western  R.  Co. 
L.  R.  3  Ch.  262,  17  L.  T,  N.  S.  153,  16 
Week.  Rep.  2rf0;  Pollock  v.  Farmers'  Loan 
&  T.  Co.  157  U.  S.  429,  39  L.  ed.  759,  15 
Sup.  Ct.  Rep.  673;  Langolf  v.  Seiberlitch, 
2  Pars.  Sel.  £q.  Cas.  64. 

The  contract  of  membership  and  the  limi- 
tation of  corporate  powers  give  any  stock- 
holder the  right  to  insist  that  the  corpora- 
tion hold  the  legal  title  to  its  assets,  unless 
a  business  purpose  is  served. 

Cook,  Corp.  4th  ed.  §  670;  Clark  &  M. 
Priv.  Corp.  §  629;  Kean  v.  Johnson^  9  N. 
J.  Eq.  401;  Morawetz,  Priv.  Corp.  2d  ed. 
§  646;  10  Cyc.  298;  Metropolitan  Elev.  R. 
Co.  V.  Manhattan  Elev.  R.  Co.  11  Daly, 
373;  Consolidated  Water  Power  Co.  v. 
Nash,  109  Wis.  490,  86  N.  W.  485;  For- 
rester V.  Boston  &  M.  Consol.  Copper  &  S. 
Min.  Co.  21  Mont.  544,  55  Pac.  229,  353; 
Endicott  v.  Marvel,  81  N.  J.  Eq.  378,  87 
Atl.  230:  Tillis  v.  Brown,  154  Ala.  403, 
45  So.  589;  Union  Bank  v.  Jones,  4  La. 
Ann.  236;  Gallery  v.  National  Exch.  Bank, 
41  Mich.  169,  32  Am.  Rep.  149,  2  N.  W. 
193:  Bedford  R.  Co.  v.  Bowser,  48  Pa.  29; 
Washington  Mill  Co.  v.  Sprague  Lumber  Co. 
19  Wash.  165,  52  Pac.  1067:  Brinkerhoff 
Zinc  Co.  V.  Boyd,  192  Mo.  597,  91  S.  W. 
523;  Worthington  v.  Worthington,  100  App. 
Div.  332,  91  N.  Y.  Supp.  443;  Armington 
V.  Palmer,  21  R.  I.  109,  43  L.R.A.  95,  79 
Am.  St.  Rep.  786,  42  Atl.  308;  Polar  Star 
Lodge  V.  Polar  Star  Lodge,  16  La.  Ann.  53 ; 
Jorndt  V.  Reuter  Hub  &  Spoke  Co.  112  Mo. 
App.  341,  87  S.  W.  29;  Frankfort  Bank  v. 
Johnson,  24  Me.  490. 

For  Smith  and  Dod<re  to  hold  the  legal 
title  of  corporate  assets  involves  a  breach 
of  trust  relation  on  the  part  of  the  corpo- 
ration, to  its  stockholders. 

A  corporation  is  a  trustee  for  its  stock- 
holders. 

1  Morawetz,  Priv.  Corp.  2d  ed.  §  237; 
Taylor  v.  Chichester  &  M.  R.  Co.  L.  R.  2 
Exch.  378;  Stevens  v.  Rutland  &  B.  R.  Co. 
29  Vt.  549;  Thompson  v.  Page,  1  Met. 
L.R.A.1916D. 


570;  Peabody  v.  Flint,  6  Allen,  66;  Sawyer 
V.  Hoag,  17  Wall.  623,  21  L.  ed.  738;  Kean 
V.  Johnson,  9  N.  J.  Eq.  407;  Taylor  v. 
South  &  North  Ala.  R.  Co.  4  Woods,  575, 
13  Fed.  152;  Moore  v.  Schoppert,  22  W. 
Va.  282;  Farrington  v.  Tennessee,  95  U.  S. 
679,  687,  24  L.  ed.  658,  560;  Bridgman  v. 
Keokuk,  72  Iowa,  42,  33  N.  W.  356 ;  Atkins 
V.  Gamble,  42  Cal.  86,   10  Am.  Rep.  282, 

13  Mor.  Min.  Rep.  614;  Tipton  Fire  Co.  v. 
Barnheisel,  92  Ind.  88;  Trask  v.  Chase,  107 
Me.  137,  77  Atl.  698;  Jackson  v.  Ludeling, 
21  Wall.  616,  22  L.  ed.  492;  Hun  v.  Cary, 
82  N.  Y.  65,  37  Am.  Rep.  546;  Wheeler  v. 
Abilene  Nat.  Bank  Bldg.  Co.  16  L.R.A. 
(N.S.)   892,  89  C.  C.  A.  477,  169  Fed.  391, 

14  Ann.  Cas.  917;  Beers  v.  Bridgeport 
Spring  Co.  42  Conn.  17;  Oliver  v.  Oliver, 
118  Ga.  362,  46  S.  E.  232;  Livingston  v. 
Lynch,  4  Johns.  Ch.  573. 

Alienation  of  trust  property  or  delega- 
tion of  trust  is  a  breach  of  the  trust. 

Abbott's  Appeal,  65  Me.  680;  Schiffman 
V.  Schmidt,  154  Mo.  204,  66  S.  W.  451. 

An  ultra  vires  act  cannot  be  ratified. 

Bangor  Boom  Corp.  v.  Whiting,  29  Me. 
123 ;  Downing  v.  Mt.  Washington  Road  Co. 
40  N.  H.  230;  Taymouth  Twp.  v.  Koehler, 
35  Mich.  22;  Germania  Safety- Vault  &  T. 
Co.  V.  Boynton,  19  C.  C.  A.  118,  37  U.  S. 
App.  602,  71  Fed.  797. 

Sarage,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

Bill  in  equity,  in  which  the  plaintiff,  a 
stockholder,  on  behalf  of  himself  and  all 
other  stockholders  of  the  defendant  corpo- 
ration, seeks  to  have  transferred  to  the  de- 
fendant certain  shares  of  the  capital  stock 
of  the  Old  Dominion  Copper  Mining  & 
Smelting  Company,  which  it  is  claimed  be- 
long, or  should  belong,  to  the  defendant, 
but  which  stand  of  record  in  the  names  of 
two  of  its  directors,  Dodge  and  Smith.  The 
prayer  of  the  bill  is  that  the  defendant  ^'bc 
ordered  to  get,  take,  and  secure  the  legal 
title  in  its  own  name  to  all  the  shares  of 
stock  in  other  corporations  to  which  it  is 
rightfully  entitled,"  and  in  particular  the 
shares  above  referred  to.  There  are  other 
prayers  in  the  bill,  but  they  are  not  pressed, 
and  need  not  be  specifically  stated.  The 
case  comes  before  this  court  on  the  defend- 
ant's appeal  from  a  decree  sustaining  the 
bill. 

The  parties  have  agreed  upon  a  state- 
ment of  facts,  and  from  that  statement  we 
glean  the  following  as  material  to  the  ques- 
tions to  be  decided: 

In  1903  the  Old  Dominion  Copper  Mining 
&  Smelting  Company,  a  New  Jersey  corpo- 
ration, had  an  authorized  capital  stock  of 
200,000  shares  of  the  par  value  of  $25  each, 
of  which   160,000  shares  had  been   issued. 
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The  United  Globe  Mines,  a  New  York  cor- 
poration, had  a  capital  of  23,000  shares  of 
the  par  value  of  $100  each.  Both  corpora- 
tions owned  mining  properties  in  Arizona, 
which  were  near  to  each  other.  A  large 
majority  of  the  stockholders  of  each  of 
these  corporations,  believing  that  it  would 
be  for  the  advantage  of  each  corporation  if 
they  operated  in  harmony,  determined  to 
make  a  practical  amalgamation  of  them  by 
organizing  a  new  corporation  to  own  and 
hold  the  stock  of  these  two  corporations, 
and  in  pursuance  of  this  determination, 
they  organized  the  defendant  corporation, 
the  Old  Dominion  Company  of  Maine.  The 
defendant  corporation  has  an  authorized 
capital  stock  of  350,000  shares  of  the  par 
value  of  $25  each,  of  which  293,245  shares 
of  the  par  value  of  $7,331,125  have  been 
issued.  Among  the  incorporated  purposes 
of  the  defendant  is  the  following:  ''To  pur- 
chase, acquire,  hold,  sell,  or  otherwise  dis- 
pose of,  or  deal  with,  shares  of  the  capital 
stock,  bonds,  evidences  of  indebtedness,  or 
other  securities  of,  or  issued  by,  any  cor- 
poration or  corporations.'' 

By  the  scheme  agreed  upon,  stockholders 
in  the  Old  Dominion  Copper  Mining  & 
Smelting  Company,  designated  by  us  here- 
after as  the  New  Jersey  corporation,  were 
to  have  the  right  to  exchange  their  stock, 
share  for  share,  for  stock  in  the  Old  Do- 
minion Company  of  Maine.  It  was  pro- 
vided, in  effect,  that  138,000  shares  of  the 
Maine  corporation  should  be  issued  in  pay- 
ment of  the  entire  capital  stock,  23,000 
shares,  of  the  United  Globe  Mines,  and  for 
$350,000  in  cash,  in  addition.  It  was  also 
provided  that  before  the  agreement  should 
be  made  effective,  the  assent  of  two  thirds 
in  interest  of  the  outstanding  stockholders 
in  the  New  Jersey  corporation,  and  of  all 
of  the  stockholders  of  the  United  Globe 
Mines,  should  be  secured. 

In  1904,  in  accordance  with  the  scheme 
thus  outlined,  the  whole  of  the  capital 
stock  of  the  United  Globe  Mines  was  first 
deposited  with  a  banking  house  agreed  upon, 
and  afterwards  transferred  to  the  defend- 
ant company  for  138,000  shares  of  its  stock 
and  $350,000  in  cash.  More  than  two  thirds 
in  interest  of  the  stockholders  of  the  New 
Jersey  corporation  deposited  their  shares, 
and  received  in  exchange  stock  in  the  de- 
fendant corporation,  share  for  share.  Since 
then,  other  shares  have  been  exchanged,  so 
that  in  all  155,245  shares  in  the  New  Jer- 
sey corporation  now  belong  to  tlie  defend- 
ant. Among  the  shares  thus  received  were 
150  shares  which,  after  passing  through 
various  transfers,  were  purchased  by  the 
plaintiff  in  1912,  in  the  name  of  another, 
and  transferred  of  record  to  him  in  May, 
1913,  and  are  now  owned  by  him. 
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The  shares  in  the  New  Jersey  corporation 
which  have  been  exchanged  for  shares  In 
the  defendant  have  never  been  transferred 
to  the  defendant  corporation,  but  were 
transferred  to  Cleveland  H.  Dodge  and 
Charles  S.  Smith  on  the  books  of  the  New 
Jersey  corporation.  The  certificates  for 
tliose  shares  have  upon  their  backs  a  trans- 
fer in  blank  signed  by  Dodge  and  Smith, 
and  they  have  all  been  placed,  and  now 
remain,  in  the  defendant's  vaults.  Smith 
and  Dodge  are  directors  of  the  defendant 
corporation,  and  Smith  is  vice  president. 
Smith  is  president  and  a  director  of  the 
New  Jersey  corporation.  Dodge  is  a  direc- 
tor of  the  United  Globe  Mines,  and  the 
directorates  of  the  three  corporations  are 
more  or  less  interlocked  otherwise.  The 
directors  of  Phelps,  Dodge,  &  Company,  one 
of  whom  is  Dodge,  own  severally  about  one 
half  of  the  shares  in  the  defendant  corpo- 
ration. 

Dodge  and  Smith  admit  that  they  hold 
record  title  to  these  shares  in  the  interest 
of  the  defendant.  There  is  no  written  or 
other  formal  trust  agreement  executed  be- 
tween them  and  the  defendant,  nor  have 
they  made  any  written  declaration  of  trust 
respecting  this  stock.  But  when  the  stock 
of  the  New  Jersey  corporation  was  depos- 
ited in  furtherance  of  the  scheme  agreed 
upon.  Smith,  the  president  of  the  New  Jer- 
sey corporation,  was  advised  by  counsel 
that  a  legal  doubt  had  been  expressed  aa 
to  whether  stock  in  a  New  Jersey  corpora- 
tion  could,  under  the  laws  of  New  Jersey, 
be  held  by  a  corporation  organized  under 
the  laws  of  another  state,  and  the  defend- 
ant claims  that  it  was  because  of  this 
uncertainty  that  Dodge  and  Smith  took 
title  to  these  shares  in  their  own  names, 
in  order  that  the  plan  and  agreement  might 
be  carried  out  in  a  lawful  manner,  and  the 
chance  that  anyone  would  raise  the  ques- 
tion avoided. 

The  by-laws  of  the  defendant  provide 
that  "the  board  of  directors  shall  have  the 
general  control  and  supervision  of  the  busi- 
ness of  the  corporation,  with  all  the  powers 
that  could  be  exercised  by  the  stockholders, 
except  so  far  as  limited  by  the  vote  of  the 
stockholders  or  by  law;  may  among  other 
things  sell,  assign,  transfer,  convey,  or 
otherwise  dispose  of  the  property,  real  or 
personal,  of  the  corporation,  and  may  dele- 
gate any  part  of  their  power  to  any  officer 
or  committee  of  the  board." 

It  appears  that  neither  the  stockholders 
in  meeting  nor  the  directors  as  a  board 
have  ever  passed  any  vote  directing,  sanc- 
tioning, or  expressly  ratifying,  or  even  men- 
tioning, the  holding  of  this  stock  by  Dodge 
and  Smith  for  the  defendant  corporation. 
But  the  fact  that  the  stock  stood  in  the 
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names  of  Dodge  and  Smith  has  been  at  all 
times  known  to  a  majority  in  interest  of 
the  defendant's  stockholders,  and  to  all  of 
its  directors.  By  whose  particular  author- 
ity, unless  it  be  that  assumed  by  Dodge 
and  Smith  themselves,  the  stock  was  placed 
in  their  names,  is  not  disclosed. 

At  the  annual  meeting  of  the  stockhold- 
er? in  1905,  and  at  each  annual  meeting 
since,  "all  acts,  matters,  and  things  entered 
into  and  performed  by  the  officers  and  di- 
rectors*' have  been  by  unanimous  vote, 
"fully  and  in  all  respects  ratified,  confirmed, 
and  approved."  Some  of  the  persons  who 
at  different  times  owned  the  stock  which 
the  plaintiff  now  owns  were  present  at 
various  ones  of  these  annual  meetings.  But 
what  knowledge  they  had  of  the  fact  that 
Dodge  and  Smith  held  the  New  Jersey  cor- 
poration stock  is  not  made  to  appear,  nor 
is  it  shown  that  information  was  possessed 
by  the  minority  stockholders  in  general. 
The  annual  balance  sheets  since  1908,  if 
accessible  to  the  stockholders,  or  made 
known  to  them,  would  have  indicated  to 
them  that  the  defendant  had  full  title  to 
the  stock. 

The  plaintiff  never  owned  any  shares  in 
the  defendant  prior  to  September,  1912, 
and  there  has  been  no  assent  by  him  or  by 
hifl  predecessors  in  title  to  the  retention  of 
the  stock  in  the  names  of  Dodge  and  Smith, 
except  such,  if  any,  as  has  been  shown  by 
the  foregoing  statement. 

There  has  been  no  dissipation  of  the  as- 
sets of  the  defendant  corporation,  uriless 
the  retention  of  the  title  to  the  stock  by 
Dodge  and  Smith  be  regarded  as  such  a 
dissipation.  The  dividends  on  the  stock  of 
the  New  Jersey  corporation  held  by  Dodge 
and  Smith  are  paid  directly  to  them  when 
declared,  and  hy  them  paid  forthwith  to 
the  defendant. 

The  purposes  and  powers  of  the  defend- 
ant corporation,  as  stated  in  its  certificate 
of  organization,  embrace  the  doing  of  many 
kinds  of  business  other  than  the  holding 
and  owning  of  shares  of  the  capital  stock 
of  other  corporations.  But  so  far  as  the 
record  shows  it  has  never  attempted  to 
exercise  any  of  those  additional  powers. 
Its  entire  assets  consist  of  the  shares  of 
capital  stock  of  the  New  Jersey  corporation 
and  of  the  New  York  corporation,  and 
claims  for  money  loaned  to  those  corpora- 
tions. It  is  therefore,  so  far  as  any  of  the 
rights  here  involved  are  concerned,  a  mere 
holding  corporation,  and  it  is  to  be  treated 
as  such. 

From  these  agreed  facts  we  draw  certain 
conclusions  of  fact,  and  state  them  now 
without  regard  to  their  effect  upon  the 
rights  of  the  parties.  We  think  that  it- 
must  be  held  that  the  stock  was  placed  and 
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still  remains  in  the  name  of  Dodge  and 
Smith  with  the  acquiescence  and  tacit  ap- 
proval of  the  board  of  directors.  Directors 
of  a  corporation  must  act  as  a  board,  but 
it  is  not  necessary  that  their  action  be 
formal  or  their  votes  recorded.  Peirce  v. 
Morse-Oliver  Bldg.  Co.  94  Me.  406,  47  Atl. 
914.  It  may  be  suflacient  as  to  third  par- 
ties, if  they  establish  a  mutual  understand- 
ing. York  V.  Mathis,  103  Me.  67,  68  Atl. 
746.  Their  action  or  their  mutual  under- 
standing may  be  shown  by  circumstances 
or  conduct.  Cases  just  cited.  When  it  ap- 
pears, as  it  does  in  this  case,  that  for  nine 
years  all  the  directors  have  been  conversant 
with  the  fact  that  two  of  their  number 
hold  in  their  names  the  record  title  to  more 
than  one  half  of  the  assets  of  the  cor- 
poration, and  have  made  no  objection,  it 
certainly  affords  very  strong  evidence  of 
their  mutual  understanding  and  imanimous 
assent. 

In  the  next  place  we  must  find  that  there 
has  been  no  ratification  of  the  acts  of  the 
directors,  if  any  was  necessary,  by  the' 
stockholders.  The  fact  that  a  majority  in 
interest  of  the  stockholders  kliew  of  the 
situation  and  approved  it  has  no  legal  sig- 
nificance. Stockholders  can  act  only  as  a 
body,  and  in  meeting  assembled.  While  it 
is  tmdoubtedly  competent  for  the  stock- 
holders to  ratify  unauthorized  acts  of  di- 
rectors, which  are  within  the  corporate 
powers,  he  who  relies  upon  a  ratification 
has  the  burden  of  showing  that  attempted 
ratification  really  ratified.  Neither  individ- 
uals, nor  stockholders  in  a  body,  can  be 
said  to  ratify  acts  of  which  they  have  no 
knowledge.  The  resolutions  of  ratification 
were  sweeping.  They  referred  to  no  par- 
ticular act.  It  does  not  appear  that  the 
stockholders  generally,  outside  of  the  direc- 
tors, had  any  knowledge  that  the  directors 
had  authorized  the  New  Jersey  stock  to  be 
put  into  the  names  of  Dodge  and  Smith. 
It  does  not  appear  that  this  was  known  to 
the  stockholders  then  holding  the  stock  now 
owned  by  the  plaintiff.  Such  a  ratification 
is  ineffective  because  it  really  does  not 
ratify.  It  is  a  paper  ratification,  not  a 
real  one.  A  decent  respect  for  the  rights 
of  stockholders,  especially  of  minority 
stockholders,  should  require  that  he  who 
seeks  to  bind  them  by  votes  of  ratification 
should  show  that  the  stockholders  generally 
knew  specifically  what  they  were  voting 
about.  Camden  Land  Co.  v.  Lewis,  101  Me. 
78,  63  Atl.  523. 

Again,  we  find  that  Dodge  and  Smith 
have  no  interest  in  the  stock.  Whether 
they  are  even  naked  trustees  is  left  uncer- 
tain. They  have  signed  transfers  of  the 
stock  certificates  in  blank,  and  have  put 
them  into  the  defendant's  vault.     Whether 
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they  have  delivered  them  to  the  defendant 
in  such  way  as  to  devest  themselves  of  any 
actual  control  of  them  is  not  olear.  But  we 
think  it  is  immaterial.  The  stock  in  fact 
belongs  to  the  defendant.  The  certificates 
of  stock  are  in  the  physical  possession  of 
the  defendant.  As  sole  owner  in  fact  it 
has  the  undoubted  right  to  reduce  them  to 
its  legal  possession,  fill  out  the  blank  trans- 
fers, and  present  them  to  the  proper  officer 
of  the  New  Jersey  corporation  to  be  trans- 
ferred of  record  to  itself.  And  that  is  what 
the  plaintiff  seeks  to  have  it  compelled 
to  do. 

Several  defenses  are  offered:  (1)  That 
the  complainant  has  not  sufficiently  at- 
tempted to  obtain  redress  by  application 
to  the  directors  or  to  the  corporation  itself  $ 
<2)  that  the  defendant  corporation  has  duly 
ratified  the  holding  of  the  New  Jersey  cor- 
poration stock  by  Dodge  and  Smith;  (3) 
that  the  complainant  cannot  complain,  be- 
cause if  any  wrong  was  done,  it  was  done 
long  before  he  became  a  stockholder;  (4) 
that  the  holding  was  approved  by  his  prede- 
cessors in  title;  (5)  that  a  transfer  on 
the  books  of  the  New  Jersey  corporation 
should  not  be  required  in  a  suit  to  which 
that  corporation  is  not  a  party;  (6)  that 
the  alleged  uncertainty  of  the. law  of  New 
Jersey  with  respect  to  the  susceptibility  of 
stock  in  any  New  Jersey  corporation  to  be 
transferred  to  and  held  by  a  foreign  corpo- 
ration was  an  adequate  reason  for  having 
the  shares  of  the  New  Jersey  corporation 
stand,  of  record,  in  the  namea  of  individ- 
uals, rather  than  in  the  name  of  the  de- 
fendant; and  (7)  that  the  defendant  cor- 
poration has  the  right,  with  the  approval 
of  its  directors  and  a  majority  of  its  stock- 
holders, irrespective  of  any  question  about 
the  law  of  New  Jersey,  to  have  individuals 
hold  the  record  title  to  this  stock. 
'  I.  It  is  a  wise  rule  of  procedure  which 
requires  that  aggrieved  stockholders  seek- 
ing remedies  for  corporate  wrongs  should 
first  make  application  for  relief  through 
corporate  channels,  or  allege  and  prove 
sufficient  reasons  why  such  applications 
would  be  ineffectual.  Ulmer  v.  >liaine  Real 
Estete  Co.  93  Me.  324,  45  Atl.  40;  Trask 
V.  Chase,  107  Me.  137,  77  Atl.  698.  They 
must  apply  to  the  directors  or  the  corpora- 
tion before  they  apply  to  the  court,  unless 
it  appears  from  the  bill  and  proof  that  such 
application  would  be  useless.  But  the  law 
requires  in  this  respect  no  useless  formal- 
ity. The  plaintiff  in  his  bill  alleges  that 
he  has  made  no  application  to  the  directors 
or  corporation,  for  the  reason  that  such 
application  would  be  futile.  And  we  are  of 
opinion  that  his  apprehension  is  well 
founded.  The  policy  pursued  by  the  direc- 
tors and  the  majority  interests  controlling 
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the  defendant  corporation  is  deliberate  and 
of  long  standing.  And  whatever  the  mo- 
tives for  it  may  be,  there  is  not  the  slight- 
est reason  to  be  drawn  from  the  history  of 
the  corporation,  to  think  that  the  policy 
would  be  abandoned  at  the  request  or  de- 
mand of  a  minority  stockholder,  but  rather 
the  contrary.  This  point  in  defense  is  not 
tenable. 

II.  The  matter  of  ratification  by  stock- 
holders' vote  has  already  been  discussed  in 
part.  We  will  add  that  if  it  should  turn 
out,  as  claimed  by  the  plaintiff,  that  the 
act  of  the  directors  in  keeping  the  stock  in 
the  names  of  private  individuals,  though 
they  were  possessed  by  by-law  with  full 
corporate  powers,  was  ultra  vires  the  cor- 
poration, or  if.it  should  appear  that  the 
act  was  in  manifest  disregard  of  the  duties 
of  the  corporation  to  its  stockholders,  and 
of  the  legal  rights  of  minority  stpckholder8» 
the  ratification  must,  fro^  the  nature  of 
things,  be  nugatory.  In  fact,  there  was  no 
such  ratification  as  should  be  held  to  bind 
nonassenting  stockholders  with  regard  to 
unauthorized  acts  of  the  directors  not 
known,  or  made  known,  to  the  body  of  the 
stockholders. 

The  matter  of  ratification,  however,  is 
not  very  important.  For  if  the  act  of  the 
directors  was  ultra  vires  the  corporation, 
as  the  plaintiff  claims,  ratification  would 
not  help  it.  And  if,  as  the  defendant 
claims,  the  act  was  ultra  vires  and  proper^ 
ratification  was  unnecessary. 

III.  The  third  objection  is  that  the  plain- 
tiff cannot  complain  because  the  wrong,  if 
any,  was  done  before  the  plaintiff  beeame 
a  stockholder.  One  answer  to  this,  and  a 
sufficient  one,  is  that  the  wrong  is  a  con- 
tinuing one.  If  there  was  a  wrong  before 
the  plaintiff  became  a  stockholder,  it  is  no 
less  a  wrong  since.  It  is  an  existing  con- 
dition, alleged  to  be  a  corporate  wrong, 
that  he  complains  of.  This  point  is  not 
sustainable. 

IV.  The  claim  that  the  holding  of  the 
stock  by  Dodge  and  Smith  was  assented  to 
and  approved  by  the  plaintiff's  predecessor 
in  title  does  not  appear  to  be  true  in  fact. 
At  least  it  is  not  shown.  Whether  his 
predecessors  were  among  those  stockholders 
who  knew  of  it  does  not  appear. 

V.  We  think  the  New  Jersey  corporation 
is  not  a  necessary  party  to  this  suit.  As 
a  corporation,  it  can  have  no  interest  in 
the  ownership  of  its  own  capital  stock. 
The  New  Jersey  corporation  is  not  asked 
to  do  anything.  The  bill  assumes  that  its 
officers  will,  upon  request,  and  as  a  matter 
of  customary  business,  transfer  the  title  of 
record  of  the  Dodge  and  Smith  stock  to 
the  defendant,  who  is  the  owner. 

VI.  The  defendant  contends  that  it  was 
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proper^  as  a  matter  of  business  policy,  for 
it  to  allow  the  record  title  to  the  New 
Jersey  stock  to  remain  in  the  names  of 
Dodge  and  Smith,  on  account  of  the  doubts 
expressed  as  to  whether,  imder  the  laws  of 
New  Jersey,  stock  in  a  New  Jersey  corpo- 
ration  can  legally  be  held  by  a  corporation 
of  another  state.  This  point  is  material, 
because  if  it  cannot  be  done,  it  would  be 
futile  to  grant  the  plaintiff's  prayer  and 
direct  the  defendant  to  try  to  have  it  done. 
If  such  were  the  case,  it  might  be  that  the 
promoters  of  the  defendant  corporation 
would  find  it  expedient  to  adopt  some  other 
method  by  which  they  could  adjust  them- 
selyes  to  the  law.  But  we  think  there  is 
no  considerable  doubt  with  respect  to  the 
law  -of  New  Jersey. 

We  do  not  propose  to  discuss  the  law  of 
New  Jersey  at  length.  It  is  settled  law 
generally  that  one  corporation  cannot  hold 
the  capital  stock  of  another  corporation 
without  legLslative  authority.  But  it  ap- 
pears from  the  cases  cited  from  the  New 
Jersey  courts  that,  by  statute  in  that  state, 
"any  corporation  may  purchase,  hold,  sell, 
assign,  transfer,  mortgage,  pledge  or  other- 
wise dispose  of  the  shares  of  the  capital 
stock  of  .  .  .  any  corporation  of  this 
or  any  other  state,  and  while  owner  of  such 
stock  may  exercise  all  the  rights,  powers 
and  privileges  of  ownership,  including  the 
right  to  vote  thereon."  Under  this  statute 
there  is  no  doubt  that  a  New  Jersey  cor- 
poration can  hold  stock  in  a  Maine  corpo- 
ration. But  here  the  question  is,  Can  a 
Maine  corporation  hold  stock  in  a  New 
Jersey  corporation?  Will  the  New  Jersey 
law  permit  it?  The  case  of  Warren  ▼. 
Pim,  66  N.  J.  Eq,  353,  59  Atl.  773  (1904), 
which  has  been  discussed  by  counsel,  is 
somewhat  illuminating,  but  by  no  means 
decisive.  The  question  in  that  case  was 
not  whether  a  corporation  created  by  an- 
other state  could  own  and  hold  shares  in  a 
New  Jersey  corporation,  but  whether  an 
English  corporation  or  association,  organ- 
ized purely  as  a  voting  trust,  and  having 
no  beneficial  ownership  of  the  shares  them- 
selves, could  so  own  and  hold.  The  ques- 
tion was  answered  in  the  negative,  but  for 
reasons  in  no  one  of  which  did  the  ma- 
jority of  the  court  concur.  The  opinions 
of  the  justices  are  interesting,  however,  in 
this  connection,  inasmuch  as  they  show  the 
tendency  of  judicial  thinking,  though  the 
expressions  touching  the  power  of  a  corpo- 
ration of  another  state  to  hold  stock  in  a 
New  Jersey  corporation  are  mere  dicta. 
Chancellor  Pitney,  now  Mr.  Justice  Pitney, 
said  that  he  could  find  nothing  in  the  New 
Jersey  statute  that  satisfied  him  that  any 
discrimination  was  intended  to  be  made 
against  alien  or  foreign  corporations,  either 
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as  to  their  ownership  of  such  stock,  or  as 
to  their  right  to  vote  upon  it.  Other  jus- 
tices expressed  similar  views.  One  inti- 
mated tiiat  the  corporations  of  a  sister 
state^  whose  laws  permitted  th^n  the  right 
to  hold  stock  in  the  corporations  of  another 
state,  might  invoke  the  doctrine  of  comity 
to  support  them  in  exercising  a  similar 
right  in  New  Jersey  corporations.  Some  of 
the  justices  expressed  no  opinion  on  this 
question,  as  it  was  not  in  issue.  No  one 
advised  that  the  power  did  not  exist. 

In  State  V.  Atlantic  City  &  S.  R.  Co.  77 
N.  J.  L.  466,  72  Atl.  Ill  (1909),  which 
was  an  information  in  the  nature  of  quo 
warranto,  the  question  was  whether  a  New 
Jersey  railroad  corporation  could  buy  and 
hold  the  capital  stock  of  another  New  Jer- 
sey railroad  corporation.  The  power  of  a 
corporation  of  another  state  to  hold  stock 
in  a  New  Jersey  corporation  was  not  in- 
volved. But  Chancellor  Pitney,  speaking 
for  the  court,  took  occasion  to  refer  to  the 
case  of  Warren  v.  Pim,  and  to  make  the 
cautionary  observation  that  a  majority  of 
the  court  had  not  agreed  upon  any  legal 
proposition  involved  in  that  ease.  It  is  not 
improper  to  add  thai  the  question  before 
us  was  not  involved  in  that  case. 

But  in  Denver  City  Waterworks  Co.  v. 
American  Waterworks  Co.  82  N.  J.  Eq.  365, 
88  Atl.  1053  (1913),  we  get  a  little  clearer 
light.  The  plaintiff,  a  Colorado  corpora- 
tion, held  stock  in  the  defendant,  a  New 
Jersey  corporation,  which  was  insolvent, 
and  began  proceedings  to  wind  up  the  af- 
fairs of  the  defendant.  Later  it  applied  to 
the  court  to  direct  the  receiver  to  discon- 
tinue a  certain  suit  commenced  by  him. 
Objection  was  made  that  the  plaintiff  had 
no  interest  to  protect,  was  a  mere  volun- 
teer, and  had  no  right  to  invoke  the  judg- 
ment of  the  court.  Howell^  V.  C,  said: 
"I  think  it  sufficiently  appears  that  the 
complainant  is  still  the  owner  or  holder  of 
shares  of  stock  in  the  defendant,  the  Amer- 
ican Waterworks  Company,  and,  if  so,  there 
can  be  no  question  of  its  right  to  prosecute 
this  matter."  Denver  City  Waterworks  Co. 
V.  American  Waterworks  Co.  81  N.  J.  Eq. 
139,  85  Atl.  826. 

The  court  of  errors,  on  the  appeal  from 
the  vice  chancellor's  decree^  said:  "The  de- 
cree appealed  from  will  be  aflirmed  for  the 
reasons  stated  in  the  opinion  filed  .  .  . 
below  by  Vice  Chancellor  Howell."  Denver 
City  Waterworks  C5o.  v.  American  Water- 
works Co.  supra. 

Here  it  seems  to  us  is  a  distinct  recogni- 
tion of  the  power  of  a  corporation  of  an- 
other state  to  hold  capital  stock  in  a  New 
Jersey  corporation.    It  is  true  the  question; 
was  not  debated.     It  seems  to  have  been' 
assumed.     If   the   corporation   of   anotheTj 
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state  has  not  lawful  power  to  hold  stock 
in  a  New  Jersey  corporation,  or,  to  put  it 
the  other  way,  if  the  stock  of  a  New  Jersey 
corporation  is  not  susceptible,  by  reason  of 
New  Jersey  law,  of  being  held  by  a  corpo- 
ration of  another  state,  it  is  difficult  to 
perceive  how  an  outside  corporation  by  rea- 
son of  its  attempted,  but  unauthorized, 
holding  of  stock,  could  get  a  standing  in 
court  to  proceed  for  the  appointment  of  a 
receiver  and  the  winding  up  of  the  New 
Jersey  corporation,  whose  stock  it  had.  Its 
status  in  court  depended  solely  upon  its 
rights  as  a  stockholder.  If  a  stockholder, 
it  could  be  recognized;  otherwise  not.  This 
point  was  decided.  If  an  outside  corpora- 
tion can  be  enough  of  a  stockholder  to  be 
able  to  cause  the  dissolution  of  the  corpora- 
tion whose  capital  stock  it  held,  it  would 
seem  that  it  should  be  enough  of  a  stock- 
holder to  hold  its  stock  in  its  own  name, 
and  to  require  the  transfer  of  record  to  it 
of  any  stock  that  it  owns.  It  is  our  judg- 
ment that  the  law  of  New  Jersey  permits 
a  corporation  of  another  state,  when  em- 
powered by  its  own  state  to  do  so,  to  hold 
shares  in  a  New  Jersey  corporation. 

VII.  We  are  now  brought  to  a  considera- 
tion of  the  fundamental  question  in  this 
case.  It  is  this:  Has  a  minority  stock- 
holder in  a  corporation  the  right  to  insist, 
under  such  circumstances  as  are  shown  in 
this  case,  that  it  shall  hold  in  its  own 
name  the  shares  of  capital  stock  which  it 
owns  in  another  corporation? 

The  facts,  briefly  stated,  are  these:  The 
defendant  is  a  mere  holding  corporation. 
More  than  one  half  of  its  estate  and  assets 
consist  of  shares  of  stock  in  the  New  Jer- 
sey corporation.  These  shares  constitute 
more  than  one  half  of  the  issued  capital 
stock  of  that  corporation.  It,  therefore,  by 
stock  ownership,  has  the  right  and  the 
power  to  control  the  New  Jersey  corpora- 
tion. For  ten  years  it  has  neglected,  and 
apparently  is  now  unwilling,  to  have  the 
record  title  to  those  shares  transferred  to 
itself,  but  has  tacitly  permitted  them  to 
stand  in  the  names  of  two  of  its  officers, 
although  the  certificates  of  stock,  with 
transfers  signed  in  blank,  have  all  the  time 
been  in  its  physical  custody.  It  has  taken 
no  corporate  action  with  respect  to  these 
shares.  It  has  not  voted  at  the  corporate 
meetings.  Neither  has  the  corporation  it- 
self, nor  have  the  directors,  so  far  as  the 
case  shows,  directed  the  holders  how  to 
vote  upon  any  matter  at  stockholders* 
meetings.  As  a  corporati(Mi,  it  has  aban- 
doned the  exercise  of  the  rights,  powers, 
and  privileges  appertaining  to  stock  owner- 
ship, and  has  left  the  exercise  of  those 
rights,  powers,  and  privileges  to  the  will 
of  individuals  who  have  no  interest  in 
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these  shares,  and  who  are  not  in  any  way 
made  accountable  to  it  for  the  manner  in 
which  they  exercise  fimctions  committed  to 
them,  not  by  the  corporation  itself,  but  by 
stockholders  in  the  corporation  holding  a 
controlling  interest.  This  state  of  things 
has  existed  from  the  veiy  organization  of 
the  corporation.  And  as  it  seems  to  be  in 
accord  with  the  settled  policy  of  the  ma- 
jority stockholders,  it  is  likely  to  continue, 
unless  minority  stockholders  may  interfere 
and  obtain  a  remedy  from  the  court. 

The  positions  of  the  parties  may  be 
briefly  stated  as  follows:  The  plaintiff 
contends  that  the  conduct  of  the  defendant 
in  permitting  its  stock  in  the  New  Jersey 
corporation  to  be  held  of  record  and  voted 
by  individuals  in  the  manner  stated  has 
been  ultra  vires,  beyond  the  legitimate 
power  of  the  corporation,  and  that  it  has 
been  such  wilful  neglect  of  its  oorpontte 
duty  to  its  stockholders  as  to  constitute  a 
corporate  breach  of  trust.  The  defendant 
contends  that  the  conduct  complained  of 
has  been  purely  intra  virea,  that  it  related 
to  the  internal  managemmt  of  its  business 
affairs,  and  that  minority  stockholders  have 
no  remedy. 

The  general  policy  of  the  law  is  so  weU 
settled  that  the  citation  of  many  authori- 
ties is  unnecessary.  It  is  well  settled  that 
courts  will  not  undertake  to  control  the 
discretionary  powers  of  the  directors,  or  of 
the  majority  of  the  stockholders  expressed 
in  stockholders'  meetings,  as  to  acts  intra 
vires.  Such  acts  cannot  be  questioned  by 
minority  stockholders  except  in  cases  of 
fraud,  and,  as  for  a  breach  of  trust,  of  such 
acts  as  imperil  the  existence  of  the  corpo- 
ration itself.  As  to  acts  within  the  power 
of  the  corporation,  which  concern  the  in- 
ternal management  of  the  corporation,  as 
to  questions  of  corporate  policy  and  econo- 
my, questions  of  business  discretion  and 
judgment,  the  majority  stockholders  and 
the  directors  to  whom  the  corporate  powers 
are  delegated  ordinarily  have  absolute  con- 
trol, and  the  minority  must  submit.  The 
courts  will  not  undertake  to  pass  upon  the 
wisdom  or  unwisdom  of  such  corporate 
acts.  2  Cook,  Corp.  §  684;  4  Thomp.  Corp. 
§  4443. 

On  the  other  hand,  corporate  powers  are 
limited  to  those  expressly  granted  and  the 
incidental  implied  powers  necessary  to  carry 
into  effect  the  powers  so  expressly  granted. 
The  exercise  of  any  other  power  is  ultra 
vires,  Franklin  Co.  v.  Lewiston  Inst,  for 
Sav.  68  Me.  43,  28  Am.  Rep.  9;  2  Cook, 
Corp.  §  669;  Morawetz  Priv.  Corp.  §  682. 
The  relation  between  a  corporation  and 
its  stockholders  is  essentially  contractuaL 
The  charter  is  the  embodiment  of  the  con- 
tract.    See  same  cases.     The  rule  of  the 
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majority  over  the  minority  as  to  acts  intra 
vireB  is  imj^lied  from  the  very  nature  of 
the  contract.  But  the  corporate  authority 
is  considered  to  have  been  conferred  by  the 
stockholders  upon  the  trust  and  confidence 
that  it  will  be  exercised  within  the  char- 
tered powers,  and  with  a  view  to  advance 
the  interests  of  the  stockholders.  Dodge  v. 
Woolsey,  18  How.  331,  16  L.  ed.  401; 
Wright  V.  Oroville  Gold,  S.  &  C.  Min.  Ck). 
40  Cal.  20,  3  Mor.  Min.  Rep.  568  j  Forbes 
V.  Memphis,  E.  P.  &  P.  R.  Co.  2  Woods, 
323,  Fed.  Qas.  No.  4,926.  No  stockholder 
is  bound  to  submit  tp  the  doing  of  ultra 
vires  acts.  Such  submission  is  not  a  part 
of  his  contract.  He  may  have  relief  from 
idtra  vires  acts.    %  Cook,  Corp.  §  669. 

It  seems  also  to  be  well  settled  that  for 
practical  purposes  a  corporation  ipay,  in 
some  respects,  be  treated  as  a  trustee  for 
the  l>ene0t  of  its  stockholders,  whenever 
necessary  for  the  protection  of  their  inter- 
ests. In  a  sense  it  holds  the  corporate 
property  in  trust  for  the  stockholders. 
Peabody  v.  Flint,  6  Allen,  52;  Sawyer  v. 
Hoag,  17  Wall.  623,  21  L.  ed.  736;  1  Mora- 
wetz,  Priv.  Corp.  §  237. 

There  is  no  doubt,  we  think,  that  a  court 
of  equity  may,  at  the  instance  of  a  stock- 
holder, afford  a  remedy  from  the  conse- 
quences, not  only  of  fraudulent  acts  of. the 
corporation  or  its  officers,  but  of  such  acts 
as  are  a  breach  of  the  trust  and  confidence 
which  are  implied  by  the  very  nature  of 
the  corporate  relations.  It  may  control  a 
corporation  and  its  officers,  and  restrain 
them  from  doing  acts  even  within  the  scope 
of  corporate  authority,  if  such  acts  would 
amount  to  a  breach  of  the  trust  upon  which 
the  authority  had  been  conferred.  Dodge 
V.  Woolsey,  supra;  Wright  v.  Oroville, 
Gold,  S.  &  C.  Min.  Co.  40  Cal.  20,  3  Mor. 
Min.  Rep.  6o8;  March  v.  Eastern  R.  Co. 
40  N.  H.  548,  77  Am.  Dec.  732;  Taylor 
y.  Holmes  (C.  C.)  14  Fed.  498;  Forbes  v. 
Memphis,  E.  P.  &  P.  R.  Co.  2  Woods, 
323.  Fed.  Cas.  No.  4,926.  It  may  also 
control  them  with  respect  to  acts  tending 
to  the  destruction  of  the  corporate  fran- 
chises, and  acts  in  violation  of,  or  incon- 
sistent with,  the  charter.  It  may  prevent 
the  misuse  or  the  misapplication  of  cor- 
porate power  prejudicial  to  the  stockhold- 
ers, and  amounting:  to  a  breach  of  trust. 
Pond  V.  Vermont  Valley  R.  Co.  12  Blatchf. 
280,  Fed.  Cas.  No.  11,265. 

It  should  be  borne  in  mind  that  this 
is  not  a  bill  brought  in  behalf  of  a  corpora- 
tion which  is  unwilling  or  unable  to  sue, 
against  directors  who  have  undertaken  to 
do  ultra  vires  or  otherwise  illegal  acts,  but 
one  against  the  corporation  itself  to  compel 


a  duty  which  it  is  capable  of  performing. 
That  a  corporation  owes  duties  to  its  stock- 
holders outside  of  mere  business  duties  we 
think  should  admit  of  no  question.  One 
such  duty  is  that  it  will  perform  its  cor- 
porate functions,  according  to,  and  within 
the  meaning  of,  its  charter.  The  manner  of 
performing  those  duties  may  be  left  to  the 
discretion  of  its  directors  or  majority  stock- 
holders. But  the  corporation  should  not 
be  permitted  to  abdicate  its  corporate 
functions  and  utterly  abandon  the  perform- 
ance of  its  corporate  duties,  to  the  prejudice 
of  stockholders.  These  are  matters  which 
involve  more  than  mere  internal  adminis- 
tration, and  they  are  matters  which  affect 
the  interest  of  each  individual  stockholder. 

We  recur  again  to  the  facts.  The  defend- 
ant corporation  is  the  owner  in  fact  of 
more  than  $3,600,000  of  the  capital  stock  of 
the  New  Jersey  corporation.  It  is  the  own- 
er of  a  controlling  interest.  Its  one  cor- 
porate power  involved  in  this  inquiry  is 
the  power  to  **hold"  it.  Growing  out  of 
that  power  is  a  duty  to  hold  it  so  as  to 
enjoy  the  privileges  of  ownership.  That  we 
think  is  necessarily  implied  in  the  case  of  a 
holding  corporation.  For  ten  years  it  has 
neglected,  and,  as  we  must  assume,  now  de- 
clines, to  become  the  owner  of  record.  As 
none  but  stockholders  of  record  can  vote 
(Warren  v.  Pim,  66  N.  J.  Eq.  353,  69 
Atl.  773),  it  has  thereby  voluntarily  dis- 
enabled itself  from  performing  its  most 
important  function  as  a  stock  owner.  It 
has  permitted  that  function  to  be  usurped, 
so  far  as  minority  stockholders  are  con- 
cerned, by  individuals.  It  has  had  no  oor- 
poratte  voice  in  the  management  of  the  New 
Jersey  corporation.  It  has  subjected  itself 
to  the  liability  of  loss  with  respect  to  the 
shares  themselves.  In  the  present  status  it 
is  unable  to  perform  the  duties  which  it 
owes  to  its  stockholders. 

We  do  not  say  that  a  corporation  may 
not,  for  business  reasons,  hold  property  in 
the  name  of  another.  We  jdo  not  say  that 
it  may  not  so  hold  temporarily  the  capital 
stock  which  it  owns  in  another  corporation. 
What  we  do  say  is  that  when  a  holding 
corporation,  intentionally,  persistently,  and 
unreasonably  deprives  itself  of  the  exercise 
of  the  highest  function  and  privilege  of  a 
stockholder,  and  so  proposes  to  continue,  it 
is  such  a  breach  of  its  duty  to  its  stock- 
holders, and  so  far  removed  from  any 
cliaractcristics  of  internal  management  and 
control,  which  the  majority  stockholders 
may  properly  exercise,  that  a  minority 
stockholder  may  invoke  the  intervention  of 
the  court.  It  is  essentially  a  breach  of 
trust.      If    a    corporation    has    no    lawful 


it  to  perform  a  corporate  duty  which  it  is  I  power  to  give  away  its  property, — and  it 
claimed  it  owes  to  all  its  stockholders,  and  has  none, — no  more  should  it  have  authori- 
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ty  to  devest  itself  of  corporate  power  and 
virtually  to  give  away  to  others  the  exercise 
of  its  essentially  corporate  functions. 

The  essential  purpose  of  such  a  holding 
corporation  as  the  defendant  is  not  only 
to  hold  shares  of  stock,  but  so  to  hold  them 
as  to  be  able  to  vote  upon  them  and  give 
them  their  proper  effective  influence  in  the 
management  of  the  subsidiary  corporation. 
For  Buch  a  holding  corporation  to  decline 
to  hold  in  its  own  name  the  shares  of  stock 
that  it  owns,  and  thereby  to  abdicate  its 
functions  and  privileges  as  a  stock  owner, 
seems  to  us  to  be  a  perversion  of  the  spirit 
of  the  one  corporate  power  which  it  has  so 
far  undertaken  to  exercise.  It  is  incon- 
sistent with  the  character  of  the  con- 
tractual duties  which  it  owes  to  its  stock- 
holders. It  is  not  only  a  breach  of  trust, 
but  it  is  a  neglect  to  perform  the  duties 
which  are  implied  from  tlie  very  fwst  that 
it  is  a  holding  corporation. 

It  is  no  answer  to  say  that  the  same 
gentlemen  who  now  hold  of  record,  and 
vote  upon,  these  shares^  will,  by  reason 
of  their  interests  and  of  the  intercorporate 
associations,  be  able  to  control  the  exercise 
of  the  defendant's  privileges  of  stock  owner- 
ship after  they  shall  have  been  transferred 
to  it  of  record.  Whatever  shall  be  done 
then  will  be  done  under  corporate  responsi- 
bility, of  which  there  is  none  at  present. 
Besides  that,  it  is,  humanly  speaking,  cer- 
tain that  the  gentlemen  who  now  control 
the  defendant,  and  in  whose  Interests  Dodge 
and  Smith  are  supposedly  acting,  will  not 
do  so  forever.  We  think  the  bill  is  sus- 
tainable. 

Decree  below  affirmed,  with  additional 
costs. 


NORTH   CAROLINA   SUPREMK 
COURT. 

STATE  BANK 

V. 

CUMBERLAND  SAVINGS  &  TRUST  COM- 
PANY, Appt. 

(168  N.  C.  605,  85  S.  E.  5.) 

Bank  —  cashing  forged  check  —  re- 
liance on  statement  that  indorse- 
ments are  guaranteed. 

A  bank  which  pays  a  check  upon  itself, 
the  signature  of  drawer  and  indorser  upon 
which  are  forged,  cannot  recover  the  amount 

Note.  —  As  to  right  of  drawee  of  forged 
check  or  draft  to  recover  mon(»y  paid  there- 
on, see  notes  to  First  Nat.  Hank  v.  Bank 
of  Wyndmere,  10  L.R.A.(X.S.)  49;  Title 
Guarantee  &  T.  Co.  v.  Haven,  25  L.R.A. 
(X.S.)  1308;  and  Farmers'  Nat.  Bank  v. 
farmers'  &  T.  Bank,  L.R.A.1916A,  77. 
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paid  from  the  bank  which  originally  cashed 
the  check,  although  it  indorsed  thereon  "all 
prior  indorsements  guaranteed." 

(April  22,  1916.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Superior  Court  for  Scotland 
County  overruling  a  demurrer  to  the  com- 
plaint in  an  action  brought  to  recover  the 
amount  paid  by  plaintiff  on  a  forged  check. 
Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Walter  H.  Neal  for  appellant. 

Messrs.  Rnssell  A  Weatherspoon  for 
appellee. 

Clark,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

The  complaint  alleges  that  the  defendant, 
a  bank  in  Fayetteville,  cashed  a  check,  pur- 
porting to  be  drawn  by  the  Wade  Trading 
Company,  on  the  plaintiff  bank  in  Laurin- 
burg,  and  purporting  to  be  indorsed  by  D. 
C.  Jackson,  but  that  the  signature  of  the 
said  drawer  and  said  indorser  were  forged, 
and  that  thereafter  in  the  course  of  busi- 
ness the  said  forged  check  was  sent  through 
a  bank  in  Wilmington  to  the  plaintiff  with 
the  indorsement,  ''All  prior  indorsements 
guaranteed,"  and  that  it  was  the  custom 
and  practice  to  take  such  checks  relying 
upon  the  exercise  of  due  prudence  and  dili- 
gence on  the  part  of  the  bank  which  first 
cashed  the  check,  and  alleging  that,  the 
signature  of  the  drawer  being  forged,  the 
defendant  should  refund  to  the  plaintiff 
the  amount  of  said  check  which-  the  plaintiff 
had  paid  by  reason  of  the  negligence  of  the 
defendant  bank  in  failing  to  use  due  pru- 
dence and  diligence  in  accepting  and  paying 
the  said  check.  The  defendant  demurred 
upon  the  ground  that  the  complaint  does 
not  state  facts  sufficient  to  constitute  a 
cause  of  action.  The  judge  overruled  the 
demurrer,  and  the  defendant  appealed. 

The  drawee  bank  pays  a  check  upon  the 
faith  of  the  genuineness  of  the  signature  of 
the  drawer. 

When  a  drawee  pays  a  check  '*upon  which 
the  drawer's  signature  had  been  forged,  he 
cannot,  upon  the  discovery  of  the  forgery, 
recover  back  the  amount  if  the  party  to 
whom  he  paid  it  was  a  bona  fide  holder. 
The  drawee  is  held  bound  to  know  the  sig- 
nature of  his  drawer,  and  the  banker,  even 
more,  to  know  that  of  his  depositor;  and 
if  they  fail  to  discover  the  forgery  before 
payment,  they  must  stand  the  loss."  This 
is  the  heading  of  an  extended  note  to  be 
found  in  17  Am.  St.  Rep.  890,  citing  very 
numerous  authorities.  This  rule  seems  to 
have  been  established  by  Lord  Mansfield  in 
1762  in  Price  v.  Neal,  3  Burr.  1366,  who 
'  said  that  it  was  incumbent  upon  the.  drawee 
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to  be  satisfied  of  the  genuineness  of  the 
drawer's  signature  before  accepting  or  pay- 
ing the  bill,  and  that  if  he  made  a  mistake 
it  was  his  neglect  or  misfortune,  and  not 
that  of  the  drawer. 

In  Bank  of  United  States  v.  Bank  of 
Georgia,  10  Wheat.  333,  6  L.  ed.  334,  de- 
cided in  1825,  Mr.  Justice  Story,  referring 
to  Price  v.  Neal,  supra  said:  "After  some 
research  we  have  not  been  able  to  find  a 
single  case  in  which  the  general  doctrine 
thus  asserted  has  been  shaken  or  even 
doubted." 

A  proposition  of  mercantile  law  consid- 
ered beyond  question  as  correct  by  Mans- 
field and  Story  must  be  deemed  settled  un- 
less changed  by  statute. 

In  Farmers'  &  M.  Bank  v.  Bank  of 
Eutherford,  115  Tenn.  C4,  112  Am.  St.  Rep, 
817,  88  S.  W.  939,  it  is  held:  "It  is 
negligence  for  a  bank  to  pay  a  forged  check 
drawn  on  it  In  the  name  of  one  of  its 
customers  whose  signature  is  well  known 
to  it,  where  the  cashier  does  not  examine 
the  signature  closely,  which  would  have 
disclosed  the  forgery,  but  is  thrown  off  his 
guard  my  indorsements  on  the  paper.  An 
indorser  of  a  check  does  not  warrant  to  the 
drawee,  but  only  to  subsequent  holders  in 
due  course,  the  genuineness  of  the  signa- 
ture." 

This  last  proposition  seems  to  be  now  the 
well-settled  law,  though  there  were  some 
earlier  decisions  which  would  seem  to  indi- 
cate a  liability  on  the  part  of  the  indorser 
who  negligently  pays  a  check  without  fully 
satisfying  itself  as  to  the  genuineness  of 
the  signature  of  the  drawer.  The  proposi- 
tion which  now  obtains,  almost  universally, 
is  thus  laid  down  in  Howard  v.  Mississippi 
Valley  Bank,  28  La.  Ann,  727,  26  Am. 
Rep.  105:  "The  drawee  of  a  bill  is  pre- 
sumed to  have  a  better  knowledge  of  the 
signature  of  the  drawer  than  the  holder. 
So,  where  a  bank  cashed  a  draft  and  after- 
ward collected  it  of  the  drawee,  and  the 
draft  was  a  forgery,  the  drawee  cannot 
recover  the  amount  paid  from  the  bank  to 
which  it  was  paid,  though  the  latter  had 
received  the  draft  from  an  unknown  holder 
without   requiring   his   indorsement." 

In  Salt  Springs  Bank  v.  Syracuse  Sav. 
Inst,  62  Barb.  101,  and  Germania  Bank  v. 
Boutell,  60  Minn.  189,  27  L.R.A.  635,  51  Am. 
St.  Rep.  519,  62  N.  W.  327,  it  is  held:  The 
holder  of  a  check  or  draft,  presenting  it 
to  the  drawee  for  payment,  owes  .  .  . 
it  no  duty  to  inquire  into  the  genuiiiencsii 
thereof. 

The  drawee  bank  has  no  right  to  assume 
that  the  holder  has  made  such  investiga- 
tion. Failure  of  a  bank  to  follow  the  usage 
or  practice  adopted  for  its  own  security  of 
requiring  evidence  of  the  payee's  identity 
L.R.A.1915D. 


before  receiving  on  deposit  the  check  drawn 
on  another  bank  does  not  excuse  the  drawee 
bank  from  its  duty  to  examine  its  custom- 
er's signatures  to  checks  presented  by  an- 
other bank  or  other  holder  in  due  course. 
See  also  numerous  citations  10  L.R.A.(N.S.) 
57-59. 

The  same  proposition  is  fully  discussed 
and  held  in  Commercial  &  F.  Nat.  Bank 
V.  First  Nat.  Bank,  30  Md,  11,  96  Am. 
Dec.  567,  and  notes, — a  very  carefully  con- 
sidered case.  In  Howard  v.  Mississippi 
Valley  Bank,  28  La.  Ann.  727,  26  Am.  Rep. 
105,  it  is  held,  as  above  stated,  that  the 
drawee  of  a  bill  is  presumed  to  have  a 
better  knowledge  of  the  signature  of  the 
dra\ver  than  the  holder. 

In  2  Morse,  Banks,  4th  ^.  §  463,  it  is 
said,  quoting  many  cases:  "A  bank  can- 
not recover  money  paid  on  a  forgery  of  the 
drawer's  name  from  the  person  to  whom  it 
was  paid.  The  bank  is  bound  to  know  the 
signature  of  the  drawer." 

Morse,  supra,  cites  among  other  author- 
ities. Bank  of  St.  Albans  v.  Farmers'  & 
M.  Bank,  10  Vt.  141,  33  Am.  Dec.  188, 
which  was  exactly  like  the  present  ease,  in 
that  the  signature  of  the  drawer  was 
forged,  and  the  drawee  bank,  in  action 
against  the  cashing  bank,  asked  for  instruc- 
tions that  if  the  jury  should  find  that  the 
cashier  of  the  purchasing  bank  received 
the  check  without  due  circumspection  or 
the  exercise  of  due  diligence  in  ascertaining 
its  genuineness,  or  the  title  of  the  person 
presenting  it,  the  drawee. bank  was  entitled 
to  recover;  but  the  court  held  that  it  was 
only  necessary  that  the  cashing  bank  should 
appear  to  have  received  the  check  in  ordi- 
nary course  of  business  and  in  good  faith. 

In  5  Cye.  544,  there  is  quoted  in  the 
notes  the  following  proposition:  "A  factor 
who  has  received  drafts  from  his  principal 
drawn  on  him,  which  have  been  discounted 
by  a  bank,  and  he  has  paid  them,  must 
stand  the  loss  on  those  which  are  discovered 
to  be  forgeries." 

The  latest  and  fullest  discussion  of  the 
subject  will  be  found  in  3  Ruling  Case  Law, 
§  244,  with  full  citations  of  the  more  re- 
cent authorities.  The  law  is  thus  summed 
up:  "Where  a  bank  receives  in  good  faith 
for  collection  a  check  upon  another  bank, 
the  signature  of  the  drawer  of  which  is 
forged,  and  receives  payment  and  pays  over 
the  proceeds  to  its  customer,  the  drawee 
bank  cannot  recover  from  the  collecting 
bank  the  money  so  paid  to  it.  In  order, 
however,  tliat  the  collecting  bank  may 
claim  protection,  it  must  have  been  a  bona 
fide  holder;  but  the  mere  fact  that  the 
collecting  bank  receives  the  check  from  a 
stranger  does  not  itself  prevent  it  from 
claiming  protection  as  a  bona  fide  holder." 
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Where  the  cashing  bank  acts  in  good 
faith,  the  drawee  cannot  recover  the  amount 
which  it  has  paid  on  the  forged  check.  Tlie 
drawee  should  know  the  signature  of  the 
drawer,  its  own  depositor,  better  than  the 
holder.  The  drawee  cannot  plead  a  custom 
that  would  entitle  it  to  pay  such  draft 
without  the  signature  being  genuine. 

The  demurrer  should  have  been  sustained. 

Reversed. 


PENNSYIiVANIA   SUPREME    COURT. 

RE  ESTATE  OF  CYRUS  C.  BROCK,  JANE 
BROCK  DU  BRUILJ.E  et  al.,  Appts. 

(247  Pa,  3G6,  93  Atl.  487.) 

Will  —  mutilation  of  Bignature  —  resto- 
ration. 

A  will  from  which  testator  tore  his  signa- 
ture, and  by  so  doing  mutilated  a  portion 
of  a  codicil,  is  properly  admitted  to  pro- 
bate together  with  the  codicil  if  it  was 
originally  duly  executed  and  he  restored 
the  portion  of  the  paper  torn  off,  rewrote 
his  signature  and  the  mutilated  portion  of 
the  codicil,  and  left  it  among  his  papers 
at  the  time  of  his  death. 

(January  2,   1915.) 

APPEAL  by  contestants  from  a  decree  of 
the  Orphans*  Court  for  Allegheny 
County,  dismissing  an  appeal  from  a  deci- 
sion of  the  register  admitting  to  probate 
the  will  of  Cyrus  C.  Brock,  deceased.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  F.  P.  lams  and  J.  D.  lams  for 
appellants. 

Mr.  George  H.  Stengel  for  appellee 
Trust  Company. 

Mr.  James  G.  Hays,  for  appellee  Hare: 

Meaningless  words,  or  words  not  testa- 
mentary, follo^ying  the  signature,  are  not 
sufficient   to    strike   down    the   will. 

Wikoff's  Appeal,  15  Pa.  281,  53  Am. 
Dec.  597;  Swire's  Estate,  225  Pa.  188,  73 
Atl.  1110;  Beaumont's  Estate,  216  Pa. 
350,  65  Atl.  799,  9  Ann.  Cas.  42;  Taylor's 
Estate,  230  Pa.  346,  36  L.R.A.(N.S.)  66,  79 
Atl.  632;  Teed's  Estate,  225  Pa.  633,  133 
Am.  St.  Rep.  896,  74  Atl.  646. 

The  wills  act  does  not  compel  a  testator 
to  sign  at  the  end, — the  physical  end, — but 

Note. —  Cases  dealing  with  the  effect  of 
the  cancelation  and  subsequent  restoration 
of  testator's  signature  are  cited  at  page  177 
of  the  note  to  Re  Bullivant,  51  L.R.A. 
(N.S.)  169,  dealing  generally  with  inter- 
lineations or  changes  by  testator  after  sign- 
ing. 
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at  the  logical  end  shown  by  the  matter  of 
the  will. 

Swire's  Estate,  225  Pa.  188,  73  Atl.  1110 ; 
Stirison's  Estate,  228  Pa.  475,  30  L.R^. 
(N.S.)  1173,  139  Am.  St,  Rep.  1014,  77 
Atl.  807;  Baker's  Appeal,  107  Pa.  381,  52 
Am.  Rep.  478, 

There  is  nowhere  in  the.  act  or  in  the 
law  any  requirement  or  provision  that  a 
testator  must  keep  on  signing  and  resign- 
ing his  will. 

Sheaffer's  Estate,  240  Pa.  83,  87  Atl. 
577;  Wikoff's  Appeal,  15  Pa,  281,  53  Am. 
Dec.  697 ;  Tomlinson's  Appeal,  133  Pa.  245, 
19  Am.  St.  Rep.  637,  19  Atl.  482. 

This  will  can  be  sustained  as  a  valid 
will  by  republication. 

Forquer's  Estate,  216  Pa.  331,  66  AtL 
92,  8  Ann.  Cas.  1148;  Kerchner's  Estate, 
41  Pa.  Super.  Ct.  112;  Manning's  Estate^ 
46  Pa.  Super.  Ct.  607. 

X^lkln,  J.,  delivered  the  opinion  of  the 
court: 

The  testator  was  a  lawyer  and  wrote 
his  own  will.  The  language  is .  plain  and 
unambiguous,  and  the  intention  is  clearly 
expressed.  The  original  will  is  dated 
March  29,  1906,  when  it  was  formally- 
executed  in  the  presence  of  witnesses.  Aft^r 
giving  directions  as  to  the  removal  of  the 
remains  of  his  wife  and  the  erection  of  a 
monument,  the  testator  made  a  small  be- 
quest to  his  granddaughter  and  devised  a 
cemetery  lot  to  his  brother.  The  residue 
of  his  estate,  which  was  practically  all  of 
it,  he  gave  to  his  two  daughters  and  a 
granddaughter,  share  and  share  alike.  In 
other  words,  he  directed  a  division  of  his 
estate  into  tiiree  equal  parts  and  named  the 
beneficiaries  who  were  to  take  under  his 
will.  At  a  subsequent  date,  January  17. 
1907,  he  added  a  codicil  which  provided  that 
his  grandson  should  share  equally  with  the 
three  legatees  named  in  the  original  will. 
The  effect  of  the  codicil  was  to  divide  the 
residue  of  the  estate  into  four  equal  shares 
instead  of  three.  If  the  situation  had  re- 
mained as  it  then  was,  no  one  could  have 
seriously  questioned  the  proper  execution 
of  the  will  and  codicil.  They  were  testa- 
mentary in  character,  were  signed  at  the 
end  thereof,  and  disposed  of  the  entire 
estate  in  language  too  plain  to  be  misunder- 
stood. The  present  controversy  grows  out 
of  what  subsequently  happened.  During  a 
visit  to  his  daughter  who  lived  in  Oregon, 
the  testator  had  a  dispute  with  his  grand- 
daughter, a  beneficiary  under  the  will,  and, 
while  angry  as  a  result  of  that  dispute,  lie 
tore  his  signature  from  the  lower  right-hand 
comer  of  the  paper  upon  which  the  will  was 
written,  and  in  doing  so  mutilated  the  cod- 
t  icil,  which  was  written  on  the  reverse  side 
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thereof.  He  did  this  in  thfli  presence  of 
his  granddaughter  and  others  and  then 
threw  the  will  and  that  part  of  the  paper 
which  contained  his  signature  upon  the 
floor,  saying,  "You  have  not  only  cut  your- 
self out,  but  your  little  brother  also."  Very 
soon  thereafter  the  testator  picked  up  the 
will  which  he  had  thrown  upon  the  floor 
and  put  it  in  his  pocket.  There  is  no  evi- 
dence as  to  what  became  of  the  detached 
part  of  the  will  which  contained  his  signa- 
ture; but  the  mutilated  will,  with  such  ad- 
ditions and  corrections  as  he  subsequently 
made  to  it,  remained  ixi  his  possession  from 
the  time  he  put  it  in  his  pocket  after  tear- 
ing his  signature  therefrom  until  the  date 
of  his  death,  when  it  was  found  among  his 
papers.  The  will  when  found  showed  on 
its  face  that  someone  had  very  carefully 
and  neatly  attached  to  the  original  will 
another  piece  of  paper  of  the  exact  size  as 
that  containing  the  signature  of  the  testator 
which  had  been  torn  from  it  by  him.  This 
attachied  piece  of  paper  was  at  the  lower 
right-hand  comer  of  the  original  will,  and 
across  it  at  the  proper  place  was  written 
the  name  of  the  testator.  On  the  back  of 
it  were  also  written  the  words  of  the  first 
codicil  which  had  been  eliminated  by  tear- 
ing the  signature  from  the  first  page  of  the 
original  will. 

It  will  thus  be  seen  that,  when  the  will 
was  found  among  the  papers  of  the  testator 
at  the  time  of  his  death,  it  was  a  complete 
testamentary  instrument  with  both  will  and 
codicil  signed  at  the  end  thereof  as  required 
by  the  statute.  If  in  point  of  fact  the 
testator  attached  the  piece  of  paper  to  the 
will  with  such  great  care,  or  caused  it  to 
be  done,  then  rewrote  his  name  at  the  end 
thereof,  and  followed  this  by  rewriting 
with  his  own  hand  those  words  which  had 
been  eliminated  from  the  first  codicil,  his 
intention  to  republish  the  provisions  of  the 
original  will  and  first  codicil  which  he  had 
attempted  in  a  spirit  of  pique  or  anger  to 
destroy  could  not  be  made  to  appear  more 
clearly.  This  was  the  view  entertained  by 
the  orphans'  court,  but  the  facts  were  in 
dispute,  and  hence  it  was  that  these  ques- 
tions were  certified  to  the  court  of  common 
pleas  for  determination  by  a  jury.  The 
jury  found  that  the  signature  on  the  at- 
tached piece  of  paper  was  in  the  handwrit- 
ing of  the  testator,  as  were  also  the  words 
written  on  the  reverse  side  thereof  which 
supplied  the  words  of  the  first  codicil  that 
had  been  torn  therefrom  when  the  testator 
tore  his  signature  from  the  original  will. 
The  jury  also  found  that  the  testator  either 
attached  the  paper  to  the  will  or  authorized 
someone  to  do  it  for  him.  In  either  event 
his  intention  would  be  the  same.  An  inspec- 
tion 6f  the  will  shows  that  the  name  of  the  ^ 
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testator  was  signed  after  the  paper  was 
attached;  and,  while  this  precise  question 
was  not  certified  for  determination  by  the 
jury,  it  was  found  as  a  fact  by  the  learned 
orphans'  court,  and  in  our  opinion  no  other 
conclusion  could  be  reached  without  doing 
violence  to  what  is  plain  and  obvious  to 
anyone  who  inspects  the  writing.  With 
all  of  these  facts  found  on  ample  evidence 
either  by  the  jury  or  by  the  court,  the  in- 
tention of  the  testator  regarding  the  dispo- 
sition of  his  property  is  too  manifest  to  ad- 
mit of  doubt.  Under  these  findings  of  fact, 
there  is  presented  for  our  consideration  up- 
on review,  a  writing  testamentary  in  char- 
acter, signed  at  the  end  thereof  by  the 
testator,  with  his  signature  proved  by  more 
than  two  witnesses,  and  this  is  all  the  law 
requires  in  the  execution  of  a  will.  We 
also  agree  with  what  the  learned  court 
below  said  as  to  the  intention  of  the  tes- 
tator in  republishing  his  first  codicil,  and 
are  of  opinion  that  this  codicil  was  proper- 
ly admitted  to  probate. 

The  second  so-called  eodicil  was  in  the 
nature  of  a  letter  addressed  by  the  testator 
to  his  brother,  and  as  to  the  refusal  to 
admit  this  paper  to  probate  we  concur  in 
the  views  expressed  by  the  learned  orphans' 
court. 

Decree  affirmed.  Costs  to  be  paid  out  of 
the  estate. 


TET^rNSSSEE  SUPREME  COURT. 
J.  W.  SHAW,  Plff.  in  Certiorari, 

T. 

J.  W.  WEBB. 

(ISl  Tenn.  173,  174  S.  W.  273.) 

Mechanics'  lien  —  statute  »  priority  to 
conditional  Tender. 

The  claimed  lien  of  one  who  has,  without 
the  knowledge  or  consent  of  the  vendor, 
made  repairs  on  an  automobile  conditional- 
ly sold  to  a  vendee  in  possession,  under  a 
statute  providing  therefor  in  case  of  repairs 
made  at  the  request  of  the  owner  or  his 
agents,  is  subordinated  to  the  title  of  the 
vendor,  which  is  retained  in  the  purchase- 
money  notes,  although  the  mechanic  had  no 
notice  of  the  vendor's  title. 

(March  6,  1916.) 

Sfote, '^  Right  to  lien  far  repairs  or 
other  services  under  contract  tvith 
purchaser  under  conditional  sale. 

As  to  the  priority  of  a  lien  for  services 
on  personal  property  over  a  prior  chattel 
mortgage,  see  note  to  Reeves  &  Co.  v.  Rus- 
sell, post,  1149. 

For  priority  as  between  the  lien  of  a  chat- 
tel mortgage  and  a  lien  acquired  by  furnish- 
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CERTIORARI  to  the  Court  of  Civil  Ap- 
peals to  review  a  judgment  affirming  a 
judgment  of  the  Circuit  Court  in  plaintiff's 
favor  in  a  suit  to  enforce  a  mechanics'  lien 
on  an  automobile  for  the  amount  of  a  re- 
pair bill.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  R.  B.  C.  Howell  and  Chester 
K.  Hart,  for  plaintiff  in  certiorari: 

The  title  of  a  vendor  under  a  conditional- 
sale  contract  is  superior  to  a  mechanics' 
lien  under  chapter  150  of  the  Acts  of  1909, 
when  work  and  repairs  are  done  on  and 
put  on  an  automobile  by  a  mechanic  at 
the  request  of  a  conditional  vendee  of  said 
automobile  without  the  knowledge  of  the 
conditional  vendor,  and  before  the  maturity 
of  the  payment  for  said  car  by  the  condi- 
tional vendee. 

McCombs  V.  Guild,  9  Lea,  81;  Houston 
V.  Dyche,  Meigs,  75,  33  Am.  Dec.  130; 
Price  V.  Jones,  3  Head,  84;  McGhee  v.  Ed- 


wards, 87  Tenn.  510,  3  L.R.A.  654,  11 
S.  W.  316. 

Mr.  Robert  Jj.  Sadler,  for  defendant  in 
certiorari : 

Akers,  the  conditional  vendee,  was  the 
owner  of  the  automobile  within  the  meaning 
of  the  statute  providing  that  a  mechanic  has 
a  lien  on  an  automobile  for  work  done 
or  repairs  furnished  by  contract  with  the 
owner  or  his  agent. 

Marshall  v.  Penington,  8  Yerg.  424;  Al- 
ley V.  Lanier,  1  Coldw.  542;  29  Cyc.  1560; 
Keith  V.  Maguire,  170  Mass.  210, '48  N.  E. 
1090;  State  use  of  Ray  County  v.  St. 
Joseph,  St.  L.  &  S.  F.  R.'Co.  46  Mo.  App. 
466;  Nance  v.  Plana  €o.  128  Tenn.  1,  155 
S.  W.  1172,  Ann.  Cas.  1914D,  834. 

Williams,  J.,  delivered  the  opinion  of 
the  court: 

Shaw  sold  an  automobile  to  one  Akers, 
the  purchase  price  being  represented  in  two 


ing  food  or  care  to  animals,  see  note  to  Na- 
tional Bank  v.  Jones,  12  L.R.A.(N.S.)  310. 

As  to  the  improvement  of  personal  prop- 
erty at  the  request  of  a  bailee  as  creating 
liability  against  the  bailor  or  the  property, 
see  note  to  Baughman  Automobile  Co.  v. 
Emanuel,  38  L.R.A.(N.S.)   97. 

The  right  to  a  lien  for  repairs  or  improve- 
ments made  on  personal  property,  or  for 
other  services  furnished  in  connection  there- 
with, pursuant  to  a  contract  with  a  pur- 
chaser thereof  under  a  contract  of  condi- 
tional sale  whereby  the  title  to  the  property 
is  reserved  in  the  vendor,  while  the  vendee 
has  possession,  would  seem  to  depend  upon 
the  lien  claimant*s  knowledge  or  notice,  ac- 
tual or  constructive,  M  the  time  of  making 
the  repairs  or  improvements,  or  furnishing 
the  other  services,  as  to  the  title  to  the 
property;  upon  the  terms  of  the  statute 
creating  the  lien,  in  case  it  is  not  merely  a 
common-law  lien;  and  upon  the  terms  of 
the  contract  of  conditional  sale,  as  implying 
authority  in  the  vendee  to  obtain  repairs  or 
not. 

Thus,  one  who,  with  knowledge,  actual  or 
constructive,  of  the  vendor's  title,  makes  re- 
pairs upon  personal  property  at  the  request 
of  the  vendee  in  possession  under  a  contract 
of  purchase,  the  terms  of  which  are  unper- 
formed, can  have  no  lien  upon  the  property, 
as  against  the  vendor,  for  the  repairs,  un- 
less the  vendee  was  authorized  by  the  vendor 
to  impose  such  a  lien.  Small  v.  Robinson, 
69  Me.  425,  31  Am.  Rep.  299. 

And  one  who,  knowing  at  the  time  that 
the  title  to  the  property  waa  in  another 
person,  and  that  the  one  requesting  the 
repairs  was  insolvent,  has  performed  labor 
and  furnished  material  to  repair  an  auto- 
mobile at  the  instance  of  the  vendee  thereof 
under  a  duly  recorded  contract  of  condi- 
tional sale  whereby  the  vendor  retains  title 
to  the  property,  has  no  lien  on  the  prop- 
erty, as  against  the  vendor,  for  the  labor 
performed  and  material  furnished,  although 
L.R.A.1915D. 


the  vendor  knew  that  the  repairs  were  being 
made  on  the  property,  and  that  the  vendee 
waa  insolvent.     Baughman  Automobile  Co. 
V.  Emanuel,  137  Ga.  354,  38  L.R.A.(N.S.) 
97,  73  S.  E.  611. 

And  a  conditional  vendor  who  merely 
knew  that  improvements  were  being  made 
on  an  automobile  which  he  had  sold  under 
a  contract  whereby  he  retained  title  to  the 
property  does  not,  by  taJciug  the  machine 
from  the  conditional  vendee,  after  default, 
and  when  the  repairer  is  seeking  to  subject 
it  to  a  lien  for  the  labor  and  material  fur- 
nished by  him,  create  any  liability  which 
will  subject  his  property  to  the  lien,  as  by 
an  acceptance  of  the  improvements,  where 
the  improvements  arc  of  such  a  nature  that 
he  has  no  choice  but  to  accept  them;  such 
acceptance  not  being  voluntary.     Ibid. 

It  would  seem,  however,  although  no  deci- 
sion upon  this  point  has  been  found,  that 
one  claiming  merely  a  common-law  lien  for 
services  to  personal  property,  depending 
upon  the  continued  possession  of  the  prop- 
erty, should  be  entitled  to  such  lien,  al- 
though the  services  were  performed  at  the 
request  of  a  conditional  vendee  in  posses- 
sion without  title,  where  he  had,  at  the 
time  of  the  services,  no  knowledge  or  notice, 
either  actual  or  constructive,  as  given  by 
statutory  filing  or  recording  of  the  con- 
tract, of  the  vendor's  title  to  the  property. 

But,  as  held  in  Shaw  v.  Webb,  although 
a  mechanic  making  repairs  at  the  request 
of  a  conditional  vendee  in  possession  had 
no  notice  of  the  vendor's  title,  he  is  not 
entitled,  as  against  the  vendor,  to  a  lieo 
depending  upon  a  statute  providing  therefor 
in  case  of  repairs  at  the  request  of  the  own- 
er or  his  agents. 

On  the  other  hand,  where  a  contract  of 
conditional  sale  contemplates  repairs  to  the 
property  sold,  while  it  is  in  the  possession 
of  the  conditional  vendee,  and  before  pay- 
ment of  the  purchase  price,  and  the  terms 
of  the  contract  are  such  as  expressly  Or  im- 
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notes,  each  of  which  contained  a  stipula- 
tion retaining  title  to  the  machine  to  secure 
payment.  The  machine  passed  at  once  into 
the  possession  of  tlie  vendee.  Some  time 
thereafter  it  became  necessary  to  have  some 
repairs  made  on  it,  and  the  automobile 
was  taken  to  Webb,  a  mechanic,  about  the 
date  of  the  maturity  of  the  first  note.  After 
the  repairs  were  placed  the  machine  was 
turned  back  by  the  mechanic  to  the  condi- 
tional vendee,  Akers.  On  default  being 
made  in  the  payment  of  the  first  maturing 
note,  Shaw,  by  writ  of  replevin,  repossessed 
himself  of  the  machine.  Suit  was  thereupon 
brought  by  Webb,  the  mechanic,  against 
Shaw,  the  vendor,  to  enforce  a  claimed 
mechanics'  lien  on  the  automobile  for  the 
amount  of  the  repair  bill  so  created. 

This  action  was  predicated  upon  a  recent 
statute  (Acts  1909,  chap.  150)  which  pro- 
vides: "That  there  shall  be  a  lien  upon 
any    vehicle    .     •     .    for    any    repairs    or 


improvements  made  or  fixtures  or  machin- 
ery furnished  at  the  request  of  the  -owner 
or  his  agent  in  favor  of  the  mechanic,  con- 
tractor, founder,  or  machinist  who  under- 
takes the  work,"  etc. 

Judgment  was  rendered  in  favor  of  the 
mechanic  by  the  circuit  judge,  who  tried 
the  case  without  the  intervention  of  a 
jury.  On  appeal  that  judgment  was  af- 
firmed by  the  court  of  civil  appeals;  and 
we  are,  by  petition  for  certiorari,  asked  to 
review^  the  judgment  of  the  court  last 
named. 

The  mechanic  had  no  actual  notice  of 
the  retention  of  title;  and  the  conditional 
vendor  did  not  know  that  the  machine  was 
placed  with  the  mechanic  to  be  repaired. 
It  is  to  be  noted  that  we  are  not  dealing 
with  a  claim  by  Webb  to  the  artisan's  com- 
mon-law lien  which  depends  for  validity,  as 
against  third  parties,  upon  the  retention  of 
possession  on  the  part  of  the  artisan.    Here 


pliedly  to  authorize  the  vendee  to  have  re- 
pairs made  by  a  third  person  while  title  to 
the  property  remains  in  the  vendor,  one 
making  repairs  under  a  contract  with  the 
purchaser  may  have  a  lien  therefor,  even  as 
against  the  vendor.  Thus,  a  coach  builder 
who  has  repaired  a  dogcart  under  a  con- 
tract with  the  hirer  thereof  under  a  hire- 
purchase  agreement  whereby  the  hirer  was 
to  pay  for  the  cart  by  monthly  instalments 
has  a  lien  for  the  cost  of  the  repairs  against 
the  lessor  in  the  hire-purchase  agreement, 
where  that  agreement  provided  that  the 
hirer  was  **to  keep  and  preserve  the  said 
dogcart  from  injury,"  thus  contemplating 
that  repairs  should  be  made,  and  implying 
that  the  hirer  should  have  reasonable  repairs 
made  by  a  coach  builder  if  necessary. 
Keene  v.  Thomas  [1906]  1  K.  B.  136,  74 
L.  J.  K.  B.  N.  S.  21,  53  Week.  Rep.  336,  92 
L.  T.  N.  S.  19,  21  Times  L.  R.  2. 

And  under  a  statute  declaring  the  right 
and  lien  which  a  mechanic  has  at  common 
law  on  all  personal  property  in  his  posses- 
sion, for  repairs,  and  providing  a  method 
for  the  enforcement  thereof,  one  who  has 
made  necessary  repairs  on  an  automobile 
intrusted  to  him  for  that  purpose  by  a  con- 
ditional vendee  in  j^ossession,  who  had  been 
using  the  automobile  for  a  long  period  of 
time,  with  the  knowledge  and  consent  of  the 
conditional  vendor,  who  also  had  knowl- 
edge that  the  vendee,  in  the  course  of  his 
use  of  the  property,  was  having  it  repaired, 
and  made  no  objection  thereto, — has  a  para- 
mount and  superior  lien  to  that  of  the 
vendor  of  the  property  for  the  payment  for 
the  labor  performed  and  materials  furnished 
in  making  the  repairs.  Broom  v.  Polk, 
post,  1146. 

And  statutes  providing  that  every  per- 
son who  has  expended  labor,  skill,  or  ma- 
terial on  any  chattel  at  the  request  of  its 
owner  shall  have  a  lien  upon  the  chattel  for 
the  price  or  value  of  such  expenditure,  etc., 
and  that  "every  person  who  is  in  posses- 
KR.A.1915D. 


sion  of  a  chattel,  under  an  agreement  for 
the  purchase  thereof,  whether  the  title  there- 
to be  in  him  or  his  vendor,  shall,  for  the 
purposes  of  this  act,  be  deemed  the  owner 
thereof,  and  the  lien  of  a  person  expending 
material,  labor,  or  skill  thereon  shall  bS 
superior  to  and  preferred  to  the  rights  of 
the  person  holding  the  title  thereto,  or  any 
lien  thereon  antedating  the  time  of  expendi- 
ture of  the  labor,  skill,  or  material  there- 
on by  a  lien  claimant,  to  the  extent  that 
such  expenditure  has  enhanced  the  value  of 
such  chattel," — have  been  held  not  to  be 
unconstitutional.  Crosier  v.  Cudihee,  — 
Wash,  — ,  147  Pac.  1146. 

Innkeeper's  Hen. 

Under  a  statute  providing  that  the  keeper 
of  a  boarding  house  has  a  lien  upon,  while 
in  possession,  and  may  detain,  property 
brought  upon  his  premises  by  a  boarder, 
for  the  proper  charges  due  from  him,  unless 
the  boarding-house  keeper  had  notice  that 
such  property  was  not,  when  brought  upon 
the  premisefi,  the  property  of  the  boarder, — 
a  boarding-house  keeper  who  received  as 
boarders  a  husband,  wife,  and  child,  has  a 
lien,  for  board  furnished  to  them,  upon  a 
piano  which  they  brought  with  them  to 
the  boarding  house,  without  notice  to  th^ 
keeper  that  it  was  not  their  property,  al- 
though it  had  been  purchased  by  the  wife 
under  a  conditional-sale  contract  reserving 
title  to  the  vendor,  which  contract  was  not 
filed,  or  a  duplicate  furnished  to  the  pur- 
chaser, as  required  by  statute,  to  render 
it  valid  as  against  a  pledgee  in  good  faith. 
Leonard  v.  Harris,  147  App.  Div.  468,  131 
N.  Y.  Supp.  909,  affirmed  without  opinion 
in  211  N.  Y.  511,  106  N.  E.  1089. 

As  to  the  lien  of  an  innkeeper  on  prop- 
erty of  a  third  person,  including  the  vendor 
in  a  conditional  sale,  in  possession  of  a 
guest,  see  Horace  Waters  &  Co.  v.  Gerard, 
24  L.R.A.(N.S.)  958,  and  note.      A.  C.  W. 


1144 


TENNESSEE  SUPREME  COURT. 


Webb  had  parted  with  poasession,  after  the 
repairs  were  made  on  the  automobile,  to 
Akers,  the  conditional  vendee. 

However,  the  few  cases  that  pass  upon  the 
right  of  an  artisan  in  possession  and  claim- 
ing such  common-law  lien  as  against  a 
conditional  vendor  of  the  personalty  re- 
paired by  analogy  shed  much  light  upon  the 
point  we  have  to  decide. 

In  Baughman  Automobile  Co.  v.  Emanuel, 
137  Ga.  354,  38  L.R.A.(N.S.)  97,  73  S.  E. 
oil,  we  understand  from  the  report  of  the 
'case  that  such  common- law  lien  was  relied 
upon  by  a  mechanic  for  repairs  put  by  him 
on  an  automobile,  under  contract  with  a 
conditional  vendee  in  possession,  and  the 
court  held  that  the  artisan's  lien  was  sub- 
ordinate to  the  right  of  the  vendor,  stand- 
ing on  his  title  retained.  In  that  case  it 
appeared  that  the  lien  claimant  had  knowl- 
edge of  the  rights  of  the  conditional  vendor 
at  the  time  the  work  on  the  machine  was 
done. 

Small  V.  Robinson,  69  Me.  425,  31  Am. 
Rep.  299,  involved  a  contest  between  the 
conditional  seller  of  a  hack,  which  had  been 
in  the  possession  of  the  vendee  for  about 
two  years,  and  a  mechanic  urging  the  com- 
mon-law lien  of  an  artisan.  A  like  ruling 
was  made  in  favor  of  the  conditional  seller. 

If  we  go,  for  further  analogy,  to  the  law 
governing  chattel  mortgages,  we  find  the 
rulings  to  be  at  least  apparently  variant. 
The  artisan's  common-law  lien  has  been 
held  to  be  subordinate  to  the  rights  of  a 
mortgagee  of  such  a  chattel  under  a  reg- 
istered instrument;  and  the  fact  that  the 
mortgagor  is  permitted  to  remain  in  posses- 
sion, in  the  absence  of  a  statute  providing 
otherwise,  affords  no  implied  authority  on 
his  part  to  subject  the  chattel  to  such  a 
lien  in  priority.  A  lien  attaches,  it  is 
held,  but  only  to  the  mortgagor's  interest. 
Denison  v.  Shuler,  47  Mich.  598,  41  Am. 
Rep.  734,  11  N.  W.  402,  and  eases  cited; 
Bissell  V.  Pearce,  28  N.  Y.  262;  Hampton  v. 
Seible,  68  Mo.  App.  183,  overruling,  it  would 
seem;  Kirtlcy  v.  Morris,  43  Mo.  App.  144; 
7   Cyc.  39. 

Other  cases  uphold  the  priority  of  the  ar- 
tisan's lien,  over  the  mortgagee's  title,  in 
instances  where  there  may  fairly  be  implied 
a  consent,  on  the  part  of  the  mortgagee, 
that  the  mortgagor,  while  in  the  use  of  the 
chattel,  may  have  it  repaired.  Thus,  in 
Watts  V.  Sweeney,  127  Ind.  116,  22  Am.  St. 
Bep.  616,  26  N.  E.  680,  it  was  held  that 
a  machinist  was  entitled  to  prevail  on  such 
a  lien  as  against  the  claim  of  the  mort- 
gagee of  a  locomotive,  the  mortgagor  being 
a  public  or  common  carrier,  and  the  re- 
pairs being  made  after  the  condition  of  the 
I^R.A.1915D. 


mortgage  was  broken  and  the  mortgage 
debt  had  become  due. 

In  Hanunond  v.  Danielson,  126  Mass.  294» 
the  subject-matter  was  a  hack  let  for  hire 
which  had  been  mortgaged  and  described  in 
the  mortgage  as  ''now  in  use"  in  a  certain 
livery  stable.  The  mortgagor  was  left  in 
possession  agreeably  to  the  terms  of  the 
mortgage;  that  is,  tke  manifest  intention  of 
the  parties  was  that  the  hack  should  con- 
tinue to  be  driven  for  hire  and  kept  in  a 
proper  state  of  repair  for  that  purpose. 
For  repairs  made  under  contract  with  the 
mortgagor  the  artisan's  lien  was  awarded 
priority. 

In  Ruppert  v.  Zang,  73  N.  J.  L.  216,  62 
Atl.  998,  in  an  opinion  by  Pitney,  J.,  it  watf 
held  that  a  common-law  lien  had  priority 
over  a  mortgage  when  claimed  for  repairs 
upon  a  wagon  by  an  artificer,  made  without 
the  knowledge  of  the  mortgagee. 

However,  in  the  cases  of  Watts  ▼.  Sweeney 
and  Ruppert  v.  Zang,  supra,  the  distinction 
between  the  effect  of  such  a  common-law 
lien  and  a  statutory  lien  of  a  mechanic 
was  noted — whether  properly  so  is  a  de- 
batable point.  Judge  Pitney,  in  the  last- 
named  case,  refers  to  Sullivan  v.  Clifton, 
56  N.  J,  L.  324,  20  L.R.A.  719,  39  Am.  St. 
Rep.  652,  26  Atl.  964,  as  a  case  pointing 
out  the  ground  of  such  a  distinction.  It 
was  said  in  Sullivan  v.  Clifton:  "It  is  one 
of  the  characteristics  of  common-law  liens 
which  arise,  upon  considerations  of  justice 
and  policy,  by  operation  of  law,  as  distin- 
guished from  liens  created  by  contract  or 
statute,  that  the  former,  as  a  general  rule, 
attach  to  the  property  itself  without  any 
reference  to  ownership,  and  override  all 
other  rights  in  the  property,  while  the  lat- 
ter are  subordinate  to  all  prior  existing 
rights  therein," 

See  also  D'Gette  v.  Sheldon,  27  Neb.  820, 
44  N.  W.  30;  26  Cyc.  678. 

We  think  it  manifest  that  if  the  New 
Jersey  court  had  been  dealing  with  a  claim 
that  could  only  have  had  basis  on  a  statute, 
like  the  one  in  the  pending  ease,  it  would 
have  held  the  same  inferior  to  the  mortgage 
lien. 

Coming  now  to  precedents  which  contrast 
the  rights  of  statutory  lien  claimants  with 
those  of  mortgagees  under  previously  rois- 
tered chattel  mortgages: 

In  McGhee  v.  Edwards,  87  Tenn.  606,  3 
L.R.A.  654,  11  S.  W.  316,  it  was  ruled  that 
the  statutory  lien  of  a  livery  stable  keeper 
on  a  horse  must  yield  to  the  lien  of  such 
a  mortgagee,  where  the  lien  claim  arises 
under  contract  with  the  mortgagor  in  pos- 
session before  the  maturity  of  the  mort- 
gage. In  accord  are  many  cases  relating  to 
the  statutory  lien  for  pasturage  of  live 
stock.    National  Bank  v.  Jones,  12  L.R.A. 
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(N.S.)  310,  and  note  (18  Okllt.  555,  91 
Pac.  191,  11  Ann.  Gas.  1041).  The  same 
rule  applies  to  other  chattels.  25  Cyc. 
678. 

Thus,  in  the  recent  case  of  Adler  t.  God- 
frey, 163  Wis.  186,  140  N.  W.  1115,  it  was 
held  that  the  fact  that  the  mortgagor 
is  permitted  to  remain  in  possession 
of  a  mortgaged  automobile  affords  him 
no  implied  authority  to  create  a  lien 
thereon  for  storage  (a  lien  by  statute  in 
that  state)  superior  to  the  rights  of  the 
mortgagee,  and  that  the  rights  are  not 
changed  by  the  fact  that  the  mortgagee 
knew  that  the  mortgagor  was  keeping  the 
machine  in  a  public  garage. 

The  claim  advanced  in  this  case  in  be- 
half of  Webb  as  lienor  is  based  upon  a 
statute  which  awards  a  lien,  notwithstand- 
ing the  mechanic  may  have  parted  with 
possession,  upon  any  vehicle  "for  any  re- 
pairs or  improvements  made  ...  at 
the  request  of  the  owner "  or  his  agent," 
but  saving  the  rights  of  purchasers  without 
notice  under  good-faith  transfers. 

The  question  for  solution,  then,  is:  Is 
this  statutory  lien  superior  to  the  rights  of 
Shaw,  the  conditional  vendor? 

We  have  not  been  cited,  nor  hare  we  been 
able  to  find,  where  the  point  in  the  present- 
ed phase  has  been  ruled  in  any  reported 
case.  We  are  of  opinion,  however,  that  on 
the  above  and  other  analogies  of  the  law 
the  lien'  claimant  must  fail  in  the  pending 
case. 

The  Michigan  court  ruled  in  Presque  Isle, 
Sash  &  Door  Co.  v,  Reichel,  179  Micih.  466, 
146  N.  W.  231,  that  the  title  of  a  condition- 
al seller  of  a  saw  has  priority  over  a  statu- 
tory lien  of  a  laborer  for  services  in  install- 
ing the  saw  in  a  mill  under  contract  with 
the  vendee. 

Where  real  estate  is  the  subject-matter  of 
transfer  and  the  vendor  retains  the  legal 
title,  it  is  not  within  the  power  of  the 
vendee,  under  a  bond  for  title  or  under  a 
contract  to  convey  (nothing  else  appearing), 
to  fix  a  mechanics'  lien  upon  the  property 
which  will  be  superior  to  the  title  so  re- 
tained. Gillespie  v.  Bradford,  7  Yerg.  168, 
27  Am.  Dec.  494;  Rhea  v.  Allison,  3  Head, 
176;  Belnap  v.  Condon,  23  L.ILA.(N.S.) 
601,  note. 

The  prior  rights  of  a  mortgagee  of  realty 
under  a  registered  mortgage  cannot  be  so 
affected  by  the  mortgagor  in  possession 
(New  Memphis  Gaslight  Co.  Cases,  105 
Tenn.  268,  302,  80  Am.  St.  Rep.  880,  60 
S.  W.  206),  even  where  the  mortgagee 
merely  knew  of  the  repairs  or  improvements 
(Pride  v.  VUes,  3  Sneed,  125). 

In  this  state,  the  retention  by  a  vendor 
of  the  title  to  personal  property  to  secure 
the  purchase  money  partakes  of  the  nature 
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of  a  lien.  McDonald  Automobile  Co.  v. 
Bicknell,  129  Tenn.  493,  167  S.  W.  108, 
and  cases  cited.  Such  title,  when  retained 
in  a  written  contract,  unregistered,  is  supe- 
rior to  any  right  acquired  by  a  purchaser 
for  value  and  without  notice.  Price  v. 
Jones,  3  Head,  84;  McCombs  v.  Gould,  9 
x<ea,  oJ.. 

It  is  not  easy  to  conceive,  then,  how  the 
title  retained  or  lien  that  is  prior  in  time 
may  be  supplanted  by  a  junior  Hen,  created 
by  statute  in  behalf  of  a  mechanic,  with- 
out the  concurrence  of  the  holder  of  the 
precedent  lien;  and  it  is  not  contended  that 
any  such  express  assent  or  concurrence  is 
shown  in  the  pending  case. 

There  are  cases  which  hold  that  such  con- 
sent may  be  implied  from  the  nature  of 
the  transaction  or  from  the  circumstances. 
In  Hammond  v.  Danielson,  and  Watts  v. 
Sweeney,  supra,  the  chattels  were  in  use  by 
public  carriers,  and  the  courts  found  room 
to  imply  such  consent.  In  Drummond  Car- 
riage Co.  V.  Mills,  64  Neb.  417,  40  L.R.A. 
761,  69  Am.  St.  Rep.  719,  74  N.  W.  966, 
involving  a  buggy,  the  court  construed  the 
language  of  the  mortgage  to  have  had  the 
making  of  repairs  in  contemplation. 

Doubtless  a  court,  in  order  to  sustain  a 
claim  to  lien,  would  not  hesitate  to  seize 
upon  any  provision  in  a  contract  retaining 
title  or  in  a  mortgage  which  may  be  con- 
strued to  look  to  the  making  of  repairs  or 
improvements  at  the  instance  of  the  vendee 
or  mortgagor  in  possession.  Ragon  v.  How- 
ard, 97  Tenn.  334,  37  S.  W.  136;  Drum- 
mond Carriage  Co.  v.  Mills,  supra. 

The  Engli^  courts,  it  appears,  take  this 
view  of  the  rights  of  the  parties.  In  the 
recent  case  of  Keene  v.  Thomas  [1905]  1 
K.  B.  136,  where  by  a  hire-purchase  agree- 
ment plaintiff  had  let  a  dogcart  to  one  Rob- 
ertson, who,  in  the  course  of  time,  sent  the 
cart  to  be  repaired  to  defendant,  a  couch 
builder,  Lord  Chief  Justice  Alverstone  said: 
''This  case  raises  an  important  point,  and 
one  on  which  there  is  not  much  direct  au- 
thority. I  am  rather  surprised,  indeed, 
that  there  is  not  more,  but  probably 
hire-purchase  agreements  were  not  so 
common  formerly  as  they  are  now.  I 
think  that  the  county  judge  has  come 
to  a  right  conclusion.  The  real  ques- 
tion that  we  have  to  decide  is  that  stated 
by  Alderson;  B,,  in  Buxton  v.  Baughan 
(1834)  6  Car.  &  P.  674,  40  Revised  Rep. 
842,  namely,  whether  the  man  who  made  the 
bargain  with  the  repairer  had  authority 
from  the  plaintiff  to  make  sudi  a  bargain. 
There  is  no  doubt  that  Robertson  made  the 
bargain  that  the  trap  should  be  repaired 
by  the  defendant.  The  hire-purchase  agree- 
ment expressly  says  that  Robertson  is  'to 
keep  and  preserve  the  said  dogcart  ftom 
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injury  (damage  by  fire  included).'  .  .  . 
The  clause  does  give  Robertson  authority  to 
take  care  of  the  cart  and  to  keep  it  in  prop- 
er order,  and  that,  in  my  opinion,  implies 
an  authority  on  the  plaintiff's  behalf  to 
get  the  trap  repaired  if  it  needed  repair. 

"The  case  of  Buxton  v.  Baughan,  supra, 
is  not  authority  in  favor  of  the  plaintiff. 
The  facts  there  were  not  the  same.  In 
that  case,  Alderson,  B.,  said:  'If  you  trust 
your  goods  into  a  man's  possession,  and  he 
makes  a  bargain  about  them  without  your 
authority,  you  are  not  bound  by  that  bar- 
gain, and  may  reclaim  the  goods.  .  .  . 
A  man  has  no  right  to  keep  my  property, 
and  charge  for  the  standing  of  it,  unless 
there  was  a  previous  bargain  between  him 
and  me,  or  between  him  and  some  agent 
authorized  by  me;'  and  he  held  there  on 
the  facts  in  that  case  that  there  was  no 
such   authority." 

We  are  of  opinion,  therefore,  that  some- 
thing more  is  required  than  the  fact  that  a 
vehicle,  which .  may  need  repair  in  order  to 
continued  personal  use  by  the  vendee,  is 
placed  in  the  possession  of  the  conditional 
vendee.  The  vendor  in  such  case  should 
not  be  considered  as  consenting  in  advance 
to  the  subordination  to  that  which  both 
parties  patiently  intended  to  make  supe- 
rior— ^the  title  retained  for  the  security  of 
the  payment  of  the  purchase  mon^y. 

The  intent  of  the  vendor  to  permit  repairs 
to  be  made  and  a  consequent  lien  to  attach 
to  his  interest  should  have  been  manifested 
in  the  note  contract,  since  upon  a  transfer 
of  the  note  the  transferee  is  vested  with 
the  rights  of  the  conditional  vendor.  To 
announce  a  doctrine  such  as  is  contended  for 
by  the  mechanic  in  this  case  would  be  to 
deprive  a  note  which  contains  a  reservation 
of  title  to  personalty  of  a  no  inconsiderable 
element  of  marketability.  The  transferee 
of  such  paper  should  not,  we  believe,  take 
it  subject  to  the  risk  of  having  his  right 
embarrassed  or  lessened  by  such  act  of  the 
vendee  maker,  when  the  note  contains  noth- 
ing to  put  him  on  notice. 

It  should,  perhaps,  be  noted,  by  way  of 
parenthesis,  that  a  distinction  is  taken  by 
the  authorities  between  such  a  claim  of  a 
mechanic  and  the  common-law  lien  of  an 
innkeeper  on  a  chattel  held  in  possession  as 
conditional  vendee  by  a  guest.  To  such  a 
chattel  brought  upon  his  premises,  the  lien 
attaches  in  favor  of  the  innkeeper,  provided 
he  had  no  notice  of  the  nature  and  extent 
of  the  guest's  title  when  the  property  was 
brought  into  the  inn.  In  such  case  the 
common-law  imposed  upon  the  innkeeper 
the  obligation  to  receive  the  guest  and  his 
ba-gga^f  &nd  that  liability  is  deemed  suf- 
ficient to  give  rise  to  a  coextensive  lien. 
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So  to  speak,  by  Way  of  recompense  for  the 
enforced  obligation,  the  lien  ia  held  to  attach 
to  the  property  regardless  of  the  true  own- 
ership. 

The  Court  of  Civil  Appeals  in  its  judg- 
ment awarded  priority  to  the  mechanic  on 
his  claim  to  a  paramount  lien.  Reversed, 
with  judgment  here  in  accord  with  this 
opinion. 


MISSISSIPPI  supreiice:  court. 

J.  A.  BROOM  &  SON,  Appts., 

V. 

F.  R.  POLK. 

S.  S.  DALE  &  SONS,  Interveners, 

(—  Miss.  —,67  So.  669.) 

Mechanics'  lien  ^  on  automobile  sold 
on  condition. 

A  vendor  of  an  automobile,  who  takes 
notes  for  unpaid  purchase  money,  retaining 
title  to  the  machine  as  security,  by  placing 
the  machine  in  the  purchaser's  possession 
for  use,  impliedly  authorizes  the  making  of 
necessary  repairs  upon  the  machine,  so  tiiat 
the  lien  for  such  repairs  takes  precedence 
of  his  lien,  at  least,  if  he  knew  without  pro- 
test that  the  repairs  we^'e  being  made. 

(March  15,  1915.) 

APPEAL  by  petitioners  from  a  judgment 
of  the  Circuit  Court  for  Jefferson  Coun- 
ty in  favor  of  interveners  in  an  action 
brought  to  recover  a  balance  owing  on  an 
account  for  repairs  on  an  automobile  in 
possession  of  defendant,  and  for  materials 
used  in  such  repairs.    Reversed.         ' 

The  facts  are  stated  in  the  opinion. 

Mr.  J.  G.  Cakes  for  appellants. 

Mr.  J.  E.  Parker  for  appellees. 

Reed,  J.,  delivered  the  opinion  of  the 
court: 

Appellants  filed  a  petition  against  F.  R. 
Polk  to  recover  a  balance  owing  on  an  ac- 
count for  repairs  on  an  automobile  in  his 
possession  and  for  materials  used  in  such 
repairs.  Appellants  alleged  that  the  work 
was  done  and  the  materials  used  for  repair- 
ing and  keeping  in  order  the  automobile, 
and  they  prayed  the  court  to  establish  a 
mechanics'  lien  thereon,  and  order  a  sale 

for  the  satisfaction  of  the  indebtedness. 

-  ■  ■  ■         -    -  - 

Xote.  —  As  to  right  to  lien  for  repairs 
or  other  services  under  contract  with  pur- 
chaser under  conditional  sale,  see  note  to 
Shaw  V.  Webb,  ante,  1141. 

The  question  of  priority  of  lien  for  serv- 
ices on  personal  property  over  prior  chattel 
mortgage  is  considered  in  the  note  to  Reeves 
dt  Ca  V.  Russell,  post,  1149. 
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Appelleea  interpleaded,  and  alleged  that 
they  had  sold  the  automobile  to  Mr.  Polk; 
that  potes  were  given  to  evidence  deferred 
payments  on  the  purchase  price,  in  which 
notes  title  in  the  property  was  retained 
in  appellees.  They  prayed  that  the  auto- 
mobile be  sold,  and  that  the  balance  owing 
them  as  shown  by  the  notes  be  paid  first 
out  of  the  proceeds  of  sale  and  before  pay- 
ment of  appellants'  claim  for  repairs. 

The  case  was  tried  in  the  circuit  court 
before  the  judge,  jury  being  waived,  upon 
an  agreed  statemept  of  facts.  The  court 
gave  judgment  in  favor  of  appellees,  decid- 
ing that  their  claim  upon  the  automobile, 
based  on  the  title  retained  in  the  notes,  was 
superior  to  that  of  appellants  for  labor  and 
material  used  in  making  repairs  thereon. 

We  quote  the  agreed  statement  of  facts  as 
follows: 

"(1)  That  on  the  20th  day  of  June,  1911, 

5.  S.  Dale  &  Sons  sold  the  automobile  in 
controversy  to  F.  H.  Polk  for  the  agreed 
price  of  $775,  and  retained  title  in  them- 
selves to  the  aforesaid  automobile  as  se- 
curity for  the  purchase  price  thereof;  that 
there  is  now  due  and  unpaid  on  account  of 
said  purchase  price  the  sum  of  $465,  with 
interest  thereon  at  10  per  cent  per  annum 
from  the  20th  day  of  June,  1911;  that  J. 
A.  Broom  &  Sons  have  known  at  all  times 
that  the  said  automobile  had  not  been  fully 
paid  for  by  F.  K.  Polk  as  aforesaid;  that 
said  J.  A.  Broom  &  Sons  do  not  question 
or  deny  the  amount  that  S.  S.  Dale  &  Sons 
say  that  F.  K  Polk  is  due  them  on  account 
of  this  automobile,  and  the  said  automobile 
is  of  less  value  than  the  unpaid  part  of  the 
purchase  price  for  which  title  is  retained; 
that  S.  S.  Dale  &  Sons  admit  that  the 
amount  of  $95.25  claimed  by  J.  A.  Broom 

6,  Sons  is  just  and  correct  against  F.  R. 
Polk  for  material  furnished  and  repairs 
made  to  the  automobile  involved  in  this 
litigation;  that  S.  S.  Dale  &  Sons  have  been 
aware  and  were  fully  advised  during  such 
time  as  such  repairs  were  being  made  and 
material  furnished  as  aforesaid  were  being 
made  and  furnished  as  aforesaid;  that  S. 
S.  Dale  &.  Sons  at  no  time  ever  objected  to 
repairs  being  made  or  material  furnished 
for  such  repairs  to  the  said  automobile. 

"Whereas,  it  is  agreed  by  and  between  the 
attorneys  for  both  parties  that  S.  S.  Dale 
&  Sons  retained  a  title  in  themselves  for 
security  for  the  purchase  money  of  said 
automobile,  and  that  they  therefore  have  an 
equitable  lien  upon  the  said  automobile  for 
said  purchase  money  to  the  amount  now 
unpaid,  and  that  the  said  J.  A.  Broom  & 
Sons  have  a  mechanics'  lien  upon  the  said 
automobile  for  the  amount  due  them  as 
aforesaid  for  repairs  made  to  and  material 
furnished  for  the  said  automobile: 
L.R.A.1915D. 


"Wherefore  the  question  submitted  to  the 
court  for  decision  is  as  to  whose  lien  takes 
priority;  and  both  parties  pray  the  court 
for  an  appropriate  judgment  detining  their 
rights  in  the  premises.*' 

In  this  state,  by  statute  (§  3075  of  the 
Code  of  1906),  a  mechanic  is  given  the 
right  to  retain  in  his  possession  any  arti- 
cle which  he  repairs  until  the  price  of  his 
labor  and  material  furnished  in  making 
such  repairs  shall  be  paid.  The  statute 
states  that  any  article  repaired  shall  be 
liable  for  tlie  price  of  the  labor  and  ma- 
terial employed  in  repairing  the  same.  Pro- 
vision is  made  in  the  statute  for  the  en- 

I 

forcement  of  the  mechanic's  right,  including 
a  special  order  of  sale  of  the  property  re- 
tained in  his  possession  for  the  payment 
of  the  amount  due. 

A  mechanic,  at  common  law;,  has  a  lien 
on  all  personal  property  for  repairs.  Per- 
sons have  by  common  law  the  right  to  re- 
tain goods  on  which  they  have  bestowed 
labor,  until  the  reasonable  charges  there- 
for are  paid.  2  Kent,  Com.  635.  "In  the 
absence  of  specific  agreement,  if  a  party 
has  bestowed  labor  and  skill  on  a  chattel 
bailed  to  him  for  such  purpose,  and  thereby 
improved  it,  he  has  by  general  law  a  lien 
on  it  for  the  reasonable  value  of  his  labor, 
or  the  right  to  retain  it  until  paid  for  such 
skill  and  labor."  Drummond  Carriage  Co. 
V.  Mills,  54  Neb.  417,  40  L.R.A.  761,  69  Am. 
St.  Rep.  719,  74  N.  W.  966;  Grinnell  v. 
Cook,  3  Hill,  491,  38  Am.  Dec.  663.  It  was 
said  by  Mr.  Kent  in  his  Commentaries  that 
"this  right  rests  on  principles  of  natural 
equity  and  commercial  necessity." 

The  statute  (§  3075)  does  not  create  a 
new  right  or  lien  for  the  mechanic's  bene- 
fit, but  only  declares  the  right  and  lien 
which  he  has  at  common  law,  and  then  pro- 
vides a  method  for  the  enforcement  thereof. 

In  this  case  the  automobile  was  intrusted 
by  the  party  who  had  the  lawful  possession 
of  it  to  the  appellants  to  be  repaired.  By 
virtue  of  the  labor  done  by  appellants  and 
the  material  used  by  them  in  making  the 
repairs,  they  had  the  right  under  the  com- 
mon law,  as  well  as  under  the  statute,  to 
retain  possession  thereof  until  they  were 
paid  their  charges,  and  by  the  statute  were 
given  the  right  to  subject  the  article  by 
proper  proceedings  and  through  sale  to  the 
payment  of  the  amount  owing. 

Appellees,  by  retaining  title  to  the  notes 
given  to  evidence  the  purchase  price,  were 
placed  in  the  position  of  a  person  holding 
a  lien  or  mortgage  on  tht  property.  Mr. 
Polk  occupied  the  position  of  mortgagor  in 
possession.  It  is  the  general  rule  that  the 
employment  of  the  mechanic  making  the  re- 
pairs should  be  by  the  owner  of  the  prop- 
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erty  to  be  affected  by  the  lien,  or  by  hia 
consent,  express  or  implied. 

It  has  been  held  that  the  common-law 
lien  of  a  mechanic  for  repairs  under  special 
circumstances  may  be  superior  to  prior  ex- 
isting liens  on  property.  3  R.  C.  L.  §  56, 
p.  134;  Drummond  Carriage  Co.  v.  Mills, 
supra.  We  quote  as  follows  from  3  R.  C.  L. 
§  66,  p.  134:  "Thus,  where  property  which 
is  liable  to  need  repairs  is  to  be  retained 
and  used  by  a  mortgagor  for  a  long  period 
of  time,  it  will  be  presumed  to  have  been 
the  intention  of  the  parties  to  the  mortgage 
that  it  is  to  be  kept  in  repair;  and  when 
the  property  is  machinery,  or  is  of  such  a 
character  that  it  must  be  intrusted  to  a 
mechanic  or  machinist  to  make  such  repairs, 
the  mortgagor  in  possession  will  be  con- 
stituted the  agent  of  the  mortgagee  to  pro- 
cure the  repairs  to  be  made;  and  as  such 
necessary  repairs  are  for  the  betterment  of 
the  property,  and  increase  its  value  to  the 
gain  of  the  mortgagee,  the  common-law  lien 
in  favor  of  the  bailee  for  the  value  of  the 
repairs  is  paramount  and  superior  to  the 
lien  of  liie  mortgagee.  The  mortgagee  is 
presumed,  in  such  case,  to  have  contracted 
with  a  knowledge  of  the  law  giving  to  a 
mechanic  a  lien." 

In  the  case  of  Drummond  Carriage  Co.  v. 
Mills,  supra,  a  physician  had  executed  a 
chattel  mortgage  on  a  buggy  used  by  him 
in  his  practice.  He  had  repairs  made  on 
the  vehicle  in  the  shop  of  the  carriage  com- 
pany. The  party  holding  the  mortgage 
knew  that  the  physician  used  the  buggy, 
and  knew  that  he  bad  left  it  in  the  shop 
for  repairs.  The  court  held  that  the  car- 
riage company  making  the  repairs  was  en- 
titled to  its  lien  superior  to  the  lien  of  the 
chattel  mortgage.  The  court  said  that  in 
cases  where  the  mortgagor  can  be  said  to 
have  express  or  implied  authority  from  the 
mortgagee  to  procure  repairs  to  be  made  on 
the  mortgaged  property,  that  the  lien  of 
the  mechanic  should  be  superior  to  the 
chattel  mortgage. 

In  the  case  of  Watts  v.  Sweeney,  127  Ind. 
116,  22  Am.  St.  Rep.  615,  26  N.  E.  680,  it 
was  held  that  a  mechanic  who  made  repairs 
on  a  locomotive  and  tender  had  a  lien 
which  took  precedence  of  that  of  the  mort- 
gagee, where  the  property  was  permitted  to 
remain  in  the  possession  and  use  of  the 
mortgagor,  and  through  such  use  it  became 
necessary  to  repair  it.  We  quote  from  the 
opinion  in  this  case  as  follows:  "When  the 
mortgagee  intrusts  machinery  of  the  char- 
acter in  controversy  to  the  custody  of  the 
mortgagor  for  a  long  period  of  time,  to  bo 
used  by  the  mortgagor  in  operating  the  rail- 
road, it  will  be  presumed  against  the  mort- 
gagee that  all  necessary  repairs  were  con- 
templated, and  the  mortgagor  was,  in  case 
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of  needed  repairs,  constituted  the  agent  of 
the  mortgagee  in  procuring  such  repairs, 
and  in  such  case  equity  gives  the  mechanic 
a  lien  for  his  services  and  materials.  The 
repairs  add  to  the  value  of  the  property, 
and  they  are  for  the  benefit  of  the  mort- 
gagee, as  well  as  the  mortgagor.  Where 
property  is  to  be  retained  and  used  by  the 
mortgagor  for  a  long  period  of  time,  it  will 
be  presumed  to  have  been  the  intention  of 
the  parties  to  the  mortgage,  where  it  is 
property  liable  to  such  repairs,  that  it  is 
to  be  kept  in  repair;  and  when  the  prop- 
erty is  machinery,  or  property  of  a  charac- 
ter which  renders  it  necessary  to  intrust 
it  to  a  mechanic  or  machinist  to  make  such 
repairs,  the  mortgagor  in  possession  will  be 
constituted  the  agent  of  the  mortgagee  to 
procure  the  repairs  to  be  made;  and  as  such 
necessary  repairs  are  for  the  betterment  of 
the  property,  and  add  to  its  value  to  the 
gain  of  the  mortgagee,  the  common -law  lien 
in  favor  of  the  mechanic  for  the  value  of 
the  repairs  is  paramount  and  superior  to 
the  Hen  of  the  mortgagee.  The  mortgagee 
is  presumed,  in  such  case,  to  have  con- 
tracted with  a  knowledge  of  the  law  giving 
to  a  mechanic  a  lien." 

In  the  leading  case  on  this  subject  (Wil- 
liams V.  Allsup,  10  C.  B.  N.  S.  417)  a  ship- 
wright was  permitted  to  detain  a  vessel  for 
his  charges  for  repairs  as  against  a  mort- 
gagee under  a  prior  mortgage,  lliese 
repairs  were  made  by  the  mortgagor's  direc- 
tions without  the  knowledge  of  the  mort- 
gagee. Opinions  were  delivered  in  the  case 
by  several  judges.  We  quote  as  follows 
from  that  delivered  by  By les,  J. :  "As  it 
is  obvious  that  every  ship  will,  from  time 
to  time,  require  repairs,  it  seems  but  rea- 
sonable, under  circumstances  like  these,  to 
infer  that  the  mortgagor  had  authority 
from  the  mortgagees  to  cause  such  repairs 
as  should  become  necessary  to  be  done,  upon 
the  usual  and  ordinary  terms.  Kow,  what 
are  the  usual  and  ordinary  terms?  Why, 
that  the  person  by  whom  the  repairs  are 
ordered  should  alone  be  liable  personally, 
but  that  the  shipwright  should  have  a  lien 
upon  the  ship  for  the  work  and  labor  he  has 
expended  on  her.  Nor  are  the  mortgagees 
at  all  prejudicially  affected  thereby.  They 
have  a  property  augmented  in  value  by  the 
amount  of  the  repairs." 

In  the  case  at  bar  the  autom(j|bile  was  in 
the  possession  of  Mr.  Polk,  and  being  used 
by  him  with  the  knowledge  and  consent  of 
appellees,  which  use  continued  for  a  long 
period  of  time.  Appellees  not  only  knew 
and  consented  to  the  general  use  of  the 
automobile  by  Mr.  Polk,  but  also  had  knowl- 
edge that,  in  the  course  of  his  use  of  the 
•  property,  he  was  having  it  repaired.     Ap- 


J.  A.  BROOM  &  SON  v.  POLK. 


1149 


pelleeSy  with  this  knowledge,  made  no  ob- 
jection to  the  repairs  being  made. 

From  the  agreed  facts  in  the  case  we  un- 
derstand that  the  repairs  were  such  as  were 
necessary  to  preserve  the  automobile  and 
keep  it  in  proper  condition  for  its  use.  Re- 
pair means  to  restore,  renovate,  or  mend  an 
article;  to  keep  it  in  good  or  sound  con- 
dition. Repairs,  in  the  ordinary  sense,  are 
made  to  prevent  deterioration  in  an  article, 
and  to  keep  it  up  in  its  value  and  preserve 
it  for  the  use  intended.  It  was  clearly  the 
intention  of  the  parties  that  Mr.  Polk,  the 
mortgagor,  should  continue  in  the  ordinary 
use  of  the  automobile.  While  being  so  used 
it  was  necessary  to  keep  it  in  a  sufficient 
state  of  repair.  This  would  be  not  only  to 
the  benefit  of  the  user,  Mr.  Polk,  but  by 
preserving  the  value  of  the  property,  was 
also  for  the  benefit  of  appellees  as  mort- 
gagees. 

From  the  sole  possession,  control,  and  use 
of  the  automobile  by  Mr.  Polk  by  agreement 
with  appellees,  from  the  manner  of  its  use 
and  the  necessity  of  repairing  it  to  preserve 
it  and  knep  it  in  running  order  and  pre- 
vent its  deterioration,  and  from  the  making 
of  such  repairs  with  the  knowledge  of 
appellees,  we  conclude  that  there  was  an  im- 
plied authority'  and  permission  from  appel- 
lees, as  mortgagees,  to  Mr.  Polk,  as  mort- 
gagor, to  have  such  repairs  made,  and  that 
appellants  have  a  paramount  and  superior 
lien  to  that  of  appellees  on  the  property 
for  the  payment  of  the  labor  they  performed 
and  materials  furnished  in  repairing  it. 

Reversed,  and  judgment  here  in  favor  of 
appellants. 
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REEVES  &  COMPANY,  Appt., 

V. 

S.  R.  RUSSELL  et  al.,  Respts. 
(28  N.  D.  205,  148  N.  W.  654.) 

Mechanics'   lien  —  priority  over  mort- 
gaffe. 

1.  Action  for  foreclosure  of  chattel  mort- 
gage   of    record.     Boyle    Brothers    answer, 

Headnotes  by  Goss,  J. 


asking  affirmative  relief  for  foreclosure  of 
their  artisan's  lien  for  material,  repairs, 
and  labor  performed  upon  the  mortgaged 
personal  property  under  a  contract  with 
the  owner  of  the  mortgaged  personalty. 
The  mortgage  was  taken  in  1906,  has  been 
renewed,  and  is  a  valid  mortgage  upon  the 
property.  Boyle  Brothers  performed  the 
work  in  1911,  immediately  filing  a  claim  for 
artisan's  lien  under  chapter  168,  Laws  1907, 
and  also  retained  possession  of  the  property 
under  a  claim  of  lien  by  virtue  of  such 
possession  under  §  6295,  Rev.  Codes  1905, 
Oomp.  Laws  1913,  §  6877,  in  case  chapter 
168,  J^ws  of  1907,  be  unconstitutional,  and 
claim  their  lien  under  §  6295  to  have  prior- 
ity over  a  lien  by  mortgage  of  record.  Held, 
that  an  artisan's  lien  is  a  common-law  lien, 
and  where  possession  was  retained,  as  here, 
the  statute  being  but  declaratory  thereof, 
and  such  a  lien  at  common  law  having 
priority  over  mortgage  liens,  an  artisan's 
lien,  under  §  6295;  Rev.  Codes  1905,  Comp. 
Laws  191 3y  S  6877,  where  possession  is  .re- 
tained, has  priority  over  existing  mortgage 
liens,  and  this  independent  of  the  provisions 
of  chapter  168,  Laws  1907,  in  express  terms 
granting  such  priority. 

Constitutional  law  >—  Talldity  of  statute 
—  when  determined. 

2.  It  therefore  becomes  unnecessary  to 
determine  whether  the  1907  statute  is  or  is 
not  unconstitutional,  because,  though  the 
same  may  be  assumed  to  be  unconstitutional, 
Boyle  Brothers  must  recover  under  the  prior 
existing  law  ( §  6295,  Rev.  Codes  1905,  Comp. 
Laws  1913,  §  6877),  while,  if  1907  statute 
be  constitutional,  it  in  express  terms  au- 
thorizes defendants'  recovery. 

Same  —  when  considered. 

3.  This  court  will  decline  to  pass  upon 
the  constitutionality  of  a  statute,  where  the 
same  is  unnecessary  to  a  decision  of  the 
right  of  recovery. 

Mortgage  >—  waiver, 

4.  No  question  of  waiver  of  mortgage 
rights  is  involved,  because  ail  rights  of 
plaintiff  under  its  mortgage  were  subordi- 
nate to  the  rights  of  those  claiming  under 
the  artisan's  lien. 

Same  •—  subjecting  property  to  artisan *s 
lien. 

5.  The  fact  that  the  owner,  employing 
Boyle  Brothers  to  repair  the  engine,  had 
purchased  from  the  mortgagor,  who  sold 
the  mortgaged  property  without  written 
consent,  does  not  affect  the  title  of  such 
property  in  the  purchaser,  who,  as  owner, 
could  authorize  repairs  thereto,  and  subject 


Note.  —  Priority  of  Hen  for  services  on 
personal  projteHy  over  prior  chattel 
mortgage, 

I.  Common-law  lien. 

a.  In  general,  1150. 

b.  Services  procured  by  authority  of 

mortgagee,   1151. 
II.  Statutory  lien. 

a.  Expressly   subject  to  prior   liens, 

1152. 
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II. — continued. 

b.  Expressly  superior  to  other  liens, 

1153. 

c.  Priority  not  declared  by  statute. 

1.  In  general,  1154. 

2.  Lien  of  producer,  1156. 

This  note  docs  not  include  the  question 
of  priority  of  maritime  liens  over  chattel 
mortgages  on  vessels. 

For  priority  as  between  the  lien  of  a  chat* 
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the  same  to  an  artisan's  lien  for  repairs  so 
authorized;  buch  owner  being,  for  such  pur- 
poses, considered  in  law  as  uie  agent  of  the 
mortgagee. 

On  Petition  for  Rehearing. 

Mechanics*  Hen  —  statutory  priority. 

6.  Where  at  common  law  an  artisan's 
common-law  lien  had  priority  over  existing 
contract  liens,  and  the  statute  granting 
an  artisan's  lien  is  but  declaratory  of  com- 
mon-l&w  principles,  and  is  silent  on  such 
question  of  priority,  the  common  law  grant- 
ing priority  to  the  common-law  lien  must 
be  construed  to  grant  priority  to  the  lien 
so  declared  by  statute,  and  but  declaratory 
of  the  common  law. 

Ck>uuaon  law  —  adoption. 

7.  The  common  law  is  adopted  by  stat- 
ute as  the  basic  law  applicable  to  civil 
rights  and  remedies  not  'aeaued  by  statute. 

Statute  —  construction  —  common  law. 

8.  The  common  law  must,  as  to  civil 
rights  and  remedies,   be  considered  in  the 


construction  and  application  of  statutes  de- 
claratory thereof,  and  such  statutes  con- 
strued and  applied  as  continuations  of  or 
legislative  declarations  of  the  common  law, 
so  far  as  covered  by  such  statutes. 

Same  -^  alteration  of  common  law  ^ 
presumption. 

9.  The  statute  will  not  be  presumed  to 
alter  the  common  law,  ''other  than  what  has 
been  specified  and  besides  what  has  been 
plainly  pronounced." 

Mechanics'  lien  —  priority  —  statutory 
provision. 

10.  The  statute  here  declaratory  of  the 
common  law  as  to  the  lien,  but  silent  on  it^i 
priority,  will  not  be  enlarged  by  negative 
construction  to  deny  priority  existing  at 
common  law  to  the  lien  so  delined,  but  will 
be  limited  in  application  to  the  deHnition 
of  the  lien,  and  the  common-law  priority 
considered  as  continuing  in  force  and  ap- 
plicable to  the  lien;  the  common  law  as  to 
priority  supplementing  the  lieu  as  at  com- 
mon law.  ihe  statute  will  be  construed  as 
a  continuation  of  the  comnlon  law,  and  not 


tel  mortgage  and  a   lien  acquired  by  fur- , 
nishing  lood  or  care  to  animals,  see  note  to 
National  Bank   v.  Jones,   12  L.R.A. (N.S.)  > 
310.  i 

As  to  the  right  to  a  lien  for  repairs  or  ' 
other  services  under  a  contract  witii  a  pur- 
chaser under  a  conditional  sale,  see  note  to 
Shaw  v.  \\  ebb,  ante,  1141. 

As  to  the  improvement  of  personal  prop- 
erty at  the  request  of  a  bailee  as  creating 
liability  against  the  bailor  or  the  property, 
see  note  to  Baughman  Automobile  (Jo.  v. 
Emanuel,  38  L.R.A.(2n.S.)  97. 

/•  Commoti'law  lien. 

a.  In  general. 

Generally,  in  the  absence  of  express  au- 
thority, or  circumstances  showing  implied 
authority,  from  the  mortgagee  to  procure 
services  in  connection  with  personal  prop- 
erty, a  common- law  lien  on  the  property 
for  such  services  furnished  at  the  request 
of  the  mortgagor  is  subordinate  to  the  lien 
of  a  prior  chattel  mortgage,  if  the  lien 
claimant  had  notice,  either  actual  or  con- 
structive, of  the  prior  mortgage. 

Thus,  a  mechanic's  lien  for  repairs  made 
on  an  engine  at  the  request  of  the  mortga- 
gor is  subordinate  to  a  prior,  duly  filed  and 
renewed  chattel  mortgage  thereon  for  the 
purchase  price.  Denison  v.  Shuler,  47  Mich. 
698,  41  Am.  Rep.  784,  11  N.  VV.  402. 

And  a  warehouseman's  common-law  lien 
for  storage  charges  on  furniture  and  house- 
hold goods  stored  by  the  mortgagor  in  pos- 
session, or  one  holding  imder  him,  does  not 
take  precedence  of  a  prior  recorded  chattel 
mortgage  in  which  there  is  nothing  which 
would  give  the  mortgagor  authority  to  store 
the  property  with  a  warehouseman.  Vette 
V.  Leonori,  42  Mo.  App.  217. 

So,  one  who,  at  the  request  of  the  mort- 
gagor in  possession,  has  moved  and  stored 
L.R.A.1915D. 


household  goods  subject  to  a  duly  recorded 
chattel  mortgage,  has  no  lien  on  the  goods 
for  the  moving  and  storage,  as  against  the 
mortgagee,  although  he  had  no  actual  no- 
tice of  tlie  mortgage,  and  the  storage  was 
necessary  for  the  preservation  of  the  prop- 
erty, and  tthe  mortgagee,  upon  being  in- 
formed of  the  moving  and  storage,  expressed 
no  disapproval  thereof.  Storms  v.  Smith, 
137  Mass.  201. 

And  the  common- law  lien  of  one  who  has 
made  repairs  upon  a  buggy  at  the  request 
of  the  mortgagor  in  possession  after  con- 
dition broken  is  subordinate  to  a  prior,  duly 
recorded  chattel  mortgage,  where  a  mort- 
gagor is  held  to  have  no  title  or  interest  in, 
but  only  bare  permissive  possession  of,  the 
mortgaged  property  after  breach  of  condi- 
tion, and  there  is  nothing  to  show  that  the 
mortgagee,  or  anyone  acting  on  his  behalf, 
authorized  the  repairs.  Hampton  v.  Seible, 
68  Mo.  App.  181. 

But  it  has  been  held  that  a  workman 
who  is  in  possession  of  bricks,  in  the  manu- 
facture of  which  for  another  he  has  spent 
his  labor,  is  entitled  to  an  arc. Mian's  lien 
thereon  superior  to  a  previously  executed 
chattel  mortgage  covering  all  brick  in 
course  of  manufacture  from  time  to  time 
during  the  continuance  thereof.  Roberts  v. 
Bank  of  Toronto,  25  Ont.  Rep.  194. 

And  in  Loss  v.  Fry,  1  N.  Y.  City  Ct.  Rep. 
7,  it  was  held  that  the  lien  of  a  mechanic* 
upon  coaches  of  which  he  had  possession, 
for  necessary  repairs  made  thereon  by  hiin 
for  the  owner,  was  prior  in  law  to  the  lien 
of  a  chattel  mortgage  made  and  duly  filed 
pursuant  to  statute  prior,  to  the  making  of 
such  repairs. 

And  see  also  Reeves  &  Ck).  v.  Russell. 

The  court,  however,  in  Loss  v.  Fry,  supra, 
merely  followed  the  holding  of  the  general 
term  of  the  supreme  court  in  Scott  v.  Dela- 
hunt,  6  Lans.  372,  which  was  subsequently 
affirmed   in   66   N.   Y.   128,   and   which   in- 
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as  excluding  the  common  law  on  that  part 
of  the  subject  not  coTered  by  the  statute. 

Statute  —  r«»peal  —  revivor  of  common 
law. 

IL  Where  a  statute  either  declaratory  of 
or  changing  the  common  law  is  repealed 
without  express  provision  against  the  re- 
vivor of  the  common  law,  the  common  law 
is  ip90  facto  revived  by  such  repeal,  which 
repeal  will  be  regarded,  in  the  absence  of  a 
contrary  legislative  intent  appearing,  as  an 
affirmance  of  the  common  law,  reviving  the 
same. 

(May  8,   1914.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  District  Court  for  Stutsman  Coun- 
ty in  defendants'  favor  in  an  action  brought 
to  foreclose  a  chattel  mortgage  on  a  thresh- 
ing machine,  and  to  determine  priority  of 
liens  thereon.  Affirmed. 
The  facts  are  stated  in  the  opinion. 


Messrs.  IJawrence  St  Murphy,  for  ap- 
pellant : 

The  lien  statute  is  unconstitutional  and 
inoperative  upon  plaintiff's  mortgage,  exe- 
cuted and  filed  prior  to  the  passage  of  such 
statute,  and  is  contrary  to  both  state  and 
Federal  Constitutions  as  a  law  impairing 
the  obligation  of  a  contract. 

Walker,  Am.  Law,  11th  ed.  p.  217;  Yeat- 
man  v.  King,  2  N.  D.  421,  33  Am.  St.  Rep. 
797,  51  N.  W.  728;  Howard  v.  Bugbee,  24 
How.  461,  16  L.  ed.  753;  8  Cyc.  900;  Na- 
tional Bank  v.  Jones,  18  Okla.  560,  12 
L.R.A.(N.S.)  310,  91  Pac.  191,  11  Ann.  Cas. 
1041;  Toledo,  D.  &  B.  R.  Co.  v.  Hamilton, 
134  U.  S.  296,  33  L.  ed.  905,  10  Sup.  Ct. 
R^p.  546;  Crowther  v.  Fidelity  Ins.  Trust 
&  S.  D.  Co.  29  C.  C.  A.  1,  42  U.  S.  App. 
701,  85  Fed.  43;  Kilpatrick  v.  Kansas  City 
&  B.  R.  Co.  41  Am.  St.  Rep.  758,  note'; 
Giles  V.  Stanton,  86  Tex.  620,  26  S.  W.  615; 
1  Jones,  Liens,  §  701. 


volved  a  lien  for  repairs  to  a  boat,  as  to 
which  it  seems  that  a  different  rule  may 
prevail,  upon  the  theory  that  necessary 
repairs  made  upon  a  boat  at  the  request  of 
the  mortgagor  in  possession  and  use  thereof 
are  made  upon  the  implied  consent  and  au- 
thority of  the  mortgagee. 

And  in  Reeves  &  Co.  v.  Russell,  the 
court  seems  also  to  have  based  its  holding 
as  to  the  priority  of  the  artisan's  Hen  over 
the-  prior  recorded  chattel  mortgage  upon 
implied  authority  of  the  mortgagor  to  bind 
the  mortgagee  by  a  lien  for  repairs;  the 
court  stating  generally  that  the  owner  of 
mortgaged  property  ia  the  implied  agent  of 
the  mortgagee  for  the  authorization  of  re- 
pairs thereto,  whose  act  as  such  binds  the 
mortgagee  and  subordinates  the  mortgage 
lien  to  that  of  the  artisan. 

As  to  the  priority  of  a  lien  for  services 
procured  by  express  or  implied  authority  of 
the  mortgagee,  see  subdivision,  I.  b,  infra. 

ft.  Services  procured  by  authority  of 

tnortgagee. 

Where  a  mortgagor  in  possession  of  per- 
sonal property  has  express  authority,  or  the 
nature  of  the  property  and  surrounding 
circumstances  are  such  as  to  give  him  im- 
plied authority,  from  the  mortgagee,  to 
procure  ser\'ices  in  connection  therewiUi,  a 
common-law  lien  for  such  services  may  be 
superior  to  the  prior  chattel  mortgage.  As 
stated  in  Watts  v.  Sweenev,  127  Ind.  116, 
22  Am.  St.  Rep.  615,  26  N.  E.  680:  "Where 
property  is  to  be  retained  and  used  by  the 
mortgagor  for  a  long  period  of  time,  it  will 
be  presumed  to  have  been  the  intention  of 
the  parties  to  the  mortgage,  where  it  is 
property  liable  to  such  repairs,  that  it  is 
to  be  kept  in  repair;  and  when  the  prop- 
erty is  machinery,  or  property  of  a  charac- 
ter which  renders  it  necessarv  to  intrust 
it  to  a  mechanic  or  machinist  to  make  such  * 
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repairs,  the  mortgagor  in  possession  will 
be  constituted  the  agent  of  the  mortgagee 
to  procure  the  repairs  to  be  made,  and  as 
such  necessary  repairs  are  for  the  better- 
ment of  the  property,  and  add  to  its  value 
to  the  gain  of  tUe  mortgagee,  the  common- 
law  lieu  in  favor  of  the-  mechanic  for  the 
value  of  the  repairs  is  paramount  and  su- 
perior to  the  lien  of  the  mortgagee.  The 
mortgagee  is  presumed  in  such  case  to  have 
contracted  with  a  knowl«pdge  of  the  law  giv- 
ing to  a. mechanic  a  lien." 

So,  where  a  locomotive  engine  mortgaged 
with  the  other  equipment  oi  a  railroad  was 
the  only  engine  belonging  to  the  mortgagor, 
and  used  in  the  operation  of  its  railroad, 
and  by  the  terms  of  the  mortgage  it  was 
left  in  the  possession  of  the  mortgagor,  and 
after  the  debt  became  due  was  still  permit- 
ted by  the  mortgagee  so  to  remain,  to  be 
used  by  the  mortgagor  in  operating  the 
railroad  and  earning  the  money  to  pay  the 
mortgage  debt;  and  by  virtue  of  such  use 
it  became  ^orn,  out  of  repair,  and  unfit  for 
use,  and  was  by  the  mortgagor  in  possession, 
long  after  the  debt  matured,  and  after 
there  was  a  forfeiture  of  the  conditions  in 
the  mortgage,  intrusted  to  machinists  and 
mechanics  to  repair, — ^the  necessary  implica- 
tion was,  and  the  fair  presumption  is,  that 
the  engine  was  to  be  kept  in  repair;  and 
that,  being  machinery  requiring  skilled  me- 
chanics and  machinists  to  repair  it,  it 
would  be  intrusted  to  such  persons  to  make 
necessary  repairs;  and  the  lien  of  the  me- 
chanics making  such  repairs  is  superior  to 
the  prior  chattel  mortgage.     Ibid. 

And  where  the  mortgagee  of  certain  grad- 
ing tools  used  in  the  construction  of  rail- 
roads permitted  the  mortgagor  to  remain 
in  the  possession  and  use  thereof  after  con- 
dition broken,  a  blacksmith  who  has  re- 
paired the  tools  at  the  instance  and  request 
of  the  mortgagor  thus  remaining  in  posses- 
sion has  a  common-law  artisan's  lien  on  the 
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The  statute  is  uneonstitutioiial  as  class 
legislation. 

Yeatman  y.  King,  2  N.  D.  421,  33  Am. 
St.  Rep.  797,  61  N.  VV.  728;  Vermont  Loan 
&  T.  Co.  V.  Whithed,  2  N.  D.  82,  49  N.  W. 
318;  Edmonds  v.  Herbrandson,  2  N.  D.  270, 
14  L.R.A.  725,  60  N.  W.  970;  Plummer  v. 
Boreheim,  8  N.  D.  565,  80  N.  W.  690 ;  State 
V.  Julow,  129  Mo.  163,  29  L.R.A.  257,  60 
Am.  St.  Rep.  443,  31  S.  W.  781;  State  v. 
Walsh,  136  Mo.  400,  35  L.R.A.  233,  37  S. 
W.  1112;  State  v.  Minor,  33  W.  Va.  179, 
6  L.R.A.  621,  25  Am.  St.  Rep.  863,  10  S.  E. 
285;  People  v.  Marx,  99  N.  Y.  380,  62  Am. 
Rep.  34,  2  N.  E.  29;   Cooley,  Const.  Lim. 


6th  ed.  §  681;  Sutherland,  Stat.  Constr. 
§  121 ;  Luman  v.  Hitchens  Bros.  Co.  90  Md. 
14,  46  L.R.A.  393,  44  AtL  1051;  Moher  v. 
Rasmusson,  12  N.  D.  71,  96  N.  W.  152; 
First  Nat.  Bank  v.  Seott,  7  N.  D.  312,  75 
N.  W.  264;  Wright  v.  Sherman,  3  S.  D. 
290,  17  L.R.A.  792,  62  N.  W.  1093;  Miller 
V.  Anderson,  1  S.  D.  639,  11  L.R.A.  317,  47 
N.  W.  969;  Owen  ▼.  Burlington,  C.  R.  &  N. 
R.  Co.  11  S.  D.  153,  74  Am.  St.  Rep.  786, 
76  N.  W.  302. 

Plaintiff  did  not  waive  its  mortgage  in 
favor  of  the  Boyle  Brothers  lien. 

Muench  v.  Valley  Nat.  Bank,  11  Mo.  App. 
144;  Stribling  v.  Splint  Coal  Co.  31  W.  Va. 


tools  for  his  reasonable  charges,  which  is 
superior  to  the  prior  mortgage,  as,  notwith- 
standing  the  mortgagee's  ownership  after 
condition  broken,  it  must  be  held  to  have 
been  in  the  contemplation  of  the  mortgagee 
that  the  property  would  be  repaired,  it  be- 
ing of  such  a  character  as  suggests  use, 
and  that  repairs  would  become  necessary 
for  -its  proper  use  and  preservation;  and 
the  enhancement  of  value  added  by  the  re- 
pairs creates  a  lien  in  favor  of  the  workman 
superior  to  the  mortgage.  Kirtley  v.  Mor- 
ris, 43  Mo.  App.  144. 

Likewise,  the  common -law  lien  of  one 
who  has  made  necessary  repairs  upon  a 
buggy  bailed  to  him  for  that  purpose  by  the 
mortgagor  in  possession,  who  was  using  the 
property  in  his  business,  and  in  whom  the 
legal  title  remained,  is  superior  to  the  lien 
of  a  prior  mortgage  which  recites  that  the 
mortgagor  should  not  so  negligently  or  im- 
properly use  or  care  for  the  property  as  to 
subject  it  to  probable  loss  or  material  de- 
preciation in  value,  where  the  mortgagee 
knew  that  the  buggy  at  times  needed  re- 
pairing, and  had  once  seen  it  left  at  the  shop 
to  be  repaired;  such  recitals  and  circum- 
stances disclosing  that  the  mortgagor  had  at 
least  implied  authority  from  the  mortgagee 
to  have  the  repairs  made.  Drummond  Car- 
riage Co.  V.  Mills,  54  Neb.  417,  40  L.R.A. 
761,  69  Am.  St.  Rep.  719,  74  N.  W.  968. 

And  a  lien  for  repairs  on  a  hack  takes 
precedence  of  a  prior  mortgage  describing 
the  hack  as  ^^now  in  use"  at  certain  stables, 
where  the  mortgagor  retained  possession  of 
and  used  the  property  agreeably  to  the 
terms  of  the  mortgage,  as  ''it  was  the  mani- 
fest intention  of  the  parties  that  the  hack 
should  continue  to  be  driven  for  hire,  and 
should  be  kept  in  a  proper  state  of  repair 
for  that  purpose,  not  merely  for  the  benefit 
of  the  mortgagee,  but  for  that  of  the  mort* 
gagor  also,  by  preserving  the  value  of  the 
security  and  affording  a  means  of  earning 
wherewithal  to  pay  off  the  mortgage  debt." 
Hammond  v.  Danielson,  126  Mass.  294. 

And  the  common-law  lien  of  a  mechanic 
for  necessary  repairs  made  on  a  buggy  at 
the  request  of  the  mortgagor,  who  had  the 
possession  and  use  thereof  in  the  prosecu- 
tion of  his  business,  is  superior  to  the  lien 
of  a  prior,  duly  tiled  chattel  mortgage,  as 
the  mortgagee,  by  authorizing  the  use  of 
L.R.\.1915D. 


the  property  by  the  mortgagor  in  his  busi- 
ness, and  giving  him  apparent  ownership, 
impliedly  authorized  the  repairs  necessary 
for  the  preservation  and  continued  use  of 
the  property.  Tucker  v.  Werner,  2  Misc. 
193,  21  N.  Y.  Supp.  264. 

Where  the  mortgagee  of  a  wagon  permits 
the  mortgagor  to  retain  possession  and  use 
it  in  his  business,  and  the  mortgagor  has 
necessary  repairs  noade  by  a  blacksmith, 
without  the  knowledge  or  express  consent  of 
the  mortgagee,  the  common-law  artificer's 
lien  of  the  blacksmith,  while  he  is  in  posses- 
sion of  the  wagon,  is  superior  to  the  prior 
chattel  mortgage,  although  it  was  duly  re- 
corded, as  the  mortgagee,  by  permitting 
the  mortgagor  to  retain  and  use  the  wagon 
impliedly  authorized  him  to  have  such  re- 
pairs made  as  were  necessary  to  keep  it  in 
condition  for  use.  Ruppert  v.  Zang,  73  N.  J. 
L.  216,  62  AtL  998. 

But  "where  the  lien  is  purely  a  statutory 
one,  or  where  the  property  is  of  such  a  char- 
acter that  it  would  not  be  reasonable  to  an- 
ticipate the  necessity  for  any  needed  re- 
pairs for  the  period  of  time  the  property  is 
to  or  does  remain  in  the  possession  of  the 
mortgagor,  or  when  it  is  but  reasonable  to 
expect  the  mortgagor  in  person  to  care  for 
or  repair  the  property,  in  such  cases  a  dif- 
fer«it  rule  may  prevail."  W^atts  v.  Sween- 
ey, supra. 

And  where  a  machinist  has  mortgaged  an 
engine  which  he  is  constructing,  an  agree- 
ment by  the  mortgagee  that  the  mortgagor 
may  go  on  with  the  work  on  the  engine,  and 
finish  it,  under  a  previous  contract,  does 
not  give  the  mortgagor  a  lien,  as  against 
the  mortgagee,  for  work  done  by  the  former 
on  the  engine,  or  authorize  the  mortgagor, 
or  anyone  having  his  rights,  to  employ  any 
other  party  to  work  on  the  engine  in  such 
a  manner  as  to  create  a  lien  for  such  work 
as  against  the  mortgagee.  Globe  Works  v. 
Wright,  106  Mass.  207. 

//.  Statutory  lien, 
a.  Expresfily  subject  to  prior  liens. 

Some  statutory  liens  on  personal  prop- 
erty for  work  and  labor  are  expressly  sub- 
ject to  prior  liens,  and  while  the  question 
under   annotation   seems  never  directly   to 
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82,  5  S.  E.  321;  Wright  v.  Sherman,  3  S. 
D.  290,  17  L.R.A.  792,  52  N.  W.  1093; 
Kansas  City  Sav.  Asso.  v.  Mastin,  61  Mo. 
435;  First  Nat.  Bank  v.  Maxwell,  123  Cal. 
360,  69  Am.  St.  Rep.  641,  55  Pac.  980; 
Robs  v.  Swan,  7  Lea,  467;  Gardner  v.  New 
London,  63  Conn.  267,  28  Atl.  42;  Smiley 
V.  Barker,  28  C.  C.  A.  9,  55  U.  S.  App.  125, 
83  Fed.  684 ;  Armstrong  v.  Agricultural  Ins. 
Co.  130  N.  Y.  680,  29  N.  E.  991;  Linwood 
Park  Co.  v.  Van  Dusen,  63  Ohio  St.  183, 
68  N.  E.  576;  Bishop,  Contr.  §  792;  Bal- 
four V.  Parkinson,  84  Fed.  855;  HoUings  v. 
Bankers'  Union,  63  S.  C.  192,  41  S.  E.  90; 
Crandall  v.  Moston,  24  App.  Div.  547,  50 


N.  Y.  Supp.  145;  Ripley  v.  Mina  L.  Ins. 
Co.  30  N.  Y.  138,  86  Am.  Dec.  362 ;  Bucklen 
V.  Johnson,  19  Ind.  App.  406,  49  N.  E.  612 ; 
Re  Auerbach,  23  Utah,  529,  65  Pac  488; 
Benneke  v.  Connecticut  Mut.  L.  Ins.  Co. 
105  U.  S.  355,  26  L.  ed.  990;  Freedman  v. 
Fire  Asso.  of  Philadelphia,  168  Pa.  249,  32 
Atl.  39;  Johnson  v.  Schar,  9  S.  D.  536,  70 
N.  W.  838;  St.  Louis  Electric  Light  &  P. 
Co.  V.  Edison  General  Electric  Co.  64  Fed. 
997. 

On  petition  for  rehearing. 

The  statutes  of  this  state  give  no  priority 
to  the  lien  claimant. 

Moher  v.  Rasmusson,  12  N.  D.  71,  95  N. 


have  arisen  under  such  a  statute,  such  a 
statutory  lien  is,  of  course,  subordinate  to 
the  litn  of  a  prior  chattel  mortgage.  See 
Burrow  v.  Fowler,  68  Ark.  178,  56  S.  \V. 
1061. 

b.  Expressly  superior  to  other  liens. 

Other  statutes  giving  Hens  for  services 
on  personal  property  expressly  purport  to 
make  such  liens  superior  to  all  others.  And 
these  statutes  have  been  construed  to  create 
liens  superior  to  prior  chattel  mortgages,  ev- 
en though  the  lien  claimant  had  knowledge 
of  the  prior  mortgage;  and,  as  so  construed, 
have  been  held  to  be  constitutional,  provided 
the  prior  chattel  mortgage  was  taken  sub- 
sequently to  the  passage  of  the  statute  in 
question,  as,  in  such  cases,  the  mortgagee 
took  the  mortgage  with  at  least  construc- 
tive notice  of  the  statute,  and  knowledge 
that  his  mortgage  might  subsequently  be- 
come subject  to  a  superior  lien  for  services, 
aa  provided  in  the  statute. 

Thus,  under  a  statute  providing  that 
''laborers  shall  have  a  general  lien  upon  the 
property  of  their  employers,  liable  to  levy 
and  sale,  for  their  labor,  which  is  hereby 
declared  to  be  superior  to  all  other  liens, 
except  liens  for  taxes,  the  special  liens  of 
landlords  on  yearly  crops,  and  such  other 
liens  as  are  declared  by  law  to  be  superior 
to  them,'' — the  general  lien  of  a  laborer 
is  superior  to  a  prior  chattel  mortgage 
given  after  the  passage  of  the  statute 
giving  the  lien.  Allred  v.  Haile,  84  Ga. 
670,  10  S.  E.  1095. 

And  under  a  statute  giving  a  lien  for  re- 
pairs to  a  threshing  engine,  and  provid- 
ing that  "said  lien  shall  have  priority 
over  all  other  liens  or  encumbrances  upon 
said  threshing  engine  .  .  .  created  sub- 
sequent to  the  passage  and  approval  of  this 
act,  if  filed  within  ten  days,"  etc.,  a  duly 
filed  mechanic's  lien  for  such  repairs  is 
Buperior  to  a  prior  chattel  mortgage  ex- 
ecuted after  the  law  took  effect.  Garr  v. 
Clements,  4  N.  D.  662,  62  N.  VV.  640. 

Similarly,  under  a  statute  giving  a  lien 
to  anyone  who,  ''at  the  request  of  the  owner 
or  legal  possessor  of  any  personal  prop- 
erty," transports  it  from  one  place  to  an- 
other, or  stores  it  as  a  warehouseman  or 
bailee,  a  lien  on  household  furniture  for 
L.R.A.1915D.  73 


charges  for  transportation  and  storage  at 
the  request  of  the  mortgagor  in  legal  pos- 
session is  superior  to  a  prior  chattel  mort- 
gage given  since  the  statute  was  enacted, 
though  duly  filed  so  as  to  give  constructive 
notice.  Monthly  Instalment  Loan  Co.  v. 
Skellet  Co.  124  Minn.  144,  144  N.  W.  750. 

And  these  statutes  are  not  unconstitu- 
tional. Garr  v.  Clements  and  Monthly  In- 
stalment Loan  Co.  v.  Skellet  Co.  supra. 

As  stated  in  Garr  v.  Clements,  supra: 
''This  statute,  in  legal  effect,  informs  every 
mortgagee  in  everv  mortgage  thereafter 
executed  that  by  leaving  the  mortgaged 
property  in  the  possession  of  the  owner  he 
thereby  makes  the  owner  his  agent  for  the 
purpose  of  having  necessary  repairs  made, 
the  cost  of  which  will  be  a  first  lien  upon 
the  property." 

So,  under  a  statute  providing  that  a 
person  keeping  a  livery  stable  or  board- 
ing stable  for  animals,  or  who  in  connec- 
tion therewith,  keeps  or  stores  any  truck, 
has  a  lien  dependent  upon  the  possession, 
upon  each  animal  boarded  by  him  and 
upon  any  truck  stored  or  kept,  provid- 
ed an  express  or  implied  agreement  is 
made  with  the  owner  thereof,  whether 
he  be  a  mortgagor  remaining  in  pos- 
session or  otherwise,  for  the  sum  due 
for  the  boarding  of  the  animals,  or  for 
the  keeping  or  storing  of  any  truck,  under 
the  agreement, — a  livery  stable  keeper  to 
whom  the  owner  has  taken  several  horses 
and  trucks,  to  be  boarded  and  kept  by 
him,  including  a  truck  on  which  was  a 
duly  filed  and  renewed  chattel  mortgage, 
has  a  lien  on  the  mortgaged  truck  superior 
to  the  prior  chattel  mortgage,  for  the  rea- 
sonable charges  for  the  keeping  and  stor- 
ing thereof,  but  not  for  the  charges  for 
the  board  and  storage  of  the  horses  and 
other  trucks.  Peter  Barrett  Mfg.  Co.  v. 
Van  Ronk,  212  N.  Y.  90,  105  N.  E.  811, 
affirming  149  App.  Div.  194,  133  N.  Y. 
Supp.  691,  after  the  denial  of  a  rehearing 
and  grant  of  an  appeal  to  the  court  of 
appeals,  without  opinion,  in  150  App.  Div. 
909,  135  N.  Y.  Supp.  1137.  (For  other  cases 
involving  liens  for  furnishing  food  or  care 
for  animals,  see  note  in  12  L.R.A.  (N.S.) 
310.) 

And  under  a  statute  giving  a  warehouse- 
man a  lien  for  storage  charges  on  goods 
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W.  152;  First  Nat.  Bank  v.  Scott,  7  N.  D.  | 
312,  75  N.  W.  254;  Gause  v.  Bullard,  16 
La.  Ann.  107;  Landry  v.  Blanchard,  16  La. 
Ann.  173;  Ryan  v.  Vanlandingham,  7  Ind. 
416;  Bradley  v.  New  York  &  N.  H.  R.  Co. 
21  Conn.  294;  Vigo  County  v.  Davis,  136 
Ind.  603,  22  L.R.A.  f  17,  36  N.  E.  141. 

The  common  law  is  inapplicable  to  change 
the  language  of  the  statute  or  grant  addi- 
tional rights. 

State  V.  Smith,  2  N.  D.  515,  52  N.  \\ 
320;  Duncan  v.  Great  Northern  R.  Co.  I't 
N.  D.  610,  19  L.R.A.  (N.S.)  952,  118  N.  W. 
826;  Banbury  v.  Sherin,  4  S.  D.  88,  55  N. 
W.  724;  McClain  v.  Williams,  11  S.  D.  227, 
49  L.R.A.  610,  74  Am.  St.  Rep.  791,  70 
N.   W.   930;    Re   Comassi,    107    Cal.    1,   28 

left  with  him  and  stored,  and  providing 
that  he  may  detain  such  goods  until  the 
lien  is  paid,  a  warehouseman  is  entitled 
to  the  payment  of  his  lawful  charges  for 
storing  goods  before  being  required  to  sur- 
render possession  to  a  prior  mortgagee. 
Industrial  Loan  Asso.  v.  Saul,  34  Misc. 
188,  68  N.  Y.  Supp.  837. 

And  under  a  statute  giving  a  lien  upon 
personal  property  for  labor  performed 
within  six  months  next  proceeding  the  fil- 
ing of  a  claim  of  lien,  and  maKing  the 
continued  existence  of  the  lien  conditioned 
upon  a  filing  of  a  notice  of  claim  of  lien 
within  ninety  days  after  the  claimant  had 
ceased  to  perform  the  labor,  etc.,  and  de- 
claring that  no  mortgage,  deed  of  trust,  or 
conveyance  shall  defeat  or  take  precedence 
over  said  lien, — although  the  statute  has 
been  construed  not  to  give  such  lien  a  right 
of  priority  over  mortgages  which  had  been 
executed  and  recorded  prior  to  the  time 
of  the  commencement  of  the  labor, — the  lien 
is  superior  to  the  lien  of  a  chattel  mort- 
gage executed  prior  to  the  commencement 
of  the  labor,  but  which  is  recorded  after 
its  performance  and  before  the  filing  of 
the  lien  notice,  and  of  which  the  labor 
lien  claimant  had  no  notice  when  he  per- 
formed the  work,  where  the  labor  lien  is 
either  perfected  by  filing  a  claim  of  lien 
within  ninety  days  after  the  last  labor  per- 
formed, or  is  matured  in  accordance  with 
statute,  by  the  property  owner's  assign- 
ment or  passage  into  a  receivership  within 
that  period.  Olsen  v.  Smith,  —  Wash.  — , 
146  Pac.  572. 

But  under  a  statute  creating  a  lien  on 
personal  property  in  favor  of  a  mechanic 
who  performs  labor  thereon,  and  provid- 
ing that  such  lien  is  preferred  to  anv  lien, 
mortgage,  or  other  encumbrance  whicli  may 
attach  subsequently  to  the  time  of  the  com- 
mencement 01  the  performance  of  the  labor, 
and  is  also  preferred  to  any  lien,  mortgage, 
or  other  encumbrance  which  may  have 
attached  previously  to  that  time,  and  which 
was  not  filed  or  recorded  so  as  to  create 
constructive  notice  thereof  prior  to  that 
time,  and  of  which  the  lien  claimant  had 
no  notice, — a  mechanic's  lien  for  repairs 
L.R.A.1915D. 


L.R.A.  416,  40  Pac.  15;  Re  Lord  &  P.  Chem- 
ical Co.  7  Del.  Ch.  248,  44  Atl.  775. 

Mr.  Burt  M.  Kln^,  with  Mr.  R.  G.  Mc- 
Farland,  for  respondents  Boyle  Brothers: 

Defendants  Boyle  Brothers  were  entitled 
to  the  relief  granted  and  decreed  by  the 
lower  court,  and  to  the  prior  and  para- 
mount lien  as  decreed  against  the  plaintiff 
and  plaintiff's  mortgage  herein. 

Mclntire  v.  Carver,  2  Watts  &  S.  392,  37 
Am.  Dec.  519;  Garr  v.  Clements,  4  N.  D. 
562,  62  N.  W.  640;  Williams  v.  Allsup,  10 
C.  B.  N.  S.  417,  30  L.  J.  C.  P.  N.  S.  353, 
8  Jur.  N.  S.  57,  4  L.  T.  N.  S.  550;  Ham- 
mond v.  Danielson,  126  Mass.  294;  Watts 
V.  Sweeney,  127  Ind.  116,  22  Am.  St.  Rep. 
615,  26  N.  E.  680;  Scott  v.  Delahunt,  65 
N.  Y.  128;  Tucker  v.  Werner,  2  Misc.  193, 

made  on  a  traction  engine  at  the  request 
of  the  mortgagor  is  not  preferred  to  a 
prior  chattel  mortgage  which  was  duly 
filed  or  recorded  so  as  to  give  constructive 
notice.  A.  H.  Averill  Machinery  Co.  v.  All- 
britton,  51   Wash.  30,  97  Pac.  1082. 

And  a  statutory  lien  on  a  crop  for  the 
wages  of  a  laborer  producing  it  cannot  be 
superior  to  a  chattel  mortgage  given  before 
the  passage  of  the  statute,  as  *'the  legis- 
lature could  not  create  a  statutory  lien 
which  would  impair  a  prior  lien  expressly 
permitted  by  law."  Betts  v.  Ratliff,  50 
Miss.  561. 

c.  Priority  not  declared  by  statute. 

1,  In  general. 

Where  the  statute  creating  a  lien  for 
services  on  personal  property  does  not  de- 
clare its  priority  over  other  liens,  or  show 
an  intention  to  give  preference  to  the  stat- 
utory lien,  it  is  generally  held  not  to  take 
precedence  of  a  prior  chattel  mortgage  of 
which  the  lien  claimant  had  either  actual 
or  constructive  notice  at  the  time  of  ren- 
dering his  services,  unless  the  mortgagee 
expressly  or  impliedly  authorized  the  mort- 
gagor to  engage  the  services  for  which  the 
lien  is  claimed. 

Thus  a  statutory  laborer's  lien  for  har* 
vesting  grain  is  not  superior  to  a  chattel 
mortgage  executed  and  recorded  before  the 
grain  was  ready  for  harvesting,  where  the 
statute  does  not  provide  for  such  superior- 
ity. Wilson  V.  Donaldson,  121  Cal.  8,  43 
L.R.A.  524,  66  Am.  St.  Rep.  17,  53  Pac.  404. 

And  the  liens  of  laborers  employed  by  a 
contractor  with  the  mortgagor,  to  harvest 
and  thresh  a  crop  of  grain,  are  not  super- 
ior to  a  prior  chattel  mortgage.  Rourke  v. 
Bergevin,  4  Idaho,  742,  44  Pac.  045. 

Likewise,  a  statutory  lien  upon  a  mare 
for  the  benefit  of  the  keeper  of  a  jack  does 
not  take  precedence  of  a  prior  recorded 
mortgage,  though  executed  after  the  pas- 
sage of  the  act,  where  the  statute  does  not 
evince  the  intention  to  give  preference  to 
the  statutory  lien.  Easter  v.  Goyne,  51 
Ark.  222,  11  S.  W.  212. 
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21  N.  Y.  Supp.  204;  Meyer  v.  Berlandi,  40 
Minn.  438,  1  L.R.A.  777,  12  Am.  St.  Rep. 
663,  40  N.  W.  513;  White  v.  Smith,  44 
N.  J.  L.  105,  43  Am.  Rep.  347;  Drummond 
Carriage  Co.  v.  Mills,  54  Neb.  417,  40  L.R.A. 
761,  69  Am.  St.  Rep.  719,  74  N.W.  966; 
Kirtley  v.  Morris,  43  Mo.  App.  144;  1.088 
V.  Fry,  1  N.  Y.  City  Ct.  Rep.  7;  Herman, 
Chatt.  Mortg.  §§  474,  535;  Browne,  Civil  & 
Admiralty  Law,  p.  204;  Jones,  Liens,  §  744; 
8  Cyc.  900,  note  90;  36  Cyc.  1173,  1174; 
Bolton  V.  Johns,  5  Pa.  145,  47  Am.  Dec. 
404;  Parkison  v.  Bracken,  1  Pinney  (Wis.) 
174,  30  Am.  Dec.  296;  Vermont  lK)an  &  T. 
Co.  V.  Whithed,  2  N.  D.  82,  49  N.  W.  318; 
Edmonds  v.  Herbrandson,  2  N.  D.  270,  14 
L.R.A.  725,  50  N.  W.  970;  Sasser  v.  Martin, 
101  Ga,  447,  29  S.  E.  278;   Craig  vl  Herz- 


man,  9  N.  D.  140,  81  N.  W.  288,  affirmed  in 
181  U.  S.  548,  46  L.  ed.  994,  21  Sup.  Ct. 
Rep.  703;  Notes  Dak.  Rep.  162,  174;  Cow- 
den  V.  Wright,  24  Wend.  429,  35  Am.  Dec. 
633. 

Goss,  J.,  delivered  the  opinion  of  the 
court: 

Plaintiff  corporation  brings  this  action  to 
foreclose  its  chattel  mortgage  upon  a  thresh- 
ing engine,  and  to  determine  priority  of 
liens  thereon,  and  particularly  as  against  a 
blacksmith's  lien  filed  against  the  engine  by 
Boyle  Brothers,  defendants.  Plaintiff  sold 
the  engine  to  one  Russell  in  1906,  taking 
a  mortgage  back,  which  was  duly  filed  and 
has  been  renewed,  and  admittedly  is,  and 
always  has  been,  a  valid  lien  upon  the  prop- 


And  a  statutory  lien  on  a  mare  for  the 
service  of  a  stallion  is  not  superior  to  a 
prior  chattel  mortgage  on  the  mare,  which 
was  duly  recorded  as  provided  by  the  stat- 
ute of  registration,  so  as  to  charge  third 
parties  with  personal  knowledge  thereof, 
where  the  mortgagee  has  in  no  way  author- 
ized the  mortgagor  to  place  the  animal 
under  a  superior  lien.  Mayfield  v.  Spiva, 
100  Ala.  223,  14  So.  47. 

But  a  statutory  lien  of  the  keeper  of  a 
stallion  for  public  use,  on  the  offspring 
thereof,  is  superior  to  a  chattel  mortgage 
given  on  a  mare  while  in  foal  by  the  stal- 
lion, and  registered  before  the  foal  is 
dropped.     Sims  v.  Bradford,  12  Lea,  434. 

I'he  lien  of  a  garage-keeper  for  storage 
of  an  automobile  at  the  request  of  a  mort- 
gagor in  possession  is  also  subordinate,  in 
the  absence  of  a  statutory  provision  to  the 
contrary,  to  the  prior  chattel  mortgage, 
although  the  mortgagee  had  knowledge 
that  the  mortgagor  was  keeping  the  ma- 
chine in  the  public  garage.  Adler  v.  God- 
frey, 153  W'is.  186,  140  N.  W.  1115. 

And  the  statutory  lien  of  a  common 
carrier  for  the  transportation  of  a  portable 
"merry-go-round"  at  the  request  of  a  mort- 
gagor in  possession,  whom  the  mortgagee 
allows  to  move  the  property  from  place  to 
place,  for  use,  withm  the  state,  is  subject 
and  inferior  to  the  lien  of  a  prior,  duly 
filed  mortgage,  of  which  the  carrier  also 
had  actual  notice.  Owen  v.  Burlington, 
C.  R.  &  N.  R.  Co.  11  S.  D.  153,  74  Am.  St. 
Rep.  786,  76  N.  W.  302. 

Where  the  section  of  the  lien  law  giving 
a  warehouseman  a  lien  on  goods  deposited 
and  stored  with  him,  for  his  storage  chargea, 
gives  no  preference,  and  states  nothing 
tending  to  show  that  the  lien  of  a  ware- 
houseman is  to  be  preferred  over  a  prior 
lien,  while  other  sections  of  the  law  con- 
tain clauses  stating  when  the  lien  may  or 
may  not  have  priority  over  other  liens,  it 
may  be  inferred  that  the  legislature  did 
not  intend  to  give  a  warehouseman  a  pref- 
erential lien  for  goods  stored  over  that  of 
a  prior,  duly  filed  chattel  mortgage.  Al 
len  v.  Becket,  84  N.  Y.  Supp.  1007;  Sing 
er  Mfg.  Co.  v.  Becket,  85  N.  Y.  BuJ)?,  391, 
L.R.A.1915D. 


So,  a  warehouseman  has  no  lien  on  per- 
sonal property  for  storage,  as  against  the 
holder  of  a  prior,  duly  nled  chattel  mort- 
gage which  prohibits  a  removal  of  the  goods 
from  the  residence  of  the  mortgagor,  with- 
out the  consent  of  the  mortgagee.  Bau- 
mann  v.  Jefferson,  4  Misc.  147,  23  N.  Y. 
Supp.  685. 

And  under  a  statute  giving  a  warehouse- 
man a  lien  on  goods  deposited  and  stored 
with  him,  for  his  storage  charges,  and 
providing  that  he  may  retain  such  goods 
until  his  lien  is  paid,  the  lien  of  a  ware- 
houseman on  goods  covered  by  a  duly  filed 
chattel  mortgage  and  stored  with  him  by 
the  mortgagor,  without  the  knowledge  or 
consent  of  the  mortgagee,  and  in  violation 
of  a  covenant  in  the  mortgage  to  the  effect 
that  the  mortgagor  would  not  remove  the 
mortgaged  property  from  the  premises 
where  it  then  was  without  the  consent  in 
writing  of  the  mortgagee,  and  that,  in  the 
event  of  the  property  being  so  removed, 
the  sum  then  renmining  unpaid  should 
become  due,  and  the  mortgagee  be  entitled 
to  the  immediate  possession  of  the  prop- 
erty,— is  subordinate  to  the  lien  of  the 
mortgage.     Allen  v.  Becket,  supra. 

Likewise,  a  statutory  warehouseman's 
lien  on  furniture  covered  by  a  duly  filed 
chattel  mortgage  forbidding  removal  of 
the  property  from  the  house  in  which  it 
was  when  mortgaged,  which  furniture  had 
been  stored,  without  the  knowledge  or  con- 
sent of  the  mortgagee,  by  the  mortgagor 
in  possession  after  default,  when  the  mort- 
gagee's title  and  right  to  immediate  pos- 
session had  become  absolute,  is  subordin- 
ate to  the  lien  of  the  chattel  mortgage. 
Baumann  v.  Post,  26  Abb.  N.  C.  184,  16 
Daly,  386,  12  N.  Y.  Supp.  213. 

And  a  warehouseman  with  whom  a 
mortgagor,  without  the  knowledge  or  as- 
sent of  the  mortgagee,  has  stored  mort- 
gaged goods,  after  default,  and  when  the 
mortgagee's  title  and  right  to  immediate 
possession  have  become  absolute,  has  no 
lien  on  the  goods  as  against  the  mortgagee. 
Eislor  V.  Union  Transfer  &  Storage  Co.  16 
Daly,  456,  12  N.  Y.  Supp.  732. 

^d   a   statute   providing   that   a  ware- 
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erty.  On  April  11,  1911,  Russell  wrote 
plaintiff  for  its  written  consent  to  a  sale 
of  the  mortgaged  engine,  receiving  a  reply 
dated  April  15,  1911,  in  effect  withholding 
consent  until  it  could  investigate  and  until 
certain  conditions  were  complied  with.  Rus- 
sell, however,  took  no  further  steps  to  ob- 
tain such  written  consent,  and  sold  it  to 
Arbogast,  for  valuable  consideration,  who 
bought  with  notice  of  the  encumbrance. 
Arbojrtist  thereafter  consulted  Boyle  Broth- 
ers, machinists,  at  Jamestown,  as  to  re- 
pairing the  engine,  and  one  of  them  went 
to  Russell's  place,  where  the  machine  still 
remained,  and  inspected  the  same  as  to  the 
probable  cost  of  overhauling,  rebuilding, 
and  putting  it  in  suitable  condition,  and 
made  an  estimate  that  to  do  so  would  cost 
in  the  neighborhood  of  $800.  Defendants 
Boyle  Brothers,  were  then  engaged  by  Ar- 
bogast, with  the  knowledge  and  acquiescence 
of  Russell,  to  move  the  engine  to  the  ma- 
chine shop  of  BoyJe  Brothers  for  repairs 
and  rebuilding  the  engine,  which  was  there- 
after completed  at  an  expense  for  labor, 
material,  and  repairs  and  incidental  ex- 
penses, totaling  $882.11,  and  incurred  be- 
tween April  27  and  May  26,  1911,  and  for 


which  amount  a  blacksmith's  lien  was  soon 
filed  by  Boyle  Brothers  against  Arbogast, 
Russell,  and  the  Reeves  Company,  by  the 
filing  of  an  affidavit  of  lien,  accompanied 
with  an  itemized  and  verified  statement  of 
all  labor  and  items  of  material  and  charge 
entering  into  the  account.  Written  notice 
of  this  was  at  once  given.  Plaintiff  there- 
upon demanded  possession  from  Boyle 
Brothers,  who  had  at  all  times  since  the 
completion  of  the  work  retained  possession 
of  the  engine,  and  upon  their  refusal  there- 
of the  property  was  taken  under  warrant  of 
foreclosure.  Boyle  Brothers  in  defense 
pleaded  their  artisan's  lien  and  possession 
for  the  purpose  of  foreclosure  thereof,  and 
asked  that  their  lien,  claimed  both  under 
§  6295,  Rev.  Codes  1906,  Comp.  Laws  1913, 
§  6877,  and  chapter  168,  Laws  of  1907,  be 
adjudged  to  be  a  prior  lien  to  the  mortgage 
of  the  plaintiffs.  With  this  question  of 
priority  of  liens,  plaintiff  seeks  to  raise  the 
following  questions:  (1)  Whether  an  arti- 
san's lien  takes  priority  over  a  mortgage  of 
record  on  the  property  liened;  and  (2) 
whether  chapter  168  of  the  Session  Laws 
of  1907,  amending  §  6295,  Rev.  Codes  1905, 
i  Comp.  Laws  1913,  §  6877,  passed  after  this 


houseman's  lien  may  be  enforced  ^'against 
all  goods  belonging  to  others  which  have 
been  deposited  at  any  time  by  the  person 
who  is  liable  as  debtor  for  the  claims  in 
regard  to  which  the  lien  is  asserted,  if 
such  person  had  been  bo  intrusted  with 
the  possession  of  the  goods  that  a  pledge 
of  the  same  by  him  at  the  time  of  the  de- 
posit to  one  who  took  the  goods  in  good 
faith  for  value  w^ould  have  been  valid," — 
gives  a  warehouseman  no  lien,  as  against 
the  mortgagee  in  a  prior,  duly  filed  mort- 
gage, on  property  deposited  with  him  by 
the  mortgagor.  Ludwig,  B.  &  Co.  v.  Roth, 
67  Misc.  458,  123  N.  Y.  Supp.  191. 

But  under  a  statute  giving  the  keeper 
of  a  hotel  a  lien  upon,  while  in  his  pos- 
session, and  the  right  to  detain,  property 
brought  upon  his  premises  by  a  guest, 
for  the  proper  charges  due  from  the  guest 
on  account  of  his  accommodation,  etc.,  un- 
less the  hotel  keeper  knew  that  the  property 
was  not,  when  brought  upon  his  premises, 
legally  in  the  possession  of  the  guest,  or 
had  notice  that  the  property  was  not  then 
the  property  of  the  guest, — a  hotel  keeper, 
in  the  absence  of  actual  notice  of  the  ex- 
istence of  a  chattel  mortgage  in  default, 
on  property  brought  by  a  guest  to  the 
hotel,  has  a  lien  on  the  property,  superior 
to  the  mortgage,  although  the  mortgage  is 
duly  filed  so  as  to  give  statutory  construc- 
tive notice  to  "creditors,  purchasers,  and 
subsequent  mortgagees;"  the  lien  claimant 
not  being  either  a  creditor,  purchaser,  or 
subsequent  mortgagee  within  the  meaning 
of  this  statute.  Matthews  v.  Victor  Ho- 
tel Co.  74  Misc.  426,  132  N*  Y.  Supp.  375, 
afiirmed  without  opinion  in  150  App.  Div. 
928,  135  N.  Y.Supp.  1127. 
L.R.A.1915D. 


Generally,  as  to  the  lien  of  an  innkeeper 
on  property  of  a  third  person  in  possession 
of  a  guest,  see  note  to  Horace  Waters  & 
Co.  V.  Gerard,  24  L.R.A.(N.S.)  968. 

2.  Lien  of  producer. 

In  Sheeks-Stephcns  Store  Co.  v.  Rich- 
ardson, 76  Ark.  282,  88  S.  W.  983,  it  was 
held  that  a  statutory  laborer's  lien  on 
cotton  for  the  price  of  his  labor  in  pro- 
ducing it  was  superior  to  a  chattel  mort- 
gage on  the  crop  of  cotton  to  be  grown. 
The  court  said:  "When  the  work  of  the 
laborer  does  not  produce  the  thing  upon 
which  he  labors,  he  takes  a  lien,  but  it 
is  subject  to  prior  liens.  But  when  the  lab- 
or for  which  a  lien  is  claimed  produces  the 
thing  upon  which  a  lien  is  claimed,  then  no 
lien  can,  under  the  statute,  be  prior  to  that. 
No  lien  upon  a  crop  can  be  prior  to  that 
which  the  statute  gives  the  laborer  who 
prepares  the  ground,  plants  and  produces 
the  crop,  for  his  lien  attaches  as  soon  as 
the  crop  comes  into  existence,  which  is  as 
soon  as  any  lien  can  attach.  The  lien  of  a 
mortgagee  does  not  attach  to  a  crop  until 
it  is  produced,  and  therefore  cannot  be 
prior  to  the  lien  which  the  statute  gives 
the  laborer  who  produces  it." 

But  in  Betts  v.  Ratliff,  50  Miss.  .561,  it 
was  held  that  a  statutory  lien  on  a  crop 
for  the  wages  of  a  laborer  producing  it 
could  not  be  superior  to  a  chattel  mort- 
gage given  before  the  passage  of  the  stat- 
ute, as  "the  legislature  could  not  create 
a  statutory  lien  which  would  impair  a 
prior  lien  expressly  permitted  by  law." 

Generally,  as  to  the  sale  or  mortgage  of 
future  crops,  see  note  to  Dickey  v.  Waldo, 
23  L.R.A.  449.  A.  C.  W. 
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mortgage  lien  had  accrued,  and  in  express 
terms  declaring  that  ''said  lien  shall  have 
priority  over  all  other  liens,  chattel  mort- 
gages, or  encumhrances  against  said  per- 
sonal property,"  and  providing  the  method 
for  the  perfecting  of  the  artisan's  lien  with- 
out retention  of  possession  of  property,  is 
constitutional.  Appellant  asserts  said  chap- 
ter 168  to  be  unconstitutional  on  several 
grounds  alleged.  For  reasons  hereinafter 
stated,  we  find  it  unnecessary  to  pass  upon 
any  constitutional  question,  so  any  state- 
ment of  appellant's  claims  in  this  respect 
is  needless. 

Section  6295,  Rev.  Codes  1905,  Comp. 
Laws  1913,  §  6877,  which  does  not  declare 
priority  of  an  artisan's  lien  over  recorded 
mortgages  or  encumbrances,  was  the  only 
statute  on  the  subject  in  1906,  at  the  time 
plaintiff's  lien  became  effective.  Chapter 
168,  Laws  of  1907,  became  effective  a  year 
after  this  mortgage  was  given,  and  in  ex- 
press terms  granted  artisans'  liens  priority 
over  mortgages.  Whether  this  priority  is 
granted  as  to  mortgages  taken  and  in  force 
before  its  passage  is  one  question  arising, 
but  for  the  purposes  of  this  suit  we  shall 
assume  the  statute  to  be  retrospective  in 
this  instance,  and  as  in  terms  making  the 
artisan's  lien  superior  to  the  mortgage  lien. 
Wliether  the  statute  is  thus  retrospective  or 
not  is  immaterial,  under  the  larw  controlling 
this  decision.  In  construing  statutes  on 
liens,  the  first  consideration  is  whether  the 
lien  is  one  given  at  common  law,  or  is  in 
stead  dependent  for  its  existence  solely  upon 
the  terms  of  the  statute.  Where  the  stat- 
ute is  merely  declaratory  of  the  common 
law,  it  is  construed  together  with,  and  in 
the  light  of,  the  common  law;  the  legisla- 
ture being  presumed  to  know  the  common 
law  on  the  subject  and  to  enact  the  statute 
as  merely  declaratory  thereof,  and  to  be  so 
interpreted  in  the  light  of  its  origin  and 
common -law  definition,  where  the  statute 
does  not  depart  from  the  governing  common- 
law  principles.  And  this  here  applies,  as 
artisans'  liens  are  a  creation  of  the  common 
law,  and  not  a  special  lien  originating  un- 
der, and  dependent  upon,  statute  for  their 
creation  and  existence.  This  is  ably  dis- 
cussed and  is  the  settled  law  of  this  state 
under  the  opinion  of  this  court  by  Justice 
Corliss  in  Garr  v.  Clements,  where  the  ar- 
tisan's lien  law  declared  by  chapter  88  of 
the  Laws  of  1890  was  sustained  as  constitu- 
tional on  the  ground  (equally  applicable  to 
the  legislation  before  us)  that  the  statute 
merely  declared  the  existing  law  on  the 
same  subject,  or,  in  other  words,  that,  with- 
out the  statute,  the  lien  of  the  common  law 
would  exist  under  the  facts  of  that  case 
the  same  as  with  it,  and  that  portion  of  the 
Laws  of  1890  corresponding  to  chapter  168 
L.R.A.1915D. 


of  the  Laws  of  1907,  granting  priority  to 
the  artisan's  lien,  was  not  innovation,  and 
did  not  create  any  new  rights  not  already 
enjoyed  and  in  existence  at  common  law  at 
the  time  the  statute  became  operative.  This 
statute  of  1890  was  repealed  by  the  enact- 
ment of  the  Code  of  1895  (see  paragraph 
12,  p.  1519);  §  6295  taking  its  place  as 
§  4844  of  the  Code  of  1895.  But  chapter  88 
of  the  Laws  of  1890  (almost  identical  with 
chapter  168  of  the  Laws  of  1907)  was 
passed  upon  in  Garr  v.  Clements,  4  N.  D. 
559,  62  N.  W.  640.  Our  earliest  enactment 
on  the  subject  was  subdivision  2  of  §  1814 
of  the  Revised  Codes  of  Dakota  territory 
1877,  which,  like  §  6295,  Rev.  Codes  1905, 
Comp.  Laws  1913,  §  6877,  did  not,  even  by 
inference,  declare  the  artisan's  lien  to  be  a 
prior  lien  to  the  mortgage.  The  same  was 
nevertheless,  in  Garr  v.  Clements,  held  su- 
perior to  the  mortgage  lien,  as  entitled  at 
common  law  to  such  priority,  though  the 
statute  of  1890  was  the  one  directly  passed 
upon,  and  such  holding,  and  the  reasoning 
upon  which  it  is  based,  are  equally  applica- 
ble to  §  6295,  Rev.  Codes  1905,  Comp.  Laws 
1913,  §  6877,  which  section  must  be  held 
to  grant  the  artisan  a  superior  lien  to  that 
of  the  mortgagee,  ^en  though  the  same  is 
not  declared  by  statute.  And  such  was  the 
law  in  1906,  when  plaintiff  took  this  mort- 
gage. 

So,  without  any  reference  to  chapter  168, 
Laws  of  1907,  plaintiff's  mortgage  must  be 
held  to  be  subordinate  to  the  lien  of  de- 
fendants, as  such  was  the  law  at  the  time 
the  mortgage  was  taken,  where  the  party 
entitled  to  the  lien  has  retained  possession, 
as  have  defendants,  at  all  times  after  the 
completion  of  the  work.  And  this  is  deci- 
sive of  the  rights  of  appellant,  as  chapter 
168  of  the  Laws  of  1907,  if  applicable,  is 
but  declaratory  of  the  equivalent  of  §  6295, 
Rev.  Codes  1905,  Comp.  Laws  1913,  §  6877, 
as  supplemented  by  the  common  law  con- 
cerning priority,  which  by  express  terms  it 
purports  to  amend.  It  consists,  among 
other  things,  in  declaring  the  procedure  nec- 
essary for  the  perfection  and  foreclosure  of 
the  lien;  the  notice  therein  provided  for 
perhaps  being  inspired  by  what  is  said  in 
Garr  v.  Clements,  4  N.  D.  559,  on  page  564, 
62  N.  W.  640,  where  a  defect  in  the  statute 
of  1890,  in  failing  to  provide  notice  to  be 
given  to  mortgagees  of  record,  Is  pointed 
out.  It  is  not  necessary,  therefore,  to  pass 
upon  the  constitutionality  of  chapter  168  of 
the  Session  Laws  of  1907,  although  defend- 
ants have  also  perfected  their  lien  by  filing 
their  lien  statement  and  account  thereunder. 
It  may  be  assumed  that  such  statute  is  un- 
constitutional and  void  in  its  entirety,  but 
yet  Boyle  Brothers  are  entitled  to  prevail 
under  their  lien,  dependent  on  poBsession, 
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which  would  then  be  valid  under  §  6295, 
Rev.  Codes  1905,  Comp.  Laws  1913,  §  6877, 
they  having  at  all  times,  after  completion 
of  this  work,  retained  possession  of  the  per- 
sonal property  upon  which  the  work  was 
performed  under  a  claim  of  lien  therefor, 
demanding  payment  of  their  charges  for 
labor,  material,  and  repairs.  If  §  168  is 
constitutional,  Boyle  Brothers,  having 
strictly  complied  therewith,  are  then  cer- 
tainly entitled  to  prevail,  as  possessing  a 
prior  lien,  not  only  declared  by  common 
law,  but  expressly  defined  by  chapter  168, 
Laws  of  1907.  Plaintiff  is  tlius  caught 
upon  one  horn  or  the  other  of  the  dilemma, 
one  or  the  other  of  which  he  must  choose. 
Hence  he  is  in  no  position  to  exact  a  holding 
upon  the  constitutionality  of  the  law  of 
1907,  as  any  discussion  thereof  must  be 
unnecessary  to  a  decision.  Under  such  cir- 
cumstances, it  is  the  duty  of  the  court  to 
refrain  from  passing  upon  constitutional 
questions. 

This  likewise  disposes  of  whether  appel- 
lant waived  its  rights  under  its  mortgage. 
The  holding  that  tlie  artisan's  lien  in  any 
event  is  prior  to  the  mortgage  lien  is  the 
equivalent  of  deciding  that  appellant  had 
no  rights  to  waive  under  its  mortgage. 

Nor  is  there  any  merit  in  appellant's  con- 
tention that  Arbogast,  in  buying  the  mort- 
gaged property  without  written  consent  hav- 
ing been  given  the  mortgagor  to  sell  the 
same,  could  acquire  no  right  or  interest 
sufficient  to  constitute  him  an  implied  agent 
of  the  mortgagee,  as  is  the  owner  of  mort- 
gaged property,  for  the  authorization  oi 
repairs  thereto,  whose  act  as  such  binds 
the  mortgagee  and  subordinates  the  mort- 
gage lien  to  that  of  the  artisan.  Russell 
acquiesced  in  the  contract  for  repairing, 
though  the  same  was  wholly  immaterial,  as 
Arbogast,  by  purchase  from  Russell,  became 
the  owner  of  said  property,  and  as  such 
enjoyed  all  rights  formerly  possessed  by 
Russell.  True,  the  sale  by  Russell,  without 
written  consent  of  the  plaintiff,  constituted 
commission  of  a  crime  by  the  seller  under 
§  9442,  Rev.  Codes  1905,  Comp.  Laws  1913, 
§  10248,  but  no  liability,  civil  or  criminal, 
unless  arising  by  implied  contract  from  pro- 
visions of  the  mortgage  of  record  (Ellestad 
v.  Northwestern  Elevator  Co.  6  N.  D.  88^03, 
69  N.  VV.  44),  was  assumed  by  the  pur- 
chaser by  a  mere  purchase  of  mortgaged 
property  (Sanford  v.  Duluth  &  D.  Elevator 
Co.  2  N.  D.  6-10,  48  N.  W.  434;  Black  v. 
Minneapolis  &  N.  Elevator  Co.  7  N.  D.  129- 
134,  73  N.  W.  90;  Willard  v.  Monarch  Ele- 
vator Co.  10  N.  D.  400-407,  87  N.  W.  996; 
Gorder  v.  Hilliboe,  17  N.  D.  281^284,  11*5 
N.  VV.  843;  Taugher  v.  Northern  P.  R.  Co. 
21  N.  D.  Ill,  112,  129  N.  W.  747).  And 
Arbogast  therefore  became  owner  thereof, 
L.R.A.1915D. 


and  as  such  could  repair  the  property  and 
subject  it  to  an  artisan's  lien  for  repairs 
so  authorized. 

The  judgment  appealed  from  is  affirmed. 

A  petition  for  rehearing  having  been  filed, 
Goss,  J.,  on  September  9,  1914,  handed 
down  the  following  additional  opinion: 

Appellant  filed  a  petition  for  rehearing, 
challenging,  as  judicial  legislation,  consid- 
eration by  the  court  of  the  common -law 
priority  of  this  common-law  artisan's  lien, 
and  maintaininig  that  because  of  §  6295, 
Rev.  Codes  1905,  Comp.  Laws  1913,  §  6877, 
in  terms  recognizing  an  artisan's  lien,  but 
silent  on  its  priority,  the  court  must  find 
that  no  priority  of  such  lien  can  exist,  and 
that  any  priority  must  be  given  by  statute 
under  §  6138,  Rev.  Codes  1905,  Comp.  Laws 
1913,  §  6714,  the  general  statute  concerning 
priority  of  liens  providing  that  "other 
things  being  equal,  different  liens  upon  the 
same  property  have  priority  according  to 
the  time  of  their  creation  except  in  cases 
of  bottomry  and  respondentia." 

In  other  words,  appellant  asserts  that,  in 
the  determination  of  this  question,  we  are 
limited  to  a  construction  of  statutes,  and 
cannot  resort  to  the  common-law  rights  of 
the  parties  to  determine  the  question  of 
priority,  where  the  statute  is  silent  thereon, 
and  counsel  cite  in  support  of  that  conten- 
tion §  4006,  Rev.  Codes  1905,  Comp.  Laws 
]913,  §  4331,  a  provision  of  the  Civil  Code, 
reading:  "In  this  state  there  is  no  common 
law  in  any  case  where  the  law  is  declared 
by  the  Codes." 

And  also  cite  §  10,509,  Rev.  Codes  1905, 
Comp.  Laws  1913,  §  11400,  next  to  the  last 
provision  of  the  Code  of  Criminal  Proce- 
dure, providing  that  "The  provisions  of  this 
Code  so  far  as  they  are  the  same  as  existing 
statutes,  must  be  construed  as  continuations 
thereof  and  not  as  new  enactments." 

From  these  statutes  appellant  reasons 
that  there  can  be  no  common  law  on  arti- 
san's liens,  the  Code  having  spoken  on  the 
subject  by  the  declaration  therein  provid- 
ing for  such  a  lien,  and  that,  treating 
§  10,509  as  a  general  provision  applicable 
to  all  the  Codes  and  all  Code  provisions, 
the  statutes  are  to  be  considered  as  con- 
tinuations of  statutes,  but  not  as  continua- 
tions of  the  common  law  in  all  instances, 
civil  and  criminal.  To  emphasize  this 
claim,  appellant  has  cited  §  5  of  the  Civil 
Code  of  California,  reading:  "The  provi- 
sions of  this  Code,  so  far  as  they  are  sub- 
stantially the  same  as  existing  statutes  or 
the  common  law,  must  be  construed  as  con- 
tinuations thereof  and  not  as  new  enact- 
ments." 

Under  this  California  Code  provision,  and 
its  construction  by  the  courts  of  that  state 
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(Quist  y.  Sandman,  154  Cal.  748,  99  Pac. 
204,  at  pages  207,  208;  Michaelson  v.  Fish, 
1  Cal.  App.  116,  81  Pac.  862;  Lux  v.  Hag- 
gin,  60  Cal.  255,  at  page  384,  10  Pac.  674; 
and  Sharon  v.  Sharon,  75  Cal.  1,  at  page 
13,  16  Pac  345),  statutes  are  but  continua- 
tions of  the  basic  common  law,  a  determi- 
nation of  rights  under  which  necessitates 
consideration  of  both  the  conunon  law  and 
the  statute  where  the  statute  is  either  silent 
or  ambiguous.  But  appellant  parallels  this 
provision  of  the  Civil  Code  of  California 
with  §  10,509,  Rev.  Codes  1905,  Comp.  Laws 
1913,  §  11400,  a  portion  of  our  Code  of 
Criminal  Procedure,  nearly  identical,  but 
omitting  the  phrase  of  the  California  Civil 
Code  provision  of  "or  the  common  law," 
and  therefore  contends  that  in  this  state  in 
no  instance  are  the  statutes  to  be  consid- 
ered as  continuations  of  the  common  law. 
It  is  urged  that  the  common  law  is  excluded 
by  our  Code  provision  4006,  Comp.  Laws 
1913,  §  4331,  reading:  ''In  this  state  there 
is  no  common  law  in  any  case  where  the 
law  is  declared  by  the  Codes." 

This  decision  then  narrows  to  the  ques- 
tion of  whether  the  common-law  priority 
still  exists,  notwithstanding  §  6295,  declar- 
ing a  lien  in  the  possessor  of  the  property 
with  the  right  of  possession  until  the 
charges  for  repairs  are  paid,  but  silent  on 
the  question  of  priority  of  such  lien,  unless 
governed  by  §  6138,  declaring  priority  of 
liens  according  to  time  of  creation,  ''other 
things  being  equal,"  and  §  6724,  Rev.  Codes 
1905,  Comp.  Laws  19^3,  §  7312,  that  "the 
rule  of  the  common  law  that  statutes  in 
derogation  thereof  are  to  be  strictly  con- 
strued has  no  application  to  this  Code. 
This  Code  establishes  the  law  of  this  state 
respecting  the  subjects  to  which  it  relates; 
and  its  provisions  are  to  be  liberally  con- 
strued with  a  view  to  effect  its  objects  and 
to  promote  justice." 

In  its  last  analysis  the  decision  resolves 
to  whether  the  provisions  of  our  Civil  Code 
are  to  be  considered  as  continuations  of  the 
common  law  as  well  as  continuations  o 
statute,  or  whether,  on  the  contrary,  the 
fact  that  a  common-law  lien  has  been  de- 
clared by  statute  makes  all  rights  then 
under  dependent  solely  on  the  statute,  with- 
out regard  to  common-law  incidents,  rights, 
or  history,  in  which  case  a  priority  that 
would  here  exist  under  the  same  circum- 
stances at  common  law  as  an  incident  to 
the  same  lien  given  by  common  law  as  here 
declared,  also  by  statute,  would  be  nega- 
tived and  defeated  by  the  mere  silence  of 
the  statute  ca  priority.  If  the  statute  is 
to  be  considered  as  but  a  continuation  of 
the  common-law  lien  without  regard  to  com- 
mon-law priority,  the  priority  still  exists; 
the  statute  then  declaring  the  lien  and  the 
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common  law  defining  priority.  If  the  stat- 
ute is  not  a  continuation  of  the  common 
law,  but  works  an  abolition  of  all  common 
law  on  the  subject,  inclusive  of  the  incident 
of  priority,  then  some  general  statute  must 
be  found  conferring  priority,  the  particular 
statute  giving  none,  otherwise  there  is  no 
priority  of  artisan's  liens  over  earlier  liens. 

The  conclusions  in  the  main  opinion  are 
sustained  by  all  authority,  and  appellant's 
attack  thereon  loses  all  force  in  the  face  of 
the  fact  that  common  law  is  by  statute 
(§§  4003^005,  Rev.  Codes  1905,  Comp. 
Laws  1913,  §§  4328-4330)  declared  to  be 
the  basic  law,  thereby  requiring  statutory 
enactment  to  be  considered  as  but  a  con- 
tinuation of  .the  common  law  as  to  civil 
rights  and  liabilities.  Section  4003  reads: 
"The  will  of  the  sovereign  power  is  ex- 
pressed: .  .  .  (4)  By  the  decisions  of 
the  tribunals  enforcing  those  rules  which, 
though  not  enacted,  form  what  is  known  as 
customary  or  common  law." 

And  §  4005  declares  what  shall  be  evi- 
dence of  such  common  law.  By  statute  the 
provisions  of  the  Civil  Code  are  to  be  con- 
sidered as  but  continuations  of  the  common 
law,  as  well  as  other  statutes,  and  no 
distinction  exists  in  this  respect  between 
this  state  and  California,  notwithstanding 
§  10509,  Rev.  Codes  1905,  Comp.  Laws 
1913,  §  11400.  Plainly  this  provision  of 
the  Code  of  Criminal  Procedure  can  have 
no  relation  to  or  bearing  upon  the  question 
of  whether  the  provisions  of  the  Civil  Code 
and  civil  statutes  are  to  be  considered  as 
continuations  of  the  common  law.  Each 
of  the  seven  Codes  was  passed  as  a  separate 
bill  in  the  Revision  of  1895  and  as  an  en- 
tirety. The  term  "Code,"  as  used  in  many 
places  in  each  of  the  seven  Codes,  must 
refer  solely  to  the  Code  of  which  it  was  a 
part  at  the  time  of  its  enactment,  and  this 
provision  has  reference  to  Criminal  Pro- 
cedure, and  is  not  a  general  provision 
applicable  to  all  the  seven  Codes  as  separ- 
ately enacted.  The  Code  provisions  rela- 
tive to  crimes  and  criminal  procedure,  as 
§§  8531-8538,  and  10509,  Comp.  Laws  1913, 
§§  9194-9201  and  11400,  prescribe  a  dif- 
ferent rule  as  to  such  than  generally  ap- 
plies to  civil  rights  and  remedies.  Our 
penal  statutes  undertake  to  and  do  define 
all  our  crimes,  and  our  Code  of  Criminal 
Procedure  in  the  main  declares  the  process 
of  administration  of  our  penal  statutes. 
But  it  is  vastly  different,  as  to  civil  rights 
and  liabilities,  to  completely  codify  which 
would  be  an  absolute  impossibility.  Mani- 
festly civil  statutes  must  be  regarded  as 
they  have  always  been  construed  to 
be,  but  continuations,  affirmances,  modi- 
fications, or  repeals  of  basic  common  law 
governing  principles,  and  to  be  interpreted 
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in  the  light  of  the  common  law  as  has  heen 
done  for  generations.  If  authority  is  need- 
ed for  our  conclusions^  the  following  will 
suffice : 

Unless  otherwise  provided  by  statute, 
all  "statutes  are  to  be  interpreted  in  the 
light  of  the  common  law  with  reference  to 
the  principles  of  the  common  law  in  force 
at  the  time  of  their  passage." 

"The  presumption  against  an  intent  to 
alter  existing  law  beyond  the  .immediate 
scope  and  object  of  the  enactment  under 
construction  applies  as  well  where  the  ex- 
isting law  is  statutory  as  where  it  is  pro- 
mulgated by  decisions." 

"The  principle  is  recognized  that  an  in- 
tent to  alter  the  common  law  beyond  the 
evident  purpose  of  the  act  is  not  to  be  pre- 
sumed. It  has  indeed  been  expressly  laid 
down  that  'statutes  are  not  presumed  to 
make  any  alterations  in  the  common  law 
further  or  otherwise  than  the  act  does  ex- 
pressly declare;  therefore,  in  all  general 
matters,  the  law  presumes  the  act  did  not 
intend  to  make  any  alterations,  for,  if  the 
Parliament  had  that  design,  they  would 
have  expressed  it  in  the  act'  that  'the  rules 
of  the  common  law  are  not  to  be  changed 
by  doubtful  implication.' "  Endlich,  In- 
terpretation of  Statutes,  §  127. 

"First  in  importance  ...  is  the  con- 
sideration of  what  was  the  rule  at  the 
common  law.  'To  know  what  the  common 
law  was  before  the  making  of  a  statute, 
whereby  it  may  be  seen  whether  the  stat- 
ute was  introductory  of  a  new  law  or  only 
affirmative  of  the  common  law,  is  the  very 
lock  and  key  to  set  open  the  windows  of  the 
statute.'  Further  as  a  rule  of  exposition 
statutes  are  to  be  construed  in  reference 
to  the  principles  of  the  common  law,  for  it 
is  not  to  be  presumed  that  the  legislature 
intended  to  make  any  innovation  upon  the 
common  law  further  than  the  case  ab- 
solutely required.  The  law  rather  infers 
that  the  act  did  not  intend  to  make  any 
alteration  other  than  what  is  specified  and 
besides  what  has  been  plainly  pronounced, 
for,  if  the  Parliament  had  had  that  design, 
it  is  naturally  said  that  they  would  have 
expressed  it."  Potter's  Dwarris  on  Statutes 
&  Constitutions,  p.  185. 

Concerning  which  rule  that  author 
quotes  Chancellor  Kent  as  follows:  "This 
has  been  the  language  of  courts  in  every 
age,  and,  when  we  consider  the  constant, 
vehement  and  exalted  eulogy  which  the 
ancient  sages  bestowed  upon  the  common 
law  as  the  perfection  of  reason  and  the 
best  birthright  and  noblest  inheritance  of 
the  subject,  we  cannot  be  surprised  at  the 
great  sanction  given  to  this  rule  of  con- 
stniction." 

Sections  454,  456,  of  Lewis's  Sutherland  ' 
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Statutory  Construction,  2d  ed,  Vol.  2,  an- 
nounce the  same  rule,  that  "in  all  doubt- 
ful matters,  and  when  the  statute  is  in 
general  terms,  it  is  subject  to  the  prin- 
ciples of  the  common  law,  it  is  to  receive 
such  construction  as  is  agreeable  to  that 
law  in  cases  of  the  same  nature.  A  stat- 
ute in  affirmance  of  a  rule  of  the  common 
law  will  be  construed  as  to  its  consequence 
in  accordance  with  such  law." 

See  Lavin  v.  Bradley,  1  N.  D.  291,  47 
N.  W.  384;  Parker  v.  First  Nat.  Bank,  3 
N.  D.  87,  64  N.  W.  313;  Garr  v.  Clements, 
4  N.  D.  659,  at  pages  562,  563,  62  N. 
VV.  640.  This  rule  is  here  applicable,  as 
the  statute  (§  6295)  declaring  the  right  to 
an  artisan's  lien  dependent  on  possession  ia 
but  declaratory  of  that  common-law  lien. 
"In  some  of  the  states  of  the  Union  the 
common  law  of  England  and  English  stat- 
utes enacted  prior  to  a  specific  time  have 
been  expressly  adopted  by  a  constitutional 
provision.  In  others  they  have  been  ad- 
opted by  statute."  8  Cyc.  373,  in  note  32 
of  which  mention  is  made  that  this  state 
has,  by  §§  4003,  4005,  and  4006,  by  stat- 
ute expressly  adopted  the  common  law  as 
the  fundamental  law,  except  as  modified 
or  supplanted  by  statute  or  ordinance. 
Section  6737,  Rev.  Codes  1905,  Comp.  Laws 
1913,  §  7325,  a  general  provision  of  the 
Code  of  Civil  Procedure,  also  in  express 
terms,  in  prescribing  the  rule  of  construc- 
tion of  civil  statutes,  recognizes  such  fact 
by  the  provision  that^"but  technical  words 
and  phrases  and  such  other  as  have  ac- 
quired a  peculiar  and  appropriate  meaning 
in  law,  or  are  defined  by  statute,  are  to 
be  construed  according  to  such  peculiar  and 
appropriate   meaning   or   definition." 

California  by  express  enactment  in  1850 
adopted  the  common  law  of  England,  evi- 
dently to  set  at  rest  any  question  of  con- 
flict between  whether  the  English  common 
law  or  the  civil  law,  in  force  in  the  adjoin- 
ing Mexican  territory,  and  once  in  effect 
in  such  parts  of  that  state  as  had  been 
Mexican  territory,  would  prevail.  See  the 
discussion  in  Lux  v.  Haggin,  69  Cal.  255, 
at  page  384,  10  Pac.  674.  As  to  the  stat- 
ute being  declared  to  be  but  a  continuation 
of  the  common  law,  to  be  construed  there- 
with, see  Sharon  v.  Sharon,  75  Cal.  1,  at 
page  13,  16  Pac.  345:  "But  the  purpose 
of  a  statute  can  only  be  derived  from  its 
words,  read  in  the  light  of  the  previous 
law.  If  it  is  so  confused  and  uncertain 
that  it  can  be  given  no  intelligible  mean- 
ing, we  must  consider  the  common  law  un- 
changed by  it,  .  .  .  and  it  is  a  cardinal 
rule  of  interpretation  that  the  common  law 
continues,  except  as  altered  by  the  statute." 

It  is  true  that  California  has  a  statute 
to  this  effect  (§  5  of  the  Civil  Code  of  that 
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state)  that  "the  provieione  of  this  Code, 
so  far  as  they  are  substantially  the  same  as 
existing  statutes  or  the  common  law,  must 
be  construed  as  continuations  thereof,  and 
not  as  new  enactments,"  which  statute 
has  been  in  force  since  1872,  and  that  we 
have  no  statute  explicitly  so  providing, 
but  the  omission  is  immaterial  as  to  civil 
rights  and  remedies  in  the  face  of  the  fact 
that  the  common  law  is  by  statute  adopted 
as  to  such  rights  and  liabilities;  the  stat- 
utes having  since  territorial  times  declared 
the  same  consequences  in  the  statutory 
provisions  that  *^he  evidence  of  the  com- 
mon law  is  found  in  the  decisions  of  the 
tribunals,"  and  "there  is  no  common  law 
in  any  case  where  the  law  is  declared  by 
the  Codes."  Sections  6  and  6,  Civil  Code 
of  1877,  and  §§  4005,  4006,  Rev.  Code. 
1905,  Comp.  Laws,  1913,  §§  4330,  4i331. 
Where  the  Codes  declare  the  law,  they  pre- 
clude application  of  the  common  law, 
which,  as  to  the  matter  covered  by  the 
Codes  during  the  existence  of  the  Code  pro- 
vision, becomes  nonexistent;  but,  inasmuch 
as  the  common  law  is  the  basis,  it  governs 
as  to  matters  wherein  the  law  is  not  so 
declared.  The  Codes  being  but  a  continua- 
tion of  the  common  law,  to  be  construed 
therewith  to  constitute  the  great  complete 
body  of  law,  •the  two  must  be  considered 
together,  where,  as  here,  the  Code  but  de- 
clares the  lien  already,  recognized  at  com- 
mon law,  and  is  silent  on  the  question  of 
priority  of  such  common- law  lien.  State 
ex  rel.  Morris  v.  Sullivan,  26  L.R.A.(N.S.) 
514,  and  note  (81  Ohio  St.  79,  90  N.  E.  146, 
18  Ann.  Cas.  139). 

But  counsel^  in  support  of  his  contention, 
would  emphasize  the  fact  that  the  terri- 
torial statute  declared  no  priority  of  this 
lien,  and  that  by  the  Laws  of  1890  priority 
was  granted,  which  provision  was  repealed 
in  the  Revision  of  I895j  which  priority  pro- 
vision has  been  again  expressly  re-enacted 
by  chapter  168  of  the  Laws  of  1907;  and 
counsel  inquires  how  the  double  repeal  and 
enactment  on  priority  can  be  considered 
other  than  as  evidencing  a  successive  legis- 
lative expression  of  denial  and  reafiirmance 
of  priority,  and  that  the  lieu  by  mortgage 
of  the  appellant  having  attached  at  a  time 
when  priority  of  artisans'  liens  was  thus 
refused  recognition  and  by  inference  denied, 
upon  what  basis  can  it  be  found  that  a  lien 
at  common  law  could  exist  during  such 
interval?  In  territorial  times,  and  until 
the  enactment  of  the  statute  of  1890  grant- 
ing it,  priority  existed  at  common  law,  as 
is  held  in  Garr  v.  Clements,  4  N.  D.  559, 
62  N.  W.  640.  Upon  repeal  of  the  statute 
of  1890,  no  mention  of  priority  being  made 
in  the  repealing  statute,  and  there  being 
nothing  to  positively  evidence  a  legislative 
L.R.A.1915D. 


intention  to  the  contrary,  the  common-law 
rule  as  to  priority  was  revived;  "the  repeal 
of  the  statute  which  abrogated  a  common- 
law  rule  revives  that  rule."  Beaven  v. 
Went,  155  111.  592,  31  L.R.A.  85,  41  N.  E. 
91;  Baum  v.  Thomas,  150  Ind.  378,  65 
Am-  St.  Rep.  368,  50  N.  E.  357;  Burleigh 
County  V.  Rhud,.  23  N.  D.  362,  136  K  W. 
1082;  Lewis's  Sutherland,  Stat.  Constr. 
§  294,  quoting  above  rule  and  declaring 
same  applicable,  "even  though  there  is  a 
statute  that  a  repeal  of  the  repealing  act 
shall  not  revive  the  act  repealed,"  similar 
to  §  6739,  Rev.  Codes  1905,  Comp.  Laws 
1913,  §  7327,  identical  with  §  20  of  Civil 
Code  of  California,  in  force  since  1872. 
"Where  a  statute  repeals  the  common  law 
and  is  then  itself  repealed,  the  common 
law  is  revived,  and  the  authorities  say 
that,  if  a  statute  that  is  declaratory  of  the 
common  law  is  repealed,  the  common  law 
more  clearly  remains  in  force  for  the  rea- 
son that  the  statute  is  an  aHirmance  of 
it."  Harper  v.  Middle  States  Loan,  Bldg. 
&  Constr.  Co.  55  W.  Va.  149,  46  S.  E.  817, 
2  Ann.  Cas.  42,  at  page  45;  Endlich,  Inter- 
pretation of  Statutes,  §  475. 

Under  this  rule  and  the  presumption 
that  the  common  law  is  abrogated  by 
statute  only  so  far  as  is  necessary  to  give 
force  to  the  statute  and  the  legislative 
intent  thereby  and  no  farther  (State  ex 
rel.  Morris  v.  Sullivan,  81  Ohio,.  79,  26 
L.R.A.(N.S.)  514,  90  N.  E.  146,  18  Ann. 
Cas.  139;  Chicago  &  E.  R.  Co.  v.  Ludding- 
ton,  175  Ind.  35,  91  N.  E.  939,  93  N. 
E.  273,  citing  much  authority),  the  terri- 
torial statute  (subdivision  2,  §  1814,  of 
Civil  Codes  of  1877)  did  not  efface  the  com- 
mon-law priority  of  artisans'  liens.  Chap- 
ter 88,  Laws  of  1890,  by  declaring  that 
priority,  was  but  declaratory  of  the  pre- 
vailing common  law,  and  repeal  of  the 
Laws  of  1890,  instead  of  leaving  no  law  on 
the  subject,  revived  or  made  applicable  the 
common  law,  and  such  was  the  situation 
when  this  appellant's  mortgage  was  taken. 
That  the  legislature  has  by  chapter  168, 
Laws  of  1907,  again  re-enacted  the  com- 
mon-law provision  of  priority  is  of  no  con- 
sequence as  a  legislative  construction  on 
the  question  or  otherwise.  If  it  be  assumed 
to  be  a  legislative  construction  as  con- 
tended, it  is  not  binding  on  the  courts,  as 
it  is  beyond  legislative  power  or  province 
to  interpret  retrospectively  by  legislative 
act  prior  statute  or  common  law.  The 
duty  and  power  of  interpretation  of  past 
legislative  enactment  lies  in  the  courts 
alone.  But  against  revival  of  the  common 
law  it  is  contended  that  the  legislature 
cannot  be  presumed  to  have  needlessly  de- 
clared a  statutory  priority  when  a  common- 
law  priority  existed,  and  on  that  assump- 
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tion  it  is  urged  that  no  priority  existed 
before  1890,  or  during  the  interval  from 
January  1,  1896  to  1907.  If  appellant's 
basis  of  exclusion  from  common  law  by  the 
statute  of  every  subject  touched  upon  by 
statute  is  accepted,  this  rule  would  be  ap- 
plicable. But,  the  civil  statutes  being  but 
continuations  of  the  prior  common  law,  to 
be  construed  therewith,  the  fact  that  a  stat- 
ute declares  one  incident  of  the  common 
law  on  the  subject  does  not  of  itself  and 
alone  signify  an  exclusion  of  all  other  com- 
mon law  touching  rights  on  which  the 
statute  is  silent.  Nearly  all  the  substan- 
tive law  as  contained  in  our  Civil  Code 
is  but  declaratory  of  established  and  prior 
existing  common  law,  a  fact  which  of  it- 
self establishes  such  legislation  to  be  need- 
less, except  to  render  the  same  accessible 
and  easy  of  reference, — the  principle  bene- 
fit of  our  codification  of  a  small  portion 
of  common-law  principles.  Appellant  in- 
sists that  the  general  statute  as  to  priority 
of  liens  (§  6138,  Rev.  Codes  1905,  Comp. 
Laws  1913,  §  6714,  first  foimd  as  §  1711, 
Civil  Code  of  1877),  declaring  that,  "other 
things  being  equal,  different  liens  upon  the 
same  property  have  priority  according  to 
the  time  of  their  creation,"  here  controls 
to  exclude  any  common-law  priority.  This 
statute  is  but  another  principle  of  the  com- 
mon law  codified.  By  its  terms  only  when 
''other  things  being  equal"  is  it  applicable. 
The  exception  made  is  to  exempt  from  its 
application  instances,  as  here,  where  other 
things  are  not  equal,  in  that  the  lien 
recognized  by  statute  has  a  common- law 
origin.  Adjudications  on  statutory  liens 
are  in  no  wise  applicable.  Hence  Moher 
V.  Rasmusson,  12  N.  D.  71,  95  N.  W.  152, 
concerning  a  purely  statutory  thresher's 
lien,  is  not  in  point,  and  the  same  is  true 
with  First  Nat.  Bank  v.  Scott,  7  N.  D. 
312,  76  N.  W.  254,  as  to  an  agister's  stat- 
utory lien.  Manifestly  a  lien,  dependent 
solely  on  the  statute  for  its  creation  and 
priority,  is  measured  in  such  respects  by 
the  enactment  as  its  source  and  definitive 
of  rights  thereunder.  This  distinction  has 
already  been  made  between  statutory  and 
common -law  liens  in  our  decisions.  Lavin 
v.  Bradley,  1  N.  D.  291,  at  page  296,  47 
N.  W.  384,  where  the  following  is  found: 
"In  construing  the  seed  lien  statute,  the 
fact  must  not  be  overlooked  that  the  lien 
given  is  wholly  statutory  in  its  nature  and 
origin.  It  was  unknown  at  common  law, 
and  hence  can  neither  be  acquired  nor  en- 
forced unless  there  has  been  substantial 
compliance  with  the*  act  of  the  legislature 
from  which  the  lien  arises;"  quoted  in 
Parker  v.  First  Nat.  Bank,  3  N.  D.  87, 
54  N.  W.  313,  and  distinguished  again  in 
L.R.A.1915D. 


Garr  v.  Clements,  4  N.  D.  559,  at  pages  562, 
563,  62  N.  W.  640. 

There  the  statute  was  upheld  as  not  by 
retrospective  operation  according  to  its 
provisions  abrogating  obligation  of  con* 
tracts,  because  at  common  law, .  in  the  ab- 
sence of  the  statutory  priority  by  statutes 
of  1890,  priority  existed  under  the  terri- 
torial Code  of  1877;  "An  unbroken  line  of 
authority,  a  settled  rule  of  the  common 
law,  sound  principle,  and  a  dt^  regard  for 
business  convenience,  all  join  to  sustain  this 
statute." 

The  same  reasons  sustain  our  holding  of 
a  common-law  priority  of  artisans'  liens  in 
1906  when  appellant's  contract  lien  became 
effective.  Our  statute  of  1907  is  not,  there- 
fore, retrospective  in  operation  as  to  ap- 
pellant's contract  rights  in  the  priority. 
Neither  does  Duncan  v.  Great  Northern  R. 
Co.  17  N.  D.  610,  19  L.R.A.(N.S.)  952,  118 
N.  W.  826,  hold  contrary  to  our  conclti- 
sions.  Instead  it  recognizes  that  an  ex- 
emption from  liability  may  arise  to  ex- 
onerate a  common  carrier  as  to  goods  re- 
ceived for  transportation  in  other  instances 
than  those  declared  by  §  5690,  Rev.  Codes 
1905,  Comp.  Laws  1913,  §  6253,  and  in  do- 
ing so  resort  to  common-law  principles  is 
approved.  In  addition  to  the  express  condi- 
tions enumerated  in  the  statute  as  exoner- 
ating the  carrier,  the  court  say^:  "Where 
the  shipper  interferes  with  the  property  aft- 
er accepted  by  the  railway  company,  and  the 
loss  is  occasioned  by  such  interference,  it 
may  well  be  contended  that  the  carrier  is 
also  relieved." 

The  court  there  divided  on  whether  the 
statute  in  question  Was  intended  as  a  com- 
plete codification  or  in  part  a  departure 
from  the  common  law,  in  eflfect  thereby  rec- 
ognizing the  necessity  of  the  construction  of 
the  statute  in  the  light  of  the  common  law 
as  to  the  carrier's  liability.  The  case  is  to 
such  extent  authority  against  appellant's 
contention.  Nor  are  the  South  Dakota 
holdings  of  Banbury  v.  Sherin,  4  S.  D.  88, 
55  N.  W.  724,  and  McClain  v.  Williams,  11 
S.  D.  227,  49  L.R.A.  610,  74  Am.  St.  Rep. 
791,  76  N.  W.  930,  contrary  to  principles 
here  announced.  These  holdings  are  that 
the  statutes  under  consideration  there  cov- 
ered the  case  and  thereby  excluded  the  com- 
mon-law contentions  urged,  and  in  the  last 
case  it  was  held  also  that,  if  the  ambigu- 
ous statute  under  construction  be  consid- 
ered supplemented  by  the  common  law  as  to 
rights  of  third  persons  under  consideration, 
the  whole  statute  itself  would  be  void  as 
unconstitutional,  and  hence  such  an  inter- 
pretation was  adopted  as  would  uphold  the 
statute,  and  it  was  held  not  to  cover  the 
property  of  third  persons.  This  was  re- 
marked as  an  aid  or  added  reason  for  that 
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holding  on  an  ambiguous  statute.  McClain 
V.  Williams,  like  Duncan  v.  Great  Northern 
R.  Co.  supra,  may  well  be  considered  as 
authority  inferentially  contrary  to  appel- 
lant's contention. 

The  petition  for  rehearing  is  denied. 

Spalding,     Ch.  J.: 

I  concur  in  denying  petition  for  rehear- 
ing. 


VERMONT  SUPREME  COURT. 

E.  F.  JOHNSON 

V, 

RICHARD  BEATTIB. 

(— .  Vt.  — ,  93  Atl.  260.) 

lilmitation  of  actions  —  failure  to  re- 
tarn  attachment  ~-  when  runs. 

The  statute  of  limitations  begins  to  run 
against  an  action  to  recover  damages  from 
a  sheriff  for  failure  to  return  an  attach- 
ment, when  the  return  is  due,  although  the 
full  amount  of  injury  cannot  be  ascertained 
until  the  release  some  time  later  of  prior 
liens  on  a  portion  of  the  property. 

(February  6,  1916.) 

fj*  XCEPTIONS  by  plaintiff  to  a  ruling  of 
L  the  County  Court  for  Essex  County 
made  during  the  trial  of  an  action  brought 
to  recover  damages  for  failure  to  return  an 
attachment,  sustaining  defendant's  demur- 
rer to  plaintiff's  replication.     Overruled. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Carney  &  Blake  for  plaintiff. 

Messrs.  C.  R.  Powell,  and  Simonds, 
Searles  &  Graves,  for  defendant: 

An  action  upon  the  case,  for  the  negli- 
gence or  misconduct  of  an  officer,  lies  im- 
mediately, as  for  suffering  an  escape,  ne- 
glecting to  arrest  the  debtor,  to  attach  his 
goods,  or  to  return  the  writ. 

Miller  v.  Adams,  16  Mass.  455;  Lambert 
V.  McKenzie,  135  Cal.  100,  67  Pac.  6;  Peck 
V.  Hurlburt,  46  Barb.  559;  Betts  v.  Norris, 
21  Me.  314,  38  Am.  Dec.  264;  Hall  v.  Tom- 
linson,  6  Vt.  228;  Bell  v.  Roberts,  13  Vt. 
582;  McKay  v.  Coolidge,  218  Mass.  65,  52 
L.R.A.(N.S.)  701,  106  N.  E.  455;  Bank  of 
Hartford  County  v.  Waterman,  26  Conn. 
324;  Lycoming  F.  Ins.  Co.  V.  Batcheller, 
62  Vt.  148,  19  Atl.  982. 

Note.  —  The  general  question  as  to  when 
the  statute  begins  to  run  against  an  action 
by  a  private  person,  based  on  breach  of  duty 
by  a  public  officer  is  considered  in  the  note 
to  McKay  v.  Coolidge,  52  L.R.A,(N.S.) 
701;  and  see  especially  pages  704,  707,  as 
to  actions  growing  out  of  breach  of  duty  in 
respect  of  executions  and  attachments. 
L.R.A.1915D. 


It  is  a  defense  to  a  failure  to  s^rve  an 
attachment  that  the  property  is  under  sei- 
zure by  prior  attachment,  sufficient  in 
amount  to  absorb  the  proceeds  or  is  other- 
wise encumbered  to  its  full  value. 

Smith  V.  Heineman,  118  Ala.  195,  72  Am. 
St.  Rep.  150,  24  So.  364;  Phelps,  D.  &  P. 
Co.  V.  Skinner,  63  Kan.  364,  65  Pac.  667. 

Taylor,  J.,  delivered  the  opinion  of  the 
court : 

This  is  an  action  on  the  case  against  the 
defendant  as  sheriff  of  Essex  county  for 
the  default  of  one  of  his  deputies  in  fail- 
ing to  make  return  on  a  writ  of  attach- 
ment sued  out  by  the  plaintiff  against 
one  Norcross.  As  appears  from  the  decla- 
ration, the  Writ  was  an  ordinary  writ  of  at- 
tachment issued  January  2,  1909,  and  re- 
turnable to  Essex  county  court  within 
twenty-one  days  from  the  date  thereof. 
The  writ  was  delivered  to  defendant's  dep- 
uty for  service  on  the  day  of  issue,  and 
was  served  by  him  by  attaching,  as  the 
property  of  said  Norcross,  certain  bank 
stock  and  all  of  said  Norcross's  real  estate 
in  Brighton.  The  property  attached  was 
of  sufficient  value  to  secure  the  plaintiff's 
claim.  Service  of  the  writ  was  completed 
by  giving  said  Norcross  .  the  required  no- 
tice; but  said  deputy  did  not  make  return 
of  the  writ  as  commanded,  and  the  same 
was  never  returned  into  court,  whereby  the 
plaintiff  lost  the  benefit  of  said  attachment. 
After  the  attachment  on  plaintiff's  writ, 
and  before  the  return  day  thereof,  the 
same  property  was  attached  in  the  suit 
of  one  Clara  A.  Robinson  against  said  Nor- 
cross, and  later  sold  on  execution  to  satis- 
fy a  judgment  in  her  favor. 

The  defendant  pleaded  the  general  issue 
and  statute  of  limitations.  Plaintiff  re- 
plied to  the  latter  plea  that  he  (plaintiff) 
was  a  subsequent  attaching  creditor;  that 
all  of  the  real  estate  attached  on  his  writ 
against  Norcross  was  subject  to  a  prior 
attachment  for  more  than  its  full  value  on 
a  writ  in  favor  of  one  Hattie  Willard 
against  said  Norcross;  that  said  prior  at- 
tachment remained  in  force  until  February 
12,  191S,  when  the  suit  of  Willard  v.  Nor- 
cross, 86  Vt.  426,  85  Atl.  904,  was  ended 
by  a  final  judgment  for  the  defendant; 
that  as  soon  as  he  learned  of  defendant's 
default  he  sued  out  sL  new  writ,  and  caused 
all  of  said  real  estate  to  be  attached  there- 
on, but,  said  attachment  being  subsequent 
to  that  of  said  Willard,  he  was  by  law  pre- 
cluded from  levying  any  execution  upon 
said  real  estate  until  the  '  termination  of 
the  suit  of  said  Willard;  that  said  Nor- 
cross had  no  other  property  from  which  an 
execution  could  have  been  satisfied;  and  so 
the    plaintiff   says    he    was    not   damaged, 
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and  had  no  cause  of  action,  until  the  ter- 
mination  of  said  suit  of  Willard  v.  Nor- 
cross. 

The  defendant  demurred  to  the  replica- 
tion, and  the  county  court  sustained  the 
demurrer,  and  adjudged  the  replication 
insufficient.  An  exception  was  allowed  to 
the  plaintifT,  and  the  cause  passed  to  this 
court  before  trial.  The  only  question  ar- 
gued here  relates  to  the  time  when  the 
plaintiff's  cause  of  action  accrued.  As  a 
bar  to  the  action  the  defendant  relies  upon 
Pub.  Stat.  1556,  which  provides:  ''Actions 
against  sheriffs  for  the  misconduct  or  neg- 
ligence of  their  deputies  shall  be  com- 
menced within  four  years  after  the  cause 
of  action  accrues,  and  not  after." 

This  suit  was  commenced  January  16, 
1914,  more  than  four  years  after  the  al- 
leged default,  and  so  is  barred  unless,  as 
the  plaintiff  contends,  the  cause  of  action 
did  not  accrue  until  the  termination  of  the 
suit  of  Willard  v.  Norcross  on  February  12, 
1913,  when  the  real  estate  was  released 
from  the  prior  attachment. 

It  must  be  admitted  that  the  particular 
wrongdoing  from  which  the  plaintiff's  in* 
jury  accrued  was  the  failure  of  the  deputy 
to  return  the  writ.  The  plaintiff's  claim 
is  that,  though  the  nonfeasance  did  then 
take  place,  the  injury  was  consequential, 
and  did  not  arise  until  the  prior  attach- 
ment was  dissolved  by  a  iinal  judgment  in 
favor  of  Norcross  in  that  suit.  His  claim 
in  its  last  analysis  comes  to  this:  That 
the  neglect  of  the  defendant's  deputy  was 
in  itself  innocent  in  a  legal  sense,  but  that 
consequential  injury  accrued  to  him  there- 
from; in  other  words,  his  contention  is 
that  the  consequential  injury,  and  not  the 
officer's  nonfeasance,  furnishes  the  basis 
of  the  action.  But  such  is  not  the  case  al- 
leged in  the  declaration.  It  will  be  noted 
that  the  gravamen  of  the  action — the  griev- 
ance complained  of — is  the  deputy's  failure 
to  return  the  attachment  writ,  and  it  is 
not  suggested  in  argument  that  the  decla- 
ration is  framed  as  an  action  on  the  case 
for   consequential   damages. 

The  question  is  not  wholly  new  in  this 
state,  although  it  has  arisen  hitherto  on  de- 
fault of  an  officer  in  service  of  final  pro- 
cess; but,  in  general,  the  same  liabilities 
attach  to  an  officer  in  serving  mesne  pro- 
cess (note  in  95  Am.  St.  Rep.  105,  and 
cases  cited),  and  no  apparent  reason  exists 
for  a  different  rule  as  to  the  time  when  an 
action  accrues  for  default  of  official  duty 
in  one  case  than  in  the  other.  In  Hall  v. 
Tomlinson,  6  Vt.  228,  the  action  was  for 
insufficient  return  of  an  execution.  The 
plaintiff  had  been  ejected  from  land  ac- 
quired through  a  defective  levy  made  by 
the  defendant,  after  the  expiration  of  more 
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that  six  yeaxs  from  the  time  of  the 
defendant's  misfeasance.  The  plaintiff's 
claim  was  that  her  cause  of  action  did  not 
accrue,  or  was  not  complete,  imtil  the  re- 
covery had  against  her  in  the  action  of 
ejectment.  The  court  held  that  the  de- 
fendant neglected  his  duty  when  he  failed 
to  make  a  sufficient  levy  and  return  on 
the  execution,  and  that  the  cause  of  action 
was  completed  against  him  at  that  time; 
that  the  insufficiency  of  the  levy  to  pass 
title  to  the  plaintiff  and  the  illegality  of 
the  defendant's  proceedings  were  then  as 
apparent  as  they  are  now;  that  she  was 
under  no  necessity  of  waiting  until  the 
validity  of  the  levy  was  tried  in  the  action 
of  ejectment,  but  might  commence  her  suit 
immediately;  and  that  the  action  was 
barred  by  the  statute.  In  Bell  v.  Roberts, 
13  Vt.  532,  the  plaintiff  sued  the  defendant 
as  sheriff  for  the  negligence  of  one  of  his 
deputies  in  making  a  defective  levy  of  an 
execution  in  favor  of  the  plaintiff.  The 
defect  in  title  due  to  the  misfeasance  of 
the  deputy  had  been  cured,  while  the  ac- 
tion was  pending,  by  the  lapse  of  time  un- 

,  der  the  statute  then  in  force  for  quieting 
title*  The  trial  court  directed  a  verdict 
for  the  defendant.  In  reversing  the  judg- 
ment this  court  held  that  the  action  ac- 
crued against  the  sheriff  immediately  on 
the  breach  of  duty  by  his  deputy;  that  un- 
der the  statute  the  creditor  must  be  at 
the  expense  of  taking  proceedings  in  court 
to  correct  the  levy,  or  must  lay  out  the 
use  of  the  land  two  years,  that  his  title 
might  become  quieted;  that  the  neglect 
of  the  officer  was  not  damnum  absque  in- 
juria; and  that  the  plaintiff  was  entitled 
to  recover  whatever  damages  he  suffered 
from  the  breach  of  the  officer's  duty. 

These  cases  are  in  line  with  the  general 
rule,  supported  by  the  decided  weight  of  au- 
thority, that  the  breach  of  duty  by  a  pub- 
lic officer  which  directly  affects  the  rights 
of  an  individual  gives  rise  at  once  to  a 
right  of  action,  even  though  the  entire  ex- 
tent of  the  injury  may  not  be  discovered 
until  later.  McKay  v.  Coolidge,  218 
Mass.  65,  52  L.R.A.(N.S.)  701,  105  N.  E. 
455;  Wilcox  v.  Plummer,  4  Pet.  172,  7  L. 
ed.  821;  Betts  v.  Norris,  21  Me.  314,  38 
Am.  Dec.  264;  Owen  v.  Western  Sav.  Bank, 
97  Pa.  47,  39  Am.  Rep.  794;  Kerns  v. 
Schoonmaker,  4  Ohio,  331,  22  Am.  Dec. 
757;  CsBsar  v.  Bradford,  13  Mass.  169; 
Miller   v.  Adams,   16   Mass.   456;    Peck   v. 

\  Hurlburt,  46  Barb.  559. 

Wilcox  v.  Plummer  and  Betts  v.  Norris 
are  leading  cases  on  this  question.  The 
former  case  was  presented  by  distinguished 
counsel,  Wirt  arguing  for  the  plaintiff, 
and  Webster  for  the  defendant.  The  suit 
was  to  recover  for  a  loss  sustained  by  rea- 
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son  of  the  neglect  of  defendants'  testator 
while  acting  as  an  attorney  at  law.  A 
promissory  note  was  placed  in  his  hands 
for  collection.  Through  his  negligence, 
which  need  not  be  detailed,  the  plaintiff 
lost  the  proceeds  of  the  note.  The  only 
question  in  the  case  was  whether  the  stat- 
ute of  limitation  ran  from  the  time  of  the 
attorney's  neglect,  in  which  case  the  action 
would  be  barred,  or  from  the  time  that  the 
damage  developed  or  became  definite,  which 
was  within  the  statutory  period.  The  court 
said  that  the  question  was  not  then  (1830) 
an  open  one,  and  held  that  it  was  not  a 
case  of  consequential  damages  in  the  tech- 
nical acceptation  of  those  terms;  that  the 
question  was  when  might  the  action  have 
been  instituted,  saying  that  it  might  have 
been  sustained  immediately;  and  that  the 
action  was  therefore  barred  by  the  statute 
of  limitations.  Speaking  of  the  uncertain- 
ty as  to  the  matter  of  damages  when  the 
action  is  commenced  immediately,  the  court 
said:  "Perhaps,  in  that  event,  no  more 
than  nominal  damages  may  be  proved,  and 
no  more  recovered;  but,  on  the  other  hand, 
it  is  perfectly  clear  that  the  proof  of  ac- 
tual damage  may  extend  to  facts  that  oc- 
cur and  grow  out  of  the  injury,  even  up  to 
the  day  of  the  verdict.  If  so,  it  is  clear 
the  damage  is  not  the  cause  of  action." 

Betts  V.  Norris  was  an  action  for  the 
nonfeasance  of  a  deputy  sheriff  in  not  at- 
taching sufficient  property  on  mesne  process. 
The  defendant  relied  upon  the  statute  of 
limitations.  The  action  was  commenced 
more  than  the  statutory  period  after  the  al- 
leged nonfeasance,  but  within  the  time  af- 
ter the  return  of  the  execution  in  the  at- 
tachment suit  unsatisfied.  The  plaintiff 
claimed,  as  in  this  case,  that  the  cause  of 
action  did  not  accrue  at  the  time  of  the  of- 
ficer's default.  In  a  carefully  reasoned 
opinion  that  leaves  little  further  to  be 
said  by  way  of  argument,  the  court  held 
that  the  cause  of  action  accrued,  on  the 
return  of  the  writ,  and  that  no  substantive 
cause  of  action  could  be  considered  as  hav- 
ing arisen  thereafter. 

Mr.  Freeman,  in  his  note  to  Betts  v.  Nor- 
ris, 38  Am.  Dec.  270,  in  which  he  cites 
many  cases,  says:  "The  rule  of  law,  now 
well  recognized,  is  that,  in  cases  of  official 
or  professional  nonfeasance  or  misfeasance, 
the  cause  of  action  accrues  at  the  time  of 
such  misconduct,  and  the  statute  of  lim- 
itations then  begins  to  run,  and  not  from 
the  time  of  the  consequential  injury." 

He  qualifies  this  by  saying:  "Of  course, 
this  doctrine  can  be  applied  only  in  the 
absence  of  any  attempted  concealment 
of  {he  party's  misconduct.  Fraudulently 
keeping  the  facts  from'  the  knowledge  of 
the  injured  person  introduces  an  entirely 
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different  question,  which  necessitates  the 
adoption  of  a  very  different  rule  in  regard 
to  the  running  of  the  statute.  But  in  in- 
stances where  there  is  no  fraud,  causes  of 
action  or  official  or  professional  negligence 
arise  at  the  time  of  the  breach  of  duty, 
not  when  the  consequential  damages  are 
felt." 

The  rule  that  the  nonfeasance  or  mis- 
feasance of  a  public  officer,  and  not  the 
resulting  damage,  constitutes  the  cause  of 
action,  has  long  been  the  law  of  England. 
It  is  said  in  Wilcox  v.  Plummer,  that  this 
was  ruled  as  early  as  the  twentieth  year 
of  Elizabeth  in  Norwich  v.  Bradshaw,  Cro. 
Eliz.  pt.  1,  p.  63.  See  also  Ravenscroft  v. 
Eyles,  2  Wils.  294;  Godding  v.  Ferris,  2 
H.  Bl.  14,  3  Revised  Rep.  339;  Battley  v. 
Faulkner,  3  Barn.  &  Aid.  288;  Granger  v. 
George,  6  Barn.  &  C.  149,  7  Dowl.  &  R.  729, 
29  Revised  Rep.  196,  16  Eng.  Rul.  Cas.  215. 
So  far  as  has  come  to  our  attention,  the 
rule  is  applied  throughout  the  United 
States,  excepting  in  Connecticut,  Colorado,, 
and  Tennessee.  It  was  held  in  Bank  of 
Hartford  County  v.  Waterman,  26  Conn. 
324,  and  followed  by  People  v.  Cramer,  15 
Colo.  155,  25  Pac.  302,  both  considerably 
relied  upon  by  the  plaintiff,  that  no  legal 
wrong  exists  in  case  of  official  misfeasance 
until  the  damnifying  consequences  of  the 
wrong  are  felt,  and  so  that  the  statute  of 
limitations  does  not  begin  to  run  until 
the  resulting  damages  accrued,  upon  the 
theory  that  nonperformance  of  an  official 
duty  is  not  necessarily  a  legal  injury.  The 
court  reasoned  that,  the  duty  violated  be- 
ing primarily  a  duty  to  the  public,  it  was 
only  when  its  consequences  are  the  inva- 
sion of  an  individual  right  that  it  becomes 
a  proper  subject  of  redress  by  the  injured 
party.  The  court  recognized  the  prevail- 
ing rule  when  it  said:  "Whenever  the  in- 
jury, however  slight,  is  complete  at  the 
time  of  the  act,  the  statutory  period  com- 
mences,"— ^but  held  for  that  case  that  the 
wrong  complained  of  was  not  in  itself 
enough  to  constitute  a  cause  of  action, 
and  that  no  right  to  sue  became  lodged  in 
the  plaintiff  until  a  certain  (Consequence 
resulted  from  the  breach  of  duty  by  the 
officer. 

In  People  v.  Cramer  it  was  held  that  the 
creditor's  right  was  the  judicial  collection 
of  his  debt,  or  enforcement  of  such  other 
legal  redress  as  the  law  may  authorize,  and 
that,  if  the  negligence  or  misconduct  of  the 
officer  in  no  way  prevents  or  retards  the 
vindication  of  this  right,  no  legal  injury 
exists,  and  ho  right  of  action  accrues.  It 
would  follow  that,  if  the  misconduct  hin- 
dered the  vindication  of  the  right,  legal 
injury  would  exist,  and  a  right  of  action 
therefor  accrue. 
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While  the  results  reached  in  these  cases 
may  not  accord  with  the  decisions  else- 
where, we  apprehend  that  the  departure 
is  not  due  sq.  much  to  divergent  views  of 
general  principles  as  to  their  application 
to  the  case  in  hand.  The  prevailing  rule 
recognizes  a  distinction  between  official 
misconduct  which  directly  affects  the  rights 
of  others,  and  conduct  that  is  harmless  in  a 
legal  sense  unless  and  until  certain  contin- 
gencies arise.  In  the  former,  the  cause  of 
action  is  at  once  complete,  involving  pos- 
sibly consequential  damages;  while  in  the 
latter  it  is  the  injury  itself  that  is  con- 
sequential. The  disagreeing  cases  are  ap- 
parently ruled  as  belonging  to  the  latter 
class.  State  use  of  Cardin  v.  McClellan, 
113  Tenn.  616,  85  S.  W.  267,  3  Ann.  Gas. 
092,  follows  the  doctrine  of  Bank  of  Hart- 
ford County  V.  Waterman. 

Our  own  cases  aside,  we  regard  the  pre- 
vailing rule  as  based  on  principle  and 
sound  reasoning,  and  we  find  nothing  in 
plaintiff's  argument  to  justify  a  departure 
from  the  early  decisions  of  this  court.  The 
case  at  bar  presents  features  not  found  in 
may  of  the  cases,  affording  additional  rea- 
sons for  the  application  of  the  rule.  The 
duty  which  the  deputy  is  alleged  to  have 
neglected  was  one  directly  and  instantly 
affecting  the  rights  of  the  plaintiff,  and  the 
default  occasioned  presents  substantial  in- 
jury. The  plaintiff  lost  his  attachment 
on  the  bank  stock,  which  was  not  cov- 
ered by  the  prior  attachment,  as  well 
as  the  expense  of  instituting  and  prose- 
cuting his  suit  up  to  that  time.  If 
the  plaintiff  had  commenced  this  action 
immediately  after  the  return  day  of  his 
writ  against  Norcross,  could  the  defendant 
have  sucessfully  relied  upon  a  claim  that 
the  suit  was  prematurely  brought,  so  far  as 
damage  already  suffered  was  concerned? 
If  not,  it  is  apparent  that  the  statute  com- 
menced to  run  from  that  time;  for  it  is 
well  settled  that  the  cause  of  action  ac- 
crues from  the  time  the  plaintiff  can  first 
maintain  a  suit,  Lycoming  F.  Ins,  Co.  v. 
Batcheller,  62  Vt.  148,  19  Atl.  982;  Dawley 
V.  Wheeler,  62  Vt.  674.  The  fact  that  the 
full  extent  of  his  injury  was  not  fixed  and 
certain,  nor  capable  of  being  immediately 
ascertained,  would  not  postpone  his  right 
to  sue  for  the  wrong  done  him,  nor  toll  the 
statute  of  limitations.  McKay  v.  Coolidge, 
218  Mass.  65,  52  L.R.A.(N.S.)  701,  106  N.  E. 
466  and  cases  there  cited. 

Whatever  difficulty  there  is  arises  from 
the  uncertainty  as  to  the  full  extent  of  the 
plaintiff's  damages  until  the  happening  of 
subsequent  contingencies,  but,  as  said  in 
Betts  y.  Norris,  the  right  of  action  exists 
apart  from  such  contingencies.  The  ascer- 
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tainment  of  the  actual  damage  is  but  an  in- 
cident of  the  right  of  action.  The  conse- 
quences in  such  a  case  are  merely  aggra- 
vating circumstances  enhancing  tjie  dam- 
ages of  a  legal  injury  already  suffered.  In 
this  regard  it  is  not  unlike  the  case  of 
future  or  special  damage  arising  from  as- 
sault and  battery  or  other  tortious  act.  In 
all  such  cases  the  damage  is  a  result,  and 
not  a  cause.  It  might  be  found  convenient 
to  continue  the  case  until  it  could  be  as- 
certained to  what  extent  the  plaintiff  has 
been  injured  by  the  owner's  wrongdoing,  but 
because,  until  this  has  been  done,  it  might 
be  inconvenient  to  establish  the  damages, 
could  form  no  ground  to  question  the  plain- 
tiff^s  cause  of  action. 

As  indicated  by  Mr.  Freeman  in  the  note 
quoted  above,  the  rule  that  the  statute  of 
limitations  begins  to  run,  as  a  general  rule, 
from  the  act  done,  is  subject  to  the  excep- 
tion that  it  does  not  run  in  favor  of  a  de- 
fendant who,  by  fraudulent  practices,  has 
kept  the  plaintiff  in  ignorance  of  his  rights, 
until  discovery  of  the  fraud.  Notes  in  55 
Am.  St.  Rep.  516,  and  99  Am.  St.  Rep.  24S, 
and  cases  cited;  Lightner  Min.  Co.  v.  Lane, 
161  Cal.  689,  120  Pac.  771,  Ann.  Cas.  1913C, 
1093. 

The  decisions  of  this  court  cited  by  the 
plaintiff  are  in  accord  with  the  views  here- 
in expressed.  Hill  v.  Pratt,  29  Vt.  119, 
does  not  hold,  as  claimed,  that  the  cause  of 
action  depends  upon  there  being  nothing 
forthcoming  to  satisfy  plaintiff's  claim  at 
the  time  of  execution.  That  was  an  action 
for  failure  to  attach  property  as  command- 
ed. It  appeared  that  at  the  time  the  writ 
was  served  the  debtor  had  attached  prop- 
erty, which  fact  the  officer  could  have  dis- 
covered in  the  exercise  of  reasonable  dili- 
gence; but  at  the  time  of  judgment  the 
debtor  had  become  insolvent,  and  the  debt 
valueless.  The  court  held  that,  in  the  cir- 
cumstances, it  was  the  duty  of  the  officer 
to  secure  the  debt  by  attachment  of  prop- 
erty, if  the  debtor  had  attachable  property 
in  its  possession  which  might  with  reason- 
able diligence  have  been  attached,  and  that 
for  neglect  in  that  matter  the  defendant 
was  liable  for  the  damages  sustained.  It 
was  also  held  that  it  was  not  necessary  to 
issue  execution  on  the  judgment  to  fix  the 
officer's  liability,  as  the  officer  w^s  not 
charged  with  neglect  in  not  keeping  the 
property  attached  to  be  applied  on  the  exe- 
cution, but  the  ground  of  complaint  was 
his  neglect  in  not  making  any  attachment. 
The  effect  of  this  holding  is  that  the  lia- 
bility of  the  officer  did  not  depend  upon 
subsequent  contingencies. 

Briggs  v.  Taylor,  35  Vt.  57,  was  an  ac- 
tion against  the  defendant  as  sheriff  for 
the  neglect  of  a  deputy  in  the  case  of  prop- 
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erty  9,ttached  by  him  on  process  against 
the  phiintiff.  The  case  was  tried  while  the 
attacliment  suit  was  still  pending.  The 
question  for  decision  was  whether  the  plain- 
tiff, as  goieral  owner  of  the  property,  could 
maintain  an  action  for  the  officer's  neglect 
in  the  care  thereof  while  the  attachment 
was  still  in  force.  The  exception  was  to 
the  refusal  of  the  trial  court  to  direct  a 
verdict  for  the  defendant  on  the  ground 
that  the  plaintijQt  did  not  have  any  cause 
of  action  at  the  time  the  suit  was  com- 
menced. It  was  held  that  an  injury  to  the 
property  happening  through  the  officer's 
negligence  in  caring  for  it  was  an  injury 
to  the  debtor .  in  any  event,  as  the  loss 
would  finally  fall  on  him,  whether  the 
property  was  restored  to  him  or  sold  to 
pay  his  debts.  Judge  Aldis,  who  wrote 
the  opinion,  uses  the  language  quoted  by 
the  plaintiff  by  way  of  argument.  It  is 
not  necessary  to  consider  whether  it  is 
mere  dwtum  or  whether  it  correctly  states 
the  rule  as  to  the  creditor's  right  to  sue 
for  damage  due  to  neglect  in  the  case  of 
attached  property;  for,  treating  it  as  a 
decision,  it  amounts  to  no  more  than  say- 
ing that  in  the  oase  of  such  official  neg- 
ligence the  creditor's  injury  is  remote  and 
consequential  in  the  technical  sense  of  the 
term. 

Munger  v.  Fletcher,  2  Vt.  624;  West 
River  Bank  v.  Gorham,  38  Vt.  649;  and 
Wolcott  V.  Gray,  Brayton  (Vt.)  91,  shed 
no  light  on  the  question.  The  effect  of 
these  decisions  is  that  the  defendant  may 
defeat  the  suit  by  showing  that  plaintiff 
has  suffered  no  injury  by  the  defendant's 
wrongful  act.  It  is  unnecessary  to  decide 
whether  the  burden  of  showing  injury  rests 
upon  the  plaintiff,  or  whether  want  of  in- 
jury is  a  matter  of  defense.  In  the  case 
at  bar  the  facts  alleged  show  present  in- 
jury, and  not  a  state  of  facts  harmless  in 
themselves,  from  which,  in  connection  with 
subsequent  circumstances,  injury  follows. 
The  decisions  upon  tliis  question  are  con- 
flicting. It  is  held  in  some  jurisdictions 
that  the  plaintiff  wduld  make  out  a  prima 
facie  case  by  proving  the  default  relied  up- 
on and  the  amount  of  his  claim  (35  Cyc. 
1640,  and  cases  cited),  and  that  the  de- 
fendant may  show  certain  facts  in  miti- 
gation of  damages  (Second  Nat.  Bank  v. 
Gilbert,  174  III.  485,  66  Am.  St.  Rep.  306, 
61  N.  E.  684;  notes  in  30  Am.  Dec.  487, 
and  72  Am.  St.  Rep.  160).  In  Hall  v. 
Brooks,  8  Vt.  485,  30  Am.  Dec.  486,  this 
court,  holding  that,  where  an  officer  had 
dnal  process  put  into  his  hands,  which  he 
refused  or  neglected  to  receive  (serve),  he 
thereby  made  the  debt  his  own,  and  was  li- 
able in  damages  to  the  full  amount  of  the 
debt,  said:  "In  actions  for  escape  on 
L.R.A.1916D. 


mesne  procesa  and  for  refusal  to  serve 
mesne  process,  as  the  debt  cannot  be  trans- 
ferred to  the  officer  by  the  judgment,  the 
rule  of  damages  claimed  by  defendant 
.    .    .    has  been  adopted." 

The  claim  of  the  defendant  was  the  right 
to  show  in  mitigation  that  the  debtor  was 
at  the  time  of  the  neglect  sued  for 
wholly  unable  to  respond.  The  rather 
harsh  rule  laid  down  in  Hall  v.  Brooks, 
and  followed  in  several  other  cases,  is  ap- 
parently restricted  by  the  holding  in  Kid- 
der v.  Barker,  18  Vt.  454,  that  in  case  of 
neglect  to  return  an  execution  the  officer 
was  liable  for  nominal  damages,  "and  for 
so  much  more  as  have  been  suffered;"  al- 
though in  the  latter  caae  the  court  re- 
marked that  they  did  not  see  that  the  case 
was  fairly  comparable  to  Hall  v.  Bro(^s. 

The  result  is  that  the  replication  is  not 
sufficient  to  avoid  the  plea  of  the  statute 
of  limitations,  and  defendant's  demurrer 
was  properly  sustained. 

Judgment  affirmed,  and  cause  remanded. 
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V. 

MOBILE  INFIRMARY  ASSOCIATION. 

(—  Ala.  — ,  68  So.  4.) 

Hospital  —  charity  —  liability  for  neg- 
ligence. 

A  paying  patient  in  a  hospital  conducted 
without  stocK  or  profit,  in  which  Indigent 
patients  are  treated  without  cost,  and  the 
fees  exacted  from  patients  who  can  pay 
are  used  in  promoting  the  work,  may  recover 
damages  for  injury  done  him  through  the 
negligence  of  an  attending  nurse. 

(Mayfield,  J.,  dissents.) 

(February  11,  1915.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Mobile  County  in 
defendant's  favor  in  an  action  brought  to 
recover   damages   for   personal  injuries   al- 

Note.  —  As  to  liability  of  charitable  in- 
stitutions for  personal  injuries,  including 
hospitals,  see  notes  to  Farrigan  v.  Pcvear, 
7  L.R.A.(N.S.)  481;  Bruce  v.  Central  M.  E. 
Church,  10  L.R.A.(N.S.)  74  j  Thornton  v. 
Franklin  Square  House,  22  L.R.A.(N.S.) 
486;  Hordern  v.  Salvation  Army,  32  L.R.A. 
(N.S.)  62;  Basabo  v.  Salvation  Army,  42 
L.R.A.(N.S.)  1144;  and  Schloendorff  v.  So- 
ciety of  New  York  Hospital,  62  L.R.A. 
(N.S.)  505. 

As  to  liability  of  proprietor  of  private 
hospital,  see  Index  to  L.R.A.  Notes  under 
title  "Hospitals." 
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leged  to  have  been  sustained  while  a  patient 
in  the  defendant  hospital.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Counts  1  and  pleas  2  and  3  mentioned  in 
the  opinion  are  as  follows: 

Count  1.  Plaintiff  claims  of  defendant 
.  .  .  as  damages  for  that  heretofore,  to 
wit,  .  .  .  defendant  was  in  the  business 
of  conducting  an  infirmary  for  the  treatment 
of  patients  requiring  operations  and  other 
medical  treatment,  and,  for  a  reasonable 
compensation,  defendant  undertook  and 
promised  to  properly  nurse  and  care  for 
plaintiff,  preparatory  to  and  during  a 
surgical  operation  which  she  then  re- 
quired, and  thereafter  unail  she  had  suf- 
ficiently recovered  to  leave  the  institu- 
tion, and  that  while  plaintiff  was  so 
in  said  infirmary  for  such  treatment, 
and  after  she  had  been  operated  on  for  some 
trouble  of  the  internal  organs,  plaintiff  was 
badly  scalded  with  boiling  water  both  in- 
ternally and  externally,  by  reason  of  the 
negligence  of  one  of  the  nurses  employed 
by  defendant  in  the  care  of  plaintiff,  and 
while  said  nurse  was  engaged  in  and  about 
the  duties  of  her  employment. 

The  second  count  was  similar  to  the  first, 
but  amended  "by  reason  of  the  said  defend- 
ant's negligently  intrusting  the  care  of 
plaintiff  while  she  was  under  an  anesthetic 
to  an  incompetent  nurse." 

The  following  are  the  pleas  in  the  case: 
(2)  To  each  count  of  the  complaint  de- 
fendant says  that,  at  the  time  when  plain- 
tiff claims  to  have  been  injured  in  the  man- 
ner alleged  in  her  complaint,  defendant  was 
an  institution  operated  exclusively  for  char- 
ity, and  that  due  care  was  exercised  by  de- 
fendant in  the  selection  and  retention  of 
the  service  of  the  nurse  referred  to  in  the 
complaint.  (3)  At  the  time  when  plain- 
tiff alleges  that  she  suffered  the  injuries 
described  in  her  complaint,  defendant  was 
engaged  in  the  business  of  conducting  a 
charitable  hospital;  that  the  ministrations 
of  said  hospital  were  not  confined  exclusive- 
ly to  the  indigent,  but  pay  was  required  and 
received  from  such  patients  as  were  able  to 
pay  for  the  services,  attentions,  and  accom- 
modations furnished  them;  that  defendant 
corporation  has  issued  no  stock  and  has  no 
stockholders;  that  it  is  not  operated  for 
profit,  and  never  has  been ;  that  as  moneys 
are  earned  by  defendant  they  are  and 
will  be  applied  exclusively  to  the  opera- 
tions of  its  hospital,  payment  of  its 
debts,  and  the  extension  of  its  work  as  a 
charity  institution ;  that  defendant  exercised 
due  care  in  the  selection  and  retention,  of 
the  nurse  referred  to  in  said  complaint, 
and,  if  said  nurse  was  incompetent,  such 
fact  was  not  knoA\-n  to  defendant,  and  de- 
fendant had  no  notice  thereof,  although  de- 
L.R.A.1915D. 


[  fendant  exercised  reasonable  care  with  re- 
gard to  the  competency  of  said  nurse. 

Messrs.  Gregory  li.  Smith,  H.  T.  Smith, 
and  William  G.  Gaffey,  for  appellant: 

A  charitable  corporation  is  liable  in  dam- 
ages for  breach  of  an  express  contract  re- 
sulting in  personal  injury  to  a  patient. 

Ward  V.  St.  Vincent's  Hospital,  39  App. 
Div.  624,  57  N.  Y.  Supp.  784,  6  Am.  Xeg. 
Rep.  104;  Armstrong  v.  Wesley  Hospital, 
170  111.  App.  81 ;  Donaldson  v.  General  Pub- 
lie  Hospital,  30  N.  B.  279 ;  Hewett  v.  Wom- 
an's Hospital  Aid  Asso.  73  N.  H.  566,  7 
L.R.A.OJ.8.)  496,  64  Atl.  190,  20  Am.  Neg. 
Rep.  621;  Basabo  v.  Salvation  Army,  35  R. 
I.  22,  42  L.R.A.(N.S.)  1144,  86  Atl.  120; 
24  Am.  &  Eng.  Enc.  Law,  370. 

A  charitable  corporation  is  liable  in  dam- 
ages for  injuries  to  employees  or  third  per- 
sons caused  by  the  negligence  of  its  serv- 
ants, and  the  assets  of  such  corporation  may 
be  applied  to  payment  of  such  damages. 

Basabo  v.  Salvation  Army,  35  R.  I.  22, 
42  L.R.A.{N.S.)  1144,  85  Atl.  120;  Mclner- 
ny  V.  St.  Luke's  Hospital  Asso.  122  Minn. 
10,  46  L.R.A.{N.S.)  548,  141  N.  W.  837; 
Thomas  v.  German  General  Benev.  Soc.  168 
Cal.  183,  141  Pac.  1186;  Hewett  v.  Woman's 
Hospital  Aid  Asso.  73  N.  H.  556,  7  LwR.A. 
(N,S.)  496,  64  Atl.  190,  20  Am.  Neg.  Rep. 
621;  Bruce  v.  Central  M.  E.  Church,  147 
Mich.  230,  10  L.R.A.(N.S.)  74,  110  N.  W. 
951,  11  Ann.  Cas.  160;  Kellogg  v.  Church 
Charity  Foundation,  128  App.  Div.  214, 
112  N.  Y.  Supp.  566,  203  N.  Y.  191,  38  L.R.A. 
(N.S.)  481,  96  N.  E.  406,  Ann.  Cas.  1913A, 
883,  3  N.  C.  C,  A.  444;  Hordem  v.  Salvation 
Army,  199  N.  Y.  233,  32  L.R.A.(X.S.)  62, 
139  Am.  St.  Rep.  889,  92  N.  E.  626;  Gart- 
land  V.  New  York  Zoological  Soc.  61  Misc. 
643,  113  N.  Y.  Supp.  1087,  135  App.  Div. 
163,  120  N.  Y.  Supp.  24;  Gallon  v.  House 
of  Good  Shepherd,  168  Mich.  361,  24  L.R.A. 
(N.S.)  286,  133  Am.  St.  Rep.  387,  122  N.  W. 
631;  Holder  v.  Massachusetts  Horticultural 
Soc.  211  Mass.  370,  97  N.  E.  630;  Armen- 
darez  v.  Hotel  Dieu,  —  Tex.  Civ.  App.  > — , 
145  S.  W.  1030. 

A  charitable  corporation  is  liable  in  a 
suit  on  an  express  contract  between  it  and 
the  patient  for  careful  treatment,  where  a 
breach  of  that  contract  is  shown  by  showing 
improper  treatment. 

Ward  V.  St.  Vincent's  Hospital,  39  App. 
Div.  624,  57  N.  Y.  Supp.  784,  6  Am.  Xeg. 
Rep.  164;  Armstrong  v.  Wesley  Hospital, 
170  111.  App.  81 :  Donaldson  v.  General  Pub- 
lic Hospital,  30  N.  B.  279 ;  Hewett  v.  Wom- 
an's Hospital  Aid  Asso.  73  N.  H.  556,  7 
L.R.A.(N.S.)  49G,  64  Atl.  190,  20  Am.  Neg. 
Rep.  621;  Basabo  v.  Salvation  Arm v,  35  R, 
L  22,  42  L.R.A.(N.S.)  1144,  85  Atl.  120; 
24  Am.  <Sr  Eng.  Enc.  Law,  370. 

There  is  no  universal  rule  exempting  char- 
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itable  corporationsr  or  their  assets  from  lia- 
bility in  damages. 

Basabo  v.  Salvation  Army,  35  R.  I.  22,  42 
L.R.A.(N.S.)  1144,  85  Atl.  120;  Glavin  v. 
Rhode  Island  Hospital,  12  R.  I.  411,  34  Am. 
Rep.  675;  Hewett  v.  Woman's  Hospital  Aid 
Aflso.  73  N.  H.  556,  7  L.R.A.(N.S.)  496,  64 
Atl.  190,  20  Am.  Neg.  Rep.  621;  Mclnemy 
V.  St.  Luke's  Hospital  Asso.  122  Minn.  10, 
46  L.R.A.(N.S.)  548,  141  N.  W.  837;  Kel- 
logg V.  Church  Charity  Foundation,  128 
App.  Div.  214,  112  N.  Y.  Supp.  566;  Bruce 
V.  Central  M.  E.  Church,  147  Mich.  230,  10 
L.R.A.(N.S.)  74,  110  N.  W.  951,  11  Ann. 
Cas.  150;  Hordern  v.  Salvation  Army,  199 
N.  Y.  233,  32  L.R.A.(N.S.)  62,  139  Am.  St. 
Rep.  889,  92  N.  E.  626;  Armendarez  v.  Ho- 
tel Pieu,  —  Tex.  Civ.  App.  —,  146  S.  W. 
1030. 

A  charitable  corporation  is  liable  for  its 
corporate  negligence. 

Kellogg  V.  Church  Charity  Foundation, 
128  App.  Div.  214,  112  N.  Y.  Supp.  566; 
Mclnerny  v.  St.  Luke's  Hospital  Asso.  122 
Minn.  10,  46  L.R.A.(N.S.)  548,  141  N.  W. 
837 ;  Hewett  v.  Woman's  Hospital  Aid  Asso. 
73  N.  H.  556,  7  L.R.A.(N.S.)  496,  64  Atl. 
190,  20  Am.  Neg.  Rep.  621. 

Messrs.  C.  J.  Torrey  and  Webb  &  Mc- 
Alpine,  for  appellee: 

Charitable  institutions  are  not  liable 
for  the  negligent  acts  of  their  servants,  if 
the  institutions  have  exercised  due  care  in 
the  selection  and  retention  of  the  servants. 
Downes  v.  Harper  Hospital,  101  Mich.  555, 
25  L.R.A.  602,  45  Am.  St.  Rep.  427,  60  N.  W. 
42;  Duncan  v.  Nebraska  Sanitarium  & 
Benev.  Asso.  92  Neb.  162,  41  L.R.A.(N.S.) 
973,  137  N.  W.  1120,  Ann.  Cas.  1913E,  1127; 
Thornton  v.  Franklin  Square  House,  200 
Maas.  465,  22  L.R.A.(N.S.)  486,  86  N.  E. 
909;  McDonald  v.  Massachusetts  General 
Hospital,  120  Mass.  432,  21  Am.  Rep.  529; 
Fi^rrigan  v.  Pevear,  193  Mass.  147,  7 
LR.A.(N.S.)  481,  118  Am.  St.  Rep.  484, 
78  N.  E.  855,  8  Ann.  Cas.  1109;  Hearns 
V.  Waterbury  Hospital,  66  Conn.  98,  31 
L.R.A.  224,  33  Atl.  595;  Powers  v.  Mas- 
sachusetts Homoeopathic  Hospital,  65'L.R.A. 
372,  note;  Parks  v.  Northwestern  Universi- 
ty, 218  111.  381,  2  L.R.A.(N.S.)  556,  75  N. 
E.  991,  4  Ann.  Cas.  103;  7  Labatt,  Mast.  & 
S.  §  2507,  p.  7683. 

Gardner,  J.,  delivered  the  opinion  of  the 
court : 

Plaintiff  (appellant  here)  brought  this 
suit  against  the  Mobile  Infirmary  Associa- 
tion for  the  recovery  of  damages  alleged  to 
have  been  sustained  by  being  scalded  with 
boiling  water  both  internally  and  externally 
as  a  result  of  the  negligence  of  one  of 
the  nurse?  employed  by  defendant  in  care 


engaged  in  the  duties  of  feaid  employment. 
There  were  two  counts  in  the  complaint. 
The  reporter  will  set  out  counts  1  and  2  and 
pleas  2  and  3  in  his  report  of  the  case.  De- 
murrers to  these  pleas  were  overruled  and 
replications  were  filed.  Plaintiff  took  non- 
suit on  account  of  adverse  rulings  on  the 
pleadings  and  brings  the  case  here  for  re- 
view. 

We  think  the  pleas  to  the  two  counts  or- 
dered to  be  set  out  will  be  sufficient  to 
present  the  question  raised  by  the  record. 

Each  of  the  counts  alleged  that  for  a  rea- 
sonable compensation  the  defendant  under- 
took and  promised  to  properly  nurse  and 
care  for  plaintiff  preparatory  to  and  during 
a  surgical  operation  and  thereafter  until  she 
had  sufficiently  recovered  to  leave  the  insti- 
tution. 

In  the  first  count  the  injuries  are  alleged 
to  have  been  the  result  of  negligence  of  one 
of  the  nurses  employed  by  the  defendant  in 
care  of  the  plaintiff,  and  in  the  second  count 
as  a  result  of  defendant's  negligently  in- 
trusting the  care  of  the  plaintiff,  while  un- 
der an  anesthetic,  to  an  incompetent  nurse. 

It  is  insisted  by  counsel  for  appellant  in 
brief  that  the  complaint  is  one  for  damages 
for  the  breach  of  a  contract,  citing  Western 
U.  Teleg.  Co.  v.  Littleton,  169  Ala.  99,  53 
So.  97 ;  McDaniel  v.  Johnston,  110  Ala.  528, 
19  So.  35;  Mott  v.  Jackson,  172  Ala.  448,  56 
So.  528.  In  the  case  first  cited,  quoting 
from  case  of  Wilkinson  v.  Moseley,  18  Ala. 
288,  it  was  said:  "If  the  cause  of  action, 
as  stated  in  the  declaration,  arises  from  a 
breach  of  promise,  the  action  is  ex  contrac' 
tu;  but  if  the  cause  of  action  arises  from  a 
breach  of  duty  growing  out  of  the  contract, 
it  is  in  form  ex  delicto  and  case." 

The  opinion  in  Western  U.  Teleg.  Co.  v. 
Littleton,  169  Ala.  99,  53  So.  97,  also  makes 
note  of  the  fact  that  it  has  frequently  been 
said  that  it  is  often  difficult  to  determine 
whether  a  count  is  on  the  contract  or  in 
tort,  and  regret  is  expressed  that  such  is  the 
case. 

In  each  count  of  the  complaint  as  above 
shown,  the  expressed  promise  and  undertak- 
ing for  a  reasonable  compensation  to  prop- 
erly nurse  and  care  for  the  plaintiff  is  al- 
leged, and  it  is  insisted  therefore  that  the 
cause  of  action  is  shown  to  arise  from  the 
breach  of  this  promise,  and  therefore  that 
the  action  is  ex  contractu.  However,  this 
we  need  not  determine,  as  we  do  not  deem  it 
material,  for  the  reasons  which  will  here- 
after be  stated. 

It  is  next  insisted  that,  the  action  being 
ex  contractUy  the  cases  of  Ward  v.  St.  Vin- 
cent's Hospital,  39  App.  Div.  624,  57  N.  Y. 
Supp.  784,  6  Am.  Neg.  Rep.  164,  arid  Arm- 
strong V.  Wesley  Hospital,  170  111.  App.  81, 
of  the  plaintiff,  and  while  such  nurse  was  '  are  authorities  to  support  the  cause  of  ac- 
L.R.A.1915D.  74 
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tion  as  for  the  breach  of  an  expressed  con- 
tract resulting  in  injury  to  the  patient.  It 
must  be  conceded,  if  the  counts  are  so  con- 
strued, that  such  seems  to  be  the  effect  of 
these  decisions. 

From  the  view  we  take  of  the  case,  it 
is  also  unnecessary  that  this  be  determined, 
as  we  are  in  accord  with  the  following  quo- 
tation from  the  case  of  Duncan  v.  St.  Luke's 
Hospital,  113  App.  Div.  68,  98  N.  Y.  Supp. 
867;  found  recited  in  Duncan  v.  Nebraska 
Sanitarium  &  Benev.  Asso.  92  Neb.  162,  41 
L.R.A.(N.S.)  973,  137  N.  W.  1120,  Ann.  Cas. 
1913E,  1127:  "Nor  can  we  see  any  reason 
why  there  should  be  any  difference  in  the 
rule  where  the  tortious  act  which  caused 
death  is  alleged  to  be  a  breach  of  an  ex- 
pressed contract  than  where  it  is  alleged 
to  be  a  breach  of  an  implied  contract,  or 
where  no  contractual  relation  at  all  existed." 

We  are  therefore  of  the  opinion  that,  in 
so  far  as  this  case  is  concerned,  the  rule  of 
liability  would  be  the  same  whether  an  ex- 
pressed contract  were  alleged  or  merely  one 
implied  by  law. 

That  the  complaint  upon  its  face,  in  ordi- 
nary cases,  shows  a  right  of  action  in  the 
plaintiff  against  the  defendant,  is,  as  we 
view  the  pleadings,  practically  conceded. 
The  defendant,  as  shown  more  fully  by  plea 
3,  seeks  exemption  from  liability  because  of 
the  fact  that  it  was  engaged  in  the  business 
of  conducting  a  charitable  hospital,  that 
the  corporation  issued  no  stock,  has  no 
stockholders,  Is  not  operated  for  profit,  and 
that,  while  its  ministrations  were  not  con- 
fined exclusively  to  the  indigent,  and  pay 
was  required  and  received  from  such  pa- 
tients as  were  able  to  pay  for  the  service, 
yet  the  moneys  earned  by  the  corporation 
were  applied  exclusively  in  the  operation  of 
its  hospital,  payment  of  its  debts,  and  the 
extension  of  its  work  as  a  charitable  insti- 
tution; and  it  is  then  averred  that  the  de- 
fendant exercised  due  care  in  the  selection 
and  retention  of  the  nurse  referred  to  in 
the  complaint.  In  short,  the  defense  is  that, 
having  exercised  due  care  in  the  selection 
and  retention  of  the  nurse,  the  defendant  is 
exempt  from  all  liability  to  the  plaintiff,  be- 
cause of  the  fact  that  it  is  an  institution  or- 
ganized, not  for  profit,  but  for  charitable 
purposes. 

The  question  presented  is  one  of  much  in- 
terest, and  a  subject  upon  which  much  ap- 
pears to  have  been  written  in  recent  years. 
It  must  be  conceded  at  the  outset  that  the 
great  weight  of  authority  in  this  country, 
certainly  from  a  numerical  standpoint,  lies 
with  the  defendant  in  this  case.  It  appears 
however,  to  be  conceded  by  counsel,  and  we 
have  found  nothing  to  the  contrary,  that  the 
question  is  an  open  one  in  this  state,  leaving 
us  free  to  act  without  any  constraint  of  the 
L.R.A.1915D. 


rule  of  stare  decisi8f  and  in  accordance  with 
what  we  deem  to  be  the  law. 

Among  the  early  cases  in  this  country 
deciding  such  charitable  institution  exempt 
from  liability  to  the  patient  is  that  of  Mc- 
Donald V.  Massachusetts  General  Hospital, 
120  Mass.  432,  21  Am.  Rep.  529 ;  and  it  haa 
been  frequently  cited  and  approved  in  subse- 
quent cases  in  that  jurisdiction.  Farrigan 
V.  Pevear,  193  Mass.  147,  7  L.R.A.(N.S.) 
481,  118  Am.  St.  Rep.  484,  78  N.  E.  855,  8 
Ann.  Cas.  1109;  Thornton  v.  Franklin 
Square  House,  200  Mass.  465,  22  L.R.A. 
(N.S.)  486,  86  N.  E.  909. 

The  above  case  of  McDonald  v.  Massachu- 
setts General  Hospital  has  been  also  fre- 
quently cited  and  followed  in  other  jurisdic- 
tions, and  we  therefore  think  it  important, 
at  the  outset,  to  call  attention  to  what  sterns 
to  be  the  only  authority  relied  upon  in  that 
opinion  upon  the  question  here  under  con- 
sideration,— that  of  the  English  court  in 
the  case  of  HoUiday  v.  St.  Leonard,  11  0.  B. 
N.  S.  192,  30  L.  J.  C.  P.  N.  S.  361,  8  Jur. 
N.  S.  79,  4  L.  T.  N.  S.  406,  9  Week.  Rep. 
694,  decided  by  the  court  of  common  bench 
in  1861. 

It  is  clear,  however,  that  in  the  subse- 
quent case  of  Mersey  Docks  v.  Gibbs,  L.  R. 
1  H.  L.  93,  11  H.  L.  Caa.  686,  35  L.  J.  Exch. 
N.  S.  225,  12  Jur.  N.  S.  671,  14  L.  T.  N.  S. 
677,  14  Week.  Rep.  872,  the  principle  of 
HoUiday  v.  St.  Leonard,  supra,  was  not  fol- 
lowed, but  that  in  effect  that  authority  was 
overruled.  The  principal  opinion  in  the  case 
of  Mersey  Docks  v.  Gibbs  was  written  by 
Mr.  Justice  Blackburn,  and  he  was  also  the 
writer  of  the  opinion  in  the  case  of  Fore- 
man V.  Canterbury,  L.  R.  6  Q.  B.  214,  where- 
in, speaking  of  the  said  case  of  HoUiday  v. 
St.  Leonard,  it  is  said  in  the  opinion  as 
follows :  *'Upon  looking  at  the  facts  of  that 
case  it  would  appear  that  it  would  have  been 
an  authority  directly  in  point  for  the  pres- 
ent defendants  if  the  case  were  still  an  au- 
thority at  all ;  but,  upon  looking  at  the  rea- 
sons of  that  decision,  we  consider  it  to  be 
overruled  by  the  decision  of  the  House  of 
Lords  in  the  case  of  Mersey  Docks  v.  Gibbs, 
supra.  It  is  not  overruled  by  name,  but 
the  principle  upon  which  that  case  was  de- 
cided in  the  House  of  Lords  does  overrule 
it." 

It  is  therefore  made  clearly  to  appear  that 
the  English  authority  relied  upon  in  the 
case  of  McDonald  v.  Massachusetts  General 
Hospital,  supra,  had  been  in  effect,  and,  so 
far  as  the  principle  announced  therein  is 
concerned,  overruled  in  the  case  of  Mersey 
Docks  V.  Gibbs,  supra,  and  this  is  expressly 
so  stated  in  the  case  of  Foreman  v.  Canter- 
bury, supra,  by  Justice  Blackburn,  who  was 
also  the  author  of  the  opinion  in  the  Mersey 
Docks  Case.    This  in  significant  to  be  here 
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noted  because  of  the  fact  that  the  McDonald 
Case  seems  to  be  among  the  early  cases 
treating  the  question  in  this  country.  It 
seems  to  have  been  largely  followed  by  other 
jurisdictions.  The  McDonald  Case  was  de- 
cided in  1876,  and  the  decision  in  the  Mer- 
sey Docks  Case  antedates  the  McDonald 
Case  some  several  years,  as  well  also,  it  ap- 
pears, does  the  Foreman  Case,  supra.  This 
does  not  seem  to  hf^ve  been  taken  note  of  or 
called  to  the  attention  of  the  Massachusetts 
court  m  the  McDonald  Case. 

As  said  by  the  supreme  court  of  Rhode  Is- 
land in  the  case  of  Glavin  v.  Rhode  Island 
Hospital,  12  R.  I.  411,  34  Am.  Rep.  675: 
"The  authority  of  McDonald  v.  Massachu- 
setts General  Hospital,  in  so  far  as  it  rests 
upon  Holliday  v.  St.  Leonard,  is  seriously 
impaired  by  these  cases." 

That  the  McDonald  Case  was  rested  upon 
the  English  authority  which  had  been  over- 
ruled is  noted  in  a  very  recent  English  case 
(Hillyer  v.  St.  Bartholomew's  Hospital 
[1909]  2  K.  B.  820),  wherein  Kennedy,  L. 
J.,  uses  this  language:  "With  the  Ameri- 
can and  New  Zealand  cases  which  were  cited 
to  us  by  the  learned  counsel  on  both  sides 
I  do  not  think  it  necessary  to  deal.  They 
are  not  in  agreement;  in  one  of  them,  Mc- 
Donald V.  Massachusetts  General  Hospital, 
relied  upon  by  the  defendants,  the  judgment 
appears  to  have  been  influenced  by  an  Eng- 
lish decision  of  Holliday  y.  St.  Leonard, 
supra,  which  has  been  overruled  by  the 
House  of  Lords  in  Mersey  Docks  v*  Gibbs. 
See  per  Blackburn,  J.,  in  Foreman  t.  Can- 
terbury." 

The  importance  of  directing  attention  to 
this  situation  at  this  time  is  further  em- 
phasized when  we  note  the  fact  that  the 
McDonald  Case  has  been  considered  a  lead- 
ing case,  if  indeed  not  the  pioneer  case, 
upon  this  particular  question  in  this  coun- 
try, and  been  followed,  cited,  and  quoted 
from  in  many  subsequent  decisions.  It  is 
said  to  be  a  leading  case  in  the  note  to  6 
Cyc.  975  J  and  in  Taylor  v.  Protestant  Hos- 
piUl  Asso.  85  Ohio  St.  90,  39  L.R.A.(N.S.) 
427,  96  N.  E.  1089,  1  N.  C.  C.  A.  438,  quot- 
ing from  another,  it  is  said:  "The  doctrine 
of  the  Massachusetts  cases  may  be  said  to 
be  the  law  followed  by  other  states." 

The  McDonald  Case  is  cited  and  com- 
mented upon  in  Glavin  v.  Rhode  Island  Hos- 
pital, supra,  and  in  the  concurring  opinion 
of  Justice  Potter  we  find  the  following  re- 
mark: "The  arguments  of  counsel  have 
been  very  able,  but  their  researches  have 
only  discovered  one  case  nearly  in  point,  Mc- 
Donald V.  Massachusetts  General  Hospital, 
supra." 

It  is  further  indicated  in  the  opinion  of 
Hearns  v.  Waterbury  Hospital,  66  Conn.  98, 
31  L.R.A.  224,  33  Atl.  696,  that  the  McDon- 
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aid  Case  was  among  the  earliest  in  this 
country  dealing  with  this  question.  The 
opinion  states  that  the  first  case  to  which 
the  attention  of  the  court  had  been  called 
was  that  of  Richmond  v.  Long,  17  Gratt. 
375,  94  Am.  Dec.  461,  decided  in  Virginia; 
but  it  is  further  shown  that  liability  was 
denied  in  that  case,  on  the  ground  that  the 
management  of  the  hospital  was  under  gov- 
ernmental powers,  under  the  laws  of  Vir- 
ginia, and  that  in  fact  the  government  was 
the  principal  or  master.  Such  a  case  as 
the  Virginia  case  is  of  the  same  character 
as  that  decided  by  our  own  court  in  the 
case  of  White  v.  Alabama  Insane  Hospital, 
138  Ala.  479,  36  So.  454,  where  the  cor- 
poration was  held  to  be  only  an  arm  or 
agency  of  the  state;  and  cases  of  this  char- 
acter, therefore,  are  without  application  to 
the  question  we  have  at  hand.  Some  of 
the  decisions  make  note  of  the  point  that 
many  of  the  cases  could  have  been  decided 
upon  this  doctrine.  It  is  therefore  clear 
that  the  McDonald  Case  is  among  the 
earliest,  if  not  the  first,  in  this  coimtry 
which  is  directly  in  point. 

W^hile  it  must  be  conceded  that  the  great 
weight  of  authority  in  this  country  is  in 
favor  of  exemption  to  an  institution  engaged 
in  charitable  work  from  liability  for  the 
torts  of  its  servants  or  agents,  yet  there  is 
some  contrariety  of  opinion  as  to  the  prin- 
ciples upon  which  this  result  is  rested,  and 
varied  reasons  are  given  not  at  all  consist- 
ent one  with  the  other.  For  the  purposes 
of  this  case  these  authorities  may  be 
grouped  into  three  classes.  One  line  of  de- 
cisions would  rest  exemption  from  liability 
upon  what  might  be  termed  "the  trust  fund 
theory,"  that  is,  that  ail  funds  of  such  in- 
stitutions are  held  in  trust  for  the  par- 
ticular charitable  purpose,  and  that  it  is  a 
breach  of  trust  to  apply  them  to  any  other 
purpose,  and  that  the  payment  of  damages 
due  to  the  negligence  of  the  servants  of  the 
institution  is  not  a  purpose  contemplated 
by  the  trust,  and  that  therefore  their  funds 
cannot  be  diverted  to  the  payment  thereof. 
Other  authorities  rest  their  conclusion,  it 
seems,  upon  the  theory  that  the  rule  of 
respondeat  superior  does  not  apply  to  such 
institutions,  for  the  reason  that  the  serv- 
ants in  the  exercise  of  their  duties  are  not 
engaged  in  the  work  which  is  for  the  benefit 
or  profit  of  the  master,  and  that  such  is 
essential  to  call  for  the  application  of  this 
rule.  Still  other  authorities  base  their  con- 
clusion upon  what  might  be  termed  an  "im- 
plied assent  theory;"  that  is,  that  one  who 
accepts  the  benefit  of  charity  must  be  taken 
impliedly  to  have  assumed  the  risk  of  neg- 
ligent injuries  caused  to  him  by  servants 
who  have  been  properly  employed  or  re- 
tained in  his  service,  or  to  have  waiyed 
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liability  of  a  charitable  institution  for  in- 
juries 80  received. 

We  will  briefly  note  these  three  theories, 
taking  them  up  in  the  order  just  named.  A 
detail  treatment,  however,  of  each  of  the 
authorities  relied  upon,  would  cause  this 
opinion  to  be  of  undue  length,  and  we  will 
content  ourselves  with  as  brief  a  review  as 
is  practicable,  citing  some  of  the  authorities 
whereby  the  reader,  if  interested,  may  pur- 
sue a  thorough  research. 

The  "trust  fund  theory,**  a^  we  have 
above  termed  it,  rests,  as  previously  stated, 
upon  the  reasoning  that,  as  the  funds  are 
held  in  trust  for  a  particular  charitable 
purpose,  it  is  a  breach  of  that  trust  to  ap- 
ply them  to  any  other  purpose,  and  there- 
fore the  payment  of  damages  occasioned  by 
the  torts  of  the  servants  or  agents  of  such 
institution  would  result  in  a  diversion  of 
such  trust  funds.  Followed  to  its  logical 
conclusion,  this  theory  would  result  in  abso- 
lute immunity  from  damages  of  any  char- 
acter being  recovered  against  such  insti- 
tution, which  would  exempt  them  from 
liability  of  the  servant  to  the  patient  and 
to  a  third  person,  and  indeed  it  would  seem 
to  also  exempt  them  from  damages  from  the 
breach  of  an  expressed  contract.  The  doc- 
trine, we  think,  it  clearly  appears,  can  find 
no  support  in  the  English  authorities.  In 
the  case  of  Mersey  Docks  v.  Gibbs,  supra, 
the  corporation  acted  as  a  trustee  for,  and 
collected  tolls  for  the  use  of,  the  docks, 
acted  without  reward  to  itself,  and  the  tolls 
or  receipts  were  not  applicable  to  the  use  of 
the  corporation,  but  were  devoted  to  the 
maintenance  of  the  works,  and  in  case  of 
any  surplus  the  toll  rate  was  to  be  propor- 
tionately diminished.  Here  was  a  trust 
service  for  the  public  benefit,  without  re- 
ward and  without  expectation  of  profit  on 
the  part  of  those  performing  the  service. 
In  the  opinion  Mr.  Justice  Blackburn  says: 
"Now,  it  is  obvious  that  a  shipowner  who 
pays  dock  rates  for  the  use  of  the  dock,  or 
the  owner  of  goods  who  pays  warehouse 
rates  for  the  use  of  a  warehouse  and  the 
services  of  the  warehousemen,  is,  as  far  as 
he  is  concerned,  exactly  in  the  same  posi- 
tion however  the  rates  may  be  appropriated. 
He  pays  the  rates  for  the  dock  accommoda- 
tion, or  for  warehouse  accommodation  and 
services,  and  he  is  entitled  to  expect  that 
reasonable  care  should  be  taken  that  he 
shall  not  be  exposed  to  danger  in  using  the 
accommodation  for  which  he  has  paid." 

In  the  cases  of  Powers  v.  Massachusetts 
Homoeopathic  Hospital,  65  L.R.A,  372,  47 
C.  C.  A.  122,  109  Fed.  294,  and  BrUce  V.  Cen- 
tral M.  E.  Church,  147  Mich.  230,  10  L.R.A. 
(N.S.)  74,  110  N.  W.  951,  11  Ann!  Cas.  150, 
the  English  authorities  upon  this  question 
are  given  some  review,  and  we  think  demon- 
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strate  clearly  that  what  we  here  term  the 
"trust  fund  theory"  finds  no  support  in  the 
English  jurisprudence  of  this  time.  As  said 
in  the  Powers  Case,  supra:  "Whatever 
may  be  the  limit  of  the  liability  of  a  politi- 
cal or  municipal  body  in  Great  Britain  for 
the  torts  of  its  servants,  that  limit  is  now 
in  no  way  determined  by  any  doctrine  con- 
cerning the  application  of  a  trust  fund." 

In  the  recent  case  of  Basabo  v.  Salvation 
Array,  36  R.  I.  22,  42  L.R.A. (N.S.)  1144, 
85  Atl.  120,  may  be  found  a  careful  review 
of  the  authorities  upon  this  question,  and 
a  classification  of  them.  The  opinion  points 
out  many  of  the  cases  holding  to  the  "trust 
fund  theory"  to  such  an  extent  as  would 
create  absolute  immunity,  and  then  other 
cases  which,  while  apparently  holding  to 
the  same  trust  fund  theory,  limit  this  ex- 
emption to  cases  where  there  was  no  negli- 
gence in  the  selection  or  retention  of  the 
servants.  It  is  unnecessary  that  we  here 
cite  these  cases,  as  they  are  set  out  in  the 
Basabo  Case,  to  which  we  are  now  referring. 
In  speaking  of  these  two  classes  of  cases 
the  opinion  says:  "We  think  these  latter 
cases  must  be  regarded  as  entirely  incon- 
sistent with  the  general  proposition  of  the 
exemption  of  charitable  corporations  on 
grounds  of  public  policy  set  forth  in  the 
previous  cases,  as  was  said  in  reference  to 
many  of  these  cases  by  Gaynor,  J.,  in  Kel- 
logg V.  Church  Charity  Foundation,  128 
App.  Div.  214,  at  page  217,  112  N.  Y.  Supp. 
566:  'In  many,  if  not  most,  of  the  cases,  a 
ground  for  the  nonliability  for  the  torts  of 
agents  or  servants  of  charitable  institu- 
tions is  that  to  pay  damages  for  such  torts 
would  be  a  diversion  of  their  funds  from  the 
trust  purposes  for  which  they  are  donated 
by  the  charitable,  and  thus  a  contravention 
of  the  trust,  and  that  as  such  institutions 
have  no  other  funds  it  would  be  futile  to 
allow  judgments  to  be  taken  against  them 
in  such  cases.  But  the  opinions  of  the 
judges  in  these  same  cases  almost  invari- 
ably except  cases  where  the  agent  or  servant 
was  incompetent,  and  there  was  negligence 
in  his  selection;  failing  to  take  note  that  it 
would  be  as  much  a  diversion  of  the  trust 
funds  to  pay  damages  for  the  tort  of  negli- 
gence in  selection  as  for  any  other  tort. 
If  the  rule  exists,  it  must  necessarily  ap- 
ply to  all  torts  and  in  all  cases.  The  only 
support  for  the  argument  that  it  does  exist 
is  found  in  the  remarks  of  judges  in  certain 
rather  old  English  cases,  which  were  re- 
pudiated in  later  cases,  and  never  had  a 
direct  application  to  actions  of  tort  against 
charitable  corporations  such  as  are  now  com- 
mon. It  is  true  that  an  action  does  not  lie 
aj^ainst  a  trustee  under  a  will,  or  the  like, 
as  such,  for  his  torts  or  those  of  his  serv- 
ants in  the  affairs  or  administration  of  a 
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trust.  He  has  to  be  sued  individually;  but 
the  reason  is  purely  technical,  and  the 
courts  allow  the  judgment  against  him  in- 
dividually for  damages  to  be  paid  out  of  the 
trufit  f undsy  if  he  was  free  from  wilful  mis- 
conduct in  the  tort.  No  rule,  therefore, 
that  trust  funds  may  not  be  used  to  pay 
damages,  for  torts  in  the  administration  of 
the  trust,  exists,  even  in  the  case  of  ordi- 
nary express  trusts,  let  alone  in  the  gen- 
eral trusts  of  charitable  corporations.  Pow- 
ers V.  Massachusetts  Homoeopathic  Hospital 
and  Bruce  v.  Central  M.  E.  Church,  supra  j 
Hewett  V.  Woman's  Hospital  Aid  Asso.  73 
N.  H.  556,  7  L.R.A.(N.S.)  496,  64  Atl.  190, 
20  Am.  Neg.  Rep.  621.  .  .  .  These  views 
yfere  approved  by  the  court  of  appeals  of 
New  York  (although  the  decision  was  re- 
versed on  other  groimds)  in  Kellogg  v. 
Church  Charity  Foundation,  203  N.  Y.  191, 
194,  38  L.R.A.(N.S.)  481,  96  N.  E.  406, 
Ann.  Cas.  1913A,  883,  3  N,  C.  C.  A.  444." 

We  are  of  the  opinion  that  the  dootrine 
of  the  absolute  exemption  of  charitable 
corporations  is  very  much  weakened  by  the 
position  taken  by  the  courts  in  these  later 
citations,  and  is  practically  repudiated  by 
them,  whatever  general  remarks  the  courts 
may  have  made  in  regard  thereto,  when  the 
same  are  submitted  to  a  careful  and  logical 
consideration. 

The  case  of  Downes  v.  Harper  Hospital, 
101  Mich.  555,  25  L.R.A.  602,  45  Am.  St. 
Rep.  427,  60  N.  W.  42,  has  been  frequently 
cited  by  other  courts  in  support  of  this 
trust  fund  theory,  and  it  is  diiBcult  for  one 
giving  this  case  a  careful  reading  and  noting 
the  authorities  relied  upon  in  the  opinion, 
to  reach  any  other  conclusion  than  that  in 
fact  the  case  was  decided  upon  that  theory. 
As  an  illustration  of  this  may  be  noted 
the  ca^e  of  Gable  v.  Sisters  of  St.  Francis, 
227  Pa.  254,  136  Am.  St.  Rep.  879,  75  Atl. 
1087,  2  N.  C.  C.  A.  381,  where  the  court 
lays  much  stress  upon  the  treatment  of  this 
theory  in  the  Downes  Case.  Yet  this  doc- 
trine is-  expressly  repudiated  by  the  Michi- 
gan supreme  court  in  the  recent  case  of 
Bruce  v.  Central  M.  E.  Church,  supra,  in 
a  very  able  opinion,  and  in  which  it  was 
attempted  to  show  that  the  real  theory  of 
the  Downes  Case  rested  upon  an  implied  as- 
sent. In  the  opinion  it  is  said:  "It  is 
equally  true  that  the  proposition  that  trust 
funds  cannot  be  used  to  compensate  wrongs 
committed  by  the  agent  of  the  trustee  is 
not  a  correct  statement  of  the  law."  "The 
doctrine  that  the  will  of  an  individual  shall 
exempt  either  persons  or  property  from 
the  operation  of  general  laws  is  inconsistent 
with  the  fundamental  idea  of  government. 
It  permits  the  will  of  the  subject  to  nullify 
the  will  of  the  people.  Nor  can  I  conceive 
any  ground  upon  which  a  court  can  hold ' 
L.R.A.1915D. 


that  effect  can  be  given  to  that  will  when 
it  relates  to  property  devised  or  conveyed 
for  the  purpose  of  a  charitable  trust.  Such 
a  holding  must  rest  upon  the  argument  that 
the  advantages  reaped  by  the  public  from 
such  trusts  justify  the  exemption;  that  is, 
as  applied  to  this  case,  the  advantages  to 
the  public  justify  defendant's  exemption 
from  liability  for  wrongs  done  to  individ- 
uals. If  this  argument  is  sound — and  its 
soundness  may  be  questioned,  for  there  are 
those  who  will  deny  that  the  advantages  to 
the  public  justify  the  wrong  to  the  individ- 
ual—it should  be  addressed  to  the  legisla- 
tive, and  not  to  the  judicial,  department  of 
the  government.  It  is  our  duty  as  judges 
to  apply  the  law.  We  have  no  authority  to 
create  exemptions  or  to  declare  immunity.** 

Discussing  the  same  doctrine,  the  supreme 
court  of  New  Hampshire  in  the  case  of 
Hewett  V.  Woman's  Hospital  Aid  Asso.  73 
N.  H.  656,  7  L.R.A.(N.S.)  496,  64  Atl.  190, 
20  Am.  Neg.  Rep.  621,  has  this  to  say: 
'It  would  seem  to  be  entirely  unnecessary 
to  discuss  a  proposition  so  barren  of  argu- 
ments in  its  favor.  That  a  charitable  in- 
stitution has  certain  duties  to  perform  to- 
wards those  with  whom  it  is  associated, 
which  it  cannot  violate  with  impunity,  in 
the  absence  of  some  express  exemption  of  a 
legislative  character,  is  not  debatable.  The 
sanctity  of  its  general  trust  fund  or  prop- 
erty does  not  make  that  result  necessary  or, 
on  grounds  of  public  policy,  desirable.  The 
liability  of  charitable  corporations  in  ac- 
tions of  tort  is  frequently  enforced," — citing 
authorities. 

In  Kellogg  V.  Church  Charity  Foundation, 
203  N.  Y.  191,  i38  L.R.A.(N.S.)  481,  96  N. 
E.  406,  Ann.  Cas.  1913A,  883,  3  N.  C.  C.  A. 
444,  the  supreme  court  of  New  York  says: 
"It  must  now  be  regarded  as  settled  that 
a  charitable  corporation  is  not  exempt  from 
liability  for  the  tort  against  a  stranger,  be- 
cause of  the  fact  that  it  holds  its  property 
in  trust  to  be  applied  to  purposes  of  char- 
ity." 

And  also  in  the  case  of  Hordern  v.  Sal- 
vation Army,  199  N.  Y.  233,  32  L.R.A. 
(N.S.)  62,  139  Am.  St.  Rep.  889,  92  N.  E. 
626,  that  court,  speaking  of  the  same  sub- 
ject, said:  "Certainly  liability  for  negli- 
gence in  the  selection  of  servants  may  im- 
pair the  integrity  of  the  trust  estate  just 
the  same  as  liability  for  the  negligence  of 
servants,  though,  of  course,  not  so  fre- 
quently." 

Concerning  this  theory,  Mr.  Labatt,  in 
vol.  7,  §  2506,  p.  7685,  of  his  work  on  Mas- 
ter and  Servant,  says :  "This  doctrine,  how- 
ever, has  been  repudiated  in  some  of  the 
cases.  The  difficulty  with  the  impairment  of 
the  trust  fund  theory  is  that,  to  apply  it 
consistently,  it  would  exempt  charitable  in- 
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stitutions  from  all  liability  for  negligence 
whatsoever;  whereaa,  even  in  cases  uphold- 
ing this  theory,  some  exceptions  are  made. 
It  is  generally  assumed  that  such  institu- 
tions would  be  responsible,  for  example,  for 
negligence  in  the  selection  of  their  servants; 
but,  if  nonliability  is  based  on  the  doctrine 
that  the  trust  fund  must  not  be  impaired, 
why  should  there  be  any  distinction  in  this 
respect  between  negligence  in  the  selection 
of  servants  and  negligence  of  servants 
chosen  with  due  care?  In  either  case,  if 
judgment  is  to  be  paid  out  of  the  trust  fund, 
it  is  bound  to  be  impaired.  The  same  rea- 
soning would  apply  to  negligence  in  the  care 
of  the  buildings,  resulting  in  injury  to  a 
patient  or  to  a  third  person,  and  negligence, 
say,  of  an  ambulance  driver^  causing  injury 
to  a  third  person,  and  to  negligence  as  to 
all  of  those  duties  which  are  cast  upon  mas- 
ters by  law,  and  which  cannot  be  delegated." 

What  we  have  here  said,  and  the  authori- 
ties which  we  have  cited,  we  think,  are  all 
sufficient  to  show  that  the  trust  fund  theory 
is  no  solid  foundation  upon  which  to  rest, 
and  is  repudiated  in  the  modern  well-con- 
sidered cases,  and  even  in  some  of  the  states 
(a£  in  the  Downes  Case,  supra)  where  it  is 
supposed  to  have  once  been  applied. 

In  the  case  of  Hordern  v.  Salvation  Army, 
the  opinion,  written  by  Chief  Justice  Cullen, 
cites  and  gives  some  brief  review  of  the 
Massachusetts  cases  upon  this  subject.  He 
points  out  that  in  the  early  case  of  McDon- 
ald v.  Massachusetts  General  Hospital,  120 
Mass.  432,  21  Am.  Kep.  529,  the  plaintiff 
was  a  gratuitous  patient,  but  a  reading  of 
the  opinion  in  that  case  clearly  demonstrates 
the  conclusion  was  not  affected  by  that 
fact.  We  think  the  brief  review  of  the 
Massachusetts  cases  found  in  the  Hordern 
Case  clearly  demonstrates  that  their  deci- 
sions cannot  be  harmonized  upon  the  trust 
fund  theory^  and  In  the  opinion  it  is  stated : 
"W^hether  since  this  last  decision  Massa- 
chusetts is  to  be  placed  in  the  class  of  states 
adhering  to  the  doctrine  of  total  immunity 
may  well  be  doubted."  See  also  recent  case 
of  Hospital  of  St.  Vincent  of  Paul  v.  Thomp- 
son, 116  Va.  101,  51  L.R.A.(N.S.)  1025, 
81  S.  E.  13,  where  several  authorities  are  re- 
viewed. 

The  second  theory  relied  upon  in  some  of 
the  cases,  that  the  rule  of  respondeat  su- 
perior does  not  apply  against  such  institu- 
tions for  the  reason  that  the  servant  or 
agent  in  the  exercise  of  his  duties  is  not 
acting  for  the  benefit  or  profit  of  the  mas- 
ter, needs,  we  think,  but  brief  consideration. 

The  rule  of  respondeat  superior  was  given 
application  in  the  case  of  Mersey  Docks  v. 
Gibbs,  L.  R.  1  H.  L.  93,  and  the  true  prin- 
ciple concerning  this  rule  was  stated  in  the 
following  quotation  found  in  this  case: 
L.R.A.1915D, 


''Upon  the  principle  that  qtU  facit  per  alium 
facit  per  se,  the  master  is  responsible  for 
the  acts  of  his  servant;  and  that  person  is 
undoubtedly  liable  who  stood  in  the  relation 
of  master  to  the  wrongdoer,  he  who  had  se- 
lected him  as  his  servant  from  the  knowl- 
edge of  or  belief  in  his  skill  and  care,  and 
who  could  remove  him  for  misconduct,  and 
whose  orders  he  was  bound  to  receive  and 

« 

obey." 

And,  also,  it  is  clearly  demonstrated  that 
the  rule  of  respondeat  superior  is  not  de- 
pendent upon  whether  the  master  makes 
profit  by  the  discharge  of  the  duties,  in 
the  following  quotation  from  the  case  of 
Gilbert  v.  Trinity  House,  L.  R.  17  Q.  B. 
Div.  795:  "The  law  is  plain  that  whoso- 
ever undertakes  the  performance  of,  or  is 
bound  to  perform,  duties, — whether  they  are 
duties  imposed  by  reason  of  the  possession 
of  property,  or  by  the  assumption  of  an  of- 
fice, or  however  they  may  arise, — is  liable 
for  injuries  caused  by  his  negligent  dis- 
charge of  those  duties.  It  matters  not 
whether  he  makes  money  or  a  profit  by 
means  of  discharging  the  duties,  or  whether 
it  be  a  corporation  or  an  individual  who  has 
undertaken  to  discharge  them.  It  is  also 
immaterial  whether  the  person  is  guilty  of 
negligence  by  himself  or  by  his  servants,  if 
he  elects  to  perform  the  duties  by  his  serv- 
ants. If  in  the  nature  of  things  he  \s 
obliged  to  perform  the  duties  by  employing 
servants,  he  is  responsible  for  their  acts  in 
the  same  way  that  he  is  responsible  for  his 
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own. 

The  case  of  Heama  v.  Waterbury  Hos- 
pital, 66  Conn.  98,  31  L.R.A.  224,  33  Atl. 
595,  seems  to  rest  largely  upon  the  theory 
that  the  rule  of  respondeat  superior  does  not 
apply.  Many  of  the  English  cases  are  re- 
viewed as  well  as  others,  but  the  opinion 
is  far  from  convincing. 

Speaking  of  this  case,  it  was  said  by  the 
writer  of  the  opinion  in  Bruce  v.  Central 
M.  E.  Church:  "I  think  one  cannot  care- 
fully read  the  elaborate  opinion  in  the 
Hearns  Case  and  examine  the  authorities 
therein  cited  (see  particularly  Foreman  v. 
Canterbury,  L.  R.  6  Q.  B.  214,  40  L.  J.  Q. 
B.  N.  S.  138,  24  L.  T.  N.  S.  385,  19  Week 
Rep.  719;  Gilbert  v.  Trinity  House,  L.  R. 
17  Q.  B.  Div.  795,  56  L.  J.  Q.  B.  N.  S.  85, 
35  Week.  Rep.  30;  Levingston  v.  Lurgan 
Union,  Ir.  L.  R.  2  C.  T^  202,  18  L.  T.  N.  S. 
338;  and  Mersey  Docks  v.  Gibbs,  supra) 
without  reaching  the  conclusion  that  the 
doctrine  of  respondeat  superior  does  apply, 
though  the  business  is  not  carried  on  for 
the  purpose  of  profit.  I  conclude  from  this 
reasoning  that  corporations  administering 
a  charitable  trust,  like  all  other  corpora- 
tions, are  subject  to  the  general  laws  of 
the  land,  and  cannot  therefore  claim  exemp- 
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tion  from  responsibility  for  the  torts  of 
their  agents,  unless  that  claim  is  based  on 
a  contract  with  the  person  injured  by  such 
a  tort,  and  that  Downes  v.  Harper  Hos- 
pital and  other  similar  cases  are  consistent 
with  this  rule.  They  rest  upon  the  prin- 
ciple correctly  stated  in  Powers  y.  Massa- 
chusetts Homoeopathic  Hospital,  65  L.R.A. 
372,  47  C.  C.  A.  122,  109  Fed.  294,  ma?.,  that 
the  beneficiary  of  such  charitable  trust  en- 
ters into  a  contract  whereby  he  assumes  the 
risk  of  such  torts.  It  is  not  surprising  that 
years  should  have  elapsed  before  the  correct 
legal  principle  governing  these  cases  was 
announced  in  Powers  v.  Massachusetts 
Homoeopathic  Hospital.  The  discovery  of 
correct  legal  principles,  like  the  discovery 
of  scientific  and  social  truths,  requires  time 
and  patient  investigation." 

The  following  quotation  from  Kellogg  v. 
Church  Charity  Foundation,  128  App.  Div. 
214,  112  N.  Y.  Supp.  566,  is  also  directly 
in  point  and  to  the  same  effect:  '*In  many 
of  the  cases  much  is  made  of  the  fact  that 
such  institutions  derive  no  profit  or  benefit, 
on  the  question  of  whether  such  rule  ap- 
plies, or,  indeed,  whether  they  can  be  held 
liable  for  any  torts.  But  that  exemption 
from  liability  does  not  arise  from  that  fact 
is  manifest  from  the  undoubted  liability 
of  other  similar  institutions  which  derive 
no  profit  or  benefit.  Church  of  Ascension  v. 
Buckhart,  3  Hill,  193;  Blaechinska  v.  How- 
ard Mission,  66  Hun,  322,  9  N.  Y.  Supp. 
679;  Mulchey  v.  Methodist  Religious  Soc. 
126  Mass.  487;  Davis  v.  Central  Cong.  Soc. 
129  Mass.  367,  37  Am.  Rep.  368;  Newcomb 
▼.  Boston  Protective  Dept.  151  Mass.  215, 
6  L.R.A.  778,  24  N.  E.  39;  Chapin  v.  Hoi- 
yoke  Y.  M.  C.  A.  165  Mass.  280,  42  N.  E. 
1130.  .  .  .  The  position  of  such  a  cor- 
poration in  respect  of  its  torts  would  seem 
to  be  the  same  as  that  of  an  individual  car- 
rying on  similar  charitable  work  with  do- 
nated funds  or  with  his  own  funds.  I  do 
not  understand  that  if  my  servant,  sent  out 
by  me  on  an  errand  of  mercy  or  charity, 
negligently  runs  over  one  in  the  street,  I 
am  not  liable  for  his  act." 

We  cite  in  this  connection  Gartland  v. 
New  York  Zoological  Soc.  135  App.  Div. 
363,  120  N.  Y.  Supp.  24,  29;  Bruce  v.  Cen- 
tral M.  E.  Church,  147  Mich.  230,  10  L.R.A. 
(N.S.)  74,  110  N.  W.  951,  954,  11  Ann.  Cas. 
150;  Glavin  v.  Rhode  Island  Hospital,  12 
R.  I.  411,  34  Am.  Rep.  675;  Winch  v. 
Thames  Conservators,  L.  R.  7  C.  P.  458, 
472;  Mersey  Docks  v.  Gibbs,  supra;  7  La- 
batt.  Mast.  &  S.  p.  7692. 

The  question,  however,  we  conclude,  is 
foreclosed  in  this  state  from  the  language 
used  in  the  opinion  of  Southern  R.  Co.  v. 
Wildman,  119  Ala.  565,  24  So.  764,  wherein 
it  is  said :  '*The  words  'interest  of,'  or 
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'prosecution  of  the  business  of,'  naturally 
would  impress  the  average  juror  with  the 
idea  that  if  the  act  was  not  done  with  the 
I  purpose  or  intent  to  promote  the  interest 
of,  or  in  furtherance  of  the  business  of,  the 
employer,  the  employer  could  not  be  held 
liable.  Certainly  such  a  rule  would  restrict 
the  liability  of  the  employer  within  too  nar- 
row a  compass." 

The  basis  of  the  doctrine  of  respondeat 
superior  in  this  state  is  to  be  found  in  the 
maxim,  qui  faoit  per  alium,  facit  per  se. 
See  also  Hall  &  B.  Woodworking  Mach.  Co. 
V.  Haley  Furniture  &  Mfg.  Co.  174  Ala. 
197,  66  So.  726;  Cooper  v.  Slaughter,  175 
Ala.  211,  217,  57  So.  477.  We  therefore  con- 
clude unhesitatingly  that  exemption  from 
liability  cannot  be  rested  upon  the  theory 
that  the  rule  of  respondeat  superior  has  no 
application. 

We  are  thus  brought  by  the  rule  of  ex- 
clusion to  the  last  stated  theory,  that  of 
"implied  assent."  This  is  the  theory  upon 
which  the  more  recent  and  best  considered 
cases  seem  to  rest.  Bruce  v.  Central  M.  E. 
Church,- 147  Mich.  230,  10  L.R.A.(N.S.)  74, 
110  N.  W.  951,  11  Ann.  Cas.  150;  Powers 
v:*  Massachusetts  Homoeopathic  Hospital  and 
Kellogg  v.  Church  Charity  Foundation,  su- 
pra; Hordem  v.  Salvation  Army,  199  N.  Y. 
233,  32  L.R.A.(N.S.)  62,  139  Am.  St.  Rep. 
889,  92  N.  E.  626;  Basabo  v.  Salvation 
Army,  35  R.  I.  22,  42  L.R.A.(N.S.)  1144, 
85  Atl.  120. 

In  the  case  of  Kellogg  v.  Church  Charity 
Foundation,  supra,  it  was  said:  "If,  then, 
in  order  to  find  a  ground,  we  again  resort 
to  classification  of  the  cases  that  have  come 
into  the  courts,  or  that  may  arise,  and  sepa- 
rate torts  of  such  servants  against  bene- 
ficiaries or  patients  of  the  charitable  trust 
or  institution,  from  torts  against  outsiders, 
a  ground  for  such  exemption  may  be  per- 
ceived in  respect  of  the  former,  but  not  of 
the  latter.  The  law  may  imply  an  intention 
on  the  part  of  the  donors  of  the  charitable 
funds  that  such  funds  shall  be  used  for  the 
charitable  purpose  only,  and  then  imply  an 
acquiescence  in  this  intention  by  all  persons 
who  accept  the  benefits  of  the  charity,  and 
in  that  way  spell  out  a  waiver  by  such 
persons  of  any  responsibility  of  the  institu- 
tion for  the  negligence  or  torts  of  its  serv- 
ants. If  the  courts  want  to  exempt  such 
institutions,  this  may  be  a  tenable,  though 
some  may  think  a  rather  ingenious  or  far- 
fetched, ground  on  which  to  do  it.  But  no 
such  acquiescence  or  waiver  can  be  at- 
tributed to  an  outsider.*' 

In  a  very  recent  case  in  New  York,  it  is 
stated  that  immunity,  now  rests  upon  two 
grounds  by  the  decisions:  First,  upon  that 
of  implied  waiver;  and,  second,  upon 
grounds  that  the  relation  of  master   and 
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servant  does  not  exist  between  the  hospital  t 
and  the  physicians  and  surgeons,  and  even, 
in  some  instances,  nurses.    See  Schloendorff 
V.  Society  of  New  York  Hospital,  211  N.  Y. 
125,  52  L.R.A.(N.S.)   505,  105  N.  K  92. 

Some  of  the  cases  applying  this  theory  of 
the  implied  assent  seem  to  rest  largely  upon 
what  was  said  in  the  opinion  by  Lowell, 
District  Judge,   in   the  case  of  Powers   v. 
Massachusetts   Homoeopathic   Hospital,   su- 
pra.    In  that  case,  although  the  language 
may  be  said  to  be  very   broad,   it   should 
be  noted  that,  although  the  patient  in  the 
hospital  was  what  was  termed  a  ''paying 
patient,"   yet   the   opinion   shows  that  the 
sum  paid  was,  in  the  opinion  of  the  writer, 
of  "insignificant  proportion"  to  the  cost  of 
the  services  rendered.     If  this  is  true,  then, 
it  should  be  borne  in  mind  that,  while  the 
patient   was  what   was   termed   a   "paying 
patient,"  yet  she  did  not  pay  or  offer  to 
pay  reasonable  compensation  for  the  serv- 
ices rendered,  and  clearly  that  in  propor- 
tion as  the  sum  paid  was  insignificant  for 
the  services  rendered,  then  it  must  follow 
just  to  that  proportion  the  patient  was  not 
a  "paying   patient,"   but   in  truth   and   in 
fact    a    charity    patient.      As   the    opinion 
seems  to  ^orm  a  base  or  foundation  for  the 
conclusion  of  the  court  in  other  cases,  we 
think  it  important  that  these  facts  be  made 
prominent  and  given  emphasis.    In  the  opin- 
ion it  is  said:     "That  a  man  is  sometimes 
deemed  to  assume  a  risk  of  negligence,  so 
that  he  cannot  sue  for  damages  caused  by 
the    negligence,    is    familiar    law.     .     .     . 
Such  is  the  case  at  bar.    .     .     .     One  who 
accepts  the  benefit  either  of  a  public  or  a 
private  charity  enters  into  a  relation  which 
exempts  his   benefactor   from   liability   for 
the  negligence  of  his  servants  in  administer- 
ing the  charity;  at  any  rate,  if  the  bene- 
factor has  used  due  care  in  selecting  those 
servants.      To   paraphrase   the   illustration 
put  by  the  learned  judge  before  whom  this 
case  was  tried,  it  would  be  intolerable  that 
a  good  Samaritan,  who  takes  to  his  home  a 
wounded  stranger  for  surgical  care,  should 
be  held  personally  liable  for  the  negligence 
of  his  servant  in  caring  for  that  stranger. 
Were  the  heart  and  means  of  that  Samari- 
tan so  large  that  he  was  able,  not  only  to 
provide  for  one  wounded  man,  but  to  estab- 
lish a  hospital  for  the  care  of  a  thousand, 
it    would    be   no   less    intolerable   that    he 
should    be   held   personally    liable    for   the 
negligence  of  his  servant  in  caring  for  any 
one  of  those  thousand  wounded  men.     We 
cannot  perceive  that  the  position  of  the  de- 
fendant differs  from  the  case  supposed.    The 
persons  whose  money  has  established  this 
hospital  are  good  Samaritans,  perhaps  giv- 
ing less  of  personal  devotion  than  did  he, 
but,  by  combining  their  liberality,  thus  en- 
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abled  to  deal  with  suffering  on  a  large 
scale.  If,  in  their  dealings  with  their  prop- 
erty  appropriated  to  charity,  they  create  a 
nuisance  by  themselves  or  by  their  servants, 
if  they  dig  pitfalls  in  their  grounds  and  the 
like,  there  are  strong  reasons  for  holding 
them  liable  to  outsiders,  like  any  other  in- 
dividual  or  corporation.  The  purity  of  their 
aims  may  not  justify  their,  torts;  but,  if 
a  suffering  man  avails  himself  of  their  char- 
ity, he  takes  the  risks  of  malpractice,  if 
their  charitable  agents  have  be^  carefully 
selected." 

In  the  case  of  Bruce  v.  Central  M.  £. 
Church,  it  appears  from  the  opinion  that  a 
charitable  institution  cannot  claim  exemp- 
tion from  responsibility,  unless  that  claim 
is  based  on  a  contract  with  the  person  in- 
jured by  such  a  tort.  Speaking  of  the 
Downes  Case  aiid  others  of  similar  charac- 
ter, the  opinign  says:  "They  rest  upon  the 
principle  correctly  stated  in  Powers  v.  Mas- 
sachusetts Homoeopathic  Hospital,  65  L.R.A. 
372,  47  C.  C.  A.  122,  109  Fed,  294,  vis., 
that  the  beneficiary  of  such  charitable  trust 
enters  into  a  contract  whereby  he  assumes 
the  risk  of  such  torts.  It  is  not  surprising 
that  years  should  have  elapsed  before  the 
correct  legal  principle  governing  these  cases 
was  announced  in  Powers  v.  Massachusetts 
Homoeopathic  Hospital." 

Speaking  to  this  same  subject,  the  su- 
preme court  of  California  in  Thomas  v. 
German  General  Benev.  Soe.  168  CaL  183, 
141  Pac.  1186,  has  this  to  say:  "A  final 
contention  of  appellant  is  that  it  is  in  no 
way  responsible,  by  reason  of  the  fact  that 
it  is  a  charitable  institution,  and  that  an 
action  against  it  such  as  this  will  not  lie. 
Such  was  the  doctrine  of  some  of  the  earlier 
cases.  We  need  not  enter  into  an  elaborate 
discussion  of  the  question.  All  of  the  au- 
thorities pro  and  con  have  been  elaborately 
collated  and  learnedly  reviewed  in  Basabo 
v.  Salvation  Army,  35  R.  I.  22,  42  L.R.A. 
(N.S.)  1144,  85  Atl.  120.  With  the  conclu- 
sion there  reached  we  are  in  accord.  That 
conclusion  is  that  the  true  doctrine  amounts 
to  this:  That  where  one  accepts  the  b^iefit 
of  a  public  or  of  a  private  charity,  he  ex- 
empts by  implied  contract  the  benefactor 
from  liability  for  the  negligence  of  the  serv- 
ants in  administering  the  charity,  if  the 
benefactor  has  used  due  care  in  the  selec- 
tion of  those  servants." 

The  opinion  in  the  Powers  Case,  supra, 
clearly  shows  that  it  proceeded  upon  the 
theory  that  one  who  accepts  charity  either 
wholly  or  partially,  as  it  were,  assumes  the 
risk  of  n^ligence,  and  this  we  take  it  must 
be  held  to  be  the  underlying  principle  of  the 
decision. 

If  it  be  conceded  (without  deciding,  as 
unnecessary  at  this  time)  that  the  principle 
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ifl  logical  and  well  founded,  we  are  of  the 
opinion  that  it  could  not  be  given  applica- 
tion in  this  case  as  presented  by  this  record. 
The  complaint  alleges  that  the  plaintiff 
agreed  to  pay  a  reasonable  compensation; 
that  is,  such  sum  as  is  reasonable  to  be  paid 
for  the  services  rendered.  She  has  depended 
upon  no  charity,  she  sought  none,  but  was 
to  pay  a  reasonable  price  for  what  she  re- 
ceived. Had  she  been  a  dependent  upon 
another's  boimty,  either  to  a  great  or  small 
degree,  there  might  be  some  plausibility  in 
the  argument  that  it  would  not  lie  in  her 
mouth  to  say  that  the  institution  should 
be  held  to  strict  accountability  for  the  neg- 
ligent acts  of  its  servants  in  administering 
the  charity  which  she  herself  has  sought. 
We  are  unable  to  conceive  upon  what  prin- 
ciple the  theory  of  "implied  assent"  could 
be  applied  to  one  who  pays  full  price  and 
without  regard  to  the  nature  of  the  institu- 
tion from  which  she  receives  her  service. 
There  can  be  no  valid  reason  why  such  a 
patient,  dealing  as  she  does  at  arm's  length 
with  the  hospital,  should  not  stand  in  as 
favorable  position  as  the  stranger,  and  yet 
many  of  the  cases  grant  relief  to  the  latter 
and  deny  it  to  the  former. 

The  principle,  if  held  to  be  sound,  must 
rest  upon  the  fact  that  it  is  the  giving  and 
receiving  of  charity  that  creates  the  ex- 
emption, and  not  the  nature  of  the  institu- 
tion administering  it. 

We  make  it  clear  we  pretermit  the  ques- 
tion as  to  liability  for  injury  to  one  who 
in  fact  accepts  charity  in  an  institution  of 
this  character,  as  we  have  not  that  case 
before  us.  It  has  been  questioned  that  the 
implied  assent  theory  would  be  applicable 
to  even  auch  a  case,  in  the  dissenting  opin- 
ion of  Justice  Fraser  in  Lindler  v.  Colum- 
bia Hospital,  98  S.  C.  25,  81  S.  E.  512, 
wherein,  speaking  to  that  question  and  of 
some  of  the  cases  so  holding,  he  says :  ** We 
are  told,  in  effect,  that  a  patient  entirely 
unskilled  in  legal  principles,  his  body  racked 
with  pain,  his  mind  distorted  with  fever,  is 
held  to  know,  by  intuition,  the  principle  of 
law  that  the  courts  after  years  of  travail 
have  at  last  produced.  We  cannot  accept  a 
rule  based  upon  after-discovered  reasons. 
We  confess  that  it  is  a  new  doctrine  to  us 
that  a  court  will  assume  an  implied  contract 
to  relieve  against  liability  for  future  negli- 
gence." 

By  quoting  the  above  we  do  not  indicate 
any  approval  thereof  nor  otherwiise,  but 
merely  make  note  of  the  same  to  show  that 
even  in  such  instances  the  theory  has  been 
questioned.  We  pass  that  question  by  until 
it  arises.  ''Sufficient  unto  the  dOy  is  the 
evil  thereof." 

We  are  aware  of  the  fact  that  the  opin- 
ion in  the  case  of  Duncan  v.  Nebraska  Sani- 
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tarium  &  Benev.  Aaso.  92  Neb.  162,  41 
L.R.A.(N.S.)  973,  137  N.  W.  1120,  Ann. 
Gas.  191^E,  1127,  would  seem  to  indicate 
an  extension  of  the  principle  of  the  "im- 
plied adsent  theory"  to  those  who  were  not 
in  fact  in  any  sense  recipients  of  charity, 
but  who  paid  full  compensation  for  the  serv- 
ices rendered.  The  opinion  says,  however, 
that  full  compensation  was  not  paid  in  that 
case,  but  a  reduced  rate  was  paid  and  ac- 
cepted. If  this  were  the  case,  it  may  be 
that  the  decision  might  be  brought  within 
the  Powers  Case,  supra,  where  in  fact  char- 
ity in  part  was  received  by  the  patient,  and, 
if  so,  some  of  the  language  used  may  be 
declared  dictum;  but  whether  so  or  not  we 
are  unable  to  see  the  force  of  the  reasoning 
and  cannot  follow  it.  Speaking  of  cases  of 
this  character,  Justice  Fraser,  in  the  above 
dissenting  opinion,  says:  "Some  of  the 
cases  hold  that  the  pay  patients,  when  they 
enter  a  hospital  with  a  charitable  founda- 
tion, are  really  charity  patients,  and  the 
weekly  sums  they  are  required  to  pay  are 
not  payments  at  all,  but  contributions  to  the 
charity  fund.  This  is  brilliant,  but  is  not 
convincing.  We  think  the  first  duty  of 
every  man  and  the  first  call  upon  every 
fund  is  to  repair  the  evil  of  its  own  doing, 
and  then  the  remaining  fund  or  remaining 
strength  may  be  devoted  to  charity." 

It  is  a  principle  of  law,  as  well  as 
morals,  that  men  must  be  just  before  they 
are  generous.  It  ia  a  well-known  fact,  of 
which  courts  may  take  judicial  notice,  that 
many  of  the  most  noted  institutions  of  this 
country  for  the  treatment  of  the  sick  were 
established  by  endowments,  are  not  operated 
for  profit,  accept  charity  patients,  and  are 
such  as  come  within  the  definition  of  chari- 
table institutions  laid  down  in  the  books. 
We  are  unable  to  see  upon  what  line  of 
reasoning  one  who  is  willing  to  pay,  and 
does  pay,  full  price  for  services  to  be  ren- 
dered, should  be  held  tb  have  exempted  the 
institution  from  all  liability  merely  because 
it  is  not  operated  for  profit. 

With  that  the  patient  is  not  concerned, 
nor  indeed  is  he  in  any  mood  or  condition 
to  inquire.  He  is  seeking  restoration  to 
health.  He  expects  to  pay  the  full  price, 
and  can  it  be  said  with  any  show  of  reason 
that,  because  forsooth  the  money  which  he 
pays  is  not  to  be  paid  out  as  dividends  or 
profits,  he  lays  himself  liable  to  injury  by 
the  negligence  of  those  in  whose  charge  he 
places  himaelf,  or  even  it  may  be — and  the 
doctrine  followed  to  its  ultimate  conclusion 
would  logically  so  lead — ^to  the  wilful  or 
wanton  wrongful  conduct  of  the  servants 
in  charge  of  the  institution.  We  think  not, 
clearly.  The  conclusion  we  have  reached  is 
supported  in  principle  by  the  case  of  Glavin 
V.  Rhode  Island  Hospital,  12  R.  I.  411,  34 
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Am.  Rep.  675.  In  that  case  negligence 
relied  upon  was  that  of  an  interne  in  the 
hospital.  The  opinion  seems  to  make  some 
distinction  as  to  liability  of  the  hospital  for 
the  negligence  of  physicians  and  surgeons 
attendant  on  it,  upon  the  idea  that  they  are 
in  the  exercise  of  skill,  and  cannot,  in  a 
strict  sense,  be  considered  servants  or  agents 
of  the  hospital,  and  consequently  are  not 
subject  to  be  controlled  by  the  hospital. 
See  also  Basabo  v.  Salvation  Army,  35  R. 
I.  22,  42  L.R.A.(N.S.)  1144,  85  Atl.  120; 
5  R.  C.  L.  §  121.  With  this  distinction, 
however,  we  are  not  here  concerned,  as  the 
negligence  relied  upon  was  that  of  a  nurse, 
and  in  regard  to  a  matter  which  it  does  not 
appear  would  require  any  peculiar  skill  or 
knowledge;  and  indeed  no  such  defense  is 
here  attempted  to  be  set  up  in  any  of  the 
pleadings.  We  therefore  find  no  necessity 
for  a  discussion  of  any  such  distinction. 
In  the  Glavin  Case  it  was  said:  "The  argu- 
ment is  that  hospitals  like  the  Rhode  Island 
Hospital  are  public  benefit;  but  if  they  are 
liable  for  the  torts  of  the  physicians  or  sur- 
geons attendant  on  them,  or  of  the  medical 
or  surgical  internes,  or  of  their  nurses  and 
other  servants,  people  will  be  discouraged 
from  voluntarily  contributing  to  their  foun- 
dation and  support,  and  therefore  public 
policy  demands  that  they  shall  be  exempted 
from  liability.  In  our  opinion  the  argument 
will  not  bear  examination.  The  public  is 
doubtless  interested  in  the  maintenance  of 
a  great  public  charity,  such  as  the  Rhode 
Island  Hospital  is;  but  it  also  has  an  in- 
terest in  obliging  every  person  and  corpora- 
tion which  undertakes  the  performance  of  a 
duty  to  perform  it  carefully,  and  to  that 
extent,  therefore,  it  has  an  interest  against 
exempting  any  such  person  and  any  such 
corporation  from  liability  for  its  negli- 
gences. The  court  cannot  undertake  to  say 
that  the  former  interest  is  so  supreme  that 
the  latter  must  be  sacrificed  to  it.  Whether 
it  shall  be  or  not  is  not  a  question  for  the 
court,  but  for  the  legislature." 

Other  cases  supporting  in  principle  the 
conclusion  we  here  reach  are  Mclnerny  v. 
St.  Luke's  Hospital  Asso.  122  Minn.  10,  46 
L.R.A.(N.S.)  648,  141  N.  W.  837;  Armen- 
darez  v.  Hotel  Dieu,  —  Tex.  Civ.  App.  — , 
145  S.  W.  1030;  Donaldson  v.  General  Pub- 
lic Hospital,  30  N.  B.  279;  Hewett  v. 
Woman's  Hospital  Aid  Asso.  73  N.  H.  556, 
7  L.R.A.(N.S.)  496,  64  Atl.  190,  20  Am. 
Neg.  Rep.  621.  In  this  latter  case  it 
is  said:  "In  conducting  the  affairs  of 
a  hospital,  its  officers  and  agents  are  as 
liable  to  commit  acts  of  negligence  as 
are  the  officers  and  agents  of  a  railroad 
or  other  business  corporations.  Men  in  gen- 
eral  are  not  uniformly  careful  Experi- 
ence shows  that  negligence — ^the  failure  to 
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exercise  ordinary  care — ib  to  be  expected 
when  men  engage  in  industrial  pursuits.  It 
may,  not  inappropriately,  be  said  to  be 
necessarily  incidental  in  the  accompliBh- 
ment  of  most  practical  results  through  the 
agency  of  man.  The  donors  of  the  defend- 
ant's property  for  hospital  purposes  were 
not  ignorant  of  this  fact,  and  are  presumed 
to  have  given  the  trust  property  knowing 
that  it  might  be  required  for  the  liquidation 
of  claims  in  tort,  as  well  as  for  claims  in 
contract,  incurred  in  carrying  out  the  pur- 
poses  of  the  corp>oration.  Indeed,  its  con- 
ceded authority  to  contract  for  the  employ- 
ment of  nurses  and  other  necessary  agents 
would  seem  to  include  power  to  respond  in 
damages  for  all  breaches  of  such  contracts, 
one  esential  or  incidental  clement  of  which 
is  its  duty  to  ...  pay  the  stipulated 
compensation." 

We  have  cited  Armendarez  v.  Hotel  Dieu, 
—  Tex.  Civ.  App.  — ,  145  S.  W.  1030,  as 
some  of  the  reasoning  appears  to  support 
the  principle  of  this  opinion,  though  we 
are  aware  that  in  the  recent  case  of  St. 
Paul's  Sanitarium  v.  Williamson,  —  Tex. 
Civ.  App.  — ,  164  S.  W.  36,  the  rule  U 
stated  to  be  in  that  state,  as  to  the  ques- 
tion directly  here  at  issue,  in  accord  with 
contention  of  the  appellee. 

As  previously  stated  in  this  opinion,  we 
recognize  that  the  weight  of  authority  in 
this  cotmtry  is  opposed  to  the  conclusion 
we  have  here  reached.  This  within  itself 
is,  of  course,  of  much  force,  and  has  led  us 
to  a  very  careful  review  of  the  cases,  and  a 
consideration  of  the  principles  upon  which 
they  may  be  said  to  rest.  But  it  sometimes 
happens  that  in  order  to  reach  a  safe  harbor 
one  must  row  against  the  current.  We  have 
here  endeavored  to  show  that  the  theory 
upon  which  those  cases  are  founded  does 
not  measure  with  the  rule  of  reason  or 
sound  logic,  as  we  view  it.  While  many 
of  them  reach  the  same  end,  yet  they  do  so 
by  entirely  divergent  routes  and  upon 
theories  entirely  inconsistent  one  with  the 
other.  For  these  courts  we  have  the  high- 
est respect,  but  we  cannot  follow  in  their 
wake. 

In  the  Powers  Case,  65  L.R.A.  372,  47  C. 
C.  A.  122,  109  Fed.  294,  the  writer  of  the 
opinion  said:  ''Though  we  feel  constrained 
to  differ  from  the  reasoning  followed  by 
some  other  courts  in  reaching  the  same  con- 
clusion, we  are  not  unmindful  that  the 
identity  of  conclusion  reached,  though  by 
different  roads,  is  a  strong  proof  of  its  cor- 
rectness. Doubtless  a  weight  of  authority  is 
more  overwhelming  if  it  is  identical  in  rea- 
soning as  well  as  in  result,  but  identity  of 
result  is  in  itself  no  mean  argument  for 
its  justice.-* 

Generally  speaking,  the  language  of  the 
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writer  may  be  accepted  as  correct;  but  in 
this  particular  in8ta.nce,  upon  this  inter- 
esting subject;  the  different  views  are  so 
divergent  and  so  inconsistent  that  in  our 
minds  the  weight  of  authority  has  lost  its 
force,  and  we  are  rather  impressed  by  a 
reading  of  the  decisions  that  the  courts  hold- 
ing to  the  majority  view  have  been  rather 
straining  at  legal  principles  in  order  to 
reach  what  they  seem  to  think  a  desirable 
and  just  result.  With  the  result  the  court 
cannot  feel  concerned.  It  ia  not  for  this 
court  to  create  exemptions  or  declare  im- 
munity from  liability  in  a  case  of  this  char- 
acter as  shown  by  this  record,  and,  if  con- 
sidered to  be  so  violently  opposed  to  the 
public  good,  it  is  a  matter  that  may  be  ad- 
dressed to  the  legislative  department.  Some 
of  the  authorities  express  a  doubt  that  the 
advantages  to  the  public  would  justify  a 
wrong  to  an  individual,  thus  placing  the  in- 
stitution above  the  law,  as  it  were.  But, 
however  this  may  be  viewed,  we  think  the 
following  observation  made  by  Justice  Pot- 
ter in  the  Glavin  Case,  12  R.  I.  411,  34  Am. 
Rep.  675,  is  most  pertinent  here :  "Is  it  not 
better  and  safer  for  the  court  to  follow  out 
the  analogies  of  the  law,  and  then,  if  the 
legislature  is  of  opinion  that  public  policy 
demands  a  limitation  of  this  liability,  it  is 
in  its  power  to  interfere  and  grant  an  en- 
tire or  partial  exemption." 

It  is  ours  to  declare  the  law  as  we  see  it, 
and,  being  unable  to  find  a  sound  legal  prin- 
ciple upon  which  exemption  from  liability 
may  rest  in  a  case  disclosed  by  this  rec- 
ord, we  conclude  that  pleas  2  and  3,  merely 
in  this  respect  setting  up  due  care  in  selec- 
tion and  retention  in  service  of  the  nurse, 
do  not  show  a  defense  to  the  cause  of  action, 
and  the  demurrer  thereto  should  have  been 
sustained.  The  judgment  of  the  court  below 
is  reversed,  and  the  cause  is  remanded  to 
be  proceeded  with  in  accordance  with  the 
views  expressed  in  this  opinion. 

Anderson,  Ch.  J.,  and  McClellan, 
Sayre,    SomerviUe,    and    Thomas,    J  J., 

concur. 

Mayfleld,  J.,  dissents. 

Mayflold,  J.,  dissenting: 

If  the  law  is  as  it  is  here  decided  to  be, 
is  it  not  strange  that  no  text-book  writer 
in  England  or  America  has  ever  been  able  to 
learn  it  ?  It  does  seem  that  such  judges  and 
text-book  writers  as  Cooley,  Kent,  Story, 
Parsons,  Shaw,  Gibson,  Beasley,  Bush,  Mora- 
wetz,  Jaggard,  and  others  of  equal  note, 
would  have  found  it  out,  and  not  have  mis- 
led the  world-litigants  and  world-courts  for 
a  century  or  more.  Is  it  possible  that  one 
decision  of  one  court  of  the  smallest  state  in 
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the  Union  contains  more  wisdom  than  all 
other  courts,  and  all  text  writers  on  the  sub- 
ject? There  is  no  decision  of  any  American 
court,  nor  opinion  of  any  judge,  nor  mention 
by  any  text-book  writer,  in  accord  with  the 
decision  of  this  case,  that  does  not  base  the 
opinion  on  the  Rhode  Island  case  cited  in 
this  opinion.  It  has  been  criticized  scores, 
if  not  hundreds,  of  times,  where  it  baa  been 
approved  or  followed  once.  One  of  the  great- 
est courts  in  the  United  States,  viz,,  that  of 
Pennsylvania,  has  spoken  as  follows:  "I 
will  not  consume  time  by  discussing  the 
case  of  Glavin  v.  Rhode  Island  Hospital,  12 
R.  I.  411,  34  Am.  Rep.  645,  which  to  some 
extent  sustains  the  opposite  view  of  this 
question.  There  a  hospital  patient  paying 
$8  per  week  for  his  board  and  medical  at- 
tendance was  allowed  to  recover  a  verdict 
against  the  hospital  for  unskilful  treatment, 
and  it  was  held  that  the  general  trust  funds 
of  a  charitable  corporation  are  liable  to  sat- 
isfy a  judgment  in  tort  recovered  against  it 
for  the  negligence  of  its  officers  or  agents. 
It  is  at  least  doubtful  whether,  under  its 
facts,  the  case  applies;  and,  if  it  does,  we 
would  not  be  disposed  to  follow  it  in  the  face 
of  the  overwhelming  weight  of  authority  the 
other  way,  and  of  the  sound  reasoning  by 
which  it  is  supported."  Fire  Ins.  Patrol  v. 
Boyd,  120  Pa.  650,  1  L.R.A.  422,  6  Am.  St. 
Rep.  754,  15  Atl.  558. 

If  the  decision  of  this  case  is  to  stand  as 
the  law  of  this  state,  it  cries  loudly  for  the 
legislature  of  Alabama  to  do  what  the  leg- 
islature of  Rhode  Island  did, — put  the  law 
of  that  state  in  line  with  that  of  all  the  oth- 
er states  by  a  statute.  I  ask  the  question: 
Should  we  follow  the  court  of  Rhode  Island, 
when  the  decision  of  that  court  was  deemed 
so  bad  by  the  people  that  they  rid  themselves 
of  it  by  an  express  statute  ? 

Judge  Paxson,  of  the  Pennsylvania  court, 
speaking  for  the  whole  court,  well  expressed 
the  law,  according  to  my  view,  on  the  subject 
of  respondeat  superior,  and  I  adopt  his 
words:  "That  doctrine  is,  at  best,  as  I 
once  before  observed,  a  hard  rule.  I  trust 
and  believe  it  will  never  be  extended  to  the 
sweeping  away  of  public  charities, — to  the 
misapplication  of  funds  specially  contributed 
for  a  public  charitable  purpose  to  objects 
not  contemplated  by  the  donors.  I  think  it 
may  be  safely  assumed  that  private  trustees, 
having  the  control  of  money  contributed  for 
a  specific  charity,  could  not,  in  case  of  a 
tort  committed  by  one  of  their  members,  ap- 
ply the  funds  in  their  hands  to  the  payment 
of  a  judgment  recovered  therefor.  A  public 
charity,  whether  incorporated  or  not,  is  but 
a  trustee,  and  is  bound  to  apply  its  funds  in 
furtherance  of  the  charity,  and  not  other- 
wise. This  doctrine  is  hoary  with  antiquity, 
and  prevails  alike  in  this  country  and  in 
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England,  where  it  originated  as  early  as  the 
reign  of  Edward  V.,  and  it  was  announced  in 
the  Year  Book  of  that  period."  Fire  Ins.  Pa- 
trol V.  Boyd,  120  Pa.  647,  1  L.R.A.  417,  421, 
6  Am.  St.  Rep.  752,  15  Atl.  557. 

Judge  Cooley,  speaking  of  the  same  rule, 
says:  "But  this  rule  does  not  apply  to  a 
purely  charitable  corporation,  having  no 
capital  stock,  and  whose  members  receive 
no  dividends  or  profits  from  its  operations, 
and  such  a  corporation  is  not  liable  for  the 
torts  or  neglects  of  its  servants  in  the  per- 
formance of  their  duties.  The  officer  of  a 
public  corporation  in  the  discharge  of  the 
proper  duties  of  his  office  is  not,  in  general, 
to  be  deemed  the  servant  of  the  corporation ; 
neither  is  any  person  who  is  employed  in 
any  capacity  in  the  execution  of  its  police 
regulations,  or  in  its  fire  department.  But 
in  the  management  of  its  own  property  a 
public  corporation  comes  under  the  same 
rules  with  all  others,  and  its  agents  are  its 
servants."    2  Cooley,  Torts,  pp.  1011-1013. 

In  a  note  to  this  text  (pages  1011,  1012) 
he  quotes  from  the  Connecticut  court  as  fol- 
lows: "We  think  the  law  does  not  justify 
such  an  extension  of  the  rule  of  respondeat 
superior.  It  is  perhaps  immaterial  whether 
we  say  the  public  policy  which  supports  the 
doctrine  of  respondeat  superior  does  not 
justify  such  extension  of  the  rule;  or  say 
that  the  public  policy  which  encourages  en- 
terprises for  charitable  purposes  requires 
exemption  from  •  the  operation  of  a  rule 
based  on  legal  fiction,  and  which,  as  ap- 
plied to  the  owners  of  such  enterprises,  is 
clearly  opposed  to  substantial  justice.  It 
is  enough  that  a  charitable  corporation  like 
the  defendant — whatever  may  be  the  prin- 
ciple that  controls  its  liability  for  corpor- 
ate neglect  in  the  performance  of  a  cor- 
porate duty — is  not  liable,  on  grounds  of 
public  policy,  for  injuries  caused  by  personal 
wrongful  neglect  in  the  performance  of  his 
duty  by  a  servant  whom  it  has  selected  with 
due  care;  but  in  such  case  the  servant  is 
alone  responsible  for  his  own  wrong.  Hearns 
V.  Waterbury  Hospital,  66  Conn.  98,  126, 
31  L.R.A.  224,  33  Atl.  595." 

Mr.  Jaggard,  in  his  work  on  Torts,  states 
the  law  as  follows:  "Where  a  corporation, 
not  municipal  or  quasi  municipal,  is  en- 
gaged in  public  work:  (a)  Liability  is  de- 
termined by  the  rules  applying  to  private 
corporations,  whenever  such  w^orks  are  oper- 
ated for  profit;  and  (b)  its  exemption  is 
limited  by  rules  as  to  municipal  corpora- 
tions, when  it  is  a  public  charity."  Vol.  1, 
p.  184. 

Then,  after  reviewing  and  citing  many  de- 
cisions and  text-books,  he  concludes  as  fol- 
lows: "Following  Holliday  v.  St.  Leonard, 
11  C.  B.  N.  S.  192,  30  L.  J.  C.  P.  N.  S.  361, 
8  Jur.  N.  S.  79,  4  L.  T.  N.  S.  406,  9  Week. 
L.R.A.1915D. 


Rep.  694,  it  was  held  in  Massachusetts  that 
a  corporation  established  for  the  mainte- 
nance of  a  public  charity  is  not  liable  for  in- 
jury caused  by  its  servants,  if  it  exercises 
due  care  in  their  selection.  In  a  later  de- 
cision the  responsibility  of  public  charity 
is  determined  upon  a  more  logical  principle, 
— that  where  the  charity  is  performing  a 
purely  public  duty,  without  profit,  it  is  'no 
more  liable  for  the  negligence  of  ofUcers  and 
agents  than  the  city  would  be.'  The  reason 
for  this  better  opinion  is  stated  in  Fire  Ins. 
Patrol  V.  Boyd,  by  Mr.  Justice  Paxson,  *that, 
when  a  public  corporation  has  no  property 
or  funds  but  what  have  been  contributed  for 
a  special  charitable  purpose,  it  would  be 
against  all  law  and  all  equity  to  apply  the 
trust  fimds  thus  contributed  to  compensate 
injuries  inflicted  by  the  negligence  of  its 
agents  and  servants.'  This  is  the  generally 
recognized  rule."    1  Jaggard,  Torts,  p.  187. 

The  same  doctrine  ia  stated  in  Cyc.  and  in 
American  and  English  Encyclopedia  of  Law. 

The  whole  doctrine  of  respondeat  superior 
is  at  best  a  very,  very  harsh  one;  it  maked 
one  person  answer  for  the  sins  of  another. 
The  law  has  wisely  limited  the  doctrine  to 
cases  in  which  the  superior  has  a  private  or 
pecuniary  interest  in  the  sin  or  wrong  com- 
mitted by  the  other  or  inferior.  It  has  never 
been  extended,  and  never  should  be  extended, 
to  cases  in  which  the  superior  has  no  pri- 
vate or  pecuniary  interest  in  the  wrongful 
act.  If  the  superior  is  acting  for  the  public, 
and  his  acts  are  righteous  and  charitable, 
surely  he  ought  not  to  be  held  liable  for  the 
sins  of  others,  by  whose  acts  he  could  not 
have  been  benefited,  whether  carefully  or 
negligently  performed.  It  is  a  rule  of  law 
founded  on  public  policy,  if  not  on  necessity, 
that  purely  public  or  charitable  bodies  or 
agencies  are  not  liable  for  the  negligence  of 
their  agents  and  servants,  though  they  may 
be  liable  for  their  own  negligence.  Purely 
charitable  institutions,  in  this  respect,  are 
on  the  same  footing  with  municipal  corpora- 
tions. Messrs.  Cooley  and  Dillon,  and  all 
other  reputable  text  writers,  place  the  two 
in  the  same  category.  See  2  Dillon,  Mun. 
Corp.  §  974,  and  Cooley,  Torts,  p.  1011. 

Municipal  corporations  are  in  terms  ex- 
empt from  liability  on  accoimt  of  the  n^- 
ligence  of  their  officers  and  agents,  for  the 
same  reason  that  the  sovereign — ^the  state  or 
the  United  States — is  exempt.  It  is  true 
that  the  state  or  the  United  States  cannot 
be  sued  unless  specially  authorized  so  to  be; 
but  their  exemption  from  liability  on  ac- 
count of  the  negligence  of  their  servants, 
agents,  or  officers  rests  upon  the  same  prin- 
ciples as  those  which  exempt  municipal  or 
purely  charitable  corporations, — that  is,  it 
is  against  public  policy.  If,  however,  the 
United  States,  the  state,  or  a  municipal  or 
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charitable  corporation,  engage  in  a  private 
business  or  undertaking  for  profit,  then 
quoad  hoc  it  is  liable  just  as  is  an  individ- 
ual or  a  private  corporation.  It  m&j  be 
that,  even  when  liable,  the  state  or  the 
United  States  cannot  be  sued  unless  au- 
thorized by  an  express  statute,  yet  they  are 
nevertheless  liable,  and  if  suit  could  be 
brought  judgment  might  be  obtained. 

It  is  stated  in  the  majority  opinion  that 
the  question  here  decided  is  new  to  this 
court.  In  this  conclusion  I  cannot  fully 
agree.  In  one  sense,  it  i^  new  -,  but  in  others 
it  is  hoary  with  age,  and  has  been  decided 
scores  of  times,  and  always  contrary  to  the 
decision  in  this  case.  The  case  of  White  v. 
Alabama  Insane  Hospital,  138  Ala.  479,  35 
So.  454;  Leavell  v.  Western  Kentucky  Asy- 
lum, 122  Ky.  213,  4  LJR.A.(N.S.)  269,  91 
S.  W.  671,  12  Ann.  Cas.  827,  is  a  recent 
concrete  case.  It  is  true  that  the  opinion  in 
that  case  based  the  nonliability  on  the 
ground  that  the  defendant  was  a  state  in- 
stitution ;  but,  as  I  have  shown,  purely  char- 
itable corporations  are  in  the  same  category 
as  state  institutions,  and  are  exempt  from 
liability  for  the  same  reason, — that  it  is 
against  public  policy  that  the  public  should 
Bufl'er  on  account  of  the  negligence  of  those 
administering  the  charity  or  serving  the  pub- 
lic. Is  it  the  public  policy  of  this  state  that 
property  granted  or  donated  to  the  public 
for  charitable  purposes  should  be  diverted 
from  this  benevolent  and  public  use  to  a  few 
individuals  who  may  be  injured  in  person, 
feelings,  or  estate,  by  the  negligence  of 
agents  or  servants  who  are  administering 
the  charity? 

If  the  body  or  corporation  is  private  in 
character,  and  is  not  serving  the  public,  but 
only  those  it  chooses,  and  is  so  serving  them 
for  profit,  then,  of  course,  it  is  not  a  public 
or  a  charitable  institution,  and  the  rule  we 
are  discussing  has  no  application,  though  it 
be  a  hospital,  a  reform  school,  or  other  be- 
nevolent agency.  If,  however,  the  body  or 
agency  is  serving  the  public,  doing  the  work 
of  the  Sovereign,  not  for  gain,  but  purely 
for  charity,  then  it  is  no  more  liable  for  the 
torts  of  its  agents  or  servants  than  the  state 
or  the  United  States  are  liable  for  the  torts 
of  an  agent  or  servant.  Such  charitable 
bodies  or  corporations,  when  created  by  the 
Sovereign  for  this  purpose,  and  so  author- 
ized to  do  this  duty  of  the  Sovereign,  are 
only  liable  in  those  cases  in  which  the  Sov- 
ereign is  liable.  Corporations  created  solely 
for  purely  charitable  purposes,  which  can  do 
nothing  except  the  work  of  the  Sovereign 
in  ministering  charity  to  the  subjects,  are 
not,  and  ought  not  to  be,  liable  for  the  neg- 
ligence of  its  servants  or  agents,  if  the  Sov- 
ereign itself  would  not  be  liable.  This  prin- 
ciple has  been  often  stated  and  decided  by 
L.R.A.1915D. 


this  court.  In  the  case  of  State  v.  Hill,  54 
Ala.  67,  it  is  said:  "  *It  is  plain,' says  Jus- 
tice Story,  *that  the  government  itself  is  not 
responsible  for  the  misfeasances  or  wrongs 
or  negligences  or  omissions  of  duty  of  the 
subordinate  officers  or  agents  employed  in 
the  public  service;  for  it  does  not  undertake 
to  guarantee  to  any  persons  the  fidelity 
of  any  of  the  officers  or  agents  whom  it  em- 
ploys, since  that  would  involve  it,  in  all  its 
operations,  in  endless  embarrassments  and 
difficulties  and  losses,  which  would  be  sub- 
versive of  the  public  interests;  and,  indeed, 
laches  are  never  imputable  to  the  govern- 
ment.' Story,  Agency,  §  319.  For  yet  an- 
other reason,  this  must  be  true.  Although 
the  individuals  who  have  the  administration 
of  public  affairs  may  commit  very  gross 
outrages,  it  is  not  congruous  with  the  ideas 
of  order  and  duty  that  the  state,  the  august 
Sovereign  body  whose  servants  they  are, 
from  which  proceed  all  civil  laws,  and  to 
which  we  owe  unstinted  respect  and  honor, 
should  be  held  capable  of  doing  wrongs  for 
which  she  should  be  made  answerable  as 
for  tortious  injuries,  in  her  own  courts  to 
her  own  children  or  subjects.*' 

In  the  case  of  Dargan  v.  Mobile,  31  Ala. 
469,  70  Am.  Dec.  505,  the  distinction  I  am 
now  trying  to  make  was  well  made,  as  fol- 
lows: "The  question  of  this  case  is  whether 
a  municipal  or  public  corporation  is  liable 
in  damages  for  an  injury  resulting  from  the 
careless  or  negligent  official  conduct  of  one 
of  its  officers,  in  whose  selection  there  was 
no  negligence,  and  whose  employment  was 
the  lawful  and  necessary,  means  of  execut- 
ing a  governmental  power  vested  in  it  for 
the  public  benefit,  and  whose  acts  are  not 
done  under  the  supervision  of  the  corpora- 
tion. This  question  we  decide  in  the  nega- 
tive. Because  the  corporation  is,  as  to  the 
passage  of  the  ordinances  and  the  appoint- 
ment of  the  officer  described  in  the  pleadings, 
a  government,  exercising  political  power,  it 
is  irresponsible  for  the  official  misconduct 
alleged,  upon  the  same  principle  which  gen- 
erally protects  governments  and  public  of- 
ficers from  liability  for  the  misfeasances 
and  malfeasances  of  persons  necessarily  em- 
ployed under  them  in  the  public  service. 
Story,  Agency,  §§  319-321 ;  Dunlap's  Paley, 
Agency,  376.  Municipal  corporations,  quoad 
hoo,  stand  upon  the  same  foundation  with 
public  officers,  counties,  townships,  and 
other  quasi  corporations,  charged  with  some 
public  duty,  or  invested  with  some  portion 
of  the  authority  of  the  government,  where 
the  employment  of  officers  is  necessary  and 
lawful." 

The  law  is  thus  stated  by  that  almost 
omniscient  law  writer,  Judge  Story:  "The 
rule  which  we  have  been  considering,  that 
where  persons  are  acting  as  public  agents 
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they  are  responsible  only  for  their  own 
misfeasances  and  negligence,  and  (as  we 
have  seen)  not  for  the  misfeasances  and 
negligences  of  those  who  are  employed  un- 
der them,  if  they  have  employed  persons 
of  suitable  skill  and  ability,  and  have  not 
co-operated  in  or  authorized  the  wrong,  is 
not  confined  to  public  officers  or  agents  of 
the  government,  properly  so  called,  in  a 
strict  legal  sense;  but  it  equally  applies 
to  other  public  officers  or  agents  engaged 
in  the  public  service,  or  acting  for  public 
objects,  whether  their  appointments  ema- 
nate from  particular  public  bodies,  or  are 
derived  from  general  laws,  and  whether 
those  objects  are  of  a  local  or  of  a  general 
nature.  For,  if  the  doctrine  of  respondeat 
superior  were  applied  to  such  agencies,  it 
would  operate  as  a  serious  discouragement 
to  persons  who  perform  public  functions, 
many  of  which  are  rendered  gratuitously, 
and  all  of  which  are  highly  important  to 
the  public  interest.  In  this  respect,  their 
case  is  distinguishable  from  that  of  persons 
acting  for  their  own  benefit,  or  employing 
others  for  their  own  benefit.  But  the  party 
who  suffers  the  injury  under  such  circum- 
stances is  not  without  redress,  for  he  may 
maintain  a  suit  against  the  immediate 
wrongdoer.  Upon  this  ground  it  has  been 
held  that  the  trustees  of  a  public  turnpike 
are  not  liable  for  the  misfeasances  or  neg- 
ligences of  subagents  employed  by  them  in 
the  performance  of  their  duty,  unless  they 
have  directed  the  act  to  be  done,  or  have 
personally  co-operated  in  the  negligence." 
Agency,  §  321,  pp.  394-397. 

I  think  these  authorities  conclusively 
show  that  purely  charitable  corporations,  as 
to  the  question  under  consideration,  are  in 
the  same  category  as  municipalities,  coun- 
ties, states,  etc.  If  so,  then  the  White  Case, 
138  Ala.  479,  35  So.  454  (Leavell  v.  West- 
ern Kentucky  Asylum,  122  Ky.  213,  4  L.R.A. 
(N.S.)  269,  91  S.  W.  671,  12  Ann.  Caa. 
827),  is  decisive  of  this  question,  because 
it  was  there  decided  that  the  doctrine  of 
respondeat  superior  did  not  apply  to  that 
defendant.  And,  if  not  to  that  hospital, 
then  it  does  not  apply  to  this  one.  Both 
were  created  by  the  same  Sovereign,  and 
authorized  to  do  only  works  of  charity 
which  would  otherwise  be  done  by  the  Sov- 
ereign. The  mere  fact  that  the  state  makes 
annual  appropriations  to  the  one,  and  not 
to  the  other,  can  make  no  difference.  Each 
is  an  arm  or  agency  of  the  state,  created 
and  authorized  only  to  do  public  charity. 

The  intimation  in  the  White  Case,  that 
the  property  of  the  insane  hospital  is  the 
property  of  the  state,  iv  erroneous;  it  is 
no  more  the  property  of  the  state  than  is 
the  property  of  the  defendant  corporation 
in  this  case.  The  state  could  not — if  it 
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would — take  from  the  Insane  hospital  the 
property  to  which  it  has  a  vested  title,  nor 
divert  it  from  the  purposes  for  which  it 
was  granted.  A  grant  of  property  once 
made  absolute  by  the  state  to  a  public  or 
a  private  corporation  cannot  be  recalled. 
Vested  rights,  even  of  purely  municipal 
corporations,  are  within  the  protection  of 
the  Federal  Constitution.  The  insane  hos- 
pital is  therefore  no  more  an  arm  or  agency 
of  the  state  than  are  various  other  hos- 
pitals, such  as  that  for  the  deaf,  dumb,  and 
blind,  or  those  created  by  acts  similar  to 
the  one  which  created  the  corporation  in 
question. 

If,  however,  the  state  should  create  a 
private  corporation  and  authorize  it  to  do 
hospital  work,  or  to  care  for  the  insane, 
for  profit,  then,  of  course,  it  w^ould  not 
be  a  charitable  institution  or  corporation, 
and  would  not  fall  within  the  rule  under 
consideration.  If  a  charitable  corporation 
should  be  authorized  to  do  other  things 
than  charity,  for  a  profit,  then  quoad  hoe 
it  would  not  be  a  charitable  institution, 
and  would  be  liable  as  are  other  private 
business  corporations.  The  same  is  true  of 
municipal  corporations,  or  of  even  the  state 
or  the  United  States;  but  the  property  of 
no  one  of  these,  which  is  devoted  exclu- 
sively to  governmental  public,  or  purely 
charitable,  purposes,  can  be  subjected  to 
the  payment  of  the  liability. 

This  is  true  even  of  railroad  corpora- 
tions: Their  depots,  tracks,  or  other  prop- 
erty necessary  for  the  corporation  in  its 
service  of  the  public,  as  authorized  by  its 
charter,  cannot  be  subjected  to  the  pay- 
ment of  judgments  against  the  corporation. 
In  other  words,  property  devoted  to  a  pub- 
lic use,  whether  for  governmental,  charita- 
ble, or  other  purposes,  is  not  subject  to 
execution  or  other  legal  process.  The  right 
of  the  individual  to  such  property  is  secon- 
dary to  the  right  of  the  public.  This  has 
been  decided  in  this  state  too  often,  as  to 
charitable  institutions,  municipal  corpora- 
tions, railroads,  and  other  quasi  public 
corporatioiis,  to  need  any  citation  of  au- 
thorities. 

Apply  this  undoubted  doctrine  to  the  caae 
in  hand,  and  what  is  the  result?  If  the 
plaintiff  shall  succeed  in  recovering  a  judg- 
ment, if  the  pleas  in  this  case  are  true,  de- 
fendant has  no  property,  and  cannot  ac- 
quire any  property,  which  can  be  subjected 
to  execution,  sale,  or  other  legal  process. 
Even  the  English  cases  uphold  this  doc- 
trine, those  that  hold  the  charity  liable  in 
certain  cases.  All  the  authorities  in  the 
world,  so  far  as  I  can  find,  hold  that  prop- 
erty devoted  to  a  public  use  cannot  be  sold 
under  execution  or  other  legal  process, 
except  the  Rhode  Island  case,  and  this  de- 
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ciBion  was  so  abhorrent  to  the  people  of 
Rhode  Island  that  the  very  first  le^slature 
which  assembled  after  its  rendition  over- 
ruled it  by  an  express  statute. 

Municipalities,  counties,  and  states  can 
be  compelled  by  mandamus  to  levy  and 
collect  taxes  with  which  to  pay  such  judg- 
ments; but  charitable  corporations  have  no 
such  powers  or  rights, — there  is  no  feasible 
means  of  obtaining  satisfaction  of  judg- 
ments against  them.  For  this  reason  the 
"trust  fund  doctrine"  is  strictly  applicable, 
not  on  the  ground  that  no  liability  can  be 
fixed  or  fastened  upon  such  corporations, 
but  that,  if  so  fixed  or  fastened,  the  judg- 
ment could  not  be  satisfied,  and  obtaining 
it  would  be  useless.  And  the  law  never 
requires,  or  even  allows,  the  doing  of  a 
wholly  useless  thing.  This  will  clearly  ap- 
pear from  an  examination  of  Fordyce's 
Case,  79  Ark.  559,  7  L.R.A.(N.S.)  485, 
96  S.  W.  166.  There,  by  negligence  or 
fraud,  the  plaintiff  had  obtained  a  judgment 
against  a  public  library,  and  sought  by  exe- 
cution to  enforce  a  sale  of  its  property. 
The  court  enjoined  the  sale.  The  opinion 
was  written  by  Judge  Rose,  oi\e  of  the 
greatest  lawyers  America  has  produced,  and 
is  therefore  one  of  the  best  considered  cases 
in  the  world  on  the  subject. 

The  following  authorities  are  conclusive 
on  this  question:  "A  valid  vested  estate 
in  trust  (for  charitable  purposes)  can  nev- 
er lapse  or  become  forfeited  by  any  mis- 
conduct in  the  trustee,  or  inability  in  the 
corporation  to  execute  it,  if  such  existed. 
Charity  never  fails;  and  it  is  the  right 
as  well  as  the  duty  of  the  Sovereign,  by  its 
courts  and  public  officers,  as  also  by  the 
legislature  (if  needed),  to  have  the  char- 
ities properly  administered."  •  Girard  v. 
Philadelphia,  7  Wall.  15,  19  L.  ed.  57. 

**If  a  defendant  permits  a  judgment  to 
go  against  him  which  he  might  have  suc- 
cessfully defended,  he  may  still  claim  his 
homestead  and  other  exemptions.  Though 
a  judgment  is  rendered  against  a  railway 
company,  yet  its  franchise  or  other  prop- 
erty necessary  to  the  operation  of  its  road, 
cannot  be  sold  under  execution,  because 
that  would  interfere  with  the  public  good. 
East  Alabama  R.  Co.  v.  Doe,  114  U.  S. 
340,  29  L.  ed.  136,  5  Sup.  Ct.  Rep.  869; 
1  Freeman,  Executions,  §  179.  The  fact 
that  a  city  or  county  is  by  statute  liable  to 
be  sued  does  not  necessarily  imply  that  its 
property  may  be  taken  in  execution.  This 
has  been  repeatedly  decided.  Highway 
Comrs.  v.  Martin,  4  Mich.  557,  69  Am.  Dec. 
333;  Waltham  v.  Kemper,  65  111.  346,  8 
Am.  Rep.  662;  White  v.  Bond  County,  58 
111.  297,  11  Am.  Rep.  65;  Bussell  v.  Steuben, 
67  111.  36;  Hill  V.  Boston,  122  Mass.  362, 
L.R.A.1915D. 


23  Am.  Rep.  332.  The  judgment  is  con- 
clusive of  the  amount  of  the  debt  or  de- 
mand, but  it  does  not  conclude  the  question 
as  to  the  liability  of  any  property  to  seiz- 
ure under  it.  That  is  a  question  that  may 
never  arise.    .    .    . 

"In  every  city  of  any  considerable  size 
may  be  found  one  or  more  hospitals  or- 
ganized and  maintained  by  the  city  for 
charitable  purposes,  and  one  or  more  hos- 
pitals maintained  by  private  benevolence, 
under  the  control  of  trustees  appointed  or 
elected  as  the  donors  may  direct  or  the 
statute  may  require.  But  a  devise  to  a 
city  for  charitable  purposes  is  valid.  Mc- 
Donogh  V.  Murdoch,  15  How.  367,  14  L. 
ed.  732;  Perin  v.  Carey,  24  How.  465,  16 
L.  ed.  701.  Let  us  suppose  then  that  a 
city  had  two  hospitals,  one  created  and 
supported  out  of  the  municipal  revenues 
and  another  dependent  upon  a  charitable 
gift  and  the  donations  of  private  individu- 
als, both  under  the  control  of  the  city  as 
a  trustee.  According  to  the  doctrine  con- 
tended for  in  behalf  of  the  appellants,  the 
former  could  not  be  sold  under  execution 
because  it  belonged  to  the  city,  and  the 
later  could  be  thus  sold  because  the  city 
was  only  a  trustee;  and  this,  notwithstand- 
ing both  were  charities  instituted  *for  the 
public  good.'  Such  a  distinction  cannot 
be  supported  except  by  ignoring  the  general 
public  interests  common  to  both  of  these 
cases.  The  question  is  not  as  to  who 
holds  the  property  in  trust,  which  is  merely 
a  personal  consideration,  a  matter  of  policy 
and  expediency;  but  it  relates  to  the  ob- 
jects for  which  all  charitable  issues  are 
created,  and  on  account  of  which  they  are 
highly  favored  by  law.  A  discrimination 
based,  not  on  the  character  of  the  trust, 
but  on  the  character  of  the  trustee,  would 
be  false  and  misleading.  The  property  of 
a  public  corporation,  such  as  a  railroad  or 
bridge  company,  essential  to  the  exercise 
of  its  corporate  franchise  and  the  per- 
formance of  its  duties  toward  the  public, 
cannot,  without  statutory  authority,  be  sold 
to  satisfy  a  common-law  judgment,  either 
on  execution,  or  in  the  pursuance  of  an 
order  or  decree  of  court."  Fordyce  v.  Wom- 
an's Christian 'Nat.  Library  Asso.  supra. 

The  opinion  in  this  case  seems  to  make 
a  distinction  between  a  pay  patient  in  a 
charitable  institution,  and  one  who  does 
not  pay.  The  authorities  all  hold  that 
there  is  no  difference  as  to  the  liability 
of  purely  charitable  ittstitutions  for  the 
torts  of  their  agents,  as  to  pay  and  non- 
pay  patients.  This  is  well  and  truly  stated 
in  a  note  to  the  report  of  the  case  of 
Hordem  v.  Salvation  Army,  139  Am.  St. 
Rep.    899,    as   follows:      "The    authorities 
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seem  to  agree  that  an  inetitution  otherwise 
charitable  in  its  nature  does  not  lose  its 
character  as  such,  and  its  consequent  ex- 
emption from  responsibility  for  the  torts 
and  negligence  of  its  servants  and  agents, 
from  the  fact  that  persons  availing  them- 
selves of  its  benefits,  at  least  such  as  are 
pecuniarily  able  to  do  so,  contribute  money 
to  pay  the  expenses  of  the  institution ;  their 
contributions  going  to  the  charity  itself, 
and  not  being  a  source  of  private  gain  to 
the  founders  or  managers.  This  has  been 
held  true  in  the  case  of  hospitals  and  in- 
stitutions of  learning,  as  will  hereafter 
be  seen.  It  has  been  decided  that  an  in- 
stitution does  not  lose  its  charitable  char- 
acter so  as  to  be  liable  for  the  death  of 
a  child  through  the  negligence  of  an  ex- 
perienced employee,  merely  because  the 
mother  of  the  child  contributed  to  the  ex- 
pense of  its  care  at  the  institution.  Cun- 
ningham V.  Sheltering  Arms,  135  App. 
Div.  178,  119  N.  Y.  Supp.  1033." 

Most  all  the  cases  are  reviewed  or  cited 
in  the  opinion  and  notes  to  this  case. 

Of  course,  if  a  hospital  or  an  educational 
institution  is  operated  for  private  gain  and 
profit,  then  it  is  not  a  charitable  institu- 
tion, and  the  doctrine  or  rule  being  con- 
sidered does  not  apply.  The  very  definition 
of  a  "charitable  trust"  or  "charitable  in- 
stitution" is  that  it  is  for  the  use  and 
benefit  of  the  public,  and  not  for  that  of 
particular  individuals.  A  "charity"  is  a 
gift  to  be  applied  for  the  benefit  of  an 
indefinite  number  of  persons,  thereby  re- 
lieving the  government  pro  tanto  of  the 
discharge  of  its  duties  as  to  educating 
the  mines,  training  the  hands,  improving  the 
morals,  and  relieving  the  pains  and  suffer- 
ing, of  such  indefinite  number.  If  it  be  not 
a  gift,  or  if  it  be  a  gift  to  a  definite  num- 
ber, then  it  is  not  a  charity,  but  is  a 
private  business,  and  is  in  the  same  cate- 
gory as  other  private  business  corporations. 
To  be  a  charitable  trust  there  must  be  a 
gift  by  the  Sovereign  or  by  individuals, 
and  it  must  be  for  a  public  purpose,  either 
local  or  general.  The  gift  must  extend  to 
the  poor  as  well  as  to  the  rich.  Charitable 
uses  or  trusts  may  extend  to  almost  any- 
thing which  tends  to  promote  the  well- 
doing or  the  well-being  of  the  genus  homo. 
It  must,  however,  be  to  an  indefinite  num- 
ber, and  be  for  a  purpose  which  the  govern- 
ment or  Sovereign  ought  otherwise  to  do,  in 
order  that  it  be  protected  from  spoliation 
or  diversion,  as  other  property  is  protected 
which  is  devoted  to  a  public  use,  such  as 
city  halls,  courthouses,  state  capitols,  uni- 
versities, public  hospitals^  etc. 
L.R.A.1915D. 
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J.  T.  BELL,  Plff.  in  Err., 

V. 

CORA  ROSIGNOLw 

« 

(—  Ga.  — i  84  S.  E.  642.) 

Husband  and  wife  —  liability  of  wife 

for  groceries. 

Where  a  married  woman  personally  ap- 
plies to  a  tradesman  for  the  purchase  of 
groceries,  stating  that  she  wishes  to  open 
an  account  in  her  own  name,  and  directs 
the  plaintiff  to  charge  the  goods  to  her,  and 
where  in  pursuance  of  this  arrangement  the 
goods  are  delivered  at  her  home  and  charged 
to  her,  she  will  be  personally  liable  there- 
for, notwithstanding  the  legal  obligation  of 
the  husband  to  support  his  wife,  and  the 
groceries  being  such  as  would  be  a  proper 
support  to  be  provided  by  the  husband  for 
the  family. 

(February  11,  1916.) 

Headnote  by  Evans,  P.  J. 

Note,  —  Liability  of  married  woman  for 
Tieoessaries  purchased  hy  her. 

This  note  is  supplementary  to  the  note 
appended  to  Clark  v.  Tenneson,  33  Li.R.A. 
(^.S.)  426. 

In  equity. 

Supplementing  33  L.R.A.(N.S.)  426. 

In  Bowen  v.  Daugherty,  168  N.  C.  242,  84 
S.  E.  265,  the  court  said  obiter  that  if  a 
husband  liable  for  necessaries  furnished  to 
his  wife  should  fail  to  pay,  or  because  of 
his  estate  being  insolvent  payment  could 
not  be  enforced,  authority  is  to  the  effect 
that  an  equity  might  arise  to  the  creditor 
enabling  him  to  collect  from  the  wife's  es- 
tate, but  otherwise,  and  except  under  such 
conditions,  the  debt  is  and  continues  to  be 
that  of  the  husband,  and  enforceable  against 
him  or  his  estate. 

Under  general  enabling  statutes. 

Supplementing  33  L.R.A.{N.S.)   427. 

Under  a  statute  providing  in  effect  that 
except  in  conveyances  of  her  real  estate  and 
in  case  of  contract  with  her  husband,  a 
married  woman  was  authorized  to  contract 
and  deal  as  if  she  were  unmarried,  it  is 
held  that  the  estate  of  the  wife  wa^  not 
liable  for  necessaries  which  were  supplied 
to  her  when  she  was  living  with  her  hus- 
band, without  any  express  promise  on  her 
part  to  pay  for  them.  Bowen  v.  Daugherty, 
supra. 

Under  a  statute  which  completely  eman- 
cipates a  married  woman  so  that  she  may 
deal  and  contract  without  her  husband's 
consent  as  freely  as  if  she  were  unmarried, 
except  in  dealing  with  her  husband,  she 
may  purchase  necessaries  on  her  own  credit, 
'  and  the  creditor  may  recover  for  them  with- 


BEIX  V.  ROSIGNOL. 


nso 


ij'  RROR  to  the  Superior  Court  for  Fulton 
^  County  to  review  a  judgment  stistain- 
ing  a  motion  for  nonsuit  in  a  suit  to  re- 
cover an  amount  alleged  to  be  due  for 
groceries.  Reversed. 
The  facts  are  stated  in  the  opinion. 
Messrs.  Joseph  W.  Humphries  and 
John  D.  Humphries,  for  plaintiff  in  er- 
ror: 

Defendant  was  liable  for  the  groceries. 
Freeman  v.  Coleman,  86  Ga.  590,  12  S. 
E.  1064;  Finch  v.  Barclay,  87  Ga.  393,  13 
S.  E.  666;  Villa  Rica  Lumber  Co.  v.  Para- 
tain,  92  Ga.  370,  17  S.  E.  340;  Chastain  v. 
Peak,  111  Ga.  889,  36  S.  E.  967;  Goodson 
V.  Powell,  9  Ga.  App.  497,  71  S.  E.  765. 


Misers.  Smith  &  Hastings,  for  defendant 
in  error: 

A  married  woman  cannot  be  held  liable 
on  account  of  necessaries  furnished  for  the 
support  of  the  family,  unless  it  appears 
that  she  expressly  contracted  to  be  liable 
therefor. 

Freeman  v.  Holmes,  62  Ga.  556;  Rushing 
V.  Clancy,  92  Gli.  769,  19  8.  E.  711;  Oliver 
v.  Webb,  12  Ga.  App.  216,  76  S.  E.  1081. 

Bvans,  P.  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff,  a  grocery  merchant,  brought 
suit  against  the  defendant,  a  married  worn* 
an,  to  recover  upon  an  allied  indebtedness 


out  making  the  husband  a  party  defendant; 
and  in  such  an  action,  brought  solely 
against  the  wife,  it  is  improper  to  permit 
the  husband  to  make  a  counterclaim  agaiiust 
the  plaintiff.  Lipinsky  v.  Revell,  167  N. 
C.  608,  83  S.  E.  820. 

Under  special  statute. 

Supplementing  33  L.R.A.(N.S.)  430. 

The  statutes  of  some  states  expressly 
provide  that  the  separate  estate  of  a  wife 
shall  be  liable  for  necessaries. 

Thus,  the  statute  of  California  makes  the 
separate  property  of  the  wife  acquired  by 
her  after  marriage,  subject  to  debts  for 
necessaries  which  are  furnished  to  either 
husband  or  wife  while  living  together. 
Evans  v.  Noonan,  20  Cal.  App.  288,  128 
Pac  794. 

Necessity  for  express  contract. 

Supplementing  33  L.R.A.(N.S.)   431. 

A  married  woman  who  is  living  with  her 
husband  cannot  be  held  liable  on  an -ac- 
count for  necessaries  furnished  herself  and 
children  unless  she  expressly  contracted  or 
signiiied  that  she  intended  that  she  herself, 
and  not  her  husband,  would  assume  the 
obligation.  Oliver  v.  Webb,  12  Ga.  App. 
216,  76  S.  E.  1081. 

Under  a  statute  making  the  funeral  ex- 
penses of  a  deceased  person  a  •  preferred 
charge  against  his  estate,  a  mere  direction 
by  a  widow  to  an  undertaker  to  furnish 
such  service  and  supplies  is  presumed  to  be 
made  on  the  credit  of  the  estate,  and  noth- 
ing short  of  an  order  and  an  express  prom- 
ise by  the  widow  to  pay  for  the  fur- 
nishings would  create  a  primary  liabil- 
ity on  her  part.  Butterworth  v.  Brede- 
meyer,  74  Wash.  524,  133  Pac.  1061. 

In  Mooney  v.  McMahon,  83  N.  J.  !».  120, 
83  Atl.  504,  in  which  the  plaintiff  sought 
to  recover  against  the  estate  of  her  step- 
mother for  services  rendered  by  her  in  the 
honsehold  maintained  by  her  father  and 
stepmother,  to  perform  which  she  had 
abandoned  a  lucrative  position  upon  the 
written  request  of  her  stepmother,  it  was 
held  that  she  could  not  recover  against  the 
stepmother's  estate,  the  court  saying  that 
to  fix  such  a  liability  there  must  be  either 
an  express  contract  to  pay  out  of  her  own 
L.RJ^.1915D.  75 


estate,  or  circumstance^  clearly  showing 
the  assumption  of  an  mdividual  liability 
on  her  part,  exclusive  of  that  of  her  hus- 
band. 

In  H.  Leonard  &  Sons  v.  Stowe,  166  Mich. 
681,  132  N.  W.  454,  a  joint  action  against 
a  husband  and  wife  in  which  judgment  was 
taken  upon  the  pleadings  against  the  wife 
and  judgment  rendered  in  favor  of  the  hus- 
band upon  a  written  contract,  made  by  the 
wife  alone,  for  the  purchase  of  goods,  the 
court  said  it  seemed  unnecessary  to  state 
that  in  the  face  of  the  written  contract 
plaintiff  was  not  permitted  to  say  that  the 
goods  were  in  fact  agreed  to  be  sold  upon 
the  credit  of  the  husband,  and  that,  assum- 
ing that  the  wife  had  authority,  express  or 
implied  to  bind  her  husband  by  purchases 
of  goods,  she  did  not  undertake  to  bind  him. 

What  is  sufficient  to  show  a  contract  to 

bind  herself. 

Supplementing  33  L.R.A.(N.S.)   432. 

While  a  wife  may  by  agreement  charge 
herself  personally  for  necessaries  purchased 
by  her  for  the  family  while  living  with  her 
husband,  the  presumption  is  that  such  pur- 
chases were  made  by  her  as  agent  of  the 
husband,  and  that  he  alone  is  liable;  so, 
where  the  proof  goes  only  to  the  extent  of 
the  showing  that  the  wife  came  to  plaintiff's 
store  and  ordered  groceries,  that  they  were 
delivered  to  her  home  and  the  bills  sent  to 
her,  and  that  when  plaintiff  asked  the  hus- 
band for  payment,  he  replied  that  his  wife 
said  she  had  no  money  yet  and  plaintiff 
would  have  to  wait, — it  was  held  that  the 
wife  was  not  liable  personally  for  the  debt, 
and,  the  husband  being  primarily  liable, 
an  oral  promise  to  pay  made  by  the  wife 
after  the  debt  was  incurred  would  be  mere- 
ly a  promise  to  pay  the  debt  of  another,  and 
not  binding  upon  her.  Speckman  v.  Foote, 
138  N.  Y.  Supp.  380. 

In  Wilder  v.  Brokaw,  141  App.  Div.  811, 
126  N.  Y.  Supp.  932,  it  is  held  that  a  wife 
living  apart  from  her  husband  may  bind 
herself  by  a  contract  for  necessaries,  the 
question  being  merely  as  to  whether  credit 
was  extended  to  her  or  to  her  husband,  and 
where  the  evidence  is  conflicting  on  that 
question  it  should  be  submitted  to  a  jurv. 

R.  L.  S. 
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for  groceries.  The  defendant  pleaded  that 
all  the  purchases  were  made  for  her  hus- 
band's account,  as  head  of  the  family,  which 
was  well  known  to  the  plaintiff.  She  did 
not  deny  that  the  merchandise  was  fur- 
nished, or  that  it  was  worth  the  amounts 
charged.  On  the  conclusion  of  the  plaintiff's 
evidence  he  was  nonsuited.  The  testimony 
submitted  by  him  tended  to  show  that  he 
was  a  grocery  merchant.  The  defendant 
applied  to  him  for  credit,  stating  that  she 
wanted  to  open  an  account  with  him  in  her 
own  name;  that  her  husband  was  a  good, 
easy  fellow  and  allowed  himself  to  be  im- 
posed upon,  and  she  ran  the  house  herself. 
Sh«  directed  the  plaintiff  to  charge  the 
goods  in  her  name.  The  plaintiff  had  heard 
that  the  husband  was  a  bankrupt  at  the  time 
his  wife  opened  the  account.  In  supplying 
the  goods  he  made  out  with  each  delivery 
a  duplicate  statement,  one  of  which  was 
delivered  with  the  goods  and  the  other  was 
kept  by  him.  These  statements  were  made 
out  on  a  printed  blank  and  the  line  for  the 
name  was  preceded  by  the  capital  letter, 
"M."  On  many  of  the  statements  was  writ- 
ten the  name  "Rosignol;"  on  many,  the  let- 
ters "RS"  followed  the  capital  letter  "M," 
and  these  letters  were  followed  by  the  name 
of  Rosignol;  on  others  appeared  only  the 
address,  ''106  Cherokee  Ave.,"  without  any 
name.  When  the  plaintiff  called*  at  defend- 
ant's home,  he  always  talked  to  the  defend- 
ant about  the  account  and  asked  her  for  the 
money.  On  some  occasions  the  defendant's 
husband  would  be  at  home  and  would  meet 
plaintiff  at  the  door  and  would  say,  "You 
want  to  see  Cora."  The  defendant  made  the 
payments  on  the  account.  The  husband 
brought  him  one  payment,  and  said  that 
his  wife  had  sent  the  money  to  be  credited 
on  her  account.  The  groceries  were  fur- 
nished for  the  defendant,  her  husband  and 
child.  The  plaintiff  knew  that  the  defend- 
ant owned  a  vacant  lot,  and  that  the  hus- 
band worked  sometimes  for  railroads,  and 
that  his  family  lived  with  him. 

There  can  be  no  doubt  that  a  married  wom- 
an on  her  own  credit  may,  by  express  con- 
tract, bind  herself  for  the  purchase  of  neces- 
saries for  herself  and  family.  It  is  true 
that  the  husband  is  bound  to  support  his 
wife  and  family,  but  this  legal  obligation 
does  not  prevent  the  wife  from  buying  on 
her  own  responsibility  groceries  for  the  sup- 
port of  the  family,  and  personally  agree- 
ing to  pay  for  them.  In  the  instant  case 
it  is  inferable  from  the  evidence  that,  un- 
attended by  her  husband,  the  wife  applied 
to  the  merchant  for  a  line  of  credit  to  be 
extended  individually  to  her,  that  the  credit 
was  extended  to  her,  and  not  to  her  hus- 
band, and  that  the  goods  were  furnished  to 
her  on  her  credit.  This  amounts  to  an  ex- 
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press  contract  on  her  part  to  buy  the  goods 
as  an  individual. 

The  facts  in  the  cases  of  Freeman  ▼. 
Holmes,  62  Ga.  556,  and  Rushing  v.  Clancy, 
92  Ga.  769,  19  S.  E.  711,  are  dissimilar 
from  those  of  the  case  at  bar.  In  the  form- 
er case  a  husband  accompanied  his  wife  and 
child  to  the  office  of  a  dentist,  and  intro- 
duced them  to  the  dentist.  Under  these 
circumstances  it  was  held  there  eould  be 
no  recovery  against  the  wife  for  dentistry 
done  for  herself  and  child,  especially  where 
it  appeared  that  the  dentist  knew  nothing 
about  her  having  any  separate  estate,  and 
impliedly  gave  credit  to  the  husband,  and 
not  the  wife.  In  the  latter  case,  the  wife 
and  her  husband  applied  for  board,  but 
the  husband  took  no  part  in  the  negotia- 
tions, and  it  was  held  that,  in  the  absence 
of  an  express  promise  by  the  wife  to  charge 
herself  or  her  separate  estate,  the  board 
contracted  for  being  such  as  her  husband 
is  bound  to  furnish  to  her  and  her  children, 
the  husband,  and  not  the  wife,  was  liable 
therefor.  In  both  oaaes  the  husband  was 
present  when  the  services  and  board  were 
contracted  for,  and  in  the  abseaice  of  an 
express  contract  by  the  wife  to  pay  for 
same,  the  implication  was  that  the  credit 
was  extended  to  the  husband.  In  the  in- 
stant case  there  was  evidence  that  the  wife, 
without  being  attended  by  her  husband,  ap- 
plied for  credit  and  req^uested  the  goods  be 
charged  to  her.  The  court  erred  in  sustain- 
ing the  motion  for  nonsuit. 

Judgment  reversed. 

All  the  Justices  concur,  except  Flsli,  Ch. 
J.,  absent. 


Wi:ST   TIRGIXIA   SUPRSMS   COtTRT 
OF  APPEAIiS. 

CHARLES  A.  PRICHARD 

V. 

FREELAND  OIL  COMPANY,  Plff.  in  Err. 
(—  W.  Va.  — ,  84  S.  E.  945. 

Mines  —  oil  and  gas  lease  —  definitions. 

1.  The  words  "gas  well,"  employed  in  a 
lease  for  oil  and  gas  providing  that  the 
lessor  should  be  paid  "three  himdred  ($300) 
dollars   per   year   for   gas   from   each   and 

Headnotes  by  Muxes,  P. 


Note, -^  What    constitutea    a    gas    tvell 
within  an  oU  and  gas  lease. 

The  definition  of  a  gas  well  as  given  in 
Pbichard  v.  FBEasLAND  Oil  Co.,  includes 
not  only  a  well  which  produces  gas  "in 
such  quantities,  considering  the  time,  place, 
circumstances,  and  conditions"  that  the  les- 
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eevry  gas  well  drilled  on  said  premises; 
fiaid  payment  to  be  made  on  each  well 
within  aixty  days  after  each  well  is  com- 
pleted, and  to  be  paid  yearly  thereafter 
while  it  is  a  gas  well/'  interpreted  in  the 
light  of  all  tne  facts  and  circumstances 
surrounding  the  parties, '  their  relation  to 
each  other,  the  objects  and  purposes  of  en- 
tering into  the  contract,  and  what  they 
subsequently  did  under  the  contract,  mean 
a  gas  well  which,  considering  its  location 
with  reference  to  any  market  for  gas,  its 
capacity  as  a  gas  producer,  can  be  profit- 
ably operated  as  such,  and  not  a  well  pro- 
ducing oil  in  large  quantities  and  some  gas, 
and  operated  for  many  years  by  lessee  as 
an  oil  well,  and  without  demand  for  gas 
rental  by  lessor. 

Same  —  rentals  —  use  of  gas. 

2.  The  fact  that  some  gas  is  found  in 
one  or  more  of  the  sands  penetrated  in 
drilling  such  well,  and  is  afterwards  run 
from  Uie  casing  head  into  a  gas  line  from 
wells  on  an  adjoining  lease  operated  by  the 
same  lessee,  and  the  gas  from  all  utilized 
in  operating  the  wells  on  both  properties, 
according  to  a  custom  prevailing  among 
oil  operators,  does  not  render  the  lessee  in 
such  a  lease  liable  to  the  lessor  for  annual 
gas  rentals  provided  for  in  such  lease. 

(December  22,  1914.) 

ERROR  to  the  Circuit  Court  for  Marion 
County  to  review  a  judgment  in  plain- 
tiff's favor  in  an  action  for  the  recovery  of 


rentals  alleged  to  be  due  under  an  oil  and 
gas  lease.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Neely  &  liively  for  plaintiff  in 
error. 

Messrs.  B.  Ij.  Batcher  and  Harry  Shaw 
for  defendant  in  error. 

Miller,  P.,  delivered  the  opinion  of  the 
court: 

In  an  action  by  lessor  against  lessee  to 
recover  gas  rentals  alleged  to  have  accrued 
to  him  from  an  alleged  gas  well  drilled  on 
his  land,  under  his  lease,  the  covenant  of 
the  lease  relied  on  as  the  basis  of  his  ac- 
tion is  substantially  as  follows:  "In  con- 
sideration of  the  premises,  the  said  party  of 
the  second  part  covenants  and  agrees,  1st, 
to  deliver  to  the  credit  of  the  first  party, 
his  heirs  or  assigns,  free  of  cost  in  the 
pipe  line  .  .  .  one  eighth  (J)  part  of 
all  oil  produced  and  saved  from  the  leased 
premises;  and  to  pay  three  hundred  ($300) 
dollars  per  year  for  the  gas  from  each  and 
every  gas  well  drilled  on  said  premises; 
said  payment  to  be  made  on  each  well  with- 
in sixty  days  after  well  is  completed,  and 
to  be  paid  yearly  thereafter  while  it  is  a 
gas  well." 

On  the  trial  plaintiff  obtained  a  verdict 
and  judgment  for  $2,669,13,  and  to  that 
judgment  defendant  obtained  this  writ  of 
error. 

The  lease  is  dated  October  14,  1903.    The 


see  can,  by  reasonable  effort,  market  or  sell 
the  gas  with  reasonable  profit,  but  is  also 
made  to  include  wells  which  produce  gas  in 
such  quantities  that  the  lessee  can  use  it 
on  the  premises  with  reasonable  profit. 
There  seems  to  be  some  disagreement  be- 
tween that  case  and  Taylor  v.  Peerless  Ref. 
Co.  14  Ohio  C.  C.  315,  7  Ohio  C.  D.  368, 
with  respect  to  wells  which  produce  gas  in 
quantities  sufiicient  to  be  used  on  the  prem- 
ises, the  latter  case  holding  that  an  oil- 
producing  well  which  gives  off  enough  gas 
to  run  boilers  on  the  premises,  but  not 
enough  to  market,  is  not  a  gas  well  in  the 
general  sense  in  which  it  is  used  in  a  lease 
providing  for  the  payment  of  a  certain 
rental  for  each  gas  well  located  on  the 
leased  property.  The  latter  case,  however, 
does  not  make  it  clear  just  how  much  gas 
was  used  on  the  premises,  and  it  may  be 
that  in  this  case  there  was  not  such  a  quan- 
tity that  the  lessee  could  be  said  to  have 
used  it  with  reasonable  profit,  as  prescribed 
in  the  definition  in  Pbichabd  v.  Fiucbland 
Oil*  Co. 

No  other  cases  have  been  found  which  at- 
tempt to  define  the  term  in  the  general 
sense  in  which  it  is  used  in  gas  leases.  In 
a  few  cases,  however,  questions  have  arisen 
as  to  what  kind  of  wells  will  satisfy  specific 
clauses  in  oil  and  gas  leases  referring  to 
the  construction  of  wells.  In  these  cases 
the  wording  on  the  part  of  the  leases  under 
I^R.A.1915D. 


consideration  governs  the  conclusions  of 
the  courts. 

In  Hazel  Green  Oil  k  Gas  Co.  v.  Collier, 
130  Ky.  132,  110  S.  W.  343  (rehearing  de- 
nied in  130  Ky.  139,  112  S.  W.  1090),  the 
sinking  of  a  test  well  within  one  year,  as 
required  by  the  terms  of  an  oil  and  gas 
lease,  is  held  not  to  be  sufiScient  to  satisfy 
a  clause  providing  for  the  extension  of  the 
term  of  the  lease  if  ^'wells  are  completed 
during  said  term."  The  court  says;  "Read- 
ing these  provisions  of  the  lease  together, 
we  think  it  manifest  that  the  writing  draws 
a  distinction  between  the  test  well,  which 
it  provides  for,  and  other  wells.  In  other 
words,  the  expression,  'provided  wells  are 
completed  during  said  term,'  means  that 
other  wells  are  to  be  completed  during  the 
term,  besides  the  test  well,  and  that  the 
mere  sinking  of  a  test  well  during  the  term, 
without  marketing  the  gas  found  in  it,  does 
not  entitle  the  lessee  to  an  extension  of 
the  term." 

In  Federal  Betterment  Co.  v.  Blaes,  75 
Kan.  69,  88  Pac.  555,  where  a  hole  was 
drilled  to  the  depth  of  1,000  feet  and  then 
plugged  up  without  being  shot,  it  was  held 
that  a  well  had  been  drilled  within  the 
terms  of  the  oil  and  gas  lease  providing  for 
the  forfeiture  of  the  lease  "if  at  any  time 
after  a  well  or  wells  have  been  drilled,  six 
months  shall  elapse  without  any  revenue 
being  received  by  the  lessors."       E.  L.  D. 


1188 


WEST  VIRGINIA  SUPREME  COURT  OF  APPEALS. 


well  in  queBtion^  the  only  one  drilled  on 
the  land,  was  begun  soon  after  the  date  of 
the  lease  and  completed  about  August,  1904, 
and  thereafter  and  up  to  the  date  of  this 
suit,  August  24,  1911,  it  was  operated  as 
an  oil  well,  having  produced  some  fifteen 
thousand  barrels  of  oil,  one  eighth  of  which 
was  delivered  to  the  plaintiff  lessor  in  ac- 
cordance with  the  covenants  of  the  lease. 

Outside  of  his  brother,  who  he  says  was 
a  member  of  defendant  corporation^  but  in 
what  capacity  he  does  not  say,  nor  does  it 
appear,  and  which  he  says  was  a  year  or 
two  after  the  well  was  drilled,  plaintiff 
does  not  pretend  to  have  ever  mentioned 
the  subject  of  gas  rentals,  until  about  the 
time  of  bringing  this  suit.  He  never  pre- 
sented any  bill,  or  made  any  demand  for 
the  gas  rental.  He  says  that  about  two 
years  before  giving  his  testimony  on  the 
irial  at  November  term,  1912,  he  wrote  the 
defendant  company  that  he  intended  to 
make  a  demand  for  this  rental,  but  did  not 
tell  them  he  expected  to  demand  pay  for 
five  or  six  years  back  rent. 

The  declaration  has  the  common  counts 
in  assumpsit,  without  bill  of  particulars, 
and  a  special  count  demands  annual  gas 
rentals  alleged  to  have  accrued  to  plaintiff 

under  said  lease,  beginning  with  the 

day  of  October,  1904,  to  and  including  the 

day  of  October,  1910,  at  $300  per 

year,  with  interest  on  each  of  said  pay- 
ments from  the  day  they  became  due  re- 
spectively until  paid,  aggregating  the  sum 
of  $2,100.  The  damage  laid  in  the  writ  and 
declaration  is  $2,500. 

The  sole  question  presented  on  the  trial 
by  pleadings  and  proofs,  and  by  instruc- 
tions given  and  refused,  and  motion  for  a 
new  trial,  denied,  is,  what  is  a  "gas  well" 
within  the  meaning  of  the  contract  and  the 
intendment  of  the  parties? 

One  of  the  cardinal  rules  of  construction, 
where  there  is  ambiguity  or  uncertainty  in 
the  meaning  of  the  words  of  the  contract, 
is  to  take  the  instrument  by  its  four  cor- 
ners and  read  and  interpret  it  in  the  light 
of  all  the  facts  and  circumstances  sur- 
rounding the  parties  at  the  time  of  making 
the  contract,  their  relation  to  each  other, 
the  objects  and  purposes  of  entering  into 
the  contract,  and  their  actions  and  conduct 
at  the  time  and  subsequently,  and  the 
things  done  under  the  contract  in  the  execu- 
tion thereof. 

Literally  speaking,  perhaps,  a  gas  well 
Is  any  well  which  produces  gas.  But  it 
cannot  be  supposed  that  the  parties  to  this 
lease  meant  a  well  which  produced  gas  in 
such  quantity  that  when  ignited  it  should 
bum  like  a  mere  taper  on  the  sacred  altar, 
or,  as  sometimes  happens,  should  send  up- 
ward a  screaming,  hissing  shaft  of  flame, 
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uncontrolled,  and  uncontrollable,  and  final- 
ly die,  like  some  great  giant,  of  self-ex- 
haustion, a  total  loss  to  all  concerned. 
Surely  neither  of  these  extremes  could  have 
been  contemplated.  Manifestly  the  parties 
contemplated  a  well  having  such  a  pressure 
and  volume  of  gas,  and  considered  with  re- 
spect to  its  location,  its  proximity  to  the 
market,  as  could  be  operated  profitably, 
and  the  gas  utilized  either  on  the  leased 
premises,  or  disposed  of  commercially  to 
others.  True,  we  decided  in  McGraw  Oil  & 
Gas  Co.  V.  Kennedy,  65  W.  Va.  595,  28 
L.R.A.(N.S.)  232,  64  S.  E.  1019,  with  re- 
spect to  a  lease  for  oil  and  gas  for  Axe 
years  "and  as  long  thereafter  as  oil  or  gas, 
or  either  of  them,  is  produced  by  the  party 
of  the  second  part,"  that  the  lessor  could 
not  forfeit  it  because  he  thought  gas  was 
not  being  produced  in  paying  quantity,  the 
lessee  claiming  that  it  was,  and  being  will- 
ing to  pay  the  stipulated  sum  for  the  well 
as  a  gas  well.  We  held  that  it  was  for 
the  lessee  to  say  whether  gas  was  being  pro- 
duced in  paying  quantities,  acting  in  good 
faith.  .  The  ground  of  that  decision  was 
that  as  the  lessor  got  the  price  of  the  gas 
well,  he  ought  not  to  be  heard  to  complain, 
if  the  lessee  was  willing  to  pay  in  good 
faith  therefor,  and  to  protect  his  lease  for 
oil  and  gas  from  forfeiture. 

To  the  same  effect  is  Lowther  Oil  Co.  v. 
Miller-Sibley  Oil  Co.  53  W.  Va.  501,  97  Am. 
St.  Rep.  1027,  44  S.  E.  433,  22  Mor.  Min. 
Rep.  656.  But  in  Carnegie  Natural  Gas 
Co.  V.  South  Penn  Oil  Co,  56  W.  Va,  402, 
49  S.  E.  548,  involving  a  co-operating  con- 
tract, imder  which,  if  an  oil  well  was  de- 
veloped by  either,  the  oil  company  was  to 
get  the  well,  by  paying  the  cost,  and  if  a 
gas  well  was  developed,  the  gas  company 
should  get  it  by  paying  the  cost  thereof, 
we  decided,  in  effect,  that  "gas  well"  in  the 
contract  meant  a  well  which  developed  gas 
in  paying  quantities,  not  a  mere  pittance 
of  gas,  or  in  a  quantity  that  could  not  be 
marketed  and  used  profitably  by  the  owner. 

In  Roberts  v.  Ft.  Wayne  Gas  Co.  40  Ind. 
App.  528,  82  N.  £.  558,  the  lessor  sued 
lessee  for  gas  rentals  alleged  to  be  due  him 
under  a  lease  for  oil  and  gas  providing,  if 
"gas  is  found  in  sufficient  quantities  to 
market  the  same,"  the  lessor  should  be  paid 
$100  per  annum  in  advance  for  each  gas 
well  drilled,  and  that  operations,  should  be 
commenced  and  four  wells  completed  within 
four  months  from  date,  or  all  paid  for  after 
that  time,  and  that  if  lessee  should  fail  to 
perform  such  work  or  to  pay  the  rental, 
he  should  in  lieu  thereof,  and  in  full  for 
damages  for  his  default,  pay  annually  dur- 
ing the  term  $100,  for  each  of  such  wells. 
The  lessee  drilled  the  four  wells  within  the 
time  prescribed,   and  for   a  time  produced   . 
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gas  in  paying  quantities.  He  also  drilled 
an  oil  well.  When  the  gas  wells  ceased  to 
produce  gas  in  paying  quantities  he  stopped 
paying  the  annual  rentals  therefor,  but  be- 
cause the  oil  well  continued  to  produce  oil, 
did  not  surrender  the  lease.  The  appellate 
court  held  that  it  was  necessary  for  plain- 
tiff to  aver  and  prove  that  the  gas  wells 
continued  to  produce  gas  in  paying  quan- 
tities for  the  period  for  which  rental  was 
claimed;  that  the  lease  sued  on  was  a  lease 
to  take  the  profit  from  land,  and  when  the 
profit  became  exhausted  the  liability  to  pay 
the  consideration  therefor  was  abrogated. 
Citing  numerous  cases  from  Indiana,  Penn- 
sylvania, and  Ohio. 

Indiana  Natural  Gas  &  Oil  Co.  v.  Wil- 
helm,  44  Ind.  App.  100,  86  N.  E.  86,  was 
an  action  for  gas  rentals  under  a  lease  pro- 
viding that  if  gas  was  found  in  sufficient 
quantities  to  market,  lessor's  compensation 
should  be  a  certain  sum  per  well.  The  com- 
plaint charged  that  gas  was  found  in  suffi- 
cient quantities  to  be  marketed,  and  to  be 
piped  away  to  market,  and  that  there  were 
good  markets  within  10  miles,  and  others 
farther  away,  where  gas  could  have  been 
delivered  and  sold  at  a  profit  to  defendant. 
The  jury  were  properly  instructed,  so  the 
appellate  court  held,  that  in  order  to  re- 
cover plaintiff  must,  by  his  evidence,  affirm- 
atively answer  the  question:  "Did  said 
wells,  or  either  of  them,  produce  gas  in 
sufficient  quantities  to  enable  the  defend- 
ant (appellant)  to  pipe  the  same  aw«y 
to  market  therefor,  and  realize  therefrom 
and  thereon  a  fair,  reasonable,  and  just 
profit,  everything  considered?" 

Now,  while  the  lease  in  that  case  pro- 
vided for  payment  of  gas  rentals  if  gas 
were  found  in  sufficient  quantities  to  mar- 
ket,— a  provision  not  in  terms  contained  in 
the  lease  involved  here/r— was  not  the  plain- 
tiff here  bound  to  allege  and  prove  that 
gas  was  produced  in  such  quantities,  con- 
sidering the  time,  place,  circumstances,  and 
conditions  referred  to,  that  defendant  did 
or  could  by  reasonable  effort  have  marketed, 
sold,  or  used  the  gas,  with  some  reasonable 
profit?  We  think  this  must  have  been 
contemplated  by  the  parties  when  they  made 
their  contract.  And  as  to  plaintiff,  we 
have  him  admitting  on  cross-examination, 
that  his  understanding,  at  the  time,  was 
that  a  gas  well  meant  one  that  would  be 
profitable  to  operate. 

It  is  contended,  however,  that  as  the 
evidence  shows  the  well  was  inclosed  by  a 
casing  head,  the  gas  confined,  and  turned 
into  a  circuit  line,  and  connected  with  other 
I4.R.A.I9I6D. 


wells  producing  gas  on  an  adjoining  lease 
operated  by  defendant,  and  the  gas  from 
this  line  used  in  operating  the  wells  on 
both  leases,  regardless  of  whether  the  gas 
from  plaintiff's  lease  escaped  to  and  was 
consumed  on  the  adjoining  lease,  or  vice 
versa,  defendant  should  be  required  to  pay 
the  gas  rentals  for  all  the  years  covered  by 
the  declaration.  We  cannot  bring  ourselves 
to  the  conclusion  that  this  is  a  just  or 
reasonable  interpretation  of  the  contract. 
We  find  little  in  the  adjudged  cases  throw- 
ing light  upon  this  question.  There  is 
much  evidence  in  the  record  showing  and 
tending  to  show  a  custom  prevailing  in  this 
state  not  to  charge  the  lessee  with  gas  when 
produced  in  small  quantities  along  with  oil, 
and  used  for  operating  the  well  on  the  prem- 
ises, unless  the  contract  specifically  pro- 
vides otherwise.  In  Wright  v.  Warrior  Run 
Coal  Co.  182  Pa.  514,  38  Atl.  491,  19  Mor. 
Min.  Rep.  102,  it  was  decided,  that  under 
the  custom  which  prevails  in  the  anthracite 
coal  region,  coal  used  by  a  lessee  in  the 
operation  of  the  furnaces  of  the  mine  is  not 
subject  to  royalties,  unless  provision  is 
made  therefor  in  the  lease,  and  we  think 
this  rule  ought  to  be  made  applicable  to 
the  production  of  oil  and  gas  under  an 
oil  and  gas  lease.  Applying  this  rule  in 
I  the  case  in  hand,  what  are  the  facts  dis- 
closed by  the  record?  It  is  not  alleged  nor 
proven  that  defendant  ever  sold  a  foot  of 
gas  or  reaped  any  profit  from  the  gas  pro- 
duced from  the  well.  The  evidence  is  over- 
whelming that  when  the  well  in  question 
was  drilled,  in  1904,  there  was  practically 
no  market  for  gas  in  the  vicinity  of  this 
well,  and  there  was  absolutely  no  market 
for  gas  produced  from  wells  of  its  caliber. 
Not  a  witness  swears  that  defendant  by 
proper  effort  could  have  sold  this  gas  locally 
or  to  the  large  gas  companies  engaged  in 
piping  and  marketing  gas  commercially. 
A  well  was  drilled  on  an  adjoining  tract 
about  the  same  time,  by  another  company, 
producing  oil  and  about  the  sanie  quantity 
of  gas  from  the  same  sands,  and  one  of  the 
owners  of  that  well  swears  its  operation  as 
a  gas  well  was  not  even  considered;  that 
there  was  no  market  for  the  gas  produced 
from  such  wells  in  that  vicinity.  Besides, 
defendant  company  about  the  same  time 
drilled  other  wells  on  the  Michael  lease  ad- 
joining plaintiff's  land  and  got  gas  along 
with  oil  in  some  of  them,  particularly  No. 
5,  which  they  say  was  much  stronger  in 
gas  than  the  well  on  plaintiff's  land,  and 
which  they  made  the  greatest  effort  to  dis- 
pose of  as  a  gas  well  to  the  gas  companies, 
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but  without  sucoess;  that  these  gas  com- 
panies declined  to  take  gas  from  wells  pro- 
ducing gas  along  with  oil.  There  is  some 
evidence  that  by  using  an  extra  string  of 
casing  in.  a  well  producing  oil  and  gas 
from  different  sands,  the  gas  and  oil  can 
be  kept  separate,  but  that  the  casing  is 
very  expensive,  and  unless  the  well  is  of 
such  caliber  as  to  be  profitable,  and  there 
is  a  market  for  it,  the  operator  would  not 
be  justified  in  incurring  the  expense  of  put- 
ting in  a  double  line  of  iron  casing. 

But  it  is  contended  that  defendant  con- 
nected up  this  well  by  a  circuit  pipe  line 
with  the  gas  wells  on  the  Michael  lease,  and 
used  gas  from  the  Prichard  well  to  operate 
the  wells  on  the  Michael  lease,  and  burned 
it  in  a  couple  of  houses  on  the  Michael  land. 
Now  the  facts  are  that  gas  from  the  wells 
on  the  Michael  lease  was  first  piped  to  the 
Prichard  well  in  1906,  and  used  to  dean 
out  that  well,  and  to  run  the  tools  for  a 
fishing  job  defendant  had  on  hand  at  that 
well.  After  the  work  of  cleaning  out  the 
well  and  the  fishing  job  had  been  completed, 
that  well  was  connected  to  the  pipe  line 
that  had  brought  the  gas  from  the  other 
wells,  and  all  run  together  for  the  mutual 
benefit  of  both  leases,  and  the  testimony  of 
defendant  shows,  or  tends  to  show,  that 
the  wells  on  the  Michael  lease,  so  joined 
up,  produced  more  gas  than  the  well  on  the 
Prichard,  and  that  in  fact  the  Prichard 
well  got  more  gas  from  the  Michael  lease 
than  it  got  from  the  Prichard,  and  that, 
therefore,  defendant  got  no  kind  of  profit, 
from  the  gas  from  the  Prichard,  as  it  had 
gas  enough  from  the  Michael  lease  to 
operate  the  wells  on  that  property. 

But  the  strongest  phase  of  the  case  in 
favor  of  defendant  is,  that  the  well  was 
operated  not  as  a  gas  well,  but  as  an  oil 
well.  There  is  little  evidence  that  anyone 
connected  with  the  property  ever  thought 
of  treating  it  as  a  gas  well,  until  the  oil 
production  had  run  so  low  as  to  bring  small 
returns  to  lessor  or  lessee,  and  gas  had 
come  more  into  demand.  Then  it  was, 
after  seven  years  of  operating  the  well  as 
an  oil  well,  plaintiff  seems  to  have  con- 
ceived the  notion  that  his  well  was  also 
a  gas  well,  and  that  he  ought  to  have  the 
back  gas  rental,  as  well  as  the  oil  royalty; 
wherefore  his  suit. 

We  do  not  think  a  case  has  been  made 
entitling  plaintiff  to  the  gas  rental,  and 
we  are  of  opinion  to  reverse  the  judgment 
and  remand  the  case  for  a  new  trial. 

Petition   for  rehearing  denied  April  20, 
1915. 
L.R.A.1915D. 


NEW   JERSEY   COURT    OF   ERRORS 
AND  APPEA1.S. 

EMMA  J.  CORDUAN,  Appt., 

V. 

LEONARD  J.  McCLOUD. 

(—N.J.  — ,  93  Atl.  724.) 

Trial  —  Jury  —  good  faith  ot  tender  of 
marriage. 

1.  A  tender  of  performance  of  a  promise 
of  marriage  must  be  made  in  good  faith, 
and  if,  in  any  view  of  the  testimony,  the 
good  faith  of  the  tender  is  questionable, 
then  it  is  a  question  of  fact  for  the  jury. 

Breach  of  promise  —  Influence  of  Inten- 
tion. 

2.  In  an  action  for  breach  of  promise  to 
marry,  an  unequivocal  intention  on  defend- 
ant's part  not  to  perform  his  contract  may 
be  inferred  from  his  conduct. 

Same  ^  time  for  action. 

3.  Where  no  time  of  performanoe  of  a 
marriage  contract  is  fixed,  an  action  for 
breach  thereof  may  be  brought  after  a 
reasonable  time. 

Contract  to  marry  —  necessity  of  writ- 
ing. 

4.  It  is  presumed  that  a  marriage  con- 
tract, where  no  time  is  fixed,  is  not  intend- 
ed to  be  performed  more  than  a  year  after 
its  making,  and  therefore  it  does  not  fall 
within  the  statute  of  frauds,  requiring  a 
promise  not  to  be  performed  within  a  year 
to  be  in  writing ;  and,  as  «uch  a  contract  is 
possible  of  performance  within  a  year,  a  jury 
would  have  a  right  to  infer  that  the  defend- 
ant did  not  intend  to  perform  it,  when  in 
fact  he  permitted  five  years  to  elapse  with- 
out having  done  so. 

Breach  of  promise  —  defense  —  tender. 

5.  Defendant's  offer  of  manage  after 
breach  is,  as  a  rule,  no  defense. 

Same  —  termination  of  contract. 

6.  An  offer  on  the  part  of  the  defendant 
to  fulfil  the  promise  of  marriage  after  his 
refusal  to  do  so,  or  a  renewed  offer  in  his 
answer  or  in  open  court,  is  not  a  defense 
unless  it  is  made  bona  fide,  and  unless,  also, 
the  plaintiff  has  not  signified  an  intention 
to  regard  the  contract  as  at  an  end.  These 
questions  are  questions  of  fact,  and  are 
lor  the  jury. 

(Black,   Terhune,   and  Williams,  J  J.,   dis- 
sent. ) 

(March  1,  1916.) 
Headnotes  by  Walkee,  C. 

Note,  ■—  Promise  of  marriage  ae  wUhin 
statutes  of  frauds  as  to  contracts  not 
to  be  performed  ti^thin  a  year. 

Most  of  the  authorities  on  the  question 
whether  a  promise  of  marriage  is  within 
the  statute  of  frauds  as  to  contracts  not 
to  be  performed  within  a  year  have  simply 
applied  the  general  rule  as  to  the  construc- 
tion of  this  clause  of  the  statute  of  frauds. 
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APPEAL  by  plaintiff  from  a  nonsuit 
granted  by  the  Hudson  County  Circuit 
of  the  Supreme  Court  in  an  action  brought 
to  recover  damages  for  breach  of  a  promise 
of  marriage.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  William  B.  Edwards,  and  Wil- 
liam 6.  Mclionghlin,  with  Messrs.  fid- 
wards  &  Smith,  for  appellant: 

Upon  the  evidence  as  to  the  alleged  "ten- 
der'' of  marriage  by  the  defendant  on  the 
evening  of  January  15,  1913,  a  question  of 
fact  was  presented  which  the  trial  court 
had  no  right  to  withdraw  from  the  jury. 


whether  the  "tender"  was  such  as  would 
fulfil  defendant's  engagement. 

38  Cyc.  166,  167;  21  Enc.  PI.  A  Pr.  564; 
Kaufman  v.  Bush,  69  N.  J.  L.  645,  56  Atl. 
291,  15  Am.  Neg.  Rep.  137;  Hayward  v. 
North  Jersey  Street  R.  Co.  74  N.  J.  L.  678, 
8  L.R.A.(N.S.)  1062,  65  Atl.  737;  Laragay 
V.  East  Jersey  Pipe  Co.  77  N.  J.  L.  616,  72 
Atl.  67;  Western  Electrical  Instrument  Co. 
V.  Benecke,  82  N.  J.  L.  445,  82  Atl.  878, 
Ann.  Cae.  1913D,  11;  Arrowsmith  v.  Van 
HarliDgen,  1  N.  J.  L.  26 ;  Shotwell  v.  Denn- 
man,  1  N.  J.  L.  174;  28  Am.  &  Eng.  Enc. 
Law,  31 ;  Nantz  v.  Lober,  1  Duv.  304 ;  Potts 
V.   Plaisted,   30   Mich.    149;    McPherson  v. 


In  20  Cyc.  206,  it  is  said  generally  with 
reference  to  this  clause  of  the  statute:  "A 
verbal  contract  which  is  susceptible  of  com- 
plete fulfilment  within  one  year  is  not  void 
under  the  statute  of  frauds  because  it  is 
merely  not  likely  or  merely  not  expected  to 
foe  performed  within  that  time,  or  even 
because  it  Is  probable  that  it  will  not  be 
80  performed.  The  question  is  not  what 
the  probable,  expected,  or  aotual  perform- 
ance of  the  contract  may  be,  but  whetha", 
according  to  the  reasonable  interpretation 
of  its  terms,  it  requires  that  it  should  not 
be  performed  within  the  year.  .  .  .  The 
contingency  upon  which  the  performance  of 
the  contract  depends  must  be  such  as,  in 
the  ordinary  course  of  nature,  is  likely  to 
occur  within  a  year." 

Under  this  general  rule,  the  agreements 
in  most  of  the  cases  have  been  held  not  to 
be  within  the  statute,  and  the  court  was 
not  called  upon  to  decide  whether  a  contract 
to  marry  was  in  its  nature  such  aa  to  come 
within  the  statute  of  frauds  if  it  was  not 
to  be  performed  within  a  year.  In  the  few 
cases  in  which  the  latter  question  has 
arisen,  the  courts  have  disagreed. 

On  the  one  hand,  it  has  been  held  that 
a  contract  to  marry,  not  to  be  performed 
within  one  year,  is  within  that  clause  of 
the  statute  of  frauds  providing  that  no  ac- 
tion shall  be  brought  upon  an  agreement 
that  is  not  to  be  performed  within  one  year 
from  its  making,  unless  in  writing.  Nichols 
V.  Weaver,  7  Kan,  373. 

And  in  UUman  v.  Meyer,  10  Fed.  241,  10 
Abb.  N.  C.  281,  it  was  held  that  a  contract 
to  marry,  to  be  performed  more  than  a 
year  after  it  was  made,  was  within  the  stat- 
ute of  frauds  in  New  York;  and  it  was 
held  also  that  such  contracts  were  not  taken 
out  of  the  statute  by  reason  of  the  fact  that, 
in  the  clause  of  the  statute  referring  to 
agreements  made  upon  consideration  of  mar- 
riage, there  was  an  exception  of  mutual 
promise  to  marry,  the  exception  being  held 
to  refer  only  to  the  clause  in  which  it  was 
found. 

In  Ullman  v.  Meyer,  supra,  the  court 
said  that  as  an  original  proposition  it  might 
be  debated  whether  the  statute  of  frauds 
was  ever  intended  to  apply  to  agreements 
to  marry;  that  they  were  agreements  of  a 
private  and  confidential  nature,  which  at 
LR.A.1915D. 


the  time  the  English  statute  was  passed 
were  not  actionable  at  law;  but  that,  never- 
theless, at  an  early  day  after  actions  on 
such  contracts  became  cognizable  in  courts 
of  law,  the  defense  of  the  statute  of  frauds 
was  interposed  under  that  clause  of  the 
statute  which  denies  the  right  of  action  up- 
on any  agreement  made  upon  consideration 
of  marriage  unless  the  agreement  is  in 
writing,  and,  though  it  was  held  that  such 
clause  related  only  to  agreements  for  mar- 
riage settlements,  there  seems  to  have  been 
no  doubt  in  the  minds  of  the  judges  that 
promises  to  marry  were  within  the  general 
purview  of  the  statute. 

Also  in  Der\>y  v.  Phelps,  2  N.  H.  515,  it 
was  held  that  a  contract  to  marry  which 
was  not  to  be  performed  till  the  expiration 
of  about  five  years  was  within  the  statute 
of  frauds.  The  court  said  that  had  the 
agreement  been  that  the  contract  should 
be  fulfilled  on  a  certain  event  which  might 
or  might  not  have  happened  within  a  year, 
but  which  in  fact  did  not  happen  till  after 
a  year,  the  agreement  would  not  have  been 
within  the  statute;  but  that  such  was  not 
the  tenor  of  the  agreement.  It  was  said 
also  that  such  contracts  cannot  be  "taken 
out  of  the  statute  by  the  circumstance 
that  when  the  original  statute  of  frauds 
passed  under  Charles  the  II.,  these  con- 
tracts were  not  sued  at  law,  but  were 
merely  the  subject  of  proceedings  to 
compel  a  performance  of  them  in  the  eccle- 
siastical courts.  For  numerous  kinds  of 
contracts,  not  then  in  use  and  not  then 
prosecuted  in  the  common-law  courts,  have 
since  had  birth  under  the  new  exigencies 
and  improvements  of  society,  and  are  all 
brought  to  the  test  of  the  general  provi- 
sions of  the  statute." 

The  weight  of  authority,  it  was  said  in 
Barge  v.  Haslam,  63  Neb.  296,  88  N.  W.  616, 
affirmed  on  rehearing  in  66  Neb.  659,  91 
N.  W.  628,  seems  in  favor  of  the  proposi- 
tion that  mutual  promises  to  marry  are 
within  the  inhibition  of  the  provision  of 
the  statute  of  frauds  avoiding  contracts 
unless  in  writing  which  by  their  terms 
are  not  to  be  performed  within  a  year.  On 
a  later  appeal,  69  Neb.  644,  96  N.  W.  245, 
the  court,  without  deciding  whether  the  in- 
structions of  tlie  trial  court  were  correct 
that  a  contract  to  marry,  to  be  performed 
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Wiswell,  16  Neb.  625,  21  N.  W.  391;  Fisk 
V.  Holden,  17  Tex.  408. 

Nor  was  the  trial  coart  justified  in  re- 
fusing to  permit  the  jury  to  determine 
whether,  upon  the  evidence,  the  plaintiff 
really  rejected  this  ^'tender  of  marriage^' 
of  January  15,  1913. 

Shotwell  V.  Dennman,  1  N.  J.  L.  174; 
Kaufman  v.  Bush,  69  N.  J.  L.  645,  56  Atl. 
291,  15  Am.  Ncg.  Rep.  137;  Hayward  v. 
North  Jersey  Street  R.  Co.  74  N.  J.  L.  678, 
8  L.RA..(N.S.)    1062,  65  Atl.  737. 

Reasonable  inference  could  be  drawn 
from  the  evidence  that  plaintiff's  cause  of 
action  set  up  in  her  complaint  was  com- 
plete, because  a  reasonable  time  for  per- 
formance had  already  elapsed,  before  Janu- 
ary 15,  1913. 


5  Cyc.  1001;  Lawson,  Rights,  Rem.  &  Pr. 
§  697;  Spencer,  Dom.  Rel.  §  19;  Bishop, 
Marr.  Div.  &  Sep.  §  188;  Coil  v.  Wallace, 
24  N.  J.  Lk  291;  Lawrence  v.  Cooke,  56  Me. 
187,  96  Am.  Dec.  443;  Paris  v.  Strong,  51 
Ind.  339 ;  Clark  v.  Pendleton,  20  Conn.  495 ; 
McConahey  v.  Griffey,  82  fowa,  564,  48 
N.  W.  983;  Clements  v.  Moore,  11  Ala. 
35;  Wagenseller  v.  Simmers,  97  Pa.  465; 
Clement  v.  Skinner,  72  Vt.  159,  47  Atl.  788; 
Kurtz  v.  Frank,  76  Ind.  594,  40  Am.  Rep. 
275. 

Defendant's  tender  of  marriage  after  the 
commencement  of  this  action  is  no  defense. 

Smith  v.  Compton,  67  N.  J.  L.  548,  58 
LR.A.  480,  52  Atl.  386;  HoUoway  v. 
Griffith,  32  Iowa,  409,  7  Am.  Rep.  208; 
Connolly  v.  Bollinger,  67  W.  Va.  30,  67  S. 


more  than  a  year  after  its  making,  was 
within  the  statute  of  frauds,  held  that  such 
a  contract,  if  within  the  statute,  would  not 
be  taken  out  of  the  statute  by  an  oral  ac- 
knowledgment made  within  one  year  from 
the  time  the  contract  was  to  be  performed. 

In  Paris  v.  Strong,  51  Ind.  339,  the  court 
said:  "We  do  not  doubt  but  that  a  con- 
tract of  marriage,  not  to  be  performed 
within  a  year,  is  within  the  statute,  as  well 
as  a  contract  on  any  other  subject.  But 
the  evidence  does  not  clearly  show  that  the 
contract  might  not  have  been  performed 
within  the  year.  It  was  to  be  performed 
either  in  or  within  three  years.  If  it  might 
be  performed  at  any  time  within  the  three 
jrears,  and  consequently  within  one  year, 
it  would  not  be  within  the  statute." 

It  seems  to  be  assumed  in  Daggett  v.  Wal- 
lace, 75  Tex.  352,  16  Am.  St.  Rep.  908,  13 
S.  W.  49,  that  a  contract  to  marry,  if  not 
to  be  performed  within  one  year,  is  within 
the  statute  of  frauds. 

On  the  other  hand,  in  Brick  v.  Gannar, 
86  Hun,  52,  it  was  held  that  a  contract  tQ 
marry,  to  be  performed  more  than  one  year 
from  the  time  it  was  made,  was  not  within 
the  statute  of  frauds  in  New  York.  The 
court  called  attention  to  the  title  of  the 
statute,  which  reads,  ''Of  fraudulent  con- 
veyances and  contracts  relative  to  goods, 
chattels,  and  things  in  action;"  and  held 
that  its  provisions  referred  only  to  the 
contracts  embraced  within  the  title.  The 
decision  in  Ullman  v.  Meyer,  supra,  was 
disapproved,  it  being  said  that  the  court 
in  that  case  overlooked  the  title  of  the  stat- 
ute, and  the  cases  of  Derby  v.  Phelps,  and 
Nichols  V.  Weaver,  supra,  and  Lawrence  v. 
Cooke,  56  Me.  187,  96  Am.  Dec.  443,  were 
distinguished,  on  the  ground  that  the  titles 
of  the  statutes  of  frauds  in  those  states  were 
different,  the  title  to  the  statute  in  New 
Hampshire  being  ''Actions,"  in  Kansas 
Frauds  and  Perjuries,"  and  in  Maine, 
Prevention  of  Frauds  and  Perjuries  in  Con- 
tracts and  Actions  Founded  Thereon."  The 
court  said  that  it  was  the  settled  law  of 
New  York  that  the  title  may  be  resorted  to 
to  aid  in  discovering  the  design  of  the  legis- 
lature and  to  limit  the  meaning  of  general 
L.R.A.1916D. 
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words,  and  that  it  was  evident  that  if  the 
above  cases  were  well  decided,  they  had  no 
application  to  this  case. 

In  Brick  v.  Gannar,  supra,  the  court  said 
that  contracts  of  marriage  were  not  action- 
able at  law  before  the  English  statute  of 
frauds  was  passed,  but  were  subjects  of  pro- 
ceedings in  the  ecclesiastical  courts  to  com- 
pel specific  performance,  and  that  such  eon- 
tracts  therefore  were  not  within  the  mis- 
chiefs which  caused  the  passage  of  the  stat- 
ute; that  although  actions  at  law  have  long 
been  maiBtainable  in  England  on  such  con- 
tracts, no  defense  based  upon  the  statute 
of  frauds  has  ever  been  interposed  in  that 
country  as  far  as  the  reported  eases  disclose. 

Brick  V.  Gannar,  supra,  was  approved  in 
Nearing  v.  Van  Fleet,  161  N.  Y.  643,  45  N. 
£.  1133. 

So,  assuming  that  the  contract  of  mar- 
riage in  question  was  not  to  be  performed 
until  after  the  expiration  of  three  years, 
the  court  in  Lewis  v.  Tapman,  90  Md.  294, 
47  L.R.A.  385,  45  Atl.  4^9,  held  that  a  con- 
tract to  marry  was  not  of  such  a  nature 
as  to  come  within  the  provision  of  the  stat- 
ute of  frauds  requiring  agreements  not  to 
be  performed  within  a  year  to  be  in  writ- 
ing. The  English  statute  of  frauds  was 
in  force  in  Maryland,  by  virtue  of  provi- 
sions of  the  Declaration  of  Rights.  As 
grounds  for  the  decision,  the  court  stated 
that  at  the  time  the  English  statute  of 
frauds  was  adopted,  no  action  was  main- 
tainable in  the  common-law  courts  on  an 
agreement  to  marry,  and  that  the  contract 
to  marry  is  so  essentially  different  from 
every  other  contract  known  to  the  law, 
that  it  could  not  be  assumed  that  Par- 
liament by  the  use  of  the  words  "any 
agreement,"  in  that  provision  of  the 
statute  of  frauds  requiring  any  agreement 
that  is  not  to  be  performed  within  a  year 
to  be  in  writing,  intended  to  include  a  eon- 
tract  to  marry. 

There  was  evidence,  however,  in  Lewis  v. 
Tapman,  supra,  that  the  contract  to  marry 
was  to  be  performed  "within  three  years," 
and  it  was  held  that  even  if  a  contract  to 
marry  was  within  the  statute  of  frauds, 
the  contract  in  this  case  was  not  within  the 
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E.  71,  20  Ann.  Cas.  1350;  5  Cyc.  1004; 
Kurtz  V.  Frank,  76  Ind.  594,  40  Am.  Rep. 
276;  Liefmann  v.  Soloman,  7  Abb.  Pr.  409, 
note;  Southard  v.  Rexford,  6  Cow.  254. 

Mr.  Frank  Koch,  for  appellee: 

PlaintifT  should  have  been  nonsuited  on 
the  opening,  or  when  the  defendant  tendered 
himself  ready  to  perform  his  contract. 

In  order  to  permit  a  recovery  it  must 
appear  by  the  conduct  of  the  defendant,  or 
by  his  declared  intention,  that  he  had  made 
a  breach  of  the  contract. 

Coil  V.  Wallace,  24  N.  J.  L.  291. 

Walker,  C,  delivered  the  opinion  of  the 
court : 

This  was  an  action  at  law  for  a  breach 
of    promise   of   marriage.      The   complaint 


alleged  that  the  promise  was  made  on  July 
4,  1908,  which  was  renewed  subsequently; 
that  plaintiff  relied  upon  these  promises, 
remained  and  continued  sole  and  unmarried, 
and  had  been  and  still  was  ready  and  will- 
ing to  marry  the  defendant.  Breach  al« 
l^ed,  and  damages  in  the  sum  of  $50,000 
demanded. 

Defendant  in  his  answer  admitted  the 
promise  audits  repeated  renewals,  but  de* 
nied  that  the  plaintiff  had  been  at  all  times, 
and  was  still,  ready  and  willing  to  marry 
him,  and  said,  although  he,  ever  since  the 
promise,  had  been  ready,  willing,  and  aitx- 
ious  to  marry  the  plaintiff,  and  asked  her  to 
fix  the  date  for  the  marriage,  that  the  plain- 
tiff at  all  times  refused  to  fix  a  date,  or  to 
marry  him  at  any  date  fixed  by  him,  and  he 


statute,  as  there  was  a  possibility  of  its  be- 
ing performed  within  a  year. 

In  Clark  v.  Pendleton,  20  Conn.  496,  it 
was  held  that  a  contract  to  marry  when  the 
defendant  returned  from  a  whaling  voyage, 
on  which  he  expected  to  be  absent  for  about 
eighteen  months,  was  not  within  the  stat- 
ute of  frauds  requiring  an  agreement  not 
to  be  performed  within  one  year  to  be  in 
writing,  as  it  did  not  appear  that  the  voyage 
would  necessarily  occupy  more  than  a  year. 
This  conclusion  was  reached  although  the 
voyage  did  in  fact  take  more  than  a  year. 

And  in  Muggins  v.  Carey,  —  Tex.  Civ. 
App.  — ,  149  S.  W.  390,  it  was  held  that  a 
complaint  alleging  a  contract  to  marry  as 
soon  ab  the  defendant  could  have  a  suitable 
home  erected  and  so  wind  up  his  business 
affairs  that  he  eould  quit  work  and  take  a 
wedding  trip  did  not  state  a  contract  void 
within  the  statute  of  frauds  as  not  to  be 
performed  within  a  year. 

So,  in  Clark  v.  Reese,  26  Tex.  Civ.  App. 
619,  64  S.  W.  783,  it  was  held  that  the  stat- 
ute of  frauds  did  not  apply  to  a  contract  to 
marry  when  the  defendant  had  built  an  ad- 
dition to  his  place  of  business,  or  when  the 
plaintiff  had  given  up  her  business  and 
moved  into  a  house  owned  by  the  defendant, 
since,  so  far  as  appeared,  the  contract 
might  have  been  performed  within  a  year. 

A  promise  to  marry  within  four  years  is 
not  within  the  statute  of  frauds.  Lawrence 
V.  Cooke,  supra.  The  court  said:  "It  is 
obvious  that  this  promise  might  have  been 
performed  within  a  year;  and  it  does,  not 
appear  that  the  parties  understood  that  it 
was  not  to  be  performed  within  that  time. 
It  is  well  settled  that  such  a  promise  need 
not  be  in  writing." 

So,  a  contract  to  marry  "in  a  year,"  the 
understanding  being  that  it  should  be  "a 
year's  engagement,"  is  not  within  the  stat- 
ute of  frauds,  as  an  agreement  not  to  be  per- 
formed within  a  year.  Smith  v.  Jamieson, 
17  Ont.  Rep.  626. 

And  a  contract  to  marry,  for  the  per- 
formance of  which  no  definite  time  is  fixed, 
is  not  within  the  provision  of  the  statute 
of  frauds  relating  to  contracts  not  to  be 
performed  within  a  year,  if  the  contract 
L.R.A.1916D. 


may  possibly,  be  performed  within  a  year, 
and  it  does  not  appear  that  it  was  agreed 
that  it  should  not  be  performed  within  that 
time.  CoBDUAx  v.  McClold;  Blackburn  v. 
Mann,  85  111.  222;  McConahey  v.  Griffey, 
82  Iowa,  564,  48  N.  W.  983;  MacElree  v. 
Wolfersberger,  59  Kan.  105,  52  Pac.  69; 
Hellenthal  v.  Bleuhm,  13  Ohio  S.  &  C.  P. 
Dec.  513. 

In  MacElree  v.  Wolfersberger,  supra,  the 
court  approved  an  instruction  "that  if  the 
promise  of  marriage  was  to  be  performed  in 
the  future,  and  no  time  was  specified  for 
the  performance  of  it,  and  such  contract  is 
capaole  of  ^[itire  performance  within  one 
year  from  its  date,  it  is  not  within  the  stat- 
ute of  frauds..  This  question  does  not  de- 
pend entirely  upon  the  intention  or  under- 
standing of  the  parties  to  the  contract,  nor 
upon  the  fact  that  the  promise  was  not  per- 
formed within  one  year;  but  if,  when  the 
contract  was  made,  it  was  in  reality  capa- 
ble of  full  performance  in  good  faith  within 
a  year,  without  violating  the  terms  of  the 
contract,  or  without  the  intervention  of 
extraordinary  circumstances,  then  it  is 
to  be  considered  as  not  within  the  statute 
of  frauds,  and  a  valid  and  binding  con- 
tract." 

In  Wilbur  v.  Johnson,  58  Mo.  600,  the 
court  did  not  decide  whether  a  contract  to 
marry  is  within  the  statute  of  frauds,  if 
it  is  not  to  be  performed  for  more  than  a 
year,  saying  that  in  this  country  it  has  been 
held  that  a  promise  to  marry  at  the  end 
of  five  years  was  within  that  clause  of  the 
statute  requiring  that  a  promise  not  to  be 
performed  within  one  year  from  its  mak- 
ing shall  be  in  writing,  and  that  if  it  adopt- 
ed this  conclusion,  still  the  objection  in 
this  instance  was  not  good  that  the  promise 
was  void  under  the  statute  of  frauds  be- 
cause not  made  in  writing,  as  the  evidence 
clearly  showed  that  the  promise,  if  any  was 
made,  was  to  be  performed  in  less  than  one 
year. 

As  to  effect  of  statute  of  frauds  upon 
parol  contracts  for  services  which  may  be, 
but  are  not  intended  to  be,  performed  within 
a  year,  see  note  to  White  v.  Pitts,  13  L.R.A. 
(N.S.)   313.  R.  E.  H. 
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tendered  himself  ready,  willing  and  anxioua 
to  marry  the  plaintiff  at  any  time,  if  she 
so  desired. 

Plaintiff  testified  that  after  visiting  her 
a  year,  and  on  July  4,  1908,  the  defendant 
proposed  marriage  to  her  at  her  home  in 
her  daughter's  presence,  and  that  she  ac- 
cepted; that  there  was  no  stated  time  for 
the  performance  of  the  marriage;  that  he 
set  the  time  in  the  spring,  and  then  in  the 
fall,  and  that  he  made  excuses  that  he 
did  not  have  time,  his  children  were  sick, 
there  was  to  be  an  increase  in  his  daughter's 
family;  that  he  kept  calling  on  her  up  to 
January  15,  1913,  when,  on  that  evening, 
he  wanted  to  go  and  get  married  right 
away,  and  she  said  that  he  knew  better, 
that  they  could  not  get  a  marriage  license 
at  that  time  ( after  8  o'clock,  p.  m.  ) ;  that 
he  never  got  a  license,  and  never  came  back ; 
that  she  did  not  want  to  marry  him  then 
(time  of  trial),  after  she  had  been  humili- 
ated. 

Plaintiff's  daughter,  Clara  L.  Wilson,  cor- 
roborated her  mother  as  to  the  engagement; 
that  she  heard  him  make  excuses  for  not 
getting  married;  that  she  asked  him  when 
they  were  going  to  be  married,  and  he  said 
that  they  were  going  to  be  married  soon, 
but  they  were  not ;  that  she  heard  defendant 
ask  her  mother  to  go  and  get  married  Janu- 
ary 15,  1913,  and  heard  her  reply  that  they 
could  not  get  a  license  then;  that  the  place 
(office)  would  be  closed  up;  that  was  after 
8  o'clock  in  the  evening,  and  defendant  did 
not  go  out  to  get  a  license,  and  that  was 
the  last  time  he  was  at  the  house. 

On  cross-examination  Mrs.  Corduan  testi- 
fied that  on  January  15,  1913,  she  was  not 
ready  and  willing  to  marry  the  defendant, 
and  told  him  so,  and  said  that  he  had  refused 
her  many  times  before.  She  qualified  this 
by  saying  that  it  was  in  an  argument  with 
him,  and  that  she  never  had  a  chance  to 
marry  the  man,  and  afterwards  said  that 
she  never  refused  to  marry  him. 

The  alleged  tender  of  marriage  on  Janu- 
ary 15,  1913)  was  not  set  up  by  the  defend- 
ant in  his  answer,  but  was  elicited  at  the 
trial.  It  may,  however,  be  said  to  be  in- 
volved in  his  statement  that  he  had  always 
been  ready  and  willing  and  anxious  to 
marry  the  plaintiff,  and  offered  himself  to 
her,  but  that  she  had  at  all  times  refused, 
etc.  Anyhow,  plaintiff's  counsel  in  his  brief 
does  not  claim  that  it  could  not  be  made 
evidence  because  not  pleaded,  contending 
that  the  so-called  tender  was  not  sufficient 
to  warrant  the  court  in  withdrawing  from 
the  jury  the  question  whether  it  was  an 
offer  made  in  strict  performance  of  the  en- 
gagement, and  whether  plaintiff  rejected  it, 
and,  further,  that  defendant  had  so  long 
delayed  performance  that  the  reasonable 
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time  allowed  by  law  had  expired,  and,  the 
breach  having  already  come  about,  no  sub- 
sequent tender,  whether  on  January  15th 
or  after  the  commencement  of  the  suit,  was 
available. 

The  evidence  on  this  question,  plaintiff's 
counsel  submits,  raised  a  question  whether 
the  tender  was  made  in  good  faith  or  was 
merely  intended  to  snare  the  plaintiff 'intx> 
an  answer  which  defendant  could  distort 
into  an  outright  refusaL  A  tender  of  per- 
formance of  a  promise  of  marriage,  like 
that  of  other  promises,  must,  of  course,  be 
made  in  good  faith;  and  if,  in  any  view 
of  the  testimony,  the  good  faith  of  tiie  ten- 
der is  questionable,  then  it  is  a  question  of 
fact  for  the  jury. 

The  delayed  offer  by  defendant  to  redeem 
his  promise  may  be  said  to  be  like  a  dis- 
ingenuous and  studied  invitation  by  a  de- 
serting husband  to  his  wife  to  return  to 
him,  which  is  unavailing  to  absolve  him 
from  the  consequences  of  a  situation  of  his 
own  creation.  Arrowsmith  v.  Arrowsmith, 
—  N.  J.  Eq.  — ,  71  Atl.  702,  704.  In  an  ac- 
tion for  breach  of  promise  to  marry,  an  un- 
equivocal intention  on  defendant's  part  not 
to  perform  his  contract  may  be  inferred 
from  his  conduct.  Coil  v.  Wallace,  24  N.  J. 
L.  291. 

Appellant  contends  that  it  was  improper 
to  withdraw  from  the  jury  the  consideration 
of  the  question  whether  or  not  the  defend- 
ant had  tendered  himself  ready  and  willing 
to  perform  his  promise  within  a  reasonable 
time,  no  time  having  been  fixed  for  the 
marriage.  The  law  appears  to  be  that, 
where  no  time  of  performance  of  a  mar- 
riage contract  is  fixed,  action  for  breach 
thereof  may  be  brought  after  a  reasonable 
time.    5  Cyc  1001. 

Such  a  contract,  where  no  time  is  fixed,  is 
presumed  not  to  be  intended  to  be  per- 
formed more  than  a  year  after  its  making, 
and  therefore  does  not  fall  within  the  stat- 
ute of  frauds,  requiring  a  promise  not  to  be 
performed  within  a  year  to  be  in  writing. 
5  Cyc.  1000.  As  the  contract  in  question 
was  one  which  was  possible  of  performance 
within  a  year,  the  jury  would  have  had  a 
right  to  infer  that  the  defendant  did  not 
intend  to  perform  it,  when  in  fact  he  had 
permitted  five  years  to  elapse  without  hav- 
ing done  so. 

Defendant's  offer  of  marriage  after  breach 
is,  as  a  rule,  no  defense.  5  Cyc.  1004.  In 
Holloway  v.  Griffith,  32  Iowa,  409,  7  Am. 
Rep.  208,  it  was  held :  "An  offer  on  the  part 
of  the  defendant  to  fulfil  the  marriage  con- 
tract after  a  refusal,  or  a  continuance  of 
the  offer  in  open  court  upon  the  trial,  on 
condition  that  plaintiff  would  dismiss  the 
suit,   should  not  be  regarded  by  the  jury 
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either  as  a  defense  or  in  mitigation  of  dam- 
ages," 

The  condition  of  the  renewed  offer  of  mar- 
riage in  the  Holloway  Case,  *'that  the  plain- 
tiff dismiss  the  suit,"  could  have  no  par- 
ticular effect.  If  the  offer  were  made  with- 
out any  such  condition,  the  result  Would  be 
the  same;  for,  if  accepted,  the  suit  would 
at  least  have  to  be  continued  to  enable  the 
ceremony  to  be  performed,  and,  if  it  were, 
then,  of  course,  the  action  would  abate; 
and,  if  rejected,  the  defendant  would  have 
any  advantage  that  might  flow  from  his 
having  made  it. 

We  hold  that  an  offer  on  the  part  of  a 
defendant  to  fulfil  the  promise  of  marriage 
after  his  refusal  to  do  so,  or  a  renewed  offer 
in  his  answer  or  in  open  court,  is  not  a  de- 
fense unless  it  is  made  bona  fide,  and  un- 
less, also,  the  plaintiff  has  not  signified  an 
intention  to  regard  the  contract  aa  at  an 
end.  These  are  questions  of  fact,  and  are 
for  the  jury. 

This  case  should  have  been  submitted  to 
the  jury,  and  that,  not  only  upon  the  ques- 
tion as  to  whether  the  defendant  had  broken 
his  contract,  and  had  made  a  belated  and 
feigned  offer  of  performance,  but  also  wheth- 
er the  plaintiff  had  not  herself  broken  the 
contract,  and  whether  her  rejection  of  the 
defendant's  offer  or  offers  was  made  in  good 
faith;  for  it  may  be  that  this  long  court- 
ship was  continued  by  and  with  the  mutual 
understanding  and  consent,  implied,  if  not 
expressed,  of  both  of  these  parties,  and  that 
what  occurred  on  January  15,  1913,  did  not 
operate  to  put  an  end  to  the  contract.  The 
facts  of  the  whole  matter  raised  essential 
jury  questions,  and  they  should  have  been 
submitted. 

It  follows  that  the  nonsuit  was  wrongly 
granted,  and  that  the  judgment  should  be 
reversed,  and  a  venire  de  novo  awarded. 


GEORGIA  SUPREME  COURT. 

LOGANVILLE  BANKING  COMPANY 

v. 

S.  N.  FORRESTER  et  aL 
(—  Ga.  — ,  84  S.  E.  961.) 

Usury  —  reserving  interest  In  advance. 

The  reserving  of  interest  in  advance  by 
a  bank  at  the  highest  legal  rate  of  interest 
on  a  loan,  whether  it  be  a  short  or  long 

Headnote  by  Evans,  P.  J. 


term  loan,  is  usurious;  and  a  deed  to  land 
given  to  secure  a  promissory  note  for  the 
loan  is  void  on  account  of  the  usury. 

(April  13,  1915.) 

CERTIFICATION  by  the  Court  of  Ap- 
peals to  the  Supreme  Court  of  questions 
i  arising  upon  appeal  by  plaintiff  from  a 
judgment  of  the  City  Court  of  Monroe  for 
defendants  in  a  suit  to  recover  the  amount 
alleged  to  be  due  on  certain  promissory 
notes  and  to  enforce  a  lien  upon  certain 
land  conveyed  to  secure  their  payment.  An- 
swers favorable  to  defendants  returned. 

The  questions  certified  to  the  supreme 
court  were  as  follows: 

"(1)  Does  the  taking  or  reserving  of  in- 
terest in  advance  by  a  bank  at  the  highest 
legal  rate  on  a  short-term  loan  render  the 
contract  usurious  within  the  purview  of 
§  3427  of  the  Civil  Code,  ao  as  to  make  null 
and  void  a  deed  to  realty,  given  to  secure 
the  payment  of  a  promissory  note  represent- 
ing the  amount  of  such  a  loan? 

''(2)  What  would  be  the  maximum 
length  of  time  in  which  a  loan  could  run 
and  still  be  a  'short-term  loan,'  on  which  in- 
terest at  the  highest  legal  rate  could  be  tak- 
en in  advance? 

"(3)  Is  the  taking  of  interest  in  advance 
at  the  highest  legal  rate  for  a  period  of 
nine  months  and  eleven  days  usurious,  or 
is  such  a  loan  relieved  of  the  taint  of  usury 
because  of  being  *a  short-term  loan  ?' " 

Mr.  J.  U.  Felker,  for  plaintiff  in  error: 

If  the  notes  sued  on  are  to  partake  of  the 
8  per  cent  paid  in  advance  on  the  canceled 
notes,  this  lawful  rate  reserved  in  advance 
does  not  render  the  new  transaction  usur- 
ious. 

MacKenzie  ▼.  Flannery,  00  Ga.  591,  16 
S,  E.  710;  Union  Sav.  Bank  &  T.  Co.  v.  Dot- 
tenheim,  107  Ga.  614,  34  S.  E.  217 ;  McCall 
▼.  Herring,  116  Ga.  243,  42  S.  E.  468;  Bank 
of  Newport  v.  Cook,  60  Ark.  288,  29  L.R.A. 
761,  46  Am.  St.  Rep.  171,  30  S.  W.  35; 
Fleckner  v.  Bank  of  United  States,  8  Wheat, 
338,  5  L.  ed.  631;  Fowler  v.  Equitable 
Trust  Co.  141  U.  S.  384,  35  L.  ed.  786,  12 
Sup.  Ct.  Rep.  1;  39  Cyc.  943;  Ervin  v.  First 
Nat,  Bank,  161  N.  C.  42,  76  S.  E.  529;  Cro- 
well  V.  Jones,  167  N.  C.  386,  83  S.  E.  551. 

Messrs.  R.  li.  Cox  and  O.  Roberts,  for 
defendants  in  error: 

The  deed  made  by  S.  N.  Forrester  to  Lo- 
ganville  Banking  Company,  conveying  275 
acres  of  land  to  secure  a  loan  of  $7,000,  is 
void  because  tainted  with  usury,  and  the 


Note,  -^  Lawfulness  of  taking  interest  in 

advance. 

I.  In  general,    1195. 
II.  In  periodical   payments,     1197. 
III.  For  what  length  of  time  allowed,   1197. 
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In  general. 

The  earlier  cases  on  this  question  are  dis^ 
cussed  in  the  note  to  Bank  of  Newport  v. 
Cook,  29  L.R.A.  761. 

As  to  whether  computation  of  interest  on 
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dealings  of  the  bank  with  defendants  is  a 
scheme  to  avoid  the  usury  laws  of  the  state 
of  Georgia. 

Howell  Y.  Pennington,  118  Ga.  494,  45 
S.  E.  272 ;  Patton  v.  Bank  of  La  Fayette,  124 
Ga.  965,  5  L.R.A.(N.S.)  592,  53  S.  £.  664, 
4  Ann.  Gas.  639;  McCall  v.  Herring,  116 
Ga.  242,  42  S.  E.  468;  29  Am.  &  Eng.  Enc. 
Law,  2d  ed.  517;  Lock  wood  v.  Muhlberg, 
124  Ga.   660,  53  S.  E.  92;    Archer  v.  Mc- 


Cray,  59  Ga.  546;  PInckard  v.  Ponder,  6 
Ga.  253;  Tallman  y.  Truesdell,  3  Wis.  443; 
Dixon's  Notes, 

Evans,   P.   J.   delivered  the   opinion   of 
the  court: 

The  legal  rate  of  Interest  in  this  state 

is  7  per  centum  per  annum,  but  the  par- 

j  ties  may  stipulate  in  writing  for  a  higher 

'  rate,  not  to  exceed  8  per  centum  per  annum. 


the  basis  of  thirty  days  for  a  month,  or 
360  days  for  a  year,  is  usury,  see  note  to 
Patton  v.  Bank  of  La  Fayette,  5  L.R.A. 
(N.S.)   592. 

It  is  held  in  a  majority  of  the  cases  that 
the  taking  of  interest  in  advance  at  the 
highest  legal  rate  is  not  usurious.  Cobe  v. 
Guyer,  237  111.  516,  86  N.  E.  1071;  Bram- 
blett  V.  Deposit  Bank,  122  Ky.  324,  6  L.R.A. 
(N.S.)  612,  92  8.  W.  283;  Warren  Deposit 
Bank  v.  Robinson,  18  Ky.  L.  Rep.  78,  35 
S.  W.  275;  Sandford  v.  Lundquist,  80  Neb. 
414,  18  L.R.A.(N.S.)  633,  114  N.  W.  279, 
118  N.  W.  129  (by  statute) ;  Covington  v. 
Fisher,  22  Okla.  207,  97  Pac.  615  (by  stat- 
ute— not  exceeding  one  year's  interc-st) ; 
Newton  v.  Woodley,  55  S.  C.  132,  32  S.  E. 
531,  33  S.  £.  1  (annual  interest  in  advance 
on  a  loan  for  five  years) ;  Heyward  v.  Wil- 
liams, 63  S.  C.  470,  41  S.  £.  550;  Webb  v. 
Pahde,  —  Tex.  Civ.  App.  — ,  43  S.  W.  19 
(note  for  six  months). 

W^hile  no  emphasis  is  placed  upon  the 
time  which  the  loan  ran  in  these  cases,  it 
does  not  appear  in  any  of  them  that  the 
interest  was  taken  in  advance  on  long-time 
loans. 

A  taking  of  interest  in  advance  at  the 
highest  legal  rate  is  assumed  not  to  be  usu- 
rious in  Merchants'  &  P.  Bank  v.  Sarratt, 
77  S.  C.  141,  122  Am.  St.  Rep.  562,  57 
S.  E.  621. 

In  Willett  V.  Maxwell,  169  111.  540,  48 
N.  E.  473,  a  note  payable  in  one  year  with 
interest  at  the  rate  of  10  per  cent  after  its 
maturity  was  given  by  the  borrower,  who 
paid  interest  for  the  one  year  in  advance, 
receiving  the  difference.  The  note  was  al- 
lowed to  run  for  many  years  after  maturity, 
and  interest  thereon  was  paid  at  the  rate 
specified  in  the  note.  The  contention  of  the 
borrower  was  that  the  amount  borrowed  by, 
him  must  be  determined  by  the  amount 
which  he  received,  and  that  interest  could 
be  charged  only  on  this  amount  at  the  high- 
est legal  rate;  that  the  effect  of  the  trans- 
action as  above  given  was  to  reserve  interest 
at  a  higher  rate  than  the  law  allowed.  This 
contention  was  denied,  however,  the  court 
adhering  to  the  well -settled  law  in  this 
jurisdiction  that  it  is  not  usurious  to  col- 
lect and  receive  as  in  this  case  the  first 
year's  interest  in  advance. 

In  National  L.  Ins.  Co.  v.  Donovan,  238 
111.  283,  87  N.  E.  356,  interest  at  1  per 
cent  less  than  the  highest  legal  rate  allow- 
able was  charged  on  the  note,  and  in  addi- 
tion the  lender  received  a  commission.  The 
court  states  that  if  the  total  amount  of 
interest  charged  and  the  commission!}  re- 
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ceived  by  it  do  not  exceed  the  highest  legal 
rate  for  the  length  of  time  for  which  th« 
loan  was  made,  the  loan  is  not  usurious. 
Computing  by  this  method  it  was  deter- 
mined that  the  total  amount  received  waa 
not  as  much  as  would  have  been  received 
had  the  highest  legal  rate  been  charged,  and 
therefore  the  loan  was  decided  to  be  not 
usurious. 

It  is  stated  in  syllabus  to  Lichtenstein  ▼. 
Lyons,  115  La.  1051,  40  So.  454,  that  the 
discount  of  a  note,  the  proceeds  of  which 
are  placed  at  the  disposal  of  ^the  maker  from 
its  date,  is  not  added  to,  but  is  in  lieu  of, 
interest,  when  the  interest  runs  only  from 
the  maturity  of  the  note;  and  where  the 
rate  charged,  whether  for  discount  or  in- 
terest, does  not  exceed  8  per  cent  per  an- 
num, the  contract  is  not  usurious.       # 

There  is  an  obiter  statement  to  same  ef- 
fect in  Foster  v.  Pitman,  2  Neb.  (Unof.) 
672,  89  N.  W.  768. 

"Die  statute  involved  in  Fidelity  Loan 
Asso.  V.  Connolly,  95  N.  Y.  Supp.  576,  au- 
thorized discount  interest,  and  nothing  is 
said  as  to  payment  in  advance  at  the  high- 
est legal  rate  constituting  usury. 

Other  cases,  however,  hold  the  reservation 
of  interest  in  advance  to  be  usurious.  These 
cases  regard  the  actual  sum  received  as  the 
amount  on  which  interest  is  to  be  computed. 
It  is  apparent  that  computing  on  this  sum 
raises  the  rate  above  the  legal  rate.  Hiller 
V.  Ellis,  72  Miss.  701,  41  L.RJiL.  707,  18 
So.  95. 

The  reservation  of  quarterly  interest  in 
advance  at  the  highest  rate  allowed  by  law 
is  usurious  under  a  statute  making  it  un- 
lawful to  reserve,  charge,  or  take  for  any 
loan  or  forbearance  of  money,  as  interest 
or  otherwise,  any  amount  '^whereby  the 
debtor  is  required  or  obligated  to  pay  a 
greater  sum  tlian  the  actual  principal  sum 
received,  together  with  interest  at  the  rate 
of  10  per  centum  per  annum."  Purvis  v. 
Frink,  57  Fla.  519,  49  So.  1023. 

Nor  is  the  application  of  this  rule  pre- 
vented by  the  device  of  an  agreement  to 
pay  interest  on  the  loan  from  the  time  ap- 
plication is  made  for  it,  when  the  loan  is 
not  consummated  until  some  time  after- 
ward.   Hiller  v.  Ellis,  supra. 

In  order  that  a  transaction  be  usurious, 
there  must  be  an  intent  to  violate  the  law. 
This  corrupt  intent  is  not  established  by 
the  mere  fact  that  a  part  of  the  interest 
agreed  upon  was  advanced  by  the  borrower, 
in  the  absence  of  all  other  evidence  of  a 
usurious  intent.  Swanson  v.  Realization  & 
D.  Corp.  70  Minn.  380,  73  N.  W.  165. 
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Our  statute  defines  usury  as  "the  reserving 
and  taking,  or  contracting  to  reserve  and 
take,  either  directly  or  by  indirection,  a 
greater  sum  for  the  use  of  money  than  the 
lawful  interest."  Civil  Code  1910,  §  3427. 
The  Code  (§  3436)  further  declarer:  *'It 
shall  not  be  lawful  for  any  person,  com- 
pany, or  corporation  to  reserve,  charge,  or 
take  for  any  loan  or  advance  of  money,  or 
forbearance  to  enforce  the  collection  of  any 


sum  of  money,  any  rate  of  interest  greater 
than  8  per  centum  per  annum,  either  direct- 
ly or  ^indirectly  by  way  of  commission  for 
advances,  discount,  exchange,  or  by  any  con- 
tract or  contrivance  or  device  whatever." 

All  laws  Respecting  the  rate  of  interest 
charged  for  the  loan  of  money  by  individuals 
are  applicable  to  banks.  Civil  Code  1910,  § 
2336.  Titles  to  property  made  as  a  part  of 
an  usurious  contract  or  to  evade  the  laws 


II,  In  periodical  payments. 

The  taking  of  interest  annually  in  ad- 
vance at  the  highest  legal  rate,  computed 
on  the  amount  to  be  paid  by  the  borrower, 
and  not  merely  on  the  amount  received  by 
the  borrower,  is  not  usury  under  a  statute 
providing  that  the  rate  of  interest  agreed 
upon,  not  to  exceed  the  maximum,  may  be 
taken  yearly  or  for  any  shorter  period  or 
in  advance  if  so  expressly  agreed.  Stcen  v. 
Stretch,  50  Neb.  572,  70  N.  W.  48. 

See  Purvis  v.  Frink,  67  Fla.  519,  49  So. 
1023,  and  Newton  v.  Woodley,  65  S.  C.  132, 
32  S.  £.  631,  33  S.  E.  1,  supra. 


III.  For  what  length  of  time  allotved. 

Whether  or  not  the  taking  of  interest  at 
the  highest  legal  rate  in  advance  is  usury 
is  sometimes  made  to  defend  upon  the 
length  of  time  the  note  has  to  run. 

Interest  by  way  of  discount  may  be  taken 
in  advance  for  short  periods.  Crowell  v. 
Jones,  167  N.  G.  386,  83  S.  E.  551. 

That  interest  paid  in  advance  on  a  short- 
term  loan  is  not  usurious  is  the  opinion 
expressed  obiter  in  Howell  v.  Pennington, 
118  Ga.  494,  45  S.  E.  272,  but  that  point 
is  not  decided. 

This  point  was  also  reserved  in  Patton  v. 
Bank  of  Lafayette,  124  Ga.  965,  5  L.R.A. 
(N.S.)  592,  53  S.  E.  664,  4  Ann.  Cas.  639, 
where  the  taking  of  interest  in  advance  on 
^  short-time  loan  was  held  not  to  be  usu- 
rious where  the  days  of  grace  had  not  been 
counted,  as  the  holder  of  the  note  \b.  bank) 
might  have  done,  and  therefore  the  rate  of 
interest  actually  received  was  within  the 
legal  rate. 

In  Howell  v.  Pennington,  supra,  the  entire 
amount  of  the  loan  was  given  to  the  bor- 
rower, who  thereupon  executed  a  note  to 
the  lender  for  the  amount  of  the  interest 
for  the  term  of  the  loan,  together  with  in- 
terest on  this  interest.  This  was  held  to 
be  in  excess  of  the  lawful  legal  rate,  and 
therefore  usurious. 

See  Willett  v.  Maxwell,  169  III.  640,  48 
N.  £.  473,  supra. 

A  loan  for  one  year  is  a  short-term  loan. 
Crowell  V.  Jones,  supra. 

See  Covington  v.  Fisher,  22  Okla.  207,  97 
Pac.  616.  and  Webb  v.  Pahde,  —  Tex.  Civ. 
App.  — ,  43  S.  W.  19,  supra. 

A  loan  having  five  years  to  run  was  held 
a  long-term  loan  so  as  to  make  it  usurious 
where  the  aggregate  of  the  amount  reserved 
and  that  contracted  to  be  paid  exceeded  the 
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lawful  rate.     McCall   v.  Herring,   116  Ga. 
235,  42  S.  E.  468. 

The  statutes  in  some  jurisdictions  make 
it  lawful  to  take  interest  in  advance  for  a 
certain  short  period.  These  statutes,  by  ap- 
plication of  the  doctrine  expressio  uniua  eat 
excluHo  alteriuB,  are  held  to  make  unlawful 
the  taking  of  interest  in  advance  for  a 
period  longer  than  that  named. 

Thus,  a  statute  making  it  lawful  to  take 
interest  in  advance  for  twelve  months  ren- 
ders the  taking  of  interest  for  a  longer 
period  than  twelve  months  in  advance  usu- 
rious. Ellis  V.  Terrell,  109  Ark.  69,  158 
S.  W.  967.  The  court  expresses  an  opinion 
that  the  taking  of  interest  in  advance  for 
a  longer  period  than  twelve  months  is  usu- 
rious in  the  absence  of  statute.  > 

Without  making  any  distinction  between 
long  and  short  term  loans,  it  has  been  held, 
in  case  of  long-term  loans  that  the  taking 
of  interest  in  advance  at  the  highest  legal 
rate  for  a  long  term  is  usury. 

Thus,  under  a  statute  making  valid  any^ 
rate  of  interest  which  may  be  agreed  upon 
not  exceeding  $10  per  year  upon  $100,  upon 
any  loan  or  forbearance  of  money,  and  pro- 
viding that  *'the  rate  of  interest  so  agreed 
upon  may  be  taken  yearly  or  for  any 
shorter  period  or  in  advance  if  so  expressly 
agreed,"  the  reservation  of  3  per  cent  on  a 
loan  for  a  period  of  five  years,  togetlier 
with  tiie  giving  of  a  note  for  the  amount 
actually  received  by. the  borrower  plus  the 
interest  so  reserved,  which  amount  bore  in- 
terest at  the  rfite  of  7  per  cent,  is  usurious. 
Allen  V.  Dunn,  71  Neb.  831,  99  N.  W.  680. 

The  taking  of  only  a  part  of  the  interest 
in  advance  has  been  treated  as  usurious 
without  any  discussion,  where  the  per  cent 
thus  taken  in  advance  added  to  that  re- 
served in  the  note  amounted  to  the  highest 
legal  rate. 

Thus,  a  loan  of  $200  for  -five  years,  in 
which  $40  was  reserved  in  advance  and  five 
interest  notes  for  $12  each  were  given,  waa 
treated  as  usurious  in  Ellis  v.  Terrell,  su- 
pra. The  court  states  that  $160  bearing 
interest  at  10  per  cent,  the  highest  legal 
rate,  for  five  years,  would  require  $240  to 
discharge,  while  under  the  plan  involved 
the  debtor  was  required  to  pay  $260,  or  $20 
more  than  legal  interest. 

A  loan  of  $1,600  for  five  years,  in  which 
$80  was  reserved  and  7  per  cent  contracted 
to  be  paid,  was  held  to  be  usurious  where 
the  rate  was  8  per  cent.  McCall  v.  Her- 
ring, supra. 

See  Allen  v.  Dunn,  supra.  W.  A.  E. 
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against  usury  are  void.  Civil  Code  1910,  § 
3442.  That  interest  at  the  highest  legal  rate 
cannot  be  reserved  in  advance  in  loans  ex- 
tending over  a  year  will  not  be  controverted. 
Numerous  decisions  establish  that  proposi- 
tion. Is  there  any  proper  ground  of  differ- 
entiation between  reserving  interest  at  the 
highest  legal  rate  on  long-term  loans  and  in 
taking  such  interest  in  advance  on  short- 
term  loans,  within  the  purview  of  our  stat- 
utes? It  has  been  stated,  in  the  course  of 
the  argument  in  several  of  the  opinions  of 
this  court,  that  the  taking  of  interest  in  ad- 
vance on  short-term  loans  in  the  usual  and 
.ordinary  course  of  business  is  not  usurious. 
Mackenzie  v.  Flannery,  90  Ga.  591  (5),  599, 
16  S.  E.  710;  Union  Sav.  Bank  &  T.  Co.  v. 
Dottenheim,  107  Ga.  606,  614,  34  S.  E.  217; 
McCall  V.  Herring,  116  Ga.  235,  243,  42  S. 
£.  468.  On  the  ether  hand,  it  has  been 
'btrongly  intimated  that  the  statutes  respect- 
ing interest  and  usury  apply  alike  to  short 
and  long  term  loans.  Howell  v.  Pennington, 
118  Ga.  494,  45  S.  £.  272.  But  the  observa- 
tions in  those  cases  are  obiter  dicta,  and 
the  proposition  is  res  integra  in  this  state. 
Patton  V.  Bank  of  La  Fayette,  124  Ga.  965, 
6  L.R.A.(N.S.)  592,  53  S.  E.  664,  4  Ann. 
Cas.  639. 

,  In  many  jurisdictions  a  rule  has  been 
evolved  that  interest  may  be  taken  in  ad- 
vance on  short-time  paper  without  render- 
ing the  transaction  usurious.  This  rule  of 
law  is  said  to  have  arisen  out  of  the  cus- 
tom and  practice  of  banks.  Webb,  Usury, 
§  111 ;  Tyler,  Usury,  298.  A  very  interest- 
ing history  of  the  legislation  respecting  in- 
terest and  usury  in  England  and  in  the 
state  of  Georgia  will  be  found  in  the  opin- 
ion of  Mr.  Justice  Cobb,  in  Union  Sav.  Bank 
&  T.  Co.  V.  Dottenheim,  supra.  In  England 
by  Stat.  12  Anne,  5  per  cent  was  the  maxi- 
mum rate  of  interest,  and  all  bonds  and 
assurances  for  the  payment  of  any  money 
to  be  lent,  whereby  a  greater  sum  was  re- 
served or  taken  for  interest,  were  declared 
void.  The  practice  grew  up  for  bankers  to 
require  payment  of  bank  discount  in  addi- 
tion to  the  highest  rate  of  interest.  In  Au- 
riol  V.  Thomas,  3  T.  R.  62,  it  was  held  that 
in  the  discount  of  bills  a  banker  may  take 
more  than  the  highest  legal  rate,  if  the  ex- 
cess be  taken  only  to  defray  the  expense  of 
remittance,  provided  such  excess  be  reason- 
able, and  that  it  be  not  a  cover  for  usurious 
interest.  If  the  transaction  was  not  a  dis- 
count in  the  way  of  trade,  but  was  merely 
employed  as  a  means  of  obtaining  more  than 
the  legal  rate  of  interest,  it  would  be  usur- 
ious. Marsh  v.  Martindale,  3  Bos.  &  P.  154. 
The  rules  and  practices  of  the  banks  in  this 
regard  were  extended  to  transactions  be- 
tween individuals  and  to  paper  not  nego- 
tiated at  a  bank.  The  extension  of  the  cus- 
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tom  of  banks  to  individuals  is  not  allowable 
on  any  proper  basis  of  logic,  and  is  defensi- 
ble only  on  the  principle  of  uniformity.  In 
this  connection  it  may  be  well  to  notice  that 
our  statute  applies  the  laws  of  interest  and 
usury  as  affecting  individuals  to  banks,  and 
this  affords  strong  ground  for  the  conclu- 
sion that  banks  cannot  ingraft  on  the  law 
any  usage  or  custom  of  banks  variant  with 
the  law  of  usury.  Perhaps  a  majority 
of  the  American  courts  are  in  line  with  the 
English  decisions,  and  extend  to  individuals 
the  same  privilege  of  discount,  as  affecting 
the  interest  demanded  in  advance,  as  is  al- 
lowed by  the  usage  of  banks.  But  our  stat- 
ute expressly  forbids  an  increase  of  the  max- 
imum interest  rate  by  way  of  discount;  and 
usage  cannot  override  a  positive  enactment 
of  law.  In  some  jurisdictions  statutes  pro- 
hibit banks  from  taking  any  greater  rate  of 
interest  or  discount  on  any  note  or  draft  or 
other  security  than  a  prescribed  rate,  but 
provide  that  such  interest  or  discount  may 
be  calculated  and  taken  according  to  estab- 
lished rules  of  banking.  In  such  cases  it  is 
held  that  the  statute  permits  the  taking  of 
interest  in  advance  upon  loans  made  by  a 
bank  according  to  the  established  rules  of 
banking.  Ticonic  Bank  v.  Johnson,  31  Me. 
414;  Sanford  v.  Lundquist,  80  Neb.  414,  18 
L.R.A.(N.S.)  633,  114  N.  W.  279,  118  N. 
W.  129. 

If  we  follow  the  words  of  the  statute, 
there  can  be  no  legitimate  differentiation  of 
short-term  from  long-term  loans.  Interest 
is  compensation  for  the  use  of  money.  In 
determining  whether  a  greater  sum  than  the 
maximum  rate  has  been  reserved,  we  look  to 
the  amount  received  and  the  interest  reserv- 
ed. If  the  borrower  does  not  receive  all  of 
the  principal  stated  in  his  obligation,  be- 
cause of  the  reservation  of  enough  to  pay 
the  interest,  he  does  not  receive  the  full 
amount  of  his  loan.  The  real  principal  of 
his  obligation  is  the  amount  which  he  actual- 
ly receives.  When  he  pays  the  principal  as 
stated  in  his  obligation,  from  which  the 
maximum  rate  of  interest  was  deducted  in 
advance,  he  pays  a  sum  in  excess  of  that 
which  he  received,  and  the  IntereM  an  it. 
This  is  true  in  both  short  and  long  loans, 
and  the  only  difference  is  that,  as  applied 
to  short  loans,  the  disparity  between  the 
sum  reserved  for  interest  and  the  actual  in- 
terest is  not  nearly  so  great  as  in  long  loans. 
The  rate  of  interest  and  the  effect  of  taking 
more  than  the  maximum  are  peculiarly  the 
subject  of  statutory  regulation.  Our  law- 
makers were  not  content  with  a  simple  state- 
ment of  the  rates  of  interest  and  a  general 
definition  of  usury  (Civil  Code  1910,  §§ 
3426,  3427),  but  undertook  to  denounce  aa 
unlawful  for  any  person,,  bank,  or  other  cor- 
poration to  reserve  or  take  for  any  loan  of 
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Aioiiey  any  rate  of  interest  greater  than  8 
per  cent  per  annum,  either  directly  or  in^ 
directly  by  way  of  commiBsion,  discount,  ex- 
change, or  by  any  contract  or  contrivance 
or  device  whatever.  The  reference  to  dis- 
count and  exchange  excludes  the  custom  of 
banks  in  making  these  charges  additional  to 
interest  in  the  loan  of  money.  The  exclu- 
sion does  not  except  short  loans,  and  to 
make  such  an  exception  would  be  to  amend 
and  change  the  statute,  which  courts  are 
powerless  to  do. 

To  constitute  usury  it  is  essential  that 
there  be,  at  the  time  the  contract  is  execut- 
ed, an  intent  on  the  part  of  the  lender  to 
take  or  charge  for  the  use  of  money  a  high- 
er rate  of  interest  than  that  allowed  by  law. 
Bellerby  v.  Goodwyn,  112  Ga.  306,  37  8.  E. 
376.  If  the  intent  be  to  take  only  legal  in- 
terest, a  slight  and  trifling  excess,  due  to 
mistake  or  inadvertence^  will  not  taint  the 
transaction  with  usury.  Rushing  v.  Will- 
ingham,  105  Ga.  166,  31  S.  E.  154.  But  if 
the  purpose  be  to  take  from  the  money  ad- 
vanced, at  the  time  of  the  loan,  the  legal 
maximum  rate  of  interest,  the  transaction 
is  a  usurious  one,  and  a  deed  to  land  given 
to  secure  the  debt  is  void  by  virtue  of  the 
statute  (Civil  Code  1910,  §  3442),  which  de- 
clares: "All  titles  to  property  made  as  a 
part  of  an  usurious  contract,  or  to  evade  the 
laws  against  usury,  are  void.''  Beach  y. 
Lattner,  101  Ga.  357,  28  S.  E.  110. 

All  the  Justices  concur,  except  Fish,  Ch. 
J.,  absent. 
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HENRY  A.  JOHNSON,  Admr.,  etc.,  of  A.  L. 
Swenson,   Deceased,   Respt., 

V. 

BANKERS'  MUTUAL  CASUALTY  INSUR- 
ANCE COMPANY,  Appt. 

(129  Minn.  18,  151  N.  W.  413.) 

Insurance  —  accident  —  autopsy  —  de- 
mand. 

1.  The  evidence  in  this  case  sustains  a 

Headnotes  by  Hali.am,  J. 


finding  that  deceased  suffered  death  from  ac- 
cidental drowning. 

Where  a  policy  of  accident  insurance 
gives  to  the  insurer  the  right,  in  case  of 
death,  to  an  autopsy  by  a  medical  adviser, 
and  the  policy  holder  suffers  death  claimed 
to  be  accidental,  and  leaves  a  widow  who 
is  also  sole  beneficiary,  the  widow  Is  the 
proper  person  upon  whom  to  make  a  demand 
for  an  autopsy. 

It  is  not  necessary  that  the  demand  be 
made  upon  her  in  person,  so  long  as  it  is 
communicated  to  her. 

Such  a  demand,  to  be  effective,  must  be 
made  within  a  reasonable  time  after  death, 
and  at  a  reasonable  time  and  upon  a  prop- 
er occasion,  and  when  made  upon  the  widow 
between  the  death  and  burial  of  her  hus- 
band, the  language  should  leave  nothing  to 
intendment,  but  should  be  free  from  doubt 
or  ambiguity. 

In  this  case  a  demand  for  an  autopsy  was 
made  by  the  claim  auditor  of  the  company 
at  10:18  A.  M.  The  funeral  was  set  for  1 
p.  M.  Friends  were  beginning  to  arrive 
from  a  distance,  and  the  body  wa^  being 
prepared  for  burial.  The  demand  was  a 
present  demand,  calling  for  present  com- 
pliance or  refusal.  The  medical  adviser, 
whom  the  auditor  had  in  mind  to  perform 
the  autopsy,  was  in  Minneapolis,  many 
miles  away.  Compliance  with  the  demand 
would  have  caused  a  delay  in  the  funeral 
obsequies,  the  extent  of  which  cannot  be 
determined.  The  claim  auditor  had  been 
within  2  miles  of  the  place  of  demand,  in- 
vestigating the  cause  of  death,  since  the 
day  before.  Held,  the  demand  for  an  au- 
topsy was  not  made  at  a  reasonable  time  or 
upon  a  proper  occasion,  and  its  refusal  did 
not  defeat  right  of  action  under  the  policy. 

Same  —  notice  of  claim  —  waiver. 

2.  Failure  to  give  notice  of  claim  within 
the  time  stipulated  in  the  policy  is  waived, 
where,  in  response  to  the  notice,  the  com- 
pany denies  liability  wholly  on  another 
ground. 

Appeal  -—  calling  witness  for  cross-ex- 
amination. 

3.  No  reversible  error  can  be  predicated 
on  a  ruling  permitting  plaintiff  to  call  the 
claim  auditor  of  defendant  for  cross-ex- 
amination under  the  statute,  where  plaintiff 
did  not  seek  to  avoid  his  testimony,  and 
the  form  of  the  questions  would  have  been 
proper  had  he  been  called  as  plaintiff's  wit^ 
ness. 

(March  5,  1915.) 


Note,  —  Accident  insiAvance:  validity ^ 
construction  and  effect  of  provision 
in  policy  as  to  autopsy  or  examinO' 
lion  of  body  of  assured. 

Generally  as  to  right  of  court  to  order 
disinterment  of  corpse  for  evidential  pur- 
poses, see  note  in  32  L.R.A.(N.S.)  513;  for 
privilege  as  to  information  acquired  by  au- 
topsy, see  note  in  38  L.R.A.(N.S.)  1180; 
as  to  admissibility  of  findings  of  coroner  to 
L.R^.1915D. 


show  cause  of  death,  see  notes  in  68  L.R.A. 
285  and  45  L.R.A.(N.S.)  404. 

The  propriety  and  necessity  of  these  pro* 
visions  have  been  recognized  by  the  courts. 

Thus,  the  provision  in  an  accident  policy 
as  to  the  examination  of  the  body  of  the 
insured  is  a  reasonable  provision,  and  quite 
necessary  in  accident  insurance,  as  afford- 
ing protection  against  fraud.  Wehle  v. 
United  States  Mut.  Acci.  Asso.  153  N.  Y. 
116,  60  Am.  St.  Rep.  598,  47  N.  E.  35. 
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APPEAL  by  defendant  from  an  order  of 
the  District  Court  for  Washington 
County,  denying  a  motion  for  judgment  not- 
withstanding ft  verdict  for  plaintiff,  or  for 
a  new  trial,  in  an  action  brought  to  recover 
the  amount  alleged  to  be  due  on  an  accident 
insurance  policy.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Simon  Michelet  and  Clyde  R. 
White,  for  appellant: 

A  demand  for  an  examination  of  and  au- 
topsy upon  the  body  of  the  deceased  was 
duly  made  by  the  defendant  company,  and 
unconditionally  refused  by  the  wife  of  the 
deceased,  within  the  meaning  and  intent  of 
the  policy  of  insurance. 

The  demand  was  made  upon  the  proper 
person.     The  right  to  the  possession  of  a 


dead  body  belongs  to  the  surviving  husband 
or  wife. 

Larson  v.  Chase,  47  Minn.  307,  14  IaR.A. 
85,  28  Am.  St.  Rep.  370,  50  N.  W.  238; 
Brown  v.  Maplewood  Cemetery  Asao.  85 
Minn.  498,  89  N.  W.  872;  Lindh  v.  Great 
Northern  R.  Co.  99  Minn.  408,  7  L.R^. 
(N.S.)  1018,  109  N.  W.  823;  Sacks  v. 
Minneapolis,  75  Minn.  30,  77  N.  W.  563; 
Beaulieu  v.  Great  Northern  R.  Co.  103 
Minn.  47,  19  L.R.A.(N.SO  564,  114  N.  W. 
353,  14  Ann.  Cas.  462. 

The  demand  was  made  within  a  reason- 
able time  after  the  death  of  the  insured,  and 
that  question  should  not  have  been  submit- 
ted to  the  jury. 

American  Employers  liability  Ins.  Co.  v. 
Barr,  16  C.  C.  A.  61,  32  U.  S.  App.  444,  68 


The  court  in  Whitehouse  v.  Travelers' 
Ins.  Co.  Fed.  Cas.  No.  17,566,  said:  That 
the  necessity  of  the  provision  in  accident 
policies  that  insurer  shall  have  the  right  to 
make  an  autopsy  can  be  seen  "where  a  man 
might  die  and  be  buried,  and  it  be  alleged 
afterward  that  the  death  was  caused  by 
accident,  whereas,  if  an  autopsy  had  been 
made,  it  might  have  been  shown  otherwise." 

Time   for  making   demand   for  autopsy  or 

examination. 

As  will  be  seen,  Johnson  v.  Bankebs' 
MuT.  Casualty  Ins.  Co.,  in  holding  that 
the  demand  for  an  examination  must  be 
made  at  a  reasonable  time  in  order  that  a 
refusal  shall  work  a  forfeiture,  finds  sup- 
port in  the  following  cases: 

Under  the  provision  of  an  accident  policy 
giving  insurer  the  right  to  examine  the 
body  of  the  insured,  failure  to  extend  such 
permission  upon  demand  made  at  a  reasona- 
ble time  and  place  before  burial  will  pre- 
clude recovery  upon  policv.  Patterson  v. 
Ocean  Acei.  £  Guarantee  Corp.  25  App.  D. 
C.  46. 

But  refusal  to  permit  examination  of 
body  of  assured  ten  days  after  interment 
will  not  work  forfeiture  of  policy  where 
immediate  notice  of  death  was  given  to  the 
company.  VVehle  v.  United  States  Mut. 
Acci.  Asso.  153  N.  Y.  116,  60  Am.  St.  Rep, 
698,  47  N.  E.  35,  The  court  stated  that 
the  provision  authorizing  examination  of 
the  bodv  should  have  been  availed  of  imme- 
diately  upon  receipt  of  notice  of  death,  and 
that  the  delay  in  the  demand  was,  as  a 
matter  of  law,  unreasonable  in  the  absence 
of  any  fact  or  circumstances  excusing  it. 

Ani  in  Root  v.  London  Guarantee  &  Acci. 
Co.  92  App.  Div.  578,  86  N.  Y.  Supp  1055, 
affirmed  without  opinion  in  180  N.  Y.  527, 
72  N.  E.  1150,  it  was  held  that  imder  a 
provision  of  accident  policies  "that  any 
medical  adviser  of  the  company  shall  be 
allowed  to  examine  the  .  .  .  body  of 
assured,"  a  delay  until  day  after  burial  in 
making  demand  for  autopsy  was  unreasona- 
ble, as  the  company  knew  of  the  assured's 
death  two  days  before  the  burial. 
L.R.A.1915D. 


Denial  by  widow  of  assured  under  acci- 
dent policy,  of  permission  to  insurance  com- 
pany to  exhume  and  examine  her  dead  hus- 
band's body  three  or  four  weeks  after  it 
had  been  embalmed  and  buried,  is  not  a 
defense  to  an  action  on  the  policy  by  the 
beneficiary,  w^ho  was  a  nephew  of  the  de- 
ceased, where  there  is  no  evidence  that  he 
refused  to  allow  the  body  to  be  examined 
either  before  interment,  when  it  was  in  his 
power  to  grant  the  request,  or  that  he  re- 
fused such  request  after  interment,  or  that 
it  was  in  his  power  to  grant  the  request  to 
exhume.  American  Employers'  Liability 
Ins.  Co.  V.  Barr,  16  C.  C.  A.  51,  32  U.  S. 
App.  444,  68  Fed.  873. 

In  Ewing  v.  Commercial  Travelers*  Mut. 
Acci.  Asso.  55  App.  Div.  241,  66  N.  Y. 
Supp.  1056,  affirmed  without  opinion  in  170 
N.  Y.  590,  63  N.  £.  1116,  it  was  held  that 
under  a  provision  of  an  accident  policy  that 
"no  claims  shall  be  payable  under  this  cer- 
tificate unless  any  medical  adviser  of  the 
association  shall  be  allowed  to  examine  the 
person  of  the  member  in  respect  to  any 
alleged  .  .  .  cause  of  death,  then  and 
so  often  as  may  be  necessary  or  reasonably 
required  on  behalf  of  the  association,"  de- 
mand for  examination  must  be  made  before 
death;  and  so,  refusal  of  demand  made 
nearly  one  month  after  interment  will  be 
no  defense  to  an  action  on  the  policy.  The 
court  said:  "If  this  should  be  interpreted 
as  conferring  upon  the  insurance  company 
an  absolute  and  unconditional  right  to  ex- 
hume and  examine  at  least  once  the  body 
of  any  member,  on  pain  of  forfeiture  of 
the  right  to  recover,  it  would  be  giving  to 
it  the  full  force  which  defendant  claims 
for  it.  If  a  body  should  by  the  living  rela- 
tives be  cremated  instead  of  buried  in  the 
ground,  no  recovery  could  be  had  under  the 
policy.  But  does  this  clause  necessarily 
mean  so  much?  The  contract  is  with  a 
member  of  the  association;  it  is  in  part  for 
the  benefit  of  the  assured ;  in  case  of  partial 
disability  from  accidental  causes,  the  as- 
sured is  to  receive  the  benefits,  and  he 
agrees  that  the  medical  adviser  shi^ll  be 
allowed  to  examine  his  person, — 'the  person 
of  the  member.*    There  is  no  express  stipu- 
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Fed.  873;  Wehle  t.  United  States  Mut. 
Acci.  Abso.  153  N.  Y.  116,  60  Am.  St.  Rep. 
598,  47  N.  E.  35;  Ewing  ▼.  Commercial 
Travelers'  Mut.  Acci.  Asso.  55  App.  Div. 
241,  66  N.  Y.  Supp.  1056;  Root  v.  London 
Guarantee  k  Acci.  Co.  02  App.  Div.  578,  86 
N.  Y.  Supp.  1055;  Union  Cent.  L.  Ins.  Co. 
V.  Hollowell,  14  Ind.  App.  611,  43  N.  E. 
277;  Grangers'  L.  Ins.  Co.  v.  Brown,  67 
Miss.  308,  34,  Am.  Rep.  446. 

Measrs.  Wilson  A  Tlioreen»  for  respond- 
ent: 

The  appellant  waived  any  delect  in  the 
notice  of  death  and  failure  to  file  final  proof 
of  loss. 

1  C.  J.  473,  480;  Fisher  v.  Travelers'  Ins. 
Co.  124  Tens.  450,  138  S.  W.  316,  Ann. 
Cas.  1912D,  1246;  Hurt  v.  Employers'  Lia^ 


bility  Assur.  Corp.  122  Fed.  828;  Moore  ▼. 
Wildey  Casualty  Co.  176  Mass.  418,  57  N.  B. 
673;  Breeden  v.  ^tna  L.  Ins.  Co.  23  S.  D. 
417,  122  N.  W.  348;  Newman  v.  Springfield 
F.  &  M.  Ins.  Co.  17  Minn.  123,  Gil.  98; 
First  Nat.  Bank  v.  American  Cent.  Ins.  Co. 
58  Minn.  492,  60  N.  W.  345;  McCarvel  v. 
Phcenix  Ins.  Co.  64  Minn.  193,  66  N.  W. 
367 ;  Lake  Superior  Produce  &  Cold  Storage 
Co.  V.  Concordia  F.  Ins.  Co.  95  Minn.  492, 
104  N.  W*  560;  Taylor-Baldwin  Co.  v. 
Northwestern  F.  &,  M.  Iujb.  Co.  20  Ann.  Cas. 
438,  note;  Canadian  R.  Acci.  Ins.  Co.  v. 
Haines,  21  Ann.  Cas.  919,  note;  Jennings  v. 
Brotherhood  Acci.  Co.  18  L.R.A.<N.S.)  109, 
note;  Phoenix  Ins.  Co.  v.  Taylor,  5  Minn. 
492,  GiL  393;  Butler  Bros.  v.  American 
Fidelity  Co.  120  Minn.  157,  44  L.R.A.(N.S.) 


lation  here  that  the  defendant  may  dissect 
the  body  of  the  member;  no  stipulation 
for  a  forfeiture  should  any  relative  having 
lawful  custody  of  the  body  of  a  deceased 
member  refuse  to  permit  it  to  be  dug  up 
and  dissected.  I  think  the  policy  holder 
interpreting  this  clause  to  bind  the  member 
so  long  as  the  member  has  control  of  his 


person  would  place  upon  it  a  rational 
truction.    If  '^hls  right  to  'examine  the 


own 

construction 

person  of  the  member*  in  respect  to  any 
'cause  of  death'  is  extended  for  a  reasonable 
time  after  death,  and  so  long  as  the  body 
is  unburied  or  not  finally  disposed  of,  I 
think  the  utmost  limit  of  the  privilege 
stipulated  for  would  be  reached.  There- 
after other  interests  than  the  wishes  of  the 
beneficiary  or  the  expressed  wishes  of  the 
contracting  member  while  living  might  rea- 
sonably be  expected  to  prevail.  In  any  case, 
I  think  a  party  who  alleges  a  contract 
right  to  invade  the  tomb,  or  the  graves  of 
the  buried  dead,  should  be  sure  of  the  lan- 
guage of  his  written  agreement;  it  should 
at  least  be  unmistakably  clear,  the  purpose 
should  be  apparent,  and  the  terms  so  plain 
that  inference  or  conjecttire  need  not  be 
lesorted  to  to  discover  the  true  intent  of 
the  contracting  parties.  If  the  policy  in 
question  in  plain  terms  stated  to  an  appli- 
cant for  membership  that  by  accepting 
membership  the  applicant  bartered  to  the 
insurer  the  right  at  any  time  to  dig  up 
and  examine  or  dissect  his  dead  body,  it  is 
quite  conceivable  that  there  would  be  few 
applicants  for  membership." 

Where  no  eifort  was  made  for  an  autopsy 
while  the  body  of  an  insured  was  in  the 
hands  of  the  coroner,  although  liability  was 
denied  because  of  siiicide  by  poison,  and  no 
reason  is  shown  why  an  application  to 
the  court  for  an  order  to  exhume  the  body 
was  delayed  until  nine  months  after  death, 
four  months  after  commencement  of  the 
action,  and  two  days  before  trial,  such  order 
is  properly  refused.  Union  Cent.  L.  Ins. 
Co.  V.  Hollowell,  14  Ind,  App.  611,  43  N. 
E.  277. 

An  order  compelling  the  exhumation  of 
a  body  in  plaintiff's  control  should  be 
granted  only  .upon  strong  showing  that 
L.R.A.1916D. 


without  examination  a  fraud  is  likely  to  be 
accomplished,  to  expose  which  the  company 
has  exhausted  every  other  method  known  to 
law.  Grangers'  L.  Ins.  Co.  v.  Brown,  67 
Miss.  308,  34  Am.  Rep.  446. 

Upon  whom  demand  must  be  made. 

In  holding  that  the  demand  must  be  made 
upon,  a  proper  person,  Johnson  v.  Bank- 
ers' Mut.  Casualty  Ins.  Co.  is  in  accord 
with  Root  V.  London  Guarantee  &  Acci.  Co. 
92  App.  Div.  578,  86  N.  Y.  Supp.  1055, 
afiirmed  without  opinion  in  180  N.  Y.  527, 
72  N.  E.  1150,  which  held  that  forfeiture 
of  claims  under  accident  policies  cannot  be 
predicated  on  refusal  of  demand  for  au- 
topsy, made  upon  one  not  a  relative  of  the 
deceased,  and  who  had  no  authority  to 
grant  the  privilege. 

»  And  see  also  American  Employers'  Lia- 
bility Ins.  Co.  V.  Barr,  16  C.  C.  A.  51,  32 
U.  S.  App.  444,  68  Fed.  873. 

By  whom  autopsy  to  be  made. 

It  is  not  necessary  that  an  insurance 
company  call  the  attending  physician  to 
make  an  autopsy,  but  it  may  call  its  own 
physician;  and  so,  failure  to  call  the  at* 
tending  physician  is  not  evidence  per  se  of 
fraud  on  the  part  of  the  company.  White- 
house  V.  Travelers'  Ins.  Co.  Fed.  Cas.  No. 
17,566. 

Necessity  that  insurance  company  be  noti- 
fied of  intended  autopsy. 

A  provision  of  an  accident  policy  that 
the  insurer  shall  have  the  right  to  perform 
an  autopsy  does  not  give  the  insurer  exclu- 
sive right  to  perform  an  autopsy,  or  require 
that  the  company  be  notified  of  an  intended 
autopsy,  and  so  failure  to  notify  the  com- 
pany of  an  autopsy  will  not  forfeit  the 
policv.  Crotty  v.  Continental  Casualty  Co. 
163  Mo.  App.  628,  146  S.  W.  833. 

In  Loesch  v.  Union  Casualty  k  S.  Co. 
176  Mo.  654,  75  S.  W.  621,  the  accident 
policy  provided  that  if  a  post  mortem  be 
held  without  notifying  the  company  in  time 
to  have  its  medical  examiner  present,  all 
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609,  139  N.  W.  355;  Zeitler  v.  National 
Casualty  Co.  124  Minn.  478,  145  N.  W.  395. 

The  claim  auditor  was  a  proper  person  to 
call  for  cross-examination  under  the  statute. 

Bennett  v.  £.  W.  Backus  Lumber  Co.  77 
Minn.  198,  79  N.  W.  682;  Ames-Brooks  Co. 
V.  MtntL  Ins.  Co.  83  Minn.  346,  86  N.  W. 
344;  Leystrom  y.  Ada,  110  Minn.  340,  125 
N.  W.  507. 

The  demand  of  the  defendant  to  hold  an 
autopsy,  relied  upon  as  its  defense,  was  not 
made  by  it  as  agreed  upon  by  the  policy, 
nor  was  the  demand  which  was  proven  made 
at  a  reasonable  or  proper  time,  or  as  agreed 
upon  by  the  policy. 

Cook  V.  Modern  Brotherhood,  114  Minn. 
299,  131  N.  W.  334;  Rudd  v.  Great  Eastern 
Casualty  k  I.  Co.  114  Minn.  512,  34  L.R.A. 
(N.S.)  1205,  131  N.  W.  833,  Ann.  Cas. 
1912C,  606;  American  Employers*  Liability 
Ins.  Co.  V.  Barr,  16  C.  C.  A.  51,  32  U.  S. 
App.  444,  68  Fed.  873;  Wehle  v.  United 
States  Mut.  Acci.  Asso.  153  N.  Y.  116,  60 
Am.  St.  Rep.  698,  47  N.  E.  35;  Sudduth  v. 


Travelers'  Ins.  Co.  106  Fed.  822;  Patterson 
V.  Ocean  Aeci.  &  Guarantee  Corp.  25  App. 

D.  C.  46;  Loesch  v.  United  Casualty  &  S. 
Co.  176  Mo.  654,  75  S.  W.  621;  Ewing  v. 
Commercial  Travelers'  Mut.  Acci.  Asso.  170 
N.  Y.  690,  63  N.  E.  1116;  Root  ▼.  London 
Guarantee  &  Acci.  Co.  180  N.  Y.  527,  72  N. 

E.  1150;  Crotty  v.  Continental  Casualty  Co. 
163  Mo.  App.  628,  146  S.  W.  833. 

Hallam^  J.,  delivered  the  opinion  oi  the 
court: 

A.  L.  Swenson  held  a  policy  of  accident 
insurance  issued  by  defendant,  covering 
death  from  accidental  injury,  and  payable 
in  case  of  his  death  to  his  estate.  On  June 
15,  1913,  Swenson  was  visiting  with  a  rela- 
tive, Peter  Holm,  on  a  farm  situated  on 
Sand  lake,  a  small  lake  near  New  Scandia, 
in  Washington  county.  He  dressed  himself 
in  a  bathing  suit,  took  a  rowboat,  went  a 
short  distance  out  upon  the  lake,  and  dove 
head  first  into  the  water.  He  came  up  once, 
appeared  to  struggle,  and  then  sank  and 


claims  under  the  policy  should  be  forfeited. 
The  company  claimed  a  forfeiture  beitause 
the  beneficiary,  at  the  request  of  insured's 
physician,  permitted  a  post  mortem  of 
which  no  notice  was  given  to  the  company. 
The  court,  while  it  said  that  it  is  a  rea- 
sonable requirement  under  reasonable  inter- 
pretation, and  a  violation  of  its  terms  under 
circumstances  reasonably  showing  disadvan- 
tage to  the  company  would  work  a  forfei- 
ture of  the  policy,  yet  held  that  failure  to 
give  notice  aid  not  work  forfeiture  in  this 
case,  as  no  disadvantage  to  the  company 
was  indicated,  the  evidence  showing  that  ft 
was  very  doubtful  if  the  beneficiary  was 
responsible  for  the  act,  as  she  testified  that 
she  did  not  know  what  post  mortem  meant, 
and  did  not  know  what  the  physicians  were 
doing.  And  further,  and  which  was  the 
real  ground  of  the  decision,  that  as  soon  as 
the  attending  physician  saw  the  policy  and 
read  the  clause,  which  was  immediately 
after  the  post  mortem,  he  went  to  the  office 
of  the  companv  and  told  them  what  had 
been  done,  and  offered  to  allow  them  to 
make  a  re-examination,  and  there  was  no 
suggestion  in  the  record  of  any  fact  or 
theory  which  would  tend  to  show  that  a 
re-examination  of  the  body  at  that  time 
would  not  have  disclosed  to  the  company's 
physicians  everything  which  the  first  ex- 
amination disclosed  to  the  physicians  who 
made  it. 

It  cannot  be  said  that  there  is  a  failure 
to  comply  with  the  provisions  of  an  acci- 
dent policy  with  reference  to  notice  of 
autopsy  where  the  company's  agent  was  in- 
formed* of  an  intended  autopsy  by  physi- 
cians engaged  by  the  beneficiary  to  perform 
it.  Legnard  v.  Standard  Life  k  Acci.  Ins. 
Co.  81  App.  Div.  320,  81  N.  Y.  Supp.  516. 

Under  a  provision  of  an  accident  policy 
that  if  a  post  mortem  be  held  without  noti- 
fying the  company  in  time  to  have  its  medi- 
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cal  examiner  present,  then  all  claims  under 
the  policy  shall  be  forfeited,  a  post  mortem 
which  occurred  without  knowledge  or  con- 
sent of  beneficiaries  would  be  no  defense 
on  the  ground  of  lack  of  notice.  Loesch  v. 
Union  Casualty  &  S.  Co.  supra. 

Failure  to  notify  an  insurance  company 
of  an  autopsy  to  be  held  to  ascertain  the 
cause  of  death  will  not,  in  an  action  on  the 
policy,  affect  the  competency  as  evidence  of 
facts  adduced  thereat,  where  there  is  no 
provision  of  law  or  of  the  insurance  con- 
tract that  the  company  should  be  notified 
when  a  post  mortem  examination  is  to  be 
held.  Sun  Acci.  Asso.  v.  Olson,  59  111.  App. 
217. 


Rigixt  to  examine  body  as  including  "au- 
topsy" and  "exhumation." 

That  the  right  of  the  insurer  to  '*ex- 
amine"  body  of  insured,  conferred  by  an 
accident  policy,  did  not  include  the  right 
to  make  an  autopsy  or  to  dissect,  was  held 
in  Sudduth  v.  Travelers'  Ins.  Co.  106  Fed. 
822.  The  court  said  that  it  did  not  "think 
that  any  ordinary  person,  in  agreeing  to 
the  stipulation  for  an  examination  of  the 
insured  before  or  after  death,  would  sup- 
pose he  was  agreeing  to  what  would  have 
been  much  more  clearly  expressed  by  the 
word  'autopsy'  or  by  the  word  ^dissect.'  I 
do  not  think  that  one  would  ordinarily  sup- 
pose that  the  word  'examine,'  as  applied  to 
the  human  body,  either  living  or  dead, 
would,  e»  vi  termini,  include,  or  by  an  in- 
sured, at  least,  would  be  supposed  to  in- 
clude, the  idea  of  cutting  it  up.  The  word 
'examine'  may  not  definitely  express  the 
same  idea  to  every  person  who  sees  it  or 
who  uses  it,  but  it  is  quite  clear  to  me 
that  it  does  not,  in  the  clause  of  the  con- 
tract we  are  considering,  include  the  idea 
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was  seen  no  more  alive.  Next  day  the  body 
was  recovered.  There  were  some  bruises  on 
the  face  which  the  evidence  shows  must 
liave  been  caused  before  death.  There  is 
abundant  evidence  of  accidental  drowning; 
in  fact,  the  evidence  would  not  sustain  any 
other  conclusion.  There  is  some  evidence 
that  deceased  had  suffered  from  heart  trou- 
ble^ but  no  substantial  evidence  that  he  died 
from  any  such  ailment.  The  defenses  urged 
are  as  follows: 

The  policy  provided  that  "the  company 
shall  in  no  event  be  liable  ...  in  any 
case  where  any  medical  adviser  appointed 
by  it  shall  have  been  denied  the  right  or 
opportunity  of  making  a  personal  examina- 
tion, or  of  holding  an  autopsy  in  case  of 
death." 

It  is  claimed  that  the  right  to  an  autopsy 
was  denied.  The  facts  as  to  this  are  as  fol- 
lows: C.  £.  Drennan,  claim  auditor  of  de- 
fendant, learned  of  tl^e  death  of  deceased 
about  11  A.  M.  of  June  17th.  He  was  then 
at  Minneapolis.     He  telephoned  this  plain- 


tiff, who  was  the  local  agent  of  the  defend- 
ant at  New  Scandia,  and  at  5:25  p.  m.  took 
a  train  for  Copas,  the  nearest  railway  point 
to  New  Scandia.  He  arrived  at  Copas  at 
6:63  and  at  New  Scandia  at  7:30.  He  was 
then  within  2  miles  of  the  Holm  farm, 
where  deceased  met  his  death,  and  where 
the  body  of  deceased  then  was,  and  where 
the  widow  of  deceased  then  was.  Drennan 
spent  the  evening  at  New  Scandia  making 
investigations.  About  10  a.  m.  the  next 
day  he  was  driven  in  an  automobile  to  the 
Holm  residence.  The  funeral  was  set  for 
1  p.  M.  Numerous  friends  and  relatives 
from  a  distance  had  already  gathered  to 
attend  the  funeral,  and  more  were  expected 
on  an  11  o'clock  train.  In  this  situation 
and  at  10:18  A.  M.  Drennan  sought  out  Mrs. 
Maguey^  the  mother  of  the  widow  of  de- 
ceased, and,  as  he  himself  testified,  made 
the  following  demand:  "The  substance  of  it 
was  that  under  our  policy  we  had  the  right 
of  performing  an  autopsy  in  case  of  death, 
and  that  as  a  representative  of  the  company 


either  of  an  'autopsy'  or  of  a  'dissection,' 
if  there  is  any  essential  difference  between 
those  two  words  in  this  connection.  *Au- 
topsy'  is  defined  to  be  an  examination  of 
a  dead  body  by  dissection.  'Dissection'  is 
the  cutting  apart  of  a  dead  body,  or  the 
cutting  of  it  into  pieces.  Can  it  reasonably 
be  supposed  that  it  was  in  the  contempla- 
tion of  both  of  the  parties  to  these  con- 
tracts at  the  time  they  were  made  that  the 
meaning  of  the  word  'examine'  in  its  con- 
text was  to  be  so  expanded  as  to  include 
either  the  idea  of  an  autopsy  or  the  idea 
of  a  dissection?  While  an  autopsy,  speak- 
ing generally,  always,  includes  an. examina- 
tion, can  it  be  said  that  an  examination 
always  includes  an  autopsy?  or  can  it  be 
fairly  held  that  the  simple  word  'exaipine,' 
as  used  in  the  policies  sued  on,  would  be 
accurately  defined  in  the  same  words  as 
those  used  to  define  either  'autopsy'  or  'dis- 
section,' when  endeavoring  to  arrive  at  the 
mutual  agreement  of  the  parties  at  the 
time  they  were  contracting?  It  seems  to 
me  not;  particularly  when  construing  poli- 
cies for  insurance  against  death  from  ex- 
ternal causes  only,  and  which  ordinarily 
would  only  involve  or  require  external  in- 
spection. If  the  company  desired  or  ex- 
pected the  insured  to  agree  to  a  condition 
such  as  either  of  these  words  would  have 
clearly  indicated,  there  is  no  obvious  reason 
why  it  should  not  have  been  expressed  in 
plain  terms.  If  there  is  a  fair  doubt  as  to 
the  meaning  of  the  words  used  in  a  policy, 
it  should  be  solved  in  favor  of  the  insured, 
because  there  appears  to  have  been  no  rea- 
son why  the  plainest  words  could  not  have 
been  employed  by  the  company  in  framing 
the  condition.  It  may  be  that  the  right  to 
dissect  a  body,  even  after  burial,  is  or  would 
be  an  important  right  to  the  company;  but 
that  would  make  it  all  the  more  necessary 
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for  it  to  express  it  in  language  in  no  way 
ambiguous  or  doubtful,  or  which,  in  order  to 
effect  the  company's  purpose,  would  have 
to  be  extended  beyond  its  ordinary  import." 

So  also  it  was  held  in  Patterson  v.  Ocean 
AccL  &  Gurarantee  Corp.  25  App.  D.  C.  46 
(action  on  insurance  policy  insuring  against 
"accidental  bodily  injury  caused  solely  by 
external,  violent,  and  visible  means"),  that 
the  right  to  "examine"  the  body  of  insured 
does  not  include  the  right  of  autopsy  or  dis- 
section, much  less  exhumation. 

But  there  is  an  obiter  statement  in  Wehle 
V.  United  States  Mut.  Acci.  Asso.  153  N.  Y. 
116,  60  Am.  St.  Rep.  598,  47  N.  £.  35,  that 
if  it  should  appear  in  any  case  that  at  some 
subsequent  date  after  the  interment  of  a 
body  circumstances  or  facts  coming  to  the 
knowledge  of  the  insurer  warranted  a  rea- 
sonable belief  that  death  was  occasioned  by 
means  or  causes  excepted  from  the  contract, 
a  reasonable  cbnstruction  of  such  provision 
would  authorize  the  insurer  to  insist  upon 
an  exhumation  of  the  body  and  upon  a  dis- 
section. 

Bill  of  discovery. 

Under  a  policy  insuring  against  death 
from  accident,  and  providing  that  the  insur- 
er shall  have  the  right  to  make  an  autopsy, 
a  court  of  equity  has  jurisdiction  to*  enter- 
tain a  bill  of  discovery,  and  appoint  a  re- 
ceiver to  take  charge  of  the  organs  of  the 
deceased  insured  pending  examination  as  to 
cause  of  death,  when  demand  of  autopsy 
is  refused,  the  court  holding  that  under  its 
contract  the  insurer  had  a  right  to  make  an 
examination  of  the  organs  superior  to  any 
property  right  in  any  member  of  the  family 
of  the  assured.  Painter  v.  United  States 
Fidelity  &  G.  Co.  123  Md.  301,  91  Atl.  158. 
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I  wished  to  have  that  right  in  order  to  de- 
termine the  cause  of  death  and  see  whether 
there  was  anything  due  them  under  the  pol- 
icy or  not." 

Mrs.  Magney  communicated  the  demand  to 
the  widow  of  deceased.  The  demand  was 
refused.  Drennan  testified  that  the  reason 
given  was  "they  said  they  thought  it  was 
too  close  the  time  of  the  funeral." 

Plaintiff  does  not  question  the  validity  of 
this  provision  in  the  policy  which  gave  de- 
fendant a  right  to  demand  an  autopsy,  and, 
if  the  demand  for  an  autopsy  was  properly 
made,  its  refusal  defeats  any  right  of  ac- 
tion on  the  policy.  The  question  is  as  to 
the  sufficiency  of  the  demand. 

The  demand  was  made  upon  the  proper 
person.  The  widow  of  deceased  was  the 
sole  beneficiary  under  the  policy  and  she 
had  control  of  the  body  of  deceased.  Larson 
V.  Chase,  47  Minn.  307,  14  L.R.A.  85,  28 
Am.  St.  Rep.  370,  60  N.  W.  2^8;  Lindh  v. 
Great  Northern  R.  Co.  99  Minn.  408,  7 
L.R^.(N.S.)  1018,  109  N.  W.  823.  She 
alone  had  the  right  to  say  whether  or  not 
an  autopsy  should  be  held.  It  was  proper 
that  the  demand  be  addressed  to  her. 

It  was  proper  also  to  communicate  the  de- 
mand to  her  through  her  mother.  It  was 
not  neoessary  that  demand  be  made  upon 
her  in  person.  A  decent  respect  for  the 
proprieties  of  the  occasion  made  it  pecul- 
iarly proper  that  defendant  communicate 
through  someone  who  could  better  approach 
her  with  a  matter  of  serious  business  than 
could  a  stranger. 

We  are  of  the  opinion,  however,  that  the 
time  and  circumstances  of  the  demand  were 
such  that  its  refusal  did  not  operate  to  de- 
feat plaintiff's  right  of  action.  We  must 
bear  in  mind  that,  except  for  some  formal 
requirements,  and  except  for  the  chance 
that  the  autopsy  would  develop  facta  of 
which  we  have  no  knowledge,  the  right  of 
action  upon  this  policy  had  fully  accrued. 
The  forfeiture  of  a  right  of  action  through 
the  operation  of  a  condition  subsequent  will 
be  enforced  only  where  the  right  to  such 
forfeiture  is  plain.  25  Cyc.  821.  The  right 
to  an  autopsy  given  by  this  provision  of  the 
policy  was  one  calculated  under  the  most 
favorable  circumstances  to  cause  some  dis- 
tress of  mind  to  tlie  family  of  deceased,  and 
although  no  time  was  fixed  when  the  exer- 
cise of  the  right  might  be  demanded,  a  due 
legard  for  the  sensibilities  of  the  survivors 
clearly  requires  that  there  should  be  some 
limitation  as  to  the  time  and  occasion  of 
such  a  demand.  We  are  cited  to  no  decided 
case  involving  a  state  of  facts  just  like  the 
case  at  bar.  There  are  many  cases,  how- 
ever, which  hold  in  general  terms  that  a 
demand  for  an  autopsy,  under  a  policy  con- 
taining provisions  similar  to  this,  must  be 
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made  within  a  reasonable  time  after  death. 
Wehle  V.  United  States  Mut.  Acci.  Asso. 
163  N.  Y.  116,  60  Am.  St.  Rep.  598,  47  N. 
E.  36 ;  Ewing  v.  Commercial  Travelers'  Mut. 
Acci.  Asso.  55  App.  I)iv.  241,  66  N.  Y.  Supp. 
1056;  Root  v.  London  Guarantee  &  Acci. 
Co.  92  App.  Div.  578,  86  N.  Y.  Supp.  1055; 
American  Employers*  Liability  Ins.  Co.  v. 
Barr,  16  C.  C.  A.  51,  32  U.  S.  App.  444, 
68  Fed.  873;  Cooley,  Briefs  on  Ins.  3449 
(g).  In  Wehle  v.  United  States  Mut.  Acci. 
Asso.  supra,  it  was  said:  "Although  no 
time  is  specified  within  which  the  permis- 
sion to  examine  may  be  availed  of,  still,  a 
due  regard  for  the  sentiments  of  the  family 
and  friends  of  the  deceased,  if  not  public 
policy,  required  as  immediate  an  exercise 
of  the  option  to  examine  as  was  possible/' 

On  similar  principle,  we  think  it  must  al- 
so  be  held  that  such  a  demand,  to  be  effec- 
tive, must  be  made  at  a  reasonable  time  and 
upon  a  prbper  occasion.  We  are  of  the  opin- 
ion that  demand  made  in  this  case  was  not 
made  at  a  reasonable  time  or  upon  a  prop- 
er occasion. 

We  think  the  natural  purport  of  the  de- 
mand was  for  an  autopsy  to  be  held  at  once. 
The  languafre  of  the  demand  would  natural- 
ly be  so  understood,  and  it  evidently  was  so 
understood  by  all  parties.  The  reason  giv- 
en for  its  refusal  is  indicative  of  this.  It 
is  suggested  now  that  the  widow  might 
understand  the  demand  as  one  for  an  au- 
topsy after  the  funeral  obsequies  had  taken 
place  but  defendant's  representative  made 
no  suggestion  of  this  sort,  even  when  the 
ground  g^iven  for  refusal  of  the  demand  was 
that  it  was  too  close  to  the  time  of  the 
funeral.  One  in  the  situation  of  the  widow 
of  deceased  is  not  to  be  expected  to  make 
counter  propositions  or  suggestions,  or  to 
construe  language  used  in  such  a  demand 
in  any  but  its  plain  and  obvious  meaning. 
When  an  insurance  company  feels  called  up- 
on to  serve  a  notice  upon  a  widow  between 
the  time  of  the  death  and  burial  of  her 
husband,  and  when  the  character  of  tlie 
notice  is  such  that  her  conduct  in  reference 
thereto  may  result  in  the  forfeiture  of  in- 
surance money,  the  right  to  which  has  ai- 
ready  accrued,  the  language  of  the  notice 
should  leave  nothing  to  intendment,  and 
should  be  free  from  doubt  or  ambiguity. 
We  construe  the  demand  made  by  the  claim 
auditor  as  a  present  demand,  calling  for 
present  compliance  or  refusal. 

Now,  the  examination  which  defendant 
had  a  right  to  demand  was  for  an  examina- 
tion by  a  "medical  adviser  appointed  by  it.'* 
We  should  not  consider  that  it  was  neces- 
sary that  the  medical  adviser  make  the  de- 
mand in  person,  if  one  were  appointed  and 
at  hand  for  the  purpose  of  performing  the 
autopsy.    But  clearly  a  demand  made  by  a 
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cl»ii|i  auditor,  with  no  "medical  adviser"  at 
hand,  could  avail  nothing.  This  claim  audi- 
tor was  not  a  physician,  and  he  had  no 
physician  with  hinu  His  testimony  is  that 
he  had  in  mind  one  of  the  company's  doc- 
tors located  in  MinnoapoUs,  and  who  was  in 
Minneapolis  at  that  time.  The  autopsy 
must  await  his  coming.  The  claim  auditor 
testified  that  the  autopsy  could  have  been 
held  before  the  time  set  for  the  funeral, 
but  the  evidence  is  conclusive  that  it  could 
not.  Compliance  with  his  demand  would 
have  caused  a  delay  in  the  funeral  obsequies, 
tli<^  extent  of  which  we  have  no  means  to 
determine.  There  was  no  reason  why  the 
demand  could  not  have  been  made  several 
hours  earlier,  if  not  the  day  before.  The 
claim  auditor  had  learned  ci  the  death  of 
deceased  nearly  twenty-four  hours  before. 
From  the  early  evening  before,  and  for 
nearly  fifteen  hours,  he  had  been  within  ten 
minutes'  ride  of  the  place  where  the  body 
lay  and  where  the  widow  and  her  near 
relatives  were.  Yet  he  deferred  his  visit 
and  his  demand  until  the  eleventh  hour,  and 
presented  his  demand  under  circumstances 
which  must  inflict  upon  the  widow,  not  only 
the  distressing  experience  of  an  autopsy 
upon  the  body  of  her  husband,  but  the  har- 
rowing ordeal  of  a  suspension  of  the  funeral 
as  well.  The  policy  should  not  be  construed 
as  giving  the  defendant  the  right  to  demand 
an  autopsy  under  such  conditions.  The 
undisputed  facts  fail  to  sustain  this  ground 
of  defense,  and  it  is  accordingly  unnecessary 
to  consider  the  propriety  of  the  instructions 
to  the  jury  on  this  subject. 

The  policy  contained  a  provision  that 
''no  claim  shall  be  valid  unless  written 
notice  thereof  shall  be  given  the  company 
•  .  .  within  twenty  days  from  the  date 
of  death  .  .  .  imless  such  notice  may 
be  shown  not  to  have  been  reasonably  pos- 
sible." 

Notice  of  claim  was  made  July  11th,  more 
than  twenty  days  after  death.  This  failure 
to  give  notice  of  claim  within  the  time  pre- 
scribed in  the  policy  is  now  asserted  as  a 
defense.  There  are  several  reasons  why  this 
defense  is  not  available.  We  need  mention 
but  one.  On  July  21  st,  defendant  replied  to 
the  notice  given  denying  liability  on  the 
policy  on  the  express  ground  that  '^the  right 
which  we  have  of  holding  an  autopsy  in  case 
of  death  was  denied  us  on  Jime  18th."  The 
denial  of  all  liability  on  this  ground  alone 
was  a  waiver  of  tho  objection  that  notice 
was  not  given  in  time.  10.  J.  480;  Levine 
Y.  Lancashire  Ins.  Co.  66  Minn.  138,  146,  68 
N.  W.  855;  Butler  Bros.  v.  American  Fi- 
delity Co.  120  Minn.  157,  44  L.R.A.(N.S.) 
609,  139  N.  VV.  355;  Taylor-Baldwin  Co. 
V.  Northwestern  F.  &  M.  Ins.  Co.  18  N.  D. 
343,  122  N.  W.  396,  20  Ann.  Cas.  432,  note 
L.R.A.1916D. 


438;  Canadian  R.  Aeci.  Ins.  Co.  ▼.  Haines, 
44  Can.  S.  C.  386,  21  Ann.  Cas.  916 ;  Fisher 
V.  Travelers'  Ins.  Co.  124  Tenn.  450,  511, 
138  S.  W.  316,  Ann.  Cas.  1912D,  1246. 

It  is  contended  the  court  erred  in  per- 
mitting plaintiff  to  call  Mr.  Drennan  for 
cross-examination  under  the  statute.  The 
party  calling  him  did  not  seek  to  avoid  his 
testimony,  and  the  form  of  the  questions 
propounded  would  have  been  proper  if  the 
witness  had  not  been  called  for  cross-ex- 
amination. No  reversible  error  can  there- 
fore be  predicated  upon  the  ruling,  Ley- 
strom  V.  Ada,  110  Minn.  340,  125  N.  W . 
507. 

Order  affirmed* 


NEBRASKA  SUPREME  COURT. 

McCOOK  IRRIGATION  &  WATER  POW- 
ER COMPANY 

V. 

PAULINE  BURTLESS  et  al.,  Appts. 

(—  Neb.  — ,  P.  U.  R.  1916C,  587,  152  N. 

W.  334.) 

Irrigation     company  —  regulation     of 
rates. 

1.  An  irrigation  company  is  a  "common 
carrier"  of  water  to  a  limited  degree,  and 
its  rates  and  charges  are  subject  to  regula- 
tion and  control. 

Public  service  corporation  —  regulation 
of  rates  —  Jurisdiction. 

2.  Jurisdiction  to  inquire  into  the  reason- 
ableness of  water  rates  and  to  regulate  and 
fix  the  same  has,  by  the  Constitution  and 
statutes,  been  conferred  upon  the  State 
Railway  Commission. 

Irrigation      company   —   contract     for 
rates  —  control. 

3.  Contracts  between  an  irrigation  com- 
pany and  water  users  under  its  ditch,  pro- 
viding for  the  use  of  water  and  for  the 
maintenance  of  the  ditch,  are  entered  into 
with  the  law  as  to  the  right  of  the  state  to 
regulate  rates  forming  a  part  of  the  con- 
tract, and  such  rates  are  subject  to  control. 

Public  service  corporation  —  property 
rights  —  jnrisdiction. 

4.  The  Railway  Commission  is  not  vested 
with  jurisdiction  to  settle  disputed  prop- 
erty rights  as  to  the  ownership  of  an  irri- 
gation canal. 

(April  3,  1915.) 

Headnotes  by  Leiton,  J. 

i 
yote.  —  State  regulation  of  rates  of  irrU 
gation  company. 

The  present  note  is  supplementary  to  a 
note  on  the  same  question  appended  to  Salt 
River  Valley  Canal  Co.  v.  Nelssen,  12  LR.A. 
<N.S.)  71L 


1206 


NEBRASKA  SUPREME  COURT. 


APPEAL  by  respondents  from  an  order  of 
the  Nebraska  State  Railway  Commis- 
sion granting  complainant  authority  to 
charge  respondents  an  annual  maintenance 
fee  of  $2  per  acre  for  water  furnished  to 
them.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  W.  S.  Morlan,  for  appellants: 

The  burden  of  maintaining  the  canal  is 
on  the  ditch  company  by  contract  and  law. 

Farmers'  &  M.  Irrig.  Co.  v.  Hill,  90  Neb. 
847,  39  L.R.A.(N.S.)  798,  134  N.  W.  929, 
Ann.  Cas,  1913B,  624;  2  Wiel,  Water 
Rights,  2d  ed.  §  1501,  p.  2700. 

The  Commission  should  not  entertain  a 
complaint  made  by  the  ditch  company  of 
its  own  rate. 

Fenton   v.   Tri-State   Land   Co.    89   Neb. 


479,  131  N.  W.  1038;  2  Wyman,  PubUc 
Service  Corp.  note  1,  §  1121,  p.  998;  4  Mc- 
Quillin,  Mun.  Corp.  §  1725,  p.  3688;  Con- 
don V.  New  Rochclle  Water  Co.  136  App. 
Div.  897, '120  N.  Y.  Supp.  1119,  affirming 
118  N.  Y.  Supp.  142;  Pond  v.  New  Rochelle 
Water  Co.  183  N.  Y.  330,  1  L.R.A.(N.S.> 
958,  76  N.  £.  211,  5  Ann.  Cas.  504. 

The  ditch  company  did  not  make  a  suffi- 
cient statement  to  give  its  complaint  con- 
sideration. 

McCook  Waterworks  Co.  v.  McCook,  85 
Neb.  677,  124  N.  W.  100;  State  v.  Adams 
Exp.  Co.  85  Neb.  26,  42  L.R.A.(N.S.)  396, 
122  N.  W.  691. 

The  people  have  not  granted  the  Commis- 
sion power  to  create  obligations,  amend  con- 
tracts, or  make  up  the  promoters'  losses  in 


In  Green  v.  Jones,  22  Idaho,  560,  126  Pac. 
1051,  the  question  involved  was  whether, 
under  the  statute,  a  water  rate  fixed  by  a 
board  of  county  commissioners,  and  sus- 
tained by  the  courts,  remained  in  force  un- 
til a  new  rate  was  fixed.  The  statute  pro- 
vided that  the  commissioners,  after  hearing, 
should  fix  a  reasonable  maximum  rate  for 
water  delivered  from  irrigation  ditches, 
which  rate  should  not  be  changed  within 
one  year;  also  that  at  the  January  session 
and  at  such  other  sessions  as  they  deemed 
proper,  the  board  should  hear  applications 
by  any  party  interested  in  delivering  water 
for  irrigation  or  by  parties  consuming  the 
water,  the  applications  to  be  supported  by 
affidavits  showing  reasonable  cause  for  the 
board  to  proceed  to  fix  a  maximum  rate  of 
compensation  for  water  delivered  from  irri- 
gation ditches.  In  1901  a  maximum  rate 
was  established  by  a  board  of  county  com- 
missioners, and  sustained  by  the  courts; 
in  1903  the  irrigation  company  petitioned 
the  board  to  efito,blish  a  new  rate,  on  the 
ground  that  the  old  rate  was  too  low;  the 
board  entered  an  order  fixing  the  same  rate 
as  had  been  fixed  by  the  order  of  1901,  but 
the  order  of  1903  was  set  aside  by  the 
courts  on  the  ground  that  the  rate  estab- 
lished was  unreasonably  low  and  would 
amount  to  a  confiscation  of  the  company's 
property  without  due  process  of  law;  no 
further  application  was  made  to  the  board 
for  the  fixing  of  any  other  rate.  It  was 
held  that  the  rate  fixed  by  the  order  of 
1901  remained  in  force,  and  that  the  com- 
pany could  not  compel  consumers  to  pay  a 
higher  rate  stipulated  in  a  contract  which 
the  consumers  had  been  compelled  to  sign 
to  procure  water  during  the  pendency  of 
the  appeal  from  the  second  order  of  the 
board. 

Wliat  is  a  reasonable  charge  for  irriga- 
tion under  a  statute  providing  that  such 
charges  shall  be  reasonable  has  been 
said  to  depend  largely  on  the  cost  of  con- 
structing and  operating  the  irrigation 
works.  Young  ▼.  Hinderlider,  16  N.  M.  666, 
110  Pac.  1045. 

Under  the  California  statute  it  was  held 
in  San  Joaquin  &  K.  River  Canal  &  Irrig. 
L.R.A.1915D. 


Co.  V.  Stanislaus  County,  155  Gal.  21,  99 
Pac.  365,  that  where  more  than  a  year  had 
elapsed  after  the  fixing  of  the  water  rates, 
an  irrigation  company  must  first  apply  to 
the  board  of  supervisors  for  re-establish- 
ment of  rates  which  it  claimed  were  un- 
reasonable, before  it  could  apply  for  relief 
to  a  court  of  equity.  The  statute  author- 
izes boards  of  supervisors  in  the  different 
counties  to  fix  water  rates  so  that  the  net 
annual  receipts  to  the  water  companies 
shall  not  be  less  than  6  nor  more  than  IS 
per  cent  upon  the  value  of  their  property, 
and  provides  that  the  rates  so  fixed  shall 
be  binding  and  conclusive  for  not  less  than 
one  year  after  their  establishment,  and 
until  established  anew  or  abrogated;  that 
at  any  time  after  the  establishment  of  the 
rates  they  may  be  established  anew  or 
abrogated,  the  re-establishment  or  abro- 
gation to  take  effect  not  less  than  one  year 
after  the  first  establishment,  and  that*  the 
board  may,  subject  to  the  above  limitation 
of  one  year,  abrogate  existing  rates  and 
establish  other  rates  on  the  petition  of  con- 
sumers or  of  the  irrigation  company. 

Under  the  California  statute  authorizing 
and  requiring  the  boards  of  supervisors  of 
the  various  counties  to  fix  rates  for  irriga- 
tion companies  so  that  the  return  shall  not 
be  less  than  6  nor  more  than  18  per  cent 
upon  the  value  of  the  "canals,  ditches^ 
flumes,  chutes,  and  all  other  property  ac- 
tually used  and  useful  to  the  appropriation 
and  furnishing  of  such  water,"  tlie  rule  -was 
laid  down  in  San  Joaquin  &  K.  River 
Canal  &  Irrig.  Co.  v.  Stanislaus  County, 
191  Fed.  875,  that,  in  determining  the  value 
of  an  irrigation  plant  on  which  at  least  6 
per  cent  must  be  allowed,  the  cost  of  repro- 
duction of  the  plant  should  be  determined 
as  of  the  date  of  the  use  In  question,  and 
that  from  this  cost  the  depreciation  that 
had  occurred  from  age  and  usage  should  be 
deducted;  also  that  the  irrigation  company 
was  not  entitled  to  have  the  water  right 
valued  in  determining  the  value  of  the 
plant,  upon  which  it  was  entitled  to  at 
least  6  per  cent  interest.  On  appeal,  how- 
ever, in  233  U.  S.  454,  58  L.  ed.  1041,  34 
Sup.  Ct.  Rep.  652,  it  was  held  by  the  Fed- 
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an  unsucoesslul  venture,  or  to  Ibc  irrigation 
rates. 

Madison  v.  Madison  Gas  &  Blectric  Go. 
129  Wis.  249,  8  L.R.A.(N.S.)  629,  116  Am. 
St.  Rep.  944,  108  N.  W.  65,  9  Ann.  Gas. 
819;  Re  Kearney  Water  &  Electric  Powers 
Co.  97  Neb.  139,  149  N.  W.  363;  Cote  v. 
Highland  Park,  173  Mich.  201,  139  N.  W. 
69;  Clague  v.  Tri-State  Land  Co.  84  Neb. 
499,  133  Am.  St.  Rep.  637,  121  N.  W.  570; 
Price  V.  Riverside  Land  &  Irrigating  Co. 
56  Gal.  431;  Jack  v.  Grangeville,  9  Idaho, 
291,  74  Pac.  969;  3  Kinney,  Irrigation, 
§   1381,   p.   2499. 

The  enforcement  of  the  order  impairs  the 
obligations  of  the  contract  between  the 
ditch  company  and  its  customers,  and  de- 


eral  Supreme  Court  that  notwithstanding 
the  declaration  in  the  Constitution  of  Cali- 
fornia that  water  appropriated  for  sale  is 
appropriated  to  a  public  use,  the  water 
rights  of  an  irrigation  company  acquired 
by  prescription  or  by  purchase  should  be  in- 
cluded in  the  valuation  of  its  property  in 
determining  whether  the  rates  fixed  by  the 
board  of  supervisors  would  yield  the  6  per 
cent  return  upon  the  value  of  the  property 
to  which  the  company  was  entitled  under 
the  California  statute. 

On  a  moti<m  for  a  preliminary  injunction 
in  the  above  case,  163  Fed.  567,  the  rule 
was  laid  down  that  if  a  deduction  is  to  be 
made  from  the  value  of  the  irrigation  plant 
on  account  of  deterioration,  in  fixing  its 
value  for  the  purpose  of  determining  the 
rate,  an  allowance  should  be  made  for  the 
deduction  and  added  to  the  annual  income 
so  to  enable  the  irrigation  company  to  re- 
new and  reconstruct  the  plant  and  thereby 
preserve  its  integrity. 

In  considering  the  application  for  a  pre* 
liminary  injunction,  the  court  in  San 
Joaquin  &  K.  River  Canal  &  Irrig.  Co.  v. 
Stanislaus  County,  supra,  indicated  that, 
as  regards  the  relative  rates  paid  for  water 
by  consumers  in  different  counties  at  vari- 
ous distances  from  the  head  works  of  the 
canal,  a  rate  to  the  consumers  in  the  coun- 
ty farthest  from  the  head  works  less  than 
tliat  in  a  county  nearer  thereto  would  be 
unjustifiable,  since  the  service  to  the  con- 
sumers in  the  former  county  is  of  greater 
value,  owing  to  evaporation  and  seepage  of 
water  in  the  canal. 

Also  in  San  Joaquin  &  K.  River  Canal  ft 
Irrig.  Co.  v.  Stanislaus  County,  191  Fed. 
898,  a  motion  for  a  preliminary  injunction, 
in  an  action  between  the  same  paities  in* 
volving  other  water  rates,  was  denied. 

An  order  of  the  board  of  county  commis- 
sioners fixing  the  rate  at  which  an  irriga- 
tion company,  a  party  to  the  proceeding, 
shall  furnish  water  to  consumers,  cannot 
be  collaterally  attacked  in  a  mandamus  ac- 
tion brought  by  a  consumer  to  compel  the 
company  to  deliver  water  at  the  rate  fixed. 
Northern  Colorado  Irrig.  Co.  v.  Pouppirt, 
47  Colo.  490,  108  Pac.  23. 
L.R.A.1915D. 


prives  the  customers  of  their  property  with- 
out due  process  of  law. 

Black,  Const.  Law,  3d  ed.  §§  281-283,  pp. 
7^3,  728,  730,  731;  2  Wyman,  Public  Serv- 
ice Corp.  §  1421,  p.  1251;  Birmingham 
Waterworks  Co.  v.  Birmingham,  211  Fed« 
497. 

The  control  of  the  canal  has  passed  from 
the  ditch  company  to  its  customers. 

La  Junta  &  L.  Canal  Go.  v.  Hess,  6  Colo. 
App,  497,  42  Pac.  60;  Blakely  v.  Ft.  Lyon 
Canal  Go.  31  Colo.  224,  73  Pac.  249;  Wyatt 
V.  Larimer  &  W.  Irrig.  Co.  18  Colo.  298, 
36  Am.  St.  Rep.  280,  33  Pac.  144,  1  Colo. 
App.  480,  29  Pac.  906;  3  Kinney,  Irriga- 
tion, 2d  ed.  §  1517,  p.  2732;  Windsor  Reser- 
voir ft  Canal  Co.  v.  Lake  Supply  Ditch  Co. 
44  Colo.  214,  98  Pac.  729;    Union  Mill  ft 


Nor  can  the  irrigation  .company  defend 
such  an  action  on  the  ground  that  the  com- 
plainant has  contracted  with  it  for  a  higher 
rate  than  that  fixed  by  the  board.    Ibid. 

In  an  action  between  the  same  parties 
for  damages  on  account  of  the  irrigation 
company's  failure  to  supply  water,  it  was 
held  in  Northern  Colorado  Irrig.  Co.  v. 
Pouppirt,  22  Colo.  App.  563,  127  Pac.  126, 
that  the  order  of  the  board,  fixing  the  maxi- 
mum water  rate  at  $1  per  acre,  was  not 
void  for  uncertainty  in  not  prescribing  the 
amount  of  water  which  the  company  should 
be  required  to  furnish  to  any  consumer, 
where  the  statute  provided  that  persons  who 
had  purchased  and  used  water  for  irriga- 
tion from  any  ditch,  and  who  had  not 
ceased  to  do  so  for  the  purpose  of  procuring 
water  from  some  other  source  of  supply, 
should  have  a  right  to  continue  to  pur- 
chase water  to  the  same  amount  on  paying 
the  rate  fixed  by  the  county  commissioners, 
and  the  amount  of  water  to  which  the  plain- 
tiff was  entitled  was  determinable  from 
previous  contract  and  recognized  usage. 

In  Northern  Colorado  Irrig.  Co.  v.  Poup- 
pirt, supra,  the  court  said  there  was  no 
question  that  under  the  Constitution,  stat* 
utes,  and  decisions  of  that  state  the  irriga- 
tion company  was  required  to  carry  and 
deliver  water  to  the  class  of  consumers 
named  in  the  certificate  of  its  incorporation 
for  a  reasonable  maximum  charge,  to  be 
fixed  by  the  board  of  county  commissioners, 
and  that  when  such  rate  had  been  fixed  it 
was  binding  upon  the  company  until  relief 
had  been  afforded  in  some  appropriate  pro- 
ceedings; also  that  the  company  could  not 
exact  a  bonus  as  a  condition  precedent  of 
the  right  of  a  consumer  to  procure  water. 

Water  rates  to  be  charged  by  an  irriga- 
tion company,  fixed  by  a  board  of  county 
commissioners,  as  provided  by  the  Consti- 
tution of  Colorado,  cannot  be  attacked  col- 
laterally as  unreasonable  in  an  action  by 
the  company  to  recover  an  excess  alleged  to 
be  due  for  a  supply  of  water.  McCracken 
V.  Montezuma  Water  ft'  Land  Go.  25  Colo. 
App.  280,  137  Pac.  903. 

Under  the  Gonbtitution  of  Colorado  nei- 
ther the  legislature  nor  any  court  has  power 
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Min.  Co.  V.  Dangberg,  81  Fed.  73;  Broad- 
moor Dairy  &  Live  Stock  Co.  v.  Brookside 
Water  &  Improv.  Co.  24  Colo.  541,  62  Pac. 
792. 

Hie  regulation  of  a  public  service  cor* 
poration  is  only  to  prevent  it  exacting  un- 
reasonable and  unjust  rates,  not  to  better 
for  it  its  unthrifty  contracts. 

Spring  Valley  Waterworks  v.  Schottler, 
110  U.  S.  347,  28  L.  ed.  173,  4  Sup.  Ct.  Rep. 
48;  4  McQuillin,  Mun.  Corp.  §  1725,  p. 
3699;  Adinolfi  v.  Hazlett,  242  Pa.  25,  48 
L.R.A.(N.S.)  855,  88  Atl.  869;  Elliott,  Priv. 
Corp.  4th  ed.  §  91a,  p.  97. 

Mr.  C.  E.  Eldred,  for  appellee: 

The  power  given  the  Railway  Commis- 
sion to  "regulate"  rates  includes  the  "fix- 
ing" of  rates. 

State  ex  rel.  Hamilton  County  v.  Ream, 
16  Neb.  681,  21  N.  W.  398;  Higgins  v. 
Mitchell  County,  6  Kan.  App.  314,  51  Pac. 
72;  Dougherty  v.  Austin,  94  Cal.  601,  16 
L.R.A.    161,    28    Pac.    834,    29    Pao.    1092; 


Com.  V.  Bailey,  81  Ky.  396;  Butte  ▼.  Pal- 
trovich,  30  Mont.  18,  104  Am.  St.  Rep.  698, 
75  Pac.  521;  Golden  Canal  Co.  ▼.  Bright^ 
8  Colo.  144,  6  Pac.  142 ;  34  Cyc.  1029. 

The  State  Railway  Commission  had  juria- 
dicticm  and  authority  to  regulate  and  fix 
the  rates.  The  fixing  and  r^piUtion  of 
water  rates  is  a  governmental  function^  one 
of  the  police  powers  of  the  state,  and  is  not 
suspended,  except  by  express  provision  of 
the  law.  At  the  time  the  contracts  were 
entered  into  the  parties  joining  in  the  con- 
tracts were  bound  to  know  that  the  rates 
were  subject  to  legislative  control. 

White  V.  Farmers'  Uighline  Canal  & 
Reservoir  Co.  22  Colo.  191,  31  L.R.A.  828, 
43  Pac.  1028;  Brummitt  v.  Ogden  Water- 
works Co.  33  Utah,  289,  93  Pac.  828; 
Omaha  Water  Co.  v.  Omaha,  12  L.RA. 
(N.S.)  736,  77  C.  C.  A.  267,  147  Fed.  1; 
Stanislaus  County  v.  San  Joaquin  &  K« 
River  Canal  &  Irrig.  Co.  192  U.  S.  201,  48 
L.  ed.  406,  24  Sup.  Ct.  Rep.  241;  Owensboro 


to  fix  a  maximum  rate  to  be  charged  by  an 
irrigation  company  for  the  delivery  of 
water;  but  such  power  is  vested  in  the 
boards  of  county  commissioners,  to  be  exer- 
cised on  the  petition  of  an  interested  party. 
Ibid. 

Under  the  Constitution  and  statutes  of 
Idaho,  declaring  that  the  use  of  all  waters 
appropriated  for  sale  or  distribution  is  a 
public  use,  subject  to  the  control  and  regu- 
lation of  the  state,  that  the  right  to  collect 
tolls  for  compensation  for  the  use  of  water 
supplied  to  any  county  or  its  inhabitants 
is  a  franchise  and  cannot  be  exercised  except 
in  the  manner  prescribed  by  law,  and  au- 
thorizing the  county  commissioners  to  pre- 
scribe maximum  rates  for  water  delivered 
for  irrigation  purposes,  an  irrigation  com- 
pany cannot  obtain  a  decree  canceling  a  rate 
fixed  by  the  commissioners,  on  the  ground 
that  it  is  too  low  and  does  not  yield  it  just 
compensation,  unless  the  rate  would  be  too 
low  as  applied  to  the  total  number  of  acres 
irrigated;  in  other  words,  it  cannot  supply 
part  of  its  consumers  with  water  free  or 
at  an  inadequate  rate  under  contract,  and 
f^eoure  the  cancelation  of  the  prescribed 
rate  on  the  ground  that,  if  such  rate  is 
applied  to  the  balance  of  the  irrigable  land, 
its  total  income  will  not  be  just  compensa- 
tion. Boise  City  Irrig.  k,  Land  Co.  v. 
Clarke,  66  C.  C.  A.  399,  131  Fed.  416, 

It  was  held  in  Boise  City  Irrig.  &  Land 
Co.  v.  Clarke,  supra,  that  although  the 
year  for  which  the  board  of  county  commis- 
sioners had  fixed  a  water  rate  had  expired, 
the  court  would  entertain  and  decide  an  ap- 
peal from  a  decree  upholding  the  rate,  part- 
ly because  a  rate  once  fixed  continued  in 
force  until  changed  as  provided  by  law,  and 
partly  because  of  the  necessity  or  pro- 
priety of  deciding  questions  of  law  presented 
which  might  serve  to  guide  the  board  when 
again  called  upon  to  act  in  the  matter  of 
fixing  the  rates. 
L.R.A.1915D. 


And  the  court  in  B<Hse  City  Irrig.  &  Land 
Co.  V.  Clarke,  supra,  approved  the  rule  that 
if  the  irrigation  plant  was  built  for  a 
larger  area  than  it  found  itself  able  to  sup- 
ply, or  if  as  yet  it  did  not  have  the  cus- 
tomers contemplated,  it  was  not  necessary 
to  fix  the  rate  so  high  that  a  reasonable  re- 
turn would  be  paid  upon  the  entire  invest- 
ment. 

A  consumer,  it  was  held  in  Jackson  ▼. 
Indian  Creek  Reservoir  Ditch  &  Irrig.  Co. 
16  Idaho,  430,  101  Pac  814,  may  make  a 
valid  contract  as  to  the  amount  of  main- 
tenance charge  to  be  paid  an  irrigation 
company,  under  the  Constituticm  of  Idaho, 
providing  that  the  legislature  shall  desig- 
nate the  manner  in  which  reasonable  maxi- 
mum rates  may  be  established  for  the  use 
of  water  sold  or  distributed  for  any  useful 
or  beneficial  purpose,  and  a  statute  pro- 
viding that  any  person  who  may  contract 
to  deliver  a  certain  quantity  of  water  to  any 
party  shall  deliver  that  same,  and  that  the 
amount  to  be  paid  for  such  delivery,  "which 
amount  may  be  fixed  by  contract,  or  may 
be  as  provided  by  law,"  is  a  first  lien  upon 
the  land  irrigated.  And  the  court  said  that 
even  if  the  legislature  had  not  expressly 
provided  that  the  amount  to  be  paid  for 
water  might  be  fixed  by  contract,  the  right 
so  to  contract  existed,  there  being  no  con- 
stitutional or  statutory  inhibition  against 
such  contracts. 

And  it  was  held  also  in  Jackson  v.  In- 
dian Creek  Reservoir  Ditch  &  Irrig.  Co. 
supra,  that  the  consumer  was  not  deprived 
of  the  right  to  contract  as  to  water  rates 
by  reason  of  the  fact  that  the  legislature 
had  provided  a  manner  by  which  the  rate 
to  be  charged  for  the  use  of  water  might 
be  established  upon  application  to  the 
board  of  county  commissioners. 

R.  £.  H. 
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V.  Owenfiboro  Waterworks  Co.  191  U.  S. 
358,  48  L.  ed.  217,  24  Sup.  Ct.  Rep.  82;  State 
ex  rel.  Webster  v.  Superior  Ct.  67  Wash.  37, 
L.R.A.1915C,  287,  120  Pac.  861,  Ann.  Cas. 
1913D,  78;  Tampa  Waterworks  Co.  v.  Tam- 
pa, 199  U.  S.  241«  60  L.  ed.  172,  26  Sup. 
Ct.  Rep.  23;  Neb.  Const,  art.  1,  §  26;  Wil- 
loughby,  Const.  §  502;  Bllick,  Const  Law, 
3d  ed.  §§  287'-291,  p.  742;  4  McQuilUn,  Mun. 
Corp.  §  1377,  p.  3714;  Dawson  v.  Daw8<xi 
Teleph.  Co.  137  Ga.  62,  72  S.  £.  508;  Wiel, 
Water  Rights,  3d  ed.  p.  1321;  Kinney, 
Irrigation,  2d  ed.  p.  1882;  Osborne  v.  San 
Diego  Land  &  Town  Co.  178  U.  S.  22,  44 
L.  ed.  961,  20  Sup.  Ct.  Rep.  860;  Portland 
R.  Light  &.P.  Co.  V.  Portland,  210  Fed. 
668;  Manitowoc  v.  Manitowoc  &  N.  Trac- 
tion Co.  145  Wis.  13,  140  Am.  St.  Rep. 
1056,  129  N.  W.  980;  Home  Teleph.  &  Teleg. 
Co.  V.  Los  Angeles,  155  Fed.  554. 

liotton,  J.,  delivered  the  <^inlon  of  the 
court: 

A  complaint  was  filed  by  the  MeCook 
Irrigati(»  &  Water  Power  Company  before 
the  State  Railway  Commission  against  18 
holders  of  water-right  contracts  under  its 
canal,  setting  forth  that  tile  annual  main- 
tenance fee  due  from  water-right  holders  to 
the  company  under  the  contracts  was  $1  per 
acre  per  annum;  that  complainant  has  not 
sufficient  income  therefrom  to  enable  it  to 
keep  up  and  properly  maintain  the  canal; 
that  an  increased  charge  is  necessary,  and 
that  a  charge  of  $2  per  aore  would  be  a  rea- 
sonable rate,  which  it  is  entitled  to  receive. 
The  prayer  is  that  a  hearing  may  be  had 
and  complainant  be  authorized  to  charge 
consumers  an  annual  maintenance  fee  of  $2 
per  acre^  to  be  made  to  apply  for  water  fur- 
nished for  the  year  1913.  The  respondents 
filed  an  answer  denying  the  jurisdiction  of 
the  Railway  Commisaion  of  the  subject- 
matter  of  the  complaint^  which  it  is  said  is 
within  the  jurisdiction  of  the  courts.  The 
answer  also  pleads  the  failure  of  complain- 
ant to  furnish  sufficient  water  in  the  irriga- 
tion season  of  1913;  that  it  carelessly  and 
negligently  allowed  the  canal  to  become 
filled  with  weeds  and  debris,  and  to  be  ob- 
structed, so  that  it  faUed  to  carry  the 
amount  of  water  to  which  the  respondenta' 
lands  were  entitled.  It  also  pleads  a  num- 
ber of  acts  of  misconduct  on  the  part  of 
certain  directors  of  the  corporation  whereby 
it  is  alleged  they  obtained  special  privileges 
and  advantages,  and  charges  general  mis- 
management. A  hearing  was  had,  and  an 
order  made  allowing  the  complainant  to  in- 
crease its  maintenance  charges  to  $2  per 
acre  per  annum.  The  company  was  also 
required  to  set  apart  eacb  year  $4,500  for 
the  operation,  maintenance,  and  betterment 
of  the  ditch,  and  to  place  any  unexpended 
L.R.A.1916D. 


portion  of  this  amoimt  in  a  reserve  fund  for 
use  in  emergencies.  It  was  also  ordered 
that  a  new  set  of  books  be  opened  contain- 
ing certain  specified  entries,  and  that  a 
daily  record  be  kept  during  the  irrigation 
season  of  the  flow  in  the  main  canal  and 
tile  distribution  of  water  to  the  users. 
From  this  order  respondents  have  appealed. 

The  principal  contention  of  respondents 
is  that. the  Commission  has  no  authority  to 
make  an  order  releasing  complainant  from 
the  provisions  of  the  contracts;  that  the  or- 
der deprives  the  defendants  of  their  prop- 
erty without  due  process  of  law,  and  im- 
pairs the  obligation  of  their  contracts, 
contrary  to  the  provisions  of  the  Consti- 
tution of  Nebraska,  the  Constitution  of  the 
United  States,  and  of  the  14th  Amendment 
thereof.  It  is  also  said  that  the  order  is 
not  supported  by  the  evidence,  and  that 
under  the  covenants  in  the  water  deeds  the 
title  to  the  canal  was  and  should  be  in  its 
customers,  since  the  whole  amount  of  avail- 
able water  rights  had  been  sold.  These 
contentions  will  be  considered  in  different 
order  than  presented. 

1.  The  evidence  conclusively  shows  that 
the  rate  of  $1  per  acre  per  annum  is  insuffi- 
cient to  maintain  the  canal,  even  after  de- 
ducting certain  charges  criticized  by  the 
respondents,  and  that  unless  the  complain- 
ant is  allowed  to  increase  the  rate,  it  will 
be  impossible  to  maintain  the  canal  in  a 
condition  so  that  it  will  deliver  water.  The 
computations  made  by  respondents  and  set 
forth  in  the  reply  brief,  showing  that  the 
income  is  more  than  sufficient  to  meet  ex- 
penses, are  not  accurate,  since  they  include 
hundreds  of  dollars  received  from  the  sale 
of  water  rights.  Such  sums  are  no  part  of 
maintenance  charges.  The  plan  of  the  cor- 
poration, expressed  in  its  deeds  or  contracts 
with  holders  of  water  rights,  provides  that 
when  the  water  rights  to  the  capacity  of  the 
Canal  have  been  sold  and  paid  for,  the  canal 
becomes,  by  certain  acts  of  its  officers  there- 
in specified,  the  property  of  the  water-right 
holders.  Under  such  provisicm  the  money 
paid  for  a  water  right  represents  pro  tanto 
a  portion  of  the  capital  of  the  corporation. 
VSiien  the  rights  have  all  been  sold,  the  title 
to  the  canal  passes,  but  the  title  to  the 
money  remains  in  the  corporation.  It  may 
not  therefore  be  taken  from  the  corpora- 
tion without  its  consent  to  be  used  for  main- 
tenance. This  is  said,  assuming,  of  course, 
that  the  prices  paid  have  been  fair  and  rea- 
sonable, and  not  padded  to  such  an  extent 
that  it  is  seen  that  at  least  a  portion  of  the 
cost  of  maintenance  should  be  met  from  the 
excess  charge.  In  this  case,  however,  no 
such  condition  appears  as  to  any  of  the 
respondents.  Under  the  order  made  by  the 
Railway    Commission   complainant   is   not 
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allowed  to  squander  or  dissipate  any  sum 
realized  from  the  increase  in  rates  in  ex- 
cess of  that  actually  expended  each  year 
for  the  maintenance  of  the  ditch.  Its  books 
are  subject  to  inspection,  and  if  it  should 
prove  when  further  repairs  have  been  made 
to  the  canal,  or  a  more  specific  and  detailed 
system  of  bookkeeping  used,  that  the  rate 
now  fixed  is  excessive,  it  can  be  reduced 
upon  proper  application  being  made  to  that 
body. 

2.  It  is  strongly  insisted  that  the  evidence 
shows  that  all  the  available  water  which 
could  be  furnished  has  been  disposed  of  un- 
der existing  water-right  contracts;  that  for 
that  reason  the  consumers  own  the  canal, 
and  the  complainant  as  a  stock  corporation 
has  no  interest  in  the  property.  This  ques- 
tion involves  the  ownership  of  the  property, 
and  is  one  which  the  Railway  Commission 
has  no  jurisdiction  to  hear  or  determine.  If 
the  facts  warrant,  proper  relief  may  be  af- 
forded by  appropriate  proceedings  in  a  court 
of  equity. 

3.  Respondents  insist  that  if  the  exist- 
ing rate  is  unsatisfactory  to  the  company, 
it  cannot  complain  because  it  was  com- 
petent, and  under  no  restriction  when  it 
fixed  the  rate,  and  that  regulation  can  only 
apply  on  the  complaint  of  water  users  when 
they  show  the  agreed  rate  is  unreasonable. 
This  involves  the  constitutional  questions 
raised. 

The  crucial  question  is  whether  the  rate 
of  $1  per  acre  per  year  fixed  in  the  contract 
is  a  property  right  with  which  the  state, 
in  the  exercise  of  its  regulatory  power, 
cannot  interfere.  At  the  time  the  canal 
was  built  the  practice  of  irrigation  in  this 
state  was  in  its  infancy;  but  from  the  very 
first  the  legislature  recognized  the  public 
interest  in  the  use  of  water  from  the 
streams  of  the  state  for  irrigation  purposes. 
It  placed  canal  companies  in  the  same  class 
as  railways  and  other  common  carriers,  and 
it  has  uniformly  been  considered  that  their 
rates  were  subject  to  regulation  and  con- 
trol. Cummings  v.  Hyatt,  64  Neb.  35,  74 
N.  W.  411;  Castle  Rock  Irrig..  Canal  & 
Water  Power  Co.  v.  Jurisch,  67  Neb.  377, 
93  N.  W.  690 ;  Farmers'  Canal  Co.  v.  Frank, 
72  Neb.  136,  100  N.  W.  286 ;  Fenton  v.  Tri- 
State  I^nd  Co.  89  Neb.  479,  492,  131  N. 
W.  1038.  At  first  no  tribunal  was  provided 
which  had  the  power  to  fix  and  establish 
rates,  and  the  only  remedy  the  consumer 
had  was  to  apply  to  the  courts  to  restrain 
unjust  exactions  or  unreasonable  charges: 
but  afterwards  by  constitutional  amendment 
and  statute  the  State  Railway  Commission 
was  vested  with  full  power  and  authority 
to  regulate  and  fix  rates  and  charges  so  that 
they  would  be  fair  and  equitable  both  to  the 
consumer  and  to  the  corporation  supplying 
I..R.A.1915D. 


the  water.     Const,  art.  5,  §  19a»  Rev.  Statw 
1913,  §§  3382-3384. 

The  question  involved  is  an  important 
one,  and  one  as  to  which  there  has  been 
some  difference  of  opinion;  but  we  believe 
the  larger  and  broader  view,  that  most  con- 
sistent with  the  spirit  in  which  the  law  of 
irrigation  should  be  administered,  and  thai 
to  which  courts  are  more  and  more  tending, 
is  that  any  contracts  entered  into  between 
the  irrigation  company  and  consumers  un- 
der the  ditch,  with  reference  to  the  annusLl 
rates  which  should  be  charged  for  the  use 
of  water,  were  entered  into  with  the  law 
forming  a  part  of  the  contract,  and  were 
subject  to  legislative  control.  Tampa  Water- 
works Co.  V.  Tampa,  199  U  S  241,  50  L. 
ed.  170,  26  Sup.  Ct.  Rep.  23;  Spring  Valley 
Waterworks  Co.  ▼.  Schottler,  110  U.  S.  347, 
28  L.  ed.  173,  4  Sup.  Ct.  Rep.  48;  Mani- 
towoc V.  Manitowoc  &  N.  Traction  Co.  145 
Wis.  13,  140  Am.  St.  Rep.  1056,  129  N.  W. 
925;  Stanislaus  County  v.  San  Joaquin  A; 
K.  River  Canal  &  Irrig.  Co.  192  U.  S.  201, 
48  L.  ed.  406,  24  Sup.  Ct.  Rep.  241 ;  White 
V.  Farmers'  Highline  Canal  &  Reservoir  Co. 
22  Colo.  191,  31  L.R.A.  828,  43  Pac.  1028. 
An  interesting  discussion  of  this  topic  with 
cases  cited  may  be  found  in  2  Wiel,  Water 
Rights,  3d  ed.  §§  1315-1321. 

If  the  canal  company  cannot  receive  suffi- 
cient money  to  keep  the  canal  intact,  the 
water  supply  must  fail.  ■  The  consumers  will 
be  direct  sufferers  from  such  a  condition  of 
affairs,  but  the  state,  which  has  granted 
the  franchise  to  cross  the  lands  of  others, 
and  has  allowed  the  appropriation  of  public 
waters  for  the  advancement  of  agriculture 
and  the  building  up  of  prosperous  agricul- 
tural communities,  would  also  be  injurious- 
ly affected  by  the  failure  of  the  enterprise. 
It  is  also  worthy  of  consideration  that  if 
these  contract  holders  are  entitled  to  be 
supplied  at  the  rate  of  $1  per  acre,  subse- 
quent purchasers  of  water  rights,  if  any, 
may  be  compelled  to  pay  excessive  rates 
in  order  to  provide  the  necessary  funds  for 
maintenance.  If  the  company  should  at- 
tempt to  exact  such  rates,  the  question 
might  arise  whether  such  discriminatory 
charges  could  be  upheld. 

Osborne  v.  San  Diego  Land  &  Town  Co. 
178  U.  S.  22,  44  L.  ed.  961,  20  Sup.  Ct.  Rep. 
860,  was  a  case  brought  by  an  irrigation 
company  to  settle  the  question  whether  it 
had  authority  to  increase  its  water  rates. 
The  case  was  tried  in  United  States  circuit 
court  and  appealed  to  the  Supreme  Court 
of  the  United  States.  The  contract  pro- 
vided that  the  annual  rate  should  be  fixed 
by  the  company  "as  allowed  by  law."  The 
company  had  for  many  years  collected  $3.50 
per  acre,  and  was  now  seeking  to  raise  the 
rate  to  $7.     The  d^endants  claimed  that 
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the  $3.50  rate  had  been  fixed  hj  contract, 
under  the  provisions  of  a  statute  which  pro- 
vided that  until  the  rates  "shall  have  been 
abrogated  by  such  board  of  supervisors,  ad 
in  this  act  provided,  the  actual  rates  estab* 
lished  and  collected  by  each  of  the  persona, 
eompanies,  associations,  and  corporations 
now  furnishing,  or  that  shall  hereinafter 
furnish,  appropriated  waters  for  sale,  rent- 
al, or  distribution  to  the  inhabitants  of  any 
of  the  counties  of  this  state,  shall  be  deemed 
and  accepted  as  the  legally  established  rates 
thereof." 

The  circuit  court  held  that  the  question 
whether  an  increase  to  the  proposed  rate  of 
$7  per  acre  was  reasonable  was  not  open  to 
its  decision,  and  that  resort  must  first  be 
had  to  the  board  of  supervisors  of  San  Diego 
county,  the  only  body  with  power  to  i^x 
rates.  The  Supreme  Court  affirmed  this  de- 
cree. In  the  opinion,  speaking  of  the  claim 
that  the  contract  rates  thus  established 
could  not  be  altered  at  the  desire  of  the 
company,  that  they  were  property  rights, 
and  to  change  them  would  be  violative  of 
constitutional  rights,  the  court  said:  "The 
purpose  of  the  act  rejects  such  view.  Its 
purpose  is  regulation,  deliberate  and  judi- 
cial, and  periodical  regulation  by  a  selected 
tribunal,  and  we  cannot  believe  that  the 
legislature  intends  by  an  absolute  and  per- 
emptory provision  to  fix  rates  upon  the 
water  companies  unalterable  by  l^em,  no 
matter  what  change  in  conditions  might 
flfupervene.  Against  rates  which  may  be- 
come unreasonably  high,  the  statute  gives 
relief  to  consumers  through  petition  to  the 
board  of  supervisors.  Kates  which  may 
become  unreasonably  low  it  surely  does  not 
intend  to  impose  on  the  companies  forever, 
except  as  relief  may  come  from  the  volun- 
tary justice  of  its  customers  or  by  a  viola- 
tion of  the  statute,  and  appeal  to  the 
courts." 

We  are  aware  that  there  are  cases,  in 
which  the  point  was  not  directly  involved, 
which  seem  to  indicate  that  if  the  question 
were  before  it  the  court  would  have  taken 
a  contrary  view  to  that  taken  here,  but 
there  are  at  least  an  equal  number  of 
cases,  better  reasoned,  as  we  view  the  mat- 
ter, holding  practically  in  conformity  here- 
with. 

Holding  the  view  that  the  contracts  were 
entered  into  subject  to  the  right  of  the 
state,  in  the  exercise  of  its  police  power, 
to  regulate  and  fix  reasonable  rates  to  be 
charged  for  the  use  of  the  water,  the  order 
of  the  Railway  Commission  does  not  take 
property  without  due  process  of  law,  and 
is  not  in  violation  of  the  Constitution  of 
the  United  States,  the  14th  Amendment,  or 
the  Constitution  of  the  state  of  Nebraska. 

Many  complaints  of  mismanagement  and 
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of  undue  preferences  in  the  sale  of  water 
rights  and  of  other  irregularities  are  made. 
For  these  a  remedy  exists  in  equity,  and  the 
Railway  Commission  is  not  vested  with  the 
power  to  settle  and  adjust  the  property 
rights  involved. 

The  order  of  the  Commissioners  is  rea- 
sonable and  is  affirmed. 

Rose  and  Sedgwick,  JJ.,  not  sitting. 

Petition    for   rehearing    denied    June    6, 
1916. 


NORTH  DAKOTA  SUPREME  COURT. 

CHARLES  TURK,  Respt., 

V. 

MARTIN  BENSON,  Appt. 
(30  N.  D.  200,  162  N.  W.  354.) 

Abstracts  —  liability  of  abstracter. 

An  abstracter  is  not  liable  for  failure  to 
show  a  judgment  against  William  J.  Ride- 
out  upon  search  for  William  G.  Rideout. 

(GrOBS,  J.,  dissents.) 

(April   10,    1916.) 

APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Pierce  County 
in  plaintiff's  favor  in  an  action  to  recover 
the  amount  of  a  judgment  paid  by  plaintiff 
which  was  alleged  to  have  been  erroneously 
docketed  by  defendant.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Torsen  &  Wenzel  for  appellant. 

Mr.  Albert  E.  Coger,  for  respondent: 

It  is  the  general  rule,  obtaining  not  only 
in  the  state  of  North  Dakota,  but  generally, 
that  the  middle   initial  is  no  part  of   a 

Headnote  by  Bubre,  J. 

Note,  —  Certainty  and  accuracy  aa  to 
Glta^tian  names  or  initials  in  record 
or  index  relied  on  as  im/parting  con* 
structive  notice. 

The  early  cases  dealing  with  the  question 
considered  in  the  present  note  are  gathered 
in  the  notes  to  ^urns  v.  Ross,  7  L.R.A. 
(N.S.)  415,  and  Prouty  v.  Marshall,  25 
L.R.A.(N.S.)  1211,  whidh  this  note  supple- 
ments. 

Generally  as  to  liability  of  title  abstract- 
er, see  notes  to  Equitable  Bldg.  &  L.  Asso.  v. 
Bank  of  Commerce  A  T.  Co.  12  L.R.A.(N.S.) 
449;  Stephenson  v.  Cone,  26  L.R.A.(N.S.) 
1207;  and  Anderson  v.  Spriestersbach,  42 
L.R.A.(N.S.)   176. 

As  to  effect  of  summons  or  notice  to  per- 
son by  wrong  initial,  see  notes  to  Illinois 
C.  R.*^Co.  V.  Hasenwinkle,  16  L.R.A.(N.S.) 
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person's   name,   and   that   a   mistake   with 
reference  thereto  is  not  material. 

Johnson  v.  Day,  2  N.  D.  296,  50  N.  W. 
701 ;  Pollard  v.  Fidelity  F.  Ins.  Co.  1  S.  D. 
570,  47  N.  W.  1060;  Stever  v.  Brown,  119 
Mich.  196,  77  N.  W.  704;  Mosely  v.  Reily, 
126  Mo.  124,  26  L.R.A.  721,  28  S.  W.  895; 
Beattie  v.  National  Bank,  174  111.  571,  43 
L.R.A.  654,  66  Am.  St.  Rep.  318,  51  N.  E. 
602;  Fincher  v.  Hanegan,  59  Ark.  151,  24 
L.R.A.  543,  26  S.  W.  821;  Huston  v.  Seeley, 
27  Iowa,  190;  Pinney  v.  Russell  &  Co.  52 
Minn.  443,  54  N.  W.  484;  Miltonvale  State 
Bank  v.  Kuhnle,  50  Kan.  420,  34  Am.  St. 
Rep.  129,  31  Pac.  1057;  21  Am.  &  Eng. 
Enc.  Law,  307;  16  Am.  &  Eng.  Enc.  Law, 
114;  Laflin  &  R.  Powder  Co.  v.  Steytler,  14 
L.R.A.  690,  note;  People  v.  Lake,  110  N.  Y. 
61,  6  Am.  St.  Rep.  344,  17  N.  E.  146 ;  Sulli- 
van v.  State,  6  Tex.  App.  333,  32  Am. 
Rep.  680;  Allen  v.  Taylor,  26  Vt.  599; 
Felker  v.  New  Whatcom,  16  Wash.  178,  47 
Pac.  605;  Long  v.  Campbell,  37  W.  Va. 
665,  17  S.  E.  197 ;  State  v.  Martin,  10  Mo. 
391;  Re  Snook,  2  Hilt.  668;  Bletch  v.  John- 
son, 40  111.  116;  Games  v.  Stiles,  14  Pet. 
327,  10  L.  ed.  478;  Fink  y.  Manhattan  R. 
Co.  29  N.  Y.  S.  R.  153;  Erskine  v.  Davis, 
25  111.  256;  Milk  v.  Christie,  1  Hill,  102; 
Morgan  v.  Woods,  33  Ind.  24;  Mutual  L. 
Ins.  Co.  v.  Doherty,  23  C.  C.  A.  144,  39 
U.  S.  App.  468,  77  Fed.  863;  Rooks  v. 
State,  83  Ala.  80,  3  So.  720;  State  v.  Smith, 
12  Ark.  622,  56  Am.  Dec.  287;  Hicks  v. 
Riley,  83  Ga.  332,  9  S.  E.  771;  Langdon  v. 
People,.  133  111.  382,  24  N.  E.  874;  Scho- 
field  V.  Jennings,  68  Ind.  232;  Ross  v.  State, 
116  Ind.  495,  19  N.  E.  451;  State  v.  Bow- 
man, 78  Iowa,  519,  43  N.  W.  302;  Nicode- 
mus  V.  Young,  90  Iowa,  423,  57  N.  W.  906; 


Sparks  y.  Sparks,  51  Kan.  195,  32  Pac.  892; 
Nolan  V.  Taylor,  131  Mo.  224,  32  S.  W. 
1144;  King  v.  Hutchins,  28  N.  H.  561;  Dilta 
V.  Kinney,  16  N.  J.  L.  130;  Western  Loan 
&.  Sav.  Co.  V.  Silver  Bow  Abstract  Co.  31 
Mont.  448,  107  Am.  St.  Rep.  43a,  78  Pae. 
774;  Smith  v.  Holmes,  64  Mich.  104,  19  N. 
W.  767;  Security  Abstract  of  Title  Co.  ▼. 
Longacre,  56  Neb.  469,  76  N.  W.  1073; 
Hershiser  v.  Ward,  29  Nev.  228,.  87  Pac. 
171;  United  States  Wind  Engine  &  Pump 
Co.  Y.  Ldnville,  43  Kan.  4d5>  23  Pac.  597; 
Mallory  v.  Ferguson,  60  Kan.  686,  22  L.R.A. 
99,  32  Pac.  410;  Lattin  ▼.  Gillette^  95  CaL 
317,  29  Am.  St.  Rep.  115,  30  Pac.  545; 
Geller  v.  Hoyt,  7  How.  Pr.  266;  Clute  r. 
Emmerick,  26  Hun,  10;  Weber  v.  Fowler, 
11  How.  Pr.  468;  Haverly  v.  Alcott,  57 
Iowa,  171,  10  N.  W.  326;  Hibberd  v.  Smith, 
60  Cal.  611 ;  Gillespie  v.  Rogers,  146  Maas. 
612,  16  N.  E.  71L 
Mr.  T.  A.  Toner  also  for  respondent. 

Burke,  J.,  delivered  the  opiniim  of  the 
court: 

In  April,  1907,  defendant  Benson  was  a 
bonded  abstracter,  and  as  such  prepared  an4 
certified  an  abstract  of  title  for  plaintiff  to 
a  certain  lot  which  defendant  was  about 
to  purchase  from  one  William  G.  Rideout. 
At  said  time,  there  was  in  aaid  county  a 
judgment  docketed  against  William  J.  Ride- 
out  upon  which  there  was  due  the  sum  of 
$87.68.  The  abstracter  knew  neither  the 
judgment  debtor  nor  any  person  of  the 
name  of  Rideout  within  the  county,  and 
certified  that  there  was  no  judgment  of  rec- 
ord "against  any  of  the  within*named  gran- 
tees,  .  .  .  which  are  liens  on  said  prem- 
ises."    Ob   the   strength  of  this   abstract, 


129,  and  White  v.  Himmelberger-Harrison 
Lumber  Co.  42  L.R.A.(N.S.)  151. 

As  to  use  of  initials  instead  of  Christian 
name  in  publication  of  process,  see  note  to 
Butler  V.  Smith,  28  L.R.A.(N.S.)  436. 

In  a  recent  case.  Loser  v.  Plainfield  Sav. 
Bank,  149  Iowa,  872,  31  L.R.A.(N.S.)  1112, 
128  N.  W.  1101,  it  was  held  that  where  a 
man  is  commonly  known  as  "William"  Mc- 
Gregor, the  record  of  a  mortgage  in  that 
name  will  be  notice  to  a  subsequent  mort- 
gagee taking  a  conveyance  from  him  in  the 
name  of  "J.  W."  McGregor,  at  least  where 
the  mortgage  or  the  chain  of  title  contains 
internal  evidence  that  the  grantor  of  the 
two  instruments  is  the  same. 

And  it  has  been  held  that  the  mere  fact 
that  the  name  of  an  heir  is  listed  in  the 
probate  records  in  a  certain  form  does  not 
prevent  a  record  of  a  conveyance  by  him  of 
his  interest  in  the  estate,  in  another  form, 
from  being  notice,  to  subsequent  purchasers, 
of  the  former  conveyance.     Ibid. 

And  in  another  case,  Stephenson  v.  Cone, 
24  S.  D.  460,  26  L.R.A.(N.S.)  1207,  124  N. 
W.  439,  it  was  held  that  an  abstracter  who 
L.R.A.1915D. 


omits  from  a  search  of  the  real  estate  title 
of  Edward  J.  B.,  a  record  of  judgments 
against  Ed.  J.  B.  is  liable  to  one  having  a 
right  to  rely  upon  his  abstract  who  is  in- 
jured by  such  omission,  if  the  judgments 
are  against  the  one  whose  title  he  was 
searching. 

In  First  Nat.  Bank  v.  Hocoda  Mercantile 
Co.  169  Ala,  476,  32  L.R.A.(N.S.)  243,  63 
So.  802,  Ann.  Gas.  1912B,  599,  it  was  held 
that  the  recording  of  a  chattel  mortgage 
signed  "W.  H."  McDonald  did  not  constitute 
constructive  notice  to  a  subsequent  pur- 
chaser in  good  faith  that  the  instrument 
was  executed  by  one  whose  name  was  Wil- 
liam N.  McDonald,  and  whose  regular  way 
of  signing  his  name  was  "W.  N."  McDonald. 

In  Wicker  v.  Jenkins,  49  Tex.  Civ.  App- 
366,  108  S.  W.  188,  where  the  statute  re- 
quired abstracts  of  judgments  for  record 
to  state  the  names  of  the  plaintiff  and  de- 
fendant, it  was  held  not  sufficiently  com- 
plied with  by  giving  the  name  of  a  plain- 
tiff as  W.  B.  F.  Wicker,  instead  of  W.  F. 
B.  Wicker,  and  no  lien  was  held  to  be 
created  thereby.  J.  T.  W. 
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plaintiff  purehaaed  the  lot,  and  claimB  that 
he  was  later  forced  to  pay  the  amount  due 
upon  the  judgment  because  said  judgment 
was  a  debt  of  William  G.  Rideout  which 
had  been  erroneously  docketed  against  an 
imaginary  William  J.  Rideout.  Plaintiff 
had  judgment  in  the  court  below,  and  de- 
fendant appeals. 

1.  But  one  question  is  presented  to  us 
for  decision,  namely,  whether  it  was  the 
duty  of  the  abstracter  to  show  that  there 
was  a  judgment  docketed  against  William 
J.  while  making  certificates  relative  to 
William  O.  Respondent  relies  largely  upon 
the  case  of  Johnson  v.  Day,  2  N.  D.  295,  50 
N.  W.  701.  He  admits  in  his  brief,  how- 
efver,  that  there  has  always  been  a  division 
of  the  authorities  as  to  the  effect  of  the 
omission  of,  or  mistake  in,  the  middle  in- 
itial, and  further  admits  that  in  the  case 
of  Dutton  Y.  Simmons,  65  Me.  583,  20  Am. 
Rep.  729,  the  court  says:  ''But  there  has 
been  a  growing  dissatisfaction  with  the 
doctrine  of  the  ancient  oases  upon  this  sub- 
ject; and  in  this  state  (and  Massachusetts) 
the  old  doctrine  must  be  regarded  both  by 
the  precedents  and  practice  as  overruled." 
The  trial  court  in  his .  memorandum  deci- 
sion, although  attempting  to  follow  the 
Johnson-Day  .  Case,  recognizes  the  weight 
of  the  contrary  doctrine  and  the  fact  that 
in  the  Johnson-Day  Cftse  the  question  at 
issue  was  between  the  parties  to  a  mort- 
gage; the  rights  of  third  persons  not  being 
involved. 

Appellant  cites  a  long  line  of  cases  show- 
ing tihat  the  ancient  rule  that  the  court 
would  pay  no  attention  to  a  middle  initial 
has  been  largely,  if  not  entirely,  abrogated 
by  the  modern  decisions.  This  is,  of  course, 
a  natural  consequence  of  the  increase  of 
population  and  the  frequence  with  which 
persons  appear  with  both  Christian  names 
and  surnames  identical.  Aside  from  the  dis- 
tinction as  to  the  age  of  the  authority^ 
there  is  a  still  further  division  of  the  cases 
along  the  lines  of  the  extraneous  knowledge 
of  the  person  making  the  examination. 
Thus,  if  William  G.  Rideout  had  been  served 
in  a  civil  action  with  a  summons  in  which 
his  name  had  been  erroneously  written  Wil- 
liam J.  Rideout,  it  is  not  likely  that  the 
proceedings  would  have  been  held  to.  be  a 
nullity,  because  certain  duties  devolved  up- 
on him  by  reason  of  the  fact  that  he  was 
made  the  recipient  of  a  copy  of  the  sum- 
mons. For  this  very  reason  the  case  of 
Johnson-Day,  supra,  is  not  in  point  in  this 
case,  it  being  evident  that  a  notice  relative 
to  mortgage  wherein  there  was  a  description 
of  the  land,  and  page  where  it  might  be 
found  in  a  certain  book,  and  other  means 
of  identification,  would  not  as  readily  be 
vitiated  by  an  erroneous  initial  in  the  mort- 
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gator's  name  as  would  the  judgment  in 
the  case  at  bar.  In  a.  case  note  at  page 
415  of  volume  7  L.R.A.(N.S.)  will  be  found 
a  riaum^  of  most  of  the  cases  in  point  upon 
this  question.  A  perusal  thereof  will  im- 
press the  reader  with  the  necessity  of  con- 
sidering the  circumstances  of  each  case, 
rather  than  relying  upon  any  rule  of  law. 
The  rule  is  likewise  given  in  Cyc:  "The 
erroneous  omission  or  introduction  of  a 
middle  initial  in  defendant's  name,  or  a 
mistake  in  such  middle  initial,  will  prevent 
the  judgment  from  having  effect  as  a  lien." 
23  Cyc.  1358  (ii)  and  note  40;  Crouse  v. 
Murphy,  140  Pa.  335,  12  L.R.A.  58,  23  Am. 
St.  Rep.  232,  21  Atl.  358;  Hutchinson's  Ap- 
peal, 92  Pa.  186;  Davis  v.  Steeps,  87  Wis. 
472,  23  LP.R.A.  818,  41  Am.  St.  Rep.  51,  58 
N.  W.  769;  Wicker  v,  Jenkins,  49  Tex.  Civ. 
App.  366,  108  S.  W.  188;  notes  in  14  L.R.A. 
394;  and  7  L.R.A.(N.S.)  416;  Warvelle, 
Abstracts,  §§  466,  467;  Johnson  v.  Wilson, 
137  Ala.  468,  97  Am.  St.  Rep.  52,  34  So. 
392;  Johnson  v.  Hess,  126  Ind.  298,  9  Ii.R.A. 
471,  25  N.  E.  446;  Phillips  v.  McKeig,  36 
Neb.  853,  55  N.  W.  259 ;  Grundies  v.  Reid, 
107  111.   304. 

As  stated  in  the  note  in  23  L.R.A.  818: 
"The  general  rule  by  which  an  initial  of  a 
middle  name  is  regarded  as  no  part  of  the 
name  is  denied  application  to  the  case  of 
docketing  a  judgment  for  constructive  no- 
tice." 

Judgments  stand  in  a  class  by  themselves 
because  there  is  no  extraneous  data  from 
which  the  examiner  can  determine  the  iden- 
tity of  the  person.  In  this  it  differs  from 
chattel  mortgages,  where  the  searcher  al- 
ways has  the  description  of  the  property 
covered  thereby  as  a  guide  to  aid  him  in 
determining  the  identity  of  the  person  exe- 
cuting the  same.  For  these  reasons  we  lim- 
it the  application  of  this  rule  to  judgments 
alone,  leaving  other  questions  to  be  deter- 
mined when  reached.  In  the  case  at  bar 
there  is  nothing  to  indicate  that  William 
J.  was  the  same  and  identical  person  as 
William  G.,  the  middle  initials  being  differ- 
ent. Had  one  or  the  other  of  the  initials 
hfnenk  entirely  omitted,  and  either  the  grantee 
of  the  deed  or  the  judgment  debtor  been 
shown  as  simply  William  Rideout,  a  differ- 
ent state  of  facts  would  exist,  and  possibly 
it  would  be  the  duty  of  the  abstracter  to 
show  the  judgment.  Upon  this,  however, 
we  express  no  opinion.  Under  the  existing 
facts,  however,  he  was  confronted  with  a 
name  which,  though  similar,  was  yet  com- 
plete, and  distinctly  different  from  the  one 
for  whom  his  search  was  being  conducted, 
and  he  could  not  be  expected  to  index  this 
different  name.  If  plaintiff's  contention 
were  adopted,  it  would  cast  upon  the  ab- 
stracter not  only  the  duty  of  making  search 
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for  similar  names,  but  also  the  burden  of 
determining  the  validity  of  the  lien  created 
by  these  judgments.  This  is  not  the  con- 
templation of  the  law.  The  plaintiff  herein, 
being  a  subsequent  purchaser  without  notice, 
was  under  no  obligation  to  pay  such  judg- 
ment. 16  Am.  &  Eng.  Enc.  Law,  133,  note 
1,  and  cases  cited. 

The  judgment  is  reversed,  with  instruc- 
tions to  dismiss  the  action. 

Go88,  J.,  dissenting: 

Did  the  judgment  docketed  in  the  name 
of  Wm.  J.  Rideout  operate  to  give  con- 
structive notice  that  the  judgment  was 
against  Wm.  6.  Rideout,  the  true  name  of 
the  judgment  debtor,  or  put  the  searcher 
upon  inquiry  to  determine  t)ie  fact  of  iden- 
tity? This  precedent  stops,  not  with  the 
question  of  constructive  notice  concerning 
judgment  dockets,  but  under  our  law  as  to 
filing  of  chattel  mortgages  also  indexed  only 
as  against  the  mortgagor,  our  holding  as 
to  constructive  notice  will  likewise  apply 
to  constructive  notice  afforded  by  the  chat- 
tel mortgage  indices  of  mortgagors,  and 
either  oblige  a  party  to  search,  or  relieve 
the  party  interested  from  search,  with  ref- 
erence to  the  middle  initial  or  name,  ac- 
cording as  this  case  is  determined.  The 
laws  as  to  constructive  notice  afforded  by 
tens  of  thousands  of  entries  of  record  are 
thus  in  effect  passed  upon  by  this  decision. 
This  is  mentioned  that  the  importance  of 
this  precedent  in  business  affairs  may  not 
be  overlooked  in  connection  with  the  policy 
of  electing,  if  so  it  may  be  termed,  which 
rule  of  several  prevailing  throughout  the 
United  States  as  to  constructive  notice  con- 
cerning middle  names  shall  be  imputed  by 
these  records.  Because  of  this  the  writer 
offers  this  dissent. 

In  order  to  avoid  confusion  in  applica- 
tion  of  precedent,  it  is  well  to  state  some 
of  the  general  rules  to  be  deduced  from  de- 
cisions. It  should  be  remarked  that  in- 
dices of  real  estate  records,  and  decisions 
thereon  concerning  identity  of  names  and 
initials  or  abbreviations  for  names,  are  not 
altogether  precedent  as  to  the  rule  of  con- 
structive notice  to  be  here  announced.  Con- 
cerning real  estate  transactions  the  records 
compelled  to  be  kept  by  law  usually,  if  not 
always,  afford  a  double  check  to  the  pur- 
chaser against  error,  inasmuch  as  in  addi- 
tion to  the  index  by  grantors  and  mort- 
gagors there  is  the  tract  index,  so  that 
notice  is  afforded  from  indices  of  both  the 
tract  and  the  grantor.  However,  in  the 
judgment  docket,  as  in  the  index  of  mort- 
gagors of  chattel  mortgages,  the  searcher  or 
prospective  purchaser  must  rely  for  notice 
upon  the  name  alone,  in  the  absence  of  any 
actual  knowledge  of  the  facts.  Then  again, 
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between  the  parties  thems^ves  the  liame  or 
designation  is  wholly  immaterial,  as  proof 
may  supply  identity,  or  actual  knowledge 
may  impute  facts,  or  the  parties  may  be 
estopped  from  asserting  invalidity  of  or 
want  of  record  notice.  And  the  same  is  true 
in  pleadings  in  both  civil  and  criminal 
cases.  While  old  decisions  may  be  found 
requiring  strictness  of  proof  in  criminal 
cases,  they  have  long  since  ceased  to  be  the 
law,  and  the  matter  has  resolved  to  the 
mere  question  of  identity  ol  the  party  as 
the  party  served  with  process  or  charged 
with  crime.  So  decisions  on  such  matters 
are  not  precedent. 

At  common  law  th«re  were  but  two  ma- 
terial parts  to  a  name,  namely,  the  sur- 
name and  the  Christian  name;  the  former 
the  family  name,  the  latter  the  baptismal 
name.  No  middle  name  was  recognized  at 
common  law  as  the  badge  of  identity,  but 
strictness  was  required  in  the  designation 
of  both  Christian  and  sumapies,  but  the 
Christian  name  could  be  designated  by  in- 
itial or  abbreviation  and  still  impart  con- 
structive notice.  Thus  John  Brown  could 
be  designated  as  J.  Brown,  and  constructive 
notice  in  the  latter  would  operate  as  well 
as  in  the  former;  but  Jas.  Brown  could  un- 
der no  circumstances  be  held  to  impart  con- 
structive notice  that  the  person  intended 
was  John  Brown.  Thus  emphasis  was  laid 
at  common  law  upcm  the  correct  designa- 
tion of  the  Christian  name  or  abbreviation 
for  it.  And  such  explains  decisions  like 
Johnson  v.  Hess,  126  Ind.  298,  9  LJLA.  471, 
25  N.  £.  446,  wherein  a  judgment  against 
one  William  Mankedick  was  held  not  to 
charge  constructive  notice  to  a  purchaser 
from  Henry  William  or  H.  W.  Mankedick, 
inasmuch  as  no  notice  could  be  imputed 
that  they  were  in  the  same  person,  because 
the  Christian  name  or  initial  standing 
therefor  apparently  designated  a  different 
person.  To  that  extent  there  is  unanimity 
in  the  holdings. 

Some  few  states,  as  Wisconsin,  base  their 
holdings  upon  the  letter  of  their  statute,  and 
are  driven  to  what,  in  the  absence  of  stat- 
ute, can  properly  be  (designated  as  extremely 
technical  or  unreasonable  holdings.  The 
Wisconsin  statute  requires  an  entry  to  be 
made  of  "the  name  at  length  of  each  judg- 
ment debtor.*'  Under  this  statute  it  was 
held,  in  Davis  v.  Steeps,  87  Wis.  472,  23 
L.R.A.  818,  41  Am.  St.  Rep.  51,  58  N.  W. 
769,  quoting  from  the  syllabus:  "A  docket 
of  a  judgment  against  Edward  Davis  is  not, 
under  a  statute  requiring  the  entry  to  set 
out  'the  name  at  length  of  each  judgment 
debtor,'  constructive  notice  to  a  bona  fide 
purchaser  of  a  judgment  against  E.  A.  Da- 
vis or  Edward  A.  Davis."  Manifestly  the 
statement  of  this  holding  condemns  it  as 
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precedent  where  we  have  no  statute  requir- 
ing such  a  conclusion. 

The  Massachusetts  rule  is  that,  whether 
the  record  is  right  or  wrong  as  a  compliance 
with  the  statute,  the  loss  must  fall  upon 
the  purchaser.  This  is  on  the  theory  that 
the  fault,  if  at  all,  must  be  held  to  be  in 
the  law  as  to  constructive  notice.  If  the 
law  does  not  properly  safeguard  the  pur- 
chaser, the  fault  is  charged  to  the  purchaser 
or  the  law,  and  not  to  prior  parties.  In 
Illinois  the  rule  is  that  the  law  protects 
the  purchaser  of  property  by  the  title  which 
"appeared  of  record,"  unless  there  was 
notice  of  something  to  the  contrary.  "There- 
fore one  who  made  a  loan  in  reliance  on  the 
record  title  was  protected  against  a  prior 
judgment  against  the  owner  by  another 
name,  although  he  was  as  well  known  by 
the  latter  as  by  the  former"  (note  in  7 
L.Il.A.(N.S.)  at  page  417,  and  Grundies 
T.  Keid,  107  111.  304),  although  in  the  case 
announcing  that  rule  the  decision  could  have 
been  put  upon  common-law  grounds  that 
"Charles  E."  and  "Conrad  E."  were  not 
from  constructive- notice  to  be  presiuned  to 
be  the  same  person. 

Maine,  in  Button  v.  Simmons,  65  Me.  583, 
20  Am.  Rep.  729,  departed  admittedly  from 
the  common  law,  and  "the  law  of  the  Su- 
preme Court  of  the  United  States,  and  of 
many,  if  not  most,  of  the  state  courts  in 
this  country,''  and  followed  Massachusetts, 
which  state  had  in  Com.  v.  Hall,  3  Pick. 
262,  held  that  "Charles  Hall"  and  "Charles 
James  Hall"  are  to  be  regarded  as  different 
names. 

Pennsylvania,  in  1844,  departed  from  the 
common-law  rule  in  a  per  curiam  opinion 
(Wood  v.  Reynolds,  7  Watts  &  S.  406) 
holding  that  a  judgment  entered  against 
"John  M.  Gruver"  in  the  name  of  "John 
Gruver"  did  not  impart  constructive  notice. 
There  was  no  discussion  of  cases  attempted. 
It  was  later  followed  by  a  per  curiam  opin- 
ion in  Hutchinson's  Appeal,  92  Pa.  186, 
cited  in  the  majority  opinion.  These  cases 
were  later  overruled  by  Jenny  v.  Zehnder, 
101  Pa.  296,  wherein  an  entry  on  the  judg- 
ment index  as  "F.  Zehnter"  was  held  to  be 
notice  to  a  purchaser  of  title  from  "John 
Jacob  Frederick  Zehnder,"  an  extreme  hold- 
ing even  under  common-law  doctrine.  In 
this  case  an  opinion  was  written.  Later 
the  Zehnder  Case  was  expressly  overruled 
in  Crouse  v.  Murphy,  140  Pa.  335,  12  L.R.A. 
58,  23  Am.  St.  Rep.  232,  21  Atl.  358,  and 
that  court  reverted  to  its  early  rule,  and 
held  that  where  record  U^j^  was  in  the  ntiS^^ 
of  Daniel  J.  Murphy,  ^  judgment  against 
Daniel  Murphy  did  n^  ^^ft^h  to  ^.r^^t^ 
a  purchaser  who,  Buh^  ^  ^t  to  tk^  •  I^r^ 
ment  and  in  ignorane^  .Y'Lo/,  bouJ,  A^^ 
the  judgment  debtor  ,  {l^/^  t^k^TH^^ 
L.R.A.19I5P.  Y^^^  L/^ 


name  of  Daniel  J.  Murphy;  and  in  the  opin- 
ion it  is  said  that  a  judgment  entered  in 
the  name  of  D.  Murphy  or  Dan  Murphy  or 
Daniel  Murphy  is  no  notice  to  one  who 
takes  title  from  the  same  party  as  Daniel 
J.  Murphy.  And  this  is  the  only  logical 
outcome  of  the  holding  in  the  instant  case. 
If  tlie  change  of  the  initial  is  material,  to 
be  consistent  its  omission  must  likewise  be 
held  to  be.  fatal,  and  consistency  is  no  less 
a  jewel  in  judicial  opinions  than  in  de- 
meanor. But  in  the  recent  decision  of 
Bums  V.  Ross,  215  Pa.  293,  114  Am.  St. 
Rep.  963,  7  L.R,A.(N.S.)  415,  64  Atl.  526, 
that  same  court  holds  "the  record  of  a 
judgment  against  one  whose  Christian  name 
is  'Francis,'  if  indexed  under  the  name  of 
*Frank,'  charges  a  prospective  purchaser 
from  the  judgment  debtor's  heirs  with  no- 
tice of  the  existence  of  the  judgment,"  on 
common-law  reasoning  concerning  Christian 
names  and  their  derivation,  though  in  that 
jurisdiction  the  common  law  is  repudiated 
as  to  middle  names,  or  initials  for  middle 
names,  the  common  law  recognizing  no  mid- 
dle name. 

It  is  upon  these  Pennsylvania  cases  and 
that  of  Johnson  V.  Hess,  126  Ind.  298,  9 
L.R.A.  471,  25  N.  £.  445,  heretofore  dis- 
cussed (which  really  turned  upcm  a  differ- 
ence in  Christian  names,  instead  of  the  use 
of  initials  for  middle  names),  upon  which 
the  text  at  23  Cyc.  1358,  \b  wholly  based. 
It  reads :  "Further,  the  erroneous  omission 
or  introduction  of  a  middle  initial  in  de- 
fendant's name,  or  a  mistake  in  such  middle 
initial,  will  prevent  the  judgment  from  hav- 
ing effect  as  a  lien." 

This  classifies  and  differentiates  authority 
apparently  sustaining  the  majority  holding. 
It  seems  to  me  apparent  that  the  weight  of 
authority,  as  well  as  of  reason,  is  to  the 
contrary,  and  supports  the  judgment  ren- 
dered. Nearly  all  the  other  jurisdictions 
hold  to  the  common-law  theory  as  declared 
in  Games  v.  Stiles,  14  Pet.  322-327,  10  L. 
ed.  476-479,  that  "the  law  knows  of  but 
one  Christian  name,  and  the  omission  or 
insertion  of  the  middle  name  or  of  the  in- 
itial letter  of  that  name  is  immaterial." 

21  Am.  &  Eng.  Enc.  Law,  2d  ed.  307,  says 
that  "it  is  generally  held  that  the  law  does 
not  recognize  a  middle  name,  and  therefore 
in  a  legal  instrument  an  omission  of  the 
middle  name  or  initial,  or  a  mistake  in  such 
name  or  initial,  or  the  insertion  of  a  middle 
initial  in  a  name  which  has  only  two  mem- 
bers,  is  of   no   importance,"— citing   cases 
from  many  jurisdictions:     Fallon  v.  Kehoe, 
99  Am.  Dec.  347,  and  note    (38  Cal.  44); 
Note  to  Choen  v.  State,  21  Am.  Rep.  181; 
Illinois  C.  R.  Co.  v.  Hasenwinkle,  15  L.R Jl. 

(N.S.)   129,  and  note   (232  111.  224,  83  N. 

E.  815) ;   Fincher  v.   Hanegan,   24   L.R.A. 
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543,  and  note  (59  Ark.  151,  26  S.  W.  821)  ; 
Seattle  v.  National  Bank,  174  III.  571,  43 
L.R.A.  664,  66  Am.  St.  Rep.  318,  .51  N.  E. 
602,  and  note  to  Burns  v.  Ross,  7  L.R.A. 
(N.S.)  416. 

These  authorities  cite  many  other  cases. 
Last,  but  not  least,  this  state,  in  Johnson 
V.  Day,  2  N.  D.  295,  50  N.  W.  701,  years 
ago  elected  to  follow  the  common  law: 
*'It  is  now  quite  generally  held  that  the 
omission  of  the  middle  initial,  or  a  mistake 
in  such  initial,  is  entirely  immaterial  in 
legal  proceedings,  whether  civil  or  criminal ; 
the  law  recognizes  but  one  Christian  name." 
And  in  the  syllabus  of  the  case  the  state- 
ment is  reiterated  that  'Hhe  law  recognizes 
but  one  Christian  name." 

There  is  merit  in  respondent's  contention 
that  the  statements  in  this  holding  have  be- 
come a  rule  of  property  in  this  state,  and 
it  may  have  been  under  reliance  thereon 
that  plaintiff  paid  this  judgment,  assuming 
from  the  language  and  reasoning  in  Johnson 
V.  Day  that  it  was  necessary  to  do  so  to 
protect  his  property.  It  has  been  held  in 
State  Finance  Co.  v.  Halstenson,  17  N.  D. 
145,  114  N.  W.  724,  following  similar  reason- 
ing, that  the  omission  "of  the  initial  letter 
[of  the  middle  name]  creates  no  doubt  or 
suspicion  as  to  the  identity  of  the  person, 
requiring  extrinsic  evidence  to  show  identi- 
ty," holding  that  a  mortgage  given  by  "Ole 
S.  Ackerland"  on  land  standing  of  record  in 
the  name  of  "Ole  Acker  land"  would  be  pre- 
sumed to  be  given  by  the  record  owner ;  the 
court  stating  that  "the  use  of  the  initial 
*S.'  in  the  mortgages,  although  it  was  not 
used  in  the  patent,  is  immaterial.  It  is  not 
an  unusual  occurrence  to  drop  an  initial 
in  writing  a  name,  and  the  authorities  are 
general  that  such  fact  does  not  constitute 
a  misnomer  or  variance," — citing  Johnson 
V.  Day,  supra. 

In  Styles  v.  Theo.  P.  Scotland  &  Co.  22 
N.  D.  469-479,  134  N.  W.  708,  it  was  held 
that  a  mortgage  given  by  "Charlie"  was 
not  an  instrument  recorded  without  the 
chain  of  title  which  stood  of  record  in  the 
name  of  "Charles  W.  Goodman,"  citing 
Woodward  v.  McCollum,  16  N.  D.  42,  111 
N.  W.  623 

As  intimated  at  the  beginning  of  this  dis- 
sent, the  rule  announced  in  this  case  is 
bound  to  be  precedent  as  to  what  construc- 
tive notice  is  imputed  from  the  index  of 
mortgagors  of  chattel  mortgages.  No  fine- 
spun distinction  consistently  can  be  drawn 
between  constructive  notice  imparted  fn)m 
a  judgment  docket  and  the  constructive  no- 
tice imparted  from  an  index  of  chattel 
mortgagors.  There  is  a  lame  attempt  in 
the  main  opinion  to  make  this  distinction 
in  the  assertion:  "Judgments  stand  in  a 
class  by  themselves  because  there  is  no  ex- 
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traneous  data  from  which  the  examiner 
can  determine  the  identity  of  the  person. 
In  this  it  differs  from  chattel  mortgages, 
where  the  searcher  alwayd  has  the  descrip- 
tion of  the  property  ebvered  thereby  as  a 
guide  to  aid  him  in  determining  the  identity 
of  the  persons  executing  the  same.  For 
these  reasons  we  limit  the  application  of 
this  rule  to  judgments  alone,  leaving  other 
questions  to  be  determined  when  reached." 

This  statement  begs  as  well  as  befogs  the 
issue,  because  it  is  not  the  chattel  mortgage 
that  affords  constructive  notice,  but  the  rec- 
ord of  the  indexing  of  it.  When  the  search- 
er running  through,  not  the  mortgages,  but 
the  chattel  mortgage  index  of  mortgagors, 
discovers  indexed  a  chattel  mortgage  giv- 
en by  W.  J.  Rideout  upon  a  search  of  chat- 
tel mortgages  for  Wm.  O.  Rideout,  the 
searcher  must  have  the  same  right  to  rely 
or  not  upon  whether  the  middle  initial  im- 
parts notice,  as  he  does  in  this  instance 
where  the  judgment  docket  shows  "Wm. 
J."  instead  of  "Wm.  G."  It  is  the  judg- 
ment  docket  which  by  imparting  notice  or 
not  says  he  must  or  must  not  search  further. 
Under  the  rule  announced  in  the  majority 
opinion,  he  need  not  consult  the  judgment 
or  make  further  inquiry,  something  that 
must  strike  the  ordinary  man  as  permitting 
culpable  negligence  in  a  search  of  the  rec- 
ords by  one  about  to  buy  on  the  strength 
of  them.  It  certainly  renders  an  abstract 
of  title  a  delusion  and  a  snare.  The  rule 
is  announced  emphatically  in  24  Am.  3l  £ng. 
Enc.  Law,  151,  in  the  following  language, 
every  word  of  which  is  used  advisedly,  and 
is  of  importance  as  defining  the  rule  govern- 
ing searches  of  judgment  dockets  and  chat- 
tel mortgage  indexes  both  and  alike:  "The 
constructive  notice  which  flows  exclusively 
from  the  record  cannot  be  more  extensive 
than  the  facts  stated  therein,  and  must  be 
understood  to  be  only  such  notice  as  could 
have  been  obtained  from  an  actual  inspec- 
tion of  the  record.  A  subsequent  purchaser 
is  entitled  to  rely  upon  the  record,  and  can- 
not be  charged  with  constructive  notice  of 
latent  equities  or  facts  not  disclosed  or  sug- 
gested by  the  record  itself." 

If  this  be  law,  this  decision  will  prove 
embarrassing  the  first  time  a  subsequoit 
encumbrancer  in  effect  says  to  us  that 
"following  the  rule  announced  in  Turk  v. 
Benson,  I  was  under  no  obligation  to  look 
for  a  prior  chattel  mortgage  upon  this  prop- 
erty, as  the  name  of  my  mortgagor  is  Wm. 
G.  Rideout,  and  the  purported  prior  chattel 
mortgage  in  question  that  I  did  not  look 
up  was  against  Wm.  J.  Rideout." 

It  will  be  equally  perplexing  when  the 
situation  is  presented  to  this  court  that 
arose  in  the  leading  cases  followed  by  it, 
cited  in  the  majority  opinion  from  Fennsyl- 
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vania  and  Wiscotifiin,  and  this  court  ifl 
asked  to  pass  upon  whether  a  judgment  en- 
tered as  against  Daniel  Murphy,  judgment 
debtor,  was  a  lien  upon  land  owned  of  record 
in  the  name  of  Daniel  J.  Murphy  but  deeded 
out  from  under  said  judgment. 

Again,  the  majority  opinion  attempts  to 
hedge  by  the  following  statement  contained 
in  it :  "Had  one  or  the  other  of  the  initials 
been  entirely  omitted,  and  either  the  grantee 
of  the  deed  or  the  judgment  debtor  been 
shown  as  simply  Wm.  Hideout,  a  different 
state  of  facts  would  exist,  and  possibly  it 
would  be  the  duty  of  the  abstracter  to  show 
the  judgment.  XJpon  this,  however,  we  ex- 
press no  opinion." 

Why  not  express  an  opinion?  Every  case 
cited  to  support,  and  that  does  support, 
this  holding,  most  emphatically  expresses 
just  that  opinion.  The  trouble  is  the  opin- 
ion and  the  holdings  followed  are  so  out  of 
harmony  with  business  usage  and  ordinary 
ideas  of  prudence  that  the  majority  opinion 
has  seen  fit  to  refrain  from  expressing  an 
opinion  upon  something  that  the  precedent 
«ited  and  followed,  has  held  upon.  To  illus- 
trate, examining  the  precedent  cited:  In 
Crouse  v.  Murphy,  the  ho)ding  is  that  "Dan- 
iel Murphy"  is  not  "Daniel  J.  Murphy." 
In  Davis  v.  Steeps,  87  Wis.  472,  23  L.R.A. 
818,  41  Am.  St.  Rep.  61,  58  N.  W.  769, 
from  Wisconsin,  it  is  expressly  held  that  a 
judgment  entered  against  "Edward  Davis" 
is  not  constructive  notice  that  the  judgment 
debtor  is  "E.  A.  Davis"  or  "Edward  A. 
Davis."  Our  court  refrains  from  express- 
ing an  opinion  upon  this  matter,  but  by 
the  very  fact  of  refusing  to  do  so  indi- 
cates that  it  may  or  may  not  follow  in  the 
future  the  same  precedent  it  cites  and  fol- 
lows as  authority  for  this  decision,  upon 
which  and  similar  precedent  it  justifies  its 
departure  in  this  case  from  the  common- 
law  rule.  Grundies  v.  Reid,  107  III.  304,  is 
cited,  while  Illinois,  as  heretofore  stated, 
has  a  separate  rule  of  its  own.  Likewise, 
too,  Johnson  v.  Hess,  the  Indiana  case  cited, 
but  followed  the  common  law.  In  Phillips 
T.  McKaig,  a  Nebraska  case,  found  at  36 
Neb.  853,  65  N.  W.  259,  cited  in  the  major- 
ity opinion  as  authority,  it  is  held  that  a 
judgment  entered  against  "May  Alley"  was 
not  constructive  notice  to  a  purchaser  of 
the  real  estate  from  "Mary  Ann  Allely;" 
the  decision  could  not  hav^  been  otherwise 
and  the  common  law  be^jj  followed.  In 
Johnson  v.  Wilson,  137    aj^^   469,  97  Am. 


jority  opinion,  the  folloy^.  d  ^^^m  the  gyjja- 
bus  makes  its  citation  ^^  hg^^ange:     ^L^^ 


St.  Rep.  62,  34  So.  39^^  ".^^^   in   the  ma- 
._..-_  XU-/.II..      a  ^^^j^  the  I 

record  of  a  mortgage  e^  a^  ^     j^  the 
of  A.  W.  DixBon  is  not  1  ^^^^^^  pi,^..  \tl^^ 
for  value  that  J.  W.  A  \i>  e  txeomKf^ 
JURA.1915D.  m^ifa    ^^ecut      «^/^^ 


This  decision  also  bmt  follows  tbe  common 
law.  But  in  Johnson  v.  Wilson  is  found 
the  following:  "The  case  of  Fincher  v. 
Hanegan,  59  Ark.  151,  24  L.R.A.  543,  26 
S.  W.  821,  cited  by  appellant's  counsel,  only 
involved  a  mistake  in  the  initial  letter  of 
the  middle  name  of  the  mortgagor.  In  that 
case  the  mortgagor  executed  the  first  mort- 
gage by  his  true  Christian  name  and  sur- 
name. The  court  held  the  middle  letter 
was  immaterial,  as  the  law  recognizes  but 
one  Christian  qame.  It  is  therefore  not  an 
authority  upon  the  question  here  involved, 
if  abstractly  sound,  of  which  we  express  no 
opinion."  • 

That  court  there  expressly  refrained  from 
venturing  an  opinion  upon  the  very  subject 
updn  which  the  majority  here  cites  and 
deems  it  an  authority. 

Wicker  v.  Jenkins,  49  Tex.  Civ.  App.  366, 
108  S.  W.  188,  does  squarely  support  the 
majority  holding.  It  also  cites  and  fol- 
lows the  same  cases  from  Pennsylvania, 
Wisconsin,  and  Indiana  as  does  the  major- 
ity opinion.  In  that  opinion  is  the  follow- 
ing: "Would  one  in  searching  the  record 
of  this  abstract  know  that  *W.  B.  F.  Wicker* 
was  the  same  person  as  *W.  F.  B.  Wicker  t'" 
Ordinary  prudence  would  seem  to  say, 
**Yes,  ascertain  the  fact, — such  similarity 
should  invoke  inquiry."  Common  law  also 
answers,  "Yes."  If  this  be  authority  for 
its  holding,  evidently  this  court  should  also 
be  prepared  to  hold  that  any  transposition 
of  middle  initials  destroys  any  presumption 
of  identity.  The  L.R.A.  notes  cited  in  the 
majority  opinion  but  classify  the  holdings, 
as  has  been  attempted  in  this  dissent,  and 
but  little  if  anything  more. 

To  the  writer  it  would  seem  that,  if  any 
departure  from  the  common  law  is  to  be 
declared,  it  should  be  based  upon  the  Illinois 
rule,  wherein  the  record  title  of  the  real 
estate  controls.  The  rule  is  arbitrary,  but 
no  more  so  than  the  hybrid  or  mongrel  one 
that  must  be  adopted  wherever  the  common - 
law  rule  that  the  middle  names  or  initial 
is  immaterial  is  departed  from.  This  de- 
cision seems  to  me  to  in  effect  at  least  over- 
rule the  basic  reasoning  in  Johnson  v.  Day, 
and  to  demonstrate  its  fallacy  by  its  at- 
tempt to  draw  distinctions,  contrary  to  the 
very  authorities  upon  which  it  is  based. 
It  can  therefore  result  only  in  unsettling 
the  prior  settled  and  established  law  of  this 
state  upon  a  very  important  matter.  But, 
whatever  the  effect  of  this  precedent,  it  has 
been  declared  after  thorough  consideration. 
The  writer  is  of  the  opinion  that  the  judg- 
ment should  be  afiBrmed. 


petition  for  rehearing  denied  April  26, 
1D15. 


//'    ^^ 
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STATE  BAR  COMMISSION  EX  REL.  BEN 

F.  WILLIAMS 

V. 

P.  M.  SULLIVAN. 

(35  Okla.  745,  131  Pac.  703.) 

Attorney  —  disbarment  —  verification 
of  specifi.cations. 

1.  In  disbarment  proceedings  instituted 
by  the  state  bar  commission  by  the  order 
and  direction  of  the  supreme  court,  no  ver- 
ification of  the  specification  of  charges  is 
necessary,  under  §  267,  Comp.  Laws,  1909. 

Same  —  contradiction  of  specifications. 

2.  The  suificiency  of  the  verification  must 
be  determined  by  an  inspection  of  it,  and  the 
evidence  of  the  affiant  cannot  be  taken  for 
the  purpose  of  showing  that  he  had  no  per- 
sonal knowledge  as  to  the  charges. 

Same  —  character  of  proceedings. 

3.  The  right  to  practise  law  is  not  a  vest- 
ed rightj  but  a  mere  privilege,  and  an  ac- 
tion to  disbar  an  attorney  under  §  267, 
Comp.  Laws,  1909,  is  a  civil  proceeding,  and 
the  accused  is  not  entitled  to  a  triai  by  a 
jury  as  a  matter  of  right. 


Same  —  duty  towards  oonrt. 

4.  The  obligation  which  attorneys  assume 
when  tl\ey  are  admitted  to  the  bar  is  not 
simply  to  be  obedient  to  the  Constitution 
and  laws,  but  to  maintain  at  all  times  the 
respect  due  the  courts  of  justice  and  ju- 
dicial ofiicers;  this  obligation  is  not  dis- 
charged by  merely  observing  the  rules  of 
courteous  demeanor  in  open  court,  but  in- 
cludes abstaining,  out  of  court,  from  in- 
sulting language  and  offensive  conduct 
toward  the  judges  personally  for  their  ju- 
dicial acts.  An  attorney  may  criticize  the 
courts  so  long  as  his  criticisms  are  made  in 
good  faith  and  in  respectful  language,  but 
the  printing  and  publication  of  a  pamphlet 
falsely,  purposely,  and  maliciously  attackiki^ 
the  integrity  of  the  courts  and  the  judges 
thereof,  designed  to  wilfully,  purposely,  and 
maliciously  misrepresent  the  courts  and.  the 
judges  thereof,  and  bring  them  into  disre- 
pute and  lessen  the  respect  due  them,  vio- 
lates his  duties  and  obligations  as  an  attor- 
ney and  counselor  at  law,  for  which  he  may 
be  disbarred. 

Same  —  pleading  —  attack  on  Jndge. 

5.  Under  §  266,  Comp.  Laws,  1909,  an  at- 
torney cannot  be  suspended  or  disbarred  for 
the   filing   of   any   pleading   or   exhibit   in 


Not€»  —  Statute  of  limitations  a8  a  de- 
fenae  to  revocation  of  physician's  or 
attortiey's  license. 

This  note  is  supplementary  to  the  note 
appended  to  State  Medical  Examining  Board 
V.  Stewart,  11  L.R.A.(N.S.)  557. 

It  is  shown  in  the  earlier  note  that  the 
ordinary  statutes  of  limitation  do  not 
apply  to  proceedings  for  disbarment  of  an  at- 
torney or  revocation  of  the  license  of  a  phy- 
sician. While  no  later  cases  involving  revo- 
cation of  licenses  of  physicians  have  been, 
found,  subsequent  cases  involving  attorneys 
sustain  the  rule  there  stated. 

Thus,  in  Re  Leonard,  127  App.  Div.  493, 
111  N.  Y.  Supp.  905,  afiirmed  without  opin- 
ion in  193  N.  Y.  655,  87  K.  E.  1121,  in  which 
an  attorney  was  disbarred  because  his  ad- 
mission to  practice  was  procured  upon  a 
false  certificate  of  practice  and  admission 
in  another  state,  the  court  said:  *'0f  course, 
there  is  no  statute  of  limitations  as  affect- 
ing such  a  proceeding." 

in  Re  Ramsey,  24  S.  D.  206,  123  N.  W. 
726,  it  is  held  that  an  action  for  disbarment 
of  an  attorney  for  misconduct  wliich  oc- 
curred more  than  six  years  prior  thereto 
was  not  barred  by  the  lapse  of  time. 

And  in  Re  Crum,  7  N.  D.  316,  75  N.  VV. 
257,  it  was  held  that  an  action  for  disbar- 
ment was  not  barred  by  laches  iu  prosecu- 
tion of  the  charges  where  it  appeared  that 
the  prosecution  wa^  diligent  up  to  the  point 
of  presentation  to  the  court,  and  that  the 
delay  was  the  fault  of  the  court,  and  the 
court  further  said  that  they  knew  of  no 
statute  of  limitations  in  the  state  that  was 
applicable  to  such  a  proceeding. 

In  some  cases,   however,   there  are  stat- 
utes of  limitation  expressly  applying  to  pro- 
ceedings for  disbarment. 
L.R.A.1915D. 


Under  such  a  statute  it  was  held  in  State 
Law  Examiners  v.  Shimer,  131  Tenn.  343, 
174  S.  W.  1142,  that  the  statute  did  not 
begin  to  run  until  knowledge  of  the 
fraud  upon  which  the  proceeding  was 
based  was  brought  to  the  attention  of 
' the  board. 

And  in  Re  Mosher,  24  Okla.  61,  24  L.R.A. 
(N.S.)  530,  102  Pac.  705,  20  Ann.  Cas.  209, 
it  is  held  that  in  construing  a  statute  of 
limitations  it  must,  so  far  as  affects  rights 
of  action  in  existence  when  the  statute  is 
passed,  be  held,  in  the  absence  of  a  con^ 
trary  provision,  to  begin  when  the  cause  of 
action  is  first  subjected  to  its  operation,  so 
that  a  statute  wliich  provided  that  all  ac- 
tions for  suspension  or  removal  should  be 
brought  within  one  year  after  the  act 
charged  was  committed,  and  not  thereafter, 
was  held  not  to  bar  an  action  for  disbar- 
ment of  an  attorney  for  misconduct  which 
occurred  more  than  one  year  prior  to  the 
bringing  of  the  action,  where  the  action 
was  brought  within  one  year  after  the  stat- 
ute took  eft'ect. 

While  the  courts  do  not  apply  ordinary 
statutes  of  limitation  to  disbarment  pro- 
ceedings, they  frequently  take  lapse  of  time 
into  consideration  in  such  cases. 

Thus,  in  People  ex  rel.  Colorado  Bar  Asso. 
V.  Tanquary,  48  Colo.  122,  109  Pac.  260,  the 
court  dismissed  a  proceeding  for  disbarment 
of    an    attornev    where    the    offenses    com- 
I  plained    of    were   shown   to   have   occurred 
!  eight  and  one  half  years  before  any  investi- 
I  gat  ion  thereof  was  made  or  prosecution  be- 
I  gun,  the  court  saying  that  that  fact  alone 
;i  was,  in  their  judgment,  sufiicient  answer  to 
tlie  charges,  and  that  it  had  ever  been  the 
I  policy  of  the  court  to  discourage  proceedings 
i  of  that  sort  upon  stale  claims,  and  prop- 
erly so,  as  a  matter  of  common  justice  to  the 
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the  courts  of  the  state,  but  a  petition,  with 
a  pamphlet  attached  thereto  as  an  exhibit, 
falsely  and  maliciously  attacking  the  courts 
of  this  state  and  the  judges  thereof,  may 
be  considered  as  evidence  upon  the  question 
of  the  attorney's  moral  and  mental  fitness 
to  practise  law. 

Court  —  power  to  disbar  attorney. 

G.  The  supreme  court,  having  exclusive 
jurisdiction  to  admit  attorney s»  to  practise 
law,  has,  independent  of  statutory  author- 
ity, the  inherent  power  to  disbar  attorneys 
for  misconduct. 

(Headnotes  1-6  by  Dudley,  Special  Judge.) 

On  I*etition  for     Rehearing. 

Same  —  authority   to  present  charges 
for  disbarment. 

7.  Proceedings  to  disbar  an  attorney  can- 
not be  defeated  because  the  committee  pre- 
senting the  charges  had  no  authority  to  do 
so  from  any  other  person  or  body. 

Same  —  failure  to  order  filing  of  charg- 
es. 

8.  Failure  of  the  court  to  order  the  fil- 
ing of  charges  for  disbarment  of  an  attor 


ney  is  not  available  to  accused  after  the 
court  has  taken  jurisdiction  and  tried  the 
case. 

Same  —  degree  of  proof. 

9.  To  disbar  an  attorney,  his  guilt  of  the 
charges  presented  against  him  need  not  be 
proven  beyond  a  reasonable  doubt. 

lilmltation    of    actions    —    disbarment 
proceedings. 

10.  A  proceeding  to  disbar  an  attorney 
for  conduct  disrespectful  to  a  constitutional 
court  cannot  be  barred  by  a  statute  of  lim- 
itations. 

Election  of  remedies  —  libel  and  dis- 
barment. 

11.  Proceeding  against  an  attorney  for 
criminal  libel  upon  the  court  does  not  pre- 
vent his  disbarment  for  the  same  offense. 

Attorney  —  disbarment  —  notice  of  in- 
tention to  render  Judgment. 

12.  Special  notice  to  an  attorney  is  not 
necessary  before  the  rendition  of  a  judg- 
ment disbarring  him. 

(Burford  and  Hubbell,  Special  Judges,  dis- 
sent.) 

(July  23,  1912.) 


one  charged,  wiio  otherwise  might  manifestly 
be  placed  at  great  disadvantage. 

In  People  ex  reL  Noyes  v.  Allison,  68  111. 
151,  the  court,  in  dismissing  an  informa- 
tion for  a  rule  upon  respondent  to  show 
cause  why  his  name  should  not  be  stricken 
from  the  roll  of  attorneys,  said:  "Nearly 
seven  years  have  elapsed  since  the  alleged 
misconduct.  No  explanation  is  given  for 
the  delay  and  the  law  will  not  favor  th« 
institution  of  prosecutions  of  this  character 
after  the  lapse  of  such  a  great  length  of 
time.  The  charge  is  a  serious  one,  and  if 
respondent  should  be  found  guilty,  the  con- 
sequences would  be  most  disastrous.  The 
party  whose  rights  are  injuriously  affect- 
ed by  conduct  of  the  character  alleged  ought 
to  be  required  to  exhibit  his  information 
within  a  reasonable  time,  that  the  attorney 
implicated  might  be  afforded  an  opportunity 
to  make  his  defense  while  testimony  for  that 
purpose  could  be  had.  In  analogy  to  our 
statutes  which  bar  prosecutions  for  misde- 
meanors, there  ought  to  be  a  limit  as  to 
the  time  in  which  informations  could  be 
filed." 

In  Re  Whitridgo,  162  App.  Div.  884,  146 
N.    Y.    Supp.    306,    where    the    petitioner 
charged  the  respondent  attorneys  with  un- 
professional  conduct,   in   that  he  had   em- 
ployed them  to  incorporate  a  mortgage  in- 
surance   company,    but    that    instead    they 
made  use  of  his  ideas  and  plans  and   in- 
corporated a  company  for  their  own  benefit, 
which  transaction  took  place  twenty  years 
prior  to  the  filing  of  the  petition  for  dis- 
barment, it  appeared  that  an  action  againi^t 
the  attorneys  to  recovef  ^^ni«g<^**   ^or  the 
alleged  mi^condunt  in  t}j     ^^^tter  had  been 
decided  against  the  petit;       ^  over  ten  v„„r4 
before  the  petition  for  <ii^ii^^^cnt  wu^  oft 
and   the   decisioji  a^/^^l/;/j{'l    the    },j  7?^/ 
L.R.A.7915D.  \\^     by  ^^^\^i> 


court  of  the  state,  and  petitioner  had  had 
ample  opportunity  to  establish  the  truth  of 
the  charges  if  the  respondents  had  been 
guilty  of  tlie  fraud  as  chaiiged-— the  court, 
in  dismissing  the  petition,  said  that  it 
was  the  petitioner's  duty  to  present  the 
facts  to  the  court  within  a  reasonable  time 
after  the  alleged  wrongful  acts  were  com- 
mitted. 

In  State  ex  rel.  Jewett  v.  Clopton,  15  Mo. 
App.  589,  it  was  held  that  while  it  was  a 
misdemeanor  for  an  attorney  to  agree  with 
a  witness  who  was  beyond  the  jurisdiction 
of  the  court  to  give  him  a  sum  of  money  if 
he  would  give  his  deposition,  payment  being 
conditioned  upon  the  success  of  the  side  of 
the  cause  represented  by  the  attorney,  never- 
theless if  the  attorney's  intention  was  to 
secure  none  other  than  truthful  testimony, 
and  the  facts  were  at  the  time  known  to  the 
relator,  the  attorney  representing  the  other 
side  of  the  cause,  and  no  action  was  taken 
until  five  years  thereafter,  and  then  in  con- 
sequence of  ill  feeling  between  relator  and 
defendant,  and  it  appeared  that  the  latter 
had  in  the  meantime  conducted  himself  in 
an  exemplary  manner,  and  had  maintained 
an  honorable  position  at  the  bar,  the  court 
would  dismiss  the  proceeding  at  the  cost 
of  the  relator. 

In  State  v.  Hays,  64  W.  Va.  45,  61  S.  E. 
355,  alUrming  a  judgment  of  disbarment  of 
an  attorney,  it  is  held  that  misconduct  sych 
as    affords    a    ground    for    disbarment    is 
not    bubject    to    the    defense    of    the    stat- 
ute of  limitation  as  a  matter  of  law,  but 
the   court  says:      "Clearly   where   evidence 
shows  a  turning  of  one  from  wrong  to  right, 
a  'living  down'  of  gross  errors  after  a  suf- 
ficient length  of  time,  in  which  there  is  a 
plain  demonstration  of  such  disposition  to 
pui>i^G  the  even  tenor   of  his   way,  an  at- 
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PROCEEDIXGS  for  the  disbarment  of  de- 
fendant.    Judgment  of  disbarment. 
The  facts  are  stated  in  the  opinion. 
Mr.  C.  W.  Stringer  for  plaintiff. 
Mr.  James  Twyford  for  defendant. 

Dudley,  Special  Judge,  delivered  the 
opinion  of  the  court: 

This  is  an  original  proceeding  in  this 
court  by  the  state  bar  com  mission,  on  the 
relation  of  Ben  F.  Williams,  against  P.  M. 
Sullivan,  a  member  of  the  bar  of  this  court 
and  the  inferior  courts  of  the  state,  residing 
at  Oklahoma  City.  The  regular  judges  of 
the  supreme  court  were  disqualified,  and 
this  fact  was  certified  by  them  to  the  gov- 
ernor of  the  state,  who  thereupon  appointed 
five  special  justices  of  the  supreme  court 
to  hear  and  det'^rmine  this  cause,  who  there- 
after assembled  at  Oklahoma  City  and  quali- 
fied as  such,  and  heard  the  testimony  in 
this  case.  Before  proceeding  to  a  discussion 
of  the  merits  of  the  case,  it  becomes  neces- 
sary to  determine  some  preliminary  ques- 
tions raised  and  urged  by  counsel  for  de- 
fendant. 

The  specification  of  charges  was  fi.led  Jan- 
uary 13,  1912.  The  defendant  was  duly 
notified  of  the  filing  of  the  charges  and  fur- 
nished with  a  cropy  thereof,  and  in  due 
course  of  time  filed  an  answer  to  Rnd  an 
explanation  of  the  charges  and  specification 
filed  against  him,  to  which  the  plaintiff  filed 
a  reply,  by  way  of  general  denial.  Upon 
the  hearing  of  the  cause,  the  defendant  ob- 
jected to  the  introduction  of  any  evidence 
upon  the  part  of  the  plaintiff  in  support  of 
the  specification  of  charges,  for  the  reason 
that  the  petition  or  specification  of  charges 
was  not  verified,  as  required  by  law,  in  that 


it  was  verified  upon  information  and  belief, 
and  not  positively,  and  thereupon  G.  W. 
Stringer,  the  attorney  for  the  plaintiff,  and 
the  person  who  verified  the  specification 
of  charges  upon  information  and  belief, 
asked  leave  of  court  to  amend  the  verifica- 
tion of  charges  by  making  the  verifi.cation 
positive.  Leave  was  granted  to  do  so  and 
the  amendment  was  made,  and  after  the 
conclusion  of  the  taking  of  testimony  upon 
the  part  of  the  plaintiff  the  defendant  again 
challenged  the  sufficiency  of  the  verification 
of  the  specification  of  charges,  for  the  rea- 
son that  the  testimony  clearly  showed  that 
Mr.  Stringer  had  no  personal  knowledge  of 
the  allegations  contained  in  the  specification 
of  charges,  and  that  by  reason  thereof  the 
court  did  not  have  jurisdiction.  The  posi- 
tion of  counsel  for  defendant  is  not  well 
taken  for  two  reasons:  (1)  This  proceeding 
was  commenced  by  the  bar  conunission  of 
the  state  of  Oklahoma,  by  the  order  and  di- 
rection of  this  court,  and  therefore,  under 
§  267,  p.  229,  of  Snyder's  1909  Compiled 
Laws  of  Oklahoma,  it  was  not  necessary  lor 
the  specification  of  charges  to  be  verified 
at  all;  and  (2),  even  though  it  were  neces- 
sary for  the  specification  of  charges  to  be 
verified,  after  the  amendment  was  mnde  as 
to  the  verification,  it  was  then  a  positive 
verification,  and  its  sufficiency  must  be  de- 
termined by  an  inspection  of  tiie  verification 
itself;  and,  even  though  it  developed  upon 
the  hearing  of  the  case  (a  point  which 
we  do  not  concede)  that  tlie  person  who 
made  the  verification  did  not  have  actual 
knowledge  of  the  statements  contained 
therein,  this  fact  cannot  be  taken  for  the 
purpose  of  showing  that  he  had  no  person- 


torney's  name  should  not  be  stricken  from 
the  roll." 

In  Re  Attorney,  39  U.  C.  Q.  B.  171,  the 
court,  in  refusing  to  take  summary  action 
against  an  attorney  for  past  misconduct, 
said  that  even  though  the  misconduct  had 
been  clearly  proved,  still  the  delay  in  mak- 
ing the  application  had  been  so  great  that 
it  would  not,  in  a  matter  of  such  serious 
consequences  to  the  attorney,  feel  justified 
in  proceeding  further  against  him. 

Tn  an  early  case.  Re  — ,  2  Barn.  Sc  Ad. 
766,  the  court,  in  denying  a  motion  to  strike 
an  attorney  off  the  roll  on  the  ground  of 
misconduct  and  want  of  regular  service 
and  clerkship,  said  that,  though  the  facts  pre- 
sented would  have  been  a  ground  for  oppos- 
ing the  admission  of  the  attorney,  or  for 
an  application  to  strike  him  from  the  roll 
if  made  very  shortly  after  their  occurrence, 
such  as  a  month  or  two  or  a  term  or  two 
after  the  admission,  it  came  too  late  after 
the  party  had  been  admitted  three  and 
one-half  years. 

In  People  ex  rel.  Stead  v.  Phipps,  261 
L.R.A.1915D. 


HI.  576,  104  N.  E.  144,  the  court  said  that 
while  they  would  not  regard  the  fact  that 
an  attorney  had  misappropriated  money 
eleven  years  prior  to  the  bringing  of  an 
action  for  disbarment,  which  money  had 
been  repaid  by  his  surety,  as  a  wrong 
justifying  disbarment  or  discipline,  al- 
though, if  it  had  been  brought  to  the  at- 
tention of  the  court  at  the  time  or  soon 
thereafter,  disbarment  would  have  been  in- 
evitable, such  conduct  could  not  be  over- 
looked or  disregarded  in  view  of  subse- 
quent acts  of  unprofessional  or  disreputable 
conduct  which  were  proved. 

In  Re  R.  A.  An  Attorney,  6  Manitoba  L. 
Rep.  601,  where  the  court  apparently  takes 
the  view  that  a  proceeding  to  strike*  an  at- 
torney from  the  rolls  should  be  commenced 
within  a  reasonable  time,  it  is  held  that 
a  delay  of  six  months  is  not  a  bar  to 
such  a  proceeding  where  an  unsuccessful 
motion  for  an  order  to  compel  the  attor- 
ney to  answer  has  been  made  in  the 
meantime.  R.  L.  S. 
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al  knowledge.     Re  Collins,  147  Cal.  8,  81 
Pao.  221. 

It  was  also  contended  by  the  defendant 
that  his  right  to  practise  law  in  the  eourts 
of  this  state  was  a  vested  right,  and  that 
therefore,  as  a  matter  of  right,  he  was 
entitled  to  a  trial  by  a  jury  in  this  court, 
upon  the  charges  preferred  against  him,  un- 
der chapter  56,  p.  97,  of  the  Session  Laws 
of  1910,  providing  for  trial  by  jury  in  this 
court.  To  this  contention  of  the  defendant 
we  cannot  agree.  The  right  to  practise  law 
is  not  a  vested  right,  but  a  mere  privilege. 
4  Cyc.  p^  898,  and  cases  cited  j  State  ex  rel. 
Mackintosh  v.  Rossman,  63  Wash.  1,  21 
L.R.A.(N.S.)  821,  101  Pac.  357,  17  Ann. 
Cas.  625.  Section  268,  p.  229,  Snyder's  1909 
Compiled  Laws  of  Oklahoma,  on  the  subject 
of  "Trial  in  Disbarment  Proceedings,"  spe- 
cifically provides  that  the  issues  joined  shall 
in  all  cases  be  tried  by  the  court.  This  is 
a  specific  statute  covering  this  class  of  pro- 
ceedings, and  should  govern  over  the  gen- 
eral statute.  Section  1,  chap.  56,  p.  97,  of 
the  Session  Laws  of  1910,  provides:  "That 
in  any  cause  now  pending  or  hereafter 
brought  in  the  Supreme  Court  wherein, 
said  court  is  exercising  its  original 
jurisdiction  in  which  an  issue  of  fact  is 
presented  properly  triable  by  a  jury,  and 
either  party  to  said  cause  demands 
a  jury  trial,  said  court  shall  not  dis- 
miss such  cause  for  the  reason  that  a  jury 
is  required  but  shall  proceed  in  the  manner 
hereinafter  prescribed."  The  issue  of  fact 
presented  here  is  not  properly  triable  by  a 
jury  for  the  reason  that  the  special  statute 
governing  the  trial  of  proceedings  of  this 
kind  specifically  provides  that  all  questions 
of  fact  shall  be  tried  by  the  court.  The 
provision  of  the  Constitution  as  to  the  right 
of  a  trial  by  a  jury  means  the  right  of  trial 
by  jury  as  it  existed  at  tlie  time  of  the 
adoption  of  the  Constitution.  Williams's 
Anno.  Const,  of  Oklahoma,  §  27,  p.  15; 
State  ex  rel.  West  v.  Cobb,  24  Okla.  662, 
24  L.R.A.(N.S.)  639,  104  Pac.  361;  Baker 
V.  Newton,  27  Okla.  438,  112  Pac.  1034. 
A  disbarment  proceeding,  under  our  statute, 
is  a  civil  proceeding  (Re  Riggers,  24  Okla. 
842,  25  L.R.A.(N.S.)  622,  104  Pac.  1083), 
and  the  right  to  a  trial  by  a  jury  in  a  dis- 
barment proceeding  did  not  exist  at  the  time 
of  the  adoption  of  the  Constitution  (Dean 
V.  Stone,  2  Okla.  13,  35  Pac.  578).  We 
therefore  are  clearly  of  the  opinion  that  the 
defendant  was  not  as  a  xan^ttov  of  I^^r  en- 
titled to  a  trial  by  a  jq,,^,^  ^nd  his  applica- 
tion was  denied.  Thi^  H'lpoS^^  of  K\\  nrB- 
liminary  questions  ^H^^^^  d  ur^ed  v  \n^ 
defendant,  and  we  nox^  ^Qf  ^^  to  ^  ^J  ^^ 
sion  of  the  merits  of  j  KfT^,  ^  ^isci/^" 
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is  not  a  fit  and  proper  person  to  engage  in 
the  practice  of  law  in  this  state,  and  should 
be  disbarred,  for  the  reason  that  he  has  been 
guilty  of  gross  misconduct  and  has  violated 
his  oath  and  duty  as  an  attorney  and  coun- 
selor at  law.  This  paragraph  is  subdivided 
into  five  specific  charges.  However,  we  only 
deem  it  necessary  to  consider  two  of  them, 
namely,  the  second  and  fifth,  and  we  will 
therefore  discuss  them  in  their  order.  In 
the  second  subdivision  of  this  general 
charge  it  is  allied  that  the  defendant  has 
been  guilty  of  gross  misconduct  and  vio- 
lated his  duty  and  obligations  as  an  attor- 
ney and  counselor  at  law,  in  that  he,  within 
a  year  prior  to  the  filing  of  the  specification 
ol  charges  in  this  court,  falsely,  maliciously, 
and  without  reasonable  justification  or  ex- 
cuse caused  to  be  printed  and  published  a 
certain  book  or  pamphlet  entitled  "A  Crim- 
inal Combine,"  consisting  of  the  governor, 
the  attorney  general,  the  supreme  court, 
district  courts,  district  clerks,  district  at- 
torneys, referees,  perjurers,  murder  plotters, 
and  crooks  galore  in  the  state  of  Oklahoma ; 
that  said  book  or  pamphlet  was  printed  and 
published  by  the  defendant  for  the  purpose 
of  giving  vent  and  expression  to  his  own 
personal  spleen  and  malice,  and  to  excite 
and  create  an  ill  will  and  prejudice  against 
the  courts  of  this  state  and  the  judges 
thereof,  and  the  other  officers  and  attorneys 
mentioned  in  said  publication.  The  defend- 
ant in  his  answer  admitted  the  printing 
and  publication  of  the  pamphlet,  but  claims 
that  the  publication  was  in  good  faith  and 
without  malicious  motives,  and  that  the 
statements  and  allegations  therein  con- 
tained are  true;  he  denies,  however,  that 
the  pamphlet  was  printed  and  published  at 
any  time  within  one  year  prior  to  the  filing 
of  the  specification  of  charges  herein,  and 
claims  that,  if  he  did  violate  any  of  his 
duties  and  obligations  as  an  attorney  and 
counselor  at  law,  he  cannot  be  disbarred  on 
account  thereof,  for  the  reason  that  the 
same  is  barred  by  the  statute  of  limitations. 
In  the  fifth  subdivision  of  the  specification 
of  charges  it  is  alleged  that  the  defendant 
has  been  guilty  of  misconduct  and  violated 
his  duties  and  obligations  as  an  attorney 
and  counselor  at  law  by  preparing  and  filing 
in  the  district  court  of  Oklahoma  county, 
Oklahoma,  a  certain  document  styled  a 
"Petition,"  in  case  No.  11,054,  wherein  he  is 
a  plaintiflF  and  the  Watch  Tower  Bible  Tract 
Society  and  others,  including  the  district, 
superior,  and  county  judges  of  Oklahoma 
county,  the  district  judge  of  Cleveland  coun- 
tv,  the  judges  of  the  supreme  court,  C.  N. 
Haskell,  governor,  and  Chas.  West,  attorney 
fiCT\eral,  are  defendants,  in  which  he  charges 
-these  defendants  and  others  mentioned 
-therein  with  a  conspiracy  to  judicially  rob 
■^\m  of  certain  real  estate  in  Oklahoma  City, 
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and  in  connection  with  this  general  charge 
of  conspiracy  he  charges  them  with  robbery, 
bribery,  perjury,  and  numerous  other  of- 
fenses; that  the  preparation  and  filing  of 
said  pleading  was  not  actuated  by  an  hon- 
est purpose  to  present  and  state  in  said 
petition  any  issuable  or  triable  matters  of 
fact  or  law,  but  was  prepared  and  filed 
maliciously  and  for  the  purpose  upon  his 
part  to  slander  and  libel  said  defendants 
and  bring  the  courts  of  this  state,  and  the 
judges  thereof,  and  the  other  ofiicers  men- 
tioned therein,  into  contempt,  ridicule,  ha- 
tred and  malice,  and  to  injure  the  defend- 
ants in  their  reputations  as  citizens  and 
public  officials.  Defendant  in  his  answer 
admits  that  he  prepared  and  filed  said 
petition,  but  claims  that  the  statements  and 
allegations  therein  contained  are  true;  that 
he  filed  the  action  for  the  purpose  of  re- 
covering the  lands  which  he  had  lost  by 
reason  of  the  acts  and  conduct  of  the  de- 
fendants, as  therein  stated;  and  that  the 
filing  of  said  petition  was  no  misconduct 
upon  his  part,  nor  a  violation  of  any  of 
his  duties  and  obligations  as  an  attor- 
ney and  counselor  at  law,  and,  even  if 
it  were,  he  cannot  be  suspended  or  disbarred 
on  account  thereof  under  the  statutes  of 
this  state. 

We  think  the  statements  and  allegations 
of  the  second  and  fifth  subdivisions  of  para- 
graph 2  of  the  specification  of  charges  are 
sustained  by  the  testimony,  and  it  there- 
fore becomes  pertinent  to  determine  whether 
or  not  the  conduct  upon  the  part  of  the 
defendant,  as  sot  out  in  these  two  subdi- 
visions, justifies  his  suspension  or  disbar- 
ment under  the  statutes  of  this  state.  Sec- 
tion 266,  p.  228,  Snyder's  1909  Compiled 
Laws  of  Oklahoma,  enumerates  three  causes 
for  which  an  attorney  may  be  suspended  or 
disbarred.  The  one  applicable,  if  at  all,  to 
the  facts  in  this  case,  is  subdivision  3,  which 
is,  "For  the  wilful  violation  of  any  of  the 
duties  of  an  attorney  or  counselor."  Sec- 
tion 257,  p.  227,  Snyder's  1909  Compiled 
Laws  of  Oklahoma,  defines  the  duties  of 
attorneys.  Tlie  part  of  the  statute  appli- 
cable to  the  case  at  bar  is:  "Not  to  en- 
courage either  the  commencement  or  con- 
tinuance of  an  action  or  proceeding  upon 
any  motive  of  passion  or  interest."  Section 
255,  p.  220,  of  Snyder's  1909  Compiled  Laws 
of  Oklahoma,  prescribes  the  oath  that  at- 
torneys and  counselors  at  law^  of  this  state 
shall  take  in  open  court.  The  part  of  the 
oath  applicable  to  this  case  is:  "You  shall 
not  wittingly,  willingly  or  knowingly  pro- 
mote, sue  or  procure  to  be  sued,  any  false 
or  unlawful  suit,  or  give  aid  or  consent  to 
the  same;  you  shall  delay  no  man  for  lucre 
or  malice,  but  shall  act  in  the  office  of  at- 
torney in  this  court  according  to  your  best 
L.R.a\]915D. 
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learning  and  discretion,  with  all  good  fl 
delity  as  well  to  the  court  as  to  your  client. 
These  are  all  of  the  sections  of  our  statute 
that  in  any  way  apply  to  the  facts  and  cir- 
cumstances of  this  case;  and,  if  the  conduct 
of  the  defendant  does  not  come  within  these 
provisions,  then  there  is  no  statutory  au- 
thority  for  his  suspension  or  disbarment 
upon  the  charges  brought  against  him. 

The  pamphlet  or  book  referred  to  is  a 
36-page  document,  with  defendant's  picture 
on  the  front  page.  A  mere  casual  reading 
of  this  pamphlet  by  one  familiar  with  the 
judicial  history  of  this  state  will  convince 
him  that  it  is  a  false,  malicious,  and  unwar- 
ranted attack  upon  the  courts  and  the 
judges  thereof  mentioned  and  referred  to  in 
the  publication.  It  bristles  with  malice  and 
liatred  from  start  to  finish,  and  was  pub- 
lished for  the  purpose  of  creating  an  ill 
will  and  prejudice  against  the  supreme 
court,  the  inferior  courts,  and  the  judges 
thereof  mentioned  therein.  The  pamphlet 
gives  a  detailed  history  of  the  proceedings 
instituted  by  defendant  in  the  district  court 
of  Oklahoma  county  to  recover  a  certain 
piece  of  valuable  real  estate  located  in  Okla- 
homa City.  The  ease,  or  some  phase  of  it, 
has  been  before  three  or  four  district  judges 
and  as  many  special  judges  and  referees, 
the  superior  and  county  judges  of  Oklahoma 
county,  and  the  regular  district  judge  and 
special  judge,  VV.  J.  Jackson,  of  the  district 
court  of  Cleveland  county,  and  finally 
reached  the  supreme  court,  where  the  judg- 
ment of  the  district  court  of  Cleveland 
county  was  reversed  and  a  new  trial  grant- 
ed. The  publication  charges  every  judge, 
sp(H>ial  or  regular,  and  the  referees  to  whom 
said  cause,  or  some  phase  thereof,  has  been 
referred,  with  a  conspiracy  to  judicially  rob 
the  defendant  of  the  piece  of  land  in  Okla- 
homa City,  and  in  furtherance  of  this  gen- 
eral conspiracy  he  charges  them  with 
bribery,  perjury,  and  other  crimes  and  mis- 
demeanors too  numerous  to  mention.  Final- 
ly, after  the  case  got  into  the  supreme 
court,  even  though  he  secured  a  reversal,  he 
takes  exception  to  the  action  of  the  supreme 
court  because  they  did  not  render  a  judg- 
ment in  his  favor  on  tlie  merits  of  the  ease, 
and  then  proceeds  to  accuse  them  with  brib- 
ery, forgery,  perjury,  and  other  serious 
charges.  The  publication,  upon  its  face,  is 
conclusive  of  the  falseness  and  malicious- 
ness of  the  statements  therein  contained.  It 
would  take  too  much  space  to  refer  to  the 
various  charges  contained  in  this  pamphlet, 
but  tht  following  paragraph  from  what  is 
styled  the  "Introductory"  in  the  publica- 
tion is  a  fair  index  to  the  contents  thereof : 
"And  I  know  from  a  bitter,  boycotted, 
persecuted  experience  that  not  only  the  su- 
preme court,  but  the  governor  (C.  N,  Has- 
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kell),  tke  attorney  genera),  four  district 
judges,  two  distriet  ckrks,  three  couaty 
attorneys,  and  other  county  and  state  offi- 
cials of  Oklahoma,  are  impure  and  guiHy 
of  many  high  crimes  and  miademeanors  in 
office  for  which  they  can  and  should  be 
drivwi  from  power  to  prison."  Upon  the 
trial  of  the  case  the  defendant  offered  no 
apology  for  the  publication  of  the  document, 
but  asserted  that  the  statements  therein 
contained  were  true.  This  assertion,  how- 
ever, was  made  in  his  pleadings,  and  not 
under  oath  in  open  court,  because  he  did 
not  see  proper  to  te«tify  in  his  own  behalf 
upon  the  hearing.  An  attorney  has  a  right 
to  criticize  the  courts  6f  this  state,  so  loog 
as  his  criticisms  are  made  in  good  faith 
and  in  respectful  language  and  with  no 
design  to  wilfullV  or  maliciously  misrepre- 
sent the  position  of  the  courts,  or  tend  to 
bring  them  into  disrepute  or  lessen  the  re- 
spect due  them.  Is  this  publication  a  criti- 
cism? Certainly  not.  It  is  a  wilful,  mali- 
cious, outrageous,  and  unwarranted  attack 
upon  the  integrity  of  the  courts  of  this 
state  and  the  judges  thereof,  with  the  sole 
and  only  purpose  of  creating  a  feeling  of 
ill  will  and  prejudice  against  the  courts 
of  this  state  and  lessening  the  respect  due 
them.  Freedom  of  speech  is  one  of  our 
boasted  guaranties  of  liberty;  but  even  this 
right  should  be  curbed  when  the  integrity 
of  the  corrts  is  wilfully  and  maliciously 
assailed.  The  court  has  the  inherent  right 
to  protect  itself  from  sucii  malicious  at- 
tacks, and  we  think  the  publication  of  this 
pamphlet  by  the  defendant  a  wilful  viola- 
tion of  his  duties  as  an  attorney  and  coun- 
selor  at  law,  ih  that  it  violates  that  part 
of  his  oath  as  an  attorney  which  provides 
that  he  shall  act  in  the  office  of  an  attorney 
according  to  his  best  learning  and  discre- 
tion, with  all  good  fidelity  as  well  to  the 
court  as  to  his  client. 

Our  statute  undertakes  to  limit  the 
grounds  upon  which  an  attorney  may  be 
suspended  or  disbarred,  and  one  of  these 
grounds  is  the  wilful  violation  of  any"  of 
the  duties  of  an  attorney  or  counselor.  ITie 
statute  also  in  a  general  way  defines  the 
duties  of  an  attorney,  but  it  in  no  sense 
attempts  to  define  and  set  out  all  of  the 
duties  of  an  attorney.  An  attorney  is  an 
officer  of  the  court,  and  as  such  it  is  his 
duty  not  merely  to  observe  the  rule  of 
courteous  demeanor  in  open  court,  but  also 
to  abstain,  out  of  court,  from  all  insulting 
language  and  offensive  conduct  toward  the 
judges  personally  for  tij^.  judicM  acts  4 
Cyc.  908.  The  oath  wi.  ^  ''^n  attor^^^.'  is 
required  to  take  befor^  (C^  perrnu.  /  t:o 
practise  law  in  the  ^o,  b^^'f  tbis  .,  ^^  ^^ 
not  simply  to  be  obe(fA^0  the  r>  ^^^ 
lion  and  lam  of  the ^h       t^  .  ^^  i^^Stit^' 


at  all  times  the  respect  due  the  courts  of 
justice  and  judicial  officers  ( Bradley  v.  Fish- 
er, 13  Wall.  335,  20  L.  ed.  646;  B«  Brcen, 
30  Nev.  164,  17  L.ILA.(N.S.)  572,  93  Pac. 
997) ;  and  for  a  violation  of  these  dutiea 
an  attorney  may  be  suspended  or  disbarred. 
Thie  defendant  in  this  cause  haa  not  shown 
the  proper  respect  due  the  coui'ts  of  this 
state  and  the  judges  thereof. 

In  the  petition,  above  referred  to,  which 
the  defendant  prepared  and  filed  in  the  dis- 
trict court  of  Oklahoma  county,  he  reiter- 
ates, to  a  very  large  extent,  the  contents  of 
the  pamphlet  or  hook,  and  in  fact  attaches 
the  pamphlet  to  the  petition  as  an  exhibit 
and  makea  it  a  pari  thereof,  and  asks  judg- 
ment against  the  defendants,  including  the 
district,  superior,  and  county  judges  of 
Oklahoma  county,  and  the  district  judge  of 
Cleveland  county,  and  the  members  of  the 
supreme  court  and  others,  for  $250^00.  It 
is  insisted  by  counsel  for  defendant  that  he 
cannot  be  suspended  or  disbarred  for  filing 
a  pleading  in  court  under  our  statutes.  This 
contention,  we  think,  is  correct,  tmt  we 
think  the  petition  and  the  exhibit  are  com- 
petent evidence  to  be  considered  along  with 
other  evidence  in  the  ease,  as  affecting  the 
defendant's  mental  and  moral  fitness  to  con- 
tinue to  practise  law  before  the  courts  of 
this  state.  He  certainly  did  not  expect  to 
recover  a  judgment  against  the  judges  of 
the  supreme  court  and  the  inferior  courts  of 
the  state.  Ue  evidently  sought  this  means 
to  harass  and  attack  the  courts  of  this  8tat4) 
and  the  judges  thereof  with  the  hope  that 
he  might  ereate  a  feeling  of  ill  will  and 
prejudice  against  them,  and  we  think  the 
pleading,  with  the  exhibit  attaehed  thereto, 
is  competent  evidence  upon  the  general 
charge  of  misconduct  and  moral  fitness  in 
the  specification  of  charges. 

The  supreme  court  of  this  state  has  ex- 
clusive power  to  admit  attorneys  to  prac- 
tise law  before  it  and  in  the  inferior  courts 
of  the  state;  and,  this  being  true,  it  has, 
independent  and  aside  from  the  statutory- 
grounds  of  disbarment,  the  inherent  power 
to  suspend  or  disbar  attorneys.     Ex  parte 
Wall,  107  U.  S.  265,  27  L.  ed.  662,  2  Sup. 
Ot.  Rep.  569;   Bradley  v.  Fisher,  13  Wall. 
335,  20  L.  ed.  646;   4  Cyc.  906;   Re  New- 
by,  76  Neb.  482,  107  N.  W.  850;  Re  Rob- 
inson, 48  Wash.  163,  15  L.R.A.(N.S.)    525, 
92  Pac.  929,  15  Ami.  Cas.  415;  Re  Wilson, 
79  Kan.  450,  100  Pac.  76;  Re  Durant,  80 
Conn.  140,  67  Atl.  497,  10  Ann.  Cas.  539; 
Re   Breen,   80   Nev.    164,    17    L.R.A.(X.S.) 
572,  93  Pac.  997;  Re  Ebbs,  150  N.  C.  44, 
19  L.R.A.(N.S.)  892,  63  S.  E.  190,  17  Ann. 
Cas.  592;  Re  Thatcher,  80  Ohio  St.  492,  89 
N.  E.  39;  Re  Egan,  22  S.  D.  355.  117  N. 
\V    874;   Danforth  v.  Egan,  23  S.  D.  43, 
13*9  Am.  St.  Rep,  1030,  119  N.  W.  1021,  20 
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Ann.  Cas.  418;  Underwood  t.  Com.  32  Ky. 
h.  Rep.  32,  105  S.  W.  161;  Re  Simpson,  9 
N.  D.  379,  83  N.  W.  541 ;  State  ex  rel.  Atty. 
Gen.  V.  Burr,  19  Neb.  593,  28  N.  W.  261; 
State  V.  Mosher,  128  Iowa,  82,  103  N.  W. 
105,  5  Ann.  Cas.  984. 

After  a  thorough  consideration  of  all  the 
testimony  in  this  case,  we  are  of  the  opin* 
ion  that  his  conduct  is  such  that  he  is  not 
a  fit  and  proper  person  to  practise  law  in 
the  courts  of  this  state,  and  that  his  license 
should  be  revoked. 

It  is  therefore  ordered,  adjudged,  and  de- 
creed by  the  court  that  the  license  of  the 
defendant  to  practise  law  before  this  court 
and  the  inferior  courts  of  this  state  be  and 
the  same  hereby  is  revoked,  and  that  the 
costs  in  this  case  be  taxed  against  the  plain- 
tiff. 

Jofanson  and  Zevely,  Special  Judges, 
concur. 

Burford,  Special  Judge,  dissenting: 
I  regret  that  I  am  unable  to  concur  in  the 
judgment  pronounced  by  the  majority  of 
the  court.  In  my  judgment  the  defendant 
Sullivan  is  not  a  fit  or  proper  person  to 
^^S^S^  in  the  practice  of  law  in  the  state  of 
Oklahoma,  but  I  cannot  come  to  the  con- 
clusion that  under  the  laws  in  force  in  this 
state  there  is  authority  for  disbarment. 

The  charges  against  defendant,  when  re- 
duced to  their  ultimate  conclusion,  charge 
him  with  being  mentally  and  morally  unfit 
to  engage  in  the  practice  of  law.  This 
charge  is  based  upon  the  publication  of  two 
certain  pamphlets  reflecting  in  the  most  bit^ 
ter  and  malicious  way  upon  the  various 
courts  of  this  state.  Sufficient  substance  of 
these  pamphlets  is  set  out  in  the  majority 
opinion  of  the  court.  Assuming  with  the 
court  that  the  publication  ef  these  pamph- 
lets within  the  period  of  limitation  and 
their  falsity  have  been  properly  established, 
I  yet  cannot  conclude  that  they  constitute 
proper  grounds  for  disbarment.  Section 
266  of  Snyder's  Statutes  (Comp.  Laws  1909) 
provides  in  part:  "The  following  are  suf- 
ficient causes  for  suspension  or  revocation: 
First,  when  he  has  been  convicted  of  a 
felony  under  the  laws  of  Oklahoma,  or  a 
misdemeanor  involving  moral  turpitude,  in 
either  of  which  cases  the  record  of  conviction 
is  conclusive  evidence.  Second,  when  he  is 
guilty  of  a  wilful  disobedience  or  yiolation 
of  any  order  of  the  court  requiring  him  to 
do  or  forbear  any  act  connected  with  or  in 
the  line  of  his  profession.  Third,  for  the 
wilful  violation  of  any  of  the  duties  of  an 
attorney  or  counselor:  Provided,  that  when- 
ever any  act  is  done  by  the  attorney  for  an 
honest  purpose  or  with  the  intent  to  dis- 
cover the  truth  in  some  matter  heretofore 
L.R.A.1915D. 


being  litigated  and  pending  in  any  tribunal 
at  the  time  the  acts  were  done,  or  to  pre- 
vent litigation,  th&k  they  shall  not  be 
groimds  for  revocation  or  suspension  of  the 
attorney's  license.  The  filing  of  any  plead- 
ing or  exhibit  in  court  shall  not  be  cause 
for  suspension  or  revocation  of  the  attor- 
ney's license,  but  may  be  punished  as  a 
contempt  and  according  to  the  laws  govern- 
ing proceedings  in  contempt  cases.  An  at- 
torney's license  shall  not  be  revoked  or 
suspended  for  any  cause  or  in  any  manner 
except  as  provided  in  this  chapter  of  the 
statutes  of  this  state  as  amended  by  this 
act."  It  is  not  charged  that  the  defendant 
has  been  convicted  of  a  felony  or  a  misde- 
meanor involving  moral  turpitude.  It  is 
not  charged  that  he  has  been  guilty  of  any 
wilful  disobedience  or  violation  of  any  order 
of  court.  The  charges,  therefore,  cannot  be 
brought  under  the  first  or  second  subdivi- 
sion of  the  statute.  Has  he  been  guilty 
under  the  third  subdivision,  to  wit,  of  any 
wilful  violation  of  the  duties  of  an  attorney 
or  counselor?  These  duties  are  specifically 
set  out  in  §  257  of  Snyder's  Statutes  (Comp. 
Laws  1909 )  as  follows :  ''  ( 1 )  It  is  the  duty 
of  an  attorney  and  counselor  while  m  the 
presence  of  the  courts  of  justice  or  in  the 
presence  of  judicial  officers  engaged  in 
the  discharge  of  judicial  duties,  to  maintain 
the  respect  due  to  the  said  courts  and  ju- 
dicial officers,  and  at  all  times  to  obey  all 
lawful  orders  and  writs  of  the  court.  (2) 
To  counsel .  and  maintain  no  actions,  pro- 
ceedings or  defenses,  except  those  which  ap- 
pear to  him  legal  and  just,  except  the  de- 
fense of  a  person  charged  with  a  public 
ofi'ense.  (3)  To  employ  for  the  purpose 
of  maintaining  the  causes  confided  to  him 
such  means  only  as  are  consistent  with 
truth  and  never  to  seek  to  mislead  the 
judges  by  any  artifice  or  false  statements 
of  facts  or  law.  (4)  To  maintain  inviolate 
the  confidence,  and,  at  any  peril  to  himself, 
to  preserve  the  secrets  of  his  client.  (5) 
To  abstain  from  all  offensive  personalities, 
and  to  advance  no  fact  pjejudicial  to  the 
honor  or  reputation  of  a  party  or  witness 
unless  required  by  the  justice  of  the  cause 
with  which  he  is  charged.  (6)  Not  tu 
encourage  either  the  commencement  or  con- 
tinuance of  an  action  or  proceeding  from 
any  motive  of  passion  or  interest.  (7) 
Never  to  reject  for  any  consideration  per- 
sonal to  himself  the  cause  of  the  defense- 
less or  the  oppressed."  I  cannot  conceive 
that  the  publication  of  a  pamphlet  outside 
of  court  which  makes  unwarranted  reflec- 
tions upon  the  courts  and  the  officers  there- 
of can  be  construed  to  come  under  any  of 
the  seven  subdivisions  of  the  duties  of  an 
attorney  as  specified  in  the  statute.  The 
defendant  has  perhaps  failed  to  maintain 
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the  respect  due  to  courts  and  judicial  of- 
ficers, but  this  failure  was  not  charged  or 
proven  to  be  in  the  presence  of  any  court, 
and  the  statute  specifically  limits  the  ap- 
plication of  such  language  to  conduct  in 
the  presence  of  judicial  officers.  The  ma- 
jority of  the  court  seem  to  place  the  alleged 
misconduct  of  the  defendant  under  the  sub- 
division "not  to  encourage  either  the  com- 
mencement or  continuance  of  an  action  or 
proceeding  upon  any  motive  of  passion  or 
interest."  I  cannot  agree  that  the  publica- 
tion and  circulation  of  this  pamphlet  en- 
couraged'the  oommenoement  or  continuance 
of  any  action  or  proceeding.  It  is  charged 
that  such  pamphlet  was  filed  in  the  district 
court  of  Oklahoma  county,  attached  as  an 
exhibit  to  a  pleading.  Section  266  expressly 
provides  that  the  filing  of  a  pleading  or  ex- 
hibit shall  not  be  cause  for  suspension  or 
revoeation  of  an  attorney's  license,  and  I 
cannot  conclude  that  the  publication  and 
circulation  of  this  pamphlet  outside  of 
court  would  in  any  way  have  affected  the 
commencement  or  continuance  of  any  action 
or  proceeding  whatsoever. 

I  am  forced  to  the  conclusion,  therefore, 
that  the  defendant's  conduct  does  not  con- 
stitute a  violation  of  any  of  the  duties  of 
an  attorney  as  prescribed  by  our  statutes, 
and  that,  therefore,  neither  of  the  three 
statutory  causes  of  disbarment  have  been 
proven  against  him.  Nor  can  I  agree  with 
the  court  that  the  inherent  power  exists  in 
the  supreme  court  to  disbar  an  attorney  foi 
other  than  the  grounds  laid  down  in  the 
statute.  Undoubtedly,  at  common  law,  in- 
herent power  existed  in  courts  of  record  to 
suspend  or  disbar  the  attorneys  practising 
before  such  court  when  the  power  of  admis- 
sion was  vested  in  the  court  exercising  the 
power  of  disbarment.  Undoubtedly,  at  com- 
mon law,  the  publication  of  a  false  and 
malicious  pamphlet  reflecting  upon  the 
courts,  as  does  the  one  in  the  case  at  bar, 
would  constitute  proper  grounds  for  disbar- 
ment. Perhaps  the  weight  of  authority  is 
to  the  effect  that,  where  statutes  have  been 
passed  merely  declaring  what  shall  be 
grounds  for  disbarment,  without  any  pro- 
hibition therein  contained,  the  courts  may 
continue  to  exercise  the  inherent  power  of 
disbarment  for  causes  other  than  those 
named  in  the  statute,  upon  the  principle 
and  assumption  that  the  grounds  named  by 
the  statute  are  not  intended  to  be  exclusive. 
But  our  statute  speoifie^jjy  provides  that 
**an  attorney's  liceDee  s|j-.jj  not  be  revoked 
or  suspended  for  any  c^^  or  in  any  man- 
ner except  as  provid^  "^  ^ijis  chapter  ^^ 
the  statutes  of  this  ^  ip  ^  amenw..  «•«- 
this  act"  I  hm  \hte!Tl>le  to  <j  ,  ^ 
single  adjudicated  c^  ^  ^^^  go^^  m  ^ 
as  to  bold  thateudi^^l  i  ^P^  may  k  ^^  f^l^ 
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aside  and  declared  invalid  and  the  court 
proceed  to  exercise  the  power  of  disbarment 
which  formerly  inhered  in  it*  A  few  cases 
touching  upon  this  subject  will  be  noted. 

In  the  case  of  Re  Lambuth,  18  Wash. 
478,  61  Pac.  1071,  cited  in  tlie  case  of  Re 
Robinson,  48  Wash.  153,  15  L.RA.(N.S.) 
525,  92  Pac.  929,  15  Ann.  Gas.  415,  the 
courts  speaking  of  the  power  of  disbarment, 
says:  "But  power  to  strike  from  the  rolls 
is  inherent  in  the  court  itself.  No  statute 
or  rule  is  necessary  to  authorize  the  punish- 
ment in  proper  cases.  Statutes  and  rules 
may  regulate  the  power,  but  they  do  not 
create  it."  If  the  statute  may  rc^^late  the 
power  of  this  court,  then  it  is  apparent  that 
the  legislature  has,  in  as  strong  language  as 
could  be  used,  limited  the  power  to  disbar 
to  the  causes  named  in  the  statute. 

In  Re  Peyton,  12  Kan.  404,  Judge  Valen^ 
tine  says  that  the  power  to  disbar  ^'is  a 
necessary  incident  to  the  proper  adminis- 
tration of  justice;  that  it  may  be  exercised 
without  any  special  statutory  authority, 
and  in  all  proper  cases,  unless  positively 
prohibited  by  statute.''  Here  the  judge, 
e\'en  while  asserting  the  inherent  power  of 
the  court,  recognizes  the  power  of  the  legis- 
lature to  prohibit  the  exercise  of  it. 

In  Re  Smith,  73  Kan.  743,  85  Pac.  584, 
the  supreme  court  of  Kansas,  in  declaring 
that  a  court  may  punish  for  causes  other 
than  those  enumerated  in  the  statute,  shows 
the  reason  of  the  rule:  "As  will  be  ob- 
served, the  statute  does  not  provide  that  the 
only  causes  for  which  the  license  of  an 
attorney  may  be  revoked  or  suspended  are 
those  specified  in  .  .  .  [the-  statute]  nor 
does  it  undertake  to  limit  the  common-law 
power  of  the  courts  to  protect  themselves 
and  the  public  by  excluding  those  who  are 
unfit  to  assist  in  the  administration  of  tbe 
law.  It  merely  provides  that  certain  causes 
shall  be  deemed  sufficient  for  the  revocation 
or  suspension  of  an  attorney's  lloense."  In 
this  state  the  legislature  has  prescribed  the 
only  causes  for  which  a  license  may  be  re- 
voked or  suspended. 

In  Re  Mills,  1  Mich.  392,  where  it  is  held 
that  the  statutory  grounds  are  not  exclu- 
sive, the  court,  in  discussing  the  statute, 
says:  "That  the  legislature  never  intended 
to  withhold  from  our  courts  the  exercise  of 
a  power  so  necessary  to  preserve  the  ad- 
ministration of  justice  from  pollution,  and 
the  public  from  imposition."  In  this  state, 
on  the  contrary,  the  legislature  has  express- 
ly said  that  it  intended  to  withhold  this 
power. 

In  Delano's  Case,  58  N.  H.  5,  42  Am.  Rep. 
555,  the  court  says  that  the  act  of  tbe  leg- 
islature was  not  intended  to  be  exclusive. 
In  State  v.  McClaugherty,  33  W.  Va.  250, 
10  S.  E.  407,  the  court  holds  that  the  statute, 
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there  in  force  is  applicable  only  to  a  pro- 
ceeding  for  disbarment,  whereas  the  proceed- 
ing being  considered  was  one  for  suspension. 

In  Bar  Asso.  of  Boston  v.  Greenhood,  108 
Mass.  169,  46  N.  £.  oQS,  the  court  holds 
that,  there  being  no  prohibition  in  the  stat- 
ute, the  grounds  therein  set  up  will  not  be 
held  to  be  exclusive. 

Similar  adjudications  may  be  found  in 
Sanborn  v.  Kimball,  64  Me.  140;  Serf  ass's 
Case,  116  Pa.  465,  9  Atl.  674;  State  ex  rel. 
Johnson  y.  G^bhardt,  87  Mo.  App.  542,  and 
others. 

In  no  case  which  I  have  been  able  to  ex- 
amine has  the  court  held,  in  tbe  face  of  a 
prohibition  such  as  is  contained  in  our  stat- 
ute, that  the  inherent  power  of  the  court  to 
disbar  continued.  On  the  other  hand,  in  Ex 
parte  Yale,  24  Cal.  243,  85  Am.  Dec.  62,  the 
court,  speaking  ol  attorneys  and  their 
duties,  said:  "The  manner,  terms,  and  con- 
ditions of  their  admission  to  practice,  and 
of  their  continuing  in  practice,  as  well  as 
their  powers,  duties,  and  privileges,  are 
proper  subjects  of  legislative  control  to 
the  same  extent  and  subject  to  the  same  lim- 
itations as  in  the  case  of  any  other  profes- 
sion or  business  that  is  created  or  regulat- 
ed by  statute." 

In  Re  Collins,  147  Cal.  13,  81  Pac.  222, 
the  court  said:  "Whatever  the  rule  may  be 
in  the  absence  of  statutory  regulations  as  to 
the  power  of  courts  to  deprive  attorney** 
of  their  license  for  causes  which,  in  the 
judgment  of  the  court,  may  warrant  that 
action,  we  are  satisfied  that,  when  the  leg- 
islature has  specified  the  acts  for  which  an 
attorney  may  be  disbarred  or  suspended,  the 
court  is  not  authorized  to  act  for  other 
causes,  or  warranted  in  invoking  an  asserted 
implied  power  to  amove  for  causes  not 
specified  in  the  statute ;  that  the  legislature 
has  the  power  to  regulate  the  causes  for 
which  a  disbarment  or  suspension  of  an  at- 
torney may  be  had ;  and  that  the  courts  are 
boimd  by  this  regulation  and  the  limitation 
it  imposes.*' 

In  Re  Eaton,  4  X.  D.  514,  62  N.  W.  597, 
the  court  said :  "Where  the  statute  enumer- 
ates grounds  for  disbarment  of  an  attorney, 
no  other  ground  can  be  considered  by  the 
court." 

To  the  same  effect  is  Ex  parte  Scbenck,  65 
N.  C.  353;  State  v.  Byrkett,  4  Ohio  Dec.  89; 
Ex  parte  Smith,  28  Ind.  47;  Kane  v.  Hay- 
wood, 66  N.  C.  1;  Ex  parte  Trippe,  66  Ind. 
531. 

Both  under  principle  and  authority  I  am 
unwilling  to  concede  the  power  of  this  court 
to  sweep  aside  the  specific  language  of  the 
legislature  acting  upon  a  matter  which  I 
believe  to  be  within  its  power.  It  is  to  be 
regretted  that  such  a  law  is  upon  our  stat- 
ute books ;  but»  finding  ft  there,  in  my  judg< 
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,  ment  the  courts  must  leave  the  remedy  to 
the  people  and  the  legislature,  rather  than 
to  their  own  power.  Even  uibder  the  statute 
as  it  exists,  the  facts  allied  in  the  petition 
for  disbarment  constitute  a  crime  of  which 
the  defendant  might  regularly  have  been  in- 
dicted and  convicted,  and  such  conviction 
would  have  operated  as  a  concluaive  ground 
for  disbarment  in  this  court. 

I  am  therefore  forced  to  dissent  from  the 
judgment  of  the  court  that  the  defendant  be 
disbarred. 

Hubbell,  Special  Judge,  concurs  in  dis- 
sent. 

A  petition  for  rehearing  having  been  filed, 
Zevely,  Special  Chief  Justice,  on  November 
22,  1912,  handed  down  the  following  opin- 
ion: 

The  respondent  was  tried  before  this  oourt 
composed  of  five  epecial  justices  upon  tbe 
charge  of  uttering  a  document  defamatory 
of  and  grossly  disrespectful  to  the -five  r^u- 
lar  justices  of  this  court.  He  was  iMijudged 
guilty  and  disbarred  from  practice^  ana  he 
now  files  an  application  for  rehearing  based 
on  13  several  grounds,  which  will  be  dis- 
cussed Seriatim. 

1  and  9.  It  is  contended  by  respondent 
that  his  right  to  practise  his  profession  as 
an  attorney  is  property,  and  that  under  the 
due  process  of  law  provision  of  the  Consti- 
tution he  could  not  be  deprived  of  such 
property  without  a  jury  trial.  Conceding 
for  the  sake  of  argument,  without  deciding 
that  this  professional  capacity  is  property, 
a  jury  is  not  indispensable  in  a  trial  for 
disbarment.  That  he  is  not  entitled  to  a 
jury  has  been  expressly  decided  by  the 
highest  authority,  which  we  are  content  to 
follow.  Kx  parte  Wall.  107  U.  S.  265,  288, 
27  L.  ed.  652,  562,  2  Sup.  Ct.  Rep.  569; 
Davis  v.  SUte,  92  Tenn.  643,  23  S.  W.  G2; 
People  ex  rel.  Moses  v,  Goodrich,  79  111. 
148;  Re  Shepard,  109  Mich.  633,  67  N.  W. 
972.  Nor  are  we  aware  of  any  authority  in 
conflict  with  this  view. 

2  and  3.  If  the  bar  commission  is  not  a 
legal  entity,  its  relator,  Ben  Williams,  must 
be  deemed  sole  complainant.  As  he  is  a 
natural  person,  capable  of  making  the  com- 
plaint, it  is  immaterial  whether  he  or  the 
bar  commission  is  to  be  deemed  the  com- 
plainant. But  this  is  not  technically  a  suit 
by  the  complainant;  the  only  purpose  of  re- 
quiring a  complainant  at  all  is  to  have  a 
moral  sponsor  for  the  charges  who  shall  be 
responsible  for  costs  if  cast  therefor.  Nor 
is  it  material  whether  the  committee  pre- 
senting the  charges  had  authority  to  present 
them  from  any  other  perscm  or  body.  Fair- 
field County  Bar  v.  Taylor,  60  Conn.  14, 
13  I4.R.A.  769,  22  Atl.  442.     In  that  case 
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the  court,  by  Andrews,  Ch.  J.,  said:  "It 
was  the  duty  of  the  attorneys,  ii  they  knew 
of  unprofessional  conduct  by  the  appellant 
or  any  other  attorney,  to  bring  it  to  the  at- 
tention of  the  court.  An  appointment  by 
the  bar  to  do  that  which  it  was  their  duty  to 
do  without  any  appointment  could  give 
them  no  added  authority.  Nor  was  any 
such  appointment  necessary  to  give  the 
court  jurisdiction.  The  court  might  sum- 
mon the  appellant  to  a  hearing  upon  any 
information  it  had  that  it  deemed  worthy 
of  credit,  whether  it  came  from  lawyers  or 
laymen.  The  manner  in  which  the  proceed- 
ing should  be  conducted,  so  tliat  it  be  with- 
out oppression  or  injustice,  was  for  the 
court  itself."  Ex  parte  Wall,  107  U.  S. 
265,  27  L.  ed.  552,  2  Sup.  Ct.  Rep.  569. 

4.  It.  is  complained  that  the  supreme 
court  does  not  appear  to  have  ordered  the 
illing^  of  the  charges.  There  is  no  merit  in 
this  contention  especially  at  this  late  day. 
The  court  has  taken  Jurisdiction  of  the 
charges  and  had  a  trial,  yvhich  is  a  ^ulBcient 
authorization  for  all  practical  purposes. 
The  lack  of  a  prior  formal  authorization 
works  no  prejudice  to  defendant,  even  if 
one  was  necessary,  which  "we  do  not  decide. 
If  this  objection  is  worthy  of  consideration 
at  all,  it  should  have  been  interposed  in 
limine, 

5  and  6.  These  groimds  complain  that  the 
complaint  is  brought  by  Ben  Williams  on 
behalf  of  the  bar  commission,  and  that  the 
oharges  are  sworn  to  by  one  Stringer.  It  is 
not  essential  to  jurisdiction  to  hear  this 
case  that  the  original  petition  sliould  be 
sworn  to.  Even  if  necessary  to  be  sworn  to, 
the  oath  of  Stringer  was  enough,  though 
upon  information  and  belief.  Re  Shepard, 
109  Mich.  633,  67  N.  W.  972.  Nor  was  the 
objection  asserted  in  limine,  as  it  should 
have  been  to  be  available. 

7.  The  contention  that  the  guilt  of  the 
respondent  should  be  proven  beyond  a  rea- 
sonable doubt,  as  in  criminal  cases,  is  not 
sound.  '^In  the  case  of  £x  parte  Wall, 
supra,  the  Supreme  Court,  in  speaking  of 
this  question,  said:  'The  proceeding  is  in 
its  nature  civil,  and  collateral  to  any  crim- 
inal prosecution  by  indictment.  The  pro- 
ceeding is  not  for  the  purpose  of  punish- 
ment, but  for  the  purpose  of  preserving  the 
courts  of  justice  from  the  official  ministra- 
tion of  persons  unfit  to  practise  in  them.' 
In  the  case  of  People  ex  rel.  Shufeldt  v. 
Barker,  56  III.  299,  the  supreme  court  of 
that  state,  with  reference  to  such  a  pro- 
ceeding, said:  'The  respondent,  in  express 
terms,  denies  the  charge  exhibited  against 
him,  and  to  overcome  thiB  express  denial 
there  ought  to  be  req^j^ed  nsore  than  a 
mere  preponderance  of  ^^jdence.  A  aharge 
•  so  grave  in  its  char^Qf  mid  Bo  f^*.!  jn 
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its  consequences,  ought  certainly  to  be 
proved  by  what  the  law  denominates  a 
clear  preponderance  of  the  evidence.'  Those 
courts  recognize  in  this  rule,  as  we  believe,  . 
that  the  proceeding  is  a  civil  one,  and  not  a 
criminal  one."  Re  Brown,  2  Okla.  590,  39 
Pac.  469. 

8  and  12.  Nor  is  the  offense  with  which 
respondent  was  charged  barred  by  limita- 
tions. Wliile  there  may  be  some  classes  of 
offenses  which  may  be  barred  by  limitations, 
this  is  not  one  of  them.  In  speaking  of  a 
similar  charge  against  an  attorney  for  dis- 
respectful conduct  towards  the  court,  the 
supreme  court  of  California  said:  ''As  to 
the  objection  made  that  the  offenses  charged 
are  barred  by  the  statute  of  limitations,  it 
appears  that  the  acts  complained  of  were 
committed  some  three  years  since.  W'e  do 
not  understand  that  a  charge  of  this  kind 
can  be  barred  by  the  rtatute  of  limitations, 
or  that  it  should  be,  under  any  circumstan- 
ces. The  fullest  opportunity  should  be  given 
to  investigate  the  conduct  of  an  attorney 
who  is  charged  with  a  violation  of  his  du- 
ties as  such;  and  while. this  court  might  not 
be  willing  to  disbar  or  suspend  an  attorney 
if  it  appeared  that  there  had  been  unrea- 
sonable delay  in  the  presentation  of  the 
charges,  so  that  a  fair  opportunity  could 
not  be  had  for  procuring  the  witnesses  and 
meeting  the  accusation,  we  are  not  prepared 
to  say  as  a  matter  of  law  upon  this  de- 
murrer that  the  accusation  is  barred  cither 
by  the  express  terms  of  the  statute  of  limi- 
tations   or    by    analogy."      Re    Lowenthal, 

78  Cal.  427,  21  Pac.  7.  This  court  in  the 
case  of  Re  Mosher,  24  Okla.  61,  24  L.RA. 
(N.S.)  630,  102  Pac.  706,  20  Ann.  Cas.  209, 
quoted  the  language  of  the  California  court 
with  approval  when  discussing  the  identical 
statute .  of  limitations  now  invoked  by 
respondent. 

There  has  not  been  cited  to  us,  and  we 
doubt  that  there  can  be  found,  any  author- 
ity sustaining  a  plea,  of  statute  of  limita- 
tions to  a  proceeding  for  disbarment  irpon 
charges  of  conduct  disrespectful  to  the 
court.  The  authorities  rather  sustain  the 
contention  that  the  courts  have  inherent 
power  to  protect  their  own  dignity  and 
enforce  respect  and  punish  disrespect  from 
the  attorneys  practising  therein.  Re  Brown, 
supra;    People  ex  rel.  Moses  v.   Goodrich. 

79  IlL  148;  Beene  v.  State,  22  Ark.  157. 
"It  is  a  general  rule  that  the  legislature 
is  powerless  to  interfere  with  the  jurisdic- 

I  tion,  functions,  or  judicial  powers  conferred 
by  the  Constitution  upon  a  court,  nor  can 
it  diminish,  enlarge,  transfer,  or  otherwise 
infringe    upon    the   same."      11    Oyc.    706. 

I'  "While  the  statutes  of  many  of  the  states 
authorize  the  suspension  or  removal  of  at- 
torneys upon  specified  grounds,  it  has  gen- 
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erally  been  held  that  such  statutes  do  not 
restrict  the  general  powers  of  the  court 
over  attorneys,  who  are  its  officers,  and  that 
they  may  be  removed  for  other  than  statu- 
tory grounds."     [4  Cyc.  906.] 

Our  own  Constitution  emphasizes  tlie  in- 
dependence of  the  three  great  departments 
of  government,  each  from  the  other,  by 
§  1  of  article  4,  reading  as  follows:  '^See- 
tlon  1.  The  powers  of  the  government  of 
the  state  of  Oklahoma  shall  be  divided  into 
three  separate  departments:  The  legisla- 
tive, executive,  and  judicial;  and  except  as 
provided  in  this  Constitution,  the  legisla- 
tive, executive,  and  judicial  departments  of 
government  shall  be  separate  and  distinct, 
and  neither  shall  exercise  the  powers  prop- 
erly belonging  to  either  of  the  others."  It 
may  be  difficult  to  lay  down  any  general 
rule,  applicable  to  all  cases,  defining  the 
exact  boundaries  between  the  power  of  the 
courts  established  by  the  Constitution  and 
the  power  of  the  legislature  with  reference 
to  the  admission  to  practice  and  disbarment 
of  attorneys,  who  are  officers  of  the  courts. 
There  may  be  a  broad  field  of  operation  for 
proper  legislative  enactment  upon  this  sub- 
ject without  encroaching  upon  the  inherent 
powers  of  the  court  to  protect  its  own  dig- 
nity from  contemptuous  assault.  The  leg- 
islature, in  creating  statutory  offenses  mer- 
iting disbarment,  may  conceivably  proscribe 
proper  rules  of  limitation,  especially  in 
courts  of  statutory  creation.  Without  at- 
tempting to  decide  anything  but  the  pend- 
ing case,  we  lay  down  the  principle  that  the 
legislature  has  no  power  to  fix  a  limitation, 
either  as  to  time  or  upon  the  power  of  this 
court,  that  could  be  set  up  in  bar  of  this 
prosecution.  It  would  be  intolerable  if  the 
attorneys,  who  are  ofiicers  of  the  court, 
could  treat  the  court  with  pronounced  dis- 
respect and  be  immune  from  disbarment  by 
reason  of  the  lapse  of  short  time  or  other 
technicality.  This  court  is  established  by 
one  Constitution,  and  it  is  not  competent 
for  the  legislature  to  abolish  it  directly  or 
indirectly,  nor  can  it  take  away  from  this 
court  those  powers  which  inhere  in  similar 
courts  at  common  law  and  which  vested 
in  it  by  virtue  of  its  very  establishment 
by  the  Constitution.  If  it  were  competent 
for  the  legislature  to  enact  that  such  of- 
fenses could  not  be  punished  by  disbarment 
after  one  year,  they  could  put  a  limitation 
of  one  day  as  well,  and  thus  practically 
abolish  the  inherent  power  of  the  court  to 
protect  itself  from  further  assaults  by  dis- 
respectful practitioners.  We  cannot  admit 
that  the  legislature  has  power  to  encroach 
upon  the  inherent  constitutional  powers  of 
this  court,  and  are  persuaded  that  by  the 
enactment  of  the  act  of  limitation  invoked 
in  this  case  the  legislature  had  no  indention 
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of  giving  the  statute  sudi  an  application  as 
would  so  encroach. 

Even  if  the  legislature  had  the  power  and 
intended  the  act  of  limitation  to  apply  to 
charges  of  disbarment  for  conduct  disre- 
spectful to  the  <*ourt8,  it  may  well  be  doubt- 
ed whether  it  would  apply  in  the  present 
case.  The  act  complained  of  was  a  case 
of  the  publication  of  a  document  in  its 
nature  grossly  libelous  of  the  regular  mem- 
bers of  this  court.  So  long  as  the  docu- 
ment remained  in  circulation,  it  was  a  con- 
tinuous olTense  against  the  dignity  of  this 
court,  and  the  oflfcnse  cannot  be  said  to  be 
ended  within  the  meaning  of  an  aet  of  limi- 
tation so  long  as  it  is  outstanding,  unsup- 
pressed,  and  unatoned  for.  The  first  utter- 
ance of  the  offeusive  matter  may  constitute 
olTense  sufficient  to  merit  punishment,  but 
its  continuous  remaining  in  the  state  of 
offense  ia  none  the  less  an  affront  to  the 
dignity  of  the  court.  It  would  be  possible, 
if  defendant's  contention  is  correct,  to  give 
wide  circulation  in  remote  localities  to  a 
libelous  document  grossly  disrespectful  to 
the  court  which  might  impair  the  usefulness 
of  the  court,  and  yet  not  be  punishable,  be- 
cause not  brought  to  the  court's  attention 
within  the  short  period  of  limitation.  The 
affront  to  the  court's  dignity  and  the  ten- 
dency to  impair  its  usefulness  and  to  weak- 
en the  confidence  of  the  people  in  it  by 
means  of  the  libel  takes  place  whether  the 
court  knew  of  it  or  not,  and  the  power  of 
the  court  to  protect  itself  from  such  in- 
dignities should  not  be  made  to  depend 
upon  the  fact  or  quickness  of  discovery  of 
it.  The  court  should  not  tolerate  at  its 
bar  anybody  who  is  now  disrespectful  or 
has  at  any  time  in  the  past  been  guilty  of 
disrespectful  conduct  not  fully  excused  or 
punished. 

For  the  reasons  just  stated,  we  must 
also  overrule  the  contention  that  the  court 
is  limited  in  its  disciplinary  power  to  the 
grounds  and  remedies  indicated  by  statute. 
The  statutory  provisions  arc  wise,  but  are 
merely  cumulative,  and  do  not  impair  the 
inherent  constitutional  power  of  the  court 
to  deal  with  such  contempts  in  a  proper, 
though  nonstatutory,  way.  In  Wyoming  an 
attorney  was  charged  with  applying  vile 
epithets  to  the  court  out  of  its  hearing,  and 
the  defendant  wa»  disbarred.  The  court,  per 
Lacey,  Ch.  J.,  said:  "Our  statute  provides 
that  this  court  *may  revoke  or  suspend  the 
license  of  any  attorney  or  counselor  at  law 
to  practise  therein,  .  .  .  fifth,  for  the 
wilful  violation  of  any  of  the  duties  of  at- 
torney  or  counselor.'  The  statute  does  not 
define  the  duties  of  an  attorney  or  counselor. 
We  have  also  a  general  statute  adopting 
the  'common  law  of  England,  as  modified  by 
judicial  decisions,'  and  expressly  providing 


STATE  BAR  COMMISSION  ex  rel.  WILLIAMS  v.  SULUVAN.     1229 


that  that  common  law  'shall  be  considered 
as  of  full  force  until  repealed  by  legislative 
authority.*  Comp.  Laws,  p.  193,  §  1.  The 
duties  of  an  attorney  in  this  territory  are 
therefore  the  same  as  under  the  common 
law,  his  first  duty  being  to  the  court  of 
which  he  is  an  officer.  /The  obligation 
which  attorneys  impliedly  assume,  if  they 
do  not  by  express  declaration  take  upon 
themselves,  when  they  are  admitted  to  the 
bar,  is  not  merely  to  be  obedient  to  the  Con- 
stitution and  laws,  but  to  maintain  at  all 
times  the  respect  due  to  courts  of  justice 
and  judicial  officers.  This  obligation  is  not 
discharged  by  merely  observing  the  rules 
of  courteous  demeanor  in  open  court,  but  it 
includes  abstaining  out  of  court  from  all 
insulting  language  and  offensive  conduct 
towards  the  judges  personally  for  their  ju- 
dicial acts.'  Bradley  v.  Fisher,  13  Wall. 
335,  at  page  355,  20  L.  ed.  646,  652.  The 
fountain  of  the  power  of  the  courts  to 
remove  attorneys,  as  exercised  at  common 
law,  is  Stat,  4  Henry  IV.,  chap.  18,  which 
is  as  follows:  'And  if  any  such  attorney 
be  hereafter  found  notoriously  in  any  de- 
fault of  record  or  otherwise  he  shall  for- 
swear the  court  and  never  after  be  received 
to  make  any  suit  in  any  court  of  the  King. 
They  that  be  good  and  virtuous  and  of 
good  fame  shall  be  received  and  sworn  at 
the  discretion  of  the  justices,  and,  if  they 
are  notoriously  in  default,  at  discretion  may 
be  removed  upon  evidence  either  of  record 
or  not  of  record.'  It  seems  to  us  that  the 
power  to  remove  under  our  statute,  and 
the  causes  sufficient  for  removal,  are  as 
broad  and  comprehensive  as  at  common  law. 
Further,  so  far  as  questions  now  arising 
in  this  case  are  concerned,  there  is  nothing 
in  our  statute,  either  expressly  or  by  im- 
plication, repealing  the  common  law.''  Re 
Brown,  3  Wyo.  121,  4  Pac.  1085,  1087,  1088. 
10.  In  this  tenth  ground  for  the  motion 
for  rehearing  defendant  says:  "That  the 
record  and  undisputed  evidence  in  this  case 
shows  that  defendant  was  arrested  for  libel- 
ing the  courts  and  judges  here  complained 
of  and  in  the  book  here  complained  of,  and 
his  case  was  set  for  trial  before  a  jury  on 
October  11,  1910,  in  the  county  court  of 
Oklahoma  county,  and  these  courts  and 
judges  by  their  attorney  came  into  court 
on  the  day  of  trial,  and,  against  the  protest 
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of  the  defendant,  dismissed  the  cases,  .  .  . 
and  we  submit  that  these  courts  and  judges 
having  elected  their  remedy  and  voluntarily 
abandoned  it,  this  proceeding  should  be  dis- 
missed." It  must  be  manifest  that  no  other 
courts  or  attorneys  could  make  an  "elec- 
tion" that  would  deprive  this  court  of  its 
inherent  disciplinary  power  to  purge  its 
rolls  of  attorneys  of  unworthy  members,  nor 
can  it  be  seriously  contended  that  this  court 
made  or  estopped  itself  by  an  appearance 
(if  such  can  be  imagined)  in  the  nisi  prius 
court  referred  to.  It  appears  that  the 
charge  in  the  court  referred  to  was  a  simple 
charge  of  criminal  libel  upon  which  defend- 
ant could  have  been  punished  on  proof  of 
guilt,  without  impairing  the  power  of  this 
court  to  disbar  him.  In  the  dismissal  of 
the  criminal  charge  in  the  nisi  prius  court 
defendant  was  more  fortunate  than  deserv- 
ing. 
I  11.  The  defendant's  eleventh  contention 
I  is  highly  technical  and  without  merit. 
Though  the  court  sustained  a  motion  to 
make  allegations  more  definite  and  certain, 
the  allegations  which  were  the  subject-mat- 
ter of  the  motion  were  not  abandoned  or 
thereby  put  out  of  court.  Defendant's  fail- 
ure to  insist  upon  compliance  therewith 
operated  as  a  waiver  thereof.  It  is  evident 
that  the  defendant  was  not  misled  or  prej- 
udiced by  any  obscurity,  indefiniteness,  or 
uncertainty  therein,  and  he  points  out  none 
such  in  the  motion  for  rehearing. 

13.  Respondent  objects  that  he  was  not 
present  when  the  decision  of  this  court  was 
rendered.  He  was  within  the  jurisdiction 
of  the  court,  and  it  was  his  duty  to  attend 
upon  it.  There  is  no  law  requiring  special 
notice  to  him  that  the  court  will  render  a 
judgment  in  his  case.  He  has  every  right 
he  would  have  had  were  he  present,  and  is 
not  injured  even  by  his  own  neglect  to  be 
present.  He  also  complains  that  only  two 
of  the  five  special  justices  were  "present  and 
concurring  when  said  decision  was  handed 
down."  The  fact  is,  and  the  record  shows, 
that  a  quorum  of  the  court  was  present  and 
concurring  in  the  decision  at  its  rendition. 
Neither  law  nor  custom  require  a  majority 
of  the  court  to  announce  a  decision  in  cho< 
rus.  This  objection  is  obviously  without 
merit. 
The  application  for  rehearing  is  overruled. 
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Transaction  of,  under  assumed  name, 
see  Namb. 

By-la^ra. 

Of  insurance  company,  see  Iksitbancs. 

Carriers. 

Liability  of  a  carrier  for  injury  or  dam- 
age Inflicted  by  an  animal  which 
escapes  from  Its  custody  or  control 

Liability  of  a  carrier  for  injury  to 
passenger  by  latent  defect  in  car 

Sudden  stopping  of  train  in  an  emer- 
gency aa  negligence  toward  passen- 
ger 

Duty  and  liability  to  passenger  who 
boards  a  train  that  does  not  stop 
at   his    destination 

LiaMUty  of  carrier  In  respect  of  prop- 
erty which  it  accepts  Improperly 
packed  or  crated 

Burden  of  proof  when  the  defense  in 
an  action  to  recover  for  loss  or  In- 
Jury  to  goods  during  carriage  is  act 
of  God  or  vi9  major 

Presumption  and  burden  of  proof  as  to 
carrier's  negligence  or  lack  of  negli- 
gence in  case  of  contract  limiting  Its 
liability 

Power  to  require  establishment  of 
union    station 

Power  to  compel  change  of  location  of 
railroad  station 

Oliattel  mortsase. 

Priority  of  Hen  for  services  on  per- 
sonal property  over  prior  chattel 
mortgage 

Civil  riari&ts. 

Validity  of  segregation  statute  or  or- 
dinance prohibiting  persons  of  dlf- 
crent  race  or  color  from  living  in 
same  locality 

Colleetlons. 

By  bank,  see  Banks. 
L.R.A.1915D. 


564 


305 


368 


705 


1077 


547 


644 


98 


91 


1149 


684 


Commeree. 

Attachment  or  garnishment  of  foreign 
railroad  car 

Compensation. 

Of  corporate  officers,  see  Corpobations. 

Compalsory   edncatlon. 

See  Schools. 

Condemnation. 

Of   property,   see   Eminent   Dohain. 

Conditions. 

In  insurance  policy,  see  iMsOKANCft. 


ConspiracT* 

Indictment,  of  woman  transported  In 
violation  of  the  white  slave  traffic 
act,  for  conspiracy  to  violate  tlie  laws 
of  the  United   States 

Constltntlonal  iavr. 

Power  to  prohibit  the  keeping  of  in- 
toxicating liquor  irrespective  of  a^y 
intention  to  sell  it  in  violation  of 
law 

Validity  of  statute  or  regulations  af- 
fecting right  to  practise  dentistry  of 
one  who  has  practised  in  another 
state 

Constitutionality  of  statute  requiring 
preliminary  apprenticeship  or  experi- 
ence for  railroad  employees 

■ 

Conteni.pt. 

Misconduct  toward  witness  as  contempt 
of  court 

Right  of  bank  officer  or  employee  to  re- 
fuse to  disclose  state  of  depositor^ 
account 

Contracts. 

Limiting  liability  of  carrier,  tree  Cak- 

BIKBS. 

Effect  of  duress  on  validity  of,  see 
Duress. 

Of  married  woman,  see  Hcsband  and 
Wife. 

Combinations  between  persons  or  corpo- 
rations in  r^tralnt  of  trade,  see 
Monopoly  and  Combinations. 

Specific  performance  of,  see  SpBciFKr 
Pb'bformance. 

Right  to  accept  offer  after  submitting 
counter  proposition 

Promise  of  marriage  as  within  statutes 
of  frauds  as  to  contracts  not  to  be 
performed  within  a  year 

Validity  of  contracts  made  by  individu- 
al or  partnership  under  an  assumed 
name  In  violation  of  statute 

Typewritten  matter  as  written  or  as 
printed     matter     within     rule     that 
written    shall    prevail    over    printed 
provisions  In  case  of  conflict 

Contribution    and    indemnity. 

Between  sureties,  see  Principal  and 
Surety. 
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Corporatlonfl. 

Is  officer  or  employee  of  corporation 
chargeable  with  its  knowledge  of  in- 
firmities in  commercial  paper,  por- 
cliased  from  it  1099 

Rigbt  of  directors  to  vote  bonus  to 
officers  as  compensation  for  servioeB    632 

Liability  of  directors  under  statute  par- 
poirting  to  make  them  liable  for  con* 
tracting  debts  in  excess  of  a  fixed 
limit  1028 

Fraud  as  a  ground  of  release  from 
subscription  to. stock  after  insolYeney 
of  corporation  792 

Specific  performance  of  contract  for 
sale  of  stock  In  oorporatJon  800 

Delivery  of  certificate  of  stock  with- 
out indorsement  or  transfer  on. 
books  788 

Right  of  miaortty  stoektolder  to  com- 
pel corporation  to  take  into  its  own 
name  stock  in  another  corporatlos 
which  it  is  carrying  in  the  names  of 
others  1128 

Right  of  stockholder  In  mutual  irriga- 
tion   company    to    maintain    action- 
against   the   company   for-  negligent 
failure  to  furnish  water  292 

Accretions  in  value  of  corporate  assets 
as  basis  of  dividends  1052 

Liability  of  foreign  oorporatlon  which 
has  complied  with  conditions  of  do- 
ing business  in  state  to  attachment 
as   nonresident  '  -118 

Counties. 

Right  of  state  to  authorize  or  direct 
diversion  of  county  funds  to  purpose 
other  than  that  for  which  collected    274 

Courts. 

Contempt  of,  see  Cont£mpt. 

CoTenantA.  • 

In  lease,  see  Landlord  and  Tenant. 

Criminal  law. 

See  also  Addltert  :  Burglabt  ;  Homi- 
cide; Prostitdtion. 

Indictment,  of  woman  transported  In 
Tiolation  of  the  white  slave  act,  for 
conspiracy  to  violate  the  laws  of  the 
United  States  281 

Waiver  of  presence  of  nccnsed  at  time 
of  receiving  verdict  upon  trial  for 
felony  817 


CrosslniTS* 

Accidents    at    railroad    crossings,    see 
Railroads. 

Curtesy. 

Rights  of  husband  as  x^ofoit  by   the 
curtesy  initiate 


Condition  of  place  of  imprisonmant  and 
treatment  while  in  custody  as  ele- 
ments of  damages  in  action  of  mali- 
cious prosecution  or  false  Imprison- 
ment 821 


754 


Automobile  as,  sets  AuTOHOi^iLBS. 

Debtor  and  creditor. 

Sale  of  real  estate  in  state  other  than 
decedent's  domicil  to  pay   debts 

BfTeet  of  intermarriage  between  debtor 
and  creditor  upon  the  indebtedness     1128 

Decedents. 

Administration  of  estates  of,  see   Bx- 

BCDT0R8  AND    ADMINISTRATORS. 


996 


Damaires. 

Right  to  compmsath^ 
buUding   Uken  In 
proceedlogs 
h,B.AA915D. 


Declarations. 

Admissibility    in    evidence,    see    Evx- 

DBNCB, 

Deed*. 

Effect  of  deed  on  one  who  signs,  but  Is 
not   named   in.    It  198 

Meaning  and  effect  of  term  "lend*'  or 
'*loan*'  employed  in  a  deed  or  will       498 

Dentists. 

Validity  of  statute  or  regulations  af- 
fecting right  to  practise  dentistry  of' 
one   who    has    practised    in   another 
state  538 

Deposit. 

In  bank,  see  Banks. 

Depot. 

See    Carriers. 

Descent  and  distribution. 

Admissibility  df  declarations  of  rela- 
tives of  claimant  upon  the  Issue  of 
his  relationship  or  heirship  to  dece- 
dent 216 

Directors. 

Of  corporation,  see  Corporations. 

Disbarment. 

Of  attorney,  see  Attorneys. 

Discrimination. 

By  public  service  corpoj:ation,  see. Pub* 
Lie  Service  Corporations. 

Dividends. 

On  corporate  stock,  see  Corporations. 

Divorce  and  separation. 

Effect  of,  on  rights  of  beneficiary  under 
insurance  policy  or  benefit  certificate     130 

Character  of  residence  essential  to  give 
Jurisdiction    in   divorce   proceedings       852 

Dnress. 

Contracts  procured  by  threats  of  prose- 
cution of  a  relative  1118 


I  sSAsenients. 

Tax  Bftl^  as  cutting  off  easement 

78 


1115 
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368 


843 


492 


935 


467 


644 


547 


Slectric  llirlftta. 

Right  of  electric  light  company  to  dis- 
criminate between  conatimers  as  to 
rates 

Bmersency* 

Sudden  stopping  of  train  ta  an  emer- 
gency as  negligence  toward  passenger 

Bmlnent    domain. 

Right  of  railroad  company  to  compen- 
sation for  the  crossing  of  its  track, 
where  it  Intersects  a  street  or  high- 
way, by  an  electric  road 

Right  to  compensation  for  fixtures  in 
building  talcen 

Bstoppel. 

Right  of  banlc  to  contradict  entries  in 
its  books  or  statements  in  public  re- 
ports 

Right  of  lessor  to  maintain  an  action 
for  possession  against  his  covenant 
not  to  disturb  lessee's  possession 
when  the  covenant  is  repugnant  to 
the  estate  granted 

ETidence. 

Presumption  and  burden  of  proof  as  to 
carrier's  negligence  or  lack  of  negli- 
gence in  case  of  contract  limiting  its 
liability 

Burden  of  proof  when  the  defense  in 
an  action  to  recover  for  loss  or 
injury  to  goods  during  carriage  Is  act 
of  God  or  vis  major. 

Admissibility  of  declarations  of  rela- 
tives of  claimant  upon  the  Issue  ot 
his  relationship  or  heirship  to  dece- 
dent 

Declarations  explaining  why  person  in- 
jured or  killed  was  at  place  of  acci- 
dent as  res  gestw 

Evidence  as  to  results  of  use  of  sub- 
stance upon  issue  as  to  breach  of 
warranty  as  to  ingredients 

Exclae. 

See  License. 

Bxecmtlon. 

Exemption  from,  see  Exemptions. 

Execatom  and  adntlntstrntorfl. 

What   assets   will   give   Jurisdiction   to 

appoint  administrator 
Sale  of  real  estate  in  state  othef  than 

decedent's  domicll  to  pay  debts 
Allowance  to  executor   de  son   tort  of 

disbursements  or  payments 

Exemptions. 

Selection  of  exempt  property 

False  Imprisonment. 

Measure  of  damages  for,  see  Damages. 


Fences. 

Doctrine   of   attractive   nuisance  as   applied 
to  160 

L.R.A.1J}15D. 


Fictitious  name. 
See  Name. 


215 


503 


875 


856 


754 


948 


881 


Fire   Insurance* 

See  Insurance. 

Fixtures. 

Right  to  compensation  for  fixtures  la 
building  taken  in  eminent  domain 
proceedings 

Flood 

Duty  of  warehouseman  to  protect  goods 
against 

Foreign  corporations. 

See  CoiPOBATiONS. 

Forfeiture. 

Of  insurance  policy,  see  Insubakge. 


Forvery. 

Payment  of  forged  paper  by  bank. 
Banks. 

Fraternities. 

See  Secret  Socisms. 


492 


726 


Fraud. 

Fraud  as  a  ground  of  release  from  sob- 
scription  to  stock  after  insolvency 
of  corporation 

Freight  carriers. 

See  Carriers. 

FrliTht. 

Of  horse  on  highway,  see  Highways. 

Right  to  recover  for  physical  Injury  re- 
sulting from  fright  caused  by  a 
wrongful  act 

Garaire. 

Prohibition  or  regulation  of  garage 

Garbage. 

Monopoly  in  dispostion  of,  see  Mu- 
nicipal   CORFORATIONS. 

Garnishment. 

Of  foreign  railroad  car 

Gas. 

In  mines  generally,  see  Mines. 

Consumer's  right  to  compel  gas  com- 
pany to  respect  rates  stipulated  in 
contract  with  municipality 

Right  of  gas  company  to  discriminate 
between  consumers  as  to  rates 

Gift. 

Delivery  of  certificate  of  stock  without 
indorsement  or  transfer  on  books 

Greelc  letter  fraternities. 

See  Secret  Societies. 

Hlsbwars* 

Use   of   automobiles   on,   see   Automo- 
biles. 
Negligent  driving  on,  see  Negliobitcb. 


792 
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Does  the  fact  that  ooe  ie*|>MTented  by 
an  unl&wful  obstruction  ftom  using 
a  hlgrhw&y  cause  him  a  special  dam- 
ai?e  which  will  sustain  an  action  by 
him  against  the  wrongdoer  142 

Liability  of  successor  of  railroad  com* 
pany  for  damages  to  abutting  prop* 
erty  from  construction  of  road  la 
street  397 

liiabllity  of  nranidpality  for  injury  to 
person  or  property  of  one  driying 
over  defective  highway  where,  his 
horse  Is  frightened  without  fault  of 
either  party  243 

Liability  for  frightening  hones  bft 
paper  or  other  objects  UaUe  to  be 
set  in  motion  by  wind  617 

Rome«tead. 

Conveyance  of  homestead  by  husband 
after  abandonment  by  wife  551 

nDnslelde. 

Negligence  of  physician  201 

Sonies. 

Liability  for  frightening  horses  by  paper 
or  other  objects  liable  to  be  set  In 
motion  by  wind  617 

Hoepltals. 

Liability  of  proprietor  of  private  sani- 
tarium or  hospital  for  negligence  of 
nurse  or  attendant  334 

Liability  of  hospital  contracting  to 
provide  medical  or  surgical  attention     884 

Liability  for  detaining  patient  at  hos- 
pital against  his  will  611 

« 
Hours   of    labor. 

See   Masteb  and   Servant. 

Husband    and    wife. 

As  to  adultery^  see  AduI'TERT. 

As  to  curtesy,  see  CuaTBST. 

Effect  of  Intermarriage  between  debtor 
and  creditor  upon  the  indebtedness       1126 

Liability  of  married  woman  for  neces- 
saries purchased  by  her  1164 

Right  of  husband  to  recover  for  loss 
of  consortium  through  personal  lU'- 
Jury  to  wife  624 

Infants. 

As  to  doctrine  of  attractive  nuisance, 
see  Nboliggncb. 


In|anctlon« 

Right  of  citizen  or  taxpayer  to  enjoin 
waste  or  unlawful  ezi>enditure  of 
state  funds 


178 


Insolvency. 

Of  bank,  see  Banks. 

Of  corporations  generally,  see  Corpoba- 

TIONS. 

As  to  receivers,  see  Rbcbivebs. 

Insurance. 

Subsequent  by-law  excluding  or  reduc* 
ing  liability  In  case  q/   suicide 
L.R.A.1915D. 


1095 


Mortgage  or  instrument  given  as  se- 
curity as  breach  of  condition  as  to 
sole  and   unconditional   ownership        812 

Effect  of  provision  permitting  tempo- 
rary removal  of  property  from  place 
of  Insurance  designated  In  policy, 
after  a  permanent  removal  from  that 
place  230 

Use  of  engine  on  farm  premises  as  vio- 
lation of  general  provision  in  fire  pol- 
icy against  IncreaMe  of  risk  or  specific 
provisions  relating  to  engines  18.7 

Accident  insurance :  validity,  construc- 
tion, and  effect  of  provision  In  policy 
as  to  autopsy  or  examination  of  body 
of  assured  1199 

Extent  of  loss  or  mutilation  contem- 
plated by  provision  as  to  loss  or  re- 
moval of  bodily  member  or  part 
thereof  264 

Accident  Insurance:  provision  for  for- 
feiture or  reduction  of  benefits  In 
event  of  Injury  while  engaged  in 
more  hazardous  occupation,  or  vari- 
ations of  that  provision,  as  applied 
to  occasional  or  temporary  acts  312 

Effect  of  divorce  on  rights  of  bene- 
ficiary under  insurance  policy  or  ben- 
efit certificate  130 

Interest. 

As  to  usury,  see  T7subt. 

i 

Interstate   commerce. 

See  CoMMCBCB. 

Intoxlcatin^r  lienors. 

Power  to  prohibit  the  keeping  of  intoxi- 
cating liquor  Irrespective  of  any  in- 
tention to  sell  it  in  violation  of  law     172 

IrrI  station. 

Right  of  stockholder  in  mutual  irriga- 
tion company  to  maintain  action 
against  the  company  for  negligent 
failure  to  furnish   water  292 

State  regulation  of  rates  of  irrigation 
company  1205 

Joint  dep<Milt« 

See  Banks. 

Jvdire. 

Libel  or  slander  In  imputing  miscon- 
duct to  578 

Jurisdiction. 

In    divorce    proceedings,    see    DivoBCi 

AND  Separation. 
To  appoint  administrator,  see  ExBCtr- 

TORS  AND  Administrators. 

Jnror. 

Libel  or  slander  by  imputing  miscon- 
duct to  578 

Jury. 

New  trial  for  matters  pertaining  to,  see 

New  Trial. 
Charging  Jury   on   Sunday  861 
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I^andlord  and   tenant. 

Right  of  lessor  to  maintain  an  action 
for  possession  against  Rls  covenant 
not  to  disturb  lessee's  possession, 
when  the  covenant  is  repugnant  to 
the  estate  granted  467 

Lease. 

Oil  and  gas  lease,  see  Mines. 

In  general,  see  Landlobd  and  Tenant. 

Liesrlflljntnre. 

Power  of  legislature  to  compel  paym^ent 
by  municipal  corporations  of  nonlegal 
demands  927 

Right  of  state  to  authorize  or  direct 
diversion  of  county  funds  to  purpose 
other  than  that  for  which  collected      274 

Levy  and   selanre. 

As  to  exemptions,  see  Bxgmpttons.  ' 
Attachment  or  garnishment  of  foreign 
railroad  car  838 

Libel  or  slander. 

Liability  of  employers  other  than  pro- 
prietor of  publication,  for  libel  by 
employee  867 

Imputing  misconduct  to  judicial  officer 
or  Juror  678 


License. 

Of  physician,  see  Phtsicians  and  Sub- 

QEON8. 

Operating  automobile  on  highway  with- 
out license 

Validity  of  statute  or  regulation  re- 
quiring procuring  of  state  license  by 
dentist  who  has  practised  In  other 
state 
Validity  of  excise  or  license  tax  upon 
motor  vehicles 


628 


538 


322 


1141 


1149 


Liens. 

Of  taxes,  see  Taxes. 

Bight  to  lien  for  repairs  or  other  serv- 
ices under  contract  with  purchaser 
under  conditional  sale. 

Priority  of  lien  for  services  on  person- 
al property  over  prior  chattel  mort- 
gage 

Life  insnrance« 

See  Insubancb. 


Limitation  of  actions. 

Statute  of  limitations  as  a  defense  to 
revocation  of  physician's  or  at- 
torney's license  1218 

Limitation    of   liability. 

By  carrier,  see  Cabhikbs. 

Live  stock. 

See  Animals. 

Local  improTem  en ts. 

See  Public  Impbovbments. 

Location. 

Of  insured  property,  see  Insvbanc^, 
L.R.A.1916D. 


Malidons  pvoseention. 

Measure  of  damages  for,  see  DAHAGsa. 
Is  the  question  of  probable  cause  for 
the  court  or  Jury  1 

Marriage. 

Breach  of  promise  of,  see  Bbbach  of 

Promise. 
Effect  of  intermarriage  betwen   debtor 

and  creditor  upon  the  Indebtedness     1126 

Married  ivomen. 

■See  HC8BAND  AND  WiVB. 


Master  and  servant* 

Constitutionaltity  of  statute  requiring 
preliminary  apprenticeship  or  experi- 
ence for  railroad  employees 

Construction,  applicability,  and  effeot 
of  hours  of  service  laws 

Necessity  of,  and  time  for,  scoeptanoe 
of  resignation  by  employee  of  a  pri- 
vate employer 

Liability  of  employer,  other  than  pro- 
prietor of  publication,  for  libel  by 
employee 


677 


408 


477 


Mecbanlcs'  liens. 

Right  of  architect  to  mechanics'   Uen     204 

Mines. 

Pollution  of  stream  by  mining  opera- 
tions 911 

What  constitutes  a  gas  well  within  an 
oil  and  gas  lease  1186 

Mistake. 

In  name,  see  ^ambs. 


Monopoly* 

Power  of  municipal  corporation  to 
grant  exclusive  right  or  create 
monopoly  for  removal  of  substances 
inimical  to  health 

Trading  stamp  contract  as  a  monopoly 


20» 
520 


Mortsaare* 

Effect  of,  on  one  who  signs  but  is  not 

named  In  it 
As    breach    of    condition    In.  Insurance 

policy   as  to  sole  and   unconditional 

ownership 
Usury  in  mortgage  as  affecting  rights  of 

purchftsor    or    redemptloners    under 

foreclosure 
Right  of  mortgagor  or  owner  of  equity 

of  redemption  to  contest  validity  of 

tax  paid  by  mortgagee 

Motor  vehicles. 

Validity  of  excise  or  license  tax  upon 
motor  vehicles 


19& 


812 


349 


432 


322 


Municipal  corporations. 

Liability  for  injury  by  defects  In  high- 
way,  see   Highways. 

Power  of  legislature  to  compel  payment 
by  municipal  corporations  of  non- 
legal  demands  927 


INDEX  TO  NOTES. 


1237 


Power  of  municipal  corporation  to 
grant  ezclusire  risrht  or  create 
monopoly  for  removal  of  subetances 
itilmical  to  health 

Validity  of  segregation  ordinance  pro- 
hibiting persons  of  different  race  or 
color  from  litlng  in  same  toeiOity 

Violation  of  ordinance  by  operator  of 
automobfle  as  affecting  defense  of 
contributory   negligence 

Violation  of  ordinance  girlng  one  -  re- 
hicle  right  of  way  over  another  as 
affecting  liability  for  injury 

Name. 

Validity  of  contracts  made  by  individ- 
ual or  partnership  ui^der  an  assumed 
name   in   violation   of   statute 

Blgbt  of  individual  to  change  name  or 
to  transact  business  and  make  con* 
tracts  under  an  assumed  name 

Certainty  and  accuracy  as  to  Christian 
names  or  initials, in  record  or  index 
relied  on  as  imparting  constructive 
notice 

NcgUgenee. 

In  use  of  automobile,  see  Automobileb. 

Of  depositor,  see  Banks. 

Of  carrier,  see  CAsaicftS. 

Evidence  in  action  for,  see  Evidbncs. 

Negligent  homicide,  see  Homicidb. 

Or  hospital  attendantSt  see  Hospitals. 

In    operation    of    railroad    trains,    see 

Railroads. 
Of  warehouseman,  see  WARCEFouSBMlDir. 
Doctrine  of  attractive  nuisance  as  aiH 

ptied  to  walls,   fences,  etc. 
Violation  of  statute  or  ordinance  giving 

one  vehicle  right  of  way  over  another 

as  affecting  liability  for  injury 

Ifegrroen. 

Civil  rights  of,  see  Civil  Rights. 
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684 


968 


1021 


088 


082 


1211 


160 


1021 


New  trial. 

Effect    of    judge    commxinlcating 
jury  not  in  open  court 


with 


719 


Nonresldentfl. 

Attachment  agafnst,  see  Attacbmbht. 

Notice. 

Of  rights  of  third  persons  in  note  taken 
by  assignment,  see  Bills  and  Notbs. 

From  record,  see  Records  and  Record- 
iNo  Laws. 

Narve. 

Negligence  of,  see  Hospitals. 

Obfltractlon. 

Of  highway,  see  HiOHw^fg, 


Occapatlon. 

Of  insured,  see  Issu^ 


k^ 


Offer. 

Jn  general,  see  Cay^ 


*^' 


OfUcerg,  jl 

Of  corporation,  m  ^ 

L.RAJ916D,  y         ^ 


^oirm. 


Libel  or  slander  by   imputing  mlsooa- 
duct  to  judicial  officer  678 

Oil. 

In  mines  generally,  see  Minbau 

Ordinancea. 

See  Municipal  Cobpohations. 


Partl^ft. 

Action    by    stockholder,    see    Cobpoba* 

TIONS. 

Action  by  husband  or  wife,  see  Hus- 
band AND  Wnra. 

Right  of  citizen  or  taxpayer  to  enjoin 
waste  or  unlawful  expenditure  of 
state  funds 

Consumer's  right  to  compel  public  serv- 
ice  corporation  to  respect  rates  stip- 
ulated In  contract  with  municipality 


178 


917 


988 


Partnevsltlp. 

Validity   of   contracts   made   by   indi- 
vidual or  partnership  under  an   as- 
sumed name  in'  violation  of  statute 

Pasaencer  carrier. 

See  Carbibrs. 


Pedlgrree. 

Admissibility  of  declarations  of  rela- 
tives of  claimant  upon  the  issue  of 
his  relationship  or  heirship  to  deced- 
ent 216 

Personal  Injarlee. 

Evidence  in  action  for,  see  Bvidbncb. 

Caused  by  fright,  see  Fright. 

Liability  for,  generally,  see  Nbgligencb. 

Personal  representatlTea. 

See  EzBCUTOBS  and  Administbatobb. 

Pltyelelane  and  mavveone. 

Homicide  by  negligence  of  201 

Duty  and  liability  of  one  other  than  a 
physician  or  surgeon  who  contracts  to 
provide  medical  or  surgical  attention 
for  another  884 

Statute  of  limitations  as  defense  to 
revocation  of  license  1218 

Pollntlon. 

Of  water,  see  Watbbs. 

Presence. 

Of  accused,  see  Cbiminal  IjAw. 

Prindval  and  snretT* 

Right  of  reimbursement  or  contributioh 
as  between  sureties  of  official  for 
different  terms  481 

Priority. 

Ot  tax  lien,  see  Taxbb. 

private  action. 

Does  the  fact  that  one  Is  prevented  by 
an  unlawful  obstruction  from  using 
a  highway  cause  him  a  special  dam- 
age which  will  sustain  an  action  by 
him  against  the  wrongdoer  142 
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Probable  cavse. 

As  question  for  jury  1 

ProceHA. 

See  Wbit  and  Pbocebs. 

Prontitatlon. 

Indtctmcnt,  of  woman  transported  In 
violation  of  the  white  slave  traffic 
net,  for  conspiracy  to  violate  the 
laws  of  the  United  States  281 

Public   Iniproveiiienta. 

Validity  of  assessment  as  affected  by 
unlawful  invasion  of  property  rights     772 

Public  money. 

Rif;ht  of  cltiscn  or  taxpayer  to  enjoin 
waste  or  unlawful  expenditure  of  178 

'  Right  of  state  to  authorize  or.  direct 
diversion  of  county  funds  to  purpose 
other  than  that  for  which  collected      274 

Public  schools. 

See  Schools. 

Public  Service  Comutission. 

I'ower  to  compel  change  of  location  of 
railroad  station  91 

Power  to  require  establishment  of  unlOD 
station  98 

Publie  service  corporations. 

See  also  Carriers  ;  Gas  ;  Railroads  ; 
Sthket  Railways  ;  Waters. 

Right  of  water  or  light  company  to  di8> 
criminate  between  consumers  as  to 
rates  108C 

Race  segrresatlon. 

See  Civil  Rights. 

Railroads. 

As  carriers,  see  CASBins. 

Liability  of  successor  of  railroad  com- 
pany for  damages  to  abutting  prop- 
erty from  construction  of  road  in 
street  397 

Constitutionality  of  statute  requiring 
preliminary  apprenticeship  or  experi- 
ence for  railroad  employees  677 

Attachment  or  garnishment  of  foreign 
railroad  car  836 

Right  of  railroad  company  to  compen- 
sation for  the  crossing  of  its  track, 
where  it  intersects  a  street  or  high- 
way, by  an  electric  road  843 

Duty  of  railroad  company  to  give  cross- 
ing signals  for  the  benefit  of  persons 
near  crossing,  bat  not  about  to  use 
the    same  062 

Rates. 

Gas  rates,  see  Gas. 

Of  irrigation  company,  see  Irriqation. 

Of  public  service  corporations  generally, 

see  Public  Service  CoRPORAnoNS. 
Water   rates,   see   Waters. 

Real  property. 

Of   decedent,    sale   of.    see    Bxbcdtobs 
AND  Administrators. 
L.R.A.1915D. 


Receivers. 

Right  of   receiver  to   appeal  802 

Rights,  against  receiver,  as  to  paper 
deposited  before,  but  not  collected 
at  the  time,  the  bank  closed  its  doors     402 

Records    and    reeordinq^    laitvs. 

Certainty  and  accuracy  as  to  Christian 
names  or  initials  In  record  or  index 
relied  on  as  imparting  constructive 
notice  1211 

Redemption. 

From  mortgage  foreclosure,  see  Most- 
gage. 

Reliflrious  teadtln^^. 

In  schools,  see  Sc^ooLS. 

Repairs. 

Lien  for,  see  LisiMS. 

Res   nr^stse* 

See   Evidence. 

Resiirnation. 

Of  employee,  see  Master  and  Servant. 

Risk. 

Of  Insured  property,  see  Insurance. 

Sale. 

Of  corporate  stock,,  see  Corpora.tions. 

Delay  in  attempting  to  regain  property 
obtained  under  agreement  to  pay 
therefor  oja  delivery  as  waiver  of  that 
condition  355 

Right  to  lien  for  repairs  or  other  serv- 
ices under  contract  with  purchaser 
under  conditional  sale  1141 

Evidence  as  to  results  of  use  of  sub- 
stance   upon    issue    as    to    breach    of 
warranty   as   to   ingredients  875 

Sanitarium. 

See   Hospitals. 

Seiftools. 

Expulsion  or  exclusion  of  child  from 
school  as  excuse  or  Justification  for 
noncompliance  with  compulsory  edu- 
cation  law  223 

Forbidding  student's  affiliation  with 
secret   society  5S8 

Religious   exercises   or   instructions   in-  ~ 
public  schools  041 

Secret  societies. 

Forbidding  student's  affiliation  with 
secret    society  5SS 

Segrrearation. 

Of  races,  see  Civil  Rights. 

Service. 

Of  process,  see  Writ  and  Process. 

Sligrnals. 

At   railroad   crossings,   see   i^iLROADS. 

Slarnature. 

Of  testator,  see  Wylls. 
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Sole  and  unconditional  o^vneralilp. 

See    INSUEANO. 

Sororities. 

See  Secret  Societies.   ' 

Speeial  damage. 

By  obstruction  of  highway,  see  High- 
ways. 

Specific  performance. 

Specific    performance    of    contract    for 
sale    of    stock    In    corporation 


800 


State. 

Right  of  state  to  authorise  or  direct 
diversion  of  county  funds  to  purpose 
other  than  that  for  which  collected     274 

Statute  of  frand«« 

See  Contracts. 


Statute*. 

Violation  of  statute  by  automobile  op- 
erator as  affecting  defense  of  contrib- 
utory negligence 

Violation  of  statute  giving  one  ve- 
hicle right  of  way  over  another  as 
affecting  liability  for  injury 

Consideration  of  extrinsic  evidence  to 
show  unconstitutionality  of  statute 


968 


1021 


458 


Stock  and  stockholderB. 

See  CoBPOUATioNS. 

Subroffation. 

Right  of  one  who  voluntarily  advances 
money  to  pay  the  taxes  on  property 
of  another  to  be  subrogated  to  the 
rights  of  the  public 

Suicide. 

Of  insured,  see  Insurance. 

Sunday. 

Charging  Jury   on   Sunday 

Suretyaliip. 

See  Principal  and   Sdrbtt. 

Taxes. 

As  to  license  tax,  see  License. 

As  to  assessment  for  public  improve- 
ments, see  Public  Improvements. 

Right  of  mortgagor  or  owner  of  equity 
of  redemption  to  contest  validity 
of  tax  paid  by  mortgagee 

Right  of  one  who  voluntarily  advances 
money  to  pay  the  taxes  on  property 
of  another  to  be  subrogated  to  the 
rights  of  the  public 

Priority  of  Hen  for  personal  taxes  over 
pre-existing  liens  on  property  of  the 
taxpayer 

Tax  sale  as  cutting  off  easement 

Taxpayers. 

Action  by,  see  Parties. 

Telepliones. 

Service  of  writ  or  proc^^gg  by  telephone 
L.R.AJ915D. 


697 


861 


432 


697 


886 
1115 


Tkreats. 

As  duress,  see  Duress. 

TradtnflT    stamps. 

Trading  stamp  contract  as  a  monopoly     520 

Trial. 

New  trial,  see  Now  Trial. 

Is  question  of  probable  cause  In  action 
for     malicious     prosecution     for     the 
court   or  Jury  1 

Typeirritinsr- 

Typewritten    matter   as   written   or   as 
printed   matter  1084 

Union  station. 

See  Carriers. 


United   States  treasury. 

Duty   of   government   official    to   know 
signature  of  drawer  of  draft 


797 


427 


Usury. 

Lawfulness  of  taking  interest  in  ad- 
vance 1195 

Usury  in  mortgage  as  affecting  rights 
of  purchaser  or  redemptloners  under 
foreclosure  349 

Vaccination. 

Exclusion   of   unvaccinated   child   from 
school  as  excuse  for  noncompliance 
with  compulsory  education  law  223 

Vendor  and  purcluuier. 

As  to  deed,  see  Deeds. 

"Waiver. 

Of    rights    by    accused,    see    Criminal 

Law. 
Of  conditions  of  sale,  see  Sale. 

"Walls. 

Doctrine  of  attractive  nuisance  as  ap- 
plied to  160 

War  eliou  sent  en . 

Duty  of  warehousemen  to  protect  goods 
against  high  water  726 

Waters. 

Pollution  of  stream  by  mining  opera- 
tions 911 

Liability  for  causing  discharge  of  per- 
colating or  underground  water  into 
another's  premises  1080 

Right  of  stockholder  in  mutual  irriga- 
tion company  to  maintain  action 
against  the  company  for  negligent 
failure  to  furnish  water  292 

State  regulation  of  rates  of  irrigation 
company  1205 

Consumer's  right  to  compel  water  com- 
pany to  respect  rates  stipulated  in 
contract  with  municipality  917 

Right  of  water  company  to  discriminate 
between  consumers  as  to  rates  108G 
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See   Pbostitution. 

What  amounts  to  signature  by  testator 
Meaning  and  effect  of  term  **lend"  or 
"loan"  employed  In  a  deed  or  win 
L.R^.1915D. 


902 


496 


Misconduct  toward  witness  M  contampt 
of  court  069 


IVrlt   and  proe4 

Services  of  writ  or  process  by  telephone    427 
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KOTBS  ABB  IKPSXED  BY  THS  WORD  "ANNOTATED"  AFTEB  THE  PAEAGBAFHS  TO 

WHICH  THEY  AFPLY. 


(Separate  Index  to  Notes  Precedes  this.) 


ABANBONM£NT. 

Of  real  property,  see  Contracts,  4. 
Of  husband,  effect  on  rights  in  home- 
stead, see  Homestead,  1,  4,  5. 

ABSENTEE. 

Presumptions  and  burden  of  proof  as  to 
death  of,  see  Kvidcnce,  7. 

ABSTRACTS. 

An  abstractor  is  not  liable  for  failure 
to  show  a  judgment  against  William  J. 
Rideout  upon  search  for  William  G.  Ride- 
out.  Turk  V.  Benson,  L.R.A.1915D,  Iftll^ 
152  N.  W.  354,  30  N.  D.  — .       (Annotated) 

ABUSE  OF  PROCESS. 

Liability  for,  sec  False  Imprisonment; 
Malicious  Prosecution. 

ABUTTING  OWNERS. 

Rights  of,  as  against  railroad  in  street^ 
see  Highways,  2. 

ACCEPTANCE. 

Of  offer,  see  Contracts,  1,  2. 
Of  employer's  resignation,  see  Master 
and  Servant.  4,  5. 

ACCESS. 

Easement  of,  see  Easements,  2;  Taxes, 
3. 

ACCIDENT  INSURANCE. 

See  Insurance. 

ACCOMPLICE. 

Corroboration  of,  see  Evidence,  49. 

ACCOUNTING. 

By  directors  of  corporation,  see  Appeal 
and  Error,  16;  Corporations,  8,  9, 
15-20 ;  Pleading,  1. 

ACTION  OR  SUIT. 

Time  for  objection  on  ground  of  mis- 
joinder of  causes  of  action,  see  Ap- 
peal and  Error,  14. 

Appearance  in,  see  Appearance. 

By  stockholder  of  corporation,  see  Cor- 
porations, 16-23. 

Conditions  precedent  to  action  by  cor- 
poration, see  Corporations,  23.        I 
L.R,A.1915D.  *^  1241 


Conditions  precedent  in  mandamus  suit, 

see  Mandamus,  1. 
Disbarment    proceedings    as    civil    or 

criminal,  see  Jury,  1. 
Limitation    of    actions    or    suits,    see 

Limitation  of  Actions. 
Parties  to  action,  see  Parties. 
As  to  witnesses,  see  Witnesses. 

1.  Where  no  time  of  performance  of  a 
marriage  contract  is  fixed,  an  action  for 
breach  thereof  may  be  brought  after  a  rea- 
sonable time.  Corduan  v.  McCloud  (N.  J. 
Err.  &  App.)  LJi.A.1915D,  1190,  93  Atl. 
724,  —  N.  J.  — . 

2.  A  railroad  company  prosecuted  for 
violating  the  provisions  of  a  statute  requir- 
ing it  to  remodel  caboose  cars  which  go  into 
the  shop  for  repairs  cannot  question  the 
validity  of  sections  of  the  statute  attempt- 
ing to  confer  powers  upon  the  Railroad 
Commission,  the  provisions  of  which  are 
not  necessary  to  the  determination  of  the 
cause,  and  are  separable  from  the  sections 
under  which  the  prosecution  is  conducted* 
Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  v.  State, 
L.R.A,1915D,  458,  102  N.  E.  25,  180  Ind. 
245. 

3.  An  insurance  contract  may  be  re- 
formed and  a  recovery  thereon  enforced  in 
the  same  action.  French  v.  State  Farmers' 
Hail  Ins.  Co.  L.R.A.1915D,  766,  151  N.  W. 
7,  29  N.  D.  426. 

ACT  OF  GOD. 

Loss  by,  of  goods  during  transporta- 
tion, see  Carriers,  12. 

Presumption  and  burden  of  proof  as  to, 
see  Evidence,  16;  Trial,  11. 

What  constitutes  act  of  God  within 
meaning  of  proviso  in  hours  of 
service  act,  see  Master  and  Serv- 
ant, 3. 

ADMINISTRATION. 

Of  decedent's  estate,  see  Executors  and 
Adminie^rators. 

ADOPTED  STATUTE. 

Construction  of,  see  Statutes,  8. 


ADUIiTERY. 

A  statute  providing  for  the  punish- 
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AFFIDAVITS— APPEAL  AND  ERROR. 


ment  of  adultery  without  definiug  the  of- 
fense applies  to  an  unmarried  man  having 
illicit  intercourse  with  a  married  woman, 
although  another  statute  expressly  provides 
punishment  of  an  unmarried  woman  hav- 
ing illicit  intercourse  with  a  married  man. 
State  V.  Bigelow,  L.R.A.1919D,  488,  02  Atl. 
978,  —  Vt.  — .  (Annotated) 

AFFIDAVITS. 

Time  for  objection  that  warrant  for 
search  of  premises  was  not  sup- 
ported by  affidavit,  see  Appeal  and 
Error,  13. 

On  motion  for  new  trial,  see  New  Trial, 
4. 

AIR. 

Easement  of,  see  Easements,  2;  Taxes, 
3. 

ALI£XS. 

Administration  of  estates  of,  see  Diplo- 
matic and  Consular  Officers;  Ex- 
ecutors and  Administrators,  la. 

ALLOWANCE. 

Of  claim  against  decedent's  estate,  see 
Executors  and  Administrators,  3. 

AMBASSADORS. 

Foreign  minister,  see  Diplomatic  and 
Consular  Officers. 

AMBIGUITY. 

In  demand  for  autopsy  by  insurance 
company,  see  Insurance,  18. 

AMJENDMKNT. 

Of  writ  of  mandamus,  see  Mandamus,  5. 
Of  pleading,  see  Pleading,  2. 

AMUSEMENTS. 

See  Bathing  Resorts. 

ANCILLARY  ADMINISTRATION. 

See  Executors  and  Administrators,  4, 
6,  9,  10. 

ANIMALS. 

Injury  to,  through  failure  to  maintain 
sufficient  fence,  see  Fences. 

Fright  of,  see  Highways,  C,  7;  Pleading, 
5:  Proximate  Cause. 

A  railroad  company  is  liable  f6r  in- 
juries to  a  pedestrian  walking  on  the  side- 
walk in  a  village,  caused  by  his  being  run 
over  by  a  wild  Texas  cow  which  had  escaped 
from  one  of  its  cars  in  a  collision  resulting 
from  the  railroad  company's  negligence, 
"while  such  cow  was  being  driven  to  the 
stockyard  by  persons  employed  by  the  rail- 
way company  for  that  purpose.  Hart  man  v. 
Atchison,  T.  &  S.  F.  R..  Co.  L.R.A.1915D, 
563,  146  Pac.  335,  94  Kan.  184. 

(Annotated) 

ANSWERS. 

In  contempt  proceeding,  see  Contempt, 
6. 
L.R.A.1915D. 


APPEAL  AND  ERROR. 
Appellate  jurisdiction  gfenerally. 

For  certified  questions,  see  Cases  Cer- 
tified. 

Judicial  notice  by  appellate  court,  see 
Evidence,  1. 

Necessity  of,  to  review  objection  to 
local  assessment,  see  Public  Im- 
provements, 3. 

As  to  bill  of  review,  see  Review. 

1.  An  order  of  the  distriet  court  which 
confirms  an  order  of  the  county  court  in 
an  ancillary  administration,  refusing  to 
grant  a  petition  filed  by  the  principal  ad- 
miniatrator  under  the  direction  of  the  prin- 
cipal court  for  the  sale  of  real  estate  in 
the  state  of  the  ancillary  administration, 
and  the  transmission  of  the  proceeds  there- 
of to  such  principal  court  for  the  payment 
of  the  debts  there  providefl,  is  a  final  order 
affecting  a  substantial  right  made  in  a  spe- 
cial proceeding,  and  is  appealable  as  such 
under  §  7225,  Rev.  Codes  of  N.  Dak.  1905. 
Dow  V.  Lillie,  L,R.A.1915D,  754,  144  N.  W. 
1082,  26  N.  D.  512. 

2.  An  appeal  may  be  had  from  a  decision 
of  the  probate  court  refusing  to  appoint 
an  administrator  and  grant  letters  of  ad- 
ministration of  the  estate  of  a  nonresident 
intestate,  where  the  decision  is  based  upon 
the  ground  that  such  intestate  left  no  prop- 
ertv  in  the  state  to  be  administered.  Re 
Miller,  L.R.A.1915D,  856,  136  Pac.  255,  90 
Kan.  819. 

3.  A  criminal  proceeding  originating  in 
an  inferior  court  is  within  the  provision  of 
a  constituional  provision  that  the  appellate 
division  in  any  department  may  allow  an 
appeal  upon  any  question  which,  in  its  opin- 
ion ought  to  be  reviewed  by  the  court  of 
appeals.  People  on  Complaint  of  Pugliese 
V.  Ekerold,  L.R.A.1915D,  223,  105  N.  L.  670, 
211  N.  Y.  386. 

Transfer  of  cause. 

4.  A  receiver  who  brings  an  action  to 
establish  a  claim  in  the  court  from  which 
he  received  his  appointment  cannot  appeal 
from  an  adverse  decision  without  permis- 
sion of  the  court.  Coffey  v.  Gay,  L.R.A. 
1915D,  802,  67  So.  681,  —  Ala.  — . 

(Annotated)^ 
Record  on  appeal. 

5.  In  case  of  an  appeal  from  an  order 
of  the-  district  court  confirming  an  order 
of  the  county  court  in  an  ancillary  adminis- 
tration, refusing  to  grant  a  petition  filed 
by  the  principal  administrator  under  the 
direction  of  the  principal  court  for  the  salt* 
of  real  estate  in  the  state  of  the  ancillary 
administration,  and  the  transmission  of  the 
proceeds  thereof  to  such  principal  court 
for  the  payment  of  debts  there  provided, 
where  the  trial  in  the  district  court  is  had 
upon  a  stipulation  of  facts  and  depositions 
which  are  included  in  the  certified  record 
on  appeal  from  the  county  to  the  district 
court,  and  no  oral  evidence  is  taken  in  the 
latter  court,  no  statement  of  the  case  is 
necessary,  and  the  supreme  court  can  take 
into  consideration  the  evidence  as  presented 
by    the    depositions    and    the    stipulations. 


APPEAL  AND  ERROR. 
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Dow  V.  Lillie,  L.RJi.l»15D,  764,  144  N.  W. 
1082,  26  N.  D.  512. 

Objeetiona     and     exceptions;      raising 
questions  in  lower  coart. 

6.  Objec^ond  to  instructions  made  for 
the  first  time  upon  motion  for  new  trial 
cannot  be  considered  on  appeal.  Ross  v. 
Kohler,  L.R.A.1915D,  621,  174  S.  W.  36,  — 
Ky.  — . 

7.  Objection  to  language  used  by  coun- 
sel in  argument  cannot  &  considered  on 
appeal  if  made  for  the  first  time  on  motion 
for  new  trial.  Ross  t.  Kohler,  L.RA.1915D, 
621,  174  8.  W.  36y  —  Ky.  — . 
Interlocutory  matters;  orders,  etc.,  not 

appealed  from. 

8.  Appeal  by  plaintiff  fr<»n  a  judgment 
refusing  a  new  trial  after  verdict  for  nomi- 
nal damages  upon  a  new  trial  grafted  upOA 
the  setting  aside  of  a  verdict  in  his  favor, 
brings  before  the  appellate  court  the  order 
granting  the  new  trial,  if  both  bills  of  ex- 
ception are  in  the  record.  Ross  v.  Kohler, 
L.R.A.1915D,  621,  174  S.  W.  36,  —  Ky.  — . 
Discretionary  matters. 

9.  The  allowance  of  amendments  rests 
largely  within  the  sound  discretion  of  the 
trial  court.  French  v.  State  Farmers*  Hail 
Ins.  Co.  L.R.A.1915D,  766,  161  N.  W.  7, 
29  N.  D.  426. 

10.  It  is  not  such  an  abuse  of  discretion 
on  the  part  of  the  trial  court  to  refuse  to 
admit  evidence  in  rebuttal  which,  under  the 
pleadings,  is  part  of  plaintiff's  case  in  chief, 
for  the  nonintroduction  of  which  in  proper 
order  no  adequate  excuse  is  offered  so  as  to 
require  a  reversal.  Bain  v.  Fort  Smith 
Light  &  Traction  Co.  L.R.A.1915D,  1021, 
172  8.  W.  843,  —  Ark.  — 

11.  The  action  of  the  trial  court  in  set- 
ting aside  a  verdict  and  granting  a  new 
trial  for  error  of  law,  whicii  is  not  in  fact 
error,  is  error.  Ross  v.  Kohler^  L.R.A. 
1915D,  621,  174  S.  W.  36,  —  Ky.  — . 

12.  !^rp  abuse  of  discretion  which  will  re- 
quire a  reversal  on  appeal  in  refusing  to 
set  aside  a  verdict  for  bias  of  a  juror  is 
shown  by  the  fact  that  the  court  acts  upon 
a  statement  in  his  affidavit  that  he  us^d  ]ii« 
influence  to  reduce  the  punishment  fixed  by 
the  jury,  in  preference  to  affidavits  by 
friends  of  the  accused  that  the  juror  told 
them  that  accused  should  be  given  the  limit. 
Brannon  v.  Com.  L.R.A.1915D,  669,  172  S. 
W.  703,  162  Kv.  350. 

Questions    not   raised    below. 

13.  The  objection  that  a  warrant  for 
search  of  premises  for  intoxicating  liquors 
was  not  supported  by  affidavit  as  required 
by  statute  cannot  be  raised  for  the  first 
time  on  appeal  from  a  conviction  for  wrong- 
ful possession  of  the  liquors  found.  Frogg 
v.  Com.  L.R.A.1915D,  880,  173  S.  W.  383, 
—  Ky.  — . 

14.  The  objection  that  there  is  a  mis-  [ 
joinder  of  causes  of  action,  or  that  a  cause 
is  of  equitable,  and  not  of  je^al,  cognizance, 
cannot  be  raised  for  the  Af&t  time  on  aP-  ) 
peal.     French  v.  Stat^  Kritiera'  Hai|  r„a.  l 

Co.^i.R.A.xM5D,  res,  ,5^«'^  w.  7,  a/y, 

t  for  a^^  / 


15.  Failure  of  an  hf^. 
L.R.A.1916D.  U^ 
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describe  thd  dwelling  or  identify  the  per- 
son alleged  to  have  been  in  it  is  not,  in  the 
absence  of  demurrer,  available  on  appeal. 
People  V.  Grutz,  L.RJ1.1915D,  8S9,  105  N. 
E.  843,  212  N.  Y.  72. 

16.  The  variance  caused  by  proof  with- 
out objection,  of  money  paid  employees  in 
addition  to  that  paid  the  directors  them- 
selves, in  an  action  to  compel  directors  of 
a  corporation  to  account  for  money  paid 
themselves,  may  be  disregarded.  Godley  v. 
Crandall  &  Godley  Co.  L.R.A.1915D,  688, 
106  X.  E.  818,  212  N.  Y.  121. 

Errors  waived  or  cured  below. 

17.  A  new  trial  cannot  be  awarded  upon 
appeal  where  the  unsuccessful  party  after 
verdict  moved  for  judgment  notwithstand- 
ing the  verdict,  but  did  not  move  In  the 
alternative  for  a  new  trial,  as  he  was  en- 
titled to  do  under  the  statute,  since  by 
resting  solely  upon  his  motion  for  judg- 
ment, he  waived  all  errors,  which  would  be 
ground  only  for  a  new  trial.  Northwestern 
Marble  &  Tile  Co.  v.  Williams,  L.R.A.1918P, 
1977,  151  N.  W.  419,  128  Minn.  614. 
Review  of  facts. 

Instances  of  excessive  amounts  of  dam- 
ages, see  Damages,  4. 

18.  The  amount  allowed  by  a  jury  as 
compensatory  damages  for  false  imprison- 
ment approved  by  the  trial  judge  is  not 
reviewable  on  appeal.  Cook  v.  Highland 
Hospital,  LJ2.A.1915D,  611,  84  S.  E.  352, 
—  N.  C.  — .. 

19.  That  the  evidence  would  have  war- 
ranted a  larger  award  of  damages  than  was 
allowed  by  the  trial  court  is  no  reason  for 
the  appellate  court  diaturbing  the  judgment. 
Berg  V.  Yakima  Valley  Canal  Co.  L.R.A. 
1915D,  1^8,  145  Pac  619,  —  Wash.  — . 
Grounds  for  reversal. 

20.  Refusal  to  •  admit  in  evidence  an  af- 
fidavit, the  truth  of  whicli  has  been  admit- 
ted, to  prevent  a  continuance,  is  not  error 
where  it  is  directed  at  the  credibility  of 
a  state's  witness  who  has  not  been  intro- 
duced. Lawson  v.  Com.  L.R.A.1916D,  978, 
169  S.  W.  587,  160  Ky.  180. 

21.  In  an  action  against  a  corporate 
owner  of  an  office  building  to  hold  it  liable 
for  injury  to  a  passenger  on  the  elevator 
through  a  structural  defect,  there  is  no 
error  in  admitting  evidence  of  the  original 
owner  of  the  building  that,  he  had  conveyed 
it  to  the  corporation  of  which  he  and  his 
wife  were  the  principal  stockholders.  Dib- 
bert  V.  Metropolitan  Invest.  Co.  L.S.A. 
1915D,  806,  147  N.  W.  3,  168  Wis.  69. 

22.  No  reversible  error  can  be  predicated 
on  a  ruling  permitting  plaintiiT  to  call  the 
claim  auditor  of  a  defendant  corporation 
for  cross-examination  under  the  statute, 
where  plaintiff  did  not  seek  to  avoid  his 
testimony,  and  the  form  of  the  questions 
would  have  been  proper  had  he  been  called 
as  plaintiff's  witness.  Johnson  v.  Bankers' 
Mut.  Casualtv  Ins.  Co.  L.R.A.1916D,  1199, 
151  N.  W.  418,  129  Minn.  18. 

23.  An  instruction  that  in  order  for 
probable  cause  for  an  arrest  to  exist,  tiie 
facta  must  be  such  as  would  justify  an 
ordinarily  cautious  person  in  entertaining 


1244 


APPEARANCE— ASSUMPSIT. 


a  belief  in  another's  guilt,  and  that  whether 
such  facts  came  to  the  knowledge  of  the 
defendant  at  the  time  he  caused  the  arrest 
of  the  plaintiff  is  a  question  for  the  jury 
to  determine,  is  materially  erroneous  where 
not  accompanied  by  a  clear  and  accurate 
statement  of  what  specific  facts,  under  the 
circumstances  of  tlie  case,  would,  if  found 
to  exist,  be  sufficient  under  the  law  for 
that  purpose,  where  it  cannot  be  said  from 
the  record  that  the  jurymen  were  not  in 
fact  misled,  as  it  tends  to  lead  the  jury  to 
understand  that  they  are  to  decide  not  only 
what  information  the  defendant  had,  but 
whether  it  was  enough  to  justify  a  reason- 
able belief  in  the  plaintiff's  guilt.  Matson 
V.  Michael,  L.R.A.1915D,  1,  106  Pac.  637,  81 
Kan.  360. 

24.  It  is  error  to  assume  the  existence 
of  an  injury  in  instructing  the  jury  in  an 
action  to  recover  damages  for  personal  in- 
juries due  to  another's  negligence.  Salmi 
V.  Columbia  &  N.  R.  K  Co.  L.R.A.1916D, 
8H  146  Pac.  819,  —  Or.  — . 

25.  It  is  not  prejudicial  error  for  tht  at- 
torney for  plaintiff  in  a  suit  against  a  po- 
lice officer  for  false  imprisonment,  to  refer 
in  argument  to  the  fact  that  defendant's 
counsel  is  assistant  city  attorney,  although 
that  fact  does  not  appear  in  the  record. 
Ross  V.  Kohler,  L.R.A.1915D,  621,  174  S. 
W.  36,  —  Ky.  — . 

26.  Where,  from  the  conceded  facts,  it 
appears  that  the  parties  to  an  action  have 
no  title  to  the  subject-matter  of  the  liti- 
gation, hence  no  right  to  maintain  an  action 
or  to  recover  aftirmative  relief  by  cross 
petition,  and  where  the  only  judgment  re- 
covered against  them,  except  an  adverse 
adjudication  of  the  title,  is  vacated  on  ap- 
peal, error  in  the  trial  court  forcing  them 
to  trial  on  the  day  that  the  issues  of  fact 
were  joined  is  without  prejudice,  and  fur- 
nishes no  ground  for  reversal.  Whelan  v. 
Adams,  L.R.A.1915D,  661,  145  Pac.  1158,  — 
Okla.  — . 

Judgment. 

27.  It  cannot  be  said  as  matter  of  law 
that  one  claiming  the  estate  of  a  deceased 
person  upon  evidence  of  declarations  as  to 
pedigree,  but  failing  to  establish  the  rela- 
tionSiiip  of  declarant  to  the  family^  cannot 
do  so  on  another  hearing,  so  as  to  justify 
a  dismissal  of  the  petition  without  new 
trial.  Aalholm  v.  People,  LJI.A.1916D,  216, 
105  N.  E.  647,  211  X.  Y.  406. 

28.  Matters  considered  in  an  original 
motion  for  a  new  trial,  and  there  deter- 
mined by  the  trial  court  and  subsequently 
affirmed'  by  the  supreme  court,  will  not 
again  be  considered  in  a  subsequent  attempt 
to  set  aside  the  verdict.  Frank  v.  State, 
L.R.A.1916D,  817,  83  S.  E.  645,  142  Ga.  741. 

29.  The  grounds  for  a  petition  for  re- 
hearing of  an  appeal  should  be  brief  and 
concise,  and  made  separate  from  the  argu- 
ment. Reiff  V.  Portland,  L.R.A.1916D,  772, 
341  Pac.  167,  142  Pac.  827,  71  Or.  421. 

APPEARANCE. 

No  judgment  can  be  entered  against 
a  foreign  corporation  which  has  appeared 
L.R.A.1916D. 


specially  for  the  purpose  of  pleading  in 
abatement,  or  moving  that  the  action  be 
dismissed,  if  no  personal  service  of  proceed 
is  shown.  Koontz  v.  Baltimore  &  O.  R.  Co. 
L.RJ1.1916D,  888,  107  N.  E.  973,  220  Mass. 
285. 

APPOINTMENT. 

Of  personal  representative,  see  Execu- 
tors and  Administrators,  1,  la. 

APPORTIONMENT. 

Of  local  improvement  assessments,  see 
Public  Improvements,  6. 

APPURTENANCES. 

Easements  as,  see  Easements,  1. 

ARCHITECT. 

Right  to  mechanics'  lien,  see  Mechanics' 
Liens. 

ARREST. 

Civil  liability  for  making,  see  False 
Imprisonment. 

ARSON. 

Indictment  for,  see  Appeal  and  Error, 
15. 

Evidence  in  prosecution  for,  see  Evi- 
dence, 24,  37,  38,  41. 

ARTISAN. 

Lien  of,  see  Liens. 

ASSAULT  AND  BATTERY. 

On  witness  as  contempt,  see  Contempt, 
1,  2,  7. 

ASSESSMENTS. 

For    improvements,    see    Drains    and 

Sewers;    Public   Improvements. 
Of  tax,  see  Taxes,  1,  6. 

ASSIGNMENT. 

Of  corporate  stock,  see  CorporationSy 
12,  13. 

ASSIGNMENT  FOR  CREDITORS. 

Conversion  by  purchaser  at  assignee's 
sale,  see  Trover. 

ASSUMED  NAME. 

Transaction  of  business  under,  see  Con- 
tracts, 8. 

ASSUMPSIT. 

1.  No  return  of  unearned  premium  up- 
on a  bond  insuring  the  fidelity  of  a  public 
ofiicer  for  a  yearly  premium  can  be  had, 
although  he  dies  in  the  middle  of  the  year; 
at  least,  where  duties  involving  the  principal 
hazard  have  all  been  performed  before  his 
death.  Crouch  v.  Southern  Surety  Co. 
L.RJ1.1916D,  966,  174  8.  W.  1116,  131 
Tenn.  260. 

2.  The  United  States  cannot  recover 
money  paid  by  the  Secretary  of  the  Treas- 
ury to  a  bona  fide  holder  for  value,  guilty 
of  no  negligence  contributory  to  the  fraud, 
upon  a  draft  upon  him  boaring  the  forged 
signature  of  an  officer  having  the  right  to 
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make  such  drafts,  since  he  was  bound  to 
know  the  signature  of  such  official,  and  the 
question  whether  the  bill  is  negotiable  or 
not  is  immaterial.  United  States  v.  Bank 
of  New  York,  Nat.  Bkg.  Aseo.  L.R.A.1916D, 
797,  219  Fed.  648,  —  C.  C-  A,  —. 

(Annotated) 

ASSUMPTION  OF  RISKS. 

By  employee,  see  Master  and  Servant, 

8. 
By  one  depositing  goods  in  warehouse, 

see  Warehousemen,  2. 

ATTAOHMJBNT. 

As  to  garnishment,  see  Garnishment. 

What  property  subject  to,  see  Levy  and 
Seizure,  1. 

Limitation  of  time  of  action  against 
sheriff  for  failure  to  return  attach- 
ment, see  Limitation  of  Actions,  2. 

A  statute  giving  foreign  corporations 
which  comply  with  the  local  laws  all  the 
rights  and  privileges  of  like  domestic  cor- 
porations, and  subjecting  them  to  the  laws 
of  the  state  applicable  to  like  domestic  cor- 
porations, does  not  exempt  them  from  the 
operation  of  the  statute  authorizing  an  at- 
tachment in  actions  against  defendants  not 
residing  in  the  state.  Jennings  v.  Idaho 
R.  L.  &  P.  Co.  LJIA..1915D,  116,  146  Pac. 
101,  26  Idaho,  703. 

(Annotated) 

ATTORNEYS. 

Liability  of  municipality  for  attorneys' 
fees,  see  Municipal  Corporations,  2. 

District  and  prosecuting  attorneys,  see 
District  and  Prosecuting  Attorneys. 

Slander  by,  see  Libel  and  Slander,  3. 

Disbarment. 

Inherent  power  of  court  to  disbar,  see 
Courts,  1. 

Admissibility  of  evidence,  see  Evidence, 
43. 

Sufficiency  of  proof,  see  Evidence,  46. 

Right  to  trial  by  jury,  see  Jury,  3. 

Defense  of  bar  of  limitation,  see  Limi- 
tation of  Actions,  1. 

1.  The  obligation  which  attorneys  as- 
sume when  they  are  admitted  to  the  bar  is 
not  simply  to  be  obedient  to  the  Constitution 
and  laws,  but  to  maintain  at  all  times  the 
respect  due  the  courts  of  justice  and  judicial 
officers  and  this  obligation  includes  abstain- 
ing out  of  court  from  insulting  language 
and  offensive  conduct  toward  the  judges 
personally  for  their  judicial  acts.  State 
Bar  Commission  ex  rel.  Williams  v.  Sulli- 
van, L.R.A.1915D,  1218,  131  Pac.  703,  35 
Okla.  745. 

2.  An  attorney  may  criticisse  the  courts 
so  long  as  his  criticising  ure  made  in  good 
faith  and  in  respectfqj  junguage,  but  the 
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violates  his  duties  and  obligations  as  an 
attorney  and  counselor  at  law,  for  which  he 
may  be  disbarred.  State  Bar  Commission 
ex  rel.  Williams  v.  Sullivan,  L.RJ1.19I6D, 
1218,  131  Pac.  703,  35  Okla.  745. 

3.  Special  notice  to  an  attorney  is  not 
necessary  before  the  rendition  of  a  judg- 
ment disbarring  .him.  State  Bar  Commis- 
sion ex  rel.  Williams  v.  Sullivan,  L.RA.. 
1915D,  1218,  131  Pac.  703,  36  Okla.  745. 

4.  Proceedings  to  disbar  an  attorney 
cannot  be  defeated  because  the  committee 
presenting  the  charges  had  no  authority  to 
do  so  from  any  other  person  or  body.  State 
Bar  Conunission  e\  rel.  Williams  v.  Sulli- 
van, L.R.A.19I5D,  1218,  131  Pac.  703,  35 
Okla.  745. 

5.  In  disbarment  proceedings  instituted 
by  the  state  bar  commission  by  the  order 
and  direction  of  the  supreme  court,  no 
verification  of  the  specification  of  charges 
is  necessary  under  §  267,  Comp.  Laws  1909 
of  Oklahoma.  State  Bar  Commission  ex  rel. 
Williams  v.  Sullivan,  L.RJ1L.1915D,  1218, 
131  Pac.  703,  35  Okla.  745. 

6.  The  sufficiency  of  the  verification  of 
the  specification  of  charges  in  disbarment 
proceedings  must  be  determined  by  an  in- 
spection of  it,  and  evidence  cannot  be  taken 
for  the  purpose  of  showing  that  the  affiant 
had  no  personal  knowledge  as  to  the  charges. 
State  Bar  Commission  ex  rel.  Williams  v. 
Sullivan,  L.R.A.1915D,  1218,  131  Pac.  703, 
35  Okla.  745. 

7.  Failure  of  the  court  to  order  the  fil- 
ing of  charges  for  disbarment  of  an  attor- 
ney is  not  available  to  accused  after  the 
court  has  taken  jurisdiction  and  tried  the 
case.  State  Bar  Commission  ex  rel.  Wil- 
liams V.  Sullivan,  L.R.A.1915D,  1218,  131 
Pac.  703,  35  Okla.  745. 

8.  Proceedings  against  an  attorney  for 
criminal  libel  upon  the  court  docs  not  pre- 
vent his  disbarment  for  the  same  offense. 
State  Bar  Commission  ex  rel.  Williams  v. 
Sullivan,  L.R.A.1915D,  1218,  131  Pac.  703, 
35  Okla.  745. 

ATTRACTIVE  NUISANCE. 

See  Negligence,  2-4. 

AUDITOR. 

Presumption  of  truth  of  certificate  by, 
see  Evidence,  10. 

Sufficiency  of  auditor's  findings  to  sus- 
tain verdict  by  jury,  see  Evidence, 
44. 

AUTOMOBILES. 

Regulation  of  use  and  construction  of 
garage,  see  Buildings,  1-4;  Con- 
stitutional Law,  17;  Municipal 
Corporations,  6,  11. 

Insurance  on,  see  Insurance,  10,  12,  13. 

Lien  for  repairs  on,  see  Liens,  4,  6. 

License;  registration. 

Discrimination  in  license  tax,  see  Li- 
cense, 3. 
Reasonableness  of  license  tax,  see  Li- 
cense, 4. 
1.  The  fact  that  the  operator  of  an  au- 
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tomobile  upon  the  street  of  a  city  does  not 
have  a  license  as  required  by  an  ordinance 
does  not  prevent  his  recovery  of  damages 
for  injury  suffered  through  another's  neg- 
ligence. Armstead  v.  Lounsberrv,  L.R.A. 
1915D,  628,  151  N.  VV.  542,  129  Minn.  34. 

(Annotated) 

2.  The  fact  that  an  automobile  is  not 
registered  as  required  by  law  does  not  pre- 
vent a  recovery  by  the  owner  of  damages  for 
injure'  suffered  through  another's  negli- 
ponco.  Armstead  v.  Lounsberrv,  L.R.A. 
1916D,  628,  151  K  W.  542,  129  Minn.  34. 
Negli^j^ence  In  use  of. 

New  trial  in  action  for  injury,  see  N«w 
Trial,  1. 

3.  The  law  of  the  road  does  not  apply 
in  case  of  an  automobile  turning  around 
in  the  street.  Armstead  v.  Ix)unsberry, 
L.R.A.1915D,  628,  151  N.  W.  542,  129  Minn. 
34. 

4.  An  automobile  in  good  condition  is 
not  such  a  dangerous  instrument  that  one 
letting  it  for  hire  must  test  the  competency 
and  skill  of  a  customer  before  intrusting 
him  with  it,  under  penalty  of  liability  for 
injuries  done  by  the  hirer's  negligence. 
Neubrand  v.  Kraft,  L.R.A.1915D,  691,  151 
X.  W.  455,  —  Iowa,  — .  (Annotated) 

5.  The  keeper  of  a  motor  car  livery  is 
not  liable  for  injury  done  by  a  car  through 
the  negligence  of  one  to  whom  he  let  it  with 
knowledge  that  the  hirer  had  no  acquaint- 
ance with  the  operation  of  that  make  of 
cars.  Xeubrand  v.  Kraft,  L.R.A.1915D,  691, 
151   K.  W.  455,  —  Iowa,  — . 

6.  Evidence  that  the  driver  of  an  au- 
tomobile on  a  public  street,  who,  w^hen  he 
saw  another  automobile  in  front  of  him 
headed  in  the  same  direction  commence  to 
turn  in  the  street, — practically  the  whole 
width  of  the  street  being  required  to  make 
the  turn, — instead  of  stopping  his  car  and 
avoiding  a  collision,  as  he  could  have  done, 
increased  his  speed  and  attempted  to  pass 
ahead  of  the  turning  car  before  it  should 
reacli  the  left  curb,  is  suflicient  to  charge 
the  driver  -with  negligence.  Armstead  v. 
Lounsberrv.  L.R.A.1915D,  628,  151  X.  W. 
542.   129   Minn.  34. 

7.  A  city  ordinance  requiring  the  driver 
of  an  automobile  to  look  to  the  renr  before 
turnini?  is  complied  with  when  one  riding 
with  him  look.s  and  then  directs  him  to  go 
ahead.  Armstead  v.  l^unshern^  L.R.A. 
1915D,  628,  151  X.  \V.  542,  120  Minn.  34. 
Contrll)utory  ncgligeiiro. 

8.  Violation  of  a  statute  fixing  under 
penalty  a  speed  limit  for  automobiles  on  a 
highway  does  not  deprive  one  of  the  de- 
fense of  contril)utorv  negligence  on  the  part 
of  one  injured  by  collision  with  the  automo- 
bile, unless  his  conduct  is  such  under  all 
the  circumstances  as  to  amount  to  gross 
necrligence.  Ludke  v.  Burck,  L.R.A.1915D, 
968,   152   X.  W.   190,   160   Wis.  440. 

( Annotated ) 

AUTOPSY\ 

Stipulation  as  to,  in  insurance  policy, 
see   Insurance,   16-19. 
L.Pv.A.1915D. 


BAGGAGE. 

In  general,  see  Carriers,  7.  > 

BAILMENT. 

As  to  warehousemen,  see  WarehouBe- 
men. 

BANKS. 

Refusal  of  cashier  to  ahswtr  questiocis 

propounded    1^    grand    jury,    see 

Contempt,  3,  4. 
Fraud  in  securing  subscription  to  stock, 

see  Corporations,  11.  - 
Estoppel  to  deny  entries  on  books   of 

bank  or  sworn  statemcfntB,-  see  Bs- 

toppel,  2. 
Usury  in  bank  ■  transaction,  see  tJsurv^ 

1. 

Deposits  generally. 

1.  The  proceeds  of  a  draft  which,  with 
a  bill  of  lading  attached,  is  delivered  to  the 
bank  in  whose  favor  it  is  drawn,  and  by  it 
forwarded  t6  a  correspondent  bank  for 
collection,  and  immediate  credit  given  to 
the  drawer  of  the  draft  while  in  the  hands 
of  the  correspondent  bank,  are  to  be  re- 
garded as  belonging  to  the  payee  named  in 
the  draft,  as  against  a  creditor  of  the  de- 
positor who  attempts  to  reach  them  by 
garnishment  after  the  account,  as  increased 
by  the  deposit,  has  been  overdrawn;  and 
this  is  true  notwithstanding  the  practice  of 
the  first-named  bank  to  charge  its  de- 
positors with  the  interest  on  such  itema 
from  the  time  of  giving  credit  until  the 
proceeds  are  actually  received  and  to  charge 
back  their  amount  in  the  event  of  nonpay- 
ment; and  notwithstanding  that  a  serial 
number  is  placed  on  said  draft  by  the 
original  bank  in  sending  it  oiit  for  collec- 
tion, and  that  a  witness  testifies  to  a  gen- 
eral practice  of  bankers  to  place  such  num- 
bers upon  items  received  for  collection,  but 
not  upon  those  accepted  as  cash.  Scott  v. 
W.  H.  Mclntvre  Co.  L.R.A.1915D,  139,  144 
Pac.  1002,  93  Kan.   508. 

Payment  of  checks;  forg:eries. 

2.  A  bank  which  pays  upon  the  checks 
of  the  wife  alone  a  man's  money  deposited 
to  the  joint  account  of  himself  and  wife  is 
liable  to  him  therefor  except  so  far  as  be 
may  have  ratified  the  checks  or  received 
the  benefit  of  them.  Gish  Bkg.  Co,  v.  Leach- 
man,  LJR.A.1916D,  920,  174  S.  VV.  492,  — 
Ky.  — .  (Annotated) 

3.  A  bank  which  pays  a  check  upon 
itself,  the  signature  of  drawer  and  indorser 
upon  which  are  forged,  cannot  recover  the 
amount  paid  from  the  bank  which  originally 
cashed  the  check,  although  it  indorsed  there- 
on "all  prior  indorsements  guaranteed."^ 
State  Bank  v.  Cumberland  Sav.  &  T.  Co. 
L.R.A.1915J>,  1138,  85  S.  E.  5,  168  X.  C. 
605. 

4.  A  bank  depositor  whose  clerk  has 
charge  of  the  account  is  negligent  in  com- 
paring only  the  vouchers  returned  to  him 
when  his  account  is  balanced  from  time  to 
time  without  looking  at  the  check  list  or 
the  balance  in  the  pass  book,  so  that,  in  case 
checks  have  been  forged  by  his  clerk,  and 
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the  Youchers  withdrawn  from  the  package 
and  destroyed  before  the  genuine  ones  are 
delivered  to  him,  which  he  does  not  diS' 
cover,  he  cannot  charge  the  bank  with  the 
loss  if  it  was  not  negligent  in  paying  the 
checks.  ^lorgan  v.  United  States  Mortg.  & 
T.  Co.  L.R.A.1915D,  741,  101  N.  E.  871,  208 
N.  Y.  218.  (Annotated) 

InsolTcncy. 

Officer's  liability  on   bond  for  loss  of 
money    by    failure    of    bank,    see 
Bonds. 
Fraudulent  sale  by  insolvent  bank  of 
shares  of  its  capital  stock,  see  Cor- 
porations, 11. 
Estoppel  of  bank  to  deny  statements 
concerning  deposit  to  credit  of  an- 
other insolvent  bank,  see  Estoppel, 
2. 
Set*off  in  case  of,  see  Set-Off  and  Coun- 
terclaim, 2. 
5.  One  who  has  deposited  checks  on  ac- 
count in  an  insolvent  bank  is  not  prevented 
from  having  payment  on  them  stopped  and 
reclaiming  them  from  the  bank's  receiver, 
by  the  fact  that  they  have  been  forwarded 
to  a  correspondent  bank  and  credited  to  the 
account  of  the  insolvent  one,  if  the  corres- 
pondent makes  no  claim  to  theim.     Knaffl 
V.   Knoxville   Bkg.   &  T.   Co.   L.RJL1915D, 
402,  170  S.  W.  476,  180  Tenn.  336. 

(Annotated) 

BATHING  RESORT. 

1.  The  ownership  of  premises  is  not  es- 
sential to  the  liability  of  a  person  who  op- 
erates or  maintains  a  bath  house  where 
bathing  suits  are  furnished  for  hire,  at  a 
seaside  resort,  for  injuries  due  to  his  neg- 
ligence in  failing  to  maintain  proper  and 
safe  life  lines  and  life  rafts  for  the  pro- 
tection of  his  patrons.  McKinney  v.  Adams, 
L.R.A.1915D,  442,  66  So.  988,  —  Fla.  — . 

2.  An  action  may  be  maintained  against 
a  person  who  operates  or  maintains  a  bath 
house  where  bathing  suits  are  furnished  for 
hire,  at  a  seaside  resort,  for  negligence  in 
failing  to  maintain  proper  and  safe  life 
lines  and  rafts  for  the  protection  of  his 
patrons,  by  a  patron  not  guilty  of  con- 
tributory negligence  who  is  injured  as  a 
proximate  result  of  the  negligence  of  such 
operator  or  his  agents,  where  the  statute 
makes  it  the  duty  of  a  person  operating  or 
maintaining  such  a  hath  house  to  maintain 
at  all  times  proper  and  safe  life  lines  and 
life  rafts  for  the  protection  of  bathers,  and 
prescribes  a  fine  or  imprisonment  or  both 
for  failure  to  comply  with  the  duty.  Mc- 
Kinney V.  Adams,  L.R.A.I915D,  442,'  66  So. 
988,  —  Fla.  — .  (Annotated) 

BENEVOLENT  SOCfv^ffTES. 

Insurance  by,  bbq  j^gumnce, 

BETTFXG. 

See  Gaming. 


BIAS. 

Of  juror,  see  A 

L,R.A.1915D.        V 


/ 


^^^  ^^K 


BIBLE. 

Reading  of,  in  public  schools,  see  Con- 
stitutional Law,  19;  Schools,  3. 

BILL  OF  REVIEW. 

See  Review. 

BILL  OP  SALE. 

As  violation  of  condition  in  insttrance 
policy,  see  Insurance,  8,  9. 

BILLS  AND  NOnnSS. 

Recovery  of  money  paid  on  forged 
draft  against  United  States  Treas- 
ury, see  Assumpsit,  2. 

Negotiability. 

1.  Uncertainty  as  to  the  rate  of  inter- 
est in  a  note,  so  as  to  render  it  non-negoti- 
able, is  not  created  by  drawing  with  a  pen  a 
ring  around  the  figures  representing  such 
rate  as  inserted  by  a  tjrpewriter  in  a  printed 
note  blank,  and  placmg  a  ftgure  above  it 
with  a  pen,  where  the  statute  provides  that 
where  there  is  a  conflict  between  the  writ- 
ten and  printed  provisions  in  a  contract, 
the  written  ones  must  prevail,  since  the 
typewritten  figures  must  be  regarded  as 
printed.  Acme  Coal  Co.  v.  Northrup  Nat. 
Bank,  L.R.A.1918D,  1084,  146  Pac.  593,  — 
Wyo.  — .  (Annotated) 
Indorsement  and  transfer. 

2.  The  defense  of  failure  of  considera- 
tion is  not  available  under  the  negotiable 
instrument  law  against  an  indorsee  of  a 
negotiable  note,  unless  prior  to  or  at  the 
time  of  his  purchase  he  had  notice  of  in- 
firmity in  the  note,  or  knowledge  of  such 
facte  that  taking  the  instrument  amounted 
to  bad  faith.  Acme  Coal  Co.  v.  Northrup 
Nat.  Bank,  L.R.A.1915D,  1084,  146  Pac.  593, 
—  Wvo.  — . 

3.  The  payee  of  a  note  unenforceable 
because  of  lack  of  consideration  cannot,  by 
repurchasing  the  paper  after  transferring 
it  to  a  bona  fide  purchaser  for  value,  with- 
out notice,  acquire  the  rights  of  such  pur- 
chaser, 80  as  to  hold  the  paper  free  from 
equities.  Shade  v.  Hayes,  L.R.A.1915D,  271, 
151  N.  W.  42,  —  S.  D.  — . 

Who  are  bona  fide  purchasera. 

4.  A  director  of  a  corporation  to  whom 
a  note  payable  to  the  corporation  has  been 
transferred  by  vote  of  its  board  of  directors, 
for  value  and  before  maturity,  but  after 
the  consideration  therefor  had  failed  and 
the  company  had  been  notified  of  that  fact, 
is  not  a  purchaser  in  good  faith  so  as  to 
entitle  him  to  maintain  a  suit  on  the  note 
against  the  makers  notwithstanding  the  fail- 
ure of  consideration.  Hardin  v.  Dale.  L.R.A. 
1915D,    1099,   146   Pac.   717,   —   Okla   — . 

( Annotated ) 

BLASTING. 

Injury  through  fright  caused  by,  see 
Fright,  2. 

One  blasting  out  a  trench  under  mu- 
rAoipal  authority  in  a  public  street  in  which 

to  l^y  ^  S^^  P^^^  ^®  "^^'  *"  ^^^  absence  of 
I    -jjegUgence,  liable   in  tort  for   the   flow   of 
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water  into  a  cellar  on  one  Bide  of  the  street 
from  a  pond  on  the  opposite  side,  because 
of  the  disturbance  of  the  earth  by  the  blasts. 
McGinnis  v.  Marlborough-Hudson  Gas  Co. 
L.R.A.1919D,  1080,  108  N.  E.  364,  220  Mass. 
676.  (Annotated) 

BONA  FIDS  HOLDER. 

Of  note,  see  Bills  and  Notes,  4. 

BONDS. 

Kecoverv  of  unearned  premium  upon 
bond  of  public  officer,  see  Assump- 
sit,  1. 

Right  of  le^gislature  to  divert  proceeds 
of  county  bonds,  see  Counties. 

By  person  engaging  in  messenger  busi- 
ness, see  License,  1. 

Contribution  between  sureties  on  bond 
of  public  officer,  see  Principal  and 
Surety. 

Set-off  in  action  on  official  bond,  see 
Set-Off  and  Counterclaim,  1. 

A  town  treasurer  who,  upon  re-elec- 
tion to  office,  continues  a  deposit  account  of 
the  town's  money  in  a  bank  so  insolvent 
that  it  cannot  pay  the  amount,  does  not,  al- 
though he  is  ignorant  of  the  true  conditions, 
account  for  it  within  the  meaning  of  his 
official  bond  satisfying  its  obligation  in 
case  of  such  accounting,  so  as  to  relieve  the 
surety  from  liability  in  case  the  account  is 
lost  because  of  the  bank's  insolvency. 
Yawger  v.  American  Surety  Co.  L.rA. 
191SD,  481,  106  N.  E.  64,  212  N.  Y.  292. 

BOOKS. 

Right  to  inspect  books  of  corporation, 
see  Corporation,  7,  7a,  24. 

BREACH. 

Of  covenant,  see  Covenants  and  Con- 
ditions, 3. 

BREACH  OF  PROMISE. 

Prematurity  of  action  for,  see  Action 

or  Suit,  1. 
Oral  promise  to  marry,  see  Contracts, 

3. 
Validity  of  contract  of  marriage,  see 

Contracts,  6. 
Presumptions  and  burden  of  proof  in 

action  for,  see  Evidence,  10. 
Good   faith   of   tender    of   performance 

of   promise   as   question   for   jury, 

see  Trial,  3. 

1.  A  right  of  action  for  breach  of  prom- 
ise of  marriage  is  not  affected  by  an  at- 
tempted contract  of  settlement  which  is 
invalid  because  in  restraint  of  marriage. 
McCoy  V.  Flynn,  L.R.A.1915D,  1064,  151 
N.  W.  465,  —  Iowa,  — . 

2.  Defendant's  offer  of  marriage  after 
breach  is  as  a  rule  no  defense.  Corduan 
v.  McCloud  (N.  J.  Err.  &  App.)  L.R.A. 
1916D,  1190,  93  Atl.  724,  —  N.  J.  — . 

3.  An  offer  on  the  part  of  the  defend- 
ant to  fulfil  the  promise  of  marriage  after 
his  refusal  to  do  so,  or  a  renewed  offer  in, 
hia  answer  or  in  ogen  court,  is  not  a  defense 
L.R.A.1915D. 


unless  it  is  made  bona  fide,  and  nnlees, 
also,  the  plaintiff  has  not  signified  an  in- 
tention to  regard  the  contract  as  at  an  end. 
Corduan  v.  McCloud  (N.  J.  Err.  Sl  App.), 
L.RJL1915D,   1190,  93   Atl.   724,  —  N.  J. 


BREAKING. 

Sufficiency  of,  to  constitute  bvrgljyry, 
see  Burglary. 

BRIDGES. 

The  cost  of  the  eonstroction  of 
bridges  on  the  public  highway  across  s 
drainage  ditch  constructed  by  a  drainage 
district  must  be  borne  by  the  county,  and 
not  by  the  drainage  district,  where  the 
bridges  are  a  public  necessity  and  conven- 
ience, and  where  the  estimated  cost  of  such 
construction  was  deducted  from  the  share 
levied  upon  the  county  as  its  portion  of  the 
cost  of  the  improvement,  on  the  theory  that 
the  county  was  damaged  to  the  extent  of 
such  cost  of  construction,  and  no  appeal 
was  taken  from  such  action.  Wilkins  v. 
Hillman,  L.R.A.1915D,  849,  145  Pac.  1111, 
—  Okla.  — . 

BROKERS. 

1.  A  property  owner  cannot  accept  the 
benefits  of  a  contract  for  sale  negotiated 
by  a  broker  finally  compensated  by  him, 
although  he  acted  originally  for  the  pur- 
chaser without  ratifying  the  statements  as 
to  the  income  of  the  property  made  by 
the  broker  to  effect  the  sale.  Whitney  v. » 
Bissell,  L.R.A.1916D,  M7,  146  Pac.  141,  — 
Or.  — . 

2.  The  agreement  by  a  property  owner 
to  pay  a  broker  a  commission  for  sellin*; 
the  property,  knowing  that  he  was  employed 
by  the  buyer,  is  a  fraud  upon  the  rights  of 
the  buyer,  if  the  agreement  was  not  assent- 
ed to  by  him.  Whitney  v.  Bissell,  L.R.A. 
1915D,  267,  146  Pac.  141,  —  Or.  — . 

BROTHER. 

Right  to  appointment  as  administrator, 
see  Executors  and  Administrators, 
la. 

BUILDINGS. 

Denial  of  equal  protection  of  laws  by 
building  regulations,  sec  Constitu- 
tional Law,  2. 

Police  power  as  to,  see  Constitutional 
Law,  17. 

Restrictions  in  covenants,  see  Covenants 
and  Conditions,  2. 

Injunction  to  prevent  destruction  of, 
under  void  municipal  ordinance, 
see  Injunction,  4. 

Lien  on,  see  Mechanics'.  Liens. 

Delegation  of  power  as  to.  see  Munici- 
pal Corporations,  4. 

Forbidding  storage  of  inflammable  sub- 
stances in  garage  in  certain  loca- 
tions, see  Municipal  Corporations, 
11. 

Partial  invalidity  of  ordinance  estab- 
lishing fire  limits,  see  Municipal 
Corporations,  6. 
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1.  Power  to  forbid  the  construction  of 
a  public  garage  in  a  city  block  without  the 
consent  of  a  majority  of  the  property  own- 
ers is  conferred  upon  a  municipal  corpora- 
tion by  statutory  authority  to  direct  the 
location  and  regulate  the  use  and  construc- 
tion of  garages,  inter  alia,  within  the  city 
limits.  People  ex  rjel.  Busching  v.  Ericsson, 
L.R.A.1919D,  607,  105  N.  £.  315,  263  111. 
368. 

2.  Power  to  direct  the  location  and 
regulate  the  use  and  construction  of  garages 
does  not  authorize  a  municipal  corporation 
to  forbid  their  location  within  the  city 
limits.  People  ex  rel.  Busching  v.  Ericsson, 
L.R.A.1915D,  607,  105  N.  £.  315,  263  111. 
368. 

3.  Requiring  one  who  desires  to  operate 
a  public  garage  in  or  within  100  feet  of  a 
city  block  in  which  two  thirds  of  the  build- 
ings on  both  sides  of  the  street  are  used 
exclusively  for  residences,  to  secure  con- 
sent from  a  majority  of  the  property  own- 
ers, is  not  unreasonable.  People  ex  rel. 
Busching  v.  Ericsson,  L.R.A.1915D,  607,  105 
N.  E.  316,  263  111.  368. 

4.  Forbidding  the  location  of  a  public 
garage  within  200  feet  of  a  diurch  is  not 
unreasonable.  People  ex  rel.  Busching  v. 
Ericsson,  L.R.A.1915D,  607,  105  N.  E.  315, 
263  111.  368. 

5  Statutory  power  to  establish  limits 
within  which  no  building  composed  of  com- 
bustible material  shall  be  erected  does  not 
authorize  an  ordinance  establishing  limits 
within  which  no  such  building  shall  be  erect- 
ed without  permission  of  the  mayor  and 
council.  Hays  v.  Poplar  Bluff,  L.R.A. 
1915D,  595,  173  S.  W.  676,  —  Mo.  — . 

BURDEN  OF  PROOF. 

In  general,  see  Evidence,  4-20. 

BURGLARY. 

Loss  of  passenger's  baggage  by,  see  Car- 
riers, 7. 

Evidence  in  prosecution  for,  see  Evi- 
dence, 25,  33. 

Competency  of  witnesses  in  prosecu- 
tion for,  see  Witnesses,  1. 

1.  An  employee's  opening  a  building  at 
a  time  when  his  duties  did  not  require  him 
to  do  so,  by  means  of  a  key  furnished  him 
by  the  employer  for  the  limited  purpose  of 
opening  the  store  for  business  in  the  morn- 
ing, followed  by  his  taking  property  of  his 
employer  therefrom  with  intent  to  convert 
it  to  his  own  use,  is  a  sufficient  breaking  to 
constitute  burglary.  State  v.  Corcoran, 
L.R.A.1915D,  1015,  143  Pac.  453,  82  Wash. 
44.  (Annotated) 

2.  Burglary  may  be  established  by 
proof  of  the  breaking  out  as  well  as  break- 
ing in,  under  statutes  providing  punish- 
ment for  anyone  who  aha]]  /eioniously  [)reak 
any  dwelling  house  and  jg/ce  away  aflvfcijing 
of  value,  and  requiring  st^ttitea  i„  jLoS^' 


3.  The  opening  wider  of  a  chicken  house 
door  which  had  been  left  partly  open  by  the 
owner,  and  was  held  in  position  by  means 
of  a  fence  post  placed  on  one  side  thereof 
and  a  brick  on  the  other,  by  removing  the 
post  and  brick,  without  which  removal  no 
entry  could  have  been  made  into  the  build- 
ing, constitutes  a  forcible  breaking  within 
the  meaning  of  a  burglary  statute.  Goina 
v.  State,  L.R.A.1915P,  841,  107  N.  E.  335, 
—  Ohio  St.  — . 

BURIAL  insurance:. 

See  Insurance,  1. 

BY-LAWS. 

Of  insurance  company,  see  Insurance,  3. 

CABOOSE. 

Statute  as  to  remodelling  or  construc- 
tion of,  see  Action  or  Suit,  2 ;  Com- 
merce; Evidence,  3;  Statutes,  4. 

Judicial  notice  as  to  safety  of,  see  Evi- 
dence, 3. 

CANALS. 

Jurisdiction  of  railway  commission 
over  question  of  ownership  of  irri- 
gation canal,  see  Public  Service 
Commissions,  1. 

CANCELATION  OF  INSTRUMENTS. 

Of  stock  subscription,  see  Corporations, 
11. 

CARRIERS. 

Statute  as  to  construction  or  remodel- 
ling of  caboose,  see  Action  or  Suit, 
2;  Commerce;  Evidence,  3;  Stat- 
utes, 4. 

Forbidding  person  to  act  as  conductor 
without  having  previously  served 
as  freight  conductor  or  brakeman, 
see  Constitutional  Law,  11. 

As  to  elevators,  see  Elevators. 

Injury  to  employee,  see  Master  and 
Servant. 

Irrigation  company  as  a  common  car- 
rier, see  Waters,  4. 

Measure  of  care  required;   negligence 
generally. 

Measure  of  damages  for  injury  to  pas- 
senger, see  Damages,  5. 

1.  A  carrier  which,  after  injury  to  a 
boy  upon  its  car,  takes  him,  against  the 
protest  of  his  guardian,  to  its  own  surgeon 
for  treatment,  is  liable  for  any  injury 
which  the  surgeon  may  inflict  upon  him 
through  malpractice,  whether  it  used  care 
in  the  selection  of  a  surgeon  or  not.  Eas- 
ier V.  Columbia  Railwav,  Q.  &  E.  Co.  L.R.A. 
1915D,  883,  84  S.  E.  417,  —  S.  C.  —. 

(Annotated) 

2.  The  n^ligence  of  a  person  in  peril 
on  a  highway  crossing,  which  requires  the 
application  of  the  emergency  brake  to  the 
train,  does  not  relieve  the  carrier  from  lia- 
bility for  consequent  injury  to  a  passenger 
if  the  necessity  of  resort  to  such  brake  was 
due  to  its  own  negligence.    Dorr  v.  Lehigh 
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Valley  R.  Co.  L.R.A.1915D,  368,  105  N.  £. 
652,  211  N.  Y.  369.  (Annotated) 

3.  A  railroad  company  cannot  avoid 
liability  for  injury  to  a  passenger  by  the 
application  of  the  emergency  brake  to  avoid 
collision  with  a  traveler  on  a  highway  cross- 
ing on  the  theory  that  it  might  assume 
that  he  would  leave  the  track  in  time  to 
escape  injury,  if  he  was  manifestly  uncon- 
scious of  the  approach  of  the  train.  Dorr 
V.  Lehigh  Valley  R.  Co.  L.R.A.1916D,  368, 
105  N.  E.  652,  211  N.  Y.  369. 

4.  A  railroad  company  is  liable  for  in* 
jury  to  a  passenger  by  the  sudden  applica- 
tion of  the  emergency  brake  to  avoid  strik- 
ing a  traveler  at  a  highway  crossing  if  it 
was  negligent  in  failing  to  warn  him  or  to 
observe  his  danger  in  time  to  avoid  the  ac- 
cident without  resort  to  the  emergency 
brake.  Dorr  v.  Lehigh  Valley  R.  Co.  L.R.A. 
1915D,  368,  105  N.  E.  652,  211  N.  Y.  369. 
lieaving  at  destination. 

5.  A  railroad  company  is  not  liable  for 
carrying  past  his  destination  a  passenger 
who  knowingly  boards  a  train  not  scheduled 
to  stop  there,  although  the  gateman  and 
brakeman  made  no  objection  to  his  boarding 
the  train,  if  the  conductor,  upon  ascertain- 
ing his  destination,  informed  him  that  the 
train  would  not  stop,  and  advised  him  to 
leave  it  at  a  suitable  intermediate  stopping 
place  and  wait  for  another  train.  Louis- 
ville &  N.  R.  Co.  V.  Gaddie,  L.R.A.1915D, 
70S,  172  S.  W.  514,  162  Ky.  205. 

(Annotated) 

lilmitatlon  of  liability. 

Effect  of  Federal  employer's  liability 
act  to  invalidate  contract  exempt- 
ing carrier  from  liability  for  in- 
jury to  Pullman  porter,  see  Mas- 
ter and  Servant,  1. 

6.  One  who,  when  employed  as  a  Pull- 
man porter,  agrees  to  protect  the  Pullman 
Company  in  its  contracts  by  which  it  under- 
takes to  indemnify  railroad  companies 
against  liability  for  Injuries  to  Pullman 
employees,  deprives  himself  of  the  right  to 
maintain    an    action    against    the    railroad 

•  company  for  injuries  received  in  the  course 
of  his  employmentt.    Robinson  v.  Baltimore 
&  0.  R.  Co.  L JI.A.1915D,  510,  40  App.  D.  C. 
169. 
Baggage  or  property  of  passenger. 

7.  A  passenger  who  does  not  claim  his 
baggage  at  destination  until  forty-eight 
hours  after  its  arrival  cannot  hold  the  car- 
rier liable  as  insurer  for  loss  of  the  bag- 
gage twenty-four  hours  before  by  burglary, 
although  he  failed  to  reach  destination  ear- 
lier because  of  inability  to  procure  sleeping 
car  accommodations,  if  he  did  not  notify  the 
carrier  that  he  would  not  accompany  the 
baggage.  Denver  &  R.  G.  R.  Co.  v.  Doyle, 
L.R.A.1915D,  113,  145  Pac.  688,  —  Colo.  — . 
Freight  carriers. 

Liability  of  carrier  for  injury  by  live- 
stock escaping  from  cars,  see  Ani- 
mals. 

Presumption  and  burden  of  proof  as  to 
negligence,    see   Evidence,    14,    15;  j 
Trial,  11.  * 

L..R.A.1915D. 


Negligence  as  question  for  jury,  see 
Trial,  4. 

Question  for  jury  as  to  fairness  of  con- 
tract limiting  liability,  see  Trial,  6. 

8.  In  order  that  a  carrier  may  relieve 
itself  from  liability  for  loss  of,  or  damage 
to,  goods  while  in  transit,  it  is  necessary 
for  it  to  show  that  the  loss  or  damage 
arose  solely  from  one  or  more  of  the  except- 
ed causes;  it  is  not  sufficient  for  it  merely 
to  show  that  the  shipper  was  negligent,  if 
the  loss  or  damage  would  not  have  resulted 
except  for  the  concurring  fault  of  the  car- 
rier. Northwestern  Marble  &  Tile  Co.  v. 
Williams,  L.R.A.1916D,  1077,  151  N.  W, 
419,  128  Minn.  514. 

9.  A  common  carrier  is  at  common 
law  an  insurer  of  the  goods  shipped,  and 
is  responsible  for  all  losses  except  those 
arising  from  certain  excepted  causes,  one 
of  which  is  improper  packing  by  the  shipper. 
Northwestern  Marble  &  Tile  Co.  v.  Wil- 
liams, L.R.A.1916D,  1077,  151  N.  W.  419, 
128  Minn.  514. 

10.  If  improper  packing  in  a  shipment 
offered  to  a  carrier  is  apparent  to  the  car- 
rier or  his  servants,  he  may  refuse  to  re- 
ceive the  shipment,  but  if  he  receives  it  he 
assumes  to  carry  the  goods  as  they  are, 
and  the  full  common-law  liability  as  car- 
rier attaches.  Northwestern  Marble  &  Tile 
Co.  V.  Williams,  L.R.A.1915D,  1077,  161  N. 
W.  419,  128  Minn.  514. 

11.  Although  a  carrier  has  knowledge  of 
defective  packing  in  goods  shipped,  yet,  if 
it  is  not  apparent  to  the  ordinary  observa- 
tion of  the  carrier  or  his  servants  that  the 
goods  cannot  be  safely  carried  in  the  con- 
dition in  which  they  are  presented,,  the 
carrier  should  not  be  held  to  take  the 
chances  of  injury  from  improper  packing. 
Northwestern  Marble  &  Tile  Co.  v.  Wil- 
liams, L.R.A.1915D,  1077,  151  N.  W.  419, 
128  Minn.  514.  (Annotated) 

12.  An  act  of  God,  such  as  a  severe 
blizzard  and  snowstorm,  which  will  excuse 
a  carrier  from  liability  for  loss,  must  not 
only  be  the  proximate  cause  oif  the  loss, 
but  it  must  be  the  sole  cause,  and  though 
the  loss  may  have  been  caused  by  an  act 
of  God,  yet,  if  the  negligence  of  the  de- 
fendant commiiAgles  with  such  act  of  God 
as  an  efficient,  contributing,  concurrent 
cause,  and  it  appears  from  the  evidence  and 
the  circumstances  of  the  case  that  such  in- 
jury would  not  have  occurred  except  for 
such  negligence,  the  company  will  be  liable. 
St  Louis  &  S.  F.  R,  Co.  v.  Dreyfus,  L.RJL 
1915D,  547,  141  Pac.  773,  42  Okla.  401. 

13.  Where  property  is  injured  or  lost 
while  in  the  hands  of  a  common  carrier, 
the  shipper  may  sue  the  carrier  upon  the 
latter's  common-law  liability,  without  re- 
gard to  the  existence  of  any  special  con- 
tract of  shipment  that  may  have  been 
entered  into  limiting  the  carrier's  liability, 
thus  leaving  it  to  the  defendant  to  plead 
such  contract  by  way  of  defense.  McGrath 
v.  Northern  P.  R.  Co.  L.R.A.19.15D,  644,  141 
N.  W.  164,  121  Minn.  258. 
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Governmental  control;  rates:  discrimi- 
nation. 

Regulation  of  interstate  business  of,  see 
Commerce,  1. 

Due  process  in  regulations  as  to  depots, 
see  Constitutional  Law,  9. 

Police  power  as  to  depots,  see  Constitu- 
tional Law,  18. 

Presumption  in  support  of  order  of 
Railroad  Commission,  see  Evidence, 
4. 

Mandamus  to  compel  receivers  to  obey 
order  to  join  in  construction  of 
union  depot,  see  Mandamus,  1. 

Review  by  courts  of  order  of  Railroad 
Commission  as  to  union  depot,  see 
Public  Sei-vice  Commissions,  2. 

14.  A  Railroad  Commission  has  author- 
ity to  change  the  location  of  depots  former- 
ly established,  under  statutory  power  to 
hear  petitions  for  the  establishment,  en- 
largement, equipment,  and  discontinuance 
of  depots,  and  determine  the  character  of 
construction,  equipment,  change  or  enlarge- 
ment of  depots  which  shall  be  supplied.  St. 
Louis,  I.  &  M.  &  S.  R.  Co.  v.  Bellamy,  L.R.A. 
IBlfiD,  91,  169  S.  W.  322,  113  Ark.  384. 

( Annotated ) 

15.  The  Railroad  Commission,  in  locat- 
ing a  railroad  depot,  is  not  bound  to  adopt 
the  exact  location  set  forth  in  the  petition 
therefor,  where  the  statute  does  not  require 
the  petition  to  define  the  place  of  location 
or  require  the  Commission  to  adopt  the 
spot  which  may  be  designated  by  petition. 
8t.  Louis,  I.  M.  &  S.  R.  Co.  v.  Bellamy, 
L.R.A.1915D,  91,  169  S.  W.  322,  113  Ark. 
384. 

16.  Authority  to  require  the  abandon- 
ment of  present  facilities  is  included  in  a 
grant  of  power  to  a  Railroad  Commission  to 
require  railroad  companies  to  maintain  a 
union  station.  Railroad  Commission  v.  Ala- 
bama, G.  S.  R.  Co.  L.R.A.1916D,  98,  64  So. 
13,  185  Ala.  354. 

17.  Locating  a  depot  at  a  place  where 
the  main  line  of  the  railroad  will  be  upon 
a  curve  and  a  branch  line  upon  a  grade  is 
not  BO  unreasonable  and  arbitrary  as  to 
make  the  order  of  location  void  where  the 
curve  is  not  greater  than  that  upon  which 
other  depots  are  located,  and  the  railway 
company  owns  land  sufficient  to  enable  it 
to  straighten  the  tracks  for  several  hundred 
feet  at  the  place  of  location.  St.  Louis,  I. 
M.  &  S.  R.  Co.  v.  Bellamy,  L.RJ1.1915D,  91, 
169  S,  W.  322,  113  Ark.  384. 

18.  Arbitrary  power  is  not  conferred 
upon  a  Railroad  Commission  by  granting 
it  authority  to  require  railroad  companies 
within  a  particular  city  to  construct  and 
maintain  union  stations  when  the  necessi- 
ties of  the .  case,  in  its-  judgvient,  requires 
it,  so  as  to  make  the  statute  unconstitu- 
tional. Railroad  Comrni^sioTi  v.  Alabama, 
G.  S.  R.  Co.  L.R.A.19liffj  98,  64  Sn  iSy 
185  Ala.  354.  ^^        (An„Ofcatea> 

10.  That  a  raiiroati  ^pgny  j^  J^ 
session  of  Teceivers  do^  ^0^/tAke  u  **  F 
the  operation  of  «  8(  *  ^^  t^rovi^j    Out 


I  stations,  although  the  order  must  be  execut- 
ed by  the  receivers,  and  tlie  statute  is  not 
made  expressly  applicable  to  them,  where, 
by  statute,  a  railroad  company  includes  any 
person  operating  a  railroad.  Railroad  Com- 
mission V.  Alabama  G.  S.  R.  Co.  L.R.A. 
1915D,  98,  64  So.  13,  185  Ala.  354. 

20.  A  requirement  under  statutory  au- 
thority that  a  union  depot  be  constructed 
bv  several  railroads,  one  of  which  is  in 
possession  of  receivers,  is  within  the  oper- 
ation of  the  Federal  statute  requiring  re- 
ceivers appointed  by  Federal  courts  to  obey 
the  valid  lavis  of  the  states  in  which  the 
property  under  their  control  is  located. 
Railroad  Commission  v.  Alabama  G.  S.  R. 
Co.  L.R.A,1916D,  98,  64  So.  13,  185  Ala.  354. 

21.  An  order  of  a  Railroad  Commission 
requiring  the  construction  and  mainte- 
nance of  a  union  depot  by  several  railroad 
companies  is  not  invalid  in  not  fixing  the 
exact  spot  where  it  is  to  be  located,  if  the 
general  location  is  designated.  Railroad 
Commission  v.  Alabama  G.  S.  R.  Co.  L.R.A. 
1915D,  98,  64  So.  13,  185  Ala.  354. 

22.  An  order  of  a  Railroad  Commission 
requiring  the  construction  of  a  union  depot 
is  not  invalid  because  it  does  not  furnish 
the  plans  and  specifications.  Railroad  Com- 
mission v.  Alabama  G.  S.  R.  Co.  LJ2JI. 
1915D,  98,  64  So.  13,  185  Ala.  354. 

CASE. 

Conspiracy  to  secure  discharge  of  em- 
ployee, see  Conspiracy. 

Evidence  in  action  for  damages  for  se- 
curing discharge  of  employee,  see 
Evidence,  21. 

CASES  CERTIFIED. 

The  appellate  division,  in  allowing  an 
appeal  in  a  criminal  case  to  the  court  of 
appeals,  is  not  bound  to  formulate  and  cer- 
tifv  a  specific  question.  People  On  Com- 
plaint of  Pugliese  v  Ekerold,  L.R.A.1915D» 
223, 105  N.  E.  670,  211  N.  Y.  386. 

CASHIER. 

Refusal  to  answer  question  propounded 
by  grand  jury,  see  Contempt,  3,  4. 

CAUSE. 

Presumption  and  burden  of  proof  as  to, 
see  Evidence,  12,  13. 

Of  death  or  injury  of  insured,  see  In- 
surance, 22,  23. 

CERTIFICATE. 

Presumption  as  to  truth  of  certificate 
of  public  officer,  see  Evidence,  19. 

Certificate  of  redemption,  see  Mortgage, 
4. 

CERTIFIED   QUESTION. 

See  Cases  Certified. 

CERTIORARI. 

Upon  certiorari  to  review  the  action 
of  a  municipal  council  in  reassessing  the 
cost  of  a  special  improvement  upon  abutting 
property  the  court  is  confined  to  an  exami- 
nation of  the  records  and  the  proceedings 
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of  the  council  resulting  in  the  afiBessment. 
Reiff  V.  Portland,  L.R.A.1915D,  772, 141  Pac. 
167,  142  Pac.  827,  71  Or.  421. 

CHANGE. 

Of  judge,  see  Judges. 

CHARACTER. 

Presumption  as  to,  see  Evidence,  6. 

OHATTEIi  MORTGAGE. 

Priority  over  chattel  mortgage  of  lien 
for  repairs,  see  Liens,  2,  3. 

Right  to  question  statute  existing 
when  mortgage  was  taken  making 
personal  taxes  a  lien  on  all  person- 
al property  of  taxpayer,  see  Stat- 
utes, 2. 

Under  a  statute  making  all  taxes 
upon  personal  property  a  first  lien  on  all 
personal  property  of  the  person  against 
whom  they  are  assessed,  an  assessment  of  a 
personal  property  tax  will  take  precedence, 
as  to  the  entire  tax  on  the  owner's  person- 
alty, of  an  existing  chattel  mortgage  given 
to  secure  the  purchase  price  of  a  particular 
article  of  machinery.  Minneapolis  Thresh- 
ing Mach.  Co.  y.  Roberts  County,  L.R.A. 
1»15D,  8S6,  149  N.  W.  163,  —  S.  D.  — . 

(Annotated) 

CHURCHES. 

Forbidding  location  of  garage  near,  see 
Buildings,  4;  Municipal  Corpora- 
tions, 6. 

CITIES. 

See  Municipal  Corporations. 

CIVIIi  RIGHTS. 

Constitutionality  of  segregation  of 
white  and  colored  persons,  see  Con- 
stitutional Law,  14. 

CliAIMS. 

Against  decedent's  estate,  see  Executors 
and  Administrators. 

Against  municipality,  moral  obliga- 
tion to  pay,  see  Municipal  Cor- 
porations, 2,  3. 

Against  city,  presentation  of,  see  Mu- 
nicipal Corporations,  16. 

OliOUD  ON  TITLE. 

Conclusiveness  in  action  to  quiet  title 
against  one  redeeming  from  mort- 
gage sale,  of  foreclosure  decree,  see 
Judgment,  2. 

CLUBS. 

Forbidding  keeping  of  intoxicating  li- 
quor in,  see  Constitutional  Law,  6; 
Statutes,  5. 

C.  O.  D. 

Sale  of  goods  C.  0.  D.,  see  Sale^  1. 

COBfMERCE. 

Garnishment  of  cars  of  foreign  inter- 
state railroad  company,  see  Gar- 
nishment. 
I..R.A.1916D. 


A  state  may,  without  Interfering 
with  the  commerce  clause  of  the  Federal 
Constitution,  prescribe  the  length  of  and 
form  of  running  gear  upon  caboose  cars 
used  in  the  state;  at  least  in  the  absence  of 
any  legislation  by  Congress  <»*  attempted 
regulation  by  the  Interstate  Commerce  Com- 
mission upon  the  subject.  Pittsburgh,  C. 
C.  &  St.  L.  R.  Co.  y.  State,  LJLA.1915D, 
458,  102  N.  £.  25,  180  Ind.  245. 

COMMERCIAL  TRAVELERS. 

Right  to  discharge,  see  Master  and 
Servant,  4,  5. 

COMMISSIONS. 

Of  broker,  see  Brokers,  2. 
Public  Service  Commissions,  see  Public 
Service  Commissions. 

COMMON  CARRIERS. 

See  Carriers. 

COMMON  LAW. 

Right  of  shipper  to  sue  carrier  on  com- 
mon-law liability  and  ignore  con- 
tract limiting  liability,  see  Car- 
riers, 13. 

Presumption  as  to  alteration  of,  by 
statute,  see  Statutes,  6. 

Consideration  of,  in  construction  and 
application  of  statutes  declaratory 
thereof,  see  Statutes,  7. 

Revival  of,  by  repeal  of  statute,  see 
Statutes,  9. 

The  common  law,  in  general  terms, 
is  the  law  in  Tennessee.  Moss  v.  State, 
L.R.A.1915D,  361,  173  S.  W.  859,  —  Tenn. 


COMPLAINT. 

Of  plaintiff,  see  Pleading,  3,  4. 

CONCLUSIVENESS. 

Of  decree,  see  Judgment. 

CONDEMNATION. 

Of  property,  see  Eminent  Domain. 

CONDITION. 

To  taking  of  appeal,  see  Appeal  and  Er- 
ror, 4. 

Relating  to  real  property,  see  Covenants 
and  Conditions. 

In  insurance  policy,  see  Insurance. 

Precedent  to  mandamus  proceeding,  see 
Mandamus,  1. 

CONDITION  SUBSEQUENT. 

In  insurance  policy,  see  Insurance,  5. 

CONFIDENTIAL  COMMUNICATIONS. 

See  Privileged  Communications. 

CONFLICTING  INSTRUCTIONS. 

See  Trial,  9. 

CONSENT. 

Of  property  owners  to  oonstruction  of  gft- 
rage,  see  Buildings,  1,  3. 
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Of  property  owner  to  erection  of  non- 
fireproof  building,  see  Municipal 
Corporations,  4. 

CONSIDERATION. 

For  note,  see  Bills  and  Notes,  2-4. 

CONSPIRACY. 

Evidence  in  action  securing  discharge 

of  employee,  see  Evidence,  21. 
Evidence  to  show,  see  Evidence,  41. 

1.  Workmen  cannot  lawfully  combine 
to  secure  the  discharge  of  a  fellow  work- 
man by  notifying  the  employer  that  they 
will  quit  if  he  is  not  discharged,  merely 
because  he  makes  conditions  so  unpleasant 
for  them  that  they  do  not  care  to  work 
with  him.  Bausbach  v.  Reiff,  L.R.A.1915D, 
785,  01  Atl.  224,  244  Pa.  550. 

2.  Neither  a  labor  union  nor  the  mem- 
bers thereof  are  liable  to  a  nonmember  who 
was  discharged  from  his  employment  be- 
cause of  a  demand  therefor  made  by  the 
authorized  agents  and  committees  of  the 
labor  organization,  who  informed  the  com- 
mon employer  that  if  such  nonunion  man 
was  not  discharged,  the  union  men  would 
strike.  Roddy  v.  United  Mine  Workers  of 
America,  L.R.A.1915D,  789,  139  Pao.  126, 
41  Okla.  621. 

CONSTITUTIONAL  CONVENTION. 

Who  may  maintain  action  to  determine 

constitutionality  of  act  providing 

for,  see  Parties,  5. 
Who  may  maintain  suit  to  determine 

result  of  election  on  question  of,  see 

Parties,  6. 

CONSTITUTIONAL  LAW. 

Who  may  question  constitutionality  of 

statute,  see  Action  or  Suit,  2. 
Refusal  to  pajis  upon  constitutionality 

of  statute  not  necessary  to  decision 

of  case,  see  Courts,  2. 
Relation  of  courts  to  other  departments 

of  government,  see  Courts,  3. 
Vested  right  of  beneficiary  in  insurance 

policy,  see  Insurance,  5,  25,  26. 
Right  to  trial  by  jury,  see  Jury. 
Vested  right  to  practise  law,  see  Jury, 

1. 

Separation  of  powers. 

1.  The  constitutional  provision  distrib- 
uting the  power  of  government  into  depart- 
ments is  not  violated  by  a  statute  exclud- 
ing Greek  letter  fraternities  from  state 
schools.  University  of  Mississippi  v.  Waugh, 
L.R.A.1915D,  588,  G2  So.  827,  105  Miss.  623. 
Equal  protection  and  privileges. 

2.  A  municipal  ordinance  prohibiting 
the  erection  of  buildingg  composed  of  com- 
bustible materials  within  certain  limits 
without  permission  of  ^l^  mayor  and  caun- 


3.  An  oTdimnc^  1  d^^log  th^  * ""'  ^ion 
of  garbage  in  ^P^JUJ^].  city  MeO^^ ^i- 
censed  collector  is  .  J^/^^^natU,  ^  ntl^ 


granting  exclusive  privileges.  Rochester  v. 
Gutberlett,  L.R.A.  1915D,  209,  105  N.  £. 
548,  211  N.  Y.  309. 

4.  A  provision  in  a  statute  for  the  li- 
censing of  dentists  preserving  the  rights  of 
those  licensed  and  registered  at  the  time  of 
its  passage  does  not  affect  the  constitutional 
rights  of  one  licensed  at  the  time  in  an- 
other state,  who,  under  the  statute,  must 
comply  with  its  terms  to  secure  a  license  to 
practise  in  the  state  after  the  passage  of 
the  statute.  People  v.  Qriswold,  L.R.A. 
1915D,  538,  106  N.  E.  929,  213  N.  Y.  92. 

5.  A  provision  authorizing  the  granting 
of  a  license  to  practise  dentistry  to  persons 
holding  a  license  in  other  states,  granted 
by  a  state  board  of  dental  examiners  "in- 
dorsed by  the  dental  society  of  the  state" 
passing  the  statute,  is  not  unconstitutional 
as  granting  an  exclusive  privilege  or  fran- 
chise to  a  private  corporation,  since  the 
grant  \&  not  a  privilege,  but  a  duty  to  de- 
termine the  standard  exacted  by  other  states 
for  dental  licenses.  People  v.  Griswold, 
L.R.A.1915D,  538,  106  N.  E.  929,  213  N.  Y. 
92. 

6.  A  state  does  not  unconstitutionally 
deprive  one  of  equal  protection  of  the  laws 
by  forbidding  the  keeping  of  intoxicating 
liquor  in  any  locker  or  other  place  in  any 
social  club,  or  carrying  it  to  such  dub, 
although  a  property  right  in  such  liquors 
is  recognized  by  the  law.  State  v.  Phillips, 
L.R.A.1915D,  530,  67  So.  651,  —  Miss.  — . 
Due  process  of  law;  right  to  life,  lib* 

erty,   and  property. 

7.  "Due  process  of  law"  implies  the  ad- 
ministration of  laws  which  apply  equally 
to  all  persons  according  to  established  rules, 
and  which  are  "not  violative  of  the  funda- 
mental principles  of  private  right,  by  a 
competent  tribunal  having  jurisdiction  of 
the  case  and  proceeding  upon  notice  and 
hearing."  Frank  v.  State,  L.RJ1.1915D, 
817,  83  S.  E.  645,  142  Ga.  741. 

8.  No  constitutional  property  rights  of 
one  desiring  to  procure  garbage  for  stock 
are  infringed  by  limiting  the  right  to  col- 
lect it  in  a  particular  city  to  one  licensed 
collector.  Rochester  v.  Gutberlett,  LJI.A. 
1915D,  209,  105  N.  E.  548,  211  N.  Y.  309. 

( Annotated ) 

9.  Requiring  the  rebuilding  of  a  rail- 
road depot  which  has  been  destroyed  by  fire, 
upon  a  new  location  the  title  to  which  must 
be  acquired  and  which  will  require  an  aban- 
donment of  the  old  location,  is  not  an  un- 
constitutional taking  of  property  if  the  dif- 
ference in  cost  of  the  establishment  and 
maintenance  of  the  depot  upon  the  respec- 
tive locations  is  not  unreasonable.  St. 
Louis,  I.  M.  &  S.  R.  Co.  v.  Bellamy,  LJt.A. 
1915D,  91,  169  S.  W.  322,  113  Ark.  384. 

10.  No  constitutional  privileges  or  prop- 
erty rights  are  denied  by  making  renuncia- 
tion of  allegiance  to  Greek  letter  fraternities 
a  condition  to  becoming  students  in  schools 
supported  by  the  state.  University  of  Mis- 
aifisippi  V.  Waugh,  L.R.A.1915D,  588,  62  So. 
827 ,  105  Miss.  623.  { Annotated ) 

11.  An  unconstitutional  infringement  of 
the  liberty  of  contract  without  due  process 
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of  law  results  from  a  provision  of  a  state 
statute  which  makes  it  a  misdemeanor  for 
any  person  to  act  as  a  conductor  on  a  rail- 
way train  in  that  state  without  having  pre- 
viously served  for  two  years  as  a  freight 
conductor  or  brakeman.  Smith  v.  State, 
L.R.A.1916D,  677,  34  Sup.  Ct.  Rep.  681, 
233  U.  S.  630,  68  L.  ed.  1129. 

( Annotated ) 

12.  A  statute  requiring  a  print  or  pack- 
age to  contain  16  oz.  avoirdupois,  or,  in 
case  of  a  less  weight,  the  weight  to  be  dis- 
closed by  the  seller  to  the  buyer,  or  a  state- 
ment of  the  net  weight  to  be  made  upon  a 
label  attached  thereto,  is  not  violative  of 
§  17,  art.  2,  of  the  Constitution  of  the  state 
of  Kansas,  nor  of  the  14th  Amendment  to 
the  Constitution  of  the  I'nited  States,  in 
tliat  it  deprives  persons  of  liberty  or  prop- 
erty without  due  process  of  law.  State  v. 
Belle  Springs  Creamery  Co.  L.R.A.1916D, 
516,  111  Pac.  474,  83  Kan.  389. 

13.  A  statute  imposing  a  fine  or  im- 
prisonment or  both  for  the  use  of  a  false 
weight,  measure,  balance,  or  measuring  de- 
vice, and  making  the  one  guilty  of  the  use 
thereof  liable  to  the  injured  party  in  double 
the  amount  of  the  property  wrongfully 
taken  or  not  given,  and  for  $10  in  addition 
thereto,  and  making  the  selling  and  deliv- 
ery of  any  commodity  or  article  of  mer- 
chandise prima  facie  evidence  of  represen- 
tations on  the  part  of  the  vendor  that  the 
quantity  sold  and  delivered  is  the  quantity 
bought  by  the  vendee,  is  not  violative  of 
§  17,  art.  2,  of  the  Constitution  of  the 
state  of  Kansas,  nor  of  the  14th  Amendment 
to  the  Constitution  of  the  United  States, 
in  that  it  deprives  persons  of  liberty  and 
property  without  due  process  of  law.  State 
v.  Belle  Springs  Creamery  Co.  L.R.A.1916D, 
515,  111  Pac.  474,  83  Kan.  389. 

14.  Sections  1  and  2  of  the  ordinance  of 
the  city  of  Atlanta,  adopted  June  16,  1913, 
and  the  corresponding  sections  of  an  amend- 
ment thereto,  adopted  November  3,  1913, 
prohibiting  white  persons  and  colored  per- 
sons from  residing  in  the  same  block,  deny 
the  inherent  right  of  a  person  to  acquire, 
enjoy,  and  dispose  of  property,  and  for  this 
reason  are  violative  of  the  due  process  clause 
of  the  Federal  and  state  Constitutions. 
Carey  v.  Atlanta,  L.R.A.1915D,  684,  84  S. 
E.  456,  —  Ga.  — .  (Annotated) 

15.  A  statute  prohibiting  the  keeping  of 
intoxicating  liquors  which  are  not  intended 
for  sale  at  places  other  than  private  resi- 
dences is  an  unconstitutional  interference 
with  propertv  rights.  Com.  v.  Smith,  L.R.A. 
1915D,  172,  i73  S.  W.  340,  —  Ky.  — . 

( Annotated ) 

16.  One  indicted  for  murder  who  has 
had  full  opportunity  under  the  Constitution 
and  laws  of  the  state  to  defend  his  case  in 
the  courts  of  the  state  having  jurisdiction 
thereof,  either  in  person,  by  attorney,  or 
both,  according  to  established  constitutional 
rules  of  procedure,  has  been  afforded  due 
process  of  law  under  the  state  and  Federal 
Constitutions,  which  provide  that  no  per- 
son shall  be  deprived  of  life,  liberty,  or 
pi-opertv  without  due  process  of  law.  Frank 
L.K.A.iyl5D. 


v.  State,  L.R.A.1915D,  817,  83  S.  £.  645,  142 

Ga.  741.  . 
Police  power. 

17.  Tlie  police  power  extends  to  the  for- 
bidding of  the  construction  of  a  public 
garage  within  a  city  block  without  consent 
of  a  majority  of  the  owners  of  property  in 
such  block,  without  depriving  the  one  seek- 
ing to  do  so  of  any  right  of  liberty  or  prop- 
ertv. People  ex  rel.  Busching  v.  Ericsson, 
L.R.A.1915D,  607,  105  N.  E.  315,  2v>3  IIL 
368. 

18.  The  police  power  extends  to  requir- 
ing railroad  companies  entering  a  particular 
city  jointly  to  acquire  the  necessary  prop- 
erty and  construct  and  maintain  a  union 
passenger  station.  Railroad  Commission  v. 
Alabama  G.  S.  R.  Co.  LJK.A.1915D,  98,  64 
So.  13,  185  Ala.  354.  (Annotated) 
Religious  freedom. 

19.  The  reading  of  the  Bible,  includin*; 
the  Old  and  New  Testaments,  in  the  public 
schools  of  a  state,  is  a  preference  given  to 
Christians,  and  a  discrimination  against 
Jews,  and  a  resolution  directing  this  to  be 
done  is  invalid  under  a  Constitution  pro- 
viding that  every  person  has  a  natural  right 
to  worship-  God  according  to  the  dictates 
of  his  conscience,  and  that  no  preference 
shall  ever  be  given  to  or  any  discrimination 
made  against  any  church,  sect,  or  creed  of 
religion  or  any  form  of  religious  faith  or 
worship.  Hcrold  v.  I'arish  Board  of  School 
Directors,  L.RJ1.1915D,  941,  68  So.  116.  — 
La.  — .  (Annotated) 
Impuiring  obligation  of  contracts. 

20.  Chapter  127  of  the  X.  Dak.  Laws  of 
1907,  amending  §  7142,  Rev.  Codes  1905, 
and  providing  that  notices  of  redemption 
shall  be  recorded  with  the  register  of  deeds, 
rather  than  Hied,  is  not  unconstitutional, 
though  applied  to  mortgages  which  were 
executed  before  its  enactment;  the  require- 
ment that  such  notice  shall  be  recorded 
rather  than  filed  in  no  way  impairs  the  ob- 
ligation of  the  contract  of  the  mortgagor, 
or  deprives  him  of  property  without  due 
process  of  law.  Heitsch  v.  Minneapolis 
Threshing  Mach.  Co.  L.R.A.1915D,  349,  150 
N.  VV.  457,  29  N.  D.  94. 

CONSTRrCTION. 

Of  insurance  policy,  generally,  see  In- 
surance, 6,  7. 
Of  statute,  see  Statutes,  6^. 

CONSUL. 

See  Diplomatic  and  Consular  Officers. 

CONTEMPT. 
Criminal  contempt. 

1.  That  one  who  assaults  a  prospective 
witness  against  him  does  not  know  that  he 
has  been  supoenaed  is  immaterial  to  the 
question  of  his  liabilitv  for  contempt.  Bran- 
non  V.  Com.  L.R.A.1915D,  569,  172  S.  W. 
703,  162  Ky.  350. 

2.  It  is  a  criminal  contempt  for  one  un- 
der several  indictments,  in  one  of  which  the 
jury  is  out  but  eventually  returns  a  verdict 
of  guilty,  with  another  yet  to  be  tried,  to 
commit  a  battery  on  a  witness  who  testified 
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against  him  in  the  pending  case  and  is  to 
be  called  in  a  subsequent  one,  for  the  pur- 
pose of  punishing  him  for  the  testimony 
given  and  intimidating  him  for  the  future. ' 
Brannon  v.  Com.  L.R.A.1815D,  669,  172  S. 
W.  703,  162  Ky.  350.  (Annotated) 

Disobedience. 

3.  A  cashier  of  a  bank  cannot  refuse  to 
answer  questions  propounded  to  him  by  the 
grand  jury  which  will  require  his  examina- 
tion of  the  books  of  the  bank,  on  the  ground 
that  it  constitutes  an  unconstitutional  de- 
mand for  the  performance  of  particular 
services.  Baker  v.  State,  L.R.A.1915D,  1061, 
108  N.  E.  7,  —  Ind.  — . 

4.  A  cashier  of  a  bank  cannot  refuse  to 
answer  a  question  propounded  by  a  grand 
jury  as  to  the  state  of  the  account  of  a 
particular  depositor,  on  the  theory  that  it 
was  abusing  its  inquisitorial  power,  where 
it  knew  that  the  deposits  In  the  bank  great- 
ly exceeded  the  deposits  returned  for  taxa- 
tion, and  was  seeking  to  ascertain  who  had 
falsified  his  tax  returns,  although  it  knew 
of  no  one  who  had  done  so,  and  was  inquir- 
ing as  to  the  accounts  of  persons  whose 
names  were  taken  at  random  from  the  tax 
duplicates  of  the  countv.  Baker  v.  State, 
L.R.A.1915D,  1061,  108  N.  K  7,  —  Ind.  — . 

( Annotated ) 
Procedure. 

6.  A  court  whose  power  summarily  to 
punish  for  contempt  is  not  adequate  to  in- 
tiict  a  suitable  punishment  for  a  criminal 
contempt  may  submit  the  matter  to  the  de- 
termination of  a  jury.  Brannon  v.  Com. 
L.R.A.1910D,  569,  172  S.  W.  703,  162  Ky. 
350. 

6.  In  passing  upon  a  motion  to  quash  a 
return  to  a  rule  to  show  cause  w^hy  one 
shall  not  be  punished  for  contempt,  all 
facts  well  pleaded  in  the  return  must  be 
taken  as  true,  and  facts  stated  in  the  mo- 
tion to  quash  which  attempt  to  deny,  or 
confess  and  avoid,  those  stated  in  the  re- 
turn, must  be  disregarded.  Baker  v.  State, 
L.R.A.1915D,  1061,  108  N.  E.  7,  —  Ind.  — . 
Judgment;  punishment. 

7.  A  fine  of  $1,000  and  six  months'  im- 
prisonment in  jail  is  not  excessive  to  in- 
flict upon  one  convicted  of  criminal  con- 
tempt in  committing  a  battery  upon  one 
who  testified  against  him  in  a  criminal  case, 
to  intimidate  him  from  giving  evidence  in 
another  case  yet  to  be  tried  in  which  he  is 
a  prospective  witness.  Brannon  v.  Com. 
L.R.A.1916D,  069,  172  S.  VV.  703,  162  Ky. 
350. 

CONTRACTS. 

Impairing  obligation  of,  see  Constitu- 
tional Law,  20. 

Custom  as  guide  in  construction  of,  see 
Custom. 

Right  of  action  on  generally,  see  Par- 
ties, 1-3. 

Specific  performance  of,  see  Specific 
Performance. 

Offers   and    their   acceptance   or   with- 
drawal. 

1.  One  who,  in  response  to  a  quotation 

L.R.A.1915D. 


for  flooring,  orders  a  quantity  with  an  ir- 
regular matching  to  which  the  quotation 
did  not  apply,  which  the  seller  declines  to 
fill,  cannot  perfect  a  contract  by  merely 
notifj'iug  the  seller  that  regular  matching 
will  be  satisfactory,  since,  having  rejected 
the  original  offer,  his  power  to  accept  it 
without  renewal  was  gone.  Shaw  v.  In- 
gram-Day Lumber  Co.  L.R.A.1915D,  145,  153 
S.  W.  431,  152  Ky.  329.  (Annoteted) 

2.  Tender  of  the  money  is  sufficient  to 
make  an  option  to  purchase  real  estate  bind- 
ing upon  both  parties,  and  ^^^Titten  accept- 
ance is  not  necessary.  Agar  v.  Streeter, 
L.R.A.1915D,  196,  150  N.  W.  160,  —  Mich. 

■ 

Formal  requisites;  statute  of  frauds. 

3.  It  is  presumed  that  a  marriage  con- 
tract, where  no  time  is  fixed,  is  not  in- 
tended to  be  performed  more  than  a  year 
after  its  making,  and  therefore  it  does  not 
fall  within  the  statute  of  frauds,  requiring 
a  promise  not  to  be  performed  within  a 
year  to  b^  in  writing;  and,  as  such  a  con- 
tract is  possible  of  performance  within  a 
year,  a  jury  would  have  a  right  to  iufer 
that  the  defendant  did  not  intend  to  per- 
form it,  when  in  fact  he  permitted  five 
years  to  elapse  without  doing  so.  Corduan 
v.  McCloud  (N.  J.  Err.  &  App.)  L.R.A. 
1915D,  1190,  93  Atl.  724,  —  N.  J.  — . 

(Annotated) 

4.  Abandonment  of  real  property  must 
be  in  writing.  Quaker  Realty  Co.  v.  Star- 
key,  L.R.A.1915D,  176,  66  So.  386,  —  La.  — . 

5.  An  offer  in  writing  for  the  sale  of 
land  by  a  prospective  vendor,  being  rejected 
by  the  prospective  vendee,  cannot  there- 
after be  accepted  by  the  vendee  unless  the 
vendor's  assent  thereto  is  in  writing.  Lewis 
V.  Johnson,  L.R.A.1915D,  160,  143  X.  \V. 
1127,  123  Minn.  4U9.  (Annotated) 
Validity  and  effect. 

Effect  of  contract  invalid  because  in 
restraint  of  marriage  on  right  of 
action  for  breach  of  promise,  see 
Breach  of  Promise,  1. 

Contracts  limiting  liability  of  carrier, 
see  Carriers,  6,  13. 

By  corporation,  see  Corporations. 

Effect  of  duress,  see  Duress. 

Validity  of  married  woman's  contract, 
see  Husband  and  Wife,  2. 

Contracts  exempting  master  from  lia- 
bility to  employees,  see  Master  and 
Servant,   1. 

Right  to  maintain  action  for  breach  of 
contracts  made  under  assumed 
name,  see  Tradename,  1. 

6.  A  provision  in  a  contract  to  settle  an 
action  for  breach  of  promise  of  marriage, 
to  pay  plaintiff  a  specified  amount  three 
years  after  date  if  she  is  then  alive  and  un- 
married, is  void  as  in  restraint  of  marriage. 
McCoy  V.  Flynn,  L.R.A.1915D,  1064,  151  N. 
W.  465,  —  Iowa,  — . 

7.  Contracts  by  which  one  issues  trad- 
ing stamps  to  merchants,  which,  for  the  pur- 
pose of  suppressing  competition,  prohibit 
them  from  using  the  stamps  of  others,  and 
which  enable  him  to  control  nearly  90  per 
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of  law  results  from  a  provision  of  a  state 
statute  which  makes  it  a  misdemeanor  for 
any  person  to  act  as  a  conductor  on  a  rail- 
way train  in  that  state  without  having  pre- 
viously served  for  two  years  as  a  freight 
conductor  or  brakeman.  Smith  v.  State, 
L.R.A.1915D,  677,  34  Sup.  Ct.  Rep.  681, 
233  U.  S.  630,  58  L.  ed.  1129. 

( Annotated ) 

12.  A  statute  requiring  a  print  or  pack- 
age to  contain  16  oz.  avoirdupois,  or,  in 
case  of  a  less  weight,  the  weight  to  be  dis- 
closed by  the  seller  to  the  buyer,  or  a  state- 
ment of  the  net  weight  to  be  made  upon  a 
label  attached  thereto,  is  not  violative  of 
§  17,  art.  2,  of  the  Constitution  of  the  state 
of  Kansas,  nor  of  the  14th  Amendment  to 
the  Constitution  of  the  Ignited  States,  in 
that  it  deprives  persons  of  liberty  or  prop- 
erty without  due  process  of  law.  State  v. 
Belle  Springs  Creamery  Co.  L.R.A.1915D, 
516,  111  Pac.  474,  83  Kan.  389. 

13.  A  statute  imposing  a  line  or  im- 
prisonment or  both  for  the  use  of  a  false 
weight,  measure,  balance,  or  measuring  de- 
vice, and  making  the  one  guilty  of  the  use 
thereof  liable  to  the  injured  party  in  double 
the  amount  of  the  property  wrongfully 
taken  or  not  given,  and  for  $10  in  addition 
thereto,  and  making  the  selling  and  deliv- 
ery of  any  commodity  or  article  of  mer- 
chandise prima  facie  evidence  of  represen- 
tations on  the  part  of  the  vendor  that  the 
quantity  sold  and  delivered  is  the  quantity 
bought  by  the  vendee,  is  not  violative  of 
§  17,  art.  2,  of  the  Constitution  of  the 
state  of  Kansas,  nor  of  the  14th  Amendment 
to  the  Constitution  of  the  United  States, 
in  that  it  deprives  persons  of  liberty  and 
property  without  due  process  of  law.  State 
v.  Belle  Springs  Creamery  Co.  L.R.A.1915D, 
515,  111  Pac.  474,  83  Kan.  389. 

14.  Sections  1  and  2  of  the  ordinance  of 
the  city  of  Atlanta,  adopted  June  16,  1913, 
and  the  corresponding  sections  of  an  amend- 
ment thereto,  adopted  November  3,  1913, 
prohibiting  white  persons  and  colored  per- 
sons from  residing  in  the  same  block,  deny 
the  inherent  right  of  a  person  to  acquire, 
enjoy,  and  dispose  of  property,  and  for  this 
reason  are  violative  of  the  due  process  clause 
of  the  Federal  and  state  Constitutions. 
Carey  v.  Atlanta,  L.R.A.1915D,  684,  84  S. 
E.  456,  —  Ga.  — .  (Annotated) 

15.  A  statute  prohibiting  the  keeping  of 
intoxicating  liquors  which  are  not  intended 
for  sale  at  places  other  than  private  resi- 
dences is  an  unconstitutional  interference 
with  propertv  rights.  Com.  v.  Smith,  L.R.A. 
1915D,  172,  i73  S.  VV.  340,  —  Ky.  — . 

(Annotated) 

16.  One  indicted  for  murder  who  has 
had  full  opportunity  under  the  Constitution 
and  laws  of  the  state  to  defend  his  case  in 
the  courts  of  the  state  having  jurisdiction 
thereof,  either  in  person,  by  attorney,  or 
both,  according  to  established  constitutional 
rules  of  procedure,  has  been  afforded  due 
process  of  law  under  the  state  and  Federal 
Constitutions,  which  provide  that  no  per- 
son shall  be  deprived  of  life,  liberty,  or 
property  without  due  process  of  law.  Frank 
L.R.A.IUISD. 


v.  State,  LJt.A.1915D,  817,  83  S.  £.  645,  142 
Ga.  741.  . 
Police  power. 

17.  Tlie  police  power  extends  to  the  for- 
bidding of  the  construction  of  a  public 
garage  within  a  city  block  without  consent 
of  a  majority  of  the  owners  of  property  in 
such  block,  without  depriving  the  one  seek- 
ing to  do  so  of  any  right  of  liberty  or  prop- 
ertv. People  ex  rel.  Busching  v.  Ericsson, 
L.R.A.1916D,  607,  105  N.  E.  315,  2«3  IlL 
368. 

18.  The  police  power  extends  to  requir- 
ing railroad  companies  entering  a  particular 
city  jointly  to  acquire  the  necessary  prop- 
erty and  construct  and  maintain  a  union 
passenger  station.  Railroad  Commission  v. 
Alabama  G.  S.  R.  Co.  LJRJ1.1915D,  98,  64 
So.  13,  185  Ala.  354.  (Annotated) 
ReIig:ious  freedom. 

19.  The  reading  of  the  Bible,  including 
the  Old  and  New  Testaments,  in  the  public 
schools  of  a  state,  is  a  preference  given  to 
Christians,  and  a  discrimination  against 
Jews,  and  a  resolution  directing  this  to  be 
done  is  invalid  under  a  Constitution  pro- 
viding that  every  person  has  a  natural  right 
to  worship-  God  according  to  the  dictates 
of  his  conscience,  and  that  no  preference 
shall  ever  be  given  to  or  any  discrimination 
made  against  any  church,  sect,  or  creed  of 
religion  or  any  form  of  religious  faith  or 
worship.  Herold  v.  Parish  Board  of  School 
Directors,  L.R.A.1915D,  941,  68  So.  116,  — 
La.  — .  (Annotated) 
Impairing  obligation  of  contracts. 

20.  Chapter  127  of  the  N.  Dak.  Laws  of 
1907,  amending  §  7142,  Rev.  Codes  1905, 
and  providing  that  notices  of  redemption 
shall  be  recorded  with  the  register  of  deeds, 
rather  than  filed,  is  not  unconstitutional, 
though  applied  to  mortgages  which  were 
executed  before  its  enactment;  the  require- 
ment that  such  notice  shall  be  recorded 
rather  than  filed  in  no  way  impairs  the  ob- 
ligation of  the  contract  of  the  mortgagor, 
or  deprives  him  of  property  without  due 
process  of  law.  Heitsch  v.  Minneapolis 
Threshing  Mach.  Co.  L.R.A.1915D,  349,  150 
N.  VV.  457,  29  N.  D.  94. 

CONSTRVCTION. 

Of  insurance  policy',  generally,  see  In- 
surance, 6,  7. 
Of  statute,  see  Statutes,  6-8. 

CONSUL. 

See  Diplomatic  and  Consular  Officers. 

CONTEMPT. 
Criminal  contempt. 

1.  That  one  who  assaults  a  prospective 
witness  against  him  does  not  know  that  he 
has  been  supoenaed  is  immaterial  to  the 
question  of  his  liabilitv  for  contempt.  Bran- 
non  V.  Com.  L.R.A.1915D,  568,  172  S.  W. 
703,  162  Kv.  350. 

2.  It  is  a  criminal  contempt  for  one  un- 
der several  indictments,  in  one  of  which  the 
jury  is  out  but  eventually  returns  a  verdict 
of  guilty,  with  another  yet  to  be  tried,  to 
commit  a  battery  on  a  witness  who  testified 
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against  him  in  the  pending  case  and  is  to  I  for  flooring,  orders  a  quantity  with  an  ir 


be  called  in  a  subsequent  one,  for  the  pur 
pose  of  punishing  him  for  the  testimony 
given  and  intimidating  him  for  the  future. 
Brannon  v.  Com.  L.R.A.1915D,  569,  172  S. 
W.  703,  162  Ky.  350.  (Annotated) 

Disobedience. 

3.  A  cashier  of  a  bank  cannot  refuse  to 
answer  questions  propounded  to  him  by  the 
grand  jury  which  will  require  his  examina- 
tion of  the  books  of  the  bank,  on  the  ground 
that  it  constitutes  an  unconstitutional  de- 
mand for  the  performance  of  particular 
services.  Baker  v.  State,  L.R.A.1915D,  1061, 
108  N.  E.  7,  —  Ind.  —. 

4.  A  cashier  of  a  bank  cannot  refuse  to 
answer  a  question  propounded  by  a  grand 
jury  as  to  the  state  of  the  account  of  a 
particular  depositor,  on  the  theory  that  it 
was  abusing  its  inquisitorial  power,  where 
It  knew  that  the  deposits  in  the  bank  great- 
ly exceeded  the  deposits  returned  for  taxa- 
tion, and  was  seeking  to  ascertain  who  had 
falsified  his  tax  returns,  although  it  knew 
of  no  one  who  had  done  so,  and  was  inquir- 
ing as  to  the  accounts  of  persons  whose 
names  were  taken  at  random  from  the  tax 
duplicates  of  the  countv.  Baker  v.  State, 
L.R.A.1915D,  1061,  108  N.  E.  7,  —  Ind.  — . 

(Annotated) 
Procedure, 

5.  A  court  whose  power  summarily  to 
punish  for  contempt  is  not  adequate  to  in- 
dict a  suitable  punishment  for  a  criminal 
contempt  may  submit  the  matter  to  the  de- 
termination of  a  jury.  Brannon  v.  Com. 
L.R.A.1915D,  569,  172  S.  W.  703,  162  Ky. 
350. 

6.  In  passing  upon  a  motion  to  quash  a 
return  to  a  rule  to  show  cause  why  one 
shall  not  be  punished  for  contempt,  all 
facts  well  pleaded  in  the  return  must  be 
taken  as  true,  and  facts  stated  in  the  mo- 
tion to  quash  which  attempt  to  deny,  or 
confess  and  avoid,  those  stated  in  the  re- 
turn, must  be  disregarded.  Baker  v.  State, 
L.R.A.1915D,  1061,  108  N.  E.  7,  —  Ind.  — . 
Judgment;  punishment. 

7.  A  line  of  $1,000  and  six  months'  im- 
prisonment in  jail  is  not  excessive  to  in- 
flict upon  one  convicted  of  criminal  con- 
tempt in  committing  a  battery  upon  one 
who  testified  against  him  in  a  criminal  case, 
to  intimidate  him  from  giving  evidence  in 
another  case  yet  to  be  tried  in  which  he  is 
a  prospective  witness.  Brannon  v.  Com. 
L.R.A.1915D,  569,  172  S.  W.  703,  162  Ky. 
350. 

CONTRACTS. 

Impairing  obligation  of,  see  Constitu- 
tional Law,  20. 

Custom  as  guide  in  construction  of,  see 
Custom. 


regular  matching  to  which  the  quotation 
did  not  apply,  which  the  seller  declines  to 
fill,  cannot  perfect  a  contract  by  merely 
notifying  the  seller  that  regular  matching 
will  be  satisfactory,  since,  having  rejected 
the  original  offer,  his  power  to  accept  it 
without  renewal  was  gone.  Shaw  v.  In- 
gram-Day Lumber  Co.  L.R.A.1915D,  145,  153 
S.  W.  431,  152  Ky.  329.  (Annotated) 

2.  Tender  of  the  money  is  sufldcient  to 
make  an  option  to  purchase  real  estate  bind- 
ing upon  both  parties,  and  written  accept- 
ance is  not  necessary.  Agar  v.  Streeter, 
L.R.A.1915D,  196,  150  N.  W.  160,  —  Mich. 

Formal  requisites;  statute  of  frauds. 

3.  It  is  presumed  that  a  marriage  con- 
tract, where  no  time  is  fixed,  is  not  in- 
tended to  be  performed  more  than  a  year 
after  its  making,  and  therefore  it  does  not 
fall  within  the  statute  of  frauds,  requiring 
a  promise  not  to  be  performed  within  a 
year  to  b6  in  writing;  and,  as  such  a  con- 
tract is  possible  of  performance  within  a 
year,  a  jury  would  have  a  right  to  infer 
that  the  defendant  did  not  intend  to  per- 
form it,  when  in  fact  he  permitted  five 
years  to  elapse  without  doing  so.  Corduan 
V.  McCloud  (N.  J.  Err.  &  App.)  L.R.A. 
1915D,  1190,  93  Atl.  724,  —  N.  J.  — . 

(Annotated) 

4.  Abandonment  of  real  property  must 
be  in  writing.  Quaker  Realty  Co.  v.  Star- 
key,  L.R.A.1915D,  176,  66  So.  386,  —  La.  — . 

5.  An  offer  in  writing  for  the  sale  of 
land  by  a  prospective  vendor,  being  rejected 
by  the  prospective  vendee,  cannot  there- 
after be  accepted  by  the  vendee  unless  the 
vendor's  assent  thereto  is  in  writing.  Lewis 
V.  Johnson,  L.R.A.1915D,  150,  143  N.  W. 
1127,  123  Minn.  409.  (Annotated) 
Validity  and  effect. 

Effect  of  contract  invalid  because  in 
restraint  of  marriage  on  right  of 
action  for  breach  of  promise,  see 
Breach  of  Promise,  1. 

Contracts  limiting  liability  of  carrier, 
see  Carriers,  6,  13. 

By  corporation,  see  Corporations. 

Effect  of  duress,  see  Duress. 

Validity  of  married  woman's  contract, 
see  Husband  and  Wife,  2. 

Contracts  exempting  master  from  lia- 
bility to  employees,  see  Master  and 
Servant,   1. 

Right  to  maintain  action  for  breach  of 
contracts  made  under  assumed 
name,  see  Tradename,  1. 

6.  A  provision  in  a  contract  to  settle  an 
action  for  breach  of  promise  of  marriage, 
to  pay  plaintiff  a  specified  amount  three 
vears  after  date  if  she  is  then  alive  and  un- 


-,.  V .     ^      X.  „  T»       \  married,  is  void  as  in  restraint  of  marriage. 

Right  of  action  on  generally,  see  Par-    ^j^^^y  ^   yiynn,  L.RJ1.1915D,  1064,  151  N. 
ties,  13.  ^^^,    ^^g^  _  Jq^^.j^^  _ 

bpecUic^jRW-zoriij^^^e    of,    see  Specific  |         ^    Contracts  by  which  one  issues  trad- 


ing stamps  to  merchants,  which,  for  the  pur- 
Offers   and  thelf,     '    ^otaUQ^  ,« #11-1  pose   of   suppressing   competition,   prohibit 
drawal.            h^^                    ^f  <^  Ithem  from  using  the  stamps  of  others,  and 
3.  One  }Yho,/^     ^         g^  to                ^-S-^n*  which  enable  him  to  control  nearly  90  per 
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cent  of  the  trading  stamp  business  in  the 
locality,  are  within  the  operation  of  a  stat- 
ute declaring  unlawful  and  void  every  agree- 
ment in  violation  of  common  law,  if  thereby 
a  monopoly  in  the  production  or  sale  of 
any  article  or  commodity  tends  to  be 
created.  Merchants'  Legal  Stamp  Co.  v. 
Murphy,  L.R.A.1915D,  580,  107  N.  E,  968, 
220  Mass.   281.  (Annotated) 

8.  Persons  who  carry  on  business  un- 
der an  assumed  name  w^ithout  complying 
with  a  statute  requiring  them  under  penalty 
to  file  their  true  names  in  the  office  of  the 
clerk  of  the  county  cannot  maintain  actions 
in  the  courts  to  enforce  payment  for  goods 
sold  by  them.  Hunter  v.  Patterson,  L.R.A. 
1915D,  987,  173  S.  W.  120,  162  Ky.  778. 

( Annotated ) 

CONTRIBUTION  AND  INDEMNITY. 

Between  sureties,  see  Principal  and 
Surety. 

CONTRIBUTORY  NEGIjIGENCE. 

See  Negligence. 

CONVERSION. 

Action  for,  see  Trover. 

CORONER. 

Right  of  coroner  selling  property  of 
decedent  to  allowance  for  funeral 
expenses  in  action  by  administra- 
tor, see  Executors  and  Administra- 
tors, 6. 

CORPORATIONS. 

Situs  of  shares  of  stock  for  purpose  of 
administration  of  decedent's  es- 
tate, see  Executors  and  Adminis- 
trators, 1. 

Liability  of  municipality  for  costs  and 
attorneys'  fees  in  suit  by  state  to 
forfeit  charter  of  private  corpora- 
tion, see  Municipal  Corporations, 
2. 

Mode  of  corporate  action. 

1.  Mutual  understanding  of  the  direc- 
tors of  a  corporation,  that  property  belong- 
ing to  it  shall  stand  in  the  names  of  certain 
of  their  number,  is  sufficient  to  make  the 
holding  of  the  property  in  that  manner  the 
act  of  the  board.  Hvams  v.  Old  Dominion 
Co.  L.R.A.1915D,  IIM,  93  Atl.  747,  —  Me. 

Contracts;  nltra  yires  acts. 

2.  Knowledge  and  approval  by  stock- 
holders of  a  corporation  of  a  course  of  ac- 
tion by  the  directors  are  not  sufficient  to 
effect  a  ratification  of  the  act  on  the  part  of 
the  corporation.  Hyams  v.  Old  Dominion 
Co.  L.R.A.1916D,  1128,  93  Atl.  747,  —  Me. 

3.  A  general  vote  ratifying  the  acts  of 
directors  of  a  corporation  does  not  ratify 
the  holding  of  corporate  property  in  the 
names  of  individual  directors,  of  which 
fact  the  stockholders  had  no  knowledge. 
Hvams  v.  Old  Dominion  Co.  L.R.A.1916D, 
1128,  93  Atl.  747,  —  Me.  — . 
L.R.A.1915D. 


4.  Stockholders  cannot  ratify  an  act  of 
the  directors  which  is  ultra  vires  the  cor- 
poration, or  which  is  in  manifest  disregard 
of  the  legal  rights  of  minority  stockholders. 
Hyams  v.  Old  Dominion  Co.  L.RJL1915D, 
1128,  93  Atl.  747,  —  Me.  —. 
Criminal   liability. 

5.  A  statute  providing  for  a  fine  or 
imprisonment  or  both,  for  a  "person"  who 
uses  a  false  weight,  measure,  balance,  or 
measuring  device,  applies  to  a  corporation 
as  well  as  to  an  individual.  State  v.  Belle 
Springs  Creamery  Co..LJELA.1916D,  515,  111 
Pac.  474,  83  Kan.  389. 

6.  That  the  punishment  by  imprison- 
ment cannot  be  inflicted  upon  a  corporation 
under  a  statute  prescribing  a  fine  or  im- 
prisonment or  both  for  a  person  who*  uses  a 
false  weight,  measure,  balance,  or  measur- 
ing device  is  not  sufficient  ground  to  hold 
the  statute  applicable  only  to  individuals, 
and  not  to  corporations,  on  the  theory  that 
the  statute,  if  applied  to  corporations,  can- 
not have  a  uniform  operation  in  the  state. 
State  V.  Belle  Springs  Creamery  Co.  L.RJL 
1915D,  515,  111  Pac.  474,  83  Kan.  389. 
Officers. 

Raising  objection  for  first  time  on  ap- 
peal in  action  against  directors,  see 
Appeal  and  Error,  16. 

Director  as  bona  fide  purchaser  of  note 
from  corporation,  see  Bills  and 
Notes,  4. 

Evidence  on  question  of  liability  of  di- 
rectors, see  Evidence,  42. 

Mandamus  to  compel  corporation  to 
permit  director  to  inspect  books, 
see  Mandamus,  2,  6,  7. 

Charging  director  with  knowledge  of 
corporation,  see  Notice,  1. 

Pleading  in  action  against  directors, 
see  Pleading,  1,  4. 

7.  A  director  is  entitled  to  have  the  as- 
sistance of  his  attorney  or  agent  in  the  ex- 
ercise of  his  right  to  inspect  the  books, 
papers,  and  records  of  the  corporation,  pro- 
vided the  agent  has  no  interest  adverse  to 
the  corporation,  rendering  his  employment 
therein  improper.  State  ex  rel.  Aultman 
V.  Ice,  L.RJ1.1915D,  288,  84  S.  £.  181,  — 
W.  Va.  — . 

7a.  That  the  inspection  sought  by  a  di- 
rector may  disclose  a  right  of  action  in  him 
against  the  corporation  or  some  of  its  agents 
does  not  preclude  his  right  to  inspect  the 
books,  papers,  and  records  of  the  corpora- 
tion. State  ex  rel  Aultman  v.  Ice,  L.R.A. 
1916D,  288,  84  S.  E.  181,  —  W.  Va.  —. 

8.  Directors  of  a  corporation  who  at- 
tempt to  close  the  business  do  not  discharge 
their  fiduciary  duties  simply  by  accounting 
for  its  tangible  assets  if  it  possesses  a  valu- 
able good  will.  Godley  v.  Crandall  &  God- 
ley  Co.  L.R.A.1915D,  632,  105  N.  E.  818, 
212  N.  Y.  121. 

9.  Directors  of  a  corporation  may  be 
compelled  to  account  for  money  improperly 
paid  out  with  their  consent  while  they  were 
directors,  although  the  payments  were  made 
under  resolutions  adopted  before  they  be- 
came such.     Godley  v.  Crandall  &  Godley 
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Co.  LJ(.A.1916D,  632,  105  N.  E.  818,  212  N. 
Y.  121. 

10.  The  statutory  liability  to  creditors 
of  directors  of  a  corporation  for  contracting 
debts  in  excess  of  the  paid-up  capital  is  not 
affected  by  the  fact  that  the  debt  had  been 
reduced  under  the  paid-up  capital  by  divi- 
dends in  bankruptcy  proceeding.  J.  L. 
Mott  Iron  Works  v.  Arnold,  L.K.A.1916D, 
1028,  87  Atl.  17,  35  R,   I.  456. 

(Annotated) 
Subscriptions  to  stock. 

11.  A  fraudulent  sale  by  an  insolvent 
bank  of  shares  of  its  capital  stock  may  be 
rescinded  by  the  purchaser,  though  action 
in  that  behalf  is  not  taken  until  after  a 
receiver  for  the  bank  has  been  appointed, 
where  no  great  length  of  time  elapsed  be- 
tween the  sale  and  the  receivership,  the 
purchaser  did  not  actively  participate  in 
the  management  of  the  bank,  no  want  of 
diligence  on  the  part  of  the  purchaser  in 
discovering  the  fraud  or  in  taking  steps 
to  rescind  appears,  and  no  considerable 
amount  of  indebtedness,  remaining  unpaid, 
accrued  against  the  bank  subsequently  to 
the  sale.  Morrisey  v.  Williams,  L.RA. 
1916D,  792,  82  S.  E.  609,  —  W.  Va.  — . 

(Annotated) 
Transfer  of  stock. 

Specific  performance  of  contract  of  sale, 
see  Specific  Performance. 

12.  A  valid  gift  so  as  to  pass  the  equi- 
table title  is  effected  by  the  delivery  and 
acceptance  of  a  certificate  of  stock  in  a  cor- 
poration with  intent  to  pass  title,  but  with- 
out any  written  assignment  or  indorsement, 
although  the  certificate  is  made  transfer- 
able only  on  the  books  of  the  corporation. 
Herbert  v.  Simson,  L.R.A.1915D,  733,  108 
N.  E.  65,  220  Mass.  480.  (Annotated) 

13.  A  mutual  irrigation  ditch  company 
cannot  defeat  an  action  for  negligent  fail- 
ure to  deliver  water  to  one  in  possession 
of  land  under  the  ditch,  because  the  shares 
of  stock  representing  the  water  to  be  used 
on  such  land  have  not  been  transferred  to 
the  property  owner  on  its  books;  at  least, 
if  it  has  recognized  the  right  by  delivering 
water  to  the  one  in  possession.  Berg  v. 
Yakima  Valley  Canal  Co.  L.R.A.1915D,  292, 
145  Pac.  619,  —  Wash.  — .  (Annotated) 
Rights  of  sbareholders. 

Raising  objection  for  first  time  on  ap- 
peal in  action  by  stockholders,  see 
Appeal  and  Error,  16. 

Parties  defendant  in  suit  by  stock- 
holders, see  Parties,  9. 

Mandamus  to  comoel  corporation  to 
permit  inspection  of  books,  see 
Mandamus,  2,  6,  7. 

14.  Majority  stockholder.*^  cannot  vote  to 
discontinue  the  business  of  the  corporation 
for  the  purpose  of  turning  it  over  to  an- 
other corporation  and  excluding  minority 
stockholders  from  p^fficipB^tion  H^Qj-ein. 
Godley  V.  CrandaJi  <fe  ^odley  Co.  J  K-A- 
1916D,  632,  105  N.  E,  r.^^  ^12  K    y  f^t 

15.  A  minority  st^^ll'jder  ^.^^ft\' 
tain  an  action  on  behW^the  oo ^  ^^J^ 
to  compel  directors  Jj/  ^^^unt  t%m^^^^ 
which   tHr  Aave  (Z;^/;^^^^^    ^^  V^^^^J^ 
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under  the  guise  of  dividends  upon  stock 
held  by  them,  above  the  rate  of  dividend  de- 
clared on  such  stock,  in  accordance  with  the 
amount  of  stock  held,  and  not  of  services 
rendered.  Godley  v.  CrandaJi  &  Godley  Co. 
L.R.A.1916D,  632,  105  N.  E.  818,  212  N.  Y. 
121. 

16.  A  minority  stockholder  of  a  corpora- 
tion may  maintain  an  action  on  belialf  of 
the  corporation  to  compel  directors  to  ac- 
count for  salaries  voted  themselves  out  of 
profits  for  services  already  performed.  God- 
lev  V.  Crandall  &  Godley  Co.  LJI.A.1916D, 
632,  105  N.  E.  818,  212  N.  Y.  121. 

( Annotated ) 

17.  The  majority  stockholders  of  a  cor- 
poration who  have  received  preferential  pay- 
ment out  of  profits  of  the  concern,  through 
the  acts  of  the  directors,  cannot  ratify  such 
acts  after  the  beginning  of  an  action  by  mi- 
nority stockholders  to  compel  the  directors 
to  account  for  the  money  so  misappropri- 
ated. Godley  v.  Crandall  &  Godley  Co. 
L.R.A.1916D,  632,  105  N.  E.  818,  212  N.  Y. 
121. 

18.  Directors  of  a  corjporation  may,  at 
the  suit  of  minority  stocKholders,  be  com- 
pelled to  account  for  money  paid  one  of  the 
officers  for  winding  up  the  business,  where 
the  required  majority  did  not  agree  to  dis- 
continue the  business,  and  the  services  were 
destructive  of  the  true  interests  of  the 
corporation.  Godlev  v.  Crandall  &  Godley 
Co.  LJI.A.1915D,  632,  105  N.  E.  818,  212 
N.  Y.  121. 

19.  A  corporation  and  its  directors  who 
appropriate  the  good  will  of  another  cor- 
poration through  collusion  with  its  direc- 
tors, without  making  compensation  there- 
for may  be  compelled  to  account  for  its 
value  to  complaining  stockholders.  Godlev 
v.  Crandall  &  Godley  Co.  L.R.A.1915D,  632, 
105  N.  E.  818,  212  N.  Y.  121. 

20.  Directors  of  a  corporation  against 
whom  an  action  is  brought  to  compel  an 
accounting  of  funds  of  the  corporation  il- 
legally appropriated  by  them  should  not  be 
compelled  to  account  in  the  action  for  the 
expenses  of  defending  it,  if  they  had  no 
notice  of  such  claim  and  the  evidence  is 
meager  that  they  paid  the  expenses  out  of 
corporate  funds.  Godlev  v.  Crandall  &  God- 
ley Co.  L.R.A.1916D,  632,  105  N.  E.  818, 
212  N.  Y.  121. 

21.  That  an  act  of  a  corporation  in  vio- 
lation of  the  legal  rights  of  minority  stock- 
holders occurred  before  a  complaining  stock- 
holder secured  his  stock  does  not  deprive 
him  of  the  right  to  relief  if  the  wrong  is  a 
continued  one.  Hyams  v.  Old  Dominion  Co. 
L.R.A.191§D,  1128,  93  Atl.  747,  —  Me.  — . 

22.  Minority   stockholders  in   a  holding 
corporation  are  entitled  to  the  aid  of  equity 
to  compel  the  corporation  to  take  into  its 
own  name  stock  which  it  owns,  but  is  car- 
rying in  the  name  of  individuals,  thereby 
depriving   itself   of   the   right   to   vote   the 
stock  at  meetings  of  the  corporations;  and 
it  is  immaterial  that,  because  of  stock  in- 
terests, the  ones  in  whose  names  the  stock 
is  standing  will  control  the  policy  of  the 
corporation  with  respect  to  it.     Hyams  v. 
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Old  Dominion  Co.  LJt.A.1916D,  1128,  93  Atl. 
747,  —  Me.  — .  (Annotated) 

23.  A  minority  stockholder  need  not  ap- 
ply to  the  directoni  or  to  the  corporation 
itself  to  take  over  property  belonging  to 
it  which  is  standing  in  the  names  of  in- 
dividual directors,  before  suing  to  compel 
it  to  do  so,  where  the  title  has  been  held  in 
that  manner  so  long  as  to  indicate  a  de- 
liberate policy  on  the  part  of  the  directors 
and  majority  stockholders.  Hvams  v.  Old 
Dominion  Co.  L.R.A.1916D,  li28,  93  Atl. 
747,  —  Me.  — . 

24.  That  a  stockholder  of  a  corporation 
also  holds  stock  in  a  rival  corporation,  and 
desires  to  inspect  its  books  to  enable  him 
to  ascertain  its  prices  and  customers,  so 
that  the  rival  may  underbid  it  and  dis- 
credit its  work  to  its  customers,  does  not 
deprive  him  of  the  benefit  of  a  by-law  en- 
titling each  stockholder  to  inspect  the  books 
and  records  of  the  corporation  at  any  time 
during  business  hours.  State  ex  rel.  Gwinn 
V.  Bucklin,  L.R.A.1915D,  286,  145  Pac.  68, 
—  Wash.  — . 

25.  Profits  made  by  a  railroad  company 
by  investments  in  stoiks  of  other  corpora- 
tions, and  by  converting  its  bonds  into  stock, 
need  not  be  dealt  with  as  an  accretion  to 
capital,  to  be  distributed  among  all  stock- 
holders, but  may  be  treated  as  earnings, 
and  distributed  as  dividends,  within  the 
application  of  a  clause  in  its  articles  of  as- 
sociation by  which  the  dividends  to  pre- 
ferred stock'  shall  not  exceed  a  specified  per 
cent  per  annum,  and  therefore,  when  that 
per  cent  has  been  paid  to  preferred  stock, 
the  remainder  may  be  distributed  amongst 
common  stockholders.  Equitable  L.  Assur. 
Soc.  v.  Union  P.  R.  Co.  L.R.A.1915D,  1052, 
106  N.  E.  92,  212  N.  Y.  360.  (Annotated) 
Foreign  corporations. 

Special  appearance  by  foreign  corpora- 
tion, see  Appearance. 

Attachment  against,  as  nonresident,  see 
Attachment. 

26.  A  foreign  corporation  may  hold 
stock  in  a  domestic  one  under  a  statute  pro- 
viding that  any  corporation  may  purchase 
and  hold  the  stock  of  any  corporation  of 
this  state,  and  exercise  all  the  rights  of 
ownership,  including  the  right  to  vote  there- 
on. Hyams  v.  Old  Dominion  Co.  L.R.A. 
1915D,  1128,  93  Atl.  747,  —  Me.  — . 


Paying  expense  of  drainage  ditch 

sessed  against  county  by  special 
assessments  against  pVoperty  own- 
ers, see  Eminent  Domain. 

The  legislature  may  divert  the  pro- 
ceeds of  bonds  issued  by  a  county  under 
statutory  authority  for  the  construction  of 
a  particular  highway  to  the  construction 
of  other  highways  within  the  county.  State 
ex  rel.  Bell  v.  Cummings,  L.R.A.19i5D,  874, 
172  S.  W.  290,  130  Tenn.  56Q.     (Annotated) 

COURTS. 

Jurisdiction  on  appeal,  see  Appeal  and 
Error. 

Contempt  of,  see  Contempt. 

Jurisdiction  to  allow  funeral  expenses 
to  coroner  in  action  against  him 
to  recover  property  of  decedent,  see 
Executors   and   Administrators,   5. 

As  to  judges,  see  Judges. 

Judicial  proceedings  as  privileged  com- 
munications, see  Libel  and  Slander, 
3. 

Judicial  proceedings  on  Sunday,  see 
Sunday. 

1.  The  supreme  court,  having  exclusive 
jurisdiction  to  admit  attorneys  to  practise 
law,  has,  independent  of  statutory  author- 
ity, the  inherent  power  to  disbar  attorneys 
for  misconduct.  State  Bar  Commission  ex 
rel.  Williams  v.  Sullivan,  L.RJ1.1915D,  1218, 
131  Pac.  703,  35  Okla.  745. 

Real  controversy. 

2.  A  court  will  not  pass  upon  the  con- 
stitutionality of  a  statute  where  the  same 
is  unnecessary  to  a  decision  of  the  right  of 
recovery  in  the  case  before  it.  Reeves  &  Co. 
V.  Russell,  L.R.A.1916D,  1149,  148  N.  W. 
654,  28  N.  D.  265. 

Relation     to     other     departments     of 

government. 

Acceptance  of  findings  by  public  serv- 
ice Commission,  see  Public  Service 
Commissions,  2. 

3.  The  question  of  the  sufficiency  of  the 
title  of  a  statute  is  for  the  legislature,  and 
not  for  the  courts,  to  determine.  Univer- 
sity of  Mississippi  v.  Waugh,  L.R.A.1915D, 
588,  62  So.  827,  105  Miss.  623. 

COVENANTS  AND  CONDITIONS. 

Damages  for  breach  of,  see  Damages,  1. 


CORROBORATION. 

Of  accomplice,  see  Evidence,  49. 

COSTS  AND  FEES. 

Liability  of  municipality  for,  see  Mu- 1 
nicipal  Corporations,  2. 

COUNTERCLAIM. 

See  Set-Oflf  and  Counterclaim. 


COUNTIES. 

Liability   for   cost   of   construction   of 

bridge,  see  Bridges. 
Liability  for  sewer  improvements,  see 

Drains  and  Sewers,  1. 
L.R.A.1015D. 


1.  Where  the  right  to  enforce  a  restric- 
tion contained  in  a  conveyance  as  to  the 
use  of  the  property  conveyed  is  doubtful, 
all  doubt  should  be  resolved  in  favor  of  the 
free  use  thereof  for  lawful  purposes  by  the 
owner  of  the  fee.  Hunt  v.  Held,  L.R.A. 
1916D,  543,  107  N.  E.  766,  —  Ohio  St.  --. 

2.  A  clause  in  a  conveyance  restricting 
the  use  of  the  property  conveyed  to  "resi- 
dence purposes  only''  does  not  prohibit  the 
erection  of  a  double  or  two  family  house  on 
the  premises.  Hunt  v.  Held,  L.RJ1.1915D, 
643,  107  N.  E.  765,  —  Ohio  St.  — . 

3.  An  existing  railroad  track  across 
the  property  may  be  treated  as  a  breach  of 
covenant   against  encumbrances   in   a  con- 

*  veyance  thereof.  If  the  purchaser  was  mifl- 
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led  into  the  belief  that  the  railroad  had 
merely  a  leasehold  interest  in  the  right  of 
way.  Schwartz  v.  Black,  L.R.A.1915Dy  898, 
174  S.  VV.  1146,  131  Tenn.  360. 

• 

CRIMIXAL  COXTKMPT. 

See  Contempt,  1,  2,  7. 

CRIMINAL  LAW. 

Kight  to  appeal  in  criminal  case,  see 
Appeal  and  Error,  3. 

Due  process  in  criminal  matters,  see 
Constitutional  Law,  16. 

Statute  as  to  use  of  false  weight,  meas- 
ure, etc.,  see  Constitutional  Law, 
13;  Corporations,  5,  6. 

As  to  criminal  contempt,  see  Contempt, 
1,  2,  7. 

Criminal  liability  of  corporation,  see 
Corporations,  5,  6. 

Presumptions  and  burden  of  proof  in 
criminal  case,  see  Evidence,  5,  6. 

Opinions  and  conclusions  in  criminal 
case,  see  Evidence,  24,  25. 

Admissibility  of  dying  declarations,  see 
Evidence,  31. 

Evidence  as  to  intent,  see  Evidence,  33. 

Evidence  of  other  crimes,  see  Evidence, 
37-39. 

Relevancy  of  evidence,  generally,  see 
Evidence,  41. 

Sufficiency  of  proof,  see  Evidence,  48, 
49. 

Admissibility  of  evidence  under  plead- 
ing, see  Evidence,  50. 

Civil  liability  for  false  arrest  and  im- 
prisonment, see  False  Imprison- 
ment. 

As  to  requisites  and  sufficiency  of  in- 
dictment, information  and  com- 
plaint, see  Indictment,  etc. 

Injunction  against  criminal  proceed- 
ing, see  Injunction,  1,  2. 

As  to  criminal  libel,  see  Libel  and 
Slander. 

Civil  liability  for  bringing  prosecution, 
see  Malicious  Prosecution. 

Violation  of  statute  regulating  hours 
of  labor,  see  Master  and  Servant, 
2,  3. 

As  to  Sunday  law,  see  Sunday. 

Statute  as  to  liability  for  doing  busi- 
ness in  name  of  person  as  partner 
who  is  not  interested  therein,  see 
Tradename,  2. 

As  to  witnesses,  see  Witnesses. 

See  also  Adultery;  Arson;  Burglary; 
Conspiracy;  Homicide;  Intoxicat- 
ing Liquors. 

Parties  to  offense. 

1.  A  woman  may  conspire  "to  commit 
an  offense  against  the  United  States"  with- 
in the  meaning  of  the  provision  of  the 
Criminal  Code  of  March  4,  1909,  §  37,  al- 
though the  object  of  the  conspiracy  is  her 
own  transportation  in  interstate  commerce 
for  purposes  of  prostituti^ji  contrary  to  the 
white  slave  act  of  Juiiq  n^  J. 9 10.  United 
States  V.  Holte,  ^'^•^^It^iKj),  ^^^>  35  ffaP- 
Ct.  Rep.  271,  236  U.  S.  J^J^^^  ^-  ^^^-  - 

L.R.A.]ai5D.  '^^^Uied^ 


Waiver  o£  rig^ht. 

Waiver  of  objection  by  failing  to  in- 
clude it  in  motion  for  new  trial, 
see  New  Trial,  8. 

2.  Although  one  accused  of  murder  did 
not  consent  to  the  waiver  by  his  counsel, 
without  his  knowledge,  of  his  presence  at 
the  reception  of  the  verdict  and  the  polling 
of  the  jury,  which  was  done  also  in  the  ab- 
sence of  his  counsel,  yet,  where  it  appeared 
that  when  the  accused  was  sentenced  to 
suffer  death  he  was  present  in  court  in  per- 
son and  by  attorneys,  and  later,  within  the 
time  allowed  by  law,  made  a  motion  for  a 
new  trial  which  recited,  among  other  things, 
his  absence  at  the  reception  of  the  verdict 
and  the  waiver  of  his  presence  by  his  coun- 
sel, and  that  his  motion  for  a  new  trial 
was  refused  by  the  trial  'court  and  that 
judgment  affirmed  by  the  supreme  court, — 
the  accused  will  be  considered  as  having 
acquiesced  in  the  waiver  made  by  his  coun- 
sel of  his  presence  at  the  reception  of  the 
verdict,  and  he  cannot,  at  a  subsequent  date, 
set  up  such  absence  as  a  ground  to  set  aside 
the  verdict  in  a  motion  made  for  that  pur- 
pose. Frank  v.  State,  L.R.A.1915D,  817,  83 
S.  £.  645,  142  Ga.  741.  (Annotated) 

CROPS. 

Damages  for  injury  to,  or  destruction 
of,  see  Damages,  6. 

CROSSINGS. 

Injury  at  railroad  crossing,  see  Rail- 
roads, 3. 

CURTESY. 

Right  of  curtesy  initiate  as  entitling 
husband  to  maintain  action  to  re- 
cover wife's  real  estate  or  for  in- 
jury thereto,  see  Husband  and 
Wife,  6. 

CUSTODY  OF  LAW. 

Levy  on  property  in,  see  Levy  and  Sei- 
zure, 1. 

CUSTOM. 

Evidence  of,  generally,  see  Evidence,  32. 

A  usage  or  custom,  to  be  a  guide  in 
the  construction  of  contracts,  must  be  uni- 
form, reasonable,  and  generally  known. 
Shaw  V.  Ingram-Day  Lumber  Co.  L.R.A. 
1915D,  145,  153  S.  W.  431,  152  Ky.  329. 

DAMAGES. 

Review  of,  on  appeal,  see  Appeal  and 
Error,  18,  19. 

Nomtnal  damages. 

1.  Nominal  damages  only  can  be  recov- 
ered for  breach  of  covenant  against  encum- 
brances in  a  deed  of  real  estate  because  of 
an  existing  railroad  track  upon  the  prop- 
erty, if  the  track  is  an  actual  benefit  to  the 
property.  Schwartz  v.  Black,  LJt.A.1915D, 
898,  174  S.  W.  1146,  131  Tenn.  360. 

For  breach  of  warranty. 

2.  The  measure  of  damages  for  breach* 
of  warranty  that  fertilizer  contains  certain 
ingredients   is   the   difference    between   the, 
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value  of  the  article  delivered  and  what  it 
would  have  been  worth  had  it  been  as  repre- 
sented. Hampton  Guano  Co.  v.  Hill  Live- 
stock Co.  L.R.A.1916D,  875,  84  S.  £.  774, 
168  N.  C.  442. 
False  imprisonment. 

3.  Damages  for  false  imprisonment  may 
include  compensation  for  all  the  natural 
and  probable  consequences  of  the  wrong,  in- 
cluding injury  to  the  feelings,  fear,  humilia- 
tion, indignity,  and  disgrace,  and  injury  to 
the  person  and  physcial  suffering,  interrup- 
tion of  business,  and  loss  of  time  from  the 
restraint.  Ross  v.  Kohler,  L.R.A.1915D,  621, 
174  S.  W.  36,  —  Ky.  — .  (Annotated) 

4.  Seven  hundred  and  fifty  dollars  is 
not  excessive  to  allow  a  seventeen-year-old 
girl  of  good  family  and  reputation  for 
arresting  her  without  warrant  and  taking 
her  to  police  headquarters  to  interview  her 
with  respect  to  the  commission  of  a  crime 
of  which  she  was  ignorant,  merely  because 
her  Christian  name  was  the  same  as  that 
of  the  one  for  whom  the  police  were  looking. 
Ross  V.  Kohler,  L.R.A.1910D,  621,  174  S. 
W.  36,  —  Ky.  — . 

Personal  injuries;  death. 

Allegations  as  to,  see  Pleading,  3. 

5.  A  carrier  is  liable  for  injury  to  a 
passenger  thrown  from  its  car  through  its 
sole  negligence,  although  proper  recovery 
from  the  injury  may  have  been  prevented 
by  the  incompetency  of  the  attending  sur- 
geon. Easier  v.  Columbia  Railway  G.  &  E. 
Co.  L.R.A.1916D,  883,  84  S.  E.  417,  —  S. 
C— . 

Injury  to  real  property. 

6.  The  damages  to  be  allowed  for  injury 
to  a  crop  by  failure  to  furnish  water  from 
an  irrigation  ditch  is  the  value  of  the  crop 
at  the  time  of  the  injury,  to  be  determined 
by  its  value  on  the  land  at  that  time,  or  its 
value  at  maturity  leas  the  cost  of  perfecting 
and  marketing  it.  Berg  v.  Yakima  Vallev 
Canal  Co.  L.R.A.1915D,  292,  145  Pac.  619, 
—  Wash.  — . 

Eminent  domain  eases. 

7.  The  state  cannot,  in  condemning  for 
its  use  real  estate  with  a  building  thereon, 
refuse  to  pay  for  the  fixtures  attached  to 
the  building,  if  there  is  nothing  in  the 
notice  of  condemnation  to  show  that  only 
a  portion  of  the  property  was  to  be  taken. 
Jackson  v.  State,  L.R.A.1916D,  492,  106  N. 
E.  758,  213  N.  Y.  34.  (Annotated) 

DANGEROUS  AGENCIES. 

Automobile  as,  see  Automobiles,  4. 
As  to  electricity,  see  Electricity. 


DANGEROUS  ATTRACTIONS. 

See  Negligence,  2-4. 

DEATH. 

Presumption    and   burden   of   proof  as 
to,  see  Evidence,  7. 

Presumption   as  to  cause  of,  see  Evi- 
dence, 12. 

Admissibility  of  declarations  of  person 
killed,  see  Evidence,  30. 
L.R.A.1915D. 


DEBT. 

Power  of  legislature  to  compel  munici- 
pality to  pay,  see  Municipal  Cor- 
porations, 3. 

DEBTOR  AND  CREDITOR. 

Creditors  of  decedent,  see  Executors 
and  Administrators,  2-9. 

As  to  exemption,  see  Exemptions; 
Homestead. 

Effect  of  marriage  of  debtor  and  cred- 
itor to  extinguish  debt,  see  Mort- 
gage, 2. 

DECEDENTS. 

Administration  of  estates  of,  see  Ex- 
ecutors and  Administrators. 

DECLARATIONS. 

Evidence  of,  see  Evidence,  26-31. 
In   pleading,   see   Pleading,  3,  4. 

DECREE. 

See  Judgment. 

DEEDS. 

Covenants  in,  generally,  see  Covenants 

and  Conditions. 
Effect  of  duress,  see  Duress. 
By   husband  or   wife  to  third   person, 

see  Husband  and  Wife,  3. 
Given    to    secure    usurious    loan,    see 

Usury,  2. 

DEFENDANTS. 

Parties  defendant,  see  Parties,  9. 

DEFENSES. 

In  general,  see  Action  or  Suit,  2. 

To   action   for   breach   of   promise,   see 

Breach  of  Promise,  2,  3. 
In  mandamus  case,  see  Mandamus,  7» 
In  foreclosure  suit,  see  Mortgage,  3. 

DEFINITENESS. 

See  Indefiniteness. 

DEFINITIONS. 

Due  process  of  law,  see  Constitutional 

Law,  7. 
Lend,  see  Wills,  6. 

DELAY. 

In  rescinding  contract  for  fraud,  see 
Vendor  and  Purchaser. 

DELEGATION  OF  POWER. 

By  municipality,  see  Municipal  Corpo- 
rations, 4. 

DEMAND. 

By  insurance  company  for  autopsy,  see 
Insurance,  16-19. 

DEMURRER. 

See  Pleading,  5. 

DENTISTS. 

Equal  protection  and  privileges  as  to, 
see  Constitutional  Law,  4,  5. 

1.  Requiring  from  applicants  for  license 
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to  practise  dentiBtrj  an  educational  quali- 
fication equivalent  to  a  four-year  high- 
school  course  and  graduation  from  a  regis- 
tered dental  school  is  not  unreasonable. 
People  V.  Griswold,  L.R.A.1916D,  638,  106 
N.  E.  929,  213  N.  Y.  92. 

2.  No  constitutional  right  of  a  dentist 
'who  has  practised  many  years  in  one  ^tate 
is  infringed  by  requiring  him,  upon  seeking 
a  license  in  another  state,  to  comply  with 
educational  qualifications  much  higher  than 
were  required  when  he  first  began  to  prac- 
tise. People  V.  Griswold,  L.R.A.1916D,  538, 
•106  N.  £.  929,  213  N.  Y.  92.    (Annotated) 

DEPOSIT. 

In  bank,  see  Banks. 

DEPOTS. 

Carrier's  duty  as  to,  see  Carriers,  14- 
22. 

Regulations  as  to,  see  Constitutional 
Law,  9,  18;  Public  Service  Commis- 
sions, 2. 

Presumption  in  support  of  order  of 
Railroad  Commission  as  to,  see  Evi- 
dence, 4. 

DESCENT  AND  DISTRIBUTION. 

Tax  on  right  to  take  property  by,  see 
Taxes,  4-6. 

DESCRIPTION. 

Parol  evidence  of  mistake  in,  see  Evi- 
dence, 23. 

Of  land  in  assessment  for  taxation,  see 
Taxes,  1. 

DE  SON  TORT. 

Executor  de  son  tort,  see  Executors 
and  Administrators,  5,  7. 

DESTINATION. 

Leaving  passenger  at,  see  Carriers,  5. 

DIPIiOMATIC  AND  CONSUIiAR  OFFI- 
CERS. 

The  statutory  provisions  for  admin- 
istration, of  the  state  where  a  citizen  of  a 
foreign  country  dies,  are  not  superseded  by 
a  provision  of  a  treaty  between  that  coun- 
try and  the  Federal  government  that,  in 
the  event  of  any  citizen  of  either  country 
dying  without  will  in  the  territory  of  the 
other,  the  consul  of  the  nation  to  which 
the  deceased  may  belong  shall,  so  far  as  the 
laws  of  each  country  will  permit,  pending 
the  appointment  of  an  administrator,  take 
charge  of  his  assets,  and,  moreover,  have 
the  right  to  be  appointed  as  administrator 
of  such  estate;  and  therefore  a  consul  has 
no  prior  right  of  administration  over  a 
resident  brother  of  decedent  who  is  first  ii; 
order  of  right  under  the  laws  of  the  state. 
Re  D'Adamo,  L,R.A.lSi^n  37$,  106  V.  E. 
81,  212  N.  Y.  214.         ^^' 


DIRECTION  OF  V^ 

See  Trial,  8. 


V^' 


jyJSBABMENT, 

Of  attorney,  tee 
L.R.A.1PJ5P. 


// 


./^ 


^jre. 


DISCHARGE. 

Of  employee,  see  Master  and  Servant, 
4,  6. 

DISCRETION. 

Review  of,  on  appeal,  see  Appeal  and 
Error,  9-12. 

DISCRIMINATION. 

In  license  tax,  see  License,  3. 
In  water  rates,  see  Waters,  7,  8. 

DISOBEDIENCE. 

Aa  a  contempt,  see  Contempt,  3,  4. 

DISTRICT    AND    PROSECUTING   AT- 
TORNEYS. 

Privileged  communications  to  prosecut- 
ing attorney,  see  Evidence,  27. 

DIVERSION. 

Of  proceeds  of  county  bonds,  see  Coun- 
ties. 

DIVIDENDS. 

On  preferred  stock,  see  Corporations, 
25. 

DIVORCE  AND  SEPARATION. 

Effect  of,  on  interest  in  proceeds  in  in- 
surance policy,  see  Insurance,  27. 

That  a  wife  compelled  to  leave  her 
husband's  domicil  goes  to  another  state  with 
the  intention  not  to  return  unless  he  sends 
for  her  does  not  destroy  her  residence  in 
the  state,  so  as  to  deprive  its  courts  of  juris- 
diction over  a  proceeding  for  divorce  begun 
by  her  under  a  statute  requiring  a  year's 
residence  in  the  state  to  entitle  one  to  main- 
tain such  action.  Miller  v.  Miller,  L.R.A.. 
1915D,  862,  92  Atl.  9,  —  Vt.  — . 

(Annotated)) 

DOCUMENTARY  EVIDENCE. 

See  Evidence,  21,  22. 

DOMICIL. 

For  purpose  of  divorce  suit,  see  Di- 
vorce and   Separation. 

DRAINS  AND  SEWERS. 

Liability  for  cost  of  construction  of 
bridge  across  drainage  ditch,  see 
Bridges. 

Assessments  as  a  taking  of  private 
property  for  public  use  without 
compensation,  see  Eminent  Do- 
main. 

1.  Where  substantial  benefits  are  as- 
sessed to  a  county  on  accoimt  of  drainage 
to  the  public  highways,  that  part  of  the 
expenses  of  constructing  the  drainage  ditch 
apportioned  to  the  county,  corresponding 
to  the  amount  of  benefits  conferred,  must 
be  paid  by  the  county  out  of  funds  raised 
by  general  taxation.  Wilkins  v.  HUlman, 
L.R.A.1915D,  249,  145  Pac.  1111,  —  Okla. 

2.  In  the  construction  of  a  drainage 
ditch,  special  assessment  under  the  Consti- 
tution and  laws  of  this  state  can  be  made 
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only  for  corresponding  specific  benefits  con- 
ferred. VVilkins  v.  Hillman,  L.R.A.1915D, 
249,  145  Pac.  1111,  —  Okla.  — . 

DROWNING. 

Of  children,  liability  for  generally,  see 
Negligence,  4. 

DUE  PROCESS  OF  LAW. 

See  Constitutional  Law,  7-16. 

DCPIilCITY. 

In  indictment,  see  Indictment,  etc.,  3,  4. 

DURESS. 

1.  A  conveyance  of  property  by  a  debt- 
or to  his  creditor  is  void  where  a  criminal 
warrant  is  issued  the  principal  object  of 
which  is  to  enforce  the  collection  of  the 
debt  due  to  a  corporation  of  which  the 
magistrate  issuing  the  warrant  is  the  presi- 
dent, and  the  defendant  is  imprisoned  un- 
der such  warrant,  and  the  conveyance  is 
made  in  order  to  secure  the  release  of  the 
debtor.  Jordan  v.  Beecher,  L.R.A.1915D, 
1122,  84  S.  E.  549,  —  Ga.  — . 

2.  The  conveyance  by  a  wife  whose 
fears  and  affections  are  worked  upon 
through  criminal  proceedings  instituted 
against  her  husband,  to  her  husband's  cred- 
itors through  the  medium  of  her  husband, 
of  her  property  to  pay  the  husband's  debt 
and  obtain  his  release  from  imprisonment, 
is  a  conveyance  under  duress  as  to  the  wife, 
and  a  purchaser  from  the  husband's  cred- 
itor with  notice  of  the  wife's  equity  cannot 
prevail  in  an  action  to  recover  the  land 
from  her.  Jordan  v.  Beecher,  L.R.A.1915D, 
1122,  84  S.  E.  649,  —  Ga.  — , 

3.  A  deed  secured  for  a  grossly  inade- 
quate consideration,  threats  to  send  the 
grantor's  father  to  the  chain  gang  for  an 
alleged  ofi'ense,  will  be  set  aside  for  duress. 
Embrey  v.  Adams,  L.R.A.1915D,  1118,  68 
So.  20  —  Ala.  — ,  (Annotated) 

DUTY. 

Presumption  of  performance  of,  sec 
Evidence,  20. 

DYING  DECLARATIONS. 

Admissibility  of,  see  Evidence,  31. 

EASEMENTS. 

Duty  of  purchaser  at  tax  sale  to  com- 
ply with  bid  for  property  subject 
to  easements,  see  Taxes,  3. 

1.  A  grant  by  metes  and  bounds  of  a 
parcel  of  land  over  which  a  visible  right 
of  way  exists  in  faror  of  remaining  land 
of  the  grantor  which  is  located  on  a  public 
highway,  by  a  deed  containing  full  cove- 
nants of  warranty  and  no  express  reserva- 
tion, does  not  reserve  the  right  of  way  by 
implication,  although  it  is  reasonably  nec- 
essary for  the  full  enjoyment  of  the  grant- 
or's remaining  land,  since  under  such  cir- 
cumstances a  reservation  of  easement  is 
implied  only  in  case  of  strict  necessity. 
Howley  v.  Chaffee,  L.R.A.1916D,  1010,  93 
Atl.  120,  —  Vt.  — . 
L.R.A.1915D. 


2.  A  tax  sale  to  real  estate  does  not 
cut  ofif  easements  of  light,  air,  and  access 
in  it  belonging  to  adjoining  property  own* 
ers,  although  the  latter  were  made  parties 
to  the  foreclosure  proceeding  and  the  judg- 
ment provided  that  each  defendant  be 
barred  of  all  right,  claim,  lien,  and  ease- 
ment in  the  property,  if  the  complaint  did 
not  show  that  plaintiff  sought  to  bar  their 
superior  easements.  Tax  Lien  Co.  t. 
Schultze,  L.R.A.1915D,  1115,  106  N.  E.  751, 
213  N.  Y.  9.  (Annotated) 

EJECTMENT. 

By  husband  for  wife's  property,  flee 
Husband  and  Wife,  6. 

ELECTIONS. 

Vote  of  municipality  for  incurring  in- 
debtedness, see  Municipal  Corpora- 
tions, 13. 

Right  of  election  officials  to  maintain 
action  to  prevent  waste  of  public 
funds,  see  Parties,  4. 

Who  may  maintain  action  to  determine 
result  of  election,  see  Parties,  6. 

ELECTRICITY. 

One  maintaining  heavily  charged 
wires  in  a  city  street,  29  feet  from  the 
ground  and  12  feet  from  the  adjoining 
building,  is  not  liable  for  the  death  of  the 
janitor  of  the  building,  who,  in  attempting, 
while  on  the  ground,  to  substitute  a  wire 
for  a  rope  on  a  flagstaff  on  the  building, 
walks  toward  the  street  far  enough  to  bring 
the  wire  in  contact  with  the  current,  there- 
by causing  his  di*ath,  since  there  is  no  duty 
to  anticipate  such  an  accident.  Geroski  v. 
Allegheny  County  Light  Co.  L.R.A.1915D, 
560,  93  Atl.  338,  247'  Pa.  304. 

ELEVATORS. 

Error  in  admitting  evidence  in  action 
for  injury  to  passenger  on,  see  Ap- 
peal and  Error,  21. 

Presumption  and  burden  of  proof  aa  to 
negligence,  see  Evidence,  17,  18. 

Husband's  liability  for  wife's  negli- 
gence as  to,  see  Husband  and  Wife, 
1. 

Attempt  of  insured  to  operate  as  in- 
crease of  risk,  see  Insurance,  23. 

1.  The  liability  of  the  owner  of  an  ele- 
vator in  an  office  building  to  those  right- 
fully using  it  is  that  of  a  common  carrier 
to  passengers.  Dibbert  v.  Metropolitan 
Invest.  Co.  L.R.A.1915D,  805,  147  N.  W.  3, 
158  Wis.  69. 

2.  The  owner  of  an  elevator  in  an  office 
building  is  liable  for  injuries  to  passengers 
because  of  the  negligence  of  the  manufac- 
turer of  the  apparatus  in  using  an  unsafe 
bolt  to  unite  the  cables  to  the  car.  Dib- 
bert V.  Metropolitan  Invest.  Co.  L.RA. 
1915D,  805,  147  N.  W.  3,  158  Wis.  69. 

<  Annotated) 

EMERGENCY  BRAKE. 

Injury  to  passenger  by  application  of, 
see  Carriers,  2-4. 
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£MINCNT  BOIMLAIX. 

Amount  of  recovery,  see  Damages,  7. 

Right  of  abutting  owner  to  compensa- 
tion for  location  in  Btreet,  see 
Highways,  2. 

Necessity  of  exercise  of,  before  laying 
street  railway  tracks  across  rail- 
road, see  Kailroads,  1. 

That  part  of  the  expense  of  con- 
structing a  drainage  ditch  assessed  against 
a  county  for  the  benefits  accruing  to  such 
county  by  virtue  of  the  drainage  of  public 
highways  cannot  legally  be  paid  out  of 
funds  collected  by  special  assessments  made 
against  the  property  owners  of  said  drain- 
age district,  since  this  would  be  taking  pri- 
vate property  for  public  use  without  just 
compensation,  in  violation  of  the  Consti- 
tution and  laws  of  the  state.  Wiikins  v. 
Hillman,  L.R.A.1916D,  d49,  145  Pac.  1111, 
--  Okla.  — . 

]CMPIiOY££S. 

See  Master  and  Servant. 

CMPIiOY£R'S  LIABILITY. 

See  Master  and  Servant. 

ENACTMENT. 

Of  statutes,  see  Statutes,  1. 

EXCtJMBRANCES . 

Covenants  against,  see  Covenants  and 

Conditions,  3;  Damages,  1. 
On  insured  property,  see  Insurance,  10. 

ENROLLED  BILL. 

Absence    of    signature    of    Speaker    of 

House,  see  ^Statutes,  1. 
Conclusiveness  of,  see  Statutes,  3. 

ENTIRETY. 

Of  insurance  contract,  see  Insurance, 
15. 

EQUALITY. 

Of  immunity,  privileges  and  protection, 

see  Constitutional  Law,  2-6. 
Of  license  tax,  see  License,  3. 

EQUITABLE  ESTOPPEL. 

See  EstoppeL 

EQUITY. 

Time  for  objection  that  cause  is  of 
equitable  and  not  of  legal  cogni- 
zance, see  Appeal  and  Error,  14. 

See  also  Injunction;  Specific  Perform- 
ance. 

ESTOPPEL* 

Of  insurer,  see  Insurance,  20,  21. 
.  As  to  validity  of  local  improvement  as- 
sessments,   see    Public     Improve- 
ments, 4,  6. 

estate  because  not  u  b^^;  ^e&l,  ^^ «  i^^. 
sideratioD  of  ^^PPQ^Je^^pot,  S^n  ^fjl « 
statute  does  not  re^.  f  ^^^  ordi^K  ^^^ 
to  be  uDderBeaJ,iBJh.  ^  re^\%!L^^ 


recover  the  possession  while  the  lessee  com- 
plies with  his  agreement.  Calkins  v.  Pierce, 
L.R.A.1915D,  467,  92  Atl.  529,  112  Me.  474. 

(Annotated) 
2.  The  officers  of  a  bank  will  not  be 
heard  to  denv  the  entries  on  the  books  of 
the  bank,  their  sworn  published  statements, 
and  their  sworn  representations  to  the  state 
examiner  of  state  banks  concerning  a  de- 
posit to  the  credit  of  another  insolvent 
bank,  where  the  state  examiner,  the  de- 
positors and  creditors  of  the  insolvent  bank, 
and  the  public,  have  accepted  and  acted 
upon  such  sworn  published  statements. 
Kennedy  y.  Young,  L.R.A.1916D,  886,  67 
So.  647,  —  La.  — .  (Annotated) 

EVIDENCE. 

First  objecting  to,  on  appeal,  see  Ap- 
peal and  Error,  16. 

Prejudicial  error  as  to,  see  Appeal  and 
Error,  20-22. 

Judicial  notice. 

1.  The  supreme  court  will  take  judicial 
notice  of  its  own  record,  and  will  of  its  own 
motion  or  at  suggestion  of  counsel  inspect 
such  record  in  a  former  appeal  of  the  same 
case.  Frank  v.  State,  L.R.A.1915D,  817, 
83  S.  E.  645,  142  Ga.  741. 

2.  Tl\e  court  takes  judicial  notice  that 
X-ray  machines  sometimes  inflict  serious 
bums.  State  v.  Lester,  L.R.A.1915D,  201, 
149  N.  W.  297,  127  Minn.  282. 

3.  The  court  does  not  judicially  know 
that  a  caboose  car  24  feet  long  with  ad- 
justable and  oscillating  four-wheeled  trucks 
is  not  more  safe  than  one  18  feet  long  with 
two-wheeled  rigid  ones,  so  as  to  declare  a 
statute  requiring  a  change  from  the  one  to 
the  other  unconstitutional  as  taking  prop- 
erty without  due  process  of  law.  Pitts- 
burgh, C.  C.  &  St.  L.  R.  Co.  V.  State,  L.R.A. 
1915D,  458,  102  N.  E.  25,  180  Ind.  246. 
Presumptions  and  burden  of  proof. 

Presumption  as  to  intent  to  perform 
marriage  contract  within  year,  see 
Contracts,  3. 

Instructions  as  to,  see  Trial,  11. 

4.  The  court  will,  in  the  absence  of  evi- 
dence to  the  contrary,  presume,  in  support 
of  an  order  by  a  Railroad  Commission  di- 
recting railroad  companies  to  procure  land 
within  certain  limits  and  construct  thereon 
a  union  station,  that  such  land  for  that 
purpose  can  be  obtained  within  the  pre- 
scribed limits  at  a  reasonable  price.  Rail- 
road Commission  t.  Alabama  G.  S.  R.  Co. 
L.R.A.1915D,  98,  64  So.  13,  185  Ala.  354. 

6.  To  avoid  the  penalty  provided  by  the 
hours  of  service  act,  a  carrier  which  is 
shown  to  have  kept  an  employee  on  duty 
more  than  sixteen  consecutive  hours  has  the 
burden  of  showing  facts  which  bring  it  with- 
in the  conditions  under  which  the  proviso 
makes  the  act  inapplicable.  Great  Northern 
K.  Co.  V.  United  States,  L.RjAl.1915D,  408, 
218  Fed.  302,  —  C.  C.  A.  — . 

6.  In  the  absence  of  evidence  as  to  the 
character  of  the  accused,  the  jury  cannot 
consider  the  presumption  of  good  character 
aa  evidence  in  his  favor  upon  the  question 
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of  guilt  or  innocence.  Price  v.  United 
States,  L.R.A.1915D,  1070,  218  Fed.  149, 
132  C.  C.  A.  1. 

7.  An  absentee  is  presumed  to  live  un- 
til the  contrary  is  proved;  otherwise  the 
absence  must  be  such  that  the  life  of  a  man, 
who  may  live  one  hundred  years,  should 
be  presumed  to  have  ended.  Quaker  Realty 
Co.  V.  Starkey,  L.R.A.1915D,  176,  66  So. 
386,  —  La,  — . 

8.  Sanity  is  presumed,  and  the  taking 
of  one's  own  life  does  not,  in  itself,  estab- 
lish insanity.  Ledy  v.  National  Council  of 
K.  &  L.  of  S.  L.R.A.1916D,  1090,  151  N.  W. 
905,  129  Minn.  137. 

9.  A  mere  fitful  or  temporary  mental 
disorder  will  not  be  presumed  to  continue. 
Broz  v.  Omaha  Maternity  &  6.  H.  Asso. 
L.R.A.1916D,  334,  148  N.  W.  575,  96  Neb. 
648. 

10.  In  an  action  for  breach  of  promise  to 
marry,  an  unequivocal  intention  on  defend- 
ant's part  not  to  perform  his  contract  may 
be  inferred  from  his  conduct.  Corduan  v. 
McCloud  (N.  J.  Err.  &  App.)  L.R.A.1910D, 
1190,  93  Atl.  724,  —  N.  J.  — . 

11.  Failure  of  a  railroad  company  to 
produce  in  response  to  a  subpoena  the  record 
of  the  cars  with  which  an  employee  in  a 
yard  was  at  work  when  injured  does  not 
amount  to  a  suppression  of  evidence  which 
will  raise  a  presumption  against  the  com- 
pany, if  the  evidence  is  uncontradicted  that 
no  such  record  was  kept.  Hench  v.  Pennsyl- 
vania R.  Co.  L.R.A.1916D,  657,  91  Atl.  1056, 
246  Pa.  1. 

12.  Where,  in  an  action  on  a  policy  of 
accident  insurance,  it  is  claimed  that  death 
was  due  to  one  of  the  causes  excepted  from 
the  operation  of  the  policy,  it  is  for  the  in- 
surer to  plead  and  prove  such  fact.  Union 
Accident  Co.  v.  Willis,  LJtJl.l915D,  358, 
146  Pac.  812,  —  Okla.  — . 

13.  To  hold  one  liable  for  a  physical  con- 
dition alleged  to  be  due  to  negligent  in- 
juries, but  which  might  have  resulted  from 
another  cause,  plaintiff  has  the  burden  of 
showing  that  it  is  more  probable  that  the 
condition  was  due  to  the  negligent  act  than 
to  the  other  alleged  cause.  Blair  v.  Seit- 
ner  Dry  Goods  Co.  L.R.A.1915D,  524,  151 
N.  W.  724,  —  Mich.  — . 

14.  Where  a  shipper  sues  a  common  car- 
rier upon  its  common-law  liability  for  in- 
jury to  or  loss  of  the  property,  and  the' de- 
fendant pleads  and  proves  a  special  contract 
limiting  its  liability  to  losses  occurring 
through  its  negligence,  the  burden  is  upon 
the  defendant  to  prove  that  the  loss  was  not 
caused  by  its  negligence,  and  not  upon  the 
plaintiff  to  prove  that  it  was  so  caused. 
kcGrath  v.  Northern  P.  R.  Co.  L.R.A.1916D, 
644,  141  N.  W.  164,  121  Minn.  258. 

(Annotated) 

15.  In  an  action  for  damages  occasioned 
by  a  delay  in  shipment,  the  burden  is  upon 
the  plaintiff  to  make  out  a  prima  facie  case 
that  the  shipment  was  delivered  to  the  car- 
rier in  gooa  order  and  received  from  the 
carrier  in  damaged  condition;  and  where 
the  carrier  denies  liability  because  auch 
L.R.A.1916D. 


loss  was  occasioned  by  an  act  of  God,  the 
burden  is  upon  the  carrier  to  show  that 
such  loss  was  the  proximate  result  of  the 
act  of  Grod,  but,  when  this  is  done,  tht2  bur- 
den then  shifts  to  the  shipper  to  show  that 
negligence  on  the  part  of  the  carrier  co- 
operated with  the  act  of  God  in  bringing 
about  the  damage  to  the  shipment.  St. 
Louis  &  S.  F.  R.  Co.  v.  Dreyfus,  L.R^ 
1915D,  547,  141  Pac.  773,  42  Okla.  401. 

(Annotated) 

16.  The  rule  of  res  ipsa  loquitur  does  not 
establish  negligence  against  the  owner  of 
property  upon  which  a  tank  of  gas  ex- 
plodes, in  the  absence  of  anything  to  show 
that  it  was  in  his  control.  Conley  v.  United 
Drug  Co.  LJt.A.1915D,  830,  105  N.  E.  975, 
218   Mass.   238. 

17.  The  owner  of  an  elevator  in  an  office 
building  which  falls  to  the  injury  of  a 
passenger  because  of  the  breaking  of  the 
bolt  which  unites  the  cables  to  the  car  has 
the  burden  of  showing  that  the  manufac- 
turer made  a  test  of  tiie  tensile  strength  of 
the  bolt  if  that  would  have  disclosed  its 
weakness,  or  if  the  apparatus  had  been 
used  so  long  that  the  manufacturer's  neg- 
ligence might  not  have  been  the  cause  of  the 
accident,  he  must  show  that  he  examined 
and  tested  the  parts  to  ascertain  whether 
or  not  they  had  been  weakened  by  use.  Dib- 
bert  V.  Metropolitan  Invest.  Co.  L.R.A. 
1915D,  305,  147  N.  W.  3,  158  Wis.  69. 

18.  Proof  by  a  passenger  in  an  elevator 
in  an  office  building  that  he  was  injured 
by  its  fall  due  to  a  defective  bolt  casts 
upon  its  owner  the  burden  of  showing  that 

i  he  took  all  the  precautions  to  safeguard 
passengers  which  the  law  required  him  to 
take.  Dibbert  v.  Metropolitan  Invest.  Co. 
L.R.A.1916D,  305,  147  N.  W.  3,  158  Wis. 
69. 

19.  A  certificate  of  the  auditor  whose 
duty  was  to  assess  the  cost  of  a  street  im- 
provement on  abutting  property,  that  he  had 
made  the  assessment  in  proportion  to  bene- 
fits, is  presumed  to  be  true.  Reiff  v.  Port- 
land, L.R.A.1915D,  77S,  141  Pac  167,  142 
Pac.  827,  71  Or.  421. 

20.  One  seeking  to  recover  damages  for 
the  death  of  an  employee  injured  at  a  place 
where  he  was  forbidden  to  be  by  the  rules 
of  his  employer  has  the  burden  of  showing 
that  he  was  there  in  the  performance  of 
some  dutv  owing  to  the  enaployer.  Hobbs 
V.  Great  }Jorthern  R.  Co.  L.K.A.1915D,  503, 
142  Pac.  20,  80  Wash.  678. 
Documentary  evidence. 

21.  A  letter  of  recommendation  given  a 
workman  discharged  at  the  request  of  fel- 
low workmen,  on  the  day  of  his  discharge, 
stating  the  reasons  therefor,  is  admissible 
as  res  gestce  in  an  action  for  damages  by 
such  employee  against  those  who  secured 
his  discharge.  Bausbach  v.  Reiff,  LJSLA, 
1915D,  785,  91  Atl.  224,  244  Pa.  559. 

22.  Mortality  tables  are  not  rendered 
inadmissible  in  evidence  by  proof  of  disease 
or  ill  health  of  the  person  wnose  expectancy 
of  life  is  under  consideration,  such  facts 
going  only  to  the  probative  effect  of  the 
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tables.  Broz  v.  Omaha  Maternity  &  G.  H. 
AsBO.  L.R.A.1915D,  334,  148  N.  W.  675,  96 
Neb.  648. 

Parol  and  extrinsic  evidence  concern- 
ing writingrs. 

23.  Parol  evidence  may  be  introduced  in 
an  action  at  law  as  well  as  in  a  suit  in 
equity,  to  show  a  misdescription  of  land  on 
wnich  crops  insured  against  hail  are  grow- 
iQg>  by  reason  of  a  mistake  of  the  insurance 
agent  in  writing  down  such  description. 
French  v.  State  Farmers*  Hail  Ins.  Co. 
L.R.A.1915D,  766,  161  N.  W.  7,  29  N.  D. 
426. 

Opinions  and  conclusions. 

24.  Expert  testimony  is  not  admissible 
upon  the  question  whether  or  not  the  fire 
which  is  the  basis  of  an  indictment  for 
arson  was  set.  People  v.  Grutz,  L.R.A. 
1915D,  229,  106  N.  E.  843,  212  N.  Y.  72. 

25.  Upon  trial  for  burglary  evidence  is 
inadmissible  that  witness  learned  that  some- 
one other  than  accused  had  placed  the  stolen 
property  near  the  house  of  accused  to  cast 
suspicion  on  him.  Lawson  v.  Com.  L.R.A. 
1916D,  972,  169  S.  W.  587,  160  Ky.  180. 
Hearsay;  declarations;  res  gestae. 

26.  Declarations  by  a  person  since  de- 
ceased, of  relationship  to  a  particular  fam- 
ily, are  not  of  themselves  sufficient  to  es- 
tablish such  relationship,  so  as  to  render 
admissible  evidence  of  his  declarations  with 
respect  to  the  pedigree  of  persons  claiming 
to  be  members  of  such  family.  Aalholm  v. 
People,  L.R.A.1916D,  215,  105  N.  E.  647, 
211  N.  Y.  406.  (Annotated) 

27.  Communications  made  by  a  com- 
plaining witness  to  the  prosecuting  attorney 
concerning  his  knowledge  of  matters  relat- 
ing to  the  probable  guilt  or  innocence  of 
the  defendant  are  privileged,  and  cannot  be 
given  in  evidence  over  his  objection  in  an 
action  against  him  for  malicious  prosecu- 
tion. Matson  v.  Michael,  L.R.A.1915D,  1, 
105  Pac.  537,  81  Kan.  360. 

28.  Evidence  of  communication  by  a  man 
to  his  wife  in  the  presence  of  others  is  not 
inadmissible  on  the  ground  of  confidence  or 
privilege.  Pilcher  v.  Pilcher,  L.R.A.1915D, 
902,  84  S.  E.  667,  —  Va.  — . 

29.  Upon  the  question  of  liability  of  a 
railroad  company  for  injury  to  an  employee 
through  the  negligent  collision  of  two  en- 
gines, evidence  of  his  statements  soon  after 
the  injury  as  to  why  he  was  at  the  place 
where  the  injury  occurred  is  not  admissible 
as  res  gestce,  because  they  do  not  in  any 
way  explain  or  characterize  the  main  facts 
under  investigation.  Hobbs  v.  Great  North- 
ern R.  Co.  L.R.A.1915D,  503,  142  Pac.  20, 


of  the  hospital,  while  in  the  performance  of 
her  duties,  how  the  patient  got  poison,  and 
who  was  referred  to  the  patient  with  di- 
rections to  go  to  his  room  and  ask  "how 
and  where  he  got  it  and  what  it  was,"  and 
such  nurse  afterward  assented  to  statements 
made  by  the  patient  in  answering  these 
questions  when  promptly  repeated  to  her  by 
the  inquirer.  Broz  v.  Omaha  Maternity  & 
G.  H.  Asso.  L.R.A.1916D,  834,  148  N.  W. 
575,  96  Neb.  648. 

31.  Dying  declarations  are  admissible  as 
such   only   in   case   of   felonious   homicide. 
Hobbs    V.    Great    Northern    R.    Co.    L.R.A. 
1915D,  603,  142  Pac.  20,  80  Wash.  678. 
Relevancy  and  materiality. 

Of    unreasonableness    of    statute,    see 
Statutes,  4. 

32.  The  practice  of  others  engaged  in  the 
same  business  is  evidence  upon  the  ques- 
tion of  negligence  in  not  maintainiug  an  ele- 
vation of  a  warehouse  above  the  possible 
reach  of  tides,  so  as  to  render  the  owner 
liable  for  injury  by  tides  to  property  stored 
therein.  Hecht  v.  Boston  Wharf  Co.  L.R.A. 
1915D,  729,  107  N.  E.  990,  220  Mass.  397. 

33.  To  show  intent  of  an  employee 
charged  with  burglary  of  his  employer's 
store,  evidence  is  admissible  that  he  padded 
the  inventory,  concealed  articles  about  his 
work  bench  which  were  subsequently  taken 
from  the  building,  and  entered  the  building 
at  an  unusual  hour  and  took  articles  there- 
from at  a  time  different  from  that  charged 
in  the  indictment.  State  v.  Corcoran,  L.R.A. 
1916D,   1015,   143   Pac.  453,   82   Wash.  44. 

34.  In  an  action  to  recover  damages  for 
injuries  to  a  woman  through  fright  at  an 
explosion  on  adjoining  property,  evidence  is 
not  admissible  of  a  promise  that  no  explo- 
sion should  occur  while  her  husband  was 
away  from  home.  Salmi  v.  Columbia  &  N. 
R.  R.  Co.  L.R.A.1915D,  834,  146  Pac.  819, 
—  Or.  — . 

35.  Evidence  as  to  the  debris  deposited 
on  adjoining  premises  by  an  explosion  is  ad- 
missible in  an  action  to  recover  damages 
for  injury  to  a  woman  on  the  premises  be- 
cause of  a  swoon  from  fright  at  the  explo- 
sion. Salmi  V.  Columbia  &  N.  R.  R.  Co. 
L.R.A.1915D,  834,  146  Pac.  819,  —  Or.  — . 

36.  In  an  action  by  a  mail  carrier  to  hold 
a  street  car*  company  liable  for  injury  due 
to  collision  with  its  car,  the  fact  that  at 
the  time  of  the  collision  the  car  was  being 
operated  in  violation  of  an  ordinance  giving 
mail  wagons  the  right  of  way  may  be 
shown  as  tending  to  establish  negligence. 
Bain  v.  Fort  Smith  Light  &  Traction  Co. 
L.R.A.1915D,  1021,  172  S.  W.  843,  —  Ark. 


80  Wash.  678.  (Annotated)  I — .  (Annotated) 

30v  Statements  made  by  a  patient  in  a  |  37.  Upon  trial  for  arson  in  which  defend- 
hospital  as  to  where  he  obtained  pois<5i^  I  ant  is  alleged  to  have  consented  to  procure 
tablets  which  he  took  thinking  them  to  be  1  insurance  on  buildings,  burn  them,  and  col- 
medicine  are  sidmissibjg  in  cvi^^^  g^^.  \  )ect  the  insurance,  evidence  is  not  admis- 
missions  or  declaratioi,4  tenditia^  J      *-^-ve  1  sible  of  a  fire  in  1 


negligence  on 
an  action  au 
wrongful  death 


his  own  building  before 


*^e  P«i^  pf  the  S  ^  F;      in  1  the  conspiracy  existed,  and  which  was  not 

-s|,^»Ti;i      ' 


Ij.n,A.1915D. 


y 


yy 


started  by  the  one  who  started  those  under 
'  1  the  alleged  conspiracy,  or  shown  to  have 
*   been  connected  with  the  one  for  which  the 

indictment  was  found.     People  v.   Grutz, 

80 
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L.RJ1.1915D,   229,   105  N.   E.   843,  212   N. 
Y.   72. 

38.  Evidence  of  fires  which  had  taken 
place  from  time  to  time  under  agreement 
between  two  persons  to  get  the  property 
insured  and  one  to  set  it  on  fire  and  the 
other  collect  the  insurance  and  to  share  in 
the  proceeds  is  not  admissible  upon  a  trial 
of  an  indictment  for  causing  one  of  the 
fires,  if  each  was  a  separate  transaction, 
with  no  such  relation  between  them  in  re- 
spect to  time,  place,  or  circumstances  that 
the  mere  evidence  of  the  origin  of  one  would 
tend  to  prove  the  origin  of  another.  People 
V.  Grutz,  L.RJ1.1915D,  229,  105  N.  E.  843, 
212  N.  Y.  72. 

39.  Upon  a  prosecution  for  statutory 
rape,  evidence  of  subsequent  acts  of  inter- 
course between  prosecutrix  and  accused  is 
admissible  if  they  are  so  related  by  brevity 
of  time,  continuity  of  lewdness,  or  other- 
wise, to  the  principal  act,  as  to  justify  the 
inference  or  indicate  that  the  mutual  dis- 
position of  the  parties  evidenced  by  them  ex- 
isted at  the  time  of  such  act.  People  v. 
Thompson,  L.R.A.1915D,  236,  106  N.  E.  78, 
212  N.  Y.  249. 

40.  Upon  the  question  of  breach  of  war- 
ranty that  fertilizer  contains  certain  in- 
gredients in  certain  proportions  in  a  con- 
tract which  provided  that  the  vendor  should 
not  be  liable  for  results  evidence  of  the 
effect  of  the  fertilizer  upon  crops  is  admis- 
sible in  connection  with  proof  of  the  kind 
of  soil,  manner  of  cultivation,  accidents  of 
season  and  other  pertinent  facts  to  prove 
that  it  did  not  contain  the  ingredients  stated 
or  in  the  proportion  specified.  Hampton 
Guano  Co.  v.  Hill  Live  Stock  Co.  L.R.A. 
1916D,  875,  84  S.  E.  774,  168  N.  C.  442. 

( Annotated ) 

41.  Upon  the  question  of  the  guilt  of 
one  accused  of  arson  through  the  agency  of 
another,  evidence  is  admissible  of  conver- 
sations between  accused  and  such  person, 
tending  to  show  a  conspiracy  between  them 
to  insure  buildings  and  set  them  on  fire  to 
procure  the  insurance.  People  v.  Grutz, 
L.R.A.1916D,  229,  105  N.  E.  843,  212  N.  Y. 
72. 

42.  Upon  the  question  of  liability  of  di- 
rectors of  a  corporation  for  distributing 
funds  among  themselves  as  salaries,  evi- 
dence is  not  admissible  that  the  predecessor 
of  the  complaining  stockholder  consented  to 
such  practice,  if  his  consent  related  to  a 
predecessor  of  the  corporation  with  respect 
to  which  complaint  is  made,  at  a  time  when 
there  was  no  attempt  at  discrimination  be- 
tween shareholders.  Godley  v.  Crandall  & 
Godley  Co.  L.R.A.1915D,  632,  105  N.  E.  818, 
212  N.  Y.  121. 

43.  Under  Okla.  Comp.  Laws  1909,  §  266, 
an  attorney  cannot  be  suspended  or  dis- 
barred for  the  filing  of  any  pleading  or  ex- 
hibit in  the  courts  of  this  state,  but  a 
petition,  with  a  pamphlet  attached  thereto 
as  an  exhibit,  falsely  and  maliciously  at- 
tacking the  courts  of  this  state  and  the 
judges  thereof,  may  be  considered  as  evi- 
dence upon  the  question  of  the  attorney's 
L.R.A.1915D. 


moral  and  mental  fitness  to  practise  law. 
State  Bar  Commission  ex  rel.  Williams  v. 
Sullivan,  L.R.A.1915D,  1218,  131  Pac.  703, 
35  Okla.  745. 
\(^elght,  effect,  and  suflficiency. 

44.  A  verdict  by  a  jury  may  be  based  on 
an  auditor's  finding,  unless  it  is  not  support- 
ed by  the  facts  found,  or  they  are  so  incon- 
sistent as  to  neutralize  each  other,  or  are 
overcome  by  other  evidence.  Hecht  v.  Bos- 
ton Wharf  Co.  L.R.A.1915D,  726,  107  N. 
E.  990,  220  Mass.  397. 

45.  Upon  the  question  of  the  right  to  re- 
cover for  the  death  of  an  employee,  the  jury 
cannot  speculate  as  to  what  he  might  have 
been  doing  or  why  he  was  at  the  place  where 
tlie  injury  happened,  contrary  to  the  posi- 
tive testimonv  in  the  case.  Hobbs  v.  Great 
Northern  R.  Co.  L.R.A.1915D,  503,  142  Pac. 
20,  80  Wash.  678. 

46.  To  disbar  an  attorney,  his  guilt  of 
the  charges  presented  against  him  need  not 
be  proven  beyond  a  reasonable  doubt.  State 
Bar  Commission  ex  rel.  Williams  v.  Sulli- 
van, L.R.A.1915D,  1218,  131  Pac.  703,  35 
Okla.  745. 

47.  That  the  evidence  of  theft  is  wholly- 
circumstantial  does  not  defeat  recovery  on  a 
policy  of  insurance  against  loss  by  theft, 
although  it  provides  that  assured  shall  pro- 
duce direct  and  affirmative  evidence  that  the 
loss  was  due  to  theft;  disappearance  of  the 
articles  not  to  be  deemed  such  evidence. 
Miller  V.  Massachusetts  Bonding  &  Ins.  Co. 
L.R.A.1915D,  615,  93  Atl.  320,  247  Pa.  182. 

48.  In  an  action  by  a  municipal  corpora- 
tion for  the  penalty  for  transacting  a  busi- 
ness without  license,  a  preponderance  of 
the  evidence  is  sufiJcient  to  show  violation 
of  the  ordinance,  and  the  proof  need  not 
be  direct.  Portland  v.  Western  U.  Teleg. 
Co.  L.R.A.1915D,  260,  146  Pac.  148,  —  Or. 

49.  One  with  whom  a  bet  is  made  is  not 
an  accomplice  of  the  other  party  to  the 
transaction,  who  is  under  prosecution  for 
violating  the  statute  against  betting,  within 
the  rule  that  a  conviction  cannot  be  had  up- 
on the  unsupported  testimony  of  an  accom- 
plice. Paylor  v.  United  States,  L.R.A. 
1910D,  682,  42  App..D.  C.  428. 
Admissibility  under  pleadings. 

50.  To  justify  evidence  of  conditions 
within  the  exception  to  the  Federal  hours 
of  service  act  relating  to  employees  on  in- 
terstate railroads,  the  facts  concerning  them 
must  be  pleaded.  Great  Northern  R.  Co.  v. 
United  States,  L.RJ1.1915D,  408,  218  Fed. 
302,  —  CCA.  — . 
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Of  witnesses,  see  Witnesses,  2. 

EXCEPTIONS. 

Negation  of,  in  indictment,  see  Indict- 
ment, etc.,  2. 


EXCISE. 

See  License. 
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EXECUTION. 

Exemption  from,  see  Exemptions. 
Levy    on,    see    Levy    and    Seizure. 

EXECUTORS       AND       ADMINISTRA* 
TORS. 

Effect  of  discharge  of  administrator  in 
one  state  upon  liability  for  inherit- 
ance tax  imposed  in  another  state, 
see  Judgment,  3. 

Attaeliment  of  property  in  hands  of 
executors,  see  Levy  and  Seizure,  1. 

Set-off  by  or  against,  see  Set-Off  and 
Counterclaim,  1. 

Liability  for  inheritance  tax,  see  Taxes, 
6. 

Appointment. 

Appealability  of  decree  refusing  to  ap- 
point administrator,  see  Appeal 
and  Error,  2. 

Right  of  consul  to  take  charge  of  ad- 
ministration of  estate,  see  Diplo- 
matic and  Consular  Officers. 

1.  The  situs  of  shares  of  capital  stock 
in  a  corporation  of  one  state,  owned  by  one 
who  was  a  resident  of  another  state  at  the 
time  of  his  death,  is,  for  the  purpose  of  ad- 
ministration, at  the  domicil  of  the  decedent, 
rather  than  in  the  state  in  which  the  cor- 
poration is  organized  and  has  its  place  of 
business.  Re  Miller  L.R.A.1915D,  856,  136 
Pac.  255,  90  Kan.  819.  (Annotated) 

la.  A  resident  brother  of  a  resident  for- 
eigner is  entitled  to  administer  upon  his 
estate  under  a  statute  providing  that  admin- 
istration in  case  of  intestacy  must  be  grant- 
ed to  the  representatives  of  decedent  en- 
titled to  succeed  to  his  personal  property 
who  will  accept  same,  in  the  following  or- 
der: Husband  or  wife,  child,  father,  mother, 
brothers, — where  those  having  priority  to 
him  under  the  statute  are  nonresidents  and 
therefore  disqualified.  Re  D'Adamo,  L.R.A. 
1915D,  373,  106  N.  E.  81,  212  N.  Y.  214. 
Indebtedness;  distribution. 

Right  of  coroner  sued  for  property  of 
deceased  to  set  off  funeral  expenses, 
see  Set-Off  and  Counterclaim,  1. 

2.  Sections  8225  and  8226  of  the  North 
Dakota  Revised  Code,  which  impress  the 
estate  of  a  decedent  with  a  trust  in  favor 
of  creditors,  and  provide  for  the  transmis- 
sion of  the  residue  of  the  estate  to  the  execu- 
tor or  administrator  in  the  state  or  county 
of  the  decedent's  domicil,  do  not  relate  sole- 
ly to  cases  in  which  the  decedent  has  left 
a  will.  Dow  V.  Lillie,  L.R.A.1915D,  754, 
144  N.  W.  1082,  26  N.  D.  512. 

3.  In  allowing  or  rejecting  a  claim,  an 
administrator  acts  merely  as  an  auditor, 
and  his  refusal  to  allow  such  claim  is  not 
rea  judicata,  Dow  v.  Lillie,  L.R.A.1915D, 
754,  144  N.  W.  1082,  26  N.  D.  512. 

4.  Where   there   are   both    a   principal 
and  an  ancillary  administration,  creditors 
may  prove  their  chii^g  in  either  juri»d^c- 
tion,  and  it  is  not  ^j^ryb  necegg-rxr    that 
they   should   be  proy   ,    {jj    both      ri^'wr    v, 
Lillie,  L.R.A.1WJD,  X    144    J^'  J^x082, 
26  N.  D.  512.  7fi^  ^^-  If,     ^^     ' 


5.  Where  a  dii 
L.E.A.W15D. 


^ic 


tion  of  the  subject-matter  and  the  parties 
in  an  action  by  an,  administrator  against  a 
coroner,  who  had  sold  property  of  the  de- 
cedent, and  .  applied  the  proceeds  in  pay- 
ment of  funeral  expenses,  and  the  surety  on 
his  official  bond,  it  should  adjudicate  and 
determine  the  whole  matter  instead  of  ren- 
dering judgment  against  the  defendants,  and 
then  sending  the  coroner  to  the  county  court 
to  file  claims  against  the  estate,  thereby 
unnecessarily  increasing  the  expenses  of  the 
litigation.  Lenderink  v.  Sawyer,  L.R.A. 
1915D,  948,  138  N.  W.  744,  92  Neb.  687. 

6.  The  statute  of  limitations  or  of  non- 
claim  is  not  involved  in  an  action  by  a 
principal  administrator  to  sell  real  estate 
in  a  state  other  than  that  of  his  appoint- 
ment, and  transmit  the  funds  derived  there- 
from for  the  payment  of  claims  properly 
proved  and  allowed  in  the  state  of  his  ap- 
pointment, although  the  claims,  to  pay 
which  the  sale  is  sought,  were  filed  in  the 
ancillary  administration  in  the  state  where 
the  real  estate  is  situated,  but  were  not  al- 
lowed by  the  administrator  nor  action 
brought  thereon  within  the  time  limited, 
but  they  were  properly  filed  and  allowed  in 
the  state  of  the  principal  administration. 
Dow  V.  Lillie,  L.R.A.1916D,  764,  144  N.  VV. 
1082,  26  N.  D.  512. 

7.  An  administrator  is  bound  bv  the 
act  of  an  executor  de  son  tort  in  paying 
lawful  funeral  expenses,  such  as  the  admin- 
istrator of  the  estate  of  the  deceased  would 
be  bound  to  pay  if  they  had  not  thus  al- 
readv  been  paid.  Jjcnderink  v.  Sawyer, 
L.R.A.1915D,  948,  138  N.  W.  744,  92  Neb. 
587.  (Annotated) 
Creditors*  rights  against  land;  sale  of 

land  for  debts. 

Appeal  from  order  refusing  to  grant 
petition  for  sale  of  land,  see  Ap- 
peal and  Error,  1,  5. 

8.  Sec.  8134,  Revised  Codes  of  North 
Dakota  1905,  which  provides  that  any  local 
creditor  may  make  an  application  for  the 
sale  of  real  estate  of  a  decedent,  if  the 
administrator  neglects  to  do  so,  does  not 
cover  local  creditors  merely,  to  the  exclu- 
sion of  creditors  in  a  foreign  jurisdiction. 
Dow  V.  Lillie,  L.R.A.1916D,  764,  144  N.  W. 
1082,  26  N.  D.  512. 

9.  Under  the  Code  of  North  Dakota  the 
sale  of  real  estate  of  a  nonresident  dece- 
dent located  in  that  state  is  autliorized  to 
pay  debts  of  the  estate  duly  proved  in  the 
domiciliary  jurisdiction,  to  the  exclusion 
of  the  heirs  of  the  decedent  in  North  Da- 
kota. Dow  V.  Lillie,  L.R.A.1915D,  754,  144 
N.  W.  1082,  26  N.  D.  512.  (Annotated) 

10.  Under   statutory   provisions  author- 
izing the  sale  of  real* estate  of  a  nonresi- 
dent   decedent    to    pay    debts    approved    in 
the  administration  of  the  decedent's  estate 
in   a   foreign    jurisdiction,   and   the   trans- 
mission of  the  proceeds  there  for  distribu- 
tion, a  sale  will  be  ordered  where  the  claim 
to  pay  which   the  sale  is  asked  has  been 
duly  proved  in  the  foreign  court,  which  was 
the  domiciliary  court  of  the  decedent,  and 
^  there  are  not  assets   in   such   jurisdiction 
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Bufllicient  to  pay  the  same^  and  the  peti- 
tion  asking  for  the  sale  of  real  estate  is 
filed  in  an  ancillary  administration  had  in 
the  state  where  the  real  estate  is  thus 
situated,  in  which  there  is  no  money  or 
personal  property  and  no  debts,  and  the 
contestants  of  the  sale  are  the  heirs,  who 
had  knowledge  of  the  foreign  administra- 
tion and  opportunity  to  defend  against  the 
claims.  Dow  v.  Lillie,  L.R.A.1915D,  764, 
144  N.  W.  1082,  26  N.  D.  612. 

EXEMPTIONS. 

Homestead  exemptions,  see  Homestead. 

From  taxation,  see  Taxes,  2. 

Duty  of  debtor  whose  property  is  levied 

on  to  select  exempt  property,  see 

Levy  and  Seizure,  2. 

1.  It  is  no  part  of  the  duty,  nor  is  it 
the  right,  of  an  officer  holding  an  execu- 
tion, to  select  and  set  apart  the  judgment 
debtor's  exempt  property,  but  such  right 
rests  wholly  with,  and  can  be  exercised 
only  by,  the  judgment  debtor.  Parsons  v. 
Evans,  L.R.A.1W5D,  381,  145  Pac.  1122,  — 
Okla.   — .  (Annotated) 

2.  It  is  the  duty  of  a  judgment  debtor 
having  more  property  of  a  certain  class 
than  IS  exempt  by  statute,  who  desires  to 
claim  his  exemptions  out  of  the  whole,  to 
promptly  inform  the  officer  holding  execu- 
tion of  the  particular  property  selected  and 
claimed  as  exempt  from  lew.  Parsons  v. 
Evans,  L.R.A.1916D,  381,  345  Pac.  1122, 
—  Okla.  — . 

EXPERT  TESTIMONY. 

In  general,  see  Evidence,  24. 

EXPLOSIONS  AND  EXPLOSIVES. 

Presumption  and  burden  of  proof  as  to 
negligence,  see  Evidence,  16. 

Evidence  in  action  for  injury  by  explo- 
sion, see  Evidence,  34,  35. 

Injury  through  fright  caused  by,  see 
Fright. 

Of  gas,  see  Gas. 

FACTS. 

Review  of,  on  appeal,  see  Appeal  and 
Error,  18,  19. 

FAILITRE  OF  CONSIDERATION. 

For  note,  see  Bills  and  Notes,  2-4. 

FALSE  IMPRISONMENT. 

Prejrdicial  error  in  argument  of  coun- 
sel, see  Appeal  and  Error,  25. 

Measure  of  damages  for,  see  Damages, 
3,  4. 

Review  of  damages  on  appeal,  see  Ap- 
peal and  Error,  18. 

1.  A  police  officer  who  arrests  without 
warrant  a  person  whom  the  poliise  officials 
desired  to  interview,  is  answerable  in  dam- 1 
ages  for  mistreatment  of  the  prisoner  by 
$^uch  officials  while  they  are  subjecting  him 
to  examination  in  the  absence  of  the  officer. 
Ross  ▼.  Kohler,  LJI.A.1916D,  681,  174  S.  W. 
36,  —  Kv.  ~. 
L.R.A.1915D. 


2.  A  patient  oi  full  age  who  is  detained 
in  a  hospital  against  her  will,  denied  com- 
munication with  her  friends,  and  subjected 
to  compulsory  physical  treatment  when  she 
might  have  been  released  without  danger  to 
herself,  is  entitled  to  damages  as  for  false 
imprisonment,  although  the  hospital  author- 
ities acted  in  good  faith  and  the  patient 
contracted  to  be  subject  to  the  rules,  which 
jusiiied  such  action.  Cook  v.  Highland  Hos- 
pital, L.R.A.1916D,  611,  84  S.  E.  352,  —  N. 
C.  — .  (Annotated) 

FEDERAL  EMPLOYER*S  LIABILITIES 
ACT. 

See  Master  and  Servant,  1,  6,  7« 

FENCES. 

Insufficiency  of  fence  around  reservoir, 
see  Negligence,  4. 

Tlie  owner  of  a  lot  used  to  pasture 
horses,  adjoining  another  lot  used  for  the 
same  purpose,  between  which  the  respective 
owners  maintain  wire  fences  on  their  own 
land  several  feet  from  the  boundary  line, 
for  the  purpose  of  preventing  tlie  horses  in 
the  respective  pastures  from  quarreling,  is 
liable  for  the  resulting  injury  in  case  he 
permits  his  fence  to  get  out  of  repair  so 
that  his  horses  enter  the  intervening  line, 
reach  the  land  of  the  adjoining  owner,  and 
attract  to  the  fence  one  of  his  horses, 
which,  in  attempting  to  strike  or  kick 
through  or  over  the  fence  at  the  visiting 
horses,  becomes  entangled  in  the  wire. 
Houska  V.  Hrabe,  L.R.A.1915D,  1074,  151 
N.  W.  1021,  —  S.  D.  — . 

FERTILIZER. 

Warranty  on  sale  of,  see  Damages,  2; 
Evidence,  40;  Sale,  2,  3. 

FICTITIOUS  NAME. 

Transaction  of  business  under,  see  Con- 
tracts, 8;  Tradename. 

FINALITY  OP  DECISION. 

For  purpose  of  appeal,  see  Appeal  and 
Error,  1,  2. 

FINES. 

As  punishment  for  contempt,  see  Con- 
tempt, 7. 

FIRE  INSURANCE. 

See  Insurance. 

FIRE  LIMITS. 

See  Buildings,  5;   Municipal  Corpora- 
tions, 4,  6. 

FIRES. 

Criminal  liability  for  setting,  see  Arson. 

FIXTURES. 

Allowance    for,    on    condemnation    of 
property,  see  Damages,  7. 

FLOOD. 

Injury  to  property  in  warehouse  by,  see 
Warehouseman. 
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POOD. 

As    to    weights    and    measures, 
Weights  and  Measures. 

forbcijOsurs:. 

Of  mortgage,  see  Mortgage,  3. 

FORBIGN  OORPORATIONS. 

See  Corporations,  26. 


I  inmates  of  the  house  from  his  act,  is  liable 
see  for  a  physical  injury  inflicted  upon  the 
woman  in  falling  as  a  result  of  a  swoon 
from  fright  at  the  explosion.  Salmi  v. 
Columbia  &  N.  R.  R.  Co.  L.R.A.1816D,  834, 
146  Pac.  819,  —  Or.  — . 


FOREIGN     EXECUTORS     AND     AD- 
MINISTRATORS. 

See  Executors  and  Administrators. 

FOREIGN  JUDGMENT. 

See  Judgment,  3. 

FOREMAN. 

Assumption  of  risk  by,  see  Master  and 
Servant,  8. 

FORGERY. 

Recovery  of  money  paid  on  forged  draft 
against  United  States  Treasury, 
see  Assumpsit,  2. 

Payment  by  bank  of  forged  paper,  see 
Banks,  3,  4. 

FRATERNITIES. 

Excluding  from  state  schools,  see  Con- 
stitutional Law,  1,  10;  Injunction, 
3;   Schools,  1;   State  Universities. 

FRAUD  AND  DECEIT. 

Secret  commission  by  owner  of  prop- 
erty, to  broker  employed  by  pur- 
chaser, see  Brokers,  2. 

In  securing  subscription  to  corporate 
stock,  see  Corporations,  11. 

Estoppel  by,  see  Estoppel,  2. 

In  application  for  insurance,  see  In- 
surance. 

Rescission  of  contract  for,  see  Vendor 
and  Purchaser. 

FRAUDS,  STATUTE  OF. 

See  Contracts. 

FREEDOM  OF  WORSHIP. 

See  Constitutional  Law,  10. 

FREIGHT  CARRIERS. 

See  Carriers. 

FRIGHT. 

Evidence  in   action  for  injury   caused 

by,  see  Evidence,  34,  35. 
Of  horse,  see  Highways,  6,  7;  Pleading 

6;  Proximate  Cause. 

1.  The  rule  disallowing  damages  for 
fright  does  not  apply  where  physical  in- 
juries are  caused  by  a  fall  consequent  upon 
a  faint  caused  by  an  explosion  due  to  an- 
other's neglipfence.  Conley  v.  United  Drug 
Co.  L.R.A.1915D,  830,  J05  N.  E.  gjg^  218 
Mass.  238.  (Atmot^^^^ 


2.  One    who 


heavy  blast  in  elose  W^^j^itv  tn^^^^ZmAtA 
d^bfis    upon    a  d^f}rffj    oiou^.^ni    ^^^ 
woman,  when  be  p  ljjf"gfive  f^*^^^    V 
some  minrr  was  f\  J  '^   A^i^V 
L.R.AJPJ5D.         YY  %y 


FUNERAIi  EXPENSES. 

Liability  of  decedent's  estate  for,  see 
Executors  and  Administrators,  5, 
7. 

Contract  to  furnish  burial  as  insurance, 
see  Insurance,  1. 

GAMING. 

One  with  whom  bet  is  made  as  accom- 
plice of  other  party,  see  Evidence, 
49. 

GARAGE. 

Regulating  use  and  construction  of,  see 
Buildings,  1-4;  Constitutional 
Law,  17;  Municipal  Corporations, 
6,  11. 

GARBAGE. 

Grant  of  monopoly  in  collection  of,  see 
Constitutional  Law,  3,  8;  Munici- 
pal Corporations,  10. 

GARNISHMENT. 

Of  bank  deposit,  see  Banks,  1. 

Cars  of  a  foreign  railroad  company 
engaged  in  interstate  commerce  are  not  sub- 
ject to  garnishment  when  in  possession  of 
a  local  company  also  engaged  in  interstate 
commerce,  under  an  agreement  by  which 
the  local  company  might  transport  to  desti- 
nation loaded  cars  coming  into  its  posses- 
sion, and  employ  the  cars  in  its  business  for 
a  per  diem  compensation,  where  it  would  be 
practically  impossible  for  the  local  com- 
pany to  carry  on  its  business  independently* 
of  the  arrangement.  Koontz  v.  Baltimore 
&  0.  R.  Co.  L.R.A.1916D,  838,  107  N.  E. 
973,  220  Mass.  285.  (Annotated) 

GAS. 

Presumption  and  burden  of  proof  as  to 
negligence  in  case  of  explosion  of, 
see  Evidence,  16. 

As  to  gas  in  mines,  generally,  see  Mines. 

One  is  not  liable  for  injuries  caused 
by  an  explosion  of  a  tank  of  gas  upon  his 
premises,  if  it  was  not  at  the  time  in  his 
custody  and  control.  Conley  v.  United 
Drug  Co.  LJI.A.1915D,  830,  105  N,  E.  976, 
218  Mass.  238. 

GASOLENE. 

Use  of,  on  insured  premises,  see  In- 
surance, 11,  14. 

GIFT. 

Of  corporate  stock,  necepsity  of  trans- 
fer on  books,  see  Corporations,  12. 


upon    a  d^,f}rfjl    oieu^^ni    ^ 
1,  when  b^OrlJjfgfive  /^f^etf    P^^ait\GOOl>  CHARACTER. 
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GOOD  FAITH. 

Question  for  jury  as  to,  see  Trial,  3. 

GOOD  WliiL. 

Of  corporation,  fraudulent  appropria- 
tion of,  by  other  company,  gee  Cor- 
porations, 19. 

GOVERNMENT. 

Separation  of  powers  of,  see  Constitu- 
tional Law,  1. 

GRAND  JURY. 

Refusal  of  witness  before,  to  answer 
questions,  see  Contempt,  3,  4. 

GREEK  liETTER  FRATERNITIES. 

Excluding  from  public  schools,  see  Con- 
stitutional Law,  1,  10;  Injunction, 
3;    Schools,  1;   State  Universities. 

GROCERIES. 

Wife's  liability  for,  see  Husband  and 
Wife,  2. 

HAND. 

Extent  of  recovery  by  insured  for  loss 
of,  see  Insurance,  24. 

HARMLESS  ERROR. 

See  Appeal  and  Error,  20-26. 

HIGHWAYS. 

Kight  of  legislature  to  divert  proceeds 
of  bonds  issued  by  county  for  con- 
struction of  highway,  see  Counties. 

Municipal  regulations  as  to,  see  Mu- 
nicipal Corporations,  8,  9. 

Obstruction  generally. 

1.  One  who  has  occasion  to  pass  over 
a  highway  more  frequently  than  others 
does  not  sustain  special  damage  peculiar  to 
.himself,  beyond  that  of  the  general  public, 
which  would  entitle  him  to  relief  by  in- 
junction against  an  obstruction  of  the  high- 
way. Borton  v.  Mangus,  L.R.A.1915D,  142, 
145  Pac.  835,  93  Kan.  719.  (Annotated) 
Use  and  occupation  by  railroads. 

2.  The  lien  for  compensation  provided 
by  the  Constitution  for  injury  to  abutting 
property  by  the  location  of  a  railroad  in  a 
street  may  be  enforced  against  the  prop- 
erty in  the  hands  of  a  successor  in  title  of 
the  corporation  wliich  located  the  road,  if 
it  undert^vkes  to  operate  the  same,  without 
making  the  predecessor  a  party  to  the  pro- 
ceeding. Appel  V.  Chicago,  M.  &  St.  P.  R. 
Co.  L.R.A.1915D,  897,  148  N.  W.  513,  — 
S.  D.  — .'  (Annotated) 
Liability  for  injuries  on. 

Liability  for  injury  by  animal  on,  see 

Animals. 
Injury  to  property  by  blasting  in  street, 

see  Blasting. 
Liability  for  injury  by  electric  wires  in 

highway,  see  Electricity. 
Liability   as  to  parks,   see   Parks  and 

Squares. 
Demurrer   to   complaint   in   action   for 

injuries  caused  by  fright  of  horse, 

see  Pleading,  5. 
L.R.A.1916D. 


Proximate  cause  of  injury,  see  Proxi- 
mate Cause. 

3.  It  ia  the  duty  of  a  municipal  cor- 
poration to  keep  its  streets  in  a  reasonably 
safe  condition  foe  ordinary  travel  br  the 
public.  Muskogee  v.  Miller,  L.ILA.1915D, 
243,  145  Pac.  782,  —  Okla.  — . 

4.  In  establishing,  caring  .  for,  and 
maintaining  streets,  highways,  and  public 
parks,  municipalities  act  in  their  govern- 
mental, and  not  in  their  proprietary,  ca- 
pacitv.  Ackeret  v.  Minneapolis,  L.R.A. 
19151),  1111,  161  N.  W.  97d,  129  Minn.  190. 

5.  Cities  and  villages  are  liable  for  in- 
juries resulting  from  dangerous  conditions 
in  their  streets;  but,  with  this  single  ex- 
ception, municipalities  are  not  liable  in 
damages  for  negligence  in  performing  their 
governmental  functions,  unless  such  liabil- 
ity has  been  imposed  by  statute.  Ackeret 
V.  Minneapolis,  L.R.A.1915D,  1111,  161  N. 
W.  976,  129  Minn.  190. 

6.  Where  a  person  is  riding  upon  a  well- 
broken  horse  ordinarily  sure  of  foot,  not  at 
an  unusual  speed,  and  such  animal,  without 
fault  on  the  part  of  the  rider,  becomes 
frightened  and  temporarily  unmanageable, 
and,  by  reason  of  coming  in  contact  with  a 
defect  in  a  street  negligently  created  or  per- 
mitted to  remain  therein  by  a  city,  falls 
and  injures  such  rider,  the  municipality  is 
liable  therefor  Muskogee  v.  Miller,  L.RJL 
1915D,  243,  145  Pac.  782,  —  Okla.  — . 

( Annotated ) 

7.  The  proprietor  of  a  business  house 
who  places  on  the  sidewalk  in  front  of  his 
place  of  business,  without  confining  in  a  re- 
ceptacle, at  a  time  when  a  high  wind  is 
blowing,  trash  and  loose  sheets  of  paper, 
which  are  easily  blown  about  in  such  a 
manner  as  to  frighten  hordes,  may  be  liable 
to  a  traveler  on  the  street  who  is  injured 
throug^i  the  fright  and  consequent  rimaway 
of  his  horses,  which  are  reasonably  well 
broken,  steady,  and  roadworthy,  and  which 
are  frightened  by  paper  blown  from  the  pile. 
Bowen  v.  Smith-Hall  Grocery  Co.  L.RJk. 
1915D,  617,  82  S.  E.  23,  141  Ga.  721, 

(Annotated) 

HOLOGRAPHIC  WILLS. 

See  Wills,  3. 

HOMESTEAD. 

1.  An  attempted  conveyance  by  deed  of 
the  homestead  of  the  family  by  a  married 
man,  given  without  the  wife's  consent  in 
the  manner  prescribed  by  law,  ia  void,  and 
this  is  true  notwithstanding  the  fact  that 
the  husband  and  wife  may  be  living  sepa- 
rate and  apart,  or  even  though  the  wife 
may  have,  without  justifiable  cause,  aban- 
doned the  husband,  under  a  constitutional 
provision  prohibiting  the  sale  of  the  home- 
stead of  the  family  where  the  owner  is  a 
married  man,  w^ithout  the  consent  of  the 
wife  given  in  such  manner  as  may  be  pre- 
scribed bv  law.  Whelan  v.  Adams,  L.R.A« 
1915D,  651,  145  Pac.  1158,  —  Okla.  — . 

(Annotated) 

2.  The  purchaser  at  a  foreclosure  sale 
under  a  mortgage  on  a  homestead,  given  by 
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a  husband  to  his  wife  to  secure  the  payment 
of  a  postnuptial  settlement,  succeeds  to  the 
rights  of  the  wife,  and  may  attack  as  void 
a  deed  of  the  homestead  given  by  the  hus- 
band without  the  wife's  consent.  Whelan  v. 
Adams,  L.R.A.1915I>,  551,  145  Fac.  1158,  — 
Okla.  — . 

3.  Section  883,  Wilson's  Rev.  &  Anno. 
Stat,  of  Oklahoma,  1903,  providing  that  an 
instrument  executed  by  the  husband  or  wife, 
relating  to  the  homestead,  without  being 
joined  by  the  other,  could  be  avoided  only 
by  the  one  not  joining,  is  repugnant  to  §  2, 
art.  12,  Oklahoma  Constitution,  providing 
that  the  homestead  of  the  family  shall  not 
be  sold  by  the  owner  if  married  without  the 
consent  of  his  or  her  spouse  given  in  such 
manner  as  may  be  prescribed  by  law. 
Whelan  v.  Adams,  L.R.A.1915D,  551,  145 
Pac.  1158,  —  Okla.  — . 

4.  Section  882,  Wilson's  Rev.  &,  Anno. 
Stat,  of  Oklahoma,  1903,  providing  that 
where  the  title  to  the  homestead  is  in  the 
husband,  and  the  wife  voluntarily  abandons 
him  for  the  period  of  on©  year,  or  for  any 
cause  takes  up  her  residence  outside  of  the 
state,  he  may  convey,  mortgage,  or  make 
any  contract  relating  thereto  without  being 
joined  therein  by  her,  is  unconstitutional 
under  a  Constitution  providing  that  tlie 
homestead  of  the  family  Bhall  not  be  sold 
by  the  owner  if  married  without  the  con- 
sent of  his  or  her  spouse  given  in  such  man- 
ner as  may  be  prescribed  by  law.  Whelan 
V.  Adams,  LJR.A.1915D,  551,  145  Pac.  1158, 
—  Okla.  — . 

5.  A  wife  who  has  abandoned  her  hus- 
band, with  whom  she  has  effected  a  settle- 
ment purporting  to  be  in  full  of  property 
rights,  which  settlement  she  sought  to  an^ 
did  enforce  in  a  subsequent  judicial  pro- 
ceeding, is  not  entitled  to  a  judgment  for 
rents  and  profits  against  the  occupant  of 
the  homestead,  to  whom  the  husband  alone 
conveyed.  Whelan  v.  Adams,  L.R.A.1915D, 
551,  145  Pac.  1168,  —  Okla.  — . 

HOMICIDE. 

Admissibility  of  dying  declarations,  see 

Evidence,  31. 
Indictment  for,  see  Indictment,  etc.,  1. 

A  physician,  or  a  person  acting  in 
that  capacity,  will  be  held  guilty  of  '^cul- 
pable  negligence"  within  the  meaning  of 
Minnesota  Gen.  Stat.  1913,  §  8612,  subd.  3, 
defining  manslaughter  in  the  second  degree 
as  homicide  committed  without  design  to 
effect  death,  "by  any  act,  procurement,  or 
culpable  negligence"  not  constituting  a 
higher  crime,  where  he  has  exhibited  gross 
incompetency  or  inattention,  or  wanton  in- 
difference to  his  patient's  safety.     State  v. 


Evidence  in  action  from  death  of  pa- 
tient resulting  from  negligence,  see 
Evidence,  30. 

Liability  of  physician  for  negligence  of 
nurse, .  see  Physicians  and  Sur- 
geons. 

Negligence  as  question  for  jury,  see 
Trial,  5. 

1.  A  hospital  conducted  for  private 
gain  is  liable  to  a  patient  for  the  negli- 
gence of  nurses  while  acting  within  the 
scope  of  their  employment.  Broz  v.  Omaha 
Maternity  &  G.  H.  Asso.  L.R.A.1915D,  334, 
148  N.  W.  575,  96  Neb.  648.       (Annotated) 

2.-  A  patient  is  generally  admitted  to  a 
hospital  conducted  for  private  gain,  under 
an  implied  obligation  that  he  shall  receive 
such  reasonable  care  and  attention  for  his 
safety  as  his  mental  and  physical  condition, 
if  known,  may  require.  Broz  v.  Omaha  Ma- 
ternity &  G.  H.  Asso.  L.R.A.1915D,  334,  148 
X.  W.  575,  96  Neb.  648. 

3.  A  paying  patient  in  a  hospital  con- 
ducted without  stock  or  profit,  in  which 
indigent  patients  are  treated  without  cost, 
and  the  fees  exacted  from  patients  who  can 
pay  are  used  in  promoting  the  work  may 
recover  damages  for  injury  done  him 
through  the  negligence  of  an  attending 
nurse.  Tucker  v.  Mobile  Infirmary  Asso. 
L.R.A.1915D,  1187,  68  So.  4,  —  Ala.  — . 

HOTEIiS. 

Forbidding  location  near,  of  garage 
storing  intlammable  substances,  see 
Municipal  Corporations,  11. 

HOURS  OF  LABOR. 

See  Master  and  Servant. 

HOUSE  OF  REPRESENTATIVES. 

See  Legislature. 

HUSBAND  AND  WIFE. 

As  to  adultery,  see  Adultery. 

Joint  deposit  of  husband  and  wife,  see 

Banks,  2. 
As  to  breach   of   promise,   see   Breach 

of  Promise. 
As  to  divorce  or  separation,  see  Divorce 

and  Separation. 
Admissibility    of    statements    between, 

see  Evidence,  28. 
Rights  in  homestead,  see  Homestead. 
Wife  of  one  of  two  persons  indicted  for 

burglary  as  competent  witness  in 

behalf  of  the  other,  see  Witnesses, 

1. 

Husband's  liabilities. 

1.  A  man  is  not,  under  statiites  giving 
his  wife  the  right  to  manage  her  separate 


Lester,   L.R.A.1915D,  201,  149   N.   W    297*    P^<>P«r*^y»  ^^f ^^^  ^°^  ^7^  committed  in  the 
^o*7  TLr;««    ooo  /  *!„    Vj._j\  I  management  of  her  statutory  separate  es- 

tate, such  as  injuries  to  a  tenant  by  the 


127  Minn.  282. 


( Annotated) 


HORSES. 


Fright  of,  8^  m^h^ys,   6,  7,   pieeLdi 


HOSPITAL. 


Liability  for  r^     ^^^  paf: 


L.R.A.I9J5D. 


operation  of  an  elevator  in  her  apartment 
house,  where  he  was  not  present,  and  did 
not  direct  or  otherwise  participate  in  the 
management,  although  his  express  statutory 
exemption  extends  only  to  liability  for 
«t  \  debts  and  liabilities  contracted  by  the  wife 
2    *^*ore  marriage.     Boutell  v.   Shellaberger, 
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L.R.A.1916D,  847,  174  S.  W.  384,  —  Mo. 

Wife's  liabilities. 

2.  A  married  woman  who  peraonally  ap- 
plies to  a  tradesman  for  the  purchase  of 
groceries,  stating  that  she  wishes  to  open 
an  account  in  her  own  name,  and  directs  the 
tradesman  to  charge  the  goods  to  her,  is 
personally  liable  therefor,  where,  in  pur- 
suance of  this  arrangement,  the  goods  are 
delivered  at  her  home  and  charged  to  her, 
notwithstanding  the  legal  obligation  of  the 
husband  to  support  his  wife  and  the  fact 
that  the  groceries  are  such  as  would  be  a 
proper  support  to  be  provided  by  the  hus- 
band for  the  family.  Bell  v.  Rosingnol, 
LJt.A.1916D,  1184,  84  S.  E.  642,  —  Ga.  — . 

(Annotated) 
Conveyances  to  third  persons. 

3.  Failure  to  name  the  wife  in  a  con- 
tract apparently  made  by  the  husband  alone, 
to  convey  their  joint  property,  does  not,  if 
the  instrument  is  properly  executed  by  her, 
prevent  its  binding  her  interest.  Agar  v. 
Streeter,  L.R.A.1910D,  196,  150  N.  W.  160, 
—  Mich.  — .  (Annotated) 
Actions  by  husband. 

4.  A  father  who  is  supporting  the  fami- 
ly may  maintain  an  action  for  loss  of  the 
service  of  a  minor  child  without  joining  the 
mother  as  a  party  plaintiff.  Ackeret  v. 
Minneapolis,  L.R.A.1910D,  1111,  151  N.  W. 
976,  129  Minn.  190. 

5.  A  man  cannot,  since  the  passage  of 
the  married  woman's  act,  recover  damages 
against  one  who  has  negligently  injured  his 
wife,  for  loss  of  consortium.  Blair  v.  Seit- 
ner  Dry  Goods  Co.  L.R.A.1915D,  524,  151  N. 
VV.  724,  —  Mich.  — .  (Annotated) 

6.  A  man  cannot,  because  of  his  curtesy 
initiate,  sue,  without  joining  his  wife  in 
the  action,  to  recover  possession  of  her  real 
estate,  and  to  recover  damages  for  timber 
cut  therefrom,  and  rents  and  profits,  where 
she  has  conveyed  the  property  without  his 
joining  in  the  conveyance.  Bryant  v.  Free- 
man, L.R.A.1915D,  996,  173  S.  W.  863,  131 
Tenn.  87.  (Annotated) 

IMPAIRMENT  OF  OBLIGATIONS. 

See  Constitutional  Law,  20. 

INCOMPETFNT  PERSONS. 

Presumption  and  burden  of  proof,  as  to 
sanity,  see  Evidence,  8,  9. 

As  to  married  women,  see  Husband 
and  Wife. 

Negligence  toward,  see  Trial,  6. 

INDEBTEDNESS. 

Of  city  or  town,  see  Municipal  Corpo- 
rations, 13,  14. 

INDEFINITENESS. 

Of  indictment,  see  Indictment,  etc.,  5. 
Of  demand   for   autopsy   by   insurance 
company,  see  Insurance,  18. 

INDEPENDENT  CONTRACTORS. 

Who  are,  see  Master  and  Servant,  10. 
L.R.A.1916D. 


INDICTMENT,    INFORBfATION,    AND 
COMPLAINT. 

First  objecting  to  sufficiency  of  indict- 
ment for  arson  on  appeal,  see  Ap- 
peal and  Error,  15. 

Of  woman  transported  in  violatioii  of 
white  slave  act  for  conspiracy  to 
violate  laws  of  United  States,  see 
Criminal  .Law,  1. 

1.  An  indictment  of  a  physician  for 
manslaughter  under  a  statute  defining  man- 
slaughter in  the  second  degree  as  homicide 
committed  without  design  to  effect  death, 
**by  any  act,  procurement,  or  culpable  neg- 
ligence'  not  constituting  a  higher  crime, 
need  not  allege  knowledge  on  the  defendant's 
part  of  probability  of  consequences  from  the 
act  or  gmission  charged;  nor  is  it  necessary 
to  charge  his  duty  in  the  premises,  or  set 
up  a  specific  standard  of  duties,  nor  to 
allege  "culpable"  or  any  other  degree  of 
negligence  eo  nomine,  nor  set  out  defendant's 
acts  in  any  other  than  general  terms  and  aa 
ultimate  facts.  State  v.  Lester,  L.R.A. 
1915D,  201,  149  N.  W.  297,  127  Minn.  282. 

2.  The  failure  of  a  complaint  under  a 
statute  making  the  use  of  a  false  weight, 
measure,  balance,  or  measuring  device  a 
misdemeanor,  to  negative  a  proviso  in  the 
statute  that  a  slight  variation  from  the 
stated  weight,  measure,  or  quantity  for  in- 
dividual packages  is  permissible,  provided 
the  variation  is  as  often  above  as  below  the 
weight,  measure,  or  quantity  stated,  does 
not  render  the  complaint  defective.  State 
V.  Belle  Springs  Creamery  Co.  L.R.A.1915D, 
516,  111  Pac.  474,  83  Kan.  389. 

3.  A  count  in  an  indictment  for  vio- 
lation of  a  statute  against  the  use  of  false 
weights  and  measures,  which  charges  that 
the  accused  did  unlawfully  "expose  for 
sale  and  sell  and  deliver''  certain  goods  in 
violation  of  the  statute,  is  not  bad  for  du« 
plicitv.  State  v.  Belle  Springs  Creamery 
Co.  L'R.A.1915D,  615,  111  Pac.  474,  83  Kan. 
389. 

4.  A  count  of  an  indictment  under  a 
statute  providing  punishment  for  one  who, 
in  attempting  to  effect  a  robbery,  puts  the 
life  of  the  custodian  of  the  property  in 
jeopardy  by  the  use  of  a  deadly  weapon,  is 
not  duplicitous  in  charging  an  attempt  to 
commit  robbery  and  the  putting  of  the  life 
of  the  custodian  of  the  property  in  jeopardy 
by  the  use  of  a  deadly  weapon  in  the  course 
of  the  attempt.  Price  v.  United  States, 
L.R.A.1916D,  1070,  218  Fed.  149,  131  C.  C. 
A.  1. 

6.  A  complaint  in  an  action  for  the  vio- 
lation of  a  statute  prescribing  the  weight 
for  a  "print  or  package"  of  butter,  which 
charges  the  accused  with  having  sold  a 
"print  and  package"  of  butter,  is  not  in- 
definite and  uncertain  on  the  theory  that 
it  does  not  inform  the  accused  whether  it 
was  a  print  or  package,  where  the  legisla- 
ture used  the  words  "print"  and  "package" 
synonymously.  State  v.  Belle  Springs 
Creamery  Co.  L.RJL.1916D,  616,  111  Pac. 
474,  83  Kan.  389. 
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INDORSEMENT. 

Of  bill  or  note,  see  Bills  and  Notes,  2, 
3. 

INFANTS. 

Action  bv  father  for  loss  of  services  of 

minor  child,  see  Husband  and  Wife, 

4. 
Negligence  towards,  see  Municipal  CJor- 

porations,  16,  16;  Negligence,  2-4. 

INFIiAMMABIiE  SUBSTANCES. 

Effect  of  use  of,  on  insurance,  see  In- 
surance, 11,  14. 

Storage  of,  in  garage,  see  Municipal 
Corporations,  11. 

INHERITANCE  TAX. 

See  Taxes,  4-6. 

INITIALS. 

Mistake  in  middle  initial  of  name,  see 

Abstracts. 
Signature  of  will  by,  see  Wills,  3. 

INJUNCTION. 

Private  action  to  restrain  obstruction 
of  highway,  see  Highways,  1. 

Right  to  jury  trial,  see  Jury,  2. 

Joinder  of  parties  plaintiff,  see  Parties, 
8. 

1.  While  equity  will  not  ordinarily  en- 
join a  criminal  prosecution,  yet,  where  re- 
peated prosecutions  are  threatened  under  a 
void  municipal  ordinance,  and  the  effect  of 
such  prosecutions  would  tend  to  injure  or 
destroy  the  property  of  the  person  so  pros- 
ecuted, or  deprive  him  of  the  legitimate 
enjoyment  of  his  property,  equity  will  enter- 
tain a  suit  to  inquire  into  the  validity  of 
the  ordinance,  and  enjoin  its  enforcement. 
Carey  t.  Atlanta,  L.R.A.1810D,  684,  84  S. 
E.  456,  —  Ga.  — . 

2.  Ordinarily  a  court  will  not  enjoin 
the  prosecution  of  a  criminal  proceeding, 
but  the  remedy  of  injxmction  may  be  em- 
ployed to  protect  personal  and  property 
rights,  although  it  may  operate  incidentally 
to  restrain  a  prosecution  under  an  invalid 
ordinance.  Brown  v.  Nichols,  L.R.A.1915D, 
827,  146  Pac.  661,  93  Kan.  737. 

3.  Admission  that  Greek  letter  fraterni- 
ties are  moral  agents  will  not  sustain  an 
injunction  against  trustees  of  a  state  in- 
stitution to  prevent  their  exclusion  there- 
from, if  their  existence  is  prohibited  by  stat- 
ute. University  of  Mississippi  v.  Waugh, 
L.H.A.1915D,  588,  62  So.  827,  106  Miss.  623. 

4.  Injunction  lies  to  prevent  the  de- 
struction of  buildings  under  a  void  munici- 

?al  ordinance.    Hays  v.  Poplar  Bluff,  L.R.A. 
915D,  596,  173  S.  W.  676,  —  Mo.  — . 

INSOIiVENCY. 

Of  bank,  see  Banks,  6. 

INSPECTION. 

Of   books   of  corp^j.^tion,    see   Corpo- 
rations, 7,  7a,  24» 


TNSTItVCTIONS. 

In  genera],  see  J>  -  ^5. 

L.R.A.3915P.  ^l0^Jf  ^ 


INSURANCE. 

Parol  evidence  to  show  misdescription 
of  land  in  insurance  policy,  see 
Evidence,  23. 

Sufficiency  of  proof  in  action  on  policy 
against  loss  by  theft,  see  Evidence, 
47. 

Sufficiency  of  evidence  in  insurance  ac- 
tions, see  Evidence,  47. 

Right  and  manner  of  doing  business. 

1.  A  contract  by  an  individual  engaged 
in  the  undertaking  business,  to  furnish 
burial  in  consideration  of  payment  of  inter- 
est during  life  on  notes  of  varying  amounts 
according  to  age  and  service  to  be  rendered, 
is  within  the  operation  of  the  statute  gov- 
erning the  transaction  of  insurance  business. 
Kenschler  v.  State  ex  rel.  Hogan,  L.R.A. 
1915D,  501,  107  N.  E.  758,  —  Ohio  St.  — . 

2.  The  fact  that  a  life  insurance  com- 
pany collected  money  to  meet  its  obliga- 
tions by  so-called  annual  dues,  instead  of 
by  premiums,  does  not  conclusively  make  it 
a  mutual  association  or  a  fraternal  benefit 
association,  and  not  an  old  line  life  insur- 
ance company.  Filley  v.  Illinois  L.  Ins.  Co. 
L.R.A.1915D,  130,  137  Pac.  793,  91  Kan.  220. 
Constitution,  rules,  and  by-laws. 

3.  Under  a  provision  in  an  insurance 
contract  between  a  fraternal  beneficiary  as- 
sociation and  its  members  that  the  insured 
shall  be  bound  by  the  laws  of  the  order  then 
in  force  or  tliereafter  enacted,  a  provision 
that  if  the  insured  commits  suicide,  sane  or 
insane,  within  two  years,  the  association 
should  be  liable  for  onlv  one  fifth  the 
amount  of  the  benefit  certificate,  may  be 
changed  so  as  to  render  the  suicide  provision 
effective  for  a  period  of  five  years,  and  such 
provision  so  changed  is  binding  upon  a 
member  who  commits  suicide  w^hile  sane, 
and  upon  those  claiming  under  his  benefit 
certificate.  Ledy  v.  National  Council  of  K. 
&  L.  of  S.  L.R.A.1915D,  1095,  151  N.  W. 
905,  129  Minn.  137.  (Annotated) 
Reformation. 

Reformation  of  policy  and  enforcement 
thereof  in  one  action,  see  Action 
or  Suit,  3. 

4.  It  is  not  necessary  for  an  insured  to 
bring  a  suit  in  equity  to  reform  a  policy 
containing  a  misdescription  of  land  on 
which  crops  insured  against  hail  are  grow- 
ing, where  such  misdescription  is  due  solely 
to  the  error  of  the  agent  of  the  insurance 
company  in  preparing  the  application  for 
such  insurance,  but  the  insured  may,  by 
setting  forth  the  facts  relating  to  the  mis- 
take in  his  complaint,  bring  an  action  at 
law  thereon  in  the  first  instance.  French  v. 
State  Farmers'  Hail  Ins.  Co.  L.R.A.1915D, 
766,  151  N.  W.  7,  29  N.  D.  426. 
Cancelation;   paid-up  policy. 

6.  A  provision  in  a  life  insurance  policy 
that  should  the  insured  reach  a  certain  age 
and  so  desire  he  could  then  surrender  such 
policy  and  receive  back  his  payments  with 
interest  is  a  condition  subsequent  not  im- 
pairing the  vested  interest  of  the  beneficiary 
unless  and  until  the  insured  reaches  the 
designated  age  and  chooses  to  surrender  the 
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policy-     Filley     ▼.     Illinois     L.     Ins.     Co. 

L.RA.1910D,    130,   137    Pac.   793,   91   Kan. 

220. 

Construction  of  policy  g^enerally. 

6.  A  policy  of  insurance  on  a  farm  barn 
•  will  be  held,  in  the  absence  of  express  lan- 
guage to  the  contrary,  to  cover  it  during 
the  ordinary  uses  to  which  it  is  put,  such 
as  the  annual  threshing  of  the  grain  gath- 
ered into  it  in  the  customary  way.  Bouch- 
ard V.  Dirigo  Mut.  F.  Ins.  Co.  L.R.A.1915D, 
187,  92  Atl.  899,  —  Me.  — . 

7.  If  an  accident  insurance  policy  is  so 
drawn  as  to  require  interpretation,  and  to 
be  fairly  susceptible  of  two  diflFerent  con- 
structions, the  one  will  be  adopted  that  is 
most  favorable  to  the  insured.  Union  Acci- 
dent Co.  V.  Willis,  L.R.A.1915D,  358,  145 
Pac.  812,  —  Okla.  — . 

Warranties;      representations;      condi- 
tions. 

8.  A  bill  of  sale  of  chattels  to  secure 
money  advanced  to  pay  the  purchase  price 
is  not  a  violation  of  a  condition  in  an  in- 
surance policy  on  the  property  that  it  shall 
be  void  if  the  interest  of  the  insured  is 
other  than  unconditional  and  sole  owner- 
ship. Pctello  V.  Teutonia  F.  Ins.  Co.  L.R.A. 
1915D,  812,  93  Atl.  137,  89  Conn.  175. 

(Annotated) 

9.  A  bill  of  sale  of  chattels  to  secure 
money  advanced  to  pay  for  them  is  not, 
although  recorded,  within  the  operation  of 
a  provision  in  an  insurance  policy  rendering 
it  void  if  the  property  becomes  encumbered 
bv  a  chattel  mortgage.  Petello  v.  Teutonia 
F.  Ins.  Co.  L.R.A.1915D,  812,  93  Atl.  137, 
89  Conn.  175. 

10.  The  inclusion  in  a  deed  of  trust  of 
pergonal  property,  of  an  automobile  insured 
by  a  policy  providing  that  it  shall  become 
void  if  the  property  becomes  encumbered, 
will  not  prevent  recovery  on  the  policy  if 
the  deed  of  trust  is  only  temporary,  and  is 
satisfied  and  canceled  before  the  loss,  and 
is  not  material  to  the  risk,  or  fraudulent. 
Cottinglinm  v.  Marvland  Motor  Car  Ins. 
Co.  L.R.A.1915D,  344,  84  S.  E.  274,  —  N. 
C.  — . 

11.  The  mere  temporary  use  in  an  in- 
sured barn  of  a  gasolene  engine  to  thresh 
grain  is  not  within  a  provision  in  the  policy 
making  it  void  if  the  situation  or  circum- 
stances affecting  the  risk  shall  be  so  altered 
as  to  cause  an  increase  of  the  risk.  Bouch- 
ard v.  Dirigo  Mut.  F.  Ins.  Co.  L.R.A.1915D, 
187,  92  Atl.  899,  —  Me.  — .         (Annotated) 

12.  A  policy  on  an  automobile  to  be  kept 
in  a  specified  private  garage  with  the  privi-  | 
lege  of  operating  the  car  and  housing  it 
temporarily  in  other  places  while  en  route 
or  being  cleaned  or  repaired,  which  has 
been  suspended  by  the  permanent  removal 
of  the  car  to  another  state,  is  not  restored 
by  temporarily  placing  the  car  in  a  repair 
shop  without  returning  it  to  the  place  speci- 
fied in  the  policy,  so  afs  to  render  the  in- 
surer liable  for  its  destruction  while  in  such 
shop.  Lummus  v.  Firemen's  Fund  Ins.  Co. 
L.R.A.1915D,  239,  83  S.  £.  688,  167  N.  C. 
654.  (Annotated) 

13.  The  permanent  removal  of  an  auto- 
L.R.A.1916D. 


mobile  from  one  garage,  where  it  was  in- 
sured, to  another,  is  not  such  an  imma- 
terial breach  of  warranty  that  the  policy 
will  not  be  avoided  thereby.  Lummus  v. 
Firemen's  Fund  Ins.  Co.  L.R.A.1915D,  238, 
83  S.  E.  688,  167  N.  C.  654. 

14.  The  use  by  a  farmer  of  a  gasolene 
engine  in  his  bam  as  part  of  an  outfit  for 
threshing  his  grain  is  not  within  the  opera- 
tion of  a  provision  in  a  policy  of  insurance 
on  the  property  making  it  void  if  burning 
fluids  are  kept  or  used  by  the  insured  on 
the  premises.  Bouchard  v.  Dirigo  Mut.  F. 
Ins.  Co.  L.R.A.1910D,  187,  92  Atl.  899,  — 
Me.  — . 

15.  A  policy  insuring  for  a  single  pre- 
mium specified  sums  on  the  dwellings  on  a 
farm  and  its  barns,  sheds,  furniture,  prod- 
ucts, equipment  on  the  premises,  and  live 
stock  anywhere  in  certain  specified  counties, 
is  divisible,  and  the  insurance  on  the  per- 
sonalty is  not  avoided  by  breach  of  war- 
ranty as  to  condition  of  chimneys  on  the 
dwellings  and  the  placing  of  an  encum- 
brance on  the  realty  without  authority,  ex- 
cept so  far  as  it  is  contained  in  the  build- 
ings as  to  which  the  risk  is  increased. 
Ben  ham  v.  Farmers*  Mut.  F.  Ins.  Co.  L.RJL 
1915D,  736,  131  N.  VV.  87,  165  Mich.  406. 

16.  Where  a  policy  of  accident  insurance 
gives  to  the  insurer  the  right,  in  case  of 
death,  to  an  autopsy  by  a  medical  adviser, 
and  the  policy  holder  suffers  death  claimed 
to  be  accidental,  his  widow,  who  is  sole 
beneficiary,  is  the  proper  person  upon  whom 
to  make  a  demand  for  an  autopsy.  John- 
son v.  Bankers'  Mutual  Casualty*  Ins.  Co. 
L.R.A.1915D,  1199,  151  N.  W.*  413,  129 
Minn.  18. 

17.  It  is  not  necessary  that  a  demand 
for  an  autopsy  to  which  an  accident  insur- 
ance company  is  entitled  under  the  terms 
of  its  policy  in  case  of  death  of  the  insured 
be  made  upon  the  proper  person  in  person, 
so  long  as  it  is  communicated  to  him. 
Johnson  v.  Bankers'  Mut.  Casualty  Ins.  Co. 
L.R.A.1916D,  1199,  151  N.  VV.  "^413,  129 
Minn.  18. 

18.  A  demand  for  an  autopsy  under  the 
terms  of  an  accident  insurance  policy,  to  be 
effective,  must  be  made  within  a  reasonable 
time  after  death,  and  at  a  reasonable  time 
and  upon  a  proper  occasion,  and  when  made 
upon  the  widow  of  the  insured  between  his 
death  and  burial,  the  language  should  leaye 
nothing  to  intendment,  but  should  be  free 
from  doubt  and  ambiguity.  Johnson  v. 
Bankers'  Mut.  Casualty  Ins.  Co.  L.R.A. 
1915D,  1199,  151  N.  W."413,  129  Minn.  18. 

(Annotated) 

19.  A  demand  for  an  autopsy  as  pro- 
vided in  an  -accident  insurance  policy  was 
not  made  at  a  reasonable  time  or  upon  a 
proper  occasion,  and  its  refusal  does  not 
defeat  the  right  of  action  under  the  policy, 
where  the  demand  was  made  by  the  claim 
auditor  of  the  company  about  three  hours 
before  the  time  set  for  the  funeral  of  the 
insured,  and  when  friends  were  beginning  to 
arrive  from  a  distance  and  the  body  was 
being  prepared  for  burial,  and  when  the 
demand  was  a  present  demand  calling  for 
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present  compliance  or  refusal,  and  the  med- 
ical adviser  whom  the  auditor  had  in  mind 
to  perform  the  autopsy  was  many  miles 
away,  so  that  compliance  with  the  demand 
would  have  caused  a  delay  in  the  funeral, 
the  extent  of  which  cannot  be  determined, 
and  when  the  claim  auditor  had  been  within 
2  miles  of  the  place  of  demand  investigating 
the  cause  and  death  since  the  day  before. 
Johnson  v.  Bankers'  Mut.  Casualty  Ins.  Co. 
L.R.A.1915D,  1190,  151  N.  W.  413,  129 
Minn.  18. 
Waiver  op  estoppel. 

Waiver  as  question  for  jury,  see  Trial, 
7. 

20.  Error  of  an  insurance  agent  in  mak- 
ing out  an  application,  notwithstanding  the 
facts  are  truthfully  stated  to  him  by  the 
applicant  for  insurance,  is  chargeable  to  the 
insurer,  and  not  to  the  insured.  French  v. 
State  Farmers*  Hail  Ins.  Co.  L.R.A.1915D^ 
766,  151  N.  W.  7,  29  N.  D.  426. 

21.  Failure  to  give  notice  of  claim  within 
the  time  stipulated  in  the  policy  is  waived, 
where,  in  response  to  the  notice,  the  com- 
pany denies  liability  wholly  on^  another 
ground.  Johnson  v.  l^ankers'  Mut.  Casualty 
Ins.  Co.  L.R.A.1916D,  1199,  151  N.  W.  413, 
129  Minn.  18. 

Ilisks    and   causes   of   loss,    injury,    or 
death. 

Presumption   as  to  cause  of  death  of 
insured,  see  Evidence,  12. 

22.  A  policy  of  insurance  which  pro- 
vides that  indemnity  shall  not  be  payable 
for  injuries,  fatal  or  otherwise,  intontionally 
inflicted  upon  the  insured  by  himself  or 
some  otiier  person,  does  not  exclude  a  re- 
covery wliere  the  insured  dies  from  a  frac- 
ture of  the  skull  caused  by  a  fall  on  a  hard 
pavement,  the  result  of  a  blow  in  the  face 
struck  by  the  fist  of  another,  where  the 
blow,  but  not  the  fatal  result,  was  inten- 
tionally inflicted.  Union  Accident  Co.  v. 
Willis,  L.R.A.1915D,  858,  145  Pac.  812,  — 
Okla.  —. 

23.  One  insured  against  accident  as  "pro- 

rietor"  of  a  trucking  business,  "no  manual 

abor,"  does  not,  by  undertaking  to  operate 

an  elevator  after  working  hours  when  the 
regular  operator  has  gone  home,  in  order 
to  unload  some  trucks  engaged  in  moving 
his  business  from  one  location  to  ano*:hcr, 
bring  himself,  as  matter  of  law,  within  a 
clause  in  the  policy  making  the  amount  re- 
coverable in  case  of  injury  while  insured  is 
doing  any  act  or  thing  pertaining  to  any 
more  hazardous  occupation  such  portion  of 
the  face  of  the  policy  as  could  be  pur- 
chased by  the  premium  paid  at  the  rate 
fixed  for  such  occupaton,  although  the  oc- 
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cupation  of  elevator  operator  is  classed  as  . 
more  hazardous  than  the  proprietorship  of  1 
such  business,  but  the  question  of  the  I 
casual  or  habitual  character  of  the  act    is  \  inTENTIONAIj  INJURY. 


ing  the  removal  of  all  the  bones  of  the 
fingers  at  the  wrist,  leaving  only  flesh 
enough  to  protect  the  bones  remaining  and 
the  thumb  in  a  stiffened  and  useless  con- 
dition. Moore  v.  .^tna  L.  Ins.  Co.  L.R.A. 
1915D,  264,  146  Pac.  151,  —  Or.  — . 

(Annotated) 
Interest  in  proceeds. 

25.  The  rights  of  a  beneficiary  in  an 
ordinary  life  insurance  policy  become  vested 
upon  the  issuance  of  the  policy,  and  can 
thereafter  during  the  life  of  the  beneficiary 
be  defeated  only  as  provided  by  the  terms 
of  the  policy.  Filley  v.  Illinois  L.  Ins.  Co. 
L.R.A.1915D,  130,  137  Pac.  793,  91  Kan. 
220. 

26.  Whether  a  policy  of  life  insurance 
or  a  benefit  policy  issued  to  one  for  the 
benefit  of  another  vests  a  present  interest 
in  the  beneficiary  depends,  not  upon  the 
name  or  nature  of  the  company,  but  on  the 
terms  of  the  policy,  the  existing  statutes, 
and  the  by-laws,  if  any,  by  which  such 
company  and  its  policy  holders  are  bound; 
and  when  such  policy  is  issued  to  a  member 
for  the  benefit  of  a  proper  beneficiary,  then, 
in  the  absence  of  some  statute,  by-law, 
or  contract  to  the  contrary,  the  beneficiary 
thereby  becomes  vested  with  an  interest 
which  cannot  be  destroye<l  at  the  wi'l  of 
the  insured.  Filley  v.  Illinois  L.  Ins.  Co. 
L.R.A.1916D,  130,  137  Pac.  793,  91  Kan. 
220. 

27.  The  benefit  accruing  from  a  policy  of 
life  insurance  in  an  old  line  company,  upon 
the  life  of  a  married  man  payable  upon 
his  death  to  his  wife,  naming  her,  is  pay- 
able to  the  surviving  beneficiary  named, 
although  she  may  have  several  years  there- 
after secured  a  divorce  from  her  husband 
and  he  was  thereafter  married  to  another, 
who  sustained  the  relation  of  wife  to  him 
at  the  time  of  his  death,  where  the  in- 
sured continued  to  pay  all  sums  required 
by  the  terms  of  the  policy  after  the  di- 
vorce and  remarriage  up  to  his  death  with 
no  attempt  to  change  the  policy  or  the 
beneficiary,  and  where  there  is  nothing  to 
indicate  that  the  insured  at  the  time  the 
policy  was  taken  out  contemplated  a  di- 
vorce from  his  then  wife,  or  that  he  was 
contemplating  any  protection  to  anyone 
who  might  thereafter  become  his  wife  and 
maintain  that  relation  at  the  uncertain 
time  of  his  death.  Filley  v.  Illinois  L.  Ins. 
Co.  L.R.A.1916I>,  180,  137  Pac.  793,  91  Kan. 
220.  (^notated) 

INTENT. 

Presumption  and  burden  of  proof  as  to, 
see  Evidence,  10. 

Evidence  as  to,  generally,  see  Evi- 
dence, 33. 

Question  for  jury  as  to,  see  Trial,  3. 


for  the  jury.  Gotfred^on  v.  Germjjn  Cotx^' 
mercial  Acci.  Co.  1.11.4.1^151),  3l2  910  Fed. 
682,  —  C.  C.  A.  — .  (a'  ^^f  /_ J ) 

Extent  of  injury  o|.  .  .^^  "''^tlom^^' 


24.  A  vo^yay  V^o}f\.^^'  comp^^ 
accidental  Joss  of  h^HiP^.^  reni^%l.n 
above  the  wrist  cov\d  ^^aceiS^\r^. 
L.R.A.1915D.  ^il^V^     •      ^^ti^ht  i 


To  insured,  see  Insurance,  22. 

INTEKEST. 

Effect    of   uncertainty    as    to    rate    of 
interest  on  negotiability   of  note, 
see  Bills  and  Notes,  1. 
Usurious  interest,  see  tfsury. 
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INTERIiOOtTTORY  ORDER. 

Consideration  of,  on  appeal,  see  Appeal 
and  Error,  8. 

INTOXICATING  LIQUORS. 
Prohibition  and  regulation. 

Equal  protection  and  privileges  as  to, 
see  Constitutional  Law,  6. 

Due  process  in,  see  Constitutional  Law, 
15. 

Title  of  statute,  see  Statutes,  5. 

1.  A  statute  making  it  unlawful  to 
keep,  store,  or  possess  any  intoxicating 
liquors  in  any  place  other  than  a  private 
residence  will  not  be  limited  to  a  keeping 
for  sale,  where  other  provisions  relate  to  a 
keeping  for  such  purpose.  Com.  v.  Smith, 
L.R.A.1916D,  172,  173  S.  W.  340,  —  Ky.  — . 
Unlawful  sales;  offenses  and  proceed- 
ings. 

Search  of  premises  for  intoxicating 
liquors,  see  Appeal  and  Error,  13. 

2.  One  having  possession  of  intoxicat- 
ing liquor  to  be  delivered  to  carriers  for 
shipment  to  other  states  upon  receipt  of 
the  price  is  within  the  operation  of  a  stat- 
ute providing  for  punishment  of  one  who 
has  such  liquors  in  possession  for  purpose 
of  sale.  Frogg  v.  Com.  L.R.A.1915I>,  330, 
173  S.  W.  383,  —  Ky.  — . 

IRRIGATION. 

Liability  of  irrigation  company  for  fail- 
ure to  deliver  water  to  stockholder, 
see  Corporations,  13. 

Damages  for  injury  to  crop  by  failure 
to  furnish  water  for,  see  Damages, 
6. 

Who  may  maintain  action  for  negligent 
failure  to  maintain  irrigation 
ditch,  see  Parties,  2. 

Jurisdiction  of  Railway  Commission 
over  question  of  ownership  of  ir- 
rigation canal,  see  Public  Service 
Commissions,  1. 

Use  of  water  for,  generally,  see  Waters, 
2,  3. 

Regulation  of  rates  of  irrigation  com- 
pany, see  Waters,  4-6. 

<IJ1jIvK. 

Injury  to  passenger  by,  see  Carriers, 
2-4. 

JOINDER. 

Of  caiises  of  action,  see  Action  or  Suit, 

3. 
Of  parties  plaintiff,  see  Parties,  8. 

JOINT  DEPOSIT. 

In  bank,  see  Banks,  2. 

JOLT. 

Injur V  to  passenger  by,  see  Carriers, 
2-4. 

JUDGES. 

There  is  no  error  in  one  of  several 
judges  of  a  trial  court  having  co-ordinate 
jurisdiction  calling  in  another  judge  to  try 
a  case  after  an  affidavit  of  prejudice  had 
been  filed  a^^ainst  himself,  although  the  affi- 
L.R.A.1916D. 


davit  was  not  filed  within  the  time  speci- 
fied by  statute.  Dibbert  v.  Metropolitan 
Invest.  Co.  L.RJ1.1&15D,  305,  147  N.  W.  3, 
158  Wis.  69. 

JUDGMENT. 

On  appeal,  see  Appeal  and  Error,  27- 
29. 

Waiver  of  error  by  motion  for  judg- 
ment notwithstanding  verdict,  see 
Appeal  and  Error,  17. 

In  contempt  proceeding,  see  Contempt, 
7. 

Validity;  effect  and  oonclnsiveness. 

Conclusiveness  of  act  of  administrator 
in  allowing  or  rejecting  claim,  see 
Executors   and   Administrators,   3. 

1.  A  voluntary  nonsuit  is  not  res  judi- 
cata. Starling  v.  Selma  Cotton  Mills, 
L.R.A.1915D,  850,  84  S.  E.  388,  168  N.  C. 
229. 

2.  The  usurious  character  of  a  debt 
secured  by  a  mortgage  which  had  been  fore- 
closed and  sale  held  cannot  be  raised  in 
an  action  by  the  mortgagors  to  quiet  title 
against  a  subsequent  mortgagee  who,  with- 
out knowledge  of  the  usury,  redeemed  from 
the  prior  mortgagees,  who  had  purchased 
at  their  foreclosure  sale,  and  received  a 
sheriff's  deed  to  the  premises.  Heitsch  v 
Minneapolis  Threshing  Mach.  Co.  L.R.A. 
1915D,  349,  150  N.  W.  457,  29  N.  D.  94. 

(Annotated) 
Foreigrn  Judgments. 

3.  A  decree  in  one  state  distributing 
the  estate  of  the  decedent  who  died  domi- 
ciled in  another  state,  and  discharging  the 
administrator  after  finding  that  all  claims 
which  had  been  presented  against  tlie  estate 
had  been  paid,  is  not  conclusive  that  all 
existing  claims  were  presented  so  that, 
under  the  full  faith  and  credit  clause  of  the 
Federal  Constitution,  claims  for  inheritance 
taxes  upon  the  estate  so  distributed  cannot 
be  allowed  against  the  executor  by  the 
courts  of  testator's  domicil,  where,  under 
the  law  of  the  former  state,  inheritance 
taxes  are  not  expenses  of  administration  or 
charges  upon  the  general  estate,  although 
the  administrator  is  permitted  to  retain 
sufficient  funds  to  pay  the  local  inheritance 
tax.  People  v.  Union  Trust  Co.  L.R.A. 
1915D,  450,  99  N.  E.  377,  255  111.  168. 
Relief  against. 

As  to  new  trial,  see  New  Trial. 

4.  The  remedy  of  one  against  whom  a 
judgment  has  been  entered  by  a  justice  of 
the  peace  without  service  of  summons  is  by 
motion  before  the  justice  to  set  aside  the 
judgment.  S.  Lowman  &  Co.  y.  Ballard, 
L.RJL1915D,  427,  84  S.  E.  21,  —  N.  C.  — . 

JUDICIAL  EXAMINATION. 

Of  statute,   see  Statutes,  3,  4. 

JUDICIAL  NOTICE. 

See  Evidence,  1-3. 

JUDICIAL  SAliE. 

Sale  of  decedent's  land  for  debts,  see 
Executors  and  Administrators,  S- 
10. 
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Foreclosure  of  mortgage,  see  Mortgage, 

3. 
For  taxes,  see  Taxes,  3. 

JURISDICTION. 

To  appoint  administrator,  see  Execu- 
tors and  Administrators,  1. 

JURY. 

Review  of  discretion  in  refusing  to 
set  aside  verdict  for  bias  of  juror, 
see  Appeal  and  Error,  12. 

Submitting  question  of  punishment  for 
contempt  to,  see  Contempt,  5. 

Slander  by  charge  against  juror,  see 
Libel  and  Slander. 

New  trial  for  matters  pertaining  to,  see 
New  Trial,  2. 

Testimony  or  affidavits  by  member  to 
impeach  verdict,  see  New  Trial,  4. 

Charging  jury  on  Sunday,  see  Sunday. 

Questions  for,  see  Trial,  1-7. 

Taking  case  from,  see  Trial,  8. 

As  to  grand  jury,  see  Grand  Jury. 

1.  The  right  to  practise  law  is  not  a 
vested  right,  but  a  mere  privilege,  and  an 
action  to  disbar  an  attorney  under  §  267, 
Comp.  Laws  1909  of  Oklahoma,  is  a  civil 
proceeding,  and  the  accused  is  not  entitled 
to  a  trial  by  a  jury  as  a  matter  of  right. 
State  Bar  Commission  ex  rel.  Williams  v. 
Sullivan,  L.RA..1910D,  1218,  131  Pac.  703, 
36  Okla.  746. 

2.  There  is  no  right  to  a  jury  trial  in 
a  proceeding  to  enjoin  the  violation  of  a 
municipal  ordinance.  Rochester  v.  Gutber- 
lett,  LJI.A.1915D,  209,  106  N.  E.  648,  211 
N.  Y.  309. 

JUSTICE  OP  THE  PEACE. 

Vacation  of  judgment  entered  by,  see 
Judgment,  £ 

KNOWLEDGE. 

See  Notice. 

liABORERS. 

Lien  of,  see  Liens. 

LABOR   ORGANIZATIONS. 

Conspiracy  by,  see  Conspiracy. 

LAND  CONTRACT. 

See  Vendor  and  Purchaser. 

LANDLORD  AND  TENANT. 

Estoppel  by  lease,  see  Estoppel,  1. 

Lease  for  oil  or  gas,  see  Mines. 

Husband's  liability  for  injury  to  tenant 
of  wife  by  negligence  as  to  eleva- 
tor, see  Husband  and  Wife,  1. 

LARCENY. 

Insurance  against   loss   by   theft,    see 

Evidence,  ^7, 
Probable  cause  fof  prosecutioH  *  ^    see 

Malicious  Prog^ution,  3.     ^^^'  *^ 


LAW  OP  THE  C4« 

Decision  on  fot^^'tfPeB.1  « 

peal  Bud  ^%f^^f         ^.         A. 

L.R.A.1915P.        y^,^'  ^  ^ 


LEASE. 

For  oil  or  gas,  see  Mines. 

LEGAL  REPRESENTATIVES. 

See  Executors  and  Administrators. 

LEGISLATURE. 

Eight  to  divert  proceeds  of  county 
bonds,  see  Counties. 

Power  of,  over  municipality,  see  Mu- 
nicipal Corporations,  3. 

Enactment  of  sUitutes  by,  see  Statutes. 

A  constitutional  grant  of  power  to 
the  legislature  to  raise  revenue  by  certain 
specified  methods  does  not  interfere  with  its 
inherent  power  to  employ  other  methods 
for  that  purpose.  Re  Kessler,  L.R.A.1916D, 
322,  146  Pac.  113,  26  Idaho,  764. 

LETTERS. 

As  evidence,  see  Evidence,  21. 

LEVY  AND  SEIZURE. 

As  to  exemptions,  see  Exemptions. 
Garnishment  of   foreign   railway   cars, 
see  Garnishment. 

1.  After  a  decedent's  estate  has  passed 
to  executors  for  administration  under  his 
will,  no  attachment  lies  at  the  suit  of 
creditors  to  reach  property  alleged  to  have 
been  transferred  by  decedent  in  fraud  of 
their  rights.  McCoy  v.  Flynn,  L.R.A.1915D, 
1064,  151  N.  W.  466,  —  Iowa,  — . 

2.  Where  only  a  part  of  property  levied 
upon  is  claimed  as  exempt,  a  demand  by 
the  execution  defendant  for  the  return  of 
his  exempt  property,  unaccompanied  by  any 
effort  to  make  a  selection  of  a  part  out 
of  the  entire  lot,  will  not,  in  an  action  in 
replevin  for  possession  of  the  exempt  prop- 
erty subsequently  selected  and  claimed,  en- 
title such  party  to  damages  against  the 
officer  for  the  detention  of  such  exempt 
property;  the  officer  making  no  further  de- 
fense to  the  action  than  to  resist  plaintiff's 
right  to  recover  damages.  Parsons  v. 
Evans,  L.RJ1.1915D,  381,  146  Pac.  1122,  — 
Okla.  — . 

LIBEL  AND  SLANDER. 

Effect  of  proceeding  against  attorney 
for  criminal  libel  on  right  to  dis- 
bar him  for  the  same  offense,  see 
Attorneys,  8. 

Liability  of  master  for  libel  by  servant, 
see  Master  and  Servant,  9. 

1.  To  charge  a  juror  with  returning  a 
verdict  which  he  knew  to  be  wrong  is  not 
actionable  'per  «e.  Smallwood  v.  York, 
LJI.A.1915D,  578,  173  S.  W.  380,  —  Ky.  — . 

2.  The  position  of  juror  is  not  an  office 

or  employment  within  the  rule  that  it  is 

slanderous  to  impute  unfitness  to  perform 

the    duties    of    an    office    or    employment. 

Smallwood  v.  York,  L.R.A.1915D,  578,  173 

S.  W.  380,  —  Ky.  — .  (Annotated) 

3.  A  statement  by  an  attorney  in  open 
court  that  the  jury  in  another  case  had 
turned  in  a  verdict  whicb  they  knew  to  be 
wrong   is   not    privileged.      Smallwood    v. 
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York,  L.R.A.1915D,  578,  173  S.  W.  380,  — 
Ky.  — . 

LIBERTY. 

Guaranty  of  right  of,  see  Constitutional 
Law,  7-16. 

LICENSE. 

Effect  of  operating  automobile  without 
license  on  right  to  recover  for  in- 
jury, see  Automobiles,  1. 

SuflSciency  of  proof  in  action  for  penal- 
ty for  transacting  business  without 
license,  see  Evidence,  48. 

1.  Under  charter  authority  to  regulate 
occupations  within  its  limits,  a  municipal 
corporation  may  require  one  undertaking 
to  transact  a  messenger  business  within 
the  city  to  secure  a  license  and  furnish  a 
bond  for  the  faithful  performance  of  the 
duties  incident  to  such  business.  Portland 
V.  Western  U.  Teleg.  Co.  L.R.A.1915D,  260, 
146  Pac.  148,  —  Or.  — . 

On  what  business. 

Of  dentists,  see  Constitutional  Law,  4, 
5 ;   Dentists. 

2.  A  telegraph  company  which  has,  in- 
cident to  its  business,  undertaken  to  furnish 
messengers  to  carry  notes,  packages,  and 
similar  matter  for  patrons,  transacts  a  mes- 
senger business  within  the  meaning  of  a 
municipal  ordinance  requiring  the  procure- 
nrent  of  a  license  therefor,  although  its 
offer  to  transact  such  business  states  that 
its  sole  undertaking  is  to  furnish  messen- 
gers and  not  to  deliver  the  packages.  Port- 
land V.  Western  U.  Teleg.  Co.  L.R.A.19I5D, 
260,  146  Pac.  148,  —  Or.  —. 
Uniformity  and  equality. 

3.  A  license  tax  on  motor  vehicles  for 
revenue  purposes,  graduated  according  to 
the  power  of  the  machines,  does  not  violate 
a  constitutional  provision  that  all  taxes 
shall  be  uniform  upon  the  same  class  of  sub- 
jects, since  that  provision  does  not  apply 
to  license  fees.  Re  Kessler,  L.R.A.1916I>, 
322,  146  Pac.  113,  26  Idaho,  764. 

(Annotated) 
Reasonableness:   amount. 

4.  That  a  tax  upoh  the  right  to  use  the 
highways  with  motor  vehicles  is  in  excess 
of  the  cost  of  policing  the  highways,  and  is 
not  graduated  according  to  tlie  value  of  the 
cars,  does  not  bring  it  into  conflict  with  a 
constitutional  provision  that  the  legislature 
shall  provide  revenue  by  levying  a  tax  by 
valuation.  Re  Kessler,  L.rIa.1915D,  322, 
146  Pac.  113,  26  Idaho,  764. 

MENS. 

P'or  compensation  for  injury  to  abut- 
ting property  by  location  of  rail- 
road in  street,  see  Highways,  2. 

Of  mechanics  or  materialmen,  see  Me- 
chanics' Liens. 

For  taxes,  see  Taxes. 

Fop  repairs. 

1.  A  statute  declaratory  of  the  common 
law  as  to  the  existence  of  an  artisan^s  lien, 
but  silent  on  its  priority,  will  not  be  en- 
larged by  negative  construction  to  deny 
L.R.A.3915D. 


priority  existing  at  conunon  law  to  the  lien 
so  defined,  but  will  be  limited  in  applica- 
tion to  the  definition  of  the  lien,  and  the 
common- law  priority  considered  as  continu- 
ing in  force  and  applicable  thereto.  Reeves 
&  Co.  v.  Russell,  L.R.A.1915D,  1149,  148  N. 
W.  654,  28  N.  D.  265. 

2.  The  fact  that  mortgaged  chattel 
property  was  sold  by  the  mortgagor  with- 
out written  consent  of  the  mortgagee,  does 
not  affect  the  title  of  the  purchaser  so  as 
to  prevent  him  from  authorizing  repairs 
thereto  and  subjecting  the  same  to  an  ar- 
tisan's lien  therefor,  superior  to  the  chattel 
mortgage,  since  the  purchaser  is,  for  such 
purposes,  considered  in  law  as  the  agent  of 
the  mortgagee.  Reeves  &  Co.  v.  Russell, 
L.R.A.1915D,  1149,  148  N.  W.  664,  28  N.  D. 
265. 

3.  A  chattel  mortgage  taken  by  the  ven- 
dor of  personal  property  to  secure  unpaid 
purchase  money  is,  at  common  law,  sub- 
ordinate to  an  artisan's  lien  for  work  there- 
after done  upon  the  property,  where  the  ar- 
tisan has  retained  possession  at  all  times 
after  completion  of  the  work;  and  this  is 
true  although  a  statute  granting  an  ar- 
tisan's lien  is  silent  as  to  its  priority. 
Reeves  &  Co.  v.  Russell,  L.R.A.1915D,  1149, 
148  N.  W.  654,  28  X.  D.  265.       ( Annotated ) 

4.  A  vendor  of  an  automobile,  who 
takes  notes  for  unpaid  purchase  money,  re- 
taining title  to  the  machine  as  security,  by 
placing  the  machine  in  the  purchaser V  pos- 
session for  use,  impliedly  authorizes  the 
making  of  necessary  repairs  upon  the  ma- 
chine, so  that  the  lien  for  such  repairs 
takes  precedence  of  his  lien,  at  least,  ^f  he 
knew  without  protest  that  the  repairs  were 
being  made.  J.  A.  Broom  &  Son  v.  Polk, 
L.R.A.1915D,  1146,  67  So.  659,  —  Miss.  — . 

5.  Tlie  claimed  lien  of  one  who  has, 
without  the  knowledge  or  consent  of  the 
vendor,  made  repairs  on  an  automobile  con- 
ditionally sold  to  a  vendee  in  possession, 
under  a  statute  providing  therefor  in  case 
of  repairs  made  at  the  request  of  the  owner 
or  his  agents,  is  subordinated  to  the  title 
of  the  vendor,  which  is  retained  in  the  pur- 
chase-money notes,  although  the  mechanic 
had  no  notice  of  the  vendor's  title.  Shaw 
V.  Webb,  L.R.A.1915D,  1141,  174  S.  W.  273, 
131  Tenn.  173.  (Annotated) 

LIFE  INSURANCE. 

See  Insurance. 

LIFE  TABLES. 

Admissibility  in  evidence,  see  Evidence, 
22. 

LIGHT. 

Easement  of,  see  Easements,  2;  Taxes, 
3. 

LIMITATION  OP  ACTIONS. 

Time  to  present  claim  against  deced- 
ent's estate,  see  Executors  and  Ad- 
ministrators, 6. 

1.  A  proceeding  to  disbar  an'  attorney 
for  conduct  disrespectful  to  a  constitutional 
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court  cannot  be  barred  by  a  statute  of  limi- 
tations. State  Bar  Commission  ex  rel.  Wil- 
liams V.  Sullivan,  L.R.A.1915D,  1218,  131 
Pac.  703,  35  Okla.  745.  (Annotated) 

2.  The  statute  of  limitations  begins  to 
run  against  an  action  to  recover  damages 
from  a  sheriff  for  failure  to  return  an  at- 
tachment, when  the  return  is  due,  although 
the  full  amount  of  injury  cannot  be  ascer- 
tained until  the  release  some  time  later  of 
prior  liens  on  a  portion  of  the  property. 
Johnson  v.  Beattie,  L.R.A.1915D,  1163,  93 
Atl.  250,  —  Vt.  — . 

lilMITATION  OF  INDEBTEDNESS. 

Of  town  or  city,  see  Municipal  Corpo- 
rations, 14. 

LIMITATION  OF  LIABILITY. 

For  carriage  of  passenger,  see  Carriers, 

6. 
As  to  freight,  see  Carriers,  13. 

LOAN. 

Payment  of,  see  Payment. 

LOCAL  IMPROVEMENTS. 

See  Public  Improvements. 

LOCATION. 

Of  depot,  see  Carriers,  14,  16,  17;  Con- 
stitutional Law,  9. 

Of  insured  property,  see  Insurance,  12, 
13, 

LORD'S  PRAYER. 

Repeating  of,  in  schools,  see  Schools,  3. 

MAIL  CARRIERS. 

Giving  mail  carrier  right  of  way  in 
street,  see  Evidence,  36;  Municipal 
Corporations,  9,  12;  Street  Rail- 
ways, 1 ;  Trial,  12, 

MALICIOUS  PROSECUTION. 

Instruction  as  to  probable  cause,  sec 
Appeal  and  Error,  23. 

Evidence  of  privileged  communications^ 
see  Evidence,  27. 

As  to  false  imprisonment,  see  False  Im- 
prisonment. 

Question  for  jury,  see  Trial,  1,  2. 

1.  For  "probable  cause"  for  an  arrest 
to  exist,  it  is  not  necessary  that  the  ac- 
cuser shall  believe  that  he  has  sufficient  evi- 
dence to  procure  a  conviction  of  the  accused. 
Matson  v.  Michael,  L.R.A.191W,  1,  105  Pac. 
537,  81  Kan.  360. 

2.  If  a  complaining  witness  believed 
upon  reasonable  grounds  tliat  the  accused 
was  guilty,  it  is  not  material,  in  an  action 
against  him  for  malicious  prosecution, 
whether  he  believed  that  probable  cause 
existed  in  a  legal  sense,  unless  as  bearing 
upon  the  question  of  malice.  Matson  v. 
Michael,  LJI.A.1915D,  1,  105  Pac.  537  gX 
Kan.  360.  ' 

3.  Probable  cause  foi»  g  prosectiti*.  /^r- 
larceny  exists  as  matter  of  ^^'^  *Wifc  Vt 
employee  of  a  storage  c^^^g^ny,  "^h^^^i  ^^ 
L.R.A.1916D.  ^W  ^         ^^  ^  ^0 


frequently  with  another  employee  who  has 
a  key  to  a  room  containing  slot  machines, 
and  both  of  them  play  into  machines  about 
town  slugs  of  a  peculiar  pattern  identical 
with  those  taken  from  machines  in  the  room 
which  have  been  forced  open,  where  the 
facts  were  stated  to  a  reputable  attorney 
who  advised  a  prosecution.  Simmons  v. 
Gardner,  LJEeJk.l915I>,  16,  89  Pac.  887,  46 
Wash.  282. 

MANDAMUS. 

Condition  precedent. 

1.  Previous  leave  of  court  is  not  neces- 
sary to  the  maintenance  of  a  mandamus 
proceeding  to  compel  receivers  of  a  railroad 
to  obey  an  order  requiring  it  to  join  vnth 
other  roads  in  the  construction  and  main- 
tenance of  a  union  depot,  in  view  of  the 
Federal  statute  providing  that  every  re- 
ceiver appointed  by  a  Federal  court  may  be 
sued  in  respect  of  any  act  or  transaction  of 
his  in  carrying  on  the  business  connected 
with  the  property  in  his  care,  without  pre- 
vious leave  of  court.     Railroad  Commission 

,  V.  Alabama  G.  S.  R  Co.  L.R.A.1915D,  98,  64 
So.  13,  185  Ala.  354. 
Parties. 

2.  In  a  proceeding  to  compel  the  officers 
of  a  private  corporation  to  allow  one  of  its 
directors  to  inspect  its  books,  papers,  rec- 
ords, and  correspondence,  the  corporation 
itself  is  not  a  necessarv  party.  State  ex  rel. 
Aultman  v.  Ice,  L.R.A\1915D,  288,  84  S.  E. 
181,  —  W,  Va.  — . 
Pleading;  writ  and  return. 

3.  A  motion  for  the  award  of  a  peremp- 
tory writ  of  mandamus,  unaccompanied  by 
a  replication  to  the  return  of  the  alternative 
writ,  is  equivalent  to  a  demurrer  to  the  re- 
turn. State  ex  rel.  Aultman  v.  Ice,  L.R.A. 
1915D,  888,  84  S.  E.  181,  —  W.  Va.  — . 

4.  An  alternative  w^rit  of  mandamus 
need  not  recite  the  filing  of  a  petition  for 
award  thereof.  State  ex  rel.  Aultman  v. 
Ice,  L.R.A.1915D,  288,  84  S.  E.  181,  —  W. 
Va.  — . 

5.  A  clerical  error  in  the  date  of  is- 
suance of  a  mandamus  nisi  may  be  cured  by 
an  amendment.  State  ex  rel.  Aultman  v. 
Ice,  L.R.A.1915D,  288,  84  S.  E.  181,  —  W. 
Va.  — . 

6.  An  alternative  writ  of  mandamus 
sued  out  for  the  purpose  of  compelling  the 
officers  of  a  private  corporation  to  allow 
one  of  its  directors  to  inspect  its  books, 
papers,  records,  and  correspondence  is  not 
vitiated  bv  a  recital  of  the  relator's  dual 
status  of  stockholder  and  director,  and  fail- 
ure formally  to  claim  the  right  of  inspec- 
tion in  one  of  the  two  capacities  indicated  by 
the  recitals.  State  ex  rel.  Aultman  v.  Ice, 
L.R.A.1915D,  288,  84  S.  E.  181,  —  W.  Va. 


Defenses. 

7.  An   averment   in   general   terms   by 

the  respondents  in  an  action  in  mandamus 

to  compel  the  officers  of  a  corporation  to 

allow   one  of   its   directors   to    inspect   its 

Y)OokB,  papers,  records,  and  correspondents, 

-that  the  respondents  are  advised  that  one 
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of  the  purpoBefi  of  the  relator  in  seeking 
such  inspection  is  to  enable  him  to  obtain 
knowledge  of  the  corporate  business  for 
communication  to  rival  or  competing  con- 
cerns, unsupported  by  any  allegation  of 
facts  indicating  the  source  of  such  informa- 
tion, the  identity  of  such  rival  concerns,  or 
the  connection  of  the  relator  therewith,  is 
too  indefinite,  and  therefore  insufiicient  as 
a  defense  to  the  writ.  State  ex  rel.  Ault- 
man  v.  Ice,  L.R.A.1916D,  288,  84  S.  E.  181, 
—  W.  Va.  — . 

MANSLAUGHTER. 

See  Homicide. 

BfANUFACTURER. 

Liability  of,  on  warranty  to  retailer, 
see  Sale,  2. 

MARRIAGE, 

Breach  of  promise  to  marry,  see  Breach 
of  Promise. 

Contract  in  restraint  of,  see  Contracts, 
6. 

As  to  divorce  or  separation,  see  Di- 
vorce and  Separation. 

Effect  of  marriage  of  mortgagee  to 
mortgagor  to  extinguish  debt,  see 
Mortgage,  2. 

MARRIED  WOMEN. 

See  Husband  and  Wife. 

MASTER  AND  SERVANT. 

Statute  as  to  remodelling  or  construc- 
tion of  caboose,  see  Action  or  Suit, 
2;  Commerce;  Evidence,  3,*  Stat- 
utes, 4. 

Burglary  by  employee,  see  Burglary, 
1;  Evidence,  33. 

Forbidding  person  to  act  as  conductor 
without  having  previously  served 
as  freight  conductor  or  brakeman, 
see  Constitutional  Law,  11. 

Action  by  stockholder  to  compel  di- 
rectors to  account  for  money  dis- 
tributed to  employees,  see  Corpora- 
tions, 15. 

Burden  of  proving  that  servant  violat- 
ing rules  did  so  in  performance  of 
duty,  see  Evidence,  20. 

Presumption  from  withholding  of  evi- 
dence in  action  for  injury  to  em- 
ployee, see  Evidence,  11. 

Evidence  of  statements  by  injured  em- 
ployee, see  Evidence,  29. 

Sufficiency  of  proof  in  action  for  injury 
to  employee,  see  Evidence,  45. 

Probable  cause  for  prosecution  of  em- 
ployee, see  Malicious  Prosecution, 
3. 

When  relation  exists. 

1.  A  Pullman  porter  is  not  an  employee 
of  the  railroad  hauling  the  car  on  which  he 
is  employed,  so  as  to  come  within  the  pro- 
vision of  the  Federal  employers'  liability 
act  invalidating  contracts  by  whidi  carriers 
attempt  to  exempt  themselves  from  the  lia- 
bility to  their  employees  created  by  that 
act.  Robinson  v.  Baltimore  &  O.  R.  Co. 
L.R.A.1915D,  510,  40  App.  D.  C.  169. 
L.R.A.1916D. 


Hoars  of  labor. 

Presumption  and  burden  of  probf  in 
prosecution  for  violation  of  statute 
as  to,  see   Evidence,  5. 

Evidence  in  action  for  violation  of 
•  hours  of  service  act,  see  Evidence, 
50. 

2.  The  time  during  which  a  fireman  is 
required  to  watch  his  engine  after  the  train 
is  tied  up  because  it  cannot  complete  its 
run  within  the  sixteen  hours  provided,  be- 
fore he  is  relieved  from  duty,  must  be  con- 
sidered in  determining  whether  or  not  he 
has  been  kept  on  duty  longer  than  the  stat- 
ute permits.  Great  Northern  R.  Co.  v. 
United  States,  L.Rji.l915D,  408,  218  Fed. 
302,  —  C.  C.  A.  —.  (Annotated) 

3.  Hot  journals,  unusual  traffic,  head 
winds,  or  the  imperfect  working  of  an  en- 
gine because  recently  overhauled,  are  not 
within  the  proviso  to  the  Federal  hours  of 
service  act,  that  it  should  not  apply  in  case 
of  casualty,  unavoidable  accident,  or  the 
act  of  God,  nor  where  the  cause  of  delay 
was  not  known  to  the  carrier  at  the  time 
the  employee  left  the  terminal,  and  could 
not  have  been  foreseen.  Great  Northern  R. 
Co.  V.  United  States,  L.R.A.1&16D,  408,  218 
Fed.  302,  —  C.  C.  A.  — . 
Termination  of  relation;   discharge. 

Conspiracy   to    procure   discharge,   see 

Conspiracy. 
Evidence    in   action    for    damages    for 

securing  discharge  of  employee,  see 

Evidence,  21. 

4.  An  employer  who  has  failed  to  ac- 
cept a  conditional  offer  to  resign  made  by 
a  traveling  salesman  cannot  discharge  the 
employee  thereafter  without  responding  in 
damages,  unless  the  employee  is  guilty  of 
some  misconduct  subsequently  to  the  mak- 
ing of  his  conditional  offer  of  resignation. 
Nesbit  V.  Giblin,  L.RJL1915D,  477,  148  N. 
W.  138,  96  Neb.  369.  (Annotated) 

5.  An  employer  who  continues  a  travel- 
ing salesman  in  his  employment  for  more 
than  thirty  days,  and  accepts  the  benefit 
of  his  services  for  this  time,  after  a  condi- 
tional offer  of  resignation  which  the  em- 
ployer fails  to  accept,  cannot  thereafter 
avail  himself  of  the  conditional  offer  to 
resign,  although  there  has  been  no  formal 
withdrawal  of  such  offer.  Nesbit  v.  Giblin, 
LJI.A.1916D,  477,  148  N.  W.  138,  96  Neb. 
369. 

Federal  employers'  liability  act. 
See  also  supra,  1. 

6.  Liability  under  the  Federal  employ- 
ers' liability  act  does  not  extend  to  injury 
to  an  employee  who  is  not  at  the  time  of 
the  injury  acting  within  the  scope  of  his 
employment,  or  performing  some  act  which 
is  incidental  to  his  employment.  Hobbs  v. 
Great  Northern  R.  Co.  L.R.A.i915D,  503, 
142  Pac.  20,  80  Wash.  678. 

7.  To  entitle  a  brakeman  who  is  a 
member  of  a  shifting  crew  in  &  freight 
yard  to  hold  the  railroad  company  liable  for 
personal  injuries  under  the  Federal  employ- 
ers' liability  act  or  safety  appliance  act, 
he  must  show  that  at  the  time  of  the  in- 
jury   he   was   engaged    in    interstate   oom« 
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merce  or  with  its  instrumentalities,  and 
this  burden  is  not  met  merely  by  showing 
that  in  the  yard  where  he  was  employed  cars 
containing  interstate  as  well  as  intrastate 
shipments  were  handled.  Hench  v.  Penn- 
sylvania R.  Co.  L.RJk.l915D,  557,  91  Atl. 
1056,  246  Pa.  1. 
Servant's  assumption  of  risks. 

8.  The  foreman  of  a  roofing  gang  as- 
sumes the  risk  of  injury  from  falling  from 
a  roof  upon  which  he  is  at  work,  because  of 
the  absence  of  gutters  or  hangers  thereon  to 
protect  employees  from  falls.  Daisey  v. 
Wagner,  L.KJL.1915D,  157,  172  8.  W.  942, 
162  Ky.  664. 

Master's  liability  for  acts  of  servant. 

9.  An  employer  is  not  responsible  for  a 
libel  perpetrated  as  a  joke  by  his  book- 
keeper in  stating  an  account  with  an  em- 
ployee on  a  blank  furnished  for  that 
purpose,  which  consists  of  a  pencil  memo- 
randum of  an  item  implying  bestiality, 
which  is  not  carried  into  the  footings,  and 
for  which  there  is  no  heading  in  the  blank, 
since  the  act  is  not  within  the  scope  of  the 
bookkeeper's  employment.  Case  v.  Steele 
Coal  Co.  L.R.A.1915D,  867,  171  S.  W.  993, 
162  Ky.  68.  (Annotated) 

10.  A  transfer  company  which  delivers 
goods  under  a  contract  with  a  manufactur- 
er at  so  much  per  hundred  weight,  along 
with  the  goods  of  other  customers  of  th« 
transfer  company,  the  transfer  company 
routing  its  delivery  so  as  to  make  an  eco- 
nomical transfer  of  all  goods  of  its  custo- 
mers going  in  that  vicinity,  is  an  independ- 
ent contractor,  and  not  the  servant  of  the 
manufacturer,  and  therefore  the  manufac- 
turer is  not  liable  for  the  negligence  of  the 
transfer  company  in  making  a  delivery. 
Winter  v.  American  Radiator  Co.  L.R.A. 
1915D,  476,  161  N.  W.  277,  128  Minn.  508. 

MATERIALITY. 

Of  evidence,  see  Evidence,  32-43. 

MAXIMS. 

1.  Cessante  ratione  legis,  cessat  ipsa 
lex.  Cottingham  v.  Maryland  Motor  Car 
Ins.  Co.  LJlJi.l9l5J>,  344,  84  S.  E.  274,  — 
N.  C.  — . 

2.  Damnum  absque  injuria.  Houska  v. 
Hrabe,  L.R.A.1915D,  1074,  161  N.  W.  1021, 
—  S.  D.  — . 

3.  Dies  dominicus  non  est  juridicus. 
Moss  v.  SUte,  L.R.A.1916D,  361,  173  S.  W. 
869,  —  Tenn,  — . 

4.  Equity  must  follow  the  law.  Farm- 
ers' Security  Bank  v.  Martin,  L.R.A.1915D, 
482,  150  N.  W.  672,  —  N.  D.  — . 

6.  Expressio  unius  est  exclusio  alterius. 
Boutell  V.  Shellaberger,  L.R.A.1915D,  MT, 
174  S.  W.  384,  —  Mo.  —. 

6.  Personal  property  follows  the  per 


9.  Respondeat  superior.  Winter  v. 
American  Radiator  Co.  L.R.A.I916D,  476, 
161  N.  W.  277,  128  Minn.  508. 

10.  Sic  utere  tuo  ut  alienum  non  leedas. 
Packwood  v.  Mendota  Coal  &  Coke  Co. 
L.RJ1.19I5D,  911,  146  Pac.  163.  —  Wash. 


MEASURES. 

See  Weights  and  Measures. 

MEGHAXICS'  lilENS. 

1.  An  architect  who,  under  contract 
with  the  owner  of  land,  furnishes  plans  and 
specifications  for  the  construction  of  a  con- 
templated building  thereon,  is  entitled  to  a 
lien  upon  the  land,  although  the  owner, 
after  the  plans  are  furnish^,  of  his  voli- 
tion and  without  fault  of  the  architect, 
abandons  the  construction  of  the  building, 
even  though  the  lien  statute  does  not  ex- 
pressly give  a  lien  when  no  improvement  is 
begun  on  the  ground.  Lamoreaux  v.  An- 
dersch,  L.R.A.1915D,  204,  160  N.  W.  908, 
128  Minn.  261.  (Annotated) 

2.  The  lien  statement  of  an  architect 
who  was  under  contract  with  the  owner  of 
land  to  furnish  plans  and  specifications  for, 
and  supervise  the  construction  of,  a  con- 
templated building  for  an  entire  consider- 
ation based  on  a  percentage  of  the  total 
cost,  a  project  which  was  subsequently 
abandoned  by  the  owner  of  the  land,  may 
be  filed  within  ninety  days  after  the  repu- 
diation of  the  contract  by  the  owner,  al- 
though the  last  work  on  the  plans  and 
specifications  was  done  more  than  ninety 
days  prior  to  the  filing.  Lamoreaux  v. 
Andersch,  L.R.A.1915D,  204,  150  N.  W.  908, 
128  Minn.  261. 

MESSENGER  BUSINESS. 

License  for,  see  License,  1,  2. 

MILLS. 

Liability    of    owner    for    drowning    of 
child  in  reservoir,  see  Negligence,  4. 

MINES. 

Pollution  of  water  by,  see  Waters,  1. 

1.  The  words  "gas  well"  employed  in  a 
lease  for  oil  and  gas  providing  that  the 
lessor  should  be  paid  "three  hundred  ($300) 
dollars  per  year  for  the  gas  from  each  and 
every  gas  well  drilled  on  said  premises; 
said  payment  to  be  made  on  each  well 
within  sixty  days  after  completion,  and  to 
be  paid  yearly  thereafter  while  it  is  a  gas 
well,"  interpreted  in  the  light  of  all  the 
facts  and  circumstances,  mean  a  gas  well 
which,  considering  its  location  with  refer- 
ence to  any  market  for  gas  and  its  capacity 
as  a  gas  producer,  can  be  profitably  oper- 


son.     People    v.   Union    Trust    Co.   L,jc.A.    ated  as  such,  and  not  a  well  producing  oil 
1915D,  450,  99  N.  E.  37 f  255  III  10^  '  I  in  large  quantities  and  some  gas,  and  oper- 

7.  Qui,  facit  per  ^iLj0,  facit  J  a^.  \  ated  for  many  years  by  lessee  as  an  oil 
Tucker  v.  Mobile  ^nfl^' -rf  Asso  vC*  Jk,  well,  without  demand  for  gas  rental  by 
1915D,  1167,  68  So.  4,  .  ^'^V  — •      '  -^i*'"^  (  lessor.    Prichard  v.  Freeland  Oil  Co.  L.RA. 

8.  Res  ipsa  JojuU^  ^  {Tonhy  \  1915D,  1186,  84  S.  E.  945,  —  W.  Va.  —. 
ed  Drug  Company,  l,h^y.^p  ^  ►  ,,  /^^  }  (Annotated) 
E.  975,  218  Um.  m^^A,t^^         ^'J  ,/^W^  L 
UR.AJ916D.            •  '^                      t/"        ^ 


2.  The  fact  that  some  gas  is  found  in 
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one  or  more  of  tlie  sands  penetrated  in  drill- 
ing an  oil  well,  and  is  afterward  run  from 
the  casing  head  into  a  gas  line  from  wells 
on  an  adjoining  lease  operated  by  the  same 
lessee,  and  the  gas  from  all  utilized  in  op- 
erating the  wells  on  both  properties,  accord- 
ing to  a  custom  prevailing  among  oil  oper- 
ators, does  not  render  the  lessee  in  such 
lease  liable  to  the  lessor  for  annual  gas 
rentals  provided  for  in  such  lease.  Prich- 
ard  V.  Freeland  Oil  Co.  L.R.A.1916D,  1186, 
84  S.  E.  045,  —  W.  Va.  — . 

MINORITY  STOCKHOLDKRS. 

Rights  of,  see  Corporations,  14-23. 

MISTAKE. 

Parol  evidence  as  to,  see  Evidence,  23. 
In  name,  see  Name. 

MONOPOIiY  AND  COMBINATIONS. 

In  collection  of  garbage,  see  Constitu- 
tional Law,  3,  8;  Municipal  Corpo- 
rations, 10. 

Contracts  between  two  persons  in  re- 
straint of  trade,  see  Contracts,  7. 

MOOT  QUESTION. 

See  Courts,  2. 

MORTALITY  TABLES. 

{See  Life  Tables. 

MORTGAGE. 

As  'to    chattel   mortgage,   see   Chattel 

Mortgage, 
EfTect  of,  on  insurance,  see  Insiu-ance, 

10. 
Priority  of  mortgage  lien  to  lien  of  one 

paying  taxes  on  the  property,  see 

Subrogation. 

Taxes. 

1.  A  mortgagee  who  is  authorized  by 
the  mortgage  to  pay  taxes  which  have  been 
allowed  by  the  mortgagor  to  become  delin- 
quent may  pay  a  tax  after  its  delinquency 
and  without  actual  notice  of  its  invalidity, 
although  the  assessment  is  fatally  defec- 
tive, since,  the  land  being  subject  to  tax- 
ation, the  payment  made  by  the  mort- 
gagee discharged  it  from  liability  for  tax- 
ation for  that  year,  while  otherwise  it 
would  have  been  subject  to  reassessment 
and  retaxation,  and  therefore  the  security 
of  the  mortgage  was  preserved.  Farmers* 
Security  Bank  v.  Martin,  L.R.A.1915D,  432, 
150  N.  \V.  672,  —  N.  D.  — . 
Satisfaction;  release. 

2.  Tlie  marriage  to  the  mortgagee  of 
one  who  has  executed  a  mortgage  on  her 
real  estate  to  secure  repayment  of  a  loan, 
from  him  does  not  extinguish  the  debts  un- 
der constitutional  and  statutory  provisions 
making  the  property  of  a  married  woman 
her  separate  estate,  which  she  may  transfer, 
and  giving  her  the  power  to  carry  on  busi- 
ness and  sue  and  be  sued.  M^Kie  v.  McEie, 
L.R.A.1916D,  1126,  172  S.  W.  891,  —  Ark. 
— .  (Annotated) 

Enforcement. 

Matters   concluded   by    foreclosure    de- 
cree, see  Judgment,  2. 
L.R.A.1915D, 


3.  A  mortgagor  who  has  allowed  taxes 
on  the  mortgaged  land  to  become  delinquent 
cannot  defend  a  foreclosure  action  brought 
by  the  mortgagee,  who  has  paid  the  taxes 
and  declared  the  entire  debt  due  under  the 
terms  of  the  mortgage,  on  the  ground  that 
the  taxes  thus  paid  were  invalid.  Farmers' 
Security  Bank  v.  Martin,  UEULISIW,  439» 
160  N.  W.  672,  —  N.  D.  — .  (Annotated) 
Bedemptlcm* 

Impairment  of  obligations  by  statute 
as  to  recording  notice  of  redemp- 
tion, see  Constitutional  Law,  20. 

4.  A  certificate  of  redemption  issued  by 
the  sheriff  to  the  owner  of  mortgaged  prem- 
ises which  had  been  foreclosed  is  not  valid 
as  against  a  purchaser  for  value  of  the 
sheriff's  certificate  issued  to  the  mortgagees 
who  had  purchased  at  their  foreclosure 
salC)  where  the  certificate  of  redemption 
was  wrongfully  issued,  in  thai  certain  taxes 
and  liens  which  were.Beoessary  to  the  re- 
demption were  not  paid  by  the  owikers. 
Ueitsch  v.  Minneapolis  Threshing  Mach.  Co. 
L.R.A.1915D,  348,  160  N.  \V.  467,  29  N.  D. 
94. 

MOTIONS  AND  ORDERS. 

To  quash  return  in  contempt  proceed- 
ing, see  Contempt,  6. 

MOTIVE. 

Of  stockhold^  desiring  to  inspect  books, 
see  Corporations,  24. 

MOTOR  VEHICIjES. 

See  Automobiles.    , 

MUliTIPIiE  STR17CTI7RX:8. 

Effect  of  covenant  to  prevent  erection 
of,  see  Covenants  and  Conditions, 
2. 

MUNICIPAIj  CORPORATIONS. 

License  by,  see  License, 

Duty    as    to    parks,    see    Parks    and 

Squares.  *   ' 

Joinder  of  parties  in  action  against,  see 

Parties,  8. 
Exemption    of    mnilicipal    waterworks 

from  taxation,  see  Taxes,  2. 

I 

Powers  and  liabiUttes  generally. 

1.  One  who  deals  with  a  municipality 
does  BO  with  notice  of  the  limitation  gm  its 
or  its  agent's  powers.  Re  Afton,  LJRJL 
1916D,  978,  144  Pac.  184,  43  Okla.  720. 

2.  A  municipal  corporation  incurs  no 
obligation,  legal,  moral,  or  equitable,  with 
respect  to  the  costs  and  attorneys'  fees  in 
a  suit  instituted  by  the  state  to  forfeit  the 
charter  of  a  private  corporation  and  to 
withdraw  a  monopolistic  franchise  which  it 
had  granted,  the  holder  of  which  it 
found  violating  the  terms  of  the  grant  and 
using  the  franchise  for  ,  the  oppression  of 
those  whom  it  was  intended  to  benefit,  even 
though,  as  a  result  of  the  suit,  the  munic- 
ipal corporation  obtained  without  expense 
a  privilege  (of  establishing  a  water,,  sewer- 
age, and  drainage  system)  for  which  other- 
wise,   in    expropriating    the    franchise    in 
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question,  it  would  have  had  to  pay  heavily. 
Forman  ▼.  Sewerage  and  Water  Board 
LJtJL.1915D,  987,  66  So.  351,  136  La.  1031. 
Legislative  control  over. 

3.  The  legiBlatnre  may  compel  a  munic- 
ipal corporation  to  pay  a  debt  which  is 
equitable  in  character,  though  not  binding 
in  law,  but  it  haa  no  power  to  compel  such 
a  corporation  to  pay  a  claim  which  it  is 
under  no  obligation  to  pay,  moral  or  equi- 
table; and  the  less  so  where  the  issue  of 
obligation  vel  non  has  been  finally  decided 
between  the  parties,  by  a  court  of  last  re- 
sort, and  where  the  fund  irom  which  the 
payment  is  claimed  has  been  placed,  by  the 
Constitution,  imder  a  particular  control, 
and  dedicated  to  particiuar  uses,  which  do 
not  include  the  payment  of  the  claim  in 
question.  Forman  v.  Sewerage  and  Water 
Board,  L.R.A.1916D,  927,  66  So.  351,  135 
La.  1031.  (Annotated) 
Delegation  of  power. 

4.  A  provision  in  a  municipal  ordi- 
nance requiring  consent  of  neighboring  prop- 
erty owners  to  the  erection  of  nonfireproof 
buildings  within  fire  limits  is  invalid  as  a 
delegation  of  the  legislative  power  of  the 
municipality  to  such  property  owners. 
Hays  V.  Poplar  Bluff,  L.R.A1916D,  595,  173 
S.  W.  676,  —  Mo.  — -. 

Ordinances. 

Regulations  as  to  building,  see  Build- 
ings. 

Sufficiency  of  proof  of  violation  of  or- 
dinance, see  Evidence,  48. 

Injunction  against  enforcement  of  or- 
dinance, see  Injunction,  1,  4. 

Right  to  jury  in  proceedings  to  enjoin 
violation  of  ordinance,  see  Jury,  2. 

Negligence  in  violating  ordinance  en- 
acted as  a  sanitary  measure,  see 
Negligence,  1. 

As  to  denying  equal  protection  of  the 
laws  and  abridging,  privileges  and 
immunities,  see  Constitutional 
Law,  2,  3. 

Denial  of  due  process  of  law  or  prop- 
erty rights  by,  see  Constitutional 
Law,  8,  14. 

Evidence  of  violation  of  ordinance  to 
show  negligence,  see  Evidence,  36. 

5.  A  provision  in  an  ordinance  estab- 
lishing fire  limits  within  which  buildings 
composed  of  combustible  materials  cannot 
be  erected,  which  permits  the  mayor  and 
coimcil  to  permit  such  buildings  within  the 
prohibited  limits,  cannot  be  eliminated,  so 
as  to  permit  the  ordinance  to  be  enforced 
as  an  absolute  prohibition  of  such  build- 
ings. Hays  V.  Poplar  Bluff,  L.R.A.1915D, 
595,  173  S,  W.  676,  —  Mo.  — . 

6.  One  seeking  to  locate  a  public  gar- 
age near  a  church  cannot  attack  the  ordi- 
nance forbidding  it  because  it  also  forbids 
such  location  near  a  public  school  without 
forbidding  it  near  a  private  one.  people 
ex  rel.  Busching  v.  EricBson,  L.R.^^  ia25D, 
e07,  105  N.  E.  315,  26^  Jll  368. 

7.  A  police  ordin^j^ce  passed  by  ^  t^^- 


People  ex  rel.  Busching  v.  Ericsson,  L.R.A. 
1915D,  607,  105  N.  £.  315,  263  111.  368. 

8.  A  city  ordinance  which,  in  effect, 
prohibits  one  who  owns  and  operates  a 
machine  shop  from  using  the  streets  in 
bringing  and  taking  traction  engines  and 
heavy  vehicles  to  and  from  his  shop,  and 
thereby  arbitrarily  deprives  him  of  an  op- 
portunity to  carry  on  his  business,  is  un- 
reasonable and  void.  Brown  v.  Nichols, 
LJ(JL.1915D,  827,  145  Pac.  561,  93  Kan. 
737. 

9.  A  mimicipality  which  hajs  not  re- 
served, in  granting  a  street  railway  fran- 
chise, the  right  to  create  liability  to  indi- 
viduals for  injuries  arising  from  its  acts, 
cannot,  by  enacting  an  ordinance  giving 
mail  carriers  a  right  of  way  in  the  street 
superior  to  street  cars,  create  a  right  of 
action  in  favor  of  a  mail  carrier  for  in- 
juries due  to  a  breach  of  the  ordinance  by 
the  railway  company.  Bain  v.  Fort  Smith 
Light  &  Traction  Co.  L.R.A.1915D,  1081,  172 
S.  W.  843,  —  Ark.  —.  (Annotated) 

IQ.  An  ordinance  limiting  the  collec- 
tion of  garbage  in  the  city  to  one  licensed 
collector  is  not  void  for  unreasonableness. 
Rochester  v.  Gutberlett,  LJt.A.1915D,  909, 
105  N.  E.  648,  211  N.  Y.  309.  (Annotated) 
11.  No  constitutional  property  rights 
are  interfered  with,  even  with  respect  to 
existing  plants,  by  forbidding  the  issuance 
of  any  garage  permit  allowing  the  storage 
of  volatile  inflammable  oil,  for  a  building 
within  a  prescribed  distance  of  any  school, 
place  of  public  amusement,  or  assembly, 
tenement  nouse,  or  hotel.  Re  Mcintosh, 
L.RJ1.1915D,  603,  105  N.  E.  414,  211  N.  Y. 
265.  (Annotated) 

12.  A  municipal  ordinance  giving  wagons 
carrying  United  States  mail  the  right  of 
way  in  the  street  superior  to  street  cars  is 
to  be  enforced  merely  by  fine  for  its  viola- 
tion, and  not  by  private  action  by  a  mail 
carrier  injured  by  its  nonobservaace.  Bain 
V.  Fort  Smith  Light  &  Traction  Co.  L.R.A 
1916D,  1091,  172  S.  W,  843,  —  Ark.  —-. 
Borrowing:  money;  indebtedness. 

13.  Indebtedness  of  a  town,  which  un- 
der the  Constitution  can  be  contracted  only 
by  the  assent  ol  three  fifths  of  the  voters 
thereof,  which  was  actually  contracted  with- 
out such  assent,  cannot  thereafter  be  rati- 
fied by  the  voters  so  as  to  make  it  a  valid 
obligation  of  the  town.  Re  Afton,  L.R.A. 
1915D,  978,  144  Pac.  184,  43  Okla.  720. 

14.  Section   1,  chap.   116,  p.  244,  Sees. 
Laws  of  Okla.  1910,  authorizing  a  court  to 
validate  warrants  issued  for  debts  in  excess 
of   the   annual   revenue   and    income   of   a 
city   or    incorporated   town,   is   in    confiict 
with  §  26,  art.  10,  of  the  Constitution,  pro- 
viding that  the  indebtedness  of  a  city  or 
incorporated  town  shall  not  in  any  manner 
or  for  any  purpose  exceed  in  any  year  the 
income  and  revenue  provided  for  such  year, 
without  consent  of  three  fifths  of  the  voters 
thereof.     Re  Afton,  L.RJ1.1915D,  978,  144 
Pac.  184,  43  Okla.  720. 
1  Liability  for  damages. 
'         Liability  for  defects  or  obstructions  in 
*  street^  see  Highways,  3-6. 
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15.  A  municipal  corporation  is  not 
liable  for  Injury  to  a  child  by  negligent  use 
by  other  children  of  a  swing  on  a  park 
playground  which  it  maintains  for  the  pub- 
lic "  welfare,  and  for  the  maintenance  of 
order  in  wliich  it  assigns  policemen,  al- 
though lack  of  care  on  the  part  of  munic- 
ipal employees  may  have  contributed  to 
the  injury.  Nashville  v.  Bums,  L.RA. 
1816D,  1108,  174  S.  W.  1111,  131  Tenn.  281. 

16.  A  notice  given  by  a  parent  of  a 
claim  for  injuries  sustained  by  his  minor 
child,  which  contains  the  essential  infor- 
mation required  by  the  statute,  is  sufficient, 
although  it  fails  to  state  specifically  that 
the  parent  claims  damages  on  his  own  ac- 
count and  also  as  the  statutory  representa- 
tive of  his  child,  and  fails  to  make  an  ap- 
portionment between  the  two  of  the  amount 
claimed.  Ackeret  v.  Minneapolis,  LJtAu 
1916D,  1111,  151  N.  W.  976,  129  Minn.  190, 

MURDER. 

See  Homicide. 

MUTILATION. 

Revocation  of  will  by,  see  Wills,  2. 

MUTUAL  INSURANCE   COMPANY. 

See  Insurance. 

NAME. 

Effect  of  mistake  in  name  on  records 
on  liability  of  abstracter,  see  Ab- 
stracts. 

As  to  tradename,  see  Tradename. 

NATURAL  GAS. 

In  mines,  see  Mines. 

NECESSARIES. 

Wife's  liability  for,  see  Husband  and 
Wife,  2. 

NEGATIVE. 

Negation  of  defenses  or  exceptions  in 
indictment,  see  Indictment,  etc.  2. 

NEGLIGENCE. 

Of  abstracter,  see  Abstracts. 

In  use  of  automobile,  see  Automobiles, 

3-7. 
Of  owner  of  bathing  resort,  see  Bath- 
ing Resorts. 
In  blasting,  see  Blasting. 
Of  carrier  or  passenger,  see   Carriers. 
Measure    of    damages    for    negligence 

causing  personal  injury  or  death, 

see  Damages,  5. 
As  to  electricity,  see  Electricity. 
As  to  elevators,  see  Elevators. 
Presumption   and   burden   of   proof  as 

to,  see  Evidence,  14-18. 
Evidence  of  custom  as  to,  see  Evidence, 

32. 
Relevancy  of  evidence  as  to,  generally, 

see  Evidence,  34-36. 
Violation  of  ordinance  as  evidence  of, 

see  Evidence,  36. 
Sufficiency  of  proof  of,  see  Evidence,  45. 
As  to  gas,  see  Gas. 
L.R.A.1916D. 


As  to  highway,  see  Highways. 

As  to  negligent  homicide,  see  Homi- 
cide. 

Of  hospital,  see  Hospitals. 

Of  master  or  servant,  see  Master  and 
Servants 

Of  municipal  corporation,  see  Munic- 
ipal Corporations,  15,  16. 

Proximate  cause  of  injury  by,  see  Proxi- 
mate Cause. 

Of  railroad,  see  Railroads. 

In  operation  of  street  railway,  see 
Street  Railways. 

As  question  for  jury,  see  Trial,  4,  5. 

Instructions  as  to,  see  Trial,  12,  13. 

Of  warehouseman,  see   Warehousemen. 

Of  irrigation  company,  see  Waters,  2, 
3. 

1.  The  fact  that  an  ordinance  requiring 
the  proprietor  of  a  business  house  to  keep 
a  covered  garbage  can  outside  his  place  of 
business,  in  which  to  place  all  refuse.,  gar- 
bage, and  trash,  to  be  called  for  by  the 
proper  city  officers,  was  enacted  as  a  sani- 
tary measure,  does  not  prevent  the  placing 
of  trash  and  loose  sheets  of  paper  in  front 
of  a  business  place  from  being  held  negli- 
gence as  a  matter  of  fact,  although  it  may 
prevent  it  from  being  held  negligence  -per  «e. 
Bowen  v.  Smith-Hall  Grocery  Co.  L.RA. 
1915D,  617,  82  S.  E.  23,  141  Ga.  721. 
Injuries  to  children;  dangerous  attrac- 
tions. 

2.  The  act  of  coupling  two  wagons 
together,  and  thus  driving  them  on  the 
street  without  a  guard  or  outlook  on  or 
about  the  rear  wagon  in  order  to  warn 
children  who  might  attempt  to  climb  there- 
on, does  not  of  itself  constitute  negligence  on 
the  part  of  the  owner  of  the  wagon,  so  as 
to  render  him  liable  in  damages  for  the 
death  of  a  child  who  climbed  on  the  con- 
necting pole,  from  which  he  afterward  fell, 
and  was  run  over  by  the  rear  wagon,  the 
doctrine  of  the  "Turntable  Cases"  not  being 
applicable  to  such  facts.  Zigman  v.  Beebe 
&  Runyan  Furniture  Co.  L.R.A.1916D,  536, 
151  N.  W.  166,  97  Xeb.  689. 

3.  A  railroad  company  which  maintains 
without  barriers  an  inclined  retaining  wall 
with  a  wide,  smooth  top,  along  the  side  of 
a  viaduct  lawfully  constructed  over  a  city 
street,  is  not,  although  the  top  is  some  dis- 
tance from  the  surface  of  the  street,  liable 
for  injury  to  a  child  who  climbs  upon  the 
wall  and  falls  off  onto  the  street,  upon  the 
theory  of  attractive  nuisance.  Coon  v.  Ken- 
tucky &  I.  Terminal  R.  Co.  L.R.A.1915D, 
160,  173  S.  W.  325,  —  Ky.  — . 

( Annotated ) 

4.  A  mill  owner  is  negligent  in  permit- 
ting a  fence  inclosing  a  reservoir  with  per- 
pendicular sides,  and  filled  with  7  to  8  feet 
of  water,  to  the  top  of  which  a  sloping 
embankment  leads  on  the  outside,  to  become 
dilapidated,  when  the  reservoir  adjoins  the 
playground  of  the  children  of  the  mill  opera- 
tives, so  as  to  be  liable  for  the  deatli  of  a 
five-year-old  bov  who,  while  at  play,  crawla 
through  the  fence  for  a  drink  and  is 
drowned.     Starling  v.  Selma  Cotton  Mills, 
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L.R.A.1915D,  850,  84  S.  E.  388,  168  3^.  C. 

229. 

Contributory. 

Of  person  injured  by  automobile,  see 
Automobiles,  8. 

Of  bank  depositor  as  to  forged  cbeeks, 
see  Banks,  4. 

Effect  of  contributory  negligence  of 
shipper  on  carrier's  liability  for 
loss  of  or  damage  to  goods,  see 
Carriers,  8,  10,  11. 

On  street  car  tracks,  see  Street  Rail- 
ways. 

Failure  to  give  requisite  instruction  as 
to  contributory  negligence,  see 
Trial,  10. 

r. 

NEGOTIABIIilTY. 

Of  note,  see  Bills  and  Notes,  1. 

NGOOTIABI/E  INSTRUMENTS. 

See  Bills  and  Notee. 

NEW  TRIAIi. 

Effect  of  appeal  from  judgment  refusing 
second  new  trial  to  bring  before  ap- 
pellate court  order  granting  the 
first  new  trial,  see  Appeal  and  Er- 
ror, 8. 

Review  of  discretion  as  to,  see  Appeal 
and  Error,  11,  12. 

Waiver  of  errdr  giving  right  to,  see 
Appeal  and  Enor,  XI, 

1.  Withdrawing  from  the  jury  the  ques- 
tion whether  or  not  defendant  in  ah  action 
to  recover  damages  for  injuries  inflicted  by 
a  moving  automobile  was  exceeding  the 
speed  limit  is  ground  for  new  trial  at  the 
instance  of  plaintiff,  whose  award  of  com- 
pensatory damages  was  small,  even  though 
he  was  found  to  be  guilty  of  contributory 
negligence,  since  the  withdrawal  of  such -is- 
sue would  deprive  plaintiff  of  the  benefit 
of  evidence  in  support  of  it  in  determining 
the  question  of  his  negligence.  Ludke  v. 
Burck,  L.R.A.1915D,  968,  162  N.  W.  190,  160 
Wis.  440. 

2.  A  writen  answer  to  a  written  ques- 
tion sent  by  a  jury  which  has  retired,  to  the 
judge,  who  is  waiting  in  the  lobby  of  the 
court  to  receive  the  verdict,  without  requir- 
ing the  attendance  in  court  of  the  parties 
and  their  counsel,  is,  although  the  answer  is 
accompanied  by  a  statement  that  the  ques- 
tion and  answer  are  immaterial,  ground 
for  new  trial,  where  the  nature  of  the-  com- 
munication is  never  disclosed  to  the  contend- 
ing party,  notwithstanding  a  statute  re- 
quiring errors  relating  to  pleading  and 
procedure  to  be  disregarded  which  do  not  in^ 
juriously  affect  the  substantial  rights  of  the 
parties.  Lewis  v.  Lewis,  L.R.A.1915D,  719, 
107  N.  E.  970,  220  Mass.  364.     (Annotated) 

3.  Where  a  motion  for  new  trial  is 
made  by  one  convicted  of  murder,  veith 
knowledge  of  the  fact  that  the  verdict  ^^^ 
rendered  in  his  absen^^  and  such  jn(7tiori 
does  not  contain  th^*  Jg^t  as  grouh/l  f^^^ 
new  trial,  though  it  ^^  recited  the.  v.  it 
is  too  late,  after  th^  ^^^tion  for  ti  ^^^^^t&l 
has  been  denied  an^  ,^   wdgment^^  ^     4B<i 


set  aside  the  verdict  on  the  ground  of  such 
absence.  Frank  v.  State,  L.R.A.1915D,  817, 
83  S.  E.  645,  142  Ga.  741. 

4.  Upon  the  question  whether  or  not  a 
juror  was  so  biased  against  accused  as  to 
justify  setting  aside  a  verdict  against  him, 
his  affidavit  to  the  effect  that  he  used  his 
influence  to  reduce  the  punishment  fixed  by 
the  jury  is  admissible.  Brannon  v.  Com. 
L.R.A.1915D,  569,  172  S.  W.  703,  162  Ky. 
350. 

NOMINAL  DAMAGES. 

See  Damages,  1. 

NONCLAIMS. 

Statute  of,  see  Executors  and  Adminis- 
trators, 6. 

NONRESIDENTS. 

Judgment  against,  see  Attachment. 

NOTICE. 

To  attorney  before  disbarment,  see  At- 
torneys,  3. 

Imputing  to  officer  knowledge  of  cor- 
poration, see  Bills  and  Notes,  4. 

Of  redemption,  see  Constitutional  Law, 
20. 

Allegation  as  to,  in  indictment,  see  In- 
dictment, etc.,  1. 

Of  loss  or  death,  see  Insurance,  21. 

Of  limitation  upon  powers  of  munici- 
pality, see  Municipal  Corporations, 
1. 

To  <;ity  of  claim,  see  Municipal  Corpora- 
tions, 16. 

A  director  of  an  industrial  corpora- 
tion is  charseable  with  knowledge  of  every- 
thing it  is  his  duty  to  know  concerning  com- 
mercial paper  belonging  to  the  corporation, 
which  he  undertakes,  as  a  director,  to  sell, 
Hardin  v.  Dale,  L.R.A.1915D,  1099,  146  Pac 
717,  —  Okla.  — . 

NURSE. 

Liability  for  n^Ugence  of,  see  Hospi- 
tals, 1,  3;  Physicians  and  Sur- 
geons. 

OBJECTIONS. 

To  raise  questions  on  appeal,  see  Ap- 
peal and  Error,  6,  7. 

OBSTRUCTION. 

Of  highway,  see  Highways,  1. 

OFFER. 

In  general,  see  Contracts,  1,  2. 

OFFICERS. 

Bonds  of,  see  Bonds. 

Of  corporation,  see  Corporations,  7-10. 

Presumption  and  burden  of  proof  as  to 

acts  of,  see  Evidence,  19. 
Liability   for   false   imprisonment,    see 

False  Imprisonment,  1. 
Injimction  against,  see  Injunction. 
Judges,  see  Judges. 
Liability   of    officer    making   levy,   see 

Levy  and  Seizure. 
Mandamus  to,  see  Mandamus. 
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OUi. 

As  to  oil  in  mines  generally,  see  Hines. 

OPINION. 

As  evidence,  see  Evidence,  24,  25. 

OPTION. 

Option  contract  generally,  see  Con- 
tracts, 1,  2. 

ORDINANCES. 

In  general,  see  Municipal  Corporations, 
5-12. 

OWNERSHIP. 

Of  property  insured,  see  Insurance,  S- 
10. 

Jurisdiction  of  Railway  Commission 
over  question  of,  see  Public  Serv- 
ice Commissions,  1. 

PARENT  AND  CHILD. 

Action  by  father  for  loss  of  services  of 
minor  child,  see  Husband  and  Wife, 
4. 

Sufficiency  of  notice  by  parent  to  city 
of  claim  for  injury  to  child,  see 
Municipal   Corporations,   16. 

PARKS  AND  SQUARES. 

Maintenance  and  care  of,  by  municipal- 
ity in  governmental  capacity,  see 
Highways,  4. 

A  city  that  contracts  and  maintains 
walks  and  footpaths  in  its  parks,  which  are 
used  as  thoroughfares  in  passing  from  one 
part  of  the  city  to  another,  is  liable  for 
injuries  resulting  from  dangerous  conditions 
in  such  walks  caused  by  the  negligence  of 
its  employees.  Ackeret  v.  Minneapolis, 
L.R.A.1915D,  1111, 151  N.  W.  976, 129  Minn. 
190. 

PAROL  EVIDENCE. 

See  Evidence,  23. 

PARTIAL  INVALIDITY. 

Of  ordinance,  see  Municipal  Corpora- 
tions, 6. 

PARTIES. 

To  criminal  offense,  see  Criminal  Law. 
1. 

PlaintifTs. 

Action  by  stockholder  of  corporation, 

see  Corporations,  15-23. 
Husband,  see  Husband  and  Wife,  4-6. 
Who  may  question  validity  of  ordinance, 

see  Municipal  Corporations,  6. 
Private   action    for   violation   of   ordi- 
nance, see  Municipal  Corporations, 
9,  12. 
Who  mav  question  validity  of  statute, 

see  Statutes,  2. 
1,  One  who  has  sold  and  received  pay- 
ment for  goods  deposited  in  a  warehouse 
and  identified  so  that  the  title  has  passed 
cannot  hold  the  warehouseman  liable  for 
negligently  permitting  the  property  to  be 
injured.  Hecht  v.  Boston  Wharf  Co.  LJR.A. 
1915D,  726,  107  N.  E.  990,  220  Mass.  897. 
I..R.A.1915D. 


2.  One  leasing  land  under  a  ditch  con- 
structed by  a  mutual  irrigation  ditch  com- 
pany, from  a  holder  of  shares  in  the  com- 
pany, by  an  instrument  providing  that  he 
will  accept  as  full  water  right  for  said  land 
a  definite  fraction  of  the  water  right  held 
by  the  lessor,  is  in  such  privity  with  the 
ditch  company  as  to  enable  him  to  maintain 
an  action  against  it  for  negligent  failure 
to  maintain  the  ditch,  in  consequence  of 
which  he  is  deprived  of  the  water  to  which 
he  is  entitled,  to  his  injury.  Berg  v.  Ya- 
kima Valley  Canal  Co.  L.R.A.1915D,  892, 
146  Pac.  619,  —  Wash.  — . 

3.  A  consumer  may  maintain  an  action 
to  enforce  the  rates  provided  in  a  contract 
between  a  municipal  corporation  and  a  cor- 
poration for  supplying  water  to  the  inhab- 
itants. Walton  V.  Proutt,  L.RJL.1915D,  917^ 
174  S.  W.  1162,  —  Ark.  — . 

(Annotated) 

4.  State  election  officials  are  not  within 
the  operation  of  a  statute  permitting  a  tax- 
payer's action  to  prevent  waste  of  funds  of 
a  county,  town,  city,  or  incorporated  village 
to  be  maintained  against  any  officer  there- 
of, or  any  agent,  commissioner,  or  other  per- 
son acting  in  its  behalf,  or  to  prevent  an 
illegal  official  act  on  the  part  of  officers, 
agents,  commissioners,  or  other  persons  act- 
ing for  any  county,  town,  village,  or  mu- 
nicipal corporation.  Sohieffelin  v.  Komfort, 
L.R.A.1915b,  485,  106  N.  £.  675,  212  N.  Y. 
520. 

5.  A  court  has  authority  to  determine 
the  constitutionality  of  acts  of  the  legis- 
lature only  in  proceedings  by  a  person  whose 
special,  peculiar,  personal  rights  are  af- 
fected thereby,  and  cannot,  therefore,  at  the 
instance  of  a  taxpayer,  pass  upon  the  con- 
stitutionality of  the  act  of  the  legislature 
in  providing  for  a  revision  of  the  Constitu- 
tion. Schieffelin  v.  Komfort,  L.R^.1915Dy 
485,  106  N.  E.  676,  212  N.  Y.  620. 

6.  An  individual  taxpayer  cannot  main- 
tain a  suit  in  equity  to  determine  the  re- 
sult of  an  election  at  which  the  question 
was  submitted  to  the  voters  whether  or  not 
a  constitutional  convention  should  be  held. 
Schieflfelin  v.  Komfort,  L.R.A.1915D,  485, 
106  N.  E.  676,  212  N.  Y.  620. 

7.  A  citizen  and  taxpayer  of  a  state  has 
no  standing  as  such  to  contest  the  expendi- 
ture of  funds  under  an  alleged  unconstitu- 
tional statute.  Sutton  v.  Buie,  L.R^.1915D, 
178,  66  So.  956,  —  La.  — . 

(Annotated) 

8.  Where  an  owner  of  a  city  lot  makes 
a  contract  of  sale,  and,  upon  payment  of  a 
part  of  the  purchase  money,  executes  a  bond 
for  title,  and  places  the  purchaser  in  posses- 
sion, the  obligor  and  the  obligee  are  proper 
parties  in  a  suit  against  the  city  to  enjoin 
an  illegal  interference  with  the  posses- 
sion of  the  property.  Carey  v.  Atlanta, 
L.R.A.I915D,  684,  84  S.  E.  456,  —  Ga.  — . 
Defendants. 

In  action  to  enforce  lien  for  compensa- 
tion to  abutting  owner  for  location 
of  railroad  in  street  against  proper- 
ty in  hands  of  successor,  see  High- 
ways, 2. 
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In  mandamuB  proceeding,  Bee  Maada- 
mus,  2. 

9.  A  corporation  iaeuing  stock  is  not  a 
neceseary  party  to  a  suit  by  stockholders  in 
another  corporation  which  owns  such  stock, 
to  compel  the  latter  to  place  the  title  to 
the  stock  in  its  own  name.  Hyams  v.  Old 
Dominion  Go.  LJLA.1915D,  1188,  93  Ati. 
747,  —  Me.  — . 

PARTNERSHIP. 

Doing  of  business  by,  under  assumed 
name,  see  Tradename,  2,  3. 

PASSENGER  CARRIERS. 

See  Carriers. 

PATIENT. 

In  hospital,  see  Hospitals. 

PATMENT. 

Recovery  of,  see  Assumpsit.       • 
Subrogation  for,  see  Subrogation. 

Under  an  application  to  a  banker  for 
a  loan  to  be  paid  to  a  specified  agent, 
another  banker,  to  whom  the  application  is 
forwarded,  does  not  complete  the  loan  so 
as  to  be  entitled  to  the  note  and  mortgage 
given  to  secure  repayment  by  paying  the 
money  to  the  banker  to  whom  the  applica- 
tion was  originally  directed.  Shade  v. 
Hayes,  LJ{J1.1915D,  971,  161  N.  W.  42,  — 
S.  D.  — . 

PEDIGREE. 

Evidence  of,  see  Evidence,  20. 

PENALTIES. 

For  violation  of  hours  of  service  act, 

see  Evidence,  5. 
Sufficiency  of  proof  in  action  to  recover, 

see  Evidence,  48. 

PERMIT. 

For  building,  see  Constitutional  Law,  2. 

PERSONAL   INJURIES. 

To  passenger,  see  Carriers. 

Measure  of  damages  for,  see  Damages, 
6. 

Evidence  of  declarations  as  to,  general- 
ly, see  Evidence,  29,  30. 

Resulting  from  fright,  see  Fright. 

By  explosion  of  gas,  see  Gas. 

To  married  woman,  husband's  right  of 
action  for,  see  Husband  and  Wife, 
5. 

To  servant,  see  Master  and  Servant. 

Proximate  cause  of,  see  Proximate 
Cause. 

PERSONAL  PROPERTY. 

Mortgage  on,  see  Chattel  Mortgage. 
Sale  of,  see  Sale. 

PETITION. 

Of  plaintiff,  see  pleading,  3,  4. 


PBTROLEITM. 

In  mineagme^^ 
Ij,R.AA916D.  ^ijf, 


^^Minee. 


PHYSICIANS  AND  SURGEONS. 

Effect  of  wrong  treatment  by,  on  meas- 
ure of  damages  for  personal  injury, 
see  Damages,  6. 

Liability  of  carrier  for  negligence  of 
physician  employed  to  treat  injured 
passenger,  see  Carriers,  1. 

Criminal  liability  for  negligence,  see 
Homicide. 

Sufficiency  of  indictment  for  man- 
slaughter, see  Indictment,  etc.,  1. 

As  to  dentists,  see  Dentists. 

Where  a  patient  in  a  hospital  i£ 
treated  by  a  physician  who  does  not  manage 
or  control  the  hospital,  he  is  not  liable  for 
the  negligence  of  hospital  nurses  or  internes^ 
if  he  had  no  connection  with  any  negligent 
act.  Broz  v.  Omaha  Maternity  &;  G.  H.  Asso. 
L.RJ1.1915D,  334,  148  N.  W.  576,  96  Neb. 
648. 

PLAINTIFF. 

Parties  plaintiff,  see  Parties,  1-8. 

PLAYGROUND. 

Injury  to  child  cm  municipal  play- 
ground,  see  Mimicipal  Corporar 
tions,  15. 

PLEADING. 

Evidence  admissible  under,  see  Evi- 
dence, 50. 

In  criminal  prosecution,  see  Indictment, 
etc. 

In  mandamus  proceeding,  see  Manda- 
mus, 3-6. 

Relief  under  pleadings. 

1.  Recovery  cannot  be  allowed  in  an  ac- 
tion to  compel  directors  of  a  corporation  to 
account  for  salaries  alleged  to  have  been 
illegally  paid  for  years  prior  to  the  time 
claimed  in  the  complaint  or  set  up  in  plain- 
tiff's evidence.  Godley  v.  Crandall  k  Godley 
Co.  L:RJL.1916V,  639,  105  N.  E.  818,  212  N. 
Y.  121. 

Amendments. 

Review  of  discretion  as  to,  see  Appeal 
and  Error,  9. 

2.  Where  it  clearly  appears  that  the 
defendant  was  not  misled,  surprised,  or  in 
any  way  prejudiced  from  maintaining  his 
defense  upon  the  merits,  an  amendment  of 
the  complaint  to  conform  to  the  facts  proved 
should  be  allowed.  French  v.  State  Farm- 
ers' Hail  Ins.  Co.  LJtA.1915D,  766,  151  N. 
W.  7,  29  N.  D.  426. 

Declaration  or  complaint. 

Disbarment  of  attorney  for  malicious 
attack  on  court  in  petition,  see 
Evidence,  43. 

8.  One  cannot  recover  for  aggravation 
of  a  condition  existing  at  the  time  of  a  per- 
sonal injury  due  to  another's  negligence  un- 
less such  condition  and  its  aggravation  are 
pleaded.  Salmi  v.  Columbia  ft  N.  R.  R.  Co. 
L.R.A.1915D,  B34,  146  Pac.  819,  —  Or.  —. 

4.  To  render  directors  of  a  corporation 
personally  liable  for  failure  to  file  a  cer- 
tificate of  payment  of  the  oorpital  stocks  in- 
der  a  statute   compelling  them  to  do   so 
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within  a  certain  time  after  payment  of  the 
last  instalment  of  the  stock  *'&ced  and  lim- 
ited'' by  statute  or  vote  of  the  corporation, 
the  complaint  must  show  that  the  capital 
was  fixed  and  limited,  and  that  the  last 
instalment  had  been  paid.  J.  L.  Mott  Iron 
Works  V.  Arnold,  L.R.A.1915D,  1028,  87  Atl. 
17,  36  R.  I.  456. 
Demurrer. 

Demurrer  to  return  in  mandamus  pro- 
ceeding, see  Mandamus,  3. 

5.  A  petition  alleging  in  substance  that 
the  proprietor  of  a  business  house  whose 
place  of  business  abutted  on  a  much  traveled 
street  in  a  city  placed  on  the  sidewalk  in 
front  of  his  place  of  business,  without  con- 
fining in  a  receptacle,  or  in  any  other  way, 
on  a  day  when  the  wind  was  blowing  sharp- 
ly, a  large  quantity  of  trash  and  loose  sheets 
of  paper,  which  were  naturally  liable  to  be 
blown  about  the  streets  by  even  a  light 
breeze,  and  naturally  and  inevitably  tended 
to  excite  and  frighten  not  only  nervous 
horses,  but  even  quiet  and  steady  ones,  and 
further  alleging  that  the  plaintiff  was  in- 
jured while  driving  two  reasonably  well 
broken,  steady,  and  roadworthy  horses  along 
the  street,  through  their  becoming  fright- 
ened by  papers  from  the  pile  being  blown 
against  their  legs,  sufficiently  allca;cs  neg- 
ligence so  as  to  withstand  a  general  demur- 
rer. Bowen  v.  Smith-Hall  Grocery  Co. 
L.R.A.1915D,  617,  82  S.  E.  23,  141  Ga.  721. 

POLICE. 

Liability   for   false   imprisonment,   see 
False  Imprisonment,  1. 

POLIOE  POWER. 

See   Constitutional   Law,  17,   18;   Mu- 
nicipal Corporations^ 

POLLUTION. 

Of  water,  see  Waters,  1. 

PORTER. 

On  Pullman  car,   injury  to,  see  Car- 
riers, 6. 

POSTOFPICE. 

Ordinance  giving  mail  carrier  right  of 
way   in    street,    see   Evidence,   36; 
"Municipal     Corporations,     9,     12; 
Street  Railways,  1;  Trial,  12. 

POWERS. 

Of  disposal  in  will,  see  Wills,  4. 

PREFERRED  STOCK. 

Dividends  on,  see  Corporations,  25. 

PREJUDICIAL  ERROR. 

See  Appeal  and  Error,  20-26. 

PRESENCE. 

Of  accused,  necessity  of,  see  Criminal 
Law,  2. 

PRESUMPTIONS. 

In  general,  see  Evidence,  4-20. 
LJI.A.1915D. 


PRINCIPAL  AND  AGENT. 

As  to  brokers,  see  Brokers., 

Right  to  inspect  books  of  corporation 
through  agent,  see  Corporations, 
7,  7a. 

Estoppel  of  insurance  company  by 
agett's  mistake,  negligence,  or 
fraud.  Ate  Insurance,  >  20. 

Right  to  discharge  employee,  see  Mas- 
ter and  Servant,  4,  6. 

Notice  of  limitation  on  authority  of 
agent  of  municipality,  see  Munici- 
pal Corporations,  L 

Authority  to  receive  payment,  see  Pay- 
ment. 

PRINCIPAL  AND  SURETY. 

As  to  bonds  generally,  see  BondA. 

A  surety  on  the  bond  of  a  town  treas- 
urer for  a  second  term  who  is  compelled  to 
make  good  money  lost  through  a  deposit 
in  an  insolvent  bank  during  the  first  term 
may  compel  contribution  from  the  surety  on 
the'  bond  covering  such  term.  Yawger  v. 
American  Surety  Co.  LJt.A.1915D,  481,  106 
N.  E.  64,  212  N.  Y.  292.  (Annotated) 

PRIORITY. 

Of  chattel  mortgage,  see  Chattel  Mort- 
gage, 1. 
Of  liens  for  repairs,  see  Liens. 

PRIVATE  ACTION. 

For  obstruction  of  highway,  see  High- 
ways, 1. 

For  violation  of  ordinance,  see  Muinic^ 
ipal  Corporations,  9,  12. 

To  enforce  water  rates,  see  Parties,  3. 

To  enforce  public  right  generally,  see 
Parties,  3-7. 

PRIVILEGED  COMMUNICATIONS. 

Evidence  of,  see  Evidence,  27,  28. 

PROBABLE  CAUSE. 

Instruction  as  to,  see  Appeal  and  Er- 
ror, 23. 

Want  of,  for  prosecution,  see  Malicious 
Prosecution,  1-3. 

Question  for  jury  as  to,  see  Trial,  1,  2. 

PROBATE. 

Appealability  of  probate  decrees,  see 
Appeal  and  Error,  1,  2. 

PROCESS. 

See  Writ  and  Process. 

PROOFS  OF  LOSS. 

By  insured,  see  Trial,  7. 

PROPERTY. 

Guaranty   of   right   of,   see   Constitutional 
Law,  7-16. 

PROSTITUTION. 

Indictment  for  conspiracy  of  woman 
transported  in  violation  of  white 
slave  act»  see  Criminal  Law,  1. 


PROXIMATE  CAUSR-'PUBLIC  WATER  SUPPLY. 
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PROXIMATB  cause:. 

One  who  negligently  places  large 
quantities  of  loose  paper  upon  a  street, 
where  it  will  naturally  be  blown  against 
horses  in  the  street,  with  knowledge  that 
the  wind  is  blowing,  or  in  the  ordinary 
course  of  nature  is  likely  to  blow  while  the 
paper  remains  there,  cannot  claim  that  such 
a  wind  is  an  independent  intervening  cause, 
so  as  to  prevent  his  negligence  from  being 
the  proximate  cause  of  an  injury  to  a  trav- 
eler on  the  street  from  his  horses  becom- 
ing frightened;  especially  where  there  is 
nothing  in  the  case  to  show  that  there  was 
any  unforeseen  or  sudden  wind  of  such  a 
character  as  to  come  within  the  legal  mean- 
ing of  the  expression  ''an  act  of  God." 
Bowen  v.  Smith -Hall  Grocery  Co.  L.R.A. 
1915D,  617,  82  S.  E.  23»  141  Ga.  721. 

PUBLIC  IMPROVEMENTS. 

Cost  of  constructing  and  maintaining 

bridge,  see  Bridges. 
Matters   peculiar   to   drains   and   sew- 
ers, see  Drains  and   Sewers. 
Certiorari    to   review    reassessment    of 

cost  of  improvement,  see  Certiorari. 
Presumption     that    assessments     were 

made  in  proportion  to  benefits,  see 

Evidence,  19. 
Writ  of   review   to  review  facts  upon 

which  assessment  is  based,  see  Ke-. 

view. 

1.  An  assessment  for  a  street  improve- 
ment is  not  invalidated  by  the  fact  that  the 
municipality,  in  making  a  fill  in  the  high- 
way, extended  the  slope  onto  abutting  prop- 
erty without  obtaining  a  right  to  do  so,  and 
thereby  became  a  trespasser,  although  the 
expense  of  the  encroachment  is  included  in 
the  assessment.  Reiff  v.  Portland,  L.R.A. 
1915D,  778,  141  Pac.  167,  142  Pac.  827,  71 
Or.  421.  (Annotated) 

2.  That  a  section  of  street  which  is  to 
be  improved  as  a  whole  contains  a  wooden 
viaduct  which  will  require  a  fill  does  not 
make  the  portions  of  the  improv^nent  on 
either  side  of  It  two  improvements,  requir- 
ing separate  proceedings,  under  a  charter 
providing  that  the  improvement  of  each 
street  or  part  thereof  shall  be  made  under 
a  separate  proceeding.  Reiff  v.  Portland, 
LJt.A.1915D,  772,  141  Pac.  167,  142  Pac. 
827,  71  Or.  421. 

3.  The  objection  that  an  assessment  for 
a  street  improvement  is  yoid  because  a 
portion  of  the  improvement  extended  upon 
private  property  without  acquiring  the 
right,  and  that  it  is  not  made  on  the  theory 
required  by  statute,  may  be  raised  by  review 
of  the  assessment  without  the  necessity  pf 
an  appeal.  Reiff  v.  Portland,  L.R.A.  19151), 
779,  141  Pac.  167,  142  Pac.  827,  71  Qr.  421. 

4.  Where  the  statute  provideg  for  fi^'^g 
objections  to  a  municipal  '^P^ovejjjp-,^  tax- 
payers waive  the  objection  that  tvy  ^j^rate 
portions  of  a  street  ^ere  inclqj^^r  ^^e 
proceeding  by  fdlitii^  to  raiee  tk^  ^^  ^i^Dn 
at  the  time  the  8t^^'^  provi^y^^  m^JSr  v 
Portland,  L.R.AJ9n^jf  rk  Ip^  U^^l 
142  Pac.  827,  71  O^^Pf^'        ^i  f,^ 


5.  Irregularities  or  defects  in  proceed- 
ings for  a  public  improvement,  and  the  as- 
sessment of  benefits  therefor,  which  are  not 
brought  to  the  attention  of  the  court  in  a 
proceeding  to  review  sueh  proceedings,  are 
waived  and  cannot  be  brought  forward  in  a 
proceeding  to  review  a  reassessment  made 
m  accordance  with  the  judgment  entered  on 
such  review.  Reiff  v.  Portland,  L.R.A. 
1915D,  772,  141  Pac.  167,  142  Pac.  827, 
71  Or.  421. 

6.  The  cost  of  extending  a  fill  for  a 
street  improvement  over  onto  adjoining 
property    cannot   be   assessed    against   the 

?iroperty  benefited  by  the  improvement  so 
ar  as  it  is  in  excess  of  the  cost  of  a  proper 
retaining  wall.  Reiff  v.  Portland,  L.R.A. 
1915D,  772,  141  Pac.  167,  142  Pac.  827,  71 
Or.  421. 


h.R.AA915D. 
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PUBLIC  MONEYS. 

Assumpsit  for,  see  Assumpsit,  2. 
Loss  of,  by  bank  failure,  see  Banks. 
Who  may  maintain  action  to  prevent 
waste  of,  see  Parties,  4,  7. 


PUBLIC  PROPERTY. 

Exemption  of,  from  taxation,  see  Taxes, 
2. 


PUBLIC  RIGHT. 

Who  may  maintain  action  to  protect, 
see  Parties,  3-7. 

PUBLIC  SCHOOLS. 

See  Schools. 


PUBLIC  SERVICE  COMMISSION. 

Who  may  question  validity  of  statute 
conferring  powers  upon,  see  Action 
or  Suit,  2. 

Authority  as  to  depots,  see  Carriers, 
14-22. 

Presumption  in  support  of  order  of,  see 
Evidence,  4. 

Regulation  of  water  rates  by,  see  Wa- 
ters, 6. 

1.  A  question  as  to  the  ownership  of  an 
irrigation  canal  is  one  over  which  the  Rail- 
way Commission  has  no  jurisdiction.  Mc- 
Cook  Irrigation  &  W.  P.  Co.  v.  Burtless, 
L.R.A.1915D,  1205,  162  N.  W.  334,  P.  U.  R. 
1915C,  587,  —  Neb  — . 

2.  An  order  of  a  Railroad  Commission 
requiring  construction  of  a  union  railroad 
station  under  authority  of  a  statute  requir- 
ing   railroads    to    maintain    such    stations 
when  the  necessities  of  the  case  demand  it, 
commensurate  with  the  business  and  reve- 
nues of  the  company,  will  be  accepted  by  the 
court,  in  the  absence  of  evidence  to  the  con- 
trary, as  a  finding  that  the  situation  jus- 
tifies it.    Railroad  Commission  v.  Alabama 
G.  S.  R.  Co.  L.R.A.1915D,  98,  64  So.  13,  185 

I  Ala.  354. 

PUBLIC  WATER  SUPPLY. 

See  Waters,  4-8. 


] 
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PUIiliMAN  CAR. 

Limitation  of  liability  for  injury  to 
employee  on,  see  Carriers,  6. 

Operator  on,  as  employee  of  railroad 
hauling  car,  see  Master  and  Serv- 
ant, 1. 

PUNISHMENT. 

For  contempt,  see  Contempt,  7. 

QUOTATIONS. 

Offer  by,  see  Contracts,  1. 

RACG  SEGREGATION. 

See  Constitutional  Law,  14. 

RAILROAD  COMMISSION. 

See  Public  Service  Commissions. 

RAILROADS. 

Statute  as  to  remodeling  or  construc- 
tion of  caboose,  see  Action  or  Suit, 
2;  Commerce;  Evidence,  3;  Stat- 
utes, 4. 

Injury  to  passenger  by  application  of 
emergency  brake  to  save  person  in 
peril  on  crossing,  see  Carriers,  2-4. 

Forbidding  person  to  act  as  conductor 
without  having  previously  served 
as  freight  conductor  or  brakeman, 
see  Constitutional  Law,  11. 

Railroad  track  across  property  as 
breach  of  covenant  against  encum; 
brances,  see  Covenants  and  Condi- 
tions, 3. 

Garnishment  of  cars  of  foreign  rail- 
road company,  see  Garnishment. 

Use  and  occupation  of  highway  for,  see 
Highways,  2. 

Rights,  duties  and  liabilities  as  to  em- 
ployee, see  Master  and  Servant. 

Limiting  hours  of  labor  of  employees, 
see  Master  and  Servant,  2,  3. 

Liability  on  theory  of  attractive  nui- 
sance for  injury  to  child,  see  Negli- 
gence, 3. 

1.  An  exercise  of  the  right  of  eminent 
domain  is  not  necessary  to  enable  a  street 
railway  company,  having  municipal  au- 
thority to  lay  its  tracks  along  a  public 
highway,  to  cross  the  tracks  of  a  railroad 
company  which  are  laid  across  the  street 
at  grade.  Mississippi  C.  R.  Co.  v.  Hatties- 
burg  Traction  Co.  L.R.A.1915D,  843,  67  So. 
897,  —  Miss.  — . 

(Annotated) 

2.  A  railroad  company  is  not  liable  for 
injury  to  a  person  near  its  right  of  way  by 
a  loose  spike  used  to  fasten  the  rail  to  the 
tie,  which  was  hurled  from  the  track  by  a 
rapidly  moving  train,  even  though  the  com- 
pany knew  of  the  condition  of  the  spike, 
since  such  injury  could  not  have  been  an- 
ticipated. Trinity  &  B.  V.  R.  Co.  v.  Black- 
shear,  L.R.A.1915D,  278,  172  S.  W.  544,  — 
Tex—. 

3.  A  statute  requiring  railroad  com- 
panies to  give  signals  when  trains  approach 
highway  crossings  creates  no  duty  in  favor 
of  persons  working  near  the  crossing,  and 
therefore  a  railroad  company  which  failed ' 
L.R.A.1915D, 


to  give  the  required  signal  is  not  liable  for 
injury  to  one  at  work  near  the  crossing, 
through  the  frightening  of  his  horse,  al- 
though at  the  time  of  injury  he  had  taken 
the  horse  onto  the  highway  on  his  way 
home,  to  reach  which  required  traveling 
away  from  the  railroad  track.  Hutto  v. 
Southern  R.  Co.  L.R.A.1915D.  988,  84  S. 
E.  719,  —  S.  C.  — .  (Annotated) 

RAPE. 

Evidence  in  prosecution  for,  see  Evi- 
dence,  39. 

RATES. 

Water  rates,  see  Waters,  4-8. 

RATIFICATION. 

By  corporation,  see  Corporations,  2-4. 
Of  municipal  indebtedness,  see  Munici* 
pal  Corporations,  13. 

REAL  ESTATE  BROKER. 

See  Brokers. 

REAL   PROPERTY. 

Oral  contract  as  to,  see  Contracts,  4,  5. 

Covenants,  and  conditions  as  to,  see 
Covenants  and  Conditions. 

Rights,  duties  and  liabilities  on  trans- 
fer of,  see  Vendor  and  Purchaser. 

Estates  or  interests  created  by  willB» 
see  Wills,  4,  5. 

REASONABLENESS. 

Of  municipal  ordinance  generally,  see 
Municipal  Corporations,  7. 

RECEIVERS. 

Right  of  receiver  to  appeal,  see  Appeal 

and  Error,  4. 
Mandamus  to,  see  Mandamus,  1. 

RECORD. 

Liability  for  defective  search  of,  see  Ab- 
stracts. 

On  appeal,  see  Appeal  and  Error,  6. 

Recording  notice  of  redemption,  see 
Constitutional  Law,  20. 

Recording  of  assumed  name  under 
which  business  is  transacted,  see 
Contracts,  8. 

Judicial  notice  by  court  of  its  own  rec- 
ords, see  Evidence,  1. 

Of  certificate  giving  names  of  members 
of  partnership  doing  business  un- 
der assumed  name,  see  Tradename, 
3. 

REDEMPTION. 

From  foreclosure  sale,  see  Mortgage,  4. 

REFORMATION  OF  INSTRUMENTS. 

Of  insurance  policy,  see  Insurance,  4. 

REGISTRATION. 

Of  automobile,  see  Automobiles,  2. 

REHEARING. 

On  appeal,  see  Appeal  and  Error,  29. 


RELATIONSHIPS-SALE. 
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KBLATIONSHIP. 

Evidence  of,  see  Evidence,  26. 

RlBTiKASE. 

By  porter  on  Pullman  car  of  earner's 
liability  for  injury,  see  Oarriers,  6. 
Of  mortgage,  see  Mortgage,  2. 

BSLBYANOT. 

Of  evidence,  see  Evidence,  32-48. 

RJBIilGIOUS  FREB3DOM. 

In  general,  see  Constitutional  Law,  19. 

REnCilGIOUS  SOOIBTEBS. 

Forbidding  location  of  public  garage 
near  church,  see  Buildings,  4;  Mu- 
nicipal Corporations,  6. 

RELIGIOUS  TEACHING. 

In  schools,  see  Schools,  8. 

RENT. 

Husband's  right  to  recover  rent  of 
wife's  property,  see  Husband  and 
Wife,  6. 

REPAIRS. 

Lien  for,  see  Liens. 

REPEAL. 

Of  statute,  see  Statutes,  9. 

REPETITION. 

Of  instruction,  see  Trial,  10. 

REPLEVIN. 

To  recover  exempt  property  levied  on, 
see  Levy  and  Seizure,  2. 

REPRESENTATIONS. 

By  insured,  see  Insurance. 

RESCISSION. 

Of  land  contract,  see  Vendor  and  Pur- 
chaser. 

RESERVOIR. 

Drowning  of  child  in,  see  Negligence,  4. 

RES  GEST^. 

See  Evidence. 

RESIDENCE. 

For  purpose  of  divorce  suit,  see  Divorce 
and  Separation. 

RESIGNATION. 

Acceptance  of  resignation  of  employee, 
see  Master  and  Servant,  4,  5. 

RES  JUDICATA. 

See  Judgment,  1,  2. 

RESPONDEAT  SUPERIOR. 

See  Master  and  Servant,  9,  1<). 

RETAINING  JURXsPXCTlOl^ 

See  Executors  ^^  Adm'mi^\      ^^     5. 

RETURN. 

To  ruletosho^       ge  in  ^  ^^ 


L.R.A 


REVENUE. 

Power  of  legislature  as  to  raising  of, 
see  Legislature. 

REVERSIBLE  ERROR. 

See  Appeal  and  Error,  20-26. 

REVIEW. 

The  facts  upon  which  an  assessment 
for  a  public  improvement  is  based  and  the 
result  of  the  assessment  cannot  be  reviewed 
by  writ  of  review  where  the  statute  provides 
for  an  appeal,  where  the  facts  may  be 
passed  upon  by  a  jury.  Reiff  v.  Portland, 
L.R.A.1916D,  779,  141  Pac.  167,  142  Pac. 
827,  71  Or.  421. 

REVOCATION. 

Of  will,  see  Wills,  1,  2. 

RIGHT  OF  WAY. 

Ordinance  giving  mail  carrier  right  of 
way  in  street,  see  Evidence,  36. 

ROBBERY. 

Indictment  for,  see  Indictment,  etc.,  4. 

SALE. 

Acceptance  of  offer,  see  Contracts,  1. 

Governmental  regulation  of,  see  Con- 
stitutional Law,  12,  13. 

Priority  of  lien  for  repairs  over  claim 
of  conditional  vendor  of  property, 
see  Liens,  3-5. 

Of  land  generally,  see  Vendor  and  Pur- 
chaser. 

Passing  of  title;  delivery. 

1.  The  failure  of  a  seller  of  goods  to 
promptly  reclaim  the  goods,  which  were 
sold  under  a  contract  providing  for  cash 
on  delivery,  upon  the  failure  of  the  pur- 
chaser to  pay  when  the  goods  were  de- 
livered, and  his  unsuccessful  endeavor  for 
six  months  to  collect  the  account,  consti- 
tute in  law  a  waiver  of  the  conditions  of 
the  sale  so  that  the  title  passes  to  the 
buyer,  where  it  is  not  shown  that  the  sel- 
ler's delay  in  reclaiming  the  goods  was 
caused  by* some  trick  or  artifice  on  the  part 
of  the  buyer.  Lehmann  v.  People's  Furni- 
ture Co.  L.R.A.1915D,  855,  142  Pac.  986,  42 
Okla.  761.  (Annotated) 
Warranty. 

Damages  for  breach  of  warranty,  see 
Damages,  2. 

Evidence  on  question  of  breach  of  war- 
ranty, see  Evidence,  40. 

2.  The  liability  of  a  manufacturer  of 
fertilizer  upon  his  warranty  to  the  retail- 
er cannot  be  enlarged  by  warranties  in- 
serted by  the  latter  in  his  contracts  with 
consumers.  Hampton  Guano  Co.  v.  Hill 
Live-stock  Co.  L.R.A.1915D,  675,  84  S.  E. 
774,  168  N.  C.  442. 

3.  An  action  for  the  purchase  price  of 
fertilizer  sold  under  a  warranty  as  to  in- 
gredients cannot  be  defeated  because  it  was 

i  not  suitable  to  the  purpose  for  which  it  was 
I  sold.     Hampton  Guano   Co.  v.   Hill  Live- 
stock Co.  L.RJ1.1915D,  875,  84  S.  E.  774, 
■  168  N.  C.  442. 
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SCHOOLS— SPECIFIC  PERFORMANCE. 


SCHOOIiS. 

Statutes  excluding  fraternities  from,  as 
violating  constitutional  provision 
distributing  powers  of  government, 
see  Constitutional  Law,  1. 

Infringement  of  property  rights  by  ex- 
clusion of  fraternities  from 
schools,  see  Constitutional  Law,  10« 

Reading  of  Bible  in  public  schools,  see 
Constitutional  Law,  19. 

Forbidding  location  near,  of  garage 
storing  inflammable  substances,  see 
Municipal  Corporations,  11. 

1.  A  legislature  which  has  power  to 
create  and  abolish  institutions  of  learning 
to  be  supported  by  the  state  has  authority 
to  forbid  the  existence  of  Greek  letter  fra- 
ternities in  such  institutions  and  deprive 
members  in  them  of  the  right  to  receive 
honors  or  diplomas  from  such  institution. 
University  of  Mississippi  v.  Waugh, 
L.R.A.1915P,  588,  62  So.  827,  105  Miss.  623. 

(Annotated) 

2.  The  exclusion  of  a  child  from  school 
because  of  failure  to  comply  with  the  law 
making  vaccination  a  condition  to  admis- 
sion does  not  justify  the  parentis  neglect 
to  comply  with  the  compulsory  education 
law.  People  On  Complaint  of  Pugliese  v. 
Ekerold,  L.R.A.1915D,  223,  105  N.  £.  670, 
211  N.  Y.  386.  (Annotated) 

3.  As  a  court  will  not  concern  itself 
with  differences  or  alleged  errors  in  the 
different  translations  of  the  Christian  Bible, 
it  cannot  be  said  that  a  person  of  Catholic 
faith  or  his  children  would  have  their  con- 
sciences violated  by  the  reading  of  the 
Bible  or  the  offering  of  the  Lord's  Prayer  in 
the  public  schools  of  the  state.  Herold  v. 
Parish  Board  of  School  Directors,  L.R.A. 
1915D,  941,  68  So.  116,  —  La.  — . 

(Annotated) 

S£AIi. 

Effect  of  lease  invalid  because  not  un- 
der seal  to  create  estoppel,  see 
Estoppel,  1. 

SEARCH  AND  SBIZURE. 

Time  for  objection  that  warrant  for 
search  of  premises  was  not  sup- 
ported by  affidavit,  see  Appeal  and 
Error,  13. 

SECRET  SOCIETIES. 

In  public  schools,  see  Constitutional 
Law,  1,  10;  Schools,  1;  State  Uni- 
versities. 

SEGREGATION. 

Of  white  and  colored  races,  see  Consti- 
tutional Law,  14. 

SEPARATE   PROPERTY. 

Of  married  woman,  see  Husband  and 
Wife,  6. 

SEPARATION. 

See  Divorce  and  Separation* 
L.R.A.1915D. 


SEPARATION   OF  POWBRS. 

Of  government,  see  ConatitutioDal  Law, 

1. 

SERVICE. 

Of  writ,  Bee  Writ  and  Process. 

4 

SET-OFF  AND  COUNTERCLAIM. 

1.  Where  a  coroner,  at  the  request  of 
relatives  of  a  deceased  person,  takes  eharge 
of  the  body  for  the  purpose  of  burial,  and, 
to  defray  the  expenses  thereof)  sells  certain 
personal  property  belonging  to  the  deceased, 
and  applies  the  proceeds  in  payment  of  the 
necessary  funeral  expenses,  he  is  entitled 
to  set  off  the  amount  thus  expended  in  an 
action  against  him  and  the  surety  on  his 
official  bond,  by  the  administrator,  for  the 
value  of  the  property  thus  sold.  Lender  ink 
V.  Sawyer,  L.RJ1.1916D,  94S,  13A  N.  W. 
744,  92  Neb.  587.  (Annotated) 

I  2.  A  depositor  in  an  insolvent  bank  who 

has  indorsed  a  note  discounted  by  it  cannot, 
after  he  has  been  indemnified  by  the  maker, 
set  off  his  liability  against  the  deposit  ac- 
count, although  the  maker  is  insolvent. 
Knaflfl  V.  Knoxville  Bkg.  &  T.  Co.  L.RJL 
1915D,  403, 170  S.  W.  476,  130  Tenn.  336. 

SEVERABILITY. 

Of  insurance  contract,  see  Insurance, 
16. 

SEWERS. 

See  Drains  and  Sewers. 

SHELLEY'S  CASE. 

Rule  in,  see  Wills,  5. 

SHERIFF. 

Limitation  of  time  of  action  against 
sheriff  for  failure  to  return  attach- 
ment, see  Limitation  of  Actions,  2. 

SIGNALS. 

Duty  as  to,  at  highway  crossing,  see 
Railroads,  3. 

SIGNATURE. 

To  enrolled  bill,  see  Statutes,  1. 
Of  testator,  see  Wills,  3. 

SITUS. 

Of  assets  for  purpose  of  administration, 
see  Executors  and  Administrators, 
1. 

SLANDER. 

See  Libel  and  Slander. 

SMALLPOX. 

As  to  vaccination  of  sehool  diildren,  see 
Schools,  2. 

SPECIFIC  PERFORMANCE. 

1.  Specific  performance  of  a  contract 
for  the  sale  of  stock  in  a  corporation  may 
be  had  at  the  suit  of  the  seller,  if  it  is 
made  to  appear  that  such  stock  is  not  for 
sale  in  the  general  market  and  is  of  uncer- 
tain valuC)  since  in  such  case  an  action  at 
law  for  damages  is  inadequate.    Morgan  v. 
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Bartlett,  L.S.A.1915D,  300,  83  &  £.  1001, 

—  W.  Va.  — .  (Annotated) 

2.  Proof  that  stock  in  the  same  cor- 
poration was  sold  by  the  individual  holders 
thereof  about  the  time  the  sale  in  question 
was  to  have  been  consummated,  at  widely 
variant  prices,  is  evidence  of  its  uncertain 
value,  ao  as  to  justify  speeiflc  performance 
of  a  contract  for  the  sale  of  stock.  Morgan 
v.  Bartlett,  L.ILA.1915D,  800,  83  S.  £.  1001, 

—  W.  Va.  ■— . 

SPEED. 

Of  automobiles,  see  Automobiles,  8; 
New  Trial,  1. 

SPIKE. 

Injury  by  spike  hurled  through  air  by 
railroad  train,  see  Railroads,  2. 

SQUABJCS. 

See  Parks  and  Squarea 

STATE. 

Liability  of  municipality  for  costs  and 
attorneys'  fees  in  suit  instituted  by 
state,  see  Municipal  CorporationB, 
2. 

STATE  INSTITUTIONS. 

Injunction  against  trustees  of,  see  In- 
junction, 3. 

STATEMENT. 

Of  mechanics'  lien,  see  Mechanics'  Liens, 
2. 

STATE  UNIVERSITIES. 

Injunction  against  trustees  of,  see  In- 
junction, 3. 

The  trustees  of  a  state  imiversity 
may,  under  legislative  authority,  prohibit 
persons  desiring  to  become  students  in  that 
institution  from  holding  allegiance  to  any 
Greek  letter  fraternity  wherever  it  may 
be  located.  University  of  Mississippi  v. 
VVaugh,  L.RJL1915D,  588,  62  So.  827,  105 
Miss.  623. 

STATUTE  OF  FRAtTDS. 

See  Contracts,  3-6. 

STATUTE  OF  LIMITATIONS. 

See  Limitation  of  Actions. 

STATUTE  OP  NONCLAIMS. 

See  Kxecutors   and   Administrators,  6. 

STATUTES. 

EfTect  of  violation  of,  to  deprive  one  of 
defense  of  contributory  negligence, 
see  Automobiles,  8. 

Constitutionality  of,  generally,  see  Con- 
stitutional Law. 


the  office  of  the  secretary  of  state,  of  the 
signature  of  the  speaker  of  the  house  of 
representatives,  renders  the  statute  void 
where  the  Constitution  provides  that  every 
bill,  having  passed  both  houses,  shall  be 
signed  by  the  speaker  and  president  of  their 
respective  houses.  State  ex  rel.  Hammond  v. 
Lynch,  L.RJL.1915D,  119,  151  N.  W.  81,  — 
Iowa,  — , 
Who  may  question  validity. 

Unconstitutionality    of    statute    as   to 

third  person  as  defense,  see  Action 

or  Suit,  2. 
Who  may  question  validity  of  ordinance, 

see  Municipal  Corporation,  6. 
Right  of  taxpayer  •  to  maintain  action 

to    determine    constitutionality    of 

statute,  see  Parties,  5,  7. 

2.  A  chattel  mortgagee  cannot  complain 
of  a  statute  existing  when  his  mortgage  was 
taken,  which  makes  all  personal  taxes  a  lien 
on  all  personal  property  of  the  taxpayer. 
Minneapolis  Threshing  Mach.  Co.  v.  Roberts 
County,  LJejL.1916D,  886,  149  N.  W.  103, 

—  S.  D.  — . 
Judicial  exaininatiou. 

3.  The  courts  cannot  go  behind  the  en- 
rolled bill  to  determine  whether  or  not  the 
requirements  of  the  Constitution  were  com- 
plied with  in  the  enactment  of  a  statute. 
State  ex  rel.  Hammond  v.  Lvnch,  L.R.A. 
1916D,  119,  151  N.  W.  81,  —  Iowa,  — . 

4.  Evidence  is  not  admissible  to  show 
that  a  statute  requiring  caboose  cars  to  be 
of  a  certain  length  and  to  be  mounted  on 
certain  running  gear  is  unreasonable  be- 
cause cars  corresponding  to  those  specified 
are  not  required  for  safety,  and  therefore 
that  the  statute  which  places  additional 
expense  on  railroad  companies  is  void  as 
taking  property  without  due  process  of  law. 
Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  v.  State, 
L.R.A.1915D,  458,  102  N.  E.  25,  180  Ind. 
245.  (Annotated) 
Entitling;  expression  of  subject. 

5.  A  provision  prohibiting  the  carrying 
of  intoxicating  liquors  into  a  club  room  is 
within  a  title  indicating  that  the  statute  is 
to  prohibit  the  sale  of  such  liquors.  State 
V.  Phillips,   L.R.A.1915D,  530,  67   So.  651, 

—  Miss.  — . 
Construction;  operation;  effect. 

6.  A  statute  will  not  be  presumed  to 
alter  the  common  law,  ''other  than  what 
has  been  specified  and  besides  what  has  been 
plainly  pronounced."  Reeves  &  Co.  v.  Rus- 
sell, L.R.A.1916D,  1149,  148  N.  W.  654,  28 
N.  D.  266. 

7.  The  common  law  must,  as  to  civil 
rights  and  remedies,  be  considered  in  the 
construction  and  application  of  statutes  de* 
claratory  thereof,  and  such  statutes  con- 
strued and  applied  as  continuations  of  or 
legislative  declarations  of  the  common  law. 

Refusal  to  pass  upon  constitufjoiiAlity  I  so  far  as  covered  by  such  statutes.    Reeves 
of  statute  not  n^^cessarv  +«  ^.^.tsion    &  Co.  v.  Russell,  L.R.A.1916D,  1149,  148  N. 


cessary  j^  ^^.^ision 


of  case,  see  CourtSf   2. 
Review  of,  by  Q^ufts,  see  Q 

Enactment. 

See  also  infrf^ 

1.  The  ahsenoJ  B- ^  the  e*,^ 
L.R.A.JPJ5P.  ff(?^  ^^tih     ^ 


'°%   ^- 


W.  654,  28  N.  D.  265. 

8.  The  adoption  of  a  statute  from  an- 
other state  is  presumed  to  carry  the  con- 
struction which  has  been  given  it  by  the 
in  •  courts  of  the  state  of  origin.     People  v. 
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STOCK  AND  STOCKHOLDERS— TAXES. 


UnioB  Trust  Co.  L.R.A.1915D,  450,  90  N.  E. 
877,  266  111.  168. 
Repeal;  amendment. 

9.  The  repeal  of  a  statute  either  de- 
claratory of  or  changing  the  common  law, 
without  express  provisions  against  the  re- 
vivor of  the  common  law,  ipso  facto  revives 
the  common  law,  since  such  repeal  will  be 
regarded,  in  the  absence  of  a  contrary  legis- 
lative intent  appearing,  as  an  affirmance  of 
the  common  law.  Reeves  &  Co.  v.  Russell, 
L.R.A.1915D,  1149,  148  N.  W.  654,  28  N.  D. 
265. 


STOCK  AXD  STOGKHOIiDERS. 

See  Corporations. 

STOPPING  PAYMENT. 

On  check,  see  Banks,  5. 

STREET  RAILWAYS. 

Relevancy  of  evidence  in  action  for  in- 
jury, see  Evidence,  36. 

Private  action  in  favor  of  person  in- 
jured by  violation  of  ordinance,  see 
Municipal  Corporations,  9,  12. 

Instruction  as  to  negligence,  see  Trial, 
12,  13. 

Crossins;  of  railroad  track  by,  see  Rail- 
roads, 1. 

1.  Notwithstanding  an  ordinance  giving 
wagons  carrying  United  States  mail  a  right 
of  way  over  street  cars  on  the  public  streets, 
the  one  in  charge  of  such  wagon,  who, 
while  looking  at  an  approaching  car,  drives 
in  front  of  it,  cannot  hold  the  railroad  com- 
pany liable  for  the  resulting  injury  unless 
the  motorman  was  negligent  in  failing  to 
use  due  care  in  endeavoring  to  stop  the  car 
after  discovering  his  peril.  Bain  v.  Fort 
Smith  Light  &  Traction  Co.  L.R.A.1915D, 
1021,  172  S.  W.  843,  —  Ark.  — . 

(Annotated) 

2.  One  who  negligently  drives  onto  a 
street  car  track  in  front  of  an  approaching 
car  cannot  hold  the  railroad  company  liable 
for  injuries  due  to  the  resulting  collision, 
although  the  motorman  was  negligent  in 
failing  to  keep  a  proper  lookout,  unless 
the  motorman  might,  by  the  exercise  of 
proper  care,  have  avoided  the  collision  after 
discovering  his  peril.  Bain  v.  Fort  Smith 
Light  &  Traction  Co.  L.R.A.1915D,  1021,  172 
S.  W.  843,  —  Ark.  — . 


SUBROGATION. 

1.  In  the  absence  of  a  statute  permit- 
ting tax  ofUcials  to  assign  tax  claims,  a 
property  owner  cannot  by  contract  confer  a 
right  of  subrogation  to  the  claims  of  the 
public  upon  a  stranger  who  pays  his  taxes 
at  his  request,  which  will  preserve  a  lien 
superior  to  that  of  existing  mortgages  on 
the  property,  although  the  tax  collector  at- 
tempted to  prederve  the  lien  by  an  assign- 
ment on  the  tax  books.  Gibson  v.  Western 
ft  Southern  L.  Ins.  Co.  L.R.A.1915D,  697, 
171  S.  W.  390,  161  Ky.  810.  (Annotated) 
]^.K.A.J915D. 


SUBSCRIPTION. 

To  corporate  stock,  see  CorporationB,  11. 

SUCCESSION  TAX. 

See  Taxes,  4-6. 

SUICIDE. 

Presumption  of  insanity  from,  see  EtI- 

dence,  8. 
By-law  of  insurance  company  as  to,  see 

Insurance,  3. 

SUNDAY. 

Charging  the  jury  in  a  criminal  case 
on  Sunday  renders  the  proceeding  void, 
although  court  was  not  adjourned  at  the 
close  of  the  arguments  on  Saturday,  but 
merely  took  a  recess,  so  that  the  charge 
could  be  delivered  without  the  necessity  of 
a  formal  opening  of  the  court  on  Sunday. 
Moss  v.  State,  LJt.A.1915D,  361,  173  S.  W. 
869,  —  Tenn.  — .  (Annotated) 

SURETIES. 

See  Principal  and  Surety. 

SURGEONS. 

See  Physicians  and  Surgeons. 

SURRENDER. 

Of  insurance  policy,  see  Insurance,  6. 

TAXES. 

Priority  between  tax  lien  and  chattel 
mortgage,  see  Chattel  Mortgage,  1. 

License  tax,  see  License. 

Foreclosure  of  mortgage  for  default  in 
payment  of,  see  Mortgage,  3. 

Provision  as  to,  in  mortgage,  see  Mort- 
gage, 1. 

Who  may  question  statute  as  to  lien  of, 
see  Statutes,  2. 

Subrogation  of  one  paying  taxes  to 
rights  of  public,  see  Subrogation. 

Assessment. 

1.  A  description  of  land  in  an  assess- 
ment for  taxation,  vfe.,  "Cleveland  town- 
ship, county  of  Walsh,  North  Dakota;  name 
of  owner,  Florence  B.  Martin;  description, 
N.  W.  4,  Sec  1,  Twp.  155,  Rng.  57,*'  is  void 
as  the  basis  of  an  assessment  for  taxation, 
in  a  direct  attack  by  a  party  in  a  situation 
to  assail  it.  Farmers  Security  Bank  v. 
Martin,  L.S.A.1915D,  432,  150  N.  W.  672, 
—  N.  D.  — . 

Exemptions. 

2.  A  municipal  corporation  which  sup- 
plies at  a  profit  water  from  its  plant  to  a 
neighboring  town  is  not  exempt  from  an  ad 
valorem  tax  by  the  latter  on  the  mains 
and  hydrants  within  its  limits,  nor  from  a 
privilege  tax  there,  by  a  provision  exempt- 
ing municipal  property  used  exclusively  for 
public  or  municipal  corporation  purposes 
from  taxation.  Knoxville  v.  Park  City, 
L.R.A.1915D,  1103,  172  S.  W.  286,  130  Tenn. 
626. 

Sale;  deed;  rights  of  purchasers. 

Effect  of  tax  sale  to  cut  off  easements 
of  adjoining  property  owners,  see 
fiasements,  2. 


TAXPAYEEr-TRADENAME. 
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3.  A  purchaser  at  tax  sale  is  not  bound 
to  comply  with  his  bid  if  the  property  is 
subject  to  easements  of  light,  air,  and 
access  which  materially  affect  its  value. 
Tax  Lien  Go.  v.  Schultze,  LJt.A.19I5D,  1115, 
106  N.  E.  761,  213  N.  Y.  9. 
Saceesslon  or  transfer  tax. 

Allowance  by  courts  of  testator's  domi- 
cil  of  inheritance  tax  after  decree 
of  other  state  discharging  admin- 
istrator, see  Judgment,  3. 

4.  The  imposition  of  a  succession  tax 
by  a  state  in  which  personal  property  is 
found  will  not  prevent  the  imposition  of 
another  by  the  state  in  which  the  testator 
was  domiciled.  People  v.  Union  Trust  Co. 
L.RJL.1915D,  450,  99  N.  E.  377,  255  111.  168. 

5.  The  inheritance  tax  against  a  widow 
who  is  entitled  to  a  certain  sum  under  an 
antenuptial  agreement  and  an  additional 
sum  under  the  will  will  be  assessed  against 
the  aggregate  to  which  she  is  so  entitled  if 
the  contract  and  will  are  not  set  aside,  al- 
though, because  of  her  contest,  a  compro- 
mise is  effected  by  which  she  receives  a 
much  larger  share  of  the  estate.  People  v. 
Union  Trust  Co.  L.R.A.1915D,  450,  99  N.  E. 
377,  256  111.  168. 

6.  An  executor  or  trustee  may  be  re- 
quired  to  pay  the  inheritance  tax  only  on 
the  funds  sent  to  him  by  the  courts  of  a 
sister  state  for  distribution,  and  not  upon 
those  distributed  by  the  local  administrator 
by  direction  of  such  courts,  where  the  stat- 
ute of  testator's  domicil,  where  such  ex- 
ecutor or  trustee  resides,  provides  that  he 
shall  deduct  the  tax  from  legacies  or  prop- 
erty in  his  hands  for  distribution,  which  is 
construed  to  apply  only  to  the  beneficial  in- 
terests of  legatees.  People  v.  Union  Trust 
Co.  LJtJL1915D,  450,  99  N.  E.  377,  255  111. 
168. 

TAXPAYER. 

Right  to  maintain  action,  see  Parties, 
4-7. 

TEIiEGRAPHS. 

Duty  of  telegraph  company  to  take  out 
license  for  messenger  business,  see 
License,  2. 

TEI/EPHONES . 

Service  of  summons  by,  see  Writ  and 
Process. 

TENDER. 

Of  purchase  price  as  acceptance  of  of- 
fer, see  Option,  2. 

TENEMENT  HOUSE. 

Forbidding    location    near,    q*    irar&ge 
storing  inflammable  suhfi*      ^a     see 


Municipal  Corporations 


n. 


THEFT. 

See  Larceny, 

THREATR 

JJ.ILAJ915R       ^pt/f^^ 


TI3CBER. 

Husband's  right  of  action  for  cutting  of 
timber  on  wife's  property,  see  Hus- 
band and  Wife,  6. 

TIME. 

For  taking  exception,  see  Appeal  and 
Error,  6,  7. 

To  present  claims  against  decedent's 
estate,  see  Executors  and  Admin- 
istrators, 6. 

Of  demand  for  autopsy  by  insurance 
company,  see  Insurance,  18,  19. 

For  filing  mechanics'  liens,  see  Mechan- 
ics' Liens,  2, 

To  move  for  new  trial,  see  New  Trial,  3. 

TITLE. 

Liability  for  defective  abstract  of,  see 

Abstracts. 
Of  insured,  see  Insurance,  8-10. 
Of  personal  property,  passing  of,  see 

Sale,  1. 
Of  statute,  see  Statutes,  5. 

TORTS. 

Of  married  women,  husband's  liability 
for,  see  Husband  and  Wife,  1. 

Master's  liability  for,  see  Master  and 
Servant,  9,  10. 

TOWNS. 

Indebtedness  of,  see  Municipal  Corpo- 
rations, 13,  14. 

TRACTION  ENGINE. 

Forbidding  use  of,  on  highways,  see 
Municipal  Corporations,  8. 

TRADE. 

Validity  of  agreement  in  restraint  of, 
see  Contracts,  7. 

TRADENAME. 

Validity  of  contracts  by  person  carry- 
ing on  business  under  assumed 
name  without  complying  with  stat- 
ute, see  Contracts,  8. 

1.  A  person,  being  the  sole  owner  and 
manager  of  a  business,  has,  in  the  absence 
of  a  statute  to  the  contrary,  the  right  to 
assume  any  name  under  which  he  chooses  to 
conduct  his  business  so  long  as  such  busi- 
ness is  conducted  under  such  name  in  good 
faith,  and  he  may  maintain  an  action  for 
breach  of  contracts  made  under  such  busi- 
ness name.  Robinovitz  v.  Hamill,  L.R.A. 
1915D,  981,  144  Pac.  1024,  —  Okla.  — . 

(Annotated) 

2.  Section  2444,  Okla.  Comp.  Laws  1909, 
providing  that  "every  person  transacting 
business  in  the  name  of  a  person  as  a  part- 
ner who  is  not  interested  in  his  firm,  or 
transacting  business  under  a  firm  name  in 
which  the  designation  'and  Company'  or  *& 
Co.*  is  used  without  representing  an  actual 
partner,  except  in  the  cases  in  which  the 
continued  use  of  a  copartnership  name  is  au- 
thorized by  law,  is  guilty  of  a  misdemean- 
or,** does  not  apply  to  one  person  who, 
being  the  sole  person  interested  in  a  busi- 
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neas,  adopts  a  business  or  tradename  under 
which  the  business  is  conducted.  Robino- 
vitz  V.  Hamill,  L.R.A.1915D,  981,  144  Pac. 
1024,  —  Okla.  — . 

3.  Section  6023,  Okla.  Comp.  Laws 
1909,  requiring  every  partnership  transact- 
ing business  in  the  state  under  a  fictitious 
name,  or  a  designation  not  showing  the 
names  of  the  persons  interested  as  Part- 
ners in  such  business,  to  file  a  certificate 
stating  the  names  in  full  of  all  the  members 
of  such  partnership  and  their  places  of  resi- 
dence, and  publish  the  same  for  a  stated 
period,  and  §  5025,  Okla.  Comp.  T^ws  1909, 
providing  that  persons  doing  business  as 
partners  contrary  to  the  provisions  of  this 
article  shall  not  maintain  any  action  on  or 
on  account  of  any  contracts  made  in  the 
partnership  name,  relate  to  partnerships 
composed  of  two  or  more  persons,  and  do 
not  apply  to  one  person  who,  being  the 
sole  person  interested  in  a  business,  adopts 
a  business  or  trade  name  under  which  the 
business  is  conducted.  Robinovitz  v.  Ham- 
ill,  LJt.A.1915D,  981,  144  Pac.  1024,  —  Okla. 


TRADING  STAMPS. 

Creation  of  monopoly  by  contract  as 
to,  see  Contracts,  7. 

TRANSFER  COMPANY. 

As  independent  contractor,  see  Master 
and  Servant,  10. 

TRANSFER  TAX. 

See  Taxes,  4-6. 

TRAVELING  SALESMEN. 

See  Commercial  Travelers. 

TREATIES. 

Eflfect  of,  to  supersede  statutory  pro- 
visions for  administration  of  de- 
cedent's  estate,  see  Diplomatic  and 
Consular  Officers. 

TRESPASS. 

In  making  public  improvements,  see 
Public  Improvements,  1. 

TRIAL. 

Review  of  discretion  as  to  order  of 
proof,  see  Appeal  and  Error,  10. 

Review  of  discretion  in  refusing  to  set 
aside  verdict,  see  Appeal  and  Er- 
ror, 12. 

Time  for  objection  to  language  of  coun- 
sel, see  Appeal  and  Error,  7. 

Prejudicial  error  in  argument  of  coun- 
sel, see  Appeal  and  Error,  25. 

Sufficiency  of  evidence  to  sustain  ver- 
dict, see  Evidence,  44. 

Charging  juror  with  knowingly  return- 
ing wrong  verdict,  see  Libel  and 
Slander,  1. 

New  trial,  see  New  Trial. 

Questions  of  law  and  fact. 

1.  The  question  of  'vhat  information 
is  sufficient  to  warrant  a  reasonably  pru- 
dent man  in  believing  another  guilty  of  a 
L.R.A.1915D. 


crime,  in  an  action  for  malieiout  prosecu- 
tion, is  one  of  unmixed  law.  Matson  ▼. 
Michael,  L.RA.1915D,  1,  105  Pac.  537,  81 
Kan.  360.  (Annotated) 

2.  The  question  of  the  existence  of 
probable  cause  for  a  prosecution  is  one  of 
law  where  the  prosecutor  made  a  full,  truth- 
ful, and  complete  statement  of  facts  to  a 
reputable  attorney  and  acted  upon  his  ad- 
vice. Simmons  v.  Gardner,  L.R.A.1915D, 
16,  89  Pac.  887,  44  Wash.  282.    (Annotated) 

3.  A  tender  of  performance  of  a  promise 
of  marriage  must  be  made  in  good  faith, 
and  if,  in  any  view  of  the  testimony,  the 
good  faith  of  the  tender  is  questionable, 
then  it  is  a  question  of  fact  for  the  jury. 
Coi-duan  v.  McCloud  (N.  J.  Err.  A  App.) 
L.R.A.1916D,    1190,   93   Atl.   724,  —  N.   J. 

• 

4.  Where  a  carrier  seeks  to  avoid  lia- 
bility to  a  shipper  for  loss  on  account  of  a 
snowstorm,  and  there  is  conflicting  testi- 
mony as  to  whether  such  carrier,  notwith> 
standing  such  snowstorm,  could,  by  the 
exercise  of  ordinary  care  or  reasonable  ef- 
forts, have  prevented  the  loss,  it  is  proper 
to  submit  such  issue  of  fact  to  the  jury. 
St,  Louis  &  S.  F.  R.  Co.  v.  Dreyfus,  L.rX 
1915D,  547,  141  Pac.  773,  42  6kla.  401. 

5.  Whether  a  hospital  was  negligent 
in  allowing  a  patient,  while  suffering  from 
fitful  mental  disorder,  access  to  a  sinkroom 
where  poison  was  kept,  in  the  nighttime 
without  an  attendant,  is  a  question  for  the 
jury,  although  the  private  physician  of  the 
patient  instructed  the  hospital  attendants 
to  allow  the  patient  freedom  of  his  room 
and  tl)e  halls.  Broz  v.  Omaha  Maternity  & 
G.  H.  Abho.  L.R.A.1915D,  334,  148  N.  W. 
676,  96  Neb.  648. 

6.  Wliere  the  circumstances  surround- 
ing the  execution  of  a  contract  limiting  a 
common  carrier's  liability  for  the  loss  of 
stock  to  a  certain  sum  per  head  are  such 
aa  could  not  be  held  to  be  ju3t,  fair,  and 
reasonable,  there  is  no  error  in  excluding 
the  contract  from  the  consideration  of  the 
jury  in  an  action  wherein  the  shipper  sought 
a  recovery  upon  the  carrier's  common-law 
liability.  McGrath  v.  Northern  P.  R.  Co. 
L.R.A.1915D,  644,  141  N.  W.  164,  121  Minn. 
258. 

7.  Whether  or  not  an  insurer  waived 
proof  of  loss  by  denying  liability  on  the 
policy  is  a  question  for  the  jury.  Bouchard 
V.  Dirigo  Mut.  F.  Ins.  Co.  L.R.A.1915D,  187, 
92  Atl.  899,  --  Me.  — . 

Taking  case  from  Jury. 

Voluntary  nonsuit  as  res  judioaia-y  see 
Judgment,  1. 

8.  Refusal   to  direct  a   verdict   is  not 
error  unless  a  request  for  such  instruction 
is  offered  in  writing.    Ross  v.  Kohler,  L^.A. 
1915D,  621,  174  S.  W.  36.  —  Ky.  — . 
Instructions. 

Time  for  objections  to,  see  Appeal  and 

Error,  6. 
Prejudicial  error  as  to,  see  Appeal  and 

Error,  23,  24. 

9.  Instructions  should  not  be  consid- 
ered as  in  conflict  if  they  can  be  harmon- 
ized.    Bain  v.  Fort  Smith  Light  &  Trac- 
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tion  Co.  L.R.A.1915D,  1021,  172  S.  W.  843, 
—  Ark.  — . 

10.  Complaint  cannot  be  made  of  a  fail- 
ure of  the  trial  court  to  give  instructions 
requested  by  a  defendant  on  the  subject  of 
contributory  negligence  where  the  iiifitruc- 
tions  which  were  given  fairly  covered  those 
requested  and  a  special  interrogatory  was 
submitted  to  the  jury  on  the  question  and 
a  special  verdict  returned  negativing  such 
negligence.  McGrath  v.  Northern  P.  R,  Co. 
L.R.A.1915D,  644,  141  N.  W.  164,  121  Minn. 
2&8. 

11.  An  instruction  in  an  action  by  a 
shipper  against  a  carrier  for  damages  suf- 
fered through  the  alleged  negligence  of  the 
carrier  in  delivering  goods,  "that  the  bur- 
den of  proof  is  upon  the  defendant  to  sat- 
isfy the  jury  by  its  evidence  not  only  that 
the  loss  sustained  by  the  plaintiff*  was  oc- 
casioned by  the  act  of  (jrod,  but  also  that 
"the  defendant  exercised  due  care  and  dili- 
gence in  the  performance  of  its  duty,  and 
was  not  in  any  manner  negligent  in  doing 
or  omitting  to  do  any  act  that  might  have 
averted  the  loss,"  such  instruction  being 
unqualified  or  unmodified  by  other  instruc- 
tions, is  erroneous.  St.  Louis  &  S.  F.  R. 
Co.  v.  Dreyfus,  L.R.A.1915D,  547,  141  Pac. 
773,  42  Okla.  401. 

12.  A  requested  instruction  in  an  action 
by  a  mail  carrier  injured  by  collision  with 
a  street  car  that  the  city  ordinance  gave 
the  mail  wagon  the  right  of  way,  and  that 
plaintiff,  as  the  driver  of  the  wagon,  had 
the  right  to  assume  that  the  motorman,  if 
he  discovered,  or,  by  the  exercise  of  ordi- 
nary care,  could  have  discovered,  the  ap- 
proach of  the  wagon,  would  accord  the  right 
of  way  to  the  wagon,  is  argumentative  and 
calculated  to  mislead  the  jury.  Bain  v. 
Fort  Smith  Light  &  Traction  Co.  L.R.A. 
1915D,  1021,  172  S.  W.  843,  —  Ark.  — . 

13.  An  instruction  in  an  action  to  re- 
cover damages  for  injury  by  collision  with 
a  street  car,  that  the  verdict  should  be  for 
defendant  if  the  motorman  used  ordinary 
care  in  the  management  of  the  car  at  and 
near  the  place  of  the  injury,  includes  a  re- 
quirement of  constant  lookout  for  persons 
on  the  track.  Bain  v.  Fort  Smith  Light  & 
Traction  Co.  L.R.A.1915D,  1021,  172  S.  W. 
843,  ~  Ark.  — . 


of  conversion  of  a  millinery  stock  belonging 
to  the  wife  of  the  assignor  and  kept  in  the 
store,  where  it  was  left  after  the  assignment 
with  the  consent  of  the  assignee,  on  accoimt 
of  his  failure  to  notify  the  wife  of  a  sale  of 
the  assigned  goods,  as  he  had  promised  to 
do,  where  the  wife  received  actual  notice 
prior  to  the  sale  from  another  source,  al- 
though the  purchaser  of  the  stock  mistaken- 
ly believed  that  the  millinery  stock  belonged 
to  the  stock  purchased  and  advertised  it 
with  the  other  for  sale,  but  subsequently, 
and  before  the  sale  commenced,  discovered 
his  error  and  thereafter  made  no  claim  to 
the  millinery  stock.  Brandenburg  v.  North- 
western Jobbers*  Credit  Bureau,  L.R.A.1916- 
D,  474,  151  N.  W.  134,  128  Minn.  411. 

TRUSTEE  PROCESS. 

See  Garnishment. 

ULTRA  VIRES. 

Ultra  vires  acts  of  corporation,  see 
Corporations,  2-4, 

UNIFORMITY. 

Of  license  tax,  see  License,  3. 

UNION  DEPOT. 

Requiring  carriers  to  maintain,  see  Car- 
riers ,  16,  18-22 ;  Constitutional 
Law,  18;  Evidence,  4;  Mandamus, 
1;  Public  Service  Commission,  2. 

UNITED  STATES. 

Assumpsit  by,  to  recover  money  paid  on 
forged  draft,  see  Assumpsit,  2. 

USAGE. 

See  Cue^tom. 

USURY. 

Right  to  raise  question  of,  in  action  to 
quiet  title  against  one  redeeming 
from  mortgage  sale,  see  Judgment, 
2. 

1.  The  reserving  of  interest  in  advance 
by  a  bank,  at  the  highest  legal  rate  of  in- 
terest on  a  loan,  is  usurious  whether  it  be 
a  short  or  a  long  term  loan.  Loganville 
Banking  Co.  v.  Forrester,  L.R.£l915D, 
1196,  84  S.  E.  901,  —  Ga.  — .       (Annotated) 

2.  A  deed  to  land  given  to  secure  a 
usurious  loan  is  void,  under  a  statute  pro- 
viding that  all  titles  to  property  made  as 
a  part  of  an  usurioiLs  contract,  or  to  evade 
the  laws  against  usury,  are  void.  Loganville 
Banking  Co.  v.  Forrester,  L.R.A.1915D,  1195, 
84  S.  E.  961,  —  Ga.  — . 


TROVER. 

1.  A  purchaser  of  a  stock  of  goods  at 
an  assignee's  sale  is  not  guilty  of  conversion 
of  a  millinery  stoick  belonging  to  another 
kept  in  the  store  in  which  the  assigned 
stock  was  kept,  because  of  the  fact  that  he 
mistakenly  believed  the  millinery  stock  be- 
longed to  the  stock  purchased,  and  adver- 1  VACATION 

tised  the  same  for  sale,  where,  upon  diseover-    ^      ^^  judgment,  see  Judgment,  4. 
mg  his  error,  and  before  the  gale  commenced,  I  "^     ® 

he  instructed  his  clerk  not  to  tounh  *h#»  miV  \  ^^^^ 

linery  stock,  and  thereafter  mad.    fcla^ W^*'^*^^^^,**?--,^  s^    ,     o 

of  o4ership  to  tie  Lne.    Bra^ j  "?  ,r^™  ^  ^^'^^  children,  see  Schools,  2. 

Northwestern     Jofci^-g'     Cre<}i?<'«nl'*^f^tt, 

IJIXWWD,  «*,  uTlf.  W-  134      ^"^fwn    VENDOR  AND  PXTBCHASEB. 

411.  "^  *  Jib  JV*  I        Oral  contracts  for  land,  see  Contracts,  5. 


^1 

2.  An  assign^ 

h.KA.1915D.  ^f 
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Option  to  purchase  real  estate,  see  Con- 
tracts, 2. 
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Covenants  between,  see  Covenants  and 

Conditions. 
Sale  of  homestead,  see  Homestead. 

A  delay  of  two  and  one-half  years 
after  taking  possession  of  real  estate  which 
was  bought  upon  the  faith  of  a  representa- 
tion that  the  income  had  been  a  certain 
sum  for  a  year  before  the  transfer,  before 
seeking  a  rescission,  is  unreasonable,  where 
the  exercise  of  due  diligence  would  have 
disclosed  the  fraud  during  the  first  season 
after  the  purchaser  entered  into  possession 
of  the  property.  Whitney  v.  Bissell,  L.R.A« 
1916D,  257,  146  Pac  141,  —  Or.  — . 

VERIFICATION. 

Of  specification  of  charges  in  disbar- 
ment proceedings,  see  Attorneys, 
5,  6. 

VESTED  RIGHTS. 

Of  beneficiary  in  insurance,  see  Insur- 
ance, 5,  25,  26. 

WAIVER. 

Of  error  in  trial  courts  see  Appeal  and 
Error,  17. 

Of  rights  by  accused,  see  Criminal  Law, 
2. 

By  insurer,  see  Insurance,  21. 

Of  objection  to  assessment  for  public 
improvement,  see  Public  Improve- 
ment, 4,  5. 

Of  cash  payment  for  goods,  see  Sale,  1. 

As  question  for  jury,  see  Trial,  7. 

WAREHOUSEMEN. 

Evidence  of  custom  on  question  of  neg- 
ligence, see  Evidence,  32. 

Who  may  maintain  action  for  injury  to 
property,  see  Parties,  1. 

1.  That  a  tide  which  injured  property 
in  a  warehouae  was  the  highest  for  a  period 
of  nearly  sixty  years  does  not  alone  relieve 
the  warehouseman  from  liability  for  the 
injury,  if  the  floor  of  the  warehouse  was  be- 
low the  height  reached  by  the  tides  several 
times  during  that  period,  and  lower  than 
was  regarded  as  safe  by  experts  in  the  lo- 
cality. Hecht  V.  Boston  Wharf  Co.  L.R.A. 
1916D,  726,  107  N.  E.  990,  220  Mass.  397. 

(Annotated) 

2.  Mere  knowledge  of  one  depositing 
goods  for  storage  in  a  warehouse  of  the 
location  and  condition  of  the  place  where 
the  goods  are  kept  does  not  place  upon  him 
an  assumption  of  risk  of  injury  from  a  high 
tide,  or  relieve  the  warehouseman  of  lia- 
bility for  negligence  in  leaving  the  property 
in  danger  therof.  Hecht  v.  Boston  Wharf 
Co.  L.RA.1915D,  726,  107  N.  E.  990,  220 
Mafis.  397. 


WARRANTS. 

Time   for   objection   that  warrant   for 
search   of   premises   was   not  sup-  * 
ported  by  affidavit,  see  Appeal  and  | 
Error,  13. 
L.R.A.1915D. 


WARRANTY. 

Damages  for  breach  of,  see  Damages,  2. 
In  insurance  policy,  see  Insurance. 
On  sale  of  personalty,  see  Sale,  2,  3. 

WASTE. 

Who  may  maintain  action  to  prevent 
waste  of  public  money,  see  Parties, 
4,7. 

WATERS. 

As  to  canals,  see  Canals. 

Injury  to  property  by  flow  of  water  into 

cellar  due  to  blasting  in  street,  see 

Blasting. 

Pollution. 

1.  The  use  by  an  upper  riparian  owner 
of  water  from  the  stream  to  wash  for 
the  market  coal  taken  from  his  mine,  which 
is  then  turned  back  into  tlie  stream  and  pol- 
lutes it  to  such  an  extent  as  to  render  it 
unfit  to  water  stock  on  a  lower  riparian 
farm,  gives  the  owner  of  the  latter  a  right 
of  action.  Pack  wood  v.  Mendota  Coal  & 
Coke  Co.  LJ(.A.1916D,  911,  146  Pac.  163, 
—  Wash.  — .  (Annotated) 
IiTliratlon. 

Refusal  of  irrigation  company  to  de- 
liver water  to  purchaser  of  stock 
not  transferred  on  books,  see  Cor- 
poraticms,  13. 

Damages  for  injury  to  crop  by  failure 
to  furnish  water,  see  Damages,  6. 

Who  may  maintain  action  for  negligent 
failure  to  maintain  irrigation 
ditch,  see  Parties,  2. 

2.  Failure  of  an  irrigation  ditch  com- 
pany to  clean  the  ditch  during  the  fall  and 
winter  when  the  water  is  not  needed,  and 
their  deliberate  performance  of  the  neces- 
sary work  in  the  spring,  so  that  stockhold- 
ers are  deprived  of  water  when  needed  for 
their  crops,  is  negligence  Berg  v.  Yakima 
Valley  Canal  Co.  L.RA..1916D,  292,  145  Pac. 
619,  —  Wash.  — . 

3.  A  mutual  irrigation  ditch  company 
is  liable  to  holders  of  its  stock  and  their 
tenants  for  negligent  failure  to  maintain 
the  ditch  in  repair,  so  that  water  cannot  be 
delivered  to  them,  to  their  injury.  Berg 
V.  Yakima  Valley  Canal  Co.  L.RJL1816D, 
292,  146  Pac.  619,  —  Wash.  — . 

Public  water  supply. 

Who  may  maintain  action  to  enforce 
rates  provided  in  contract  with  mu- 
nicipality, see  Parties,  3. 

Exemption  of  municipal  waterworks 
from  taxation,  see  Taxes,  2. 

4.  An  irrigation  company  is  a  ''common 
carrier"  of  water  to  a  limited  degree,  and 
its  rates  and  charges  are  subject  to  regula- 
tion and  control.  McCook  Irrigation  &  W. 
P.  Co.  V.  BurtVess,  LJft.A.1816D,  1206,  152 
N.  W.  334,  P.  U.  R.  1916C,  687,  —  Neb.  — . 

(Annotated) 

5.  Jurisdiction  to  inquire  into  the  rea- 
sonableness of  water  rates,  and  to  regulate 
and  fix  the  same,  has,  by  the  Constitution 
and  statutes,  been  conferred  upon  the  State 
Railway  Commission.  McCook  Irrigation  & 
W.  P.  Co.  V.  Burtlese,  L.R.A.1916D,  1205, 
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152  N,  W.  334,  P.  U.  B.  1915C,  687,  —  Neb. 

6.  Contracts  between  an  irrigation  com- 
pany and  water  users  under  its  ditch,  pro- 
viding for  the  use  of  water  and  for  the 
mainSsnance  of  the  ditch,  ftre  entered  into 
with  the  law  as  to  the  right  of  the  state 
to  regulate  rates  forming  a  part  of  the 
contract,  and  such  rates  are  subject  to  con- 
trol. McCook  Irrigation  &  W.  P.  Co.  v. 
Burtless,  L.R.A.1915D,  1206,  152  N.  W.  334, 
P.  U.  R.  1915C,  587,  —  Neb.  — . 

7.  A  contract  establishing  meter  rates 
for  water  for  a  certain  amount  of  consump- 
tion or  less  per  month,  a  less  rate  for  a 
consumption  between  the  amount  specified 
and  a  larger  maximum  quantity,  and  so  on 
until  a  rate  is  fixed  for  all  consumption' 
over  the  final  maximum  specified,  with  a 
provision  that  the  minimum  amount  of  bill 
under  one  rate  shall  not  be  less  than  the 
maximum  under  the  preceding  rate,  does 
not  require  payment  of  the  rate  fixed  for 
all  consumption  between  the  divisions  speci- 
fied, but  fixes  classes  of  consumers  to  be 
charged  a  single  rate  according  to  the  total 
amount  of  their  consumption.  Walton  v. 
Proutt,  L.R.A.1916D,  917,  174  S.  W.  1152, 
—  Ark.  — . 

8.  A  water  company  which  has  con- 
tracted with  a  municipal  corporation  to 
furnish  water  to  its  inhabitants  at  a  flat 
maximum  rate  for  dwellings  cannot  make 
a  special  contract  for  meter  rates  with  a 
particular  householder,  and  even  though  it 
undertakes  to  do  so,  it  may  cut  the  supply 
oflT  from  his  residence  upon  his  refusal  to 
pay  the  uniform  flat  rate.  Birmingham 
Waterworks  Co.  v.  Brown,  L.R.A.1915D, 
1086,  67  So.  613,  —  Ala.  — . 

(Annotated) 

WAY  OF  NECESSITY. 

See  Easements,  1. 


WEIGHTS  AND  MEASURES. 

Due  process  in  statute  as  to,  see  Con- 
stitutional Law,  12,  13. 

Criminal  liability  of  corporation  for 
use  of  false  weight  or  measure,  see 
Corporations,  5,  6. 

Indictment  for  use  of  false  weights  or 
measures,  see  Indictment,  etc.,  2, 
3,  5. 


WHITE  SLAVE  ACT. 

See  Prostitution. 


WIDOW. 


Revocation. 

1.  A  will  is  not  revoked  by  the  unex- 
executed  draft  of  a  later  one.  Pilcher  v.  Pil- 
Cher,  L.ILA.1915D,  902,  84  S.  £.  667,  —  Va. 

2.  A  will  from  which  testator  tore  his 
signature^  and  by  so  doing  mutilated  a  por- 
tion of  a  codicil,  is  properly  admitted  to 
probate  together  with  the  codicil  if  it  was 
originally  duly  executed  and  he  restored 
the  portion  of  the  paper  torn  off,  rewrote 
his  signature  and  the  mutilated  portion  of 
the  codicil,  and  left  it  among  his  papers 
at  the  time  of  his  death.  Re  Brock,  L.RJL 
1915D,  1140,  93  Atl.  487,  247  Pa.  365. 
Holographic  wills. 

3.  Signature  by  initials  is  sufficient  to 
validate  a  holographic  will  under  a  statute 
providing  that  no  will  shall  be  valid  unless 
signed  in  such  manner  as  to  make  it  mani- 
fest that  the  name  is  intended  as  a  signa- 
ture. Pilcher  v.  Pilcher,  L.R.A.1915D,  902, 
84  S.  E.  667,  —  Va.  — .  (Annotated) 
Nature  of  estate  or  Interest  created. 

4.  A  life  estate  only  which  the  life 
tenant  cannot  take  out  of  the  possession  of 
the  trustee  is  created  by  a  devise  to  be  held 
in  trust  for  the  use  and  benefit  of  a  person 
specified  "during  her  life,  with  power  to  dis- 
pose of  the  same  by  her  last  will  and  testa- 
ment.** Louisville  Trust  Co.  v.  Snively, 
L.R.A.1915D,  168,  172  S.  W.  911,  162  Ky. 
461. 

5.  Since  in  a  will  the  word  "lend"  is 
equivalent  to  "give"  or  devise,**  a  loan  in 
such  an  instrument  of  land  to  one  for  life, 
with  a  devise  of  it  in  fee  to  his  heirs  at 
his  death,  passes  the  fee  to  him.  Roberson 
V.  Moore,  L.R.A.1916D,  496,  84  S.  E.  351, 
—  N.  C.  —.  (Annotated) 

WITNESSES. 

Error  in  refusing  to  admit  evidence  di- 
rected at  credibility  of  witness  who 
has  not  been  introduced,  see  Ap- 
peal and  Error,  20. 

Contempt  by,  see  Contempt,  3,  4. 

Contempt  by  assault  on,  see  Contempt, 
1,  2,  7. 

Privileged  communications  to,  see  Evi- 
dence, 27,  28. 

Competency. 

1.  The  wife  of  one  of  two  persons  in- 
dicted for  burglary  should  be  permitted  to 
testify  in  behalf  of  the  other,  with  a  cau- 
tion that  the  evidence  is  not  to  be  consid- 
ered as  affecting  the  case  of  her  husband. 
Lawson  v.  Com.  L.R.A.1916D,  972,  169  S.  W. 
587,  160  Ky.  180. 
Examination. 


As  proper  person  upon  whom  to  make    Prejudicial    error    as   to,   see   Appeal    and 


demand  foj.  nutopsy  provided  lor 


Error,  22. 

2.  When  a  witness  has  denied  hostility 


16. 


WILLS. 


in  in,ura«^  policy,  se.  Insurance.  |  ^^  ^^t.'^^^^tV  T^u^Zr^^ZrZ'^l 

for   accused   should  be   permitted  to   state 

his  questions  to  another  witness,  called  to 

prove  hostility,  so  as  to  show  whether  or 

«A-\not  they  are  within  the  rule  admitting  evi- 

«A    dence  of  that  character.     People  v.  Grutz, 

^"^      lTa.1915D,  229.  105  N.  E.   843,  212  N. 


M&tters  eonQ 
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WRIT  AND  PROCESS;  X-RAY. 


WRIT  AXD  PROCESS. 

Reading  a  *  summons  to  defendant 
over  the  telephone  is  not  a  sufficient  service 
under  a  statute  providing  that  summons 
shall  be  served  by  reading  the  same  to  de- 
fendant, where  at  the  time  the  statute  was 
enacted  the  telephone  was  not  in  existence 
L.R.A.1915D. 


as  a  general  means  of  eomtnunieation.  S. 
Lowman  &  Co.  v.  Ballard,  L.R.A.1915Dy  4ft7, 
84  S.  £.  21,  ^  N.  C.  — .  (Aimotftted) 

X-RAY. 

Judicial  notice  as  to  danger  in  use  of, 
see  Evidence,  2. 
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